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minimum of 2 years of relevant work experience as determined by the. Commission, 3)
complete at least 100 home inspections for compensation, or 4} submit proof of full
membership in or certification by ASHI or NAHI. Efective July 1.2002, an applicant for;
home inspector license shall: 1) have completed a minimum of 48 hours of an off-site
fraining course, 2) have a hl(r]h school d|BIoma or its equivalent, 3) have general ligoili
Insurance In an amount not fess than $50,000,4) submit an application sanctioned by
Commission, 5) pay the apP_Ilcatlon fee of $50 tq the Commission. The lawalso exernpt
cerain professionals from licensyre as a home. inspector while acting. under the Scope ¢
their licenses, and provides a reciprocity provision tor licensed home'inspectors from otf

states.
For more information, contact the Division of Occupational &Professional Licensing

oo
.gﬁr.state.md.usllicense/occprof/reaopr.html
To download the law go to: http://mlis.state.md.us/2001 rs/billshb/hbOSTge.n*

M assachusetts Licensure (Chapter 146) enacted in 1999. Massachusetts law requir?
home Inspectars and associate home inspectors to pe Jicensed under the Board of
Registration of Home Inspectors. The Board Is required to: 1) establish the requirement:
licénsure and for the standards of professional and ethical conduct; 2) establish standar
for c_o_ntmum?_ education; 3) authorize and conduct examinations; zp grant licenses to

%ua_llfled %oop icants; and 5) establish [Penaltles. The law also requires that the Director 0
tfice of Consumer Affairs and Business Regulation publish an informational brochure <

home inspections which must be issued to home buyers at the signing of an offer to
purchase. Licensed home inspectors must: 1) have Successfully Completed hl?h school
Its equivalent; 2) have been engaged as a licensed associate home inspector for not les
than one year and have performed not less than 100 home inspections under the
supervision of a licensed home inspector; 3) have passed a written or electronic
competency examination; and 4? Jﬁild the 11pPr8%r_lzﬁe fﬁe. Alicensed _as%omat home
Inspector must: 1) have successtully completed high school or its equivalent; 2) have
successfull%completed a Board-apgrove training program; 3).have performed not less
than 25 home inspections in the presence of a licensed home'inspector; 4) have passec
written or.electronic competency exam; 5) have an identified supervisor who is a person
licensed in good standing as a home Inspector; and 6) paid the appropriate, fee. License
home inspectors and associate home Inspectors must carry errors and omissions
Insurance inan amount not iess than _FZS ,000. Also, a home inspector or assqciate hoi
Inspector may not attempt to limit liability for ne%h ent.or wrongful errors or omissions b
use of a clause within a performance, contract that limits the cost of damages from
negligent or wrongful errors or omissions.

Amendment to Current Law (Ch. 146 of 1999) enacted in 2001. The amended sectio
the law (Chapter 17 of 2001?_ extends the time period during which the Board may issue
temporary license to an applicant seekmg licensure as a home inspector. The law moyve
the effectjve date back to November 12001 from Mar%/ 1,2001 and establishes the crite
under which a temporary license. may be issued. Atemporary license may be issued if:-
an Individual has been en?alged In home inspection for not less than three years prior to
effective date and has performed at least 100 inspections for compensation, or 25)an
individual has been eng%aged inthe practice of home Inspection for not less than one.ye;
rior to the effective date, and has performed at least 125 inspections for compensation
emporary licenses shall terminate in 90 days, or whenever the applicant furnishes proc
having passed a licensing examination approved by the Board, whichever occurs first

For_mare information, contact the Board of Registration of Home Inspectors
B85,
State.ma.us/reo/boards/hi/
To download the law go to: www.state.ma.us/legis/laws/seslaw99/s1990146.htm
For Rules/Regulations of the Board go to: http://www.state.ma.us/reg/boards/hi/cmr.htm
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Mississippi Licensure (Chapter 539) enacted In 2001, wississippi law requires home
inspectors to be licensed by the Mississippi Real Estate Commission (Commission) and
given the following powers: 1) receiving and approving applications for licensure and
collecting fees, 2) implementing recommendations made by the Home Inspector Adviso
Board, 3) adoption of a code of ethics and standards of practice, 4) developing a licesii
exam which meets nationally recognized standards, as well as developing applications <
licensing forms, 6) adopting rules and regulations for administering the law. The law alst
created a five person Home Inspector Regulatory Board (Board), members of which are
be licensed inspectors, and appointed by the Governor. The Board serves inan advisor
capacity to the Commission, and was given the following duties and powers: 1)
responsibility for matters relating to the code of ethics, standards and qualifications, 2)
holding hearings and preparing examination specifications for licensure, 3) conducting
investigations, 4) further defining regulation, educational and equivalent experience, anc
recommending suspension or revocation of licenses. To qualify for a license under this 1
a person must: 1) have successfully completed high school or attained an equivalency
degree, 2) be at least 21 years old, 3) have successfully completed an approved course
study of at least 60 hours, which may include fieldwork as required by the Commission,
pass an examination prescribed by the Commission, and 5) provide a certificate of
insurance for errors and omissions and general liaility. Certain individuals acting under
their profession or license are exempted from additional licen, -,"e by the Commission fc
"visual inspections'--specialty and general contractors, architects, engineers, financial
institution employee, licensed real estate broker, appraiser or home builder. There isals
three-year limitation included for clients seeking to recover damages from an inspection
reciprocity provision, and a grandfather clause included in the act.

For more information, contact the Real Estate Commission (Home Inspector Regulatory

Board)
(601)932-9191
http://www.mrec.state.ms.us/

To download the law go to:
http://billstatus. Is.state.ms.us/documents/2001/html/HB/0800-0899/HB0848SG .htm

Montana Trade Practice Act (Chapter 14, Title 30) enacted in 1999. montana taw, th
Home Inspection Trade Practices Act, prescribes what elements must be identified ina
home inspection and defines prohibited activities by a home inspector.

For more information, contact the Office cf Building Codes and Inspection

(406) 444-3933
(406) 444-2903 f

To download the law go to: http://data.oni.statn mt.us/bills/BillHtml/SB0210.htm

Nevada Certification (Chapter475) enacted in 1997. Nevada 1aw provides for the
certification of home inspectors of structL es by the Real Estate Division of the Departm
of Business and Industry. Applicants musi submit proof that they have errors and omiss
insurance of at least $100,000 and general liaility insurance of at least $100,000. The Im
also provides that a purchaser may not recover damages from a seller on the basis of a
error or omission in the disclosure form that was caused by the seller's reliance upon
information provided to the seller by a certified inspector of real estate.

For more information, contact the Department of Business and Industry, Real Estate
Division

http://red.state.nv.us/inspector/insp home.htm

(775) 687-4280

(775) 687-4868 T

To download the law go to: ww. lea.stata.nv.us/nrs/nrs-645d.html and
www . lea_state.nv. us/nac/nac-645d. html

New Jersey Licensure (Chapter8, Title 45) enacted in 1998. New Jerseys "Home
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Inspection Professional Licensing Act,”sets specific educational and experience
requirements in order to become a licensed home inspector. All home inspectors are
required to: 1) complete high school or its equivalent; 2) serve,as a licensed associate
Inspector for at least one year: 3) perform at least 250 inspections; 4) carry $500,000 in
instrance; and 5) pass the ASHI exam. Inspectors do not have tobe a mémber or
candidate of ASHI'in order to take the exam. Inorder to becomo a licensed associate hi
inspector under the law, an inspector must: 1) perform at least 50 msRectlons inthe
ﬁresen_ce of a licensed Inspector; and 2) pass the ASHI exam. Also, the law provides thi
ome inspectors fail to disclose problems or accept payment from another party inthe
transaction, they can lose their license. Home inspectors are regulated by a five-membe
Home Inspection Advisory Committee, housed under the State Board of Professional

Engineers and Land Surveyors.

For more information, contact the Department of Law and Public Safety, Office of
Consumer Protection

B
.state.nl.us/‘ps/ca/nonmed.htm
To download the law go to: http://www.state.ni.us/Ips/ca/oels/histats.ntm

North Carolina Licensure (Chapter 143) enacted In 1993. The North Carglina "Home
Inspection Licensure Act" provides for the' licensing and requlation of home inspectors
through the creation of a Home Inspector Licensure Board within the Department of
Insurance. Inorder to become licensed as a home inspector, an individual must pass th
licensing examination prescribed by the Board, have minimum net assets or a bond ina
amount determineg by the Board 1not less than $5,000 nor more than $10,0003 and met
certain educational conditions, including; 1) have a high school diploma or its équivalent
have peen engaged as a licensed assoCiate home ingpector for at least one year, and h
completed 100 home Inspections for compensation; 2) have education and experience |
Board considers to be equivalent to that in subpart 1. above; or 3) be licensed‘as a gent
contractor, architect, or. professional engmeer. In order to become licensed as an assoc
home Inspector, an Individual must pass, a licensing examination prescribed by the Boar
have a high school diploma or its equivalent, and be affiliated with or intend tq’be affiliat™
with a licénsed home Inspector and submit a sworn statement by the licensed home
inspector with whom the applicant is or infends to be affiliated certifying that the licensee

hor%e inspector will actively supervise and train the applicant.
For more information, contact the Inspector License Board
\%9\[)715-0991
.ncdol.com/
Scroll down to Home Inspector Licensure Board
The General Statutes and the Administrative Code are meant to be used together.

To download Chapter 143 go to: .
hﬁp'ﬁV\MNV.nC oq. om/OSFlg/I/Documents/EanneerlnQ/HILB/NCHILBStatutes.PDF

To download the Administrative Code g_o t0; .
www.ncaor.com/OSFM/Documents/EnaineerinQ/HILB/BoardRules2000.PDF

Oklahoma Licensure (Section 858-622 of Title 59) enacted In 2001. The "Oklahoma
Home Inspection Licensing Act" provides for the Ilt_:ensm(f; of home inspectors through tt
State Board of Health, and’a newly created Commiftee of Home Inspector Examiners .
(Committee). The Committee is charged with advising the Board of Health in establishin
rules relating to: 1) qualifications and examinations for licensure, 2) renewal requiremen
3) reinstatement of licenses, 4) continuing education, 5) standards of practice and
prohibitions, 6) approval of schools and educational course content for home inspection
standards for Schaols to remain approved to provide courses of instruction, 8) reciprocit
agreements, and 9) investigative procedures. In order to take an examination for licensi
an applicant must be at least 18 years of age, and successfully complete eighty (80) hoi
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of home ingpection training, or its equivalent, as determined by the Committee. Renewa
licenses will be granted provided home inspectors attend five hours of continuing educa
within the preceding 12 months. Agi_randfa ner clause is included as well, with a Sunset m
of Januar 02.”Under the law, Ticensed home inspectors will be required to carry no

y 120 fay
less than $50,000 of general liability insurance.

For more information, contact the Department of Health
(405) 271-5217

www.health.state.ok.us/
To download the law go to: http:/mww2.ish.state.ok.us/2001 -02SB/sb198  sflr.tf

Qregon Certification (ORS 701.350,355) enacted in 1997. The OrecT;on Home Inspec
Certification Law requires individuals who P:erform home inspections of two or more
components to be certified by the Oregon Construction Contragtors Board (CCE?. An
Individual must meet minimum training and/or experience requirements to take
comprehensive test, pass the test and complete continuing education courses {o renew
certification. The Oregon Standards of Practice, Standards of Behavior and Definitions i
adopted from the ASHI Standards with Oregon amendments; Oregon acknowledges tre
assistance of ASHI in developing its standards and definitions. Each certrfied honie
msPector must be an owner or émployee of a business licensed with the CCB. Busingss
that perform home Inspections must be licensed with the CCB In categories that require
either a $10,000 or $15,000 hond and either a $300,000 or §500,000 lability insurance
policy. Amendment to current law (ORS 710.35, Chapter 812). The ameridmentfo .
currént law provides an exemption for a home msgset%tt%r gggpg within the scope of his/hi

certification or licensure, from licensure as a real alser.
F5<%)r3mg$e information, contact the Construction Contractors Board
503) 313-2007 f

)gttp: www.cch.state.or.us/CCBHome.htm

To download ORS 701.350 go to: http://cched.cch.state.or.us/\WebPDF/CCB/statutes/hi
infoymati Continuj lon Units go to:
ﬁt%Wc?:gg .(I:%%.gPate.ogr.Iﬂg)\r}\?eESBCFaflchL/Pb%I?cat?ons/h|-ceu.pdf

or 3 Symmary of the Standards of Practice ga.to: :
ﬁttp:?/cc ed.cch.state.or.us egPDF/CCB?PLPb?ications/h|-s-sop.pdf

For the fulk text of the Rules of the Board, including.the full Standards, go to:
http://ccbed.cc .state.or.usRNebPDF CCB/Pubﬁca ions/hi-s-sop.pd? )

For ipformation on the Oregon Exam goto:
http://ccoed.cch.state.or.us/WehPDFCCB/Publications/HI-AP-P.paf

Pennsylvania Trade Practice Act1(_A_c_t 114012000, Title 68 enacted in 2000). The la
Pennsylvania_provides a uniform definition for the term "home inspection” and for a, reti<
home ‘Inspection association, It establishes that a home inspector shall condyct their
Inspection inaccordance, with the standards of practice set forth by a professional home
inspection trade association such as ASHI or the National Association of Home Inspectt
It further qutlines consumer remedies as they relate fo a home inspection, and establish
penalties for misrepresentations of fact inan”inspection report. Under the law, home
Inspectors are required to maintain errors and omissions and 8ene_ra| liability insurance
coverage of not less than $100,000 per occurrence and $500,000 in the aggregate. The
IS scheduled to take effect in December 2001,

For more information, contact the Pennsylvania Bureau of Consumer Protection
(717) 787-9707

To download the law go to:
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Rhode Island Trade practice act enacted In 1996. The law in Rhode Island forbids ho
inspectors, pest control inspectors, and contractors from dom? work on property that is
Inspected prior to real estate sales. The lawwas passed to help eliminate activities that

could present a conflict of interest.

Licensure (Chapter 65.1) enacted in 2000. Rhode Island law creates a home inspectc
licensing lawand requires that all home inspectors be licensed. Home inspectors would
required to maintain $250,000 of ligbility insurance and would be required to pass writtel
examinations. This law wil take effect on January 1,2001.

For more information, contact the Rl Contractors' Registration Board

401)222-1268
401) 222-2599F
.crp.state.ri.us/inspectors.htm

To download the law go to:

south Carolina Licensure (Title 40, Chapter59, Article 3) enacted in 1996, South
Carolina law requires any |oers_on desiring 1o be a licensed home inspector to file with t»
South Carolina Residential Builders Commission. Ahome inspector must show to the
satisfaction of the Commission that he is currently certified as a home inspector b¥an
organization recognized by the Commission, that’he has a minimum of one year 0
experience as a ome inspector under the supervision of a licensed inspector, and that
has performed a minimum of fifty residential inspections.

For more information, contact the Department of Labor, Licensing and Regulation

Residential Builders Commission
803) 896-4363 main

03) 896-4603 for

ome [nspectors
www.lIr.state.sc.us

To download the law go to: http:/Awww.Ipitr.state.sc.us/code/t40c059.htm

South Dakota Licensyre (Chapter3621C) enacted in 2000, The South Dakota law.
provides for the regulation of home inspectors. The South Dakota Real Estate Commiss
shall issue and reriew certificates to licensed and reglstere_d home inspectors pursuantt
the provisions of this law. No person may provide a home inspection for compensation
unless registered or licensed in the Staté of South Dakota, Applicants for a license as a
home inspector shall meet the following re U|rem?nts; 1) Good moral character; %)
Completion of high school or equivalency; 3) Employment as a registered home inspect
for no less than One year and performarice of not less than one hindred home inspectlc
for compensation; 4)"Successtul completion of licensing exam. Applicants for registratio
as a home Inspector shall meet the following requirements; 1) Good moral character; 2)
Completion of high school or equivalency; 3) Successful completion of an approved col
of study; 4) Successtul completion of registration exam.

For more information, contact the Real Estate Commission
885 77%—3 0

b) 713-4356 www.state.sd.us/sdrec/ To download the law go to:
ttp://www.state.sd.us/sdrec/nome%20insoector%20statutes.itm

Tennessee Certification (Title 62, Chapter 6, Part 3) enacted in 1997. Tennessee lai
only applies tq the inspection of new construction and authorizes such inspections ifthe
ms_,Pe_ctor Is: 1) a licensed contractor; 2?] certified py the state as a fire prevention officer
bui dlﬂ? official; 3) certrfied by the Southern Building Code Conp%ress ) certified by the

Home Tnspectors of Tennessee Association; or 5) certified by ASHI. The law only applie
Inspectors in certain counties in Tennessee.
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For more information, contact the Department of Commerce, Division of Regulatory Bo?

(615)741-3449
www.state.tn.us/commerce

To download the law go to:
http://198.187.128.12/tennessee/ Ipext.dl1?f=templates&fn=Fs-main.htm&2.0

Texas Licensure (Title 113A, Article 6573a, Section 23) enacted in 1991 The Texas
licensure law, the Real Estate License Act, provides for the examination of home inspec
and established continuing education requirements. The law also requires home inspeci
applicants towork as apprentice inspectors under the supervision of a professional licer
home inspector. Ifan applicant isunable to obtain an apprenticeship, educational coursi
work and an examination can be substituted. Home inspectors are regulated by the Tex

Real Estate Licensing Board.

For more information, contact the Texas Real Estate Commission

(512) 465-3900
(512) 465-391 0f
www . trec.state.tx.us/

To download the law go to: http://mw.capitol .state. tx.us/statutes/vn/vn00113A.html

To download the Rules go to:
info.sos.state. tx.us/pub/plsql/readtac$ext._ViewTAC?tac view=5&ti=22&pt=23&ch=535&

Virginia Certification (Chapter 723, adding Chap. 5 of Title 54.1) enacted in 2001. |
Virginia certification law provides a voluntary certification program for home inspectors &
the state. However, no person may hold him/herself out as a “certified home inspector”
without meeting the certification requirements prescribed by the Board. The Board may
issue a certificate to practice home inspection toany applicant who has successfully
completed: 1) any educational requirements as required by the Board, 2) any experienci
requirements as required by the Board, and 3) passed any written or electronic examine
offered or approved by the Board. The Board may issue a certificate to practice as a
certified home inspector to any applicant who isa member of a national or state
professional home inspector association approved by the Board, provided that the
requirements for the class of membership insuch association are equal to or exceed thi
requirements established by the Board for all applicants. Because the lawwas enacted
recently, the language does not include specific requirements. The Board is undoubted!;
working on creating those rules and requirements, in preparation for the law"s July 1,20

effective date.

For more information, contact Virginia Board for Asbestos, Lead, and Home Inspectors

(804) 367-8507
http.7/ww . state.va.us/dpor/asb main.htm

To download the law go to:
http://leql.state.va.us/cQi-bin/leap504.exe?000+cod4-T0C54010Q00005000000000000

In PDF: http://wmw.state.va.us/dpor/asb finalreq.pdf
Wisconsin Certification (Chapter 440.97) enacted in 1998. under wisconsin®s law,

home inspectors must register with the State and pass an examination approved by the
Department of Regulation and Licensing. The law instructs the Department to consider |
use of an examination modeled after ASHI"s examination. The law also requires that a
home inspector perform a “reasonably competent and diligent" inspection; however, the
inspection isnot required to be technically exhaustive. Home inspectors are prohibited fi
limiting their lidbilityfrom damages resulting in a failure to conduct a “reasonably compe
and diligent” inspection. Also, inspectors are prohibited from performing repairs,
maintenance, or improvements to a structure that they have inspected within the last twi

years.

For more information, contact the Department of Regulation and Licensing
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(608) 266-2112

(608) 267-0644 f
http://ww._state.wi .us/agencies/drl/
or go to: ww.drl.state.wi.us/Requlation/applicant information/dod1200.html

To download the law go to: http://ww. legis.state.wi.us/statutes/99Stat0440.pdf (see
section 440.97)

To download allW S Statures and Rules pertaining to Hi s go to:
http://ww.drl_state.wi.us/Requlation/publications/admincode statutes h-m.htmltHome
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Tigera Employers recognizing US. shocks Mexico
runaway winner abuse as workplace issue with 2-0 win
PR3 orev FRTS e,
50 cents Fral Edition
Mon(lny. Jiliio 17, 2002: At'flSHA;S. NEWSPAPER wwvv.ndnicom
[his house IS no home sweet home
m UNHXABLE7 House that demnable.” . _
. . None ofthe companies and agencies in-
passed inspections before volved Inthe purchase think Its their fault
purchase has major faults. _The bank'and a housing agency that
signed off on the loan, and"the home In-
BR/ ﬁ{OSE Y 8HINOHARA spectorwho Indicated mt\)or problems hod
Anehoraga Daly Neke been taken care of, suggest Prehn look

Spenard resident Hope Prehn got o elsewhere for help, They Say there's noth-
ﬁovemment-subsldlr.ed loan to buy n mgi they can do about the fact that they
ouse that wns supposed to have been’ful- he 9ed her purchase a house (hat cost
ly Inspected and In good condition. She has  $117,000and could prove to be worthless.
[earned, too late, that the house Is rotting ~ However, former owner nick Ander-
and Is probably unflxnble. son hns ngreed lo pnrtlclpnle with Prehn

"The place s not safe, and | don’t know In a voluritary mediation session before
what to do," sold Prehn, 38, a single moth- an official of the An_chora%e Board of Re-
er with two children, and a flrst-time altors. Anderson said he Is not aware of
homebuyer. . the specific problems. "I'm In the dark

"I'm “stuck with a home that's con- and know that she's not happy. Thai's



expert. )

Houses In her erce range were

Rcorce. She knew the Spnnnrd liouBe
needed work, but Hie location was
right, not too far from her job as n
slate social services associate. And
she planned lo remodel.
. The house, blue-green with n peel-
nb%(\)/vhll_e picket fence, was built about
1050. With a swing set In Ihe yard and
a black-and-white cat
around, It louks car.y.

Hut In renlily It's about as cozy as
nn electric shock — which someone
could get from nailing a [incture to one
of Its walls, with wirs strung nround
Instead of through the studs, an In-
spector said.

Prehn moved InJan. 12. She pulled
off some dark wall panels about two
months later and began dlscovermg
that both (lie wooden supports an
the foundation are foiling agart_.

Since she first peered behind the
Ranels, two experts hove told her The

ouse Isa wreck, and a prohect man-
ager for Anchorage NEI% horhood
ousing has confirmed that Ihe wood
;relllr_ne i$ rotting and the foundation Is
alling.
i. ngeral conlraclor Eric Hawley of
Hawloycraft, whom Prehn naked lo
”look at'the house and give her nome
advice, said In an Interview that the
_lare obvious. )

Kiltie foundation Is crumbling. The

structural members are rotting. It

s to bo bulldozed," said Hawley,
specializes Instructural work.

[ was there for five minuteB, and |

d teliright away I would have tom

' p_Igce down, no questions asked,"

said.-

A homo_Inspector Prehn hired In
pril, Christopher Elfgcn of Alaska
nspcctlon Center, examined both (ho
ouse and the documents Prehn ac-

cumulated before buying It

roaming

ael
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Roger Sleber, a construction project manager for Anchorage Neighborhood Mousing,
In a written report that he saw 'extensive deterioration* of the wood frame

around a door where Hope Prehn had removed wood paneling and of wood framing

around the foundation.

"l 'am at a loss to suggest any-
thing," Effgen wrote In his post-pur-
chase report. "Tho foundation Is sub-
{Jar, It did not meet the standards of
he Building Code where the code was
enforced at the lime of construction.”

It's eaBy to see that the south wall
leans outwnrd at the base, Effgen
said. "The wood supporting the wall
on the south addition, and therefore
the roof, Isrollen, The walls nre Inthe
process of rolling off that rotten
wood." The south section of the
house, added on at least 20 years ago,
Is unsafe end should be dismantled,

e said.

First National Bank of Anchorage,
which gave Prehn the home loan,
would have sent Its own Inspcclur to
Prehn's house Ifthe hank were gomg
to keep the loan In Ils own portfolio,
said David Lawer, senior vice presi-
dent of the bank.

»

But if it's going to pass the loan
along lo another Inveslor — which It
did In this ense — the bank does not
make its own Inspection, Lawer said.

_The hank Is concerned primarily
with whether the borrower has means
to repay the mortgago and not
whetherthe house Is worth the money
being paid for It, he said.

"The rule traditionally Is buyer, be-
ware," henald. )

Anchorage Nel%hborhood Housing
provided about $20,000 for Prehn’s
down pnyment. The housing agency
requires the buyer to get a home In-
spection butdoesn't Inspect houses It-
selfcither. )

_Agiencydwector Mmy Jane Michael
said Tn an Interview that "for a down
payment loan, we lend to rely on the
primary mortgage lender," thé bank.

Prefin’s situation Is unfortunate,
Michael said. "It makes me think we

should bo doing our own Inspections,
but wo're a nonprofit."

The agency did send one of Its con-
.structlon project managers over to
examine Prehin's house tills spring, at
Prehn’s request.

Tho project manager, Roger
Slober, said In Ida written report that
ho saw "extensive deterioration” of
the wood frame around the door
.where Prehn had removed the wood
Panellng, and ofwood framing around

he foundation. )

"We kind of agree with her" that

.the house has “serious problems,

"Michael said. "We've tried every way
we can lo figure out what to do about
it, My su?gestlon (0 her would be to
hire an attorney and see If there nre
flaws In the original home InsEecnon."

Agrowing concern In Alaska Is (hat
there are no standards for home In-
spectors. Apyone can claim lo be one,

ome Inspectors In Alaona may get
certified by the American Sociéty of
Home Inspectors If they choose to,
says Kevin Jones of Quality Home In-
spectors, president of the Society's lo-
cal diopter. Certified Inspectors have
passed an exam that proves Uiey have
acertain level of knowledge nnd Ihey
have committed lo continuing educa-
tion, Jones said.

Rep. Norm R()kebergf R-Anchor-
ngc, has been trying forfouryears lo

el a slate law enacted regumng

ome Inspectors to be licensed. Over
the years, homo Inslpectors have be-
comie an ever more Important part of
real estate transactions, Rokeberg
said. His bill died In tho Senate when
tho Legislature amounted In May.

ChriBtophcr Elfgen of Alaska In-
slapect|on_ Center, (lie Inspection firm

rehn hired lo examine the house af-
ter she bought it, does Ihink the pre-
urchaso Inspection of her house was

aWed.
The first Inspector missed mgjor

CTS: Owner ofrotting home cantfind anyone to take resgonsibili,

clues lo (he alructural'de
accounting for the fnct'thatll

nnl Inspection was'whatrii.
"nondestructive”—baaed orrtjrtat'l
Inspector could see and feel.fvtjthd
tearm%out any walls, floonjo
parts. Effgensaid. ' '

But Tanya Bratslavsky olIBret
slavsky Consulting EnglneeiVwhoT
performed the Initial pre-purchase Irv1
spoullon and n follow-up before Prehn 1
hought the house, said she relied on re-1
porfs from three contractors that the
structural systems were acceptable. '

In nn April letter to Prehn, Brat-
slavsky said contractors performed
detailed checks of the boiler, water
heater, walls, foundation and roof, But
she wosn't present when they did It,
shesnld.

"SInco all of the contraclora’ In-
spections and reports were performed
.. before the engineer waa Invited to
the house again, no opportunity was
Prowded lo verify their work; and thus

he engineer had to rely on the Infor-
mation provided Inthe reporta.”

She advised Prehn: “You ahould
look to Ihe seller and his contraclora
to compensate you foryour damages
since they made lhe representations
Ural all tho problems hod been flxed."

Prehn Is fighting to get whnt she
thought she paid Tor. She hired a
lawyer on contingency. She asked tho
Board of Realtors to set up a media-
tion session, which It 1s doing. She has
filed claims or complaints Wherever
she thinks It might do some good.

"l want It cither repaired or re-

i)lacedJ or 1want all the money back,
n_cludmg tho down pafy_men ," she
said. "I don't think It’s fair for mo to
have to go hack and live Inan apart-
ment. | was trying to move tip in the
world, not down."

i vl
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>Inspectors should be bonded;

Hope Prehn should get windfall

~ "'1h response to the Hope Prehn home inspec-
tion story, the fault lies squarely on the backs of
- the home inspection company (“This house is no
home sweet home,” June 17). This industry as a
whole is run by people who have, for the most
part, never swung a hammer in their lives. They
live off of the referrals generated by the lenders
and make sure the value comes in at the request-
ed amount The truth is most never look at the

things they clai

Ina toan \Aﬁere 0 camotven e A ign

toota rsrB% staur n f

" hibShe g Sserﬁ‘)”Ea

" nles [e Ulﬁe tO ur ase a

pros will not have a pr em taklng a test an

=getting bonded if they have nothing to hide. As for
the rest they arejust taking advantage of a loop-

t hole in the system that allows them to make a
fast buck off something they know little or noth-

+ "¥3056 Prehn should get a judgment for the

eproceeds of an auction of everything this compa-

i nyand all their principals own_WarreereldO
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Should We Care Who the Buyer

By Rick Jarvis, CRS, CRP
Associated Broker

Re/Ma* Properties

Who are those guys who have so much influence on the
residential real estate market? Their written reports and
recommendations affect the buying and selling ofmillions
of dollars worth of properties each year. But they are
NOT state tested for knowledge, or licensed or regulated
in any manner. Their reports and their opinions can and
often do influence the decision making ofbuyers, lenders,
appraisers, real estate agents, underwriters, contractors,
and specialists of all kinds. Yet they are Not regulated in

any manner.

Let me ask you a few questions: What is the purpose of
a home inspection? What do you know about the back-
ground, experience and training of your favorite "home
inspector?” Why should we care? As a Buyer’s Agent,
should we care who the buyer chooses to do a home
inspection? As a Seller representative, should we ques-
tion ahome inspection report or depend upon the apprais-
ers and lender to scrutinize these reports? Have you ever
asked ahome inspectorto showyou where his recommen-
dations for repairs are supported by code orlender
requirements?

Perhaps the most important question to ask a home
inspector is: BO YOU HAVE ERRORS AND OMIS-
SIONS INSURANCE? Could this be important informa-
tion for a buyer, seller or real estate agent to know about?
What if the home inspector makes a mistake? A few are
ting to hold their liability to only the cost of the home
inspection report. One home inspector said the reason he
did not have E & 0 insurance was to avoid being sued,
"That way they don't come after me." Gee. | wonder who
a disguntled buyer or seller will look to next?

Now don't get me wrong, and let me make it perfectly

clear: I do believe that there is a vital place and purpose
for home inspections within the scope of a real estate

transaction. In fact I believe that almost every home
inspector | have met tries his best to do a thorough and

conscientious inspection.
After conducting aninformal survey ofhome inspectors,

the following observations were made:
]. Everyhome inspector

Chooses to Do'a Home Inspection?

form of reasonable and reliable regulation for home
Inspectors is needed. _ o
2. Only about halfthe home inspectors interviewed had
Errors and Omission Insurance.
3. Threeyearswasabout the average timeframe a home
inspector has heen in the business.
4 Mostthoughtthe American Society o fHome Inspectors
(ASHI) set the best standards and qualificationsfor a
person to become a home inspector.
5. Most every home inspector had a construction, engi-
peering or architectural background
gmOnaverage the home inspectorsinterviewedconducted

between ,25-° 75 home ayear.

jhe demand for home inspections is ever increasing,
Relocation companies are now requiring homeinsp ctions
on the home purchase by transferee as a requirement for a
"buyout" program when the employee istransferred again,
Alaska Housing is planning to make home inspections
"mandatory" forabuyer to sign. It makes buyers aware of
the importance of a home inspection and asks them to
indicate whether or not they will be obtaining a home
inspection. Indeed, home inspections are becoming a
normal routine for most residential transactions.

Let me suggest that all home inspectors organize them-
selves to become self-requlated. They should set the
standards by which all home inspections are conducted and
establish the qualifications to become a general home
inspector in Alaska. They need to have continuing educa-
tjona| courSes. They should have standardized written
report forms. They need to have E & O Insurance. They
should do this ASAP. And if they cannot organize
themselves, then the Real Estate Commission, interested
REALTOR® Boards, real estate agents, brokers, apprais-
ers. h°me inspectors, banks and mortgage companies
should create » taslc fora «o ask the State Legislature to
reSniate home inspectors.
In the meantime, what to do? Ask lots of questions-
e &q, background, experience, how report is structured,
easy to understand, how long to receive, fees, liability,
TheAnchorageBoardislookingforyourinput
about this Procesa- please send y°ur «mraentsA«oni-

inlerviervpdagreedthat sendations. Fax - 563-8476.
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Expert home inspections useful for buyer and seller
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INSPECT THE INSPECTOR: Choosing the Right One Can Help Avoid Costly Mistakes

by Karen' Crawford, HouseMaster, 346-9190, hmalaska@pobox.alaska.net

Home buyer honor stories are plentiful: A new home owner finds the
roof leaks during the first rain, the circuit breakers blow the first time
everything gets plugged in, the furnace malfunctions during the first
cold snap.

Buying a home is fraught with perils that are supposed to be
eliminated with a professional home inspection. Unfortunately, such
new homeowner nightmares can, and do, happen - even when a
“professional” home inspector was called in to inspect the
prospective home.

Many homehuyers think they are automatically protected against risk
and liability when they order a home inspection. ~ But home
inspectors, unfortunately, are not all created equal.

There is so much riding on the inspection, yet many homebuyers
don't know what qualifications they should be looking for in an
inspection firm.

Inspection Industry Unregulated

There is no “official” regulation of the home inspection industry with

regard to training, experience or insurance coverage, so credentials

and credibility vary widely. It’s the ‘consumer beware’ in this
ituation.

The home inspection industry grew out of a group of contractors,
roofers and plumbers who supplemented their earnings during slow
periods with inspections. These "independcijts” often did not have
the complete knowledge of the total workings of a house and their
findings were not always impartial.

Along with the boom real estate market in the 80s, the residential home
inspection industry grew rapidly. Today, the consumer has the
choice of hiring an independent inspector, who may or may not do it
as a full-time profession, or go with an inspection company whose
sole business is home inspections. These firms run the gamut from
small "mom and pop" operations, to companies or franchise offices
affiliated with a large national corporation. HouseMaster, with more
than 230 offices across the U.S. and Canada, falls into the latter group.

Insurance & TrainingofGreat Importance

Because there is no federal, state or provincial regulation of the home
inspection industry, consumers need to know what to look for when
hiring an inspector. While everyone - trained or not - is capable of
making a mistake, the outcome can vary greatly depending on several
key factors. Carrying the necessary insurance - called “Errors and
Omissions (E&O)" insurance - is one of these critical factors.

In the event your buyer must bring a lawsuit against an uninsured
inspector, chances are he'll simply go out of business and they will
never collect the money needed for repairs, even ifyou win your case
in court.

For maximum benefit and liability protection for both buyers and
sellers, HouseMaster advises that It is essential lo hire a home
inspection firm that employs inspectors with all of the following
credentials:

*Training and Technical Support: training in all aspects of home
inspection and ongoing support for questions and changes in
residential construction techniques and systems.

* Certification: certification by a reputable training institute, which
requires re-testing annually, such as The American Society of Home
Inspectors (ASHI) or National Institute of Building Inspectors
NIBI).

S*InSL}rance: insurance coverage, including general liability, worker's
compensation and especially-E and 0 insurance, which is like
malpractice insurance

*Written Guarantee: a formal, written guarantee, whichbacks up the
inspection findings.

If the inspector is missing any of these important credentials -
particularly the E:and O insurance - don’t hire them. Even ifthey say
they are certified, that does not guarantee that they have all the other
credentials.

Large reputable companies have helped set many industry-accepted
inspector requirements with their own stringent rules. HouseMaster,
for ixamf le, requires all its franchise offices to carry Errors and
Omissions insurance. It encourages all of its offices to have their
inspectors trained and certified.

Engineer Versus General Inspector

Many engineers have been drawn to the inspection field as their
industries have changed and scaled down, such as the defense
industry or the aerospace industry. Consequently, there has been
some confusion about whether to hire an ‘engineer’ or a ‘general
inspector’. But licensed engineers - even trained structural engineers
- may not know a great deal about heating, plumbing, electrical
systems or roofing. Hiring one for a home inspection is just like
getting a heart specialist to do a general physical. Consumers should
verify specificallywhat home inspection and experience training they
have had in addition to their engineering background.

The biggest misconception is that structural problems can only be
detected by a structural engineer. Properly trained inspectors are
totally capable of detecting structural deficiencies.

In reality, the incidence of structural problems with resale homes is
only around two percent, according to HouseMaster statistics. The
highest incidence of problems, however, is wits electrical wiring,
water penetration, plumbing, heating and roofing, depending on the
age of the home.

Is a structural engineer going to be able to find an electrical or heating
system deficiency? These are serious and often expensive problems
to be concerned with.


mailto:hmalaska@pobox.alaska.net
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(Continued from Page 7)

Acording to Warren Boroson, co-author with HouseMaster
-hairman Kenneth Austin of “The Homebuyer’s Inspection Guide”
available in bookstores, most homebuyers seem more comfortable
dealing with people who have extensive home inspection experience,
rather than those who have only advanced degrees. For example, an
engineer may have studied aeronautical or chemical engineering,
both of which offer no practical expertise in the systems that make a
house work.

It’s really critical to find a home inspector who is knowledgeable
about all the systems within a home, is trained to look for symptoms
-ofproblems and keeps up to date on equipment and repair techniques.
In the small percentage of cases where a structural condition is
detected during an inspection, we may recommend further evaluation
by a licensed engineer.

Rr.m r In$uranee,CoYe.age.KpvFacfQr jP thel i tiSiQUSIP-fiIS

Critical to the home inspection is that the inspection firm or inspectov
carries all the proper insurance coverage. This helps ensure that the
buyer is not financially responsible if the inspector makes an error
(E&Q), falls off the roof (Worker's Comp) or damages the seller’s
property in some way (General Liability).

Enors and Omissions insurance in real estate is the equivalent of
malpractice insurance. This is very difficult insurance for home
aspectors to obtain. I your buyers find an inspector who does not
cany this type of insurance, it is usually an indication that the
inspector has had no formal training, or has a poor track record in the
industry.

A Tax Break
For

Self-Employed

MSAS

(Medical Savings Accounts)
Passed by Congress
Signed by President

a) £ into MSA = 100% tax-deductible*
b) S into health premium = 45% tax-deductible

For many self-employed, &) and b) combined will cost less
than conventional health insurance.

The law is more detailed than we can describe here,
For more information on ger“ng a tax-advantaged MSA,
call:

Lonnie Crosby
Phone: 907-248-6348
Fax: 907-243-7847

JH-Zre nauofrermuimnt

rv]rd /ey 1351 om0 C*J-006). C-0064 Not avAiltblc inill uua

Because of the cost of E and 0 insurance and the difficulty in
qualifying for it, a small percentage of independent inspectors will
carry It.

General liability insurance and worker’s compensation is also ex-
tremely important. Without such coverage, the homebuyer assumes
alarge degree of liability for the safety and well being ofthe inspector
while in the employ of the homebuyer during the inspection.

Independent \Vs. Large Inspection Firm

There are other advantages to hiring a home inspector who works for
an established company. National companies have set requirements
for hiring, training, professionalism and insurance coverage; they
have credibility and experience; and they can offer special services
and technical support to customers and inspectors.

It isalso important to ask whether the inspection firmwill stand behind
its inspection with a formal, written guarantee. HouseMaster, for
example, includes in the inspection fee, a complimentary 90-day
guarantee on the inspection for most of the major elements in the
home that it found to be satisfactory at the time of the inspection.

In addition, its technical information center is available for buyers
who want to know more about how to maintain or repair equipment
in their home.

Educating homebuyers about the operation and maintenance of their
new home is one of our main objectives. \We encourage buyers to

(Continued on Page 14)

We extend our sincere Thanks
for your valued, business and
Best Wishes for the holiday.
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ICominited from Page 8) . ]
tie along on the inspection, ask questions and call our office

-ilcrwards. \We also provide printed material and a free instructional
videotape on home maintenance and repairs as part of our
comprehensive inspection package.

When you consider the potential risk and liability involved with the
purchase or sale or a home, it pays to shop for the best - not the
cheapest - inspection service available in your area.

The Six Most Important Questions to Ask When Hiring A

Home.inspector

L Is home inspection your only business?

Make certain itis, in order to avoid any potential conflicts of interest.
Many independent inspectors do it on a part-time basis to
supplement their real businesses as contractors, roofers, etc., and
their report findings might be suspect.

2. Do you cnrry all the necessary insurance, including professional
liability (E&O), general liability and worker's compensation?

E&O is the number or.e priority, says Warren Boroson, co-author of
the Homcbuyer’s Inspection Guide. This malpractice-type
insurance protects the inspector (and indirectly the homebuyer and
those referring the inspector) against post-inspection legal
problems. General liability covers personal liability not covered by
the basic E&O policy and worker's compensation covers the safety

f the inspector during the inspection.

Real help for
real estate pros.

We know the real estate world isnt an 8 am. to 5 p.m.
business. Count on NBA for flexible and convenient
mortgage loan service. Call us today at 257-3434.

NBA sets Wsir apvoint-
meats to fitmy cliets”
schedule. When my clients
are happy, 1 happy, S

-Katherine Herfindahl
Fortune Properties

National
BanJki®JA .laslq3

[ — | Investing In Your Life
Busa

3. Does the home inspection firm offer a written guarantee on the
inspection?

It’s best to hire an inspection company that offers a formal, written
guarantee along with the inspection, although not many do.

4. How long does the inspection take and can the homebuyer
accompany the inspector?

Yes, they should. A professional inspection of die average house
takes about two hours. Be skeptical of home inspectors who don’t
want you to tag along. Inspectors who invite the homebuyer along
will often offer valuable maintenance tips.

5. What type of a report will they buyer receive and when will they
receive it?

There are various types of reports given by professional inspectors,
including typed narrative (sent to the homebuyer within a week), and
on-the-spot written reports for those who need or want the information
as soon as possible. Don’t accept a verbal report without a written
backup, since you will have no record of the inspector’s findings ror
future referral.

6. Is the inspector trained or certified in home inspection by a
recognizable organization, such as the American Society of Home
Inspector’s #ASHI)?

With no official government regulation of the home inspection
industry required in Alaska, certification by ASHI ensures that the
inspector meets strict guidelines set forth by one of the largest and
most reputable home inspection organizations.

COURSES BY CORRESPONDENCE

TWENTY HOURS
FOR
2000 LICENSE RENEWAL

$250

Need less than 20 hours? Call for Rates!

BrokerLicensing & Training

Broker License Self-Study $125
Broker License Exam Prep Software ~ $35
Broker Training 15 Required Hours ~ $250

Real Estate Associate Learning Systems
2600 Cordova Street, Suite 100
Anchorage, Alaska 99503

Anita Bates
243-8777

Kathleen Kowalczuk
360-1176



State of Alaska

Residential Real Property Transfer

Disclosure Statement

A ttached two pages, where indicated,

note the use ofa home inspection.
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Documentation:
Check the documents for*e subject property that the seller has available for review:

Burrent Engineer/ J Written Agreements With Party W/l Agreement
Property Inspection Report(s) Adjacent Property Owners U Lease/Rental Agreement
completed within the last i O Energy Rating Certificate U Soils Test
2dmonths O Resale Certificate U Well Log and W ater Tests

Y« Prélimingry Title Report O Water Rights_Certificate Yy Hazardous Materials Test(s)

O As*Built Survey W Deed Restrictions bJ Otner

O Subdivision Covenants/Restrictions U Other
Additional Information:
Supply information for the following items:
Yes No

N  Drainage: . rj =

« Are you aware of ever f aving any water in the crawl space, basement, or lower level/.............. U U
. if Yes, how has the problem been resolved? _
0O Sump Pump(s) G Curtain Drain G Rain Gutter Extension U Other .
¢ When was problem resolved?
. Location of each sump pump:
¢ To where does the waterdrain after it leaves the sump pump?
. If gutters, where do downspouts discharge?
e Is there a floor drain in ihe structure, INCIUAING GArage? ......ccceiiiiiiiie e G Q
. If Yes, where Is it Iccated and where does it drain to?
> Roofor Other Leakage:
« Aae: years.
¢ Type: UAsphalt/Coinposition Shingle Q CedarShake Q Built-up Q Metal G Other
e Are you aware of any icadamming 0N the ro0f?. ... Q Q
. fves, provide locaJdJon.
. Are you aware of any water leaking into the home? i.e., windows, lights, fireplace, etc......... L) G
. If Yes, provide locaion.
Fireplace and/or Woodutove: Date chimneys last cleaned? Who cleaned?

Heating System (s):
« Mark all types that appl/:

Q HotWater Baseboard G Forced Air G Radiant Heat Q Electrical Heat

G Wood Stove Q Othor
e Age:_ years. LastCleaned: Lastlnspected:
« Source: G Natural G;isQ ElectricU Oil with gallonstorage which isO Buried G Above General
G Propane Tank Q WoodQ Coal Q Other
m  Age of Tank? years
> Hot Water Heater.
« Age: .years. Capacity: gallons Type: Q Gas Q Electric Q Other

> Water Supply: _
e Type: G Public (J Private G Community Q Cistern G Other o

¢« Have you had any profclems with YOUTr Water SUPPIY? ..ot cerrree e LI
« If Private: WellDepth: feet. Row Rate: gallons per minute.
¢« Has the water supply bjen tested In the past 12 MONthS? ... Q

. If Yes, attach all documentation from all tests.

¢« Has the well failed whil) you have owned the Property? ... e 0O
e Have you ever had a WOll pump problem or failUre? ... Q
« Do you supply water to or receive water from OtherS? ... G
e IfYes,isthere are:orded agrEeemMENt? ... et rae e e e e Q
....................................................................... Q

« Do you have a water rights certificate for this property?

Seller's Initials Dale Property Address Buyer's Initials  Data

08-4229 (7/01) REC/MLS, Inc. Forms lirivisoiy Group (3)

®

OO 060

[
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IWe have completed this disclosure statement according to AS 34.70.010 - AS 34.70.200 and these
instructions, and the statements are made in good faith and are true and correct to the best of my/our
knowledge as of the date signed. IMe authorize any agi;nt(s) representing any principal(s) in this
transaction to provide a copy of this statement to any person or entity in conriection with any actual or

anticipated transfer of the property or interest in the property.

Date:
Date:

Seller

Seller

Buyer’s Notice and Receipt of Copy

Transferee (Buyer) Awareness Notice:  Under AS 34.70.050, Transferee (Buyer) is independently
resPonsmIe for détermining whether a person who has been convicted of a sex offense resides in the vicinify
of the property that is the subject of the Transferees &Buyer's) otential real estate transaction. ThiS
information is available at the folloming locations: Alaslca State Trooper Posts, Municipal Police
Departments, and on the State of Alaska Information Center Intemetsite: www.state.ak.us, under Hot

Topics for the “Registry/Sex Offenders."

The Buyer is urged to inspect the property carefully and to have the property insPected by an expert.

Buyer understands that theie are aspects ofthe property of which the Seller may not have knovvledﬁe and
that this disclosure statement does not encompass those aspects. Buyer also acknowledges that he/she
has read and received a signed copy of this statement from the Seller or the Seller's agent.

Buyer: Date:.
Buyer Date:.

/ [ | i
Seller's Initials Date Property Address Buyer's initials _ Dtte

0S-4229 (7AJ1) REC/MLS, Inc Forms Advisory Group (6)
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Richard F. Gaver
3050 Lore Road, C2
Anchorage, AK 99507
July 22,2002

Representative Norman Rokeberg
716 West 4thAvenue, Suite 640
Anchorage, AK 99501-2133

Re: Home inspector licensing

Dear Sir

From an Anchorage Daily News article by Rosemary Shinohara (This house is no home
sweet home') published last month, I learned ofyour efforts to enact a state law requiring
home inspectors to be licensed. | am rather surprised this is not already required of

inspectors, and firmly believe anybody involved in the home buying process ought to be

licensed and regulated.

As evidenced by Ms. Shinohan’s story about Hope Prehn, I think it irrefutable there is
plenty of fault and blame in this pitiful and woeful situation, in which all these “experts”
failed, collectively and selfishly, to provide this poor woman even a modicum of fairness
and decency. How could so many participants be involved in this abomination without
even one putting a stop to it? | would object to anyone involved being referred to as a

professional.

As Ms. Prehn did, I also attended a first-time home buyers class. It did not prepare me for
what was to come. | came through the process much better than she did, but it all left me
disgusted and quite angry at all I endured to get through it Deceit, lies, misinformation,
obfuscation and condescension were my experience. 1’ve used this opportunity to convey
my thoughts on the subjectto AHFC, sponsor ofHome Choice, the first-time home
buyers class | wentto (and still endorse). The class ought to begin with “caveat emptor”

(let the buyer beware).

Sincerely,

Richard F. Gaver

Enclosure: letterto AHFC
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ALASKA ASSOCIATION OP REALTORS, INC.
741 Strotrt, Suite 100 « Anchor®*, Al*»k* WS03
T*lepDon« 907-663-7133 ¢ Pax WT-563-6476

REALTOR ®

January 24,2003

Representative Rokeberg
State Capitol
Juneau, Alaska 99801-1182

RE: Relating to the licensing of home inspectors

Dear Representative Rokeberg,

The Alaska Association of REALTORS with, over 1,100 members statewide supports
House Bill 9 relating to the Her,using of home inspectors.

We agree that there should be some minimum standards set forth in this bill to protect the
consumer. Minimum standards should include but are not limited to testing, education

and the forming of a home inspector board.

The Association encourages the passage of HB 9 during this first session. Weare
available as a resource to pass this bill. Please feel free to contact the Alaska Association

at (907)563-7133,

Sincerely,

Carole Winton
President

ReAITQrr | * . memWhichjtfenimuy | pre/tiiionai In
The Voice for Real Estate ™ In Alaska E?ﬁf%ﬁ%%”&%@&ﬂ@ﬁ?%ﬁ% » amsmbw
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of realtor S, Inc. Anchoraga, Alaska 99503

(007) 551-2338
(007) 563*8478 Fax

REALTOR® m VoiceforReal£statcr\n Anchorage

January 24,2003

Representative Rokeberg
State Capitol
Juneau, Alaska 99801-1182

RE: HB 9- Relating to the licensing of home inspectors

Dear Representative Rokeberg,

The Anchorage Board of REALTORS with over 600 members statewide supports House
Bill 9 relating to the licensing of home inspector.

The Anchorage Board is in agreement with the Alaska Association of REALTORS that
there should be minimum standards set forth for home inspectors to protect the consumer.
The Board encourages the passage of HB 9.

Sincerely,

Bert Dozark, CRS, GRI
President

R A o



Lessmeier & W inters
LAWYERS - LLC

I

g |- 431 N orte Franklin Street .
R . R

NG Juneau. Alaska 99801-1186

February 2,2001

Representative Norman Rokeberg

State Capitol FEB 017 (
Juneau, Alaska 99801-1182 A

Re: CSHB 27

Dear Representative Rokeberg:

| am writing to you onbehalfofState Farm Insurance Companies. State Farm insures
roughly 75,000 homes in Alaska. Creating a hoard of home inspectors and requiring
licensure, registration and oversight ofhome inspectors will in a variety ofways only benefit
home owners, prospective home purchasers, qualified home inspectors and the public in
general. State Farm supports CSHB 27 and encourages its passage.

Sincerely,

LESSMEIER & WINTERS
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Development

& Construction Management
INCORPORATED

April 18,2002

[tisray understanding thatHB 27, licensing ofhome inspectors, will bo
heard onthe House Floortoday.

would like to urge my supportforthb bill, given it’s broad support
within the affected industries. This piece of tegwlatKm has been in fb*
works forseveralyearsaud the version yon see today a the productof
hard work and compromise by the many,parties involved.

Some may ask; isthisa union issue? Itisnot. Laborshouldnothbe
affected.

Others may ask; how will this affectthe Third Party Alternative

Inspectorordinance thatfebeing introduced atthe Anchorage
Assembly? Itwill enhance it, Ifthe Anchorage ordinancewere
adopted, those inspectorswould be Ikeased and certified, which b good

public policy.

would be available to answerany questions on my cefl phone at229-
8403.

Thankyouibryoursupport!

Robin £. Ward

PHP.NE 907-345-1076 « FAX 907-5225958 m RQ.BOX 91443 « ANCHORAGE,AK 996»

nee



Approved Submitted by: Assemblymembers Von Gemmingen,
Tesche, Taylor, Vari Etten, Traini
Date: Prepared by: eﬁartmentofAssembly
For reading: March 19,202

ANCHORAGE, ALASKA
AR NO. 2002-93

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY SUPPORTING CS FOR
HOUSE BILL NO. ZWUDE)’ “AN ACT RELATING TO THE LICENSURE AND REGISTRATION
OF INDIVIDUALS WHO PERFORM HOME INSPECTIONS; RELATING TO HOME INSPECTION
REQUIREMENTS FOR RESIDENTIAL LOANS PURCHASED OR APPROVED BYTHE ALASKA
HOUSING FINANCE CORPORATION:; RELATING TO CIVIL ACTIONS BY AND AGAINST
HOME INSPECTORS: AND PROVIDING FOR AN EFFECTIVE DATE."

WHEREAS, curr_entI%/ there is no State agency that oversees the home inspector industry
and anyone can determine that he/she is a home inspector; and

WHEREAS, consumers throughout the State of Alaska desire and should have assurance
that the home inspector they hire is competent, and thatthey have recourse against inspectors who

are not; and

WHEREAS, faulty inspections could have serious consequences for consumers when
purchasing or selling a home, and inspectors should and must be held accountable for their work;

and

WHEREAS, representatives within the industry agree licensure for home ins?ect_ors IS a
worthwhile goal to establish a competency level that will protect the name of the profession and
protect consumers from faulty inspections; and

'WHEREAS, CSHB 27 ((jJUD) accomplishes this by establishing licensing qualifications such
as registration, insurance, and proof of competency through the administration of a written and

practical examination.
NOW, THEREFORE, the Anchorage Assembly resolves:

~Section 1:That the Anchorage Assemblkl supports and urges passage of CSHB 27 (JUD)
which will provide protection to consumers and the home inspection industry.

~Section 2: That copies ofthis resolution be forwarded to the Governorand the Alaska State
Legislature immediately upon passage and approval.

PASSED AND APPROVED by the Anchorage Assembly this day of :
2002.

Chair
ATTEST:

Municipal Clerk

I\ARZlZIIZS



House Bill 27 - Home Inspection Licensing

St :

Subject: House Bill 27 - Horae Inspection Licensing
Date: Mon, 06 May 2002 16:14:53 -0800
From: Karen Crawford <housemaster@alaska.com>

Organization: HouseMaster _
To: Representative Norman Rokeberg <Representative_Norman_Rokeberg@ legis.state.ak.us>

Representative Rokeberg:

As an active ASHI member and a long term home inspectar lwish to add my encouraﬁ]ement for the passage of HB

27, \We have waited too long to provide for inspector certification by the state. While the vocal minority will always

find something in the hill to complain about it is my feeling that we Must Proceed with passage of the bill and wor
out the kinks Should any arise. State certification’is ongoing throughout the rest of the country and sooner or later

will encompass the entire 50 states.

Only through a well thought out certification bill will we be able to achieve minimum standards for those
people calling themselves home inspectors and thereby provide the home buying public with assurance
of professional inspections.

The following ASHI memb  rs/ candidates support the passage of this legislation.

Don Sheppard ~ Owner/President HouseMaster Home Inspection Service
ASHI #118913, NIBI #65495RT, ICBO#0865225-55

Frank Sobottka Inspector  ASHI #204775, NIBI135700RT, 1CBO#5071485-55
Mark Crawford  Inspector ~ ASHI Candidate, NIBI #141601RT

Gregg Russo  Inspector  ASHI Candidate

Sincerely,
Don Sheppard


mailto:housemaster@alaska.com
mailto:Representative_Norman_Rokeberg@legis.state.ak.us

HB27

Subject: HB27
Date: Tue, 7 May 2002 02:33:01 EDT

From: Qualhome@aol.com _
To: Representative_Norman_Rokeberg@legis.state.ak.us

Representative Rokeburg,

IMy name is Kevin Jones and |am the owner gperator of Quality Home Inspection Service in Anchorage. |wish to
express mﬁisu_p ort for HB27 and would ask for your assistance and support. in getting this very important consumer
protection ill into law. It appears that only the negative responses are reaching the senates ears when the majority

of home inspectors are supportive of this bill.

Currently in Alaska anyone with a 50 dollar business license can advertise themselves as home inspectors to the
buying public, without any background or experience in the pnnmPles of construction and building safety. |am a

mugm er of the American’ Society of Home Inspectors and currently hold the position of Alaska ASHI President. lam
gh the Interriational Conference of Building Officials (ICBO). In

also a Certified Combination vaellin% In&gector thror
the state we have 19 members or candidates In the local Alaska ASHI chapter. Our organization requires passin

the national home inspectors examination and having performed at least 250 fee paid inspections that conform tg
the Standards and Practice set forth by the organlzatlon. Adaitionally membership requires 20 continuing education
credits for renewal every year. Certification from the ICBO required passing an examination on the knowledge of the
Uniform Building Code, ‘Uniform Mechanical Code, Uniform Plumbing Cade, National Electric Code, International
Residential Code, International Mechanical Code and the International Piumbing Code. The iCBO requires

recertification by examination every three years.

As i%/ou can see the knowledge required to adequately and respansibly perform home inspections cannot be obtained
with a 50 dollar bill and a business license. Home purchasing will likély be the single most important and costly. .
decision the maéorlty of consumers will ever make. In that re%ard the homebueymg public deserves to have qualified
and knowledgeable individuals representing them in the process of their home buying experience. With the price of
homes today Tew people can ill afford to firid costly defects existed after the fact, when a professional inspector could
|dent|fY herf prior to moving into the new home andl allow the homebuyer to make knowledged decisions. It Is only
natural then that some sort of protection be in place to ensure that the Individuals performing the inspections meet

some established minimum standard/requirement of knowledge and experience.

This is where HB27 comes into effect. This hill has been around for almost two years and provides the consumer
protection that everyone is entitled to. Again Iwould appreciate your help and support in gaining passage of this hill

during the 2nd session. Thanks so muchi for your time.

Sincerely,

Kevin DJones _ _
%uallt}/ Home Inspection Service
3-1719

Owner


mailto:QuaIhome@aol.com
mailto:Representative_Norman_Rokeberg@legis.state.ak.us

[Fwd: hb27 reply]

Sutgect: [Fwd: hb27 reply]
ate: Tue, 30 Apr 2002 10:12:08 -0800

( From: Heather Nobrega <Heather_Nobrega@ legis.state.ak.us>
Organization: Representative Norman Rokeberg, Alaska State House
To: Janet Seitz <Janet_Seitz@legis.state.ak.us>

Ryan wrote:

> Dear Mr. Rokeberg,
>

| am a former professional builder, former consultant on codei and

Alaska and

> energy codes in Wash, state. | am currently living in Homer,
> have become aware of hb27 and would like to give some feedback, as I'm
> disabled and can't go to the phone office. Thank you so much for this
>Dbill, a real necessity in the ‘assumed wild west. * People are coming
> into the State at record numbers, all thinking they can do anything they
> w'ant to, ‘they've got mo-®ey". Inspectors and appraisers have for years
>merely provided the reports that the person paying them requires. There
> has been a total disregard for our energy codes, state building codes,
> or federal law. Inspectors are telling sellers they have a choice
> whether to disclose anything at all. We recently saw an example where
> the seller paid for the inspection, didn't like it, hired another
> inspector, didn’'t like that one and hired another. Inspectors need to be
> hired by the borough, or state or totally private and independent. |f
> reports are truly written to meet the needs of the highest bidder, then
> what's the use of a law. The bill addresses much of this and is really a
> good b ill, in my thinking. | do feel though that the criminal 3ide of
> this kind of ‘bait and switch® is not addressed adequately, penalties
> need to be higher, liability carried should be much higher. The limi.ts

( > you proposed would not cover errors that could literally be in the
> hundreds of thousands. The home | mentioned is a good example, the older
> folks buying it were gullible and too believing, but the owner when
> asked why they didn't disclose, simply stated, ‘they didn't ask*. They
> shouldn't have to. They would have purchased the home, then discovered
> how much did not meet code, needed to be repaired or completely rebuilt
> . | know your bill is intended to address this, just thank you so much
> from all in Alaska. | think this will be a very good bill for the people
> of this state.
> 1f | can be of any further help or provide you any other feedback,
>please write back. Thank you again.
> Jerry Migdal
> Homer, Alaska 99603

Committee Aide
Alaska State House
Judiciary Committee


mailto:Heather_Nobrega@legis.state.ak.us
mailto:Janet_Seitz@legis.state.ak.us

FEB-02-03 07 118 KH VtNU IX > r rhoo p. 01

| oF 4

F.Venuti, P.O. Box4P3632, fiomer Alaska 99603
telepLone(907)235 7480 0r 399-1550
fevenuti@xvz.net
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| respectfully request that this bill not be passed.
Thank you for taking the time to read this testimony, and thank you for serving our great state.

Respectfully

EhY*e%aska







ALASKA STATE LEGISLATURE

Rep. Lesil McGuire, Chair

e o Cogpn e State Capitol, Room 120
Rep. Jim Holm Juneau, AK 99801-1182
Rep. Ralph Samuels (907) 465-4990

Fax (907) 465-6592

Rep. Lcs Gara
Rep. Max Gruenberg

House Judiciary Committee

Letter of Intent
CSHB 12 (JUD)

It is the intent of the House Judiciary Committee that the term “electronic
communication,” as it is used in AS 11.61.120(a), amended by CSHB 12 (JUD), means any
transfer of signs, signals, writing, images, sounds, data, or intelligence of any nature transmitted
in whole or in part by, but not limited to, the following forms of direct communication:
electronic mail and text messages displayed by cellular, cordless, or digital telephones, or other
electronic media. It is the intent of this committee to provide the most reasonable and common
sense definition of “electronic communication” as it pertains to methods of harassment. As
computer technologies evolve, communication will advance as well. By declining to limit and
narrowly define methods of “electronic communication,” this body is allowing for future
methods of technology to be incorporated into the definition.

Representative Lesil Mcuuire
Chair
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Rep. Lesil McGuire, Chair
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3 (907) 465-4990

Rep. Ralph Samuels
Rep. Les Gara Fax (907) 465-6592

Rep. Max Gruenberg

House Judiciary Committee

Memorandum

To: Leg. Legal
From: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: February 7, 2003

Re

: CS Draft Request

Please create a House Judiciary Committee Substitute for work order # 23-LS0050VD incorporating the
attached amendment.

|f you have any questions, please call me at4990. Thank you!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to be
reviewed initially by only the individual named above. If the reader of this Memorandum is not the
intended recipient or a representative of the intended recipient, you are hereby notified that any review,
dissemination, or copym? of the information contained herein is prohibited. "If you have received this
in error, please immediately notify the sender by telephone and return this to the sender at the above

address.



AMENDMENT %n
OFFERED IN THE HOUSE
TO: HB 12

Page 1, lines 11-13.
Delete all material and insert:
“(4) makes an anonymous or obscene telephone call, obscene electronic

communication, or atelephone call or electronic communication that threatens

physical injury; or”



O© oo 4 o o1 B~

10
11
12
13
14

WORK DRAFT WORK DRAFT WORK DRAFT
23-L.S0050\D

Luckhaupt

12103

CS FOR HOUSE BILL NO. 12( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES MEYER, Heinze, Dahlstroru

ABELL
FOR AN ACT ENTITLED

"An Act relating to the crime of harassment committed by use of electronic
communication."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.61.120(a) is amended to read:
(a) A person commits the crime of harassment if, with intent to harass or

annoy another person, that person
(1) insults, taunts, or challenges another person in a manner likely to

provoke an immediate violent response;
(2) telephones another and fails to terminate the connection with intent

to impair the ability of that person to place or receive telephone calls;

(3) makes repeated telephone calls at extremely inconvenient hours;

(4) makes an anonymous or obscene telephone call or electronic
communication or a telephone call or electronic communication that threatens

physical injury; or

-1- CSHB 12( )
Mew Text Underlined [DELETED TEXT BRACKETED]
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(5) subjects another person to offensive physical contact.

Ok

CSHB 12( ) New Text: Underlined [DELETED TEXT BRACKETED]



HB 12 Harassment by Electronic Communication
House Judiciary Committee: February 7, 2003

1. Name:
Affiliation:

Phone number:

2. Name:
Affiliation;

Phone number:

3. Name:
Affiliation:
Phone number;

Leo Brandlen _ -
President, Alaska Peace Officers Association

907-564-4541

Lieutenant Matt Leveque
Field Operations Coordinator, Alaska State Troopers

907-269-0390

Sergeant Curt Harris
White Collar Crime Section, Alaska State Troopers

907-269-0390



MEMORANDUM

DATE: January 30, 2003

T0: Representative Lesil McGuire
Chair, House Judiciary Committee

FROM: Representative Kevin Meyer
RE: Hearing Request for HB 12

At your earliest convenience, please schedule HB, 12 Harassment by Electronic
Communication for a hearing in the House Judiciary Committee,

Under HB 12, die list of methods of harassment under AS 11.61.120 is amended to include
the sending o anonvmous or obscene electronic communications, or sending electronic

communications diat threaten physical injury.

Per your su%gestion_ | am providing a blank committee substitute that includes die changes
in di tide that we discussed.

Thank you for your time and consideration.

Email: Represcntative_Kcvin_Mcycr@lcgis.slate.ak.UB « Toll Free: (8G(i) 465-4945
Session: State Capitol, Juneau, Alaska 99801-1182 « Phone: (907) 465-4945 Fax: (907) 465-3476
Interim: 716 W. 4th Avc, Anchorage, Alaska 99501-2133 « Phone: (907) 269-0199 Fux: (907) 269-0197
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Representative Kevin Meyer
HOUSE DISTRICT 30

Sponsor Statement
HB 12

“An Act relating to harassment”

Under HB 12, die list of methods of harassment under AS 11.61.120 will be expanded to
include die sending of anonrmous or obscene electronic communicadons, or sending
electronic communicadons that direaten physical injury.

The Internet and odier telecommunication technologies are advancing every aspect of
society. Unfortunately, many of the attributes of this technology - low cost, ease of use, and
anonymous nature - make it an attractive medium for a new concern known as electronic
communications, or email, harassment. As the online population has soared to an estimated
80 . w10 USErS, die real-world crime of harassment has moved into cyberspace, causing

annoyance and fear for victims.,

Law enforcement agencies diroughout Alaska have seen a rise in reported electronic
harassment crimes. As die Internet becomes a more integral part of personal and
professional lives, individuals can take advantage of die ease of communications as well &
Increased access to personal information and die benefit of anonymity. Whereas an
individual may be unwilling or unable to confront a victim in person or on the telephone, he
or she may have little hesitation sending harassing or threatening electronic communications

to avictim.

The fact that email harassment does not involve physical contact creates die misconception
that it is more b.em(};n dian physical harassment or stalkm%. However, law enforcement
agencies recognize the serious nature and extent of email harassment and are beginning to
take aggressive action. In response to die growm%_number of reported email harassment
claims, Special units have been develoged to investigate and prosecute email harassment and
other computer related crimes. HB 12 would provide these agencies widi a significant tool

to protect and prosecute on behalf of Alaskans.

Last Updated: 1/30/2003

Email: Representative_Kcvin_Meyer@ legis.state.ak.us « Toll Free: (866) 465-4945
Session: State Capitol, Juneau, Alusku 99801-1182 « Phone: (907) 465-4945 Fax: (907) 465-3476
Interim: 716 W. 4th Ave., Anchoruge, Alusku 99501-2133 « Phone: (907) 269-0199 Fax: (907) 269-0197
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Business Manager

Joseph Young
Anchorage

Board of Directors

Leo Brandlen. President
Anchorage

Angella Long, Vice President
Wasilla

Michael Corkill. Past President
Mesa. AZ

Kim Wannamaker Member
Kenai
Pres Kenai Chapter

Terry Games. Member
Anchorage
(p + Anchorage Chaoter

a Calkin. Member
Palmer
Pres Mat-Su Chapter

Lonnie Hatman. Member
Fairbanks
Pres Farthest Morth Chapter

Jerry Mankorvis Member
Juneau
Pres Capital Cily Chapter

Andrea Jacobson. Member
Ketchikan
Pies First City Chapter

James See. Member
Craig
Pres Prince ol Wales Chapter

John Lucking. Jr. Member
Unalaska
Pres Aleutian Islands Chapter

Jeff Odom Member
Wrangell
Pres Wrangell Chapter
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STATE OFFICE

Alaska Peace Officers Association

Anchorage. Alaska 99524-0106 Phone (907) 277-0515 Fas (907) 272-535

January 14, 2003

Representative Kevin Meyer
State Capitol
Juneau, Alaska 99801 -1182

Dear Representative Meyer:

On behalf of the Alaska Peace Officers Association (APOA), |
would like to thank you for introducing House Bill No. 12, an act
relating to harassment.

The APOA State Board of Directors recently met and after
discussing this proposed legislation, decided to unanimously
support this hill

Your legislative amendment will help to close the gap on those who
are victims of harassment by means of electronic communication.
In our ever-changing world of telecommunications we need
legislation like yours to cover all methods and modes of
communication involving the crime of harassment. We believe that
this proposed legislation will be of benefit to both citizens and law

enforcement of Alaska.

Please contact the APOA office in Anchora%e at 277-0515 ifthere
is anything our organization can do to assist in the passage of this

Sincerely,

Leo J.J3randlen
State President



Mike Messick
1520 N. Aspen Place
Wasilla, AK. 99654
(907)373-4858

RE: HB 12
To Whom It May Concern:

It is with great anticipation and relief that | am writing this IetterofsuPportfor .
Representative Meyer's bill to amend AS 11.61.12.0(%. Due to the nature of myjob
duties for the past dyears, | have had the opportunity to provide technical assistance to
municipal, state, and federal authorities for numerous computer-related investigations
pertaining to harassment and other crimes committed or assisted by the use of a

computer,

On many occasions, criminal charges could not be brought against a perpetrator simply
because he (or she) had used a computer in the commission of the crime. Had the
perpetrator used a telephone or other “conventional” means to commit the same type of
crime, a violation of AS 11.61.120(a) would have been committed, and appropriate

prosecutorial action taken.

AS 11.61.120(a) currently onlé_contams language pertaining to harassment by telephone,
physical, and verbal contact. Given the proliferadon of intemet-connected computers,
espemaIJy in Alaska, this statute needs to be expanded to also cover harassment by
electronic communications. This proposed exPansmn of coverage does not change the
intent of the statute in the least, but rather reinforces it by including one of the most
common means of communication in use today.

Simply put, this bill would empower municipal and state law enforcement officials to
more adequately carry out the intentions of the Ie%|slature. As many law enforcement
officials |nvest|g?at|ng cyber-harassment will attest, the current law is insufficient;
therefore, | ask for your support of this amendment.

Thank you for your consideration in this matter.

Sincerely,

Mike Messick _
Information Security Architect
ConacoPhillips



RECEIVED

Detective Richard Rhea

Anchorage Police Department FEB 06 2003
4501 S. Bragaw

Anchorage,AK 99507

(970) 780-2637

RE: HB 12
To Representative Meyer and Committee members;

| am a Detective with the Anchorage Police Department. | have been a police officer for eleven
years and a Detective for about two years. While on uniformed patrol, I handled hundreds of
domestic violence related calls. As a Detective, | have worked as a general investigator, a
Detective in the crimes against children unit and am now assigned to the computer crime unit,

| have handled Internet questions involving harassment before and | now have an actual case
before me involving an ex-boyfriend who has posted personal information and photos of his ex-
girlfriend. The victim, at one time had a restraining order on her violent boyfriend that the
victim was eventually talked into dropp[n?. The victim, as of a few weeks ago, has left state to
8$t away from her ex. Since then, the victim has started to receive numerous e-mails. Some of
e photos taken of the victim are of acompromising nature. The personal information posted by
the suspect contains various items but specifically the Fhone number of the victim's out of state
mother and the victim’ e-mail address. The victim realized something was amiss when she
started receiving e-mail about Wantm% more photos, dates etc. There were also lewd comments
about her photos. The victim feels totally violated and humiliated. The victim would like this to

stop.

| am assisting the victim and have told her that there are Municipal ordinances that cover this.
Although we have those ordinances here in Anchorage, the nature of the World Wide Weh
(Internet) has made occurrences of computer crimes more than Aus_t alocal phenomenon. These
crimes may also have an Anchora%e connection but suspect and victim may live out of
Anchorage. In some cases, state charges add more bite to criminal justice System. The
Municipality of Anchorage has recognized this and has amended their harassment/illegal use of
telephone ordinances several years ago. This Proposed legislation makes city and state laws
more consistent and provides additional tools to law enforcement to combat this crime and assist

victims.

Based on current state law, the victim would need to pursue civil means to address this (these
incidents) and at what personal and financial ost? No one deserves to be harassed in any way
either in person or electronically. With the dawning of a new century and Homeland Security,
Alaska needs to become savvier with computer crimes. Alaska has the highest per captia
comﬁuter users of any state in the union, We also, as of the writing of this letter, have two
Anchorage Police Detectives that investigate computer crimes full time. There is also an Alaska
State Trooper Ser’%eant white-collar crime supervisor that handles computer crimes in addition to
his other duties. Neither of our organizations have an adequate bu_d?et for computer
investigations so, any help we can get to make life easier for the victims and add additional law

enforcement tools, is very much wanted and appreciated.

Thank you for your consideration in this matter,

Richard Rhea
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1999 REPORT ON CYBERSTALKXNG: A NEW CHALLENGE
FOR LAW ENFORCEMENT AND INDUSTRY

—&

Cybersfcalking:
A New Challenge for'Law Enforcement and Industry

A Report from the Attorney General to the Vice President
August 1999

Introduction

The new millennium is fast approachlnP, and the information suPerhlghway IS undergoing
rapid growth. The Internet and other telecommunications technologies are promoting
advances in virtually every aspect of society and every comer of the globe: fostering ™
commerce, improving education and health care, promoting participatory democracy in the
United States and abroad, and famhtatmg communications among a_rmI%/ and friends, whether
across the street or around the world. Unfortunately, many of the attributes of this technology -
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low cost, ease of use, and anonymous nature, among others - make it an attractive medium for
fraudulent scams, child sexual exploitation, and increasingly, a new concern known as

"cyberstalking."

"Make no mistake: this kind o fharassment can be asfrightening
and as real as beingfollowed and watched in your neighborhood or

inyour home.”

Vice President AL Gore

Recognizing this emerging problem, Vice President AL Gore asked the Attorney General on
February 26, 1999, to study the problem and to report back with recommendations on how to
protect people from this threat. Responding to this request, this report explores the nature and
extent of cyberstalking; surveys the steps law enforcement, industry, victims groups, and
others currently are taking to address the problem: analyzes the adéquacy of current federal
and state laws; and provides recommendations on how to improve etforts to combat this

growing problem.

As discussed below, the nature and extent of the cyberstalkmg_problem is difficult to quant|f¥.
In addition, while some law enforcement agencies are responding aggressively, others are no
fully aware of the problem and lack the expertise and resources o pursue cyberstalking cases.
Similarly, while some Internet Service Providers (ISPs) have taken affirmafive steps to crack
down on c?lberstalkmg,_ others have not, and there is a great deal more that industry can and
should do to empower individuals to protect themselves against cyberstalking and other online

threats.

Indeed, current trends and evidence suggest that cyberstalking is a serious problem that will
?row in scope and complexity as more peolole_ take advantage of the Intemet and other
elecommunications technologies. The analysis and recommendations contained in this report
offer a framework for an initial response to the problem. These recommendations, however,
are only a first step. Important advances can be made if industry, law enforcement, victims
service providers and support groups, and others work together to developamore
comprehensive and effective response to this problem. Ultimately, however, the first line of
defense will involve mdustrr efforts that educate and empower individuals to protect
themselves against cyberstalking and other online threats, along with prompt reporting to law
enforcement agencies trained and equipped to respond to cyberstalking incidents.

What Is Cyberstalking?

Although there is no umversallY accepted definition of cyberstalking, the term is used in this
report to refer to the use of the Internet, e-mail, or other electronic communications devices to
stalk another person. Stalking ?enerally involves harassing or threatening behavior that an
individual engages in repeatedly, such as following a person, appearing at a person's home or
place of business, making harassing phone calls, leaving written messages or objects, or
vandalizing a person's property. Most stalking laws require that the perpetrator make a
credible threat of violence against the victim: others include threats against the victim's
immediate family; and still others require only that the alleged stalker's course of conduct

constitute an implied threat.™ While some conduct involving annoying or menacing behavior

12/19/2002 d'02 PM
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might fall short of illegal stalking, such behavior may be a prelude to stalking and violence
and should be treated Seriously.

Protecting Children from On-Line Dangers

Although the Internet and other forms of electronic communication offer new and
excmnP ogportunltles for children, they also expose children to new threats. For
example, Federal law enforcement agencies have encountered numerous instances in
which adult pedophnes_have made contact with minors through online chat rooms,
established a relationship with the child, and later made contact for the purpose of

engaging in criminal sexual activities.

Federal, state, and local law enforcement agencies have responded ag%resswely t0
Brotect children from online sexual predators. For example, in 1995, the Federal

ureau of Investigation launched an undercover initiative, dubbed Innocent Images, to
combat the exploitation of children via commercial online services. Based in
Calverton, Maryland, "Innocent Images" is the central operation and case mana?ement
system for all FBI undercover online child ﬁor_nography and child sexual exploitation
mves_tlganons._A_s of December 31, 1998, the initiative has resulted in 232 _
convictions. Similarly, the U.S. Customs Service's CyberSmu?gllnP Center, based in
Sterling, \[lr%lnla, plays an important role in combating sexual exploitation of
children via the Internet and other online communications media. The Center
develops leads and tips for law enforcement investigation, receives complaints via the
U.S. Customs Service website, and coordinates undercover operations against
international child porno raPh and child sexual exploitation rings. The National
Center for Missing and Exploited Children unveiled a new Clyber |B||nc in March
1998 to serve as a national online clearinghouse for tips and leads about child sexual
exploitation.www.cvbertipline.com)

The Department of Justice, through the Office of Juvenile Justice and Delinquency
Prevention’s Missing and Exploited Children Program (MECP), provides funding to
state and local law enforcement agencies to create multijurisdictional responses to
prevent and combat Internet crimes against children. In 1998, ten state and local
ageln%lgs received grants under MECP; an additional eight task forces will be funded
in 1999,

There are ste,os parents and others can take to protect children from online dangers.
Parents should teach their children to follow the comman-sense "rules of the road" for
the Internet, including the need to protect their privacy in the online world. The FBI,
for example, has prepared an online "Parent's Guide to Internet SafetK.” _ _
(www.for.gov) Moreover, indwiduals should report maprwopnate behavior to their
Internet Service Provider (ISP) or, if it involves potentially illegal conduct, to |
appropriate law enforcement a?enmes. Law enforcement agencies need to establish
and/or |m.E)rove programs that train their personnel to recognize the seriousness of
online child sexual exploitation and how to investigate this new form of criminal
conduct. They also need to work closely with ISPs and others to facilitate
communication and cooperation. Fmallr, private companies, including ISPs, need to
provide parents and children with effective tools to ,orotect children from online
exploitation, including fllterlnP technology, parental controls, and other efforts. ISPs
glﬁ)j need t(} establish clear policies that prohibit online solicitation or exploitation of
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cmiutcii anu to iuae appiupnuic action wticu Sum mcmeius cumc tu incn auennun, us
is now required under federal law. See U.S.C. 13032.

Nature and Extent of Cyberstalking
An existing problem aggravated by new technology

Although online harassment and threats can take many forms, c?/berstalklng shares important
characteristics with offline stalkmg. Many stalkers - online or off - are motivated by a desire to
exert control over their victims and engage in similar types of behavior to accomplish this end.
As with offline stalking, the available evidence (which'is largely anecdotal) sugqests that the
majority of cyberstalkers are men and the manrlty of their victims are women, although there
have been regorted cases of women cyberstalking men and of same-sex ¢ berstalkmq. In
many cases, the cyberstalker and the victim had a prior relationship, and the cyberstalking
begins when the victim attempts to break off the relationship. However, there also have been
many instances of cyberstalkm b){ stran%ers. Given the enormous amount of personal
information available through the Intemet, a_ciberstalker can easily locate private information
about a potential victim with a few mouse clicks or key strokes.

The fact that c%berstalkmg does not involve physical contact may create the m|sPercept|0n
that it is more benign than physical stalking. This is not necessarily true. As the Intemet
becomes an ever more integral part of our personal and professional lives, stalkers can take
advantage of the ease of communications as well as increased access to personal information.
In addition, the ease of use and non-confrontational, impersonal, and sometimes anonymous
nature of Internet communications may remove disincentives to cyberstalking. Put another
way, whereas a potential stalker may be unW|II_|n?_ or unable to confront a victim in person or
on the telephone, he cr she may have little hesitation sending harassing or threatening
electronic communications to a victim. F_mallg, as with _thsu;aI stalking, online harassment
and threats may be a prelude to more serious behavior, including physical violence.
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Offline vs. Online Stalking -- A Comparison”®

Major Similarities

Majority of cases involve stalking by former intimates, although stranger stalking
occurs in the real world and in cyberspace.

Most victims are women; most stalkers are men.
Stalkers are generally motivated by the desire to control the victim.

Major Differences

Offline stalking generally requires the perpetrator and the victim to be located in the
same geographic area; cyberstalkers may be located across the street or across the

country.

Electronic communications technologles make it much easier for a cyberstalker to
encourage third parties to harass and/or threaten a victim (.g., impersonating the
victim and postmq inflammatory messages to bulletin boards and in chat rooms,
causing viewers of that message to send threatening messages back to the victim

"author.")

Electronic communications technolo%ies also lower the barriers to harassment and
threats; a cyberstalker does not need to physically confront the victim.

While there are man?{ similarities between offline and online stalking, the Internet and other
communications technologies provide new avenues for stalkers to pursue their victims,

A cyberstalker may send repeated, threatening, or harassing messages by the simple push of a
button; more sophisticated cyberstalkers use Programs to send messages at regular or random
intervals without being phy3|ca||¥]present at the computer terminal. California law
enforcement authorities say they have encountered situations where a victim repeatele/
receives the message "187" on their pagers - the section of the California Penal Code for
murder, In addition, a cyberstalker can dupe other Intemnet users into harassmg or threatening a
victim by utilizing Internet bulletin boards or chat rooms. For example, a stalker may post a
controversial or enticing message on the board under the name, phone number, or e-mail
address-of the victim, resulting In subsequent responses being sent to the victim, Each
message ~ Whether from the actual cyberstalker or others —will have the intended effect on
the victim, but the cyberstalker's effort is minimal and the lack of direct contact between the
cyberstalker and the'victim can make it difficult for law enforcement to identify, locate, and

arrest the offender.
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Actual Cyberstalking Incidents

In the first successful prosecution under California's new cgbe_rstalkmg law,
Erosecutors in the Los Angeles District Attorney's Office obtained a guilty plea from a

0-year-old former security guard who used the Internet to solicit the rape of a woman
who rejected his romantic advances. The defendant terrorized his 28-gear-old victim by
impersonating her in various Internet chat rooms and online bulletin boards, where he
Bo_sted, along with her telephone number and address, messages that she fantasized of

emgf(raped. On at least six occasions, sometimes in the middle of the night, men
knocked on the woman's door saying they wanted to rape her. The former security
guard pleaded guilty in April 1999 to one count of stalking and three counts of
solicitation of sexual assault. He faces up to six years in prison,

A local prosecutor's office in Massachusetts charged a man who, utilizing anonymous
remailers a_IIe%edIy enga%ed in a systematic pattern of harassment of a co-worker,
which culminated in an attempt to extort sexual favors from the victim under threat of
disclosing past sexual activities to the victim's new husband.

An honors graduate from the University of San Diego terrorized five female university
students over the Internet for more than a year. The victims received hundreds of
violent and threatening e-mails, sometimes rece|vm? four or five messages a day. The
graduate student, who has entered a guilty plea and faces up to six years in prison, told

olice he committed the crimes because he thought the women were laughing at him
[[e)md causing others to ridicule him. In fact, the victims had never met him.

The anonymity of the Intemet also provides new opportunities for would-be cyberstalkers. A
cyberstalker's true identity can be concealed biusmgdﬁferent ISPs and/or b adoEtmg _

different screen names. More exPerlence_d stalkers can use anonymous remailers that make it
all-but-jmpossible to determine the true identity of the source of an e-mail or other electronic
communication. A number of law enforcement agencies report they currently are confronting
cyberstalking cases involving the use of anonymous remailers,

Anonymity leaves the cyberstalker in an advantaggeous position. Unbeknownst to the target,
the perpetrator could be'in another state, around the comer, or in the next cubicle at work. The
Perpetrator could be a former friend or lover, a total stranger met in a chat room, or simply a
eenager playing a practical joke. The inability to identify the source of the harassment or
threats could be partmularly ominous to a cyberstalking victim, and the veil of anonymity
might encouraPe the ﬁerpe rator to continue these acts. In addition, some perpetrators, armed
with the knowledge that their identity is unknown, m|?ht be more willing to pursue the victim
at work or home, and the Internet can provide substantia! information to this end. Numerous
websites will provide personal information |nc|ud|r]? unlisted telephone numbers and detailed
directions to a home or office. For afee, other websites promise to provide social security
numbers, financial data, and other personal information.

Evidence suggests cyberstalking is a growing problem

Although there is no comprehensive, nationwide data on the extent of cyberstalking in the
United States, some ISPs compile statistics on the number and types of comlolamts of
harassment and/or threats |nvo|vm%_th_e|r subscribers, and individual law enforcement
agencies have compiled helpful statistics. There is, moreover, a growing amount of anecdotal
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and informal evidence on the nature and extent of cyberstalking.

First, data on offline stalking may provide some insight into the scope of the cyberstaiking
{ problem. According to the most fecent National Violence Against Women Survey, which

defines stalking as referring to instances v/here the victim felt a high level of fear:”

» Inthe United States, one out of every 12 women (8.2 million) and one out of every 45
men (2 million) have been stalked at some time in their lives. _ _

J Cl)zne pegﬁent of all women and 0.4 percent of all men were stalked during the preceding

months.

» Women are far more likely to be the victims of stalklmq than men - nearly four out of
five stalking victims are women. Men are far more likely to be stalkers - 87 percent of
the stalkers identified by victims in the survey were men, o

» Women are twice as likely as men to be victims of stalking by strangers and eight times
as likely to be victims of Stalking by intimates.

In the United States, there are curr.entIY more than 80 million adults and 10 million children
with access to the Internet. Assuming the Rropomon of cy_be,rstalkm? victims iseven a
fraction of the proportion of persons who have been the victims of offline stalking within the
preceding 12 months, there may be potentially tens or even hundreds of thousands of victims
of recent cyberstalking incidents in the United States.” Although such a "back of the
envelope" calculation s inherently uncertain and speculative (given that it rests on an
assumption about very different populations), it does give a rough sense of the potential
magnitude of the problem.

Second, anecdotal evidence from law enforcement agencies indicates that cyberstalking is a

serious - and growm? - problem. At the federal level, several dozen matters have been referred

gusually by the FBI) to U.S. Attorney's Offices for possible action. A number of these cases
ave been'referred to state and local law enforcement agencies because the conduct does not

appear to violate federal law.

In addition, some local law enforcement agencies are beglnnln% to see cases of cyberstalking.
For example, the Los Angeles District Attorney's Office estimates that e-mail or other
electronic communications were a factor in approximately 20 Percent of the roughly 600 cases
handled by its Stalkm? and Threat Assessment Unit. The chief of the Sex Crimes Unit in the
Manhattan District Attorney's Office also estimates that about 20 percent of the cases handled
by the unit involve cyberstalking. The Computer Investigations and TechnologY Unit of the
New York City Police Department estimates that almost 40 percent of the caseload in the unit
involves electronic threats and harassment -- and virtually all of these have occurred in the

past three or four years.,

Third, ISPs also are receivin%a growing number of complaints about harassing and
threatening behavior online, One major ISP receives approximately 15 complaints per month
of cyberstalking, in comparison to virtually no complaints of cyberstalking just one or two

years ago.

Finally, as part ofa Iar?e study on sexual victimization of college women, researchers at the
University of Cincinnati condicted a national telephane survey of4,446 randomly selected
women aftending two- and four-year institutions of higher education. The survey was
conducted during the 1996-97 academic year. In this survey, a stalking incident was defined as

Tof 4


http://www.usdoj.gov/criminal/cybercrime/cyberstalking.htm

cyoctstajKing: a.new Lnaiicngc ior Law tnrorcement ana industry hitp://www.usdoj gov/criminal/cybercrime/cyherstalking lum

a case in which a respondent answered positively when asked if someone had "repeatedly
followed you, watched you, phoned, written, e-mailed, or communicated with you in othier
ways that'seemed obsessive and made you afraid or concerned for your safety.” The study
found that 581 women (13.1 percent) were stalked and reported a total of 696 stalking
incidents; the latter figure exceeds the number of victims because 15 percent of the women
experienced more than one case of stalking during the survey period. Of these 696 stalking
incidents, 166 (24.7 percent) involved e-mail. Thus, 25 percent of stalking incidents among

college women could be classified as involving cyberstalking/”
Current Efforts to Address Cyberstalking

The law enforcement response

Cyberstalking is arelatively new challenge for most law enforcement a?enues. The first
traditional stalking law was enacted by the state of California in 1990 - Tess than a decade ago.
Since that time, some law enforcement agencies have trained their Rersonnel on stalking
and/or established specialized units to handle stalking cases. Nonetheless, many a?enmes are
still developing the expertise and resources to investigate and prosecute traditional stalking
cases; only a handful of agencies throughout the country have focused attention or resources

specifically on the cyberstalking problem.”
Law enforcement response: awareness and training are key factors

Based on recent informal surveys of law enforcement agencies, it appears that the majority of
agencies have not investigated or prosecuted any cyberstalking cases. However, some agencies
- particularly those with units dedicated to stalking or computer crime offenses - have large
cyberstalking caseloads. As noted above, the New York Police Department's Computer
Investigation and Technology Unit and the Los Angeles District Attorney's Stalkm%_and
Threat Assessment Team estimate that 40 and 20 percent of their caseloads, respectively,

involve cyberstalking-type cases.

"Cyberspace has become a fertile field for |||eg1a| activity. B’Y’ the use of new
technology and equipment which cannot be policed bz_tradl lonal methods,
cyberstalking has replaced traditional methods of stal [nP and harassment. In
addition, cyberstalking has led to offline incidents of violent crime. Police and
prosecutors need to be aware of the escalating numbers of these events and devise
strategies to resolve these problems through the criminal justice system."

Linda Fairstein
Chiefof Sex Crimes Prosecution Unit
Manhattan District Attorney's Office

The disparity in the activity level amon? law enforcement agencies can be attributed to a
number of factors, First, it'appears that the majority ochberstaIkmg victims do not rePort the
conduct to law enforcement, either because they feel that the conduct has not reached the point
of being a criminal offense or that law enforcement will not take them seriously. Second, most
law enforcement agencies have not had the training to recognize the serious nature of
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cyberstalking and to investigate such offenses. Unfortunately, some victims have reported that
rather than oEen an investigation, a law enforcement agency has advised them to come back if
the cyberstalkers confront or threaten them offline. In several instances, victims have been

( told by law enforcement simply to tum off their computers.

Law Enforcement: Lack of Training and Expertise
Can Frustrate Victims, Hinder Response

A recent incident demonstrates how the lack of law enforcement trainingand
expertise can frustrate cyberstalking victims: A woman complained to a'local police
agency that a man had been pos.tmq information on the web claiming that her
nine-year-old daughter was available for sex. The web posting included their home
phone_number with instructions to call 24 hours a day, They received numerous
calls. The couple reported the problem to the local police agen% 0N numerous
occasions, but the a(ﬂencK simply advised the couple to change their home phone
number. Subsequen ¥,t e couple contacted the FBI, which opened an investigation.
|t was discovered that the local police agency did not have a computer expert, and
the investigative officer had never been on the Intemet. The local agency's lack of
familiarity and resources may have resulted in a failure to understand the
seriousness of the problem and the options available to law enforcement to respond

to such problems.

Another indication that many law enforcement agencies underestimate the magnitude of the
cyberstalkln% problem is the wide disparity in reported cases in different gurls Ictigns, across
the country. For example, one state attorney general's office in a midwestem state indicated
that it received approximately one inquiry a week regarding cYberstalklng cases and that it is
aware of aPpromeate_Iy a dozen prosecufions last year alone. In contrast, the state attorney
?eneral's offices in neighboring states indicated they have never received an inquiry into this
type of behavior. A_Ithou?h one would generallkl expect some disparity in differing
jurisdictions, the size of the disparity suggests that some law enforcement agencies do not
have the training or expertise to recognize the magnitude of the problem in theirjurisdictions.

Law enforcement response: jurisdictional and statutory limitations may frustrate some
agencies

Some state and local law enforcement agencies also have been frustrated byjurisdictional
limitations. In many instances, the cyberstalker may be located in a different city /state than
the victim m_akln%_ it more difficult (and, in some cases, all but impossible) for the local
authority to investigate the incident. Even if a law enforcement agency is willing to pursue a
case across state lines, it may be difficult to obtain assistance from out-of-state agencies when
the conduct is limited to harassing e-mail messages and no actual violence has occurred. A
number, of matters have been referred to the FBland/or U.S. Attorney's offices because the
victim and suspect were located in different states and the local agency was not able to pursue

the investigation.

The lack of adequate statutory authority also can limit law enforcement's_response t0 _

cyberstalking incidents. At least 16 states have stalking statutes that explicitly cover electronic
communications,” and cyberstalking may be covered under general stalking statutes in other
states. It may not, however, meet the statutory definition of stalking in the remainder. In many
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cases, cyberstalking will involve threats to kill, kidnap, or injure the person, reputation, or
property of another, either on or offline and, as such, may be prosecuted under other federal or

state laws that do not relate directly to stalking.

Finally, federal law may limit the ability of law enforcement agencies to track down stalkers
and other criminals in cyberspace. In particular, the Cable Communications Policy Act of
1984 (CCPA) prohibits the disclosure of cable subscriber records to law enforcement agencies
without a court order and advance notice to the subscriber. See 47 U.S.C. 551(c), (h). As more
and more individuals turn to cable companies as their ISPs, the CCPA s posing a significant
obstacle to the investigation of cybercrimes, including cyberstalking. For example, under the
CCPA, alaw enforcement agency investigating a cyberstalker who uses a cable company for
Internet access would have to provide the individual notice that the agency has requeste
his/her subscriber records, thereby Je.opardl_zm? the criminal investigation. While 1t is
appropriate to prohibit the indiscriminate disclosure of cable records to law enforcement
agencies, the hetter approach would be to harmonize federal law by providing law
enforcement access to cable subscriber records under the same privacy safeguards that
cunrent| %overn law enforcement access to records of electronic mail subscribers under 18
U.S.C. 2703. Moreover, special provisions could be drafted to protect against the
inappropriate disclosure of records that would reveal a customer's viewing habits.

Law enforcement response; the challenge of anonymity

Another complication for law enforcement is the presence of services that provide anonymous
communications over the Internet. To be sure, anonymity provides important benefits,
including protecting the privacy of Internet users. Unfortunately, cyberstalkers and other
cybercriminals can exploit the anonymity available on the Internet to avoid accountability for

"heir conduct.

Anonymous services on the Internet come in one of two forms: the first allows individuals to
create a free electronic mailbox through a web site. While most entities that provide this
service request |dent!fy!n? information from users, such services aimost never authenticate or
otherwise confirm this information. For these services, payment is typically made in advance
through the use of a money order or other non-traceable form of payment. As long as payment
is received in advance by the ISP, the service is provided to the unknown account holder. The
second form comprises mail servers that purposefully strip identifying information and
transPort headers from electronic mail. By forwarding mails through Several of these services
serially, a stalker can nearly perfectly anonymize the message. The presence of both such
services makes it relatively simple to send anonymous communications, while making it
difficult for victims, providers, and law enforcement to identify the person or persons
responsible for transmitting harassing or threatening communications over the Internet.

Law enforcement response: specialized units show promise in combating cyberstalking

A growing number of law enforcement ag%_enmes are 1eco mzmq the serious nature and extent
of cyberstalking and takin aggresswe action to respond. Some larger metropolitan areas, such
as L0s Angeles and New York, have seen numerous incidents of cyberstalking and have
specialized units available to investigate and prosecute these cases. For example, Los Angeles
has developed the Stalking and Threat Assessment Team. This team combines special sections
of the police department and district attorney's office to ensure properly trained investigators
and prosecutors are available when cyberstalking cases arise. In addition, this specialized unit

in nfn/1
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IS given proper resources, such as adequate computer hardware and advanced training, which
is essential In investigating and prosecuting these technical cases. Similarly, the New York
City Police Department created the Computer Investigation and Technology Unit. This unit
provides regular training for police officers and ﬁrosec_u_tors_re?ardmg the Intricacies of
cyberstalkm? investigations and prosecutions. The training includes understanding how chat
rooms operate, how o obtain and preserve electronic evidence, and how to draft search

warrants and subpoenas.

The programs in New York and Los Angeles hoth ensure that enforcement personnel receive
proper training and have adequate resources to combat cyberstalking. Otherjurisdictions are
also taking steps to combat cyberstalking. One of the critical steps is learning how to trace
communications sent over computers and the Internet. Traditional law enforcement techniques
for surveillance, investigation, and evidence gathering require modification for use on
comPuter networks and often require the use of unfamiliar legal processes. Law enforcement
at all levels must be properly trained to use network investigative techniques and legal process
while protecting the privacy of Ie?mmate users of the Internet. These techniques are similar to
those used in investigating other types of computer crime. Just as a burglar m|,(ﬂht leave
flngierprmts at the scene of a crime, a cyberstalker can leave an "electronic trail" on the web
that properly trained law enforcement can follow back to the source. Thus, technological
proficiency among both investigators and prosecutors is essential.

At ﬁresent, there are numerous efforts at the federal and state levels that focus solelK on high
technology crimes. These units do not focus on cyberstalking alone, but they have the
necessary expertise in computers and the Intermnet to assist in the investigation of ck/berst_alkmg
when it arises. For example, the Federal Bureau of Investigation (FBILhas Computer Crime
Squads throu%hout the country, as well as the National Infrastructure Protection Center in
Washington, to ensure chercnmes are properly investigated. Additionally, they have
Computer Analysis and Response Teams to conduct forensics examinations on'seized
magnetic media. S|m||arlé, In 1996 the Justice Department established the Computer Crime
and Intellectual Property Section within the Criminal Division. These units have highly
trained personne| who remain on the cutting ed?e of new technology and mvesUgatwe
techniques. In addition, each U.S. Attorney’s office contains experienced computer crime
Pros_ecuto_rs. These individuals - Computér and Telecommunications Coordinators —assist in
he investigation and prosecution of a wide variety of computer crimes, mcludmg _
cyberstalking. In addition, at the state level, several attorneys general have established special

divisions that focus on computer crimes.

Although high-tech expertise is essential, police and prosecutors have developed other
strategies for helping victims of cyberstalking. An Assistant U.S. Attorney reForted that in two
recent cases of e-mail harassment, he asked an FBI agent to confront the would-be harasser.
The agent advised that such behavior might constitute a criminal offense. In hoth instances,
the harassment stopped. Such strategies, however, are no substitute for prosecution under
federal or state law In the appropriate circumstances.

A critical steB in combating cyberstalking is understanding stalking in general. In many
instances, cyberstalking is Simply another phase in an overall stalking pattern, or it is reqular
stalking behavior using new, hig -t_echnologY tools. Thus, strategies and techniques that have
been developed to combat stalkln? in general often can be adapted to cyberstalking situations.
Fortunatelx, many state and local fTaw enforcement agencies have begun to focus on stalking,
and some have developed special task forces to deal with this problem. In addition, the


http://www.usdoj.gov/criminal/cybercrime/cyberstalking.htm

Cyberstalking: A New Challenge for Law Enforcement and Industry http:/Aww.usdoj.gov/criminal/cybercrime/cyberstalking.htm

Attorney General submits an annual report to Congress entitled "Stalking and Domestic
Violence." This report compiles valuable information about what the Department of Justice
has learned about stalking and stalkers and is a valuable resource for law enforcement

agencies and others.”

Cyberstalking is expected to increase as computers and the Internet become more popular.
Accordingly, law enforcement at all levels must become more sensitive to cyberstalking
complaints and devote the necessary training and resources to allow proper investigation and
prosecution. By becoming technologically proficient and understanding stalking in general,
agenc_|es will be better Prepare.d to respond to cy.berstalkmgi incidents in theirjurisdictions. In
addition, state and local agencies can turn to their local FB1 or U.S. Attorney's office for
additional technical assistance. Also, computer crime units and domestic violence units should
share information and expertise, since many cyberstalking cases will include elements of both
computer crime and domestic violence. Finally, law enforcement must become more sensitive
to the fear and frustration experienced by cyberstalkm victims. Proper training should help in
this regard, but law enforcement at all levels should take the next step and place special
emphasis on this problem. Com,outers and the Internet are becoming indispensable parts of
America’s culture, and cybersta km&; IS a growing threat. Responding to a victim's complaint
by saying “just turn off your computer" is not acceptable.

Industry efforts

Although the Internet industry has tried to combat abusive electronic communications overall,
the industry as a whole has not addressed cyberstalkm(t; in particular. According to a review
conducted as part of the preparation of the report, most major ISPs have established an
address to which complaints of abusive or harassing electronic mail can be sent (generally,
this address is "abuse@[the ISP's domain]" -- for example, "abuse@aol.com". In addition,
these providers almost uniformly have provisions in their online agreements sP]ecmcally
Proh|b|_t|ng abusive or harass_,mg%_conduct through their service and providing that violations of
he policy will result in termination of the account,

In practice, however, ISPs have focused more on assisting their customers in avoiding
annoying online behavior, such as receiving unsolicited commercial electronic mail
"spamming") or large amounts of electronic mail mtentlonaII;{ sentto an individual
"mail-bom mg"%; relatively less attention has been paid to helping victims of c¥bersta|k|ng or
other electronic threats. For'some ISPs, the procedures for_lngmg complaints of online
harassment or threats were difficult to locate, and their policies about what does or does not
constitute a violation of service agreements were generally unhelpful. In addition, many ISPs
do not inform their customers about what steps, if any, the ISP has taken to follow-up on their
customer's complaint. These problems - hard-to-locate complaint procedures, va(TJue policies
about what does and does not constitute prohibited harassment, and inadequate follow-up on
complaints —may pose serious obstacles to cyberstalking victims who need help.

Online industry associations respond that providing such protection to their customers is
costly and difficult. Although they recognize that larger ISPs have begun to commit resources
to dealing with harassment online, they caution that the costs of imposing additional reFE)ortmg
or response ohligations upon ISPs ma}/_ make it difficult for small or entrepreneurial ISPs to
continue providing service at competitive rates. For example, the Commercial Intemet
Exchange, whose members carry approximately 75 percent of U.S. hackbone traffic, cautions
that no attempt to impose reporting requirements should be made unless fully justified by the
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record, However, according to the same group, the decentralized nature of the Internet would
make it difficult for providers to collect and submit such data. Accordin lY’ the evidence of
the scope of the cyberstalking problem is likely to remain for the forseeable future defined
primarily by anecdotal evidence, with no basis to determine whether the phenomenon is

growing;, static, or declining.
Industry efforts: educating and protecting consumers

Despite the difficulty in fu||¥ defining the scope of the ¢ berstalkln? problem, however,
industry has made notable efforts to inform consumers about ways to protect themselves
online. Such information is principally focused on protecting children and consumers on the
Internet. For example, since 1996, the Internet Alliance, one of the key Internet industry
rouR‘s, has worked with the Federal Trade Commission and government agencies on Project
PEN (Online Public Education Network). Project OPEN provides information about fraud,

parental controls, and protecting privacy.” Although this information is not specifically
relevant to cyberstalking, much of the advice about protecting children and safeguarding
pnvackl_ while online may be of assistance to individuals v/ho want to use the Internet while
ﬁrote_c ing a%amst potential cyberstalkers. More recently, a number of industry organizations

ave ,0|ned ogether to develop, GetNetWise.Com - asingle, comprehensive online resource
to help parents and children use the Internet in a safe and educational manner.

Other similar industry efforts have recently been announced to address other aspects of
computer-related crime. For example, the Department of Justice and the Information
Technology Association of America (ITAA) announced the Cybercitizen Partnership in March
1999. This partnership is intended to boost cooperation between industry and government,
expand public awareness of computer crime issues among children and adolescents, and
ﬁrowde resources for government to draw upon in addressing computer crime. The industry
as also responded to the complaints of parents who are worried about the content available to
their children over the Internet by announcing the "One Click Away" initiative to give parents
important information about ﬁro ecting their children in a central location. Similareducation
and outreach efforts, approached through cooperation between industry and government, may
educate individuals concerned about these issues and therefore mitigate some of the dangers

of cyberstalking.

In addition, other Internet industry sectors have belgun to address aspects of the cyberstalking
problem. Man¥ of these solutions focus on the ability of individuals to protect themselves
agamst unwanted communications. For example, most Intermnet "chat" facilities offer users the
ability to block, squelch, or ignore chat _me_ssaPes or "paging" from individuals who are
attemptln? to annoy or threaten them. Similarly, many e-mail users have tools which allow the
users to block e-mail from individuals who are attempting to harass or annoy them. Such a
solution ma5{ be useful in situations where the communications are merely annoying.
Unfortunately, such a solution is less appropriate when threatening communications are
received, because a victim who never "receives" the threat may not know they are bein
stalked, and may be alerted, for the first time, when the stalker shows up to act on the threat.

In another type of response, providers have begun to set up “gated communities” for
individuals, families, and children. The techniques used by stich communities are still in
developmental stages, hut th_e%/ range from specialized servers, which allow potentiall
objectionable content to be filtered at the server, to de3|gnat_ed areas for children and teens,
which place restrictions on the amount or types of personal information that will be provided
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to others. Individuals who are concerned about being stalked may find refuge in such
communities.

While these efforts all reflect important initiatives for self-protection, hoth mdustrY and
government representatives agree that a keP/_cor_nponent of addressing the cyberstalkin
problem is education ,nd empowerment: If individuals are given clear direction about how to
protect themselves agamst threatening or harassing communications, and how to report
Incidents when they do occur, both industry and law enforcement will be in a position to

cooperate to conduct investigations.
Industry efforts: cooperation with law enforcement

Both industry and law enforcement benefit when crime over the Internet is reduced. In
particular, the Internet industry benefits significantly whenever citizen and consumer
confidence and trust in the Internet is increased. AccordlngIK, both industry and law
enforcement recognize the need to cooperate more fully with one another in this area. Industry
representatives have noted that contact between industry and law enforcement —particularly
in the area of harassment —is SP_oradm and episodic. Industry representatives, who were
consulted as Part of the preparation of this report, indicated their willingness to part|C|Pate in
training efforts for law enforcement. Law enforcement -- particularly on the state and local
level, who will often be first responders to cyberstalking complaints -- should be willing to
engage industry in dialogue and take advantage of the expertise offered by industry in
designing training programs. Moreover, closer cooperation hetween law énforcement and
industry ill help to ensure that law enforcement officers know who at the ISPs to call and
how toproceed when they receive a complaint, and ISPs have a contact in law enforcement
when they receive a complaint that warrants intervention by law enforcement.

Victims and support organizations

Because cyberstalking is a relat_ivel}/ new criminal ﬂhenqmenon, very little public attention
and resources have been committed to add_ressm_% this crime. Consequently, victims of online
harassment and threats, often in collaboration with victim service providers and advocates,
have had to step in to fill the void by developing their own informal support networks and
informational web sites to exchange information about how to respond to these crimes

effectively.

Victim service providers report that the Intemet is rapidly becoming another weapon used by
batterers against their victims. Just as in real life, abused women can be followed in
cyberspace by their batterers, who may surreptitiously place their target under surveillance
without her Knowledge and use the information to thieaten her or discredit her by putting
misinformation on the Internet. Victim Service Prqwders_recommend that victims make copies
of all e-mails sent by the batterer as evidence of his stalking and advise a victim to let the
stalker know that she does not want to have any further contact with him. SAFE House, a
domestic violence victim service provider in |ch|%an, suggests that victims change their
passwords often; refrain from telling anyone what the password is; do not use a password or
other identifying information that the batterer/stalker can guess; set up a program that requires
a password even to get on the computer; be sure to clear out the history information if
pro%rams such as ICQ, AOL Communicator, and Excite PAL, are used; remember that many
chat rooms have archives that can be accessed later on by anyone; be careful about what is
said in chat rooms and use an alias that is only known to'good friends; be aware that if the
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screen name of the assailant is known, he can be blocked from tracking victims through a
buddy list on AOL; and, consult the ISP about the best way to secure their account,

A focus group convened on October 30, 1998, by the Office for Victims of Crime, a
component within the U.S. Department of Justicg, sought to identify the needs of stalking
victims, including victims whose stalkers used the Internet to track and to harass their victims,
The victims at the focus group emphasized that although the response of law enforcement and
victim service Prowders IS important, stalking victims need a wide range of services from
doctors, mental health providers, day care providers, welfare and child protection workers,
school staff, and employers. In addition, the focus group participants indicated that
community awareness and understanding of what constitutes stalkm&_beha_vlqr is critical to
the support and well-being of stalking victims. Finally, all of the stalking victims reported that
the consequences of not being believed or supported, or having their fears viewed as
exag?_erated or unrealistic, can be devastating. Some victims feel isolated and alone, are made
to believe that the stalkmq IS their fault, lose primary relationships, or fear losing theirjobs.
These issues are just as relevant to cyberstalking victims as they are to victims ot offline

stalking.

Adequacy of Existing Laws

Although stalking has been a problem for many years, only in this decade has it received
significant attention from lawmakers, policy officials, and law enforcement agencies. In 1990,
California became the first state to enact asPecmc stalking law. Since that time, all 50 states
and the District of Columbia have enacted stalking laws.

State cyberstalking laws

Less than one third of the states have anti-stalking laws that explicitly cover stalking via the
Internet, e-mail, pagers, or other electronic communications. California, for example, only
recently amended its stalking statute to cover cyberstalking. This law was used in the
prosecution of a 50-year-old former security guard who pleaded gunt¥ on April 28, 1999, to
one count of stalking and three counts of solicitation of sexual assault after using the Internet
to solicit the rape of a woman who rejected his romantic advances. While the Peneral stalking
statutes in some states may cover cyberstalking, all states should review their laws to ensure
they prohibit and provide appropriate punishment for stalking via the Internet and other

electronic communications.

Federal cyberstalking laws

Federal law grovides a number of important tools that are availahle to combat cyberstalking.
Under 18 U.S.C. 8756(:), it is a federal crime, punishable by up to five Year_s inprison and a
fine of up to $250,000, to transmit any communication in interstate or foreign commerce

containing a threat to injure the_Persqn of another. Section 875(c) applies to any
communication actually transmitted in interstate or foreign commerce - thus it Includes threats
transmitted in interstaté or foreign commerce via the telephone, e-mail, beepers, or the

Internet.

Although 18 U.S.C. 875 is an important tool, it is not an all-purpose anti-cyberstalking statute.
First, itapplies only to communications of actual threats. Thus, it would not apply in a
situation where a cyberstalker engaged in a pattern of conduct intended to harass or annoy
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another'(absent some threat). Also, it is not clear that it would apply to situations where a
person harasses or terrorizes another by posting messages on a bulletin board or in a chat room
encouraging others to harass or annoy another person (%s in the California case, discussed

infra.).

Certain forms of cyberstalking also may e prosecuted under 47 U.S.C. 223. One provision of
this statute makes 1t a federal crime, punishable by up to two years in prison, to use a
telephone or telecommunications device to annoy, abuse, harass, or threaten any person at the
called number.™ The statute also requires that the perpetrator not reveal his or her name. See
47 U.S.C. 223(a)(1)(C). Although this statute is broader than 18 U.S.C. 875 -- in that it covers
both threats and harassment -- Section 223 applies only to direct communications between the
ﬂerpetrator and the victim. Thus, it would not reach a cyberstalkm? situation where a ﬂerson

arasses or terrorizes another person by posting messages on a bulletin board or in a chat room
encouraging others to harass or annoy another person. Moreover, Section 223 is only a
misdemeanor, punishable by not more than two years in prison.

The Interstate Stalking Act, S|?ne_d into law by President Clinton in 1996, makes it a crime for
any person to travel across state lines with the intent to injure or harass another person and, in
the course thereof, Blaces that person or a member of that person's family in a reasonable fear
of death or serious 0d||2/ injury. See 18 U.S.C. 2261 A. Although a number of serious stalking
cases have been prosecuted under Section 2261 A, the requirement that the stalker physically
travel across state lines makes it largely inappiicable to cyberstalking cases.

Finally, President Clinton signed a bill into law in October 1998 that protects children against
onling stalking. The statute, 18 U.S.C. 2425, makes it a federal crime to use any means of
interstate or fore_|%n commerce (such as a telephone line or the Internet) to knowingly
communicate with any person with intent to solicit or entice a child into unlawful sexual
activity. While this néw statute provides important Pr_otectmns for children, it does not reach
harassing phone calls to minors absent a showing of intent to entice or solicit the child for

illicit sexual purposes.

Thus, althou%h current statutes address some forms of cyberstalking, there are gaps in current
federal and state law. As outlined in the Recommendations below, States should review their
existing stal_km% and other statutes to determine whether they address cyberstalking and, if
not, expeditiously enact laws that prohibit cyberstalking.

Federal _Ie%lslatlon also is needed to fill the gaps in current law. While most cyberstalking
cases will fall within thejurisdiction of state and local authorities, there are instances - suich as
serious cyberharassment directed at a victim in another state or involving communications
intended to encourage third parties to engage in harassment or threats - where state law is
Inadequate or where state or local agencies do not have the expertise or the resources to
investigate and/or ﬁ_rosecute a sophisticated cyberstalking case. Therefore, federal law should
be amended to pronibit the transmission of any communication in interstate or foreign
commerce with intent to threaten or harass another person, where such communication places
another person in fear of death or bodily |n1ur¥ to themselves or another person. Because of
the increased vulnerability of children, the statute should provide for enhanced penalties
where the victim is a minor. Such targeted, technology-neutral legislation would fill emstmg
|gaps in current federal law, without displacing the primary law enforcement role of state an
ocal authorities and without infringing on First Amendment-protected speech,
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First Amendment and Other Legal Considerations

All 50 States, the District of Columbia, and the federal government have passed laws that
criminalize stalking to address the serious harms and dan%ers that result from stallkm?,
including the fear of violence and loss of Pr_lvacy and control suffered bY the victim. In
addition to the direct harms caused by stalking, Stalking is also frequently a precursor to
Bhysu:_al violence against the victim. By its nature, however, stalkm(R;_ is not a crime that can
e defined with a particularized, discrete set of acts. Frequently stalking consists of a course
of conduct that may involve a broad range of harassing, intimidating, and threatening
behavior directed at a victim. The conduct can be as varied as the stalker's imagination and
ability to take actions that harass, threaten, and force himself or herself into the life and
consciousness of the victim. As new technologies become available, stalkers adapt those
technolo&:es to new ways of stalking victims, as is the case with the Internet and

cyberstalking.

As a result of the breadth of conduct pptentlallﬁ involved in stalking, anti-stalkin? statutes
need to be relatively broad to be effective. At the same time, however, because of that
breadth and because stalking can involve expressive conduct and speech, ant|-sta|k|n([1 _
statutes must be carefully formulated and enforced so as not to impinge upon speech that is
Protected_ by the First Amendment. This is particularly true with regard to cyberstalking
aws, which frequently will involve speech over the Internet. The Intemet, moreover, has
been recognized as an important tool for protected sgeech activities. See, e.g., Reno v.
American Civil Liberties Union, 521 U.S. 844, 850-52, 870 F§1997); American Civil
Liberties Union v. Reno, 31 F.Supp.2d 473, 476,493 (E.D. Pa. 1999).

The fact that stalking behavior (including cybe.rst.a!km%) mar |mpl|cate.|mPortant_ issues of
free speech, however, does not eliminate the significant public interest in its criminal
requlation or suggest that any criminal regulation would be prohibited by the freedom of
sFeech ?uarantees of the First Amendment. The First Amendment does not prohibit any and
all requfation that may involve or have an |mﬁact on speech. Of particular relevance to
stalkm%, the Supreme Court has recognized that governments may criminalize true threats
without violating the First Amendment. See, e.g.. Watts v. United States, 394 U.S. 705
(1969) (per curiam). As discussed in the Introduction of this report, stalking (as well as
cyberstalkmg) generally involves conduct reasonably understood to constitute a threat of
violence, and such threats may be criminalized consistent with the First Amendment.

One of the recommendations in this report calls on states to review and update their statutes,
where necessary, to cover electronic communications within their stalking laws. Care must
be taken in drafting cYberstalkmg statutes to ensure that they are not so broad that they risk
chilling constitutionally Protected speech, such as political protest and other legitimate
conduct. A carefully drafted statute can provide broad protections against cyberstalking
without running afoul of the First Amendment,

Recommendations
General recommendations

» The law enforcement community, private industry, victims assistance providers, and
individuals must recognize that cyberstalk!n? IS a serious problem -- not only as a
potential precursor to offline threats and violence, but also as a serious invasion of an
Increasingly important aspect of people’s everyday lives. At the same time, it is
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important to note that many forms of annoying and menacing activity on the Internet do
not rise to the level of illegal activity and are properly addressed by individuals and
service providers without recourse to law enforcement channels.

» The lack of comforehensiv_e data on the nature and extent of cyberstalking makes it
difficult to develop effective response strategies. Future surveys and research studies on
stalking should, where %ossmle, include specific information on cyberstalking. Industry
organizations can and should Playarole not0n|¥ In increasing the amount of data on
the cyberstalking problem, but also ensuring that the data can be analyzed in a

meaningful way.

Legislative recommendations

» States should review their existing stalking and other statutes to determine whether they
address cyberstalking and, if not, promptly expand such laws to address cyberstalking.

» Although State and local law enforcement aqéenues should retain primary jurisdiction
over cy erstalkm% cases, federal law should be amended to address gaps iri existing law
where the conduct involves interstate or foreign communications. Such legislation
should prohibit the transmission of any communication in interstate or foreign
commerce with intent to threaten or harass another person where such communication
Blaces another in reasonable fear of death or bodily mg.ury. Enhanced penalties should

e available where the victim is a minor. Such Ie?|sla lon should be technology neutral
and should apply to all forms of communication technologies.

» Federal law also should be amended to make it easier to track down stalkers and other
criminals in cyberspace while maintaining safeguards for privacy. In particular, the
Cable Communications Policy Act should be amended to provide access to the same

th/pe of subscriber records, and under the same standards and privacy safeguards, as

those for electronic mail subscribers under 18 U.S.C. 2703 (while maintaining strict
limits on access to records that reveal customer viewing habits).

Recommendationsfor law enforcement and criminaljustice officials

» Law enforcement agencies and courts need to recoH_nize the serious nature of
cyberstalking, including the close links between offline and online stalking.

mLaw enforcement agencies need _trammgz on the nature and extent of the cyberstalking
Problem, including specific training on the legal tools available to address the problem,
he need for, and effectiveness of, prompt action by law enforcement agencies, the most
effective techniques to investigate and prosecute cyberstalking crimes, and the resources

available to cyberstalking victims.

» Law enforcement agencies with existing stalking or computer crime units should
consider expanding the mission of such units to Include cyberstalking, and law
enforcement agencies that do not presently have a stalking section should consider
expanding their capabilities to address this issue. At the least, law enforcement agencies
should understand the patterns underlﬁmg stalking in general and be prepared to
respond and intercede on behalf of cyberstalking victims. _ _

» Law enforcement agencies should use mechanisms for quickly and reliably sharing

mnn,i
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information about cyberstalking incicents with other law enforcement agencies, thereby
making it less likely that a cyberstalker can continue threatening behavior simply
because neither the jurisdiction of the sender nor thejurisdiction of the victim believes

that it can prosecute the offender.

o U.S. Attorneys' Offices, in consultation with other federal, state and local agencies,
should examine the available resources and networks of investigators and prosecutors
with the expertise to handle cyberstalking investigations. These include violent crime
specialists, computer crime investigators and prosecutors, computer forensic specialists,
and victim-witness coordinators, among others. The Law Enforcement Coordinating
Committees, which have been established in each U.S. Attorneys' Office and are
designed to foster coordination among law enforcement agencies, would be an
appropriate body for addressing these issues. o o

» Law enforcement agencies should work more closelr with victim groups t0_|denm¥
cyberstalking patterns and victims' experiences and to encourage cyberstalking victims
to report incidents to law enforcement authorities.

Recommendationsfor the Internet and electronic communications industry
The Internet and electronic communications industry should -

» Create an industry-supported website containin qurmatlon_aboutc%berstalkm and
what to do if confronted with this problem. Contact information for the major ISPs
should be included so that Internet users can easily report cyberstalking cases after
visiting this centralized resource. This recommendation could be |mPIemented by
expan mg? the "One Click Away" initiative or through a complementary but separate

initiative focused on cyberstalking.

» Develop additional means to _em{)pwer individuals to protect themselves against
cYber_stalkmg. Such means might include more accessible and effective filtering and
blocking options. While some major ISPs already allow such options, others do not.

» Develop training materials desnfmed specifically to assist law enforcement in the
investigation and prosecution of cyberstalking and related crimes. For example, a short
training video could be developed to increase awareness of the gyberstalkm% problem
and to provide law enforcement officers with essential information on how to work with
ISPs and others in the investigation of cyberstalking cases.

» Cooperate fully with law enforcement when investigating cyberstalking complaints. The
industry can do this, for examPIe, by immediately freezing and retaining data for law

enforcement use on any potential cyberstalking case.

» Establish best husiness practices to address illicit activity by terminating holders of
fraudulent accounts. _

J SPonsor an Internet Security and Law Enforcement Council of ISPs and other members
of the Internet community fo develop and promote industry best business practices

relating to security and law enforcement issues &mcludm_g cyberstalking), develop and

distribute training materials for law enforcement on the investigation and prosecution of

Internet crime, and promote more effective communication and cooperation between
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industry and law enforcement in combating online criminal activity.

» Establish and enforce clear policies that prohibit cyberstalking and related behaviors,
including the termination of accounts for persons who violate such policies. While it
appears that most of the Iar%er ISPs have such policies, some smaller ISPs do not.
Representatives from the Internet industry should consider establishing an
industry-wide code of conduct that encourages all ISPs to adopt such procedures.

° Establish clear and understandable procedures for individuals - both customers and
non-customers - to register complaints about individuals using the company's service to
engage in cyberstalking. Such procedures should be easily accessible to individuals.

» Develop and widely disseminate educational materials to customers and others on how
to protect themselves online.

Recommendationsfor victim service providers and advocates

Victim service providers and advocates should —

» Provide direct services and referrals to available resources that are specifically designed
to assist victims of cyberstalking, or stalking in general where cyberstalkm? services are
not available, and work to ensure that ck/berstalkmg services are expanded to meet the

needs of victims and enhance their safety;

» Train domestic violence and other victim service providers and advocates on Internet
technology, the tactics used by cyberstalkers, and now to respond to the specific needs

of cyberstalking victims;

» Name the behavior as cyberstalking and validate that a crime is occurring when working
with individual victims,

+ Serve as_cataI%st.s in community efforts to form partnerships among law enforcement,
prosecution, the 1u_d|C|ar¥, the medical community and other community allies to
address the specific safety needs of cyberstalking victims and hold offenders

accountable for their actions;

» Raise public awareness about the devastating impact on cyberstalking victims of the
tactics used by cyberstalkers and the steps that can be taken to prevent and combat this

crime: and

» Inform public policy decision making.

Appendix I:
Cyberstalking Resources Online

in \(11 12/19/2002 4:02 PM
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CyberAngels: Non-profit grouE_devoted to assisting victims of online harassment
and threats, including cyberstalking. www.cvberangels.org.

GetNetWise: Online resource for families and caregivers to help kids use the
Internet in a safe and educational manner. Includes a guide to online safety, a
directory of online safety tools, and directions for reporting online trouble.
Www.getnetwise.org.

International Association of Computer Investigative Specialists: IACIS is an
international volunteer non-profit corporation composed of law enforcement
professionals dedicated to education in the field of forensic computer science. IACIS
offers professional training to law enforcement agencies in a wide ran%e of computer
crime Investigative techniques, provides an opportunity to network with other law
enforcement officers trained in

computer forensics, and promotes research and development of specialized hardware
and software to assist computer forensic professionals, www.iacis.com.

National Center for Victims of Crime: The National Center for Victims of Crime
(formerly known as the National Victim Center) provides referrals and advocacy
services to victims throu%h its toll-free national hotline. Through the hotline, victims
are referred to the nearest, apPropn_ate services in their community, including crisis
intervention, assistance with the criminal justice process, and counseling and support
8roups._The National Center publishes bulletins on a number of topics, including
omestic violence, sexual assault, and stalking, www.ncvc.org.

National Cybercrime Training Partnership: This interagency, federal/state/local
partner_sh|% led by the Department of Justice with extensive support from the Office
of Justice Programs and the National White Collar Crime Center, is developing and
dehve_rm?_ training to federal, state and local [aw enforcement a%enmes onthe
mvestha lon and prosecution of computer crime. Information about the partnership
can be found through the NWCCC website: www.cybercrime.org.

Privacy Rights Clearinghouse: Nonprofit consumer information and advocacy

program that offers consumers a unigue opﬁortumt to learn how to protect their

personal privacy. PRC's services include a hotline for consumers to reﬂort privacy

abuses and request information on ways to protect their nvacy, fact sheets on

ana(:}/. issues, including one entitled " Are You Being Stalked9 Tips For Your
rotection." www.privacvrights.org.

Search Group, Inc.: SEARCH, the National Consortium for Justice Information and
Statistics, provides assistance to state and local criminal justice agencies on a wide
variety of information technology issues. SEARCH, through its National Technical
Assistance and Training Program, provides comprehensive, hands-on training on
computer crime investigations at its headquarters in Sacramento, CA, and at regional
training sites around the country, www.search.org.

Women Halting Online Abuse (WHOA): Founded by women to educate the
Internet community about online harassment, WHOA empowers victims of online
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harassment and develops voluntary policies that systems administrators can adopt to
create an environment free of online harassment. WHOA educates the online
community by developing website resources, including the creation of a safe-site and
unsafe-site list to enable users to make informed decisions, and providing
information about how users can protect themselves against harassment.,

whoa.femail.com.

Appendix II:
How You Can Protect Against Cyberstalking -
And What To Do If You Are A Victim

Prevention Tips

* Do not share personal information in public spaces anywhere onling, nor give it to
strangers, including in e-mail or chat rooms. Do not use your real name or nickname
8 tyour screen name or user DD. Pick a name that is g}_en er- and age-neutral. And do
nof post personal information as part of any user profiles.

* Be extremely cautious about meeting online acquaintances in person. I you choose
to meet, do so'in a public place and take along a friend.

* Make sure that your ISP and Intemnet Relay Chat (IRC) network have an acceptable
use p0|!C¥ that prohibits cyberstalking. And’if your network fails to respond to your
complaints, consider switching to a provider that is more responsive to user

complaints.

* |f asituation online becomes hostile, log off or surf elsewhere. I a situation places
you in fear, contact a local law enforcement agency.

What To Do If You Are Being Cyberstalked

*|f ¥]Qu are receiving unwanted contact, make clear to that person that you would
like him or her not to contact you again.

* Save all communications for evidence. Do not edit or alter them in any way. Also,
keep a record of your contacts with Internet system administrators or law

enforcement officials,
* You may want to consider blocking or filtering messages from the harasser. Many

[e-mail programs such as Eudora and Microsoft Outlook have a filter feature, and

software can be easily obtained that will automatically delete e-mails from a
Bartlcular e-mail address or that contain offensive words. Chat room contact can be
locked as well. Although formats differ, a common chat room command to block
someone would be to type: /ignore <person's screen name> (without the brackets).
However, in some circimstances (such as threats of violence), it may be more

appropriate to save the information and contact law enforcement authorities.

* |f harassment continues after you have asked the person to stop, contact the
harasser's Internet Service Provider (ISP). Most ISP's have clear policies prohibiting
the use of their services to abuse another person. Often, an ISP can try to stop the
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conduct by direct contact with the stalker or by closing their account. If you receive

abusive e-mails, identify the domain (after the  sign) and contact that ISP. Most

ISP's have an e-mail address such as abuse@gdomaln name) or postmaster@(domain
name) that can be used for complaints. If the ISP has a website, visit it for

information on how to file a complaint.

* Contact your local police department and inform them of the situation in as much
detail as possible. In appropriate cases, they may refer the matter to state or federal
authorities. I you are afraid of taking action, there are resources available to help

you, Contact either; ,
-The National Domestice Violence Hotline, 800-799-SAFE (phone); 800-787-3224

7DD

gA Ioc)al women's shelter for advice and support.

1. Statutes that require a showing of a "credible threat" may be problematic in the prosecution
of stalking. Stalkers often do not threaten their victims overtly or in person; rather, they
engiage in"conduct that, when taken in context, would cause a reasonable person to fear
violence. In the context of cyberstalking, a credible threat requirement would be even more
problematic because the stalker, sometimes unbeknowst to the victim ma¥ be located a great
distance away and, therefore, the threat might not be considered credible. The better approach,
codified in the federal interstate stalking statute, 18 U.S.C. 2261 A, is to prohibit conduct that

places a person in reasonable fear of death or bodily injury.

2, ComParisons based on data currently available. The data for cyberstalking, as noted in the
text of this report, is largely anecdotal and informal.

3, "Stalkin% in America; Findin?s from the National Violence Against Women Survey," U.S.
Department of Justice, Office of Justice Programs, and De_Partment of Health and Human
Services, Center for Disease Control and Prevention, April 1998 (available at

www.usdoi.gov/oipl.

4. The CyberAn(%elsl a not-for-profit organization that assists victims of cybercrimes,
including cybers a|k|n?, using statistics from_unspecified sources, estimates there are
approximately 63,000 Internet stalkers and 474,000 victims worldwide. For additional
information about this estimate, see the CyberAngles website at www.cyberangels.org.

6. Fisher, B. S., F. T. Cullen, J. Belknap, and M. G. Turner, "Being Pursued: Stalking
Victimization in a National StudY of College Women." (From a forthcoming report on sexual
violence against college women funded by the US Department of Justice, National Institute of

Justice).

6. The information gathered on the issue of cyberstalking is largely anecdotal. It was gathered
throu?h informal surveys of state Attorneys General, U.S. Attorneys' Offices, and, to a lesser
extent, local prosecutors' offices. Victim accounts were given voluntarily through outreach
conducted by the Violence Against Women Office of the U.S. Departmént of Justice. In
addition, the American Prosecutors Research Institute of the National District Attorneys'
Association comEJIed areport with background information on cyberstalking, which provided
valuable information on current law enforcement efforts,

1. These states are Alabama, Alaska, Arizona, California, Connecticut, Delaware, Hawaii,
lllinois, Indiana, Maine, Massachusetts, Michigan, New Hampshire, New York, Oklahoma,
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and Wyoming. Arkansas and Maryland have enacted statutes that cover harassment via
electronic communications outside their stalking statutes.

8. Copies of "Stalking and Domestic Violence: The Third Annual Report to Congress Under
the Violence Against Women Act" can be obtained by contacting the National Criminal
Justice Reference Service, Box 6000, Rockville, MD20849-6000—800) 851-3420.

9. Other resources available to individuals wishing to protect themselves against cyberstalking
are listed in Appendix |, infra.

10. The definition of the term "telecommunications device" in that section excludes
"Interactive computer services." The intent of the exclusion is to insulate the service provider
from liability, but not to insulate an individual user from liability for his or her criminal
behavior. Accordingly, the De{)artmentofJusnce has taken the ﬁosmon and successfully
argued that a modem ‘was a telecommunications device within the meaning of the statute.
Therefore, an individual who usedamodem to connect to the Internet and harass an individual
is likely to fall within the terms of the statute. See American Civil Liberties Union v, Reno,
929 F.Supp. 824, 829 n.5 (E.D. Penn. 1996), affd, 521 U.S. 844 ( 1997% Apollomedia
orgoraﬂonv Reno, 19FSupp 20 1081 ( D Cal. 1998), affd, — U.S. —, 119 S.Ct. 1450

Apr. 19, 1999).

Returnto ... CCIPS home page Il Justice Department home page

Updated, page October 18,1999
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As stalkers go online, new state laws try to
catch up

One of the first trials for ‘cyberstalking' in the US opens in lllinois this week.
By Terry Costlow | Special to The Christian Science Monitor
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CYBERSTALKING AND ELECTRONIC
HARASSMENT

Introduction

Wiiat kinds of harassment can happen online?

What should you do if you are getting harassed or cvberstalked?

How can you minimize the risk of being electronically harassed or cyberstalked?

Introduction

Cyberspace is not naturaIIY a "warm" environment. It is an emotionless electronic
communication system. All the warmth and emotion that is created online has to be created
by human beings working hard sitting at their keyboards. The other person you are chatting
with appears online as an electronic connection number with a nickname. You can't hear
them or see their face when they speak to you. In such a soulless environment it is easy to
forget that at the other end of the terminal'is another human being with all the same range of

powerful emotions as you have.

Sometimes things go wrong in cyberspace, usually in Splaces where people meet and chat
with strangers, like chat rooms or discussion groups. Someone may start harassing or
stalking you for a number of reasons. Sometimes people get into arguments that become
vicious. They make enemies who don't forget what v/as said and who come back again next
da.}/ to get revenge. Other times theY meet a friend online in a chat room who falls In love
with them and becomes obsessional, pestering them with messages and emails, and
becoming furious when their attentions are not appreciated. Or you may simply meet a bully
type online, who likes to push people around and send abusive messages and who enjoys

terrorizing you.

Cyberspace is a place of lowered inhibitions. It encourages people to say things they might
not have said if they were face to face with you. This is partly because people are anonymous
online (you don't know who is talkm%to you) and also because people talking to one another
online are far away from each other physically. Anonymity and physical distance mean that
People online are protected from the immediate consequences of their actions. A person can
ype words to you that if they said them face to face might provoke you to slap their face!

Face to face, people are careful how they talk to strangers because they don't know what
offends them. So usually when two strangers megt there is a period of "feelm% out", where
both parties are very respectful and cautious, as they establish how they each Tike to be
spoken to. In onling chat this element is often missing. Online people are often very direct
with strangers re(l;ardless, because after all, "so what 1f | make a mistake and offend the other

person? What is that person going to do?"
Women looking for friendship or even romance with men online will often find themselves
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en_ga%ed in conversations that rapidly become very directly (and often crudely) sexually
oriented, at a pace much faster then would ever happen in‘real life. You might find yourself
asking "How can he SAY that to me when he has only just met me?" The answer to your

question is that this is online chat.

The wise approach to avoid offending ,oeople and makin% enemies fast is to treat ever?;one

ONLINE exactly the same as you would OFFLINE. Try to treat them as if you were chatting

face to face with them. Because in fact there ARE consequences of being rude and offending

ﬁeople online. But bear in mind that you may do nothing wrong and stillget targeted for
arassment or stalking online,

Harassment is a repetitive form of abuse, deliberately aimed at you, with the ﬁurpose of
causing you distress. Under U.S. law "stalking" means that you are being both followed
around, and threatened with physical harm.

What kinds of harassment can happen online?

When it starts you mayjust ignore it and hope it goes away. But what if i; doesn't? What if
Kou have become the farget of a malicious and obsessive abuser? What kind of things might

appen to you online?

*You may get sent abusive communications via chat or email, or you may get sent obscene

or disgusting pictures. _

*You may get threatened with death or bodily harm. _
*You may get followed around like alovesick puppy and pestered over a prolonged period of
time by someone who tells you they are in love with'you. _

*You may experience a series oi electronic attacks on your internet connection,

disconnecting you over and over again.
*You may get sent electronic viruses to trk/ to cause Problems on your computer.
*You mar see nasty, cruel or defamatory things written about you on someone's web site or

in a post they make to a discussion group.
What should you do if you are getting harassed or cyberstalked?

If ignoring the harasser isn't working, consider the following good advice:
- Contact SafetvEd International and ask us for help.

SafetyEd has expert staff who can adwse_?/ou about electronic harassment at all levels. When
they receive your request for help they will email you a questionnaire to assist them in
advising you how to proceed. They will be able to offer you advice about identifying the
harasser, protecting your privacy online, reporting abuse to internet service providers, and
legal information on stalking and harassment.

*Don't delete the communications (emails, chat logs, posts etc). SafetyEd may need more
information about them to identify who is doing this to you.
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Try nottopanic. . , . .
If you feel'in any immediate physical danger of bodily harm, call your local police.

How can you minimize the risk of being electronically harassed or
cyberstalked?

*Avoid %ettmgnmto huge arguments online in chat or discussion areas with other users. It's
really not worth it. Remember, you do NOT have to respond to public messages or \onvate
ones that are sexually suggestive, obscene, aggressive, threatening, or make you fee
uncomfortable in any way. If you respond by Iamm?" (being really rude) you may starta
"flame war"_lvvhlch means major harassment that could involve others and could alSo spread
to your email,

] R)e/member that all other internet users are strangers. You do not know who you are chatting
with. So be careful and Bollte. Treat others online as you would wish to be treated.

*Be extremely careful about how you share personal information about yourself online.
»Choose your chatt.” g nickname carefully so as not to offend others. =

»Learn your technology. Most targets of electronic harassment are unskilled internet users or
beginners. The more you leam about how to use this technology the better able you will be to

avoid online harassment problems,

One last thing: try to remember that electronic harassers and cyberstalkers are a minority. Try
not to let them spoil your online fun!

© Copyright 2000 Colin Gabriel Hatcher
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
08 LEGISLATIVE SESSION Bill Version: HB 12
0 Publish Date:
Revision Date/Time (Note if correction): Dept. Affected;  ~ Law
Title "An Act relating to haraSsment.™ BR Criminal Division
, Com|»onent Al
Sponsor Representative Meyer
Requester  House Judiciary Component No.
Expenditures/Revenues = ] (Thousands Of DOllarS)
NoFe: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY2004 FY206 FY206 FY200 FY208 FY209
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 00 00 00 00 00 00

CAPITAL EXPENDITURES |

CHANGE INREVENUES () ! |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF ,
1006 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type-Do not abbreviate
opeay yIOTOTAL ) 00 00 00 00 00 00

Estimate,ofanycur,rentyear?FYZOOS?J,co,st:, - 00
Check this box (X) if funding tor this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYS'S (Attach a separate paqge if necessary)

HB 12 adds "electronic communication” as a means of harassment under AS 11.61.120(a). Harassment is
a Class B misdemeanor.

While this Hl would create a new crime, the D? artment of La dOTS ncft believe there will be many new
cases, and does not anticipate a fiscal impact from passage of this legislation.

Prepared by: Joan M. Kasson Phone 4655310
Division Attorney General's Office Date/Time 850 AM
Approved by:  Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 2/5/2003
Agency Department of Law
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FISCAL NOTE

STATE OF ALASKA Ciscal Note Number:

2003 LEGISLATIVE SESSION Bill Version: HB 12
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected: Public Safety

Title An act relating to harassment. ‘BR AST Detachment
Component  AST Detachment

Sponsor Representative Meyer
Requester  House Judiciary Component No. 235

Expenditures/Revenues , (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY204 FY206 FY206 FY2007 FY208 FY2009
Personal Services

Travel

Contractual

Supplies

Equipment

Land & tructures

Grants. Claims

! 'Sce”an'er%uTSAL OPERATING 00 00 00 00 00 00

ICAPITAL EXPENDITURES | |

CHANGE IN REVENUES ( ) !

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF _

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate

SRl T P et 0 0 00 00 00 00
Estimate of any current year (FY2003) cost: - 00
Mark this box (X) If funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYS|S (Attach a separate page if necessary)

No fiscal impact.

Prepared by:  Lieutenant Matthew Leveque Phone 907 2690390
Division Alaska State Troopers Date/Time 2/4034:08 PM
Approved hy:  William Tandeske, Commissioner Date 252008

Agency Department of Public Safety
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FISCALNOTE

STATE OF ALASKA Fiscal Note Number:

2003 LEGISLATIVE SESSION Bill Version: HB 12
() Publish Date:

Revision Date/Time (Note if correction): .Deﬂt- Affected: Administration
Title An Act relating to harrassmeni. BR Le%al and Adyocacy Service

, Component  Public Defender Agency
Sponsor Representative Meyer
Requester  (H) Judiciary Component No. 1631
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted helow.

OPERATING EXPENDITURES JFram FY2% , FY206 FY2007 FY2008 ,FY 2009
Personal Services ?

Travel

Contractual

Supplies

Equipment

Lana & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING * * * * *

CAPITAL EXPENDITURES

CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)

Federal Receipts
gF Match . . W ) .

F
GF/PrO(lram Receipts
Otherc(;SF/é\(/:li%r/]Ti'il l;le%lghnot ahbreviate)

p VP[ OTAL . X % « x x

Estimate of any current year (FY2003) cost: - 00
Mark this box (X) It funding for this bill is included in the Governor's FY 2004 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYS|S (Attach a separate paqe if necessary) ) ) )
This proposed legislation broadens the crime of harrassment to include anonymous or obscene email or email that threatens

physical Injury. While the Agency doesn't handle a significant number of harrassment cases under the current statute, this proposed
broadening of the crime to include any anonymous or obscene email sent with the intent to annoy will likely have a fiscal impact on
the Public Defender Agency because it will result in more cases handled by the Agency. Itis not possible to predict with any m
certainty, however, the number of new cases this hill will generate, therefore, ar, indeterminate fiscal note is submitted.

Prepared hy:  Linda K. Wilson, Deputy Director Phone (907)-334-4416
Division Public Defender Agency Date/Time 935 AM
Approved by:  Sharon Barton, Acting Commissioner Date 2/3/2008
Agency Department of Administration
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HOUSE COMMITTEE REPOPA

(7)
Date Referred to Committee: January 21,2003

Date of Committee Action. 1C1'

FURTHER REFERRALS: Judiciary

The LABOR AND COMMERCE Committee considered: HB 13
SUCCESSOR LIABILITY FOR PRODUCT LIABILITY

HOUSE BILL NO. 13

"An Act declaring legislative Intent to reject the continuity of enterprise exception to the doctrine of successor liability adopted in Savage Arms, Inc. v.
Western Auto Supply, 18 P-3d 49 (Alaska 2001), as it relates to products liability; providing that a successor corporation or other business entity that
acquires assets of a predecessor corporation or other business entity is subject to liability for harm to persons or property caused by a defective product
sold or otherwise distributed commercially by the predecessor only if the acquisition is accompanied by an agreement for the successor to assume the
liability, results from a fraudulent conveyance to escape liability for the debts or liabilities of the predecessor, constitutes a consolidation or merger with
the predecessor, or results in the successor's becoming a continuation of the predecessor; defining 'business entity' that acquires assets to include a sole
proprietorship; and applying I:>r Act to the sale, lease, exchange, or other disposition of assets by a corporation, a limited liability company, a partnership,
a limited liability partnership, a limited partncrsliip, a sole proprietorsiiip, or other business entity that occurs on or after the effective date of this Act.”
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ALASKA STATE LEGISLATURE
House of Representatives

COVMITTEE ASSIGNVENTS INTERIM:
716 WEST 4TH AVENUE. SUITE 300
RULES COMMITTEE. CHAIRMAN ANCHORAGE. AK 99501
LABOR & COMMERCE COMMITTEE. MEMBER PHONE: (907) 269-0117
LEGISLATIVE COUNCIL. MEMBER FAX: (907)269-0119
SPECIAL COMMITTEE ON OIL S GAS. MEMBER
LEGISLATIVE ETHICS COMMITTEE. MEMBER SESSION:
ALASKA STATE CAPITOL
wobcito: MIpV/www.akropublicans.ofg/rokoborg/ JUNEAU. AK 99801-1182
PHONE: (907) 465-4968

FAX; (907) 465-2040

Representative Norman Rokeberg

e-mail: Representative_Norman_Rokeberg@ legis.state.ak.us

MEMORANDUM

T0: Representative Lesil McGuire, Chair
House Judiciary Committee

FROM: Representative Norman Rokeberg

DATE; April 2, 2003
RE: Request to hear HB 13

| respectfully request that HB 13, Successor Liability for Product Liability, be scheduled for a
hearing. | have attached the following for your information;

HB 13

Sponsor Statement

Savage Anns, Inc. v. Westem Auto Supply Co.
Alaska Bar Rag article

Restatement 3rd of Torts
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ALASKA STATE LEGISLATURE
House of Representatives
WHEAQG\'\/E\“S ;T;EI'\RIIEN;T 4TH AVENUE. SUITE 300

RULES COMMITTEE. CHAIRMAN ANCHORAGE. AK 99501
LABOR 4 COMMERCE COMMITTEE. MEMBER PHONE: (907) 269-0117
LEGISLATIVE COUNCIL. MEMBER FAX: (907) 269 0119
SPECIAL COMMITTEE ON OIL 4 GAS. MEMBER
LEGISLATIVE ETHICS COMMITTEE. MEMBER SESSION:

ALASKA STATE CAPITOL

wesbstlo: htlp:/Awwakfopubl:canG.org/rokGoory/ JUNEAU. AK 99801-1182
PHONE: (907) 465-1968

Representative Norman Rokeberg

e-mail: Representalive_NormarLRokeberg@ legis.state.ak.us

SPONSOR STATEMENT FOR HB 13
BY: Representative Norman Rokeberg

|t is vitally important to Alaska commerce and business that a corporation, partnership or other entity
that purchases assets from another company or business not be held legally responsible for the liabilities
of the selling business, unless expressly agreed to by the purchasing company. However, the Alaska
SuPreme Court, in an interim ruling last year in Savage Arms, Inc v. Western Auto Supply Co., 18 P.3d 49
(Alaska 2001), held otherwise under tire doctrine of successor liability as it relates to products liability,
and remanded the case to trial consistent with its opinion.

Generally, when one compar]P( sells all its assets to another, the acquiring corporation or company is not
liable for the debts and liabilities of the sell_lr]? company. Contrary to this rule, the Alaska Supreme
Court adopted two theories of successor liability in cases of products ||ab|||tY, "mere continuation" and
"contmun?/ of enterprise." These theories are exceptions to the general rule, and allow a purchasm%
company 1o be held responsible for the Product liabilities of the sellln?_ company, including those tha
may have been unknown at the time of the sale. While the "mere continuation™ theory is a commonly
re,co&;mzed exception, the Supreme Court acknowledged that "continuity of enterprise” has been
rejected by the American Law Institute: Restatement (Third) of Torts, and a vast majority of courts that have

decided the issue.

The Supreme Court stated it was deciding the issue of successor liability because "...neither this court
nor the Alaska state legislature has resolved the successor liability questions |ore_sented in this case..."
We seek to resEond to the invitation of the Supreme Court by filling the legislative void and declaring

the law of Alaska on this subject.

HB 13 specifically addresses successor liability as it relates to products liability. The bill exPressly rejects
the continuity of enterprise exception adopted by the Supreme Court and adopts the generally
recognized exceptions to the doctrine of successor liability as listed in the Restatement of Torts. Those
fourexceptions are: (1) the successor expressly assumed the liability; (2) the transfer was a fraudulent
conveyance; (3) the transfer constituted a consolidation or merger, or (4) the transfer was a mere

continuation of the predecessor.

This legislation will prevent inequities that will otherwise occur to the purchaser of assets who would be
exposed to liabilities they did not anticipate and to sellers of assets who may receive less than fair market
value if the purchaser must discount the purchase price to factor in unknown and unwanted liabilities.
Please join me in endorsing and passing HB 13

ED 1:2/25/03
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18 Alaska

statute ol limitations lias run, it is alluwalile
if it “relates buck” to the dale of a timely
original pleading.3l
Civil Rule 11(g) sets out the circumstances
under which an amended pleading will relute
hack to the original pleading:
Whenever the claim or defense asserted in
the amended pleading arose out of the
conduct, transaction or occurrence set
forth or attempted to be set forth in the
original pleading, the uinendment relates
back to the dale of the original pleading.
An amendment changing the party against
whom a claim is asserted relates hack if
the foregoing provision is satisfied and,
within the period provided by law for com-
mencing the action against the party to he
brought in by amendment, that party (1)
has received such notice of the institution
of the uction that the party will not be
prejudiced in maintaining a defense on the
merits, and (2) knew or should have known
that, but for a mistake concerning.the
identity of the proper party, the action
would have been brought against the par-
ty.d
According to this standard, Hebert's sec-
ond amended complaint will relate back to
her timely November 1031 complaint against
Honest Bingo if (1) the claim asserted
against FDA arises out of the same transac-
tion or occurrence set forth in the initiul
complaint; (2) FDA received sufficient notice
such that it would not be prejudiced in main-
taining its defense on the merits; (3) FDA
knew or should have km vn that it would
have been included us a p rty in the originul
complaint but for a mis ake concerning its
identity; and (-I) FDA -uceived notice and

24. See Siemion v. Riimfdt. 25 p.2d 896. 898-99
(Alusku 1992).

25. Alaska R. Civ. P. 15(c)

26. S generally west it Uucliuiutn, est p.2d
1065, 1068-71 (Alaska 1999). Several federal
courts have held dial amendments in which a
ploimiff replaces a "John Poe" defendant with a
named defendant are considered amendments (o
add new parlies and wdi relate back only when
die conditions of Rule 15(c) arc satisfied. SeCGA
Wright 81 Millet, sopru § 1498. at 105-06: see
niw Craig V. ¢ruted SIUm. 213 F.2d 854 (oni
Cir. 1969).

18 PACIFIC REPORTER, 3d SERIES

knew or should have known that, hut for a
mistake concerning its identity, it would have
been included as a party within "the |ieriod
provided by law for commencing the action
against” it.16

Given the fact-intensive nature nt the Rule
16(c) “relation back" test, FDA can prevail

on its Rule 12(c) motion only if the undisput-

ed facts on the face of the pleadings clearly

show tiiat Ilchert's second amended com-

plaint cannot possibly relate back to Iter ear-
lier timely complaint against Honest Bingo.

But the relation back issue presents the fol-

lowing disputed fact questions, which prevent
resolution on a motion for judgment on the
pleadings; whether FDA received sufficient

notice of Hebert's lawsuit within the limita-

tions period and whether FDA knew or
should have known that, but for a mistake
concerning identity, it would have been in-
cluded as a party within the applicable i>eri-
od.n

It is not dear from the pleadings whether
FDA did or did not receive sufficient notice
of Hebert's claim within the limitations peri-
od. Hebert's complaint asserted that the
nature of the named business entities was
unknown. It also included the permittee of
the hingo game os a John Doe defendant.
Hebert's amended complaint states that FDA
"is one of the three permitees jointly operat-
ing Honest Bingo" und that FDA “was in fact
receiving the benefits of the o[x:ration of the
hingo game at the time and place in ques-
tion." This statement alleges the existence
of a close business relationship between Hon-
est Bingo and FDA, or possibly a joint ven-
ture or partnership.3 While admitting that

27. The parlies do nol dispute that (lie first [€-
quireinent—dial die claim against IDA arise oul
of ihe same basic claim m die complain! against
llonc-sl Dingo— is satisfied

28. llebcn may have available lo her a second
avenue for relief. If she can Jemonslrale that
lluucsl Dingo was a partnership or a joini ven-
luic of which Munroc Foundation and FDA were
partners or joint venturers, il ina> nol be neces-
suiy for die second amended complaint to relate
hack to the original complaini since service of
die ilntcly original complaint on Honest Uinguor
the Monroe Foundation may he luund sufficient
lo consmnle service on FDA. Alaska R Civ.
I'. 4(d)(5): Coleman v. Lufgren. 59J I112d 632. 634
(Alaska 1979),

SAVAGE ARMS, INC. v. WESTERN AUTO SUPPLY

Aluskn  4<)

Clieu 18 PJd 49 (Alaska 2000)

it is a permittee for bingo games, FDA de-
nied the allegations of jointly operating Hon-
est Bingo und of receipt cf benefits of the
operation.  Viewing the facts In-the light
most fuvortible to Hebert, us we must for the
purposes of the motion, it is clear that the
existence of some type of close business rela-
tionship is alleged.

A fact question also exists as to whether
FDA knew or should have known that but for
a mistake in identity, it would have been
named as a party within the applicable limi-
tations period. As an organization under
whose permit the Honest Bingo game was
run, FDA may have had notice of the com-
plaint filed against Honest Bingo and the
Monroe Foundation and consequently may or
should have known that it was one of the
“John Does" referred to in the initial com-
plaint against Honest Bingo. Similarly,
without further evidence, we are unable to
determine whether FDA either knew or
should have known that it was intended as a
party in the suit prior to March 27, 1036. the
one hundred twentieth day ufter filing of the
original complaint.3

Tlte pleadings on their face cannot reveal
whether Hebert's second amended complaint
relates hack to the initial timely complaint
filed against Honest Bingo. And determin-
ing whether FDA meets the standard for
relation back involves a triable issue of fact.
We therefore cannot uffirm the granting of
FDA’s Rule 12(g) motion.®

1131 "The court either may consider a
motion for judgment on the pleadings at a
preliminary hearing us provided by Rule
12(d) or may postpone its determination until
trial."3 We conclude that where appropri-
ate and when a motion for judgment on the
pleadings is brought on the basis of the
affirmative defense of statute of limitations,

29. See Alaska K. Civ. P 4(j) following 120 days
after filing for service of process). The rccoid

shows dial by October 31, 1996, FDA had re-

fused lo pailicipale in selllenicnl negotiations,
hut ihe n.cord is siletu as lo how long before dial
time FDA was aware of Hebert's claims.

30. A Civil Rule 12(c) motion can he converted
into a Rule 56 motion for summary judgment
when the trial judge considers nrateiials outside
the pleadings.
ever, here ihe superior court explicitly staled that

Alaska R Civ. P. 12(c). How-

the interests of justice are best served if Hie
trial court considers the motion at a prelimi-
nary hearing instead of wailing until trial.

V. CONCLUSION

Because fact questions exist as to whether
Hebert’s second amended cumpluint bringing
FDA into the luwsuit related back to her
initial complaint against Honest Bingo, FDA
was not enlillerl to judgment on the plead-
ings under Rule 12(c). We therefore RE-
VERSE the decision of tlte superior court
and REMAND for proceedings consistent

with this opinion.

SAVAGE ARMS, INC., Petitioner,
v

WESTERN ANTO SUPPLY
CO., Respondent.

Nos. 8612, 8721, 86U.
Supreme Court of Alaska.

March 2, 2001.
Rehearing Denied April 4, 2001.

Father brought products liability action
against manufacturer and distributor of al-
legedly defective rifle, seeking recovery for
injuries sustained by his minor son when rifle
misfired. Distributor filed third-party com-
plaint seeking indemnification from manufac-
turer's successor. The Stqtcrior Court. Third
Judicial District, Kenai, Jonalhun 1L Link, J.,
concluded that luw of Alusku governed suc-

il did not consider matters outside the pleadings,
liven Il this court were lo cunsider die additional
materials contained in the record, il is slill un-
clear whether FDA had ounce of lleheri's law-
suit and knew or should have known dial Il
would have been initially included as a defendant
if lichen had been aware of iix identity.

31. 5A Wright__ii Millei § 1367, at 517. See Ped'
ersen V. Zielsii. s22 1vad 903, 907 it 4 (Alaska
1991).



