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HOUSE BILL NO. 209
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY REPRESENTATIVES CHENAULT, Kohring

Introduced: 3/24/03
Referred: Community nud Regional Affairs, Finance

ABILL
FOR AN ACT ENTITLED
"An Act relating to municipal property tax adjustments for property affected by a

disaster."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.45.230(a) is amended to read:
(a) The municipality may by ordinance provide for assessment or

reassessment and reduction of taxes for property destroyed, damaged, or otherwise
reduced in value as a result of a [NATURAL] disaster.

* Sec. 2. AS 29.45.230(d) is amended to read:
(d) In [ENACTING] an ordinance [OR RESOLUTION] authorized by this

sectionj the municipality .shall' establish criteria tor the reduction of taxes on
property damaged, destroyed, or otherwise reduced in value as a result of
disaster, and may, consistent with this section, prescribe procedures, restrictions, and
conditions for [OF] assessing or reassessing property and of remitting, refunding, or
forgiving taxes.

HB0209a -1- HB 209
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Stat$ of Alaska

Representative . .
) Official Business
Mike Chenault

Session:

Interim: mm | Capitol Building, Room 432

145 Muin St. Loop, Second Floor / Juneau, Alaska 99801-1182

Kenai, Alaska 99611 (907) 465-3779

(907) 283-7223 Toll Free: (800) 469-3779

: - . Fax: (907) 465-2833
Fax: (907) 283-3075 House of Representatives (907)

SPONSOR STATEMENT
HB 209

HB 209 will allow municipalities to provide for a tax reduction for property
destroyed, damaged or otherwise reduced in value as a result of a disaster. A municipality
can adopt by ordinance criteria for assessment or reassessment of property values.

_ This legislation broadens the municipalities’ authority to define “disaster” to
include for example, a fire or flood that occurs within a home. It reloeals Section
29.45.230: (e) In this section “disaster" means a meyor disaster declared by the President
of the United Stales under federal law or a disaster declared by the governor under AS

26.23.010-26.23.110.

Arizona, California, ldaho, Mississippi, Pennsylvania, and South Dakota are
states that currently provide pro-ration of taxes for casualty loss. Many other states are
currently considering similar legislation.

Representafive_Mike_Chenault@ legis.state.iik.us


mailto:Representafive_Mike_Chenault@legis.state.iik.us




Alaska State Legislature
House of Representatives

Interim Address:

716 W, 4th Ave.
Anchorage, AK 99501-2133
1-907-269-0265
1-907-269-0264 (fax)

Session address:

Alaska State Capitol, Room 432
Juneau, AK 99801-1182
1-800-465-4939 (toll free)

1-907-465-2418 (fax)

Representative Tom Anderson
District 19

MEMORANDUM

Date: April 1,2003

To:  Representative Cail Morgan, Chairman _
House Community & Regional Affairs Committee

From: Representative Tom Anderson T V -
Re:  House Bill 216

I respectfully request that you schedule HB 216 fora hearing before the House
Community & Regional Affairs Committee.

Enclosed are:

1 HB216

2. Sponsor Statement
3. Sectional Summary
4. Excerpts of legal opinion from Avrum Gross
Letters of support and additional backup material will be provided as they are received.

Thank you for your consideration of this request.

Chair, Labor & Commerce Committee « Vice-Chair, Judiciary Committee « Community & Regional Affairs
Committee Member ¢ Joint Administrative Regulation Review Committee Member



Alaska State Legislature

House Committee ot Community and Regional Affairs

Respresenta_tive Carl Morgan, Chair
tate Capitol Bundmggg oom 408
Juneau, AK 99801

907-465-3882

AGENDA
State Capitol 124
9:00 am - 10:00 am

» Call to Order o
Today's date is April 15th, 2003
The time is 9:00 am
Roll Call

* On today's agenda

> HB 216  Municipal Taxation of Refined Fuel Products
Sponsor Representative Anderson

ADOPT; . .
Work Draft Committee Substitute LS0822\I, Cook, 4/14/03

(Sponsor will explain (he changes)

* Questions and Comments from committee members

Other Business

I there is no other business, announce next meeting announce next meeting.

No Meeting this Thursday or next Tuesday.
Next Meeting - Thursday, April 24"

» Adjourn



Summary of Testimony by Mark Smith, Yukon Fuel

Support for Increasing Revolving Loan Fund

Price volatility during the last few months has shown swings of up 63 cents per
gallon. If world oil prices swing to such highs again, the buying power could be
eroded by 20-30%. o _ o

With new ?rOJects coming online in some V|||a_ﬁes, fuel consumption increases
rapidly. Often this demand isn'tcovered by village resources. _

Denall Commission farms have _GHOU?h capacity to accommodate asingle
dehve_rty. An increased loan limit will allow qualifying villages to use the new
capacity. _ _

Single Yarge deliveries typically give buyers a price advantage.

This program has demonstrated that some of the most distressed villages can
Perform_ responsibly on loans. Increasing the limit _may also assist some of the
arger villages that find conventional financing difficult to obtain.
Increasing the limit also will allow AEA staffto respond to future price

fluctuations.

This program gives vital assistance to village entities which face uncertain fuel volume
and price requirements. Running out of fuel and the subsequent re-supply by air is not
uncommon. This burden is often borne by distressed villages who can icast afford it
YFC supports the amended bill :>.d the effort to ensure winter fuel requirements are met.
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CSFOR HOUSE BILL NO. 216( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-THIRD LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): HOUSE LABOR AND COMMERCE COMMITTEE

ABILL
FORANACTENTITLED
"An Act relating to municipal taxation of refined petroleum products and to the bulk

fuel revolving loan fund."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.10.200(51) is amended to read:
(51) AS 29.45.650(c), (d), (e), [AND] (f), and (i) (sales* [AND] use,
and transfer taxes [TAX]);

* Sec. 2. AS 29.45.650(a) is amended to read:
(a) Except as provided in AS 04.21.010(c), AS 29.45.750, and in (0* [AND]

(h), and (i) of this section, a borough may levy and collect a sales tax on sales, rents,
and on services provided in the borough. The sales tax may apply to any or all of
these sources. Exemptions may be granted by ordinance.

*Sec. 3. AS 29.45.650 is amended by adding a new subsection to read:

(i) A borough may not levy or collect a sales, transfer, or use tax on fuel used

in turbine-powered aircraf”or on wholesale sales or wholesale transfers of any refined

it
-- CSHB 216( )
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petroleum product.  This subsection applies to home rule and general law
municipalities.

*Sec. 4. AS

42.45.250(e) is amended to read:
(e) Loans made from the bulk fuel revolving loan fund to one borrower in any

fiscal year are not subject to AS 42.45.060 and

(1) may not exceed $300,000 [$200,000];
(2) shall be repaid in one year or less; and
(3) may not exceed 90 percent of the wholesale price of the fuel

purchased.
*Sec. 5. Section 4, ch. 100, SLA 2002, is repealed and reenacted to read:

Sec. 4. AS 29.45.650(a) is amended to read:
(a) Exceptas provided in AS 04.21.010(c), [AS 29.45.750,] and in (f), (h), and

(i) of this section, a borough may levy and collect a sales tax on sales, rents, and on
services provided in the horough. The sales tax may apply to *ny or all of these
sources. Exemptions may be granted by ordinance.

CSI1B 216( )

-
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TESTIFIER LIST
Kevin Richie Alaska Municipal League
Mark Smith Yukon Fuel Company

Gene Kain  Community & Economic Development r\

(On line ?) v
Robin Wilson ~ Department of Revenue, Tax Division
(ON TELECONFERENCE)

il here may be others on teleconference**
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COMMITTEE: House SUBJECT:
Community and Regional HB216 MUNI TAXATION OF REFINED FUEL

Affairs Standing Committee PRODUCTS

DATE: April 15, 2003
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COMMITTEE: House SUBJECT:
Community and Regional HB 216 MUNI TAXATION OF REFINED FUEL

A ffairs Standing Com m ittee PRODUCTS
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Alaska State Legislature

House of Representatives

Official Business State Capitol
Juneau, AK 99801-1182

SPONSOR STATEMENT FOR HB 216
BY: Representative Tom Anderson

TITLE: An Act relating municipal taxation of refined fuel products.

House Bill 216 clarifies local taxing authority for refined fuels sold both within and outside of a

local jurisdiction, The conflict in existing State law was brought to the forefront in the Spring of

2002 when an initiative petition was approved in the Fairbanks North Star Borough to put the

guesnon ofa two cent per gallon transfer tax before voters. A special election was held on June
5, 2u02, and the voters overwhelmingly defeated the proposed tax by a margin of 62% no to

38% yes.

House Bill 216 clarifies that local ?overnments have the right to tax any fuel consumed within
their governmental boundaries, but'do not have taxing authority for value added products refined

for shipment and sale outside the local boundaries.

State and Federal law restrict taxation on jet fuel spemﬂ_callg. Alaska is the only state that
consumes four times more jet fuel than gasoline on a daily basis and jet fuel is the number one
fuel consumed in Alaska. The aviation industry is a major economic force in Alaska and it is in
the state's hest interest to limit taxation on such fuels and to encourage the maintenance and
expansion of air cargo and passenger business in Alaska.

Clarification is also needed to limit the number of entities that can tax fuel. In the case of
interior Alaska refiners, as many as eight governments could have taxed fuel locally refined and
sh|p5)ed by rail to Anchorage for in the Southcentral and Southeastern markets. Such taxation
would discourage value added economic activity not onlg in Interior Alaska, but also in other
areas of the state where refineries operate. This type of taxation would also result in residents
from other parts of the State paying local governments costs in municipalities where they do not

reside.

The clarification contained in HB 216 will also benefit local governments. There issome
uncertainty now in state law about the authority to tax fuel, and HB 216 will clarify the authority
to tax locally consumed fuels. InaMay 29, 2002 opinion written for the Fairbanks North Star
Borough, former Alaska Attorney Genéral Avrum Gross noted the uncertainty surrounding fuel
taxation. He noted that he could not give legal certainty to the question of fuel taxing as
Broposed in Fairbanks. He said “there is no state statutes that specifically ?rant or deny the
orough the ,oov_verto adopt such a tax.” He further indicated that a broad fuel tax would be
subject to “all kinds of serious challenges,” and that there would be years of complicated and

costly litigation.

| urge your support of HB 216.

April 1.2003 - HB 216 23-LS0822VA

Sponsor Statement



Sectional Analysis for HB 216

Section 1. Adds the restriction to the Limitation of home rule powers section of statutes.

Se(t:ﬁiog_lzl. This section adds to the list of exceptions the new section 29.45.820 created
in the bill.

Section 3. Creates the new law restricting a municipality's taxation of refined fuel
products or constituents of refined fuel products for sale or distribution outside that

municipality.

Section 4. Clarifies that a borough maﬁ levy and collect sales taxes on the sales, rents,
and on services provided in the boroug

Sectional Analysis



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029
Mail Stop 3101

State Capitol
Juneau, Alaska 99801-1182
Deliveries to: 129 6th St., Rm. 329

MEMORANDUM April 2, 2003

SUBJECT: Technical amendment (HB 216)

T0: Representative Tom Anderson, Chair, House Labor and Commerce
Committee
Attn: Josh Applebee

FROM: Tamara Brandt Cook
Director

You ask about Section 4 of HB 216. That hill section is purely technical in nature,
necessary to accommodate changes made in a bill passed last year, CSHB 355(CRA); ch.

100, SLA 2002.

Section 3 of HB 216 adds a new tax restriction on refined fuel products as a new statute,
AS 29.45.820. Section 2 of the bill adds a reference to the new AS -9.45.820 in
AS 29.45.650(a), as an exception to the power of a borough to levy a sales tax.
AS 29.45.650(a) was also amended last year in ch. 100, SLA 2002, dealing with taxation
of mobile telecommunications services, to exempt AS 29.45.750 from the sales tax
power. However, last year's_bnl also contained a section, coincidently numbered section
4, repealing AS 29.45.750 with a contingent effect date which may or may not ever come
to pass. Only if a jud%ment based on federal law substantially limits or impairs the
essential elements of 4 US.C. 116 - 126 will the section “deleting the reference
AS 29.45.750 from AS 29.45.650(a) take effect. However, if that section does take
effect, | must ensure that AS 29.45.820, added in HB 216, is not dropped out
Consequently, | have amended section 4 of ch. 100, SLA 2002 in section 4 of HB 216 to
reflect the change to AS 29.45.650(a) that will be made in HB 216, assuming, of course,

that HB 2 16 is enacted into law.

Confused? | have attached a copy of sec. 4, ch. 100, SLA 2002 that is amended in HB
216 at section 4. | hope this helps.

TBC.mdr
03-059.mdr

Enclosure

Legal Opinion
am Cook
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Chapter 100

(62) AS 29.45.750 (taxation of mobile telecommunications).

* Sec. 3. AS 29.45.650(a) is amended to read:

(a) Except as provided in AS 04.21.010 f ¢ AS 29.j5.75t). and in if) and (h)of
:his section, a borough may levy and collect a sales tax on sales, rents, and on servicejj
provided in the borough. The soles tax may apply to any or all of Ihese sourca. »

Exemptions may be granted by ordinance.

"Sec. 4. AS 29.45.650(a) is amended to read:

(a) Except as provided in AS 04.21.010tc) (. AS 29,45.750.] and in (0 and(6) ?
of this section, a borough may levy and collect a sales tax on sales, rents, and a""
services provided in the bornugh. The sales tax may apply to any or all of dntj

sources. Exemptions may be granted by ordinance.

* Sec. 5. AS 29.45 is amended by adding a new section to read:

Article 5A. Mobile Telecommunications Sourcing Act.

Sec. 29.45.751). Mobile Telecommunications Sourcing Act. (@) TicJ
provisions of 4 U.S.C. 116 - 126 (Mobile Telecommunications Sourcing Act) a'Lgé
incorporated in this chapter by reference and have effect as though fully set out in da
chapter.

Ib) A municipality that levies and collects a sales tax on mofcfe
telecommunications services shall do so in accordance with the provisions of4 U.

116 - 126 (Mobile Telecommunications Sourcing Act).

(c) The procedures and remedies for correcting a tax. charge, fee.l
assignment of place of primary use or taxing jurisdiction are as follows:

(1) if acustomer believes that an amount of tax. eharge. or fee or
assignment of place of primary use or taxing jurisdiction included on a billii
erroneous, the customer shall notify the home service provider; (he customer
notify the home service provider of the street address for the customer's placej
primary use. the account name and number for which the customer seeks a coma
a description of the error asserted by the customer, and any other information (to*
home service provider reasonably requires to process the request;

(2) within 60 days after receiving a notice under this section, the*

service provider shall review the records and the electronic database or enhanced:

CSHB 355<CRA)
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May 29,2002

Mr IzljankCB)?frtos
residing Officer
Faelrban North Star Borough

809 Pioneer Road
Fairbanks, Alaska 99701

Dear Mr. Bartos:
We have been asked to render a legal opinion to the Fairbanks North Star

Borough Assembly as to the scope and validity of the proposed initiative relating to a
Fuel Transfer Tax. We understand that the Assembly wants to make a preliminary
evaluation as to the impact this ordinance would have on future borough revenues if it
were adopted and a number oflegal issues must be resolved in order to do that.

We want to say at the outset that it is very hard to provide the Assembly with the
information it seeks with any real degree ofcertainty. There are no state statutes that
specifically grant or deny the borough the power to adopt such a tax. There has never
been any litigation that we have identified in this state or for that matter any state that
analyzes a fuel transfer tax like the one proposed inthe initiative. Accordingly, much of
what we say here is a prediction as to what courts axe likely to do when they ate faced
with the novel issues raised by passage of this ordinance. Predictions about howjudges
will rule by their very nature have an element of risk. Moreover, there is little doubt here
that i this ordinance is adopted, there will be litigation. While a few small communities

Legal Opinion
Gross & Burke
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Mr. Hank Bartos
May 29,2002
Page2 0133

in Alaska have adopted fuel transfer tax ordinances similar to this oneland have enforced
them without having to go to court to do so, none o f those communities has a facility
comparable to the Williams refinery in Fairbanks that would be heavily impacted by the
tax. Williams has already provided' alegal opinion to the borough attorney inwhich it
argues that the proposed tax is nearly completely barred.by federal and state law. We
have little doubt that if the initiative is adopted, Williams will pursue, its concerns through
litigation. Until that prospective litigation is resolved, which will probably take years,
there can be no real certainty as to revenues that will become available to die borough. In
an effort to. bring some light on the problem now, we will set out and analyze the major
legal issues that will be raised if the initiative passes, and give you our bestjudgment as
to how serious those issues are, and how they will probably be resolved.

|. THE NATURE OF THE PROPOSED FUEL TRANSFER TAX.

The place to start, of course, is with the words of the initiative, which the sponsors
have titled a Fuel Transfer Tax.. Section 2 of the initiative would add new sections to the
FNSB Codle of Ordinances. Proposed Section 3.59.010 would levy atax oftwo cents per
gallon on each gallon or part ofa gallon of fuel “transferred” within the Borough. Section
3.5.020 imposes liability for the payment o f the tax on “that person who owned the fuel
immediately prior to the transfer,” “Fuel" is defined in Section 3.59.100 as;

. LApparently, the communities of St. George in the Pribilofs and Cold Bay in the
Aleutians have ordinances that are similar to this one. Those were initially drafted by Lee
Sharpe who was an attorey for those communities. Mr. Sharpe also drafted a fuel
fransfer tax ordinance for Fairbanks a p,rommatelg/ ten years ago In response to a request
from then mayor, Jim Sampson. The drdinance was never introduced.
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VI. CONCLUSION.
What we have said thus far concerns what wc see as the major issues that will be

raised about the application of this ordinance. We donot in any way mean to imply that
they are the only issues that will be raised if and when the ordinance is attacked in court
For instance, some'fuel is “transferred” inFairbanks to containers for the purpose of
transportation to Canada in foreign commerce. Taxing those transfers will raise issues
under the commerce clause of the federal constitution, though the amount of fuel
impacted will" "ery small. There are issues conceming how the revenues raised by this
tax maybe spent Federal statutes (49 USC. Sec. 47133) do restrict the use of “local taxes
on aviation” - arestriction, incidentally, that is reflected in state law which dedicates at
least a part o f the money raised from taxation of aviation fuel to aviation facilities.2
There is no present restriction in the Transfer Tax that would limit the use of the

proceeds,
We have not attempted to analyze every conceivable issue because what we can

conclude about this tax is evident from the issues we have already discussed. That
discussion, as confusing as it may be, forms the basis of our recommendation to the
Assembly as to how it should evaluate the impact that this proposed ordinance will have

on future borough revenues.
The first and most critical point we want to make is that while there is an element

ofuncertainty in any prospective contested legal issue, the uncertainty about this
particular tax is enormous. This is a new and different kind of tax. There is no prior

DAS 43.40.010(e)
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Mr. Hank Bartos
May 29,2002
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litigation that can provide answers with any real certainty as tojust how much ofthis
ordinance if any will survive the nearly certain litigation that will occur if it is enacted.
Review of the cases cited in this opinion discloses immediately that none of them is
directly on point. All of the arguments made here are by analogy, there are no cases that
analyze a tax anything like this. The task'is one of predicting|just how doctrines
developed under different circumstances will be applied to this situation.

The only thing that can be said with certainty is that there is hardly asingle
transaction or “transfer” under this tax that is not subject to some kind of legal challenge,
ranging from the authority of the borough to tax fuel transfers at all to pre-emption of its
right to taxjet fuel and other products exempted under the state fuel tax. To the extent
this transfer tax covers simple sales of fuel in Fairbanks, where title to the fuel is in fact
transferred or the fuei is moved into containers for sale in Fairbanks, the tax will probably
be upheld against pre-emption claims based on the mere existence o f a state sales or
transfer tax. Even many of those sales and transfers, however will be challenged on the.
basis that they tax “transfers” that are exempt under thr State Fuel Tax.3 The amount of
revenue brought in by simply applying the tax to traditional sales will be minimal
compared to the amount that would be derived from a transfer tax on all fuel produced in
Fairbanks, and then shipped out for sales or use in other areas o f the state. But the
validity oftax on that larger category of“ transfers” is subject to all kinds of serious

_ ZBForinstance, in an attachment to its legal memo to the borough attorne%/,
Williams claims that out of the nearly 15,000 bands of fuel “ transferred” in the horough
daily, only 4,500 would be subject to'tax - primarily sales o f gasoline. The remainder,
Williams claims, would be covered by exemptions to the statefuel tax, such as those
relatingjet fUcl, foel sold to electricalgeneration plants or house heating fuel.
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challenges. At best, the borough can expect that the transfer tax will be tied up in
complicated litigation for years and that until at least the Alaska Supreme Court rules on
the validity of the tax, there is absolutely no way the Assembly can or should rely on any
revenues tiom the tax.

We hope this opinion is of some help to you in evaluating the impacts of this tax.
We are, of course available to discuss it with you further should you so desire..

Yours very truly,
» GROSS & BURKE
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1

2003 LEGISLATIVE SESSION Bill Version: SB 136
(S) Publish Date: 4/4/03

Revision Date/Time (Note if correction): March 31. 2003 /\%ﬁlﬂ Affected: Revenue

Title Residential Property Tax Exemption Revenue Operations
Component Tax Division

Sponsor Sen. Community & Regional Affairs

Requester Sen. Community & Regional Affairs Component No. 2476

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) r
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts e
1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor’s FY 2004 budget proposal: i

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

*+ See Page 2 for discussion of possible revenue effect on the state.

Phone 269-1033
Date/Time 3/31/03 1:14 PM

Date 3/31/2003

Prepared by:  Dan Dickinson, Director
Division Tax Division

Approved by: Larry Persily, Deputy Commissioner
Agency Department of Revenue

(Rovisod Y/APOVB)

Page 1of 2

FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

0.0

0.0



D,epa[tment of Revenue
Fiscal Note Explanation for SB 136 FN#

March 3L 2003 - Page 20f2

This legislation would allow municipalities to exempt -- by a vote of the public -- up to $50,000 in
assessed annual valuation of each parcel of residential property.

This could have an indirect effect on state revenues if municipalities increase their residential
property assessment exemption and then increase their overall mill rate to make up for the lost
revenue. That subsequent effect on state oil and gas property tax revenue is hard to calculate,
which is why the fiscal note shows an indeterminate amount.

The Department of Revenue cannot predict how municipalities might implement the residential
property tax exemption, or whether cities and boroughs would raise their mill rates or reduce
their budget to accommodate the reduced residential property tax revenues. Therefore, we
cannot accurately project what effect this legislation would have on state property tax revenues.



HB 241 W itness List

Gary Sugerman, Vice-President
Home # 907-776-8448

Work # 907-252-5264

Email: gsunerman@gci.net

-JefPSinz, mFnance Dirccter-
907-262-4441 ext. 311

Kenai Peninsula Borough Assembly

— Kcnal Eemnsute-Bonragl T
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Alaska State Legislature

House Committee on Community and Regional Affairs

Respresenta_tive Carl Morgan, Chair
tate Capitol Building, Room 408
Juneau, AK 99801
907-465-3882

AGENDA
State Capitol 124
9:00 am- 10:00 am

Call to Order _
Today's date is May 8, 2003
The timeis9:  am
Roll Call

On today's agenda

> HB 241 MUNICIPAL PROPERTY TAX EXEMPTION
> Sponsor:  Representative Chenault

Public Testimony
Questions and Comments from committee members

Other Business _ _ _
| there is no other business, announce next meeting announce next meeting.

Next Meeting - To be announced under the 24 hour rule.

Adjourn



HOUSECOMMITTEE REPORT

ggte Referred to Committee: April 4,2003 FURTHER REFERRALS: State Affairs
Date of Committee Action: ~ /o ¥ / Q
The COMMUNITY AND REGIONAL AFFAIRS Committee considered: HB 241
HOUSE BILL NO. 241 MUNICIPAL PROPERTY TAX EXEMPTION
"An Act relating to optional exemptions from municipal property taxes on residential property.”
R':egtr)rggglg?g thtle %ﬁ?'ﬁgvevdnmﬂf | ] 1r§cch?ucger¥tle J New TitlerHCR []Same Title ([—]Wewride
attach amendments _
add new referral to Committee

Letter of Intent Committee

NEW FISCAL NOTES PREVIOUS FISCAL NOTES

*Assigned by Chief Clerk’s Office EN#  Fiscal | Indet

Depts. List by Dept(s): ~ *FN# 1 Fiscal  Indct. 1 Zero
ADM " A7 |
CED

COR

CRT

EED

DEC

DFG

GOV

[1SS

LEG

LAW

LWF

MVA

DNR

DPS

REV

DOT

UA

Signing with recommendations Printed Last Name

Chair
Chair:



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number.
2003 LEGISLATIVE SESSION Bill Version: HB 241
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affecteck DCED
Title Municipal Property Tax Exemption BRU Comm. Assist. & Econ. Dev. (405)
Component Community & Business
Sponsor Representative Chenault Development
Requester House Community & Regional Affairs Component No. __ 2486
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel
Contractual
Supplies
Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | | | |

ICHANGE IN REVENUES ( ) | | | [

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2003) cost:
Mark this box (X) if funding for this bil is included in the Governor’'s FY 2004 budget prc posal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Current law provides that a municipality may exclude, exempt or partially exem pt residential property from
taxation by ordinance ratified by the voters at an election. This legislation introduces a restriction on this
optional exemption such that an exclusion or exemption authorized by this subsection may not be applied
with respect to taxes levied in a service area to fund the special services. This change would have no

fiscal impact on the department.

Phone 907-269-4580

Prepared by: Gene Kane, Director
Date/Time 5/5/03 12:00 PM

Division Community and Business Development
Approved cigar Blatchford, Commissioner . Date 5/5/2003
Agency epartment of Community and Economic Development

Page 1of 1

(Revised 9/2002 OVB)



State of Alaska

Representative
Official Business

Mike Chenault
Session:

Capitol Building, Room 432

Interim:

145 Main St. Loop, Second Floor Juneau, Alaska 99801-1182

Kenai, Alaska 99(511 (907) 405-3779

(907) 283-7229 Toll Free: (800) 4(59-3779

Fax: (‘107) 283-3075 . Fax: (907) 465-2833
(107) House of Representatives (907)

SPONSOR STATEMENT
HB 241 - MUNICIPAL PROPERTY TAX EXEMPTION

This bill has two dprovisions. One is to give municipalities an option to provide
an exemption up to $50,000 on residential property taxes. This can only be done by
ordinance with a vote of the people. It does not affect taxes levied in a service area.

Under current law, municipalities may exempt up to $10,000 of the assessed value
of any single residential property. Five municipalities offer this exemption, Bristol Bay
Borough, Kenai Peninsula Borough, Fairbanks North Star Borough, North Slope

Borough, and the City of Valdez.

The second provision is to increase the tax exemption on real propert&/ from
$10,000 to $20,000 for a volunteer fire fighter or Emergency medical services worker.

Reprcsciitative_Mikc_Chenault@ Icgis.statc.uk.us


mailto:Reprcsciitativc_Mikc_Chenault@lcgis.statc.uk




HOUSE COMMITTEE REPORT

ge)xte Referred to Committee: April 14,2003 FURTHER REFERRALS: Labor and Cor[plrrr]w;r{gg
Date of Committee Action: 5 _

The COMMUNITY AND REGIONAL AFFAIRS Committee considered: HB 264
HOUSE BILL NO. 264 STATE CONSTR. PROJECTS; REVIEW/INSPECTION

"An Act relating to the review of certain stale public construction projects for compliance with building and other safety
codes, relating to the inspection of certain state public construction projects, and exempting certain state public
construction projects from obtaining building permits from municipalities, from municipal inspection during construction,
and from complying with a review requirement; and providing for an effective date."

Recommends it be replaced with [ 1HCS or [ 1CS for (
For Senate Bills with new title: [ ] Technical Tltle [ ] New Title: HCR [ ]1Same Title [ ] New Title

add new referral to Committee

attach amendments
Letterof Intent.  — Committee

Listof NEW FISCAL NOTES

ngbrbrev &Assigned by Chief Clerk's Office
Depts.: *EN#  Fiscal  Indet,

ADM
o Derrl i

CRT
EEI)
DEC
DFG
GOV
1SS
LEG
LAW
LWF
MVA
DNR
DPS
REV
DOT
UA

Chair:
Chair:



SUBJECT:
H&S6&SL
REVIEW/INSPECTION

COMMITTEE: House
Community and Regional
Affairs Standing Committee

DATE: April 24, 2003
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ALASKA STATE LEGISLATURE
House of Representatives

COVMTTEE ASSIGNMVENTS:
710 WEST *ITH AVENUE. SUITE 300

RULES COMMITTEE, CHAIRMAN ANCHORAGE, AK 99501
PHONE; (907) 259 0117

LABOR S COMMERCE COMMITTEE. MEMBER
LEGISLATIVE COUNCIL. MEMBER FAX (907)269 0119

SPECIAL COMMITTEE ON OIL 8 GAS. MEMBER
SESSION:

LEGISLATIVE ETHICS COMMITTEE, MEMBER
. ALASKA STATE CAPITOL

Vsl HAwvegnldicarsagideg
PHONE: (907) .165-1968

FAX. (907) 965-20.10

Representative Norman Rokeberyg
e-mail: Representalive_Norman_Rokeberg@Ilegis.state.ak.us

SECTIONAL ANALYSIS FOR HB 264
BY: Representative Norman Rokeherg

Title: An Act relating to the review of certain state public construction projects for compliance with
building and other safety codes, relating to the inspection of certain state public construction projects,
and exempting certain state public construction projects from obtaining building permits from
municipalities, from municipal inspection during construction, and from complying with a review

requirement; and providing for an effective date.

Section 1: Adds exemption from permit, review and inspection to the list of provisions
that supersede existing and prohibit future home rule enactments.

Section 2: Creates a new statute within Title 29, Municipal Government, that exempts certain public
projects from municipal review, permits and inspections.

Section 3: Conforming amendment referencing new exemption.

Section 4: Conforming amendment referencing new exemption.

Section 5: Conforming amendment referencing new exemption.

Section 6: Review and permitting of state agency construction projects.

(@) For projects over $1,000,000, the commissioner may contract a private
nongovernmental organization or a person certified by a private
nongovernmental organization to review a public project for compliance

with local building standards.
(b) The review made under (a) of this section shall determine if the project

complies with the building and other safety codes that apply to the project.
All findings from the review shall be submitted to the commissioner.

(c) Ifthe projectis projected at $1,000,000 or more, and has been reviewed under
(a) of this section, a building permit from the municipality is not required,
the department is not required to submit plans to a planning commission,
and the project is not subject to inspection by the municipality during
construction.

(d) Definitions.

Section 7: Applicability. This Actonly applies to a public project whose design begins on or after
the effective date of this Act.

Section 8: This Act takes effect immediately.

ED 1:4/22/03

Sectional Analysis


mailto:Representalive_Norman_Rokeberg@legis.state.ak.us

ALASKA STATE LEGISLATURE

House of Representatives
(OMTEEASOWANR ED

Representative Norman Rokeberg
e-mail: Representative_Norman_Rokeberg@legis.slale.ak.us

SPONSOR STATEMENT FOR HB 264
BY: Representative Norman Rokeberg

Title: An Act relating to the review of certain state public construction prolepts for
compliance with, building and other safety codes, relating to the inspection of certain state
public_construction projects, and exempting certain state public construction projects from
obtalnln?_ building  permits _from_ municipalities,  from municipal inspection during
construction, and from complying with a review requirement; and providing for an effective

date.

Ted Stevens International Airport (ANC) is the largest airport in the state. For those
who use the airpart frequently, it seems that the construction season never ends and the new
Concourse C, which is part of the controversial Terminal Redevelopment PijeCt has been
fraught with delays in securing building permits. In fact, construction was delayed for such an
extended time period that it has cost the state approximately $33 million and. construction is not
yet complete. The events that caused the permitting delays in the construction of Concourse C
at ANC are not acceptable and must be avoided in future Construction.

Because of concerns over the permitting issue and cost implications, Legislative Budget
and Audit was requested to review the matter.” The audit results clearly show many problems.
One problem was; that Municipality of Anchorage's P]Ian_ review engineers lacked the expertise
and time for a project with the scope and the size of the airport terminal project. As a result, the
process of permitting became onerous and adversarial at times.

In an effort to prevent this type of grotracted permﬂtmq OF,rocess from happening again,
| have sponsored this legislation. ~ HB 264 exempts state bul |r+% projects that cost over $l
million from local (municipal and borough) permitting lorocesses. These projects will instead be
reviewed hy national organizations equipped to handle large Prpjects or local engineers who
are certified by these national organizations. It is expected that this legislation will help prevent
the time delays and cost overruns that have plagued the state in many building projects.

lencourage your support of this legislation.

ED 1:4/22/03
Sponsor Statement


mailto:Representative_Norman_Rokeberg@legis.slale.ak.us

FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2003 LEGISLATIVE SESSION Bl Version: HB264
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: DOT&PF
Title State Construction Projects; Review/Inspection [BRU
"Component
Sponsor Rokeberg

Requester HCRA "Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

e AL OPERATING 00 00 00 00 00 00
00 00 00 00 00 00

ICHANGE IN REVENUES ( ) | |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (SDecifv Tvpe-Do not abbreviate) 00 00 00 00 00 00

TOTAL

|CAPITAL EXPENDITURES

Estimate of any current year (FY2003) cost: 0.0

Mark this box (X) if funding for this bill is included in the Governor’s FY 2004 budget proposal: |

POSITIONS
Full-time

Part-time

Temporary

ANALYSIS: (Attach a separate page if necessary)

HB264 will have no fiscal effect on the department. Any cost savings associated with permits will likely be
spent contracting with experts to complete reviews and inspections. The option of hiring third party experts
to do plan reviews will allow the department to avoid extensive, costly delays associated with the review

process.

Phone 465-3900
Date/Time 4/23/03 4:27 PM

Date 4/23/2003

Prepared by:  Dennis R. Poshard
Division Special Assistant to Commissioner

Approved by: Commissioner Mike Barton
Agency Alaska Department of Transportation and Public Facilities

(Revised 92002 QVEB) Page 1of 1



Municipality P.0. Box 196650

Of Anchorage, Alaska 99519-6650
Telephone: (907) 343-8.61
Anchorage Faxun) S8 L.,

George P. Wuerch, Mayor

OFFICE OF PLANNING, DEVELOPMENT, AND PUBLIC WORKS
4700 S. Bragaw

June 6,2002

Mr. Mike Marsh _ _
Legislative Budget and Audit Committee
Division of Legislative Audit

3305 Arctic Blvd., Suite 101

Anchorage, AK 99503

Dear Mr. Marsh:

Thank you for allowing the I\[Iummpahty of Anchorage the oppartunity fo review the preliminary audit of the
passenger terminal construction project at Anchorage International Airport, | have reviewed the revised
document and have no_further comments to offer beyond those included in our letter of April 26, 2002
addressing the draft audit. In my review of the preliminary audit, | noticed some of our comments have been
addressed, while, others have not.  We remain concerned the underlying inference is the Municipality of
Anchorage loermlt process/staff caused the delay in construction of the términal building. While the réport
states it Will not be addressing the technical questions regarding design quality, we contend it is that specific
question that must be answered to ascertain any allocation of responsibility over the issuance of the bundmg
Permn. Therefore, a%am, we will refer our comments back to our April 26, 2002 letter to you. If you woul

|

ke another copy of that letter, please let me know.
Thank you again for allowing the Municipality of Anchorage the opportunity to review the preliminary audit.

Sincerely,

Craig E. Campbell
Executive Director

CECl/sg

‘MOA
Audit Response


mailto:WWPW@ci.anchoragc.ak.us

T P.0. Box 196650
Municipality Anchorage, Alaska 99519-6650

Telephone: (907) 343-8161
of Fax:p@07 3(43- 125

E-Mail :\WWPW @ci.ancborage, ak. us

Anchorage

George P. Wuerch, Mayor

OFFICE OF PLANNING, DEVELOPMENT, AND PUBLIC WORKS
4700 S. Bragaw

April 26, 2002 Via Fax; (907)561-1452

Mr. Mike Marsh _ _
Legislative Budget and Audit Committee
Division of Legislative Audit

3305 Avrctic Blvd., Ste. 101

Anchorage, Alaska 99503

Dear Mr. Marsh:

RE: Management Letter No. 1- Stevens International Airport Redevelopment Project
Concourse C Permitting Dispute

The Municipality of Anchorage (MOA) appreciates the opportunity to respond to your letter, dated
March 15, 2002. Pursuant to ¥our request, 1 asked our Development Services Department to review
your letter and provide any information that may be beneficial in articulating the Municipality of
Anchorage’s position regarding the permitting process for the “C” Concourse expansion at Stevens

International Airport, Anchorage.

The I\/Iu_nicipalit?/ of Anchorage wants to cIarifK/Ia few issues after reviewing of your letter. It appears
the audit report [eads a reader to conclude the Municipality of Anchorage has caused the delays in
Permlttln? Clue to the “MOA being unreasonable in the amount of documentation the city is demanding
0 support the permit application” and that the “airport terminal project overwhelmed MOA's in-house
permitting resources.”  We take exception to that conclusion.

The audit report alleges the scope, size, and timeliness of the Rroject, taken together, exceeded the in-
house capability of Building Safety. According to the audit, that conclurion is based on the fact the
review process exceeded the 70 day review period on?lnally agreed to between ADOT and the MOA,
as well as the fact there were disputes involving calculations that ultimately resulted in the MOA hiring
two thqu-ﬁar engineering firms to represent the MOA’s position. 1t is true a full permit was not
issued within 70 datys. It is our contention the 70 day agreement was only for the initial review. There
IS no way to re?ula e total time for issuing a permit since it depends on the quality of the engineering
and how quick % a designer resolves the concerns raised by reviewers. This was Clearly Pomted out to
the State at the beginning of the review. There should have been no expectation a permit would be

issued within 70 days.


mailto:WWPW@ci.anc

Mr. Mike Marsh
April 26, 2002
Page 2

The audit attempts to characterize the delay in approving a permit as evidence the MOA staff was
overwhelmed. The audit report states, “The city takes the position the E)_ermlt rocess was protracted
because the project’s design engineers Presen_ted an inadequate application.” The report then states the
desi n_engilneer, as well as the architectural firm that hired them, respond that the city behaved
inefficiently and lacked adequate resources to review the design in a reasonable manner. |f that were
the cage, than the t_h|rd-i)arty reviewers hired by the MOA and agreed to by ADOT (it should be noted
these firms are nationally recognized experts in seismic structural design standards) would not have
confirmed the MOAs identification of significant design calculation mistakes in the submitted
documents by the ADOT consultant engineer. Therefore, while the ADOT consultant engineer alleges
itwas MOA’s inefficiency and inadequate resources, the facts show the delay was clearly related to
insufficient and incorrect design calculations submitted to the MOA by the ADOT consultant engineer.

The delay in permit issuance was based on the fact the documents submitted to the MOA by the ADOT
consulting engineer during the initial review period were technically insufficient, with numerous
compounding errors as already stated. This is an important point. A building permit could have been
issued ifthe ADOT consultant engineer had made the appropriate corrections to the initial review

comments issued by the MOA.

The audit report indicates the delay in permit issuance was unexpected bK ADOT. We disagree. The
MOA and ADOT agreed to a longer than normal review process due to the complexity of the project
and the technical aspects of the design. MOA reviewers identified serious design calculation deficien-
cies that precluded an ability to issue a permit as the review process was being completed. The MOA
communicated with ADOT routinely during this period.

MOA policy is strictly in accordance with written law. Design documents are reviewed for com-
ﬁ_hance with the requirements of the building code. The building official or a plan reviewer, acting as
is agent, must approve subsequent changes that affect code requirements. In'short, the plan must be
correct before it Is approved. Ultimately, the MOA’s legal responsibility is to assure buildings
constructed within its jurisdiction comply with the minimum requirements of the building code. To do
less would be negllgent._ At no time has the MOA’s review been capricious or unprofessional. The
MOA reviewers and their various agents have simply held to the standard of building code compliance.
When the MOA plan reviewers’ flndln?s were challenged by the ADOT and their consultant engineer,
the MCA hired competent and nationally recognized experts to determine the validity of the MOA’s.
concerns. In each case, tnc MOA ieviewers’ concerns were validated by the these outside firms. This

is also an important point.

A system of partial permitting was agreed to t&yt_he MOA, at the request of the ADOT, in order to
allow work to proceed where the appropriate esn};n documents did meet the requirements of the
building code because of the inordinate number of concerns found in the initial review and the
anticipated time it would take to resolve them. It is inappropriate for the audit report to insinuate that
the MOA simply implemented the Eaftl{ﬂ approval process. This approach was at the request of the
state to facilitate and expedite construction. “Alternatively, no work would have been allowed until a



Mr. Mike Marsh
April 26,2002
Page 3

full building permit was issued after resolution of all concerns. This way construction was allowed to
proceed, as the concerns surrounding each portion of the work were resolved.

Significant modifications to the design were made by the design team in response to initial review
comments. The ADOT consultant engineer, however, did not adequately aadress the fundamental
questions surrounding the computer models, in a timely manner. 1t was obvious to the MOA by June
2000, the process would go on and on unless the quality of the structural engineering improved. At
that time, it was su%gested by the MOA to ADOT that a significant improvement in the quality of the
engineering would be required in order to expedite the review and permitting process. The design
team met with the MOA plan reviewers to discuss the types and quantity of mistakes that were heing
found in the computer models and to view examples on'a computer screen usmP ETABS giaphical
interface. The deS|grn team agreed to reanalyze and correct the computer models before any further
review as a result. This process took until September 2000.

Throughout the summer, the MOA continued to work with ADOT to allow work to be continued on
the concrete basement gortlon of the prolject, which included a concrete lid designed as a two-way slab.
The MOA hired S. K. Ghash, a nationally recognized, Chicago based engineer, to assist in identifying
and clarifying the outstanding issues surrounding the basement and its two-way slab after several
submissions of mcomh)let_e and inaccurate design submittals for this work by the ADOT consultant
engineer. S. K. Ghosh’s involvement was_strlct1lry confined to concrete issues surrounding the
basement. He was not involved in the review of either the computer modeling or steel design of the

structure.

In September 2000, revisions to the comButer models were complete and resubmitted to the MOA. At
this time, and with the concurrence of ADOT, the MOA hired Degenkolb Engineers to act as the MOA
agent for the MOAs structural review of the project. Review of the September 2000 computer model
submissions by Degenkolb showed the models, aItho_ugh much improved, to still be inerror. 1t took
until early January 2001 for the outstanding issues with the computer models to be resolved. With
corrections to the'computer models complete, the actual design forces in the steel members and their
connections were finally set. Since the finalized loads and resultant forces had changed significantly,
all structural members and connections had to be reanalyzed by ADOT’s consultant engineer to show
compliance with the building code. This review was done by Degenkolb.

It is important to stress the MOA hiring of Degenkolb was done to satisfy ADOT concerns the MOA
reviewers were being too critical. However, as documented by the permitting process since September
2000, Degenkolb has identified extensive deficiencies in the design that had to be corrected before a
permit could be issued. If, as the audit report alleges, the MOA had caused any delays due to an
unreasonable requirement for documentation, or a lack of ?rofesslonal_ expertise to handle the project,
Degenkolb would not have needed nearly a year and a half working with the ADOT consultant
engineer to resolve significant design issues with the project. From this, it is reasonable to state that
the MOA did not hire Degenkolb because it needed further assistance in the project; but rather,
De?enkolb was hired to satisfy a ADOT concern ahout the level of review provided by the MOA and
that Degenkolb validated that MOA concerns about the design submission quality were correct.



Mr. Mike Marsh
April 26, 2002
Page 4

Finally, the audit reP_ort_su gests that the design of buildings to withstand earthquakes involves
considerable subjective judgment. The MOA disagrees. \While there is certainly some subjectivity in
any decision involving the engineering of complex facilities, the science of engineering buildings to
withstand significant earthquakes is much more objective than subjective. For instance, the Osaka
Kansai International Aiiport terminal building opened in 1994 on reclamation land in Osaka Bay was
specifically designed to withstand significant seismic activity. And as a result, durlng‘ the 1995 Kobe
earthquake, which measured 7.3 on the Richter scale, the Kansai Airport terminal burlding experienced
very little structural damage. This is because of the high level of focus on seismic factors that were
identified and included in the initial design of the structure. Bagically, the terminal was correctly
designed for the potential type of earthquake incident that the alrport experienced shortly after
opening. Proper seismic design can be accomplished for airport terminal buildings and the MOA

simply was expecting the submitted plans to be code compliant.

The review process for the Stevens International Airport terminal expansion project has been no
different than on ang other project within the Municipality, although the complexity of the project and
the inability to quickly obtain accurate data and information from the ADOT consultant engineer has
resulted in an extensive permit timeframe. Review is for compliance with building code requirements.
The code requirements essentially define the practice of engineering in the structural field. Confor-
mance with code requirements is the minimum standard throughout the industry, and was a reasonable

expectation for this project.

In regards to the four options suggested by the audit report that ADOT could have pursued, the MOA
would concur ADOT has always had the ability to appeal an administrative decision to the Building
Board. \We will reserve comment on whether an appeal would have been successful. The Building
Board normally only reviews single item-issues. These volunteer board members may not have had
either the time or the expertise to research many of the complex structural engineering matters at issue.

The other three o(j)tions are all essentially the same. Each sugé;ests an independent, knowledgeable
expert be retained to complete the review, either ICBO, an independent third part} reviewer, or an
arbitrator. The MOA has a long-standing policy any owner can opt for code review to be done by an
independent, third party reviewer instead of in-house by MOA reviewers. Accordingly, Degenkolb
Engineers, an independent, nationally recognized firm, with an impeccable reputation for seismic
design and evaluation of complex steel structures, was hired in September 2000 to do the remaining
structural code review for the alrf)ort project. Despite wording in their contract stating their flndln(f;s
were not binding on the MOA, all parties understood Degenkolb would be acting for and on behalf of
the MOA as its agent in completing the review. Degenkolb engineers have heen in continual direct
contact with the design engineers and have had full power from the MOA to make decisions on its
behalf. Degenkolb raised Issues as a result of their own review and worked directly and independently
with the design team in clarifying and resolving the issues without any interference by MOA
reviewers. At no time has the MOA not fully accepted, supported, and considered tiie review by

Degenkolb as binding.



Mr. Mike Marsh
April 26,2002
Page 5

Ultimately, the whole issue rests on the %Jality of the structural design. The design, as confirmed by
the extensive revisions required to meet Degenkolb’s comments, was deficient from the start. It
appears to the MOA rather than improving the quality of the design documents, the ADOT consultant
engineer continued over the past two years to submit documents which did not adeqluately_address the
comments issued by Degenkolb, subsequently causing a delay in issuance of the full building permit.

We would recommend the auditor reevaluate the focus'ofthe audit to ascertain why it took over two

years for the consultant engineer to meet the seismic design requirements for the terminal expansion

BYOJECI at Stevens International Airport, rather than the issue as to why it took so long for a permit to
e issued. The auditor will probably find the answer to the second by addressing the first issue.

Again, let me stress, we take exception to the implied conclusion the MOA ﬂermit process/staff caused
the delay in construction ofthe terminal building. The facts clearly show otherwise. |want to thank
you for the opportunity to review the draft audit letter and we are available to answer any questions
you may have pertaining ic this most difficult assignment.

Sincerely,

Craig E. Campbell
Executive Director

CEC/sg



3132 CHANNEL DRIVE
JUNEAU, ALASKA 99801-7898

TEXT: (907) 465-3652
FAX: (907) 586-8365

)
OFFICE OF THE COMMISSIONER PHONE:  (907) 465-3900

June 10,2002

Pat Davidson, CPA

Legislative Auditor

Legislative Budget and Audit Committee
Division of Legislative Audit

P.0. Box 113300

Juneau, AK 99811-3300

Dear Ms. Davidson:

Thank you for allowing me to respond to the overall audit conclusions and findings and

recommendations contained in the Breli_minary_r_eport of A Special Report on the
Department of Transportation and Public Facilities, Ted Stevens International Airport
Seismic Design Dispute dated May 7, 2002. The following are our comments:

The Concourse C Replacement Project, as noted in the audit report, is the centerpiece of
the Gateway Alaska plan, which provides for development, improvement, and expansion
of the Ted Stevens Anchorage International Airport.

As a result of competitive procurement, the Department of Transportation and Public
Facilities (Department) selected a team of designers comprised of firms with excellent
records in public works projects. Part of the scope of work for this design team was to
develop complete engineering and design documents suitable for permitting and
construction In accordance with an agreed schedule, and to obtain all required reviews

and approvals.

Based on coordination with the Municipality of Anchorage (MOA), the Department
schedule anticipated that building permits for Concourse C Phase 1, the structural phase,
would be in hand by April 2000. Completion of Phase 1 was scheduled for March 5,
2001. As noted in the audit report, the question whether a project meets building code
criteria for seismic resistance is a question ofjudgment based, in part, upon mathematical
modeling of the structure’s integrity and response to seismic forces.

BOT/PF
Audit Response
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The Department submitted the first iteration of plans, specifications, and modeling to
MOA on December 3, 2000. The Department relied on the designers’i «presentation that
the documents were sufficiently complete and adeguate for permitting. Unfortunately,
they were not. For example, the mathematical modeling proved deficient in many
respects such as the failure to include an entire row of structural columns, and the
inconsistent and deficient treatment of snow loading. The Department believes that the
deficiencies iii the plans, specifications, and modeling were one of the primary causes of
the permitting delays that followed.

This audit is primarily focused on the permitting process and potential remedies available
to DOT&PF to resolve an extended review process. It was obviously not intended to
address in any detail the technical adequacy or deficiency of the design. As aresult, the
audit report fails to recognize and appreciate the consequences of the problems described
above. Because of the inadequate set of initial documents and the designers’ inability to
demonstrate that the desi?n met seismic criteria, the “options” outlined in the audit report
were not necessarily available nor would they have been effective to solve the problems

encountered.

Options 1and 4 involve an appeal process intended to resolve situations wherein the
parties have a dispute over who’s interpretation of the code is correct. These appeal
options were of little value because the designers would not say with confidence that
their design was correct and the MOA’s interpretation and/or comments were incorrect.
The Department hired experienced design professionals and relied upon them to provide,
among other things, the necessary expertise to meet seismic requirements. The designers
were responsible for obtaining the necessary permitting from MOA. At no time did the
designers suggest that an appeal be initiated to resolve interpretation disputes with

MOA’s inspection department.

Options 2 and 3, which involve hinding review by third parties, would have required the
agreement of MOA to delegate its review function and permitting function to others.
MOA eventually agreed to third party review ofthe design if funded by the Department.
However, the independent nature of the third party review was limited by MOA. The
third party could not issue the permits, nor did it have unilateral decision making
authority from MOA. Even with the resources of a major engineering firm to provide a
limited third ﬁarty review, the review continued for another 18 months due to the
problems with the design. Further, it is not clear that agreement to a binding third party
review would have resulted in any saving of time, because the third party reviewer would
have had to familiarize itself with the design ofthis complex project and the details of the

structural issues.
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As the permit review process continued, the Department and the designers became
mcreasmﬂly frustrated with that process, and began to characterize it as unduly detailed.
By then, however, the permit review process had already suffered lengthy delays.

In the spring and summer of 2000, the Department considered moving forward with the

. project on an “at risk” basis. That procedure would have allowed the Department to
proceed with construction without permits, assuming the risk that modifications would be
required as a result ofthe permit review. Other developers have used the “at risk”
procedure in Anchorage. To that end, the Department requested the designers to certify
that the plans were complete, i.e., that further significant changes would not be required.
After repeated oral requests, the Department formally requested such certification on
November s, 2000. On October 24, 2001, 18 months after the permits were to have been
issued, the designers finally assured the Department that the design was complete.
Nevertheless, the MOA continued to require the designers to make changes in the design
to address structural concerns. Although some of the design changes may have been
made merely in order to mollify MOA, it is clear that many of the changes had structural

significance.

The full extent of the economic impact of these structural design problems is still not
known. It is anticipated that the final figures will be substantially higher than shown in
the audit report. For instance, negotiations with the general contractor for impact
damages to the Phase I structural work have not been concluded. Further, some of the
work originally intended to be completed in the structural phase has been moved into the
completion ﬁhase contract in an effort to reduce delay impacts. There have also been
additional changes to the design of the steel structure by the designer, the impacts of
which have not yet been determined. The impacts caused by the design problems and
pennitting delays will continue to accrue. Aaditional impacts, such as the loss of revenue
due to the delays, and inefficiencies resulting from crowding cfthe existing terminal
facilities remain to be calculated. DOT&PF intends to pursue its legal remedies and seek
fair compensation for these problems.

With respect to the Finding and Recommendation section of the audit report, the
Department fully concurs with Recommendation No. 1 The ability to opt for
independent plan reviews for compliance with local building codes will put the schedule
control of the Froject back into the hands of the State. It is important that such
independent plan reviewers have the full and final authority to decide issues of code
compliance without being subject to additional review, oversight or control by local
permitting authority. Without such independence, the value and effectiveness of this

alternative would be greatly diminished.
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Please let us know ifyou have any questions.

CC:.

Sincerely,

Joseph L. Perkins, P.E.
Commissioner

Nancy Slagle, Director, Administrative Services

Kurt Parkan, Deputy Commissioner, Aviation and Administration

Bob Janes, CPA, Internal Review

Dave Eberle, Regional Director, Central Region

Mort Plumb, Airport Director, Ted Stevens Anchorage International Airport



June 12, 2002

Members of the Legislative Budget
and Audit Committee

We have reviewed the responses from the Department of Transportation and Public Facilities
and the Municipality of Anchorage to our preliminary audit on Ted Stevens Anchorage
International Airport, Seismic Design Dispute. Nothing contained in these responses gives us

cause to reconsider our conclusions.

We reaffirm our findings.

Pat Davidson, CPA
Legislative Auditor
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May 8,2002

Members ofthe Legislative Budget
and Audit Committee:

In accordance with the provisions of Title 24 of the Alaska Statutes, the attached report is
submitted for your review.

DEPARTMENT OF TRANSPORTATION
AND PUBLIC FACILITIES
TED STEVENS ANCHORAGE INTERNATIONAL AIRPORT
SEISMIC DESIGN DISPUTE

May 7,2002
Audit Control Number
25-30013-02

The Department of Transportation and Public Facilities is currently renovating Ted Stevens
Anchorage International Airport. The project has as its “centerpiece” a new Concourse C. As
required by statute, the department applied to the Municipality of Anchorage for a building
permit to construct the foundation and structural steel frame for Concourse C. A dispute
developed with municipal officials as to whether the proposed construction would meet local
building code standards for resistance to earthquakes. The audit examines this dispute over

issuance of a building permit.

The audit was conducted in accordance with ?enerally accepted government auditing standards.
Fieldwork procedures utilized in the course ot developing the findings and discussion presented
in this report are discussed in the Objectives, Scope, and Methodology section. Audit results are
found in the Report Conclusions and in the Finding and Recommendation sections.

Pat Davidson, CPA
Legislative Auditor
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O BJECTIVES. SCOPE, AND METHODOLOGY

In accordance with Title 24 of the Alaska Statutes and a_sPeciaI request by the Legislative
Budget and Audit Committee, we conducted a special audit of the Department of
Transportation and Public Facilities (DOTPF), Ted Stevens Anchorage International Airport.

Objectives

* To describe the history of the building permit dispute concerning the seismic design of
Concourse C’s foundation and structural steel frame (superstructure).

 To review DOTPF’s monitoring of the design process, including the professional,
administrative, and legal remedies available to expedite approval of the building permit in

question.

« To determine how delay costs have been paid for and the potential for reimbursement.

» To examine the relationship between state construction projects and city building permits
in Alaska and other states.

Scope

DOTFF is currently renovating the Ted Stevens Anchorage International Airport. The project
has as its “centerpiece” a new Concourse C. The original design for Concourse C was
completed in late 1999 and physical construction began in early 2000. Concourse C is now
scheduled for completion in early 2004,

As required by statute, DOTPF applied to the Municipality of Anchorage (MOA) for a
building permit to construct the foundation and superstructure for Concourse C. A dispute
developed with municipal officials as to whether the proposed construction would meet
building code standards for resistance to earthquakes. The audit examines this dispute over

issuance of a building permit.

The dispute consists of hundreds of individual disputes involving differences of professional
opinion among five groups of engineers. We did not address the technical questions regarding
the design quality or any allocation of reSFOHSIblllty. These issues will be addressed by suc

construction dispute resolution systems or litigation as the parties elect to pursue. The focus of
this audit is on the process employed by DOTPF to resolve these professional differences and

to obtain a timely building permit.



Methodology

Fieldwork for this auditincluded the following:

* Review of statutes, regulations, ordinances, building codes, court cases, and attorney
general opinions.

* Interviews with DOTPF and MOA personnel, and contractors providing construction
management for the project.

+ Review of DOTPF construction records.

* Inspection of the construction site.

* Review of minutes from MOA’s Board of Building Regulation Examiners and Appeals
meetings.

* Interviews ofpublic works officials located in other states.

* Review of materials from the International Conference of Building Officials and the
American Arbitration Association.



O RGANIZATION AND FUNCTION

The Department of Transportation and Public Facilities ‘DOTPF) is responsible for
construction and operation of state algoorts. DOTPF s currently constructing improvements
at the largest of these facilities, the Ted Stevens Anchorage International Airport,

DOTPF administers the project’s contracts through an in-house project director (an architect)
who reports to the department’s director for the central region. DOTPF construction
employees are assigned to assist him as needed in administerin? the contracts. Airport
employees, as ultimate operators of the completed facility, are consulted for design input, but
are not involved in day-to-day construction activities.

As part of the airport improvements, DOTPF retained a private architectural firm to design
the new Concourse C. That firm subcontracted design of the foundation and struciural steel
frame ésuperstructure) to an engineering firm. Other engineering firms were ultimately
retained to assist with seismic-related aspects of the project.

DOTPF contracted with various construction companies to implement the design. A
construction management firm assists DOTPF’s project director in monitoring these

contracts.

As required by state law, DOTPF apﬁlied to the Municipality of Anchorage (MOA) for a
local building permit to construct the foundation and superstructure for Concourse C.
Issuance of the permit was governed by building codes, which MOA had adopted by
ordinance. The codes include complex provisions concerning the ability of a proposed
building to weather earthquakes. These seismic requirements are the subject of the dispute

under audit.

In the process leading to a building permit, engineers in MOA’s permitting unit study the
submitted design plans for code compliance. MOA's building officlal then makes a decision
as to whether the permitting unit should issue a building permit, which authorizes the start of

actual construction.



(Intentionally left blank)



P ACKGROUND INFORMATION

The Department of Transportation and Public Facilities (DOTPF% is currently renovating the

primary state-owned airport in Anchorage. The Ted Stevens Anchorage International Airport

project has as its “centerpiece” a new Concourse C, which is designed to accommodate nine

jetaircraft. This project will double the size of the existing domestic terminal. Concourse C is
mB complex undertaking divided into four seismically-isolated structures.

As required by state law, DOTPF applied to the Municipality of Anchorage (MOA) for a
local building permit to construct Concourse C. DOTPF anticipated that a building permit
would be obtained prior to each of three phases in the new terminal’s construction:
51) demolition of old Concourse C; (2) concrete foundation with structural steel frame
superstructure); and (3) completion of the new building’s interior and exterior.

DOTPF hired an architectural firm that subcontracted design of the foundation and
superstructure to a Seattle-based engineering firm. Due to limited resources, it was not
MOA’s practice to review designs in progress. In January 2000, the completed plans were
submitted to MOA with the permit application for the foundation and superstructure. MOA
agreed to review the application in 70 days and dedicated three out of its seven plan review
engineers.1 The State awarded bids for the construction work in anticipation of that time line.

MOA withheld full permit approval, project continued with inefficient piecemeal approvals

A dispute arose between the State’s design team and MOA engineers assigned to review the
permit application. A full building permit for the foundation and superstructure was finally
Issued in April 2002, over two years after the application was submitted.

While the application for a full permit was pending. MOA granted conditional piecemeal
approvals to proceed for small, discrete construction tasks involved with the project, such as
individual concrete columns, a baggage tunnel, or a large concrete air duct.

Frequently, the piecemeal approvals were conditioned on design changes “recommended” by
one of MOA’s plan review en%ineers during his field visits. These small incremental changes
have sometimes caused side effects that “rippled” into changes throughout the design of the
project. Steel and foundation work had to be redone to reflect the new assumptions,
Sometimes MOA staff directed DOTPF to stop construction until issues were resolved.
Contrary to the usual construction practice, MOA required that even routine minor
adjustments be formally approved by its plan reviewer rather than the private construction

engineer.2

1Anchorage Municipal Code of Regulations §23.11.001D stales that "fmjajor commercial projects exceeding $J0,000,000.00
or high rise exceeding 75feet in height will be reviewed within 41 working days (eight weeks) or within a reasonable amount of

time to be negotiated based upon the complexity o fthe project. "
2This private construction engineer has the technical status in the trade of being the “structural engineer of record.”
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Permitting dispute involves calculations related to seismic stability of planned construction

At the core of the disEUte has been a running debate over software “models” used in the
engineering de3|_?_n of the building’s superstructure. Such models mathematically demonstrate
a building’s ability to withstand an earthquake. Use of these models is required, with
considerable latitude as to form,zby a national building code. MOA has adopted this code by
ordinance. Engineers can choose from at least 150 different software packages to
demonstrate that a given design complies with the various principles and formulas detailed in

the code.

The dispute surfaced in the summer of 2000 when MOA’s plan reviewers, assisted by a
Chicago seismic engineering firm, challenged DOTPF’s engineering subcontractor’s models
and supporting data. In MOA’s view, these submissions for the permit did not adequately
document the proposed design’s compliance with code requirements.a MOA recommended
that DOTPF hire a seismic engineering firm to assist the original engineering firm in
strengthening this documentation.

To expedite the process, DOTPF retained a California consulting firm with specialized
seismic experience to assist the orlglnal designer in meeting MOA concerns. By September
2000, the consultants felt they had remedied all questions concernmg the design and its
documentation. MOA disagreed and declined to issue a frill building permit for the
foundation and steel superstructure.

To resolve permitting concerns. DOTPF funded a consultant to assist MOA

The process of piecemeal api)rovals and rippling design changes continued to frustrate the
project’s construction schedule. In a further attempt to resolve the outstanding professional
differences, DOTPF agreed to pay $540,000 tor a California seismic engineering firm of
MOA’s choosing to assist the city in satisfying itself that the design was adequately
documented for earthquake safety.s

Counting MOA’s own engineering staff, this latest consultant (the seismic firm from
California) represented the fifth group of engineers to examine the design calculations
offered in support of the foundation and steel superstructure. This firm reviewed the design
and responded with a list of 574 questions or “review comments.” As part of MOA’s process,
DOTPF was expected to address these comments as well as those resulting from iterations of

subsequent followup comments,

3 Section 1630.1.2 of the 1997 Uniform Building Code (“Modeling requirements”) prescribes a "mathematical model of the
physical structure " that includes “all elements of the lateral force-resisting system," "the stiffness and strength of elements,
which are significant to the distribution offorces, " and "the spatial distribution o fthe mass and stiffness o fthe structure. "

4 DOTPF acknowledges that the in-house reviewers assigned by MOA included an experienced structural engineer. However,
DOTPF asserts that he had limited experience with the seismic software that documented the permit application. DOTPF also
indicates that one of the submitted models "was too complex to run on the Muni computers and so was not reviewed."

5DOTPF and MOA originally agreed upon a 5200,000 contract for the consultant. However, as the review protracted, the
amount was incrementally advanced to 5540,000 by June 2001,
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DOTPF frustration with M O A’'s process continued to escalate

After the review and response of the second MOA consultant, DOTPF staff grew
increasingly frustrated in its efforts to satisfy the city’s perceptions of the code requirements.
DOTPF’s discouragement is evident in this November 2001 memo from the project director

to his supervisor:

[The latest consultant] hasfour engineers working on permit issues and they
Intend to be responsive to our priorities, but there is no significant change in
the review process or the level of detail examined to resolve comments.
Without a change in this process, 1 am concerned that permit resolution may

not be imminent. [Emphasis added.]

Alsodin November 2001, another internal documente within the project management groupz
noted:

We have never attempted to bypass the Building Permit process or Uniform
Building Code requirements. However, enough is enough. The unprecedented
detailed and reiterative nature of the MOA's permit review process has
resulted in a seemingly never-ending (éuest for academic perfection far in
excess ofany reasonable expectation and has contributed to over $10,000,000

In cost overruns and more than ayear ofdelay to thisproject.

Apg)roximately 500 of the consultant’s 574 ciues_tions had been resolved by DOTPF by the
end of 2001. A full building permit was finally issued on April 5, 2002, two years after the

originally anticipated date.

6 This was a draft ofa letter not sent.
7This group consisted of personnel from DOTPF and various contractors.
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P EPORT CONCLUSION"™

As discussed in our Background Information section, there has been extensive delay in the
Department of Transportation and Public Facilities (DOTPF) obtaining a fiill building permit
for Concourse C from the Municipality of Anchorage.

As of January 2002, DOTPF estimated that permitting delays had so far cost the project an
additional $7 million and estimated that the total costs from the delays would ultimately

climb to over s12 million.

The scope, size, and time lines of the project, taken together, exceeded the in-house capacity
of the Municipality of Anchorage’s (MOA) permitting office. Recoveiy of the estimated $12
million in cost overruns related to the delay from either MOA or DOTPF consulting
engineers will be difficult. The former is immune by statute from any such claims, while
recovery from DOTPF contractors is made problematic since any such insurance claim
requires proof of malpractice and will likely involve protracted litigation.

Despite these limitations on DOTPF’s potential for cost recoveiy, we find that there were at
least four options, none of which DOTPF elected to pursug, that could have possibly resolved
the dispute in a more timely manner.

Following is further discussion of each of these conclusions.
MOA. withheld its permit due to a myriad of underlying disputes

DOTPF originally anticipated the issuance of a full building permit after a 70-day review
process. However, a full permit was not issued until two years later.

As detailed in the following sections, we identified definite solutions for resolving and
preventing such delay Joroblems. However, determination of the specific cause of this delay is
far less straightforward.

This protracted permit dispute actually consists of hundreds of individual disputes involving
differences of professional opinion amon? five groups of engineers. Sometimes MOA sought
further information to clarify code compliance. Other times, correction was made for a data
entry error in a computer model. Sometimes the equivalent of four “second opinions”
resulted in design modifications that the parties agree were genuinely helpful. Other design
changes were simply made to accommodate MOA, but not really Perceived by DOTPF as
necessary for a safe building. The line between the preferences of an individual firm and
actual code requirements was frequently blurred and in dispute. Litigation may be necessaiy

to assign responsibility to the various parties.

The State’s airport terminal project overwhelmed MOA's in-house permitting resources
-0-



In our view, the Concourse C project overwhelmed MOA’s in-house resources to review
Blans submitted with a permit application. MOA was in the midst of an overall construction

oom at the time it first received DOTPF’s application for a building permit to start work on
Concourse C. A MOA report indicates that it issued 3,000 building permits during FY01,
representing the city’s “largest construction pro%ram since 1984." Building designs for
these permits were reviewed by MOA’s staff of only seven plan review engineers.

Both MOA and DOTPF originally anticipated a 70-day review process. DOTPF asserts that
the unexpected delay resulted from an initial review that was unusual and unnecessary in the
degree of rigor needed to protect the public. MOA asserts that it was just carrying out its
responsibility, and the original plans and calculations failed to adequately document the
project’s compliance with code requirements.

After failure to reach agreement within the 70 days, MOA supplemented its in-house
resources by utilizing two consultants. The first, a Chicago firm, worked with MOA through
the summer of 2000, and assisted city reviewers In assessing the calculations and
methodolog?]/ set out in DOTPF’s original application. At the end of the summer MOA
needed further assistance, and DOTPF agreed to reimburse the city for a second outside
reviewer. MOA’s contract with this latter consultant summarized the city’s objective for the

services involved as follows:

MOA has determined that additional resources with structural expertise are
needed to assist in andfacilitate the review of structural engineering design
and construction documents on the large, multi-building Anchorage
International Airportproject.

Such language further indicates MOA’s lack of capacity to respond to DOTPF’s permit
application under the time lines needed to accomplish the State’s complex project.

Regardless of fault, recovery of delay damages from MOA is unlikely

DOTPF’s construction schedule has been seriously disrupted by MOA’s unexpected response
to the permit application. Rather than a full permit after 70 days, piecemeal approvals
occurred over a two-year period. DOTPF planned for an application process that was
customary, finite, and routine. Instead, the period from design to approval spanned major
changes in construction seasons, bidding climates, building codes, airline needs, federal
mandates, and world events, all of which were significant to the project’s design and costs.

As of January 2002, DOTPF asserted that these permitting delays had so far cost the project
an additional $7 million and estimated that the total costs from the delay would ultimately
climb to over $12 million. DOTPF anticipates these estimates will be adjusted as
construction continues. The components of these delay damages are detailed in Appendix A.
Like the project’s reqular eern itures, the delay costs incurred so far have been paid out of
the proceeds collected from the project’s bond sales.

- 10-



MOA takes the position that the permit process was protracted because the project’s desi%n
engineers presented an inadequate application. The desiﬁn engineers, as well as the
architectural firm that hired them, respond that MOA behaved inefficiently and lacked
adequate resources to review the design in a reasonable manner. They (and the engineers’
insurance cqmFan ) assert that the State is the victim of MOA’s unprecedented ban-age of
hyper-technical information requests over items insignificant to public safety.s

Regardless of the ultimate adjudication of fault, recovery of any delay damages from MOA is
unlikely. Under AS 09.65.070(d), municipalities have absolute immunity from awards of
money damages in lawsuits “based upon the grant, issuance, refusal, suspension, delay, or
denial ofa... permit... »o The Alaska Supreme Court has ruled that this broad immunity
applies regardless of the underlying intentions of municipal employees..o The statute I
designed to prevent litigation that would discourage local governments from undertaking

building code programs.n
Any recovery for a defective design will likely involve protracted litigation

The project required a unique structure with an original design. The new building was
designed around existing airport features, including physical integration with the present

domestic terminal.

En_?ir]eering carries a public image of certainty and precision. However, the design of a
building to withstand earthquakes Involves considerable subjective judgment. Building codes
incorporate various trade standards, such as those for structural steel, and provide designers
with a system of formula-based principles for predicting the reaction to seismic forces.

Though a multitude of software models are available to support an engineer’s judgment, a
design’s resistance to earthquakes is still a matter of professional interpretations and
opinions. For two years, the quality of the terminal’s design has been debated by a variety of
experts in the context of such interpretations and opinions.

The design en%ineers are covered by a $10 million malpractice insurance policy. The State is
entitled to collect from that coverage if the construction delays resulted from a defective
design. However, the en?meermg Irm defends its work, and its insurance company has
declined to pay the State for any delay damages. Thus, any insurance recoveiy will probably
require protracted litigation as to the engineering adequacy of what was submitted to MOA.

8 In November of 2001, the design engineers wrote DOTPF's project director that MOA's "process dictates a high level of
document perfection that cannot be achieved in an economical or timely maimer," an expectation that "exceeds any other
project we have been involved with."

9 However, this immunity statute does not mean that victims of a malfunctioning permit process are left without judicial
recourse. They may still seek an injunction that orders MOA to correct unfair procedures that me being used to apply a code in a
particular case, such as unreasonable delays or documentation. See J&L Diversified Ent. v. Anchorage. 736 P.2d 349 (Alaska
1987). The judge can appoint an expert (“master”) to evaluate complex situations or to address recurring compliance issues. See
Civil Rule 53(a); cf. Peter v. Progressive Corp., 986 P.2d 865 (Alaska 1999) (extensive discussion of various issues injudicial
use of masters).

1See J&L Diversified Ent. v. Anchorage, 736 P.2d 349 (Alaska 1S37),

1 Wilson v. Municipality o fAnchorage, 669 P.2d 569 (Alaska 1983).



DOTPF had several options that could have been used to resolve the two-year permit dispute

Although options to recover costs from either MOA or the project’s designers are affected by
|mmun|t)é and the protraction of litigation, DOTPF had other options to pursue in order to
resolve the permit dispute with the city. From our perspective, there are at least four options
that DOTPF should have considered.

EXHIBIT |

1 Appeal to local building code appeals

board. As is the norm for cities that AUTHORITY OF BUILDING BOARD

adopt  uniform  building  codes,
Anchora?e has by ordinance established
an aﬂpeas board, commonly referred to
as the “Building Board,” to resolve
interpretation disputes between builders
and MOA officials concerning a
project’s requirements.

As shown in Exhibit 1, the Building
Board has broad authority to resolve
disputes concerning the application of
the city’s building codes. DOTPF could
have appealed to the board as individual
technical issues or groups of issues
arose. DOTPF could have appealed any
direction to stop work on the project.
Any denial of a building permit would
also have been eligible for an appeal to
the hoard.

The 11-member board is composed of
local  architects, engineers, and
contractors, all independent from the
officials who review plans and issue
permits. The hoard’s decision binds the
city and, given the board’s expertise,»
may be conclusive on technical issues in
any later lawsuits over the same prog'ect.
Our review of the minutes of the

UNDER ANCHORAGE ORDINANCES

Anchorage Municipal Code 23.05.204.1:

In order to hear and decide appeals of orders,
decisions or determinations made by the building
ojjicial relative to the applicaton and
interpretations ofthe technical code, there shall be
and is hereby created a board ofappeals.. .

Anchorage Municipal Code 23.05.204.3C:

The Building Board shall hear and decide appeals
from actions ofadministrative officials relating to
code regidations under Title 23 [building codes].

Anchorage Municipal Regulation 23.10.005:

The board may determine the suitability o falternate
materials and methods of construction [and]
provide for reasonable interpretation of the
provisions o fthe building code...

Anchorage Municipal Regulation 23.10.013:

The board shall conduct a public hearing on any
provisions ofthe adopted building codes. In cases
involving a request for an interpretation of any
provision ofthe building codes or an appealfrom
the decision ofthe administrative official alleging
error in enforcement or interpretation of the
building codes, the board shall hold a formal
hearing at which time the appellant and/or his
representatives, and any supporting witnesses, may
presenttestimony relevant to the appeal,

Anchorage board (past five years) shows that it was available to promptly hear an
interpretation dispute throughout DOTPF’s two-year struggle to obtain a building permit.
Appeals are routinely heard within a month, but the board will call an expedited “special
meeting” if necessary to accommodate a tight construction schedule.

12 By city ordinance, the board is composed of members “qualified by experience or training to pass on matters pertaining to
building construction." Members must include two architects, two civil engineers, a mechanical engineer, un electrical engineer,
two general contractors, a mechanical contractor, a plumbing contractor, and an electrical contractor.
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Meetings are usually concluded within three hours, and a decision issued before
adjournment. Engineers and contractors usually present their cases directly to this
technical hoard, rather than through arguments by an attorney.

The scope of the appeals ranged from the installation of a dishwasher to the potential for
a high-rise (McKay Building) to be rehabilitated (versus demolished). Though airport
issues were never brought to the board, the board did consider an appeal from city
requirements on another state project. In 1998, the builder of a university dorm
challenged the "building inspection requirement ofelongated, open-front toilet seats. "

We believe DOTPF would likely have received a p*ductive hearing on the seismic issues
involved in its airport terminal. Seismic issues for other projects were considered in two
of the hoard’s appeals, both resolved in favor of the petitioning builder.

The board acts in a very independent manner. Appellants fare well before the board.

During the past five years, three-fourths of appeals taken to the board were granted to

appellants seekin%permits from, or relief from permit conditions set by, the city. It seems

entirele/ possible that the panel would have arrived at a resolution acceptable to DOTPF at
e

much less expense to the State.

. Binding plan review bv national standards organization. Like state and local
gi]overnments throughout the nation, Anchorage has adopted a variety of building codes
that are national standards written by the International Conference of Building Officials
(ICBOy.13 Anchorage has adopted ten of ICBO’s codes as local standards by ordinance,
such as the Uniform Building Code, Uniform Fire Code, and Uniform Plumbing Code.
DOTPF’s dispute with MOA Involved the application of ICBO’s Uniform Building Code.

ICBO is a well-known resource for governments that require assistance in applying its
codes. A city can contract with ICBO to review building permit applications when
in-house capabilities are challenged by volume or the need for specialized expertise.u A
binding ICBO plan review is also a recognized mechanism for resolving disputes between
builders and cities over code requirements.

Anchorage has in the past offered a builder this option if an interpretation debate
persisted. Nevertheless, DOTPF did not explore it during the course of the two-year

dispute.

. Binding independent “third-party (peer) review” by a private engineering firm. The
applicant bears all costs incurred by the city in processing a building Eermlt, whether
directly assessed by an explicit agreement or implicitly incorporated into the permit fee.

B Per ww.icho.org, "[tjhe International Conference ofBuilding Officials is a not-for-profit service organization owned and

controlled by its member cities, counties and states. "
141CBO publicly advertises this service on the Internet (www.icho.org):

To enable members to obtain support during peak workloads, as well as to gel expert advice when the construction ofa
major building project occurs, the Conference maintains a staff with expertise in structural, civil, fire protection,
mechanical and electrical engineering that provides a comprehensive plan review service. This service is used
primarilyfor large structures ofcommercial or industrial complexes or high-rise buildings. ...


http://www.icbo.org

As a result, DOTPF bears the cost of any engineering firms retained to help MOA as well
as the firm retained to help the project’s own design engineer.

To resolve the permit d:spute, DOTPF

agreed to pay $540,000 for a particular

seismic consultlnq firm chosen by

MOA. Unfortunate Y ambiguity in this
ut

EXHIBIT 2

EXCERPTS FROM
DOTPF-FUNDED CONTRACT FOR

expert’s role diluted the firm’s MOA’S SEISMIC CONSULTING FIRM
effectiveness in bringing the permit to
reSOIU“On. The Municipality of Anchorage (MOA) has

determined that additional resources with structural
expertise are needed to assist in and facilitate the
review of structural engineering design and
construction documents on the large, multi-building
Anchorage InternationalAirportproject. ..

DOTPF’s management assumed that
MOA was dele atlnﬁ its plan review to
the expert and that the city would abide
by the expert’s decisions without further

Contractor shall employ expertise in structural

review. However, the only written &

agreement regardin%the expert’s role is
the contract with MOA. Exhibit 2 shows
that under the contract’s terms, the
expert hired at state expense functioned
as only an advisor to MOA and had no
binding dispute resolution role.

Such an arrangement for outside
assistance, known in the industry as a
“third-party review” or “peer review,” is
not unique in the permitting process for
a large project.s

However, DOTPF  might have
negotiated more than an aavisory role
for the expert selected by MOA.
DOTPF and MOA could have explicitly

steelengineering to:

1. Promptly and impartially review design and
construction documents of the proposed
Anchorage International Airport building
project;

2. Make well-analyzed, reasoned, and techni-
cally supported written comments and
recommendations to the MOA concerning the
design and construction documents of the
Anchorage International Airport building
proj:ctto meetlocal and national codes and
standards. ..

Contractor agrees that all recommendations are
advisory, and the MOA shall have no obligation
tofollow such recommendations...

Contractor shall provide the MOA with written
findings and recommendations. ..

agreed that the consultant’s assessment

would be binding on both.1 [Emphasis added.]

5 Minutes for MOA's Building Board discuss a major private construction project involving renovation of the McKay Building.
The minutes note the building official's report to the board that a "jtjhird-party peer reviewjinn will be contracted withfor this
project because o fits complexity. "

16 Such an arrangement should not pose issues concerning improper "delegation” of the city's permitting authority. While a
building permit is actually “issued” by the city, it certainly has the authority to contract out plan reviews as necessary to ICBO,
or any other qualified private entity. Submission of a code application dispute to third-party resolution is neither new nor novel
for MOA or the industry (see footnotes 16-17). So long as the third party is guided by a clcarly-dcfmed scope of work and
sufficient criteria, no “delegation” problem should arise under a contractually agreed-upon alternative dispute resolution process.
See Municipality of Anchorage v. Anchorage Police Dept. Employees Assn., 839 P.2d 1080 (Alaska 1992). Nevertheless, if
DOTPF or MOA were still concerned about improper delegation, they could have included a provision in their agreement giving
gach party the right to an appeal to the building board.
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This latest firm was the third group of seismic experts retained at state expense to offer
opinions without binding effect on MOA’s decision to issue a building permit. Includ_lnﬂ
the original design team and MOA’s plan review engineers, :his firm became the fift
group of engineers to address the project’s seismic issues.

4. Commercial construction arbitration. A city and a builder will ideally negotiate some
settlement of any dispute over the code requirements for a project. However, if the parties
are unable to negotiate such resolution on their own, they can agree that an independent
arbitrator will arrive at a nonjudicial settlement for them.

Disputes are common in major construction projects. The respected American Arbitration
Association has a well-established process for “large, complex construction disputes” that
involve a claim of at least $1 million. This process is endorsed by the National
Construction Dispute Resolution Committee, which includes representatives from over 20
nations, organizations in the industry."”

MOA and DOTPF did not pursue the possibility of an arbitrated solution.

In hindsight, the above solutions seem feasible for expediting MOA’s issuance of a build'.ng
permit. However, DOTPF offers a variety of explanations as to why none of these solutions
were pursued. The most dominant reason seems to be that DOTPF continually felt that its
negotiations with MOA were productive and that issuance of a final building permit was
imminent, rather than years awa?/. As a result, they were reluctant to begin any processes that
MOA might consider adversarial.

Other DOTPF explanations include:

1 State’s desire to avoid legal remedies _ _ _
The parties were seeking practical engineering solutions to expedite construction

rather than legal remedies that would prolong it.

17 Among the organizations represented are the American Institute of Architects, the American Public Works Association, the
American Road and Transportation Builders Association, the American Society of Civil Engineers, and the Associated General

Contractors of America.
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2. Maintenance of a cooperative “partnering” relationship with MOA _
The parties envisioned themselves as partners in accomplishing a ‘)ubllc purpose
rather than as adversaries. DOTPF believed such a partnering relationship was

necessary for both this project and future projects.

3. Benefit of hindsight _ _ _
Various solutions that might now appear feasible were simply never discussed at the
time.
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F INDING AND RECOMMENDATION

Recommendation No. 1

The commissioner of the Department of Transportation and Public Facilities (DOTPF!
should pursue an amendment to AS 35.10.025 to allow state projects to elect independent

plan reviews for local building permits

Local requlation of state construction is not a universal practice in other states. Our survey of
the practices of 24 other states determined that state construction is not subject to local
building permits in 18 of those 24 states..s This determination is consistent with the
observation by one recognized expert that, unless the legislature elects otherwise, ‘State
owned buﬂdmg_s or structures located within municipal limits are not generally subject to
municipal building codes. "9

In Alaska, the legislature has made state projects subject to local building permits through
AS 35.10.025:

Compliance with local building codes. A public building shall be built in
accordance with applicable local building codes including the obtaining of
required permits. This section applies to all buildings of the state and
corporate authorities ofthe state.

Unfortunately, such intergovernmental relations may result in conflicts and inefficiencies in
accomplishing large construction projects, as has been the case with the Concourse C

building permit,

Rather than entirely eliminate a city’s role in state projects, we recommend that
AS 35.10.025 he amended to allow the State some responsible choices in its process to obtain
a local building permit. More specifically, the State should have the option to contract for the
plan review to be conducted by an independent entity acceptable to the city, at state

EXPense.o

Such an outside review of plans (“third-party review” or “peer review”) offers a valuable
second opinion for both the State and its design team. That outside review may be conducted
by a city’s own permitting staff, by the International Conference of Building Officials, or by

18 State construction projects are not subject to local building permits in the following states: Arizona, Arkansas, California,
Connecticut, Georgia, Idaho, Illinois, Kansas, Louisiana, Maryland, Nevada, New Mexico, North Carolina, South Carolina,
Tennessee, Utah, Virginia, and Wisconsin. State construction projects are subject to local building permits in the following
states: Florida, Montana, Oregon, Vermont, Washington, and Wyoming.

BMcQuillin Municipal Corporations (3rd ed.) § 24.513.05 (footnotes omitted).

20 The statute should provide a mechanism for resolving any dispute concerning the selection of the independent reviewer, such
as an appeal to the local building board or the governor's exemption of a particular project from local regulation. The statute
should also provide that the firm or organization conducting this independent review is protected by the immunity of
AS 09.65.070(d) to the same extent as that immunity would apply to an internal plan review.
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a respected private consulting firm. The resource chosen for this second opinion should
match the State’s construction schedule and the complexity of the project.

A city such as Anchorage may not have the in-house resources to provide periodic
“preliminary plan reviews™ or ongoing feedback during the design phase. However, if the
city has confidence in an outside reviewer, DOTPF should be able to proactively consult the
reviewer as the design evolves and avoid the delays experienced on Concourse C.

If the State elects the option for such an independent review, it should substitute for any
internal plan review by the city. If the independent review finds compliance with local
. building codes, the required permits should be issued without further plan review by the city.

Such a statutory change would allow the State to expedite construction of state projects while
also providing for an Independent, third-party review of large scale state projects.



APPENDIX A

TED STEVENS ANCHORAGE INTERNATIONAL AIRPORT
ADDITIONAL PROJECT COSTS RESULTING FROM BUILDING PERMIT DELAYS

(Unaudited)
Estimated
Expended Ultimate
Through Total For
Jan. 3. 2002 Proiect

Additional project management costs $423,120 $2,851,755
Additional design costs 1,175,000 1,287,598

Additional construction costs:
Changes in permit scope 2,063,210 4,188,210
Inefficiencies from permit delays 956,855 1,221,855
Winter construction due to permit delays 356,593 606,593
Extended overhead from permit delays 1.990.916 2.590.916
Totals $6,965,694 $12.746.927

Source: Data provided on Jan. 3, 2002 by DOTPF project director
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Call to Order _
Today’s date \s April 24th, 2003

The time is 9:00 am
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Other Business _ _ _
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