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UNITED STATES DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

W ash ing ton , D .C . O c tobe r 1 0 ,  1 9 7 8

T h is  p l a t ,  h av ing  been c o r r e c t l y  e x e cu ted  i n  accordance 
w ith  th e  re q u irem en ts  o f  la v ; and th e  r e g u la t io n s  o f  t h i s  
E u reau , i s  h e reb y  ac c ep ted .

F o r  th e  D i r e c t o r
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L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M April 9,2002

SUBJECT:

TO:

FROM:

Vacation of Right-of-Way (Work Order No. 22-LS1664\A) 

Senator Lyda Green

Gerald P. Luckhaupt 
Legislative Counsel

Enclosed is the bill draft you requested. Article II, § 19, Constitution of the State of 
Alaska, provides:

The legislature shall pass no local or special act if a general act can be 
made applicable. Whether a general act can be made applicable shall be 
subject to judicial determination. Local acts necessitating appropriations 
by a political subdivision may not become effective unless approved by a 
majority of the qualified voters voting thereon in the subdivision affected.

This bill draft could be subject to challenge as a local and special act. However, it is not 
immediately clear to me that a general act could be made applicable.

GPL:med
02-358.med

Enclosure
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STATE OF ALASKA 
DEPARTMENT OF NATURAL RESOURCES 

DIVISION OF LAND 
DEPARTMENTAL DECISION

Knik Glacier Trail

BOOK 0937PAGE 010

Proposed Action: The proposed action is to determine the applicability of the RST #17 - Knik 
Glacier Trail decision, approved by the Acting Commissioner, January 11, 1995, to U.S. Survey 
5265 and 5839; to determine upon particularized review of the conflicting evidence and in light of 
the availability of alternate access across state land, that no public right-of-way is certified across 
either U.S. Survey 5265 or U.S. Survey 5839; and to reserve in public ownership as a right-of-way 
to Metal Creek, an existing alternative access route across state land within Sections 27 and 28 of 
Township 16 North, Range 5 East, Seward Meridian, Alaska.

The Knik Glacier trail is asserted as an RS 2477 right-of-way. The right-of-way for the trail 
begins at the public access easement established by the Matanuska-Susitna Borough in the vicinity 
of Jim Creek within T. 17 N., R. 3 E., S.M. and then follows the right bank of the Knik River for 
approximately 18 miles, thence up Metal Creek approximately 4 miles to a block of state mining 
locations. The subject U.S. Survey lots are located in the vicinity of the mouth of the Glacier Fork 
of the Knik River and Metal Creek. The Knik Glacier trail is identified as RST #17 - Knik 
Glacier Trail in the Departmental Decision and Certification approved by the Commissioner of 
the Department of Natural Resources in January, 1995.

Authorities:

AS 38.05.020 Duties of the commissioner 
AS 38.05.035 
AS 38.05.850 
AS 38.04.055 
RS 2477 
11AAC 51

Duties of the director 
Permits
Access through private use areas 
Section 8 of the Mining Law of 1866
Nomination, Identification, and Management of RS 2477 Right-of-Way

Administrative Record:

a) Administrative ADL casefiles.
b) Classification order # SC 86-015, by reference.
c) Susitna Area Plan dated June, 1985, by reference.
d) RST #17, Departmental Decision and Certification.
e) Court Records
f) Alaska Constitution, Public Trust Doctrine, Alaska Statutes Title 38, ani 

Alaska Administrative Code Title 11, by reference.
g) Public comments.

This is to certify that this is a true and correct copy of the original as executed by the di/ector of the Division of 
Land, Department of Natural [sources.

Title Administration
£)ate - 'S  -  ^  **' 9

The administrative record contains background information on issues, existing resources, land 
status, land ownership patterns, management intent, and land classification.

The administrative record also contains background information for each proposed use on size, 
location, proposed construction, history of adjudication, title, agency comments, and other 
requirements.

Properties Affected:

Lands within the affected township, Township 16 North, Range 5 East, Seward Meridian, Alaska, 
are a mixture of state owned-lands with several 5-acre privately owned parcels. This decision
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deals with the following properties situated within the Palmer Recording District, Third Judicial 
District, State of Alaska: U.S. Survey No. 5265 lying within Section 27; U.S. Survey No. 5839 
lying within Sections 27 and 34; and state lands lying within Sections 27 and 28.

Planning and Classification:

The state owned lands are located within management unit Id (Chugach Mountains) of the 
Susitna Area Plan and are to be managed for public recreation and wildlife habitat. The area is 
classified Wildlife Habitat by Classification Order # SC 86-015.

Justification for Action:

To resolve a long-standing access dispute by providing legal public access, reserved under state 
law, to provide access through an area where the route of a certified RS 2477 trail is disputed and 
uncertain, and thereby to remove an alleged cloud of title to private land that is not necessary to a 
continuous public trail.

Scope:

Reserve a right-of-way in state ownership to ensure the continuity of RS 2477 right-of-way in the 
vicinity of the junction of the North Fork of the Knik River with the main riverbed of the Knik 
River within Sections 27 and 28 of Township 16 North, Range 5 East, Seward Meridian.

Background:

RST #17, Departmental Decision and Certification, provides historical documentation on the 
establishment and use of the trail.

Public Notice and Public Comments:

The public was invited to comment on a Preliminary Decision from July 31, 1995 until September 
11, 1995. Public comments were received from Michael Connor, Kenneth and Joanne Fitzgerald 
and Austin Helmers. Michael Connor’s comments, received on August 16, 1995, addressed 
several issues that the department had previously considered, with the pertinent issues being:

1) Whether it is possible to certify two discontinuous stretches of trail as RS-2477 right-of-way?
The department agrees that the trail has a termini at both ends, being in this case, the city of 
Palmer and a mining camp located approximately 3 miles up Metal Creek and was used as a 
continuous route. However, the location of the trail from the vicinity of the old Liska/Tex Cobb

% cabin to Metal Creek as depicted on the ARC map does not appear to go through the present day
location of U.S.S. 5265 and U.S.S. 5839, and appears to be overgrown and unusable. By providing 
for an alternate access route that presently exists, the department ensures a continuous access trail 
from the Knik River to the road to Metal Creek that was constructed by Doug Sumner, beyond his 
property, in the early 1960’s. The language of this final decision clarifies the effect and intent of 
the department’s decision.

2) In regards to the Field Examination as addressed below, how old is the route through the 
Puddicombe/Dunham properties . . .? “ The department recognizes that the road inspected was 
built by Mr. Sumner in the early 1960’s, prior to the establishment of the alternate route, by miners
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in the early 1980’s. The department also recognizes that trails existed through the U.S. Surveys 
5265 and 5839, but evidence lacks of anything more than minimal use of the trails across the 
property during the period preceeding 1965. As addressed below, aerial photos from the 1950’s do not 
depict any distinct trails through the parcel. Aerial photos from 1978 clearly show the present road, 
constructed between 1965 and 1967, through the parcel and beyond into the Metal Creek area.

3) In regards to the Discussion, what were the judge’s finding ,“In a private lawsuit to which the 
State was not a party? The reference for that decision has been modified for accuracy.

JoAnne Fitzgerald’s comments, received by the department on September 1, 1995, also addressed 
several issues that the department had previously considered, with the pertinent issues being:

1) Whether it is possible to certify two discontinuous stretches of trail as RS-2477 right-of-way?
The department’s considerations are described in it’s response to Mr. Connor’s first comment.

2) Whether it is proper “ to respect private property rights.. .at the cost of losing a well documented 
trail or in the least substituting a dangerous r/w...” ? As noted elsewhere in this decision, the 
department finds the documentation of trail use specifically across U. S. Surveys 5265 and 5829 
sketchy and inconclusive. The department is not convinced it could succeed in proving a claim of 
RS 2477 across those properties. The miners established an alternative route avoiding the 
properties in the early 1980’s. This route, located on state land, shows signs of use. While not 
improved to the standard of the road across U.S. Surveys 5265 and 5839, the alternate route can 
provide access as good as other portions of the road to the Metal Creek drainage above U.S. Surveys 
5265 and 5839. In this case, the availability of an alternate route makes it unnecessary to commit 
public resources to pursue a questionable claim against holders of private properties.

3) Whether in light of the “ broad based support in the community and borough [ for this trail, it is 
proper to]. .. put the interest of two individual property owners ahead of the interest of the people 
when this trail is well documented and well used”. The department addresses this issue above.
The support of the community and the borough is commended. Because the issue of whether an RS 
2477 right-of-way exists through the private lands near the mouth of Metal Creek is inconclusive, 
that support would best be channeled toward support for improvements to the alternate access 
provided under this decision. This decision, which ensures continuous access to Metal Creek, is 
not inconsistent with community support.

Austin Helmers’ comments, received by the department on September 5, 1995, addressed some 
issues already considered above.

In addition, Mr. Helmers’ question whether the standard patent reservation effectively reserved 
an RS 2477 over these properties. The Bureau of Land Management has utilized the two standard 
patent language statements relating to the reservation for a right-of-way for ditches and canals 
since 1890 (43 USC 945) and the reservation for construction of railroads, telegraph and telephone 
lines since 1914 (38 Stat. 305). The department is not aware of any interpretation of these 
reservations that would apply to an RS 2477 public right of way.

Mr. Helmers also notes that, “a decision in this case should recognize the existence of a valid RS 
2477 right-of-wav. but under present circumstance, including alternate (if adequate) access . . . “. 
That is exactly what the decision is intended to do: to confirm the general validity of RST-17, Knik 
Glacier Trail, as an RS 2477 public right-of-way, providing alternate access across state land for a 
portion where historical information as to the precise route is inconclusive and in dispute. Mr. 
Helmers’ suggestion that a court decide whether the RS 2477 right of way exists across U. S.
Surveys 5265 and 5839, would require needless expenditure of public funds in light of the
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availability of the alternate route.

The information provided by public comments provides no evidence not previously considered by 
the department that an RS 2477 right-of-way exists through either U.S. Survey 5265 or U.S. Survey 
5839.

Field Examination:

On May 5, 1995, departmental staff, accompanied by an engineer from the Department of 
Transportation and Public Facilities, conducted a site visit of the subject properties and 
surrounding state land in the vicinity of the mouth of Metal Creek/Knik River area.

The group inspected an alternative access route that had been established by miners during 1981 
and 1982, on state lands within Section 28 of T. 16 N., R. 5 E., located approximately 1/2 mile 
northwesterly of the mouth of the Glacier Fork, Knik River. The alternate route climbs up a slope 
from the Knik River gravel bar and then connects to the Metal Creek mining road. The trail 
bypasses the private properties and consists of an unimproved trail approximately 6 to 10 feet wide, 
that connects to the Metal Creek mining road at a point northerly of U. S. Survey No. 5839.

The group also inspected the older route through the Puddicombe/Dunham private properties. U. S. 
Survey 5265, the Puddicombe property, is located at the mouth of the Glacier Fork of the Knik River, 
near Metal Creek. The road, constructed in 1965 - 1967, is accessible by any vehicle which could 
reach the parcel, ie., four-wheeler, swamp buggy or other vehicles. The road is improved from the 
gravel bed at the mouth of the river, on through the parcel and continuing on easterly through state 
land and U.S. Survey 5839, to intersect with the alternative access route and the Metal Creek 
mining road. The road shows signs of rock blasting near the mouth of the river, where the road 
traverses uphill through the parcel.

Discussion:

The decision in RST #17 discusses the construction of the road through U.S. Survey 5265. The 1973 
notes in the decision reference that the road up to Metal Creek, beyond U.S. S. 5265, was 
constructed in 1965,1966 and 1967, by Mr. Sumner, the original owner of the parcel, at a cost of 
$9,000. However, additional information in the decision noted that in 1993, several parties stated 
that the trail was in use in 1955 and used for prospecting trips.

In a private lawsuit to which the state was not a party, the Superior Court reviewed most of the 
evidence presented to the department, and found it insufficient to support finding of an RS 2477 
right of way prescriptive easement across U. S. Survey 5265 (U. S. Survey 5839 was not at issue in 
that action).

The court records reference affidavits of there being trails through U.S.S. 5265. The division 
recognizes that trails existed through the U.S. Surveys, but evidence lacks of anything more than 
minimal activity on the trails within the Metal Creek valley during the period proceeding 1965.

This office has examined aerial photos of the area from the 1950’s which do not appear to show any 
particular trails through the parcel and beyond to Metal Creek. Aerial photos from 1978 clearly 
show the present road, constructed between 1965 and 1967, through the parcel and beyond into the 
Metal Creek area. Also examined were Alaska Road Commission records from 1923 that are 
referenced in RST #17. The road as depicted on the map that Alex Liska submitted to the Alaska 
Road Commission does not appear to go through the present day location of U.S.S. 5265.
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An alternative route exists for access into the Metal Creek mining area. The alternate route, 
located on state land, shows signs of use. While not improved to the standard of the road across 
U.S. Surveys 5265 and 5839, the alternate route can provide access as good as other portions of the 
road to the Metal Creek drainage above U.S. Surveys 5265 and 5839. To improve access over the 
route, a ramp and other improvements could be constructed of locally available gravel. Per 
discussions with the private property owners, the alternative road does not cross onto private lands 
within U.S. Survey 5839. If U.S.S. 5839 was impacted, the location of the intersection of the 
alternative access route and the Metal Creek road could be shifted easterly to avoid the private 
land.

Keith Morberg of the Department of Transportation and Public Facilities was present during the 
field inspection. DOTPF was asked to comment as to whether there was a definite destination to 
which the department might be interested in building a highway, and how would it relate to the 
department’s mission. DOTPF’s representative was also asked if it was possible to use the 
alternative access route for transportation into the Metal Creek mining area. Mr. Morberg 
understood the area to be used primarily by a limited number of miners and recreational users. 
Mr. Morberg indicated that he did not presently see any likelihood that the road across U. S. 
Surveys 5265 and 5839, or any other route to the Metal Creek mining district, would be needed for a 
future highway project. Mr. Morberg indicated that he believed the alternate access route could 
provide recreational access to the mining area consistent with the quality of access now available 
further up the trail.

Evidence that a RS 2477 right-of-way exists through the private lands near the mouth of Metal 
Creek is inconclusive. DNR stated in the January, 1995 RST #17 decision, "An RS 2477 right-of- 
way should be asserted along the historic route which is the most feasible and prudent. Public 
comments indicate multiple alignments, which should be confirmed through field inspection. If 
at the time of platting, sufficient state land exists to bypass third party landowners, the state 
generally follows this policy.”

Alternatives:

The following alternatives were considered:

1 . Authorize the proposed action without modification.

2. Authorize the proposed action with modifications.

3. Do not authorize the proposed action.

Alternative 1 is the alternative that maximizes the public interest. The decision is consistent with 
the management intent of the Susitna Area Plan for this area.

Final Finding and Decision:

After particularized review of the conflicting evidence and in light of the availability of alternate 
access across state land, I hereby determine that the RST # 17 - Knik Glacier Trail decision, 
approved by the Acting Commissioner, January 11 , 1995, is inapplicable to U.S. Surveys 5265 and 
5839; and that DNR no longer certifies any public right of way across either U. S. Survey 5265 or 
U. S. Survey 5839. An alternative route on state land exists within the township that is suitable for 
reservation as a public right-of-way. The route, though not improved or suitable for use by 
conventional vehicles, is presently passable and provides for access into the Metal Creek area by
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miners, hikers, hunters and others that may use the area.

I hereby determine that DNR reserve a right-of-way to make the alternative route of record; to link 
the Knik River portion of the RS 2477 with the Metal Creek portion of the RS 2477 right-of-way, and 
to provide for trail access at users’ own risk into the Metal Creek area by miners and other 
recreational users.

A center line survey of the existing alternative route will be completed to establish the location for 
record purposes.

»00K 0937PAGE 015

Final Finding and Decision:

I find that all requirement of applicable statutes and regulations have been m et, and it is in the 
best interest of the state to proceed with this action.

Appeals:
This is a final administrative order and decision of the department for purposes of an 
appeal to Superior Court. A person adversely affected by this final order and decision may 
(1 ) appeal to Superior Court within 30 days in accordance with the rules of the court, and to 
the extent permitted by applicable law, or (2) first request reconsideration of this decision, 
in accordance with AS 44.62.540 and 11 AAC 02.020, to John Shively, Commissioner, 
Department of Natural Resources, 3601 C street, Suite 1210, Anchorage, Alaska 99503-5921. 
Please include the appeal code number provided below. Any such request for 
reconsideration must be received at that address, or be received by being faxed to 1-907-562- 
4871, within 15 calendar days after the date of “delivery” of the decision, as defined by 11 
AAC 02.040(c) and (d). Failure of the commissioner to act on a request of reconsideration 
within 30 days after delivery of this decision is a denial of reconsideration and is also a 
final administrative order and decision for purposes of an appeal to Superior Court. It may 
then be appealed to Superior Court within a further 30 days in accordance with the rules of 
the court, and to the extent permitted by applicable law. A copy of 11 AAC 02 may be obtained 
from any Department of Natural Resources office. If no request for reconsideration is 
filed before the end of the period specified, this decision then goes into effect.
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    — — —
Ronald W. 'Swanson 
Director, Division of Land 
Department of Natural Resources

J o h i v e f y T  CommissTor 
Department of Natural Resources

Appeal Code Number COSC102595
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IN THE/SUPERIOR-^OURT FOR THE STATE OF

THIRD JUDICIAL DISTRICT « »
CRAIG PUDDICOMBE and JOHN DUNHAM

Appellants,

v s.

STATE OF ALASKA, DEPARTMENT OF 
NATURAL RESOURCES,

Appellee.
Case No, 3PA-'95-248 Civil

STIPULATION FOR DISMISSAL OF APPF.&T,

COME NOW, appellants, CRAIG PUDDICOMBE and JOHN

DUNHAM, by ROPPERUD AND HEFFERAN, and the STATE OF ALASKA, by 
.** . •

Assistant Attorney General JOHN L. STEINER, and hereby 

stipulate and agree as follows:

1. The STATE OF ALASKA, DEPARTMENT OF NATURAL 

RESOURCES, DIVISION OF LAND, issued its final Depax'tmental •

4 •
Decision on October 26, 1995, which decision pertains to the 

property which is the subject of this appeal. The 

Departmental Decision is on file with this court, as Exhibit 1 

to the Motion for Reconsideration, dated January 16, 1996.
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2. Based on that decision, which is final and no 

longer subject to appeal, the STATE OF ALASKA claims no public 

right of way across U.S. Survey 5P65 and U.S. Survey £ 8 3 9 , and 

this appeal, consequently, is moot.

3. The undersigned respectfully request that this 

court enter the Order submitted concurrently herewith.

Date

KOPPERUD AND HEFFERAN 
Attorneys for Appellants

By-. dh iM T3mMAa/in
PATRICIA R. HEFFERA#( J

Date : . 1 - 3 0 -
L. STEINER, Assistant

General for the STATE

BKO I I 22PG066 I
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KOPPERUD.AND HEFFERAN 
351 W. Swanson Ave., Suite 3 
Wasilla, AK 99654-6892 
(907) 376-2439 
Attorneys for Appellants
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IN THE (SUPREME YoURT FOR THE STATE. OF /aLTSk^
5  *\>

rr? • .-■ 
5  *-3

-wf

O?

CRAIG PUDDICDMBE and JOHN DUNHAM 

Appellants,

v s .

JOANNE CONNER FITZGER7 ..0,
MICHAEL CONNER, STATE jF ALASKA, 
JAMES V. KRACKER, DALE NICK FIDLER,

Appellees,

Cr,

Supreme Court No. S-6639

Superior Court Case nq^ 2 pa-91-391

STIPULATION FOR DISMISSAL OF APPEAL 

COME NOW, appellants, CRAIG PUDDICOMBE and JOHN 

DUNHAM, by KOPPERUD AND HEFFERAN, and the STATE OF ALASKA, by 

Assistant Attorney General JOHN L. STEINER, and hereby 

stipulate and agree as follows:

1. The STATE OF ALASKA, DEPARTMENT OF NATURAL 

RESOURCES, DIVISION OF LAND, issued its final Departmental

ro
ro
~oCD
Ocn
cn
r>o

1
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D e c is io n  on  O c to b e r 26 , 1995, w h ic h  d e c is io n  p e r ta in s  to  th e  

p r o p e r ty  w h ic h  i s  th e  s u b je c t  o f  t h i s  a p p e a l.  The * 

D e p a r tm e n ta l D e c is io n  i s  on f i l e  w i t h  t h i s  c o u r t ,  .as E x h ib i t  l  

t o  th e  M o tio n  f o r  E x te n s io n , d a te d  November ?2 , 1995 .

•2. Based on t h a t  d e c is io n ,  w h ic h  i s  f i n a l  and no 

lo n g e r  s u b je c t  to  a p p e a l, th e  STATE OP ALASKA, c la im s  no p u b l ic  

r i g h t  o f  way a c ro s s  U .S . S u rve y  5 2 65  and t h i s  a p p e a l, 

c o n s e q u e n t ly ,  i s  m oot.

3 . The u n d e rs ig n e d  r e s p e c t f u l l y  re q u e s t  t h a t  t h i s  

c o u r t  d is m is s  t h i s  m a tte r  and o r d e r  th a t  th e  cash  a p p e a l bo nd  

be r e tu r n e d  f o r t h w i t h  to  CRAIG PUDDICOMBE and JOHN DUNHAM, th e

p o s t in g  p a r t ie s .

KOPPERUD AND HEFFERAN 
'  A t to rn e y s  f o r  A p p e l la n ts

D a te : B y :_
* /  D7\rrorr'T7v tj t

D a te : ( - Z - Z ' H

4<»ttny uvMthlo 10 ctruu, full copy crt&n . 
oriqltud document on fll* In tto Appoltato 
Courts o( tho Bttta qf AlSa&a.

PATRICIA R. HEFF.
M .

JOHN/L. STEINER", A s s is ta n t  
A t to rn e y  G e n e ra l f o r  th e  STATE. 
OF/ALASKA

AfwtwroooJ
COURTSy

BK 0 I 122 PG 0663
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IN  THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JU D IC IAL DISTRICT AT ANCHORAGE 

CRAIG PUDDICOKBE and JOHN DURHAM 

A p p e l la n ts ,

VS.
*,TEUHALASKA TH1RO DISTRlCl 

APPEALS 01V.

STATE OF ALASKA, DEPARTMENT OF 
NATURAL RESOURCES,

A p p e l le e .

Case No: 3PA-95-24B  C i v i l

JAN’'2 j'996]
Ctwk ol the Trial Courts

   DeptP'

NOTICE OF INTENT TO ENTER 
RULING REQUESTED BY APPELLANT

A p p e l la n t  has in fo rm e d  th e  c o u r t  t h a t  an a p p r o p r ia t i

r e s o lu t io n  o f  t h i s  m a t te r  w o u ld  be t o  d is m is s  w i t h  a f in d in g  • / ,
t h a t  th e  s t a t e  has ' no c la im  t o  o r  i n t e r e s t  i n  th e  tw<

p r o p e r t ie s  s u b je c t  t o  t h i s  a c t io n .

U n le ss  an  a p p o s i t io n  i s  r e c e iv e d  fro m  th e  s t a te  b: 

F e b ru a ry  1, 199.6, su ch , an o rd e r  w i l l  be  e n te re d .

D ated  t h i s  2-*?^' day o f  J a n u a ry , 1996 a t  A nchorage 

A la s k a .

John'"Reese 
S u p e r io r  C o u r t Judge

a ''o f tiia abov®\va3 mailed to each j  _ <Cy_ *
cf faflowfng at tiielr addresses of

reca!>s'
Srahjai-y/Doputy Cfsrk '  *

w ,rt at-
C c ; A l a s k a  C o u r t  S y s t e m

BtC0 I I 22PG0 66L
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IN  THE SUPERIOR COURT FOR THE STATE OF ALASKA<
THIRD JU D IC IAL DISTRICT

I
CRAIG PUDDICOMBE and JOHN DUNHAM 

A p p e l la n ts ,

v s .  .

* * •
JTATE Of-ALASKA TH1R0 DiSTTOCT

appeals'oiv.

STATE OF ALASKA, DEPARTMENT OF 
NATURAL RESOURCES,

A p p e l le e .

FEB 0 3199.0
Ctort; of iho Trial CowlsfroMflTfla

.Dspuf'*

) Case No. 3PA-95-248 C iv i l -

"■a

s

OB]3fiBLjQ£JBX5iJXS.sait 

Upon th e  S t ip u la t io n  and R equest f o r  O rd e r o f

D is m is s a l,  and th e  c o u r t  b e in g  f u l l y  a d v is e d  u n d e r th e

• ^  • p re m ise s , *

IT  IS  HEREBY ORDERED, based  upon th e  STATE OF ALASKA 

c la im in g  no p u b l ic  r i g h t  o f  way a c ro s s  U .S . S u rve y  5265 and

I o
j | f |3 9 , S e c t io n s  27 and 34, Tow nsh ip  1 6 -N o rth , Range 5 E a s t,

lo c a te d  in  th e  Palm er R e c o rd in g  D i s t r i c t ,  T h ir d  J u d ic ia l  

J t e t r i c t ,  S ta te  o f  A la s k a , p u rs u a n t to  RS 2477, t h i s  m a t te r  i s

CO:thy t.v<, .* c 
a copy o! the r.br/GC«c:r-s!isct i0

ie lreby  DISMISSED, The C le rk  i s  o rd e re d  to  r e tu r n  t l j i i  $7

:^sh  bond  to  A p p e lla n ts .
■;&
') a t e ; _____

1 JOHN REgSE J  “  'g'
SUPERIOR COURT JUDGE ? -  \  J

I  % ^
i t  

i .. -k

a copy oi ten asr/o * • « » **° Ga^  
of iha fo llow ing^ ti.tfif adu fassG s^'
rccor^r >
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LAND STATUS
M2 KNIK GLACIER

RESOURCE A SSE SSM E N T
FE B R U A R Y 19 9 3

r e c e i v e d

tes'O.

j A M •» f ,  p r i v a t e / n a t i v e :  OWNED
H: • • 'i J. V  r » I

EU
BOROUGH OV’NEO 

STATE SELECT^ 1

STATE OWNEO jPATENTED 

NATIVE SELECTEE [• «

STATE/NATIVE SELECTED g 55A>s



A L A S K A  S T A T E  L E G I S L A T U R E

Interim:
6 0 0  E a s t R a ilro a d  A v e n u e  
W asilla , A la sk a  9 9 6 5 4  
(9 0 7 )3 7 6 -3 3 7 0  
(9 0 7 ) 3 7 6 -3 1 5 7  F ax

S e n a t e  H e a l t h , E d u c a t io n  a n d  S o c ia l  S e r v ic e s  C o m m it t e e
Se n a t o r  L y d a  G r e e n , C h a ir

Sponsor Statement 
Senate Bill 362

“AN ACT RELATING TO VACATION RS2477, RIGHT OF WAY 
ON USS 5265”

Senate Bill 362 was introduced to address the concerns of Mr. Craig Puddicombe 
and his partner Mr. Jack Dunham on the RS2477 through their property on the 
Knik Glacier Trail USS 5265, Section 34, Township 16 North, Range 5 East, 
Seward Meridian.

Mr. Puddicombe came to our office after exhausting efforts through DNR to 
accomplish a vacate process on his property in the Mat-Su.

The Knik Glacier Trail begins in Palmer and ends at a mining camp located 
approximately 3 miles up Metal Creek and was used as a continuous route. 
However, there is an existing RS2477 recognized by DNR for the area since 1995 
that does not go through USS 5265. The intent of this bill is to vacate an RS2477 
on private property when there is already an existing, established RS2477 route for 
the area that provides access around the private property.

The vacation of rights-of-way is found in AS 19.30.410, the vacate may be 
approved by the Legislature.

Senator L oren L em an , V ice-Chair  
Senator Jerry W ard , Senator Gary  W ilken , Senator Bettye D avis



L E G A L  S E R V I C E S

(907) 4 6 5 -3 8 6 7  o r  4 6 5 -2 4 5 0  
FAX (907 ) 4 6 5 -2 0 2 9  
Mail S to p  3101

DIVISION O F L E G A L  A N D  R E S E A R C H  S E R V IC E S  
LEG ISLA TIV E  A F F A IR S  A G E N C Y  

S T A T E  O F  A L A SK A S ta te  C apito l 
J u n e a u ,  A la sk a  9 9 8 0 1 -1 1 8 2  

D e liv e rie s  to: 1 2 9  6 th  S t., R m . 3 2 9

M E M O R A N D U M April 9, 2002

SUBJECT:

TO:

FROM:

Vacation of Right-of-Way (Work Order No. 22-LS1664VA) 

Senator Lyda Green

Gerald P. Luckhaupt 
Legislative Counsel

Enclosed is the bill draft you requested. Article II, § 19, Constitution of the State of 
Alaska, provides:

Tne legislature shall pass no local or special act if a general act can be 
made applicable. Whether a general act can be made applicable shall be 
subject to judicial determination. Local acts necessitating appropriations 
by a political subdivision may not become effective unless approved by a 
majority of the qualified voters voting thereon in the subdivision affected.

This bill draft could be subject to challenge as a local and special act. However, it is not 
immediately clear to me that a general act could be made applicable.

GPL:med
02-358.med

Enclosure



US 5265 
TIME LINE OF EVENTS 

PUDDICOMB E/DUNHAM

1983: We purchased the land free of any easements, with a clean title report.

1990: Due to seasonal flooding, we offered a few local miners an easement through our 
property, but they refused the easement.

1991: In April we filed "Quiet Title ’’ litigation to protect our property from adverse 
possession claims.

1993: We went to trial with Judge Shortell presiding. We prevailed on the adverse 
possession claims, but during the trial the defendants brought up the subject of RS2477.

February 1994: Judge Shortell ruled that there was no validity to adverse possession 
claims or the RS2477 claim.

Mav 1994: The court ordered the state to study the validity of an RS2477 claim. The state 
entered the lawsuit and ruled after a 21 month study and an onsite investigation.

October 25.1995: The state ruled against an RS2477 on US 5265. The language of this 
decision clarifies die background and intent of the department’s decision.

January 22 & 30.1996: The DNR decision against an RS2477 on US 5265 was non- 
appealablc in both courts, and dismissed by Judge Reese based on a stipulation we entered 
into with the attorney general.

April 1996: Supreme Court reversed Judge Shortell’s ruling as to RS2477 without any 
mention of die "State’s Decision” in the DNR review. We appealed and were denied 
without reason.

May 1996: The Supreme Court remanded back to Shortell to find “extent and location” of 
theRS2477. Shortell’s comments on this Supreme Court direction are: “Although I 
strongly disagree with the Supreme Court findings and cannot believe the injustice that 
results from this, civil disobedience is not available to me, I will follow the ruling on 
remand to the best of my ability.”
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June 1999: The first thing one of the justices said at oral argument on our appeal back to 
the Supreme Court was: "Why not simply vacate the RS2477?" Our attorney responded 
that there was a $35,000.00 cash bond held by the courts, which we had to give to the 
court because Judge Shortell assessed full attorneys fees against us unde? a “public 
litigant” theory.

August 1999: Supreme Court ruled that there was an RS2477on US 5265, but reversed the 
attorney fee bill against us and remanded back to the Superior Court for review of the 
attorney fee issue.

September 15. 1999: We wrote to the commissioner of the DNR per AAC11AAC51.100 to 
vacate this RS2477 on US 5265 and to confirm the DNR decision that access in the area 
was sufficient on the road around US 5265 that was recognized as the RS2477 for the area.

December 17. 1999: Commissioner Shively advised us to vacate through the Legislature.

Start of 2000 Session: Wc asked the Legislature to vacate, but they were too busy and 
didn’t have the money for vacating.

End of2000 Session: Having gotten nowhere, wc turned to the DNR commissioner after 
2 1/2 years of stalling, the state’s loss of registered mail, and not responding. As of this 
day we have yet to get an answer to our registered letter to the commissioner in August 
2001.

February 21.2002: We then formally requested to Senator Green’s and Representative 
Ogan’s offices that they vacate any RS2477 on our property.

CONCLUSION

To all Senators and Representatives to whom wc have written before, please take time to 
note the colored map of die area. DNR’3 engineer, Keith Morberg, among others, studied 
and visited US 5265 in 1995, and agreed that there was another route “consistent with the 
quality of access now available.” (State’s 10/25/95 decision, page 5) Access does not 
need to destroy our private property. We have lived this battle for 12 years and spent great 
sums of money. We hope to find justice with the Legislature this session, clearing up title 
to our 5 acres at US 5265.
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662 4 663 A ccess R oads § 19.30.420 IT
1685
1686 
1687 •* 
1689 ’ 
1691 ‘
1693 i
1694
1695 J
1696 J-
1697 '
1698 -
1699 ‘
1700
1704
1705 T
1710
1711
1712
1713
1714
1715
1717
1718
1720
1721
1722
1723
1737
1738
1741
1742
1745
1746
1747 
1759
1783
1784
1785
1786
1787
1788
1789
1790
1791
1792 
1794 
1800
1804
1805 
1814 
1843 
1845 
1852

Ladue River Trail
Steele Creek — Border
Manley Hot Springs — Sullivan Creek
Dry Bay Trail
Cottonwood Bay — Old Iliamna
Bear Creek — Eagle Creek
Little Minook Creek — Troublesome Creek
Hodanza River Trail
Mission Creek Trail
The Government Route — Fortymile Station to Eagle Supply Route
Canyon Creek — Hanagita River
Bremner River Trail
Chickaloon — Coal Creek
Purgatory — Stevens Village
Lost Creek Trail (Yukon Flats)
Minook Creek — Pioneer Creek 
(§ 2 ch 26 SLA 1998)

1854
1871
1872
1873 
1876
1884
1885 
1889
1891
1892
1894
1895
1896
1897
1898 
1899.

Cross references. — For the t>me limit and con­
ditions relating to recording the rights-of-way identi­
fied in subsection (d) of this section by the Department

of Natural Resources, see § 3, ch. 26, SLA 1993 in the 
1998 Temporary and Special Acts.

Sec. 19.30.410. Vacation o f rights-of-way. Notwithstanding another provision of 
law, the Department of Natural Resources, the Department of Transportation and Public 
Facilities, or another agency of the state may not vacate a right-of-way acquired by the 
state under former 43 U.S.C. 932 unless

(1) a reasonably comparable, established alternate right-of-way or means of access 
exists that is sufficient to satisfy all present and reasonably foreseeable uses;

(2) the right-of-way is w ithin a municipality, the municipal assembly or council has 
requested the vacation, a reasonable alternative means of access is available, and the 
vacation is in the best interests of the state; or

(3) the vacation is approved by the legislature. (§ 2 ch 26 SLA 1998; am § 1 ch 94 SLA 
1999)

Effect of amendments. — The 1999 amendment, 
effective July 10, 1999, inserted “or council” in para­
graph (2).

Sec. 19.30.420. Im m un ity  from  lia b ility  fo r damages; r is k  o f use o f right-of- 
way acquired under fo rm er 43 U.S.C 932. (a) Notwithstanding AS 09.50.250 and AS
09.65.070, the state and its political subdivisions are not liable for damages, injury, or 
death arising from AS 19.30.400 — 19.30.420 and the recording of any rights-of-way 
identified in AS 19.30.400 or acquired under former 43 U.S.C. 932.

(b) A right-of-way identified under AS 19.30.400 or acquired under former 43 U.S.C. 
932 that is not designated as part of the state highway system under AS 19.10.020 is 
traveled and used at the risk of the user. As to those rights-of-way and notwithstanding 
AS 09.50.250 and AS 09.65.070, the state and a political subdivision of the state are not 
liable for damages, injury, or death

(1) arising from the use of the right-of-way;
(2) arising from the failure to inspect, mark, or maintain the right-of-way;
(3) occurring in the right-of-way; or
(4) associated with the right-of-way. (§ 2 ch 26 SLA 1998)
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1695
1696
1697
1698
1699
1700
1704
1705
1710
1711
1712
1713
1714
1715
1717
1718
1720
1721
1722
1723
1737
1738
1741
1742
1745
1746
1747
1759
1783
1784
1785
1786
1787
1788
1789
1790
1791
1792
1794

r

Ladue River Trail 1854
Steele Creek — Border 1871
Manley Hot Springs — Sullivan Creek 1872
Dry Bay Trail 1873
Cottonwood Bay — Old Iliamna 1876
Bear Creek — Eagle Creek 1884
Little Minook Creek — Troublesome Creek 1885
Hodanza River Trail 1889
Mission Creek Trail 1891
The Government Route — Fortymile Station to Eagle Supply Route 1892
Canyon Creek — Hanagita River 1894
Bremner Rive” Trail 1895
Chickaloon — C^al Creek 1896
Purgatory — Stevens Village 1897
Lost Creek Trail (Yukon Flats) 1898
Minook Creek — Pioneer Creek 1899.
(§ 2 ch 26 SLA 1998)

663 A ccess R oads § 19.30.420

Cross references. — For the time limit and con­
ditions relating to recording the rights-of-way identi­
fied in subsection (d) of this section by the Department

of Natural Resources, see § 3, ch. 26, SLA 1998 in the 
1998 Temporary and Special Acts.

Sec. 19.30.410. Vacation o f rights-of-way. Notwithstanding another provision of 
law, the Department of Natural Resources, the Department of Transportation and Public 
Facilities, or another agency of the state may not vacate a right-of-way acquired by the 
state under former 43 U.S.C. 932 unless

(1) a reasonably comparable, established alternate right-of-way or means of access 
exists that is sufficient to satisfy all present and reasonably foreseeable uses;

(2) the right-of-way is within a municipality, the municipal assembly or council has 
requested the vacation, a reasonable alternative means of access is available, and the 
vacation is in the best interests of the state; or

(3) the vacation is approved by the legislature. (§ 2 ch 26 SLA 1998; am § 1 ch 94 SLA 
1999)

Effect of amendments. — The 1999 amendment, 
effective July 10, 1999, inserted “or council” in para­
graph (2).

Sec. 19.30.420. Im m un ity  from  lia b ility  fo r damages; r is k  o f use o f right-of- 
way acquired under fo rm er 43 U.S.C. 932. (a) Notwithstanding AS 09.50.250 and AS
09.65.070, the state and its political subdivisions are not liable for damages, injury, or 
death arising from AS 19.30.400 — 19.30.420 and the recording of any rights-of-way 
identified in AS 19.30.400 or acquired under former 43 U.S.C. 932.

(b) A right-of-way identified under AS 19.30.400 or acquired under former 43 U.S.C. 
932 that is not designated as part of the state highway system under AS 19.10.020 is 
traveled and used at the risk of the user. As to those rights-of-way and notwithstanding 
AS 09.50.250 and AS 09.65.070, the state and a political subdivision of the state are not 
liable for damages, injury, or death

(1) arising from the use of the right-of-way;
(2) arising from the failure to inspect, mark, or maintain the right-of-way;
(3) occurring in the right-of-way; or
(4) associated with the right-of-way. (§ 2 ch 26 SLA 1998)

r



T H E  S U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A

CRAIG PUDDICOMBE and 
JOHN DUNHAM,

A p p e l la n t s  and 
C r o s s - A p p e l le e s ,

v .

JOANNE CONNER FITZGERALD, 
MICHAEL A . CONNER, JAMES V . 
KRACKER, DALE N. FIDLER,

A p p e l le e s  and 
C r o s s - A p p e l la n t s .

Suprem e C o u r t  .Nos. S -8 3 4 2 /8 4 2 1

S u p e r io r  C o u r t  No. 
3 P A -9 1 -3 9 1  C l

MEMORANDUM OPINION

{
[N o . 0930 -  A u g u s t 2 5 , 1 9 99 ]

A p p e a l fro m  th e  S u p e r io r  C o u r t  o f  th e  S ta te  o f  
A la s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  P a lm e r,

B r ia n  C. S h o r t e l l ,  J u d g e .

A p p e a ra n c e s : P a t r i c i a  R. H e f fe r a n ,  N o e l H.
K o p p e ru d , K o p p e ru d  and H e f fe r a n ,  W a s i l la ,  f o r  
A p p e l la n t s  and C r o s s - A p p e l le e s .  Jo a nn e
F i t z g e r a ld ,  p ro  s e , W a s i l la .  M ic h a e l C o n n e r, 
p r o  s e , P a lm e r. E r ic a  K r a c k e r ,  K ra c k e r  La*
O f f i c e ,  P a lm e r, f o r  A p p e l le e s  and C ro s s -
A p p e l la n t s  K ra c k e r  and F i d l e r .

B e fo r e :  M a tth e w s , C h ie f  J u s t i c e ,  E a s ta u g h ,
F a be , B r y n e r ,  and C a r p e n e t i ,  J u s t i c e s .

/

1 . The  s u p e r io r  c o u r t  d id  n o t  e r r  i n  l o c a t i n g  th e  p u b l i c  

r i g h t - o f - w a y  a lo n g  th e  r o u t e  o f  S u m n e r 's  d r iv e w a y .  The N in th  

C i r c u i t ' s  1996 d e c is io n 1 v a c a t in g  S h u lt z  v .  D e p a r tm e n t o f  th e  Army

E n te re d  p u rs u a n t  t o  A p p e l la te  R u le  2 1 4 .

S h u l t z  .v, D_g.P-ar_tmgnt_--Of th e  Army  ( .S h iU tz _ I I )  , 9 6 F .3 d  
12 22 ,'. 1223 (S th  c i r .  1 9 9 6 ) .



2
(S h u l t z  I ) do es  n o t  a f f e c t  t h e  a n a ly s is  o r  r e s u l t  re a c h e d  in

F i t z g e r a ld  v .  P u d d ico m b e . 3 As s u c h , th e  s u p e r io r  c o u r t ' s  d e c is io n  

t o  l o c a t e  th e  r i g h t - o f - w a y  a lo n g  th e  d r iv e w a y  was n o t  e r ro n e o u s  

b e cau se  a R e v is e d  S ta tu te  (RS) 2477 r i g h t - o f - w a y  can be e s ta b l is h e d  

a lo n g  "a  g e n e r a l l y - f o l l o w e d  r o u t e . " 4

The D e p a r tm e n t o f  N a t u r a l  R e s o u rc e s 's  (DNR) a d m in is t r a ­

t i v e  d e te r m in a t io n  f i n d in g  no  RS 2477 g r a n t  a c ro s s  U n ite d  S ta te s  

S u rv e y  (USS) 5265 does  n o t  ch a n g e  t h i s  r e s u l t .  I n  P i 1 1 Ingham  

C o m m e rc ia l Co. v .  C i t y  .o f D i l l i n g h a m , a we e x p la in e d  t h a t  t h e r e  a re  

tw o  m e thods b y  w h ic h  an RS -2477 r i g h t - o f - w a y  c o u ld  be e s t a b l i s h e d :

The o p e r a t io n  o f  [RS 24 77 ] i s  n o t  o b v io u s  
f r o m  i t s  te rm s .  Case la w  has  made i t  c le a r  
t h a t  [RS 2 4 7 7 ] i s  o n e - h a l f  o f  a g r a n t  —  an 
o f f e r  t o  d e d ic a te .  I n  o r d e r  t o  c o m p le te  th e  
g r a n t  " t h e r e  m u s t be  e i t h e r  [ 1 ]  some p o s i t i v e  
a c t  on th e  p a r t  o f  t h e  a p p r o p r ia t e  p u b l i c  
a u t h o r i t i e s  o f  th e  s t a t e ,  c l e a r l y  m a n i f e s t in g  
an  i n t e n t i o n  t o  a c c e p t  a g ra n t , -  o r  [ 2 ]  t h e r e  
m u s t be p u b l i c  u s e r  f o r  s u ch  a p e r io d  o f  t im e  
and u n d e r such  c o n d i t io n s  as t o  p ro v e  t h a t  th e  
g r a n t  has  been a c c e p t e d . " 161

7 -----------------------------------------------------------------------------------------------------

10 F . 3d 649 ( 9 th  C i r .  1 9 9 3 ) .

3 918 P . 2d 1017 (A la s k a  1 9 9 6 ) .

See i d .  a t  1 0 2 1 -2 2 .

5 705 P . 2d 4 1 0 , 413 (A la s k a  1 9 8 5 ) .

I t L .  a t  4 1 3 -1 4  ( q u o t in g  H a m e r ly  v .  D e n to n , 359 P . 2d 1 21 ,
123 (A la s k a  1 9 6 1 ) ) .



U nder th e  se co n d  m e th o d , an RS 2477 g r a n t  comes i n t o  e x is te n c e  

" a u to m a t ic a l ly  when a p u b l i c  h ig h w a y  [ i s ]  e s ta b l is h e d  a c ro s s  p u b l i c  

la n d s  i n  a c c o rd a n c e  w i t h  th e  la w  o f  t h e  s t a t e . " 7

U s in g  m ethod  on e , DNR, an " a p p r o p r ia te  p u b l i c  a u t h o r i t [ y ]  

o f  th e  s t a t e , "  d id  n o t  f i n d  an RS 2477 g r a n t  a c ro s s  USS 5 2 65 . B u t 

u n d e r  m e th o d  tw o , t h i s  c o u r t  i n  F l t z g e r a I d  d i d . e The s u p e r io r  

c o u r t  on  rem and was bound  b y  th e  F l t z g e r a I d  d e c is io n  and was n o t  

f r e e  t o  r e j e c t  o r  ig n o r e  i t  i n  f a v o r  o f  DNR 's d e c is io n .  

A c c o r d in g ly ,  th e  s u p e r io r  c o u r t  d id  n o t  e r r  when i t  d e c l in e d  t o  

lo c a t e  th e  RS 2477 r i g h t - o f - w a y  i n  th e  l o c a t io n  DNR s e le c t e d . 9

2 . The s u p e r io r  c o u r t  d id  n o t  e r r  i n  h o ld in g  t h a t  th e  r i g h t -  

o f -w a y  s h o u ld  be 100 f e e t  w id e .  The sco p e  o f  an RS 2477 g r a n t  i s  

s u b je c t  t o  s t a t e  la w . 10 The s u p e r io r  c o u r t ' s  r e l i a n c e  on AS

S ta .nd age  V e n tu re s ,  I n c .  v ,  A r iz o n a , 499 F .2 d  2 4 8 , 250
( 9 th  C i r . 1974) .

S££ F i t z g e r a ld , 918 P . 2d a t  1022 ( " [W ]e  h o ld  t h a t  t h e r e  
i s  a p u b l i c  r i g h t - o f - w a y  th r o u g h  USS 5 2 6 5 . " ) .

9
O ur r e v ie w  o f  th e  r e c o r d  r e v e a ls  t h a t  P udd icom be  and 

Dunham d id  n o t  p r e s e n t  e v id e n c e  b e fo r e  th e  s u p e r io r  c o u r t  
c o n c e rn in g  th e  p r o p e r  p la c e m e n t and e x a c t  l o c a t io n  o f  th e  RS 2477 
r ig h t - o f - w a y  a c ro s s  t h e i r  p r o p e r t y .  R a th e r ,  t h e i r  a rgum en ts  b e fo r e  
th e  s u p e r io r  c p u r t  on rem and w ere  t h a t  th e  RS 2477 g r a n t  s h o u ld  n o t  
c ro s s  t h e i r  p r o p e r t y .  B u t i n  F i t z g e r a ld  we d e c id e d  t h a t  th e  g r a n t  
d id  c ro s s  t h e i r  p r o p e r t y .  918 P . 2d a t  1 0 2 2 . A c c o r d in g ly ,  th e  
s u p e r io r  c o u r t  d id  n o t  e r r  i n  n o t  g r a n t in g  P udd icom be  and Dunham a 
h e a r in g  on th e  is s u e  o f  th e  l o c a t i o n  o f  th e  r i g h t - o f - w a y .  C f .
s m it h  V • S t a t e . CSFD . 790 P . 2d 1 3 5 2 , 1353 (A la s k a  1990) ( "A
s t a t u t o r y  r i g h t  t o  a h e a r in g  does n o t  r e q u i r e  d e v e lo p m e n t o f  f a c t s  
th r o u g h  an e v id e n t ia r y  h e a r in g  i n  th e  a b se n ce  o f  a f a c t u a l  
d i s p u t e . " ) .

10 £g.e. S ie r r a  CLub v ,  H o d e l, 848 F .2 d  1 0 68 , 1 0 80 -8 3  (1 0 th
C i r .  1 9 8 8 ) ;  St .a te  v ,  A la s k a  Land  T i t l e  A s s 'n , 667 P .2d 7 1 4 , 722

( c o n t in u e d . . . )
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1 9 .1 0 .0 1 5  t o  d e te rm in e  th e  scope  was n o t  e r ro n e o u s .  The s t a t u t o r y  

d e f i n i t i o n  o f  " h ig h w a y "  in c lu d e s  " t r a ;  .1 Ts] . n11

3 . The s u p e r io r  c o u r t  d id  n o t  e r r  i n  h o ld in g  t h a t  th e  r i g h t -  

o f - w a y  c o u ld  be  u se d  f o r  "a n y  p u rp o s e  c o n s is t e n t  w i t h  p u b l i c  

t r a v e l . "  T h is  c o n c lu s io n  i s  d i r e c t l y  s u p p o r te d  b y  o u r  d e c is io n  in

4 . T h e  s u p e r io r  c o u r t  abused  i t s  d i s c r e t i o n  i n  a w a rd in g  

F i t z g e r a ld  f u l l  a t t o r n e y 's  fe e s  as a p u b l i c  i n t e r e s t  l i t i g a n t .  To 

q u a l i f y  as a p u b l i c  i n t e r e s t  l i t i g a n t ,  a p a r t y  m u s t s a t i s f y  th e  

f o l l o w in g  c r i t e r i a :  (1 )  t h e  ca se  i s  d e s ig n e d  t o  e f f e c t u a t e  s t r o n g  

p u b l i c  p o l i c i e s ;  (2 ) i f  t h e  p a r t y  s u c c e e d s , nu m ero u s  p e o p le  w i l l  

r e c e iv e  b e n e f i t s  fro m  th e  l a w s u i t ;  (3 ) o n ly  a p r i v a t e  p a r t y  c o u ld  

h a ve  be en  e x p e c te d  t o  b r in g  s u i t ;  and (4 ) th e  p u r p o r te d  p u b l i c  

i n t e r e s t  l i t i g a n t  w o u ld  n o t  h a ve  s u f f i c i e n t  e c o n o m ic  i n c e n t i v e  t o  

f i l e  s u i t  e ven  i f  t h e  a c t io n  in v o lv e d  o n ly  n a r ro w  is s u e s  la c k in g  

g e n e ra l  im p o r ta n c e .13 The p a r t y  c la im in g  p u b l i c  i n t e r e s t  l i t i g a n t  

s t a t u s  c a r r i e s  th e  b u rd e n  o f  s a t i s f y i n g  a l l  f o u r  c r i t e r i a . 1'1

x0 ( .  . .  c q n t in u e d )
(A la s k a  1 9 8 3 ) .

11 AS 1 9 .4 5 .  0 0 1 (9 )  .

12 705 P . 2d a t  4 1 5 .

£_e.e. A n c h o ra g e  D a i ly  News v .  A n c h o ra g e  S ch . D .is t.,., 803
P .2d 4 0 2 , 404 (A la s k a  1 9 9 0 ) .

.S.e.e Kachem ak Bay W a tch . I n c .  v ,..N o .a h , 935 P . 2d 8 1 6 , 827 
(A la s k a  1 9 9 7 ) .

- 4 -  0 9 30



F i t z g e r a ld  d id  n o t  s a t i s f y  t h i s  b u rd e n  w i t h  re g a rd  t o  th e

f o u r t h  c r i t e r i o n .  F i t z g e r a ld  a c k n o w le d g e s  t h a t  s e v e r a l  o f  h e r

a f f i r m a t i v e  d e fe n s e s ,  in c lu d in g  " a d v e rs e  p o s s e s s io n "  and

" p r e s c r i p t i v e  r i g h t  o f  a c c e s s "  in v o lv e d  h e r  p r iv a t e  i n t e r e s t s .  Had

she p r e v a i le d  on one o f  th e s e  p r i v a t e  d e fe n s e s ,  she  w o u ld  n o t  h a ve

q u a l i f i e d  as a p u b l i c  i n t e r e s t  l i t i g a n t .  These i n i t i a l  a f f i r m a t i v e

d e fe n s e s  show t h a t  h e r  m o t iv a t io n  i n  t h i s  c a s e  was i n  go od  m e a su re

due t o  h e r  d e s i r e  t o  m a in ta in  h e r  a c c e s s  t o  h e r  m in in g  c la im .  I n

Kachemak Bay W a tch , we a f f i r m e d  th e  t r i a l  c o u r t ' s  d e n ia l  o f  p u b l i c

i n t e r e s t  s ta tu s  t o  l i t i g a n t s  whose p r o p e r t y  v a lu e s  m ig h t  h a ve  been

a f f e c t e d  b y  th e  l a w s u i t  th e y  f i l e d . 15 Such an e c o n o m ic  i n c e n t i v e

r e la t e d  t o  p r o p e r t y  o w n e rs h ip  i s  a n a lo g o u s  t o  F i t z g e r a l d ' s

o w n e rs h ip  o f  m in in g  c la im s  i n  M e ta l C re e k .16

The s u p e r io r  c o u r t ' s  aw ard  o f  f u l l  a t t o r n e y 's  fe e s  was

a ls o  e rro n e o u s  because  i t  d id  n o t  c o n s id e r  P u d d ico m b e  and D unham 's

s t a t u s  i n  t h i s  c a s e . I n  Moses v .  M cG a rve y f 17 we s t a t e d  t h a t

th e  c a s e s  d is c u s s in g  f u l l  fe e s  on [ t h e  p u b l i c  
i n t e r e s t ]  b a s is  h a ve  in v o lv e d  p u b l i c  o r  
g o v e rn m e n ta l a g e n c ie s  and t h a t  i n  no ca se  h a ve  
f u l l  fe e s  been a s s e s s e d  a g a in s t  an i n d i v i d u a l  
d e fe n d a n t  on th e  p u b l i c  i n t e r e s t  t h e o r y .  I t  
i s  e n t i r e l y  j u s t i f i a b l e  f o r  a p u b l i c  o r  
g o v e rn m e n ta l a g e n c y  t o  b e a r  th e  f u l l  c o s ts  o f  
l i t i g a t i n g  a p u b l i c  i n t e r e s t  q u e s t io n  b e c a u s e  
th e  p u b l i c  b e n e f i t s .  I n  ca se s  i n v o l v i n g  th e  
p e rs o n a l l i a b i l i t y  o f  an i n d i v id u a l  d e fe n d a n t ,  
t h e r e  i s  no su ch  b e n e f i t  c o n fe r r e d  on th e

935 P . 2d a t  8 2 3 .

See 918 P . 2d a t  10 18 .

6 1 4  P . 2 d  1 3 6 3  ( A l a s k a  1 9 8 0 ) .

- 5 -  0 9 3 0



d e fe n d a n t as a r e s u l t  o f  l i t i g a t i n g  a q u e s t io n  
o f  g e n u in e  p u b l i c  i n t e r e s t . 1 1

T h is  s ta te m e n t  s u g g e s ts  t h a t  p r i v a t e  d e fe n d a n ts  s h o u ld  

n o t  be s u b je c t  t o  f u l l  fe e s  u n d e r  th e  p u b l i c  i n t e r e s t  l i t i g a t i o n  

d o c t r in e .  We a d h e re  t o  t h i s  s u g g e s t io n  i n  t h i s  c a s e . A c c o r d in g ly ,  

t h e  a w a rd  o f  f u l l  a t t o r n e y 's  fe e s  and c o s ts  t o  F i t z g e r a ld  i s  

v a c a te d  and rem anded  t o  th e  t r i a l  c o u r t . 19

5 . C o n n e r 's ,  K r a c k e r 's  and F i d l e r ' s  c r o s s - a p p e a ls  f o r  

a t t o r n e y 's  fe a s  a re  w i t h o u t  m e r i t  K ra c k e r  and  F i d l e r  n e v e r  w e n t 

t o  t r i a l  i n  t h i s  ca se . And a lth o u g h  C onn e r d id  p a r t i c i p a t e  i n  th e  

f i r s t  t r i a l ,  he d id  n o t  a p p e a l th e  s u p e r io r  c o u r t ' s  a d v e rs e  r u l i n g  

a g a in s t  h im  and F i t z g e r a ld .  T hus, n e i t h e r  C o n n e r 's  n o r  K ra c k e r  and 

F i d l e r ' s  e f f o r t s  w e re  c o n t r i b u t o r y  t o  F i t z g e r a l d ' s  s u c c e s s  on 

a p p e a l and  on re m an d . F o r  t h i s  re a s o n , th e y  a re  n o t  e n t i t l e d  t o  

fe e s  o r  c o s t s .

6 . The s u p e r io r  c o u r t  d id  n o t  e r r  when i t  d e n ie d  Dunham 

an in c r e a s e d  e x e m p tio n  u n d e r  AS 0 9 .3 8 .0 5 0 ( b ) .  The t r i a l  c o u r t  

c o r r e c t l y  n o te d  t h a t  th e  head  o f  h o u s e h o ld  e x e m p t io n  u n d e r  AS 

0 9 .3 8 .0 5 0 (b )  d id  n o t  a p p ly  b e ca u se  Dunham l i v e s  a lo n e  and  a 

h o u s e h o ld  i s  "a  g ro u p  o f  p e rs o n s  d w e l l in g  t o g e th e r  u n d e r  th e  same 

r o o f . "  /

614 P . 2d a t  1 3 6 9 -7 0  ( f o o tn o te s  o m i t t e d ) .

B e cause  we v a c a te  h e r  aw ard  f o r  a t t o r n e y 's  fe e s  and 
c o s ts ,  F i t z g e r a l d 's  c la im  t h a t  t h e  s u p e r io r  c o u r t  e r r e d  i n  n o t  
a w a rd in g  h e r  a l l  o f  h e r  r e q u e s te d  c o s ts  i s  m o o t.

- 6 - 0 9 3 0



We AFFIRM th e  s u p e r io r  c o u r t ' s  d e c is io n ,  w i t h  th e  

e x c e p t io n  o f  t h e  aw ard  o f  f u l l  a t t o r n e y 's  fe e s  t o  F i t z g e r a ld .  On 

t h a t  is s u e ,  we VACATE th e  a t t o r n e y 's  fe e s  a w a rd  and  REMAND.

_ 7 _ 0 9 3 0
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STATE OF ALASKA 
DEPARTMENT OF NATURAL RESOURCES

DIVISION OF LAND f |Q Q 7  fM  f l
DEPARTMENTAL DECISION U t f d  I PAGE U 1 U

Knik Glacier Tra il

Proposed Action: The proposed action is to determine the applicability of the RST #17 - Knik 
Glacier Trail decision, approved by the Acting Commissioner, January 11, 1995, to U.S. Survey 
5265 and 5839; to determine upon particularized review of the conflicting evidence and in light of 
the availability of alternate access across state land, that no public right-of-way is certified across 
either U.S. Survey 5265 or U.S. Survey 5839; and to reserve in public ownership as a right-of-way 
to Metal Creek, an existing alternative access route across state land within Sections 27 and 28 of 
Township 16 North, Range 5 East, Seward Meridian, Alaska.

The Knik Glacier tra il is asserted as an RS 2477 right-of-way. The right-of-way for the tra il 
begins at the public access easement established by the Matanuska-Susitna Borough in the vicinity 
of Jim Creek w ithin T. 17 N., R. 3 E., S.M. and then follows the right bank of the Knik River for 
approximately 18 miles, thence up Metal Creek approximately 4 miles to a block of state mining 
locations. The subject U.S. Survey lots are located in the vicinity of the mouth of the Glacier Fork 
of the Knik River and Metal Creek. The Knik Glacier tra il is identified as RST #17 - Knik 
Glacier Trail in the Departmental Decision and Certification approved by the Commissioner of 
the Department of Natural Resources in January, 1995.

Authorities:

AS 38.05.020 Duties of the commissioner
AS 38.05.035 Duties of the director
AS 38.05.850 Permits
AS 38.04.055 Access through private use areas
RS 2477 Section 8 of the Mining Law of 1866
11 AAC 51 Nomination, Identification, and Management of RS 2477 Right-of-Way

This is to certify that this is a 
true and correct copy of the

Adm inistrative Record: original as executed by the
director of Jiio Division of

a) Administrative ADL casefiles. ^®Pr,r*mcn^ ° f : Natural
b) Classification order # SC 86-015, by reference. VT°jwrcely -  (L J  tS
c) Susitna Area Plan dated June, 1985, by reference.
d) RST #17, Departmental Decision and Certification. Title Administration /
e) Court Records .  ..........................  . ..... ............ Date . - 3 - 3 - 9 8
f)  Alaska Constitution, Public Trust Doctrine, Alaska Statutes Title 38, and-----------------------------------------

Alaska Administrative Code Title 11, by reference.
g) Public comments.

The administrative record contains background information on issues, existing resources, land 
status, land ownership patterns, management intent, and land classification.

The administrative record also contains background information for each proposed use on size, 
location, proposed construction, history of adjudication, title, agency comments, and other 
requirements.

Properties Affected:

Lands within the affected township, Township 16 North, Range 5 East, Seward Meridian, Alaska, 
are a mixture of state owned-lands with several 5-acre privately owned parcels. This decision
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deals with the following properties situated w ithin the Palmer Recording District, Third Judicial 
District, State of Alaska: U.S. Survey No. 5265 lying w ithin Section 27; U.S. Survey No. 5839 
lying within Sections 27 and 34; and state lands lying w ithin Sections 27 and 28.

P lanning and Classification:

The state owned lands are located within management unit Id  (Chugach Mountains) of the 
Susitna Area Plan and are to be managed for public recreation and wildlife habitat. The area is 
classified Wildlife Habitat by Classification Order # SC 86-015.

Justification fo r Action:

To resolv i a long-standing access dispute by providing legal public access, reser. t d under state 
law, to pro, ide access through an area where the route of a certified RS 2477 tra il is disputed and 
uncertain, and thereby to remove an alleged cloud of title  to private land that is not necessary to a 
continuous public tra il.

Scope:

Reserve a right-of-way in state ownership to ensure the continuity of RS 2477 right-of-way in the 
vicinity of the junction of the North Fork of the Knik R iv-r w ith the main riverbed of the Knik 
River within Sections 27 and 28 of Township 16 North, Range 5 East, Seward Meridian.

Background:

RST #17, Departmental Decision and Certification, provides historical documentation on the 
establishment and use of the trail.

Public Notice and Public Comments:

The public was invited to comment on a Preliminary Decision from July 31, 1995 until September 
11, 1995. Public comments were received from Michael Connor, Kenneth and Joanne Fitzgerald 
and Austin Helmers. Michael Connor’s comments, received on August 16, 1995, addressed 
several issues that the department had previously considered, w ith the pertinent issues being:

1) Whether i t  is possible to certify two discontinuous stretches of tra il as RS-2477 right-of-way?
The department agrees that the tra il has a termini at both ends, being in this case, the city of 
Palmer and a mining camp located approximately 3 miles up Metal Creek and was used as a 
continuous route. However, the location of the tra il from the vicinity of the old Liska/Tex Cobb 
cabin to Metal Creek as depicted on the ARC map does not appear to go through the present day 
location of U.S.S. 5265 and U.S.S. 5839, and appears to be overgrown and unusable. By providing 
for an alternate access route that presently exists, the department ensures a continuous access tra il 
from the Knik River to the road to Metal Creek that was constructed by Doug Sumner, beyond his 
property, in the early 1960’s. The language of this final decision clarifies the effect and intent of 
the department’s decision.

2) In regards to the Field Examination as addressed below, how old is the route through the 
Puddicombe/Dunham properties . . .? “ The department recognizes that the road inspected was 
built by Mr. Sumner in the early 1960’s, prior to the establishment of the alternate route, by miners
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in the early 1980’s. The department also recognizes that trails existed fhrough the U.S. Surveys 
5265 and 5839, but evidence lacks o f anything more than minimal use of the trails across the 
property during the period preceeding 1965. As addressed below, aerial photos from the 1950’s do not 
depict any distinct trails through the parcel. Aerial photos from 1978 clearly show the present road, 
constructed between 1965 and 1967, through the parcel and beyond into the Metal Creek area.

3) In regards to the Discussion, what were the judge’s finding ,“In a private lawsuit to which the 
State was not a party? The reference for that decision has been modified for accuracy.

JoAnne Fitzgerald’s comments, received by the department on September 1, 1995, also addressed 
several issues that the department had previously considered, w ith the pertinent issues being:

1) Whether i t  is possible to certify two discontinuous stretches of tra il as RS-2477 right-of-way?
The department’s considerations are described in i t ’s response to Mr. Connor’s firs t comment.

2) Whether it  is proper “ to respect private property righ ts .. ,at the cost of losing a well documented 
tra il or in the least substituting a dangerous r/w...” ? As noted elsewhere in this decision, the 
department finds the documentation of tra il use specifically across U. S. Surveys 5265 and 5839 
sketchy and inconclusive. The department is not convinced i t  could succeed in proving a claim of 
RS 2477 across those properties. The miners established an alternative route avoiding the 
properties in the early 1980’s. This route, located on state land, shows signs of use. While not 
improved to the standard of the road across U.S. Surveys 5265 and 5839, the alternate route can 
provide access as good as other portions of the road to the Metal Creek drainage above U.S. Surveys 
5265 and 5839. In this case, the availability of an alternate route makes i t  unnecessary to commit 
public resources to pursue a questionable claim against holders of private properties.

3) Whether in light of the “ broad based support in the community and borough [ for this trail, i t  is 
proper to )... put the interest of two individual property owners ahead of the interest of the people 
when this tra il is well documented and well used”. The department addresses this issue above.
The support of the community and the borough is commended. Because the issue of whether an RS 
2477 right-of-way exists through the private lands near the mouth of Metal Creek is inconclusive, 
that support would best be channeled toward support for improvements to the alternate access 
provided under this decision. This decision, which ensures continuous access to Metal Creek, is 
not inconsistent with community support.

Austin Helmers’ comments, received by the department on September 5, 1995, addressed some 
issues already considered above.

In addition, Mr. Helmers’ question whether the standard patent reservation effectively reserved 
an RS 2477 over these properties. The Bureau of Land Management has utilized the two standard 
patent language statements relating to the reservation for a right-of-way for ditches and canals 
since 1890 (43 USC 945) and the reservation for construction of railroads, telegraph and telephone 
lines since 1914 (38 Stat. 305). The department is not aware of any interpretation of these 
reservations that would apply to an RS 2477 public right of way.

Mr. Helmers also notes that, “a decision in this case should recognize the existence of a valid RS 
2477 right-of-wav. but under present circumstance, including alternate ( if adequate) access . . . “. 
That is exactly what the decision is intended to do: to confirm the general validity of RST-17, Knik 
Glacier Trail, as an RS 2477 public right-of-way, providing alternate access across state land for a 
portion where historical information as to the precise route is inconclusive and in dispute. Mr. 
Helmers’ suggestion that a court decide whether the RS 2477 right of way exists across U. S.
Surveys 5265 and 5839, would require needless expenditure of public funds in light of the
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availability of the alternate route.

The information provided by public comments provides no evidence not previously considered by 
the department that an RS 2477 right-of-way exists through either U.S. Survey 5265 or U.S. Survey 
5839.

*1

Field Examination:

On May 5, 1995, departmental staff, accompanied by an engineer from the Department of 
Transportation and Public Facilities, conducted a site v is it of the subject properties and 
surrounding state land in the vicinity of the mouth of Metal Creek/Knik River area.

The group inspected an alternative access route that had been established by miners during 1981 
and 1982, on state lands within Section 28 of T. 16 N., R. 5 E., located approximately 1/2 mile 
northwesterly of the mouth of the Glacier Fork, Knik River. The alternate route climbs up a slope 
from the Knik River gravel bar and then connects to the Metal Creek mining road. The tra il 
bypasses the private properties and consists of an unimproved tra il approximately 6 to 10 feet wide, 
that connects to the Metal Creek mining road at a point northerly of U. S. Survey No. 5839.

The group also inspected the older route through the Puddicombe/Dunham private properties. U. S. 
Survey 5265, the Puddicombe property, is located at the mouth of the Glacier Fork of the Knik River, 
near Metal Creek. The road, constructed in 1965 - 1967, is accessible by any vehicle which could 
reach the parcel, ie., four-wheeler, swamp buggy or other vehicles. The road is improved from the 
gravel bed at the mouth of the river, on through the parcel and continuing on easterly through state 
land and U.S. Survey 5839, to intersect w ith the alternative access route and the Metal Creek 
mining road. The road shows signs of rock blasting near the mouth of the river, where the road 
traverses uphill through the parcel.

Discussion:

The decision in RST #17 discusses the construction of the road through U.S. Survey 5265. The 1973 
notes in the decision reference that the road up to Metal Creek, beyond U.S. S. 5265, was 
constructed in 1965,1966 and 1967, by Mr. Sumner, the original owner of the parcel, at a cost of 
$9,000. However, additional information in the decision noted that in 1993, several parties stated 
that the tra il was in use in 1955 and used for prospecting trips.

In a private lawsuit to which the state was not a party, the Superior Court reviewed most of the 
evidence presented to the department, and found i t  insufficient to support finding of an RS 2477 
right of way prescriptive easement across U. S. Survey 5265 (U. S. Survey 5839 was not at issue in 
that action).

The court records reference affidavits of there being trails through U.S.S. 5265. The division 
recognizes that trails existed through the U.S. Surveys, but evidence lacks of anything more than 
minimal activity on the trails within the Metal Creek valley during the period proceeding 1965.

This office has examined aerial photos of the area from the 1950’s which do not appear to show any 
particular trails through the parcel and beyond to Metal Creek. Aerial photos from 1978 clearly 
show the present road, constructed between 1965 and 1967, through the parcel and beyond into the 
Metal Creek area. Also examined were Alaska Road Commission records from 1923 that are 
referenced in RST #17. The road as depicted on the map that Alex Liska submitted to the Alaska 
Road Commission does not appear to go through the present day location of U.S.S. 5265.
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An alternative route exists for access into the Metal Creek mining area. The alternate route, 
located on state land, shows signs of use. While not improved to the standard of the road across 
U.S. Surveys 5265 and 5839, the alternate route can provide access as good as other portions of the 
road to the Metal Creek drainage above U.S. Surveys 5265 and 5839. To improve access over the 
route, a ramp and other improvements could be constructed of locally available gravel. Per 
discussions with the private property owners, the alternative road does not cross onto private lands 
within U.S. Survey 5839. I f  U.S.S. 5839 was impacted, the location of the intersection of the 
alternative access route and the Metal Creek road could be shifted easterly to avoid the private 
land.

Keith Morberg of the Department of Transportation and Public Facilities was present during the 
field inspection. DOTPF was asked to comment as to whether there was a definite destination to 
which the department might be interested in building a highway, and how would it  relate to the 
department’s mission. DOTPF’s representative was also asked i f  i t  was possible to use the 
alternative access route for transportation into the Metal Creek mining area. Mr. Morberg 
understood the area to be used primarily by a limited number of miners and recreational users. 
Mr. Morberg indicated that he did not presently see any likelihood that the road across U. S. 
Surveys 5265 and 5839, or any other route to the Metal Creek mining district, would be needed for a 
future highway project. Mr. Morberg indicated that he believed the alternate access route could 
provide recreational access to the mining area consistent w ith the quality of access now available 
further up the tra il.

Evidence that a RS 2477 right-of-way exists through the private lands nea:r the mouth of Metal 
Creek is inconclusive. DNR stated in the January, 1995 RST #17 decision, "An R S  2477 right-of- 
way should be asserted along the historic route which is the most feasible and prudent. Public 
comments indicate multiple alignments, which should be confirmed through field inspection. I f  
at the time o f platting, sufficient state land exists to bypass third party landowners, the state 
generally follows this policy."

Alternatives:

The following alternatives were considered:

1. Authorize the proposed action without modification.

2. Authorize the proposed action w ith modifications.

3. Do not authorize the proposed action.

Alternative 1 is the alternative that maximizes the public interest. The decision is consistent with 
the management intent of the Susitna Area Plan for this area.

Final F ind ing  and Decision:

After particularized review of the conflicting evidence and in ligh t of the availability of alternate 
access across state land, I hereby determine that the RST # 17 - Knik Glacier Trail decision, 
approved by the Acting Commissioner, January 11, 1995, is inapplicable to U.S. Surveys 5265 and 
5839; and that DNR no longer certifies any public right of way across either U. S. Survey 5265 or 
U. S. Survey 5839. An alternative route on state land exists w ithin the township that is suitable for 
reservation as a public right-of-way. The route, though not improved or suitable for use by 
conventional vehicles, is presently passable and provides for access into the Metal Creek area by



Knik Glacier RS 2477 Trail 
Page 6

BOOK 0937PAGE 015
miners, hikers, hunters and others that may use the area.

I  hereby determine that DNR reserve a right-of-way to make the alternative route of record; to linl 
the Knik River portion of the RS 2477 with the Metal Creek portion of the RS 2477 right-of-way, and 
to provide for tra il access at users’ own risk into the Metal Creek area by miners and other 
recreational users.

best interest of the state to proceed with this action.

Appeals:

This is a final administrative order and decision of the department for purposes of an 
appeal to Superior Court. A person adversely affected by this final order and decision may
(1) appeal to Superior Court within 30 days in accordance with the rules of the court, and to 
the extent permitted by applicable law, or (2) first request reconsideration of this decision, 
in accordance w ith AS 44.62.540 and 11 AAC 02.020, to John Shively, Commissioner, 
Department of Natural Resources, 3601 C street, Suite 1210, Anchorage, Alaska 99503-5921. 
Please include the appeal code number provided below. Any such request for 
reconsideration must be received at that address, or be received by being faxed to 1-907-562- 
4871, w ithin 15 calendar days after the date of “delivery” of the decision, as defined by 11 
AAC 02.040(c) and (d). Failure of the commissioner to act on a request of reconsideration 
within 30 days after delivery of this decision is a denial of reconsideration and is also a 
final administrative order and decision for purposes of an appeal to Superior Court. I t  may 
then be appealed to Superior Court within a further 30 days in accordance with the rules of 
the court, and to the extent permitted by applicable law. A copy of 11 AAC 02 may be obtained 
from any Department of Natural Resources office. I f  no request for reconsideration is 
filed before the end of the period specified, this decision then goes into effect.

A center line survey of the existing alternative route w ill be completed to establish the location for 
record purposes.

F ina l F ind ing  and Decision:

I find that all requirement of applicable statutes and regulations have been m e t, and i t  is in the

Director, Division of Land 
Department of Natural Resources 1990 MR- 5 AH 10: If 9 

R E Q U E S T E D  BY

Department of Natural Resources

Appeal Code Number COSC102595

&  <2 /S'
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IN  THE/SUPERIQB^COORT FOR THE STATE OF

THIRD JU D IC IAL DISTRICT

CRAIG PUDDICOMBE and JOHN DUNHAM

A p p e l la n ts ,

v s .

STATE OF ALASKA, DEPARTMENT OF 
NATURAL RESOURCES,

A p p e l le e .
Case No, 3PA -S 5-248 C i v i l

ST T PUL AT ION JFQR DISMISSAL OF APPEAT.

COME NOW, a p p e l la n ts ,  CRAIG PUDDICOMBE and JOHN 

DUNHAM, b y  KOPPERUD AND HEFFERAN, and th e  STATE OF ALASKA, .by 

A s s is t a n t  A t to rn e y  G e n e ra l JOHN L . STEINER, and h e re b y  

s t i p u la t e  and ag ree  as fo l lo w s :

1 . The STATE OF ALASKA, DEPARTMENT OF NATURAL

RESOURCES, D IV IS IO N  OF LAND, is s u e d  i t s  f i n a l  D e p a r tm e n ta l •
%
D e c is io n  on O c to b e r 26 , 1995, whu.ch d e c is io n  p e r t a in s  to  th e  

p r o p e r t y  w h ich  i s  th e  s u b je c t  o f  t h i s  a p p e a l. The 

D e p a r tm e n ta l D e c is io n  i s  on f i l e  w i t h  t h i s  c o u r t ,  as  E x h ib i t  1 

t o  th e  M o tio n  f o r  R e c o n s id e ra t io n , d a te d  J a n u a ry  16 , 19 9 6 .

1

n n o o
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2 . Based on th a t  d e c is io n ,  w h ic h  i s  f i n a l  and no 

lo n g e r  s u b je c t  t o  a p p e a l, th e  STATE OF ALASKA c la im s  no  p u b l i c  

r i g h t  o f  way a c ro s s  U .S . S u rv e y  5265 and U .S . S u rv e y  £ 8 3 9 , and  

t h i s  a p p e a l,  c o n s e q u e n tly ,  i s  m oo t.

3 . The u n d e rs ig n e d  r e s p e c t f u l l y  re q u e s t  t h a t  t h i s

c o u r t  e n te r  th e  O rd e r s u b m it te d  c o n c u r r e n t ly  h e r e w ith .

KOPPERUD AND HEFFERAN 
A t to rn e y s  f o r  A p p e l la n ts

P a t e : J l r ) l o P { ( 0  / / . / ]
'  1 PATRICIA R. HEFFERA#(7

D ate; • 1 - 3 0 -

•X JOHK L . STEINER, A s s is ta n t  
A tp 'torney G e n e ra l f o r  th e  STATE
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KOPPERUD.AND HEFFERAN 
351 W. Swanson A v e .,  S u ite  3 
W a s i l la ,  AK 99654-6892 
(907) 376-2439  

A t to rn e y s  f o r  A p p e l la n ts
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IN  THE (SUPREME Y oURT FOR THE STATE. OF /A LP S lO ^
/ '  3  ^
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i c °

CRAIG PUDDICOMBE and JOHN DUNHAM

A p p e l la n ts ,

v s .

JOANNE CONNER FITZGERALD,
MICHAEL CONNER, STATE OF ALASKA, 
JAMES V. KRACKER, DALE NICK FIDLER,

A p p e lle e s ,
Supreme C o u rt No. S -6639

S u p e r io r  C o u rt Case u q . 3p a - 91 -391

STIPULATION FOR DISMISSAL OF APPEAL 

COME NOW, a p p e l la n ts ,  CRAIG PUDDICOMBE and JOHN 

DUNHAM, b y  KOPPERUD AND HEFFERAN, and th e  STATE OF ALASKA, b y  

A s s is ta n t  A t to rn e y  G e n e ra l JOHN L . STEINER, and h e re b y  

s t i p u la t e  and ag ree  as f o l lo w s :

1 . The STATE OF ALASKA, DEPARTMENT OF NATURAL 

RESOURCES, D IVIS IO N OF LAND, is s u e d  i t s  f i n a l  D e p a rtm e n ta l

1
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D e c is io n  on O c to b e r 26, 1995, w h ic h  d e c is io n  p e r ta in s  to  th e  

p r o p e r ty  w h ic h  i s  th e  s u b je c t  o f  t h i s  a p p e a l.  The * 

D e p a r tm e n ta l D e c is io n  i s  on f i l e  w i t h  t h i s  c o u r t ,  jas E x h ib i t  1 

t o  th e  M o tio n  f o r  E x te n s io n , d a te d  N ovem ber ?2 , 1995.

•2. Based on t h a t  d e c is io n ,  w h ic h  i s  f i n a l  and no 

lo n g e r  s u b je c t  to  a p p e a l, th e  STATE OP ALASKA, c la im s  no p u b l i c  

r i g h t  o f  way a c ro s s  U .S . S u rve y  52 65 and t h i s  a p p e a l, 

c o n s e q u e n t ly ,  i s  m oot.

3 . The u n d e rs ig n e d  r e s p e c t f u l l y  re q u e s t t h a t  t h i s  

c o u r t  d is m is s  t h i s  m a tte r  and o r d e r  t h a t  th e  cash  a p p e a l bond  

be r e tu r n e d  f o r t h w i t h  to  CRAIG PUDDICOMBE and JOHN DUNHAM, th e

.. Y

p o s t in g  p a r t i e s .*N

D a te : ( - Z Z - H

■I oottrty IMS. thto 18 o  la w , full copy ci An 
original docum ont o o  fll* In tfro Appoltata 
C oviU  Of th a  8Wt» a f  Altofcov

•dated----

K O P P E R U D  A N D  H E F F E R A N  

' A t t o r n e y s  for A p p e l l a n t s

P a t B y : _ fh th C M ,
PATRICIA R. HEFF:

{ 3 rd - <bfk\
JOHN/L. STEINER", A s s is ta n t  
A t to rn e y  G e n e ra l f o r  th e  STATE. 
OF/ALASKA

n n s 1'?

BK 0 I I 2 2 PG 0 6 6 3
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IN  THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JU D IC IAL DISTRICT AT ANCHORAGE 

CRAIG PUDDICOMBE and JOHN DUNIIAM
t

A p p e l la n t s ,

v s .

STATE OF ALASKA, DEPARTMENT OF 
NATURAL RESOURCES,

A p p e l le e .

Case No: 3PA-95-24B  C i v i l

l̂ATEuHALASKA THIRD OlSTFUCl 
APPEALS OIV.

JAN '2 J Wifil
derico tlhP  Trial Courts

  Depu*'

NOTICE OF INTENT TO ENTER 
RULING REQUESTED BY APPELLANT

A p p e l la n t  has in fo rm e d  th e  c o u r t  t h a t  an a p p r o p r ia t t  

r e s o lu t io n  o f  t h i s  m a t te r  w o u ld  be t o  d is m is s  w i t h  a f in d in g  

t h a t  th e  s t a t e  has no c la im  t o  o r  i n t e r e s t  i n  th e  tw< 

p r o p e r t ie s  s u b je c t  t o  t h i s  a c t io n .

U n le ss  an o p p o s i t io n  i s  r e c e iv e d  fro m  th e  s t a te  b: 

F e b ru a ry  X, 199.6, su ch , an o rd e r  w i l l  be e n te re d .
W

D ated  t h i s  day o f  J a n u a ry , 1996 a t  A nchorage

A la s k a .

Jo h n 'K e e se  
S u p e r io r  c o u r t  Judge

. . . . . . . . .
a ••'oftV;atovo\va3 mailei :o each /  J ,< ! / -  *
cf *;-;c 'allowing ai their addresses of fv = f
record:

\Srcrwiry/Dopyty Cterk '

C C . A l a c f c a  Court System
m* t r t  6  P f t

BK 0 I I 2 2 PG 0 6 6 t.
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IN  THE SUPERIOR COURT FOR THE STATE OF ALASKAi «

THIRD JUDIC IAL DISTRICT 

CRAIG PUDDICOMBE and JOHN DUNHAM 

A p p e l la n ts ,

v s .

m o l
STATE O P  ALASKA 7WIHO DiSTRKTT 

APPEALS'OIV.

FEB 0 3 19963 •

STATE OF ALASKA, DEPARTMENT OF 
NATURAL RESOURCES,

A p p e lle e .

Cterf: of tho Trial Courts
__Depirf'<

) Case No. 3P A-95-248 C iv i l -
______ X

\

ORDER OF DISMISSAL 

Upon th e  S t ip u la t io n  and R equest f o r  o rd e r  o f  

D is m is s a l,  and th e  c o u r t  b e in g  f u l l y  a d v is e d  u n d e r th e  

p re m is e s , .

IT  IS  HEREBY ORDERED, based  upon th e  STATE OF ALASKA 

c la im in g  no p u b l ic  r i g h t  o f  way a c ro s s  U .S . S u rve y  5265 and

I 0
<|f|39, S e c t io n s  27 and 34, T ow nsh ip  1 6 -N o rth , Range 5 E a s t,

lo c a te d  in  th e  Pa lm er R e c o rd in g  D i s t r i c t ,  T h ir d  J u d ic ia l  

J t e t r i c t ,  S ta te  o f  A la s k a , p u rs u a n t t o  RS 2477, t h i s  m a t te r  i s

£<|reby DISMISSED, The C le rk  i s  o rd e re d  to  r e tu r n  t i fe  $7 

5sh bond  to  A p p e l la n ts .

p ^ & a t e :  3-

S ^
I cv‘.:lhy  —
a copy ol vho asr/G vvas maifeci Jo each 
of iho foliowlns-ai iT-ffir auc'foss^^y^  ̂
rccor^r ( U^/V

JOHN REESE
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STATE OF ALASKA
2002 LEGISLATIVE SESSION
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Title: VACATE RS 2 4 7 /  RIGHT-OF-WAY ON
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2226
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L E G A L  S E R V I C E S

DIVISION O F  L EG A L AND R E S E A R C H  S E R V IC E S  
LEG ISLA TIV E A F F A IR S  A G EN C Y  

(S07) 4 6 5 -3 8 6 7  o r  4 6 5 -2 4 5 0  ST A T E  O F A L A SK A  S ta te  Capitol
FAX (907) 4 6 5 -2 0 2 9  J u n e a u ,  A la sk a  9 9 8 0 1 -1 1 8 2
Mail S to p  3101 D e liveries  to: 12 9  6 th  S t., Rm . 3 2 9

M E M O R A N D U M April 9, 2002

SUBJECT: Vacation of Right-of-Way (Work Order No. 22-LS1664\A)

TO: Senator Lyda Green

FROM: Gerald P. Luckhaupt
Legislative Counsel

Enclosed is the bill draft you requested. Article II, § 19, Constitution of the State of 
Alaska, provides:

The legislature shall pass no local or special act if a general act can be 
made applicable. Whether a general act can be made applicable shall be 
subject to judicial determination. Local acts necessitating appropriations 
by a political subdivision may not become effective unless approved by a 
majority of the qualified voters voting thereon in the subdivision affected.

This bill draft could be subject to challenge as a local and special act. However, it is not 
immediately clear to me that a general act could be made applicable.

GPL:med
02-358.med

Enclosure

*
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.TIME .LINE QF EVENTS 
PIJDDICOMB E/DUNHAM

US 5265

1983: We purchased the land free of any easements, with a clean title report.

1990: Due to seasonal flooding, we offered a few local miners an easement through our 
property, but they refused the easement.

1991: In April we filed "Quiet Title " litigation to protect our property from adverse 
possession claims.

1993: We went to trial with Judge Shortell presiding. We prevailed on the adverse 
possession claims, but during the trial the defendants brought up the subject of RS2477.

February 1994: Judge Shortell ruled that there was no validity to adverse possession 
claims or the RS2477 claim.

Mav 1994: The court ordered the state to study the validity of an RS2477 claim. The state 
entered the lawsuit and ruled after a 21 month study and an onsite investigation.

October 25.1995: The state ruled against an RS2477 on US 5265. The language of this 
decision clarifies the background and intent of the department’s decision.

January 22 & 30.1996: The DNR decision against an RS2477 on US 5265 was non- 
appealable in both courts, and dismissed by Judge Reese based on a stipulation we entered 
into with the attorney general,

April 1996: Supreme Court reversed Judge Shortell’s ruling as to RS2477 without any 
mention of the “State’s Decision” in the DNR review. We appealed and were denied 
without reason.

May 1996: The Supreme Court remanded back to Shortell to find “extent and location” of 
the R52477. Shortell’s comments on this Supreme Court direction are: “Although I 
strongly disagree with the Supreme Court findings and cannot believe the injustice that 
results from this, civil disobedience is not available to me, I will follow the ruling on 
remand to the best of my ability.”
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June 1999: The first thing one of the justices said at oral argument on our appeal back to 
the Supreme Court was: “Why not simply vacate the RS2477?” Our attorney responded 
that there was a $35,000.00 cash bond held by the courts, which we had to give to the 
court because Judge Shortell assessed full attorneys fees against us under a ‘'public 
litigant” theoiy.

August 1999: Supreme Court ruled that there was an RS2477on US 5265, but reversed the 
attorney fee bill against us and remanded back to the Superior Court for review of the 
attorney fee issue.

September 15.1999: We wrote to the commissioner of the DNR per AAC 11AAC51.100 to 
vacate this RS2477 on US 5265 and to confirm the DNR decision that access in the area 
was sufficient on the road around US 5265 that was recognized as the RS2477 for the area.

December 17.1999: Commissioner Shively advised us to vacate through the Legislature.

Start o f2000 Session: Wc asked the Legislature to vacate, but they were too busy and 
didn’t have the money for vacating.

End o f2000 Session: Having gotten nowhere, wc turned to the DNR commissioner after 
2 1/2 years of stalling, the state’s loss of registered mail, and not responding. As of this 
day we have yet to get an answer to our registered letter to the commissioner in August 
2001.

February 21.2002: We then formally requested to Senator Green’s and Representative 
Ogan’s offices that they vacate any RS2477 on our property.

CONCLUSION

To all Senators and Representatives to whom we have written before, please take time to 
note the colored map of the area. DNR's engineer, Keith Morberg, among others, studied 
and visited US 5265 in 1995, and agreed that there was another route “consistent with the 
quality of access now available." (State’s 10/25/95 decision, page 5) Access does not 
need to destroy our private property. We have lived this battle for 12 years and spent great 
sums of money. We hope to find justice with the Legislature this session, clearing up title 
to our 5 acres at US 5265.
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663 Access Roads

Ladue River Trail
Steele Creek — Border
Manley Hot Springs — Sullivan Creek
Dry Bay Trail
Cottonwood Bay — Old Iliamna
Bear Creek — Eagle Creek
Little  Minook Creek — Troublesome Creek
Hodanza River Trail
Mission Creek Trail
The Government Route — Fortymile Station to Eagle Supply Route
Canyon Creek — Hanagita River
Bremner River Trail
Chickaloon — Coal Creek
Purgatory — Stevens Village
Lost Creek Trail (Yukon Flats)
Minook Creek — Pioneer Creek 
(§ 2 ch 26 SLA 1998)

Cross references. — For the time limit and con­
ditions relating to recording the rights-of-way identi­
fied in subsection (d) of this section by the Department

of Natural Resources, see § 3, ch. 26, SLA 1998 in the 
1998 Temporary and Special Acts.

Sec. 19.30.410. Vacation o f rights-of-way. Notwithstanding another provision of 
law, the Department of Natural Resources, the Department of Transportation and Public 
Facilities, or another agency of the state may not vacate a right-of-way acquired by the 
state under former 43 U.S.C. 932 unless

(1) a reasonably comparable, established alternate right-of-way or means of access 
exists that is sufficient to satisfy all present and reasonably foreseeable uses;

(2) the right-of-way is w ithin a municipality, the municipal assembly or council has 
requested the vacation, a reasonable alternative means of access is available, and the 
vacation is in the best interests of the state; or

(3) the vacation is approved by the legislature. (§ 2 ch 26 SLA 1998; am § 1 ch 94 SLA 
1999)

Effect of amendments. — The 1999 amendment, 
effective July 10, 1999, inserted “or council” in para­
graph (2).

Sec. 19.30.420. Im m un ity  from  lia b ility  fo r damages; r isk  o f use o f right-of- 
way acquired under fo rm er 43 U.S.C. 932. (a) Notwithstanding AS 09.50.2r)0 and AS 
09.65.070, the state and its political subdivisions are not liable for damages, injury, or 
death arising from AS 19.30.400 — 19.30.420 and the recording of any rights-of-way 
identified in AS 19.30.400 or acquired under former 43 U.S.C. 932.

(b) A right-of-way identified under AS 19.30.400 or acquired under former 43 U.S.C. 
932 that is not designated as part of the state highway system under AS 19.10.020 is 
traveled and used at the risk of the user. As to those rights-of-way and notwithstanding 
AS 09.50.250 and AS 09.65.070, the state and a political subdivision of the state are not 
liable for damages, injury, or death

(1) arising from the use of the right-of-way;
(2) arising from the failure to inspect, mark, or maintain the right-of-way;
(3) occurring in the right-of-way; or
(4) associated with the right-of-way. (§ 2 ch 26 SLA 1998)

§ 19.30.420

1854
1871
1872
1873
1876
1884 j i
1885
1889 ,
1891
1892
1894
1895
1896
1897
1898
1899.
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Interim:
6 0 0  E as t R a ilro a d  A v e n u e  
W a silla , A la s k a  9 9 6 5 4  
(9 0 7 ) 3 7 6 -3 3 7 0  
(9 0 7 )  3 7 6 -3 1 5 7  F ax

S e n a t e  H e a l t h , E d u c a t io n  a n d  S o c ia l  S e r v ic e s  C o m m it t e e
Se n a to r  L y d a  Gr e e n , C h a ir

MEMORANDUM

April 18, 2002

To: Senator John J. Cowdery
Chairman, Senate Transportation Committee

From: Senator Lyda Green, Chair
Senate HESS Committee

RE: Senate Bill 362

I respectfully request that SB 362 be scheduled for a hearing before Senate 
Transportation Committee.

Sponsor statement and related information will follow this request.

Thank you for your cooperation and assistance in scheduling this hearing.

If you have any questions, please contact Vicki at 3762.

Session: 
S ta te  C a p ito l 

Ju n e a u , A la sk a  9 9 S 0 1 -1 182 
(9 0 7 ) 4 6 5 -6 6 0 0  

(9 0 7 )  4 6 5 -3 8 0 5  Fax

Senator L oren L em an , V ice-Ci-ia ir  
Senator Jerry W ard , Senator Gary  W ilken , Senator Bettye D avis
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Ladue River Trail
Steele Creek — Border
Manley Hot Springs — Sullivan Creek
Dry Bay Trail
Cottonwood Bay — Old Iliamna
Bear Creek — Eagle Creek
Little Minook Creek — Troublesome Creek
Hodanza River Trail
Mission Creek Trail
The Government Route — Fortymile Station to Eagle Supply Route
Canyon Creek — Hanagita River
Bremner River Trail
Chickaloon — Coal Creek
Purgatory — Stevens Village
Lost Creek Trail (Yukon Flats)
Minook Creek — Pioneer Creek 
(§ 2 ch 26 SLA 1998)
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1898 
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Croes references. — For the time limit and con­
ditions relating to recording the rights-of-way identi­
fied in subsection (d) of this rection by the Department

of Natural Resources, see § 3, ch. 26, SLA 1998 in the 
1998 Temporary and Special Acts.

Sec. 19.30.410. Vacation o f rights-of-way. Notwithstanding another provision of 
law, the Department of Natural Resources, the Department of Transportation and Public 
Facilities, or another agency of the state may not vacate a right-of-way acquired by the 
state under former 43 U.S.C. 932 unless

(1) a reasonably comparable, established alternate right-of-way or means of access 
exists that is sufficient to satisfy all present and reasonably foreseeable uses;

(2) the right-of-way is within a municipality, the municipal assembly or council has 
requested the vacation, a reasonable alternative means of access is available, and the 
vacation is in the best interests of the state; or

(3) the vacation is approved by the legislature. (§ 2 ch 26 SLA 1998; am § 1 ch 94 SLA 
1999)

Effect of amendments. — The 1999 amendment, 
effective July 10, 1999, inserted “or council" in para­
graph (2).

Sec. 19.30.420. Im m un ity  from  lia b ility  fo r  damages; r isk  o f use o f right-of- 
way acquired under form er 43 U.S.C. 932. (a) Notwithstanding AS 09.50.250 and AS
09.65.070, the state and its political subdivisions are not liable for damages, injury, or 
death arising from AS 19.30.400 — 19.30.420 and the recording of any rights-of-way 
identified in AS 19.30.400 or acquired under former 43 U.S.C. 932.

(b) A right-of-way identified under AS 19.30.400 or acquired under former 43 U.S.C. 
932 that is not designated as part of the state highway system under AS 19.10.020 is 
traveled and used at the risk of the user. As to those rights-of-way and notwithstanding 
AS 09.50.250 and AS 09.65.070, the state and a political subdivision of the state are not 
liable for damages, injury, or death

(1) arising from the use of the right-of-way;
(2) arising from the failure to inspect, mark, or maintain the right-of-way;
(3) occurring in the right-of-way; or
(4) associated with the right-of-way. (§ 2 ch 26 SLA 1998)
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S enato r  Jer r y  W a r d
Alaska Statf. Legislature

SPONSOR STATEM ENT 

Senate Joint Resolution No. 32

“Proposing amendments to the Constitution o f the State of Alaska relating to
a marine and rail transportation fund.”

SJR 32 authorizes the creation of a marine and rail transportation fund and is a 
companion to SB 271.

In 1985 the State of Alaska purchased the Alaska Railroad from the Federal Government 
for $20 million dollars. This transaction came with a significant amount of excess land 
that assists in the operational costs of the railroad. The Alaska Railroad currently has a 
surplus land base. The Alaska Railroad is not currently under the executive budget act. 
The Alaska Marine Highway was created under the authority of the Federal Government 
in 1963 and was not given a land base. For the past several years the Alaska Marine 
Highway has relied on the general fund for costs because of lack of a capital equity base 
in order to make it self-sufficient.

Creating an authority and conveying an additional 500,000 acres of land would allow the 
excess land to generate revenue and provide a stable funding base for the Alaska Marine 
and Rail Transportation Authority. The idea is to reduce the requirements to fund the 
Alaska Marine Highway through the genera! fund. The overall transportation plan in 
Alaska would benefit from the re-organization and provide for a system to utilize both 
services and cut the cost of doing so. Currently the Alaska Marine Highway and the 
Alaska Railroad share the use of facilities in many locations.

It is my hope as sponsor of SJR 32 that it becomes legislation that will ensure a long­
term, self-sufficient transportation network that serves all Alaskans.
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Y u k o n  L i b e r a l  P a r t y

Scott Kent was elected as the MLA for Riverside in the general election on April 17,2000. He was 
appointed to Cabinet as Minister of Economic Development on June 12,2001.

Mr. Kent was born in Meadow Lake, Saskatchewan on October 25,1968, and has been a 
Whitehorse resident since 1973.

He attended Selkirk Elementary School and graduated from F.H. Collins Secondary School in 
1986. He studied economics and commerce at the University of Calgary.

He has a long history of involvement with local sporting organizations.

Most recently, Mr. Kent was the sales and purchasing manager for a local wholesaler. He also 
owned and operated a small business, and a real estate holding company.

In all, he brings 10 years of business experience to his portfolio.

Phone: (867) 667-5813
Fax: (867) 667-8409
Mail correspondence:

Hon. Scott Kent 
Government of Yukon 
Box 2703
Whitehorse, Yukon Y1A 2C6 

E-mail: scott.kent@gov.vk.ca

Last updated January 21, 2002
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Office of the Minister
Box 2703, Whitehorse, Yukon Y1A 2C6

February 14,2002

Senator Randy Phillips,
State Capitol, Room 103 
Juneau, Ak.
99801-1182
USA ' '

Dear Senator Phillips,

Re: Shakw ak Project

Your support for the Shakwak Project over the years has been very helpful 
in securing the funding necessary to advance the reconstruction work.

The reconstruction of the highway to a bituminous surface standard is finally 
approaching completion. We anticipate that all but 18 miles along Kluane 
Lake will be completed with the current TEA-21 appropriation. We are 
hopeful that Congress will approve funding to complete this section and to 
replace four major bridges on the route in the successor legislation to TEA- 
21, which is due in October 2003. The cost of the remaining roadwork and 
the bridge replacement is estimated at $45 million.

During the deliberations prior to TEA-21 the Alaska State Legislature 
passed Resolution SJR 12am in support of completing the project. A similar 
resolution would be of great assistance at this time to demonstrate to 
congressional decision-makers that Alaska continues to support the project. 
As your help was instrumental in obtaining passage of Resolution SJR 
12am, anything that you could do to facilitate a similar resolution during the 
current legislative session would be very much appreciated. I have asked my 
staff to update the factual information in the 1997 resolution which I hope 
will be of assistance to you.

GOLD-  R U S H
K L O N D I K E



Completion of the Shakwak Project has many benefits to Alaska both in 
commerce and tourism and I hope that it will be possible for the State 
Legislature to demonstrate its continued support.

Once again iank you very much for anything that you can do to assist.

Sincerely

Scott Kent
Minister o f Infrastructure
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May 8, 1997

The Honorable Were McDonald 
Government liaader 
Governmdht of  the Yukon 
Yukon Government Services 
P.O. Box 27C 
Whitehorsf, YT \  £C6

Dear Mr. McDo

a-— L _ _ lo g  # . ito & d
SI' DATE:____ /____
CO ...   ■

r  or Response.
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In accordance with Uniform Rule 49 (b) of the Alaska State Legislature, I am 
transmitting to you a copy of SJR 12 anj. Relating to reconstruction and paving of the 
Alaska Highway.

r j  ‘
ip J Sln^rely,

jf
'tw "

I Jftsn Olmer 
ieutenant Governor
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S T A T E  OF A L A S K A
T H E  L E G I S L A T U R E

1997 .
Source.

Legislative 
Resolve No.

Relating to reconstruction, and paving of the Alaska Highway.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASHA:

"WHEREAS the United States and Canada entered into an agreement to reconstruct and 
pave the Alaska Highway from the Alaska-Canada. border to Haines Junction, Yukon Territory, 
Canada, and the Haines Cutoff Hghway from Haines Junction, Yukon Territory, Canada, to the 
Alaska-Canada border near Hair.es, Alaska, known as the Shakwak project, as authorized in the 
Fedcral-Aid Highway Act of 1973; and

WHEREAS the Congress authorized $59,000,000 in 1973 for the project and has 
appropriated $47,000,000 to the Federal Highway Administration for actual construction by 
Canada; and

WHEREAS the Con gras: further authorized $20,000,000 a year for fiscal years 1993 • 
1996 under the Inteimodal Surface Transportation Efficiency Act of 1991, which has been folly 
appropriated; and

WHEREAS, in the last 16 years, the state has provided $37,000,000 of state federal-aid 
highway apportionments to assist n meeting the obligations of the agreement; and

WHEREAS the estimated amount necessary to complete the entire project was in the 
order of $260,000,000 in United S ates dollars;
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BE IT RESOLVED thaf the Alaska Stale Legislature respectfully requests the United 
States government and the Canadian government to hoqor their agreement and provide the 
additional funds necessary through direct federal appropriations, independent of the federal funds 
apportioned to Alaska by the Federal Highway Administration, to complete the remaining 
portions of the Shakwak project; and be it

FURTHER RESOLVED that the United States Congress is respectfully' requested to 

immediately appropriate an additional 594,000,000 to allow work on additional project segments 
to proceed to a bituminous surface treatment standard.

COPIES of this resolution shall be sent to (he Right Honourable Jean Chretien, Prime 
Minister of Canada; the Honourable Diane Marleau, Minister of Public Works and Government 
Services, Canada; the Honourable Audrey McLaughlin, Member of Parliament, House of 
Commons, Canada; the Honourable Piers McDonald, Government Leader, Yukon Territory, 
Canada; the Honourable Robert Bruce, Speaker, Legislative Assembly, Yukon Territory, Canada; 
the Honourable Dave Keenan, Minister of Community and Transportation Services, Yukon 
Territory, Canada; the Honorable Bill Clinton, President of the United States; the Honorable A1 
Gore, Jr_ Vice-President of the United States and President of the U.& Senate; the Honorable 
Newt Gingrich, Speaker of the U.S. House of Representatives; the Honorable Rodney E. Slater, 
Secretary-designee of the U.S. Department of Trai'sportation; and to the Honorable Ted Stevens 
and the Honorable Frank Murfcowski/ U.S. Senators, and the Honorable Don Young, U.S. 
Representative, members of the Alaska delegation In Congress.



A RESOLUTION

Relating to reconstruction and paving of the Alaska Highway.

WORK DRAFT
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SENATE JOINT RESOLUTION NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA

WORK DRAFT
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BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the United States and Canada have entered into an agreement to 
reconstruct and pave the Alaska Highway from the Alaska-Canada border to Haines Junction, 
Yukon Territory, Canada, and the Haines Cutoff Highway from Haines Junction, Yukon 
Territory, Canada, to the Alaska-Canada border near Haines, Alaska, known as the Shakwak 
Project, as authorized in the Federal-Aid Highway Act of 1973; and

WHEREAS the Congress authorized $59,000,000 in 1973 for the project and has 
appropriated $47,000,000 to the Federal Highway Administration for actual construction by 
Canada; and

WHEREAS the Congress has further authorized $20,000,000 a year for fiscal years 
1993 - 1996 under the Intermodal Surface Transportation Efficiency Act of 1991, which has 
been fully appropriated; and

WHEREAS the Congress further authorized $18,830,000 a year for fiscal years 1998 
- 2002 under the Transportation Equity Act for the 21st Century, of which $84,900,000 has 
been appropriated; and

- 1 -
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1 WHEREAS, in the last 21 years, the state has provided $37,000,000 of state federal-
2 aid highway apportionments to assist in meeting the obligations of the agreement; and
3 WHEREAS the estimated amount necessary to complete the entire project was in the
4 order of $260,000,000 in United States dollars;
5 BE IT RESOLVED that the Alaska State Legislature respectfully requests the United
6 States government and the Canadian government to honor their agreement and provide the
7 additional funds necessary through direct federal appropriations, independent of the federal
8 funds apportioned to Alaska by the Federal Highway Administration, to complete the
9 remaining portions of the Shakwak project; and be it

10 FURTHER RESOLVED that the United States Congress is respectfully requested to
11 immediately appropriate an additional $45,000,000 to allow reconstruction of the remaining
12 18 miles of the Alaska Highway to a bituminous surface treatment standard and to replace
13 I four bridges in order to meet the serviceability requirements of the highway.
14 COPIES of this resolution shall be sent to the Right Honourable Jean Chretien, Prime
15 Minister of Canada; the Honourable Don Boudria, Minister of Public Works and Government
16 Services Canada; the Honourable Larry Bagnell, Member of Parliament, House of Commons,
17 Canada; the Honourable Pat Duncan, Premier, Yukon Territory, Canada; the Honourable
18 Dennis Schneider, Speaker, Legislative Assembly, Yukon Territory, Canada; the Honourable
19 Scott Kent, Minister of Infrastructure, Yukon Territory, Canada; the Honorable George W.
20 Bush, President of the United States; the Honorable Richard B. Cheney, Vice-President of the
21 United States and Prcs.dent of the U.S. Senate; the Honorable J. Dennis Hastert, Speaker of
22 the U.S. House of Representatives; the Honorable Norman Y. Mineta, United States Secretary
23 of Transportation; and to the Honorable Ted Stevens and the Honorable Frank Murkowski,
24 U.S. Senators, and the Honorable Don Young, U.S. Representative, members of the Alaska
25 delegation in Congress.

L
-2-
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B E  TT R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

W H E R E A S  th e  U n i te d  S ta te s  a n d  C a n a d a  e n te re d  in to  a n  a g r e e m e n t  to  r e c o n s a u c t  a n d  p a v e  th e  
A la s k a  H ig h w a y  f ro m  th e  A la s k a - C a n a d a  b o rd e r  t o  H a in e s  J u n c t io n , Y u k o n  T e r r i to ry , C a n a d a , 
a n d  th e  H a in e s  C u to f f  H ig h w a y  f ro m  H a in e s  J u n c tio n , Y u k o n  T e r r i to ry , C a n a d a , t o  th e  A la s k a -  
C a n a d a  b o r d e r  n e a r  H a in e s ,  A la s k a ,  k n o w n  a s  th e  S h a k w a k  P ro je c t ,  a s  a u th o r iz e d  i n  th e  F e d e ra l-  
A id  H ig h w a y  A c t  o f  1 9 7 3 ; a n d

W H E R E A S  th e  C o n g re s s  a u th o r iz e d  $ 5 9 ,0 0 0 ,0 0 0  in  19 73  f o r  th e  p ro je c t  a n d  h a s  a p p ro p r ia te d  
$ 4 7 ,0 0 0 ,0 0 0  to  th e  F e d e r a l  H ig h w a y  A d m in is t r a t io n  fo r  a c tu a l  c o n s tru c t io n  b y  C a n a d a ; a n d

W H E R E A S  th e  c o n g r e s s  h a s  f u r th e r  a u th o r iz e d  $ 2 0 ,0 0 0 ,0 0 0  a  y e a r  f o r  f is c a l  y e a r s  1993  - 1 9 9 6  
u n d e r  th e  In te rm o d a l  S u rfa c e  T ra n s p o r ta t io n  E f f ic ie n c y  A c t  o f  1 9 9 1 , w h ic h  h a s  b e e n  fu lly  
a p p ro p r ia te d ;  a n d

r a i d ^ m e ^ r y i ^ M q n  E ^ i n t y A c t  f o r  m f i l io n f id s  b e e n
a p p r o p r ia te d ;a n d

W H E R E A S ,  in  th e  la s t  21  y e a r s ,  th e  s ta te  h a s  p r o v id e d  $ 3 7 ,0 0 0 ,0 0 0  o f  s ta te  f e d e ra l-a id  h ig h w a y  
a p p o r t io n m e n ts  t o  a s s i s t  in  m e e tin g  th e  o b lig a t io n s  o f  th e  a g re e m e n t;  an d

W H E R E A S ,  th e  e s t im a te d  a m o u n t  n e c e s s a r y  to  c o m p le te  th e  e n t ir e  p ro je c t  w a s  in  th e  o r d e r  o f  
$ 2 6 0 ,0 0 0 ,0 0 0  in  U n i te d  S ta te s  d o lla rs ;

B E  I T  R E S O L V E D  th a t  th e  A la s k a  S ta te  L e g is la tu r e  r e s p e c tf u l ly  r e q u ire s  th e  U n i te d  S ta te s  
g o v e r n m e n t  a n d  th e  C a n a d ia n  g o v e r n m e n t  to  h o n o r  t l>eir a g r e e m e n t  a n d  p ro v id e  t h e  a d d itio n a l 
f u n d s  n e c e s s a ry  th r o u g h  d i r e c t  f e d e ra l  a p p ro p r ia t io n s ,  in d e p e n d e n t  o f  th e  f e d e ra l  f u n d s  
a p p o r t io n e d  t o  A la s k a  b y  th e  F e d e ra l  H ig h w a y  A d m in is tr a t io n ,  to  c o m p le te  th e  r e m a in in g  
p o r t io n s  o f  th e  S h a k w a k  p ro je c t ;  a n d  b e  i t

F U R T H E R  R E S O L V E D  t h a t t h e U n i t e d  S ta te s  C o n g re s s  is  re s p c c ff i i l ly  r e q u e s te d  t o   _
im m e d ia te ly  a p p ro p r ia te  a n  r e g a in in g ® }  ^

^ Ia c r4 j^ # is

C O P I E S  o f  th is  r e s o lu t io n  s h a ll  b e  s e n t  to  th e  R ig h t  H o n o u ra b le  J e a n  C h re tie n , P r im e  M in is te r  o f  
C a n a d a ; th e  H o n o u ra b le  D o n  B o u d r ia ,  M in is te r  o f  P u b lic  W o rk s  a n d  G o v e rn m e n t S e n d e e s ,  
C a n a d a ; th e  H o n o u ra b le  L a r iy .B a g n e ll ,  M e m b e r  o f  P a r l ia m e n t ,  H o u s e  o f  C o m m o n s , C a n a d a ; th e  
H o n o u ra b le  Y u k o n  T e r r i to ry , C a n a d a ; th e  H o n o u ra b le  D o n m s ; |c f c i d e r ,
S p e a k e r ,  L e g is la t iv e  A s s e m b ly , Y u k o n  T e r r i to ry , C a n a d a ; th e  H o n o u ra b le  S c p t i t K ^ M i r i f e e r ^ f  
I n f r a ^ c t u r e ,  Y u k o n  T en rito ry , C a n a d a ; th e  H o n o r a b le  G eO T gejl^ iB tish ', P r e s id e n t  o f  th e  U n ite d  
S ta te s ; th e  H o n o r a b le  p ic ik fC jh enby , V ic e - P r e s id e n t  o f  th e  U n i te d  S ta te s  a n d  P r e s id e n t  o f  th e  U .S . 
S e n a te ;  th e  H o n o r a b le  D th n i s  H is tfe f t, S p e a k e r  o f  th e  U . S . H o u s e  o f  R e p re s e n ta t iv e s ;  th e  
H o n o r a b le  N q r m a n  -jM m irai, S e c re ta ry  o f  th e  U .S .  D e p a r tm e n t  o f  T ra n s p o r ta t io n ;  a n d  to  th e  
H o n o r a b le  T e d  S tev en ?’ a n d  th e  H o n o ra b le  F r a n k  M u rk o w s k i ,  U .S .  S e n a to rs , a n d  t h e  H o n o ra b le  
D o n  Y o u n g , U .S .  R e p r e s e n ta t iv e ,  m e m b e rs  o f  th e  A la s k a  d e le g a t io n  in  C o n g re s s

Relating to reconstruction and paving of the Alaska Highway


