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January 31, 2002

M EM ORANDUM

To: Senator Cowdery, Chair
Senate Transportation Cogjpiittee

From: Senator 01sorcs

Re:

>  r

Committee schedule for SB 265, Physican Assistants and Handicap 
Parking..

I would appreciate a Transportation committee hearing o f SB 265 at your earliest 
convenience. A sponsor statement and sectional is forthcoming. If you need any 
other information, please contact me or Dave Gray in m y office.

Thank you for consideration o f this request.



FISCAL NOTE
S T A T E  O F  A L A S K A

2002 L E G I S L A T I V E  S E S S IO N

Revision Date/Time (Note if correction):________
T i t l e  A n  A c t re la tin g  to  p h y s ic ia n  a s s i s t a n t s

Dept. Affected:
'BRU

Fiscal Note Number:

Bill Version:

() Publish Date:
SB 265

DCED
Insurance (116)

Component Insurance Operations
Sponsor
Requester

Senator Olson
Senate Transportation

E x p e n d itu r e s /R e v e n u e s

Component No. 
(Thousands of Dollars)

354

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate paqe if necessary)

This bill would add physician assistants to the list of health care providers in AS 21.36.090(d). This would 
have the effect of prohibiting an insurer from refusing to cover a service if it is provided by a physician 
assistant, if the service is otherwise covered under the group health insurance plan of the patient/insured. 
No fiscal impact on the Division of Insurance is expected.

Prepared by: 
Division
Approved by: 
Agency

(Revised 9/2001 OM8)

Robert A. Lohr, Director Phone 907-269-7900
Insurance Date/Time 2/15/02 2:45 PM
Deborah B. Sedwick, Commissioner Date 2/15/2002
Department of Community & Economic Development
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SPONSOR STATEMENT 

SB 265, Physician Assistants.

I introduced SB 265 at the request o f the Alaska Academy o f  Physician 

Assistants. Their desire is for the profession o f  physician assistant to be 

specifically included in lists o f health care providers defined for sections o f law 

pertaining to medical liability and to unfair trade practices in the insurance and 

health care business.

Section 1 amends AS 09.55.560(1) to add “physician assistant” to the definitional 

clause for medical liability statutes. Section 2 similarly amends AS 21.36.090(d) 

to include “physician assistant” as a provider that may not be unfairly 

discriminated against by a health insurance company, health maintenance 

organization, or other health delivery organization.

Section 3 responds to a third request o f the academy. It is to allow physicians 

assistants to provide proof o f  eligibility for a special disabled veterans license 

plate and for issuance o f a parking permit for a handicapped or disabled person. 

Eligibility is currently provided by only physicians and advanced nurse 

practitioners.
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W O R K  D R A F T

C S F O R  S E N A T E  B IL L  N O . 265( )

IN  THE LEG ISLA T U R E  OF THE STATE OF A LA S K A  

TW ENTY-SECOND LEG ISLATU RE  - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATORS OLSON, Lem an, Wilken

A  B IL L  

F O R  A N  A C T  E N T IT L E D

1 || "A n  A c t r e la t in g  to  p h y s ic ia n  a s s is ta n ts ; p ro v id in g  th a t  a  p h y s ic ia n  a s s is ta n t  is a h ea lth

2 || c a re  p ro v id e r  co v e re d  b y  c e r ta in  law s re la tin g  to m ed ica l m a lp ra c tic e  a c tio n s ; a d d in g

3 || p h y sic ian  a s s is ta n ts  to  th e  lis t o f  p ro v id e rs  a g a in s t w h o m  u n fa ir  d isc r im in a tio n  re la tin g

4 || to  h e a lth  c a re  in s u ra n c e  is p ro h ib ite d  a n d  to th e  lis t o f  p ro v id e rs  w h o  ca n  p ro v id e  p ro o f

5 || o f  d isa b le m e n t o r  h a n d ic a p  fo r  th e  p u rp o se  o f  m o to r  v eh ic le  re g is tra tio n  o r  fo r  th e

6 || p u rp o se  o f  o b ta in in g  a  sp ec ia l license p la te  o r  a sp ec ia l p a rk in g  p e rm it;  a n d  p ro v id in g

7 || fo r  a n  effec tiv e  d a te ."

8 II BE IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

9 || * S ec tion  1. AS 09.55.560(1) is amended to read:

10 || (1) "health care provider" means an acupuncturist licensed under

11 || AS 08.06; an audiologist or speech-language pathologist licensed under AS 08.11; a

12 II chiropractor licensed under AS 08.20; a dental hygienist licensed under AS 08.32; a

13 II dentist licensed under AS 08.36; a nurse licensed under AS 08.68; a dispensing

L
-1- C S S B  265 ( )
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1 optician licensed under AS 08.71; a  naturopath licensed under AS 08.45; an

2 optometrist licensed under AS 08.72; a pharmacist licensed under AS 08.80; a

3 physical therapist or occupational therapist licensed under AS 08.84; a physician o r

4 physician assistan t licensed under AS 08.64; a podiatrist; a psychologist and a

5 psychological associate licensed under AS 08.86; a hospital as defined in

6 AS 18.20.130, including a govemmentally owned or operated hospital; an employee

7 o f  a health care provider acting within the course and scope o f employment; an

8 am bulatory surgical facility and other organizations whose primary purpose is the

9 delivery o f  health care, including a health maintenance organization, individual

10 practice association, integrated delivery system, preferred provider organization or

11 arrangement, and a physical hospital organization;

12 * Sec. 2. AS 21.36.090(d) is amended to read:

13 (d) Except to the extent necessary to comply with AS 21.42.365 and

14 AS 21.56, a person may not practice or permit unfair discrimination against a person

15 who provides a service covered under a group health insurance policy that extends

16 coverage on an expense incurred basis, or under a group service or indemnity type

17 | contract issued by a health maintenance organization or a nonprofit corporation, i f  the

18 service is within the scope o f the provider's occupational license. In this subsection,

19 "provider" means a state licensed physician, physician assistant, dentist, osteopath,

20 optometrist, chiropractor, nurse midwife, advanced nurse practitioner, naturopath,

21 physical therapist, occupational therapist, marital and family therapist, psychologist,

22 psychological associate, [OR] licensed clinical social worker, or certified direct-entry

23 midwife.

24 * Sec. 3. AS 28.10.181(d) is amended to read:

25 (d) Vehicles owned by disabled veterans, including persons disabled in the

26 line o f  duty while serving in the Alaska Territorial Guard, or other persons with

27 disabilities. Upon the request o f a person with a disability that limits or impairs the

28 ability to walk, as defined in 23 C.F.R. 1235.2, the department shall (1) register one

29 passenger vehicle in the name o f the person without charge; and (2) issue a specially

30 designed registration plate that displays (A) recognition o f the disabled veteran if  the

31 applicant's disability originated from the applicant's service with the Alaska Territorial

W O R K  D R A F T  W O R K  D R A F T  2 2 -LS 1 3 3 8 \C
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1 || Guard or the armed forces o f the United States; and (B ) the standard symbol o f
2 || disability (the wheelchair logo). A  disabled veteran who is not otherwise qualified
3 || under this subsection, but who presents to the department written proof that the person
4 || is at least 70 percent disabled or medic Uy handicapped as a consequence o f service in
5 || the Alaska Territorial Guard or the armed forces o f the United States, may register one
6 || passenger vehicle without charge, and the department shall issue a specially designed
7 || registration plate that displays recognition o f the disabled veteran that does not display
8 || the standard handicap symbol and does not cany with it special parking privileges.
9 II For purposes o f this subsection, proof o f disability may be provided by a person

10 || licensed as a physician o r  p h y sic ian  a s s is ta n t  under AS 08.64 or as an advanced
11 || nurse practitioner under AS 08.68.
12 || *  Sec. 4. The uncodified law  o f the State o f Alaska is amended by adding a new section to
13 II read:
14 || A PPL IC A B IL ITY . AS 21.36.090(d), as amended by sec. 2 o f this Act, applies to a
15 || policy o f insurance or group service or indemnity type contract issued or renewed on or after
16 || January 1, 2003.
17 || *  Sec. 5. Sections 2 and 4 o f this Act take effect January 1,2003.

-3-
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T O  A M EN D  A S  0 9 .5 5 .5 6 0  T O  IN C LU D E  PH Y SIC IA N  A S S IS T A N T S  IN 
M ED IC A L LIABILITY S T A T U T E

W H E R E A S , a  p h y s ic ia n  a s s i s t a n t  is l ic e n s e d  to  p ra c tic e  m e d ic in e  u n d e r  
A S  0 8 .6 4 .1 0 7 , A S  0 8 .6 4 .1 7 0 , a n d  12 A A C 4 0 .4 0 0  th ro u g h  12 A A C 4 0 .4 9 0 .

W H E R E A S , th e r e  a r e  a p p ro x im a te ly  2 5 0  p h y s ic ia n  a s s i s t a n t  l i c e n s e e s  in 
th e  s t a t e  o f A la sk a . P h y s ic ia n  a s s i s ta n t s  h a v e  b e e n  p rac tic in g  m e d ic in e  in A la s k a  
fo r m o re  th a n  2 0  y e a rs .

W H E R E A S , p h y s ic ia n  a s s i s t a n t s  c a r e  fo r  o v e r  5 0 ,0 0 0  A la s k a n s  e v e ry  
m o n th , in a  w id e  v a rie ty  o f  in stitu tio n s . P h y s ic ia n  a s s i s t a n t s  a r e  critical fo r th e  
p ro v is io n  o f m e d ic a l c a r e  in re m o te  a r e a s  a n d  v illa g e s  o f  A la sk a .

W H E R E A S , in 1 9 7 6  th e  le g is la tu re  co d ified  th e  law  w ith re g a rd  to  m e d ic a l 
liability. A S  0 9 .5 5 .5 3 0  -  A S  0 9 .5 5 .5 6 0 . T h e  p u rp o s e  o f th e  s ta tu te s  w a s  to  co d ify  
th e  law  o f m e d ic a l m a lp ra c tic e  in o rd e r  to  e s ta b lis h  th a t  th e  law  in A la sk a  in th is  
r e g a rd  is th e  s a m e  a s  e ls e w h e re . A S  0 9 .5 5 .5 3 0 .

W H E R E A S , th e  m e d ic a l liability s t a tu te s  ap p ly  on ly  to  "h ea lth  c a r e  
p ro v id e r s ”, a s  sp ec ifica lly  d e f in e d  by  A S  0 9 .5 5 .5 6 0 . T h e  defin ition  o f "h ea lth  c a r e  
p ro v id e r"  in c lu d e s  a c u p u n c tu r is ts , a u d io lo g is ts , s p e e c h - la n g u a g e  p a th o lo g is ts , 
c h iro p ra c to rs , d e n ta l  h y g ie n is ts , d e n tis ts , n u r s e s ,  o p tic ia n s , n a tu ro p a th s , 
o p to m e tr is ts ,  p h a rm a c is ts ,  p h y s ic a l th e ra p is ts ,  o c c u p a tio n a l th e ra p is ts ,  
p h y s ic ia n s , p o d ia tr is ts , p sy c h o lo g is ts  a n d  p sy c h o lo g ic a l a s s o c ia te s .
A S  0 9 .5 5 .5 6 0 .

W H E R E A S , d u e  to  a  leg is la tiv e  o v e rs ig h t, p h y s ic ia n  a s s i s t a n t s  w e re  n o t 
in c lu d e d  in th e  defin ition  o f "h ea lth  c a r e  p ro v id e r” u n d e r  A S  0 9 .5 5 .5 6 0 . A s  a  
re s u lt , p h y s ic ia n  a s s i s t a n t s  a r e  n o t c o v e re d  by  th e  m e d ic a l liability s ta tu te s .

W H ER EiA S, th e  law  o f m e d ic a l liability sh o u ld  ap p ly  uniform ly  to  all h e a lth  
c a r e  p ro v id e rs  lic e n se d  to  p ra c tic e  m e d ic in e  in th e  s t a te  o f A la sk a , includ ing  
p h y s ic ia n  a s s i s ta n ts .

T h e re fo re  b e  it re s o lv e d  th a t  th e  A la sk a  A c a d e m y  o f P h y s ic ia n  A s s is ta n ts  
w is h e s  to  a m e n d  A S  0 9 .5 5 .5 6 0 (1 )  to  in c lu d e  th e  w o rd s  “p h y sic ia n  a s s i s ta n t  
l ic e n s e d  u n d e r  A S  0 8 .6 4 "  in th e  defin ition  o f h e a lth  c a r e  p rov id er.

mailto:akapa@eci.net


S p e c ia l  A ctio n s  an d  P ro c eed in g s § 09.55.560

fc a jj disclosure would have a substantially adverse effect on the patient’s condition. 
102 SLA 1976)

N O T E S  T O  D E C I S I O N S

-c ia n  m u s t  e x p l a i n  r i s k  i n  l a y  t e r m s .  —
-R a tify in g  a  r i s k  d o e s  n o t  n e c e s s a r i ly  p ro v id e  

i f n t  w ith  th e  in f o r m a t io n  n e c e s s a ry  fo r  a n  in - 
d  decision. F o r  a  t r i a l  c o u r t  to  d e c id e  o n  su m - 
M udgm ent t h a t  d o c to r  h a s  d isc lo se d  s u ff ic ie n t 

i l l a t io n  to  a llow  a  r e a s o n a b le  p a t i e n t  to  m a k e  a n  
? £ e d  decision  a b o u t  t r e a tm e n t ,  th e  re c o rd  m u s t  

Ujh t h a t  th e  p h y s ic ia n  e x p la in e d  to  th e  p a t i e n t  
/ te rm s  th e  n a tu r e  a n d  s e v e r i ty  o f  th e  r i s k  a n d  

„lelihood o f i t s  o c c u r re n c e . K o rm a n  v. M a ll in , 8 58  
(1145 (A laska  19D3). 

f f r p e r t  t e s t i m o n y  a s  t o  d i s c l o s u r e  s t a n d a r d s  
trequi1-0̂ ' — SC0Pe d is c lo s u re  r e q u ir e d  

_ S f subsection  (a) m u s t  be  m e a s u r e d  b y  w h a t  a  
a ^ a a b le  p a t ie n t  w o u ld  n e e d  to  k n o w  in  o rd e r  to  

r* an in fo rm ed  a n d  i n te l l ig e n t  d e c is io n  a b o u t  th e  
sad t r e a tm e n t .  U n d e r  th e  re a s o n a b le  p a t i e n t  
a  p hy sic ian  m u s t  d is c lo se  th o s e - r is k s  w h ic h  a r e  

ilen’al" to a  r e a s o n a b le  p a t i e n t ’s  d e c is io n  c o n c e rn - 
i trea tm en t. U n d e r  t h i s  v iew , e x p e r t  te s tim o n y  
t im in g  th e  p ro fe s s io n a l s t a n d a r d  o f  d is c lo s u re  is

n o t  a  n e c e s s a ry  e le m e n t  o f  t h e  p la in t i f f ’s  c a s e  b e c a u s e  
th e  sco p e  o f  d is c lo s u re  i3 m e a s u r e d  fro m  t h e  s t a n d ­
p o in t  o f  t h e  p a t i e n t .  K o rm a n  v. M a ll in ,  8 5 8  P .2 d  1145 
(A la s k a  1993).

S i g n e d  i n f o r m e d  c o n s e n t .  —  T h e  r e q u ir e m e n ts  
s e t  fo r th  in  7  A AC 12 .1 2 0  (c) a r e  n o t  in c o n s is te n t  w ith  
th i s  s e c tio n . T h e  re g u la t io n s ,  s im p ly  im p o s e  a  s u p p le ­
m e n ta l  r e q u ir e m e n t  t h a t  t h e  p a t i e n t ’s  m e d ic a l  re c o rd  
c o n ta in  a  " s ig n e d  in fo rm e d  c o n s e n t” b e fo re  a  s u rg ic a l  
p ro c e d u re  m a y  b e g in . S w e e t  v. S is t e r s  o f P ro v id e n c e , 
8 9 5  P .2d  4 8 4  (A la s k a  1995).

V a l i d i t y  o f  r e g u l a t i o n .  —  T h e  t r i a l  c o u r t  in  a n  
e v id e n tia ry  h e a r in g  d id  n o t  a d e q u a te ly  in v e s t ig a te  
th e  a p p lic a t io n  o f  7  A A C  1 2 .12 0(c) w h ic h  r e q u ir e s  a  
s ig n e d  in fo rm e d  c o n s e n t  b e fo re  a  s u rg ic a l  p ro c e d u re  
b e c a u s e  th e r e  w a s  a n  in s u f f ic ie n t  fa c tu a l  b a s is  fro m  
w h ic h  to  c o n c lu d e  t h a t  t h e  r e g u la t io n  e i th e r  w a s  o r  
w a s  n o t  o b s c u re  a n d  w h e th e r  o r  n o t  i t  co u ld  b e  fa i r ly  
in te r p r e te d  to  s e t  th e  s t a n d a r d  o f  c a re . S w e e t  v. 
S is t e r s  o f  P ro v id e n c e , 8 9 5  P .2 d  4 84  (A la s k a  1995).

o lla tc ra l  r e f e r e n c e s .  —  M o d e rn  s t a tu s  o f  v ie w s 
[to general m e a s u re  o f  p h y s ic ia n ’s  d u ty  to  in fo rm  

ent o f r i s k s  o f  p ro p o s e d  t r e a tm e n t ,  8 8  A L R 3 d

E
0f  m ed ica l p r a c t i t io n e r  to  w a rn  p a t i e n t  o f  
uently  d isco v e re d  d a n g e r  fro m  t r e a t m e n t  p re -  
g iven, 12 A LR4 th  41 .

Liability fo r f a i lu re  o f  p h y s ic ia n  to  in fo rm  p a t i e n t  o f

a l te r n a t iv e  m o d es  o f  d ia g n o s is  o r  t r e a tm e n t ,  3 8  
A L R 4 th  900 .

M ed ica l p r a c t i t io n e r ’s l ia b i l i ty  fo r t r c n tm e n t  g iv e n  
c h ild  w i th o u t  p a r e n ts ’ c o n s e n t ,  6 7  A l,R 4 lh  511 .

M a lp ra c t ic e :  p h y s ic ia n ’s  d u ty , u n d e r  in fo rm e d  c o n ­
s e n t  d o c tr in e , to o b ta in  p a t i e n t ’s  c o n s e n t  to  t r e a tm e n t  
in  p reg n an cy - o r c h i ld b i r th  c a s e s ,  8 9  A L R 4 th  7 99 .

T h i S o  U f l u i l  U ^ .
i d  A  rh*jp\£&t\ (iSS&U>)TSec. 09.55.560. D efin itions. In AS 09.55.530 — 09.55.560, 'jx? d ,

?.(!) “health care provider” means an acupuncturist licensed under AS 08.06; an 
diologist licensed under AS 08.11; a chiropractor licensed under AS 08.20; a dental 
gienist licensed under AS 08.32; a dentist licensed under AS 08.36; a nurse licensed 

^der AS 08.68; a dispensing optician licensed under AS 08.71; a naturopath licensed 
IpderAS 08.45; an optometrist licensed under AS 08.72; a pharmacist licensed under AS 
180; a physical therapist or occupational therapist licensed under AS 08.84; a physician 

ficensed under AS 08.64; a podiatrist; a psychologist and a psychological associate 
mjensed under AS 08.86; a hospital as defined in AS 18.20.130, including a governmen- 
$$y owned or operated hospital; an employee of a health care provider acting within the 
$urse and scope of employment; an ambulatory surgical facility and other organizations 
Jtoose primary purpose is the delivery of health care, including a health maintenance 
isJpnization, individual practice association, integrated delivery system, preferred 

organization or arrangement, and a physical hospital organization; 
hi'2) board” means an arbitration board established under AS 09.55.535;

“panel” means an expert advisory panel established under AS 09.55.536;
jfr” ) Professional negligence” means a negligent act or omission by a health 'Provide; ‘
?(5) “

care
r m rendering professional services;
Professional services” means service provided by a health care provider that is 
the scope of services for which the health care provider is licensed and that is not 

bited under the health care provider’s license or by a facility in which the health 
ovider practices. (§ 37 ch 102 SLA 1976; am § 24 ch 177 SLA 1978; am § 6 ch 56 
86; am § 9 ch 131 SLA 1986; § 26 ch 2 FSSLA1987; am § 9 ch 6 SLA 1990; am 
14 SLA 1991; am §§ 26, 27 ch 26 SLA 1997)
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NOTES TO DECISIONS
§ 09.55.535

Q 9 . 5 5 . 5 3 5 .  Voluntary arbitration, (a) A patient and any health care provider 
J^f^'xecute an agreement to submit to arbitration any dispute, controversy, or issue 
Jg lsLg  out of care or treatment by the health care provider during the period that the 

*s ’n f°rce or that has already arisen between the parties. Execution of an 
IM K m en t under this subsection by a patient may not be made a prerequisite to receipt 

are or treatment by the health care provider. 
aR(|>) A n  agreement to arbitrate executed before care or treatment is provided must 
Jn&iearly provide in bold print on the face of the agreement that execution of the agreement 
S s k  the patient is not a prerequisite to receiving care or treatment. If  this subsection is not 
'jB ĉoaiplicd with by the health care provider, the agreement to arbitrate is void. The form 

be used shall be approved in advance by the attorney general of the state to assure it 
-mfiirk inarms both parties to the agreement and properly protects their interests.

(o) The agreement must provide that the person receiving health care may revoke the 
aB agreement within 30 days after execution by notifying the health care provider in 

writing. The period for revocation shall be tolled during any period that the person 
P-'receiving health care is physically unable to execute a revocation. The health care 
g; provider may not revoke the agreement aker its execution.

(d) An arbitration agreement entered into by the parents or legal guardian of a minor 
I '  person receiving health care is binding upon the minor person.
I (e) An agreement to arbitrate between a patient and a hospital must be reexecuted 
I each time a person is admitted to a hospital. The agreement may be extended by written 

agreement of all parties to apply to care after hospitalization. A person receiving 
outpatient care from a hospital or clinic or a member of a health maintenance 
organization may execute an agreement with the hospital that provides for continuation 
of the agreement for a continuing program of treatment or during continued membership.

(f) Upon the filing of_a malpractice claim that is subject to an agreement to arbitrate, 
the claim shall be submitted to an arbitration board. The arbitration board shall consist 
of three arbitrators: one arbitrator designated bv the claimant or claimants, one 
arbitrator designated by the health care provider or providers against whom the claim is 
made, and a third arbitrator designated by mutual agreement who shall serve as 
chairperson of the board. If the parties cannot agree on the third person, the court will 
provide a choice of three or more persons who might serve as chairperson of the 
arbitration board, which shall be from a list of qualified arbitrators furnished by the 
attorney general. Claimant or claimants together and health care provider or providers 
together may each strike one or more names so that after each side has done so at least 
one name remains, providing a basis for the final selection by the court.

(g) The attorney general shall prepare a list of persons consisting of lawyers or other 
persons qualified to serve as chairperson of an arbitration board. They shall be selected 
on basis of their technical expertise, judicial temperament, and capability of impartially 
acting on malpractice claims. The attorney general shall submit a list of at least three 
names whenever requested to do so by the court along with detailed biographical 
information on each person listed.

(h) Each member of the arbitration board shall receive reasonable compensation to be 
paid by the court based on the extent and duration of services rendered. The court shall 
pay the costs of expert witnesses called by the board and the costs of expert witnesses 
called by the parties to the arbitration up to a maximum of three witnesses for each side 
and $150 per day for each expert witness.

(i) The arbitration board may appoint anfexpertadvisorv paneUwith the powers of the 
expert advisory panel under AS 09.55.536, to advise the board on the medical facts of the

,n y. United States, 951 P.2d S51 (Alas-
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(j) The court shall specify the shortest practical deadline for completion of the work of 
the arbitration board, taking into account all the circumstances and the nature of the 
case.

(k) The provisions of the Uniform Arbitration Act, AS 09.43.010 — 09.43.180, apply to 
arbitrations under this section if they do net conflict with the provisions of this section; 
arbitrations under this section shall be conducted in accordance with procedures 

' established by any rules of court which may be adopted and according to provisions of AS 
09.55.540 — 09.55.548 and AS 09.55.554 — 09.55.560, and AS 09.65.090. (§ 33 ch 102 
SLA 1976; am § 22 ch 177 SLA 1978; am § 1 ch 105 SLA 1988)

C r o s s  r e f e r e n c e s .  —  F o r  p u r p o s e  o f  1 97 8  A ct, s e e  C o l l a t e r a l  r e f e r e n c e s .  —  A rb it r a t io n  o f  m edical 
S 1, ch . 177 , S L A  1978, n s  a m e n d e d  by § 8 , ch . 46 , m a lp ra c tic e  c la im s , 8 4  A L R 3d  3 7 5 .
S L A  1982, in  th e  T e m p o ra ry  a n d  S p e c ia l A c ts .

Sec. 09.55.536. Expert advisory panel, (a) In an action for damages due to 
personal injury or death based upon the provision of professional sendees by a health care 
provider, including a person providing services on behalf of a governmental entity, when 
the parties have not agreed to arbitration of the claim under AS 09.55.535, the court shall 
appoint within 20 davs after filing of answer to a summons arfd complaint a three-person 
expert advisory panel unless the court decides that an expert advisory opinion is not 
necessary for a decision in the case. When the action is filed, the court shall, by order, 
determine the professions or sppria)tips tn hp represented on the expert advisory panel, 
giving the parties the opportunity to object or make suggestions.

(b) The expert advisory panel may compel the attendance of witnesses, interview the 
parties, physically examine the injured person if alive, consult with the specialists or 
learned works they consider appropriate, and compel the production of and examine all 
relevant hospital, medical, or other records or materials relating to the health care in 
issue. The panel may meet in camera, but shall maintain a record of any testimony or oral 
statements of witnesses, and shall keep copies of all written statements it receives.

(c) Not more than 30 davs after selection of the panel, the panel shall make a written 
report to the parties and to the court, answering the following questions and other 
questions submitted to the panel by the court in sufficient detail to explain the case and 
the reasons for the panel’s answers:

(1) Why did the claimant seek medical care?
(2) Was a correct diagnosis made? If  not, what was incorrect about the diagnosis?
(3) Was the treatment or lack of treatment appropriate? If  not, what was inappropriate 

about the treatment or lack of treatment?
(4) Was the claimant injured during the course of evaluation or treatment or by failure 

to diagnose or treat?
(5) If  the answer to question 4 is “yes,” what is the nature and extent of the m e d i c a l  

injury?
(6) What specifically caused the medical injury?
(7) Was the medical injury caused by unskillful care? Explain. ^
(8) If  a medical injury had not occurred, what would have been the likely outcome o 

the medical cast? ^
(d) In any case in which the answer to one or more of the questions submitted to ' 

panel depends upon the resolution of factual questions that are not the proper subjec 
expert opinion, the report must so state and may answer questions based P  ̂
hypothetical facts that are fully set out in the opinion. The report must include cop>  ̂
all written statements, opinions, or records relied upon by the panel and ei . 
transcription or other record of any oral statements or opinions; must specify any m ̂  ^  
or scientific authority relied upon by the panel; and must include the results o ^  
physical or mental examination performed on the plaintiff. Each member shall sig* ^  
report and the signature constitutes the member’s adoption of all statemen „
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•onS contained in it; however, a member may, instead of signing the report, submit a 
I*rring or dissenting report that complies with the requirements of this subsection. A 
' ber may not attest to any portion of the report as to which the member is not 
ijfied to give expert testimony.
) The report of the panel with any dissenting or concurring opinion is admissible in 

rlence to the same extent as though its contents were orally testified to by the person 
^oersons preparing it. The court shall delete any portion that would not be admissible 
:L!iiuse of lack °f foundation for opinion testimony, or otherwise. Either party may 
ubmit testimony to support or refute the report. The jury shall be instructed in general 

Ftfjrins that the report shall be considered and evaluated in the same manner as any other 
Pffpert testimony. Any member of the panel may be called by any party and may be
[ “cross-examined as to contents of the report or of that member’s dissenting or
J concurring opinion.
|v, (f) Discovery may not be undertaken in a case until the report of the expert advisory 
I’.'panel is received or 60 days after selection of the panel, whichever occurs first. However,
I d,e court may relax this prohibition upon a showing of good cause by any party. I f  the 
I panel has not completed its report within the 30-day period prescribed in (c) of this 

section, the court may, upon application, grant the panel an additional 30 days.
(g) Members of a panel are entitled to travel expenses and per diem in accordance with 

state law pertaining to members of boards and commissions for all time spent in 
preparing its report. I f  a panel member is called upon as a witness at trial or upon 
deposition, the member is entitled to payment of an expert witness fee, wh 'ch may not 
exceed $150 per day. All expenses incurred by the panel shall be paid uy the court. 
However, in any case in which the court determines that a party has made a patently 
frivolous claim or a patently frivolous denial of liability, it shall order that all costs of the 
expert advisory panel be borne by the party making that claim or denial.

(h) Parties to the case and their counsel may not initiate communication out of court 
with members of the panel on the subject matter of its. inquiry and report or cause or 
solicit others to do so, except through ordinary discovery proceedings.

(i) This section applies regardless of whether a party in the action or the health care 
provider whose professional services are the subject of the action is a governmental entity 
or in the public or private sector. (§ 33 ch 102 SLA 1976; am § 23 ch 177 SLA 1978; am 
§§ 22 — 25 ch 26 SLA 1997)

R c v i s o r ’s  n o t e s .  —  In  1994 , "D isco v ery  m a y  no t"  
w as s u b s t i tu te d  fo r “N o d is c o v e ry  m a y "  in  (O o f  th is  
sec tio n  to  c o n fo rm  th e  se c t io n  to  th e  c u r r e n t  s ty le  o f 
th e  A la s k a  S ta tu te s .

C r o s s  r e f e r e n c e s .  —  F o r  p u rp o s e  o f  1978 A ct, see  
§ 1, ch . 177 , S L A  1 978 , a s  a m e n d e d  by  § 8 , ch . 46, 
S L A  1982 , in  th e  T b m p o ra ry  a n d  S p e c ia l A cts.

F o r  a  s t a t e m e n t  o f  le g is la tiv e  i n te n t  r e la t in g  to  tho  
p ro v is io n s  o f  ch . 2 6 , S L A  1 99 7 , s e e  § 1, ch . 2 6 , SLA 
1997 in  th e  1 99 7  T b m p o ra ry  a n d  S p e c ia l A c ts . F o r 
s e v e ra b il i ty  o f  th e  p ro v is io n s  o f  ch . 26 , SL A  1997 , see  
§ 5 6 , ch . 2 6 , S L A  1997  in  t h e  1997 T e m p o ra ry  an d  
S p e c ia l  A cts.

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1997  a m e n d m e n t ,  
e ffec tive  A u g u s t  7 , 1997 , in  s u b s e c tio n  (a), in s e r te d  “. 
in c lu d in g  a  p e rs o n  p ro v id in g  s e r v ic e s  o n  b e h a l f  o f  a  
g o v e rn m e n ta l  e n ti ty ,"  in  th e  f i r s t  s e n te n c e ;  re w ro te  
s u b se c tio n  (c); in  s u b s e c tio n  (f), a d d e d  “o r  60  d a y s  
a f te r  se le c tio n  o f  th e  p n n e l , w h ic h e v e r  o ccu rs  f i rs t ,” a t  
t h e  e n d  o f th e  f i r s t  s e n te n c e ;  a n d  a d d e d  s u b s e c tio n  (i).

E d i t o r ’s  n o t e s .  —  S e c tio n  5 5 , ch . 2 6 , S L A  1997 
p ro v id e s  t h a t  th e  p ro v is io n s  o f  ch . 2 6 , S L A  1997  a p p ly  
“to  a l l  c a u s e s  o f  a c tio n  a c c r u in g  o n  o r  a f te r  A u g u s t  7, 
1997."

N O T E S  T O  D E C IS IO N S

C h a p t e r  1 0 2 , S L A  1 9 7 6 , e n a c t e d  i n  v i o l a t i o n  o f  
A la s k a  C o n s t . ,  a r t .  I I ,  § 1 4 . —  W h e re  th e  free  
c o n fe re n ce  c o m m it te e  re c o m m e n d e d  a d o p tio n  o f  a  
v e rs io n  o f c h . 102 , S L A  1 9 7 6 , t h a t  d if fe re d  in  m a n y  
re s p e c ts  fro m  th e  v e rs io n  o r ig in a lly  p a s s e d  b y  th e  
h o u se ; th e  f r e e  c o n fe re n c e  c o m m it te e ’s  b ill w a s  p n sse d  
by  th e  s e n a te  b y  a  re c o rd e d  v o te ; b u t  in  th e  h o u se  
t h e r e  w a s  n o  ro ll  c a ll  o r  re c o rd e d  v o te  a n d  th e  free  
c o n fe re n ce  c o m m it te e  b ill w a s  p a s s e d  th e r e  by  a

s im u l ta n e o u s  vo ice  v o te , t h i s  v o ice  v o te  c o n s t i tu te d  
“fin n l p a s sa g e "  o f  ch . 102 , S L A  1 97 6 , a n d  th u s  v io la te d  
t h e  re c o rd e d  v o te  r e q u i r e m e n t  o f  A la s k a  C o n s t.,  a r t .  
I I ,  14. P lu m le y  v. G e o rg e  E . H a le ,  M .D ., In c ., 5 94  P .2d 
4 9 7  (A la sk a  1979).

C o n s t i t u t i o n a l i t y  h o l d i n g  i s  t o  b e  a p p l i e d  p r o -  
s p e c t i v e ly .  —  A lth o u g h  th e  s u p r e m e  c o u r t  h e ld  t h a t  
ch . 102, S L A  19 7 6 , w a s  e n r c te d  in  v io la tio n  o f  th o  
re c o rd e d  v o te  r e q u i r e m e n t  o f  A la s k a  C o n s t., a r t .  II ,
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§ 14, th e  s u p re m e  c o u r t  h e ld  t h a t  i t s  h o ld in g  in  th is  
c a se  s h o u ld  b e  a p p l ie d  p ro s p e c tiv e ly  in  l ig h t  o f  i ts  
c o n c lu s io n s  t h a t  i t s  d e c is io n  w a s  o n e  o f  f i r s t  im p re s ­
s io n , t h a t  s u b s t a n t ia l  re l ia n c e  h a d  fo llow ed from  th e  
l e g is la tu r e ’s  a l te r n a t iv e  in te r p r e ta t io n  o f  law , t h a t  
u n d u e  h a r d s h ip  w o u ld  h a v e  r e s u l te d  from  re t ro a c tiv e  
a p p lic a t io n  o f  i ts  h o ld in g , a n d  t h a t  th e  r a t io n a le  o f  th e  
h o ld in g  d id  n o t  co m p e l re tro a c tiv i ty .  P lu m le y  v. 
G eo rge  E . H o le , M .D ., In c ., 5 9 4  P .2d  4 9 7  (A la sk a  
1979).

S e c t i o n  w a s  n o t  i n v a l i d a t e d .  —  S in c e  n e i th e r  ch . 
102, S L A  1976 , n o r  a n y  o th e r  b ill p re v io u s ly  e n a c te d  
in to  la w  by  v oice  v o te , w ill be  o v e r tu rn e d  by i ts  
in te r p r e ta t io n  o f  A la s k a  C o n s t.,  a r t .  II , § 14, th e  
s u p re m e  c o u r t  d id  n o t  in v a l id a te  th i s  se c tio n . H ow ­
ev er, in  o r d e r  to  e fT ectuate  th e  g o a ls  o f f a irn e s s  a n d  
in te l l ig e n t  advocacy , th e  s u p r e m e  c o u r t  h e ld  t h a t  th is  
s e c tio n  w o u ld  n o t  b e  a p p lic a b le  in  th e  m a lp ra c tic e  
a c tio n s  c o n s o lid a te d  fo r t h i s  a p p e a l .  P lu m le y  v. 
G e o rg e  E . H a le , M .D ., In c ., 5 9 4  P.2d 4 9 7  (A luskn  
1979).

L i f t i n g  b a n  o n  d i s c o v e r y  b e f o r e  p a n e l  r e p o r t .

—  G ood c a u s e  to  l i f t  th e  d is co v e ry  b a n  is  d e m o n ­
s t r a t e d  a s  a  m u t te r  o f  law  w h e n  no  re p o r t  h a s  b een  
is su e d  a f t e r  8 0  d a y s  h a v e  e la p s e d  from  th e  filing  o f 
a n sw e r , i f  th e  p a r ty  w is h in g  to  b e g in  d isco v e ry  is n o t 
re s p o n s ib le  fo r th e  d e lay . R o e th le r  v. L u th e ra n  H osps. 
fit H o m e s  S o c 'y  o f  A m ., 709  P .2 d  4 87  (A la sk a  1985).

C o n s t i t u t i o n a l i t y .  —  T h is  s e c tio n  d oes n o t u n co n ­
s t i tu t io n a l ly  d e p r iv e  a  l i t i g a n t  o f  d u e  p ro cess  o f  law, 
d oes n o t  im p a ir  h is  r ig h t  to  a  j u r y  t r i a l ,  a n d  d o es n o t 
v io la te  s e p a r a t io n  o f  p o w e rs  p r in c ip le s  hy im p e rm is ­
s ib ly  d e le g a t in g  ju d ic ia l  p o w e r to m e m b e rs  o f  th e  
p a n e l. K e y e s  v. H u m a n a  H o sp ., 7 50  P .2d 34.7 (A lask a  
1988).

T h is  s e c t io n  d o e s  n o t  u n c o n s t itu tio n a l ly  depriv e  
m e d ica l p la in t i f f s  o f  th e i r  r ig h t  o f  a c c e ss  to  th e  co urts . 
K eyes v. H u m a n a  H o sp ., 7 5 0  P .2d 343  (A la sk a  1988).

A p p l i e d  in  K e n d a ll  v. S ta t e ,  Div. o f  C a rs ., 692  P.2d 
953  (A la sk u  1984).

Q u o t e d  in  S n y d e r  v. F o o te , 8 2 2  P.2d 1353 (A laska 
1991).

C i t e d  in  K o rm a n  v. M a llin , 8 5 8  P.2d 1145 (A laska 
1993).

C o l l u t c r n !  r e f e r e n c e s .  —  V a lid ity  a n d  c o n s tru e -  D is c lo su re  o f  p r iv ile g e d  p ro c e e d in g s  o f  hosp ita l 
tio n  o f  s t a t e  s t a tu to r y  p ro v is io n  r e la t in g  to  l im ita t io n s  m ed ica l re v ie w  o r  d o c to r  e v a lu a tio n  p ro cesses, 60 
on  a m o u n t  o f  re c o v e ry  in  m e d ic a l m a lp ra c tic e  c la im  A l.IM th  1273. 
u n d  s u b m is s io n  o f  s u c h  c la im  to  p re t r ia l  p a n e l, 80  
A L R 3d  5 83 .

•rBf Sec. 09.55.540. Burden of proof, (a) In a malpractice action based on the negli- 
'  gcncc or wilful misconduct of a hcaith care provider, the plaintiff has the burden of 

proving by a preponderance of the evidence
(1) tho degree of knowledge or skill possessed or the degree of care ordinarily exercised 

under the circumstances, at the time of the act complained of, by health carc providers in 
the field or specialty in which the defendant is practicing;

(2) that the defendant either lacked this degree of knowledge or skill or failed to 
exercise this degree of care; and

(3) that as a proximate result of this lack of knowledge or skill or the failure to exercise 
this degree of care the plaintiff suffered injuries that would not otherwise have been 
incurred.

(b) In malpractice actions there is no presumption of negligence on the part of the 
defendant. (§ 1 ch 49 SLA 1967; am § 34 ch 102 SLA 1976)

N O T E S  T O  D E C IS IO N S

T h e  l a n g u a g e  o f  t h i s  s e c t i o n  i s  s o  c l e a r  a n d  T h e re  is  good la w  in  s u p p o r t  o f  th e  a rg u m e n t th a t n 
u n a m b i g u o u s  t h a t  t h e  s u p r e m e  c o u r t  is  fo rec lo sed  d oc to r n e e d  n o t  in fo rm  th e  p a t i e n t  o f  a ll th e
fro m  b ro a d e n in g  t h e  s t a n d a r d  c o n ta in e d  th e r e in  inv o lv ed  in  a n  o p e ra tio n ;  t h a t  d o c to rs  frequ en tly
th r o u g h  ju d ic ia l  c o n s tru c t io n . P o u l in  v. Z a r tm a n ,  5 42  lo r th e  e x te n t  o f  t h e i r  p re o p e ra tiv e  w a rn in g s  to -
P .2d  2 5 1  (A la s k a  1975), u n m o d if ie d  o n  r e h e a r in g ,  5 4 8  p a r t ic u la r  p a t i e n t  to  av o id  th e  u n n e c e s s a ry  w* _
P .2 d  1 2 9 9  (A la sk a  1976). a n d  a p p r e h e n s io n  w h ic h  su ch  a p p r a is a l  m ig h t a r  ^

O p t o m e t r i s t s  w e r e  n o t  i n c l u d e d  i n  t h i s  s e c t i o n  in  th e  m in d  o f  th e  p a t ie n t .  P a t r i c k  v. SedwicK,
p r i o r  t o  1 9 7 6 . S te e le  v. U n i te d  S ta te s ,  463  F. S u p p . P .2d 4 53  (A la s k a  1 96 4 ). .. n  o r
321  (D . A la s k a  1 978 ). A b s e n c e  o f  s u r g e o n ’s  p e r s o n a l  re c o U c c  '  uJD.

R e q u i r e m e n t s  o f  s u r g e o n 's  r e p o r t .  —  I t  is  in -  o f  r e c o r d e d  f a c t s  n o  d e f e n s e .  — U n d e r)th e
c u m b e n t  u p o n  a  s u rg e o n  to  d e s c r ib e  a c c u r a te ly  a n d  s ta n c e s  o f t h e  i n s t a n t  c a se , th e  c o u r t  w ou ld  no j~o r 0 f
fu lly  in  h is  r e p o r t  o f  a n  o p e r a t io n  e v e r y th in g  o f  th e  a b se n c e  o f  a  s u rg e o n ’s  p e rs o n a l  reco llec  i
c o n se q u e n c e  t h a t  h e  d id  a n d  w h ic h  h is  t r a in e d  ey e  reco rd ed  fa c ts  to  s e rv o  a s  a  d e fe n s e  in  a n  a  ^ o3jta
o b se rv ed  d u r in g  a n  o p e ra tio n . P a t r i c k  v. S ed w ick , 391  m a lp ra c tic e . P a t r i c k  v. S ed w ick , 3 9 1  P-2d 4o
P .2d  4 5 3  (A la s k a  1964). 1964). fo llo w in g

l b  h a v e  m a x im u m  p ro b a t iv e  fo rce , th e  r e p o r t  E x p e n s e s  f o r  r e a r i n g  h e a l t h y  c h i l d  ^
sh o u ld  b e  d ic ta te d  im m e d ia te ly  a f t e r  th e  o p e ra tio n , p r e g n a n c y  m i s d i a g n o s i s .  —  N e g h g en  ^ o t l fors n o u m  u e  a i c t a t c a  im m e c u a ie iy  a rc e r  m e  o p e ra tio n , p r e g n a n c y  m i s a i a g n o s i s .  —  —  fac tion  *or
P a t r ic k  v. S e d w ic k , 391  P .2d  4 53  (A la sk a  1964). d ia g n o se  a  p r e g n a n c y  g iv e s  r is e  to  a  ^  ex ten t

I n f o r m i n g  p a t i e n t  o f  h a z a r d s  o f  o p e r a t i o n .  —  m e d ica l m a lp ra c t ic e  a n d  is  c o m p e n sa b le  to

• 'M
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ges a r e  o rd in a r i ly  a l lo w a b le  in  m a lp ra c tic e  
no re c o v e ry  m a y  b e  a w a r d e d  fo r e x p e n s e s  o f  

„ h e a l th y  ch ild  b o rn  a s  a  r e s u l t  o f  th e  m isd i-  
£  j j  ^  v. U n ite d  S ta t e s ,  951  P .2d  851  (A la sk a

fa c ie  c a s e  o f  n e g l i g e n c e .  —  S ee  P a t r i c k  v. 
|* * £ fc 3 9 1  P .2 d  4 53  (A la s k a  1964).

a s s
> o f  t r i a l  c o u r t  t o  m a k e  f i n d i n g  o f  l a c k  o f  

c o n s e n t  w a s  n o t  c le a r ly  e r ro n e o u s . 
S ed w ick , 391  P .2 d  4 5 3  (A la sk a  1964).

#’■%
f ?  C o lla te ra l  r e f e r e n c e s .  —  Q u a lif ic a t io n  o f  m e d ica l 
'"'iroert w itn e ss , 33  A m . J u r .  P O F 2 d , pp . 179-210 . 
approx im ate  c a u s e , 13 A L R 2 d  11. 
v; A ggravation o f  in ju r ie s  a s  m i t ig a t in g  d a m a g e s  in  
pv jjon  a g a in s t  p h y s ic ia n  o r  s u rg e o n  fo r m a lp ra c tic e ,  
' ’■S0ALK2d 1055.
S:  N ecessity  o f e x p e r t  e v id e n c e  to  s u p p o r t  a n  a c tio n  fo r 

^ 'm alpractice a g a in s t  a  p h y s ic ia n  o r  s u rg e o n , 81 A L R 2d  
697.

I f  C om petency  o f  p h y s ic ia n  o r  s u rg e o n  o f  sch oo l o f  
I practice o th e r  t h a n  t h a t  to  w h ic h  d e fe n d a n t  b e lo n g s  to  

testify in  m a lp ra c tic e  c a se , 8 5  A L R 2d  1022. 
C om petency  o f  g e n e r a l  p r a c t i t io n e r  to  te s ti fy  a s  

i . expert w itn e s s  in  a c tio n  a g a i n s t  s p e c ia l is t  fo r  m e d ica l 
m alp ractice , .'11 A L R 3d  1163.

C om petence  o f  p h y s ic ia n  o r  su rg e o n  fro m  o n e  lo ca l­
ity to te s tify , in  m a lp ra c t ic e  c a se , a s  to  s t a n d a r d  o f

“ S i m i l a r  c o m m u n i t i e s ”  i n s t r u c t i o n  d id  n o t  co n ­
v ey  a  s t a n d a r d  o f  c o n d u c t m o re  l e n ie n t  t h a n  a  n a ­
t io n a l  s t a n d a r d  in s tr u c t io n .  P r i e s t  v. L in d ig , 5 8 3  P .2d 
173  (A la sk a  1978), r e m a n d e d  on o th e r  g ro u n d s , 591 
P .2 d  1299 (A la sk a  1979).

C i te d  in  B a k e r  v. W e rn e r , 654  P .2d  2 63  (A la sk a  
1982).

S t a t e d  in  Y ako v. U n ite d  S ta te s ,  8 91  F .2d  7 3 8  (9 th  
C ir. 1989); K o rm a n  v. M a ll in , 85B P .2 d  1145  (A la sk a  
1993).

c a re  re q u ire d  o f  d e fe n d a n t  p ra c t ic in g  in  a n o th e r  lo ca l­
ity , 3 7  A L R 3d  420.

N e c e ss ity  a n d  su ff ic ien cy  o f  s h o w in g  o f  m e d ica l 
w itn e s s ’ fa m il ia r i ty  w ith  p a r t ic u la r  m e d ic a l o r s u r g i ­
ca l te c h n iq u e  inv o lv ed  in  s u i t ,  46  A L R 3d  275 .

P a t i e n t ’s  fa i lu re  to  r e tu r n ,  a s  d ir e c te d , fo r e x a m in a ­
t io n  o r  t r e a tm e n t  a s  c o n tr ib u to ry  n e g lig e n c e , 100 
A L R 3d  723.

P ro p r ie ty , in  m e d ic a l m a lp ra c tic e  c a se , o f  a d m i tt in g  
te s tim o n y  re g a r d in g  p h y s ic ia n 's  u s u a l  c u s to m  o r  h a b i t  
in  o rd e r  to  e s ta b l is h  n o n lia b ili ty , 10 A L R 4 th  1243.

S ta n d a r d  o f  c a re  o w ed  to  p a t i e n t  by  m e d ic a l sp e c ia l­
i s t  a s  d e te r m in e d  by  loca l “lik e  co m m u n ity ,"  s t a te ,  
n a t io n a l ,  o r  o th e r  s t a n d a r d s ,  18 A L R 4 th  6 03 .

M a n u f a c tu re r ’s  p a c k a g e  in s e r t  re c o m m e n d a tio n s  a s  
ev id en ce  o f  s t a n d a r d  o f  cn re ,-8 2  A L R 4 lh  166.

Sec. 09.55.546. Advance payments. In an action to recover damages under AS 
09.55.530 — 09.55.560, no advance payment made by the defendant health care provider 
or the professional liability insurer of the defendant to or on behalf of the plaintiff is 
admissible as evidence or may be construed as an admission of liability for injuries or 
damages suffered by the plaintiff; however, a final award in favor of the plaintiff shall be 
reduced to the extent of any advance payment. The advance payment shall inure to the 
exclusive benefit of the defendant or the insurer making the payment. (§ 35 ch 102 SLA 
1976)

Sec. 09.55.547. P lead ing of damages. In a cause of action against a health care 
provider for malpractice, the complaint or any other pleadings may not contain an ad 
damnum clause or monetary amount claimed against the defendant health care provider, 
except as necessary for jurisdictional purposes. (§ 35 ch 102 SLA 1976)

Sec. 09.55.548. Awards, collateral source, (a) Damages shall be awarded in accor­
dance with principles of the common law. The fact finder in a malpractice action shall 
render any award for damages by category of loss. The court may enter a judgment that 
future damages be paid in whole or in part by periodic payments rather than by a 
lump-sum payment; the judgment must include, if necessary, other provisions to assure 
that funds are available as periodic payments become due. Insurance from an authorized 
insurer as defined in AS 21.90.900 is sufficient assurance that funds will be available. Any 
part of the award that is paid on a periodic basis shall be adjusted annually according to 
changes in the consumer price index in the community where the claimant resides. In 
this subsection, “future damages” includes damages for future medical treatment, care or 
custody, loss of future earnings, or loss of bodily function of the claimant.

(b) Except when the collateral source is a federal program that by law must seek 
subrogation and except death benefits paid under life insurance, a claimant may only 
recover damages from the defendant that exceed amounts received by the claimant as 
compensation for the injuries from collateral sources, whether private, group, or 
governmental, and whether contributory or noncontributoiy. Evidence of collateral



§  0 9 .5 5 .5 5 0 C o d e  o f  C iv il  P r o ced u r e 674

sources, other than a federal program that must by law seek subrogation and the death 
benefit paid under life insurance, is admissible after the fact finder has rendered an 
award. The court may take into account the value of claimant’s rights to coverage 
exhausted or depleted by payment of these collateral benefits by adding back a 
reasonable estimate of their probable value, or by earmarking and holding for possible 
periodic payment under (a) of this section that amount of the award that would otherwise 
have been deducted, to see if  the impairment of claimant’s rights actually takes place in 
the future. (§ 35 ch 102 SLA 1976; am § 7 ch 30 SLA 1992)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1992  a m e n d m e n t ,  p re c e d in g  “is  s u f f ic ie n t” in  th e  fo u r th  s m li - n c r  an d  
e ffe c tiv e  M a y  16, 199 2 , in  s u b s e c tio n  (a ), d e le te d  “o r  m a d e  a  s ty l is t ic  c h a n g e  in  th e  fif th  s e n te n c e ,  
fro m  t h e  M e d ic a l I n d e m n ity  C o rp o r a tio n  o f  A la sk a "

Sec. 09.55.550. Ju ry  instructions. In medical malpractice actions the jury shall be 
instructed that the plaintiff has the burden of proving the health care provider’s 
negligence or wilful misconduct in accordance with the standard of proof specified in AS 
09.55.540. The jury shall be further instructed that injury alone does not raise a 
presumption of the health care provider’s negligence or misconduct. (§ 1 ch 49 SLA 1967; 
am § 36 ch 102 SLA 1976)

N O T E S  T O  D E C IS IO N S

T h i s  s e c t i o n  s p e c i f i c a l l y  r u l e s  o u t  a n y  p r o -  m od ified  o n  r e h e a r in g ,  5 4 8  I’.2 il 129!) (A la sk a  1976). 
s u m p t i o n s  o f  n e g l i g e n c e  in  m a lp ra c t ic e  c n scs . A p p l ie d  in  P r i e s t  v. I .in d ig , 58.') I’.2d  17.') (A laska 
P o u lin  v. Z a r tm a n ,  5 4 2  P.2d 2 5 1  (A la s k a  1975), u n -  1978).

C o l l a t e r a l  r e f e r e n c e s .  —  P r o p r ie ty  a n d  cfToct o f  P ro p r ie ty  a n d  e ffe c t o f  in s t r u c t io n s  in  c ivil case  on 
in s t r u c t io n  o r  a r g u m e n t  d ir e c t in g  n t te n t io n  to  in ju ry  th e  w e ig h t o r  r e l i a b i l i ty  o f  m e d ic a l e x p e r t  testim ony,
to  d e f e n d a n t ’s  p ro fe s s io n a l  r e p u ta t io n  o r  s ta n d in g ,  74 86  ALH2(I 10118.
A L R 2d  6 6 2 .

Sec. 09.55.554. Im m un ity  for oral contracts. A cause of action against a health 
carc provider does not arise for breach of an oral contract to provide a cure or achieve a 
specific medical result. (§ 37 ch 102 SLA 1976)

R e v i s o r ’s  n o t e s .  —  I n  1 99 4 , “A  c a u s e  o f  a c tio n  c u r r e n t  s ty le  o f  t h e  A la s k a  S ta tu te s ,  
a g a in s t  a  h e a l th  c a re  p ro v id e r  d o e s  n o t  a r is e "  w a s  C r o s s  r e f e r e n c e s .  —  F o r  o th e r  im m u n ity  provi- 
s u b s t i t u te d  fo r “N o c a u s e  o f  a c t io n  a g a in s t  a  h e a l th  s io n s  re la te d  to  h e a l t h  c a re  p ro v id e rs , see Ab
c a re  p ro v id e r  a r i s e s ” to  c o n fo rm  th e  se c t io n  to  th e  0 9 .6 5 .0 9 0 , 0 9 .6 5 .0 9 1  a n d  0 9 .6 5 .0 9 5 .

Sec. 09.55.556. Inform ed consent, (a) A health care provider is liable for failure to 
obtain the informed consent of a patient if the claimant establishes by a preponderance 
of the evidence that the provider has failed to inform the patient of the common risks an 
reasonable alternatives to the proposed treatment or procedure, and that but for tna 
failure the claimant would not have consented to the proposed treatment or procedure,

(b) It is a defense to any action for medical malpractice based upon an alleged fauur 
to obtain informed consent that

(1) the risk not disclosed is too commonly known or is too remote to require disclosei >
(2) the patient stated to the health care provider that the patient would undergo ^  

treatment or procedure regardless of the risk involved or that the patient did not wa
be informed of the matters to which the patient would be entitled to be informed) ^  g

(3) under the circumstances consent by or on behalf of the patient was not possi >
(4) the health care provider after considering all of the attendant facts and 

stances used reasonable discretion as to the manner and extent that the alterna •« 
risks were disclosed to the patient because the health care provider reasonably
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January 22 ,2002

To: Senator Donald Olson and Mr. Dave Gray *\)
Re: Addendum for Consideration AS

From: E d H allP A -C V
Alaska Academy o f  Physician Assistants j  p>
(907) 222-7612 w k V
(907) 345-9365 hm  v

D ear Senator O lson and M r. Gray:

I  am  sending you a  copy o f  the current Alaska statutes that address, who is eligible to 
provide p roof o f  disability for issuance o f  handicapped parking permits. Once again it 
appears that w e as Physician Assistants have been excluded as providers o f  medical 
services equivalent to  those o f  N urse Practitioners. It could be the sam e problem in that 
the law  was w ritten before PA ’s became viable providers o f  medical care in Alaska.
Since tliis is sim ilar to our other resolutions, would i t  be possible to  include this all on the 
same bill?

W e appreciate your help and, support in these matters.

R e g a r d
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(d) V eh ic les  o w n ed  by d isab led  v e te ra n s , including p e rso n s  d isab led  in th e  line o f  duty  while 
se rv in g  in th e  A la sk a  Territorial G u ard , o r  o th e r  p e rso n s  with d isabilities. U pon th e  re q u e s t  
o f a  p e rso n  w ith a  disability th a t limits o r  im pairs th e  ability to  walk, a s  d efined  in 2 3  C .F .R . 
1235 .2 , th e  d e p a rtm e n t shall (1) re g is te r  o n e  p a s s e n g e r  veh icle  in th e  n a m e  o f  th e  p e rso n  
w ithout ch a rg e ; a n d  (2) is s u e  a  sp ec ia lly  d e s ig n e d  reg istra tion  p la te  th a t  d isp lay s (A) 
recognition  o f  th e  d isab led  v e te ra n  if th e  ap p lican t's  disability o rig inated  from  th e  ap p lican t's  
se rv ic e  with th e  A la sk a  Territorial G u ard  o r  th e  a rm ed  fo rc e s  o f th e  U nited  S ta te s ;  a n d  (B) 
th e  s ta n d a rd  sym bol o f  disability ( th e  w h ee lch a ir logo). A  d isab led  v e te ra n  w h o  is  not 
o th e rw ise  qualified  u n d e r  th is  su b sec tio n , b u t w h o  p re s e n ts  to  th e  d e p a rtm e n t w ritten  p roof 
th a t th e  p e rso n  is a t  le a s t  7 0  p e rc e n t d isab led  o r  m edically h an d ic ap p e d  a s  a  c o n se q u e n c e  
o f  se rv ic e  in th e  A lask a  Territorial G u a rd  o r th e  a rm ed  fo rces  o f th e  U nited  S ta te s , m ay 
reg is te r o n e  p a s s e n g e r  v eh icle  w ithout ch a rg e , a n d  th e  d ep a rtm en t sh a ll is s u e  a  specially  
d es ig n ed  reg istra tio n  p la te  th a t d isp lay s recognition  o f  th e  d isab led  v e te ra n  th a t d o e s  n o t 
d isp lay  th e  s ta n d a rd  h a n d ic ap  sym bol a n d  d o e s  not c a n y  with it sp e c ia l park ing  privileges. 
F o r p u rp o se s  o f  th is  su b sec tio n , p roo f o f  disability m ay  b e  provided  by  a  p e rso n  licen sed  a s  
a  physic ian  u n d e r  A S  0 8 .6 4  o r a s  a n  a d v a n c e d  n u rse  p ractitioner u n d e r  A S  08 .68 .

Note th is does not auth Chiropractor or Poditrist, I t  is questionabe maybe p od ilris t is covered
i

M y Guess that C FR 1235 is the crite ria  used on the app lication

S e c . 2 8 .1 0 .4 9 5 . P ark ing  perm it fo r v eh ic le  transporting  d isab led  p e rso n .

(a) U pon ap p lication  by a  d isab led  o r  m edically  h an d icap p ed  p e rso n , o r  by a n  organization  
th a t tra n sp o rts  d isab led  o r m edically h an d ic ap p e d  p e rso n s , th e  d e p a rtm e n t shall is s u e  to  th e  
applican t, w ithou t ch a rg e , a  sp ec ia l perm it bearin g  th e  control n u m b er o f  th e  applicant. T h e  
perm it is su e d  u n d e r  th is  section , w h e n  d isp layed  in th e  front w indshield  o f  a  p a rk ed  o r 
s tand ing  veh icle , shall p rovide for sp e c ia l consid era tio n  by th e  public w ith re s p e c t  to  th e  
parking  o r s ta n d in g  in d e s ig n a te d  s p a c e s  o f a  v eh icle  th a t is being u se d  fo r th e  
tran sp o rta tion  o f  a  d isab led  o r  m edically  h an d ic ap p e d  p erso n .

(b) A  p e rso n  is n o t entitled  to  u s e  th e  sp ec ia l perm it provided for in (a) o f  th is  sec tion  e x c e p t 
w h en  providing tran sp o rta tio n  for a  d isab led  o r  h an d icap p ed  p e rso n . U pon th e  d e a th  o f  a  
d isab led  o r  h a n d ic a p p e d  p e rso n  to  w hom  a  sp ec ia l perm it h a s  b e e n  issu e d , th e  sp ec ia l 
perm it shall b e  re tu rn ed  to  th e  d e p a r tm e n t tf a n  organization  to  w hich a  sp ec ia l perm it h a s  
b e e n  is su e d  c e a s e s  transporting  d isab led  o r  h an d ic ap p e d  p e rso n s , o r  c e a s e s  operating , it 
shall retu rn  th e  sp ec ia l perm it to  th e  d ep artm en t.

(c) Proof of d isab lem en t o r m edical h an d icap , fo r th e  p u rp o se  of th is  sec tio n , shall b e  th e  
s a m e  a s  th a t  requ ired  fo r th e  p u rp o se s  of A S  28.10 .181(d).

hltp://augus tine.gci.net/frame.html 1/22/2002
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FISCAL NOTE
S T A T E  O F  A L A S K A

2 0 0 2  L E G I S L A T I V E  S E S S IO N

Revision Date/Time (Note if correction): 
Title

Fisca l Note Number: 1__________

Bill Version: S B  269

( S  ) Publish Date: 2/01/02

Sponsor
Requester

Name Bridge for James Bondsteel 

Rules by Request of Governor

_ Dept. Affected:_________DOT&PF____________
_BRU Central Region Highways & Aviation
Component Central Region Highways & Aviation
Component No. 564

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 J FY 2007 FY 2008
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES

H I ECHANGE IN REVENUES (

TOTAL

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type-Do not abbreviate)

FUND SOURCE

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor’s FY 2003 budget proposal: 
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)
This bill will require the department to install 2 traffic signs on a bridge. The cost will be absorbed by our 
Central Region highways and aviation sign budget.

Prepared by: Dennis R. Poshard____________________________________  Phone 465-3904
Division Commissioner's Office Date/Time 12/12/019:21 AM
Approved by: Joseph L. Perkins, Commissioner______________________________ Date 12/12/2001
Agency DOT&PF_____________________________________________
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T o n y  K n o w le s  
G o v e r n o r  

governor@gov.state.ak.us
St a t e  o f  A l a s k a

P.O. Box 110001 
Juneau, Alaska 99811-0001 

(907) 465-3500 
Fax (907) 465-3532 
www.gov.stalc.ak.us

O f f i c e  o f  t h e  G o v e r n o r  

J u n e a u

January 29, 2002

The Honorable Rick Halford 
President o f the Senate 
Alaska State Legislature 
State Capitol
Juneau. Alaska 99801-1182 

Dear President Halford:

I am pleased to transmit this bill that recognizes James Leroy Bondsteel. This veteran and A laska iMedal of 
Honor recipient lost his life on a Glenn Highway bridge crossing the Knik River. Veterans jo in  me in 
supporting this proposal to rename this bridge the Sergeant James Bondsteel Bridge o f Honor.

James Leroy Bondsteel was bom on July 18, 1947 in ickson, Michigan. He died in a traffic accident on 
April 9, 1987 on bridge number 1121 on the Glenn Highway while returning to his home in Houston.

Mr. Bondsteel contributed greatly to his country during three tours o f duty during the Vietnam War. As a 
S taff Sergeant, he was awarded the Medal o f Honor for his conspicuous gallantry for actions in battle on 
May 24, 1969. In that battle he destroyed 10 enemy bunkers and rallied his troops despite his own wounds.

Mr. Bondsteel remained in the Army alter his Vietnam service. He was an infantry training instructor and 
a mentor to younger troops. He retired from the Army in the mid-1980s and moved to Alaska to work, first 
as a counselor at the Wasilla Vet Center and later for the U.S.Veteran’s Administration in Anchorage. At 
the time o f his death, Mr. Bondsteel left behind a wife and two young daughters. He is buried at the Ft. 
Richardson National Cemetery.

Fellow veterans on the Alaska Veterans Advisory Council asked that the state name bridge number 1121 in 
honor o f Mr. Bondsteel. This gesture would be a fitting tribute to the memory of this Alaska hero while 
recognizing the sacrifices all veterans have made for our country.

Sincerely,

T

mailto:governor@gov.state.ak.us
http://www.gov.stalc.ak.us




S e n a t o r  J e r r y  W a r d
A l a s k a  S t a t e  L e g i s l a t u r e

SPONSOR STATEMENT

Senate Bill No. 271 

“ A n  A c t  e s ta b l i s h in g  th e  A la s k a  M a r in e  a n d  R a il  T r a n s p o r ta t io n  A u th o r i ty ”

The intent o f this Act is to establish a state-owned authority that would be directly responsible 
for the operation and management o f both the Alaska Railroad Corporation and the Alaska 
Marine Highway.

In 1985 the State o f Alaska purchased the Alaska Railroad from the Federal Government for $20 
million dollars. This transaction came with a significant amount o f excess land that assists in the 
operational costs o f  the railroad. The Alaska Railroad currently has a surplus land base. The 
Alaska Railroad is not currently under the executive budget act. The Alaska Marine Highway 
was created under the authority o f the Federal Government in 1963 and was not given a land 
base. For the past several years the Alaska Marine Highway has relied on the general fund for 
costs because o f  lack o f  a capital equity base in order to make it self-sufficient.

Creating an authority and conveying an additional 500,000 acres o f land would allow the excess 
land to generate revenue and provide a stable funding base for the Alaska Marine and Rail 
Transportation Authority. The idea is to reduce the requirements to fund the Alaska Marine 
Highway through the general fund. The overall transportation plan in Alaska would benefit from 
the re-organization and provide for a system to utilize both services and cut the cost o f  doing so. 
Currently the Alaska Marine Highway and the Alaska Railroad share the use o f facilities in many 
locations.

The authority will be a public corporation o f the state and a division of the Department o f 
Transportation and Public Facilities. The authority will operate the Alaska Marine Highway 
system and the state-owned Alaska Railroad as separate divisions o f the authority.

The authority will make all o f its financial records available to the legislature and an appointee o f 
the Governor. The authority shall submit an annual budget for *he Alaska Marine Highway 
system and the Alaska Raiiroad Corporation to the legislature through the governor.

The primary duties o f the authority will be to assist residents, businesses and communities o f the 
state to obtain the highest quality o f the marine, rail passenger and freight services. The 
authority will be responsible to encourage and integrate with other public and private carriers in

Jnnuarv-Mnv: STATE CAPITOL • JUNEAU, AK • 99801-1182 • (907) 465-4940 • PAX (907) 465-3766 
ANCHORAGE: 716 W. 4"'AVE. • STE. 450 • ANCHORAGE. AK 99501 • (907) 269-0106 * FAX (907) 269-0109 

KENAI: 145 MAIN STREET LOOP • KENAI, AK • 99611 • (907) 283-7996 • FAX (907) 283-3075 
Vicc-Cliair, Senate Finance Committee • Vicc-Clioir. Senate Transportation • Member, Senate Health Education & Social Services

Scnulor_Jerry_Ward@legis.state.ak.us

mailto:Scnulor_Jerry_Ward@legis.state.ak.us


and outside the state to provide the highest quality o f  service within the state. The authority is 
required to employ Alaskan residents to the highest legal level possible.

The authority will operate under the name “Alaska Marine and Rail Transportation Authority.” 
The authority shall prepare a comprehensive long-range plan for the development and 
improvement o f the Alaska Marine Highway system and the Alaska Railroad.

The authority may acquire by purchase, gift, or exchange land in fee simple easements that it 
considers necessary and reasonable for either temporary or permanent public use. The authority 
may transfer land, other than rail land under AS 44.90.240 that is not considered necessary for 
use by the marine highway system. The authority will have the power to receive additional land 
grants from the state. The proceeds o f  disposal by the Department o f Natural Resources shall be 
credited to the funds from which the purchase o f the land was originally made.

It is my hope as sponsor o f SB 271 that it becomes legislation in order to ensure a long-term 
transportation network that serves all Alaskans.



Personal Services New Position Detail
Department of Natural R eso urces

DRAFT

Scenario: DNR FY2003 Fiscal Notes - for Positions (2481) 
Component: Land Sales & Municipal Entitlements (2456) 
BRU Name: Minerals, Land, and Water Development (330)

T im e  R e t i r e  B a r g  S a la r y  R a n g e  & B u d g e t e d  S p l i t / A n n u a l  P r e m i u m  A n n u a l  T o ta l
P C N  J o b  C l a s s  T i t l a  S t a t u s  C o d e  U n i t  L oc. . io n  S c h c d  S t e p s  M o n th s  C o u n t  S a l a r y  C O L A  P a y  B e n e f i t s  C o s t s

1 0 -3 0 7 8  N a tu ra l R e s o u r c e  M g r I F T A G G A n c h o r a g e 2 A 1 8  C  6 .0 2 3 ,2 8 0 1 4 0 0  8 ,6 0 7 3 2 ,0 2 7

J u s t i f i c a t i o n :

S B 2 7 1

F u n d i n g  D e ta il :

1 0 0 4  G e n e r a l  F u n d  R e c e ip ts 1 0 0 .0 0 % 3 2 ,0 2 7

T o ta l  F u n d in g : 1 0 0 .0 0 % 3 2 ,0 2 7

1 0 -3 0 7 9  N a tu ra l R e s o u r c e  O ff II F T A G G A n c h o r a g e 2 A 1 6  D  6 .0 2 0 ,9 6 4 1 2 6 0  8 ,1 3 3 2 9 ,2 2 3

J u s t i f i c a t i o n :

S B 2 7 1

F u n d i n g  D e ta i l :

1 0 0 4  G e n e r a l  F u n d  R e c e ip ts 1 0 0 .0 0 % 2 9 ,2 2 3

T o ta l  F u n d in g : 1 0 0 .0 0 % 2 9 ,2 2 3

1 0 -3 0 8 0  N a tu ra l R e s o u r c e  O ff I F T A G G A n c h o r a g e 2A 1 4  C  6 .0 1 7 ,5 7 4 1 0 6 0  7 ,4 3 8 2 5 ,1 1 8

J u s t i f i c a t i o n :

S B 2 7 1

F u n d i n g  D e ta il :

1 0 0 4  G e n e r a l  F u n d  R e c e ip ts 1 0 0 .0 0 % 2 5 ,1 1 8

T o ta l  F u n d i n g : 1 0 0 .0 0 % 2 5 ,1 1 8

1 0 4  j8 1  N a tu ra l R e s o u r c e  O ff II F T A G G A n c h o r a g e 2A 1 6 D  6 .0 2 0 ,9 6 4 1 2 6 0  8 ,1 3 3 2 9 ,2 2 3

J u s t i f i c a t i o n :

S B 2 7 1

F u n d i n g  D e ta i l :

1 0 0 4  G e n e r a l  F u n d  R e c e ip ts 1 0 0 .0 0 % 2 9 ,2 2 3

T o ta l  F u n d i n g :  1 0 0 .0 0 %  2 9 ,2 2 3

N o te : If a  p o s it io n  is  sp l it ,  a n  a s t e r i s k  (*) will a p p e a r  in  th e  S p li t/C o u n t c o lu m n . If th e  sp lit p o s it io n  is  a l s o  c o u n te d  in th e  c o m p o n e n t ,  tw o  a s t e r i s k s  (**) will a p p e a r  in th i s  c o lu m n .

Page 3 of 4
State of Alaska

Department of Natural Resources 02-26-2002 9:46 am



Personal Services New Position Detail DRAFT
Department of Natural Resources

Scenario: DNR FY2003 Fiscal Notes - for Positions '2481)
Component: Land Sales & Municipal Entitlements (2456)
BRU Name: Minerals, Land, and Water Development (330)

Component Summary:
T o ta l  N e w  P o s i t i o n s :  4

F u n d  F u n d
F u n d  D e s c r ip t io n  P e r c e n t  A m o u n t

1 0 0 4  G e n e r a l  F u n d  R e c e ip ts  1 0 0 .0 0 %  1 1 5 ,5 9 1

T o ta l  F u n d i n g :  1 0 0 .0 0 %  1 1 5 ,5 9 1

N o te : If a  p o s it io n  i s  sp lit, a n  a s t e r i s k  (*) will a p p e a r  in th e  S p li t /C o u n t c o lu m n . If th e  s p l it  p o s it io n  is  a l s o  c o u n te d  in th e  c o m p o n e n t ,  tw o  a s t e r i s k s  (**) will a p p e a r  in th is  c o lu m n .

S ta t e  o f  A la s k a
Page 4 of 4 Department of Natural Resources 02-26-2002 9:46 am
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C S F O R  S E N A T E  B IL L  N O . 271(T R A )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TW ENTY-SECOND LEGISLATURE - SECOND SESSION

BY THE SENATE TRANSPORTATION COM M ITTEE

Offered:
Referred:

Sponsor(s): SENATORS WARD, Austerman, Cowdery, Taylor

A B IL L  

F O R  A N  A C T  E N T IT L E D  

"A n  A c t e s ta b lish in g  th e  A la sk a  M a rin e  H ig h w ay  A u th o rity ; e s tab lish in g  the m a rin e  

h ig h w ay  tra n s p o r ta t io n  fu n d ; re la t in g  to  fe rr ie s  a n d  fe r ry  te rm in a ls ; an d  p ro v id in g  fo r 

an  effective d a te ."

BE IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S ection  1. The uncodified law of the State o f Alaska is amended by adding a new section 

to read:

PURPOSE. The purpose o f this Act is to establish an authority for the operation, 

management, planning, construction, and maintenance o f the Alaska marine highway system. 

The authority shall be the exclusive state entity directly associated with the operation, 

management, planning, construction, and maintenance for the Alaska marine highway system.

* Sec. 2. AS 19 is amended by adding a new chapter to read:

C h a p te r  55. A la sk a  M a rin e  H ig h w ay  A u th o rity .

A rtic le  1. C re a tio n  a n d  O rg a n iz a tio n .

See. 19.55.010. A la sk a  M a rin e  H ig h w ay  A u th o rity , (a) The Alaska Marine

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

-1- C S S B  271 ( T R A )
N e w  T e x t  U n d e r l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D ]



W O R K  D R A F T W O R K  D R A F T 2 2 -LS1353\C

Highway Authority b  established. The authority is a public corporation o f the state. 

The authority is an instrumentality o f the state in the Department o f Transportation 

and Public Facilities but has a legal existence independent o f  and separate from the 

state and has continuing succession until its existence is terminated by law.

(b) The authority shall operate the Alaska marine highway system.

(c) The powers o f the authority are vested in the board o f directors o f  the 

authority.

(d) The continued operation of the Alaska marine highway system as provided 

in this chapter is an essential government function o f the state.

Sec. 19.55.020. D ire c to rs , (a) The board o f directors o f the authority consists 

o f seven voting directors appointed by the governor. The commissioner of 

transportation and public facilities is an ex officio, nonvoting member o f  the board. 

Appointed directors must include

(1) four residents who have a significant high level o f experience in 

maritime matters in the state;

(2) one resident who is a member o f a union that represents employees 

o f the Alaska marine highway system; and

(3) two public members who are residents.

(b) The appointed directors serve staggered five-year terms and may be 

removed by the governor only for cause. Each appointed director shall hold office for 

the term o f the director's appointment and until a successor is appointed and qualified. 

A director is qualified for reappointment. A vacancy in a directorship occurring other 

than by expiration o f term shall be filled in the same manner as the original 

appointment but only for the unexpired term.

(c) The appointed directors shall comply with AS 39.50 (conflict o f interest). 

Each director before entering upon the director's duties shall subscribe to an oath to 

perform the duties o f  office faithfully, impartially, and justly  to the best o f the 

director's ability. A record o f the oath shall be filed with the Office o f  the Governor.

(d) An appointed director is entitled to compensation at a rate o f  $350 for each 

day the director is engaged in actual performance of duties under this chapter. The 

board o f directors o f the authority may provide by regulation for compensation for

C S S B  271 ( T R A )  -2-
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partial days .'or an appointed director. In addition, an appointed director is entitled to 

per diem and travel expenses authorized for boards and commissions under 

AS 39.20.180.

Sec. 19.55.030. O fficers a n d  q u o ru m . The directors shall elect one o f  the 

appointed directors as chair o f the board o f directors. The directors shall elect a 

secretary and a treasurer who need not be directors, and the same person may be 

elected to serve both as secretary and treasurer. Four voting directors constitute a 

quorum o f  the board o f directors. The board o f directors may take action and adopt 

motions and resolutions at a meeting by the affirmative vote o f at least four voting 

directors. A vacancy in the board o f directors o f the authority does not impair the 

right o f a quorum to exercise all the powers and perform all the duties o f the board.

See. 19.55.040. S taff, (a) The boar i o f directors shall employ a chief 

executive officer who serves at the pleasure o f the board. The chief executive officer 

may, with the approval o f the board, select and employ additional administrative staff 

and officers as necessary to administer the operations o f the authority under this 

chapter.

(b) All officers and employees o f the authority are in the exempt service under 

AS 39.25.110.

(c) In addition to its staff and employees under this chapter, the board o f 

directors may contract for and engage the services o f consultants and professional, 

technical, and financial advisors the authority considers necessary for the purpose o f 

developing information, conducting hearings, studies, investigations, or other 

proceedings, or otherwise exercising its powers.

See. 19.55.050. A u d it, (a) The board o f  directors shall have the financial 

records o f  the authority audited annually by an independent certified public 

accountant.

(b) The authority shall make all o f its financial records available for 

examination by the legislative auditor or by an auditor appointed by the governor.

A rtic le  2. P o w ers a n d  D u ties.

Sec. 19.55.110. P o w ers o f  a u th o r ity , (a) In addition to other powers granted 

in this chapter, the authority may

W O R K  D R A F T  W O R K  D R A F T  22 -LS1 3 5 3 \C
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(1) sue and be sued;

(2) adopt and alter an official seal;

(3) adopt and enforce policies for the conduct o f  its business and for 

the use o f its services and facilities;

(4) maintain offices at a place in the state and at places out o f the state 

that are served by the Aiaska marine highway system;

(5) establish terms and conditions o f employment by the authority and 

conduct or designate a representative to conduct labor negotiations with employees;

(6) subject to appropriation by the legislature, acquire, hold, use, and 

dispose o f  its income, revenues, funds, and money;

(7) acquire, hold, use, lease, rent, construct, and dispose o f personal 

property for its purposes, except that the authority may dispose o f a ferry only on 

approval by the legislature by law;

(8) acquire, hold, use, lease, or rent real property and dispose o f real 

property under AS 19.55.210 - 19.55.230;

(9) modify scheduled routes after public hearings;

(10) do all acts and things necessary, convenient, or desirable to carry 

out the powers expressly granted or necessarily implied in this chapter.

(b) The authority may participate at any stage in any transportation planning 

process undertaken by the Department o f Transportation and Public Facilities that 

relates to marine transportation. The authority may designate representatives to 

participate as full members o f any transportation planning committee, working group, 

planning team, rating panel, or similar organization established by the department or 

required for state participation in federal transportation programs. The department 

shall include the authority as a full participant in the departmental transportation 

planning process, including the statewide transportation plan and the statewide 

transportation improvement program.

Sec. 19.55.120. D u ties o f  a u th o r ity . The authority shall

(1) operate, maintain, improve, and extend a system o f ferries 

connecting with the public roads and highways o f the state and including the boats, 

vessels, wharves, docks, approaches, landings, and appurtenances the authority

C S S B  271 ( T R A )  -4-
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determines necessary or desirable for safe and efficient operation o f the ferry system 

to best serve the public;

(2) assist the residents, businesses, and communities o f the state in 

obtaining optimal marine passenger and freight service;

(3) schedule vessel sailings to optimize the frequency of service to all

ports;

(4) encourage and integrate with other public and private carriers to the 

greatest extent possible to provide ferry service within the state and between Alaska 

ports and ports outside the state in order to provide optimum service within the state;

(5) provide reservation access and marketing information throughout

the state;

(6) encourage vessel construction, maintenance, and service in the 

state to the greatest extent possible;

(7) employ residents o f the state to the greatest extent legally possible;

(8) recognize Alaska unions and employee associations to the greatest 

extent legally possible.

Sec. 19.55.130. Use o f  n a m e  a u th o r iz e d . The authority is authorized to 

operate a ferry system under the name "Alaska Marine Highway System."

Sec. 19.55.140. C o m p reh e n s iv e  lo n g -ra n g e  p la n . The authority, with the 

cooperation o f the Department o f Transportation and Public Facilities, shall prepare a 

comprehensive long-range plan for the development and improvement of the Alaska 

marine highway system. The authority shall revise and update the comprehensive plan 

at least every five years. The authority shall submit the comprehensive plan and 

revisions and updates o f the plan to the legislature.

Sec. 19.55.150. T ra n s p o r ta t io n  o f  m e m b e rs  o f  th e  A la sk a  o rgan ized  

m ilitia . To the extent that space is available, the authority shall provide free 

transportation on vessels o f the Alaska marine highway system for a member o f the 

Alaska National Guard, the Alaska Naval Militia, or the Alaska State Defense Force 

who is en route to or from drill, training, or other official militia activities.

A rtic le  3. A cq u isitio n  a n d  M a n a g e m e n t o f  P ro p e r ty .

Sec. 19.55.210. A cq u isitio n  o f  la n d  an d  ea sem en ts . The authority, as part o f

-5 -
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the cost o f constructing, maintaining, or improving the Alaska marine highway system 

may acquire by purchase, gift, or exchange land in fe? simple or easements that it 

considers necessary and reasonable for either temporary or permanent public use. By 

the same means, the authority may obtain material, including clay, gravel, sand, or 

rock, or the land necessary to obtain the material, including access to it. The authority 

may acquire the land or materials notwithstanding the fact that title to the land or 

materials is vested in the state or a department, agency, commission, or institution of 

the state.

Sec. 19.55.220. A u th o r ity  to  p u rc h a se  p ro p e r ty  fo r  th e  p u rp o se  o f 

ex ch an g e . When the directors o f the authority declare that it is in the interest o f  the 

state, the authority may acquire by purchase, gift, or exchange privately or publicly 

owned land or an interest in land for the purpose o f exchanging the land for privately 

or publicly owned land that the authority is authorized by law to acquire for use by the 

Alaska marine highway system or by the authority.

Sec. 19.55.230. D isposal o f  lan d  o r  r ig h ts  in lan d , (a) The authority may 

vacate land or rights in land acquired for the Alaska marine highway system by 

executing and filing a deed in the appropriate recording district. Upon vacating, title 

reverts to the persons, heirs, successors, or assigns in whom it was vested at the time 

o f the taking.

(b) The authority may transfer land, not considered necessary for use by the 

Alaska marine highway system to the Department o f Natural Resources for disposal. 

The proceeds o f disposal by the Department o f Natural Resources shall be credited to 

the funds from which the purchase o f the land was originally made.

A rtic le  4. V essels a n d  F e r ry  T e rm in a l F ac ilities .

Sec. 19.55.310. F e r ry  te rm in a l facilities, (a) The authority may construct, 

purchase, or lease ferry terminal facilities at locations the authority selects for the 

loading and unloading o f passengers and vehicles under their own power, on and off 

ferries. The authority shall repair and maintain those facilities that it owns. 

Construction and purchasing under this section are governed by AS 36.30 (State 

Procurement Code), except as otherwise provided by law.

(b) The authority may connect ferry terminal facilities with local highway

C S S B  2 7 1 (T R A ) -6-
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systems.
(c) The authority may adopt regulations governing the use o f ferry terminal 

facilities by the public that the authority considers necessary and proper in the public 

interest. The authority may charge a fee for the use o f ferry terminal facilities, 

whether the use is under a permit or otherwise, and whether the use is by one or more 

individuals.

Sec. 29.55.320. N am in g  o f  vessel o r  fac ility , (a) A vessel or facility 

constructed or acquired by the authority under this chapter must be named by law.

(b) A maritime vessel must bear the name o f an Alaska glacier.

(c) A vessel used principally on the inland waterways o f the state must bear 

the name o f a historical vessel that used the rivers o f the state.

Sec. 19.55.330. A n n u a l re p o r t . By the 10th day o f each regular legislative 

session, the board o f directors o f the authority shall submit to the governor and the 

legislature a comprehensive report describing the operations, income, and 

expenditures for the Alaska marine highway system for the preceding fiscal year.

A rtic le  5. G e n e ra l P ro v is io n s.

Sec. 19.55.910. B u d g e t a n d  a p p ro p r ia t io n s . The authority shall submit an 

annual budget for the authority to the legislature through the governor as provided for 

state agencies by AS 37.07 (Executive Budget Act). The authority shall expend 

money appropriated by the legislature as authorized by the legislature.

Sec. 19.55.990. D efin itions. In this chapter, unless the context requires 

otherwise,

(1) "authority" means the Alaska Marine Highway Authority;

(2) "ferry" means a vessel used in the common carriage o f passengers 

and vehicles in intrastate, interstate, or international commerce.

Sec. 19.55.995. S h o r t  title . This chapter may be cited as the Alaska Marine 

Highway Authority Act.

* Sec. 3. AS 03.53.010(a) is amended to read:

(a) An animal may not be transported into the state aboard a ferry operated by 

the A la sk a  M a rin e  H ig h w ay  A u th o r ity  [DIVISION OF MARINE 

TRANSPORTATION OF THE DEPARTMENT OF TRANSPORTATION AND

-7- C S S B  271 ( T R A )
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PUBLIC FACILITIES] unless the animal's owner, custodian, or attendant possesses a 

valid health certificate for the animal. This certificate shall accompany the animal or 

be in the possession o f the animal's owner, custodian, or attendant aboard the ferry and 

shall be presented when requested by an employee o f the state ferry system at the time 

the owner, custodian, or attendant makes arrangements to transport the animal, boards 

the ferry with the animal, or at any other time.

* Sec. 4. AS 19.65.050(b) is amended to read:

(b) It is the purpose o f AS 19.65.050- 19.65.100 to

(1) enable the A lask a  M a rin e  H ig h w ay  A u th o r ity  [ALASKA 

MARINE HIGHWAY SYSTEM] to manage and operate th e  A lask a  m a r in e  

h ig h w a y  system  in a manner that will enhance performance and accountability by 

allowing the system to account for and spend its generated revenue;

(2) provide the management tools necessary to efficiently operate the 

Alaska marine highway system;

(3) within constitutional constraints, provide for a predictable funding 

base for system operations; and

(4) provide for predictability and stability in the service level furnished 

to communities served by the system.

* See. 5. AS 19.65.050(c) is amended to read:

(c) It is the intent o f AS 19.65.050- 19.65.100 to

(1) encourage prudent administration through cost management and 

accurate budgeting by th e  h o a rd  o f  d ire c to rs  [MANAGERS] o f the a u th o r ity  

[ALASKA MARINE HIGHWAY SYSTEM];

(2) increase revenue from the operation of the system consistent with 

the public interest, increase service consistent with sound fiscal policy, and assist the 

prudent management and operation o f the system; and

(3) achieve stability in the level o f service communities can anticipate 

through accurate planning and scheduling.

* Sec. 6 . AS 19.65.060 is amended to read:

Sec. 19.65.060. A la sk a  m a rin e  h ig h w ay  system  fu n d , (a) There is created, 

as a special account in the general fund, the Alaska marine highway system fund, into

C S S B  2 7 1 (T R A ) -8-
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which shall be deposited

(1) the gross revenue o f the Alaska marine highway system;

(2) money that is appropriated to the [ALASKA MARINE 

HIGHWAY SYSTEM] fund by the legislature in an amount that is consistent from 

year to year and is the amount necessary, after consideration o f gross revenue, to 

provide stable services to the public consistent with the provisions o f 

AS 19.65.050(b~)(4): unless otherw ise provided by the legislature, appropria tions 

to the fund under this pa rag rap h  [, WHICH APPROPRIATIONS] are not one-year 

appropriations and [THE BALANCES OF WHICH] do not lapse under AS 37.25.010; 

and

(3) any other money that is appropriated to the [ALASKA MARINE 

HIGHWAY SYSTEM] fund by the legislature: unless otherw ise provided by the 

legislature, ap propria tions to the fund under this p a rag rap h  [, WHICH 

APPROPRIATIONS] are not one-year appropriations and [THE BALANCES OF 

WHICH] do not lapse under AS 37.25.010.

(b) Nothing in AS 19.65.050 - 19.65.100 [THIS CHAPTER] exempts money 

deposited into the [ALASKA MARINE HIGHWAY SYSTEM] fund from the 

requirements o f AS 37.07 (Executive Budget Act) or dedicates that money for a 

specific purpose.

* Sec. 7. AS 19.65.070(a) is amended to read:

(a) The au tho rity  [ALASKA MARINE HIGHWAY SYSTEM] shall account 

for and remit to the Department o f Revenue in accordance with AS 37.10.050 all gross 

revenue generated from the operation o f the Alaska marine highway system during 

each fiscal year [ANNUAL OPERATING CYCLE]. The money shall then be 

deposited in the Alaska marine highway system fund.

* Sec. 8. AS 19.65.070(b) is amended to read:

(b) The au tho rity  [ALASKA MARINE HIGHWAY SYSTEM] shall prepare 

a written report, not [NO] later than the 10th day o f each regular legislative session, 

regarding the revenues o f the Alaska m arine highw ay system [PREVIOUS 

ANNUAL OPERATING CYCLE] and notify the legislature that the report is 

available. The report must identify

-9 -
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(1) gross revenue generated during the previous fiscal y e a r  [ANNUAL 

OPERATING CYCLE];

(2) gross revenue generated during the current fiscal y e a r  [ANNUAL 

OPERATING CYCLE] and an estimate o f gross revenue for the remainder o f the 

current fiscal y e a r  [ANNUAL OPERATING CYCLE];

(3) projections o f the gross revenue to be generated during the next 

fiscal y e a r  [ANNUAL OPERATING CYCLE]; and

(4) the difference between previous gross revenue estimates prepared 

under this section and the revenues actually generated.

* Sec. 9. AS 19.65.080 is amended to read:

See. 19.65.080. A n n u a l a p p ro p r ia t io n . (a) Commencing with

appropriations for the fiscal year that begins July 1, 1991, on an annual basis and 

under AS 37.07 (Executive Budget Act), the legislature may appropriate amounts from 

the [ALASKA MARINE HIGHWAY SYSTEM] fund fo r m a n a g e m e n t an d  

o p e ra tio n  o f [TO] the Alaska marine highway system.

(b) The a u th o r i ty  [DEPARTMENT OF TRANSPORTATION AND PUBLIC 

FACILITIES] may request the legislature to appropriate money from the [ALASKA 

MARINE HIGHWAY SYSTEM] fund to the a u th o r i ty  [MARINE HIGHWAY 

SYSTEM] for capital improvements to  th e  A lask a  m a rin e  h igh w ay  system  [,] if

(1) the appropriation under (a) o f this section has been made;

(2) the amount ir: the fund, without regard to the appropriation under

(a) o f this section, exceeds the total o f gross revenue deposited in the fund and the 

general fund appropriations under AS 19.65.060(a)(2) by 10 percent; and

(3) the amount requested for appropriation under this subsection does 

not exceed 50 percent o f the balance remaining after the appropriation for annual 

management and operations is made under (a) o f this section.

(c) The unexpended and unobligated balance o f money appropriated from the 

[ALASKA MARINE HIGHWAY SYSTEM] fund lapses into the [ALASKA 

MARINE HIGHWAY SYSTEM] fund at the end of the fiscal year for which it was 

appropriated.

* Sec. 10. AS 19.65.100 is amended to read:

C S S B  2 7 1 (T R A ) - 10-
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Sec. 19.65.100. D efin itions. In AS 19.65.050 - 19.65.100,

(1) " a u th o r i ty 1* m ean s th e  A la sk a  M a rin e  H ig h w ay  A u th o r ity

["ANNUAL OPERATING CYCLE" MEANS THE ANNUAL STATE FISCAL 

YEAR BEGINNING ON JULY 1 AND ENDING AT MIDNIGHT ON THE 

FOLLOWING JUNE 30];
(2) "fisca l y e a r"  has th e  m ean in g  given in A S 37.07.120;

(3) " fu n d "  m ean s th e  A lask a  m a r in e  h ig h w ay  sy stem  fu n d ;

"gross revenue" means all money, except money refunded to ticket

holders and others for unused services, that is generated from the operation o f the 

Alaska marine highway system, including that derived from vessel operations and uses 

o f Alaska marine highway system facilities.

* Sec. 11. AS 23.40.040 is amended to read:

Sec. 23.40.040. C ollective b a rg a in in g  a g ree m e n t. The A la sk a  M a rin e  

H ig h w ay  A u th o rity  [COMMISSIONER OF TRANSPORTATION AND PUBLIC 

FACILITIES] or an authorized representative, in accordance with AS 23.40.020 - 

23.40.030, may negotiate and enter into collective bargaining agreements concerning 

wages, hours, working conditions, and other employment benefits with the employees 

o f the a u th o r i ty  [DIVISION OF MARINE TRANSPORTATION] engaged in 

operating the Alaska m a rin e  h igh w ay  [STATE FERRY] system as masters or 

members o f the crews o f vessels or their bargaining agent. [A COLLECTIVE 

BARGAINING AGREEMENT IS NOT FINAL WITHOUT THE CONCURRENCE 

OF THE COMMISSIONER OF TRANSPORTATION AND PUBLIC FACILITIES.] 

The a u th o r ity  [COMMISSIONER OF TRANSPORTATION AND PUBLIC 

FACILITIES] may make provision in the collective bargaining agreement for the 

settlement o f labor disputes by arbitration.

* Sec. 12. AS 29.45.030(a) is amended to read:

(a) The following property is exempt from general taxation:

(1) municipal property, including property held by a public corporation 

o f a municipality, state property, property o f the University o f Alaska, p ro p e r ty  o f  th e  

m a r in e  h igh w ay  tra n sp o r ta tio n  fu n d , or land that is in the trust established by the 

Alaska Mental Health Enabling Act o f 1956, P.L. 84-830, 70 Stat. 709, except that

- 11-
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(A) a private leasehold, contract, or other interest in the 

property is taxable to the extent o f the interest; however, an interest created by 

a nonexclusive use agreement between the Alaska Industrial Development and 

Export Authority and a user o f  an integrated transportation and port facility 

owned by the authority and initially placed in service before January 1, 1999, 

is taxable only to the extent of, and for the value associated with, those specific 

improvements used for lodging puiposes;

(B) notwithstanding any other provision o f law, property 

acquired by an agency, corporation, or other entity o f the state through 

foreclosure or deed in lieu o f foreclosure and retained as an investment o f a 

state entity is taxable; this subparagraph does not apply to federal land granted 

to the University o f Alaska under AS 14.40.380 or 14.40.390, to other land 

granted to the university by the state to replace land that had been granted 

under AS 14.40.380 or 14.40.390, or to land conveyed by the state to the 

university under AS 14.40.365, o r  to  lan d  conveyed  bv  th e  s ta te  to  th e  

m a r in e  h ig h w a y  tra n s p o r ta t io n  fu n d  u n d e r  AS 3 7 .14 .5 7 5 ;

(C) an ownership interest o f a municipality in real property 

located outside the municipality acquired after December 31, 1990, is taxable 

by another municipality; however, a borough may not tax an interest in real 

property located in the borough and owned by a city in that borough;

(2) household furniture and personal effects o f members o f a

household;

(3) property used exclusively for nonprofit religious, charitable, 

cemetery, hospital, or educational purposes;

(4) property o f  a nonbusiness organization composed entirely of 

persons with 90 days or more o f  active service in the armed forces of the United States 

whose conditions o f service and separation were other than dishonorable, or the 

property o f an auxiliary o f that organization;

(5) money on deposit;

(6) the real property o f  certain residents o f the state to the extent and 

subject to the conditions provided in (e) o f this section;

C S S B  2 7 1 (T R A ) -12-
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(7) real property or an interest in real property that is exempt from 

taxation under 43 U.S.C. 1620(d), as amended;

(8) property o f a political subdivision, agency, corporation, or other 

entity o f the United States to the extent required by federal law; except that a private 

leasehold, contract, or other interest in the property is taxable to the extent o f that 

interest;

(9) natural resources in place including coal, ore bodies, mineral 

deposits, and other proven and unproveii deposits o f valuable materials laid down by 

natural processes, unharvested aquatic plants and animals, and timber.

* Sec. 13. AS 35.10.015(c) is amended to read:

(c) In this section, "public facilities" includes vessels owned by the state and 

operated by the A lask a  M arine H ig h w ay  A u th o r ity  [DIVISION OF MARINE 

TRANSPORTATION OF THE DEPARTMENT AS A PART OF THE ALASKA 

MARINE HIGHWAY SYSTEM]. All ferries owned or operated by the state shall be 

equipped with elevators or other passenger lifting equipment, ramps, or other facilities 

and devices to ensure that these vessels are accessible to and usable by physically 

handicapped, aged., or infirm passengers. In this subsection, "accessible to and usable 

by" means that a physically handicapped, aged;, or infirm passenger can board, 

disembark, and move between decks and about the public areas aboard a state ferry 

with personal comfort and safety, and with safety to, other passengers and members of 

the crew.

* Sec. 14. AS 35.10.015(d) is amended to read:

(d) A  [AFTER JUNE 25, 1976, A] ferry may not be constructed, lengthened, 

completely renovated, or purchased for use or entered into service by the A lask a  

M a rin e  H ig h w ay  A u th o r ity  [DIVISION OF MARINE TRANSPORTATION OF 

THE DEPARTMENT A S A  PART OF THE ALASKA MARINE HIGHWAY 

SYSTEM] that does not include adequate facilities and devices to ensure that the 

vessel is accessible to and usable by physically handicapped, aged,, or infirm 

passengers. Some staterooms and all restrooms, indoor passageways, outdoor weather 

decks, and other public areas aboard the vessel shall be so designed and constructed as 

to permit access and use by physically handicapped, ageda or infirm passengers,

W O R K D R A F T  W ORK D R A F T  22-LS1 3 5 3 \C
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including [BUT NOT LIMITED TO] those persons occupying a wheelchair.

* Sec. 15. AS 35.27.020(c) is amended to read:

(c) At least one percent or, in the case o f a rural school facility, at least one- 

half o f one percent o f the construction cost o f a building or facility approved for 

construction by the legislature after September 1, 1977, will be reserved for the 

following puiposes: the design, construction, mountings and administration o f works 

o f art in a school, office building, court building, [VESSEL OF THE MARINE 

HIGHWAY SYSTEM,] or other building or facility th a t  [WHICH] is subject to 

substantial public use.

* Sec. 16. AS 35.27 is amended by adding a new section to read:

Sec. 35.27.025. A p p lic a tio n  to A lask a  M a rin e  H ig h w ay  A u th o rity . This 

chapter applies to the Alaska Marine Highway Authority. Compliance with this 

chapter is the sole responsibility o f the authority with respect to the buildings and 

facilities o f the authority, including the Alaska marine highway system.

* Sec. 17. AS 35.27.030(1) is amended to read:

(1) "building" or "facility" means a permanent improvement 

constructed by the department o r  a u th o r i ty : the term

(A) includes, but is not limited to,

(i) schools, office buildings, and court buildings;

(ii) other buildings th a t  [WHICH] the commissioner 

determines are designed for substantial public use;

(iii) [BOATS AND VESSELS OF THE MARINE 

HIGHWAY SYSTEM;

(iv)] transportation facilities th a t  [WHICH] 

accommodate traveling passengers;

(B) excludes

(i) b o a ts  a n d  vessels o f  th e  A lask a  m a rin e  h ighw ay

sy stem ; a n d

(ii) other transportation facilities;

* Sec. 18. AS 35.27.030 is amended by adding a new paragraph to read:

(4) "authority" means the Alaska Marine Highway Authority.
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* Sec. 19. AS 36.30.015(g) is amended to read:

(g) The Alaska M arine H ighway A uthority  [DEPARTMENT OF 

TRANSPORTATION AND PUBLIC FACILITIES] shall adopt regulations to manage 

the procurement o f supplies, services, professional services, and construction for the 

repair, maintenance, and reconstruction o f vessels, docking facilities, and passenger 

and vehicle transfer facilities of the Alaska marine highway system. The regulations 

must be based on principles o f competitive procurement consistent with this chapter to 

satisfy the special requirements o f the Alaska marine highway system as determined 

by the A laska M arine H ighw ay A uth ority  [DEPARTMENT OF 

TRANSPORTATION AND PUBLIC FACILITIES].

* Sec. 20. AS 36.30.850(b)(29) is amended to read:

(29) construction o f new vessels by the A laska M arine H ighway 

A uthority  [DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES] 

for the Alaska marine highway system;

* Sec. 21. AS 36.30.990(1) is amended to read:

(1) "agency"

(A) means a department, institution, board, commission, 

division, authority, public corporation, the Alaska Pioneers' Home, or other 

administrative unit o f the executive branch o f state government;

(B) does not include

(i) the University o f Alaska;

(ii) the Alaska Railroad Corporation;

(iii) the Alaska Housing Finance Corporation;

(iv) a regional Native housing authority created under 

AS 18.55.996 or a regional electrical authority created under 

AS 18.57.020;

(v) the A laska M arine H ighw ay A uthority

[DEPARTMENT OF TRANSPORTATION AND PUBLIC 

FACILITIES], in regard to the repair, maintenance, and reconstruction 

o f vessels, docking facilities, and passenger and vehicle transfer 

facilities o f the Alaska marine highway system;

-15- C S S B  271 ( T R A )
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(vi) the Alaska Aerospace Development Corporation;

(vii) the Alaska State Pension Investment Board;

(viii) the Alaska Seafood M arketing Institute;

* Sec. 22. AS 36.90.049(e)(1) is amended to read:

(1) "commissioner o f the department that operates the marine vessel"

includes

(A) the president o f the University o f Alaska with regard to a 

vessel operated by the university; a n d

(B) th e  ch ie f  executive o fficer o f  th e  A la sk a  m a rin e  h ig h w ay  

system  w ith  re g a rd  to  a vessel o p e ra te d  by th e  A lask a  M a rin e  H ighw ay  

A u th o rity ;

* Sec. 23. AS 37.05.550(a) is amended to read:

(a) There is in the general fund the Alaska marine highway system vessel 

replacement fund. The fund consists o f money appropriated to it by the legislature. 

Money appropriated to the fund does not lapse. The Department o f Revenue shall 

manage the fund. Interest received on money in the fund shall be accounted for 

separately and may be appropriated into the fund annually. The legislature may 

appropriate money from the fund to  th e  A lask a  M a rin e  H ig h w ay  A u th o rity  for 

refurbishment o f existing state ferry vessels, acquisition o f additional state ferry 

vessels, or replacement o f retired or outmoded state ferry vessels.

* Sec. 24. AS 37.07.120(1) is amended to read:

(1) "agency" means a department, officer, institution, board, 

commission, bureau, division, or other administrative unit forming the state 

government and includes the A lask a  M a rin e  H ig h w ay  A u th o r ity , Alaska Pioneers' 

Home,, and the University o f Alaska, but does not include the legislature or the 

judiciary;

* Sec. 25. AS 37.14 is amended by adding new sections to read:

A rtic le  6A. M a rin e  H ig h w ay  T ra n s p o r ta t io n  F u n d .

Sec. 37.14.550. M a rin e  h igh w ay  t r a n s p o r ta t io n  fu n d  es tab lish ed , (a)

Under the authority o f the Constitution of the State o f Alaska, the marine highway 

transportation fund is established as a separate and dedicated fund o f the state.

W O RK D R A F T  W O R K  D R A F T  2 2 -LS 1 3 5 3 \C
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2

(b) The principal o f the fund consists of

(1) legislative appropriations to the fund;

(2) gifts, bequests, and contributions o f cash or other assets from a

person; and

(3) land conveyed to the fund under AS 37.14.575.

(c) The net income o f the fund shall be determined by the commissioner o f 

revenue in accordance with investment accounting principles and in a manner that 

preserves the distinction between principal and income.

Sv'c. 37 .14 .555. P o w ers a n d  d u tie s  o f th e  co m m iss io n er o f  rev en u e . The 

commissioner o f revenue is the treasurer o f the fund and has the power and duty to

(1) act as official custodian o f the cash and investments belonging to 

the fund by securing adequate and safe custodial facilities;

(2) receive all items o f cash and investments belonging to the fund;

(3) collect the principal and income from investments owned or 

acquired by the fund and deposit the amounts in separate principal and income 

accounts for the fund;

(4) invest and reinvest the assets o f  the fund as provided in this section 

and as provided for the investment o f funds under AS 37.14.170;

(5) exercise the powers o f an owner with respect to the assets o f the

fund;

(6) maintain accounting records o f the fund in accordance with 

investment accounting principles and with distinction between the principal and 

income accounts o f the fund;

(7) engage an independent firm o f  certified public accountants to 

annually audit the financial condition o f the fund's investments and investment 

transactions;

(8) enter into and enforce contracts or agreements considered 

necessary for the investment purposes o f the fund;

(9) report to the board the condition and investment performance of the

fund;

(10) do all acts, whether or not expressly authorized, that the
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commissioner o f revenue considers necessary or proper in administering the assets o f 

the fund.

Sec. 37.14.560. A d m in is tra tio n  o f  th e  fu n d ; fu n d  b o a rd  es tab lish e d , (a)

The fund shall be administered by the Marine Highway Transportation Fund Board.

(b) The Marine Highway Transportation Fund Board is established in the 

Department of Transportation and Public Facilities. The board is composed o f

(1) the governor or a designee o f the governor;

(2) a member o f the board o f directors o f the Alaska Marine Highway

Authority;

(3) the commissioner o f natural resources or the commissioner's

designee;

(4) the commissioner of transportation and public facilities or the 

commissioner's designee; and

(5) four public members appointed by the governor; in appointing the 

public members, the governor shall give a preference to persons who have experience 

and expertise in

(A) marine transportation; or

(B) private sector resource development.

Sec. 37.14.565. P o w ers  a n d  d u tie s  o f  th e  b o a rd . W hen acting as 

administrator o f the fund, the board shall

(1) hold regular and special meetings it considers necessary; the board 

may hold meetings by teleconference;

(2) have the care, control, and management o f land selected by and 

conveyed to the fund by the commissioner o f natural resources under AS 37.14.575;

(3) keep audio tape recordings o f each meeting o f the board to be made 

available on request; and

(4) submit to the governor and make available to the legislature by 

February 1 each year a report describing

(A) expenditures made during the preceding fiscal year from 

the fund that are derived from sales, leases, exchanges, or transfers o f the land 

o f the fund or o f interests in la n . o f the fund that were selected by and
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conveyed to the fund under AS 37.14.575; and

(B) the annual level o f contributions to, income of, and 

expenses o f the fund.

Sec. 37.14.570. Uses o f  fu n d  p rin c ip a l a n d  n e t incom e, (a) The principal o f 

the fund shall be retained perpetually in the fund for investment as specified in 

AS 37.14.555.

(b) The net income o f the fund may be annually appropriated by the 

legislature only for the support o f marine highway transportation systems and for 

support o f the Alaska Marine Highway Authority.

Sec. 37.14.575. F m iu  lan d  fro m  S ta teh o o d  A ct la n d  selection  conveyances,

(a) The board may select and is entitled to receive the conveyance of 500,000 acres o f 

land conveyed to the state under Sec. 6(b) o f  the Alaska Statehood Act (P.L. 85-508, 

72 Stat. 339). The board shall annually submit a list o f selections to the commissioner 

o f natural resources. If  there is disagreement between the board and the commissioner 

o f natural resources about the land selected, the disagreement must be submitted to the 

governor, who shall make the final decision. The board and the governor shall 

annually and jointly submit to the legislature, within 30 days o f  the beginning of a 

regular legislative session, a list o f the selections o f land proposed to be conveyed to 

the fund under this section. Each list must contain not more than 25 percent o f the 

total acres o f  land to which the fund is entitled after subtracting previous conveyances 

under this section, but not less than 25,000 acres or the remaining entitlement under 

this section, whichever is less. The legislature may by law approve or disapprove the 

list o f  selections submitted to it. A list o f selections submitted shall be considered 

approved for conveyance to the fund if the legislature does not disapprove the list 

during the legislative session during which the list was submitted. If  the amount o f 

land to be conveyed exceeds the balance due the fund under this section, the fund shall 

set out the land to be conveyed in priority order. Land may not be selected if, on the 

date o f its selection by the board, it

(1) has been reserved by law from the public domain;

(2) is land

(A) included in a five-year proposed oil and gas leasing
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program under AS 38.05.180(b); or

(B) leased under, or for which a lease application is pending 

under, AS 38.05.180(d) or 3S.05.150;

(3) is subject to

(A) an oil, gas, or coal lease, or coal prospecting permit;

(B) a mining claim, offshore prospecting permit, a prospecting 

site, an upland mining lease, or a mining leasehold location;

(4) is necessary to carry out the purpose o f  an interagency land 

management agreement; or

(5) is subject to conveyance under a land exchange or land settlement

agreement.

(b) Notwithstanding AS 38.05.125(a), the transfer o f ownership and 

management o f land from the Department o f Natural Resources to the fund under this 

section includes the interest o f the state in

(1) the coal, ores, minerals, fissionable materials, geothermal 

resources, and fossils that may be in or on the land; and

(2) the oil and gas that may be in or on the land, but only as to land 

that is selected by the board under this section on and after the date that is the fifth 

anniversary o f the effective date o f this section.

(c) W hen the board selects the land to which it is entitled under this section, 

selections must be made in parcels o f 640 acres or larger unless the selection is an 

isolated tract or the commissioner o f natural resources finds it is in the best interest o f 

the state to convey less. When the fund becomes entitled to land under this section, 

the commissioner o f natural resources shall convey a document o f  interim conveyance 

under (j) o f this section or a patent to land.

(d) Notwithstanding any other provision o f law, for land selected under (a) o f 

this section but not yet patented to the fund or for which a document o f interim 

conveyance has not been issued to the fund under this section,

(1) the commissioner o f natural resources is authorized to enter into 

contracts and grant leases, licenses, prospecting sites, claims, permits, rights-of-way, 

or easements and any interim conveyance or patent shall be subject to the contract,
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lease, license, prospecting site, claim, permit, right-of-way, or easement, except that 

the authority granted the commissioner by this subsection

(A) is the authority that the commissioner otherwise would 

have had under existing laws and regulations had the land not been selected by 

the fund; and

(B) may be exercised only if  the fund has concurred before the 

action is taken by the commissioner;

(2) income from and management o f the land is subject to

AS 37.14.590.

(e) Unless the governor provides otherwise under (a) o f this section, the 

governor may not include on a list o f selections o f land submitted to the legislature a 

land selection made by the fund under this section if  the commissioner o f natural 

resources determines that the proposed selection

(1) includes land for which, at the time o f its selection under this

section,

(A) a municipality has made a selection under AS 29.65 unless 

the land selection is, at a later date, rejected by the commissioner o f natural 

resources or relinquished by the municipality; or

(B) the commissioner reasonably believes the land may be 

selected by a municipality under AS 29.65, but the commissioner may not 

withhold under this subparagraph the conveyance o f title to land selected by 

the fund longer than three years after the date o f the municipality's 

incorporation; or

(2) includes land that, at the time o f its selection under this section,

(A) is subject to an oil and gas exploration license; or

(B) the commissioner reasonably believes will be made part o f 

an oil and gas exploration license issued under AS 38.05.131 - 38.05.134; the 

commissioner may not refuse to convey title to land to the fund under this 

subparagraph for more than three years after its first selection by the fund.

(f) When land is conveyed to the fund under this section, the fund takes the 

land subject to any possessory interest held by another person on the effective date of

-21-
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the conveyance.

(g) In conveying land to the fund under this section, the commissioner o f 

natural resources shall give public notice that substantially complies with notice 

requirements under AS 38.05.945(b) and (c) and provide for access under 

AS 38.05.127, but other provisions of AS 38.04 and AS 38.05 do not apply.

(h) Land transferred or conveyed to the fund under this section

(1) is subject to

(A) Sec. 6(i) o f the Alaska Statehood Act (P.L. 85-508, 72 Stat.

339);

(B) art. IX o f the state constitution;

(C) AS 19.10.010;

(D) the payment requirements to the Alaska permanent fund

under AS 37.13.010(a) and (b); and

(E) the rights o f the state under former 43 U.S.C. 932 (sec. 8,

Act o f  July 26, 1866, 14 Stat. 253);

(2) excludes any interest transferred to the state by quitclaim deed 

dated June 30, 1959, under authority o f the Alaska Omnibus Act, P.L. 86-70, 73 Stat. 

141;

(3) based on a land selection filed by the fund on or after the effective 

date o f this section and until the day before the day that is the fifth anniversary o f the 

effective date o f this section, is subject to reservation by the Department of Natural 

Resources in ptrpetuity o f all oil and gas that may be in or on the land, together with 

the right to explore the land for oil and gas and to remove from the land all oil and gas 

located in and on it.

(i) The fund shall bear all costs o f selection, platting, surveying, and, except as 

provided in (k) o f this section, conveyance o f the land that it selects under this section 

and, subject to appropriation, shall reimburse the Department o f Natural Resources for 

the reasonable costs incurred by that department relating to that selection, platting, 

surveying, and conveyance. As to land due the fund under (c) of this section,

(1) if  the land has been surveyed, the boundaries of the land conveyed 

must conform to the public land subdivisions established by the approved survey;

271 ( T R A ) -22-
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(2) if  the land is unsurveved, the commissioner shall survey the 

exterior boundaries o f the land to be conveyed without interior subdivision and shall 

issue patent in terms o f the exterior boundary survey within one year o f the later o f  the 

effective date of the approval by the legislature o f the list containing the land or the 

adjournment of the legislative session during which the list containing the land was 

not disapproved by the legislature.

(j) For land due the fund under (c) o f this section that is unsurveyed, pending 

the survey o f exterior boundaries and issuance o f patent, the commissioner o f natural 

resources shall, within one year o f the later o f the effective date o f  the approval by the 

legislature o f the list containing the land or the adjournment o f the legislative session 

during which the list containing the land was not disapproved by the legislature, 

prepare and provide to the fund a document o f interim conveyance for the land to be 

conveyed.

(k) Except as provided in AS 37.14.590(2), management o f land conveyed to 

the fund by patent or by a document o f interim conveyance vests with the fund from 

the date of recording o f the patent or document o f interim conveyance. The 

Department o f Natural Resources shall pay the cost o f recording all patents and 

documents o f interim conveyance.

(1) The board may not make a land selection under this section after 

December 31, 2012.

Sec. 37.14.580. M an ag em en t a n d  d isp o s itio n  o f  la n d , (a) The board shall, 

by policy, establish procedures for mineral entry or location and mineral leasing on 

land selections made under AS 37.14.575 that are substantially similar to mineral 

entry, location, and leasing procedures for state land under AS 38.05.185 - 38.05.275.

(b) Notwithstanding other provisions o f law, the board shall seek public 

comment on proposals for development, exchange, or sale o f land selections made 

under AS 37.14.575. The board shall adopt policies that provide that the fund shall 

prepare an annual plan for management and disposition o f fund land under this section 

and shall, not less than 60 days before scheduled approval by the board o f the plan,

(1) make copies o f the plan available at all legislative information 

offices and at other locations as the board may designate;
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1 (2) publish a notice in newspapers o f general circulation in the state

2 that provides the public with information on the locations where the plan is available

3 for public inspection;

4 (3) give notice to all legislators and to local governments with

5 jurisdiction over the land affected by the proposal; and

6 (4) seek public comment on the annual plan before action by the board

7 approving the plan.

8 Sec. 37.14.585. C o n fid en tia l rec o rd s . Notwithstanding AS 40.25.110 -

9 40.25.125 and 40.25.220, on a determination that it is in the best interest o f the fund or

10 on the request o f the person who has provided the information, the board may keep the

11 following confidential:

12 (1) the name o f a person applying for the sale, lease, or other disposal

13 o f land or an interest in land conveyed to the fund under AS 37.14.575;

14 (2) before the announced time o f opening o f an offer to purchase,

15 lease, or obtain a disposal o f land conveyed to the fund under AS 37.14.575, the

16 names o f  the participants and the terms of their offers;

17 (3) all geological, geophysical, engineering, architectural, sales,

18 appraisal, gross receipts, net receipts, or other financial information relating to land or

19 an interest in land conveyed to the fund under AS 37.14.575 and considered for or

20 offered for disposal or currently subject to a contract;

21 (4) cost data and financial information submitted by an applicant in

22 support o f applications for bonds, leases, or other information in offerings and

23 ongoing operations relating to management o f land conveyed to the fund under

24 AS 37.14,575;

25 (5) applications for rights-of-way or easements across land conveyed

26 to the fund under AS 37.14.575; and

27 (6) requests for information about or applications by public agencies

28 for land conveyed to the fund under AS 37.14.575 that is being considered for use for

29 a public purpose.

30 Sec. 37.14.590. L a n d  su b je c t to  e n c u m b ra n c e s  a n d  tresp asse s . Except as

31 provided in AS 37.14.575(b) and subject to art. IX, sec. 15, Constitution of the State
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of Alaska, for the land selected by the board under AS 37.14.575 that is subject to a 

lease, license, contract, prospecting site, claim, sale, permit, right-of-way, or easement, 

or to trespass,
(1) if  the lease, license, contract, prospecting site, claim, sale, permit, 

right-of-way, easement, or trespass

(A) existed before the selection o f  the land by the board, the 

state is entitled to receive the income obtained from the lease, license, contract, 

prospecting site, claim, sale, permit, right-of-way, easement, or trespass for the 

duration o f the term o f the lease, license, contract, prospecting site, claim, sale, 

permit, right-of-way, or easement, or of the trespass, and during any renewal 

o f it that is authorized by the lease, license, contract, prospecting site, claim, 

sale permit, right-of-way, or easement, or by law;

(B) did not exist before the selection of the land by the board,

(i) the state is entitled to receive the income obtained 

from the lease, license, contract, prospecting site, claim, sale, permit, 

right-of-way, or easement, or from trespass before the recording o f the 

conveyance to the fund by the issuance o f a document o f interim 

conveyance or a patent;

(ii) the fund is entitled to receive the income obtained 

from the iease, license, contract, prospecting site, claim, sale, permit, 

right-of-way, or easement, or from trespass on the date o f and after the 

recording o f the conveyance to the fund by the issuance o f a document 

o f interim conveyance or a patent;

(2) the responsibility for the management o f the land vests with the 

fund only upon conclusion of the term o f the lease, license, contract, prospecting site, 

claim, sale, permit, right-of-way, or easement, and any renewal authorized by the 

lease, license, contract, prospecting site, claim, sale, permit, right-of-way, or easement, 

or by law, i f  the lease, license, contract, prospecting site, claim, sale, permit, right-of- 

way, or easement existed before the land's being selected by the board; if the lease, 

license, contract, prospecting site, claim, sale, permit, right-of-way, or easement was 

entered into after selection, then the responsibility for management vests with the fund
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on the date o f  recording o f  the conveyance o f  the land to the fund by a document o f 

interim conveyance or patent.

Sec. 37.14.595. Custom ary and tra d itio n a l uses to be continued. When 

land selected by the fund under AS 37.14.575 has been conveyed to it, before 

conveying or disposing o f  an interest in land to a third party, the fund shall manage the 

land in  a manner that permits customary and traditional uses o f the resources o f  that 

land to the maximum extent practicable.

Sec. 37.14.599. D efin itions. In AS 37.14.550 - 37.14.599,

(1) "board" means the Marine Highway Transportation Fund Board;

(2) "fund" means the marine highway transportation fund established 

in  AS 37.14.550.

* Sec. 26. AS 39.20.310(8) is amended to read:

(8) persons employed [B Y  TH E D IV IS IO N  OF M A R IN E  

TRANSPO RTATIO N] as masters and members o f the crews operating the vessels of 
the A laska m arine highway [STATE FERRY] system who are covered by collective 

bargaining agreements as provided in AS 23.40.040, except as expressly provided by 

law;

* Sec. 27. AS 39.25.110(11) is amended to read:

(11) the officers and employees o f the fo llow ing boards, commissions, 

and authorities:

(A) [REPEALED

(B)] Alaska Permanent Fund Corporation;

(B) [(C )] Alaska Industrial Development and Export Authority;

(C) [(D )] Alaska Commercial Fisheries Entry Commission;

(D ) [(E)] Alaska Commission on Postsecondary Education;

£E) [(F)] rv laska Aerospace Development Corporation; i
(F) Alaska Marine Highway Authority;

* Sec. 28. AS 39.30.150(b) is amended to read:

(b) Employees o f the Alaska Marine Highway Authority [D IV IS IO N  OF 

M A R IN E  TRANSPO RTATIO N] included in the public employees' retirement system 

through the process o f  collective bargaining under AS 39.35.680(21)(D) may, under

CSSB 271 (TRA) -26-
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the terms o f  a collective bargaining agreement, utilize contributions made under (a) o f 

this section on their behalf to offset the costs o f  inclusion in the public employees' 

retirement system; however,

(1) the state is placed under no obligation to continue making 

contributions under this section i f  the state resumes participation in the federal social 

security system;

(2) the bargaining agreement must provide a mechanism for satisfying 

any residual liabilities that m ight exist i f  the state resumes participation in the federal 

social security system; and

(3) funds contributed under (a) o f  this section on behalf o f  employees 

who are not covered by maritime union contracts may not be obligated or expended to 

pay any costs associated w ith  the inclusion o f Alaska marine highway system 

[TRANSPO R TATIO N] employees in the public employees' retirement system.

* Sec. 29. AS 39.35.680(21) is amended to read:

(21) "member" or "employee"

(A ) means a person eligible to participate in the system and 

who is covered by the system;

(B) includes

(i) an active member;

( ii)  an inactive member;

( iii)  a vested member;

(iv) a deferred vested member;

(v) a non-vested member;

(v i) a disabled member;

(v ii)  a retired member;

(v iii)  an elected public officer under AS 39.35.381;

(C) does not include

(i) former members;

( ii)  persons compensated on a contractual or fee basis;

( iii)  casual or emergency workers or nonpermanent 

employees as defined in AS 39.25.200;
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(iv) persons covered by the Alaska Teachers' 

Retirement System except as provided under AS 39.35.131 and 

39.35.381, or persons covered by the optional university retirement 

program;

(v) employees o f  the Alaska Marine Highway 
Authority [D IV IS IO N  OF M A R IN E  TR AN SPO R TATIO N ] engaged 

in operating the Alaska marine highway [STATE FERRY] system 

who are covered by a union or group retirement system to which the 

state makes contributions;

(v i) justices o f  the supreme court or judges o f  the court 

o f  appeals or o f  the superior or district courts o f  Alaska;

(v ii) the administrative director o f  courts appointed 

under art. IV , sec. 16 o f  the state constitution unless the director 

becomes a member under AS 39.35.158;

(v iii)  members o f  the elected public officers' retirement 

system (former AS 39.37); and

(ix ) contractual employees o f  the legislative branch o f 

state government under AS 24.10.060(f);

(D) may include employees o f  the Alaska Marine Highway 
Authority [D IV IS IO N  OF M A R IN E  TR ANSPO RTATIO N ] excluded under

(C)(v) o f  this paragraph provided that

(i) the State o f  Alaska form ally agrees to their inclusion 

through the process o f collective bargaining; and

(ii)  no collective bargaining agreement has the effect o f 

obligating contributions made by the state under AS 39.30.150 in  the 

event the state resumes participation in  the federal social security 

system;

* Sec. 30. AS 39.50.200(b) is amended by adding a new paragraph to read:

(57) Alaska Marine Highway Authority (AS 19.55.010).

*  Sec. 31. AS 39.52.960(2) is amended to read:

(2) ''agency" means a department, office o f  the governor, or entity in
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the executive branch, including but not lim ited to the University o f Alaska, public or 

quasi-public corporations, boards or commissions, the Alaska M arine  H ighw ay 

A u th o rity , and the Alaska Railroad Corporation;

* Sec. 32. AS 39.52.960(4) is amended to read:

(4) "board or commission" means a board, commission, authority, or

board o f  directors o f a public or quasi-public corporation, established by statute in the 

executive branch, including the Alaska M arine  H ighw ay A u th o rity  and the Alaska 

Railroad, but excluding members o f  a negotiated regulation making committee under 

AS 44.62.710-44.62.800;

* Sec. 33. AS 44.42.020(a)(1) is amended to read:

(1) plan, design, construct, and maintain all state modes o f

transportation and transportation facilities and all docks, floats, breakwaters., buildings, 

and sim ilar facilities, except tha t dep '-rim enta l p lanning, design, construction, o r 

m aintenance o f  transporta tion  modes o r facilities under the ju risd ic tion  o f the 

A laska M a rin e  H ighw ay A u th o rity  is subject to d irection bv the A laska M arine  

H ighw ay A u th o r ity ;

* Sec. 34. AS 44.42.020(a)(7) is amended to read:

(7) manage, operate, and maintain state transportation facilities and all

docks, floats, breakwaters, and buildings, including all state highways, vessels, 

railroads, pipelines, airports, and aviation facilities, except tha t the departm ent is 

not responsible fo r  management o r  operation o f transporta tion  facilities under 

the ju risd ic tio n  o f the A laska M arine  H ighw ay A u th o rity  o r fo r management, 

operation, o r maintenance o f vessels o r equ ipm ent under the ju risd ic tion  o f the 

A laska M a rine  H ighw ay A u tho rity ';

*  Sec. 35. AS 44.99.030(a) is amended by adding a new paragraph to read:

(15) Alaska Marine H ighway Authority.

* Sec. 36. The uncodified law o f  the State o f  Alaska is amended by adding a new section to 

read:

TRANSFER OF C E R TA IN  APPROPRIATIONS, EMPLOYEES, A N D  ASSETS TO 

A L A S K A  M A R IN E  H IG H W A Y  AU TH O R ITY , (a) Employees o f  the Department o f  

Transportation and Public Facilities assigned to the management, operation, and maintenance
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1 o f the Alaska marine highway system on the effective date o f  this section are transferred to

2 the Alaska Marine H ighway Authority as state employees o f  the authority. The commissioner

3 o f transportation and public facilities shall determine which employees are transferred to the

4 authority. An employee who is transferred to the authority under this subsection shall

5 continue to participate w ithout interruption in  the supplemental employee benefits program

6 under AS 39.30.150 - 39.30.180 and in the public employees' retirement system under

7 AS 39.35 i f  the employee was a participant in  these programs on the day before the employee

8 was transferred to the authority.

9 (b) During the term o f  a collective bargaining agreement that applies to employees

10 who are transferred to the Alaska Marine Highway A u thority  under this section and that is in

11 effect on the effective date o f  this section, nothing in this A c t terminates or modifies

12 recognition o f  the exclusive bargaining representative for those employees or that collective

13 bargaining agreement. The Alaska Marine H ighway Authority shall abide by the collective

14 bargaining agreements that are in effect for employees transferred to the authority on the date

15 o f  transfer. A  collective bargaining agreement covering employees transferred under this Act

16 shall remain in effect for the term o f the agreement unless the agreement is renegotiated by

17 the Alaska Marine Highway Authority  and the exclusive bargaining representative. The

18 legislature finds that the community o f  interest o f  shore-based employees o f  the Alaska

19 marine highway system who are transferred to the Alaska Marine H ighway Authority  under

20 this section is substantially different from the community o f  interest o f  the employees o f  the

21 executive branch in  the classified service. Accordingly, the shore-based employees o f  the

22 Alaska marine highway system who are transferred to the Alaska M arine Highway Authority

23 are severed from their recognized collective bargaining units in effect on the effective date o f

24 this section on expiration o f  the collective bargaining agreement in  effect on the effective date

25 o f this section for their unit. The severed units shall continue as units o f  the Alaska Marin.,

26 Highway A u thority  w ith  the exclusive representative in place at the time o f  the severance

27 until actions under AS 23.40.070 - 23.40.260 (Public Employment Relations A ct) change the

28 units or representatives.

29 (c) The unexpended and unobligated balances o f operating and capital appropriations

30 for the Department o f  Transportation and Public Facilities, Alaska marine highway system,

31 shall be transferred to the Alaska Marine Highway Authority.
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1 (d) The personal property assets and real property assets, including ferries, equipment,

2 buildings, and associated facilities, o f the Department o f Transportation and Public Facilities,

3 Alaska marine highway system, shall be transferred to the Alaska Marine H ighway Authority,

4 * Sec. 37. The uncodified law o f  the State o f  Alaska is amended by adding a new section to

5 read:

6 IN IT IA L  APPO IN TM EN T OF MEMBERS OF THE BO AR D OF DIRECTORS OF

7 THE A L A S K A  M A R IN E  H IG H W A Y  AU TH O R ITY . Notwithstanding AS 19.55.020(b),

8 added by sec. 2 o f  this Act, and AS 39.05.055, the in itia lly  appointed members o f  the board o f

9 directors o f  the Alaska Marine Highway Authority shall be appointed by the governor to

10 terms as follows: one member serves fo r one year, two members serve for two years, one

11 member serves for three years, one member serves fo r four years, and two members serve for

12 five years. The governor shall appoint the in itia l members o f  the board o f  directors o f  the

13 Alaska M arine Highway A u thority  before December 1, 2002.

14 * Sec. 38. AS 19.65.011, 19.65.020, 19.65.030, 19.65.035; and AS 39.25.110(16) are

15 repealed.

16 * Sec. 39. Sections 1, 24, and 37 o f  this Act take effect immediately under

17 AS 01.10.070(c).

18 * Sec. 40. Sections 12 and 25 o f  this Act take effect on the effective date o f an amendment

19 to the Constitution o f  the State o f  Alaska relating to establishing the marine transportation

20 fund proposed by the Twenty-Second Alaska State Legislature.

21 * Sec. 41. Except as provided in  secs. 39 and 40 o f this Act, this A ct takes effect January 1,

22 2003.
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S e n a t o r  J e r r y  W a r d
A l a s k a  S t a t f  L e g is l a t u r e

SPONSOR S T A T EM E N T

Senate B i l l N o . 271 

“ An Act establishing the Alaska Marine and Rail Transportation Authority”

The intent o f  this Act is to establish a state-owned authority that would be directly responsible 
for the operation and management o f both the Alaska Railroad Corporation and the Alaska 
Marine H ighway.

In 1985 the State o f  Alaska purchased the Alaska Railroad from the Federal Government for S20 
m illio n  dollars. This transaction came w ith  a significant amount o f  excess land that assists in the 
operational costs o f  the railroad. The Alaska Railroad currently has a surplus land base. The 
Alaska Railroad is not currently under the executive budget act. The Alaska Marine Highway 
was created under the authority o f  the Federal Government in 1963 and was not given a land 
base. For the past several years the Alaska M arine H ighway has relied on the general fund for 
costs because o f  lack o f  a capital equity base in order to make it self-sufficient.

Creating an authority and conveying an additional 500,000 acres o f land would allow the excess 
land to generate revenue and provide a stable funding base for the Alaska Marine and Rail 
Transportation Authority. The idea is to reduce the requirements to fund the Alaska Marine 
H ighw ay through the general fund. The overall transportation plan in Alaska would benefit from 
the re-organization and provide for a system to u tilize  both services and cut the cost o f  doing so. 
Currently the Alaska Marine Highway and the Alaska Railroad share the use o f  facilities in many 
locations.

The authority w il l  be a public corporation o f  the state and a division o f  the Department o f 
Transportation and Public Facilities. The authority w ill operate the Alaska Marine Highway 
system and the state-owned Alaska Railroad as separate divisions o f the authority.

The authority w il l  make all o f its financial records available to the legislature and an appointee o f 
the Governor. The authority shall submit an annual budget for the Alaska Marine Highway 
system and the Alaska Railroad Corporation to the legislature through the governor.

The prim ary duties o f  the authority w ill be to assist residents, businesses and communities o f the 
state to obtain the highest quality o f the marine, rail passenger and freight services. The 
authority w ill be responsible to encourage and integrate w ith  other public and private carriers in

.liinunrv-Mav: STATE CAPITOL • JUNEAU. AK • 99801-1182 • (9071465-4940 • FAX (907) 465-3766 
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and outside the state to provide the highest quality o f  service w ith in  the state. The authority is 
required to employ Alaskan residents to the highest legal level possible.

The authority w ill operate under the name “ Alaska M arine and Rail Transportation Authority.”  
The authority shall prepare a comprehensive long-range plan for the development and 
improvement o f the Alaska M arine H ighway system and the Alaska Railroad.

The authority may acquire by purchase, g ift, or exchange land in fee simple easements that it 
considers necessary and reasonable fo r either temporary or permanent public use. The authority 
may transfer land, other than ra il land under AS 44.90.240 tht.t is not considered necessary for 
use by the marine highway system. The authority w ill have the: power to receive additional land 
grants from the state. The proceeds o f  disposal by the Department o f  Natural Resources shall be 
credited to the funds from  w hich the purchase o f the land was orig ina lly  made.

It is my hope as sponsor o f  SB 271 that it becomes legislation in order to ensure a long-term 
transportation network that serves all Alaskans.
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Statement of the 
National Association of Independent Insurers 

to the
Alaska Senate Transportation Committee 

Regarding Senate Bill 320

February 28,2002

The use o f  credit reports by auto and homeowners insurance companies is not a new idea.

The federal Fair Credit Reporting Act was enacted in 1970, The Act specifies purposes for which 

credit reports may be used. The underwriting o f  personal insurance is expressly listed as one o f  the 

permitted uses o f  credit reports.

Thus, auto and homeowners insurers have been using credit reports for the past th irty years. 

However, until about eight years ago, credit reports were not w idely used by insurers. About eight 

years ago the Fair, Isaac company made insurance scores based on credit available to insurers. Since 

then other companies, including some insurance companies themselves, have developed scoring 

systems.

There is a significant difference between an insurance score based on credit information and 

a credit score. Insurance scores are different than credit scores. Financial institutions, credit card 

companies, department stores, and other businesses use credit scores to evaluate the likelihood that a 

person w ill repay a loan or make payments on a credit purchase. Personal lines insurance companies 

use insurance scores to evaluate the likelihood that a person w ill have an insured loss.
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A  credit score measures the likelihood that a person w ill make his or her loan payments. The 

insurance score measures the like lihood o f future insurance losses.

Credit scores and insurance scores may consider some o f  the same items in a credit report, 

but the analysis is completely different. A  credit score helps a bank predict whether a person w ill 

pay back a loan. An insurance score helps an insurance company predict whether or not a person 

w ill have a loss that is covered by an auto or homeowners insurance policy.

During the past decade, Fair, Isaac and some insurance companies have developed systems 

which analyze how certain credit characteristics relate to automobile and homeowners insurance 

losses. Credit-based insurance scores are the products o f  these systems.

The insurance scoring systems are based on analyses o f  the credit reports and loss ratios o f  

m illions o f  automobile and homeowners insurance policyholders. These analyses have shown that 

some credit characteristics are related to the risk o f  loss.

For example, Graphs A  and B, which are based on Fair, Isaac’s in itia l research, show the 

relationship between delinquent accounts, adverse public records, and collections and the loss ratios 

for nearly one-half m illion  insurance policies. Loss ratio is the ratio o f  losses to premiums. Loss 

ratio is generally expressed in terms o f  percentages -  so i f  an insurance company paid $70 in claims 

on a policyholder who paid $100 in premiums, the loss ratio for the policyholder would be 70%.

The analyses o f  credit reports and loss ratios o f  m illions o f  automobile and homeowners 

insurance policyholders have produced mathematical models that weigh various credit 

characteristics based on how each characteristic relates to loss ratios. The models are used to 

generate credit-based insurance scores. An insurance score combines the predictive power o f  a 

number o f  particular credit characteristics to produce an evaluation o f  risk o f  loss that is more 

accurate and fairer than the predictive power o f  any one credit characteristic.
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The credit information that goes into the development o f  insurance scores includes the 

fo llow ing  credit characteristics:

amounts past due at least th irty  days

public records (bankruptcies, tax liens, c iv il judgments and foreclosures)

collection records transferred to a collection agency

outstanding debt

age o f  oldest credit line

new applications fo r credit

types o f  credit in use (home loan, car loan, credit card)

Each o f  these factors is given a weight based on how well the factor relates to the likelihood 

o f  an insured loss. The factors are combined to produce an insurance score.

Those are some o f  the factors that go into an insurance score. Here are factors that are not 

included in an insurance score:

•  Income
•  Address
•  Race
•  Ethnic group
•  Religion
•  Gender

•  Familial Status
•  Handicap
•  Nationality
•  Age
•  M arita l Status
•  Occupation

A person’s insurance score is based on the application o f  the insurance scoring model to that 

person’ s individual credit report.

Each person’s insurance score correlates to a level of loss ratio relativity. The general
relationship between insurance scores and loss ratios is depicted in graphs C and D.
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The credit inform ation that goes into the development o f  insurance scores includes the 

fo llow ing credit characteristics:

amounts past due at least th irty  days

public records (bankruptcies, tax liens, c iv il judgments and foreclosures)

collection records transferred to a collection agency

outstanding debt

age o f  oldest credit line

new applications for credit

types o f  credit in use (home loan, car loan, credit card)

Each o f  these factors is given a weight based on how well the factor relates to the likelihood 

o f an insured loss. The factors are combined to produce an insurance score.

Those are some o f  the factors that go into an insurance score. Here are factors that are not 

included in an insurance score:

Income
Address
Race
Ethnic group
Religion
Gender

Familial Status 
Handicap 
Nationality 
Age
M arita l Status 
Occupation

A  person’ s insurance score is based on the application o f  the insurance scoring model to that 

person’s individual credit report.

Each person’s insurance score correlates to a level of loss ratio relativity. The general
relationship between insurance scores and loss ratios is depicted in graphs C and D.
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The existence o f  the correlation between insurance scores and risk o f  loss has been verified 

in numerous studies. A  paper published one year ago by the Casualty Actuarial Society examined a 

database o f  nearly 200,000 automobile and homeowners insurance policies. The paper concluded 

that each o f  the three credit characteristics in graphs A  and B showed “ a systematic predictive 

power”  on loss ratio relativities.

In 1996, at the request o f  the N A IC , Fair, Isaac retained Tillinghast-Towers Perrin to perform 

a regression analysis o f  Fair, Isaac’ s insurance bureau scores and loss ratio relativities. The analysis 

considered data from nine companies (three auto carriers, five homeowners carriers and one personal 

property insurer). Tillinghast-Towers Perrin concluded:

“ From the data and P-Values, we conclude that the indication o f  a relationship 
between Insurance Bureau Scores and loss ratio relativities is highly statistically 
significant. In a more technical sense, the conclusion is that it is very unlike ly that 
Insurance Bureau Scores and loss ratio relativities are not correlated based on this 
data.

The data for all companies included in this study except Company 2 indicates 
at least a 99% probability that a relationship exists. The data for Company 2 indicate 
a 92% probability that there is a relationship. A  layman’ s interpretation of this result 
could be that it is very like ly  there is a correlation between Insurance Bureau Scores 
and loss ratio relativities.”

In December 1999, the V irg in ia  Bureau o f  Insurance issued a report to the V irg in ia  General 

Assembly on insurers’ use o f credit information. The Bureau examined the development and 

application o f  Fair, Isaac’ s scoring system and reached the fo llow ing conclusion:

“ Based on the Bureau’s findings, there appears to be concrete data indicating 
that a correlation exists between credit scores and losses. From this purely statistical 
perspective, therefore, the Bureau is unable to make a recommendation prohibiting 
the use o f  credit scores in the underwriting process.”

The Casualty Actuarial Society paper, Tillinghast, and the V irg in ia  Bureau o f  Insurance 

confirm the correlation between credit information and loss ratios. But perhaps the most convincing
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evidence o f  the correlation is the real world experience o f  insurance companies. Insurance 

companies are rational, economic entities. It would make no sense for companies to base their 

underwriting and rating decisions and their economic futures on information which fails to predict 

the likelihood o f  loss. The owners o f  an insurance company would not stand fo r the company's 

continued use o f  inform ation which does not correlate to loss ratios.

The fact that an insurance score based on credit information correlates to a person’ s risk o f 

loss does not completely explain why car and homeowners insurance companies are using insurance 

scores. In fact, credit based insurance scores are not a departure from the fundamental goals o f  

insurance underwriting and rating. Personal lines insurance companies are using insurance scores to 

better achieve the goals o f  objectivity, completeness, equity, efficiency, and insurance availability.

Objectivity

Leaving the evaluation o f  credit report information to the judgment o f  individual 

underwriters can potentially produce inconsistent and unfair results. Insurance scores are based on 

objective, unbiased analyses o f  credit information. Insurance scores eliminate individual biases from 

underwriting and rating. Credit-based insurance scores have nothing to do w ith “ gut feeling”  and 

insurance scores have no “ good days”  and “ bad days.”  Instead, insurance scores are based on solid 

statistical data.

Completeness

Insurance scores supplement other underwriting and rating information. They help to give a 

more complete picture o f  a risk o f  loss.

Some information which insurers use to make underwriting and rating decisions has 

limitations. Insurance application information is subject to concealment, misrepresentation and



negligence. Actuarial studies have found that as many as 75% o f  past claims are not disclosed on 

insurance applications. It is estimated that incorrect information results in an overall 10% premium 

inadequacy. M oto r vehicle records provide insurers w ith important information but they have some 

shortcomings. An Insurance Research Council study found that only 40% o f  the accidents which 

should have been in M V R 's  were actually there.

Insurance applications, MVRs, and other reports remain critical elements in insurance 

underwriting and rating. But that does not mean that these sources o f  information are complete. 

Insurance scores help insurers gain a more complete understanding o f  the risk o f  loss.

Efficiency

Insurance scores make underwriting and rating more efficient. The availability o f  credit- 

based insurance scores streamlines the underwriting process and reduces costs. Ready access to 

credit-based insurance scores allows a company to decide that it w ill not order motor vehicle records 

or claim reports on new business applications above a certain insurance score, thereby saving 

underwriting costs. Or, an insurer may determine that it needs to focus more careful underwriting 

review and collect additional information on applicants who fall below a certain score.

By using insurance scores, insurers are able to make underwriting and pricing decisions 

quickly. This gives consumers immediate information fo r compu.ison shopping.

The efficiency and cost-saving which insurance scores provide allow  insurers to hold down 

administrative expenses. Lower expenses result in lower premiums for consumers.

February 28, 2002
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Equity

A  fundamental principle o f  insurance is that the premium changed to a person should reflect 

that person’s risk o f  loss. Insurers have a responsibility to continually refine their risk classifications 

and their rating procedures so that premiums reflect loss potential. When rates do not reflect loss 

costs, some consumers must pay higher premiums to subsidize higher risk individuals.

There is an established relationship between credit-based insurance scores and loss ratios.

The reality is that aspects o f  a person’ s credit history correlate to the likelihood that the person w ill 

have an insured loss covered by his or her automobile o r homeowners insurance policy. I f  insurers 

are forced to ignore this reality, the result w ill be pricing inequity. Many consumers w ill have to pay 

more than they should be paying because insurers are prevented from considering the consumers’ 

true risk o f  loss.

A vatlability

The N A II recently surveyed some o f  our personal lines insurers on their use o f  credit 

information. We asked companies i f  credit information helps them to write more business.

Our survey results indicate that there are companies that currently use credit information to 

accept applicants, who probably would otherwise not be accepted, for personal auto or homeowners 

insurance coverage. In addition, insurance companies are now renewing policies that probably 

would not be renewed, were it not for the use o f credit information. Certain insurers have even 

stated that, as a result o f  using credit information, they are now more like ly to write some cars and 

homes more aggressively, including cars and homes in urban areas.
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Many policyholders are paying lower premiums because their insurers consider credit 

information. Some respondents to our survey said that more than ha lf o f  their policyholders are in 

this category. Their estimated percentages o f  policyholders paying lower premiums as a result o f  

their good credit histories range from 50% to 98% o f  total auto or homeowners policyholders. I f  

credit information could no longer be used, then this m ajority o f  policyholders -  in some cases, an 

overwhelming m ajority -  would have to pay higher premiums.

The insurers responding to our survey are only a sampling o f  companies. We are confident 

that there are other N A II members and certainly other insurers outside o f  the N A II membership that 

have found credit information as a way to make insurance coverage more available at lower 

premiums to more consumers. Clearly, policyholders have benefited from companies’ use o f  credit 

information, whether it be obtaining insurance, keeping insurance, or paying lower premiums for 

insurance.

Too often the debate over insurers’ use o f  credit information has focused on the notion that 

insurance companies use insurance scores to reject people. But insurance companies are not in the 

business o f  not w riting  business. Insurance companies are in the business o f  w riting policies 

covering cars and homes. Credit inform ation gives insurers a tool to underwrite and fa irly price 

personal lines coverages.

In insurance markets today, drivers w ith less than perfect driving records and homeowners 

whose houses may fa ll short o f  so-called “ traditional”  underwriting factors are being accepted and 

renewed by insurance companies because they have good credit histories.

Most people have good credit histories. The use o f  insurance scores by personal lines 

insurance companies gives people w ith  favorable insurance scores a better chance to find insurance, 

and often find it at prices that save them money. On the other hand, restricting the use o f credit 

information presents a real danger that consumers who are able to find fa irly priced insurance 

protection today w ill not be able to find that insurance tomorrow.



In 1996, the N A IC  issued a white paper on the use o f  credit information. In the paper several 

regulators cautioned against restricting insurers’ use o f  credit information. The white paper 

observed:
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“ Other regulators believe that i f  an insurer is deciding whether it w ill w rite 
in a certain geographic area, removing an underwriting tool may create a 
disincentive fo r it to enter the market. Insurers w ill enter a market only when they 
are comfortable they can underwrite, make a profit, and exit the market i f  the 
results are poor. Underwriting restrictions are not conducive to expanding the 
market. These regulators believe that the premise that credit reports are used not 
to write in certain areas may be flawed. They believe that regulators should 
consider the potential harm that may be caused to the market they are try ing to 
assist, before imposing restriction.”  (emphasis added)

The wisdom o f  these regulators should be heeded. The use o f  insurance scores for 

underwriting and rating has helped to make insurance coverage more available for drivers and 

homeowners. Restrictions on the use o f  insurance scores should be approached w ith great caution.

Respectfully submitted by:

Michael Harrold 
Northwest Regional Manager
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Subject: SB 320
Date: Wed, 27 Feb 2002 19:32:08 -0600 

From : "Larry Kibbee" <LKibbee@allianceai.org> 
To: <Senator_John_Cowdery@Iegis.state.ak.us>

February 27, 2002

Sen. John Cowdery
Chairman, Senate Transportation Committee 
State Capitol, Room 101 
Juneau. AK 99801-1182

Dear Senator Cowdery:

The Alliance of American Insurers is an insurance trade association 
representing over 325 property/casualty insurers, some of whom do 
business in Alaska. I am the Vice President and Northwest Regional 
Manager for the association, with offices in LaConner, Washington.

The Senate Transportation Committee is scheduled to hear testimony on 
SB 320 on February 28. I can not be in Juneau to te s tify  personally, 
but I would like to provide Alliance observations on the b i l l that I 
hope w il l be offered fo r the hearing record.

Section 1 deals with the process of providing a warranty to, ?nd 
gaining the consent of, an insured i f  an aftermarket part is used to 
repair an automobile. I can't comment spec ifica lly on the warranty issue 
at th is time because i t  is under review by our s ta ff, but I can say that 
the Alliance does support the use of aftermarket parts that have been 
ce rtif ie d by the Certified Automobile Parts Assocaiton (CAPA). I read 
the b i l l to allow the use of ce rtif ie d aftermarket parts, and we would 
agree with that point.

Our major concern with the b i l l is in Section 2. By elim inating the 
righ t of an insurer to consider a person's cred it history, or cred it 
score, when determining rates for automobile insurance, the b i l l would 
penalize many good drivers in Alaska who currently pay lower premiums 
because of good cred it h is to ries . The b i l l would also create a system of 
subsidation, where good drivers would pay more to support the bad 
driv ing habits of those who are higher risks.

Alliance member companies, and other major companies that write auto 
insurance for your constituents, have learned by experience that a 
d irect correlation exists between cred it scores and insurance losses. In 
addition, the actuaria l firm of Tillinghast-Towers Perrin completed an 
independent study on cred it scores that has been included in a report by 
the National Association of Insurance Commissioners (NAIC). The study 
reviewed the automobile polic ies of several large insurers and found, 
with a better than 99 percent confidence level, that there is a clear 
relationship between cred it scores and the likelihood of insurance 
claims. Credit scores have been compared to a measurement of care and 
responsib ility . How one manages debt and financia l obligation is 
actually a very good predictor of how one manages risk of loss.

The majority of people have good cred it and resulting high credit 
scores. Those people w il l receive better rates overall that those 
drivers with a s ta t is t ic a lly  higher chance of loss. One Alliance member 
company has used cred it scores as a rating factor in over 20 states 
during the past four years.
I t  is the ir experience that fewer than 10 percent of policyholders get 
premium surcharges due to cred it scores. The majority of policyholders
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get premium reductions because of the ir good cred it records.

Our experience also shows that cred it scores do not discriminate 
against low income drivers or m inorities. F irs t of a ll , federal law is 
very specific about what factors may not be considered in an insurance 
cred it score. They include: e thn ic ity , gender, re lig ion , gender, 
marital status, nationa lity , age, income and address.

Some people have expressed concern that they w il l be un fa ir ly 
discriminated against based on the ir income. Actually, people of a ll 
economic levels have good and bad cred it records. A cred it score is not 
a measure of w e a lth ... it is a measure of responsible habits.

I would also like to point out that a lo t of regulatory oversight and 
authority currently ex is its where the use of cred it scoring is 
concerned. The federal Fair Credit Reporting Act includes specific 
procedural elements that insurers must follow in obtaining cred it 
scores, and in notify ing policyholders i f  an adverse action is taken 
because of cred it his'.ories. In your state, the Insurance Director has 
authority to deny the use of any rate, or rating plan, that is deemed 
excessive or unfa irly discrim inatory.

F inally, I would like to ca ll your attention to the current leg is la tive 
experience as sessions progress in states lik e Washington and Idaho. In 
Washington, leg is la to rs have rejected an in i t ia l leg is la tive proposal 
that would have placed an arb itra ry percentage cap on rates due to 
consideration of cred it scores. In place of the rating cap, insurers and 
lawmakers have reached a compromise on certa in elements of personal 
cred it history that can not be used to develop the score used in the 
rating process.

In Idaho, the leg is la tion has always allowed the use of cred it scores 
in the rating process, but seeks only to determine the manner in which 
cred it scores must be used in association with other variables to 
determine the auto rates for certain classes of business.

I urge you and other members of the Transportation Committee to look 
closely at the insurance cred it scoring process before moving forward 
with leg is la tion that would ban the use of a highly predictive factor in 
automobile insurance rate making. I o ffe r you the experience of our 
member companies in examining the issue, and I am sanding by FAX to your 
o ffice an Alliance publication that discusses in de ta il the cred it 
scoring factors that I have addressed in th is le tte r .

Please be in touch i f  I can provide additional information on SB 320. I 
look forward to v is it in g  with you soon on th is issue in Juneau as the 
leg is la tive session moves forward.

Larry E. Kibbet
Vice President - Northwest Region 
Alliance of American Insurers 
te l: 360.46b.4709 
mobile: 360.708.8794 
email: lkibbee@allianceai.org
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Giving Credit 
Where Credit Is Hue
Credit scoring is a valuable underwriting and rating tool, but 
as controversy mounts, questions arise over what exactly it is, 
how insurance companies should use it, and how companies 
can address concerns regarding this tool

U nderw riting  is the systematic process by 
which insurers evaluate new applicants for 
insurance, as well as their current 
policyholders. Insurance companies and their 
policyholders both benefit when insurers make 
sound underwriting decisions since 
underwriting is the key ingredient to company 
solvency and fair pricing.

The underwriting process involves evaluating 
the applicant or policyholder (the “risk") by 
using objective information about the risk, 
selecting those risks eligible for coverage, 
classifying risks so that policyholders arc 
grouped with those having similar 
characteristics and likelihood o f loss, and 
rating the risk. Underwriters can never know 
with certainty which applicants will have 
numerous future claims, and which will have 
very few, or even no, claims. However, good 
underwriters are able to rely on their 
professional experience along with objective 
underwriting tools to predict the likelihood, 
and expected frequency with which, applicants 
or current policyholders will have claims.
Those tools may include motor vehicle 
records, prior loss history reports, home 
inspections, and credit history' or credit scores.

What is Credit Scoring?
The terms “credit reports,” "credit scores” and 
“insurance scores” are used interchangeably 
when referring to the concept of considering an 
applicant or policyholder’s credit history as an 
indication of the likelihood o f future loss. But 
actually, the terms are distinct.

C red it reports are detailed histories of an 
individual or firm’s current and past credit- 
related transactions. Credit reports include 
detailed information on revolving credit, 
mortgages, collections and bankruptcies. 
There ave three major credit bureaus in the 
United States, Equifax, Expcrian and Trans 
Union, which collect this credit information 
on individuals and businesses.

C red it sco res  arc numerical indicators of risk. 
Credit scores are derived by selecting specific 
information from an individual’s credit 
history provided by the credit bureaus, and 
entering that information into a computer 
model designed to produce a score. The score 
represents an objective "snapshot" o f the 
credit habits of an individual.

Banks and lending institutions use credit 
scores to determine an applicant's ability to 
repay a loan. Although we use the term 
“credit scoring” when referring to insurer use 
o f credit, insurance companies actually use 
scores differently than lending institutions. 
Rather than using a score to determine the 
likelihood of repaying a loan, insurers use 
"insurance scores” to predict the likelihood 
of future losses. Insurers may rely on their 
own proprietary computer models to 
determine one’s score, or may rely on the 
models o r  an independent data vendor such as 
Choicepoint or Fair Isaac. The models will 
then produce a numerical score for use in 
underwriting and/or rating. The score does 
n o t include specific details from one’s credit
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report, but represents a composite “picture” of 
an insurance risk. Although many insurers may 
use scoring information from the same vendor, 
each company has its own underwriting rules 
and may consider those scores differently.

How Does it Work?
Insurers have relied upon credit reports and 
Dun and Bradstreet reports to determine the 
financial well-being of commercial risks for 
many years. But the application of credit 
inform ition to automobile and homeowners 
underwriting and rating is still a comparatively 
new practice. There have been several studies 
documenting a clear correlation between credit 
score and chance of loss. Statistically, the 
higher the credit score, the lower the risk of 
loss. In fact, the statistical studies on the 
relationship between score and loss frequency 
are so convincing that opponents of insurer use 
of credit scores rarely contest their statistical 
validity.

Despite the statistical evidence, it may still be 
difficult to understand what credit has to do 
with risk of loss. What does credit have to do 
with driving habits or home maintenance?
Credit scores reveal a picture o f the 
individual's ability to handle and manage 
credit -  they objectively measure such 
subjective concepts as responsibility and 
stability, allowing insurers to gain a more 
accurate picture o f subsequent risk and 
potential losses. The use of credit reports, 
then, adds another level of sophistication to the 
underwriting process that allows insurers to 
underwrite their business with a higher degree 
of certainty.

Why Is Insurer Use of Credit 
Scoring So Controversial?
Credit histories and credit scores have been 
available to insurers for use in their 
underwriting and rating decisions for many 
years. The Federal Fair Credit Reporting Act 
expressly granted insurers access to their 
customers credit information as far back as 
1971.

However, since 199S, the number o f insurers 
using credit scoring has more than doubled as 
evidence of its value as an underwriting and 
rating tool -  that is, as an accurate predictor of 
future loss -  continues to mount. A recent 
study by Conning and Co. found that 92

percent of the largest personal lines insurers 
are using credit scoring in underwriting 
and/or rating decisions.

But if the statistical validity of credit scores is 
widely accepted, and if so many insurers use 
credit scores, why has this become such an 
emotional issue? There have been several 
common concerns voiced by policyholders, 
insurance agents, consumer advocacy groups, 
legislators and regulators.

Some opponents of insurer use of credit 
information have charged that insurers use 
credit information for the purpose of refusing 
business or to charge higher rates. This just 
isn’t so. Insurers are in the business of 
writing policies. Any insurer who would 
attempt to disqualify as much business as 
possible, or to unfairly rate their policies, 
would not remain in business very long. On 
the contrary, credit information has proven to 
be an effective rool for insurers, allowing 
them to underwrite or rate business with a 
greater degree of certainty and accuracy. In 
short, use of credit information allows an 
insurer to write more business -  not less, 
leading to a more competitive marketplace 
with more choices for the consumer.

Insurers have also been charged by consumer 
advocates, policyholders, and even their own 
agents, with failing to be open and honest about 
how credit scoring is used. Until recently, 
consumers could not easily review their own 
credit scores and did not have much 
information on the process. Fortunately, 
insurers and independent scoring “modelers" 
have now gone to great lengths to "demystify” 
the process by better explaining to consumers 
how credit information is used in insurance, 
how credit scores are determined, and how 
consumers can take control of, and improve, 
their credit scores. Consumers may now easily 
obtain their scores from various vendors, along 
with complete explanations of the factors 
considered in the score.

Some people have objected to the use of credit 
information in underwriting by claiming that it 
is discriminatory toward lower income 
individuals. In actuality, people of all 
economic levels have good and bad credit 
records, and insurers may use credit reports 
as a tool that increases fairness through the 
use of another objective standard. Further,
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federal law prohibits the factors of ethnicity, 
religion, gender, marital status, nationality, age, 
income and address from being considered in a 
credit score.

Some people have also voiced concern over 
possible inaccuracies or errors in their credit 
records. While errors obviously occur, their 
impact on insurance underwriting has been 
negligible. Often errors found on credit reports 
are not relevant to the information considered by 
insurers. One large insurer recently confirmed 
that out of more than one million records 
processed, only four records were found to have 
errors that resulted in an incorrect rating decision 
— far less than the number of relevant errors 
revealed on motor vehicle records! For those 
records found to be in error, the Federal Fair 
Credit Reporting Act already clearly protects 
consumers by prohibiting insurers from 
considering information known to be in error.

Privacy is another issue that has been raised in 
opposition to the use o f credit reports. Today, 
more than ever, consumers are concetned with 
privacy and confidentiality of personal records. 
Fortunately, credit scoring actually allows an 
underwriter to carefully evaluate a risk w ith ou t  
the disclosure of sensitive or private information. 
The use of scoring allows the underwriter to 
objectively consider credit information and 
credit management habits without having to 
scrutinize all the details of one’s credit history. 
Likewise, an applicant or policyholder will not 
have to fear that every detail of his private credit 
information will become known to his agent -  
who may be a family friend or neighbor. 
Consumers should be assured that their insurer’s 
use of a credit history will not jeopardize their 
privacy.

Should Insurer Use o f Credit 
Inform ation be Prohibited?
Legislators and/or regulators in numerous states 
are currently evaluating insurer use of credit 
information. Many people have called for a 
prohibition on the use of credit information in 
the interest of "fairness” to all consumers.
Actually, a prohibition on the use of credit 
information or credit scores would not be fair at 
all!

credit scores than not This means that if  credit 
scores could not be used as an underwriting 
tool, a majority o f policyholders would pay 
m ore  than their fair share for insurance.

Further, the use o f credit scoring does not make 
it difficult for people to buy insurance. Credit 
scoring allows insurers to more accurately 
underwrite and rate their business. And when 
insurers can evaluate applicants with greater 
confidence, they are able to accept many 
applicants they might not have accepted in the 
past. In short, the use of credit scoring may 
improve insurance availability.

Finally, it is important to remember that not all 
insurers will choose to use credit information in 
their underwriting and rating decisions. 
Consumers who strongly object to the use of 
credit information may seek insurers who do 
not use credit scoring.

Future Political and 
Regulatory Outlook
Currently, legislators and/or regulators in at 
least half of the states are reviewing insurer use 
of credit scoring in personal lines underwriting. 
Even in some states where legislation was only 
recently enacted or regulation adopted, the 
practice is again under review. Despite all the 
evidence on the value of credit scoring, 
including evidence supporting improved rating 
treatment or product availability for the 
majority of policyholders, allegations still 
persist that use o f credit is “bad public policy." 
But real company evidence that insureds 
directly b en e fit from the use of credit scoring 
may be more compelling to legislators or 
regulators than any of the currently available 
statistical studies. ■
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Frequently Asked Questions
W hat is  an  in s u ra n c e  c re d it  s c o re  a n d  h o w  is  i t  c a lc u la te d ?

An insurance credit score, typically Just referred to as a "credit score,’ Is a number that is used to 
predict the likelihood of future insurance losses. The score is generated by entering specific information 
from one's financial history, including information related to outstanding debt, the length of one's credit 
history, late payments, bankruptcies or collections, and types of credit used, into a computer model 
designed to calculate a score for use in underwriting and/or rating. The score does not indude specific 
details from one's credit report, but represents a composite 'picture* of an insurance risk.

H o w  d o e s  a c re d it  s c o re  re la te  to  d r iv in g  re c o rd ?
There is a proven statistical relationship between credit scores and insurance losses. The actuarial 

firm of Tillinghast-Towers Perrin completed an independent study on credit scores that has been accepted 
by the National Assodation of Insurance Commissioners. The study reviewed both the automobile and 
homeowners policies of several large insurers and found (with a better than 99  percent confidence level) 
that there is a clear relationship between credit score and likelihood of insurance claims.

Credit scores have been compared to a measurement of care and "responsibility.” How one 
manages debt and financial obligation is actually a very good predictor of how one manages his or her risk 
of loss.

H o w  can  p o lic y h o ld e rs  b e n e fit  i f  in s u re rs  u s e  c re d it  s c o r in g ?
The majority of people have good credit and resulting high credit scores. Those people will receive  

better rates overall than those drivers with a statistically higher chance of loss.

A re n 't  c re d it  s c o re s  ju s t  an  e x c u s e  f o r  in s u ra n c e  c o m p a n ie s  to  c a n c e l p o lic ie s  o r  c h a rg e  h ig h e r  
ra tes  to  th e ir  p o lic y h o ld e rs ?

In fact, just the opposite is true. The use of credit scores adds another level of sophistication to the 
underwriting process that allows insurers to accept business with a higher degree of certainty. This means 
that credit information, when used as an underwriting tool, provides insurance companies with a greater 
opportunity to write business in all markets.

Insurers are looking to write more business, not less. Insurance is a very competitive business, and 
any company that would seek to cancel business or charge high rates wouldn't stay in business very long.

Can c o n s u m e rs  see  th e ir  c re d it  s c o re ?
Yes. Several credit bureaus and vendors now make credit scores available to individuals for a small 

charge. In fact, some credit bureaus recommend that individuals review their own credit information at least 
yearly to check for any errors or incorrect information.

D o n 't  in s u ra n c e  c re d it  s c o re s  a llo w  in s u ra n c e  co m p a n ie s  to  d is c r im in a te  a g a in s t lo w -in c o m e  
d r iv e rs  01 m in o r it ie s ?

Absolutely not. Federal law is very specific about what factors may not be considered in an 
insurance credit score. Ethnicity, religion, gender, marital status, nationality, age, income and address may 
not be included within an insurance credit score.

Many people have expressed concern that they will be unfairly discriminated against based on their 
income. Actually, people of all economic levels have good and bad credit records. A credit score is not a 
measure of wealth -  it’s a measure of responsible habits. Further, because credit scoring relies on real 
data and statistics, it provides an objective method of evaluating a risk -  free from either intentional or 
unintentional subjective or judgmental bias.

D o e s n ’t  the  use  o f  c re d it  s c o re s  m a k e  i t  v e ry  d i f f ic u lt  f o r  p e o p le  to  b u y  in s u ra n c e ?
No. Several large companies have now tracked their experience with credit scores long enough to 

prove that more insureds benefit from the use of credit scores than not Credit scores allow insurers to 
more accurately underwrite and rate their business. And when insurers can evaluate applicants with 
greater confidence, they are able to accept many applicants that they might not have accepted in the past.
In short, the use of credit scoring has improved insurance availability.

Is n ’t  in s u re r  u s e  o f  c re d it  s c o re s  a n  In v a s io n  o f  c o n s u m e r p r iv a c y ?
Credit scores provide the insurer only with a predictive numerical score -  not with specific details as 

to credit history. Neither the underwriter nor the agent will know the details of the applicant or policyholde s 
credit history.


