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II . C o n stitu tio n a l Im m u nity
The 1988 Report concluded that the constitutional doctrine o f  im plied 

intergovernm ental tax imm unity had been so narrowly interpreted over the years that it 
was unlikely to provide a reliable basis for arguing that any incom e received by a  state 
was im m une from  federal taxation should Congress choose to im pose such taxation. A t 
one tim e, the constitutional doctrine o f  intergovernm ental tax im m unity held that, as a 
m atter o f  constitutional relationship between the federal governm ent and the states, the 
federal governm ent m ay not tax the sovereign states. This doctrine has been so eroded 
over the years that it is difficult to determ ine w hat its rem aining scope m ight be.

D uring our previous consideration o f  this issue, the Supreme C ourt decided 
South Carolina  v. Baker, 485 U.S. 505 (1988), w hich held (am ong other rulings) that 
the doctrine o f  intergovernmental im m unity did not bar a  nondiscriminatOTy federal tax 
on interest earned by holders o f  state governm ent-issued bonds (“[T jhe States have 
never enjoyed im m unity from ell federal taxes considered to be ‘on ’ a State.”).
A lthough that case did not deal with a  federal attem pt to tax  a  state o r state 
instrum entality, but rather a state attem pt to  dealt w ith  a tax on bondholders, the Court 
offered a sw eeping analysis o f  the doctrine o f  intergovernm ental tax im m unity, a  
discussion which m ight be characterized as dicta. A lthough the Court never addressed 
the question o f  the “extent to which, i f  any, States are currently im m une from direct 
federal taxation,” 485 U.S. at 523 n. 14, the decision includes the often-quoted caveats 
that “at lea s t som e state activities have alw ays been subject to direct federal taxation”, 
485 U .S. at 523 n.14, and “at least some nondiscrim inatory federal taxes can be 
collected directly  from the Stated even though a  parallel state tax could not be collected 
directly from  the Federal Government.” 485 U.S. a t 523.3

W e concluded that South Carolina, read in conjunction w ith the Court’s 
expansive reading o f  the commerce clause in Garcia  v. San Antonio Metropolitan 
Transit Authority. 469 U.S. 528 (1985), suggested that the C ourt recognized few 
restraints on the federal commerce or taxing pow ers over state activities. Nevertheless, 
w e believed that the C ourt was likely to conclude that there w as a lim ited set o f  core 
pow ers o f  sovereignty that would rem ain im m une from  the federal taxing power, such 
as state tax revenues, but that there was less com fort that the C ourt would not approve a

3 The Court defined "directly” with respect to a state tax on the federal government as 
“’when the levy falls on the United States itself or on an agency or instrumentality 60 closely 
connected to the government that the two cannot realistically be viewed as separate entities 
and indicated that the same definition applied to a federal tax on a state. 485 U.S. at 523,
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D ear Jim:

You have requested an update o f  the R eport (“Report “) that w e provided to the 
A laska Perm anent Fund Corporation (“A PFC”) approxim ately 10 years ago, regarding 
the question w hether the Fund and A PFC are subject to  federal taxation. I have 
review ed the cases and rulings that have been issued since 1988, as well as the statutory 
am endm ents made to T itle 37, chapter 13 o f  the A laska Statutes, A ttorney General 
opinions, and the recent annual reports. This letter sum m arizes and  discusses the legal 
developm ents relating to  the central legal argum ents addressed In our previous report.
W e assum e for purposes o f  this letter that the factual description o f  the A laska 
Peim anent Fund (“ Fund") and the A PFC  contained in ike Report are still applicable, 
apart from  the legislative am endments which substituted references to  the fiind for 
references to  the APFC, and other changes discussed below  at page 32.

I Executive Summary
A s before, we believe that there are three prim ary argum ents supporting the 

position  that the incom e o f  the Fund and the A PFC are not subject to  federal taxation.

First, it m ight be argued that the constitutional doctrine o f  im plied im m unity o f  
state instrum entalities from federal taxation applies. A 3 w c concluded before, this 
doctrine has been so  narrowly construed that it offers only questionable protection. The 
few  legal developm ents under this doctrine have only  reinforced our previous 
conclusion.

d c-1 1 1 8 9 0
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Second, w e relied on a history o f  IRS rulings, albeit w ithout jud icia l authority, to  
argue that incom e earned by a State or an integral part o f  a State is not specifically 
subjected to State taxation. Since 1988, there has been quite a  lot o f  ruling activity  
related to the integral part doctrine, as well as publication o f  the first jud icia l decisions 
to address it. W e believe that these additional authorities strengthen the position  that the 
Fluid and the APFC arc an integral part o f  the state and thus not subject to  state taxation.

Third, we argued that, in the alternative, the income is excluded under section 
115 o f  the Internal Revenue Code (“Code”) .1 Section 115 excludes from  gross incom e 
any incom e that is derived from  the conduct o f  an essential go vernm ental function and 
accrues to  a  State or political subdivision. A t the tim e o f  the Report, there w ere a 
num ber o f  older authorities in th is area, but there were no recent authorities. Since 
1988, this haa been an  unusually active area for IRS rulings. R ecent case law  also has 
addressed th is statute, and the IRS has published one ruling o f  precedential value. 
A lthough we believe that these developm ents continue to support also the position we 
took w ith respect to  the Fund and the APFC, they do indicate that the IR S ’s analysis 
increasingly turns on the issue o f  private benefit.

In short, we believe that the legal developm ents in th is area in the last 10 years 
reinforce the conclusions reached in our earlier Report,2

Fintdly, we note Lhal a  num ber o f  the recom m endations w e m ade to  strengthen 
the Fund and the A PFC ’s position were subsequently adopted. W e felt at the tim e that 
the practical changes and proposed statutory am endm ents w ould substantially  reinforce 
the S tate’s legal position that the Fund and the A PFC  are integral parts o f  the State and 
that incom e earned on Fund assets is earned directly by the State. W c believe that the 
factual analysis in the subsequent cases and rulings underscore the w isdom  o f  such 
actions.

1 All references to the Internal Revenue Code or the Code are to the Internal Revenue 
Code o f 19R6 as amended, 26 I J.S.C,. § 1 e.t mij

2 We hnve reason to believe that the IRS is currently considering several additional 
private rulings under the integral part doctrine and section 115, which may further elaborate on 
the factors that are essential to exemption under the integral part doctrine or exclusion from 
income under section 115. We understand that they have been controversial, in that they were 
previously submitted and rejected and have been resubmitted to the IRS. We do not have 
enough information at this time to determine i f  the rulings will add any meaningful discussion or 
elaboiaiiou to Lite priur rulings.

d c -1 11890
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II. Constitutional Immunity
T hs 1988 Report concluded that the constitutional doctrine o f  im plied 

intergovernm ental tax im m unity had been so narrow ly interpreted over th e  years that it 
was unlikely to provide a  reliable basis fo r arguing that any incom e received by a  state 
w as im m une from  federal taxation should Congress choose to im pose such taxation. A t 
one tim e, the constitutional doctrine o f  intergovernm ental tax im m unity held that, as a  
m atter o f  constitutional relationship between the federal governm ent and the states, the 
federal governm ent m ay not tax the sovereign states. This doctrine has been so eroded 
over the years that it is difficult to  determ ine w hat its rem aining scope m ight be.

During our previous consideration o f  this issue, the Supreme Court decided 
South Carolina v. Baker, 485 U.S. 505 (1988), which held (am ong other rulings) that 
the doctrine o f  intergovernm ental im m unity did not bar a  nondiscrim inatoiy federal tax 
on interest earned by holders o f  state governm ent-issued bonds (“[T]he States have 
never enjoyed im m unity from  all federal taxes considered to be 'o n ’ a State.”).
A lthough that case did no t deal w ith a  federal attem pt to tax a  state o r state 
instrum entality, but rather a state attem pt to dealt w ith a  tax on bondholders, the Court 
offered a sw eeping analysis o f  the doctrine o f  intergovernm ental tax  imm unity, a 
discussion which m ight be characterized as dicta. A lthough the C ourt never addressed 
the question o f  the "extent to which, i f  any, States are currently im m une from  d irect 
federal taxation,” 485 U .S. at 523 n. 14, the decision includes the often-quoted caveats 
that “at le a s t som e state activities have always been subject to direct federal taxation”, 
485 U.S. a t 523 n. 14, and “at least som e nondiscrim inatory federal taxes can be 
collected directly from  the States even though a  parallel state tax could not be collected 
directly from  the Federal Governm ent.” 485 U.S. at 523.3

W e concluded th a t South Carolina, read in conjunction w ith the C ourt’s 
expansive reading o f  the com m erce clause in Garcia  v. San Antonio Metropolitan 
Transit Authority. 469 U.S. 528 (1985). suggested that the C ourt recognized few 
restraints on the federal com m erce or taxing pow ers over state activities. Nevertheless, 
w e believed that the C ourt was likely to conclude that there w as a lim ited set o f  core 
pow ers o f  sovereignty that w ould rem ain im m une from  the federal taxing power, such 
as state tax revenues, but that there was less com fort that the Court w ould not approve a

3 The Court defined "directly” with respect to a state tax on the federal government as 
“’when the levy falls on the United States itself or on an agency or instrumentality so closely 
connected to the government that the two cannot realistically be viewed as separate entities 
and indicated that the same definition applied to a federal tax on a state. 485 U.S. at 523.

d c - 1 1 1890
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nondiscrim inatory tax on other state incom e, such as investm ent income. R eport at 69- 
76.

The South Carolina  case, o f  course, had ju s t been decided at .the tim e o f  our 
prior Report, and the im pact o f  the decision and d icta therein had not yet been 
determ ined. Since then, there have been approxim ately h a lf  a  dozen federal cases 
regarding the intergovernm ental tax  im m unity doctrine, and none have g iven us a  reason 
to alter this conclusion.

Specifically, in a case concerning federal taxation o f  investm ent incom e o f  
the state-created M ichigan Educational T rust (“M ET”), a  federal d istrict court 
rejected the intergovernm ental tax  im m unity claim  on the grounds that the M ET w as 
not so closely connected to the state that the tw o could be realistically be view ed as 
separate entities. Michigan  v. United States, 802 F. Supp. 120 ,126  (W .D . M ich.
1992). On appcol, ihc state dropped its intergovernm ental im m unities claim . The 
6th C ircuit eventually ruled that the M ichigan Educational T rust w as indeed an 
“integral part” o f  the state, and thus exem pt from  federal taxation. M ichigan  v. 
United States, 40 F. 3d 817 (6 th  Cir. 1994). The Court noted, how ever, that “ it was 
an appropriate m ove" fo r the  state to  drop its intergovernm ental im m unities 
challenge because that doctrine had “been severely eroded w ith  the passage o f  tim e, 
and several years ago the Suprem e Court suggested that it is now  an open  question 
w hether there is  ‘any’ extent 'to  which Slates are currently im m une from  d irect non 
discrim inatory federal taxation .” ' Michigan  v. United States, 40 F.3d at 823 
(quoting South Carolina  v. Baker. 485 U.S. 5 05 ,5 1 8  n . l l  (1988)).

The 6 th  C ircuit concluded that “we are confident that today's Supreme Court 
would sny that Congress Is fre e  to Impose a  non-discriminator)! tax on the 
investment income at issue here i f  it wants to."

40 F .3d at 823 (em phasis added). Since the C ourt had already concluded that th e  M ET 
w as an  integral part o f  the state, th is statem ent with respect to the intergovernm ental 
im m unities doctrine is disturbing, since it indicates that even a generally favorable C ourt 
w ould not conclude that a  s ta te ’s  investm ent incom e is exem pt from  federal taxation.

Since then, no other case has addressed the question o f  the potential perm issib le 
constitutional scope o f  federal taxation  o f  the states.4

* Several cases have discussed the doctrine in the context of discriminatory Indirect 
state taxation of persons or entities arguably associated with the federal government These |
include: diicriminatory state taxation of federal retirees, sec. e.g., Harper v. Virginia, 509 U.S. |
86 (1992); Davis v. Michigan. 489 U.S. 803 (1989); nondiscriminatory state taxation of oil and f
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I I l .F e d c ra l  T ax atio n  Does N ut R each  Incum c E a rn e d  by an  In te g ra l
Part of a State
We previously contended that the strongest argum ent was tha t the Fund and the 

A PFC  w ere an “ integral part” o f  the state, and thus w holly outside the federal tax code. 
That is, the IRS has consistently taken the position that the federal incom e tax law  does 
not im pose income Uu on income earned directly by a  State o r an entity ihai is an 
“integral part” o f  a State absent a  specific statutoiy provision.

This is a separate argument from the constitutional doctrine o f  intergovernm ental 
im m unities, which is prem ised on the constitutional relationship betw een d ie federal 
governm ent and the states.

In contrast, the “integral part” argument assumes that, i f  Congress so chose, it 
m ight be em powered to tax the states directly, but that carefiU review  o f  the  incom e tax 
laws reveals that Congress has not attem pted to  do so. At its m ost developed, the 
“integral part"  theory argues that any congressional im position o f  tax  m ust be clear and 
unequivocal. The Internal Revenue Code expressly taxes corporations, but does not 
expressly tax states or political subdivisions, and there is no evidence th a t Congress ever 
intended the code to apply to states. The IRS had developed this theory in  several 
precedential published rulings as well as numerous riunprcucdcnlial adm inistrative 
interpretations and internal m emoranda. See Report, a t2 7 -3 9 .5

gas production on Indian reservations by non-Indian leasees, Cutlun Petroleum Corp. v. New 
Mexico, 490 U.S. 163 (2988) (describing the intergovernmental immunities doctrine as 
‘“thoroughly repudiated' by modem case law”); and whether state use taxes on bankruptcy sale 
proceeds unduly burden the processes of the federal bankruptcy court, California v. Sierra 
Summit, inc., 49U U.S. 844 (1989).

3 See the Report, at footnotes 26 and 30, for a discussion of the vuying forms of IRS 
interpretations and rulings, and their precedential weight. In this letter, we have included 
discussion of many Private Letter Rulings (PLR) which are written advice provided to taxpayers 
who submit written requests for rulings on specific legal issues based upon a specific set of 
facts. Under section 6110(jX3), such private letter rulings are directed only at the taxpayer that 
requested the ruling and may not be used or cited as precedent. Since the IRS has substantially 
reduced its output of published guidance and no longer produces even general counsel 
memoranda (discussed at footnote 30 of the report), private rulings are a valuable window into 
the developing position of the IRS, particularly in areas such as this which are rarely the subject 
of published guidance and even more rarely litigated. Although nonprcccdcnti&l, private letter 
rulings also can provide a basis for seeking a similar interpretation by the IRS with respect to 
similar fact patterns.

I
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At the tim e o f  the Report, there was no judicial authority to support the “integral 
part” theory. In our Report, w e discussed the thcn-rccent IRS private ru ling  issued to 
the M ichigan Educational T rust (“M ET*), which was the nation 's first govem m eni- 
sponsored prepaid college tuition plan. In that ruling, the IRS determ ined that the fund 
w as not an integral part o f  the state, and thus its income was not exem pt from  taxation. 
PLR  8825027. (M arch 29, 1988). Since our Report, the State o f  M ichigan challenged 
the IR S in tax  refund litigation. The trial and appellate decisions in Michigan  v. United 
States are the only jud icia l decisions ever to consider the integral part theory. 802 F. 
Supp. 120 (W .D. M ich. 1992), rev 'd} 40  F.3d 817 (6th Cir. 1994).

Since 1988, the IRS has been invited to rule on the “integral part” theory several 
tim es, due in  large part to the interest on the part o f  the states in prepaid college tuition 
investm ent program s, disaster insurance funds, and self-insurance program s for local 
governm ents. The IRS has issued another precedential Revenue Ruling as w ell as 
numerous private rulings. These rulings, how ever, have further developed the theory in 
unexpected ways. The IRS has been inexplicably inconsistent in  its approach, narrow ly 
applying the theory in som e cases (prepaid state tuition plans) yet expansively applying 
it in others (state disaster insurance program s).

A. Michigan Educational Trust
The M ichigan Education T rust case is interesting because o f  the many structural 

parallels w ith A PFC  in term s o f  its creation and control by the State. Its facts diverge, 
how ever, in term s o f  the source and destination o f  the funds. It further highlights the 
IR S’s concern w ith  private benefit, although this typically is raised  in the context o f  
section 115 rather than  the “ integral part" doctrine.

The M ichigan Education Trust was established as a public corporation. Its 
co iporatc purpose —  higher educaliuji — was declared by Ihe legislature to be a  public 
purpose and an essential function o f  state governm ent. It was “allocated by law ” to the 
state treasury departm ent, but acted independently o f  the departm ent. It had an 
independent board appointed by the governor and confirmed by the senate; the board 
included the state treasurer. The board exercised its pow ers as authorized by the statute, 
including investing, paying out funds, determ ining the eligibility o f  participants, and 
contracting on b ehalf o f  the state. A  separate state adm inistrative board was m ade up o f  
ufiicera o f  the state, includ 'tig  the governor. The adm inistrative board had to  approve 
the form  contracts used.

The state attorney general had advised the trust's board th a t it was an  “ agency” 
o f  the state. The em ployees o f  M E T  w ere subject to rules governing state em ployees, 
e.g., civ il service and state law s governing liability o f  public officers, and the M E T  was

d e l 11890
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subject to  law s governing the conduct o f  state agencies, e.g,, open records law , open 
m eetings law s, and FO IA . T he attorney general provided legal counsel.

A n  im portant fac to r w as the source o f  funds —  the entire assets o f  the M E T  
consisted  o f  actuarially -detenn ined  am ounts paid by parents under p re-p aid  tu ition  
contracts. M ET w as to  invest the funds and guaranteed the college tu itio n  o f  
beneficiaries a t som e tim e in the future. The act expressly  provided  th a t the funds w ere 
to be used  solely  for the purposes o f  the trust and could no t be used by  th e  sta te  fo r any  
other purposes. The assets o f  M E T  w ere not considered state m oney  o r sta te  revenues, 
and w ere no t subject to  paym ent o f  full faith and credit obligations o f  th e  sta te  (although 
the  appellate  court la ter determ ined that the reason for th is  m ay have b een  to  g ive the 
trust b roader investm ent pow ers th an  it o therw ise w ould have). A no ther im portan t 
factor w as the destination  o f  funds, w hich w ere to be paid  out to  beneficiaries.
M oreover, upon  dissolution, the assets w ould not go to th e  state b u t w ou ld  be  d istribu ted  
pro  ra ta  to  the investors, although state could claim  any actuarially  determ ined  excess. 
The sta te  w as not legally  obligated  to m ake up any shortfall in  funding, although  it w as 
au thorized  to  do so.

T he M E T  funds w ere segregated from  state funds, although  they  could be poo led  
w ith  sta te  funds fo r investm ent purposes. A pparently , state treasury  departm ent 
em ployees actually  handled  the investm ents. The bank iru st accounts w ere in  the nam e 
o f  the sta te  treasurer, w ith  the state as agent to r the trust. M E T  m ade an  annual 
accounting  to the state governor and legislature. A nnual audits w ere conducted  b y  the  
state aud ito r general. Fund  paym ents w ere paid out th rough  state w arran ts. T rust 
incom e w as exem pted from  state taxes.

D uring  our w ork  on the 1988 Report, the IRS issued a  p riva te  le tte r ru ling  
rejecting  th e  exem pt status o f  the  M ET. PL R  8825027 (M arch  2 9 ,1 9 8 8 ) . The IRS 
d iscussed  'be “ integral p art” theory  only briefly, concluding th a t M E T  w as no t an 
in tegral part o f  the state. T he key  factors m entioned in  the IR S  ru ling  w ere  tha t it  w as 
create^ as a corporation  to  operate independently  from  the state; the tru stees’ decisions 
could n o t be overridden  by any state agency; the funds w ere n o t derived  from  the state , 
w ere n o t subject to the  claim s o f  the  sta te’s creditors, and  w ere n o t considered  state 
funds; th e  state could  n o t loan, transfer, or use M E T  funds fo r any  purpose; and the 
M E T  funds could be used only  for the tuition paym ent o r refUnds to  investors.

M ichigan then  filed  returns and sued fo r a refund  o f  th e  taxes p a id . In  the 
D istric t Court, th e  parties stipulated  the facts and filed cross m otio ns fo r sum m ary 
ju d g em en t. The D istric t C ourt denied the  refund claim , determ in ing  as a  m atter o f  law  
that the  M E T  w as sub ject to  federal taxation. M ichigan  v. United States, 802 F. Supp.
120 (W .D . M ich. 1992). M ichigan raised, and the court addressed , several possib le

d c - 1 11890
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bases for exemption — constitutional doctrine o f  intergovernmental immunities und the 
10th A m endm ent, the integral part o f  the state doctrine, section 115, and section 
501 (w hich expressly exem pts charities and certain o ther sim ilar entities).

The District C ourt im plicitly accented the “integral part”  theory as a m atter o f  
law that states arc de fac to  exem pt from xederal internal revenue laws. M E T  w as a  
corporation, how ever, and thus w as subject to federal taxation unless it was an  integral 
part o f  the  state entitled to the state’s imm unity. The Court concluded that M E T  was not 
an integral part o f  the state because, although the state put up  som e seed m oney, the 
actual funds came from  investors and could no t be used by the state to pay  state 
creditors o r for any other purposes. Also, M E T ’s obligations were not backed by the 
full faith and credit o f  the state.6 The Court concluded that these facts dem onstrated th a t 
M ET w as an entity  distinct from  the state and not entitled to  im m unity as an integral 
part o f  the state.

M ichigan appealed to  the 6th Circuit, which reversed, holding that the M E T  w as 
exem pt from  federal taxation, as an instrum entality o r political subdivision, and as an 
integral part o f  the state. Michigan  v. United States, 40 F. 3d 817 (6th Cir. 1994). rev ‘g  
802 F. Supp. 120 (W . D. Mich. 1992). The 6th  Circuit initially addressed the question 
w hether Congress had im posed taxation on a government corporation such as MET.
The C ourt observed that the Internal Revenue: Code plainly  im p o se jja raaq w rp o ra tio n s . 
Literally read, that section w ould lax all govem m enlal corporations in c lu d e )  
m unicipalities organized as bodies corporate, public universities, and-fcdefal 
instrum entalities that are organized in corporate form (citing a list o f  federally ow ned 
corporations that are presum ed to be exem pt from taxation). The IRS conceded the 
legal prem ise that the Code did n o t impose taxation on  a state, a  political subdivision, or 
an “integral part o f  a sta ts .” 40 F.3d at 823.

The Court further cited a long line o f  Suprem e C ourt authorities requiring 
Congress to express its in tent unequivocally w hen it intends to  alter the usual 
constitutional balance between the States and the federal governm ent. The C ourt 
concluded that Congress knew  how  to make the kind o f  “p lain  statem ent”  necessary tn 
im pose a  tax on a  state instrum entality but had not done so here.

4 The Court’s opinion regarding the constitutional arguments and section 115 are 
discussed at pages 3-4 and 25-32, respectively. The court also rejected exemption under section 
501 because MET’s direct benefits impermissibly inured only to parents who purchased 
contracts, thus violating the private benefit and private inurement restrictions on section 501 
charitable organizations A$ we suggested in our prior Report, a similar concern would likely be 
raised with respect to the Fund, APFC, and the dividend program if  exemption were sought 
under section 501.
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U nfortunately, the 6lh C ircu it's  decision is so  over-inclusive in  its  argum ent and  
use o f  analogous legal tests that it  is som ewhat m uddled, and to som e ex ten t confuses, 
rather than clarifies, the appropriate legal standard under the "integral p a rt” theory. T he 
6th Circuit seem ed to feel that it had to  conclude that the M ET w as not only  an 
instrum entality but also a political subdivision in order to conclude that it was an 
integral port o f  the state. The C ourt determ ined that the aiatistoiy description o f  the 
M ET as a  “public body corporate and politic” rendered it a  state instrum entality. 40 
F .3 d a t8 1 8 . T he C ourt relied on  an A dvisory O pinion o f  the Supreme C ourt o f  
M ichigan that the grant o f  corporate pow ers to a state agency rendered it a  "quasi­
corporation” b u t that the agency nevertheless “rem ains an instrum entality o f  the State.” 
Jd. (quoting A dvisory Opinion re  Constitutionality o f  PA  1966 ,380  M ich. 5 5 4 ,5 7 5 ,1 5 8  
N .W . 2d 4 1 6 ,4 2 5  (1968)).

The Court then review ed the case law  regarding w hether an en tity  is a  political 
subdivision o r p a n  o f  a state fo r tax purposes, concluding that the standard was w hether 
the entity had been  created by  state authorities, acting w ithin their constitutional pow ers, 
and had been delegated the right to exercise a part o f  the s i t e ’s sovereign pow er for th e  
purposes o f  carrying nut state functions. The treasury regulations defined “political 
subdivision”  as a  division o f  the state which either is a  m unicipal corporation  or has 
been delegated the right to exercise part o f  the sovereign pow ers o f  the state. T he C uurl 
concluded that the  contractual obligations o f  the M ET w ere no less than those o f  o ther 
entities determ ined by the courts to be political subdivisions, and that th e  contracting 
powers delegated to the M ET em pow ered it to exercise essential governm ental functions 
on behalf o f  the state. Id . a t 825.

C iting p rior authorities8, the Court focused less on  the creation and  pow ers o f  the 
entity rather than  its purposes, finding that the “real criterion” V/as wliether llie activities

7 Not surprisingly, this aspect o f the Court’s decision has been criticized as confused 
and inconsistent with the authorities relating to political subdivisions, primarily on the grounds 
that MET was not granted sovereign powers.

8 Commissioner v. Shamberg's Estate, 144 F.2d 998 (2d Cir. 1944), cert, denied, 323 
U.S. 792 (1945) (port authority is political subdivision even though it had no power to impose 
taxes or pledge the credit o f the state and was not subject to debt-limiting provisions o f  state 
constitution). Critics question how MET can be a political subdivision without sovereign 
power*. The political subdivision argument is not likely to be strong outside the 6th Circuit, due 
primarily to the lack o f sovereign powers. The case law is quite old that a political subdivision 
must have sovereign powers, defined M the power to tax, the power o f eminent domain, and the 
power to regulate (the police power). The case cited, Shamberg's Estate, is the leading 
"political subdivision” case. It dealt with a port authority that had eminent domain and police 
powers, but not the power to tax -  it was held to be a political subdivision. Other political
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o f  the subdivision were for a public purpose. Responding to the D istrict C ourt’9 rather 
sum m ary dism issal o f  higher education as a governm ental function, the 6th C ircuit 
determ ined that education was a governm ental purpose and public ftinction, particularly 
given the  history o f  M ichigan as a land grant state and the em phasis in the state 
constitution o f  education as an essential governm ent function. T he C ourt noted that the 
act creating the trust included extensive legislative findings that it was an  essential 
function o f  the state to support education, to encourage attendance to state institutions, 
end to provide educational assistance to students. The Court found that education w as at 
least as m uch a state purpose as the bridges and tunnels that w ere the functions o f  the 
entities held to be exem pt political subdivisions in  the p rior case law. The C ourt thus 
concluded that M ET w as a public agency authorized to exercise contracting pow ers on 
b eh alf o f  the state for a  purpose declared by the legislature to be a public purpose.

The Court then added that M ET would qualify as a political subdivision since it 
was a “public body corporate and politic", and thus was “in a  broad sense" a m unicipal 
corporation. I d  at S25-26.9

For further support, the Court also borrowed a six-factor test used by the IRS 
and the courts for determ ining w hether an entity is  an agency or instrum entality for 
purposes o f  federal law  governing governm ental benefits plans. Those factors are (1) 
w hether it is used for a governm ental purpose and perform s a governm ental function;
(2) w hether it perform s its function on behalf o f  a  state or political subdivision; (3) 
w hether there are private interests involved o r w hether the state or political subdivision 
has the  pow ers and interests o f  an owner; (4) whether control and supervision is vested 
in public authorities; (5) whether express statutory authority is required for the 
instrum entality and w hether such authority exists; and (6) the degree o f  financial 
autonom y and the source o f  operating expenses. 40  F.3d at 826-27 (citing Rose v. Long 
Is la n d  Railroad Pension P lan , 828 F.2d 910 (2d Cir. 1987), cert, denied, 485 U.S. 936 
(1988), and Rev. Rul. 57-128,1957-1 C.B. 311). The C ourt concluded that M ET 
satisfied the first five factors (the sixth was not presently satisfied but the court

subdivision cases discussed by the 6th Circuit include Commissioner v. White's Estate, 144 F.2d 
792 (2d Cir. 1944) (bridge authority was political subdivision with power to issue exempt 
bonds); Philadelphia National Bank v. United States, 666 F.2d 834 (3rd Cir. 198!)(Temple 
University was not a political subdivision eligible to issue tax-exempt debt); Rose v. Lone Island 
Railroad Pension Plan, 828 F,2d 910 (2d Cir. 1987), cert denied, 485 U.S. 936 
(^SSXmetropolitan transit authority (MTA) was political subdivision and pension plan was pan 
ofM TA ).

9 The Court did not cite any authority for this conclusion, which not surprisingly, also 
has heen criticized by commentators and th* IRS.
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speculated that it could not be ru led  out for the future), and concluded that, on  balance, 
the presence o f  five factors led to the conclusion that it was a  state instrum entality.10

The Court also distinguished United States v. Maryland Savings-Share 
Insurance Corporation, 308 F.Supp. 761 (D. Md.), re v ’d on  other grounds, 400 U.S. 4 
(1970) C'MSSIC1), which was discussed in our Report at pages 85-90. In  MSSIC, the 
Suprem e Court upheld the low er court’s conclusion that a  nonprofit insurance 
corporation charted to insure savings and loan accounts was no t exem pt Hum  federal 
taxation as an instrum entality. The 6th Circuit pointed out that that MSSIC  was a  
private corporation, organized by and lo r savings and loan members, w ith a Board 
largely com prised o f  elected directors. 40 F,3d at 827-828. In  contrast, the M ET w as a  
public instrument-dity, bad a  board appointed by the governor, and was delegated 
authority to contract on b ehalf o f  the state.

The court also rejected both o f  the governm ent’s arguments that the trust could 
n o t be an integral part o f  the state because its coiporatc form made it functionally  
independent and because the source and earm arking o f  funds m ade it fiscally 
independent. The Court determ ined that it was "im m aterial’ that the state chose to use a 
public corporation rather than to assign the functions to a  traditional departm ent. 40
F.L 4 at 828. The C ourt cited the exam ple o f  the U.S. Postal Service as a corporate entity 
thar did not becom e taxable by virtue o f  its corporate form. 40 F.3d at 828-29.
Sim ilarly, the Court rejected die argum ent that the source o r earm arking o f  funds was 
determ inative, again citing the exam ple o f  the U.S. Postal Service, the T V  A, and ports 
authority as exam ples o f  governm ental instrum entalities that obtain funding from  
private sources and are earm arked for the perform ance o f  public functions tha t the 
agencies w ere created to perform . T he C ourt was also critical o f  the governm ent’s focus

,n Critics argue that this six-factor test o f “instrumentality” Is irrelevant for two reasons. 
First, it was developed in a different context involving different law, legislative history and 
intent, and different requirements (ERISA and governmental plans). This argument was made 
by the IRS in criticizing the MET  case in subsequent rulings. See, e.g., PLR 9809013 (Nov. 7, 
1997); PLR 9706Q06(Nov..87T596); PLR 9627016(ApriI 5,1996); PLR 9622019 (Feb. 28,
1996). The IRS’s challenge is a bit disingenuous, however, since it was the IRS itself that 
issued a series o f Q.C.M.s and rulings relying on this six-factor test for purpose o f  section 115. 
See. e.g.. G.C.M. 34704 (Dec. 2, 1972); G .C M  34502 (May 2,1971); PLR 8820010 (Feh. 16, 
1988); PLR 8740015 (July 2, 1987); PLR 8650017 (Sept. 10,1986'. Second, critics argue that 
“instrumentality" is not synnnymnns with “political subdivision” or "integral part o f  a rtata”, 
and that instrumentalities are not even certain o f exemption under section 115. See, eg , Letter 
to Editor from Prof. Ellen P. April, 66 Tax Notee 121 (Jan. 2, 1995) (oiting Maryland Savings- 
Share Insurance Corp. x. United States, 400 U.S. 4 ,7  n.2 (1970) C'MSSIC*) and Rev. Rul. 77- 
261,1977-2 C.B. 34).
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on the form , rather than the substance o f  the entity, analogizing the trust to govenuuenl 
student loan program s and state pension funds. I d  a t 829.

N ot surprisingly, the IRS has chosen to reject the 6th C ircuit’s decision, 
criticizing it in  public appearances and statem ents, and taking the position th a t it is not 
authoritative anywhere outside the 6th Circuit. In  rulings since MET, the IRS has 
repeatedly rejected the analysis o f  the Court as “internally inconsistent” , arguing that its 
"reliance on tne [six] factors listed in Rev. Rul. 67-128 . . .  to reach its conclusion is 
m isplaced." See, e.g., PL R  9809013 (Nov. 7 ,1 9 9 7 ); PLR 9706006(Nov. 8 ,1 9 9 6 ); PL R  
y627U16(ApriI 5 ,1 99 6 ): PLR 9622019 (Feb. 28 ,19 9 6). M oreover, the IRS declared 
that it w ould no longer entertain state requests for rulings relating to the exem ption o f  
state prepaid tuition program s under the “integral part”  theory o r section 115, thus 
shutting the door on  states that m ight want to adopt a  variation on  the M ichigan p lan  
that m ight be m ore acceptable to the IRS. R ev. Proc. 96-34 ,96-1  C.B. 721.

Lacking access to guidance, the states began to  lobby for C ongressional grant o f  
exem ption to such program s. Finally, in 1996, the Sm all Business Job Protection A ct 
added new  section 529 to the Code, w hich expressly provides tax-exem pt status for state 
tuition program s that m eet the requirem ents o f  the statute. P.L. 104-188 ,61806. Even 
after th is statem ent o f  Congressional approval, the IRS continues to refuse to  issue 
rulings under the “ integral part” theory or section 115 to states relating to prepaid  tuition 
program s, thus in  effect taking the position that only plans organized pursuant to.the 
statute m ay be exem pt. Rev. Proc. 98-3 ,1998-1  I.R .B . 100 (Jan. 5, 1998).

B. D isaste r Insurance Programs
The IRS has issued a  num ber o f  w idely publicized “ in tegral part” ru lings to 

states in  recent years that shed additional light on the IR S ’s concerns in this area, 
particularly regarding w hich characteristics o f  an entity qualify i t  as an  integral part o f  
the state. In  contrast to the M ET IRS ruling, the extent to w hich a  p roposed state 
entity’s activities appear to  be private rather than public in  nature (e.g., p rivate funds, 
investors, beneficiaries) continues to  be a  significant consideration, yet apparently is not 
determ inative once certain other indicia o f  state creation and control and financial 
eoim nitiiienl axe satisfied.

The m ost significant rulings in recent years involve a series o fp ro p o sed  state 
disaster insurance program s, w hich typically create som e sort o f  entity  o r fund w hich 
individuals or insurers w ould p ay  into or purchase insurance from , which entity  w ould 
then pay claim s nr reim burse insurers in the event o f  a certain natural disaster.

M o r r i s o n  &  F o e r s t e r  LLP
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1. F lo rid a  H u rr ic a n e  C a ta s tro p h e  F u n d
In 1995, Florida snccessf(jl^btained a private ruling which held that the 

Hurricane Catastrophe Fund (“CA T Fund”), a trust fund created by state law , w ould be 
considered an integral part o f  the state. PL R  9507037 (Nov. 4 ,1 9 9 4 ). It is described as 
a “trust fund under state law ”, i.e., a separate legal entity, but it does not appear from  th e  
ruling or the state statute that it w as structured as an actual trust but rather as a state 
fund. Participating insurers w ere to pay prem ium s into the fund, and w ould be 
reim bursed for a percentage o f  losses resulting from  certain events. T he state also 
imposed an assessm ent on a broader class o f  insurers, including m any nonparticipants, 
w ith the revenues to be earmarked for the fund.

It appears that the state was not liable i f  the fund proved to be insufficient, 
although i f  that occurred, local governm ents could issue revenue bonds for the benefit o f  
the fund, and the bonds would be backed by the fund’s future revenues. It appears that 
m onies in the fund w ere not subject to  the state’s creditors. The ruling does not indicate 
w hether the fund w as treated as a  state account for accounting purposes, o r w hether 
there w as any duty to provide financial reports or to be audited by the state. The state 
legislature also could appropriate funds from the fund for grants to  local governm ents 
and nonprofits for preparedness program s. All assets o f  the fund w ould  revert to  the 
state upon term ination o f  the fund. It was governed by  the State Board o f  
A dm inistration, a three-m em ber board com prised entirely o f  state officials. Operations 
o f  the fund were conducted by fund em ployees and contract advisors. It appears that the 
board w as not created for the purposes o f  governing the fund, but rather w as a pre­
existing body that had been created under the state constitution to adm inister certain 
special purpose tax revenues, and also could be delegated other pow ers under state law.

The ruling cryptically states that “[t]he m ethod o f  accounting fo r m oneys related 
to certain operations docs not by itse lf  determ ine whether the operation is an integral 
part o f  the state or an entity separate from  the state.”  N othing in the ruling discusses the 
m ethod o f  accounting for funds. It is known that the fund was very  controversial and 
was initially rejected by the IRS. This com m ent m ay be an observation that the fund 
was actually a  state fund, rather than  an independent fund, and that that distinction alone 
did no t resolve the issue o f  integral part. Certainly, past IRS rulings have found that the 
existence o f  a separate legal entity o r independent entity was a  determ inative factor in 
finding That an entity was not an integral part o f  the state.

The ruling does rely on the state’s exercise o f  its taxing pow er and “significant 
contribution" o f  m onies to the fund, the state’s pow er to appropriate m onies from  the 
fund for certain specified purposes, and the state’s receipt o f  the assets upon  dissolution 
as significant factors in concluding that the state has a “ financial interest^ in  the fund. 
A nother factor cited by the ruling w as that the m onies could only be used for purposes
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authorized by state iaw, and nu oilier purposes. The ruling also noted that the state 
exercised d irect control over the fund through the board w hich consisted o f  state 
officials.

Curiously, there w as no discussion o f  the issue w hich anim ated the debate over 
the MF.T ruling —  the significant private b en efit Here the very purpose o f  the fund, as 
there, w as to  pay  out virtually all o f  the incom e and assets to private parties, but that 
issue w as n o t even discussed. A part from the M ET ruling, it would appear from  a  
general .ev iew  o f  IRS rulings that the private benefit analysis is lim ited to  section  115 
and plays little  o r r.o part in  determ ining whether an entity  is an integral p art o f  a  state. 
That m ay w ell be the wrong interpretation o f  the IR S’s position , how ever. 
Contem poraneous public statem ents by Florida state officials during the ru ling  
negotiations indicate that the IR S ’s ch ie f concern was indeed the M E T  -type private 
benefit issue. The Florida CA T Fund was perceived by th e  IRS not as a  state fund  but 
rather as p lan  to help private insurers. N egotiations w ith  the IRS dragged on fo r over a 
year —  the IRS apparently dem anded that the state have i  significant investm ent o f  its 
own funds at risk in the fund before it would rule that it w as an integral p art o f  the state.

Subsequently, F lorida apparently d id  not enact the p lan in the form  it w as 
presented to  the IRS, and the IRS threatened to w ithdraw  the exem ption ru ling  unless 
the state com m itted “significant” state funds to the fund. Several am endm ents to the 
plan were m ade, including additional annual appropriations from  die general revenue 
fund and another state trust fund for the first two years, a  broader base o f  
nonparticipants who would be taxed to fund the program , and additional pow ers on the 
part o f  the state to appropriate m onies from the fluid. The IRS accepted these changes 
and issued a  favorable supplem ental ruling. PLR  9522039 (M arch 6, 1995).

2. Hawaii Hurricane Relief Fund
In  the wake o f  H urricane Iniki, Hawaii also developed a state sponsored  disaster 

re lie f fund, which the IRS held was an integral part o f  the state. PLR 9627016 (A pril 5,
1996). Significantly, the fund w as established as a pub lic  corporation. T he fund was 
placed under the State D epartm ent o f  Com m erce and Consumer Affairs fo r 
adm inistrative purposes. The board w as m ade up o f  the com m issioner o f  insurance, ex 
officio , and six m em bers chosen by legislative leadership and the gov rm or.
Departm ental em ployees w ere assigned to the fund, and continued to be considered state 
and departm ental em ployees.

The fund issued hurricane policies for properties covered by p riva te  property 
insurance, and the private insurance com panies served as servicing agents for th e  fund 
hurricane policy os w ell as the properly insurance. T he fu n d 's  policy  revenues w ere
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kept in a trust fund outside the state treasury. The fund revenues cam e principally from  
annual prem ium s for the policies. The fund w as authorized to  levy annual assessm ents 
un insurers in Lhe stale. The law also created a special m ortgage recording fee to be 
earm arked for the fund. I f  the fund was insufficient to  pay claim s, the law  also provided 
for increased assessm ents on insurers, or additional special assessm ents, or surcharges 
on hurricane policy premiums. Additionally, the law  authorized creation o f  a  bond fund 
w ithin the state treasury, and authorized the com m erce departm ent to issue state debt 
obligations which would not be backed by the full faith and credit o f  the state, as well aa 
other further revenue bonds which would be backed by the full faith and cred it o f  the 
state under certain limited circumstances. The bond fund would make loans to the trust 
fund to support its operations. Upon dissolution o f  the fund, any rem aining m onies after 
settlem ent o f  any claims, would revert to the state general fimd.

The ruling concluded that the state exercised significant control over the fund.
All board member w ould be state officials or nom inated by state officials and confirm ed 
by the state senate. The initial plan o f  operations w as subject to legislative review; It 
would be adm inistered by a state departm ent and w as required to  report annually to the 
state insurance com missioner. Em ployees were considered em ployees o f  a  state 
departm ent. The state had m ade a substantial financial com m itm ent to the fund through 
assessing the m ortgage recording fee, levying an  annual assessm ent on insurers, 
providing for potential surcharges on prem ium s, pledging full faith and credit for certain 
debt obligations, and receiving the assets o f  the fund upon dissolution. B ased on the 
elem ents o f  state control and financial com m itm ent, the IRS concluded that it was an 
integral part o f  the state.

3. California Earthquake Authority
The IRS revisited the issue w ith  the California E arthquake A uthority  (“ CEA ”), 

issuing, revoking, and reissuing rulings as the sta te  am ended its proposed program  to 
satisfy the IRS. Initially, after about six m onths o f  negotiations, the IRS issued a  private 
ruling determ ining that the CEA w as an integral p a rt o f  the state. PLR  9622019 (Feb.
2 8 ,1 9 9 6 ). As described in  the niling, the CEA w as established bv  a statute which 
created both an agency and the fund to provide earthquake coverage. Private insurers 
w ere required to o ffer coverage in  one o f  tw o w ays —  either directly, o r by participating 
in the fimd and issuing a  fund policy  tc  be adm inistered and serviced by the private 
insurer. Premium rates for fund policies w ere subject to approval by the state and 
subject to public rate-m aking procedures.

The fund was governed by a  hoard consisting o f  th ree voting m em bers, all state 
officials, and tw o nonvoting m em bers, both legislators. T he board m em bers could 
designate a  state em ployee to serve in their place. The board also had  an  advisory panel.
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representing the insurance industry and general public, to be appointed by lhe board 
members. M eetings o f  the board and advisory panel were subject to  state open m eetings 
requirem ents, lh e  fund w as adm inistered under the direction o f the state insurance 
com m issioner. The initial plan o f  operations had to be approved by the com m issioner 
and legislature. Subsequent am endm ents had to  be approved by the com m issioner. 
Senior executives would be employed under contract. The fund’s em ployees were 
subject to  state civil service requirem ents, and subject to state laws governing post- 
g uv cm m eil em ploym ent

The state annually would contribute the equivalent o f  the state prem ium  tax  
collections on the fund policies to  the fund as part o f  the fund’s capital. T he state also 
contributed the rem aining balance in a defunct previous earthquake trust fund. 
Participating private insurers w ould pay an initial assessment to the fund based upon 
m arket share. The prim ary source o f  revenue, however, w ould be prem ium s for fund 
policies sold. The fund would purchase reinsurance. The statue authorized that a 
certain percentage o f  investm ent incom e could be used for earthquake m itigation 
program s. I f  the fund w ere unable to cover claims, the fund could ask the state treasurer 
to issue debt obligations to  be repaid through a policy surcharge, bu t the state w ould 
have no liability for those obligations. T he statute expressly provided that the state 
w ould not be responsible for any o f the liabilities o f  the fund. In the event o f  the flu id 's 
term inttion , all assets w ould be transferred to  the state.

Tj \e ruling distinguished MSSIC  on the grounds th a t : (1) only  three o f  eleven 
M SSIC directors were selected by  state officials; (2) the state m ade no financial 
contribution to M SSIC; and (3) the state had no present interest in the incom e o f  
M SSIC. The ruling also m entions that M SSIC  was a  corporation, but does not d iscuss 
the significance o f  that fact. The ruling also mentions that under the  M SSIC  charter, the 
fell faith and credit of the state was not p ledged for M SSIC ’s obligations. S im ilarly, the 
California statute expressly declined to give the state’s backing to the  obligations o r  
liabilities o f  the CEA.

The ruling also distinguished M ET  in a discussion, repeated in  o ther ruling*, that 
m akes it clear that the IR S  does not agree or acquiesce to that decision. T he M ET  
decision w as distinguished as “ internally inconsistent” because it found that the M E T  
was both a political subdivision and an integral part o f  Lhe state. T he California ruling 
fen h er rejected the decision’s discussion o f  the factors listed in Rev. Rul. 57-128 as 
irrelevant because they apply only to entities that arc separate from a  state, and are  no t 
used to determine i f  it is a  separate entity  or an integral part o f  a state. T his seem s to 
m isstate the Revenue Ruling, which adm ittedly is not an “integral part”  o r section  115 
ruling, but in another context does spell out a  list o f  factors to be considered in 
determ ining whether a entity  is an instrum entality o f  a  slate o r not.
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O ther faciors cited in  the ruling were the significant governm ent in terest set forth 
by the state in providing assistance to its citizens and econom y in the event o f  natural 
disasters o f  the m agnitude o f  an earthquake. The state also had argued that th is plan 
represented an exercise o f  the sta te’s pow er to regulate an industry, and that the fend 
was as valid an exercise o f  state pow er as the regulatory alternatives.

Two m onths later, the IRS revoked the ruling letter fo r further rev iew  o f the 
issue. Letter dated April 3 0 ,1 9 9 6 , LEXIS, FED TA X , TNT, 96 TN T 102-34. It appears 
that th is revocation m ay have been prom pted by the state legislature1!' consideration o f  
further legislation that threatened to significantly revise the CEA.

The state then conducted an unusual high pressure cam paign, seeking assistance 
from  the W hite House and im posing pressure through its congressional delegation. 
Legislation was introduced in Congress to grant an express federal tax exem ption to the 
CEA.

Then in June, 1996, the IRS reinstated the ruling granting exem ption as an 
integral part o f  the state w ithout discussion. P L R  9641010(June 2 5 ,1 9 9 6 ) (reinstating 
PLR 9622019). The ruling noted that the state legislature w as considering legislation 
affecting the fend, and warned that the IRS was not giving any opinion as to  die 
continuing exem pt status o f  the fund i f  the legislation were to  be enacted ,11

A fter the California legislature further am ended the statutory schem e, the state 
again sought a reaffirm ation o f the IR S ’s ruling. Subsequently, the IRS again  issued a  
ruling to California, concluding that a fter num erous statutory changes, the CEA  w as an 
integral part o f  the state. PL R  9706006(Nov. 8, 1996).

In general, the legislative am endm ents d id  not really address the issues o f  either 
state control or financial interest, w hich apparently were the ch ie f  concerns o f  the IRS. 
The ch ie f purpose o f  the ■'mendments appears to  have been to  forbid the C E A  from  
declaring bankruptcy, to strengthen the capitalization o f  the fund, and  to create 
additional “tiers” o f  rem edy in the event that the assets o f  the fund proved inadequate to 
satisfy claim s, including various additional surcharges on participating insurers. The

M o r r i s o n  &  F o e r s t e r  u j

11 Published accounts o f the California Earthquake Authority tax negotiations, discussed 
below, 'jid  private discussions with Florida, Hawaii, and California state officials and IRS 
officials reveal that the IRS was very concerned about the overwhelmingly private benefit 
characteristics of these funds. The IRS required amendments, if necessaiy, to strengthen state 
control, to impose requirements that assets revert to the state upon dissolution (although given 
the nature o f these funds, the possibility o f remaining assets is so remote as to be meaningless), 
and must important, to require a significant state financial commitment.
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am endments also seemed to moke it harder for participants to avoid sharing the burden 
o f  fund obligations by dropping cu t. The only am endments that seem ed relevant 
enough to  w arrant m ention in the IR S ’s discussion in the final ruling were: ( I )  the 
legislature “provided for” additional surcharges on policies, and probably m ore 
im portant, the state appropriated som e m onies to assist in  the start-up o f  the fund, and  
loaned additional m onies at a legal rate o f  interest; and (2) the board m em bers and 
officers were m ade subject to  the financial disclosure requirem ents fo r state officials. 
Otherwise, the ruling is alm ost verbatim  identical lo the earlier ruling (PLR  9622019).

The California ruling is som ew hat surprising in that the state assum ed no 
liability  for the fend, unlike the F lorida hurricane catastrophe fend. The California 
insurance com m issioner publicly stated that law m akers dem anded that the sta te’s 
general fend be im m une from  liabilit , and described the structure o f  the program  as one 
o f  “building firew alls betw een the CEA and the General fend.”

C. Other Integral Part Rulings
There have been a  few  other integral part rulings worth noting. 1 Infnrhinately, 

several rulings have m ade broad and disturbing statements that a  corporation created by 
a state is not on integral part o f  a state because it is a corporation and is not w ith in  a  
branch o f  governm ent For exam ple, in P L R  9549030 (S ep t 11, 1995), the  IR S ru led  
that a corporation created by a county to m anage a commercial district w as n o t an  
integral part o f  the  State or a  political subdivision o f  the State “because it w as created as 
an entity separate and distinct from  the district and is not within the Executive or 
Legislative branches o f  County". 12

Similarly, another ruling concerned a statc-crcatcd public corporation w hich  w as 
organized to establish  a university. PLR  8935012 (May 3 0 ,1989). T h e  governing 
board w as appointed and confirm ed by the state. It received state appropriations for 
capital outlays and operational expenses. A pparently the state itse lf argued that the 
corporation was an entity separate and apart from  the state. The IRS concurred  and 
concluded that it was not an integral part o f  the  state, w ithout further discussion. 13

Similarly, the IRS hae determ ined that a  regional developm ent authority  w as no t 
an integral part o f  the state, apparently because it was formed as a separate corporation,

12 The ruling did conclude that the enrpnrafinn’s income was excluded from taxation 
under section 115, and thus was required to file a federal corporate tax return.

13 The ruling did conclude that section 115 applied to exclude the corporation’s income 
from federal taxation.
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had its own officers and em ployees, and w as not under the control o f  any state agency or 
any one political subdivision. PLR 9009063 (Dec. 8 , 1989).14

One distinction betw een these rulings and other favorable rulings is that these 
involve public  corporations, while other favorable rulings involve trusts or o ther entities 
o f  m ore nebulous legal status It is difficult, however, to determ ine the significance o f  
corporate status, especially w hen the IRS does not elaborate on the issue, o r w hen the 
IRS eventually  finds the entity  to be exem pt under another provision. F o r exam ple, 
while the IRS considered corporate status to be a negative factor for M ET, it apparently 
was not the determ inative factor in concluding that it w as not an integral part o f  the 
state.

Certainly, there are other ruling* that conclude that a corporation can be an 
integral part o f  the state. F o r exam ple, the Hawaii hurricane fund was organized as a  
public corporation, yet the IRS did not raise that as an issue. It would appear generally 
that w hile corporate status is  a significant factor for the IRS, it m ay be neutralized  by 
sufficient evidence o f  state control and, in the words o f  the  IRS, “dom ination ." See, 
e.g., G .C.M . 39601 (Jan. 30 , 1987) (lawyer trust find); G.C.M . 38921 (N ov. 2 6 ,1 9 8 2 ) 
(housing authority).15 Yet is  extrem ely difficult to  predict when separate organizational 
structure will be determinative or what level o f government control renders a separately  
organized entity an integral part o f  the state.

A lso, i f  a  corporation cannot by definition qualify as an integral part o f  the state 
due to its separate legal existence, then the same rational should apply to  a  trust. Yet 
there are several rulings tha t conclude that trusts can be integral parts o f  a  state. See 
Rev. Rui. 8 7 -2 ,1 9 8 7 -2 1.R.B. A (1987).

In  one recent ru ling , the IRS held that a trust w as an integral p a rt o f  the state 
regardless o f  th e  fact that w as created as a  separate and distinct entity apart from  die 
political subdivision. The IR S reviewed a  trust set up by  a m unicipality to  pay  retiree 
m edical benefits. PLR 9809013 (Nov. 7, 1997). A lthough the m unicipality  asked fo r a 
ruling under section 115, the  IRS concluded that section 115 did not apply  because the

14 See also PLR 8934052 (May 21,1989) (arts commission is “corporate and politic," 
therefore not integral part).

,5 See also  P?.R 8920056 (Fch 1989) (An unincorporated city economic 
development board was not an integral part because the board could hire its own staff who were 
not considered city employees. The board was created under state statute and fended by taxes, 
board members were appointed by the city, the city budgeted expenses, the board submitted 
financial reports to city, city audited the board).
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trust was an integral part o f the state. The trust w as created by statute to hold end invest 
am ounts contributed by the m unicipality to  fund retiree m edical benefits fo r form er 
public safety officers. The trust w as adm inistered by a board, and six o f  the eight 
trustees were appointed by program  participants (and at the tim e w ere active m unicipal 
em ployees although that was not a requirem ent), and only two w ere appointed by the 
m unicipality. However, the legislative body of the municipality confirmed nil 
appointm ents. Day-to-day adm inistration was perform ed by a  m unicipal em ployee, who 
waa paid  by the m unicipality and participated in  th e  employee benefit system . The 
m unicipality provided facilities, equipm ent, and legal services to  the trust. The 
m unicipality could am end o r term inate the trust a t  any tim e, and in  the  event the trust 
w ere term inated, all asset1; w ould revert to the m unicipality. The IRS stated:

I f  an enterprise is deemed to he an integral part o f a  state or political 
subdivision o f  a state, that enterprise will not be treated as a separate entity fo r  fede ra l 
tax purposes, regardless of the fact that the enterprise was created as a separate entity.

PL R  9809013.

The IRS determ ined that it m ust consider all the facts and circum stances, 
particularly the state’s degree o f  control over the enterprise and the sta te’s  financial 
com m itm ent to  the enterprise. K ey factors w ere that the m unicipality had  m ade a 
substantial financial commitment by providing all o f  the start u p  m oney as w ell as 
portion  o f  the annual costs. O ther im portant factors included th e  significant influe., e 
exerted by die m unicipality, its pow er lo amend o r term inate th e  trust a t any  tim e, the 
control over day-to-day operations by a city em ployee, approval o f  the board by the city  
legislative body, and the requirem ent that the board act o d y  as authorized by  the statute. 
Id .

Yet in PLR 9217032 (Jan. 27, 1992), the IRS determined that a m ine reclam ation 
trust fund created under state law  was not an integral part o f  th e  state because it w as 
separately organized as a trust under slate law, the trustees had total discretion over the 
funds, and the trust could accept funds from  nongovernm ental so u rces, It is d ifficult to 
square this ruling w ith  the later d isaster fund rulings, except th a t it w as clearly  a 
separately  organized legal entity.

W hether the governing board is appointed by the state o r  independently  elected 
w as a  deciding factor in PL R  8944031 (Aug. 7, 1989). That ru ling  held  that a  soil and  
w ater com m ission w as an integral p art o f  the state , but the soil and w ater d istricts w ere 
not an integral part because the governing bodies consisted o f  four independently 
elected m em bers and  only one governm ent appointee.
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Y et ano ther group o f  rulings echo the M ET ruling in  considering the source 
and/or destination  o f  the assets and incom e o f  the entity. In  1994, the  IR S  held  that a  
trust fund created  by a  state court to collect private contributions to  pay  forjudges*  
portra its w as an integral part o f  the state. PLR  9439008 (June 3 0 ,1 9 9 4 ). T he h in d s 
w ere from  p riva te  sources and there was no financial com m itm ent on th e  part o f  the 
governm ent. A  k ey  factor in the ruling, how ever, w ere that the court created  the tru st 
and controlled  it th rough  its ab ility  to select and d ischarge the state em ployees w ho 
controlled  the funds and the trust. M oreover, reflecting  the IR S ’s in terest (som etim es) 
in the destination  o f  funds, the ruling was expressly  m ade contingent o n  tru st d ocum en ts 
being am ended to  provide that any funds rem aining after the pu iposcs w ere m et w ould  
be delivered  to the governm ent’s general fund. The ru ling  concluded th a t the tru st w as 
an in tegral p art o f  the state, since it w as created by the  court, controlled  by  the court 
officers, and  upon  term ination, any rem aining funds w ould go the sta te  general fund.

In another ru ling , the IR S  considered a  “ lifeline” fund, created  b y  the sta te  to  
subsidize the u tility  rates o f  the poor, and concluded that it w as an  in tegral p art o f  the 
state. The fund w as created  by statute, although it is unclear from  the ru ling  w h at its 
legal status was. T he funds cam e from  a state-ordered surcharge o n  u tility  b ills , and  
w ere invested until paid  out to needy individuals. I t w as adm inistered  by a com m ittee  
appointed by  a  sta te  com m ission. N o state officials served on the govern ing  com m ittee. 
TTie fu nd ’s budget w as subject to  state review , and annual reports w ere subm itted  to  th e  
legislature. I f  term inated , assets w ould be distributed  as ordered  by a  sta te  pub lic  
utilities com m ission, but could n o t revert to private interests. T he IRS concluded  th a t 
the fund w as an integral part o f  the state due to the sta te’s control over th e  creation , 
operation, funding, and superv ision  o f  the fund. P L R  8931042 (M ay 8, 1989). T he fac t 
that the assets and incom e w ere paid out entirely  to private  individuals d id  n o t seem  to  
m erit discussion.

A nother recen t ru ling  addressed funds created  by sta te  o ffic ia ls from  the 
proceeds o f  litigation  ju dg m en ts  or settlem ents. T he state created  tw o funds to  h o ld  
settlem ent paym ents received  as a result o f  litigation  by the attorney general. P L R  
9733003 ((M ay 9 , 1997). A  fund w as created in the state treasury  to  ho ld  litigation  
ju dg m en ts or settlem ents, and w as controlled by the treasury d e p a rtm e n t D istribu tions 
from  the fund  w ere m ade pursuant to court order. A ll Incom e from  investm ent o f  th e  
fund w as deposited  in  the  fund. Fees w ere paid  to the treasurer fo r investm ent and 
adm inistrative services. T he fund consisted o f  tw o litigation settlem ents, funds A  and  
B. Settlem ent A  w as from  state litigation against a  trade school. T he sta te  co u rt’s o rd e r 
required  the A ttorney  G eneral to  create a  fund, fund A , to receive  paym ents fro m  th e  
defendants fo r civ il penalties, attorneys fees, and restitu tion  to studen ts o f  the school.
In o ther w ords, th e  p roceeds in th e  fund w ere to be paid  as res titu tion  to  the ind iv idual 
claim ants. The second fund , fund B, consisted  o f  se ttlem ent p roceeds o f  an titrust cases

M o r r i s o n  &  F o e r s t e r  LLP
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in federal court brought by the state as parens patriae  for its residents. The p lain tiff 
class m em bers w ho w ere to receive the settlem ent proceeds in  fund B w ere the state and 
m unicipalities.

T he state argued that the funds w ere an integr j  part o f  the sta te .16 In  discussing 
the “ integral part” issue, the IRS noted that the  state w as involved in the adm inistration 
o f  the funds, and state em ployees, acting in their governm ental capacities conducted the 
funds' business. In  bolh cases, a  court controlled distributions and the state rem ained 
answ erable to the court regarding its adm inistration o f  the funds.

F o r fund A , the state controlled disbursem ent because o f  the ju risdiction  o f  the 
state court. The state ** is  not responsible for shortfalls in either fund and did not 
contribute state funds to  either fund. T he state did n o t have the authority  to access the 
assets or incom e o f  the funds for the benefit o f  the state. The state’s only financial 
interest w as as a potential claimant. Regarding fund A , the IRS determ ined that the fUnd 
benefited private parties and lacked public benefit, and  was not an integral part o f  the 
state.

Regarding fund B, the IRS determ ined that the state lacked the requisite level o f  
control since disposition o f  the assets and incom e had  to be determ ined b y  a  federal 
court. The IRS concluded that the Fund was no t an integral part o f  the  state, bu t rather 
was a form  o f  recei vcrsliip im posed on the state by th e  court.

The litigation settlem ent ruling is instructive in  that it focuses on tw o  concerns 
o f  the IRS. The focus on  creation and control by the state has long been an  clem ent o f  
the “ integral part” theory. The focus o n  “private benefit" how ever, is a recent 
developm ent. A t tim es, private benefit appears to be the determ ining factor, as in  th is 
m ling  and the M ET rulings. Y et ju s t as often, program s such as the disaster insurance 
program s, that unquestionably have an alm ost exclusive private benefit are held to  be 
“integral parts” o f  the state. See also  PL R  8925010 (M arch 21, 1989) (city  developm ent 
district is integral part o f  city even though m oney reverts to  private property' owners 
upon  dissolution).

C otporate status does no t explain  the distinction, since the H aw aii hurricane 
fund, for exam ple, was a corporation. Curiously, th is new  destination o f  incom e 
analysis is borrowed from  the section 115 analysis, discussed below , and the private 
benefit focus, w hich we see in both “ integral part" and  section 115 ru lings, appears to be 
borrow ed from  section 501 chrritab le organization law , w hich forbids any  nonincidental

M o r r i s o n  &  F o e r s t e r  u j >

16 The state also argued that the income o f the funds would be excluded from income 
under section 115. See discussion below at page 25-32.
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private benefit. It is unclear w hy the IRS has adopted this analysis, but it is equally 
clear that not only  is it now  a key  element under section 115, there is a n o t insignificant 
likelihood that th e  IRS m ay w ell import it into an “integral part o f  the sta te" 
determ ination as well.

D. Summary Regarding Integral Part Theory
Overall, w e believe tlia l these developments have helped to further elucidate the 

courts’ and the IR S ’s rationale under the integral part theory in w ays that generally are 
favorable to the fund and the A PFC. The M ET  decision is particularly generous, as are 
the disaster fund rulings.

Ten years after th e  R eport, the fact that APFC is structured as a  corporation 
continues to give som e cause fo r concern. Comm entators have argued th a t the use o f  a 
separate entity, such as a corporation or a trust, must preclude integral p art staius, and 
m ust be analyzed under section 115. This docs not seem  to be the IRS position, 
however. A lthough the rulings o f  the last 10 years continue to be inconsistent on  th is 
point, it appears that, g iven sufficient indicia c f  control and financial com m itm ent by the 
state, a corporation or tru st is no t autom atically precluded from  being an integral part o f  
the state;

In  this ease, the assets and income are not those o f  the corporation, but rather 
belong to the State. As a m atter o f  statute, A PFC is simply the m anager o f  the Fund 
assets. This has been reinforced through the 1992 am endm ent o f  section 37.13.030 
w hich now  plainly  clarifies that the assets are m anaged and invested by A PFC, rather 
than "allocated to ”  A PFC. Sim ilarly, the annual report clearly reports incom e and assets 
as those o f  the Fund, and not the corporation.

Certainly, it w ould  appear that - apart from the corpurtUc structure Issue -  state 
creation, control and dom ination, and declaration o f  state purpose arc essential factors. 
Sim ilarly, the M E T  and disaster fund rulings seem  to teach tha t som e not significant p art 
o f  the assets m ust com e from  the state, and that it m ust have som e financial risk in the 
enterprise. The IR S ’s M E T  ruling reflects the IR S’s evolving but erratic interest in  the 
destination o f  h inds as w ell although thie did not appear to concern the 6 th  Circuit.

A  com parison o f  M E T  w ith  the A laska Perm anent Fund and A PFC  is boih 
instructive and reassuring. The key  characteristic o f  the M E T  and sim ilar prepaid 
tuition program s, w hich  gives pause to  the IKS and, w e suspect to any court, is the 
source and destination o f  the program  funds at issue. The M E T  m ay have had a ll the 
appearances o f  being a p art o f  the  state, but it was still w holly  a private activity 
mnriiinted by p rivate  investors fo r the benefit o f  private beneficiaries. T he state

dc 1 1 1 8 9 0



H rr: v o  ± Z " v a  rrc

M o r r i s o n  &  F o e r s t e r  T.T.T

M r. Jam es L . Baldw in 
A pril 7 ,1 9 9 8  
Page Tw enty-Four

contributed only m inim al start-up administrative funds, all o f  the funds w ere entirely 
private funds, the M ET’s assets w ere not considered to be state assets, the incom e was 
not state income, and upon dissolution, the assets reverted to  the investors rather than 
the state. The IRS-state negotiations over the d isaster fund rulings, and subsequent 
rulings in other areas, discussed below, reveal that the source and destination o f  the 
assets and income, as well as private benefit, are becoming significant concerns o f the 
IRS w ith  respect to  the integral part doctrine, as well as section 115.

In contrast, the assets and income o f the A laska Perm anent F und are 
unquestionably those o f  the state, and not the corporation o r any private person. W hile 
the legislature has chosen to appropriate certain state funds to the dividend program , the 
recipients do not have an entitlement to  the income o f  the Fund. I f  the corporation were 
dissolved, the assets would remain those o f  the State, and would no t accrue to any 
individuals. This argum ent, o f  course, is prem ised on the legislature’s ultim ate control 
over any allocation, appropriation, or paym ent to private persons. I f  at any time, the 
legislature or governm ent loses that pow er o f  appropriation, o r  private persons are 
granted an entitlem ent to the assets or income in the Fund, th is argum ent is considerably 
weakened.

What plainly bothers the IR.S about prepaid tuition programs, although it seemed
to be unable to discuss it openly in  the M ET ruling, is the appropriateness o f  “lending” 
the s la te ’s lax-cxcm pi siatus to private investors so they can earn a  greater return  on  
their investm ent than  they m ight otherwise. IRS officials have frequently raised this 
objection in public discussions o f  prepaid tuition program s. A part from  tax-exem pt 
bonds, the tax code is full o f  provisions designed to prevent taxable persons from 
benefiting from  a  charitable organization’s exem ption (e.g., UBIT). The IRS view s 
such program s os opening the door to abuse.

On the oilier hand, ilic M ET  decision and disaster fund rulings Indicate that 
p rivate benefit does net, in  all cases, underm ine the integral part argum ent. It would 
appear from both M ET  and the disaster fund rulings that sufficient indicia o f  state 
control and public purpose can support integral part status, despite the existence o f  
significant private benefit. Obviously, how ever, it is an  open question w hether dividend 
payments to individuals outside the context o f  a  h igher education purpose (or 
governm ental pensions, or health insurance claim s, o r other "approved” governm ental 
or public purpose) will suffice to satisfy the public purpose criterion.

Unfortunately, since the IRS continues to reject the holding and rationale o f  the 
6th C ircu it’s M ET  decision, it is clear that it could not be relied on as a  basis for 
obtain ing a ruling. Similarly, it  likely would provide co ld  com fort in  an adm inistrative 
proceeding, such as an audit or appeal. We suspect that other courts m ay well be
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skeptical o f  its reliance on the political subdivision  cases in particular, o r its  apparen t 
finding that “ instrum entality”  status is sufficient for exem ption under the “ in tegral p art”  
theory.

A lthough  it is  d ifficu lt to reconcile the IR S ’s continuing hostility  to  prepaid  
tu ition  p lans, w hich  the IR S  labels as private investm ent schem es that seek  im properly  
benefit from  the s ta te’s exem ption , with its generous position  on d isaster insurance 
program s, a  key  d istinguishing  fac tor is the elem ent o f  the s ta te ’s financial com m itm ent 
to the enterprise. T he IRS insisted  that the disaster p rogram s include a  sign ifican t level 
o f  state financial com m itm ent as a  source o f  funds, such  as th rough con tribu tions o f  
funds, earm arking o f  certain  tax o r  fee revenues, or allow ing certain  deb t ob ligations to 
be backed  by the s ta te’s fu ll faith  and credit. In  the case o f  the Fund, it is an  essential 
d istinction  that the  assets clearly  arc those o f  th e  State.

IV. Section 115 Exclusion From Income
The prev ious R eport concluded th a t the  Fund m ight a lternatively  c la im  exclusion  

o f  incom e under section  115, although tha t p osition  w as n o t en tirely  free  fro m  d o u b t.17 
Section  115 requires: (J )  that the incom e o f  an instrum entality  be derived  from  an  
essential governm ental function , and  (2) that th e  incom e accrue to th e  S tate. W e no ted  
that th e  few  ju d ic ia l au thorities d id  not clearly  support th is  argum ent, y e t th e  IRS 
appeared to be  m ore liberal than  the courts in applying section  115 in  th e  ru ling  con tex t, 
particu larly  w ith respect to  finding  “accrual” o f  incom e by  th e  State, S ince 1988, 
section  115 has been d iscu ssed  on  only one reported case, M ich igan  v. United States.
802 F.Supp. a t 120, described  above, w hich w as reversed  b y  the appellate  court w ithou t 
d iscussion o f  section  115. The IR S  has issued one preceden tia l ru ling  and 
approxim ately  170 nonpreceden tia l rulings in  th is  area.

A . M ich ig an  E d u c a tio n a l T ru s t
In  M ichigan  v. United  States, the state m ade the alternative arg u m ent that th e  

M E T ’s incom e was excluded  from  gross incom e under section  115. In  th e  p rivate 
ru ling , the IR S did n o t d iscuss the essential governm ental function  p ron g  o f  the sta tu to ry  
test, concluding  ra th er tha t th e  accrual requ irem ent w as n o t m e t because th e  incom e 
served private in terests th a t w ere m ore than  incidental to  the public  in terest. PLR 
8825027 (M arch 29, 1988). T he M E T  provided  d irect econom ic benefits only to

7 7 Section 115 and “integral part” theory are not merely alternative arguments. The 
distinction has important consequences —  if  the income were excludible under section 115, , 
APFC would be required to file tax returns.
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provide participants who were the beneficiaries o f  a contract. The IRS stated “The basic 
principle underlying section 115 is that property (including any income thereon) m ust be 
devoted to purposes which are considered beneficial to the com munity in general, rather 
than particular individuals.”  PL R  8825027.

The D istrict Court also did not discuss th e  “essential governm ental function” 
requirem ent, although its discussion o f  the “integral part”  claim  and 501(c) exem ption 
claim certainly  suggest that the Court found that elem ent wanting. Michigant 802 F. 
Supp. at 123-125, Instead, it  held that section 115 did no t apply because M E T  did not 
satisfy the accrual requirem ent. 8U2 F. Supp. a t 124. The opinion reaffirm ed earlier 
cases w hich require an actual or bookkeeping transfer o f  income to the state, o r require 
that th e  state have a  vested right o r enforceable claim  to  the income. Id . In contrast, the 
M ET statute expressly provided that the state had no claim  to either M ET’s assets o r 
incom e. The possibility o f  excess assets passing to the state upon dissolution was too 
ir-nioie to constitute “accrual”. Id. al 124.

D ie  6th Circuit, having ruled that the M E T  w as an integral part o f  the state, 
found i t  unnecessary to reach the section 115 issue. MET, 40 F. 3d a t 829. In  its 
discussion o f  the “ integral part” theory, the C ourt effectively made the case that 
financing higher education was an  essential governm ental fiinction, distinguishing 
Philadelphia National Bank v. United States, 666 F. 2d  834 (3d Cir. 1981), cen. denied, 
457 U .S . 1105 (1982) (which suggested lhal h igher education was not an essential 
governm ental function). W e suspect that even th e  6 th  Circuit, had it addressed the 
section 115 claim, also would have found the accrual elem ent wanting. U nder MSSIC . 
potential escheat to the state is not accrual, and the lack o f  a state financial obligation or 
risk o f  state funds is fatal. 308 F. Supp. at 765-766.

B. Rev. RaL 90-74t Pooled Insurance Funds
The IRS has only issued one authoritative ruling under section 115 since 1988. 

Rev. Rul. 90-74 ,1990-2  C.B. 34, although this ruling has prom pted m any dozens o f  
p rivate rulings under section 1 IS addressing pooled risk-sharing or self-insursmcc funds 
form ed by political subdivisions. These follow  Rev. Rul. 90-74, w hich held that the 
incom e o f  an organization form ed, operated, and funded by political subdivisions to  
pool their casualty risks or other risks concerning public liability, workers 
com pensation, o r em ployee health benefits, is excluded from incom e under section 115. 
The key  test is whether private interests participate in the  organization or benefit m ore 
than incidentally from  the organization. H ow ever, the fact that the purpose o f  the entity 
is to insure and reim burse paym ent o f  claim s to individuals has been held to  bo an
incidental private benefit. PLR  9741002 (June 26, 1997); PLR 9740005 (June 26,
1997); PLR  9646026 (Aug. 2 0 ,19 9 6).

d c -1 1 1890
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Rev. R u l. 90-74 illustrates th e  typical ruling. T he political subd iv isions agree to 
create a  poo led  self-insurance en tity , w hich could be a  corporation. See, e .g ., PL R  
9646026 (A ug. 2 0 ,1 9 9 6 ); P L R  9101005 (S e p t 1, 1990).ltf In som e cases, th e  poo ling  
en tity  w as created  o r au thorized  b y  state statute. This did not appear to  be a necessary  
factor, a lthough  it supported  the  finding o f  essential governm ent function. E ach  
participating  body  au thorized  participation  in  the  entity. The board w as e lected  by th e  
m em ber po litica l subdiv isions, and  controlled the entity. Typically, th e  sta te  treasurer 
m anaged  the fund, although  th is  w as not the case in all the rulings. E ach  m em ber 
contribu ted  fu nd s from  general revenues based on  actuarial risk determ inations. T h e  
en tity  received investm ent incom e. The en tity  reim bursed  m em bers fo r  casualty  losses. 
In  the event o f  d isso lution, assets w ould  be d istributed  to m em ber po litica l subdivisions. 
T he rulings held  that the investm ent o f  funds w as a  necessaiy  incident o f  the p ow er o f  
governm ental en tities to  ra ise  revenue and m eet expenses. The ru lings also  concluded  
that insuring political subdiv isions against risk  arising from  governm ental ac tiv ities also 
w as a  governm ental obligation. T he ru lings determ ined that risk  poo ling  (rather th an  
purchasing  com m ercial insurance) fu lfilled  the obligations o f  the po litical subdiv isions 
to p ro tect their financial in tegrity . A  universal requirem ent w as that n o  private  in terests 
participated  in  or benefited  from  th e  operation  o f  die entities. The IR S  concluded th a t 
the  entities perform ed an essen tia l governm ental function. Regarding th e  accrual 
requirem ent, the  ru lings observed  that, since incom e w as used to reim burse losses 
incurred  by th e  participating  political subdiv isions or to  reduce their annual fees, a n d  d id  
n o t benefit p riva te  in terests, and  since assets w ould be distributed to m em bers upon  
d issolution, th e  incom e accrued  to  a  political subdivision. A ny p riva te  benefit to 
em ployees (i.e., paym ent o f  cla im s) from  insuring against these risks w as incidental to  
the  p ub lic  b e n e fit

C . S ec tio n  115 R u lin g s
Since 1988, th e  IRS has issued  over 170 private rulings under section  115, trip le  

th e  num ber during  the p rev ious decade. T hese rulings generally  look  to  M ary land  
Savings Share Insurance Corp. v. United States, 308 F. Supp. 761 (D . M d.), re v 'd  on 
other grounds , 400  U .S . 4 (1 97 0 ) (“M SS IC ') and  Rev. Rul. 7 7 -261 ,1977-2  C .B . 45  for 
guidance.

18 Apparently, even If these self-insurance entities are not organized as separate 
corporations, they are treated as such by the IRS (absent exclusion under section 115) because 
unincorporated entities primarily involved in insurance activities are taxable as corporations. 
Rev. Rul. 83-132,1983-2 C.B. 270.
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T he key “essential governm ental fimoiiuu” ftu;lurs m ust often oiled in th e  rulings 
include sta te  control and  dom ination, the im portance o f  the activity to  th e  state as 
evidenced by legislation declarations, and th e  extent o f  the state’s own investm ent in the 
enterprise, which indicates w hether the state view ed the function as sufficiently  essential 
“to lay its m oney on th e  line.” The rulings look a t the sta te’s investm ent in the  
enterprise, whether the state bears the operating costs, and w hether the state has 
com m itted to m eet the liabilities o f  the enterprise. The key accrual factors seem  to be 
w. tether incom e is paid  to or credited to the account o f  the state; w hether, upon  
dissolution, The enterprise’s assets w ill be transferred to  the state; and th e  extent o f  
private benen t.

1. State Investment Funds
In  recent years, the IRS has considered investm ent pools established on  b eh a lf o f  

political subdivisions, and has reaffirm ed its position  in 'Rev. Rul. 77-2 6 1 ,19 7 7-2  C.B . 
45, that investm ent o f  public funds can be an essential governm ental function. In  PLR  
9541030 (Oct. 13 ,19 9 5), the IRS ruled  that the incom e o f  an unincorporated investm ent 
pool established by several political subdivisions was exem pt from  federal taxation  
under section  115. The purpose w as to  perm it investm ent o f  id le funds. The investm ent 
objective was m axim um  current incom e consistent w ith the prim ary objectives o f  
preservation  o f  capital and m aintenance o f  liquidity . The fund m em bers w ere political 
subdivisions and their integral parts. A  nonprofit corporation w as organized solely  to  
govern the fund. The board o f  the corporation m anaged and adm inistered the fund; 
board m em bers w ere elected by the m em ber political subdivisions. T he state treasurer 
served ea president o f  the corporation and w as a  board m ember. The net assets m  
earnings did not inure to  and were not distributed fo r the benefit o f  any private persons. 
M em bers could w ithdraw  their funds w ith in terest at any time. I f  the fund d issolved, the 
net assets would be distributed to the fund m em ber political subdivisions. T h e  IRS 
relied o n  Rev. Rul. 77-261, concluding that the fund perform ed an  essential 
governm ental fiinction. The incom e w as used solely  to provide benefits to m em bers, 
which w e r :  political subdivisions, and in  the  event o f  dissolution, all assets w ere to be 
distributed tu member*. Consequently, the IRS concluded that the  incom e accrued to  
political f  abdivisions w ithin the m eaning o f  section 115. H ow ever, since the exem ption 
from  incom e w as under section 115, the IRS ruled that the fund w as required  to  file a  
tax re .um . The ru ling  did not address the tax  status o f  the nonprofit corporation.

Sim ilarly, in PL R  9435031 (Sept. 2 ,1 9 9 4 ), the IRS considered a  poo led  
'nvestm ent fund created for state school districts to  invest surplus funds. B ecause the 
school districts had the pow er to tax , h  was held  thal they were political subdivisions.
The fund was a  public corporation authorized by state statute. It w as governed by a  
b o a rd  A ll but one board m em ber w ere elected b y  the participating  school d istricts, and

d c -l 11890
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were school district em ployees. The board held legal title to cash and other property 
contributed by the members. The board could enter into contracts for adm inistrative and 
custodial services, l  he investm ent goals w ere safety, liquidity, and return  on 
investm ent. The income could not accrue to  a private party. U pon dissolution, assets 
would be distributed to  the m em bers.

The IRS concluded tha t "[t]hc investment o f  positive cash balances by  a state o r 
political subdivision thereof in  order to receive som e yield on the funds until th ey  are 
needed to m eet expenses is a necessary incident o f  the pow er o f  the state or political 
subdivision to collect taxes and other revenues for use in m eeting governm ental 
expenses.” Therefore the fund performed an essential governm ent function. Since no 
part o f  it accrued to any private party, members could redeem  their interest a t any  lim e 
except during em ergency situations, and the dissolution clause provided that the aste ts  
returned to m em bers. The IRS held that the income accrued to a  state or political 
subdivision. T he fund was u wholly-ow ned instrum entality o f  the political subdivisions, 
and its incom e w as excluded under section 115.

This approval o f  governm ental investm ent activities as essential governm ental 
functions has been  criticized by som e com m entators who favor restricting state 
exemption from federal taxation. It also potentially creates some tension* w ith  the IRS 
position on  program s like the prepaid tuition program s, w here the IRS takes the position 
that it is not an essential governm ental function for the governm ent to lend its own 
exem pt status to the investm ent activity o f  individual investors. The JRS faces this 
difficulty particularly in  review ing program s in which the state indirectly conducts 
investm ent activity on b ehalf o f  individual beneficiaries.

2. Litigation Settlement Funds
A s discussed above, several ruungs address funds created by state officials from  

the proceeds o f  litigation judgm ents o r settlem ents. In one case, a  state created two 
funds to hold settlem ent paym ents received as a result o f  litigation by th e  attorney 
general. PLR 9733003 ((M ay 9 ,1 99 7 ). Settlem ent A  was from  state litigation against a 
trade school; the proceeds in fund A  were paid  as restitu tion to  the  individual claim ants 
who were form er students o f  the school. T he second fund, fund B , consisted o f  
settlem ent proceeds o f  an titrust cast s in  federal court brought by the state as parens 
patriae  for its residents. The p la in tiff class m em bers who were to receive the settlem ent 
proceeds in fund B w ere the state and m unicipalities.

The IRS seem ed to  conclude w ithout discussion that the funds w ere an essential 
governm ental function. A pplying the accrual test, how ever, the IRS determ ined that 
only lhe incom e o f  fund B w as excluded from  gross incom e under section 115, since
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that incom e eventually  accrued to the state and  m unicipalities, w hile p riva te  parties 
received m ore  than  an incidental p rivate benefit from  fund  A.

3. O th e r  S ec tion  115 R u lin g s
O th er ru lings under section  115 continue to  illustra te  that the IR S  is, 

inexplicably , m ore liberal than the courts in  finding  both  essential governm ental 
function and  accrual.

F o r exam ple, a  deceden t bequeathed p rop erty  to  a city in  tru st to  be used 
exclusively  to estab lish  and support a library . T he IR S  recognized  libraries as ord inary  
m unicipal functions, an d  concluded th a t section  115 w as m et w ithou t any  analysis o f  d ie  
accrual requ irem ent. P L R  9115016 (Jan. 10, 1991). A lthough there  w as no  p riva te 
benefit, th e re  also w as n o t accrual to  the city , at lea s t n o t as it h as  h istorically  been  
understood. T he c ity  had  no control over the  library , its assets o r  incom e, and u nd er the 
term s o f  th e  bequest, th e  assets and incom e could n o t be used  by  the c ity  fo r any  o the r 
purpose. T hus, the apparen t lack  o f  control d id  no t seem  to  affec t the determ ination  o f  
either essential governm ental function  o r accrual.

A  m ine rec lam ation  fund  ru ling  provides ano ther unusual ru ling  re la ting  to 
accrual. P L R  9126027 (M arch  2 9 ,1 9 9 1 ). A s part o f  a  m ine rec lam ation  p rogram , a  
state c reated  an insurance p rogram  to  p ay  p riva te  p rop erty  ow ners fo r land  subsidence 
due to  m in ing. T h e p rog ram  w as funded by a federal grant. H om eow ners paid  a fee to  
partic ipate. U pon term ination , the  rem ain ing  funds reverted  to th e  federal governm ent, 
not to  the state. T he ru ling  determ ined that such  a  p ro g ram  w as an  essential 
governm ental function . It concludes that the  accrual requ irem en t w as satisfied  because 
all o f  the incom e "u sed  to  perfo rm  th e  public p u rp o se ,” w h ich  w as paym ents to  p rivate  
landholders. C uriously , there is no  d iscussion  o f  th e  fact that th e  entire purpose o f  th e  
program  w as a substan tial p riva te  benefit lim ited  to  p artic ipan ts in  the p rogram . T h is 
w ould appear to  be  inconsisten t w ith  the IR S ’s ru ling  w ith  respect to  th e  M ichigan  
E ducational Trust, a lthough  it is consisten t w ith  th e  IRS ru lings under th e  “ integral p art"  
theory  relating  to  d isaste r insurance p ro g ram s.19

M o r r i s o n  &  F o e r s t e r  l l ?

19 This ruling also is inconsistent with GCM 39006 (June 28,1983), which reviewed a 
similar mine subsidence fund which was established by statute but run by insurers. The IRS 
ruled that the state had no long-term commitment (other than i  start-up loan) and received no 
financial benefit. The beneficiaries were private landowners, rh e  IRS denied exclusion under 
section 115. PLR 9126027 does not mention GCM 39006, which suggests that the accrual test 
requires a direct financial benefit to the state.
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D. Summary of Section 115
It is clear from the rulings that the IRS adopts a  veiy  broad view  that an  

“essential governm ental function" is w hatever the state legislative says it is. M ost 
rulings quote Rev. Rul. 77-261, which stated the prem ise thot “it moy be assum ed that 
Congress did not desire it any way to restrict a state’s participation in enterprises that 
m ight be useful in carrying out those projects desirable from  the standpoint o f  the state 
governm ent w hich, on a  broad consideration o f  the question, m ay be the function o f  the 
sovereign to conduct.” See, e.g., PLR 9669634 (Dec. 1,1995).

For purposes o f  the accrual test, the IRS has long looked to the destination o f  the 
fund* and m ore particularly, looks for benefits: to private individuals, w hich apparently 
is fatal under section 115 (although apparently not under the “integral p art” theory, 
under the M ET  decision and disaster fund rulings). Certainly in the M ET ruling, the 
IRS m ade its decision based on a private benefit analysis w ithout any actual discussion 
o f  accrual. This seems to reflect a trend toward em phasizing a  concern w ith  benefits to 
private individuals over the historical understanding o f the accrual test (w hich required 
that the incom e m ust accrue in a technical sense). See Rev. Rul. 90-74. T o  som e extent 
the IRS appears to use the private beneficiary test as a separate requirem ent from  the 
accrual test, rather than a part o f  it, see, e.g., PLR 8825027 (MET). On the other hand, 
there are num erous rulings in which the IRS has granted section 115 exclusion to 
governm ental pension plans, w hich exclusively pay benefits to individuals. See, e.g., ■
G.C.M . 34704 (Dec. 2 ,1 97 1 ); PLR 8825027 (July 2 , 1988). The IRS has not explained 
how  it distinguishes pension plans from  prepaid tuition plans in term s o f  the applicable 
criteria. O ne possible explanation is tha t the rulings also appear to reflect a  trend tow ard 
examining w hether lhe activity benefits the governm ent financially by relieving it o f  
som e present or future financial obligation, w hich can have the effect o f  perm itting 
private benefit w hich is considered “incidental” to the public benefit, resulting in an 
even  m ore generous application o f  section 115.

A lthough there is no authority for this argument, it m ay be possible to argue 
under section 115 that any incom e that docs not benefit private parties (i.e., is no t 
transferred to lire dividend fund) should be excluded under section  115. W e find no 
rulings addressing w hether incom e can be allocated in this fashion, although the M ET  
ruling determ ined that the paym ents by  the state and investors into the fund w ere 
excludlble, presum ably as som e form o f  “capital" contribution. Section 115 does not 
purport to characterize all o f  the income o f  an entity as taxable or excluded from  gross 
incom e. R ather it provides that “groe6 incom e does not include" incom e o f  a  certain 
character. Arguable, incom e that in fact accrues to the state should be excludible, even 
i f  the incom e lhai ultim ately benefits p rivate persons m ight not be.
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V . O th e r  D evelopm ents
W e understand that there have been several factual developm ents w hich w e 

believe enhance the Fund’s position. These include legislative clarification o f  the 
Perm anent Fund provisions and other statutory provisions, state court decisions, 
A ttorney General opinions, and perhaps subtle changes in  the way the  A PFC  presents 
itse lf publicly  and In publications such as its annual report. There m ay well be o ther 
developm ents that we have failed to  note here that also  serve to enhance th e  Fund’s 
position in asserting these legal arguments.

For exam ple, AS section 37.13.030, w hich form erly stated that the F und’s assets 
were “allocated to”  the APFC, was amended in 1992 to  state that th e  Fund’s assets ware 
to be m anaged “b y ” APFC, thus clarifying that the statute creating the A PFC effected no 
change o f  ow nership. See also  A S 37.13.020, .140, .130, .160, .170, .180, .190 fb r 
sim ilar changes in  reference from A PFC  to  the Fund. In  particular, the statute no 
longer refers to th e  “net income o f  the corporation" bu t rather to the "net incom e o f  the 
Fund.” AS 37.13.140.

W e note that there have been, over the years, positive albeit subtle change® in the 
language used by A PFC  to  describe its functions and rolc vis a  vis the Fund and the  
State. The Annual R eport plainly indicates that the assets and Income are those o f  the 
Fund, and that A PFC  is a state instrum entality w hich is  the investm ent m anager and not 
the ow ner. We understand that A PFC ’s accounting procedures record  the assets and 
earnings as those o f  the Fund, and the earnings reserve account is reported on a public 
fund m odel rather than a  corporate model.

The A laska Suprem e Court confirmed that the earnings reserve account is 
subject to legislative appropriation and cannot be spen t absent a  legislative 
appropriation. H lckel v. Cowper, 874 P.2d 922 ,9 3 4-9 3 5  (Alaska 1994).

Since 1988, several Attorney General opinions have reinforced earlier opinions 
w ith respect to  the Fund and A PFC ’s relationship to the State and th e  applicability o f  
certain  state laws. For exam ple, the Attorney G eneral determ ined that all operating 
funds o f  the A PFC  are public funds subject to  the constitutional requirem ent that they  be 
used only for a  p ub lic  purpose, and could not be expended in a m anner inconsistent with 
the governm ent-approved budget The opinion further concluded that the A PFC was 

. sub ject to  the S tate’s Open M eetings A ct and the E thics A c t  both o f  which apply only 
to governm ental agencies. OAG File No. 663-93-0397 (July 6, 1993). Sim ilarly, the 
A A G  determ ined that the APFC is subject to state contracting and procurem ent 
requirem ents applicable to  state agencies. O A G  F ile N o. 663-93-0250 ( Jen. 26, 1993).
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VT. C onclusion  a n d  R ecom m endations
W e continue to recom m end that the State take the position that the  Fund and 

APFC are integral parts o f  the state, and thus not subject to  federal taxation, rely ing on 
the authorities cited in our prior Report and the M ET  decision. W e recom m end that 
section 115 be presented as an alternative basis for exclusion o f  incom e from  federal 
taxation, relying on the authorities cited previously and Rev. Rul. 90-74.

The many rulings issued by the IRS, w hile not authoritative, arc nevertheless 
instructive. It is clear that many o f  the factors discussed in rulings relating to  legislative 
purposes, governm ental function, and state control arc present in  the Fund and APFC. 
See R eport at 4 5 -6 4 ,1 0 4 ,1 2 2 -2 5 . The recent rulings reinforce the im portance o f  these 
indicia o f  state creation, control and domination. W hile we would reiterate our 
preference that the Fund be m anaged by an agency rather than a corporation, the 
statutory am endm ents and other changes in the A PFC ’s m ode o f  doing business have 
done m uch tu relieve this concern. The several, rulings granting integral pax I status to 
corporations also indicate that although this may be an important threshold 
consideration for the IRS, it does not appear to  be determ inative given sufficient 
evidence o f  state control and firxancial com mitment.

We continue to be concerned about the potential perception o f  the dividend fund 
program  as an im proper private benefit, particularly in light o f  the w ide-ranging 
discussiuii about the futuxv o f  the F und and the dividend program. W hile private benefit 
has alw ays been an elem ent o f  the accrual test under section 115, it increasingly appears 
to be an important criterion o f  independent significance. The rulings suggest that 
private benefit is sim ply im perm issible under section 115. other than  that incidental to 
the public purpose (e.g., paym ent o f  state em ployee insurance claim s under a pooled 
insurance program). It is unclear to what extent the income o f  the Fund, cdthough it 
clearly accrues to the State, m ight be considered to ultim ately benefit private 
beneficiaries.

The developm ents o f  the last ten years also have revealed the surprising ex ten t to 
w hich this concern w ith  private benefit seem s to  be influencing the IR S’ interpretation 
o f  the “ integral p art"  theory. Since that theory has been developed in only one case, 
MET, which the IRS rejects, the IRS presently is to a great extent in  a position  to 
interpret “integral part o f  a state” as it chooses, constrained only by  its ow n prior (and 
reversible) rulings. O n the other hand, the disaster fund rulings seem  clearly to suggest 
that private benefit is not a bar to an  entity being characterized as an integral p art o f  the 
state. In cases w here there is significant private benefit, the IRS appears to  be w illing  to  
overlook it i f  there is not only  sufficient evidence o f  public purpose and state control, 
but also a  significant state financial com m itm ent such that the assets o f  the state are at 
risk  in  the enterprise. A lthough this focus on the sta te’s financial com m itm ent does not

d c -1 11890



APR 20 ’98 15:19 FR

Mr. Jam es L. Baldwin 
April 7 ,1 9 9 8  
Page T hirty-Four

appear to b e  greatly em phasized in the rulings, it was clearly the guiding princip le in the 
IRS’s negotiations with the states regarding those rulings. And certainly tha t elem ent is 
satisfied w ith  respect to the Fund.

The private benefit arguably represented by the dividend program  continues to  
fall in to  a  gray  area in term s o f  public puipose. A t one end o f  the spectrum  are the 
approved disaster insurance program s> The IRS found a sufficient governm ental 
purpose to help its citizens protect them selves against natural disasters in the w ake o f  
significant disasters w ith profound econom ic consequences for the state. The IRS m ay 
have been  particularly  persuaded by the suggestion that, absent such program s, die 
financial consequences would be borne m ore directly by the state. A t the o ther end o f  
the spectrum  are the prepaid tu ition  program s, w hich the IRS characterized as private 
investm ent schem es wrapped in the state’s cloak c f  tax exem ption. I t m ay  be d ifficult to  
argue that the  dividend program  is m ore like the form er than  the latter.

W e believe that as long as the incom e from  the Fund clearly accrues to the State 
and no individual has a vested interest in the incom e or assets o f  the Fund, d ie incom e 
and assets are those o f  the State alone, and  thus not subject to federal taxation. H ow  the 
State chooses to appropriate o r spend its revenues should have no im pact on this 
determ ination, except perhaps to further reinforce the argum ent that die investm ent 
activity is an  integral part o f  the State and essential governm ental fiinction. A nd as long 
as the dividend program  is im plem ented as a m atter o f  legislative grace, w e believe that 
it w ill be difficult for the IRS to argue that, having earned the incom e (investm ent being 
an appropriate public purpose and essential governm ental function), it is n o t entirely 
w ithin the discretion o f  the State to  appropriate it as it sees fit, w hether through 
legislative allocation or annual budget appropriations.

Conversely, to  the extent that the Fund, or som e portion o f  it, becom es 
irreversibly dedicated to  the benefit o f  p rivate beneficiaries, o r to the ex ten t that die 
dividend program  becom es an  enddcm ent tha t is beyond the reach o f  the governm ent, 
then it becom es m ore like the prepaid tu ition  program s and  is subject to  potential 
challenge by the IRS as a private, rather than  public, investm ent activity.

S incerely,

L inda A m sbarger

Enclosures

M o r r i s o n  &  F o e r s t e r  i u
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I n t e g r a l  P a r t  T h e o r y

Federal taxation does not reach income earned by a state— or an integral part o f a state
• Congress may tax the income o f states— but must do so specifically
• Morrison &  Foerster (D.C. tax attorneys) contend this is the Fund’s strongest 

argument

What constitutes an integral part o f a state? Three essential elements are reviewed:
1. Corporate Status
2. State creation; control and domination; and declaration o f state purpose
3. Source and destination o f program funds

No single element is determinative in and o f itself.

IRS looks very closely whenever a private benefit is created. However, sufficient indicia 
o f state control and public purpose can support integral part status, despite the existence 
o f significant private benefit.

There is nothing comparable to the Permanent Fund and its dividend program. The areas 
where a private benefit has caused the IRS to get concerned involved mechanisms where 
the individuals who paid into the entity (fund, corporation, agency) were the only 
recipients o f the private benefit. In our situation, the Fund comes only from royalties that 
the state already owns, plus some additional grants o f general fund dollars in the early 
1980s. Payments o f dividends to private individuals from income o f the fund does not 
seem to be sim ilar to any o f the other “ investment schemes”  that the IRS required some 
public purpose to jus tify the private benefits in question.
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CS FOR SENATE JO IN T RESO LU T ION NO. 14( )

IN THE LEG ISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEG ISLATURE - FIRST SESSION

B Y

Offered:

Referred:

Sponsor(s): S E N A T O R  T A Y L O R

A  R E S O LU T IO N

U rg ing President Bush, the United States Departm ent o f State, and the United States 

Congress to intervene and negotiate w ith the government o f Canada to reconsider the 

im position o f a fee to transpo rt firearm s th rough Canada.

BE IT  RESOLVED BY THE LEG IS LA TU R E OF THE STATE OF A LA S K A :

W HEREAS Alaska is separated from the 48 contiguous states o f the United States by 

Canada, and many Alaskans travel the Alaska, Taylor/Top o f the World, Skagway/Klondike, 

and Cassiar Highways and other highways in Canada to reach the 48 contiguous states o f the 

United States; and

W HEREAS Alaska borders the Yukon and British Columbia, Canadians engage in 

recreational activities in Alaska, and Alaskans engage in recreational activities in Canada; and 

W HEREAS , in pursuit o f these recreational opportunities, Alaskans enter Canada at 

Canadian locations, some o f which do not have a border station or customs personnel 

Dermanently stationed; and

W HEREAS Alaska and the United States do not impose a fee for Canadians to 

transport firearms into Alaska or the United States to engage in recreational activities; and
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WHEREAS the government o f Canada recently adopted new regulations that require 

visitors to Canada not having a valid Canadian firearms license to declare their firearms 

before entering Canada at a Canadian customs station, complete a Non-Resident Firearm 

Declaration Form, and pay a S50 (Canadian) confirmation fee; and

W HEREAS the imposition o f this fee on Alaskans and those traveling to and from 

Alaska is inconvenient and unexpected, especially when considering that neither Alaska nor 

the United States has a reciprocal declaration and fee requirement;

BE IT  RESOLVED that the Alaska State Legislature urges President Bush, the 

United States Department o f State, and the United States Congress to intervene and negotiate 

w ith the government o f Canada to remove the declaration and fee requirements in a manner 

that allows Alaskans to engage in routine recreational, transport, and travel opportunities in 

Canada.

COPIES o f this resolution shall be sent to
vJoU/W

Minister o f Canada; the Hooorable LloYd-AjcWortHy, M in iste r o f Foreign Affa irs, Canada; the 

Honorable Pat Duncan, Premier o f he Yukon; the Honorable U jja l Dosanjh, Premier o f 

British Columbia; the Plonorable George W. Bush, President o f the United States; the 

Honorable Richard B. Cheney, Vice-President o f the United States and President o f the U.S. 

Senate; the Honorable J. Dennis Flastert, Speaker o f the U.S. House o f Representatives; the 

Honorable Colin Powell, United States Secretary o f State; and to the Honorable Ted Stevens 

and the Honorable Frank Murkowski, U.S. Senators, and the Honorable Don Young, U.S. 

Representative, members o f the Alaska delegation in Congress.

o -f f-
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le Honorable Jean Chretien, Prime
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Alaska State Legislature
Session:
S ta t e  C ap ito l, R o o m  3 0  
J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2  
P h o n e :  (9 0 7 )  4 6 5 - 3 8 7 3  
F a x : (9 0 7 )  4 6 5 -3 9 2 2

Interim: 
1 8 5 1  F o x  A v e n u e  

F a i r b a n k s ,  A K  9 9 7 0 1  
P h o n e :  ( 9 0 7 ) 4 5 1 - 5 5 0 1  

F a x : ( 9 0 7 ) 4 5 1 - 4 7 1 4

S e n a to r  R o b in  T a y lo r
D is t r i c t  A

F o r  I m m e d i a t e  R e le a se :  F e b .  21, 2001 
C o n ta c t :  S en . R o b in  T a y lo r ,  (907) 465-3873

Taylor to Canada: Firearm Fees Unfair
(JUNEAU) -  Sen. Robin Taylor (R-Wrangell) introduced a resolution on Wednesday in response to new fees 
for Alaskans transporting firearms through Canada.

“Alaskans and Canadians frequently travel back and forth across our border for business and recreation,” said 
Taylor. “Our government allows Canadians to bring firearms into the United States for recreational activities 
without imposing a fee, but the Canadian government no longer allows our residents the same courtesy.”

The Canadian government recently adopted new regulations requiring visitors without a valid Canadian 
firearms license to declare their firearms at a Canadian customs station before entering the country. Visitors 
would also have to fill out a Non-Resident Firearm Declaration form and pay a confirmation fee of $50 
(Canadian).

“How are hunters in a remote area, traveling back and forth across the Canadian-U.S. border, supposed to 
register their firearms?” said Taylor.

Senate Joint Resolution 14 calls on President George W. Bush, the U.S. State Department, and Congress to 
negotiate with the Canadian government to rescind these new regulations.
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S e n a to r  R o b in  T a y lo r  

D is t r ic t  A
State Capitol Rm 30, Juneau. Alaska 99801-1182 Phone (907)465-3873 Fax (907)465-3922

A l a s k a  S t a t e  L e g i s l a t u r e

M e m o r a n d u m
TO: Senator Gene Therriault, Chair

State Affairs Committee,

FROM: Senator Robin L. Taylo

DATE: February 21, 2001

RE: Request for Hearing__________ ______________________________________

I would appreciate a hearing of SJR 14 TITLE: "Urging President Bush, the United 
States Department of State, and the United States Congress to intervene and 
negotiate with the government of Canada to reconsider the imposition of a fee to 
transport firearms through Canada".
The schedu ling of th is resolution at your earliest convenience would be greatly 
appreciated.

Please ca ll if you have any questions or concerns regarding th is resolution.

Thank You.

♦ Hyder ♦ Ketchikan ♦ Kupreanof ♦ Meyers Chuck ♦Petersburg ♦ Saxman ♦ Sitka ♦ Wrangell♦
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CS FOR SENATE JOINT RESOLUTION NO. 17( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATORS DONLEY, Halford, Leman, Kelly, Taylor, W ard, Cowdery, Phillips, Therriault, 
Austerman, Green

A RESOLUTION

R e l a t i n g  to  r e q u e s t i n g  t h a t  P r e s i d e n t  B u s h  r e n o u n c e  a n d  r e v e r s e  C l i n to n  

A d m i n i s t r a t i o n  a n t i - g u n - o w n e r s h i p  p o l ic ie s  a n d  r e o r i e n t  t h e  U n i t e d  S ta t e s  D e p a r t m e n t  

o f  J u s t i c e  t o w a r d s  p o l ic ie s  t h a t  a c c u r a t e l y  r e f l e c t  t h e  i n t e n t  o f  t h e  S e c o n d  A m e n d m e n t  to  

t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  to  g r a n t  i n d i v id u a l  A m e r i c a n s  t h e  r i g h t  to  k e e p  a n d  b e a r  

a r m s .

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the founding fathers considered popular- ownership of firearms by private 
citizens to be a natural right and one of the surest safeguards against tyranny and 
governmental excesses; and

WHEREAS the Second Amendment to the United States Constitution recognizes and 
protects the inalienable right of American citizens to keep and bear arms; and

WHEREAS, in 1994, art. I, sec. 19, Constitution of the State of Alaska, was amended 
by an overwhelming majority to specifically protect an Alaskan's individual right to keep and 
bear arms; and

WHEREAS the Clinton Administration's stance on gun ownership moved

-1- CSSJR 17( )
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dangerously in the direction of abridging or eliminating individual Second Amendment 
freedoms; and

WHEREAS, under the Clinton Administration, the United States Department of 
Justice interpreted the Second Amendment to not protect the right of individual citizens to 
keep and bear arms but to apply only to governmentally recognized military organizations; 
and

WHEREAS the Clinton Administration's stance on gun ownership intentionally 
ignored the original intent of the Constitution's framers and sought to dramatically limit the 
Constitutionally affirmed Second Amendment freedoms of individual law-abiding Americans;

BE IT RESOLVED that the Alaska State Legislature urges President Bush to 
renounce the Clinton Administration's anti-gun ownership policies; and be it

FURTHER RESOLVED that the Alaska State Legislature requests President Bush to 
use his executive powers and influence to reorient the United States Department of Justice 
towards a policy that fully recognizes the right of individual Americans to keep and bear arms 
as guaranteed by the Second Amendment to the United States Constitution.

COPIES of this resolution shall be sent to the Honorable George W. Bush, President 
of the United States; the Honorable Richard B. Cheney, Vice-President of the United States 
and President of the U.S. Senate; the Honorable Trent Lott, Majority Leader of the U.S. 
Senate; the Honorable Thomas Daschle, Minority Leader of the U.S. Senate; the Honorable J. 
Dennis Hastert, Speaker of the U.S. House of Representatives; the Honorable Richard 
Gephardt, Minority Leader of the U.S. House of Representatives; the Honorable John 
Ashcroft, Attorney General of the United States; and to the Honorable Ted Stevens and the 
Honorable Frank Murkowski, U.S. Senators, and the Honorable Don Young, U.S. 
Representative, members of the Alaska delegation in Congress.
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Senator Dave Donley
ALASKA STATE LEGISLATURE

MEMORANDUM

TO: Senator Gene Therriault, Chair 
Senate State Affairs Committee

FROM: Senator Dave Donley, Co-Cha
Senate Finance Committee

RE:

DATE: March 1,2001

Hearing request for SJR17, “Urging President Bush to renounce and 
reverse Clinton Administration anti-gun-ownership policies”

I request that you schedule Senate Joint Resolution 17, an act requesting that President 
Bush direct the United States Department of Justice to acknowledge ownership of 
firearms by individual, law-abiding American citizens as a constitutionally guaranteed, 
Second Amendment freedom, at your earliest convenience.

Under President Clinton’s Administration, the United States Department of Justice 
advocated the legal position that the Second Amendment of the United States 
Constitution afforded no protection to individual citizens who were not active duty 
military or members of the National Guards. Furthermore, attorneys for the Justice 
Department argued in open court that the Second Amendment of the Constitution was 
consistent with the Clinton Administration’s position that the United States government 
could, without explanation or rational justification, relieve otherwise law-abiding 
American citizens of any and all firearms.

Senate Joint Resolution 17 is consistent with the popularly enacted amendment to Article 
I, section 19 of the Alaska State Constitution, protecting the individual’s right to keep and 
bear arms.

Attached is a copy of the sponsor statement.

If you have any questions, please contact Jomo Stewart of my staff at x2705.

Thank you for your consideration.

January-May: STATE CAPITOL • JUNEAU, AK • 99801 • (907) 465-3892 • FAX: (907) 465-6595 
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MEMORANDUM 

TO:

FM:

RE:

DATE:

SenaJiuJSele-TlTemault, Chair 
Senate State Affairs Committee

_______________- ’ K

Senator Georgianna Lincoln Dt <2'errA ^
X

Committee Hearing for SJR 19 

March 21, 2001

Please schedule SJR 19 for a committee hearing. SJR 19 is of critical importance in light of 
recent events. If you have any questions or if you need additional information, please feel free to 
contact my Chief of Staff, Chris Knight or myself at 465-2847. Thank you.

S V 
. - r '

iwy\ A/

-y r s

mailto:Senator_Gcorgianna_Lincoln@legis.state.ak.us




S e n a t o r  K im  E l t o n

M EM ORANDUM

4/16/2001

To: Senator Gene Therriault, Chair
Senate State Affairs Committee

From: Senator

Re: Hearing Request for SJR 27

I respectfully request a hearing for SJR 27, supporting a new National Guard armory in 
Juneau. This resolution expresses the Alaska Legislature's support for the Guard and its 
mission in Southeast Alaska. The legislature has long proved itself a friend to men and 
women in uniform, and this resolution provides us with another opportunity to 
support their service.

I have met with a number of my constituents who are members of the Alaska National 
Guard on this issue. Support for a new armory is tremendous both in the guard and in 
the community at large, as evidenced by the City and Borough of Juneau's resolution, 
which I have attached.

I ask that you hear this resolution at your earliest convenience.

Attachments: 
Sponsor Statement 
Resolution

----------------------------------------------------------------------- A l a s k a  S e n a t e ---------------------------------------------------------------------
S t a t e  C a p i t o l  •  J u n e a u , A l a s k a  9 9 8 0 1  -1  1 8 2  •  ( 9 0 7 )  4 6 5 - 4 9 4 7  •  f a x  ( 9 0 7 )  4 6 5 - 2 10 8

S e n a t o r _ K i m _ E l t o n @ l e g i s .s t a t e .a k . u s

mailto:Senator_Kim_Elton@legis.state.ak


S e n a t o r  K im  E l t o n

SJR 27
Supporting a National Guard Armory in Juneau

Sponsor Statement

During the last several years, the Alaska Army National Guard and the 
University of Alaska Southeast have each sought ways to construct much-needed new 
facilities. The National Guard armory in Juneau no longer meets the Guard's needs, and 
must move from its present location because it sits on Mental Health Trust land. The 
university lacks a suitable student recreational facility. Today, the two institutions are 
working together to build a joint facility near Auke Bay. This proposed facility would 
provide a cost-efficient way to meet the needs of both organizations.

In 1998 the Mental Health Land Trust claimed the present site of the Juneau armory as 
part of a settlement agreement, and the state is currently renting the site at a cost of 
$330,000 per year. The trust plans to redevelop the site for other uses, so a new Guard 
facility is essential.

Juneau is the battalion headquarters for the National Guard units in Southeast 
Alaska. As such, it serves as the nerve center for emergency readiness in the Alaska 
panhandle. Each region of Alaska poses its own unique characteristics and geographic 
challenges to emergency response and Guard readiness. The Juneau armory has for 
years provided the local knowledge and expertise so essential to accomplishing the 
Guard's mission.

In 1998, the legislature recognized the value of a new armory with an 
appropriation. Today, as the Guard pursues a federal appropriation for the new joint 
facility, SJR 27 will show the legislature's official support. Through this resolution, we 
will demonstrate that the State of Alaska recognizes and supports the Guard and the 
good work it does in our state.

-----------------------------------------------------------------------A l a s k a  S e n a t e -----------------------------------------------------------------------
S t a t e  C a p i t o l  •  J u n e a u , A l a s k a  9 9 8 0 1  - 1 1  8 2  •  ( 9 0 7 )  4 6 5 - 4 9 4 7  •  f a x  ( 9 0 7 )  4 6 5 - 2 1 0 8

S e n a t o r _ K im _ E l t o n  @  l e g i s  .s t a t e , a k . u s



F ISC A L  NO TE

Revision Date/Time (Note if correction):_______________________Dept. Affected:_________ ________
Title: National Guard Armory in Juneau______________ BRU: ________

____________________________________________ Component ________
Sponsor: Senator Elton______________________________  ________
Requester: State Affairs Committee______________________Component Number:____________

Expenditures/Revenues__________________________________ (Thousands of Dollars)_________

STATE OF ALASKA Fiscal Note Number: _______
2001 LEGISLATIVE SESSION Bill Version: SJR 27

(S) Publish Date: _______

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES__________

c h a n g e Tn "REVENUES ( ) 1

FUND SOURCE____________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any current year (FY2001) cost: 0.0
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Prepared by: SENATE STATE AFFAIRS COMMITTEE Phone 465-4522

Senator: /s/ SENATOR THERRIAULT Date 4/25/01
Committee Chair

P a g e  1 o f  1.
f'ific a l



J n  CITY/BOROUGH OF JUNEAU
J H H k - V  ALASKA'S CAPITAL CITY 

OFFICE OF THE M AYO R
Telephone: (907) 586-5240;
Facsimile: (907) 586-5385 
Sally Smith@ci.juneau.ak.us

March 23, 2001

The Honorable Kim Elton 
Alaska State Senator 
Mail Stop 3100 
Juneau, A K  99801-1182

Subject: Resolution o f  the City & Borough o f  Juneau, Serial No. 2086
A Resolution Encouraging State and Federal Funding for the Relocation o f  the 

*" Alaska National Guard Arm ory

rf*
Dear or Elton:

Enclosed is a copy o f  a resolution adopted at the March 19, 2001 meeting o f  the City and 
Borough o f  Juneau, Alaska Assembly, in support o f  relocation o f  the Alaska National Guard 
Armory.

The National Guard plays a vital role in the safety and welfare o f  Southeast Alaska during times 
o f  natural disasters and emergencies. The steep mountains, deep waters, open oceans and inland 
channels o f  Southeast Alaska provide for a challenging environment for emergency management, 
and it is imperative that rescue workers understand the climate, culture and coordinates o f  the

The men and wom en serving in the National Guard in Juneau are our neighbors, our co-workers, 
and our  friends, who give m any hours o f  their busy lives perfecting their emergency readiness 
skills. We depend on their expertise in times o f  crisis, tragedy and loss. Those who serve, 
deserve modern training facilities to provide for their safety and education.

The City and Borough o f  Juneau unanimously supports the relocation and construction o f  a new 
National Guard Readiness Center in Juneau. Please lend your support to this effort. I would be 
happy to discuss this project with you at your convenience.

area.

Sincerely,

M ayor

155 So. Seward Street, Juneau, Alaska 99801 -1397 J

mailto:Smith@ci.juneau.ak.us


Presented by: The Manager 
Introduced: 03/19/2001
Drafted by: S. Gilbertson /

J. Corso

RESOLUTION OF THE CITY AND BOROUGH OF JUNEAU, ALASKA

Serial No. 2086

A Resolution Fncouraging State and Federal Funding for the 
Relocation of the Alaska National Guard Armory.

WHEREAS, the Alaska National Guard has occupied an armory in downtown Juneau since 
I960,and

W h e r e a s , the property on which the armory is located is now owned by the Alaska 
Mental Health Trust, and

WHEREAS, the City and Borough of Juneau and the Mental Health Trust have worked 
together to provide a new site for a National Guard Readiness Center, and

W h e r e a s , relocation  o f  the facility w ill allow  a significant area o f  the dow ntow n 
w aterfront to be redeveloped  for a m ixture o f  private and public uses, and

W h e r e a s , the City and Borough o f Juneau has donated ten acres of land for construction 
of a new National Guard Readiness Center, and

WHEREAS, the N ational G uard is also considering constructing  a jo in t facility w ith  the 
U niversity  o f  A laska Southeast, and

WHEREAS, it is vitally im portant for the safety  and w elfare o f  Juneau  residen ts tha t a 
N ational G uard  facility be construc ted  to provide necessary  assistance in tim es o f  natural 
d isasters or o th er em ergencies, and

WHEREAS, the National Guard facility will also serve the needs o f other Southeast Alaska 
communities which have limited emergency services;

//

//

£ - B T  Reso lution



NOW, THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE CITY AND BOROUGH OF
J u n e a u , A l a s k a :

Section 1. That the Alaska Congressional delegation and the Governor of Alaska are 
respectfully requested to provide the federal and state funding necessary to construct a new 
National Guard Readiness Center in Juneau.

Section 2. Effective Date. This resolution shall be effective immediately upon 
adoption.

Adopted this 19,h day of March, 2001.

Attest:

-2- Res. 2086





Amendment to CS SJR 31 (STA) 

By Senator Therriault

Delete:

Page 2, Lines 15 through 18 

Insert:

Be it resolved that the Alaska State Legislature respectfully urges the 1071'1 United States 
Congress to support H.R. 959 and S. 615 to remove the portion of the Internal Revenue 
Code which restricts access to state veterans’ home loan programs for veterans who 
served after 1976 so they and their families may enjoy the same benefits as their earlier 
counterparts.



WORK DRAFT WORK DRAFT WORK DRAFT

22-LS0974\C
Cook

2/12/02

CS FOR SENATE JOINT RESOLUTION NO. 31(STA)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY THE SENATE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s): SENATOR WARD

A RESOLUTION
Urging the United States Congress to permit the use of tax exempt bonds to fund loans 

for veterans who served after 1976.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS in order to facilitate home ownership by veterans, five states, Alaska, 
California, Oregon, Texas, and Wisconsin, have chosen to offer state veterans' home loan 
programs to resident veterans who have provided faithful service while in the U.S. armed 
forces; and

WHEREAS these programs have existed for many years and have assisted hundreds 
of thousands of veterans to obtain affordable housing and make better lives for themselves 
and their dependents; and

WHEREAS current law that governs the use of the tax-exempt bonds used to fund 
these loans, contained in 26 U.S.C. 143(1)(4) (Internal Revenue Code), limits these programs 
to only those veterans who served before 1977; and

WHEREAS thousands of men and women have provided faithful service to our 
nation after 1976, serving in peacetime as well as in hostile military confrontations in 
ocations such as Beirut, Grenada, Latin America, the Persian Gulf, Somalia, and Bosnia; and

-1- CSS JR  31 (ST A)
New Text U nderlined  [DELETED TEXT BRACKETED]
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WORK DRAFT WORK DRAFT 22-LS0974\C

WHEREAS these veterans and their families are being, without basis, denied under 
current law the opportunity to participate in these state veterans' home loan programs; and

WHEREAS the Alaska Housing Finance Corporation (AHFC) administers the 
qualified veterans' mortgage program funded with the proceeds of tax-exempt debt under 
existing federal authorization; and

WHEREAS since 1983, the AHFC has issued $2,100,000,000 in veterans' mortgage 
bonds and anticipates the benefit to a new group of veterans to be well over $100,000,000 per 
year; and

WHEREAS the United States Congress is considering measures to extend the 
authorization to serve a new, large group of veterans that have served our country since 1977, 
but unless the measures are enacted, the veterans' mortgage program will sunset due to a lack 
of eligible participants; and

WHEREAS Alaska has approximately 70,000 veterans who could potentially use the 
lower interest rates from this program toward home ownership;

BE IT RESOLVED that the Alaska State Legislature respectfully urges the 107th 
United States Congress to support H.R. 959 and S.615 to remove the discriminatory portion 
of the Internal Revenue Code in order that veterans who served after 1976 and their families 
may enjoy the same benefits as their earlier counterparts.

COPIES of this resolution shall be sent to the Honorable Thomas Daschle, Majority 
Leader of the U.S. Senate; the Honorable Trent Lott, Minority Leader of the U.S. Senate; the 
Honorable J. Dennis Hastert, Speaker of the U.S. House of Representatives; the Honorable 
Richard A. Gephardt, Minority Leader of the U.S. House of Representatives; and to the 
Honorable Ted Stevens and the Honorable Frank Murkowski, U.S. Senators, and the 
Honorable Don Young, U.S. Representative, members of the Alaska delegation in Congress.

CSSJR 31 (ST A) -2-
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CS FOR SENATE JOINT RESOLUTION NO. 31(STA)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY THE SENATE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsors): SENATOR WARD

A RESOLUTION
Urging the United States Congress to permit the use of tax exempt bonds to fund loans 

for veterans who served after 1976.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS in order to facilitate home ownership by veterans, five states, Alaska, 
California, Oregon, Texas, and Wisconsin, have chosen to offer state veterans' home loan 
programs to resident veterans who have provided faithful service while in the U.S. armed 
forces; and

WHEREAS these programs have existed for many years and have assisted hundreds 
of thoucrnds of veterans to obtain affordable housing and make better lives for themselves 
and their dependents; and

WHEREAS current law that governs the use of the tax-exempt bonds used to fund 
these loans, contained in 26 U.S.C. 143(1)(4) (Internal Revenue Code), limits these programs 
to only those veterans who served before 1977; and

WHEREAS thousands of men and women have provided faithful service to our 
nation after 1976, serving in peacetime as well as in hostile military confrontations in 
locations such as Beirut, Grenada, Latin America, the Persian Gulf, Somalia, and Bosnia; and

-1- CSSJR31(STA)
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WHEREAS these veterans and their families are being, without basis, denied under 
current law the opportunity to participate in these state veterans' home loan programs; and

WHEREAS the Alaska Housing Finance Corporation (AHFC) administers the 
qualified veterans' mortgage program funded with the proceeds of tax-exempt debt under 
existing federal authorization; and

WHEREAS since 1983, the AHFC has issued $2,100,000,000 in veterans’ mortgage 
bonds and anticipates the benefit to a new group of veterans to be well over $100,000,000 per 
year; and

WHEREAS the United States Congress is considering measures to extend the 
authorization to serve a new, large group of veterans that have served our country since 1977, 
but unless the measures are enacted, the veterans' mortgage program will sunset due to a lack 
of eligible participants; and

WHEREAS Alaska has approximately 70,000 veterans who could potentially use the 
lower interest rates from this program toward home ownership;

BE IT RESOLVED that the Alaska State Legislature respectfully urges the 107th 
United States Congress to support K.R. 959 and S.615 to remove the discriminatory portion 
of the Internal Revenue Code in order that veterans who served after 1976 and their families 
may enjoy the same benefits as their earlier counterparts.

COPIES or this resolution shall be sent to the Honorable Thomas Daschle, Majority 
Leader of the U.S. Senate; the Honorable Trent Lott, Minority Leader of the U.S. Senate; the 
Honorable J. Dennis Hastert, Speaker of the U.S. House of Representatives; the Honorable 
Richard A. Gephardt, Minority Leader of the U.S. House of Representatives; and to the 
Honorable Ted Stevens and the Honorable Frank Murkowski, U.S. Senators, and the 
Honorable Don Young, U.S. Representative, members of the Alaska delegation in Congress.

WORK DRAFT WORK DRAFT 22-LS0974\C
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S e n a t o r  J e r r y  W a r d
A laska State L eg islature

M E M O R A N D U M

TO: Senator Gene Therriault, Chair
Senate State Affairs Committee

FROM: Senator Jerry War)

DATE: January 23,2002

SUBJECT: Request for Hearing -  SJR 31

I respectfully request a hearing for SJR 31, “Urging the United State Congress to permit 
the use of tax exempt bonds to fund loans for veterans who served after 1976.” Enclosed 
is a Sponsor Statement.

Thank you for your consideration of this request. If you or your staff should have any 
questions, please contact me at 465-4940.

Jiinu;irv-M;iv: STATE CAPITOL • JUNEAU. AK • 99801-1182 • (907) 465-4940 • FAX (907) 465-3766 
ANCHORAGE: 716 W. 4"'AVE. • STE. 450 • ANCHORAGE. AK 99501 • (907) 269-0106 • FAX (907) 269-0109 

KENAI: 145 MAIN STREET LOOP • KENA1. AK • 99611 • (907) 283-7996 • FAX (907) 283-3075 
Vicc-Chnir, Senate Finance Committee • Vice-Chair, Senate Transportation • Member, Senate Health Education & Social Services

Senalor_Jerry_Ward@legis.stalc.ak.us

mailto:Senalor_Jerry_Ward@legis.stalc.ak.us


F ISC A L  N O TE

Revision Date/Time (Note if correction):________________________Dept. Affected]__________________
Title Tax Exempt Bonds to Fund Veterans L___________BRU ____________________
__________________________________________________________ Component____________________
Sponsor Senator Ward________________________________  ___________________
Requester Senate State Affairs Committee________________ Component No. ________

STATE OF ALASKA Fiscal Note Number: _______

2002 LEGISLATIVE SESSION Bill Version: SJR 31
(S) Publish Date: _______

Expenditures/Revenues____________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES__________

CHANGE IN REVENUES ( ) |

FUND SOURCE____________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any current year (FY2002) cost: 0.0
Check th is  box (X) if fund ing fo r th is  b ill is included in the Governor’s FY 2003 budget proposal: 

POSITIONS

Prepared by: SENATE STATE AFFAIRS COMMITTEE_________________________Phone 465-4797
Division Date/Time

Approved by: /S/ Senator Therriault, Chair_____________________________________ Date 2/6/02______________
Agency ________________________________________________________

(Revised 9/2001 OMB) Page 1 O f___1__



S e n a t o r  J e r r y  W a r d
A laska State L eg islature

SPONSOR STATEMENT
Senate Joint Resolution No. 31

“Urging the United State Congress to permit the use of tax exempt bonds to fund loans
for veterans who served after 1976.”

Alaska has chosen to offer state veterans’ loan programs to resident veterans who have 
provided faithful service while in the U.S. armed forces before 1977. These programs 
have existed for many years and have assisted veterans to obtain affordable housing and 
make better lives for themselves and their dependents. SJR 31 would urge the United 
States Congress to extend these benefits to the men and women that served after 1976.

Thousands of men and women have provided faithful service to our nation after 1976, 
serving in peacetime as well as in hostile military confrontations in locations such as 
Beirut, Grenada, Latin America, the Persian Gulf, Somalia, Bosnia, and now 
Afghanistan. Alaska has the highest percentage of veterans per capita in the nation. 
Approximately 70,000 veterans in our state could potentially use the lower interest rates 
from this program toward home ownership. These veterans and their families are being 
denied under current law the opportunity to participate in these state veterans’ home loan 
programs.

The United State Congress is considering measures to extend the authorization to serve 
this new, large group of veterans that have served our country since 1977. We 
respectfully urge the 107th United States Congress to support H.R. 959 and S. 615 to 
remove the discriminatory portion of the Internal Revenue Code in order that veterans 
who served after 1976 and their families may enjoy the same benefits as their earlier 
counterparts.

Januarv-Mav: STATE CAPITOL • JUNEAU. AK • 99801-1182 • (907) 465-4940 • PAX (907) 465-3766 
ANCHORAGE: 716 W. 4"'AVE. • STE. 450 • ANCHORAGE, AK 99501 • (907) 269-0106 • PAX (907) 269-0109

KENAI: 145 MAIN STREET LOOP • KENAI. AK ♦ 99611 ■ (907) 283-7996 • PAX (907) 283-3075 __
Yicc-Chair, Senate Finance Committee • Vice-Chair, Senate Transportation • Member. Senate Health Education & Social Services

Senator_Jcrry_Ward@lcgis.statc.aA.us

mailto:Senator_Jcrry_Ward@lcgis.statc.aA.us
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Comparison o f Maior Provisions in Current Law. H.R. 959 and S. 615 

Definition of "Qualified Veteran":
Current Law: Must have served on active duty at some time before January 1,1977 a^d 
apply for the financing within 30 years of discharge from active duty.

H.R. 959 and S. 615: Both bills delete the requirement that the veteran must have 
served on active duty before January 1,1977.

State Cap Restrictions:
Current Law: Each of the 5 states who participate in this program ( Alaska, California, 
Texas, Oregon, and Wisconsin ) has an individual annual state volume cap. The cap Is 
set under a statutory formula based on the state's bonding activity during the period 
beginning on January 1,1979 and ending on June 22,1984.

H.R. 959: Retains the current individual annual state volume caps ( except Oregon's, 
which would be decreased from $ 584,200,000 to $340,000,000 ). The bill creates 
annua! subcap amounts as an increasing percentage of the current individual state's 
volume cap, which may be used to provide financing to veterans who do noi have any 
active duty service prior to January 1,1977. The subcap amounts start at 10% in 
calendar year 2002 and increase annually at a 10% rate until 2006. The subcap amount 
then stays at 50% of the state's individual volume cap. In short, it would permit states to 
make some loans to post - January 1,1977 veterans but would not be enough to meet 
demand.

S. 615: Reallocates the current aggregate of the 5 states' overall cap to the individual 
states, based upon current demand. There would be no subcap restriction and the 
entire new annual cap could be used for veteran’s who had no service before January 1, 
1977. That date ceases to be relevant to the financing issue.

Carryforward Provision.
Current Law and H.R. 959: There are no carryforward provision®.

S. 615: This bill adopts the same carryforward provisions that are available to States in 
the regular private activity bond tax provisions. That is, if a state did not use its annual 
cap limit, the excess can be carried forward for 3 calendar years.

Effective Dates;
H.R. 959: The amendments take effect for bonds issued at a future date.

S. 615: The amended individual state volume caps would take effect for bonds issued at 
a future date. The deletion of the January 1,1977 date would immediately apply to 
financing provided by the states. That is, the state would not have to wait to issue bonds 
under the amended law.

CaVTvI^uV



S e n a t o r  J e r r y  W a r d
A laska  State L eg islature

M E M O R A N D U M

TO: Senator Gene Therriault

FROM: Senator Jerry Ward,A a /

DATE: May 4,2001

SUBJECT: Waiving SJR 31 out of State Affairs

Would you please consider waiving SJR 31 out of State Affairs so this resolution could 
be moved on. There is no fiscal note, and it is important that we as state Legislators urge 
the United States Congress to extent the authorization for veteran’s home loans to include 
veterans who have served after 1976. Thank you for your consideration.

Januarv-Mav: STATE CAPITOL • JUNEAU, AK • 99801-1182 • (907) 465-4940 • FA X (907) 465-3766 
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Senator Jerry Ward
A laska State Legislature

Sponsor Statement 

SJR 31

VETERANS’ HOME LOANS 

A Resolution
Urging the United States Congress to permit the use of tax exempt bonds to fund loans

for veterans who served after 1976.

SJR 31 points out that there are thousands of veterans, since 1976, who have faithfully 
served in peacetime as well as in hostile military confrontations such as Beirut, Grenada, 
Latin America, the Persian Gulf, Somalia, and Bosnia. Currently these veterans and their 
families me being denied state veterans’ home loans.

The United States Congress is considering measures to extend the authorization for the 
veterans’ home loans to include veterans who have served after 1976. If the measures do 
not pass the veterans’ mortgage program will sunset due to a lack of eligible participants.

With SJR 31 the Alaska State Legislature urges the 107th United States Congress to 
support H.R. 959 and S. 97. The Internal Revenue Code must be changed to allow for 
veterans who served after 1976 and their families to have the opportunity to receive state 
veterans’ home loans.
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Senator Jerry Ward
A laska State L egislature

M E M O R A N D U M

TO: Senator Gene Therriault, Chair
State Affairs

FROM: Senator Jerry

DATE: April 30,2001
*•

SUBJECT: SJR 31 Request for Hearing

I respectfully request a hearing for SJR 31, “A Resolution urging the United States 
Congress to permit the use of tax exempt bonds to fund loans for veterans who served 
after 1976.” This resolution would urge the 107th United States Congress to support H.R. 
959 and S. 97 which changes the Internal Revenue Code to allow for veterans who served 
after 1976 and their families to have the opportunity to receive state veterans’ home loan.

Thank you for your consideration of this request. If you or staff should have any 
questions, please contact me at 465-4940

JW/sa
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S e n a t o r  J e r r y  W a r d
A laska State L egislature

Sponsor Statement 

SJR 31

VETERANS’ HOME LOANS 

A Resolution
Urging the United States Congress to permit the use of tax exempt bonds to fund loans

for veterans who served after 1976.

SJR 31 points out that there are thousands of veterans, since 1976, who have faithfully 
served in peacetime as well as in hostile military confrontations such as Beirut, Grenada, 
Latin America, the Persian Gulf, Somalia, and Bosnia. Currently these veterans and their 
families are being denied state veterans’ home loans.

The United States Congress is considering measures to extend the authorization for the 
veterans’ home loans to include veterans who have served after 1976. If the measures do 
not pass the veterans’ mortgage program will sunset due to a lack of eligible participants.

With SJR 31 the Alaska State Legislature urges the 107th United States Congress to 
support H.R. 959 and S. 97. The Internal Revenue Code must be changed to allow for 
veterans who served after 1976 and their families to have the opportunity to receive state 
veterans’ home loans.
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