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[1. Constitutional Immunity

The 1988 Report concluded that the constitutional doctrine of implied
intergovernmental tax immunity had been so narrowly interpreted over the years that it
was unlikely to provide a reliable basis for arguing that any income received by a state
was immune from federal taxation should Congress choose to impose such taxation. At
one time, the constitutional doctrine of intergovernmental tax immunity held that, as a
matter of constitutional relationship between the federal government and the states, the
federal government may not tax the sovereign states. This doctrine has been so eroded
over the years that it is difficult to determine what its remaining scope might be.

During our previous consideration ofthis issue, the Supreme Court decided
South Carolina v. Baker, 485 U.S. 505 (1988), which held (among other rulings) that
the doctrine of intergovernmental immunity did not bar a nondiscriminatOTy federal tax
on interest earned by holders of state government-issued bonds (“[Tjhe States have
never enjoyed immunity from ell federal taxes considered to be ‘on’ a State.”).
Although that case did not deal with a federal attempt to tax a State or state
instrumentality, but rather a state attempt to dealt with a tax on bondholders, the Court
offered a sweeping analysis ofthe doctrine of intergovernmental tax immunity, a
discussion which might be characterized as dicta. Although the Court never addressed
the question of the “extent to which, if any, States are currently immune from direct
federal taxation,” 485 U.S. at 523 n. 14, the decision includes the often-quoted caveats
that “at least some state activities have always been subject to direct federal taxation”,
485 U.S. at 523 n.14, and “at least some nondiscriminatory federal taxes can be
collected directly from the Stated even though a parallel state tax could not be collected

directly from the Federal Government.” 485 U.S. at 523.3

We concluded that South Carolina, read in conjunction with the Court’s
expansive reading of the commerce clause in Garcia v. San Antonio Metropolitan
Transit Authority. 469 U.S. 528 (1985), suggested that the Court recognized few
restraints on the federal commerce or taxing powers over state activities. Nevertheless,
we believed that the Court was likely to conclude that there was a limited setofcore
powers ofsovereignty that would remain immune from the federal taxing power, such
as state tax revenues, but that there was less comfort that the Court would not approve a

3The Court defined "directly” with respect to a state tax on the federal government as
““when the levy falls on the United States itself or on an agency or instrumentality eo closely
connected to the government that the two cannot realistically be viewed as separate entities
and indicated that the same definition applied to a federal tax on a state. 485 U.S. at 523,
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Re: Alaska Permanent fond Corporation SORENSEN & LOfifly/gEn
Dear Jim:

You have requested an update of the Report (“Report ) that we provided to the
Alaska Permanent Fund Corporation (“APFC”) approximately 10 years ago, regarding
the question whether the Fund and APFC are subject to federal taxation. | have
reviewed the cases and rulings that have been issued since 1988, as well as the statutory
amendments made to Title 37, chapter 13 of the Alaska Statutes, Attorney General
opinions, and the recent annual reports. This letter summarizes and discusses the legal
developments relating to the central legal arguments addressed In our previous report.
We assume forpurposes of this letter that the factual description ofthe Alaska
Peimanent Fund (“Fund") and the APFC contained in ike Report are still applicable,
apart from the legislative amendments which substituted references to the fiind for
references to the APFC, and other changes discussed below at page 32.

| Executive Summary

As before, we believe that there are three primary arguments supporting the
position that the income ofthe Fund and the APFC are not subject to federal taxation.

First, it might be argued that the constitutional doctrine ofimplied immunity of
state instrumentalities from federal taxation applies. Aswc concluded before, this
doctrine has been so narrowly construed that it offers only questionable protection. The
few legal developments under this doctrine have only reinforced our previous

conclusion.
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Second, we relied on a history of IRS rulings, albeit withoutjudicial authority, to
argue that income earned by a State or an integral part of a State is not specifically
subjected to State taxation. Since 1988, there has been quite a lot ofruling activity
related to the integral part doctrine, as well as publication ofthe firstjudicial decisions
to address it. We believe that these additional authorities strengthen the position that the
Fluid and the APFC arc an integral part ofthe state and thus not subject to state taxation.

Third, we argued that, in the alternative, the income is excluded under section
115 of the Internal Revenue Code (“Code™).1 Section 115 excludes from gross income
any income that is derived from the conduct ofan essential governmental function and
accrues to a State or political subdivision. Atthe time ofthe Report, there were a
number ofolder authorities in this area, but there were no recent authorities. Since
1988, this haa been an unusually active area for IRS rulings. Recent case law also has
addressed this statute, and the IRS has published one ruling ofprecedential value.
Although we believe that these developments continue to support also the position we
took with respect to the Fund and the APFC, they do indicate that the IRS’s analysis
increasingly turns on the issue ofprivate benefit.

In short, we believe that the legal developments in this area in the last 10 years
reinforce the conclusions reached in our earlier Report,2

Fintdly, we note Lhala number ofthe recommendations we made to strengthen
the Fund and the APFC’s position were subsequently adopted. We felt at the time that
the practical changes and proposed statutory amendments would substantially reinforce
the State’s legal position that the Fund and the APFC are integral parts of the State and
that income earned on Fund assets is earned directly by the State. Wc believe that the
factual analysis in the subsequent cases and rulings underscore the wisdom of such

actions.

1All references to the Internal Revenue Code or the Code are to the Internal Revenue
Code of 19R6 as amended, 261J.S.C,. §1&tmij

2We hnve reason to believe that the IRS is currently considering several additional
private rulings under the integral part doctrine and section 115, which may further elaborate on
the factors that are essential to exemption under the integral part doctrine or exclusion from
income under section 115. We understand that they have been controversial, in that they were
previously submitted and rejected and have been resubmitted to the IRS. We do not have
enough information at this time to determine ifthe rulings will add any meaningful discussion or

elaboiaiiou to Lite priur rulings.
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Il. Constitutional Immunity

Ths 1988 Report concluded that the constitutional doctrine of implied
intergovernmental tax immunity had been so narrowly interpreted over the years that it
was unlikely to provide a reliable basis for arguing that any income received by a state
was immune from federal taxation should Congress choose to impose such taxation. At
one time, the constitutional doctrine of intergovernmental tax immunity held that, as a
matter of constitutional relationship between the federal government and the states, the
federal government may not tax the sovereign states. This doctrine has been so eroded
over the years that it is difficult to determine what its remaining scope might be.

During our previous consideration ofthis issue, the Supreme Court decided
South Carolina v. Baker, 485 U.S. 505 (1988), which held (among other rulings) that
the doctrine ofintergovernmental immunity did not bar a nondiscriminatoiy federal tax
on interest earned by holders of state government-issued bonds (“[T]he States have
never enjoyed immunity from all federal taxes considered to be 'on’ a State.”).
Although that case did not deal with a federal attempt to tax a state or state
instrumentality, but rather a state attempt to dealt with a tax on bondholders, the Court
offered a sweeping analysis of the doctrine of intergovernmental tax immunity, a
discussion which might be characterized as dicta. Although the Court never addressed
the question ofthe "extentto which, ifany, States are currently immune from direct
federal taxation,” 485 U.S. at 523 n. 14, the decision includes the often-quoted caveats
that “atleast some state activities have always been subject to direct federal taxation”,
485 U.S. at 523 n. 14, and “at least some nondiscriminatory federal taxes can be
collected directly from the States even though a parallel state tax could not be collected

directly from the Federal Government.” 485 U.S. at 523.3

We concluded that South Carolina, read in conjunction with the Court’s
expansive reading ofthe commerce clause in Garcia v. San Antonio Metropolitan
Transit Authority. 469 U.S. 528 (1985). suggested that the Court recognized few
restraints on the federal commerce or taxing powers over state activities. Nevertheless,
we believed that the Court was likely to conclude that there was a limited set ofcore
powers ofsovereignty that would remain immune from the federal taxing power, such
as state tax revenues, but thatthere was less comfort that the Court would not approve a

3The Court defined "directly” with respect t0a state tax on the federal ?overnment as
“’when the levy falls on the United States itself or on an agency or instrumentality so closely

connected to the governmentthat the two cannot realistically be viewed as seBara Eentities
and indicated that the same definition applied to a federal tax on a state. 485 U.S. at 523.
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nondiscriminatory tax on other state income, such as investment income. Report at 69-
76.

The South Carolina case, of course, had just been decided at.the time of our
prior Report, and the impact of the decision and dicta therein had not yet been
determined. Since then, there have been approximately halfa dozen federal cases
regarding the intergovernmental tax immunity doctrine, and none have given us a reason

to alter this conclusion.

Specifically, in a case concerning federal taxation of investment income of
the state-created Michigan Educational Trust (“MET™), a federal district court
rejected the intergovernmental tax immunity claim on the grounds that the MET was
not so closely connected to the state that the two could be realistically be viewed as
separate entities. Michiganv. United States, 802 F. Supp. 120,126 (W.D. Mich.
1992). Onappcol, ihc state dropped its intergovernmental immunities claim. The
6th Circuit eventually ruled that the Michigan Educational Trust was indeed an
“integral part” of the state, and thus exempt from federal taxation. Michigan v.
United States, 40 F. 3d 817 (6th Cir. 1994). The Court noted, however, that “it was
an appropriate move" for the state to drop its intergovernmental immunities
challenge because that doctrine had “been severely eroded with the passage oftime,
and several years ago the Supreme Court suggested that it is now an open question
whether there is ‘any’ extent 'to which Slates are currently immune from direct non
discriminatory federal taxation.”" Michigan v. United States, 40 F.3d at 823
(quoting Sout}r/w Carolina v. Baker. 485 U.S. 505,518 n.Il (1988)).

The 6th Circuit concluded that “we are confident that today's Supreme Court
wouldsny that Congress Isfree to Impose a non-discriminator)! taX on the

investment income at issue here ifit wantsto."

40 F.3d at 823 (emphasis added). Since the Court had already concluded that the MET
was an integral part of the state, this statement with respect to the intergovernmental
immunities doctrine is disturbing, since it indicates that even a generally favorable Court
would not conclude thata state’s investment income is exempt from federal taxation.

Since then, no other case has addressed the question ofthe potential permissible
constitutional scope of federal taxation ofthe states.4

* Several cases have discussed the doctrine in the context ofdiscriminatory Indirect
state taxation of persons or entities arguably associated with the federal government These
include: diicriminatory state taxation of federal retirees, sec. e.g., Harper V. Virginia, 509 U.S.
86 (1992); Davis v. Michigan. 489 U.S. 803 (1989); nondiscriminatory state taxation of oil and
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I1l.Fedcral Taxation Does Nut Reach Incumc Earned by an Integral
Part ofa State
We previously contended that the strongest argument was that the Fund and the
APFC were an “integral part” of the state, and thus wholly outside the federal tax code.
That is, the IRS has consistently taken the position that the federal income tax law does
not impose income Uu on income earned directly by a State or an entity ihai is an
“Iintegral part” ofa State absent a specific statutoiy provision.

This is a separate argument from the constitutional doctrine of intergovernmental
immunities, which is premised on the constitutional relationship between die federal

government and the states.

In contrast, the “integral part” argument assumes that, if Congress so chose, it
might be empowered to tax the states directly, but that carefiU review ofthe income tax
laws reveals that Congress has not attempted to do so. Atits most developed, the
“integral part" theory argues that any congressional imposition oftax must be clear and
unequivocal. The Internal Revenue Code expressly taxes corporations, but does not
expressly tax states or political subdivisions, and there is no evidence that Congress ever
intended the code to apply to states. The IRS had developed this theory in several
precedential published rulings as well as numerous riunprcucdcnlial administrative

interpretations and internal memoranda. See Report, at27-39.5

R/Ias production on Indian reservations by non-Indian leasees, Cutlun Petroleum Corp. V. New

€XICO, 490 U.S. 163 (2988) (describing the intergovernmental immunities doctrine as
“thoroughly repudiated' by modem case law™); and whether state use taxes on bankruptcy sale

grocee,ds, unduly burden the processes of the federal bankruptcy court, California V. Sierra
ummit, Inc., 49U U.S. 844 (1989).

3See the Report, at footnotes 26 and 30, for a discussion ofthe vuying forms ofIRS
interpretations and rulings, and their precedential weight. In this letter, we have included
discussion of many Private Letter Rulings (PLR) which are written advice provided to taxpayers
who submit written requests for rulings on specific IePaI Issues based upon a specific set of
facts. Under section 6110(jX3), such private letter rulings are directed only at the taxpayer that
reguested the ruling and may not be used or cited as precedent. Since the IRS has substantially
reduced its output of published guidance and no longer produces even general counsel
memoranda (discussed at footnote 30 ofthe report), private rulings are a valuable window into
the developing position ofthe IRS, particularly in areas such as this which are rarely the subject
of published guidance and even more rarely litigated. Although nonpreccdenti&l, private letter
rulings also can provide a basis for seeking a similar interpretation by the IRS with respect to

similar fact patterns.
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Atthe time ofthe Report, there was no judicial authority to support the “integral
part” theory. In our Report, we discussed the thcn-rccent IRS private ruling issued to
the Michigan Educational Trust (“MET*), which was the nation's first govemmeni-
sponsored prepaid college tuition plan. In that ruling, the IRS determined that the fund
was notan integral part ofthe state, and thus its income was not exempt from taxation.
PLR 8825027. (March 29, 1988). Since our Report, the State ofMich_i%qn challenged
the IRS in tax refund litigation. The trial and appellate decisions in Michigan v. United
States are the only judicial decisions ever to consider the integral part theory. 802 F.
Supp. 120 (W.D. Mich. 1992), rev 'd} 40 F.3d 817 (6th Cir. 1994).

Since 1988, the IRS has been invited to rule on the “integral part” theory several
times, due in large part to the interest on the part of the states in prepaid college tuition
investment programs, disaster insurance funds, and self-insurance programs for local
governments. The IRS has issued another precedential Revenue Ruling as well as
numerous private rulings. These rulings, however, have further developed the theory in
unexpected ways. The IRS has been inexplicably inconsistentin its approach, narrowly
applying the theory in some cases (prepaid state tuition plans) yet expansively applying
it in others (state disaster insurance programs).

A.  Michigan Educational Trust

The Michigan Education Trust case is interesting because of the many structural
parallels with APFC in terms ofits creation and control by the State. Its facts diverge,
however, in terms ofthe source and destination of the funds. It further highlights the
IRS’s concern with private benefit, although this typically is raised in the context of
section 115 rather than the “integral part” doctrine.

The Michigan Education Trust was established as a public corporation. Its
coiporatc purpose — higher educaliuji— was declared by lhe legislature to be a public
purpose and an essential function ofstate government. It was “allocated by law” to the
state treasury department, but acted independently ofthe department. Ithad an
independent board appointed by the governor and confirmed by the senate; the board
included the state treasurer. The board exercised its powers as authorized by the statute,
including investing, paying out funds, determining the eligibility ofparticipants, and
contracting on behalfof the state. A separate state administrative board was made up of
ufiicera of the state, includ'tig the governor. The administrative board had to approve

the form contracts used.

The state attorney general had advised the trust's board that it was an “agency”
ofthe state. The employees of MET were subject to rules governing state employees,
€.g., civil service and state laws governing liability of public officers, and the MET was
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subject to laws governing the conduct of state agencies, €.0,, open records law, open
meetings laws, and FOIA. The attorney general provided legal counsel.

An important factor was the source of funds — the entire assets ofthe MET
consisted of actuarially-detennined amounts paid by parents under pre-paid tuition
contracts. MET was to invest the funds and guaranteed the college tuition of
beneficiaries at some time in the future. The act expressly provided that the funds were
to be used solely for the purposes ofthe trust and could not be used by the state for any
other purposes. The assets of MET were not considered state money or state revenues,
and were not subject to payment of full faith and credit obligations ofthe state (although
the appellate court later determined that the reason for this may have been to give the
trust broader investment powers than it otherwise would have). Another important
factor was the destination of funds, which were to be paid out to beneficiaries.
Moreover, upon dissolution, the assets would not go to the state but would be distributed
pro rata to the investors, although state could claim any actuarially determined excess.
The state was not legally obligated to make up any shortfall in funding, although it was

authorized to do so.

The MET funds were segregated from state funds, although they could be pooled
with state funds for investment purposes. Apparently, state treasury department
employees actually handled the investments. The bank irust accounts were in the name
ofthe state treasurer, with the state as agent tor the trust. MET made an annual
accounting to the state governor and legislature. Annual audits were conducted by the
state auditor general. Fund payments were paid out through state warrants. Trust

income was exempted from state taxes.

During ourwork on the 1988 Report, the IRS issued a private letter ruling
rejecting the exempt status ofthe MET. PLR 8825027 (March 29,1988). The IRS
discussed 'be “integral part” theory only briefly, concluding that MET was not an
integral part ofthe state. The key factors mentioned in the IRS ruling were that it was
create” as a corporation to operate independently from the state; the trustees’ decisions
could not be overridden by any state agency; the funds were not derived from the state,
were not subject to the claims ofthe state’s creditors, and were not considered state
funds; the state could not loan, transfer, or use MET funds for any purpose; and the
MET funds could be used only for the tuition payment or refUnds to investors.

Michigan then filed returns and sued for a refund ofthe taxes paid. In the
District Court, the parties stipulated the facts and filed cross motions for summary
judgement. The District Court denied the refund claim, determining as a matter of law
that the MET was subject to federal taxation. Michigan v. United States, 802 F. Supp.
120 (W.D. Mich. 1992). Michigan raised, and the court addressed, several possible
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bases for exemption — constitutional doctrine of intergovernmental immunities und the
10th Amendment, the integral part ofthe state doctrine, section 115, and section
501 (which expressly exempts charities and certain other similar entities).

The District Court implicitly accented the “integral part” theory as a matter of
law that states arc defacto exempt from xederal internal revenue laws. MET was a
corporation, however, and thus was subject to federal taxation unless it was an integral
part ofthe state entitled to the state’s immunity. The Court concluded that MET was not
an integral part of the state because, although the state put up some seed money, the
actual funds came from investors and could not be used by the state to pay state
creditors or for any other purposes. Also, MET’s obligations were not backed by the
full faith and credit ofthe state.6 The Court concluded that these facts demonstrated that
MET was an entity distinct from the state and not entitled to immunity as an integral

part ofthe state.

Michigan appealed to the 6th Circuit, which reversed, holding that the MET was
exempt from federal taxation, as an instrumentality or political subdivision, and as an
integral part of the state. Michigan v. United States, 40 F. 3d 817 (6th Cir. 1994).1ev
802 F. Supp. 120 (W. D. Mich. 1992). The 6th Circuit initially addressed the question
whether Congress had imposed taxation on a government corporation such as MET.

The Court observed that the Internal Revenue: Code plainly imposejjaraagwrporations.
Literally read, that section would lax all govemmenlal corporations include)
municipalities organized as bodies corporate, public universities, and-fcdefal
instrumentalities that are organized in corporate form (citing a list of federally owned
corporations that are presumed to be exempt from taxation). The IRS conceded the
legal premise that the Code did not impose taxation on a state, a political subdivision, or

an “integral part ofa stats.” 40 F.3d at 823.

The Court further cited a long line of Supreme Court authorities requiring
Congress to express its intent unequivocally when it intends to alter the usual
constitutional balance between the States and the federal government. The Court
concluded that Congress knew how to make the kind of “plain statement” necessary tn
impose a tax on a state instrumentality but had not done so here.

_ 4The Court’s opinion regarding the constitutional arguments and section 115are
discussed at pages 3-4 and 25-32, respectively. The court also rejected exemption under section
501 because MET’s direct benefits impermissibly inured only to parents who purchased
contracts, thus violating the private benefit and private inurement restrictions on section 501
charitable organizations A$ we suggested in our prior Report, a similar concern would likely be
raised with respect to the Fund, APFC, and the dividend program if exemption were sought

under section 501.
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Unfortunately, the 6lIh Circuit's decision is so over-inclusive in its argument and
use ofanalogous legal tests that it is somewhat muddled, and to some extent confuses,
rather than clarifies, the appropriate legal standard under the "integral part” theory. The
6th Circuit seemed to feel that it had to conclude thatthe MET was not only an
instrumentality but also a political subdivision in order to conclude that it was an
integral port ofthe state. The Court determined that the aiatistoiy description of the
MET as a “public body corporate and politic” rendered it a state instrumentality. 40
F.3dat818. The Courtrelied on an Advisory Opinion ofthe Supreme Court of
Michigan that the grant of corporate powers to a state agency rendered it a "quasi-
corporation” but that the agency nevertheless “remains an instrumentality ofthe State.”
Jd. (quoting Advisory Opinion re Constitutionality of PA 1966,380 Mich. 554,575,158

N.W. 2d 416,425 (1968)).

The Court then reviewed the case law regarding whether an entity is a political
subdivision or pan ofa state for tax purposes, concluding that the standard was whether
the entity had been created by state authorities, acting within their constitutional powers,
and had been delegated the right to exercise a part ofthe site’s sovereign power for the
purposes o f carrying nut state functions. The treasury regulations defined “political
subdivision™ as a division ofthe state which either is a municipal corporation or has
been delegated the right to exercise part ofthe sovereign powers of the state. The Cuurl
concluded that the contractual obligations ofthe MET were no less than those of other
entities determined by the courts to be political subdivisions, and that the contracting
powers delegated to the MET empowered it to exercise essential governmental functions

on behalf ofthe state. |d. at 825.

Citing prior authorities8, the Court focused less on the creation and powers ofthe
entity rather than its purposes, finding that the “real criterion” V/as wliether Ilie activities

~ TNotsurprisingly, this aspect of the Court’s decision has been criticized as confused
and inconsistent with the authorities relating to political subdivisions, primarily on the grounds

that MET was not granted sovereign powers.

8 Commissioner v. Shamberg's Estate, 144 F.2d 998 (2d Cir. 1944), cert, denied, 323
U.S. 792 (1945) (port authority is political subdivision even though it had no power to impose
taxes or pledge the credit of the state and was not subject to debt-limiting provisions of state
constitution). Critics question how MET can be a political subdivision without sovereign
power*. The political subdivision argument is not likely to be strong outside the 6th Circuit, due
primarily to the lack ofsovereign powers. The case law is quite old that a political subdivision
must have sovereign powers, defined M the power to tax, the power ofeminent domain, and the
power to regulate (the police power). The case cited, Shamberg's Estate, is the leading
“political subdivision” case. It dealt with a port authority that had eminent domain and police
powers, but not the power to tax - it was held to be a political subdivision. Other political
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ofthe subdivision were for a public purpose. Responding to the District Court’9 rather
summary dismissal of higher education as a governmental function, the 6th Circuit
determined that education was a governmental purpose and public ftinction, particularly
given the history of Michigan as a land grant state and the emphasis in the state
constitution ofeducation as an essential government function. The Court noted that the
act creating the trust included extensive legislative findings that it was an essential
function of the state to support education, to encourage attendance to state institutions,
end to provide educational assistance to students. The Court found that education was at
least as much a state purpose as the bridges and tunnels that were the functions ofthe
entities held to be exempt political subdivisions in the prior case law. The Court thus
concluded that MET was a public agency authorized to exercise contracting powers on
behalfofthe state for a purpose declared by the legislature to be a public purpose.

The Court then added that MET would qualify as a political subdivision since it
was a “public body corporate and politic”, and thus was “in a broad sense" a municipal

corporation. | at $25-26.9

For further support, the Court also borrowed a six-factor test used by the IRS
and the courts for determining whether an entity is an agency or instrumentality for
purposes of federal law governing governmental benefits plans. Those factors are (1)
whether it is used for a governmental purpose and performs a governmental function;
(2) whether itperforms its function on behalfofa state orpolitical subdivision; (3)
whether there are private interests involved or whether the state or political subdivision
has the powers and interests of an owner; (4) whether control and supervision is vested
in public authorities; (5) whether express statutory authority is required for the
instrumentality and whether such authority exists; and (6) the degree of financial
autonomy and the source ofoperating expenses. 40 F.3d at 826-27 (citing Rose v. Long
Island Railroad Pension Plan, 828 F.2d 910 (2d Cir. 1987), cert, denied, 485 U.S. 936
(1988), and Rev. Rul. 57-128,1957-1 C.B. 311). The Court concluded that MET
satisfied the first five factors (the sixth was not presently satisfied but the court

subdivision cases discussed by the 6th Circuit include Commissioner v. White's Estate, 144 F.2d

792 (2d Cir, 1944?](brid _eauthorit)&was political subdivision with power to issue exempt
bonds); Philadelphia National Bank v. United States, 666 F.2d 834 (3rd Cir. 198!)(Temple
Unijversity was not a political subdivision eligible to issue tax-exempt debt): Rose v. Lone Island
Railroad Pension Plan, 828 F,2d 910 (2d Cir. 1987), cert denied, 485 U.S. 936
("SSXmetropolitan transit authority (MTA) was political subdivision and pension plan was pan

ofMTA).

9The Court did not cite any authority for this conclusion, which not surprisingly, also
has heen criticized by commentators and th* IRS.
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speculated that it could not be ruled out for the future), and concluded that, on balance,
the presence of five factors led to the conclusion that it was a state instrumentality.10

The Court also distinguished United States v. Maryland Savings-Share
Insurance CorPoratlon, 308 F.Supp. 761 (D. Md.), revdon other grounds, 400 U.S. 4
(1970) CMSSIC), which was discussed in our Report at pages 85-90. In MSSIC, the
Supreme Court upheld the lower court’s conclusion that a nonprofit insurance
corporation charted to insure savings and loan accounts was not exempt Hum federal
taxation as an instrumentality. The 6th Circuit pointed out that that MSSIC was a
private corporation, organized by and lor savings and loan members, with a Board
largely comprised ofelected directors. 40 F,3d at 827-828. In contrast, the MET was a
public instrument-dity, bad a board appointed by the governor, and was delegated
authority to contract on behalfof the state.

The court also rejected both o fthe government’s arguments that the trust could

not be an integral part of the state because its coiporatc form made it functionally
independent and because the source and earmarking of funds made it fiscally
independent. The Court determined that it was "immaterial’ that the state chose to use a
public corporation rather than to assign the functions to a traditional department. 40

F.L 4at 828. The Court cited the example of the U.S. Postal Service as a corporate entity
thar did not become taxable by virtue of its corporate form. 40 F.3d at 828-29.
Similarly, the Court rejected die argument that the source or earmarking of funds was
determinative, again citing the example ofthe U.S. Postal Service, the TVA, and ports
authority as examples of governmental instrumentalities that obtain funding from

private sources and are earmarked for the performance of public functions that the
agencies were created to perform. The Court was also critical ofthe government’s focus

NCritics argue that this six-factor test of “instrumentality” Is irrelevant for two reasons.

First, it was developed in a different context involving different law, legislative history and
intent, and different requirements (ERISA and governmental plans). This argument was made
by the IRS in criticizing the MET case in subsequent rulings. See, €.0., PLR 9809013 (Nov. 7,
1997); PLR 9706Q06(Nov..87T596); PLR 9627016(April 5,1996); PLR 9622019 (Feb. 28,
1996). The IRS’s challenge is a bit disingenuous, however, since it was the IRS itselfthat
issued a series of Q.C.M.s and rulings relying on this six-factor test for purpose ofsection 115.
See. e.0.. G.C.M. 34704 (Dec. 2, 1972); G.CM 34502 (May 2,1971); PLR 8820010 (Feh. 16,
1988); PLR 8740015 (July 2, 1987); PLR 8650017 (Segt._1_011986‘. Second, critics argue that
“Instrumentality" is not synnnymnns with “political subdivision” or "integral part ofa rtata”,
and that instrumentalities are not even certain of exemption under section 115. See, e%, Letter
to Editor from Prof. Ellen P. April, 66 Tax Notee 121 (Jan. 2, 199(:5')’\§0itir€ Maryland Savings-
Share Insurance Corp. x. United States, 400 U.S. 4,7 n.2 (1970) CMSSIC*)and Rev. Rul. 77-

261,1977-2 C.B. 34)
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on the form, rather than the substance of the entity, analogizing the trustto govenuuenl
student loan programs and state pension funds. 1d at 829.

Not surprisingly, the IRS has chosen to reject the 6th Circuit’s decision,
criticizing it in public appearances and statements, and taking the position that it is not
authoritative anywhere outside the 6th Circuit. In rulings since MET, the IRS has
repeatedly rejected the analysis ofthe Court as “internally inconsistent”, arguing that its
“reliance on tne [six] factors listed in Rev. Rul. 67-128 ... to reach its conclusion is
misplaced." See, €.0., PLR 9809013 (Nov. 7,1997); PLR 9706006(Nov. 8,1996); PLR
y627UL16(April 5,1996): PLR 9622019 (Feb. 28,1996). Moreover, the IRS declared
that it would no longer entertain state requests for rulings relating to the exemption of
state prepaid tuition programs under the “integral part” theory or section 115, thus
shutting the door on states that might want to adopt a variation on the Michigan plan
that might be more acceptable to the IRS. Rev. Proc. 96-34,96-1 C.B. 721.

Lacking access to guidance, the states began to lobby for Congressional grant of
exemption to such programs. Finally, in 1996, the Small Business Job Protection Act
added new section 529 to the Code, which expressly provides tax-exempt status for state
tuition programs that meetthe requirements of the statute. P.L. 104-188,61806. Even
after this statement of Congressional approval, the IRS continues to refuse to issue
rulings under the “integral part” theory or section 115 to states relating to prepaid tuition
programs, thus in effect taking the position that only plans organized pursuant to.the
statute may he exempt. Rev. Proc. 98-3,1998-1 I.R.B. 100 (Jan. 5, 1998).

B.  Disaster Insurance Programs

The IRS has issued a number ofwidely publicized “integral part” rulings to
states in recent years that shed additional light on the IRS’s concerns in this area,
particularly regarding which characteristics ofan entity qualify it as an integral partof
the state. In contrast to the MET IRS ruling, the extent to which a proposed state
entity’s activities appear to be private rather than public in nature (e.g., private funds,
investors, beneficiaries) continues to be a significant consideration, yet apparently is not
determinative once certain other indicia of state creation and control and financial

eoimnitiiien| axe satisfied.

The mostsignificant rulings in recent years involve a series ofproposed state
disaster insurance programs, which typically create some sort of entity or fund which
individuals or insurers would pay into or purchase insurance from, which entity would
then pay claims nr reimburse insurers in the event ofa certain natural disaster.
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1. Florida Hurricane Catastrophe Fund

In 1995, Florida snccessf(jl*btained a private ruling which held that the
Hurricane Catastrophe Fund (“CAT Fund”), a trust fund created by state law, would be
considered an integral part ofthe state. PLR 9507037 (Nov. 4,1994). Itis described as
a “trust fund under state law”, I.€., a separate legal entity, but it does not appear from the
ruling or the state statute that it was structured as an actual trust but rather as a state
fund. Participating insurers were to pay premiums into the fund, and would be
reimbursed for a percentage oflosses resulting from certain events. The state also
Imposed an assessment on a broader class ofinsurers, including many nonparticipants,
with the revenues to be earmarked for the fund.

It appears that the state was not liable if the fund proved to be insufficient,
although if that occurred, local governments could issue revenue bonds for the benefitof
the fund, and the bonds would be backed by the fund’s future revenues. Itappears that
monies in the fund were not subject to the state’s creditors. The ruling does not indicate
whether the fund was treated as a state account for accounting purposes, or whether
there was any duty to provide financial reports or to be audited by the state. The state
legislature also could appropriate funds from the fund for grants to local governments
and nonprofits for preparedness programs. All assets ofthe fund would revert to the
state upon termination ofthe fund. It was governed by the State Board of
Administration, a three-member board comprised entirely of state officials. Operations
ofthe fund were conducted by fund employees and contract advisors. It appears that the
board was not created for the purposes of governing the fund, but rather was a pre-
existing body that had been created under the state constitution to administer certain
special purpose tax revenues, and also could be delegated other powers under state law.

The ruling cryptically states that “[t]he method ofaccounting for moneys related
to certain operations docs not by itselfdetermine whether the operation is an integral
part of the state or an entity separate from the state.” Nothing in the ruling discusses the
method of accounting for funds. It is known that the fund was very controversial and
was initially rejected by the IRS. This commentmay be an observation that the fund
was actually a state fund, rather than an independent fund, and that that distinction alone
did not resolve the issue ofintegral part. Certainly, past IRS rulings have found that the
existence ofa separate legal entity or independent entity was a determinative factor in
finding That an entity was not an integral part of the state.

The ruling does rely on the state’s exercise ofits taxing power and “significant
contribution” of monies to the fund, the state’s power to appropriate monies from the
fund for certain specified purposes, and the state’s receipt of the assets upon dissolution
as significant factors in concluding that the state has a “financial interest” in the fund.
Another factor cited by the ruling was that the monies could only be used for purposes
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authorized by state iaw, and nu oilier purposes. The ruling also noted that the state
exercised direct control over the fund through the board which consisted of state

officials.

Curiously, there was no discussion of the issue which animated the debate over
the MF.T ruling — the significant private benefit Here the very purpose of the fund, as
there, was to pay out virtually all of the income and assets to private parties, but that
issue was not even discussed. Apart from the MET ruling, it would appear from a
general .eview of IRS rulings that the private benefit analysis is limited to section 115
and plays little or r.o part in determining whether an entity is an integral part of a state.
That may well be the wrong interpretation ofthe IRS’s position, however.
Contemporaneous public statements by Florida state officials during the ruling
negotiations indicate thatthe IRS’s chiefconcern was indeed the MET -type private
benefit issue. The Florida CAT Fund was perceived by the IRS not as a state fund but
rather as plan to help private insurers. Negotiations with the IRS dragged on for over a
year — the IRS apparently demanded that the state have | significant investment ofits
own funds at risk in the fund before it would rule that it was an integral part ofthe state.

Subsequently, Florida apparently did not enact the plan in the form it was
presented to the IRS, and the IRS threatened to withdraw the exemption ruling unless
the state committed “significant” state funds to the fund. Several amendments to the
plan were made, including additional annual appropriations from die general revenue

fund and another state trust fund for the first two years, a broader base of
nonparticipants who would be taxed to fund the program, and additional powers on the
part ofthe state to appropriate monies from the fluid. The IRS accepted these changes
and issued a favorable supplemental ruling. PLR 9522039 (March 6, 1995).

2. Hawaii Hurricane Relief Fund

In the wake ofHurricane Iniki, Hawaii also developed a state sponsored disaster
relieffund, which the IRS held was an integral part of the state. PLR 9627016 (April 5,
1996). Significantly, the fund was established as a public corporation. The fund was
placed under the State Department of Commerce and Consumer Affairs for
administrative purposes. The board was made up ofthe commissioner of insurance, €X
officio, and six members chosen by legislative leadership and the govrmor.
Departmental employees were assigned to the fund, and continued to be considered state

and departmental employees.

The fund issued hurricane policies for properties covered by private property
insurance, and the private insurance companies served as servicing agents for the fund
hurricane policy os well as the properly insurance. The fund's policy revenues were
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kept in a trust fund outside the state treasury. The fund revenues came principally from
annual premiums for the policies. The fund was authorized to levy annual assessments
un insurers in Lhestale. The law also created a special mortgage recording fee to be
earmarked for the fund. Ifthe fund was insufficient to pay claims, the law also provided
forincreased assessments on insurers, or additional special assessments, or surcharges
on hurricane policy premiums. Additionally, the law authorized creation ofa bond fund
within the state treasury, and authorized the commerce department to issue state debt
obligations which would not be backed by the full faith and credit of the state, as well aa
other further revenue bonds which would be backed by the full faith and credit ofthe
state under certain limited circumstances. The bond fund would make loans to the trust
fund to support its operations. Upon dissolution of the fund, any remaining monies after
settlement ofany claims, would revert to the state general fimd.

The ruling concluded that the state exercised significant control over the fund.
All board member would be state officials or nominated by state officials and confirmed
by the state senate. The initial plan of operations was subject to legislative review; It
would be administered by a state department and was required to report annually to the
state insurance commissioner. Employees were considered employees ofa state
department. The state had made a substantial financial commitment to the fund through
assessing the mortgage recording fee, levying an annual assessment on insurers,
providing for potential surcharges on premiums, pledging full faith and credit for certain
debt obligations, and receiving the assets of the fund upon dissolution. Based on the
elements of state control and financial commitment, the IRS concluded that it was an

integral part ofthe state.

3. California Earthquake Authority

The IRS revisited the issue with the California Earthquake Authority (“CEA™),
issuing, revoking, and reissuing rulings as the state amended its proposed program to
satisfy the IRS. Initially, after about six months of negotiations, the IRS issued a private
ruling determining that the CEA was an integral part ofthe state. PLR 9622019 (Feb.
28,1996). Asdescribed in the niling, the CEA was established bv a statute which
created both an agency and the fund to provide earthquake coverage. Private insurers
were required to offer coverage in one oftwo ways — either directly, or by participating
in the fimd and issuing a fund policy tc be administered and serviced by the private
insurer. Premium rates for fund policies were subject to approval by the state and
subject to public rate-making procedures.

The fund was governed by a hoard consisting ofthree voting members, all state

officials, and two nonvoting members, both legislators. The board members could
designate a state employee to serve in their place. The board also had an advisory panel.
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representing the insurance industry and general public, to be appointed by Ihe board
members. Meetings ofthe board and advisory panel were subject to state open meetings
requirements, lhe fund was administered under the direction ofthe state insurance
commissioner. The initial plan of operations had to be approved by the commissioner
and legislature. Subsequent amendments had to be approved by the commissioner.
Senior executives would be employed under contract. The fund’s employees were
subject to state civil service requirements, and subject to state laws governing post-

guvemmeil employment

The state annually would contribute the equivalent of the state premium tax
collections on the fund policies to the fund as part ofthe fund’s capital. The state also
contributed the remaining balance in a defunct previous earthquake trust fund.
Participating private insurers would pay an initial assessment to the fund based upon
market share. The primary source ofrevenue, however, would be premiums for fund
policies sold. The fund would purchase reinsurance. The statue authorized that a
certain percentage ofinvestment income could be used for earthquake mitigation
programs. Ifthe fund were unable to cover claims, the fund could ask the state treasurer
to issue debt obligations to be repaid through a policy surcharge, but the state would
have no liability for those obligations. The statute expressly provided that the state
would not be responsible for any ofthe liabilities ofthe fund. In the eventofthe fluid's

terminttion, all assets would be transferred to the state.

Tj\e ruling distinguished MSSIC on the grounds that: (1) only three ofeleven
MSSIC directors were selected by state officials; (2) the state made no financial
contribution to MSSIC; and (3) the state had no present interest in the income of
MSSIC. The ruling also mentions that MSSIC was a corporation, but does not discuss
the significance ofthat fact. The ruling also mentions that under the MSSIC charter, the
fell faith and credit ofthe state was not pledged for MSSIC’s obligations. Similarly, the
California statute expressly declined to give the state’s backing to the obligations or

liabilities o f the CEA.

The ruling also distinguished MET in a discussion, repeated in other ruling*, that
makes it clear that the IRS does not agree or acquiesce to that decision. The MET
decision was distinguished as “internally inconsistent” because it found that the MET
was both a political subdivision and an integral part of Lhe state. The California ruling
fenher rejected the decision’s discussion of the factors listed in Rev. Rul. 57-128 as
irrelevant because they apply only to entities that arc separate from a state, and are not
used to determine ifitis a separate entity or an integral part ofa state. This seems to
misstate the Revenue Ruling, which admittedly isnot an “integral part” or section 115
ruling, but in another context does spell outa list of factors to be considered in
determining whether a entity is an instrumentality ofa slate or not.
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Other faciors cited in the ruling were the significant government interest set forth
by the state in providing assistance to its citizens and economy in the event of natural
disasters of the magnitude ofan earthquake. The state also had argued that this plan
represented an exercise ofthe state’s power to regulate an industry, and that the fend
was as valid an exercise of state power as the regulatory alternatives.

Two months later, the IRS revoked the ruling letter for further review of the
issue. Letter dated April 30,1996, LEXIS, FEDTAX, TNT, 99 TNT 102-34. It appears
that this revocation may have been prompted by the state legislaturel' consideration of
further legislation that threatened to significantly revise the CEA.

The state then conducted an unusual high pressure campaign, seeking assistance
from the White House and imposing pressure through its congressional delegation.
Legislation was introduced in Congress to grant an express federal tax exemption to the

CEA.

Thenin June, 1996, the IRS reinstated the ruling granting exemption as an
integral part ofthe state without discussion. PLR 9641010(June 25,1996) (reinstating
PLR 9622019). The ruling noted that the state legislature was considering legislation
affecting the fend, and warned that the IRS was not giving any opinion as to die
continuing exempt status o fthe fund if the legislation were to be enacted,11

After the California legislature further amended the statutory scheme, the state
again sought a reaffirmation of the IRS’s ruling. Subsequently, the IRS again issued a
ruling to California, concluding that after numerous statutory changes, the CEA was an
integral part of the state. PLR 9706006(Nov. 8, 1996).

In general, the legislative amendments did not really address the issues of either
state control or financial interest, which apparently were the chief concerns o f the IRS.
The chiefpurpose of the m'mendments appears to have been to forbid the CEA from
declaring bankruptcy, to strengthen the capitalization ofthe fund, and to create
additional “tiers” ofremedy in the event that the assets of the fund proved inadequate to
satisfy claims, including various additional surcharges on participating insurers. The

1 Published accounts ofthe California Earthquake Authority tax negotiations, discussed
below, 'Jid private discussions with Florida, Hawaii, and California state officials and IRS
officials reveal that the IRS was very concerned about the overwhelmingly private benefit
characteristics ofthese funds. The IRS required amendments, if necessaiy, to strengthen state
control, to impose requirements that assets revert to the state upon dissolution (although given
the nature of these funds, the possibility of remaining assets is so remote as to be meaningless),
and must important, to require a significant state financial commitment.
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amendments also seemed to moke it harder for participants to avoid sharing the burden
of fund obligations by dropping cut. The only amendments that seemed relevant
enough to warrant mention in the IRS’s discussion in the final ruling were: (1) the
legislature “provided for” additional surcharges on policies, and probably more
important, the state appropriated some monies to assist in the start-up ofthe fund, and
loaned additional monies at a legal rate of interest; and (2) the board members and
officers were made subject to the financial disclosure requirements for state officials.
Otherwise, the ruling is almost verbatim identical lo the earlier ruling (PLR 9622019).

The California ruling is somewhat surprising in that the state assumed no
liability for the fend, unlike the Florida hurricane catastrophe fend. The California
insurance commissioner publicly stated that lawmakers demanded that the state’s
general fend be immune from liabilit , and described the structure of the program as one
of “building firewalls between the CEA and the General fend.”

C.  Other Integral Part Rulings

There have been a few other integral part rulings worth noting. linfnrhinately,
several rulings have made broad and disturbing statements that a corporation created by
a state is noton integral part ofa state because it is a corporation and is not within a
branch of government For example, in PLR 9549030 (Sept 11, 1995), the IRS ruled
that a corporation created by a county to manage a commercial district was notan
integral part ofthe State or a political subdivision ofthe State “because it was created as
an entity separate and distinct from the district and is not within the Executive or
Legislative branches of County". 12

Similarly, another ruling concerned a statc-crcatcd public corporation which was
organized to establish a university. PLR 8935012 (May 30,1989). The governing
board was appointed and confirmed by the state. It received state appropriations for
capital outlays and operational expenses. Apparently the state itselfargued that the
corporation was an entity separate and apart from the state. The IRS concurred and
concluded that it was not an integral part ofthe state, without further discussion. 13

Similarly, the IRS hae determined that a regional development authority was not
an integral part of the state, apparently because it was formed as a separate corporation,

2The ruling did conclude that the enrpnrafinn’s income was excluded from taxation
under section 115, and thus was required to file a federal corporate tax return.

B3The ruling did conclude that section 115 applied to exclude the corporation’s income
from federal taxation.
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had its own officers and employees, and was not under the control of any state agency or
any one political subdivision. PLR 9009063 (Dec. 8,1989).14

One distinction between these rulings and other favorable rulings is that these
involve public corporations, while other favorable rulings involve trusts or other entities
ofmore nebulous legal status It is difficult, however, to determine the significance of
corporate status, especially when the IRS does not elaborate on the issue, or when the
IRS eventually finds the entity to be exempt under another provision. For example,
while the IRS considered corporate status to be a negative factor for MET, it apparently
was not the determinative factor in concluding that it was not an integral part of the

state.

Certainly, there are other ruling* that conclude that a corporation can be an
integral part of the state. For example, the Hawaii hurricane fund was organized as a
public corporation, yet the IRS did not raise thatas an issue. It would appear generally
that while corporate status is a significant factor for the IRS, it may be neutralized by
sufficient evidence of state control and, in the words ofthe IRS, “domination." Seg,
€.0., G.C.M. 39601 (Jan. 30, 1987) (lawyer trust find); G.C.M. 38921 (Nov. 26,1982)
(housing authority).15 Yet is extremely difficult to predict when separate organizational
structure will be determinative or what level of government control renders a separately

organized entity an integral part of the state.

Also, ifa corporation cannot by definition qualify as an integral part of the state
due to its separate legal existence, then the same rational should apply to a trust. Yet
there are several rulings that conclude that trusts can be integral parts of a state. See

Rev. Rui. 87-2,1987-21.R.B. A(1987).

In one recentruling, the IRS held that a trust was an integral part ofthe state
regardless ofthe fact that was created as a separate and distinct entity apart from die
political subdivision. The IRS reviewed a trust setup by a municipality to pay retiree
medical benefits. PLR 9809013 (Nov. 7, 1997). Although the municipality asked for a
ruling under section 115, the IRS concluded that section 115 did not apply because the

4See also PLR 8934052 (May 21,1989) (arts commission is “corporate and politic,"
therefore not integral part).

5See also P2.R 8920056 (Fch 1989) (An unincorporated city economic
development board was not an integral part because the board could hire its own staff who were
not considered city employees. The board was created under state statute and fended by taxes,

hoard members were appointed by the city, the city budgeted expenses, the board submitted
financial reports to city, city audited the board).
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trust was an integral part of the state. The trust was created by statute to hold end invest
amounts contributed by the municipality to fund retiree medical benefits for former
public safety officers. The trustwas administered by a board, and six of the eight
trustees were appointed by program participants (and at the time were active municipal
employees although that was not a requirement), and only two were appointed by the
municipality. However, the legislative body ofthe municipality confirmed nil
appointments. Day-to-day administration was performed by a municipal employee, who
waa paid by the municipality and participated in the employee benefit system. The
municipality provided facilities, equipment, and legal services to the trust. The
municipality could amend or terminate the trust at any time, and in the event the trust
were terminated, all assetlwould revert to the municipality. The IRS stated:

~ Ifanenterprise is deemed to he an integralpart o fa State 0rpolitical
subdivision ofa state, that enterprise witl not be treated as a separate entityforfederal

taxpurposes, regardless ofthefact that the enterprise was created as a separate entity.

PLR 9809013.

The IRS determined that it must consider all the facts and circumstances,
particularly the state’s degree of control over the enterprise and the state’s financial
commitment to the enterprise. Key factors were thatthe municipality had made a
substantial financial commitment by providing all of the startup money as well as
portion ofthe annual costs. Other important factors included the significant influe., e
exerted by die municipality, its power lo amend or terminate the trust at any time, the

control over day-to-day operations by a city employee, approval ofthe board by the city
legislative body, and the requirement that the board act ody as authorized by the statute.

Yetin PLR 9217032 (Jan. 27, 1992), the IRS determined that @ mine reclamation
trust fund created under state law was not an integral part ofthe state because it was
separately organized as a trust under slate law, the trustees had total discretion over the
funds, and the trust could accept funds from nongovernmental sources, It is difficult to
square this ruling with the later disaster fund rulings, exceptthat it was clearly a

separately organized legal entity.

Whether the governing board is appointed by the state or independently elected

was a deciding factor in PLR 8944031 (Aug. 7, 1989). Thatruling held that a soil and
water commission was an integral part ofthe state, but the soil and water districts were

not an integral part because the governing bodies consisted of four independently
elected members and only one government appointee.
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Yet another group ofrulings echo the MET ruling in considering the source
and/or destination of the assets and income ofthe entity. In 1994, the IRS held that a
trust fund created by a state court to collect private contributions to pay forjudges*
portraits was an integral part of the state. PLR 9439008 (June 30,1994). The hinds
were from private sources and there was no financial commitment on the part ofthe
government. A key factor in the ruling, however, were that the court created the trust
and controlled it through its ability to select and discharge the state employees who
controlled the funds and the trust. Moreover, reflecting the IRS’s interest (sometimes)
in the destination of funds, the ruling was expressly made contingent on trust documents
being amended to provide that any funds remaining after the puiposcs were met would
be delivered to the government’s general fund. The ruling concluded that the trust was
an integral part of the state, since it was created by the court, controlled by the court
officers, and upon termination, any remaining funds would go the state general fund.

In another ruling, the IRS considered a “lifeline” fund, created by the state to
subsidize the utility rates ofthe poor, and concluded that it was an integral part of the
state. The fund was created by statute, although it is unclear from the ruling what its
legal status was. The funds came from a state-ordered surcharge on utility bills, and
were invested until paid out to needy individuals. It was administered by a committee
appointed by a state commission. No state officials served on the governing committee.
TTie fund’s budget was subject to state review, and annual reports were submitted to the
legislature. If terminated, assets would be distributed as ordered by a state public
utilities commission, but could not revert to private interests. The IRS concluded that
the fund was an integral part of the state due to the state’s control over the creation,
operation, funding, and supervision of the fund. PLR 8931042 (May 8, 1989). The fact
that the assets and income were paid out entirely to private individuals did not seem to

merit discussion.

Another recent ruling addressed funds created by state officials from the
proceeds of litigationjudgments or settlements. The state created two funds to hold
settlement payments received as a result of litigation by the attorney general. PLR
9733003 ((May 9, 1997). A fund was created in the state treasury to hold litigation
judgments or settlements, and was controlled by the treasury department Distributions
from the fund were made pursuant to court order. All Income from investment ofthe
fund was deposited in the fund. Fees were paid to the treasurer for investment and
administrative services. The fund consisted of two litigation settlements, funds A and
B. Settlement A was from state litigation against a trade school. The state court’s order
required the Attorney General to create a fund, fund A, to receive payments from the
defendants for civil penalties, attorneys fees, and restitution to students ofthe school.
In other words, the proceeds in the fund were to be paid as restitution to the individual
claimants. The second fund, fund B, consisted of settlement proceeds of antitrust cases
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in federal court brought by the state as parenspatriae for its residents. The plaintiff
classmembers who were to receive the settlement proceeds in fund B were the state and

municipalities.

The state argued that the funds were an integr j part ofthe state.16 In discussing
the “integral part” issue, the IRS noted thatthe state was involved in the administration
ofthe funds, and state employees, acting in their governmental capacities conducted the
funds' business. In bolh cases, a court controlled distributions and the state remained

answerable to the court regarding its administration of the funds.

For fund A, the state controlled disbursement because of the jurisdiction ofthe
state court. The state *is not responsible for shortfalls in either fund and did not
contribute state funds to either fund. The state did not have the authority to access the
assets or income ofthe funds for the benefit of the state. The state’s only financial
interest was as a potential claimant. Regarding fund A, the IRS determined that the fUnd
benefited private parties and lacked public benefit, and was not an integral partof the

state.

Regarding fund B, the IRS determined that the state lacked the requisite level of
control since disposition of the assets and income had to be determined by a federal
court. The IRS concluded that the Fund was not an integral part o fthe state, but rather
was a form ofreceivcrsliip imposed on the state by the court.

The litigation settlement ruling is instructive in that it focuses on two concerns
ofthe IRS. The focus on creation and control by the state has long been an clementof
the “integral part” theory. The focus on “private benefit" however, is a recent
development. Attimes, private benefit appears to be the determining factor, as in this
mling and the MET rulings. Yetjust as often, programs such as the disaster insurance
programs, that unquestionably have an almost exclusive private benefit are held to be
“integral parts” of the state. See also PLR 8925010 (March 21, 1989) (city development
district is integral part of city even though money reverts to private property' owners

upon dissolution).

Cotporate status does not explain the distinction, since the Hawaii hurricane
fund, for example, was a corporation. Curiously, this new destination ofincome
analysis is borrowed from the section 115 analysis, discussed below, and the private
benefit focus, which we see in both “integral part” and section 115 rulings, appears to he
borrowed from section 501 chrritable organization law, which forbids any nonincidental

B The state also argued that the income of the funds would be excluded from income
under section 115. See discussion below at page 25-32.
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private benefit. It isunclear why the IRS has adopted this analysis, but it is equally
clearthat not only is it now a key element under section 115, there is a not insignificant
likelihood that the IRS may well import it into an “integral part of the state"

determination as well.

D.  Summary Regarding Integral Part Theory

Overall, we believe tiial these developments have helped to further elucidate the
courts” and the IRS’s rationale under the integral part theory in ways that generally are
favorable to the fund and the APFC. The MET decision is particularly generous, as are

the disaster fund rulings.

Ten years after the Report, the fact that APFC is structured as a corporation
continues to give some cause for concern. Commentators have argued that the use ofa
separate entity, such as a corporation or a trust, must preclude integral part staius, and
must be analyzed under section 115. This docs not seem to be the IRS position,
however. Although the rulings of the last 10 years continue to be inconsistent on this
point, it appears that, given sufficient indicia cf control and financial commitment by the
state, a corporation or trust is not automatically precluded from being an integral partof

the state;

In this ease, the assets and income are not those of the corporation, but rather
belong to the State. As a matter ofstatute, APFC is simply the manager ofthe Fund
assets. This has been reinforced through the 1992 amendment of section 37.13.030
which now plainly clarifies that the assets are managed and invested by APFC, rather
than "allocated to” APFC. Similarly, the annual report clearly reports income and assets
as those ofthe Fund, and not the corporation.

Certainly, it would appear that - apart from the corpurtUc structure Issue - state
creation, control and domination, and declaration of state purpose arc essential factors.
Similarly, the MET and disaster fund rulings seem to teach that some not significant part
of the assets must come from the state, and that it must have some financial risk in the
enterprise. The IRS’s MET ruling reflects the IRS’s evolving but erratic interest in the
destination of hinds as well although thie did not appear to concern the 6th Circuit.

A comparison of MET with the Alaska Permanent Fund and APFC isboih
instructive and reassuring. The key characteristic ofthe MET and similar prepaid
tuition programs, which gives pause to the IKS and, we suspect to any court, is the
source and destination ofthe program funds at issue. The MET may have had all the
appearances ofbeing a part ofthe state, but it was still wholly a private activity
mnriiinted by private investors for the benefit of private beneficiaries. The state
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contributed only minimal start-up administrative funds, all o f the funds were entirely
private funds, the MET’s assets were not considered to be state assets, the income was
not state income, and upon dissolution, the assets reverted to the investors rather than
the state. The IRS-state negotiations over the disaster fund rulings, and subsequent
rulings in other areas, discussed below, reveal that the source and destination of the
assets and income, as well as private benefit, are becoming significant concerns of the
IRS with respect to the integral part doctrine, as well as section 115.

In contrast, the assets and income ofthe Alaska Permanent Fund are
unquestionably those ofthe state, and not the corporation or any private person. While
the legislature has chosen to appropriate certain state funds to the dividend program, the
recipients do not have an entitlement to the income of the Fund. 1fthe corporation were
dissolved, the assets would remain those ofthe State, and would not accrue to any
individuals. This argument, ofcourse, is premised on the legislature’s ultimate control
over any allocation, appropriation, or payment to private persons. Ifatany time, the
legislature or government loses that power of appropriation, or private persons are
granted an entitlement to the assets or income in the Fund, this argument is considerably

weakened.

What plainly bothers the IR.S about prepaid tuition programs, although it seemed
to be unable to discuss it openly in the MET ruling, is the appropriateness of “lending”
the slate’s lax-cxcmpi siatus to private investors so they can earn a greater return on
their investment than they might otherwise. IRS officials have frequently raised this
objection in public discussions of prepaid tuition programs. Apart from tax-exempt
honds, the tax code is full ofprovisions designed to prevent taxable persons from
benefiting from a charitable organization’s exemption (.., UBIT). The IRS views
such programs os opening the door to abuse.

On the oilier hand, ilic MET decision and disaster fund rulings Indicate that
private benefit does net, in all cases, undermine the integral part argument. It would
appear from both MET and the disaster fund rulings that sufficient indicia of state
control and public purpose can support integral part status, despite the existence of
significant private benefit. Obviously, however, it isan open question whether dividend
payments to individuals outside the context ofa higher education purpose (or
governmental pensions, or health insurance claims, or other "approved” governmental
or public purpose) will suffice to satisfy the public purpose criterion.

Unfortunately, since the IRS continues to reject the holding and rationale o fthe
6th Circuit’s MET decision, itis clear that it could not be relied on as a basis for
obtaining a ruling. Similarly, it likely would provide cold comfort in an administrative
proceeding, such as an audit or appeal. We suspect that other courts may well be
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skeptical ofits reliance on the political subdivision cases in particular, or its apparent
finding that “instrumentality” status is sufficient for exemption under the “integral part”

theory.

Although it is difficult to reconcile the IRS’s continuing hostility to prepaid
tuition plans, which the IRS labels as private investment schemes that seek improperly
benefit from the state’s exemption, with its generous position on disaster insurance
programs, a key distinguishing factor is the element of the state’s financial commitment
to the enterprise. The IRS insisted that the disaster programs include a significant level
of state financial commitment as a source of funds, such as through contributions of
funds, earmarking of certain tax or fee revenues, or allowing certain debt obligations to
be backed by the state’s full faith and credit. In the case ofthe Fund, it is an essential
distinction that the assets clearly arc those ofthe State.

IV. Section 115 Exclusion From Income

The previous Report concluded that the Fund might alternatively claim exclusion
ofincome under section 115, although that position was not entirely free from doubt.17
Section 115 requires: (J) that the income ofan instrumentality be derived from an
essential governmental function, and (2) that the income accrue to the State. We noted
that the few judicial authorities did not clearly supportthis argument, yet the IRS
appeared to be more liberal than the courts in applying section 115 in the ruling context,
particularly with respect to finding “accrual” ofincome by the State, Since 1988,
section 115 has been discussed on only one reported case, Michigan v. United States.
802 F.Supp. at 120, described above, which was reversed by the appellate court without
discussion ofsection 115. The IRS has issued one precedential ruling and

approximately 170 nonprecedential rulings in this area.

A. Michigan Educational Trust

In Michigan v. United States, the state made the alternative argument that the
MET’s income was excluded from gross income under section 115. In the private
ruling, the IRS did not discuss the essential governmental function prong o f the statutory
test, concluding rather that the accrual requirement was not met because the income
served private interests that were more than incidental to the public interest. PLR
8825027 (March 29, 1988). The MET provided direct economic benefits only to

m Section 115 and “integral part” theory are not merely alternative arguments. The
distinction has important consequences — ifthe income were excludible under section 115,

APFC would be required to file tax returns.
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provide participants who were the beneficiaries ofa contract. The IRS stated “The bhasic
principle underlying section 115 is that property (including any income thereon) must be
devoted to purposes which are considered beneficial to the community in general, rather
than particular individuals.” PLR 8825027.

The District Court also did not discuss the “essential governmental function”
requirement, although its discussion of the “integral part” claim and 501(c) exemption
claim certainly suggest that the Court found that element wanting. Michigant 802 F.
Supp. at 123-125, Instead, it held that section 115 did not apply because MET did not
satisfy the accrual requirement. 8U2 F. Supp. at 124. The opinion reaffirmed earlier
cases which require an actual or bookkeeping transfer of income to the state, or require
that the state have a vested right or enforceable claim to the income. Id. In contrast, the
MET statute expressly provided that the state had no claim to either MET’s assets or
income. The possibility of excess assets passing to the state upon dissolution was too
ir-nioie to constitute “accrual”. 1d. al 124.

Die 6th Circuit, having ruled that the MET was an integral part ofthe state,
found it unnecessary to reach the section 115 issue. MET, 40 F. 3d at 829. In its
discussion of the “integral part” theory, the Court effectively made the case that
financing higher education was an essential governmental fiinction, distinguishing
Philadelphia National Bank v. United States, 666 F. 2d 834 (3d Cir. 1981), cen. gemed,
457 U.S. 1105 (1982) (which suggested Inal higher education was not an essential
governmental function). We suspect that even the 6th Circuit, had it addressed the
section 115 claim, also would have found the accrual element wanting. Under MSSIC.
potential escheat to the state is not accrual, and the lack ofa state financial obligation or
risk of state funds is fatal. 308 F. Supp. at 765-766.

B.  Rev.RaL 90-74t Pooled Insurance Funds

The IRS has only issued one authoritative ruling under section 115 since 1988.
Rev. Rul. 90-74,1990-2 C.B. 34, although this ruling has prompted many dozens of
private rulings under section 11S addressing pooled risk-sharing or self-insursmcc funds
formed by political subdivisions. These follow Rev. Rul. 90-74, which held that the
income ofan organization formed, operated, and funded by political subdivisions to
pool their casualty risks or other risks concerning public liability, workers
compensation, or employee health benefits, is excluded from income under section 115.
The key test is whether private interests participate in the organization or benefit more
than incidentally from the organization. However, the fact that the purpose ofthe entity
is to insure and reimburse payment of claims to individuals has been held to bo an
incidental private benefit. PLR 9741002 (June 26, 1997); PLR 9740005 (June 26,

1997): PLR 9646026 (Aug. 20,1996).
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Rev. Rul. 90-74 illustrates the typical ruling. The political subdivisions agree to
create a pooled self-insurance entity, which could be a corporation. See, €.g., PLR
9646026 (Aug. 20,1996); PLR 9101005 (Sept 1, 1990).1tf In some cases, the pooling
entity was created or authorized by state statute. This did not appear to be a necessary
factor, although it supported the finding of essential government function. Each
participating body authorized participation in the entity. The board was elected by the
member political subdivisions, and controlled the entity. Typically, the state treasurer
managed the fund, although this was not the case in all the rulings. Each member
contributed funds from general revenues based on actuarial risk determinations. The
entity received investment income. The entity reimbursed members for casualty losses.
In the event of dissolution, assets would be distributed to member political subdivisions.
The rulings held that the investment of funds was a necessaiy incident of the power of
governmental entities to raise revenue and meet expenses. The rulings also concluded
that insuring political subdivisions against risk arising from governmental activities also
was a governmental obligation. The rulings determined thatrisk pooling (rather than
purchasing commercial insurance) fulfilled the obligations ofthe political subdivisions
to protect their financial integrity. A universal requirement was that no private interests
participated in or benefited from the operation of die entities. The IRS concluded that
the entities performed an essential governmental function. Regarding the accrual
requirement, the rulings observed that, since income was used to reimburse losses
incurred by the participating political subdivisions or to reduce their annual fees, and did
not benefit private interests, and since assets would be distributed to members upon
dissolution, the income accrued to a political subdivision. Any private henefit to
employees (1.6, payment of claims) from insuring against these risks was incidental to

the public benefit

C. Section 115 Rulings

Since 1988, the IRS has issued over 170 private rulings under section 115, triple
the number during the previous decade. These rulings generally look to Maryland
Savings Share Insurance Corp. v. United States, 308 F. Supp. 761 (D. Md.), rev'd on
othergrounds, 400 U.S. 4 (1970) (“MSSIC") and Rev. Rul. 77-261,1977-2 C.B. 45 for

guidance.

BApparently, even Ifthese self-insurance entities are not organized as separate
corporations, they are treated as such by the IRS (absent exclusion under section 115) because
unincorporated entities primarily involved in insurance activities are taxable as corporations.

Rev. Rul. 83-132,1983-2 C.B. 270.
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The key “essential governmental fimoiiuu™ ftu;lurs must often oiled in the rulings
include state control and domination, the importance of the activity to the state as
evidenced by legislation declarations, and the extent ofthe state’s own investment in the
enterprise, which indicates whether the state viewed the function as sufficiently essential
“to lay its money on the line.” The rulings look at the state’s investment in the
enterprise, whether the state bears the operating costs, and whether the state has
committed to meet the liabilities ofthe enterprise. The key accrual factors seem to be
w. tether income is paid to or credited to the account of the state; whether, upon
dissolution, The enterprise’s assets will be transferred to the state; and the extent of

private benent.

1. State Investment Funds

In recent years, the IRS has considered investment pools established on behalfof
political subdivisions, and has reaffirmed its position in 'Rev. Rul. 77-261,1977-2 C.B.
45, that investment ofpublic funds can be an essential governmental function. InPLR
9541030 (Oct. 13,1995), the IRS ruled that the income of an unincorporated investment
pool established by several political subdivisions was exempt from federal taxation
under section 115. The purpose was to permit investment ofidle funds. The investment
objective was maximum current income consistent with the primary objectives of
preservation of capital and maintenance of liquidity. The fund members were political
subdivisions and their integral parts. A nonprofit corporation was organized solely to
govern the fund. The board of the corporation managed and administered the fund,
board members were elected by the member political subdivisions. The state treasurer
served ea president ofthe corporation and was a board member. The net assets m
earnings did not inure to and were not distributed for the benefit of any private persons.
Members could withdraw their funds with interest at any time. Ifthe fund dissolved, the
net assets would be distributed to the fund member political subdivisions. The IRS
relied on Rev. Rul. 77-261, concluding that the fund performed an essential
governmental fiinction. The income was used solely to provide benefits to members,
which wer: political subdivisions, and in the event ofdissolution, all assets were to be
distributed tu member*. Consequently, the IRS concluded that the income accrued to
political fabdivisions within the meaning of section 115. However, since the exemption
from income was under section 115, the IRS ruled that the fund was required to file a
tax re.um. The ruling did not address the tax status ofthe nonprofit corporation.

Similarly, in PLR 9435031 (Sept. 2,1994), the IRS considered a pooled
'nvestment fund created for state school districts to invest surplus funds. Because the
school districts had the power to tax, h was held thal they were political subdivisions.
The fund was a public corporation authorized by state statute. It was governed by a
board All butone board member were elected by the participating school districts, and
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were school district employees. The board held legal title to cash and other property
contributed by the members. The board could enter into contracts for administrative and
custodial services, lhe investment goals were safety, liquidity, and return on
investment. The income could not accrue to a private party. Upon dissolution, assets
would be distributed to the members.

The IRS concluded that "[t]hc investment of positive cash balances by a state or
political subdivision thereofin order to receive some yield on the funds until they are
needed to meet expenses is a necessary incident ofthe power of the state or political
subdivision to collect taxes and other revenues for use in meeting governmental
expenses.” Therefore the fund performed an essential government function. Since no
part ofit accrued to any private party, members could redeem their interest at any lime
except during emergency situations, and the dissolution clause provided that the astets
returned to members. The IRS held that the income accrued to a state or political
subdivision. The fund was u wholly-owned instrumentality ofthe political subdivisions,

and its income was excluded under section 115.

This approval ofgovernmental investment activities as essential governmental
functions has been criticized by some commentators who favor restricting state
exemption from federal taxation. It also potentially creates some tension* with the IRS
position on programs like the prepaid tuition programs, where the IRS takes the position
that it is not an essential governmental function for the government to lend its own
exempt status to the investment activity ofindividual investors. The JRS faces this
difficulty particularly in reviewing programs in which the state indirectly conducts

investment activity on behalfofindividual beneficiaries.

2. Litigation Settlement Funds

As discussed above, several ruungs address funds created by state officials from
the proceeds of litigation judgments or settlements. In one case, a state created two
funds to hold settlement payments received as a result of litigation by the attorney
general. PLR 9733003 ((May 9,1997). Settlement A was from state litigation against a
trade school; the proceeds in fund A were paid as restitution to the individual claimants
who were former students ofthe school. The second fund, fund B, consisted of
settlement proceeds of antitrust casts in federal court brought by the state asparens
patriae for its residents. The plaintiffclass members who were to receive the settlement

proceeds in fund B were the state and municipalities.

The IRS seemed to conclude without discussion that the funds were an essential
governmental function. Applying the accrual test, however, the IRS determined that
only Ihe income of fund B was excluded from gross income under section 115, since
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that income eventually accrued to the state and municipalities, while private parties
received more than an incidental private benefit from fund A.

3. Other Section 115 Rulings

Otherrulings under section 115 continue to illustrate that the IRS is,
inexplicably, more liberal than the courts in finding both essential governmental

function and accrual.

For example, a decedent bequeathed property to a city in trust to be used
exclusively to establish and support a library. The IRS recognized libraries as ordinary
municipal functions, and concluded that section 115 was met without any analysis ofdie
accrual requirement. PLR 9115016 (Jan. 10, 1991). Although there was no private
benefit, there also was not accrual to the city, at least not as it has historically been
understood. The city had no control over the library, its assets or income, and under the
terms ofthe bequest, the assets and income could not be used by the city for any other
purpose. Thus, the apparent lack of control did not seem to affect the determination of
either essential governmental function or accrual.

A mine reclamation fund ruling provides another unusual ruling relating to
accrual. PLR 9126027 (March 29,1991). Aspartofamine reclamation program, a
state created an insurance program to pay private property owners for land subsidence
due to mining. The program was funded by a federal grant. Homeowners paid a fee to
participate. Upon termination, the remaining funds reverted to the federal government,
notto the state. The ruling determined that such a program was an essential
governmental function. It concludes that the accrual requirement was satisfied because
all of the income "used to perform the public purpose,” which was payments to private
landholders. Curiously, there is no discussion ofthe fact that the entire purpose ofthe
program was a substantial private benefit limited to participants in the program. This
would appearto be inconsistent with the IRS’s ruling with respect to the Michigan
Educational Trust, although it is consistent with the IRS rulings under the “integral part

theory relating to disaster insurance programs.19

1OThis ruling also is inconsistent with GCM 39006 (June 28,1983), which reviewed a
similar mine subsidence fund which was established by statute but run by insurers. The IRS
ruled that the state had no long-term commitment (other than | start-up loan) and received no
financial benefit. The beneficiaries were private landowners, rhe IRS denied exclusion under
section 115. PLR 9126027 does not mention GCM 39006, which suggests that the accrual test

requires a direct financial benefit to the state.
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D.  Summary of Section 115

Itis clear from the rulings that the IRS adopts a veiy broad view that an
“essential governmental function" is whatever the state legislative says it is. Most
rulings quote Rev. Rul. 77-261, which stated the premise thot “it moy be assumed that
Congress did not desire it any way to restrict a state’s participation in enterprises that
might be useful in carrying out those projects desirable from the standpoint of the state
government which, on a broad consideration of the question, may be the function ofthe
sovereign to conduct.” See, €.0., PLR 9669634 (Dec. 1,1995).

For purposes ofthe accrual test, the IRS has long looked to the destination ofthe
fund* and more particularly, looks for benefits: to private individuals, which apparently
is fatal under section 115 (although apparently not under the “integral part” theory,
under the MET decision and disaster fund rulings). Certainly in the MET ruling, the
IRS made its decision based on a private benefit analysis without any actual discussion
ofaccrual. This seems to reflect a trend toward emphasizing a concern with benefits to
private individuals over the historical understanding ofthe accrual test (which required
that the income must accrue in a technical sense). See Rev. Rul. 90-74. To some extent
the IRS appears to use the private beneficiary test as a separate requirement from the
accrual test, rather than a part of it, Se€, €.¢., PLR 8825027 (MET). On the other hand,
there are numerous rulings in which the IRS has granted section 115 exclusion to
governmental pension plans, which exclusively pay benefits to individuals. See, €.g., i
G.C.M. 34704 (Dec. 2,1971); PLR 8825027 (July 2, 1988). The IRS has not explained
how it distinguishes pension plans from prepaid tuition plans in terms ofthe applicable
criteria. One possible explanation is that the rulings also appear to reflect a trend toward
examining whether Ihe activity benefits the government financially by relieving it of
some present or future financial obligation, which can have the effect of permitting
private benefit which is considered “incidental” to the public benefit, resulting in an

even more generous application ofsection 115.

Although there is no authority for this argument, it may be possible to argue
under section 115 that any income that docs not benefit private parties (i.., is not
transferred to lire dividend fund) should be excluded under section 115. We find no
rulings addressing whether income can be allocated in this fashion, although the MET
ruling determined that the payments by the state and investors into the fund were
excludlble, presumably as some form of “capital” contribution. Section 115 does not
purport to characterize all ofthe income of an entity as taxable or excluded from gross
income. Rather it provides that “groe6 income does not include" income ofa certain
character. Arguable, income thatin fact accrues to the state should be excludible, even
ifthe income Ihai ultimately benefits private persons might not be.
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V. Other Developments

We understand that there have been several factual developments which we
believe enhance the Fund’s position. These include legislative clarification ofthe
Permanent Fund provisions and other statutory provisions, state court decisions,
Attorney General opinions, and perhaps subtle changes in the way the APFC presents
itselfpublicly and In publications such as its annual report. There may well be other
developments that we have failed to note here that also serve to enhance the Fund’s
position in asserting these legal arguments.

For example, AS section 37.13.030, which formerly stated that the Fund’s assets
were “allocated to” the APFC, was amended in 1992 to state thatthe Fund’s assets ware
to be managed “by” APFC, thus clarifying that the statute creating the APFC effected no
change of ownership. See also AS 37.13.020, .140, .130, .160, .170, .180, .190 fbr
similar changes in reference from APFC to the Fund. In particular, the statute no
longer refers to the “netincome ofthe corporation” but rather to the "netincome ofthe

Fund.” AS 37.13.140.

We note that there have been, over the years, positive albeit subtle change® in the
language used by APFC to describe its functions and rolc VIS a VIS the Fund and the
State. The Annual Report plainly indicates that the assets and Income are those of the
Fund, and that APFC is a state instrumentality which is the investment manager and not
the owner. We understand that APFC’s accounting procedures record the assets and
earnings as those of the Fund, and the earnings reserve account is reported on a public

fund model rather than a corporate model.

The Alaska Supreme Court confirmed that the earnings reserve account is
subject to legislative appropriation and cannot be spentabsenta legislative
appropriation. Hlckelv. Cowper, 874 P.2d 922,934-935 (Alaska 1994).

Since 1988, several Attorney General opinions have reinforced earlier opinions
with respect to the Fund and APFC’s relationship to the State and the applicability of
certain state laws. Forexample, the Attorney General determined that all operating
funds ofthe APFC are public funds subject to the constitutional requirement that they be
used only fora public purpose, and could not be expended in a manner inconsistent with
the government-approved budget The opinion further concluded that the APFC was

.subject to the State’s Open Meetings Act and the Ethics Act both of which apply only
to governmental agencies. OAG File No. 663-93-0397 (July 6, 1993). Similarly, the
AAG determined thatthe APFC is subject to state contracting and procurement
requirements applicable to state agencies. OAG File No. 663-93-0250 ( Jen. 26, 1993).
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VT.Conclusion and Recommendations

We continue to recommend that the State take the position that the Fund and
APFC are integral parts ofthe state, and thus not subject to federal taxation, relying on
the authorities cited in our prior Report and the MET decision. We recommend that
section 115 be presented as an alternative basis for exclusion ofincome from federal
taxation, relying on the authorities cited previously and Rev. Rul. 90-74.

The many rulings issued by the IRS, while not authoritative, arc nevertheless
instructive. It is clear that many of the factors discussed in rulings relating to legislative
purposes, governmental function, and state control arc present in the Fund and APFC.
See Report at 45-64,104,122-25. The recent rulings reinforce the importance of these
indicia ofstate creation, control and domination. While we would reiterate our
preference that the Fund be managed by an agency rather than a corporation, the
statutory amendments and other changes in the APFC’s mode ofdoing business have
done much tu relieve this concern. The several, rulings granting integral pax | status to
corporations also indicate that although this may be an important threshold
consideration for the IRS, it does not appear to be determinative given sufficient

evidence of state control and firxancial commitment.

We continue to be concerned about the potential perception of the dividend fund
program as an improper private benefit, particularly in light of the wide-ranging
discussiuii about the futuxv ofthe Fund and the dividend program. While private benefit
has always been an element ofthe accrual test under section 115, it increasingly appears
to be an important criterion of independent significance. The rulings suggest that
private benefitis simply impermissible under section 115. other than that incidental to
the public purpose (e.g., payment of state employee insurance claims under a pooled
insurance program). Itis unclear to what extent the income of the Fund, cdthough it
clearly accrues to the State, might be considered to ultimately benefit private

beneficiaries.

The developments ofthe last ten years also have revealed the surprising extent to
which this concern with private benefit seemsto be influencing the IRS” interpretation
ofthe “integral part" theory. Since that theory has been developed in only one case,
MET, which the IRS rejects, the IRS presently is to a great extent in a position to
interpret “integral part of a state” as it chooses, constrained only by its own prior (and
reversible) rulings. On the other hand, the disaster fund rulings seem clearly to suggest
that private benefitis not a bar to an entity being characterized as an integral part of the
state. In cases where there is significant private benefit, the IRS appears to be willing to
overlook itif there is not only sufficient evidence ofpublic purpose and state control,
but also a significant state financial commitment such that the assets ofthe state are at
risk in the enterprise. Although this focus on the state’s financial commitment does not
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appear t0 he greatly emphasized in the rulings, it was clearly the guiding principle in the
IRS’s negotiations with the states regarding those rulings. And certainly that element is

satisfied with respect to the Fund.

The private benefit arguably represented by the dividend program continues to
fall into a gray area in terms of public puipose. Atoneend ofthe spectrum are the
approved disaster insurance programs> The IRS found a sufficient governmental
purpose to help its citizens protect themselves against natural disasters in the wake of
significant disasters with profound economic consequences for the state. The IRS may
have been particularly persuaded by the suggestion that, absent such programs, die
financial consequences would be borne more directly by the state. Atthe otherend of
the spectrum are the prepaid tuition programs, which the IRS characterized as private
investment schemes wrapped in the state’s cloak cftax exemption. It may be difficult to
argue that the dividend program is more like the former than the latter.

We believe that as long as the income from the Fund clearly accrues to the State
and no individual has a vested interest in the income or assets ofthe Fund, die income
and assets are those ofthe State alone, and thus not subject to federal taxation. How the
State chooses to appropriate or spend its revenues should have no impact on this
determination, except perhaps to further reinforce the argument that die investment
activity is an integral part ofthe State and essential governmental fiinction. And as long
as the dividend program is implemented as a matter of legislative grace, we believe that
it will be difficult for the IRS to argue that, having earned the income (investment being
an appropriate public purpose and essential governmental function), it is not entirely
within the discretion of the State to appropriate it as it sees fit, whether through
legislative allocation or annual budget appropriations.

Conversely, to the extent that the Fund, or some portion ofit, becomes
irreversibly dedicated to the benefit ofprivate beneficiaries, or to the extent that die
dividend program becomes an enddcment that is beyond the reach ofthe government,
then it becomes more like the prepaid tuition programs and is subject to potential
challenge by the IRS as a private, rather than public, investment activity.

Sincerely,

Linda Amsharger

Enclosures

dc-111890

** TOTAL PAGE.39 **



Integral Part Theory

Federal taxation does not reach income earned by a state— or an integral part of a state
» Congress may tax the income of states— but must do so specifically
¢ Morrison & Foerster (D.C. tax attorneys) contend this is the Fund’s strongest

argument

W hat constitutes an integral part of a state? Three essential elements are reviewed:

1. Corporate Status
2. State creation; control and domination; and declaration of state purpose

3. Source and destination of program funds

No single element is determinative in and of itself.

IRS looks very closely whenever a private benefit is created. However, sufficient indicia
of state control and public purpose can support integral part status, despite the existence

of significant private benefit.

There is nothing comparable to the Permanent Fund and its dividend program. The areas
where a private benefit has caused the IRS to get concerned involved mechanisms where
the individuals who paid into the entity (fund, corporation, agency) were the only
recipients of the private benefit. In our situation, the Fund comes only from royalties that
the state already owns, plus some additional grants of general fund dollars in the early
1980s. Payments of dividends to private individuals from income of the fund does not
seem to be similar to any of the other “investment schemes” that the IRS required some

public purpose tojustify the private benefits in question.
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Luckhaupt
2/27/01

CS FOR SENATE JOINT RESOLUTION NO. 14( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATOR TAYLOR

A RESOLUTION
Urging President Bush, the United States Department of State, and the United States
Congress to intervene and negotiate with the government of Canada to reconsider the

imposition of a fee to transport firearms through Canada.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS Alaska is separated from the 48 contiguous states of the United States by
Canada, and many Alaskans travel the Alaska, Taylor/Top of the World, Skagway/Klondike,
and Cassiar Highways and other highways in Canada to reach the 48 contiguous states of the
United States; and

WHEREAS Alaska borders the Yukon and British Columbia, Canadians engage in
recreational activities in Alaska, and Alaskans engage in recreational activities in Canada; and

WHEREAS, in pursuit of these recreational opportunities, Alaskans enter Canada at
Canadian locations, some of which do not have a border station or customs personnel
Dermanently stationed; and

WHEREAS Alaska and the United States do not impose a fee for Canadians to

transport firearms into Alaska or the United States to engage in recreational activities; and

1- CSSJR 14( )
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WHEREAS the government of Canada recently adopted new regulations that require
visitors to Canada not having a valid Canadian firearms license to declare their firearms
before entering Canada at a Canadian customs station, complete a Non-Resident Firearm

Declaration Form, and pay a S50 (Canadian) confirmation fee; and

WHEREAS the imposition of this fee on Alaskans and those traveling to and from
Alaska is inconvenient and unexpected, especially when considering that neither Alaska nor
the United States has a reciprocal declaration and fee requirement;

BE IT RESOLVED that the Alaska State Legislature urges President Bush, the
United States Department of State, and the United States Congress to intervene and negotiate
with the government of Canada to remove the declaration and fee requirements in a manner
that allows Alaskans to engage in routine recreational, transport, and travel opportunities in

Canada.

COPIES of this resolution shall be sent to le Honorable Jean Chretien, Prime

vJoU/W

Minister of Canada; the Hooorable LloYd-AjcWortHy, Minister of Foreign Affairs, Canada; the
Honorable Pat Duncan, Premier of he Yukon; the Honorable Ujjal Dosanjh, Premier of
British Columbia; the Plonorable George W. Bush, President of the United States; the
Honorable Richard B. Cheney, Vice-President of the United States and President of the U.S.
Senate; the Honorable J. Dennis Flastert, Speaker of the U.S. House of Representatives; the
Honorable Colin Powell, United States Secretary of State; and to the Honorable Ted Stevens

and the Honorable Frank Murkowski, U.S. Senators, and the Honorable Don Young, U.S.

Representative, members of the Alaska delegation in Congress.

CSSJR 14( ) -2-



SENATE STATE AFFAIRS SUBJECT OF MEETING:
COMMITTEE
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Alaska State Legislature

Interim:

Session:

State Capitol, Room 30 1851 Fox Avenue

Juneau, AK 99801-1182 Fairbanks, AK 99701
Phone: (907)451-5501

Phone: (907) 465-3873

Fax: (907) 465-3922 Fax: (907)451-4714

Senator Robin Taylor
District A

For Immediate Release: Feb. 21, 2001
Contact: Sen. Robin Taylor, (907) 465-3873

Taylor to Canada: Firearm Fees Unfair

gJUNEAU) - Sen. Robin Taylor (R-Wrangell) introduced a resolution on \Wednesday in response to new fees
or Alaskans transporting firearms through Canada.

“Alaskans and Canadians frequently travel back and forth across our border for business and recreation,” said
Taylor. “Our government allows Canadians to bring firearms into the United States for recreational activities
without imposing a fee, but the Canadian government no longer allows our residents the same courtesy.”

The Canadian government recently adopted new requlations requiring visitors without a valid Canadian:
firearms license to declare their firearms at a Canadian customs station before entering the country. Visitors
would also have to fill out a Non-Resident Firearm Declaration form and pay a confirmation fee of $50

(Canadian).

“How are hunters in a remote area, traveling back and forth across the Canadian-U.S. border, supposed to
register their firearms?” said Taylor.

Senate Joint Resolution 14 calls on President George W. Bush, the U.S. State Department, and Congress to
negotiate with the Canadian government to rescind these new regulations.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2001 LEGISLATIVE SESSION Bill Version: SJR 14
(S) Publish Date:
Revision Date/Time (Note if correction): Dept. Affected:
Title: Oppose Canadian Fee To Transport Firearms BRU:
Component:
Sponsor: Senator Taylor
Requester: Senate State Affairs Compo'nent Number:____
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 00 00 00 00 00

‘CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 00 00 00 00 00
Estimate of any current year (FY2001) cost: 00
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Prepared by: SENATE STATE AFFAIRS COMMITTEE Phone 465-4522

Senator: /SISENATOR THERRIAULT Date 2/26/01

Committee Chair
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A la s k a S tate L e g islatu re

SenatorRobin Taylor

D istrictA
State Capitol Rm 30, Juneau. Alaska 99801-1182 Phone (907)465-3873 Fax (907)465-3922

M emorandum

TO: Senator Gene Therriault, Chair
State Affairs Committee,

FROM:  Senator Robin L. Taylo
DATE: February 21, 2001
RE: Request for Hearing

|would appreciate a hearing of SIR 14 TITLE: "Urging President Bush, the United
States Department of State, and the United States Congress to intervene and
negotiate with the government of Canada to reconsider the imposition of a fee to
transport firearms through Canada”.

The scheduling of this resolution at your earliest convenience would be greatly

appreciated.

Please call if you have any questions or concerns regarding this resolution.

Thank You.

& Hyder & Ketchikan &Kupreanof eMeyers Chuck Petersburg #Saxman #Sitka ®Wrangelle






FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2001 LEGISLATIVE SESSION Bill Version: SJR 17
(S) Publish Date:

Revision Date/Time (Note if correction): Dept. Affected:

Title: Federal Gun Policies BRU:
Component:

Sponsor: Senator Donley

Requester: Senate State Affairs Component Number:

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otheiwise noted below.

OPERATING EXPENDITURES FY 2002 FY 2003  FY2004 FY2005 FY2006  FY2007

Personal Services

Travel

Contractual

Supplies

ttuipment

Land & Structures
Grants & Claims
Miscellaneous
0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2001) cost: 0.0
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Prepared by: SENATE STATE AFFAIRS COMMITTEE Phone 465-4522

Senator: Is/ SENATOR THERRIAULT Date 3/19/01

Committee Chair

Page 1 of 1
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CS FOR SENATE JOINT RESOLUTION NO. 17( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATORS DONLEY, Halford, Leman, Kelly, Taylor, Ward, Cowdery, Phillips, Therriault,
Austerman, Green

A RESOLUTION
Relating to requesting that President Bush renounce and reverse Clinton
Administration anti-gun-ownership policies and reorient the United States Department
of Justice towards policies that accurately reflect the intent of the Second Amendment to

the United States Constitution to grant individual Americans the right to keep and bear

arms.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the founding fathers considered popular-ownership of firearms by private
citizens to be a natural right and one of the surest safeguards against tyranny and

governmental excesses; and
WHEREAS the Second Amendment to the United States Constitution recognizes and

protects the inalienable right of American citizens to keep and bear arms; and
WHEREAS, in 1994, art. I, sec. 19, Constitution of the State of Alaska, was amended
by an overwhelming majority to specifically protect an Alaskan's individual right to keep and

bear arms; and
WHEREAS the Clinton Administration's stance on gun ownership moved

- CSSIR 17( )
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dangerously in the direction of abridging or eliminating individual Second Amendment
freedoms; and

WHEREAS, under the Clinton Administration, the United States Department of
Justice interpreted the Second Amendment to not protect the right of individual citizens to
keep and hear arms but to apply only to governmentally recognized military organizations;
and

WHEREAS the Clinton Administration's stance on gun ownership intentionally
ignored the original intent of the Constitution's framers and sought to dramatically limit the
Constitutionally affirmed Second Amendment freedoms of individual law-abiding Americans;

BE IT RESOLVED that the Alaska State Legislature urges President Bush to
renounce the Clinton Administration's anti-gun ownership policies; and be it

FURTHER RESOLVED that the Alaska State Legislature requests President Bush to
use his executive powers and influence to reorient the United States Department of Justice
towards a policy that fully recognizes the right of individual Americans to keep and bear arms
as guaranteed by the Second Amendment to the United States Constitution.

COPIES of this resolution shall be sent to the Honorable George W. Bush, President
of the United States; the Honorable Richard B. Cheney, Vice-President of the United States
and President of the U.S. Senate; the Honorable Trent Lott, Majority Leader of the U.S.
Senate; the Honorable Thomas Daschle, Minority Leader of the U.S. Senate; the Honorable J.
Dennis Hastert, Speaker of the U.S. House of Representatives; the Honorable Richard
Gephardt, Minority Leader of the U.S. House of Representatives; the Honorable John
Ashcroft, Attorney General of the United States; and to the Honorable Ted Stevens and the
Honorable Frank Murkowski, U.S. Senators, and the Honorable Don Young, U.S.
Representative, members of the Alaska delegation in Congress.

CSS.TR17( ) 2



Senator Dave Donley
ALASKA STATE LEGISLATURE

MEMORANDUM

TO: Senator Gene Therriault, Chair
Senate State Affairs Committee

FROM: Senator Dave Donley, Co-Cha
Senate Finance Committee

DATE: March 1,2001

RE: Hearing request for SJR17, “Urging President Bush to renounce and
reverse Clinton Administration anti-gun-ownership policies”

| request that you schedule Senate Joint Resolution 17, an act requesting that President
Bush direct the United States Department of Justice to acknowledge ownership of
firearms by individual, law-abiding American citizens as a constitutionally guaranteed,

Second Amendment freedom, at your earliest convenience.

Under President Clinton’s Administration, the United States Department of Justice
advocated the Iegal position that the Second Amendment of the United States
Constitution afforded no protection to individual citizens who were not active duty
military or members of the National Guards. Furthermore, attorneys for the Justice
Department argued in open court that the Second Amendment of the Constitution was
consistent with the Clinton Administration’s position that the United States ?overn_m_ent
could, without explanation or rational justification, relieve otherwise law-abiding
American citizens ofany and all firearms.

Senate Joint Resolution 17 is consistent with the popularly enacted amendment to Article
|, section 19 ofthe Alaska State Constitution, protecting the individual’s right to keep and

bear arms.
Attached is a copy ofthe sponsor statement.

Ifyou have any questions, please contact Jomo Stewart of my staffat x2705.
Thank you for your consideration.

DD/jlps

Co-Chair: Senate Finance Committee
Vice-Chair: Senate Judiciary Committee
Member: Legislative Budget and Audit Committee » Legislative Council
January-May: STATE CAPITOL ¢ JUNEAU, AK « 99801 ¢ (907) 465-3892 ¢ FAX: (907) 465-6595
Junc-Deccmber: 716 West Fourth Avenue ¢ Suite 400 « ANCHORAGE, AK 99501 « (907) 769-0234 mFAX: (907) 269-0238
www.akrepublicans.org/Donley.htni « www.legis.statc.ak.us/scnatc/donley/litm
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Standing Committees:
Resources
Trumpomuion CRA

State Capitol
Juneau, Alaska 99801-1182

ALASKA STATE LEGLSLATURE
Srator GorgamaLinen
AV
(907) 465-3732 ,
Toll Free: 1-888-461-3732 Budget Subcommittees:
Natural Resources

Fax (907) 465-2652 .
Corrections

E-mail: Senator Gcorgianna Lincoln@ legis.state.ak.us Public Safety .
~oeorgianna_ @leg Community & Economic Development

DISTICTR

Big Delta

Birch Creek
Bonn, lary
Canyon ViU'se
Central
Chalkyitsik
Chrncg.i Bay

awecns  MEMORANDUM

Chitina
Chtuthhaluk
Circle

cproener 10 SenaJiuJSele-TITemault, Chair
o o Senate State Affairs Committee

e FM: Senator Georgi_anna Lincoln Dt<errA”

Eagle Village
Evansville

; _ : X
oumer RE! Committee Hearing for SIR 19

" K

oo DATE: March 21 2001

= Please schedule SJR 19 for acommittee hearing. SIR 19is of critical importance in Ii%ht of
oo recent events. 1f you have any questions or if you need additional information, please feel free to

mevise - cONtact my Chief of Staff, Chris Knight or myself at 465-2847.  Thank you.

McCSarthy .
Netfer s v WA A/

Nty Y rs
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Senator Kim E Iton

MEMORANDUM
4/16/2001

To: Senator Gene Therriault, Chair
Senate State Affairs Committee

From:  Senator

Re: Hearing Request for SIR 27

| respectfully request a hearing for SIR 27, supporting a new National Guard armory in
Juneau. This resolution expresses the Alaska Legislature's support for the Guard and its
mission in Southeast Alaska. The legislature has long proved itself a friend to men and
women in uniform, and this resolution provides us with another opportunity to

support their service.

| have met with @ number of my constituents who are members of the Alaska National
Guard on this issue. Support for a new armory is tremendous hoth in the guard and in
the community at large, as evidenced by the City and Borough of Juneau's resolution,
which I have attached.

| ask that you hear this resolution at your earliest convenience.

Attachments;
Sponsor Statement
Resolution

A laskaSenate
State Capitol *Juneau,A laska 99801 -1 182 « (907) 465-4947 «fax (907) 465-2108
Senator_Kim _Elton@ legis.state.ak.us
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Senator Kim E Iton

_ - SIR2T _
Supporting a National Guard Armory in Juneau

Sponsor Statement

During the last several years, the Alaska Army National Guard and the
University of Alaska Southeast have each sought ways to construct much-needed new
facilities. The National Guard armory inJuneau no longer meets the Guard's needs, and
must move from its present location because it sits on Mental Health Trust land. The
university lacks a suitable student recreational facility. Today, the two institutions are
working together to build a joint facility near Auke Bay. This proposed facility would
provide a cost-efficient way to meet the needs of both organizations.

In 1998 the Mental Health Land Trust claimed the present site of the Juneau armory as
part of a settlement agreement, and the state is currently renting the site at a cost of
$330,000 per year. The trust plans to redevelop the site for other uses, so a new Guard

facility is essential.

Juneau is the battalion headquarters for the National Guard units in Southeast
Alaska. As such, it serves as the nerve center for emergency readiness in the Alaska
panhandle. Each region of Alaska poses its own unique characteristics and geographic
challenges to emergency response and Guard readiness. The Juneau armory has for
years provided the local knowledge and expertise so essential to accomplishing the

Guard's mission.

In 1998, the legislature recognized the value of a new armory with an
appropriation. TodaK, as the Guard pursues a federal appropriation for the new joint
facility, SIR 27 will show the legislature's official support. Through this resolution, we
will demonstrate that the State of Alaska recognizes and supports the Guard and the

good work it does in our state.

A laska Senate
State C apitol *Juneau,Alaska 99801 -1182 «(907) 465-4947 ¢+ fax (907) 465-2108
Senator_Kim_E Iton @ legis.state,ak.us




FISCAL NOTE

STATE OF ALASKA
2001 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Fiscal Note Number :
&l Version: SJR 27
(S Publish Date:

Dept. Affected:

Title: National Guard Armory in Juneau BRU:

Component
Sponsor: Senator Elton
Requester: State Affairs Committee Component Number:

Expenditures/Revenues

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2002

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0

CAPITAL EXPENDITURES

changeTn "REVENUES ( ) 1
FUND SOURCE

FY 2003 FY 2004 FY 2005 FY 2006

0.0 00 00 0.0

(Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 0.0

Estimate of any current year (FY2001) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Prepared by: SENATE STATE AFFAIRS COMMITTEE

Senator: /s/ SENATOR THERRIAULT
Committee Chair

0.0 0.0 00 00

Phone 465-4522

Date  4/25/01

P.age 1
f'ifical

FY 2007
00
00
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J n CITY/BOROUGH OF JUNEAU
JHHKk-V ALASKAS CAPITAL CITY

OFFICE OF THE MAYOR

Telephone: (907) 586-5240;
Facsimile: (907) 586-5385
Sally Smith@ci.juneau.ak.us

March 23, 2001

The Honorable Kim Elton
Alaska State Senator
Mail Stop 3100

Juneau, AK 99801-1182

Subject: Resolution of the City & Borough of Juneau, Serial No. 2086
A Resolution Encouraging State and Federal Funding for the Relocation of the

*' Alaska National Guard Armory

if*
Dear or Elton:

Enclosed is a copy of a resolution adopted at the March 19, 2001 meeting of the City and
Borough of Juneau, Alaska Assembly, in support of relocation of the Alaska National Guard

Armory.

The National Guard plays a vital role in the safety and welfare of Southeast Alaska during times

of natural disasters and emergencies. The steep mountains, deep waters, open oceans and inland

channels of Southeast Alaska provide for a challenging environment for emergency management,
and it is imperative that rescue workers understand the climate, culture and coordinates of the

area.

The men and women serving in the National Guard in Juneau are our neighbors, our co-workers,
and our friends, who give many hours of their busy lives perfecting their emergency readiness
skills. We depend on their expertise in times of crisis, tragedy and loss. Those who serve,
deserve modern training facilities to provide for their safety and education.

The City and Borough of Juneau unanimously supports the relocation and construction of a new
National Guard Readiness Center in Juneau. Please lend your support to this effort. | would be
happy to discuss this project with you at your convenience.

Sincerely,

Mayor

155 So. Seward Street, Juneau, Alaska 99801 -1397
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Presented by: The Manager
Introduced:  03/19/2001

Drafted by:  S. Gilbertson /
J. Corso

RESOLUTION OF THE CITY AND BOROUGH OF JUNEAU, ALASKA
Serial No. 2086

A Resolution Fncouraging State and Federal Funding for the
Relocation of the Alaska National Guard Armory.

WHEREAS, the Alaska National Guard has occupied an armory indowntown Juneau since
1960,and

Whereas, the property on which the armory is located is now owned by the Alaska
Mental Health Trust, and

WHEREAS, the City and Borough of Juneau and the Mental Health Trust have worked
together to provide a new site for a National Guard Readiness Center, and

Whereas, relocation of the facility will allow a significant area of the downtown
waterfront to be redeveloped fora mixture of private and public uses, and

Whereas, the Cityand Borough ofJuneau has donated tenacres ofland for construction
of a new National Guard Readiness Center, and

WHEREAS, the National Guard is also considering constructing ajoint facility with the
University of Alaska Southeast, and

WHEREAS, it is vitally important for the safety and welfare of Juneau residents that a
National Guard facility be constructed to provide necessary assistance in times of natural

disasters or other emergencies, and

WHEREAS, the National Guard facilitywill also serve the needs ofother Southeast Alaska
communities which have limited emergency services;
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NOW, THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE CITY AND BOROUGH OF

Juneau, Alaska:

Section 1. That the Alaska Congressional delegation and the Governor of Alaska are
respectfully requested to provide the federal and state funding necessary to construct a new
National Guard Readiness Center in Juneau.

] Section 2. Effective Date. This resolution shall be effective immediately upon
adoption.

Adopted this 19hday of March, 2001.

Attest:

-2- Res. 2086






Amendment to CS SJR 31 (STA)
By Senator Therriault

Delete:
Page 2, Lines 15 through 18

Insert:

Be it resolved that the Alaska State Legislature respectfully urges the 10711United States
Congress to support H.R. 959 and S. 615 to remove the portion of the Internal Revenue
Code which restricts access to state veterans” home loan programs for veterans who
served after 1976 so they and their families may enjoy the same henefits as their earlier

counterparts.
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CS FOR SENATE JOINT RESOLUTION NO. 31(STA)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY THE SENATE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s): SENATOR WARD

_ _ A RESOLUTION
Urging the United States Congress to permit the use of tax exempt bonds to fund loans

for veterans who served after 1976.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:;

WHEREAS in order to facilitate home ownership by veterans, five states, Alaska,
California, Oregon, Texas, and Wisconsin, have chosen to offer state veterans' home loan
programs to resident veterans who have provided faithful service while in the U.S. armed
forces; and

WHEREAS these programs have existed for many years and have assisted hundreds
of thousands of veterans to obtain affordable housing and make better lives for themselves
and their dependents; and

WHEREAS current law that governs the use of the tax-exempt bonds used to fund
these loans, contained in 26 U.S.C. 143(1)(4) (Internal Revenue Code), limits these programs
to only those veterans who served before 1977; and

WHEREAS thousands of men and women have provided faithful service to our
nation after 1976, serving in peacetime as well as in hostile military confrontations in
ocations such as Beirut, Grenada, Latin America, the Persian Gulf, Somalia, and Bosnia; and

, -1- CSSJR 3L(STA)
New Text Underlined [DELETED TEXT BRACKETED]
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WHEREAS these veterans and their families are being, without basis, denied under
current law the opportunity to participate in these state veterans' home loan programs; and

WHEREAS the Alaska Housing Finance Corporation (AHFC) administers the
qualified veterans' mortgage program funded with the proceeds of tax-exempt debt under
existing federal authorization; and

WHEREAS since 1983, the AHFC has issued $2,100,000,000 in veterans' mortgage
bonds and anticipates the benefit to a new group of veterans to be well over $100,000,000 per
year; and

WHEREAS the United States Congress is considering measures to extend the
authorization to serve a new, large group of veterans that have served our country since 1977,
but unless the measures are enacted, the veterans' mortgage program will sunset due to a lack
ofeligible participants; and

WHEREAS Alaska has approximately 70,000 veterans who could potentially use the
lower interest rates from this program toward home ownership;

BE IT RESOLVED that the Alaska State Legislature respectfully urges the 107th
United States Congress to support H.R. 959 and S.615 to remove the discriminatory portion
of the Internal Revenue Code in order that veterans who served after 1976 and their families
may enjoy the same benefits as their earlier counterparts.

COPIES of this resolution shall be sent to the Honorable Thomas Daschle, Majority
Leader of the U.S. Senate; the Honorable Trent Lott, Minority Leader of the U.S. Senate; the
Honorable J. Dennis Hastert, Speaker of the U.S. House of Representatives; the Honorable
Richard A. Gephardt, Minority Leader of the U.S. House of Representatives; and to the
Honorable Ted Stevens and the Honorable Frank Murkowski, U.S. Senators, and the
Honorable Don Young, U.S. Representative, members of the Alaska delegation in Congress.

CSSJR 31(STA) , -0-
New Text Underlined [DELETED TEXT BRACKETED]
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CS FOR SENATE JOINT RESOLUTION NO. 31(STA)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY THE SENATE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsors): SENATOR WARD

_ _ A RESOLUTION
Urging the United States Congress to permit the use of tax exempt bonds to fund loans

for veterans who served after 1976.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS in order to facilitate home ownership by veterans, five states, Alaska,
California, Oregon, Texas, and Wisconsin, have chosen to offer state veterans' home loan
programs to resident veterans who have provided faithful service while in the U.S. armed
forces; and

WHEREAS these programs have existed for many years and have assisted hundreds
of thoucrnds of veterans to obtain affordable housing and make better lives for themselves
and their dependents; and

WHEREAS current law that governs the use of the tax-exempt bonds used to fund
these loans, contained in 26 U.S.C. 143(1)(4) (Internal Revenue Code), limits these programs
to only those veterans who served before 1977; and

WHEREAS thousands of men and women have provided faithful service to our
nation after 1976, serving in peacetime as well as in hostile military confrontations in
locations such as Beirut, Grenada, Latin America, the Persian Gulf, Somalia, and Bosnia; and

, -1- CSSJR3L(STA)
New Text Underlined [DELETED TEXT BRACKETED]
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WHEREAS these veterans and their families are being, without basis, denied under
current law the opportunity to participate in these state veterans' home loan programs; and

WHEREAS the Alaska Housing Finance Corporation (AHFC) administers the
qualified veterans' mortgage program funded with the proceeds of tax-exempt debt under
existing federal authorization; and

WHEREAS since 1983, the AHFC has issued $2,100,000,000 in veterans’ mortgage
bonds and anticipates the benefit to a new group of veterans to be well over $100,000,000 per
year; and

WHEREAS the United States Congress is considering measures to extend the
authorization to serve a new, large group of veterans that have served our country since 1977,
but unless the measures are enacted, the veterans' mortgage program will sunset due to a lack
of eligible participants; and

WHEREAS Alaska has approximately 70,000 veterans who could potentially use the
lower interest rates from this program toward home ownership;

BE IT RESOLVED that the Alaska State Legislature respectfully urges the 107th
United States Congress to support K.R. 959 and S.615 to remove the discriminatory portion
of the Internal Revenue Code in order that veterans who served after 1976 and their families
may enjoy the same benefits as their earlier counterparts.

COPIES or this resolution shall be sent to the Honorable Thomas Daschle, Majority
Leader of the U.S. Senate; the Honorable Trent Lott, Minority Leader of the U.S. Senate; the
Honorable J. Dennis Hastert, Speaker of the U.S. House of Representatives; the Honorable
Richard A. Gephardt, Minority Leader of the U.S. House of Representatives; and to the
Honorable Ted Stevens and the Honorable Frank Murkowski, U.S. Senators, and the
Honorable Don Young, U.S. Representative, members of the Alaska delegation in Congress.

CSSJR 31(STA) RS
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Senator Jerry W ard

Alaska State Legislature

MEMORANDUM

TO:  Senator Gene Therriault, Chair
Senate State Affairs Committee

FROM:  Senator Jerry War)
DATE: January 23,2002
SUBJECT: Request for Hearing - SJR 31

| respectfully request a hearing for SJR 31, “Urging the United State Congress to permit
the use of tax exempt bonds to fund loans for veterans who served after 1976.” Enclosed

IS a Sponsor Statement.

Thank you for your consideration of this request. If you or your staff should have any
questions, please contact me at 465-4940.

Jiinu;irv-M;iv: STATE CAPITOL « JUNEAU. AK +99801-1182 « (907) 465-4940 « FAX (907) 465-3766
ANCHORAGE: 716 W. 4"AVE. « STE. 450 + ANCHORAGE. AK 99501 + (907) 269-0106 « FAX (907) 269-0109
_  KENALI: 145 MAIN STREET LOOP » KENAL AK » 99611 » (907) 283-7996 + FAX (907) 283-3075
Vice-Chnir, Senate Finance Committee « Vice-Chalr, Senate Transportation « MEMDET, Senate Health Education & Social Services
Senalor_Jerry_Ward@ legis.stalc.ak.us


mailto:Senalor_Jerry_Ward@legis.stalc.ak.us

FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2002 LEG'SLAT'VE SESS'ON Bill Version: SJR 31
(S) Publish Date:

Revision Date/Time (Note if correction): Dept. Affected]

Title Tax Exempt Bonds to Fund Veterans L BRU
Component

Sponsor Senator Ward

Requester Senate State Affairs Committee Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 00 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor’'s FY 2003 budget proposal:

POSITIONS

Prepared by: SENATE STATE AFFAIRS COMMITTEE Phone 465-4797
Division Date/Time

Approved by: /S/ Senator Therriault, Chair Date 2/6/02
Agency

(Revised 9/2001 OMB)

FY 2008

0.0

0.0

Page 10f_ 1



Senator Jerry Ward

Alaska State Legislature

SPONSOR STATEMENT

Senate Joint Resolution No. 31

“Urging the United State Congress to permit the use of tax exempt bonds to fund loans
for veterans who served after 1976.”

Alaska has chosen to offer state veterans’ loan programs to resident veterans who have
ﬁrowded faithful service while in the U.S. armed forces before 1977. These programs
ave existed for many years and have assisted veterans to obtain affordable housing and
make better lives for themselves and their dependents. SJR 31 would urge the United
States Congress to extend these benefits to the men and women that served after 1976.

Thousands of men and women have provided faithful service to our nation after 1976,
serving in peacetime as well as in hostile military confrontations in locations such as
Beirut, Grenada, Latin America, the Persian Gulf, Somalia, Bosnia, and now
Afghanistan. Alaska has the highest percenta%e of veterans per cai:nta in the nation.
Approximately 70,000 veterans in our state could potentially use the lower interest rates
from this program toward home ownership. These veterans and their families are being
denied under current law the opportunity to participate in these state veterans’ home loan

programs.

The United State Congress is considering measures to extend the authorization to serve
this new, large group of veterans that have served our country since 1977. We
respectfully urge the 107th United States Congress to support H.R. 959 and S. 615 to
remove the discriminatory portion of the Internal Revenue Code in order that veterans
who served after 1976 and their families may enjoy the same benefits as their earlier

counterparts.

Januarv-Mav: STATE CAPITOL «JUNEAU. AK «99801-1182 = (907) 465-4940 = PAX (907) 465-3766
ANCHORAGE :716 W. 4""AVE. «STE. 450 «/ANCHORAGE , AK 99501 = (907) 269-0106 = PAX (907) 269-0109
KENAIL: 145 MAIN STREET LOOP «KENAI . AK ¢ 99611 m (907) 283-7996 = PAX (07) 283-3075 ___
Yicc-Chair, Senate Finance Commirttee < Vice-Chair, Serate Trangportation =Member . Senate Health Education & Social Services
Serator_Jorry Ward@logis.statc_aA.us
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Comparison of Maior Provisions in Current Law. H.R. 959 and S. 615

Definition of "Qualified Veteran™:
Current Law: Must have served on active duty at some time before January 1,1977 ad
apply for the financing within 30 years of discharge from active duty.

H.R. 959 and S. 615: Both bills delete the requirement that the veteran must have
served on active duty before January 1,1977.

State Cap Restrictions:

CurrentLaw: Each of the 5 states who participate in this program ( Alaska, California,
Texas, Oregon, and Wisconsin ) has an individual annual state volume cap. The cap Is
set under a statutory formula based on the state's bonding activity during the period
beginning on January 1,1979 and ending on June 22,1984.

H.R. 959: Retains the current individual annual state volume caps ( except Oregon's,
which would be decreased from $ 584,200,000 to $340,000,000 ). The bill creates
annua! subcap amounts as an increasing percentage of the current individual state's
volume cap, which may be used to provide financing to veterans who do noi have any
active duty service priorto January 1,1977. The subcap amounts start at 10% in
calendar year 2002 and increase annually at a 10% rate until 2006. The subcap amount
then stays at 50% of the state's individual volume cap. In short, it would permit states to
make some loans to post - January 1,1977 veterans but would not be enough to meet
demand.

S. 615: Reallocates the current aggregate ofthe 5 states' overall cap to the individual
states, based upon current demand. There would be no subcap restriction and the
entire new annual cap could be used for veteran’s who had no service before January 1,
1977. That date ceases to be relevant to the financing issue.

Carryforward Provision.
Current Law and H.R. 959: There are no carryforward provision®.

S. 615: This bill adopts the same carryforward provisions that are available to States in
the regular private activity bond tax provisions. That is, if a state did not use its annual
cap limit, the excess can be carried forward for 3 calendar years.

Effective Dates:
H.R. 959: The amendments take effect for bonds issued at a future date.

S. 615: The amended individual state volume caps would take effect for bonds issued at
a future date. The deletion of the January 1,1977 date would immediately apply to
financing provided by the states. That is, the state would not have to wait to issue bonds

under the amended law.

CaVIvIrw



TO:
FROM:

DATE:
SUBJECT:

Senator Jerry W ard

Alaska State Legislature

MEMORANDUM

Senator Gene Therriault

Senator Jerry Ward,A a/

May 4,2001

Waiving SJR 31 out of State Affairs

Would you please consider waiving SIR 3L out of State Affairs so this resolution could

be moved on. There is no fiscal note, and it is important that we as state Legislators urge
the United States Congress to extent the authorization for veteran’s home loans to inclu

e

veterans who have served after 1976. Thank you for your consideration.

Januarv-Mav: STATE CAPITOL « JUNEAU, AK «99801-1182 « (907) 465-4940 « FAX (907) 465-3766
ANCHORAGE: 716 W. 4"AVE. « STE. 450 « ANCHORAGE, AK 99501 « (907) 269-0106 « FAX (907) 269-0109
KL/NAL: 145 MAIN STREET LOOP« KENAI. AK «99611 »(9071283-7996 ¢ FAX (90/) 283-3075
Vice-Chair, Senate Finance Committee « Vice-Chair, Senate Transportation « Member. Senate Health Education & Social Services

Senator_Jcrry Ward@legis.stale.ak.us
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Senator Jerry Ward

Alaska State Legislature

Sponsor Statement
SIR31
VETERANS’ HOME LOANS

_ _ A Resolution
Urging the United States Congress to permit the use of tax exempt bonds to fund loans
for veterans who served after 1976.

SJR 31 points out that there are thousands of veterans, since 1976, who have faithfully
served in peacetime as well as in hostile military confrontations such as Beirut, Grenada,
Latin America, the Persian Gulf, Somalia, and Bosnia. Currently these veterans and their
families me being denied state veterans’ home loans.

The United States Congress is considering measures to extend the authorization for the
veterans’ home loans to include veterans who have served after 1976. 1f the measures do
not pass the veterans’ mortgage program will sunset due to a lack of eligible participants.

With SJR 31 the Alaska State Legislature urges the 107thUnited States Congress to
support H.R. 959 and S. 97. The Internal Revenue Code must be changed to allow for
veterans who served after 1976 and their families to have the opportunity to receive state

veterans’ home loans.

Januarv-Mav: STATE CAPITOL « JUNEAU, AK ¢ 99801-1182 ¢ 8307) 465-4940 « FAX (907) 465-3766
ANCHOR AGF: 716 W. 4> AVE. « STE. 450 « ANCHORAGE, AK 99501 + (907) 269-0106 * FAX (907) 269-0109
KF.NAL: 145 MAIN STREET LOOP«KENAI, AK +99611 «(907) 283-7996»FAX (907) 283-3075
Vice-Chair, Senate Finance Committee « Vice-Cliair, Senate Transportation  Member, Senate Health Education & Social Services
Senator_Jerry_Ward@legis.state.ak.us
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TO:

FROM:
DATE:
SUBJECT:

Senator Jerry Ward

Alaska State Legislature

MEMORANDUM

Senator Gene Therriault, Chair
State Affairs

Senator Jerry
April 30,2001
SJR 31 Request for Hearing

| respectfully request a hearing for SJR 31, “A Resolution urging the United States
Congress to permit the use of tax exempt bonds to fund loans for veterans who served
after 1976.” This resolution would urge the 107thUnited States Congress to support H.R.
959 and S. 97 which changes the Internal Revenue Code to allow for veterans who served
after 1976 and their families to have the opportunity to receive state veterans’ home loan.

Thank you for your consideration of this request. If you or staff should have any
questions, please contact me at 465-4940

JW/sa

Januarv-Mav: STATE CAPITOL « JUNEAU, AK +99801-1182 ¢ %907) 465-4940 « FAX l4907) 465-3766

ANCHORAGE: 716 W. 4*AVE. « STE. 450 « ANCHORAGE, AK 995
KENAI: 145 MAIN STREET LOOP«KENAI, AK *99611 »(907) 283-7996« FAX (907) 2

1o (9077) 269-0106 « FAX (307) 269-0109

3-3075

Vice Chair, Senate Finance Committee ¢ Vice-Chair, Senate Transportation « Member, Senate Health Education & Social Services

Scnator_Jerry Ward@legis.state.ak.us
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Senator Jerry W ard

Alaska State Legislature

Sponsor Statement
SIR3L
VETERANS” HOME LOANS

_ _ A Resolution
Urging the United States Congress to permit the use of tax exempt bonds to fund loans
for veterans who served after 1976.

SJR 31 points out that there are thousands of veterans, since 1976, who have faithfully
served in peacetime as well as in hostile military confrontations such as Beirut, Grenada,
Latin America, the Persian Gulf, Somalia, and Bosnia. Currently these veterans and their

families are being denied state veterans” home loans.

The United States Congress is considering measures to extend the authorization for the
veterans’ home loans to include veterans who have served after 1976. If the measures do
not pass the veterans’ mortgage program will sunset due to a lack of eligible participants.

With SJR 31 the Alaska State Legislature urges the 107thUnited States Congress to
support H.R. 959 and S. 97. The Internal Revenue Code must be changed to allow for
veterans who served after 1976 and their families to have the opportunity to receive state

veterans’ home loans.

Januarv-Mav: STATE CAPITOL « JUNEAU, AK « 99801-1182 « (907) 465-4940 « FAX (907) 465-3766
ANCHORAGE: 716 W. 4hAVE. « STE. 450 « ANCHORAGE, AK 99501 « (907) 269-0106 » FAX (907) 269-0109
KEMI: 145 MAIN STREET LOOP»KENAI, AK «99611 ¢ (907) 283-7996 « FAX (907) 283-3075
Vice-Chair, Senate Finance Committee ¢ Vice-Chair, Senate Transportation « Member, Senate Health Education & Social Services
Senat r_JeiTy Ward@legis.state.ak.us
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