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solicitation. Review ed technical specifications, financial requirem ents p lus th e  environm ental im pact o n  the 
com m unity  and its constituents on contracts nego tia ted  fo r the  corporation . A ttended pre-bid conferences 
and m eetings geared  tow ards educating the public on  pro jects tha t w ere  im plem enting governm ent 
program s. R eported  on th e  com pany’s financial pe rfo rm ance during its Annual S tockholders m eeting. 
R esponsible fo r the  recruitm ent o f  adm inistrative and  technical m anagers. A ssigned and distributed w ork  
responsibilities to  the  division heads and project m anagers. M anaged acquisition o r  sale o f  m ajor equipm ent 
o r instrum ents requiring the  B oard  o f  D irector’s concurrence. U n derto ok  disposition o f  incentive saving 
from  com pleted projects. A pproved personnel, ac tion  recom m endations such as prom otions, layoffs, 
term inations, transfers.
Served a s  the com pany’s G eodetic  C onsultant fo r p ro jec ts  w ith  foreign co un terparts  such as: Jam es M. 
M ontgom ery , C am pD resser &  M cK ee, Kam psax K ruger, G reen International. S cope  o f  pro ject involvem ent 
include:

•  D etailed  Engineering and D esign  o f  R oads and B uilding S tructu res M edium -scale
•  Irrigation  System s and W a te r Im pounding  P ro jec ts  G eotherm al W atershed
•  P ho tog ram m etric  M apping D rainage, Sew er L ines, and  F lood  C ontro l O verhead
•  P o w er D istribution Lines P o rts  and P roperty  D evelopm ent W a te r U tilities 

D evelopm ent

M O L A V E  C O N SU L T A N C Y  SV C S U nited St. Pasig , M etroM anila  -  P H IL S . (09 /15 /85-07 /31 /87 )
P ro je c t  D ire c to r , M e m b e r  (B o a rd  o f  D irec to r)

A s a m em ber o f  the technical g ro up  com posed o f  engineers, m anagers, and planners tha t o rganized  th e  firm 
to  p rovide consultancy services to  th e  governm ent and p riva te  sec to r m ainly in areas rela ted to  the  
developm ent o f  lural com m unities. Services co v erag e  included:

•  In frastructu re  -  H ighw ays and b ridges w ith particu la r em phasis on  the  developm ent 
o f  prim ary, secondary, and feed er roads, up land access roads, trails and  fo o t bridges.

•  W ater M anagem ent -  W ater supply , irrigation d rainage and sew erage w ith  effo rts 
m ainly d irected  in the develop m en t o f  w ater resources, wells and springs in villages 
and outlying areas, designing and co nstru cting  m ini-dam s including small 
hydro-electric  stations and sim ple co st-effective irrigation system s w h ere  w a te r 
so u rces are  limited.

® T rain ing  and Technology T ran sfe r -  W as involved in the  preparation  o f  feasibility
studies relative to  the Philipp ines loan  application fo r $30 million w ith  th e  U S -IB R D  
(U nited  S tates International B a n k  fo r  Rehabilitation and D evelopm ent) as well as 
feasibility studies for the develop m en t and agricu ltu ral p ro jec ts as they  re la te  to  th e  
be tterm ent o f  small com m unities.

•  D esign  an d /o r C onstruction  -  S choo l buildings, village and com m unity  hospita ls 
including com m unal buildings, u tilizing native labor and  m aterials to  th e  ex ten t 
possible.

M A R B E L L A  CLUB, IN C . C C P B ld g . C om plex R o x as  B lvd., M e tro M a n ila -P H IL S . (01 /16 /84 -0 8 /15 /87 ) 
T e c h n ic a l C o n su lta n t

D uties R eview ed and approved p ro ject co s t estim ates p repared  b y  technical s ta f f  fo r bidding  o r
co n tract negotia tion  purposes. D ev e lo p ed  w ork  schedu les to  synchronize th e  d ifferen t 
survey c rew s activities w ith co n trac t com pletion  d a tes  and  stipulations. In spec ted  p ro jec t 
sites nationw ide, and co ord inated  in th e  identification o f  w o rk  m ethodology  and 
equipm ent needs. D irected w o rk  fo r  all p ro jec ts covered  u n d er th e  co m pan y’s su rvey ing  
capabilities.

T O N E R  &  N O R D L IN G  -  R egistered Engineers 100 N o rth  Franklin S tree t, Juneau  -  A L A S K A  99801



Surveyor (10/70-03/76)

R esponsible fo r  ra w  da ta  gathering  in the field used in the  design o f  civil w o rks o r  a  variety  o f  projects. Job 
entailed ex tensive travel th ro u g h o u t th e  state. C oord inated  w ith land ow ners, village officials regarding 
subdividing parcels o f  p ro p erty  fo r housing purposes. A cted  as th e  com pany’s technical rep resen tative in 
m eeting w ith village o r  city  officials on com m unity pro jects. L ist o f  p ro jec ts involved bu t no t lim ited to:

•  Juneau  International A irport P hase I  & II
•  S ta te  o f  A laska Tax M aps
•  M endenhall Shopping M all
•  B e rn ers  B ay and R ed B ay R oad P ro jects
•  Sm ith  and G ravel Pit
•  C ity and B oroug h  W ater S torage pro ject
•  T urnkey  H ousing and Land D evelopm ent in S o u theast A laska
•  Subdivision Surveys: Sunrise, L akeshore, R iverview , G reen  A cres, Sunset,

Lakevierv, R iverside Drive, Tall T im ber, and M endenhaven Phase I &  II

E D U C A T IO N A L  A T T A IN M E N T ;

B achelor o f  Science in C IV IL  E N G IN E E R IN G  (A pril 1970)
U niversity  o f th e  Pliilippines - Diliman, Q uezon C ity  M etroM anila  -  P H IL IP P IN E S

C O N F E R E N C E S  & T R A IN IN G ;

® A pril 6-7, 1995: N H I C ourse  #3803 2 : A A SH T O  R o adside  D esign G uide 
C onducted by U .S. D epartm en t o f  T ranspo rta tio n , F edeial H ighw ay 
A dm inistration N ational H ighw ay Institu te . H eld  in Juneau , A laska

•  January  3 0 ,1 9 9 1 : In troduction  to  M A C  at U n iversity  o f  A laska Southeast-Juneau
•  N o v em b er 9-16, 1981: O bservation  trips, lectu res, and  dem onstra tions on  m odem  

electron ic surveying instrum ent and p h o tog ram m etric  equipm ent o f  
H E W L E T T -P A C K A R D  in L os A ngeles, C aliforn ia

•  O c to b e r 15-19, 1981: O bservation trips, lectu res, and dem onstrations on  m odern 
electron ic surveying instrum ent and  p h o tog ram m etric  equipm ents o f  C A R L  Z E ISS  in 
O berkochen , W est G erm any

«* O c to b e r 1 1 -1 4 ,1 9 8 1 : O bservation  trips, lectu res, an d  dem onstra tions on  m odern  
electron ic surveying instrum ent and p h o tog ram m etric  equipm ents o f  W IL D  in 
R eerbrugg , Sw itzerland

•  O c to b e r 5-8 , 1981: 3 8 ^  P h o tog ram m etric  C o nference  held in S tu ttga rt, W est 
G erm any. Sponsored by Carl Z eiss and  th e  U niversity o f  S tu ttga rt





Alaska Perm anent Fund Corporation
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M E M O R A N D U M

DATE: April 28,2001

TO: Senator Gene Therriault, Chair
Legislative Budget & Audit Committee

FROM: Robert D. Storer, Executive Director 0 ^

SUBJECT: Sponsor Statement on Senate Bill 92

SB 92 is an important improvement to current Permanent Fund law. The enhanced 
continuity of Board membership that this legislation provides is identical to that 
currently enjoyed by the Alaska State Pension Investment Board and 18 other boards.

The Board is unanimous in its support for this proposal because the members know, 
first hand, that it takes a great deal of time to gain sufficient knowledge of the Fund's 
operations and investment policies to be able to make informed decisions. As an 
investment professional working with public funds in Alaska for nearly two decades, I 
can attest that the Permanent Fund is a mature fund and that overseeing its complex 
investment structure is necessarily a demanding task. The institutional memory and 
experience of longer-serving members is definitely helpful to new members in fulfilling 
their fiduciary responsibilities.

With removal only for cause, the next Governor will appoint two cabinet members to 
the Board of Trustees shortly after he or she takes office. A third (public) member will 
then be appointed in July of the first yezir of the Governor's term. In July of the 
following year, roughly one and one-half years after taking office, the Governor will 
appoint a second public member, with his or her appointments at that time constituting 
a majority of the members of the Board. This more deliberate schedule for filling Board 
seats, which clearly reflects the intent of one-year staggered terms, would provide 
important continuity for the APFC by eliminating the risk that a new Governor may 
summarily replace all Trustees at one time. In short, we believe this bill serves the best 
long-term interests of the Fund and the people of Alaska.



L a w  O f f ic e s  o f

S i m p s o n ,  T i l l i n g h a s t ,  S o r e n s e n  &  L o n g e n b a u g h ^ P / : .

O n e  S e a l a s k a  P l a z a , S u it e  3 0 0  • J u n e a u , A l a s k a  9 9 8 0 1  

TELEPHONE: 907-586-1400 • FAX: 907-586-3065

M E M O R A N D U M

T O :  R o b e r t  D .  S t o r e r
E x e c u t i v e  D i r e c t o r ,  A P F C

F R O M :  R o n a l d  W .  L o r e n s e n ,  S T S & L

D A T E :  M a r c h  7 , 2 0 0 1

R E :  S B  9 2 - " F o r  c a u s e "  r e m o v a l  o f  p u b l i c  m e m b e r s  o f  A P F C  B o a r d  o f  T r u s t e e s  i n
l i g h t  o f B r a d n e r  v .  H a m m o n d

O u r  F i l e  N o .  8 4 6 .1 4

I n  m y  r e c e n t  t e s t i m o n y  t o  t h e  S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  o n  S 3  9 2  ( " f o r  c a u s e "  
r e m o v a l  o f  p u b l i c  m e m b e r s  o f  t h e  A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n  B o a r d  o f  T r u s t e e s ) ,  I  
e x p l a i n e d  w h y  I  t h o u g h t  t h a t  t h e  A l a s k a  S u p r e m e  C o u r t ' s  d e c i s i o n  i n  B r a d n e r  v .  H a m m o n d 1 d i d  
n o t  m e a n  t h a t  t h e  b i l l  w o u l d  b e  u n c o n s t i t u t i o n a l  i f  e n a c t e d .  I  t h o u g h t  i t  m i g h t  b e  h e l p f u l  t o  p u t  
t h o s e  t h o u g h t s  i n  w r i t i n g ,  a l o n g  w i t h  s o m e  f u r t h e r  d i s c u s s i o n  o f  t h e  B r a d n e r  d e c i s i o n .

I n  B r a d n e r ,  t h e  C o u r t  w a s  p r e s e n t e d  w i t h  a  l e g i s l a t i v e  e n a c t m e n t 2 t h a t ,  i n  a d d i t i o n  t o  
c o n f i r m a t i o n  o f  t h e  h e a d  o f  e a c h  p r i n c i p a l  d e p a r t m e n t  ( i . e . ,  c o m m i s s i o n e r s ) ,  r e q u i r e d  l e g i s l a t i v e  
c o n f i r m a t i o n  o f  a l l  d e p a r t m e n t a l  d e p u t y  c o m m i s s i o n e r s  a n d  o f  t h e  d i r e c t o r s  o f  a  n u m b e r  o f  
n a m e d  d i v i s i o n s  w i t h i n  s t a t e  g o v e r n m e n t .  T h e  A l a s k a  c o n s t i t u t i o n  ( A r t i c l e  I I I ,  S e c t i o n  2 5 )  
e x p r e s s l y  p r o v i d e d  f o r  l e g i s l a t i v e  c o n f i r m a t i o n  o f  t h e  h e a d s  o f  e a c h  p r i n c i p a l  d e p a r t m e n t ,  b u t  i t  
w a s  s i l e n t  r e g a r d i n g  t h e  c o n f i r m a t i o n  o f  s u b o r d i n a t e  d e p a r t m e n t a l  o f f i c e r s .  G o v e r n o r  H a m m o n d  
c h a l l e n g e d  t h e  e n a c t m e n t  o n  g r o u n d s  t h a t  i t  v i o l a t e d  t h e  d o c t r i n e  o f  s e p a r a t i o n  o f  p o w e r s  b y  
i m p e r m i s s i b l y  i n t e r f e r i n g  w i th ' t h e  e x e c u t i v e 's  p o w e r  o f  a p p o i n t m e n t .

A f t e r  d i s c u s s i n g  t h e  p u r p o s e  a n d  i m p o i t a n c e  o f  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  ( a n d  t h e  
" c o m p l e m e n t a r y  d o c t r i n e "  o f  c h e c k s  a n d  b a l a n c e s ) ,  t h e  C o u r t  a g r e e d  w i t h  t h e  g o v e r n o r ’s  
p o s i t i o n .  I n  t h a t  d i s c u s s i o n ,  t h e  C o u r t  m a d e  s o m e  o b s e r v a t i o n s  a b o u t  t h o s e  d o c t r i n e s  t h a t  a r e  
i m p o r t a n t  t o  k e e p  in  m i n d ,  g e n e r a l l y ,  w h e n  a n a l y z i n g  t h e  e f f e c t  o f  a  l e g i s l a t i v e  e n a c t m e n t  t h a t  i s

1 553 P . 2 d  1 (A lask a  1976)
2 Section  1, C h ap te r 82, SLA 1975

E . B u d d  S im ps o n  • Jo n  K . T il l in g h a s t  • St e p h e n  F . S o r e n s e n  • L e s l ie  L o n g e n b a u g h  

L . M e r r il l  L o w d e n  • R o n a l d  W . L o r e n s e n  ( o f  c o u n s e l )



c h a l l e n g e d  f o r  e n c r o a c h i n g  o n  t h e  p o w e r s  o f  e i t h e r  ( o r  b o t h )  t h e  e x e c u t i v e  o r  j u d i c i a l  b r a n c h .  I n  
p a r t i c u l a r ,  t h e  C o u r t  p o i n t e d  o u t  t h a t :

B o t h  d o c t r i n e s  a d d r e s s  a n d  a r e  d e s i g n e d  t o  r e s o l v e  t h e  p r o b l e m  o f  e f f i c i e n t
g o v e r n m e n t  a n d  h a v e  a s  t h e i r  g o a l  t h e  p r o t e c t i o n  o f  t h e  e l e c t o r a t e  f r o m  ty r a n n y .

B r a d n e r , a t  6  -  7 . I t  t h e n  w e n t  o n  t o  q u o t e  w i t h  f a v o r  a  s t a t e m e n t  b y  f o r m e r  U .S .  S u p r e m e  C o u r t  
J u s t i c e  B r a n d e i s  i n  w h i c h  h e  s a i d  t h e  p u r p o s e  o f  t h e  d o c t r i n e  o f  s e p a r a t i o n  o f  p o w e r s  w a s  " n o t  to  
p r o m o t e  e f f i c i e n c y  b u t  t o  p r e c l u d e  t h e  e x e r c i s e  o f  a r b i t r a r y  p o w e r . " 3

T h e  l e g i s l a t u r e 's  a t t e m p t  i n  B r a d n e r  t o  t h r o w  a  w i d e r  c o n f i r m a t i o n  n e t  a r o u n d  t h e  
g o v e r n o r 's  a p p o i n t e e s  t h a n  a l l o w e d  b y  t h e  c o n s t i t u t i o n  d i r e c t l y  a n d  c l e a r l y  i m p l i c a t e d  t h e  
c o n c e r n s  i d e n t i f i e d  b y  t h e  C o u r t .  C o n f i r m a t i o n  n e c e s s a r i l y  r e q u i r e s  t h a t  t h e  l e g i s l a t u r e  b e c o m e  
i n v o l v e d  in  e a c h  a n d  e v e r y  o n e  o f  t h e  g o v e r n o r 's  a p p o i n t m e n t s  t h a t  i s  s u b j e c t  to  c o n f i r m a t i o n .  
H i s t o r y  ( b o t h  in  A l a s k a  a n d  e l s e w h e r e )  h a s  s h o w n  t h a t  t h e  c o n f i r m a t i o n  p r o c e s s  c a n  a l l  t o o  e a s i l y  
b e c o m e  p o l i t i c i z e d ,  f r e q u e n t l y  t u r n i n g  i n t o  d e b a t e s  ( a n d  c o m p r o m i s e s )  o v e r  i s s u e s  t h a t  a r e  
u n r e l a t e d  t o  t h e  m e r i t s  o f  t h e  a p p o i n t m e n t ,  i t s e l f .  T h o s e  s i t u a t i o n s  e x e m p l i f y  t h e  " ty r a n n y "  a n d  
th e  " e x e r c i s e  o f  a r b i t r a r y  p o w e r "  t h a t  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  w a s  d e s i g n e d  t o  p r o t e c t  
a g a in s t .

O n  t h e  o t h e r  h a n d ,  t h e  e f f e c t  o n  t h e  w o r k i n g s  o f  g o v e r n m e n t  o f  a  g e n e r a l  l a w  t h a t  d e f i n e s  
th e  c o n d i t i o n s  u n d e r  w h i c h  c e r t a i n  p u b l i c  o f f i c i a l s ,  o n c e  a p p o i n t e d ,  m a y  b e  r e m o v e d  f r o m  o f f i c e  
i s  d i f f e r e n t  b y  s e v e r a l  o r d e r s  o f  m a g n i t u d e .  U n l i k e  t h e  c o n f i r m a t i o n  p r o c e s s  w h e r e  a b s o l u t e l y  n o  
o b j e c t i v e  s t a n d a r d s  f o r  l e g i s l a t i v e  a p p r o v a l  e x i s t ,  t h e  " f o r  c a u s e "  r e m o v a l  s t a n d a r d  p r o p o s e d  b y  
S B  9 2  s e t s  o u t  a  v e r y  s p e c i f i c  s t a n d a r d 4 t h a t  i s  u n i f o r m  i n  i t s  a p p l i c a t i o n  a n d  f o r  w h i c h  r e l i e f  c a n  
b e  o b t a i n e d  b y  a n  a g g r i e v e d  o f f i c i a l  t h r o u g h  t h e  j u d i c i a l  b r a n c h  i f  i t  i s  n o t  p r o p e r l y  a p p l i e d .  
F u r t h e r - a n d  p e r h a p s  e v e n  m o r e  i m p o r t a n t l y - u n d e r  a  " f o r  c a u s e "  r e m o v a l  s t a n d a r d ,  t h e  
l e g i s l a t u r e  p l a y s  n o  r o l e  i n  i n d i v i d u a l  r e m o v a l  d e c i s i o n s :  t h e r e  i s  n o  o p p o r t u n i t y  f o r  i n t e r - b r a n c h  
" ty r a n n y "  o r  " e x e r c i s e  o f  a r b i t r a r y  p o w e r "  t o  a r i s e .

W h e n  I  d e s c r i b e d  t h e s e  i m p o r t a n t  d i f f e r e n c e s  a t  t h e  c o m m i t t e e 's  h e a r i n g ,  S e n a t o r  
T h e r r i a u l t  a s k e d  i f  t h e y  w e r e n ' t  j u s t  a  m a t t e r  o f  d e g r e e ,  r a t h e r  t h a n  r a i s i n g  d i f f e r e n t  l e g a l  
p r i n c i p l e s .  I  t h i n k  h e  w a s  c o r r e c t  i n  m a k i n g  t h a t  p o i n t ,  s i n c e  o u r  c o u r t s  w o u l d  a l m o s t  c e r t a i n l y  
s a y  t h a t  r e m o v a l  o f  a  p u b l i c  o f f i c i a l  i s  a n  i n t e g r a l  a s p e c t  o f  t h e  e x e c u t i v e 's  p o w e r  o f  a p p o i n t m e n t .  
H o w e v e r ,  in  m y  e x p e r i e n c e  t h e  r e s o l u t i o n  o f  m a n y  c o n s t i t u t i o n a l  q u e s t i o n s  h a s  u l t i m a t e l y  b o i l e d  

d o w n  to  o n e  o f  d e g r e e .

Robert D. Storer
March 9,2001
Page 2

3 Id. a t 6, n. 11, qu o ting  d issen ting  op in ion  o f  B rande is, J ., in M vers v. U n ited  S ta tes . 272  U .S . 52 , a t 293 - 95.
4 See m y Jan uary  11 ,2001 m em o to  the  A P F C  T ru stees d iscu ss in g  th e  " fo r  cau se"  standard .



T a k e ,  f o r  e x a m p l e ,  A S  3 7 .1 3 .0 5 0 ( b )  w h i c h  s e t s  o u t  c e r t a i n  s p e c i f i c  q u a l i f i c a t i o n s  f o r  t h e  
p u b l i c  m e m b e r s  o f  A P F C  B o a r d . 5 B e c a u s e  t h a t  p r o v i s i o n  i m p o s e s  t h o s e  q u a l i f i c a t i o n s  f o r  
a p p o i n t m e n t  t o  t h e  B o a r d ,  i t  h a s  t h e  d i r e c t  e f f e c t  o f  l i m i t i n g  t h e  g o v e r n o r 's  a p p o i n t m e n t  p o w e r :  
h e  c a n n o t  s i m p l y  a p p o i n t  a n y  p e r s o n  h e  c h o s e s .  Y e t  I  d o u b t  t h a t  e v e n  t h e  m o s t  a r d e n t  s u p p o r t e r  
o f t h e  p r i m a c y  o f  t h e  e x e c u t i v e 's  a p p o i n t m e n t  p o w e r  w o u l d  s e r i o u s l y  a r g u e  t h a t  s u c h  l e g i s l a t i v e l y  
i m p o s e d  q u a l i f i c a t i o n s  v i o l a t e  o u r  c o n s t i t u t i o n .

A "for cause" removal requirement for a public member of the APFC Board falls 
somewhere between the appointment qualifications of AS 37.13.050(b) (clearly constitutional) 
and a requirement that those members be subject to legislative confirmation (clearly 
unconstitutional). I don't know precisely where the line between what's permissible and what's 
lot might ultimately be drawn, but I do think that SB 92's proposed "for cause" requirement 

would fall on the permissible side of that line.

c c :  J i m  B a l d w i n ,  A s s i s t a n t  A t t o r n e y  G e n e r a l
Jim Kelly, APFC

Robert D. Storer
M arch 9, 2001
Page 3

5 T h a t p ro v isio n  sta tes: "T he fo u r pu b lic  m em bers o f  the b o a rd  m u st have reco g n ized  co m petence and  w ide 
ex p erien ce  in fin ance, investm ents, o r o th e r b u siness m a n ag e m en t-re la ted  fields."
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M E M O R A N D U M

DATE: February 20,2001

TO: Senator Gene Therriault, Chair
Other Members of the Senate State Affairs Committee

FROM: Robert D. Storer, Executive Director (£?>

SUBJECT: Senate Bill 92 -- Removal of members of the Board of
Trustees only for cause

On behalf of the Board of Trustees of the Alaska Permanent Fund Corporation, I 
am writing to thank you for LB&A's introduction of Senate Bill 92, and your 
prompt scheduling of the bill on February 22. I will be present at the hearing and 
look forward to answering any questions you may have.

SB 92 is an important improvement to current Permanent Fund law. The 
enhanced continuity of Board membership that this legislation provides is 
identical to that currently enjoyed by the Alaska State Pension Investment Board 
(ASPIB). Note: I have attached a memorandum prepared by our legal counsel 
which provides some helpful background on this issue.

The Board is unanimous in its support for this proposal because the members 
know, first hand, that it takes a great deal of time to gain sufficient knowledge of 
the Fund's operations and investment policies to be able to make informed 
decisions. As an investment professional working with public funds in Alaska 
for the past 18 years, I can attest that the Permanent Fund is a mature fund and 
that overseeing its complex investment structure is necessarily a demanding task. 
The institutional memory and experience of longer-serving members is definitely 
helpful to new members in fulfilling their fiduciary responsibilities.

In short, we believe this bill serves the best interests of the Fund and the people 
of Alaska.



Here is one example of why continuity is important. The Trustees recently 
decided not to invest in private equities even though over time we believe this 
asset class would provide superior returns to those provided by public equities. 
Because returns from private equities typically underperform in the short term 
and only generate their expected higher returns over time, investing in this asset 
class requires patience and an institutional commitment on the part of the Board.

Part of why the Board decided against investing in private equities was because 
of its collective concern tnat the next Governor might replace the entire Board at 
one time, thereby wiping out the Board's history with -  and understanding of -  
this asset class, including memory of the careful deliberative process this Board 
followed in considering alternative investments. Worse, new, inexperienced 
Trustees might simply choose to liquidate those investments at a time when 
returns are low, rather than staying the course for the longer term.

With removal only for cause, the next Governor will appoint two cabinet 
members to the Board of Trustees shortly after he or she takes office. A third 
(public) member will then be appointed in July of the first year of the Governor's 
term. In July of the following year, roughly one and one-half years after taking 
office, the Governor will appoint a second public member, with his or her 
appointments at that time constituting a majority of the members of the Board. 
This more deliberate schedule for filling Board seats would provide important 
continuity for the APFC that would likely not occur under the present 
appointment scheme by which a new Governor could summarily replace all 
Trustees at one time.

I look forward to discussing this issue with you further, and thank you for your 
consideration.

Senate Bill 92
F eb ru ary  20,2001
P age 2
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L a w  O f f ic e s  o f

S i m p s o n ,  T i l l i n g h a s t ,  S o r e n s e n  &  L o n g e n b a u g h ,  P.C.

O n e  S e a l a s k a  p l a z a , S u it e  3 0 0  • J u n e a u , A l a s k a  9 9 8 0 1  

TELEPHONE: 9 0 7 -5 8 6 -1 4 0 0  • FAX: 9 0 7 -5 8 6 -3 0 6 5

I n  r e s p o n s e  t o  t h e  B o a r d 's  r e q u e s t  a t  i t s  D e c e m b e r  8 ,  2 0 0 0  m e e t i n g ,  I  h a v e  r e s e a r c h e d  
c o u r t  d e c i s i o n s  t h a t  a r t i c u l a t e  s t a n d a r d s  f o r  t h e  " f o r  c a u s e "  r e m o v a l  o f  b o t h  p u b l i c  a n d  p r i v a t e  
o f f i c e r s  a n d  e m p l o y e e s .  I n  a d d i t i o n ,  t o  d e t e r m i n e  w h e t h e r  a n d  h o w  t h e  t e m i  i s  d e f i n e d  in  t h e  
A l a s k a  s t a t u t e s ,  I  h a v e  a l s o  a t t e m p t e d  t o  i d e n t i f y  a l l  i n s t a n c e s  i n  w h i c h  r e m o v a l  o f  a  p u b l i c  
o f f i c e r  o r  e m p l o y e e  i s  s t a t u t o r i l y  p r o v i d e d  f o r  o n  a  " f o r  c a u s e "  b a s i s .  T h e  m a j o r i t y  o f  " f o r  c a u s e "  
r e m o v a l  s t a t u t e s  i n  A l a s k a  d o  n o t  p r o v i d e  a n y  s t a n d a r d s  b e y o n d  t h e  " f o r  c a u s e "  r e q u i r e m e n t .

I .  J u d i c i a l  A p p r o a c h  to  " C a u s e / F o r  C a u s e " .

T h e  A l a s k a  s t a t u t e s  d e a l i n g  w i t h  t h e  r e m o v a l  o f  p u b l i c  o f f i c e r s  a n d  e m p l o y e e s  u s e  t h r e e  
d i f f e r e n t  t e r m s  to  s t a t e  t h e  s t a n d a r d  f o r  r e m o v a l - - " f o r  c a u s e , "  " g o o d  c a u s e , "  a n d  " j u s t  c a u s e . "  
T h e r e  i s  n o  a p p a r e n t  s i g n i f i c a n c e  to  t h e  c h o i c e  o f  t h e  t e r m  u s e d ,  a n d  c o u r t s  h a v e  r e c o g n i z e d  t h a t  
t h e  t e r m s  a r e  i n t e r c h a n g e a b l e . 1/  T h e  f o c u s  o f  e a c h  t e r m  i s  w h e t h e r  " c a u s e "  f o r  r e m o v a l  e x i s t s .

T h e  f o l l o w i n g  e x c e r p t s  f r o m  tw o  c o u r t  c a s e s  a n d  o n e  l a w  r e v i e w  a r t i c l e  r e f l e c t  t h a t  t h e r e  
i s  n o  s i n g l e ,  w i d e l y  a c c e p t e d  d e f i n i t i o n  o f  " c a u s e "  i n  t h e  c a s e s .  N o n e t h e l e s s ,  t h e y  d o  r e f l e c t  a  
c o m m o n  th e m e :

" G o o d  c a u s e "  c a n n o t  b e  j u s t  a n y  r e a s o n  t h e  B o a r d  d e e m s  s u f f i c i e n t  f o r  t h e  
d i s c h a r g e  o f  t h e  t e a c h e r .  ...  N o t  o n l y  m u s t  t h e r e  b e  " g o o d  c a u s e "  a n d  s u b s t a n t i a l  
e v i d e n c e  i n  s u p p o r t  o f  t h e  c h a r g e ,  b u t  i n  o r d e r  f o r  t h e  f a c t s  t o  s u s t a i n  s u c h  a  
c h a r g e  t h e y  m u s t  b e a r  r e a s o n a b l e  r e l a t i o n s h i p  t o  t h e  t e a c h e r 's  f i t n e s s  o r  c a p a c i t y  to  
p e r f o r m  h i s  d u t i e s  i n  t h a t  p o s i t i o n .  . . . W e  f i n d  t h e  t e s t  o f  g o o d  c a u s e  w i t h  
r e s p e c t  t o  p u b l i c  o f f i c e r s  g e n e r a l l y  t o  b e  f a c t s  w h i c h  a r e  r e l a t e d  t o  t h e  o f f i c e  a n d  
a f f e c t  t h e  a d m i n i s t r a t i o n  t h e r e o f .  L u c e r o  v .  M a t h e w s . 9 0 1  P . 2 d  1 1 1 5 ,  1 1 2 2  
( W y o m i n g  1 9 9 5 )  ( c i t a t i o n s  o m i t t e d ) .

' /  See, for example, L o ckhart v. C edar R ap ids C o m m unity  Sch. D ist.. 577  N .W . 2d  845 (Iow a 1998), a t 846-47 
(eq uatin g  "p roper cause" w ith "just cause" and  "fo r cause").

E. B u d d  S im p s o n  • Jo n  K . T il l in g h a s t  • St e p h e n  F. S o r e n s e n  • L e s l ie  L o n g e n b a u g h  

L . M e r r il l  L o w d e n  • R o n a l d  W . L o r e n s e n  (o f  c o u n s e l )
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T h e r e  i s  n o  a l l - e n c o m p a s s i n g  d e f i n i t i o n  o f  " j u s t  c a u s e . "  T h i s  t e r m  d o e s  
e n c o m p a s s ,  h o w e v e r ,  r e a s o n s  t h a t  r e l a t e  t o  a n  e m p l o y e e 's  p e r f o r m a n c e  i n  h i s  o r  
h e r  j o b  a n d  t h e  im p a c t  o f  t h a t  p e r f o r m a n c e  o n  a n  e m p l o y e r 's  a b i l i t y  t o  a t t a i n  i t s  
r e a s o n a b l e  g o a l s .  " J u s t  c a u s e "  a l s o  i n c l u d e s  r e a s o n s  b a s e d  o n  a n  e m p l o y e r 's  
l e g i t i m a t e  b u d g e t a r y  o r  p e r s o n n e l  r e q u i r e m e n t s ,  u n r e l a t e d  to  e m p l o y e e  f a u l t .  " J u s t  
c a u s e "  d o e s  n o t  i n c l u d e  " r e a s o n s  w h i c h  a r e  a r b i t r a r y ,  u n f a i r ,  o r  g e n e r a t e d  o u t  o f  
s o m e  p e t t y  v e n d e t t a . "  L o c k h a r t  v .  C e d a r  R a p i d s  C o m m u n i t y  S c h .  D i s t . . 5 7 7  
N .W .  2 d  8 4 5 ,  8 4 7  ( I o w a  1 9 9 8 )  ( c i t a t i o n s  o m i t t e d )

I n  y e a r s  o f  e x p o s u r e  a n d  s t u d y  a n d  t h o u g h t ,  b o t h  to  a n d  o f  t h e  b a d  a s  w e l l  
a s  t h e  g o o d ,  s o m e  c o n c l u s i o n s  h a v e  i n e v i t a b l y  e m e r g e d ,  a n d  o n e  o f  t h e m  i s  a  
d e f i n i t i o n  o f  w h a t  " ju s t  c a u s e "  p r o b a b l y  i s ,  f o r  h e r e  a n d  r  m .  I t  s e e m s  to  b e  t h a t  
c a u s e  w h i c h ,  t o  a  p r e s u m a b l y - r e a s o n a b l e  A'  e r m i n e r  ...  a p p e a r s  t o  b e  ( n o t  
n e c e s s a r i l y  i s ) ,  f a i r  a n d  r e a s o n a b l e ,  w h e n  a l l  o f  t h e  a p p l i c a b l e  f a c t s  a n d  
c i r c u m s t a n c e s  a r e  c o n s i d e r e d ,  a n d  a r e  v i e w e d  in  t h e  l i g h t  o f  t h e  e t h i c  o f  t h e  t i m e  
a n d  p l a c e .  T h a t 's  a  m o u t h f u l ,  i n  w o r d s ,  b u t  i t  r e a l l y  i s  o n ly ,  b o t t o m - l i n e ,  a n o t h e r  
e x p r e s s i o n  o f  t h e  n o w - c o m m o n  e x p r e s s i o n ,  " f a i r  s h a k e . "  H i l l  &  W e s t h o f f ,  " N o  
S o n g  U n s u n g ,  N o  W i n e  U n t a s t e d , "  4 7  D r a k e  L a w  R e v i e w  3 9 9 , 4 1 1  ( 1 9 9 9 ) .

H e r e 's  m y  o w n  s h o t  a t  a  d e f i n i t i o n  o f  " c a u s e " :  F a i r  m i n d e d  p e o p l e  w i l l  k n o w  i t  w h e n  t h e y  
s e e  i t ,  t a k i n g  i n t o  a c c o u n t  t h e  n e e d s  o f  t h e  o f f i c e  a n d  t h e  p e r f o r m a n c e  a n d  c o n d u c t  o f  t h e  
i n c u m b e n t .

I I .  " C a u s e "  f o r  R e m o v a l  in  t h e  A l a s k a  S t a t u t e s .

O f  t h e  t e r m s  " f o r  c a u s e , "  " g o o d  c a u s e , "  a n d  " j u s t  c a u s e , "  " f o r  c a u s e "  i s  u s e d  m o s t  
f r e q u e n t l y  i n  t h e  A l a s k a  s t a t u t e s  t o  e x p r e s s  a  " c a u s e "  s t a n d a r d  f o r  r e m o v a l  o f  a  p u b l i c  o f f i c e r  o r  
e m p l o y e e .  T h a t  t e r m  a p p e a r s  in  a  t o t a l  o f  1 5  d i f f e r e n t  p r o v i s i o n s .  T h e  " g o o d  c a u s e "  s t a n d a r d  
c o m e s  in  s e c o n d  w i t h  a  t o t a l  o f  t h r e e  p r o v i s i o n s .  " J u s t  c a u s e "  a p p e a r s  o n l y  o n c e .  T w e l v e  o f  
t h e s e  1 9  " c a u s e "  p r o v i s i o n s  s t a t e  o n l y  t h e  s i m p l e  s t a n d a r d ,  w i t h o u t  e i t h e r  d e f i n i t i o n  o r  e x a m p l e .  
S i x  p r o v i s i o n s  i n c l u d e  m u l t i p l e  e x a m p l e s  o f  " c a u s e , "  s u c h  a s  A S  3 1 .0 5 .0 0 7 ( d )  w h i c h  p r o v i d e s  
t h a t  t h e  g o v e r n o r  m a y  r e m o v e  a  m e m b e r  o f  t h e  A l a s k a  O i l  a n d  G a s  C o n s e r v a t i o n  C o m m i s s i o n  
" f o r  c a u s e  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  i n c o m p e t e n c e ,  n e g l e c t  o f  d u t y  o r  m i s c o n d u c t  i n  o f f i c e "  o r  
A S  4 7 .3 0 .6 6 3 ( c )  w h i c h  p r o v i d e s  f o r  r e m o v a l  o f  a  m e m b e r  o f  t h e  A l a s k a  M e n t a l  H e a l t h  B o a r d  
" o n ly  f o r  c a u s e ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  p o o r  a t t e n d a n c e  o r  l a c k  o f  c o n t r i b u t i o n  t o  t h e  
b o a r d 's  w o r k . " 2/  O n e  p r o v i s i o n ,  A S  0 8 .0 4 .0 3 0 ,  p r o v i d e s  o n l y  a  s i n g l e  e x a m p l e  o f  " c a u s e . "

2/  T he m ost co m prehensive  listing ap pears a t A S  4 3 .0 5 .4 1 4 (c ), w h ich  prov ides exam ples o f  "g ood  cause" for 
rem oval o f th e  sta te 's adm in istra tive  law  ju d g es . T h at prov ision  sta tes:

(c) In th is section , "good cause" inc ludes
(1 ) v io lation  o f  the A laska co de  o f  ju d ic ia l co nduct ad o p ted  by  the A laska

Suprem e C ourt;
(2) conviction  o f  a  crim e o f  m oral tu rp itude:



T r u s te e s ,  A P F C  
J a n u a r y  1 1 ,2 0 0 1  
P a g e  3

U n d e r  t h a t  s e c t i o n  a  m e m b e r  o f  t h e  B o a r d  o f  P u b l i c  A c c o u n t a n c y  m a y  b e  r e m o v e d  b y  th e  
g o v e r n o r  " f o r  n e g l e c t  o f  d u t y  o r  o t h e r  j u s t  c a u s e . "  N o  s t a t u t e  a t t e m p t s  t o  s e t  o u t  a  c o m p r e h e n s i v e  
d e f i n i t i o n  o f  " c a u s e . "

I t  s h o u l d  b e  n o t e d  t h a t ,  w i t h i n  t h e  1 9  p r o v i s i o n s  t h a t  r e q u i r e  " c a u s e "  f o r  r e m o v a l  o f  a  
p u b l i c  o f f i c e r  o r  e m p l o y e e ,  s e v e n  c o n d i t i o n  t h e  s t a n d a r d  w i t h  t h e  w o r d  " o n ly "  ( i . e . ,  " m a y  b e  
r e m o v e d  o n l y  f o r  c a u s e " ) .  T h e  o t h e r  1 2 , i n c l u d i n g  A S  3 7 .1 0 .2 1 0 ( d )  w h i c h  e s t a b l i s h e s  a  " f o r  
c a u s e "  s t a n d a r d  f o r  r e m o v a l  o f  m e m b e r s  o f  t h e  A l a s k a  S t a t e  P e n s i o n  I n v e s t m e n t  B o a r d  
( A S P I B ) , 3/  d o  n o t  u s e  " o n ly "  o r  a n y  s i m i l a r  w o r d  o f  l i m i t a t i o n .  B e c a u s e  t h e  r o l e  a n d  
r e s p o n s i b i l i t i e s  o f  t h e  A P F C  B o a r d  a r e  s o  s i m i l a r  t o  t h o s e  o f  A S P I B ,  I d i d  n o t  u s e  t h e  w o r d  
" o n ly "  i n  t h e  a c c o m p a n y i n g  d r a f t  b i l l  a m e n d i n g  A S  3 7 .1 3 .0 7 0 ( a )  t o  p r o v i d e  a  " f o r  c a u s e "  
s t a n d a r d  f o r  r e m o v a l  o f  t h e  p u b l i c  m e m b e r s  o f  t h e  A P F C  B o a r d .  A l t h o u g h  t h e  u s e  o f  " o n ly "  in  
s o m e  " f o r  c a u s e "  p r o v i s i o n s  a p p e a r s  t o  m a k e  a  s o m e w h a t  s t r o n g e r  s t a t e m e n t  a b o u t  t h e  a p p l i c a b l e  
s t a n d a r d  f o r  r e m o v a l ,  f r o m  a  le g a l  p o i n t  o f  v i e w  I b e l i e v e  t h a t  o m i t t i n g  t h a t  w o r d  f r o m  t h e  b i l l  
d o e s  n o t  h a v e  a n y  s u b s t a n t i v e  e f f e c t .  T h e  a p p r o p r i a t e  s t a n d a r d  f o r  r e m o v a l  o f  a  p u b l i c  o f f i c e r  is  
e i t h e r  " a t  w i l l "  o r  " f o r  c a u s e " —i t  c a n 't  b e  b o th .

I h o p e  t h e  p r e c e d i n g  i n f o r m a t i o n  i s  h e lp f u l .

c c :  R o b e r t  D .  S t o r e r ,  E x e c u t i v e  D i r e c t o r ,  A P F C
J i m  B a l d w i n ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  D e p a r t m e n t  o f  L a w

(3 ) un justified  failure to  hand le  the  case lo ad  assigned  o r s im ila r nonfeasance o f
office;

(4 ) failure to m eet the  requ irem ents o f  A S  43 .0 5 .4 2 5  re la ting  to  qualifica tion  for
o ffice; and

(5 ) un reasonab le  failure to  com ply  w ith  the sta tu tes o r  regu la tions regard ing  the 
co n fiden tia lity  o f  tax p ay e r inform ation .

3/  A s su ggested  a t the D ecem b er 8 B oard m eeting , I w ent b ack  ‘h ro ugh  the  leg islative h isto ry  m aterials on the bill 
tha t c rea ted  A S P IB  to  see w h ether there w as any  d iscussion  o f  the  in tended m ean in g  o f  "fo r cause" rem oval o f  
A S P IB  m em bers. F rom  the w ritten  record , it do es not ap p ear th a t th e re  w as.
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TONY KN0WLK3, GOVERNOR

DEPARTMENT OF LAW

office OF THE a t t o r n e y  GENERAL

P.O. BOX fiasco 
JUNEAU. ALASKA OMU-CSOa
phone; pcrrj ttS s ioo
PAX (607)4&407S

J u n e  1 0 ,  X996

H o n o r a b l e  T o n y  K n o w l e s  
G o v e r n o r  
S t a t e  o f  A l a s k a  
P . O .  B o x  1 1 0 0 0 1  
J u n e a u ,  AK 9 9 8 1 1 - 0 0 0 1

R e :  HCS C S SB  8 9 ( P I N )  —  R e l a t i n g  CO
t h e  b o a r d  a n d  s t a f f  o f  t h e  
P e r m a n e n t  F u n d  C o r p o r a t i o n  
O u r  f i l e  8 8 3 - 9 6 - 0 0 7 2 .

D e a r  G o v e r n o r  K n o w l e s ;

A t  y o u r  l e g i s l a t i v e  o f f i c e ' s  r e q u e s t  o n  y o u r  b e h a l f ,  w e  h a v e  
r e v i e w e d  HCS C S SB  8 9  ( F I N ) ,  a  b i l l  r e l a t i n g  t o  t h e  b o a r d  a n d  s t a f f  o f  
t h e  P e r m a n e n t  F u n d  C o r p o r a t i o n .

S e c t i o n  1  o f  t h e  b i l l  w o u l d  i n c r e a s e  t h e  n u m b e r  o f  m e m b e r s  
o n  t h e  b o a r d  f r o m  s i x  t o  s e v e n ,  b y  a d d i n g  a n o t h e r  p u b l i c  m e m b e r  
a p p o i n t e d  b y  t h e  g o v e r n o r .  S e c t i o n  2  o f  t h e  b i l l  w o u l d  r e q u i r e  t h a t  
a t  l e a s t  o n e  p u b l i c  m e m b e r  h a v e  ' r e c o g n i z e d  c o m p e t e n c e  a n d  e x p e r i e n c e  
i n  i n v e s t m e n t  p o r t f o l i o  m a n a g e m e n t , "  S e c t i o n  3 o f  t h e  b i l l  m a k e a  a  
t e c h n i c a l  c h a n g e  t o  c o n f o r m  t o  t h e  i n c r e a s e  i n  t h e  n u m b e r  o f  p u b l i c  
m e m b e r s .  S e c t i o n  4  o f  t h e  b i l l  w o u l d  a l l o w  t h e  g o v e r n o r  t o  r e m o v e  a  
p u b l i c  m e m b e r  o n l y  f o r  c a u s e ,  a n d  d e f i n e s  c a u s e  a s  e i t h e r  i n c o r a p e t a n c y  
o r  m i s f e a s a n c e  o r  m a l f e a s a n c e  i n  o f f i c e ,  s e c t i o n  5  o f  t h e  b i l l  w o u l d  
r e q u i r e  t h e  g o v e r n o r  t o  b a s e  t h e  d e c i s i o n  C o a p p o i n t  a  b o a r d  m e m b e r  
s o l e l y  o n  t h e  b e s t  f i n a n c i a l  i n t e r e s t  o f  t h e  f u n d ,  w o u l d  p r o h i b i t  t h e  
g o v e r n o r  f r o m  a t t e m p t i n g  t o  i n f l u e n c e  t h e  b o a r d  t o  m a k e  a n  i n v e s t m e n t  
d e c i s i o n  t h a t  v i o l a t e s  p r u d e n t  i n v e s t m e n t  p r i n c i p l e s ,  a n d  w o u l d  m a k e  
a  v i o l a t i o n  o f  t h i s  s e c t i o n  a  v i o l a t i o n  o f  t h e  e x e c u t i v e  b r a n c h  e t h i c s  
a c t  (A S  3 9 . 5 2 ) .  S e c t i o n  6 w o u l d  p r o v i d e  t h a t  t h e  f u n d  e x e c u t i v e  
d i r e c t o r ,  a n d  o t h e r  f u n d  e m p l o y e e s  w i t h  i n v e s t m e n t  r e s p o n s i b i l i t i e s ,  
s e r v e  a t  t h e  p l e a s u r e  o f  t h e  b o a r d ,  b u t  w o u l d  a l l o w  t h e  b o a r d  t o  e n t e r  
i n t o  e m p l o y m e n t  c o n t r a c t s  w i t h  t h e s e  e m p l o y e e s  t h a t  do  n o t  e x c e e d  tw o  
y e a r s  i n  d u r a t i o n .  F i n a l l y ,  s e c .  7  o f  t h e  b i l l  w o u l d  s p e c i f y  t h a t  
e a c h  b o a r d  r a a m b p r  h a s  a  f i d u c i a r y  d u t y  t o  t h e  f u n d ,  a n d  m u s t  p e r f o r m  
o f f i c i a l  a c t i o n s  s o l e l y  i n  a c c o r d a n c e  w i t h  t h a t  d u t y .

A s  w e  i n d i c a t e d  i n  t e s t i m o n y  b e f o r e  t h e  l e g i s l a t u r e ,  w e  
b e l i e v e  t h a t  s e c t i o n  4  o f  t h i s  b i l l  m a y  v i o l a t e  y o u r  a p p o i n t m e n t  p o w e r  
u n d e r  a r t .  I l l ,  s e c .  2 6  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  b y  m a k i n g  t h e
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H o n .  T o n y  K n o w l e a ,  G o v e r n o r  
O u r  f i l e i  8 8 3 - 9 6 - 0 0 7 2

J u n e  1 0 ,  1 9 9 6  
P a g e  2

p u b l i c  m e m b e r s  r e m o v a b l e  o n l y  C o r  c a u « o . 1 We h a v e  p r e v i o u s l y
d i s c u s s e d  t h i s  a p p o i n t m e n t  p o w e r  q u e s t i o n  i n  o u r  r e v i e w  o f  t h e  1 9 9 1  
b i l l  w h i c h  w o u l d  h a v e  e s t a b l i s h e d  t h e  A l a s k a  S t a t e  P e n s i o n  I n v e s t m e n t  
B o a r d ,  a n d  w h i c h  a l s o  c o n t a i n e d  a  r e m o v a l - f o r - n a u a e  p r o v i s i o n . 1 s a g  
1 9 9 1  I n f .  O p .  A t t ' y  G e n .  3 1 1  ( 8 8 3 - 9 1 - 0 0 7 1 ;  J u n e  1 1 ) .  W h a t  w e  e a i d  
t h e r e  i s  e q u a l l y  a p p l i c a b l e  h a r e s

T h e  r e m o v a l - f o r - c a u s e  p r o v i s i o n  m a y  c o n s t i t u t e  
a  u s u r p a t i o n  o f  t h e  e x e c u t i v e  p o w e r ,  o r ~ a p p o i n t m e n t . 
T h e  a b i l i t y  t o  r e m o v e  a n  a p p o i n t e e  i a  a n  i n c i d e n t  o f  
t h e  p o w e r  o f  t h e  a p p o i n t m e n t .  T h e  g o v e r n o r ' s  a b i l i t y  
t o  a s a u r e  t h a t  a p p o i n t e e s  r e m a i n  f a i t h f u l  t o  h i s  o r  
h e r  p h i l o s o p h i e s  a n d  p r o g r a m s  i s  p r e s e r v e d  w h e n  
a p p o i n t e e s  m a y  b e  r e m o v e d  a t  t h e  g o v e r n o r ' s  p l e a s u r e .  
A r t i c l e  I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n  s p e c i f i c a l l y  
a u t h o r i z e s  t h e  l e g i s l a t u r e  t o  p r o v i d e  f o r  t h e  r e m o v a l  
o f  m e m b e r s  o f  r e g u l a t o r y  a n d  q u a s i - j u d i c i a l  b o a r d s  a n d  
c o m m i s s i o n s .  A l a s k a  C o n s t . ,  a r t .  I l l ,  s e c .  2 6 .  T h e r e  
i s  n o  o t h e r  s p e c i f i c  g r a n t  o f  p o w e r  t o  t h e  l e g i s l a t u r e  
t o  p r e s c r i b e  g r o u n d s  f o r  r e m o v a l  f o r  o t h e r  a g e n c i e s  
g o v e r n e d  b y  a  b o a r d .  B e c a u s e  t h e  c o r p o r a t i o n  i s  n o t  
a  r e g u l a t o r y  o r  q u a s i - j u d i c i a l  a g e n c y ,  t h e  l e g i s l a t u r e  
l a o k c  t h e  p o w e r  t o  r e s t r i c t  t h e  g o v e r n o r ’ a  r e m o v a l  
p o w e r  i n  t h e  m a n n e r  s e t  o u t  i n  t h i s  b i l l .

I d .  a t  3 1 2 .

We f i n d  n t. o t h e r  c o n s t i t u t i o n a l  o r  l e g a l  p r o b l e m s  w i t h  t h e
b i l l .

C o m m e n ts  b y  c e r t a i n  l e g i s l a t o r s  i n d i c a t e d  t o  u s  t h a t  t h i s
p r o v i s i o n  w a s  i n c l u d e d  i n  l i e u  o f  a  l e g i s l a t i v e  c o n f i r m a t i o n  
r e q u i r e m e n t ,  w h i c h  a r t .  I l l ,  s e c .  2 6  o f  t h e  A l a s k a  C o n s t i t u t i o n  w o u l d  
n o t  a l l o w .  U n d e r  t h a t  u e c t i o n ,  c o n f i r m a t i o n  p o w e r  i s  l i m i t e d  t o  t h o s e  
b o a r d s  a n d  c o m m i s s i o n s  a t  t h e  h e a d  o f  a n  p r i n c i p a l  d e p a r t m e n t  ( s u c h  
a s  t h e  B o a r d  o f  E d u c a t i o n )  a n d  t h o s e  w i t h  r e g u l a t o r y  o r  q u a s i - j u d i c i a l  
p o w e r s .  T h e  b o a r d  o f  t h e  P e r m a n e n t  F u n d  C o r p o r a t i o n  i s  n e i t h e r  t y p e  
o f  b o a r d .  A n d  t h e  A l a s k a  S u p r e m e  C o u r t  r u l e d  i n  B r a d n e r  v .  H a m m o n d . 
5 5 3  P . 2 d  1  ( A l a s k a  1 9 7 6 ) ,  t h a t  t h e  l e g i s l a t u r e  c o u l d  n o t  c o n f e r  
c o n f i r m a t i o n  p o w e r  u p o n  i t s e l f  b e y o n d  t h a t  s p e c i f i e d  i n  t h e  
c o n s t i t u t i o n .

1 T h a t  b i l l  w a s  v e t o e d  b y  G o v e r n o r  H i c k a l ,  a t  o u r  
r e c o m m e n d a t i o n ,  b e c a u s e  o f  n u m e r o u s  l e g a l  p r o b l e m s .  A b e t t e r  b i l l  
e s t a b l i s h i n g  t h e  i n v e s t m e n t  b o a r d  b e c a m e  l a w  t h e  n e x t  y e a r .

S i n c e r e l y ,

B r u c e  M. B o t e l h o  
A t t o r n e y  G e n e r a l
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1 0 / 1 6 / 9 S  S a n a . to  J o u r n a l  P a g e  4 3 9 0
SB 8 9
Message o f  June 14 was re ce ived , s ta t in g :

D e a r  P r e s i d e n t  P e a r c e :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I I ,  s e c .  15  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  I. 
h a v e  v e t o e d  t h e  f o l l o w i n g  b i l l :

HOUSE CS FOR CS FOR SENATE B IL L  NO.
8 9 (F IN )

A n A c t  r e l a t i n g  t o  t h e  m e m b e rs  o f  t h e  b o a r d  a n d  
s t a f f  o f  t h e  A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n .

I  h a v e  t a k e n  t h i s  a c t i o n  o u t  o f  a  s t r o n g l y  h e l d  b e l i e f  t h a t  t h e  t r u s t e e s  
o f  t h e  A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n  m u s t . b e  a n s w e r a b l e  t o  
A l a s k a n s  f o r  t h a  d e c i s i o n s  t h e y  m a k e  i n  m a n a g in g  o v e r  $ 1 8  b i l l i o n  
o f  p u b l i c  m o n e y .  T h i s  b i l l ,  am o n g  o t h e r  t h i n g s ,  w o u ld  c h a n g e  
e x i s t i n g  l a w  b y  m a k in g  t r u s t e e s  r e m o v a b l e  o n l y  f o r  v e r y  s p e c i f i c  
c a u s e s .  U n d e r  e x i s t i n g  l a w ,  t h e  b o a r d  s e r v e s  a t  t h e  p l e a s u r e  o f  t h e  
g o v e r n o r  a n d  m u s t  a n s w e r  t o  t h e  g o v e r n o r  f o r  m a n a g e m e n t d e c i s i o n s .
T h e  g o v e r n o r ,  i n  t u r n ,  m u s t  a n s w e r  t o  t h e  v o t e r s  f o r  t h e  g o v e r n o r s  
s t e w a r d s h i p  o f  t h e  A l a s k a  P e r m a n e n t  F u n d .  I t  i s  i n  t h i s  v e r y  b a s i c  
w ay  t h a t  t h e  A la .s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n  w i l l  r e m a i n  
r e s p o n s i v e  t o  t n e  w i l l  o f  t h e  p e o p l e .

S i n c e r e l y ,
/ s /
T o n y  K n o w le s  
G o v e r n o r
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Ju dge s itting  as Ju stice  Pro T em . C o nno r and B urke, JJ., 
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O P IN IO N B Y :
R A B IN O W IT Z

O P IN IO N :

[*2] T h is appeal arises front a declarato ry  
ju d g m e n t su it w h ich  appellan ts institu ted in su perio r 
co u rt see k in g  a  declara tion  tha t Section I o f  C h ap ter 82, 
SLA  1975 is constitu tion al. T his leg islative m easure 
e ffected  s ig n ifican t changes in th e  procedures for 
ap po in tm en t and rem oval o f  subcab ine t officials, 
inc luding  d ep u ty  co m m ission ers and  div ision  heads o f  
the ex ecu tiv e  b ranch  o f  A laska 's governm en t, ill 
Specifically , it rem oved  certain  div ision  d irectors from 
the c lassified  serv ice  and p laced them  in the partially  
ex em pt serv ice , p rov ided  tha t the ap po in tm en t o f  deputy 
heads o f  each  p rincipal executive departm ent and  19 
specified  d irec to rs  o f  d iv isions w ere su b ject to 
confirm ation  by the leg islatu re in jo in t session , and  it 
p rescrib ed  p ro ced u res perta in ing  to the confirm ation  
process. [**2]

n l C h ap te r 82, SL A  1975 p rov ides:

S ection  1. A S 39 .0 5 .0 2 0  is am ended  to read:

Sec. 39 .05 .020 . A p p o in tm en t o f  d epartm en t 
heads and  o th er ex ecu tiv e  officers. T h e  g o v ern o r 
shall ap po in t th e  head  o f  each  p rinc ip a l execu tive  
d ep artm en t in the s ta te  g o v ern m en t. E ach 
ap po in tm en t is su b jec t to co n firm ation  by  a 
m a jority  o f  the m em b ers o f  the leg isla tu re  in jo in t 
session . T he fo llo w in g  ex ecu tiv e  ap po in tm en ts  
are  also  su b ject to  co n firm ation  by a m ajo rity  o f  
the  m em bers o f  the  leg isla tu re  in jo in t  session :

(1 ) T he d epu ty  head  o f  each principal 
ex ecu tiv e  d ep artm en t o f  the  sta te;

(2) d irecto r, d iv is io n  o f  bank in g ;

(3) d irector, d iv ision  o f  insurance;

(4) d irecto r, d iv ision  o f  fam ily  an d  ch ild ren s 
serv ices;

(5) d irecto r, d iv ision  o f  co rrec tio ns;

(6) d irecto r, d iv is io n  o f  oil and  gas;

(7) d irecto r, d iv is io n  o f  elec tion s;

(8) d irecto r, d iv is io n  o f  p o licy  p lan n in g  and 
research ;

(9) d irecto r, d iv ision  o f  personnel;

(10 ) d irecto r, d iv isio n  o f  bu d g e t and 
m anagem en t;

(I  I )  d irecto r, d iv ision  o f  m ed ical assistance;

(12 ) d irecto r, d iv ision  o f  m ental health ;

(1 3 ) d irecto r, d iv is io n  o f  pu b lic  h ea lth ;
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(14 ) d irec to r, o ffice  o f  te lecom m unications;

(1 5 ) d irec to r, d iv ision  o f  m arine 
tran sp o rta tio n ;

(16 ) d irec to r, d iv ision  o f  w aters and harbors;

(17 ) d irec to r, d iv ision  o f  lands;

(1 8 ) s ta te  geo log ist, d iv ision  o f  geolog ical 
and g eo p h y sica l su rveys;

(1 9 ) d irec to r, d iv ision  o f  ag ricu ltu re;

(2 0 ) d irec to r, d iv ision  o f  av iation .

S ection  2 . A S 39 .05 .080(2) is am ended  to 
read:

(2 ) W h en  appo in tm en ts are p resented  to  the 
leg isla tu re  fo r  confirm ation ,

(A ) the  p re s id in g  o fficer o f  each house shall 
assign  the  n a m e o f  each appo in tee  to  a s tand ing  
co m m ittee  o f  that ho use  for a  hearing , report and 
reco m m en d atio n ; stan d in g  com m ittees o f  the  tw o 
h o u ses ass igned  th e  sam e person 's  nam e for 
co n sid e ra tio n  m ay m eet jo in tly  to  co n sid er the 
q u a lifica tio n s  o f  th e  person  appo in ted  and m ay 
issue e ith e r a  separate  o r a jo in t report and 
reco m m en d a tio n  co ncern ing  that person ; then

(B ) the leg isla tu re  shall, before th e  end o f  the 
sessio n  in w h ich  th e  appoin tm en ts are  presented, 
in jo in t  session  assem bled , ac t on the 
ap p o in tm en ts  by co n firm ing  o r declin in g  to 
co n firm  by a m a jo rity  vote o f  all o f  the m em bers 
the  ap p o in tm en ts  presented .

Sec. 3. A S  39 .2 5 .0 40  is am ended to  read:

S ec. 39 .2 5 .0 40 . D irecto r o f  pe rsonnel. T he 
head  o f  the d iv ision  o f  personnel is the  d irec to r o f  
pe rso n n el ap p o in ted  by the co m m ission er o f  
ad m in is tra tio n  an d  responsib le to the 
co m m issio n er o f  ad m in is tra tio n  for th e  execution 
o f  th e  du ties an d  respon sib ilities im posed  by  this 
ch ap te r and th e  ru les  adop ted  under th is chapter. 
T he d irec to r o f  personnel m u st have a t least three 
years o f  practical w o rk in g  experience in the field  
o f  pe rson nel adm in istra tion .

Sec. 4. A S  39 .2 5 .1 20(2) is am ended  to read:

(2 )  the  d irec to rs, d iv ision  o f  pe rsonnel, 
d iv is io n  o f  m ental health , d iv ision  o f  pub lic  
h ea lth , d iv isio n  o f  m edical assistance, and those  
o th e r d irec to rs  o f  th e  m ajo r d iv isions o f  the 
p rin c ip a l dep artm en ts  o f  the execu tive  branch as 
are  sp ec ific a lly  designated  by  the g o v e rn o r ; ....

[**3]

T h e  leg islative h is to ry  o f  C h ap te r 82 d isc loses tha t 
on A pril 28 , 1975, A laska 's  N in th  S tate L eg islature 
enacted  Free C o nference C om m ittee  S u bstitu te  to  Senate  
[*3] Bill 98. A fte r initial passage, G o v ern o r H am m ond 
vetoed  the bill on the  g ro und  tha t Section  1 th e re o f  
im pinged  upon the ex ecu tiv e  po w er o f  appo in tm en t. O n 
M ay 21 , 1975, the leg isla tu re , in jo in t  session , overrode 
the ve to . T he ac t then becam e law  the  fo llow ing  day  as 
C h ap ter 82 o f  the  1975 Session  L aw s o f  A laska 
(h e re ina fte r C h ap te r 82).

S u b seq u en t to  en ac tm en t o f  C h ap te r 82, G overnor 
H am m ond appo in ted  persons to posts a ffected  by the  
A ct's p rov isions. U n d er A S  39 .0 5 .0 80(1 ), p a rt o f  the 
cod ifica tion  o f  C h ap te r 82, th e  g o v ern o r w as ob liged  to  
p resen t to  the  leg islatu re fo r co n firm ation  th e  nam es o f  
these persons. T h e  g o v ern o r refused  to  do so. 
A ppellan ts then  co m m enced  th is ac tion  for a  declara to ry  
ju d g m e n t n2 o f  the co n stitu tio n a lity  o f  C h ap te r 82. T he 
su perio r court g ran ted  G o v ern o r H am m ond 's m o tion  for 
sum m ary  ju d g m en t, d ec la rin g  S ection  1 unconstitu tional. 
T his appeal follow ed.

n2  A S 22 .1 0 .0 20(b ) provides:

In case  o f  an actual co n trov ersy  w ith in  the 
sta te , the  su p erio r co urt, upon the  filin g  o f  an 
ap prop ria te  p lead in g , m ay  d ec lare  the  righ ts and 
legal re la tions o f  an in terested  party  seek ing  the  
declaration , w h eth e r o r  not fu rth e r re lie f  is o r 
could be sough t. T he declara tion  has the  force 
and  effec t o f  a  final ju d g m e n t o r decree  and is 
rev icw able  as such . F u rthe r necessa ry  o r p ro per 
re lie f  based  on a declara to ry  ju d g m e n t o r decree 
m ay be gran ted , a f te r  reasonab le  no tice  an d  
hearing , against an ad verse  p a rty  w h ose righ ts 
have been de term ined  by the ju d g m e n t.

[**4]

T h e  co n tro lling  co nstitu tion al p ro v isio n s w e are 
called  on  to in terpret he re  are  co n ta in ed  in A rtic le  III o f  
A laska 's co nstitu tion  an d  concern  the ap p o in tiv e  pow ers 
o f  the go vern or. n3 A rtic le  III, Section i p rovides:

T h e  execu tive  p o w er o f  the  S tate is vested  in the 
governor.

n3 T h ere  is no  d isp u te  th a t o u r constitu tion  
w as designed  w ith  a  stro n g  ex ecu tiv e  in m ind. 
E x ecu tiv e  C om m ittee  C hairm an V ic to r R ivers
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rep o rted  to  the  flo o r tha t "w e are  all strong ly  
ag reed  on th e  p rin c ip le  o f  the stro n g  executive." 
A lask a  C o nstitu tio n a l C o nvention  P roceed ings at 
1984 (h e re in a fte r A C C P ). Accord, A C C P  at 
1102, 1741, 1986-88, 2 0 3 8 ,3 1 0 3 .

A rtic le  III, S ection  25  fu rther p ro v id es that:

T he head  o f  each  p rinc ip a l d ep artm en t shall be a sing le  
ex ecu tiv e  un less  o th e rw ise  p ro v id ed  by  law. He shall be 
ap po in ted  by  the g o v ern o r, sub ject to  confirm ation  by a 
m ajo rity  o f  th e  m em b ers o f  th e  leg islatu re in jo in t  
session , an d  shall se rv e  a t th e  p leasu re  o f  the  governor, 
ex cep t as o th e rw ise  p ro v id ed  in th is artic le  [**5] w ith  
respec t to th e  sec re ta ry  o f  State. T he heads o f  all 
p rincipal d e p a rtm en ts  shall be c itizens o f  the U nited 
States.

T h is p ro v is io n  ex p lic itly  em pow ers the g o v ern o r to 
ap p o in t an d  d ism iss the  head  o f  each  principal 
departm en t. It su b jec ts  these  ex ecu tiv e  appo in tm en ts to 
co n firm atio n  by  a  m a jo rity  o f  th e  m em bers o f  the 
leg isla tu re  in jo in t  session . A rtic le  III, Section  26 treats 
re la ted  o ffices and  pro v id es:

W hen a  bo ard  o r co m m issio n  is at th e  head o f  a principal 
d ep artm en t o r  a  reg u la to ry  o r quasi-jud ic ia l agency , its 
m em b ers sh a ll oe ap p o in ted  by  the  governor, sub ject to 
co n firm ation  by  a  m ajo rity  o f  th e  m em bers o f  the 
leg isla tu re  in jo in t  session , and m ay  be rem oved as 
p ro v id ed  by  law . T h ey  shall be c itizens o f  the U nited 
S tates. T h e  board  o f  co m m ission  m ay ap po in t a 
p rincipal ex ecu tiv e  o ff ice r w h en  au thorized  by  law, but 
the ap p o in tm en t shall be su b jec t to the approval o f  the 
governor.

A s w ith  S ec tion  2 5 , S ection  26  vests the pow er o f  
ap p o in tm en t in the g o v e rn o r and the  p o w er to  confirm  in 
the leg is la tu re  in jo in t  session . R em oval o f  Section 26 
bo ard  o r  co m m issio n  m em bers is as p rov ided  by  law 
and, th e re fo re , no t necessa rily  a t the  governor's  p leasure. 
[**6]

A s an a ly zed  by  ap pellan ts , the  so le  question  in th is  
appeal is w h e th e r S ec tion s 25  an d  26  o f  A rticle  III 
d e sc rib e  the  o u te r [*4] lim its o f  the leg islatu re 's 
co n firm ation  au th o rity , o r w h e th e r th e  leg islatu re m ay by 
sta tu te  req u ire  co n firm ation  o f  o th e r h igh-level, po licy ­
m ak in g  o ffic ia ls  w ith in  the execu tive  branch. In arguing  
that S ec tion s 25  and 26  on ly  estab lish  a constitu tional 
m in im u m  req u irin g  th a t certa in  appo in tm en ts w ithin  the  
ex ecu tiv e  b ran ch  m u st be leg isla tively  confirm ed , 
ap pellan ts  em p h as ize  tha t n e ith er Section 25  no r 26  
p ro h ib its  the leg isla tu re  from  req u irin g  confirm ation  o f

o th er ex ecu tiv e  appo in tm en ts. A d m itting  tha t the  po w er 
to  en ac t leg islative co n firm ation  req u irem ents in ad dition  
to  th o se  p ro v id ed  for in Sections 25  and 26  is no t 
ex p lic itly  co n ferred  on the  leg isla tu re  by  A laska 's 
co nstitu tion , ap p ellan ts  advance the co n ten tion  that the 
va lid ity  o f  C h ap te r 82 tu rns on w h eth e r such en actm en ts 
are w ith in  the  am b it o f  the co nstitu tion 's  genera l g ran t o f  
leg islative p o w er to  the  leg islative b ranch  o f  A laska 's  
go vern m en t. n4

n4  A rticle  II, Secfion 1 o f  the  A laska 
C o nstitu tion  prov ides in part th a t "the leg islative 
p o w er o f  the S tate is vested  in a  1 'g is la tu re  ...."

In su ppo rt o f  their thesis tha t th e  
co n firm ation  po w er is w ith in  the leg islative 
p o w er g ran t o f  A rticle  II, S ection  1, ap pellan ts 
co n ten d  that the  record  o f  th e  constitu tional 
co nven tion  dem on stra tes th a t the  de legates 
"c learly  understood  tha t the leg isla tu re  w ould  
have au tho rity  to en ac t sta tu to ry  confirm ation  
req u irem en ts ."  A dditionally , ap p e llan ts  po in t to 
th e  c ircu m stan ce  tha t since  th e  inception  o f  
s ta teh o o d  both the execu tive  and leg islative 
b ranches "have consisten tly  acted  upon the  
un d ers tan d in g  tha t the  leg islatu re has such 
au th o rity "  and  th is lon g -stand ing  in terpretation  
sh ou ld  be accorded  s ig n ifican t w e igh t by the  
ju d ic ia ry  in m atters o f  constitu tional 
in terp re ta tion . Okanogan Indians v. United 
States (The Pocket Veto Case) 279 U.S. 655, 49 
S. Ct. 463, 73 L. Ed S94 (1929); Hampton v. 
United States, 276 U.S 394, 48 S. Ct. 348, 72 L. 
Ed. 624 (192S); Dome* v. Bidwelt, 182 U.S. 
244, 21 S. Ct. 770, 45 L. Ed. 108S (1901); see 
generally 16 A m .Jur.2d  C o nstitu tion al L aw  § 83 
(19 64); 16 C .J.S . C onstitu tional L aw  § § 32-34  
(1956).

In add ition  ap pellan ts em phasize  th a t th is 
in terp re ta tion  da tes back  to th e  first years o f  
s ta teho od . C o n tem poraneo us in terp re ta tion  o f  
fun dam en ta l law  by those  p a rtic ip a tin g  in its 
d ra ftin g  has trad ition a lly  been  v iew ed  as 
esp ec ia lly  w eigh ty  ev idence o f  the fram ers' 
in ten t. Myers v. United States, 272 U.S. 52, 47 S. 
Ct. 21, 7! L. Ed. 160 (1926); Cooper Mfg. Co. v. 
Ferguson, 113 U.S. 727, 5 S. Ct. 739, 28 L. Ed. 
1137 (1885); Norfolk & IV. Ry. Co. v. Board o f  
Public Works, 124 W.Va. 562, 21 S.E.2d 143 
(1942); Jones v. Williams, 121 Tex. 94, 45 
S. W.2d 130(1931).

[* *7 ]
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In o p p o s itio n , ap pellee  H am m ond prim arily  argues 
that th e  p o w e r to  confirm  execu tive  o fficers is an 
ex ecu tiv e  p o w e r w h ich  m ay be law fully  ex ercised  by the 
leg isla tu re  o n ly  to the  ex ten t gran ted  by th e  A laska 
C onstitu tion . V iew ed  in th is m anner, ap pellee  analyzes 
the p o w e r to  co n firm  ex ecu tiv e  o fficers as part o f  the  
ap po in tm en t p ro cess , incapab le  o f  ex istence independen t 
o f  the  p o w er o f  ap po in tm en t, and ch aracterizes th is 
co n firm ation  a u th o rity  as a po w er "super-added" to the 
leg isla tu re 's  g en era l leg isla tive  pow ers. T hus, appellee 
w ould find  th a t S ections 25  and 26  se t the m axim um  
rather th an  th e  m in im um  param eters o f  the leg islatu re 's 
pow er to  co n firm  ap p o in tm en ts  o f  ex ecu tiv e  officers. 
This fo llow s, acco rd in g  to appellee , from  th e  fact that 
leg islative c o n firm a tio n  is a  de legated  function taken 
from an  ex ecu tiv e  function , and  thus the  breadth  o f  th is 
de legated  au th o rity  m u st be stric tly  construed. n5 
A p p ly ing  th is s tr ic t in terp re ta tive  criterion , appellee 
co nclud es th a t C h ap te r 82 is v io lative o f  the separation  
o f  [*5] po w ers d o ctrin e  im plied  in A laska's 
constitu tion .

n5 C o u n te rin g  appellan ts ' conten tion , 
ap p e llee 's  read ing  o f  A laska 's constitu tional 
h is to ry  dem on stra tes  "an in tent by  the 
co n stitu tio n a l fram ers to  restric t leg islative 
co n firm atio n  o f  those o fficers se t forth in Art. I ll, 
§ § 25 an d  2 6 ."

T h e  a tto rn ey  general cand id ly  adm itted  a t 
o ra l a rg u m e n t that exam ination  o f  practice 
be tw een  the  leg isla tive  and  ex ecu tiv e  branches 
s in ce  s ta teh o o d  ind icates that th e  execu tive  has at 
least acq u iesced  to leg isla tive  confirm ation  o f  
ce rta in  su b cab in e t officials. H ow ever, he argued 
th a t th e  po litica l rea lity  o f  a leg islatu re dom inated  
b y  the  sam e p a rty  as that o f th e  governor, as w ell 
a s  th e  m in o r in terference such  in tervention 
c re a ted , ind ica tes that the  ex ecu tiv e  stance in the 
p as t sh o u ld  no t be read as a  "constitu tional 
in te rp re ta tio n  by  a coord inate  branch o f  
g o v e rn m en t,"  bu t ra th er as a p roduct o f  a realistic 
o rd e rin g  o f  ex ecu tiv e  go als at the  tim e.

[**8]
A fte r s tu d y  o f  the ex ce llen t briefs and  oral 

a rg u m en ts  o f  re sp ec tiv e  counsel, on M arch  25, 1976, this 
C ourt issu ed  an  o rd e r affirm in g  th e  su perio r court's 
d ec lara tion  th a t S ection  1, C h ap te r 82, SLA  1975 is 
u n constitu tional. In th is o rd er w e  fu rther ind icated that a 
full o p in ion  w o u ld  be issued  in du e  course. n6

n6 A t ora l a rg um en t respec tive  counsel 
ad v ised  tha t i f  a decision w as no t fo rthco m ing  in 
th e  im m ediate future, G o v e rn o r H am m ond, 
w ith o u t p re jud ice  to  his position  in th is appeal, 
in tended  to su b m it th e  nam es o f  various 
su bcab ine t appo in tm en ts to the  leg isla tu re  in 
o rd e r to  facilita te  confirm ation  hearing s. O ur 
M arch  o rd e r w as in response to  these  d isc losed  
tim e  constra in ts.

In Alaska State-Operated School System v. Mueller, 
536 P.2d 99, 103 (Alaska 1975), w e  ob serv ed  tha t "those 
w h o  w ro te  ou r constitu tion  fo llow ed the  trad itional 
fram ew o rk  o f  A m erican  govern m en t. T h e  governm en tal 
au tho rity  o f  the S tate o f  A laska w as d is tribu ted  am ong  
the three branches, the ex ecu tive, the leg isla tive  and  the 
[**9] ju d ic ia l."  A nalyz ing  th is trip a rtite  form  o f  
g o v ern m en t p rovided  fo r A laska, th is co u rt co nclud ed , in 
Public Defender Agency v  Superior Court, Third 
Judicial District, 534 P.2d 947, 950 (Alaska 1975), that 
".... it can  be fairly  im plied  that th is sta te  d o es recogn ize  
th e  separation  o f  pow ers do ctrin e ."  n7  O u r recent 
op in ion  in Continental Insurance Cos. v. Bciyless (ft 
Roberts, Inc., 548 P.2d 398, 410-11 (Alaska 1976), 
ack n o w led g es th a t the un derly ing  ra tiona le  o f  the 
d o c trin e  o f  separation  o f  pow ers is th e  av o id an ce  o f  
ty ran n ica l aggrand izem en t o f  po w er by a  sing le  branch 
o f  g o vern m en t th roug h  the  m echan ism  o f  d iffu sio n  o f  
go vern m en ta l pow ers. n8 It is c lea r th a t th e  do ctrin e  is 
n o t a com m on law  concep t; it is, ho w ev er, a brood ing  
o m n ip resen ce  by  v irtue  o f  its co ncep tua lly  cen tral ro le  in 
th e  s truc tu re  o f  A m erican  constitu tional g o v ern m en t.

n7 In Public Defender Agency v. Superior 
Court, Third Judicial District, 534 P. 2d 947, 950 
(Alaska 1975), w e also  sa id  that "a lthou gh  the 
A laska  C onstitu tion  does no t ex p ress ly  address 
its e lf  to the doctrine  o f  separation  o f  pow ers, we 
h av e  no ted  that often  w hat is im plied  is as m u ch  a 
p a rt o f  th e  co nstitu tion  as w h at is expressed . 
Wade v. Nolan, 414 P.2d 689, 698 (Alaska 
1966)."

In reach ing  th is  conclusion  tha t the do ctrin e  
o f  sep aration  o f  po w ers is im p lic it in the A lask a  
C o nstitu tion , w e cited  Lira v. Billings, 196 Kan. 
726, 414 P.2d 13, 16 (1966), w h ere  the K ansas 
S u prem e C o urt ack now ledg ed  that th e  do c trin e  is 
im plied  from  the ex isten ce o f  th ree  separate  
co nstitu tion al prov isions ca lling  for three 
b ranches o f  governm en t. [**10]

n8 Continental dealt in p a rt w ith  the inheren t 
co n tem pt pow ers o f  the co u rts  o f  A laska. T here
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w e o b se rv ed  tha t the  inh eren t p o w er to pun ish  fo r 
c o n tem p t ex ists ind epen den tly  o f  statute and  that 
a lth o u g h  the leg isla tu re  m ay regulate  the 
p ro ced u re  and  en large  th e  pow er, it can no t ".... 
'w ith o u t tren ch in g  upon th e  constitu tional pow ers 
o f  the  co u rt, and  destroy ing  the au tonom y o f  that 
sy stem  o f  checks and ba lances w hich is one o f  
th e  c h ie f  fea tu res o f  our trip le-departm en t form  o f  
g o v e rn m en t, fe tte r the p o w er itself.'" Continental 
Ins. Cos. v. Bayless & Roberts, Inc., 54S P.2d 
39S, 410 (Alaska 1976), q u o ting  In re Shortridge, 
99 Cal. 526, 528, 34 P. 227, 229 (1893).

T h e do ctrin e  pro h ib its  one branch from  
en c ro ac h in g  upon and ex ercising  the pow ers o f  
an o th e r  branch. Myers v. United States, 272 U.S. 
52, 47 S. Ct. 21, 71 L. Ed. 160 (1926); Giss v. 
Jordan, 82 Ariz. 152, 309 P.2d 779 (1957).

A p ro b lem  inheren t in ap p ly in g  th e  doctrine  o f  
"separa tion  o f  po w ers" stem s from  the fact th a t the 
do c trin e  is desc rip tiv e  o f  on ly one facet o f  A m erican 
g o v ern m en t. T h e  co m plem en tary  do ctrin e  [**11] o f  
ch eck s an d  b a lan ces m u st o f  necessity  be considered in 
d e te rm in in g  the  sco pe  o f  the do ctrin e  o f  separation o f  
po w ers. n9  B oth do ctrin es ad d ress and are designed  to 
reso lv e  th e  p ro b lem  o f  e ffic ien t governm en t versus 
ty ran n ica l g o v ern m en t n lO  and h ave  as th e ir goal [*6] 
the  p ro tec tio n  o f  th e  e lec to rate  from  tyranny, n i l  In  the 
instan t ap p ea l, the  parties, in recognition o f  the 
co n tro llin g  na tu re  o f  the  issue, d ispu te  the  m eaning  o f  
the  d o c trin e  o f  sep ara tio n  o f  pow ers, and its im plications 
fo r the de te rm in a tio n  as to w h e th e r C hap ter 82 is 
v io la tiv e  o f  A laska 's  co nstitu tion . In o u r v iew , the 
do c trin e  is o f  im portance  to  the reso lu tion  o f  the m erits 
o f  th is  ap p ea l, fo r i f  the d o c trin e  c learly  precludes 
leg isla tive  in terven tion  (by co nfirm ation ) in the 
ap p o in tm en t o f  ex ecu tiv e  officials, o r requires "strict 
d ep artm en ta liza tio n ,"  then  C h ap te r 82, w h ich  purports to 
au th o rize  leg isla tive  "m edd ling" in the ex ercise o f  an 
ex ecu tiv e  pow er, is unconstitu tional because it w ould  be 
v io la tiv e  o f  sep ara tion  o f  pow ers requ irem ents .

n i l  Ju stice B randeis w rote, d issen tin g  in 
Myers v. United States, 272 U.S. 52, 293-95, 47 
S. Ct. 21, 85, 71 L. Ed. 160, 242-43 (1926):

T he doctrine o f  the  sep aration  o f  po w ers w as 
ad op ted  by  the C onven tion  o f  1787 no t to 
p ro m o te  efficiency  b u t to p re c 'u d e  th e  ex erc ise  o f  
arb itrary  pow er. T h e  pu rpose  w as no t to avoid  
fric tion , but, by m eans o f  the  inev itab le  fric tion 
inc iden t to the  d istribu tion  o .' the  governm en tal 
po w ers am ong  three departm ents , to  sav e  the 
peop le  from  au tocracy  .... In A m erica , as in 
E ngland , the conviction  prevailed  th en  that the 
peop le m ust look to rep resen ta tio n  assem b lies for 
the p ro tection  o f  th e ir liberties. A nd pro tectio n  o f  
the individual, even i f  he be an o ffic ia l, from  the 
arb itrary  o r cap ric ious ex erc ise  o f  p o w e r w as then 
be lieved  to be an essentia l o f  free go vern m en t.

Compare C. A ntieau , 2 M odern  C onstitu tional 
Law  § 11:13, at 200  (1st ed. 1969):

The do ctrin e  o f  separation  o f  po w ers w as deem ed  
necessary  by  the fram ers o f  th e  C o nstitu tion  for 
tw o principal purposes: first, to  p ro tec t the liberty 
o f  the  citizen; and second , to safeguard  the 
independence o f  each branch o f  the  go vern m en t 
and p ro tec t it T om  do m ina tion  and in terference 
by the  others.

Cf. Warren v. Boucher, 543 P.2d 731, 734, 737 
(Alaska 1975).

[**13]

In determ in ing  i f  C h ap ter 82 v io la tes the  do ctrin e  o f  
separation  o f  pow ers, w hich  is im p lic it in A laska 's 
co nstitu tion , it is necessary  to  an sw er the  thresho ld  
question  w h ether the  appo in tm en t o f  ex ecu tiv e  o fficers is 
a leg islative o r  execu tive  function . U n der th e  structure 
env isaged  by  A laska 's fun dam enta l ch arter, the 
leg islative po w er o f  the state is vested  in th e  leg islatu re, 
n !2  the  execu tive  po w er in the  go vern or, n l3  and  the 
ju d ic ia l po w er in a suprem e court, a  su p erio r court and 
such ad d ition al courts as estab lished  by the  leg islature. 
n l4n9  ".... a  dy nam ic re la tionsh ip  o f  cooperation 

an d  co n flic t ...." R. T reso lin i &  M. Shapiro, 
A m erican  C onstitu tion al Law  9 (3d  ed. 1970) 
[h e re in a fte r T reso lin i], [**12]

n lO  T reso lin i, supra no te  9, a t 11. Compare 
O'Donoghue v. United States, 289 U.S. 516, 530, 
53 S. Ct. 740, 77 L. Ed. 1356, 1360 (1933) and 
United Public Workers o f America v. Mitchell, 
330 U.S. 75, 91, 67 S. Ct. 556, 565, 91 L. Ed. 
754, 768 (1947).

n 12 Art. II, § 1, A laska C onst, 

n 13 Art. I ll, § 1, A lask a  C onst. 

n ! 4  Art. IV, § 1, A laska C onst.
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A p p ellee  co n tend s th a t the ap p o in tm en t o f  ex ecu tiv e  
o ffice rs  is an  executive function . n l5  W e find appellee 's 
co n ten tio n  m a s t pe rsuasive . In ad dition  to vesting  the 
ex ecu tiv e  p o w er o f  the sta te  in th e  governor. Section  16 
o f  A rtic le  II.' p ro v id es th a t "the  go vern o r shall be 
resp o n sib le  for th e  fa ithfu l execution o f  the law s." In 
v iew  o f  th e  respon sib ilities [**14] im posed by Section  
16, and  th e  au tho rity  g ran ted  by Section 1, the g o v ern o r 
is n ecessa rily  c lo th ed  w ith  the  po w er to ap po in t 
su b o rd in a te  ex ecu tiv e  o fficers  to a id  him  in carry ing  ou t 
the  law s o f  A laska. n l6  T hus, w e  conclude th a t the 
ap p o in tm en t o f  ex ecu tiv e  o fficers  is an execu tive  
function ; n l 7  for w ith o u t such  a pow er, the  responsib ility  
fo r ex ecu tin g  ex ecu tiv e  du ties w o u ld  be d iffused  and  the 
go al o f  sep ara tio n  o f  branches o f  governm en t, av o id in g  
too  [*7] g rea t a concen tra tion  o f  po w er in one branch, 
w o u ld  be defeated .

n 15 T h ere  is no d ispu te  here  tha t the 
ap p o in tees  su b jec ted  to leg islative confirm ation  
by  C h ap te r 82 are ex ecu tiv e  officers.

n l6  Ahearn v. Bailey, 104 Ariz. 250, 451 
P.2d 30 (1969).

n 17 In Springer v. Philippine Islands, 277 
U.S. 189, 202, 48 S. Ct. 480, 482, 72 /,. Ed. S45, 
849 (1927), the S u prem e C ourt said:

L eg isla tive  pow er, as d is tinguished  from 
ex ecu tiv e  pow er, is the au tho rity  to  m ake law s, 
bu t no t to  en fo rce  them  o r  ap po in t the ag en ts 
ch arg ed  w ith  the  d u ty  o f  su ch  en forcem ent. T he 
la tte r are ex ecu tiv e  functions.

See also Myers v. United States, 272 U.S. 52, 
115-16, 47 S. Ct. 21, 24-25, 71 L. Ed. 160, 165- 
66 (1926).

[**15]

G iven  o u r co nclusion  tha t u n d e r A laska 's  
co n stitu tio n  the  ap p o in tm en t o f  su bord inate  ex ecu tiv e  
o ff ice rs  by  th e  g o v ern o r is an ex ecu tiv e  function , it is 
then  n ecessa ry  to d e term in e  the na tu re  o f th e  leg islatu re 's 
co n firm atio n  pow ers. H ere w e are  in ag reem en t w ith 
ap p e llee 's  an a lysis  that un der A laska 's  co nstitu tion  
co n firm atio n  is a sp ec ific  a ttr ibu te  o f  th e  appo in tive  
p o w er o f  th e  ex ecu tive, n 18 O th er courts w hich  have 
been  ca lled  upon to  reso lve  th is  issue have been 
un an im ous in th e ir ho ld ing s that confirm ation  is no t a 
d is tin c t leg isla tive  pow er, bu t ra th er a part o f  the 
ex ecu tiv e  p o w er o f  ap po in tm en t w h ich  has in turn  been 
de lega ted  in som e sp ec ific  instances by constitu tion  to 
the leg is la tiv e  b ranch  o f  go vern m en t. n l9

i l l 8 In Myers v. United States, 272 U.S. 52, 
169, 47 S. Ct. 21, 43, 71 L. Ed. 160, 187 (1926), 
the S uprem e C ourt te rm ed  co n firm atio n  a po w er 
"su p er added" to those po ssessed  by the 
leg islatu re.

n 19 Myers v. United States, 272 U.S. 52, 
138-39, 47 S. Ct. 21, 32-33, 71 L. Ed. 160, 174- 
75 (1926); Wittier v. Baumgartner, 180 Neb. 446, 
144 N.W.2d 62, 67 (1966); Spears v. Davis, 398 
S.W.2d 921 (Tex. 1966); Walker v. Baker, 145 
Tex. 121, 196 S.W.2d 324 (1946); State v. 
Dowling, 167 La. 907, 120 So. 593 (192S); 
People v. Shawver, 30 Wyo. 366, 222 P. 11 
(1924).

[**16]

In light o f  the  nature o f  the leg isla tu re 's  p o w er o f  
co nfirm ation , the question  w h eth e r S ec tion s 25  and 26  o f  
A rtic le  III describ e  the  o u te r lim its o f  the  leg isla tu re 's  
co n firm ation  au thority , o r w h e th e r th e  leg isla tu re  m ay  by 
sta tu te  req u ire  confirm ation  o f  o th e r h ig h -leve l, po licy  
m ak ing  o fficials w ith in  the ex ecu tiv e  branch , adm its o f  
but one reso lu tion . As to  th is issue, w e  th ink the 
prov isions o f  Sections 25 an d  26  o f  A rtic le  III are c lea r 
and unam biguous. n20  Thus, w e co n c lu d e  th a t Sections 
25 and  26 m ark  the full reach o f th e  de leg a ted , o r shared , 
appo in tive  function to  A laska 's leg isla tive  b ranch  o f  
go vern m en t. n 2 1

n20 Compare Warwick v. State ex rel. 
Chance, 548 P.2d 384, 391-96 (Alaska 1976).

n21 In O'Donoghue v. United States, 289 
U.S. 516, 530, 53 S. Ct. 740, 743, 77 L. Ed. 1356 
(1933), the S uprem e co urt said:

T he C onstitu tion , in d is trib u tin g  the po w ers o f  
go vern m en t, creates th ree  d is tin c t an d  separate  
departm ents - the leg isla tive , th e  execu tiv e , and 
the ju d ic ia l. T his sep ara tion  is n o t m ere ly  a 
m atte r o f  co nven ience  o r o f  go vern m en ta l 
m echan ism . Its ob ject is basic  and  v ital, Springer 
v. Philippine Islands, 277 U.S. 189, 201, 4S S. Ct. 
480, 72 L. Ed. 845; nam ely , to  p rec lud e  a 
co m m in g lin g  o f  these essen tia lly  d iffe ren t pow ers 
o f  g o vern m en t in the sam e hands. And this object 
is none the less apparent and controlling because 
there is to be found in the Constitution an 
occasional specific provision conferring upon a 
given department certain functions, which, by 
their nature, would otherwise fall within the
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general scope o f the powers o f another. Such 
ex cep tio n s serve  ra th er to  em phasize  the 
g en era lly  inv io late  ch arac te r o f  the plan.

[**17]

T he lack o f  am bigu ity  in S ections 25  and 26  o f  
A rtic le  III o f  the  A laska  C onstitu tion  m andate th a t this 
co u rt in te rp re t th e se  ex p ress prov isions as em bod y ing  not 
o n ly  the  m ax im u m  param eters o f  the  delegation  o f  the 
ex ecu tiv e  ap po in tive  au tho rity  th rough  the  legislative 
c o n firm atio n  function  but, further, th a t they  de lineate the 
full ex ten t o f  th e  constitu tion 's  express grant to  the 
leg is la tive  b ranch o f  checks on the  governor's  po w er to 
ap p o in t su b o rd in a te  ex ecu tiv e  o fficers. In o u r v iew , the 
sep ara tio n  o f  p o w ers d o c trin e  req u ires tha t the b lending  
o f  go vern m en ta l po w ers w ill no t be inferred in the 
ab sen ce  o f  an ex p ress  constitu tional provision. n22 [*8] 
T o  hold  o th erw ise  w o u ld  em ascu la te  the  restrain ts 
en g en d ered  by  th e  do ctrin e  o f  sep aration  o f  pow ers and 
resu lt in p o ten tia lly  serious encroachm en ts upon the 
ex ecu tiv e  by  the  leg islative branch, because there w ould  
be no  log ical term in atio n  po in t to  the leg islature 's 
co n firm atio n  o f  ex ecu tiv e  appoin tm ents. n23

n22 Compare Leege v. Martin, 379 P.2d 447, 
450 (Alaska 1963). See also State v. Campbell,

536 P.2d 105, 110-11 (Alaska 1975), w here  w e 
said:

T h is co u rt is ad m itted ly  u n d er a du ty  to 
reconcile , w h en ev er po ssib le, ch alleng ed  
leg islation w ith  the co nstitu tion  by  ren derin g  a 
construction  tha t w o u ld  harm on ize  th e  sta tu to ry  
language w ith specific  constitu tional provisions. 
H ow ever, in fu lfilling  that du ty , th e  ex ten t to 
w h ich  the express language o f  the  p ro v ision  can 
be a lte red  an d  departed  from  and th e  ex ten t to 
w h ich  the in firm ities can  be rec tified  by  the  use 
o f  im plied  term s is lim ited  by  the  co nstitu tion ally  
decreed  sep aration  o f  pow ers w h ich  p ro h ib its  th is 
co u rt from  en ac tin g  leg islation  o r  red rafting  
de fectiv e  sta tutes.

[**18]

n23 O ur ho ld ing  m akes it un n ecessa ry  to 
d iscuss any  o f  the o th e r arg um en ts ad v an ced  in 
th is appeal.

T he su p erio r co urt's  ju d g m e n t is A ffirm ed .

C O N N O R  and B U R K E , JJ., not pa rtic ipa ting .
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a llo ca te d  e x p e n se s  for th e  A rc tic  G am e s  T ru s t p ro bab ly  w ou ld  b e  le s s .  T h e  d iv is io n  m a in ta in s  tw o a c c o u n ts  fo r the C h ild ren 's 
T ru st, w h ile  o n ly  o ne a c co un t w ou ld  be  n e e d e d  fo r th e  A rc tic  G am e s  T ru s t. In add ition , th "  le g is la t io n  in A S  37.14.600(b)(7) d ire c ts  
the D epartm en t o f R e v e n u e  to "m on ito r u s e  o f tru s t m oney  b y  the A rc tic  W in te r G am e s  T eam  A la sk a ."  D epend ing  w h e th e r the 
A rc tic  W in te r G am e s  T eam  A la sk a  h a s  su ff ic ie n t s ta f f  an d  an  an n ua l a u d it to a s s i s t  w ith th e  w ork , the T re a su ry  D iv is ion  m ay need  
to co n tra c t w ith  a  p riva te  aud ito r an  annua l re v iew  to e n su re  com p lian ce  w ith  th e  law .

B e tty  M a r t in , C o m p tro l le r
T r e a s u r y

P r e p a r e d  b y :
D iv is io n
A p p ro v e d  b y : L a r ry  P e r s i ly ,  D e p u ty  C o m m is s io n e r
A g e n c y  D e p a r tm e n t  o f  R e v e n u e ________________

P h o n e  465-2352
D a te/ T im e  2/19/01 9:50 A M

Date Feb. 19,2001

Fo r d is tr ib u tio n  In fo rm ation , c a ll the G overno r's L e g is la t iv e  O ffice



A L A S K A  S T A T E  L E G IS L A T U R E
S E N A T O R  R A N D Y  P H IL L IP S

SENATE DISTRICT L

S e s s io n  (Jan-May)
S ta te  C ap ito l, Room  103 
J u n e a u , AK 99801 
(907) 465-4949 
(907) 465-4979 Fax  
To ll F re e  A ncho rage  A rea 
800-478-4950

In te r im
P .O .B c "  142 
E a g le  h iv e r , AK 9 L . / / 
(907) 694-4949 
(907) 694-4948 F ax

S e n a t e  B i l l  9 3  “ A n  A c t  r e l a t i n g  t o  t h ^  A r c t i c  W i n t e r
G a m e s  T e a m  A l a s k a  t i u s t ;  a n d  p r o v i d i n g  f o r  a n  
e f f e c t i v e  d a t e . ”

S p o n s o r :  S e n a t o r  R a n d y  P h i l l i p s ' ^ ^

Sponsor Statement

T h e  p u r p o s e  o f  S B  9 3 ,  e s t a b l i s h i n g  t h e  A r c t i c  W i n t e r  G a m e s  T e a m  A l a s k a  T r u s t ,  i s  t o  p r o v i d e  a  
c o n s i s t e n t  f u n d i n g  s o u r c e  f o r  t h e  S t a t e  o f  A l a s k a ’s  o n g o i n g  c o m m i t m e n t  t o  t h e  A r c t i c  W i n t e r  
G a m e s  a n d  T e a m  A l a s k a .

U n d e r  t h e  l e a d e r s h i p  o f  G o v e r n o r  W a l t e r  J .  H i c k e l ,  t h e  A r c t i c  W i n t e r  G a m e s  w e r e  f o u n d e d  3 0  
y e a r s  a g o .  D u r i n g  t h i s  t i m e  th e  s t a t e  h a s  g i v e n  s u p p o r t  f o r  a n n u a l  m e m b e r s h i p  d u e s  a n d  f o r  T e a m  
A l a s k a  a s  i t  p a r t i c i p a t e s  in  th e  b i e n n i a l  G a m e s .  H o w e v e r ,  t h e  f u n d i n g  h a s  n o t  b e e n  m a i n t a i n e d  a t  
a  c o n s i s t e n t  le v e l  a n d  r e q u i r e s  o n g o i n g  a n n u a l  a p p r o p r i a t i o n s .

T h e  A r c t i c  W i n t e r  G a m e s  T e a m  A l a s k a  T r u s t  w o u l d  s i m p l i f y  t h e  c u r r e n t  f u n d i n g  m e c h a n i s m  
a n d  p r o v i d e  s t a b i l i t y  t o  t h e  s t a t e ’s  c o m m i t m e n t  to  t h e  G a m e s .  T h i s  w i l l  b e  p a r t i c u l a r l y  i m p o r t a n t  
a s  t h e  G a m e s  a r e  h e l d  in  N u u k ,  G r e e n l a n d  in  2 0 0 2  a n d  N o r t h e r n  A l b e r t a  in  2 0 0 4 ,  r e q u i r i n g  a  
g r e a t e r  f i n a n c i a l  b u r d e n  o n  p a r t i c i p a n t s  w h o  c o v e r  m a n y  o f  t h e  c o s t s  t h e m s e l v e s  o r  t h r o u g h  
s p o n s o r s h i p  p r o g r a m s .
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TEAM A LA SKA
10/20/00 Budget20D2.xJs -  2002 Bdgt-OCED -  p a g e  1 o f 2

FROM : Tammy A. S te e le  PHONE NO. 1 00 0200

1:06 PM

P01

D r a f t  B u d g e t  f o r  2 0 0 2  G a m e s  C y c l e
Based upon 2000 Cycle — guesstimates on airfares ond foes are at bottom o f page

Income i P /2001 P /2002 Total
Income-Due a I

' 100-Granta 75000.0C 145000.0C 220000.00I 101-Grant D u e s 0.0(
T ----i 102-Crant O ps 75000.0( 145000,0C 22000U.0C

Incom+GpwitJons
150-Corporalu S p o n so rsh ip s 0 .0 c 02000.00 02500.00

1G1Dov. D irecto r 90000.0C 90000.0C
152-Othor DOD S o lic ite d  M o n ie s 2500.0C 2600.0C

200-Dues 1250.00 1200.00 2500.00
201-Biennial In d iv id u a l 250.0C 250.00 800.00
2 0 D>Donatlons 1000 .0C 1000.00 2000.00

300-Fees 0.00 245000.00 245000.00
|301-Reglstrulion F s a s 245000.00 245000.00

400-Salsa 0.00 12200.00 12200.00
401-Pins 500.00 GOO .tl
4U2-Jackflt8 1000.00 1500.00

1 403-Hat6 200.00 266.oo
407-Air F a re s 10000.66 10000.00

i ! ! 70^50.00 495950,00
I 1

expenses FYOO p /00 Total
CxpvnsBB-Dutu

0900 In te rna tio n a l C om m ittee 21000.00 0.00 21000.00
10 In te rn a tio n a l D uua 21000.00 0.00 21000.00

Expenses-Opm tlons
1000 Ms tort sis  4 Supplies 11200M 100200.00 111400.00

•1100 O ffice  M a te r ia ls  a n d  S u p p lie s
1110 Pho to cop y 600.00 2000.00 2600.00
1120 P o s ta g e  a n d  Sh ip p in g 800.00 3000.00 3600.00
l l4 d taupp lioa 800,00 1200.00 2000.00

1200 D eve lopm en t/ Fund ra is in g
1230 Prin ting  a n d  P ho to cop y 2000.00 500.00 2sd0.6o
1240 Corp . R e c  (m a te r ia ls  & a d v l) 0,00 1500,00 1506.00
1250 C orp . R e c  a d v e r t is in g 1000.00 3000.00 4000.00

1300 500-Games G e a r
1310 P in s 0.00 10000.00 10000.00

- ! 1320:1 le ts 5000.00 0.00 6000.00
; ! 1330 U n ifo rm s 0.00 75000.00 75000.00
I 1340,T-shlr1s 0.00 10UU.UU 1000.00I 1350 M ls c  (promo m a te r ia ls ) 1200.00 0.00 1200.00

1300 S p e c  R isk  In s 0.00 3000.00 3000.00

2000 Contract Labor 28000.00 42000.00 70000,'60
2100 Dpe ra tion s

21 l0 |C hef do  M is s io n  C o n tra c t 18000M 18000.00 35000.06
2200  1D ovo lopm en t/Fundra ls lng

» 2210 Dev. D ire c to r C on tra c t 10000.00 10OOU.UU 28000.00
2220 Dev. D lr e d o r  C om m iss io n 0.00 6000.00 6000.00

3000 Administration 3800.00 3820.00 7020.00
3100 £JOD E x p e n se s

3110 j o d  M ee tin g  T ravo l 1606.00 1000.00 466d.oo
3120 E30D / W o n t s 500.00 500.00 1000.06
3130 EJOD L iab ility  In su ra n c e 1300.00 1300.00 2000.00

.3140 £JOD C crp  R e g . F e e s 20.00 20.00i3150 £JOD C o f C Due3 500.00 500.00 1000.00
3100 F OD M u d in y  M e a ls  & R on ta l 500.00 s o o .b o 1' 1000.00

, 1» ...........40W  <iHhsr Exponsos
41550016bi i 4100|Ulililius-Cumua f 're p  O ffice 11000.00 4O45OO.0"b



FROM ! Tammy A. S te e le PHONE NO. : 00 0200 P02

B U O g e lZ O M -  m i  e a g i- P C E P  -  p=g- o a q « 2 o f2 1.136 PM

I ' 200-Administrallon
4120 T e lep h on e  S e rv ic e  & T o lls 3000.00 4000.00 7000.00

— —  - i 4140 H ea tin g  OH 2500.00 2500.00 5000.00
4160|Mlsc O ffice O ve rh e a d 1000.00 iaoo .()6 i  -------- 2UU0.00

i . i 4 l8 6 iM stf& Spo rtC oo rd  Exp 0.00 1000.00, 1000.00
4200 U tllltles-Dovp  O ffice .. . . I— r —i 4220|Telephone S e rv ic e  & To ll* 500.00 1500.00 2000.00

—\-------- 4300 M is s io n  E x p c n so s
4310 On-Site V eh ic le  R en ta l 0.00 4000.00 4000.00
4320 Cell-Phone R en ta l/C om m un ica tion s 0.00 1500.00 1500.00

4400 600-Games T ravo l
• 4410 | C h e f s  In sp e c tio n  Trip 4000.00 0.00 4000.00

4420 C h e f s  T ra ve l To G am e s 0.00 4000.00 4000.00
44^0 T e am  T ra ve l w ith in  A la sk a 0.00 15000.00 15000.00
4440 T eam  T ra v e l To/From G am e s 0.00 350000.00 350000.00
4450 BO D T ra ve l To/From G am e s 0.00 20000.00 20000.00

..... 70000.00 660620.00 525520.00

in com e 78250.00 In com e 495950.00 Inoom o 572200.00
E xp e n se 75000.00 E xp e n se 550020.00 E xp e n se 825520.00
B a la n c e 1250.00 Balan r.n -54870.00 B a lan co -53320.00i

R eg is tra tio n  F e e s 350 700 245000! tm  m em b e rs fe e to ta l
i i !A ir fa re s  1 350 1000 360000
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A r c t i c  W i n t e r  G a m e s
— —— ^ M — ^ ^ t

T e a m  A l a s k a

February 15, 2001 

D e a r  L e g is la to rs ,

T h ir ty  tw o  y e a rs  ag o , th e  S ta te  o f  A lask a , in a c o o p e ra tiv e  e ffo rt w ith  th e  Y u k o n  an d  
N o r th w e s t T e rr ito r ic s , c re a te d  th e  A rc tic  W in te r  G am es as a m eans to  p ro m o te  friend ly  
c o m p e titio n  an d  so c ia l in te ra c tio n  b e tw e e n  n o rth e rn  co u n trie s . T h e  firs t g a m e s  w e re  he ld  
in  1970 , an d  s in c e  th a t  tim e, th e  G a m e s  havo  b een  he ld  ev e ry  tw o  y e a rs  a t v a rio u s  
lo c a tio n s  th ro u g h o u t, th e  n o rth . W ith  n in e teen  sp o r ts  as w e ll a s  c u ltu ra l d isp lay s an d  
p e rfo rm a n c e s  fro m  eac h  p a r tic ip a tin g  reg io n , th e  A rc tic  W in te r G a m es h av e  b e c o m e  th e  
n o r th e rn  w o r ld 's  g re a te s t  a m a te u r  ev en t,

A rc tic  W in te r  G a m es T e a m  A la sk a  (A W G T A ) is  a n o n -p ro fit c o rp o ra tio n  th a t ca rrie s  o u t 
th e  s ta te ’s m iss io n  by  se lec tin g  te a m  m em bers , co ach es , an d  su p p o r t  s ta f f  fro m  th ro u g h o u t 
A laska. A W G T A  p u rc h a se s  te a m  un ifo rm s, sp o rts  e q u ip m en t, m ak es th e  trav e l 
a rra n g e m e n ts  an d  e n su re s  th e  c a re  an d  w e ll be ing  o f  (h e  a th le te s  d u rin g  th e  co m p e titio n . 
All o f  th is  is a cc o m p lish e d  w ith  ju s t  o n e  p a id  em p lo y ee  ( th e  C h e f  d e  M iss io n ) an d  d o z e n s  
o f  v o lu n te e rs , in c lud in g  th e  e lev en  m e m b e r b o a rd  o f  d ire c to rs , w h o  a re  se lec ted  fro m  th e  
in te rio r, so u th c e n tra l an d  so u th e a s t  re g io n s  o f  A laska .

F u n d in g  is  a lw ay s a c o n c e rn  fo r  A W G T A . I t  ta k e s  a p p ro x im a te ly  $ 4 0 0 ,0 0 0  to  sen d  o u r  
team  to  th e  g a m es, O u r  re v e n u e s  a re  a c o m b in a tio n  o f  s la te  g ra n ts , c o rp o ra te  
c o n tr ib u tio n s  an d  a th le te ’s fees. U n lik e  m o st ev en ts  o f  th is  size  an d  s ta tu re , th e  a th le te s  
ac tu a lly  p a y  a b o u t a th ird  o f  th e  team  c o s ts  o u t o f  th e ir  o w n  p o c k e t. R is in g  c o s ts , 
p a rticu la rly  fo r  th e  u p c o m in g  2 0 0 2  G a m e s  in  G reen land , will so o n  m ak e  Ihe c o s t  p e r 
a th le te  p ro h ib itiv e , e sp ec ia lly  fo r  o u r  a th le te s  from  ru ra l A laska. T h e  fu tu re  o f  A W G T A  is 
o f  g re a t  c o n c e rn  to  all p a rtic ip a n ts .

S B  93 c re a te s  th e  A rc tic  W in te r G a m e s  T ea m  A la sk a  T ru s t a s  a  m ean s to  g u a ra n te e  th e  
fu tu re  o f  th is  th ir ty  y e a r  su c c e ss  s to ry . P ro p e r ly  en d o w ed , (e s tim a te  $ 5 ,0 0 0 ,0 0 0 )  th e  
T ru s t  w ill g e n e ra te  su ffic ien t re v e n u e s  to  finance fu tu re  c o s ts  o f  T e a m  A lask a  an d  also  
g e n e ra te  su ffic ien t re v e n u e s  to  a ss is t th e  h o s t c ities w h en  it is A la s k a ’s tu rn  to  s ta g e  th e  
A rc tic  W in te r  G am es, ap p ro x im a te ly  o n c e  ev ery  d e cad e . Tn 1996, fo r  ex am ple , th e  A rc tic  
W in le r  G a m e s  w e re  held  in  E ag le  R iv e r  an d  th e  s ta te  c o n tr ib u te d  $ 8 0 0 ,0 0 0  to  th e  H o s t 
S o c ie ty . G ra n ts  to  T e a m  A lask a  a v e ra g e  ap p ro x im ate ly  $ 2 2 5 ,0 0 0  fo r  e a c h  se t o f  gam es.

3400 Sagan C irc le  • Anchorage, A laska 99517 • Phone (907) 243-0071 • Fax (907) 243-0998

0020 00 : 'ON BNOHd 3133*5 -b) : KOaJ
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Over the next twenty y ears , the state o f A lask a  will receive over $ 5 0 0 ,0 0 0 ,0 0 0  from the 
tobacco settlement. This settlement was reached because it was proven tlial the tobacco 
companies marketed their product to America’s youth. Wc have a  moral obligation to aeo 
that some o f that settlement money goes back to our youth. There is no belter cessation 
program than youth athletics. There is no more efficient statewide delivery system 
offering athletic opportunity for our youth than AWGTA.

Please, support SB 93 and when it comes time to fund the trust that it creates, please say 
yes once again to Alaska’s youth. You w ill not only be removing a recurring expense 
from the state budget, but you w ill guarantee the future o f an event that has had a positive 
impact on thousands o f young people from every corner o f Alaska. Tlmnk you for your 
consideration.

Sincerely,

Daniel A. Sullivan 
Development Director

T0d 0020 00 : ‘ON 3N0Wd a p s i s  'd fiiuunej. : WOdd
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FROM THE DESK OF 
GOVERNOR WALTER/. HICKEL

Dear Friends,

ARCTIC
W I N T E R

g a m e s

m is
TEAM

ALASKA

Thirty years ago, I had the honor of working with leaders from the Yukon:^H^drtnwest>.y| 
77 °  °Territories of Canada to create the Arctic Winter Games, an internaHonld^D.dtYihg^T:' 

competition between Alaska and our northern neighbors. From the beginning;.KoweV^ther^:. 
Arctic Winter Games have encompassed far more than just sports. Indeed, br t&Yty ye^s.;&ey'. 
have served as an outstanding brum for promoting friendship and understandingvBetweenj r.

r l i n m i 1 •Vcountries who call the arctic regions their home.

From humble beginnings, the Arctic Winter Games have become one of dieunostAaO O
amateur sporting events in the world. There are nearly 2,000 athletes and cpaenes^ 
sporting events, and exhibitions and performances that showcase our uniquc;no'rSi|i^^^^t^/

The 2000 Arctic Winter Games will be held March 5-1 1 in Whitehorse, YukpnTpmtdryl 
young athletes ofTeam Alaska need your help. I ask that you read the enclose 
join me in supporting Team Alaska. There are sponsorship opportunities fot 
I am confident you will find your participation in this great Alaskan tradidor 
rewarding experience.

Sincerely yours,

Governor WxlfeTj. Hickel 
Honorary Chairman, Team Alaska 2000



YOUR TOW!

LASKA
coaches that comprise Team Alaska come from every corner of the state. In fact, over 
and villages will have athleces participating in the 2000 Arctic Winter Games. Over 
of the Games, over 4,000 athletes have been members ofTeam Alaska, and many 

participated in the tryouts. No other event involves such a diverse cross section of 
Winter Games...truly an All Alaskan event!

Communities Represented in the 1998 Arctic Winter Games

Ester Ketchikan Taikeetna
Fairbanks Kodiak Tok
Fort Wainwright Nikiski Toksook Bay
Gird wood Niniichik Trapper Creek
Glennallen Nome Valdez
Heal)' North Pole Wasilla
Homer Palmer Willow
Juneau Platinum Wrangell
Kasigluk Seward
Kenney Lake Soldoma

DO ARCTIC WINTER GAMES ATHLETES COME FROM?



AMATEUR 
AT ITS

During the twelve months before the 2000 Games, Team Alaska’s leader (the 
sport coordinators begin selecting athletes from throughout the state to fill roster 
sports teams. Some athletes are chosen through tryouts while others are nominated 
coaches in their home towns. The Arctic Winter Games feature as many athletes and 
Olympics! The Games are unique in that they provide one of the few opportunities ' 
for developing athletes to compete at the international level.

THE EIGHTEEN ARCTIC W INTER  GAMES
’ Alpine Skiing 

Snowboarding 

Arctic Sports (Dene) 

Arctic Sports (Inuic) 

Badminton 

Basketball

• Gymnastics

• Ice Hockey

• Indoor Soccer

• Ski Biathlon

• Snowshoeing

• Snowshoe Biathlon

• Cross Country Skiing

• Curling

• Dog Mushing

Speed Skating

Volleyball

Wrestling

Team Alaska and the other participating delegations include a cultural contingent 
which performs throughout the host community during the week of the Games. 
The visiting contingents also perform in the “Cultural Gala”, one of the high­
lights of the Games.



OF DIRECTORS & S

M § P re s id e n : 
ic e y r e s id e r  t

lam slio ecre l

international! Comm i t tee

cs Team Alaska is a 501 (c)(3) non- profit corporation, founded in 1970. The Corpo- 
ra twelve member Board of Directors who are selected from various regions around the 

ion’s primary mission is to organize and transport the Team Alaska athletes to the host 
supervise their participation in the Games. Since the Arctic Winter Games are held 

xi at different locations, the organizational process never really scops.

is one of the charter members of the Arctic Winter Games and the Lc. Governor is the 
representative before the Arctic Winter Games International Committee. I he Incerna- 
dects the cities who will host the Games and provides guidance to the host community, 
standing board members on the International Committee.

rcticli^nteif Gaines Team Alaska Board o f Directors‘ m m

eg on 
onal Vice President

I Vice President

nent Director



1982- Fairbanks, Alaska: 

1984 ^er'Dwknife, NT: 

,986 - W«,oh,„-w.

Alaska;

; 2000 WhitcHorse

: S ■'. ■: '■* ' iVf **’• r "J *3t1 *'■«'*• .. •‘fV -. ■> :V'*5 •

2002-‘Nuuk,Greenland;

^Northern 7 lberta 
'A la s lt t^ ^T72006.V.f K -- 7.llV»»

Yulcon

Alaska:

teborse, Yulcon:

orse, Yulcon:

Alberta:

The first Arctic Winter Games are officially opened by Canadian Prime 
Minister Elliott Truedeau. A great tradition begins!
The second Games feature contingents from Quebec and Greenland, 
with observers from Russia and Labrador as well.
The largest city north of 60 on the North American continent hosts the 
third games.

, Quebec: The host city was tiny Shefferville, a French speaking mining town. The 
size of all contingents was reduced to suit the available facilities. 

ijVer/jPine Point:Held in two locations, the first passenger rail sevice was implemented in 
the NT to enable competitors to commute between the two communities 
Hosting for the second time, Whitehorse set a new standard for Games 
organization. Expanded cultural programs were one of the highlights. 
The Games return to Alaska and the organizers put on a great show, with 
the entire community lending support.
A new arena in Yellowknife allows for indoor opening and closing cer­
emonies. Alaska arrives in the first 747 ever to land in Yellowknife.
A small contingent from Northern Alberta joins the Games, as well as a 
contingent from Northern Quebec. The growth of the Games continues. 
Northern Alberta officially joins the International Committee and ex­
pands its team. Laser lights and ice sculptures add to the show.
The Greenland contingent grows to 50 athletes and the Magadan region 
of Russia sends a cultural delegation.

, Yulcon: The Games enjoy national television coverage in Canada. The Greenland
and Northern Alberta teams expand and Russia sends its first competitors. 
The small town of Slave Lake proved wonderful hosts as more sports and 
athletes than ever before participate in the Games, 

gle River, Alaska: A beautiful setting at the base of the Chugiak mounrains,
outstanding facilities and great weather make for a tremendous success. 
Athletes from both the Tyumen and Magadan regions of Russia make 
their mark.
The Games return to the Northwest Territories for the hist time before 
division creates two new territories. Experience shows as the organization 
of the Games i notch.
Host. ng for the .. th time, Whitehorse will stage a great set of Games for 
the 30th anniversary of this great northern tradition. The last Games of 
the millenium.

FUTURE SITES
The Games will travel further east than ever before as Greenland hosts for 
the first time. Logistics will be a great challenge for the new hosts.

, Yulcon:



SB 93 fiscal note

Subject: SB 93 fiscal note 
Date: Mon, 19 Feb 200114:11:53 -0900 
From: "Larry Persily" <paper@alaska.com> 

To: <Kim_Ross@legis.state.ak.us>

Kim,

Our fiscal note is attached. As I explained, I've already sent the "official" copy to  the governor's legislative office for 
distribution to  Leg Finance and Senate State Affairs.

I'm sending th is  on my personal email account because (for some unknown reason) I'm not able to send attachments on 
my state email account today. If you have questions, you can email me a t Larry Persilv@revenue.state.ak.us

Thanks /  Larry

Name: SB 93.xls
Type: Microsoft Excel Worksheet (application/vnd.ms-excel) 

Encoding: base64 
Download Status: Not downloaded with message

e t r

of 1 2/19/012:16 PM

mailto:paper@alaska.com
mailto:Kim_Ross@legis.state.ak.us
mailto:Persilv@revenue.state.ak.us


ALASKA STATE LEGISLATURE
SENATOR RANDY PHILLIPS

S e n a te  D is tr ic t  L

Session (Jan-May)
State Capitol, Rm 103 
Juneau, AK 99801 
(907) 465-4949 
(907) 465-4979 Fax 
Toll Free Anchorage Area 
800-478-4950

Interim 
P.O. Box 142 
Eagle River, AK 99577 
(907) 694-4949 
(907) 694-4948 Fax

February 15, 2001

Honorable Gene Therriault 
Senate State Affairs Committee 
State Capitol 
Juneau, AK 99801

Re: SB 93 Arctic Winter Games
R e q u e s t  fo r  H earin g

Dear Chairman Therriault,

As sponsor of SB93, "An Act relating to the Arctic Winter Games Team Alaska 
trust; and providing for an effective date," I respectfully request a hearing in the 
Senate State Affairs Committee as soon as possible.

I would also like to request a teleconference to Anchorage and Fairbanks.

Thank ycu for your assistance.

Senator Randy Phillips
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DATE: February 27, 2001
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PLEASE PRINT: DO YOU WANT
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SUBJECT OF MEETING:

SB 102-SO CIAL SECURITY # & DRIVER'S LICENSES
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F I S C A L  N O T E

Revision Date/Time (Note if correction):______________________ Dept. Affected;_________ Administration
Title: An act relating to the information required________B R U : ___________ Motor Vehicles
in an application for; and to display of social security....__________Component:________________________
Sponsor: Senator Therriault___________________________  _____________
Requester: S (STA)____________________________________Component Number: 2348

Expenditures/Revenues____________________________ (Thousands of Dollars)_____________

S TA TE  O F  A L A S K A  Fiscal Note Number: ____________
2001 L E G IS L A T IV E  SESSION Bill Version: SB 102

() Publish Date: ____________

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE___________________________________________(Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2001) cost: 0.0

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This bill will have no fiscal impact on DMV. Procedures contained in this bill have already been implemented by DMV administrative 
policy.

Prepared by: 
Division

Approved by: 
Agency

(Rov 1/2G/2000 OMB)

Charles R. Hosack Phone 269-5559
Motor Vehicles Date/Time 2/23/2001 1:00:00 PM

Jim Duncan, Commissioner Date 2/23/01
Department of Administration

For distribution information, call the Governor's Legislative Office
Page 1 o f  1.



J M a s k a  l e g i s l a t u r e
SENA TO R 

G E N E  T H E R R IA U L T
Mailing Address:

119 N. Cushman, Suite 101 
Fairbanks, Alaska 99701 

(907) 488-0857 
Fax: (907) 488-4271

v*1,
■ ■: a)

While in session

State Capitol 
Juneau, Alaska 
99801-1182 

(907) 465-4797 
Fax: (907) 465-3884

Senate District Q

Senate B ill 102:

Sponsor:

Sponso r  Statement

“An act relating to the inform ation required in an 
app lication  for, and to d isplay o f so c ia l security  
num bers on, certain licen ses  and instructional 
perm its; and providing for an effective  d a te .”

Senator Gene Therriault/

Senate Bill 102 removes the social security numbers from the face of drivers’ licenses. It also allows 
someone who does not have a social security number to obtain a license.

Social security numbers provide a gateway to idendty theft. An idendficadon card, primarily a 
driver’s license, is often used for check cashing, boarding planes, and other idendficadon purposes. 
By removing this unique number from the driver’s license, SB 102 attempts to preserve the privacy 
of each Alaskan. While the social security number is sdll required on the applicadon for a driver’s 
license, learner’s permit, and state idendficadon, it would no longer be displayed on the actual card.

SB 102 also places in statute a current policy recendy adopted by the Department of Motor Vehicles. 
If a person does not have a social security number, (s)he can sign a sworn affidavit regarding their 
status and be granted a license. In the past, the State of Alaska did not grant a license if an applicant 
did not have a social security number.

Recognizing the desire to protect the idenddes of Alaskan residents, I have drafted this bill with an 
immediate effecdve date. The DMV has the technological capability to prevent social security 
numbers from appearing on idendficadon cards and licenses; no equipment change would be 
necessary.

Under SB 102, all current licenses will remain valid. The change affects those issued after the 
effecdve date.

Email: Senator_Gene_Th0 rriault@legis.state.ak.us

mailto:Senator_Gene_Th0rriault@legis.state.ak.us


PIQ-9905 Inclusion of Social Security Nu...Licensc Applications and Other Documents http://www.acf.dhhs.gov/prognuns/cse/pol/piq-9905.htn

U.S. Department o f Health and Human Services 
Administration for Children & Families 
Office o f Child Support Enforcement

PIQ-99-05 

DATE: July 14, 1999

TO: Stave IV-D Directors and Regional Program Managers

FROM: David Gray Ross 
Commissioner
Office of Child Support Enforcement

RE: Inclusion of Social Security Numbers on License Applications and Other Documents

It has come to our attention that there is some confusion regarding the issue of inclusion of social security 
numbers on license applications and other documents.

Section 466(a)(13) of the Social Security Act (Act) requires States to implement procedures requiring that 
the social security number(s) of any applicant for a professional, driver’s, occupational, recreational or 
marriage license be recorded on the application. In addition, section 466(a)( 13) of the Act requires 
procedures requiring that the social security number(s) of any individual subject to a divorce decree, 
support order or paternity determination or acknowledgment be placed in the records relating to the matter 
and that the social security number(s) of any individual who has died be place in the death records and 
recorded on the death certificate. Some States have asked how this requirement applies to those applicants 
or individuals that do not have social security numbers.

We interpret the statutory language in section 466(a)(13) of the Act to require that States have procedures 
which require an individual to furnish any social security number that he or she may have. Section 
466(a)( 13) of the Act does not require that an individual have a social security number as a condition of 
receiving a license, etc. We would advise Statesjo require^persons who wish to apply, for a ljcensg who do 
not have social security numbers to submit a sworn affidavit, under penalty of perjury, along with their 
application stating that they do not have a social security jiumber. Such an affidavit should also be 
required for divorce, support or paternity matters where an individual indicates that he or she does not 
have a social security number or in death cases where a family member, next of kin indicates that the 
deceased did not have a social security number.

This is consistent with the position we took in PIQ-97-04 regarding the requirement for inclusion of social 
security numbers on voluntary paternity acknowledgement affidavits. In PIQ-97-04 we stated that, 
although section 452(a)(7) of the Act specified that the social security number of each parent is one of the 
minimum requirements of an affidavit to be used for the voluntary acknowledgment of paternity, the 
omission of one or both of the social security numbers would not invalidate the acknowledgment.

If you have questions regarding this subject, please contact Jan Rothstein of my staff at (202) 401-5073.

2/21/01 9:45 AN

http://www.acf.dhhs.gov/prognuns/cse/pol/piq-9905.htn
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LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N  D U M March 19, 2001

SUBJECT: Legal Separations (CSSB 126(STA), draft version "L")

TO: Senator Gene Therr°”u 
Attn: Joe Balash

FROM: Terri Lauterbach , 
Legislative Counsel

Enclosed is a draft CS for SB 126.

As you requested, there is a new section 5 that would require certain reports from and 
between the court system, the state registrar and the legislature. Section 6 repeals 
section 5 in three years so that the court system must give only three annual reports to the 
state registrar.

I have also added clarifications to sec. 4 of the draft, the applicability section. I have 
added references to actions for divorce and annulment so that the consolidation 
requirement of AS 25.24.430 (Page 2, lines 2 - 4 )  will apply after the bill takes effect 
even though the complaint for legal separation was filed before the bill took effect. I 
have also added a reference to orders for legal separation issued after the bill takes effect 
so that the orders must follow the requirements of the bill even if the initial complaint for 
legal separation was filed before the bill took effect.. For instance, the order would have 
to specify whether it was an interim or final order. See AS 25.24.450 on page 2 of the 
draft for other provisions applicable to orders (decrees).

If I may be of further assistance, please advise.

TML:glc 
01-261 .glc

Enclosure
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3/19/01

CS FOR SENATE BILL NO. 126(STA)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY THE SENATE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s): SENATOR WILKEN

A BILL 

FOR AN ACT ENTITLED 

"An Act establishing a right of action for a legal separation; requiring a report about 

legal separations; and amending Rule 42(a), Alaska Rules of Civil Procedure."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 25.24 is amended by adding new sections to read:
Article 3A. Legal Separation.

Sec. 25.24.400. Complaint for legal separation. A husband or a wife may 
separately or jointly file a complaint in the superior court for a legal separation. A 
legal separation may be granted no more than once to the same married couple.

Sec. 25.24.410. Grounds for a legal separation. A legal separation may be 
granted by the court based on a finding that

(1) an incompatibility of temperament exists between the parties; and
(2) the continuation of the parties' status as married persons preserves 

or protects significant legal, financial, social, or religious interests.
Sec. 25.24.420. Residency required. One of the parties to a complaint for

-1- CSSB 126(STA)
N e w  T e x t  U n d e r l i n e d  [DELETED TE X T BRACKETED]
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legal separation must be a resident of the state at the time the action is commenced.
Sec. 25.24.430. Consolidation of actions. If, at any time, a party to an action 

for legal separation files an action for divorce or annulment, the court shall consolidate 
the new action with the action for legal separation.

Sec. 25.24.440. Applicability of other statutes. The following statutes 
relating to divorce actions shall be applied similarly to an action for legal separation: 
AS 25.24.060, 25.24.140, 25.24.150, 25.24.152, 25.24.160, and 25.24.170.

Sec. 25.24.450. Decree, (a) If a court finds that the grounds specified under 
AS 25.24.410 exist, the court shall enter a decree of legal separation.

(b) Unless otherwise provided in the decree, provisions for child custody and 
visitation, child support, and spousal support included in a decree of legal separation 
are final orders subject to modification only as provided in AS 25.20.110 and 
AS 25.24.170.

(c) If the decree o f legal separation includes provisions for division of 
property and debts of the marriage, the decree must state whether the division is an 
interim or final order. To the extent the division is not a final order, the court shall 
determine the parties' respective ights to and responsibilities for property and 
obligations not finally distributed and as to any property or debts accrued by either 
party while the order is in effect.

Sec. 25.24.460. Effect of separation. A decree of legal separation does not 
restore the parties to the status of unmarried persons. A decree of legal separation 
modifies the parties' rights and responsibilities as married persons only to the extent 
specified in the decree of separation.

* Sec. 2. AS 09.05.015(a) is amended to read:
(a) A court of this state having jurisdiction over the subject matter has 

jurisdiction over a person served in an action according to the rules of civil procedure
(1) in an action, whether arising in or out o f this state, against a 

defendant who, when the action is commenced,
(A) is a natural person present in this state when served;
(B) is a natural person domiciled in this state;
(C) is a domestic corporation; or

W O RK  D R A F T  W O RK  D R A F T  2 2 -L S 0 0 0 5 \L
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(D) is engaged in substantial and not isolated activities in this 
state, whether the activities are wholly interstate, intrastate, or otherwise;

(2) in an action that may be brought under statutes of this state that 
specifically confer grounds for personal jurisdiction over the defendant;

(3) in an action claiming injury to person or property in or out of this 
state arising out of an act or omission in this state by the defendant;

(4) in an action claiming injury to person or property in this state 
arising out of an act or omission out of this state by the defendant, provided, in 
addition, that at the time of the injury either

(A) solicitation or service activities were carried on in this state 
by or on behalf of the defendant; or

(B) products, materials, or things processed, serviced, or 
manufactured by the defendant were used or consumed in this state in the 
ordinary course of trade;

(5) in an action that
(A) arises out of a promise, made anywhere to the plaintiff or 

to some third party for the plaintiffs benefit, by the defendant to perform 
services in this state or to pay for services to be performed in this state by the 
plaintiff;

(B) arises out of services actually performed for the plaintiff by 
the defendant in this state, or services actually performed for the defendant by 
the plaintiff in this state if the performance in this state was authorized or 
ratified by the defendant;

(C) arises out of a promise, made anywhere to the plaintiff or to 
some third party for the plaintiffs benefit, by the defendant to deliver or 
receive in this state or to ship from this state goods, documents of title, or other 
things of value;

(D) relates to goods, documents of title, or other things of value 
shipped from this state by the plaintiff to the defendant on the order or 
direction of the defendant; or

(E) relates to goods, documents of title, or other things of  value

-3- CSSB 126(STA)
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actually received by the plaintiff in this state from the defendant without regard 
to where delivery to the carrier occurred;

(6) in an action that arises out of
(A) a promise, made anywhere to the plaintiff or to some third 

party for the plaintiffs benefit, by the defendant to create in either party an 
interest in, or to protect, acquire, dispose of, use, rent, own, control, or possess 
by either party real property situated in this state;

(B) a claim to recover a benefit derived by the defendant 
through the use, ownership, control, or possession by the defendant of tangible 
property situated in this state either at the time of the first use, ownership, 
control, or possession or at the time the action is commenced; or

(C) a claim that the defendant return, restore, or account to the 
plaintiff for an asset or thing of value that was in this state at the time the 
defendant acquired possession or control over it;

(7) in an action to recover a deficiency judgment upon a mortgage note 
or conditional sales contract or other security agreement executed by the defendant or 
a predecessor of the defendant to whose obligations the defendant has succeeded and 
the deficiency is claimed

(A) in an action in this state to foreclose upon real property 
situated in this state;

(B) following sale of real property in this state by the plaintiff;

or
(C) following resale of tangible property in this state by the

plaintiff;
(8) in an action against a defendant who is or was an officer or director 

of a domestic corporation where the action arises out of the defendant's conduct as 
such officer or director or out of the activities of the corporation while the defendant 
held office as a director or officer;

(9) in an action for the collection of taxes or assessments levied, 
assessed, or otherwise imposed by a taxing authority after April 10, 1968;

(10) in an action that arises out of a promise made to the plaintiff or

CSSB 126(STA) -4-
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some third party by the defendant to insure upon or against the happening of an event 
if

(A) the person insured was a resident of this state when the 
event out of which the cause of action is claimed to arise occurred;

(B) the event out of which the cause of action is claimed to 
arise occurred in this state; or

(C) the promise to insure was made in the state;
(11) in an action against a personal representative to enforce a claim 

against the deceased person represented if one or more of the grounds stated in (2) -
(10) of this subsection would have furnished a basis for jurisdiction over the deceased 
if living, and it is immaterial under this paragraph whether the action was commenced 
during the lifetime of the deceased;

(12) in an action for annulment, divorce, legal separation, or separate 
maintenance when a personal claim is asserted against the nonresident party [,] if

(A) the parties resided in this state in a marital relationship for 
not less than six consecutive months within the six years preceding the 
commencement of the action;

(B) the party asserting the personal claim has continued to 
reside in this state; and

(C) the nonresident party receives notice as required by law.
* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to 

read:
INDIRECT COURT RULE CHANGE. AS 25.24.430, enacted by sec. 1 of this Act, 

amends Rule 42(a), Alaska Rules of Civil Procedure, by requiring consolidation of 
subsequent divorce and annulment actions with legal separation actions filed by the same 
parties.

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to 
read:

APPLICABILITY, (a) This Act applies to complaints for legal separation, divorce, 
and annulment that are filed on or after the effective date of this Act and orders of legal 
separation issued on or after the effective date of this Act.

W O R K  D R A F T  W O RK D R A F T  2 2 -L S 0 0 0 5 \L
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(b) An order of legal separation issued by a court in the state before the effective date 
of this Act

(1) is not subject to or rendered void by this Act; and
(2) remains enforceable between the parties regardless of whether the issuing 

court was authorized to issue the order.
* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to 

read:
REPORTS, (a) The administrative director of the Alaska Court System shall 

annually, beginning September 30, 2002, report to the state registrar the number of legal 
separations granted by courts in the state during the 12 calendar months preceding the date of 

the report.
(b) The state registrar shall, by January 15, 2005, submit a report to the legislature 

containing the statistics received from the court system under (a) of this section and the 
recommendations, if  any, of the state registrar for legislation on how information relating to 
legal separations should be organized and whether the information should be made accessible 
to members of the public through the Bureau of Vital Statistics.

* Sec. 6. Section 5 of this Act is repealed May 1, 2005.

CSSB 126(STA) -6-
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F I S C A L  N O T E

S TA TE  O F  A L A S K A
2001 L E G IS L A T IV E  SESSION

Revision Date/Time (Note if correction):___________________
Title "An Act establishing a right of action for a legal
separation: and amending Rule 42(a). Alaska Rules of C ivil..."
Sponsor Senator Wilken__________________________
Requester Senate State Affairs Committee_____________

Dept. Affected:
'BRU

Fiscal Note Number:
Bill Version:
() Publish Date:

SB 126

Law
Civil Division

Component Collections and Support

E xpend itu res /R evenues

Component No. 

(Thousands o f Dollars)

2210

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES I I I  I I

ICKANGE IN REVENUES ( ) I I I I  I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2001) cost: 0.0

Check th is box (X) if  funding fo r this bill is included in the Governor's FY 2002 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
SB 126 creates a new cause of action which allows married couples to remain legally married but obtain many of the 
legal benefits of a divorce or dissolution action. The c: jple remain married, however the rights and responsibilities of 
the couple can be modified by the decree, including provisions for child custody and visitation, child support, spousal 
support, and provisions for division of property and debts.

Passage of SB 126 will have no fiscal impact on the Department of Law.

Prepared by: 
Division
Approved by: 
Agency

(Rov11/2000 OMB)

Joan M. Kasson Phone 465-5370
Attorney General's Office Date/Time 3/14/01 2:48 PM

Kathryn Daughhetee for Bruce M. Botelho, Attorney General 
Department of Law___________________________________

Date 3/14/01

F or distribution information, call th e  G overn o r's  Leqislative Office
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GARYWILKEN
SENATOR Districts 29 & 30 West Fairbanks

Senate Standing Commitlcgs Member: Finance Member: Health, Education, &Social Services (HESS) Member: Legislative Budget & Audit Member: State Affairs

x«.5<rC\i jv Vjf During Session:State Capitol Building Juneau, Alaska 99S01-1182 Tel: (907)451-5501 (in Fbksarca)Tel: (907) 465-3709 (outside Fbks)Fax: (907)465-4714 Website: www.gatywilkcn.com E-Mail: Scnator_Gary_Wilken@lcgis.state.ak.us
Interim:1851 Fox Avc.Fairbanks, Alaska 99701 Tel: (907)451-5501 Fax: (907)451-0438

SPONSOR STATEMENT
Senate Bill 126

Senate Bill 126 establishes a right of action for legal separation. Currently, Alaskan 
couples who develop incompatibility issues that they can not resolve have only the option 
of either a divorce or an annulment. A legal separation would provide a third avenue for 
Alaskans. A legal separation is similar to a divorce in that it would provide provisions for 
child custody and support, spousal support, and property division. However, a legal 
separation allows couples to retain their legal status as married for financial, social, or 
religious reasons.

Seventeen other states and the District of Columbia have some type of legal separation 
law. This bill gives the State of Alaska the authority to issue legal separations and defines 
the parameters. Although a small number of legal separations are currently being issued 
in the State of Alaska, there is no statute that specifically gives the court the authorization 
to do so. The only references to legal separations are found in statutes dealing with child 
custody and support.

While the need to make legal separations an option for couples originated from a 
constituent, there are other instances in the state for which clarification of legal 
separations is needed. On Dec. 1, 2000, the Alaska Supreme Court issued a decision on 
the case of Glasen vs. Glasen [Supreme Court No. S-8943; Opinion No. 5337]. This was a 
case in which the couple did receive a legal separation in 1991, reconciled, then divorced 
in 1997. The issue was over the continued viability of the terms of the legal separation 
granted in 1991. The appellant wanted those terms to be incorporated into his 1997 
decree.

The decision issued by the Supreme Court agreed with the superior court saying that the 
court did not have to include the provisions set in the 1991 legal separation into the later 
divorce decree as there is not a statute directly authorizing any court to issue separation 
degrees. The court did not attempt to define legal separations, nor did it decide whether 
courts could issue legal separations.
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Sponsor Statement for S B  126

Senate Bill 126 responds to the recognition by the Supreme Court for clarification in 
Alaska law regarding legal separations. The process defined in Senate Bill 126 for legal 
separation parallels the process for a divorce and clarifies that the provisions for child 
custody and visitation, child support, and spousal support entered in a legal separation 
constitute a final order, as if entered into a divorce. On a case by case basis, the court will 
decide whether the division of property and debts in a legal separation is a final or 
interim order. The bill also amends Alaska Rules of Civil Procedure by adding legal 
separation to the actions over which the state has jurisdiction.

The bill would only apply to legal separations filed on or after its effective date. Legal 
separations issued prior would not be voided, nor would they be subject to the provisions 
of this bill.

Senate Bill 126 clearly defines legal separation as a valid action in Alaska in State Law. 
This option will assist the courts, attorneys, and most importantly, Alaskans who need to 
formally handle the consequences of a separation with their spouse, yet retain the legal 
status as a married couple. I respectfully request your consideration and support of SB 
126.
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TO: Senator Gene Therriault
Senate State Affairs Committee Chairman

FROM: Senator Cary Wilken

DATE: March 7, 2001

RE: SB 126 - Establishing a right of action for legal separation

I respectfully request a hearing for Senate Bill 126 - establishing a right of action 
for legal separation.

Currently, Alaskan couples who develop incompatibility issues that they cannot 
resolve have only the option of either a divorce or an annulment. A legal 
separation is similar to getting a divorce in that it would provide provisions for 
child custody and support, spousal support, and property division. However, a 
legal separation would allow a couple to retain their legal status as married for 
financial, social, religious, or other reasons.

Legal separations are not clearly defined in state law, although some are issued. 
In a recent Supreme Court decision, the court clearly stated that there is currently 
no statute that authorizes legal separations. Senate Bill 126 would clarify legal 
separations for the courts and would allow another option for Alaskans.

Thank you for your cooperation and assistance in scheduling a hearing. If you 
have any questions, please call me, or Ms. Kara Moriarty of my staff at 465-3709.

Ij JU JL  -
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S e n a t o r  K i m  E l t o n

Memo
To: Senator Therriault

-From: SetjatOiJElton 

Date: March 9, 2001

Re: SB 127: Optional Blanket Primary________________________________________

I respectfully request that you schedule a committee hearing on SB 127. Attached you will 
find a copy of the bill, along with the sponsor statement.

My staff will provide additional materials for the bill packet.

--------------------------A laska Sun ate--------------------------
State C apitol • Juneau, A laska 99801 -1 1 82 • (907) 465-4947 • pax (907) 465-2108

Senator K im Elton@ legis.state.ak.us
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S e n a t o r  K i m  E l t o n

Sponsor Statement 

Senate Bill 127

“A Act providing for a blanket primary system, and permitting political parties to 
select their nominees by alternative means; and providing for an effective date.”

The blanket primary has been used in Alaska since 1947 with only a few exceptions.
With 51 percent of Alaska voters not registered with a major political party, Alaska is full 
of independent voters who, through the initiative process, have adopted and maintained 
the blanket primary as our state’s primary of choice.

Last year, however, Alaska was forced to reorganize our election system into a partially 
closed primary. This was because of a U.S. Supreme Court decision stating that the 
blanket primary infringed upon political parties’ right to free association and because the 
Republican Party of Alaska wished to restrict who is able to vote for Republican 
candidates.

The result of last year’s partially closed primary ballot was an extra cost of nearly a 
quarter of a million dollars, an all-time low voter turnout (17 percent), and an 
overwhelming number of calls to the Division of Elections from unhappy voters. This 
method put an additional financial burden on the state, and proved to be extremely 
unpopular among voters.

Because the Alaska Constitution does not mandate that the state hold a primary election, 
the state isn’t in any way obligated to pay for the process of selecting a political party’s 
candidate for the general election ballot.

SB 127 meets the requirement of the U.S. Supreme Court because it doesn’t force parties 
to participate in a blanket primary. However, if the state pays for and conducts a primary 
election, the election will allow full voter choice. Parties that opt not to participate in the 
freedom-of-choice ballot can use their own selection process, be it conventions, caucuses 
or other methods.

--------------------------A laska Senate -------------------------
State C apitol • Juneau, A laska 99801 - 1 182 • (907) 465-4947 • fax (9 0 7 )  465-2108

Senator'_Kim_Elton @  legis. state, ak. us



H i s t o r y  o f  N o m i n a t i n g  S y s t e m s  U s e d  in A l a s k a

1947— Voters Replace Open Primary with Blanket Primary

In this state, primaries were open until 1947 when voters passed a referendum to adopt a blanket 
primary. The issue appears to have generated little debate and enjoyed strong support at the 
polls.4 Over the next several years, however, the question of the blanket primary increasingly 
became a partisan issue. As described in a previous Legislative Research report, Democrats 
tended to oppose the blanket primary, believing that it eroded what little party loyalty and 
discipline existed in Alaska, and also believing that Republicans used it to their advantage by 
crossing party lines to nominate the weakest Democratic candidate. Republicans—in the minority 
at the time—supported the blanket primary in the hope that Republican candidates would benefit 
by attracting conservative Democrats and non-aligned voters.5

1960— S ingle Ballot Open Primary Adopted

In 1959, with Democrats controlling both houses and the governor's office, the First Alaska State 
Legislature replaced the blanket primary with the single-ballot open primary. The following year 
lawmakers adopted a comprehensive election code that incorporated the change.6

1967— Blanket Primary Restored

During the several years following adoption of the single ballot open primary, Republican 
lawmakers—with some bipartisan support—proposed a number of bills to change the scheme. It 
was 1967, however—at which point Republicans had gained the majority in both houses and the 
governor's office—before they were able to restore the blanket primary.7 The blanket primary 
continued in use until 1992, although by 1990, the Republican Party was no longer in favor of the 
system.

“ News articles and election returns cited by Gordon Harrison, in “Alaska’s Blanket Primary and the Tashjian 
Decision," Legislative Research Agency Report 91.080, p. 4-5; we have included a copy of this report as Attachment C.

5 Interview with Judge Thomas B. Stewart, as recounted by Harrison, p.6.

0 Chapter 41 SLA 1959 changed the blanket primary to a single ballot open primary scheme; Chapter 83 SLA 1960 
incorporated the change into the election code.

7 Harrison, pp. 6-7.
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1990— First Challenge Based on Conflict Between Statute and Party Rules
{D o y l e  v. S ta t£)

In the spring of 1990, the Republican Party of Alaska (RPA) attempted to change the blanket 
primary to a modified-closed primary based on a change they had made in their party rules.8 
Under the newly adopted rule, only registered Republicans, registered Independents, and 
individuals without a stated party affiliation would be allowed to vote in the Republican primary.9 
State election officials declined to make the change because the request was both ambiguous 
and made too late to be implemented. Such a change, they contended, would need pre­
clearance by the U.S. Department of Justice as required under the federal Voting Rights Act of 
1965. Dissatisfied with the State’s response, the RPA filed suit in June of 1990, in U.S. District 
Court. In Doyle v. State, the RPA asked the court to enjoin the State from conducting the August 
primary in a manner contrary to the Party's new rule.10

The court considered the various arguments, including an amicus curiae brief filed jointly by the 
Democratic Party of Alaska and the Alaska Federation of Natives, in which they joined with the 
state in asserting—among other arguments—that such a change in election procedure could 
disadvantage minority voters, in violation of the Voting Rights Act. On July 16, 1990, the court 
denied the Republican Party's request for a preliminary injunction, and as a result, the blanket 
primary went forward in August 1990, as scheduled.11

1992— Second Cha llenge Based on C o n f l ic t  o f  S ta tu te  and P a rty  Rules; 
P a r t ia lly  C losed Primary Held Under C ou rt-A u tho rized  S tipu la tion  {Za w a c k i v.

State)

In 1992, the blanket primary was changed to a partially closed primary system. This change 
came as a result of the RPA once again challenging the constitutionality of the blanket primary 
system in Federal Court.12 In Zawacki v. State, the court made a preliminary ruling that under the 
Tashjian decision, Alaska's blanket primary infringed on the Party's associational rights. In light 
of the court’s remarks, the parties stipulated to a change in the primary scheme from a blanket to

G The RPA had adopted the new rule at their statewide convention. Their attempt to change the primary relied on the 
logic of the U.S. Supreme Court's decision in Julia H. Tashjian, Secretary ol Stale ot Connecticut v. Republican Party ol 
Connecticut et at. (479 U.S. 208 [1986]). In the Tashjian case, the Court held that the State's closed primary scheme was 
unconstitutional in light of a change in the Republican Party rules to allow unaffiliated voters to participate in the primary 
for certain offices. The Court noted that prohibiting unaffiiiated voters from participating in the primary of a party inviting 
such participation ''limits the Party's associational opportunities at the crucial juncture at which the appeal to common 
principles may be translated into concerted action, and hence to political power in the community." Tashjian, 479 U.S.
208, 216.

9 As described in O'Callaghan v. Coghill, 888 P.2d 1302 (Alaska 1995).

10 Allen Grant Doyle, Jr. and the Republican Party ol Alaska v. State ol Alaska et at:, referenced by title and without 
case number by Harrison, p. 9.

"  Harrison, pp. 9-12. We have been unable to locate a decision on this case; because of that, and because the 
primary made the plaintiff's immediate concerns moot, we assume that the RPA did not proceed with the action and the 
case was dismissed. According to Mr. Harrison, it was presumed that the conservative wing of the RPA sought to close 
its primary to Democratic voters to prevent them from "crossing-over" to vote for Arliss Sturgulewski, a moderate 
Republican candidate for governor,

’2 Zawacki v. State, A92-414 CIV (D. Alaska 1992).
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a partially closed system with two ballots. One ballot, based on the RPA rules, listed the 
Republican candidates and was available only to Republican, nonpa. .isan and undeclared voters. 
The second ballot, based on the statute (AS 15.25.060), listed all other candidates and was 
available to all voters. Voters could chose only one ballot. The Division of Elections adopted 
emergency temporary regulations providing for separate ballots as described by the stipulation. 
By joint agreement of the parties, the case was dismissed.13

1994— Alaska Superior Court Upholds Legality of the Partially Closed Primary
(O'CALLAGHAN V. COGHILL)

Before the 1994 primary, the Division of Elections adopted permanent regulations identical to 
those used in 1992.14 A voter, Mike O’Csllaghan, had filed a complaint in the Alaska Superior 
Court, contesting the legality of the 1992 primary system based on the grounds that the stipulated 
regulations were inconsistent with state law. Before the 1994 primary, Mr. O'Callaghan also 
moved for a temporary restraining order to prevent the State from implementing the permanent 
regulations providing for separate ballots. The court denied the motion for a temporary 
restraining order and granted summary judgment in favor of the State, which had argued that the 
blanket primary was "clearly unconstitutional" under Tashjian. As a result of the court's decision, 
the partially closed primary remained in effect in 1994.

1995—Alaska Supreme C o u r t Reconsiders C on s titu tio n a lity  o f  B lanke t P rimary 
and Lega lity  o f  P a r t ia lly  C losed Primaries (O ’Ca l l a g h a n  v. C o g h ill  [A p p e a l ])

On appeal, the Alaska Supreme Court found in O'Callaghan v. Coghill (O'Callaghan I) that a 
stipulation (such as that arising from Zawacki) declaring a law unconstitutional could not be valid 
unless the law was clearly unconstitutional. The Court also found that the State had not met the 
standard of "clear unconstitutionality."15 Unable to rule on the legality of the 1992 and 1994 
primary elections without determining the constitutionality of the blanket primary, the Court 
ordered additional briefing on that point and invited participation by other political parties and the 
Legislative Affairs Agency, as well as any others who so chose.16
Mr. O’Callaghan and the State submitted supplemental briefs, although by this point the State 
had changed its position from arguing against the constitutionality of the blanket primary to 
defending it. The RPA and the Alaskan Voters for an Open Primary were allowed to intervene in 
the case, known by this point as O'Callaghan v. State (O'Callaghan II); the Alaska Federation of 
Natives filed an amicus curiae brief, and the Alaskan Independence Party filed a submission in

13 Described in O'Callaghan v. Coghill, 888 P.2d '302,1303 (Alaska 1995).

h 6 AAC 28.100.150.

15 The Court noted that because the State interests behind Alaska’s blanket primary appeared to be very different 
from the State interests asserted in defense of the Connecticut statute, the Tashjian decision could not be relied upon to 
decide whether State interest in Alaska outweighed the burden the blanket primary imposed on associational rights. 
Thus, the Court found, Alaska's blanket primary statute was not "clearly unconstitutional" under Tashjian. O'Callaghan v. 
Coghill, at 1305.

,c Described In O'Callaghan v. State, 914 P.2d 1250,1251 (Alaska 1996); we have included a copy of this decision 
as Attachment D.
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place of such a brief. By this point, only the RPA was arguing that the blanket primary was 
unconstitutional.17

1996—Alaska Supreme C o u r t R esto res B lanket Primary as C ons titu tio na l, 
D eclares P a rt ia lly  C losed Primaries Held I lle g a lly  (O ’Ca l l a g h a n  v . S ta t e

[A ppeal])

In O'Callaghan II, the Court found Alaska’s blanket primary system not unconstitutional merely 
because it conflicted with a political party’s rules. The Court’s order, issued April 12, 1996, 
therefore held the blanket primary to be constitutional; and the degree of interference in the 
RPA’s associational rights to be minor and justified by the State’s ir.terests in "encouraging voter 
turnout, maximizing voters' choice among candidates, and ensuring that elected officials have 
relatively broad based constituencies,"18 In finding the blanket primary to be constitutional, the 
Court concluded that the regulations under which the 1992 and 1994 primaries had been 
conducted were invalid and ordered that the 1996 primary be conducted as defined in statute.19 
With the 1996 O'Callaghan II decision, Alaska turned for the third time to the blanket primary 
system.

2000— U.S. Supreme Court Holds California Blanket Primary Unconstitutional
(Ca lif o r n ia  D e m o c r a t ic  Pa r t y  v. J o n e s )

With the issue of the blanket primary's constitutionality seemingly resolved, the Alaska Division of 
Elections prepared for the primary election scheduled for August of 2000 as it had for the primary 
of 1998. On June 26, 2000, however, the U.S. Supreme Court, in a split decision on California 
Democratic Party v. Jones, ruled California’s blanket primary to be unconstitutional in light of the 
party rules calling for a closed Democratic primary.20

17 O'Callaghan v. Stale, at 1253.

4V 18 O'Callaghan v. State, at 1263. I.i regard to the last objective, the Court noted as follows: 'The objective of P.
ensuring that officers elected are representative of a broad cross-section ol the electorate, rather than accountable to the 
narrower interests which may control a party organization, is in essence the reason for the shift, begun at the turn of the
century and now generally prevalent, from nomination by party convention to nomination by direct primary In Alaska, i it
where a majority of voters are not affiliated with any party, a closed or partially-closed primary system can plausibly be n
viewed as bestowing on a minority of the electorate a disproportionately powerful role in the selection of public - [
officeholders. If political parties and politically affiliated voters are to have more power in the election process, that is 
power taken from unaffiliated voters.” (At 1262.)

,s AS 15.25.060, Preparation and Distribution of Ballots. Although the ruling in O'Callaghan v. State declared the 
1992 and 1994 primaries to have been illegally conducted, it specified that new elections would not be ordered. The U.S. 
Supreme Court declined to review the decision in 1997.

70 California Democratic Pahy v. Jones. (U.S. Supreme Court Bench Opinion No, 99-401). Until 1996, California's 
was a closed, partisan primary; in 1996, Proposition 198 changed the system to a blanket primary, despite party rules 
prohibiting persons not members of the party from voting in the party's primary. Lower courts affirmed the constitutionality 
of the change, but on appeal, the U.S. Supreme Court held the resulting burden on the party's associational right to be 
unjustified.
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2000— Alaska Supreme C o u r t Rules B lanke t Primary U ncons titu tio na l Under 
J o n e s , R e tu rn  to  P a r t ia lly  C losed Primary Valid (O ’Ca l l a g h a n  v . S ta t e ,

D ir e c t o r  o f  E le c t io n s )

Immediately following the Jones decision, the Republican Party of Alaska requested a closed 
primary. With under two months until that primary, the Alaska Division of Elections promulgated 
emergency regulations temporarily adopting, again, the partially closed primary system.21 On 
July 5, 2000, voter Mike O'Callaghan filed a complaint contesting the legality of the regulations, 
based on the decision in O ’Callaghan II] on July 12th, the Superior Court denied relief; Mr. 
O’Callaghan appealed.22 In O'Callaghan v. State, Director of Elections (O'Callaghan III), issued 
July 25, 2000, the Alaska Supreme Court found as follows:

Having reviewed Jones, we find no constitutionally significant differences 
between Alaska's primary election law and the California law declared 
unconstitutional in Jones. Nor do we find any principled basis for concluding that 
Alaska’s blanket primary election statute remains constitutional in light of Jones.
Because the United States Constitution's Supremacy Clause requires states to 
adhere to the Supreme Court's constitutional interpretation in Jones, we hold that 
O'Callaghan ll's ruling that AS 15.25.060 is constitutional is no longer tenable.23

In discussing ihe arguments, the Court noted the following in regard to permissible alternatives to 
the blanket primary and the Division of Election's actions:

Although Jones does expressly point out that a non-partisan blanket primary 
would pass constitutional muster, Jones says nothing to suggest that this is the 
only constitutionally permissible form of primary ballot or that the non-partisan 
ballot form deserves preference over other constitutionally permissible forms.. . .
In sum, given the time constraints facing the division, the untried and relatively 
elaborate demands it would face in implementing a non-partisan primary, and the 
basic incompatibility of that process with Alaska's statutory goal of requiring—to 
the maximum permissible extent—that political parties nominate their candidates 
through an open and public electoral process, we find no basis for concluding 
that the division overstepped its emergency powers by opting for the partially 
closed primary ballot.24

v  As you may know, Lt. Governor Fran Ulmer voiced strong disagreement with the Majority's opinion in Jones. In a 
press release issued by the Office of the Lt. Governor on June 29,2000, she stated, "I believe this opinion will reduce 
voter participation and interest in the primary. Alaskans are independent and prefer a system which allows them to vote 
as they choose, regardless of party. I am disappoints with the Majority's emphasis on the rights and protection of 
political parties over the rights and protection of individual voters.” The press release reported the Lt. Governor's 
announcement that the temporary change would cost an estimated 5400,000, and reported her request that the RPA 
either suspend their rules or agree not to challenge the State if a blanket ba'lot went forward until the Legislature could 
resolve the issue. In regard to the request, the Lt. Governor noted, "So far, they [the Republicans] have indicated they are 
not inclined to do either one.”

72 O'Callaghan v. State, Director of Elections, 6 P.3d 728 (Alaska 2000); we have included a copy of this decision as 
Attachment E.

73 O'Callaghan v. State, Director of Elections, at 730,

24 O'Callaghan v. State, Director of Elections, at 732.
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Thus, in light of the Jones decision and the RPA rules requiring a partially closed Republican 
primary in Alaska, we arrive at the present shore. For your convenience, we also present a 
condensed version of this history in the attached Table.

I hope you find this information useful. Please do not hesitate to contact us if you have questions 
or need additional information.
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T a b le  O n e :  H is to ry  o f  P r im a ry  E le c t io n s  in A la s k a

Year
Type of 
Primary Notes

open An open ballot is used in Territorial Alaska until 1947.

1947 blanket Blanket primary adopted after popular referendum is overwhelmingly approved.

1960 open Legislature replaces the blanket primary with a single ballot open primary in 1959 (ch 41 SLA 1959); the system is 
incorporated into election law iri 1960 (ch 83 SLA 1960).

1967 blanket Legislature restores the blanket primary. Bill introduced at request of Governor Hickel (ch 1 SLA 1967).

Prior to the 1990 primary, the RPA attempts to partially close its ballot based on a change in party rules. The State 
declines because of ambiguities in the request and because of insufficient time for pre-clearance by the U.S. 
Department of Justice as required under the federal Voting Rights Act. In an effort to force the issue, the RPA 
seeks to enjoin the State from conducting the 1990 primary in a manner contrary to the RPA rules (Doyle v. 

State). The U.S. District court denies the RPA motion, and the primary goes forward as scheduled.

1992 partially
closed

Prior to the 1992 primary, the Republican Party of Alaska (RPA) challenges the constitutionality of the blanket 
primary (Zawacki v. State): parlies stipulate to two ballots--one listing RPA candidates and available to 

Republican, nonpartisan, and undeclared voters; the other listing all other parties' candidates and available to all
voters. Voters choose only one ballot.

1994 partially
closed

Prior to the 1994 primary, Division of Elections adopts permanent regulations for partially closed primary. Voter 
Mike O'Callaghan contests the legality of the system and moves to enjoin the State from implementing the 

regulations. The State contends blanket primary is "clearly unconstitutional" under Tashjian v. Republican Party 
ol Connecticut. Alaska Superior Court denies O’Callaghan’s motion and grants summary judgment in favor of

State (O'Callaghan v. Coghill).

1996 blanket

On appeal, Alaska Supreme Court reviews supplemental briefs. Stale reverses its position and now defends the 
constitutionality of the blanket primary. The RPA intervenes and argues that blanket primary is unconstitutional 
(O'Callaghan v. State). Court finds blanket primary to be constitutional and the degree of interference with RPA 

associational rights to be minor and justified by State's interests. Court also rules the 1992 and 1994 primaries to 
have been illegally conducted and orders the 1996 primary to be conducted as defined in statute (AS 15.25.060).

2000 partially
closed

Two months prior to 2000 primary, the U.S. Supreme Court rules the California blanket primary to be 
unconstitutional in light of party rules calling for a closed Democratic primary* (California Democratic Party v. 

Jones). The RPA requests a closed primary in Alaska, and the State promulgates emergency regulations for a 
partially closed election. Voter Mike O'Callaghan contests the legality of the regulations, and on appeal, the 
Alaska Supreme Court holds that-because of the similarity of situations in California and Alaska, and the 

requirements of the Supremacy Clause in the U.S. Constitution-the 1996 ruling (declaring the blanket prima;y to 
be constitutional) is no longer tenable (O'Callaghan v. State, Division of Elections).

N o te s : A lthough  c o n s id e ra b le  varia tion  e x is ts  a m o n g  s ta te  p rim ary  e lec tio n  s y s te m s , direct p rim aries a re  g enera lly  d e sc rib e d  a s  blanket, open, or 
closed.

U n d er a  blanket prim ary  sy s te m , c a n d id a te s  running lo r office, re g a rd le s s  ol parly  affiliation, a re  listed  o n  th e  s a m e  ballot, a n d  v o te rs  m ay  
c ro ss  f  3 rty lin es to  c h o o s e  freely  a m o n g  th e  n o m in e e s  for th e  v a rio us  offices. In this type o l sy s te m , th e  c a n d id a te s  with th e  m o st v o te s  from  ea c h  
p arly  win th e  n o m in a tio n  a n d  face  e a c h  o th e r  in the  g e n e ra l e lec tion .

U n d er a n  open prim ary sy s te m , c a n d id a te s  a re  listed  by  p arty  o n  s e p a ra te  ballo ts. V oters m ay  c h o o se  th e  ballot o l an y  party , but th ey  m u st 
s e le c t n o m in e e s  fo r all offices from  th a t ballot.

U n d er a  closed prim ary  sy s te m , vo te rs  m u st b e  re g is te re d  party  m em b e rs , an d  th ey  m ust vote on  a  ballot listing only tha t p a rty 's  n o m in ees .

Sources:
G ord o n  H arrison , “A la sk a 's  B lanket Prim ary a n d  the Tashjian D ecision," L egislative R e se a rc h  A gency  R eport 91 .080 ; O'Callaghan v. Coghill, 8 88  
P .2 d  1 3 0 2  (A laska  1995); O’Callaghan v. Slate, 914 P .2 d  1250 , (A laska 1996); Caliu nia Democratic Party v. Jones, (U .S. S u p re m e  C ourt B ench  
O pinion N o. 9 9 -4 0 1 ); a n d  O'Callaghan v. State, Director o f Elections, 6  P .3 d  7 2 8  (A laska 2000).
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Table 5.3 
METHODS OF NOMINATING CANDIDATES FOR STATE OFFICES

Stale or other
jurisdiction Melhndls) of nominating candidates

Alabama    —_ Primary election; however, the state executive committee or other governing body or any political parly may choose instead tohold a state convention for the purpose of nominating candidates.Alaska ____________ Primary election.Arizona __________ Primary election.Arkansas _________ Primary election.California __________ Primary election ui independent nomination procedure.
Colorado ______......  Assembly/primary; however, a political party may hold a pre-primary assembly (no later than 65 days before the primary) forthe designation of candidates. Each candidate who receives at least 30 percent of the delegates' vote of ihose present and voling is certified as a candidate for the office by the assembly with the candidate receiving the most votes listed first.If no candidate receives al least 30 percent of the vole, n second ballot shall be taken on all candidates, and the two candidates with the highest number of votes will be certified for the office by the assembly. If any candidate receives less than 10 percent of the voles from the assembly, they are precluded from petitioning further. Minor parlies may nominate one candidate per office directly to the general election ballot.Connecticut..__........ Convention/primary election. Major political panics hold state conventions (convening not earlier than the 68th day and clos­ing not later than the 50th day before the dale of the primary) for the purpose of endorsing candidates. If no one challenges the endorsed candidate, no primary e.eclion is held. However, if anyone (who received at least 15 percent of the delegate vote on any roll call at the convention) challenges the endorsed candidate, a primary election is held to determine the party nominee for the general election.Delaware*  .._____ Primary election.Florida ____________ Primary election.Georgia ____________ Primary election.
Hawaii  .... .....Primary election.Idaho.___..._____.... Primary election. New parlies nominate candidates for general elechun after qualifying for ballot status.Illinois......... ..... Primary election.Indiana* _— Primary election held for the nomination of candidates for governor and U.S. senator; slate party conventions held for thenomination of candidates for other state offices.Iowa ............  ......... . Primary election; however, if there are more than two candidates for any nomination and none receives nt least 35 percent of theprimary vole, the primary is deemed inconclusive and the nomination is made by the party convention. (Applicable only for recognized political parties.
Kansas -._......... Primary election; however, candidates of any political party that receive less than 5 percent but more than I percent of the totalvotes cast for statewide offices in the general election must nominate candidates by either caucus or convention.Kentucky*  ......_... Primary election. A slate of candidates for governor and lieutenant governor that receive,, the highest number of its party's votesbut which number is less than -40 percent of the votes cast for all slates of candidates of that parly, shall be required to partici­pate in a runoff primary with the slate of candidates of the same parly receiving the second highest number of votes.Louisiana* .___.... _.. Primary election. Open primary system requires all candidates, regardless of party affiliation, to appear on a single ballot.Candidate who receives over 50 percent of the vote in the primary is elected to office; if no candidate receives a majority vole, a runoff election is held between the two candidates who received the most votes.M a l n r  _..._. Primary election.Maryland ______  Primary election.
Massachusetts* Primary election.Michigan  ...... ....... Primary election held for nomination of candidates for governor, U.S. congressional scats, state senators and representatives;court of appeals, circuit and district courts; state conventions held for nomination of candidates for lieutenant governor, secre­tary of state and attorney general. State convention also held to nominate candidates for Justice of Supreme Court, State Board of Education, Regents of University of Michigan, Trustees of Michigan Slate University, Governors of Wayne State University.Minnesota.............. Primary election.Mississippi..._.........  Primary election.Missouri  Primary election.
M o n t a n a P r i m a r y  election.Nebraska Primary election.Nevada*  __... Primary election.New Hampshi rePr imary election. Non-party candidates may petition for general election ballot.New Jersey _.._ _.. Primary election. Independent candidates are nominated by petition for the general election.
New Mexico .... Convention/primary election.New York* ...................... Committee meeting/primary election. The person who receives the majority vote al the slate party committee meeting becomes(he designated candidate for nomination; however, all oilier persons who received at least 25 percent of the convention votemay demand that their names appear on the primary ballot as candidates for nomination.North Carolina* ..._., Primary election, or ballot access by petition.. North Dakota ... Convention/primary election. Political parties hold state conventions for the purpose of endorsing candidates. Endorsed candi­dates ore automatically placed on the primary election ballot, but other candidates may also petition their name on the ballot.Ohio..................... Primary election.
See footnotes at end
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NOTICE: This opinion is subject to formal revision before publication in the 
preliminary pnn: of the United States Reports. Readers are requested to 
notify the Reporter of Decisions. Supreme Court of thr United States. Wash­
ington. D. C. 20543. of any typographical or other ' mal errors, in order 
that corrections may be ma'de before the preliminary int goes to press.

SUPREME COURT OF TH E U M TED  STATES

No. 99-401

CALIFORNIA DEMOCRATIC PARTY. ET AL.. PETI­
TIONERS v. BILL JONES, SECRETARY OF 

STATE OF CALIFORNIA. ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE NINTH CIRCUIT

[June 26. 2000]

Justice Scalia delivered the opinion of the Court.
This case presents the question whether the State of 

California may. consistent with the First Amendment to 
the United States Constitution, use a so-called "blanket” 
primary to determine a political party s nominee for the 
general election.

I
Under California law, a candidate for public office has 

two routes to gain access to the general ballot for most 
state and federal elective offices. He may receive the 
nomination of a qualified political party by winning its 
primary,1 see Cal. Elec. Code Ann. §§15451, 13105(a)

‘A party is qualified if it meets one of three conditions: (1) in the last 
gubernatorial election, one of its statewide candidates polled at least 
two percent of the statewide vote: (2) the party s membership is at least 
one percent of the statewide vote at the last preceding gubernatorial 
election: or (3) voters numbering at least 10 percent of the statewide 
vote at the las', gubernatorial election sign a petition stating that they 
intend to form a new party. See Cal. Elec. Code Arm. §5100 (West 1996

<Jov1c.S. iCv*
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(West 1996); or he may file as an independent by obtaining 
(for a statewide race) the signatures of one percent of the 
States electorate or (for other races) the signatures of 
three percent of the voting population of the area repre­
sented by the office in contest, see §8400.

Until 1996, to determine the nominees of qualified 
parties California held what is known as a “closed" parti­
san primary, in which only persons who are members of 
the political party- i.e., who have declared affiliation with 
that party when they register to vote, see Cal. Elec. Code 
Ann. §§2150, 2151 (West 1996 and Supp. 2000)- can vote 
on its nominee, see Cal. Elec. Code Ann. §2151 (West 
1996). In 1996 the citizens of California adopted by initia­
tive Proposition 198. Promoted largely as a measure that 
would "weaken" party "hard-liners" and ease the way for 
"moderate problem-solvers." App. 89-90 (reproducing 
ballot pamphlet distributed to voters), Proposition 198 
changed California s partisan primary from a closed pri­
mary to a blanket primary. Under the new system, “(a]ll 
persons entitled to vote, including those not affiliated with 
any political party, shall have the right to vote . . .  for any 
candidate regardless of the candidates political affilia­
tion." Cal. Elec. Code Ann. §2001 (West Supp. 2000); see 
also §2151. Whereas under the closed primary each voter 
received a ballot limited to candidates of his own party, as 
a result of Proposition 198 earii voters primary ballot now 
lists every candidate regardless of party affiliation and 
allows the voter to choose freely among them. It remains 
the case, however, that the candidate of each party who 
wins the greatest number of votes "is the nominee of that 
party at the ensuing general election.” Cal. Elec. Code 
Ann. §15451 (West 1996).2

and Supp. 2000).
2 California s new blanket primary system does not apply direcdy to



)

Opinion of the Court

Petitioners in this case are four political parties- the 
California Democratic Party, the California Republican 
Party, the Libertarian Party of California, and the Peace 
and Freedom Party- each of which has a rule prohibiting 
persons not members of the party from voting in the 
party s primary.3 Petitioners brought suit in the United 
States District Court for the Eastern District of California 
against respondent California Secretary of State, alleging, 
inter alia, that California s blanket primary violated their 
First Amendment rights of association, and seeking de­
claratory and injunctive relief. The group Californians for 
an Open Primary, also respondent, intervened as a party 
defendant. The District Court recognized that the new 
law would inject into each party b primary substantial 
numbers of voters unaffiliated with the party. 984 
F. Supp. 1288, 1298-1299 (1997). It further recognized 
that this might result in selection of a nominee different 
from the one party members would select, or at the least 
cause the same nominee to commit himself to different 
positions. Id., at 1299. Nevertheless, the District Court 
held that the burden on petitioners ’ rights of association 
was not a severe one, and was justified by state interests 
ultimately reducing to this: "enhancfing) the democratic

C ite as: 530 U. S  (2000) 3

the apportionment of presidential delegates. See Cal. Elec. Code Ann. 
§§15151, 15375, 15500 (West Supp. 2000). Instead, the State tabulates 
the presidential primary in two ways: according to the number of votes 
each candidate received from the entire voter pool and according to the 
amount each received from members of his own party. The national 
parties may then use the latter figure to apportion delegates. Nor does 
it apply to the election of political party central or district committee 
members: only party members may vote in these elections. See Cal. 
Elec. Code Ann. §2151 (West 1996 and Supp. 2000).

3 Each of the four parties was qualified under California law when 
they filed this suit. Since that time, the Peace and Freedom Party has 
apparently lost its qualified status. See Brief for Petitioners 16 (citing 
Child of the 60s Slips. Los Angeles Times. Feb. 17. 1999. p. B-6).



4 CALIFORNIA DEM OCRATIC PARTY v. JO N E S

Opinion of the Court

nature of the election process and the representativeness 
of elected officials." I d . , at 1301. The Ninth Circuit, 
adopting the District Courts opinion as its own, affirmed. 
169 F. 3d 646 (1999). We granted certiorari. 528 U.S. 
1133 (2000).

II
Respondents rest their defense of the blanket primary 

upon the proposition that primaries play an integral role 
in citi2ens ’ selection of public officials. As a consequence, 
they contend, primaries are public rather than private 
proceedings, and the States may and must play a role in 
ensuring that they serve the public interest. Proposition 
198, respondents conclude, is simply a rather pedestrian 
example of a States regulating its system of elections.

We have recognized, of course, that States have a major 
role to play in structuring and monitoring the election 
process, including primaries. See B u r d i c k  v. T a k u s h i , 504 
U. S. 428, 433 (1992); T a s h j i a n  v. R e p u b l i c a n  P a r t y  o f  
C o n n . , 479 U. S. 208, 217 (1986). We have considered it 
"too plain for argument." for example, that a State may 
require parties to use the primary format for selecting 
their nominees, in order to assure that intraparty competi­
tion is resolved in a democratic fashion. A m e r i c a n  P a r t y  o f  
T e x . v. W h i te . 415 U. S. 767, 781 (1974); see also T a s h j i a n ,  
s u p r a , at 237 (SCALIA, J., dissenting). Similariy, in order 
to avoid burdening the general election ballot with frivo­
lous candidacies, a State may require parties to demon­
strate “a significant modicum of support" before allowing 
their candidates a place on that ballot. See J e n n e s s  v. 
F o r t s o n , 403 U.S. 431, 442 (1971). Finally, in order to 
prevent "party raiding”-  a process in which dedicated 
members of one party formally switch to another party to 
alter the outcome of that party s primary- a State may 
require party registration a reasonable period of time 
before a primaiy election. See R o s a r i o  v. R o c k e f e l l e r , 410
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U. S. 752 (1973). Cf. K u s p e r  v. P o n t i k e s , 414 U. S. 51 
(1973) (23-month waiting period unreasonable).

What we have not held, however, is that the processes 
by which political parties select their nominees are, as 
respondents would have it, wholly public affairs that 
States may regulate freely.4 To the contrary, we have 
continually stressed that when States regulate parties’ 
internal processes they must act within limits imposed by 
the Constitution. See, e .g .,  E u  v. S a n  F r a n c i s c o  C o u n t y  
D e m o c r a t i c  C e n t r a l  C o m m . , 489 U. S. 214 (1989); D e m o ­
c r a t i c  P a r t y  o f  U n i t e d  S t a t e s  v. W i s c o n s i n  e x  r e l .  L a  F o l le t te ,  
450 U. S. 107 (1981). In this regard, respondents ’ reliance 
on S m i t h  v. A l l w r i g h t , 321 U. S. 649 (1944), and T e r r y  v. 
A d a m s ,  345 U. S. 461 (1953), is misplaced. In A l l w r i g h t ,  
v / e  invalidated the Texas Democratic Party £ rule limiting 
participation in its primary to whites; in T e r r y , we invali­
dated the same rule promulgated by the Jaybird Demo­
cratic Association, a "self-governing voluntary club,” 345 
U. S:, at 463. These cases held only that, when a State 
prescribes an election process that gives a special role to 
political parties, it "endorses, adopts and enforces the 
discrimination against Negroes," that the parties (or, in 
the case of the Jaybird Democratic Association, orga liza- 
tions that are "part and parcel’ of the parties, see i d . , at 
482 (Clark, J., concurring)) bring into the process- so that 
the parties ’ discriminatory action becomes state action 
under the Fifteenth Amendment. A l l w r i g h t ,  s u p r a , at

4On this point, the dissent shares respondents'view, a t least where 
the selection process is a state-run election. The right not to associate, 
it says, "is simply inapplicable to participation in a state election.”
“(A]n election, unlike a convention or caucus, is a public affair.” Post, at
6 (opinion of Stevens. J.). Of course it is. but when the election deter­
mines a party s nominee it is a party aff air as well. and. as the cases to 
be discussed in text demonstrate, the constitutional rights of those 
composing the party ca mot be disregarced.
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664; see also Terry, 345 U. S., at 484 (Clark, J.. concur­
ring); id, at 469 (opinion of Black, J.). They do not stand 
for the proposition that party affairs are public affairs, 
free of First Amendment protections- and our later hold­
ings make that entirely clear.3 See, e.g., Tashjian, supra.

Representative democracy in any populous unit of gov­
ernance is unimaginable without the ability of citizens to 
band together in promoting among the electorate candi­
dates who espouse their political views. The formation of 
national political parties was almost concurrent with the 
formation of the Republic itself. See Cunningham, The 
Jeffersonian Republican Party, in 1 History of U. S. Politi­
cal Parties 239, 241 (A. Schlf'singer ed., 1973). Consistent 
with this tradition, the Court iias recognized that the First 
Amendment protects “the freedom to join together in 
furtherance of common political beliefs," Tashjian, supra, 
at 214-215, which "necessarily presupposes the freedom to

5The dissent is therefore wrong to conclude that Allwright and Terry 
demonstrate that Jt]he protections that the First Amendment affords 
to the internal processes of a political party do not encompass a right to 
exclude nonmembers from voting in a state-required, state-financed 
primary election.' Post, at 6 (internal quotation marks and citation 
omitted). Those cases simply prevent exclusion that violates some 
independent constitutional proscription. The closest the dissent comes 
to identifying such a proscription in this case is its reference to “the 
First Amendment assoriational interests" of citizens to participate in 
the primaiy of a party to which they do not belong, and the "fundamen­
tal right" of citizens "to cast a meaningful vote for the candidate of their 
choice." Post, at 13. As to the latter: Selecting a candidate is quite 
different from voting for the candidate of one s choice. If the "funda­
mental right" to cast a meaningful vote were really at issue in this 
context. Proposition 198 would be not only constitutionally permissible 
but constitutionally required, which no one believes. As for the associa­
tional ‘in te rest' in selecting the candidate of a group to which one does 
not belong, that falls far short of a constitutional right, if indeed it can 
even fairly be characterized as an interest. It has been described in our 
cases as a "desire"- and rejected as a basis for disregarding the First 
Amendment right to exclude. See infra, a t 16.



C ite as: 530 U . S .  (2000) 7

Opinion of the Court

identify the people who constitute the association, and to 
limit the association to those people only, ” La F o l l e t t e , 450 
U. S., at 122. That is to say, a corollary of the right to 
associate is the right not to associate. " Freedom of asso­
ciation would prove an empty guarantee if associations 
could not limit control over their decisions to those who 
share the interests and persuasions that underlie the 
associations.being.I d . , at 122, n. 22 (quoting L. Tribe, 
American Constitutional Law 791 (1978)). See also R o b ­
e r t s  v. U n i t e d  S t a t e s  J a y c e e s , 458 U. S. 609, 623 (1984).

In no area is the political association s right to exclude 
more important than in the process of selecting its nomi­
nee. That process often determines the party & positions 
on the most significant public policy issues of the day, and 
even when those positions are predetermined it is the 
nominee who becomes the party ambassador to the 
general electorate in winning it over to the party s views. 
See T i m m o n s  v. T w i n  C i t i e s  A r e a  N e w  P a r t y , 520 U. S. 351, 
372 (1997) (STEVENS, J., dissenting) ('But a party s choice 
of a candidate is the most effective way in which that 
party can communicate to the voters what the party rep­
resents and, thereby, attract voter interest and support’). 
Some political parties- such as President Theodore Roose­
velt s Bull Moose Party, the La Follette Progressives of 
1924, the Heniy Wallace Progressives of 1948, and the 
George Wallace American Independent Party of 1963- are 
virtually inseparable from their nominees (and tend not to 
outlast them). See generally E. Kruschke, Encyclopedia of 
Third Parties in the United States (1991V 

Unsurprisingly, our cases vigorously iffirm the special 
place the First Amendment reserves for, and the special 
protection it accords, the process by which a political party 
"select[s] a standard bearer who best represents the 
partys ideologies and preferences." E u ,  s u p r a , at 224 
(internal quotation marks omitted). The moment of choos­
ing the party s nominee, we have said, is "the crucial
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juncture at which the appeal to common principles may be 
translated into concerted action, and hence to political 
power in the community." Tashjian, 479 U. S., at 216; see 
also id., at 235-236 (Sc a l ia , J . ,  dissenting) (‘The ability of 
the members of the Republican Party to select their own 
candidate . . .  unquestionably implicates an associational 
freedom’); Timmons, 520 U. S., at 359 ("[Tjhe New Party, 
and not someone else, has the right to select the New 
Party s standard bearer” (internal quotation marks omit­
ted)); id., at 371 (STEVENS, J . .  dissenting) ('The members 
of a recognized political party unquestionably have a con­
stitutional right to select their nominees for public office’).

In La Follette, the State of Wisconsin conducted an open 
presidential preference primary.6 Although the voters did 
not select the delegates to the Democratic Party's National 
Convention directly- they were chosen later at caucuses of 
party members- Wisconsin law required these delegates 
to vote in accord with the primary results. Thus allowing 
nonparty members to participate in the selection of the 
party b nominee conflicted with the Democratic Party s 
lilies. We held that, whatever the strength of the state 
interests supporting the open primary itself, they could 
not justify this ‘‘substantial intrusion into the associa­
tional freedom of members of the National Party.’’7 450

6 An open primary differs from a  blanket primary in that, although as 
in the blanket primal y any person, regardless of party affiliation, may 
vote for a party s nominee, his choice is limited to that party s nominees for all offices. He may not, for example, support a Republican nominee 
for Governor and a Democratic nominee for attorney general.

7The dissent, in attempting to fashion its new ru le- that the right 
not to associate does not exist with respect to primary elections, see post, at 6- rewrites Democratic Party of United States v. Wisconsin exrel. La Follette, 450 U. S. 107 (1981). to stand merely for the proposition that a 
political party has a First Amendment right to ‘'defin[e] the organization 
and composition of its governing units,"post, at 3. In fact, however, the 
state-imposed burden at issue in La Follette was the “ intrusion by those


