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At common law, the scope of a mineral owner's rights to the surface estate
was "determined by reasonableness: the mineral owner [was] entitled to
use as much of the surface estate as [was] reasonably necessary to
obtain access to the minerals. Conduct [was] reasonable if it [was]
consistent with the practices of the extraction industry." Ronald W.
Polston, Surface Rights of Mineral Owners-W hat Happens When Judges
Make Law and Nobody Listens?, 63 N.D.L.Rev. 41, 42 (1987). Norken
Corp. v. McGahan, 823 P.2d 622, 628 (Alaska 1991). Thus, the mineral
interest was the dominant estate, and "the mineral owner [had] no
obligation to pay the surface owner for the reasonable amount of surface
consumed in the development of the mineral estate." 1d:, see also
Michelle A. Wenzel, The Model Surface Use and Mineral Development
Accommodation Act: Easy Easements for Mining Interests, 42

Am.U.L.Rev. 607, 622 (1993).
Parkerv. Alaska PowerAuthority, 913 P.2d 1089, 1090 (Alaska 1996).

The situation is different when the State of Alaska owns the land in question, and
the State has conveyed the surface estate to a third party, reserving the mineral estate.
State law specifies the rights of the mineral estate holder (whether the State or a lessee
of the State’s interest), and requires the payment of damages to the owner of the

surface estate.

The common law rule is not applicable to lands owned by or devolving
from the State of Alaska. Alaska Statute 38.05.125 reserves minerals
from every land grant. Thus, much land in Alaska is divided into surface
and mineral estates. A mineral rights owner has a right to surface uses of
the land containing the minerals he owns. Such uses shall be "limited to
those necessary for the prospecting for, extraction of, or basic processing
of mineral deposits and shall be subject to reasonable concurrent uses.”
AS 38.05.255.  Further, before mineral rights are exercised under a
reservation of mineral rights made pursuant to AS 38.05.125, the mineral
rights owner must "make provision to pay the owner of the land full
payment for all damages sustained by the owner, by reason of entering
upon the land." AS 38.05.130.

Parkerv. Alaska PowerAuthority, 913 P.2d 1089, 1090-91 (Alaska 1996).

AS 38.05.130 requires the surface owner be paid "damages” resulting from the
entry upon the land by the mineral owner. AS 38.05.130 provides in full:

AS 38.05.130. Damages and posting of bond. Rights may
not be exercised by the state, its lessees, successors, or assigns under
the reservation as set out in AS 38.05.125 until the state, its lessees,
successors, or assigns make provision to pay the owner of the land full
payment for all damages sustained by the owner, by reason of entering



upon the land. Ifthe owner for any cause refuses or neglects to settle the
damages, the state, its lessees, successors, assigns, or an applicant for a
lease or contract from the state for the purpose of prospecting for valuable
minerals, or option, contract, or lease for mining coal or lease for
extracting geothermal resources, petroleum or natural gas, may enter
upon the land in the exercise of the reserved rights after posting a surety
bond determined by the director, after notice and an opportunity to be
heard, to be sufficient as to form, amount, and security to secure to the
owner payment for damages, and may institute legal proceedings in a
court where the land is located, as may be necessary to determine the

damages which the owner may suffer.

DNR has made it clear that any such damages are to be paid by the mineral
lessee. 11 AAC 83.155 provides: "Each lessee, licensee of a state-issued oil and gas
exploration license, or permittee is required to pay any damage that becomes payable
under AS 38.05.130 and shall indemnify Alaska and hold it harmless from and against
any claims, demands, liabilities, and expenses arising from or in connection with the

damage.”

The Alaska Supreme Court has held that the purpose of the statute is not to
prevent mineral entry, but to afford financial indemnification for damages suffered by the

owner of the surface estate.

[S]ection .130 protects landowners financially, but does not allow
them to completely close their lands to mineral exploration. Consequently,
it is enough that landowners be placed in the same position they would
have enjoyed had the statute been observed, and an agreement reached
or a bond posted. Indemnification, not ejectment, is the appropriate
remedy for failing to reach agreement or post a bond, This result sustains
the locator's right of entry, and preserves both the locator's incentive to
satisfy the requirements of section .130 and the landowner's incentive to
act reasonably during negotiations with the locator.

Hayes v. A.J. Associates, Inc., 960 P.2d 556, 567 (Alaska 1998).

2. Senate Bill 125

SB 125 makes several significant changes to the current Alaska law. First, it
attempts to define the term "damages' suffered by the surface owner by reason of the
used of the land by the mineral entrant. Second, it expressly permits the surface owner
to bring suit to recover damages for cutting timber, trespass, and, interestingly, punitive
damages for failure to comply with the bonding requirement of AS 38.05.130, or with a
material term or condition set out in a plan approved by DNR. Third, the amount of the
bond must be the greater of the assessed value of the land or $100,000. Fourth, the hill
would prohibit a claim against the surface owner based upon entry by the mineral estate
holder in the absence of gross negligence or intentional misconduct by the surface



owner. Fifth, the bill requires DNR to notify the surface owner when DNR has adopted
a plan for mineral entry. The notice must include a copy of the approved plan and set
forth the rights of the owner of the surface estate established in AS 38.05.130.

a. Definition of “Damages”

Section 2 of SB 125 provides two elements of damage available to the owner of
the surface estate. The first item of damage is the "loss of or injury to the value of the
owner’s property, improvements, or personalty” which is defined as "the actual cost of
repair, relocation, replacement, or restoration of the property, improvements, and
personalty, not to exceed the fair market value.” The second item of damage is “the
interference with or interruption of the owner's access to or use of the property or
improvements” which “must be based on the owner's actual use of the property and
improvements immediately preceding the entry and is, for the period or duration of the
interference or interruption, the greater of (A) the loss of income to the owner; or (B) the

loss of the value of the use by the owner.”

The first element appears appropriate. The measure of damages as the actual
cost of repair, relocation, replacement or restoration” is appropriate given the objective
of financially indemnifying the surface owner for the disturbance. The cap of “fair market
value” in the first element is akin to the damages to be paid for condemnation of
property under AS 09.55.330. State v. Alaska Continental Development Corp., 630
P.2d 977 (Alaska 1980). Of course, in condemnation, the condemnor (usually the
State, but occasionally a private company for a right-of-way) becomes the owner of the

condemned property.

The second element has an inappropriate measute for the loss of the use of the
property. First, the use of the phrase “loss of the value cf the use by the owner” is
highly ambiguous, and appears to impose the subjective value to the owner, rather than
a measurable, objective value of the use of the land. The measure should be the loss
to the owner under some objective measure. Otherwise, highly subjective testimony
and evidence will be permitted, allowing a landowner to speculate concerning the
hedonistic value of the use of the land to him.

Second, the use of the phrase "loss of income to the owner” does not take into
account the fact that the owner may be making little or no profit from his use of the land.
The measure should more appropriately be limited to profits lost that are directly related
to the mineral use, and limited to the period during which the mineral use prevents
earning profits. Such lost profits must be “reasonable certain." This is the measure
available when land is condemned under AS 09.55.330. state v. Hammer, 550 P.2d

820, 823-27 (Alaska 1976).

Put together, the damages for the use of surface estate during the life of an oil or
gas field could be quite onerous. To the extent such damages exceed the fair market
value of the surface estate, the mineral estate holder should have the option of
condemning the land, perhaps through an addition to AS 09.55.240(a) (which lists the



uses which list the permitted uses for eminent domain). Such an addition could read as
follows: “(13) for the location of improvements, including, but not limited to, oil and gas
wells, gathering lines, treatment facilities, offices, boarding camps, and associated
facilities, for the purpose of exploration for, or the development and production of
natural gas, crude oil, or associated substances.” A mineral estate holder who believes
his activities will result in “damages” under AS 38.05.130 which exceed the fair market
value of the property could fhen undertake eminent domain action to take title to the

surface estate of the land.

b. Express Authorization to Make Additional Claims

Section 2 of SB 125 also adds a new subsection (d) to AS 38.05.130. This
subsection authorizes a surface estate owner to sue a mineral lessee for damages for
cutting timber, trespass, or punitive damages. These all appear to be a violation of the
initial purpose of the statute (financial indemnification of the surface owner), or they
allow the surface owner to claim damages twice (or more) for the same loss, or both.

This section should be eliminated.

The statute currently permits the provision of "damages” for the use of the
surface estate by the holder of the mineral rights. With some modifications as noted
above, the definition of available damages could bring certainty to both the owner of the
surface estate and the mineral estate. However, permitting the surface estate owner to
claim additional sums for trespass or cutting timber both grants the surface estate
owner too much, and creates substantial uncertainty regarding what damages must be

paid by the mineral estate owner.

In adopting AS 38.05.130, the legislature was attempting to assure those to
whom it sold or otherwise transferred the surface estate that they would be made whole
in the event the development of the mineral estate damaged the surface estate. A
mineral estate owner who seeks to develop his estate is not "trespassing” on either the
mineral or the surface estate when making reasonable use of the surface in connection

with the development of the minerals.

AS 09.45.735 provides:

AS 09.45.735. Trespass related to geotechnical surveys and
mining. A person who trespasses upon the land of another to gather
geotechnical data or take mineral resources is liable to the owner of the
land for treble the amount of damages that may be assessed in a civil
action. Ifthe trespass is unintentional or involuntary or the defendant had
probable cause to believe that the land on which the trespass was
committed was the defendant's own or that of the person in whose service
or by whose direction the act was done, only actual damages may be

recovered.

This statute is obviously directed at someone who does not own the mineral



estate of the subject land. In addition, any such liability must be to the holder of the
mineral estate. The surface estate owner has no interest in the “mineral resources,"
while the mineral estate owner (or lessee) has such an interest. In addition, the mineral
estate owner has a legitimate interest in restricting information regarding the nature,
quality and amount of such resources. An interloper who determines that there is no oil
or gas under a parcel has "condemned" that land and reduced or eliminated the
opportunity of the mineral estate owner to sell exploration and development rights to
others. It is improper to include any reference to this statute in “rights" granted to a

surface owner.
AS 09.45.730 provides:

AS 09.45.730. Trespass by cutting or injuring trees or shrubs.
A person who without lawful authority cuts down, girdles, or otherwise
injures or removes a tree, timber, or a shrub on (1) the land of another
person or on the street or highway in front of a person's house, or (2) a
village or municipal lot, or cultivated grounds, or the commons or public
land of a village or municipality, or (3) the street or highway in front of land
described in (2) of this section, is liable to the owner of that land, or to the
village or municipality for treble the amount of damages that may be
assessed in a civil action. However, if the trespass was unintentional or
involuntary, or the defendant had probable cause to believe that the land
on which the trespass was committed was the defendant's own or that of
the person in whose service or by whose direction the act was done, or
where the timber was taken from unenclosed woodland for the purpose of
repairing a public highway or bridge on or adjoining the land, only actual
damages may be recovered.

This statute is directed at those who have no right to cut down trees, timber or
shrubs on the subject property. A mineral estate owner has the right to do so where
such actions are reasonably necessary to the proper development of the minerals.
Permitting the surface estate owner to make a claim for damages for removing trees or
shrubs — especially a claim which has the potential for treble damages — in addition to
the damages for entry afforded under the current AS 38.05.130 has no basis in logic.
Any such provision is a windfall for the surface estate owner, and creates additional
unjustified expense and uncertainty for the holder of the mineral estate.

Finally, permitting the imposition of punitive damages for entry before a bond is
posted, or for noncompliance with a provision of a plan of development, is completely
unnecessary. The purpose of the deviation from the common law regarding the
dominance of the mineral estate on State land is to compensate the owner of the
surface estate. There is no reason to punish the holder of the mineral estate. In
conducting mineral exploration and development on State land, the holder of the
mineral interests is already required to compensate the surface estate owner for
damages to the surface estate, whether or not a bond is posted and whether or not the
development plan is followed. In conducting such operations, the mineral estate holder



may commit torts or other civil wrongs, for which compensatory and punitive damages
may be separately available. There is no need to create additional causes of action

which deter mineral development and unjustly enrich a surface estate owner.

C. Amount of the Bond

Current law requires the DNR to set the amount of the bond in a sufficient
amount to secure to the surface estate owner payment for the damages. AS 38.05.130.
In setting the amount of the bond, DNR has on occasion made reference to the

assessed value of the affected parcel for tax purposes.

Section 2 of SB 125 would provide that if DNR sets the amount of the bond with
reference to the assessed value, the amount of the bond must be the greater of the
assessed value of the entire parcel, or $100,000. The provision allows DNR to set the
amount of the bond by “tak[ing] into consideration factors and attributes apart from the
property’s assessed value." Presumably, but not explicitly, this would permit DNR to set
the bond at less than the assessed value, and less than $100,000. At the very least,
this should be clarified so that DNR does not automatically set the bond at $100,000.

As noted above, the mineral estate holder should have the option of exercising
the power of eminent domain in the event the damages or bond exceed the value of the

land involved.

d. Prohibition of Claim Against the Surface Owner

Section 2 of the hill prohibits an action against the surface owner "for injury or
damages resulting from the entry onto that land by” the mineral estate holder. The
provision states the prohibition does not apply if the surface estate owner is also the
mineral estate holder, or if the surface estate owner engages in gross negligence or

intentional misconduct.

There is no justification for shielding the owner of the surface estate from liability
for his own negligence. The development of the mineral estate is not a license for the
surface estate owner to commit torts that harm either the mineral estate holder or

others.

if the intention is to prevent a claim being brought against the surface estate
owner for actions undertaken by the mineral estate holder, then such a result is more
easily and more directly attained by so providing. For instance, a provision could be
written as follows: “The owner of the surface estate may not be held liable for the acts or
omissions of the state, a state lessee, successor, assign, or applicant described in (a) of

this section.”

e. Notice to Surface Estate Owner

Section 3 of SB 125 requires DNR to issue a notice to the owner of the surface



estate when DNR has adopted a plan of operations for the exploration or development
of the mineral estate. The notice must be issued before entry on the land. The notice
must contain a copy of the plan, and must also set forth “a brief description in writing of
the legal rights of the owner, including the rights of the owner set out in AS 38.05.130."

Providing such notice appears to be appropriate. However, there are many legal
rights of the owner of a surface estate in land. The section should be amended to
provide that the notice must inc.ude a copy of AS 38.05.130 and a copy of the plan.
This creates certainty regarding \he contents of the notice, and does not require DNR to

provide legal advice to surface estate owners.
f. Additional Considerations

The statute is ambiguous in many respects. For instance, the statute refers to
the “owner of the land,” but does not recognize that where the mineral and surface
estates have been separated, there are at least two “owners of the land," the owner of
the surface estate and the owner of the mineral estate. To be sure, the current statute
suffers this defect, but because of its limited length, there is little actual ambiguity. This

should be clarified.

In addition, the first phrase of the section providing for additional damage claims
is indecipherable. As noted above, it clearly appears the intent is to award a surface
estate owner double damages for certain injuries to the surface estate. The language
on this score is less than clear, and would provide fertile ground for extensive litigation.

The proposed statutes go far beyond the common law rule regarding the
dominance of the mineral estate. The bill would create great uncertainty and expense
in the development of the State of Alaska’s mineral wealth, and thus unnecessarily
deter such development. As written, it provides a potential windfall for surface estate

owners and plaintiffs’attorneys.

A fair definition of the term “damages” would assist the State, surface estate
owners, and lessees of the State’s mineral interests. The term should confine available
damages to allow only for "financial indemnification” for losses to the surface estate
suffered directly due to the development of the mineral estate. No additional claims
should be permitted. The surface estate owner should not be protected from claims
where the surface estate owner negligently damages the interests of the mineral estate
holder. Ifa notice is to be required, itshould be confined to providing a copy of the plan
of development and the statute providing for compensation for damages to the surface

estate.



AKIliAfc VIII.

NATURAL RESOURCES.

SECTION 9 SALES AND GRANITS. Slgedt
to the provisiars of this section, the legdlature
ey provice for the sale or grant of state lands,
o inerests therein, and establish sales proce-
dures. Al sdes or grants shall containsuch res-'
enatios to the State of all resources as ey e
recuired by Cogress or the State and shell pro-
vick for aoess to these resouross. Resenationof
aooess shall ot unecessarily inpair tre ot
as e prevent the contrd of treyess, or pre-
duck compersation far dameges”

Excerpted From: The Constitution ofthe State ofAlaska. Article 8, Section 9.

~f> Sec. 33.05.130. Damages and posting of bond. Rights may not be exercised, by th/*
state, its lessees, successors, or assigns under thie reservation as set out in AS 38.05.i2s
until the state, its lessees, successors, or assigns make provision to pay the owner of thp
land full payment for all damages sustained by the owner, by reason of entering upon thl
land. If the owner for any cause refuses or neglects to settle the damages, the statp Tr]
lessees, successors, assigns, or an applicant for a lease or contract from the state for the
purpose of prospecting for valuable minerals, or option, contract, or lease for mining coal
or lease for extracting geothermal resources, petroleum, or natural gas, may enter upon
the land in the exercise of the reserved rights after jsting a surety bond determined by
the director, after notice and an opportunity to be .teard, to be sufficient as to form,
amount, and security to secure to the owner payment for damages, and may institute
legal proceedings in a court where the land is located, as may be necessary to determine
the damages which the owner may suffer. (8 2 art VII ch 169 SLA 1959; am 5 15 ch 6i

SLA 1960: am § 3 ch 175 SLA 1980)

Excerpted From: November 2000Alaska Statutes, Volume § Pg. 530
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Dick Lowman
Box 873481
Wasilla. AK 99687

12 March, 2001

Senator Rick Halford

State Capitol
Juneau, Alaska 99801-1182

Fax  (907) 465-9828
Phone (907)465-4958

Re: SB 125

Dear Senator Halford:

Thank you for the opportunity to comment. | request that this letter be provided for the record in
Friday’s hearing.

Your bill is an excellent start towards providing equitable common use of separately held land
interests. | generally support your effort. 1Istill do have a few concerns that I request be

considered during the hearing on Friday.

Section 38.05.130 as amendec stains one serious weakness from the landowner’s standpoint.
The language states:
....Ifthe ownerfor any cause refuses or neglects to settle the damages, the [lessee]
(1) may enter upon the land in exercise ofthe reserved rights after posting a surety
bond....
Nowhere is there any enforceable clause that requires the lessee to make any reasonable attempt
to notify the landowner of their specific development plans or to negotiate fairly. | recognize that
Section 3 of your bill provides some general awareness to the landowner, but the timeliness of
that notice is not specified. And more important, nowhere does it provide the owner notice of

specific development plans.

In the case of Unocal entering the Vine Road (Wasilla) properties in 1999, landowner
“notification" consisted of the lessee sending out an innocuous sounding notice of public hearing.
In my opinion, the notice was deliberately crafted to be deceptive. | am a civil engineer and can
competently read maps. | read the notice sent and was unaware that they intended to drill on my
property. Likewise the neighbors were unaware. Since the notice did not appear to affect us,
none went to the one public hearing that was held approximately one month before they
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mobilized. My neighbor became aware of Unocal’s intent after they were mobilized and working
on his property. Unocal then posted a bond when he refused to “settle” for a no-cost right to
entry. (That was Knik Landscaping, 376-4847, if you wish to check the facts.)

Unocal also intended to enter my property but never once approached me about either their
specific plans or a fair settlement for damages. In fact when | called them, they flatly refused to
give me the specifics of their development plans, “heir attitude was extremely arrogant, almost

contemptuous.

Thus on Vine Road, it is my opinion that Unocal made the business decision in advance of
mobilization that they would simply post whatever bonds were needed and not “bother” with the
landowners. They are fully aware that landowners are ill equipped to recover damages in court
against the legal staff of a multi-billion dollar oil company. The bonds are nothing more to them
than a restricted bank account that they will recover when the landowner is unable to surmount
the impossible legal hurdles of recovering damages. | don’t believe the bill as written would
prevent that from happening again. The difference, under your bill, will be that the state will in
the future give the landowner general notification of planned entry.

Unless a landowner has knowledge of what specifically is being done to his property and what

long-term restrictions the development will place on the property, there is no way he can

reasonable “negotiate” any settlement. Think about it. Suppose you are the landowner. Suppose

someone comes to you and says:
“l am enteringyour property today. | know approximately where on the property |
think | want to locate, but am uncertain about that. 1 will take whatever property |
need. | will do whatever damage I wish. Construction will run around the clock and
will be extremely noisy. | may be 200feetfrom your bedroom, but I will not have the
courtesy to shut down at night. The trees thatyou valuefor privacy have no value to
me exceptforfirewood. Your lifestyle andyour privacy cannot be quantified, therefore
are worthless. After construction is complete, 1 will continue to enter the property
night or day whenever I choosefor as long as the lease continues. All other details of
what | will do to your property are proprietary and confidential. | will not tell you, or
will give you answers so evasive that they are worthless. Tell me how much you will
settlefor now, today, allowing me to continue to do what I wish when 1 wish where |
wish. 1fyou do not settle immediatelyfor my price, | will simply exercise my right to
post a bond until you are unable to prevail over my legal machine.

What would you settle for? What is the price of that? How can a landowner determine any fair

price?

Similarly, the bill contains no enforceable provision requiring the lessee to make reasonable
attempt to minimize damages to the landowner. Section 38.05.130 (g) provides recourse to the
lessee if the owner “acts in a manner that is grossly negligent or that constitutes intentional
misconduct....” but nowhere is the owner given that same defense against the lessee. It that
really your intent? On Vine Road it 'vas the lessee who came in ripping and tearing with zero
concern about the landowner’s rights, but not one landowner retaliated in kind. If this issue is
important enough to protect the lessee against gross negligence and intentional misconduct, why
can’t the landowner be protected with the same language written into the law? Is SB 125
implying that the lessee should have greater rights than the surface holder?

I respectfully request that you consider modifying Section 38.05.130 (a) (1) to read
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() may enter upon the land in the exercise ofthe reserved rights after
(A) providing evidence that the owner has been served with 90 day:, written notice ofall
damages that may occur to the land, and
(B) providing evidence that reasonable attempt has been made to minimize damages to the
owner, considering the owner’s development plans, and
(C) posting a surety bond determined by the director, after notice and opportunity to be
heard, to be sufficient as toform, amount, and security to secure to the owner payment

for damages; and

Finally, I would request that you give some thought to protecting intangible values of a
homeowner. | cwn two parcels totaling 55 acres. They represent a unique combination of
features. The land is large enough and flat enough for an on-site airstrip, it is in the Mat-Su core
area (short commute to work), soils are excellent, and on-site native vegetation provides privacy
and beauty. Gas drilling on the property would destroy the natural beauty of the 100-year old
vegetation. Privacy will be lost to construction workers, and later to utility workers routinely
coming and going across the property without restriction. The land | own cannot be replaced for
any reasonable amount of money. The assessed value of the land does not fairly reflect the value

as a homesite.

| understand that the language cannot be crafted to allow the surface holder to make opportunistic
profits. | ask that you consider some way of protecting those of us legitimately have chosen the
land as a homesite. That homesite has value above and beyond market value. | am not looking
for profit. 1 would willingly pay to protect certain rights. Unless language is in the law making it
financially impractical for the lessee to destroy a homeowner’s lifestyle, | am fearful that other
future lessees will be as callous as Unocal has been to those of us who have homes on Vine Road.

Thank you for the opportunity to comment.

I sincerely appreciate that Mr. Kopperud of your staff made the effort to advise me of this
pending bill.

Sincerely,

Dick Lowman
Landowner, Vine Road, Wasilla

Fax  (907) 745-9825
Phone (907)232-3988
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Sponsor Statement
Senate Bill 136- Resource Development Board

SB 136 will establish the Resource Development Board, which will be tasked with the primary duties of
facilitating public education and promoting responsible resource development. The board will have the
authority to award grants to private nonprofit corporations for projects such as conducting marketing
research, advertising, publishing, and distributing information related to responsible resource extraction.
The Board will establish standards for reviewing proposals and setting terms and conditions for the use
of the grants. Grants will be awarded from the Resource Development Fund, which will be created
within the general fund and will be subject to legislative appropriation from revenues received from the

extraction of the state’s natural resources.

In his annual address to the Legislature, Senator Frank Murkowski advised that “The state must do its
part to promote economic development of its own lands, irrespective of the prevailing federal attitude
and political landscape at the federal level.”

SB 136 represents an investment in Alaska’s future. Alaska has been, and will be, dependent on natural
resource extraction to fuel our economic engine for the foreseeable future. \We need to continue to
promote responsible development of our resources while protecting the environment. The best way to
protect Alaska’s environment is to have a strong, diversified economy. The majority of the
environmental groups, apparently, do not agree with this concept as they continue to oppose nearly all
development while offering no alternative economic plan. Alaska’s environmental protection laws are
among the strongest in the world, yet, by opposing development of Alaska’s natural resources,
environmentalists push development offshore *o third world countries assuring exploitative development
in the absence of adequate environmental piotection laws.

There are now more than 90 environmental groups with offices in Alaska and the vast majority of their
money comes from the lower 48. These organizations spend millions of dollars in Alaska attempting to
sway public opinion, drive public policy, and inhibit the development of our natural resources. Because
of the virtually unlimited funds available to these environmental groups, Alaska based resource
development advocates are unable to compete effectively in presenting a balanced message to the public
and are overwhelmed by a one-sided message. SB 136 will provide assistance in disseminating a
balanced message regarding responsible resource development.



Alaska invests in marketing our tourism and seafood industries and in supporting the opening of ANWR
to petroleum exploration in order to benefit our economy. We also need to invest in the promotion of
our diverse mineral resources, timber, and oil and gas development.

Creating the Resource Development Board will promote responsible resource development in Alaska
and assist us in meeting our constitutional mandate of developing our resources by making them
available for maximum use consistent with the public interest.



Alaska Forest Association, Inc.

111 STEDMAN STREET, SUITE 200
KETCHIKAN, ALASKA 99901-6599
Phone 907-225-6114

FAX 907-225-5920

Web Site www.aklorest.org

March 13, 2001

The Honorable Drue Pearce
Alaska State Senate

State Capitol, Room 119
Juneau, AK 99801-1182

Re:  Senate Bill 136 establishing the Resource Development Board

Dear Senator Pearce,

Thank you for introducing Senate Bill 136 which creates a Resource Development Board facilitating
promotion of responsible resource development in Alaska. The Alaska Forest Association (AFA)
is the non-profit trade association for the forest products industry in Alaska. AFA represents more
than 200 companies directly and indirectly involved in the timber industry.

Whether timber, mining, oil, or tourism, a healthy Alaska economy depends on careful use of its
natural resources. Investing a portion ofthe revenue from resource activity in Alaska to educate and
advocate environmentally sound resource use makes good sense. The AFA fully supports SB 136.

The environmental industry, which increasingly makes its money by creating and maintaining
conflicts, finds Alaska easy prey. Millions ofdollars spent annually by the ‘conflict” industry plead
with the world to “save Alaska” because it’s the “last best place on earth.” Alaska has much more
to offer the United States and the world than just being, “the last best place on earth.” The problem
is further exacerbated by Alaska’s unprecedented land status which creates a unique situation in
which non-resident U.S. citizens have a say in the management or mismanagement of Alaska.

The Resource Development Board, set up by SB 136, will help Alaskans educate the world about
its abundant natural resources. Projects funded through this Board will also demonstrate that we
extract our natural resources in a responsible and earth-friendly manner allowing Alaska to remain
“the best place on earth” while providing the valuable resources used to make products we all use

daily.

The AFA strongly supports SB 136 which represents a positive investment in Alaska’s economic
future. Thank you for introducing this important legislation. Should you have any questions
concerning any of these comments, please contact me at (907) 225-6114.

Sincerely,

Jaclc Phelps
Executive Director


http://www.aklorest.org




FISCAL NOTE
1

STATE OF ALASKA Fiscal Note Number:
2001 LEGISLATIVE SESSION Bill Version: SB 139
(S) Publish Date: 3/13/01
Revision Date/Time (Note if correction): Dept. Affected: Natural Resources
Title: Water Fees-Tempora., Water Use '‘BRU: Minerals, Land & Water
Component: Water Development
Sponsor: Rules
Requester Governor Component Number: 916
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004  FY 2005 FY 2006 FY 2007
Personal Services 275.0 275.0 275.0 275.0 275.0 275.0
Travel 7.0 7.0 7.0 7.0 7.0 7.0
Contractual 1C.0 15.0 15.0 15.0 15.0 15.0
Supplies 3.0 3.0 3.0 3.0 3.0 3.0
Equipment 5.0
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 300.0 300.0 300.0 300.0 300.0 300.0
ICAPITAL EXPENDITURES" I |
[CHANGE IN REVENUES (Wtr Res Incj 0.0 | 200.0 | 400.0 | 400.0 | 400.0 | 400.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 300.0 100.0
1005 GF/Program Receipts (100.0) (100.0) (100.0) (100.0) (100.0) (100.0)
1037 GF/Mental Health
Water Resources Income Acct 100.0 300.0 400.0 400.0 400.0 400.0
TOTAL 300.0 300.0 300.0 300.0 300.0 300.0
Estimate of any curront year (FY2001) cost: none
Check this box (X) If funding for this bill Is Included In tho Governor's FY2002 budget proposal: | X
POSITIONS
Full-time 5 5 5 5 5 5
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)
The fundamental issue facing the Water Development component is the fact that there is no longer enough staff to

conduct the program required by statute. The problem is exacerbated by a court ruling that requires procedures for
temporary water use permits that have historically not been conducted and that significantly increase staff time
required to process these permits. The consequence of this problem is that the Department of Natural Resources
has a backlog of over 600 applications for water rights and over 3,000 total actions (including permit extensions,
transfers, etc.). Thus, many industries and citizens are frustrated by their inability to receive authorization to proceed

with their projects, or to gain the security of a water right, [cont.]

Phone (907) 269-8625
Date/Time 09-Mar-01

Date 09-Mar-01

Prepared by:  Bob Loeffler, Director
Division Mining, Land and Water

Approved by:  Pat Pourchot
Agency Natural Resources
For distribution Infonnation, call the Governor’s Legislative Office

(Rev 11/2000 OMB) Page 1 ofF 4_



ANALYSIS: (continued)

Water Use Fee

This bill would provide for a sllding-scale water use fee — that is, an annual fee that escalates depending on the
amount of water permitted or used. The bill would also establish a water income account to separately account for
water receipts and to allow the legislature to use this source to fund the program.

The fee and income account would create a secure funding source that is large enough to run the water
management program. DNR expects that the water use fee would generate approximately $400,000 more than is
currently generated through its administrative fees program when it is fully implemented. (In FY2002 we have
$100,000 existing program receipt authorization that switches to the Water Resources Income Account. In FY2003,
an estimated additional $200,000 can be generated, and in FY2004, the full amount of the program can be funded

from the Water Resources Income Account).

The actual fee structure would be set forth in regulations. DNR expects to propose a fee structure that exempts
water use below 500 gallons per day (and residential use below 1500 gallons per day), and that includes a sliding
scale fee structure. Those who use more than a million gallons of water per day would pay the highest fee of $400 or
$500 per year. DNR also expects to discount fees for non-consumptive use of water (water that is returned to its
source in undiminished quantity and quality and therefore does not diminish the amount available for appropriation to
others). At this fee structure, no industry would cumulatively pay more than $100,000 and most would pay

considerably less.

Industries that are most affected by this fee include the mining industry, although most placer water use is non-
consumptive use or recycled. The next largest use group is for public water supply. These two industries would likely
pay between $50,000 and $100,000. Other industries, such as for agricultural, commercial, fish hatcheries, logging,
hydroelectric, etc., would each pay less than $50,000 per year under this new use fee structure.

DNR also expects to set annual fees on a graduated-scale basis for temporary water use permits. DNR expects to
generate approximately $150,000 in revenue from this source. The temporary water use permits with the largest
volume of water (and hence with the largest annual fee) are issued to the oil and gas industry for development of the

North Slope.

The generation of water use revenue is consistent with the philosophy that, “Those who benefit from the service
should pay for it."

The effect of the fees would not be immediate. The establishment of a water use fee system will require a year to
promulgate regulations, set up a revenue and billing system, and update the water right files to be included in the
water use fee billing system. Within one year of the revised regulations, updated water rights and revenue and billing
systems should be in place. At thattime, it would be possible for the legislature to allow DNR to receive a portion of
these funds as Water Resources Income Account receipts and decrease our general fund appropriation revenues by

the amount anticipated to bo received that year.

To complement the water use fee, DNR is currently writing regulations that will allow it to more efficiently process
water right applications.

Lastly, DNR’s FY 02 budget proposes a $300,000 increment to adequately fund the program as outlined above. The
general fund budget increment is necessary because the income from the fees will not be available to fully fund the
program in the first couple of years. (NOTE: the $100.0 fund change from program receipts to the new Water
Resources Income Account was not included in the Governor's FY2002 budget proposal).

Statutory changes, regulatory changes, and $300,000 increment: all three of these solutions are necessary to make
the program function reasonably.

Page 2 of 4



Scenario: FY2002 Governor Amended (1743)

Component: Water Development (916)
BRU Name: Minerals, Land, and Water Development (330)

PCN  Job Class Title
10-#032 Administrative Clerk Il

Justification:
Water use Rights Adjudication.

10-1033 Natural Resource Off 1

Justification:
Water Use Rights Adjudication

10-4034 Natural Resource Off |

Justification:
Water Use Rights Adjudication

10-4037 Natural Resource Off I

Justification:
Water Use Rights Adjudication

10-4038 Natural Resource Off Il

Justification:
Water Use Rights Adjudication

Note: It a position Is split, an asterisk (*) will appear In the Split/Count column.

Page 3of4

Time

Status

FT

A GG
A GG
A GG
A GG
A GG

Personal Services New Position Detail
Department of Natural Resources

0 %?WI LOCatIOH

Anchorage

Anchorage

Juneau

Anchorage

Fairbanks

2B

8A/B 12.0 23,079

Funding Detail:
1004 General Fund Receipts

14C 12.0 35,148

Funding Detail:
1004 General Fund Receipts

14C 12.0 35,148

Funding Detail:
1004 General Fund Receipts

16D 120 41,928

Funding Detail:
1004 General Fund Receipts

16D 12.0 43,608

Funding Detail:
1004 General Fund Receipts

State of Alaska
Department of Nature! Resources

280

Total Funding:

427

Total Funding:

427

Total Funding:

509

Total Funding:

529

Total Funding:

0

0

0

0

0

11,951

100.00%
100.00%

14,532

100.00%
100.00%

14,532

100.00%
100.00%

15,982

100.00%
100.00%

16,342

100.00%
100.00%

DRAFT

WX R U CBIR SR o T BT (R

35,310

35,310
35,310

50,107

50,107
50,107

50,107

50,107
50,107

58,419

58,419
58,419

60,479

60,479
60,479

If the split position Is also counted In the component, two asterisks (" ) will appear in this column.

03-09-2001 9:54 am



Personal Services New Position Detail

Department of Natural Resources

Scenario: FY2002 Governor Amended (1743)

Component: Water Development (916)
BRU Name: Minerals, Land, and Water Development (330)

Component Summary;

Total New Positions: 5
Fund Fund
Fund Description Percent Amount
1004 General Fund Receipts 100.00% 254,422
Total Funding:  100.00% 254,422

DRAFT

Note: If a position Is split, an asterisk (*) will appear Inthe Split/Count column.  If the split position Is also counted in the component, two asterisks (" ) will appear in this column.

State of Alaska
Department of Natural Resources

Pago 40f4

03-09-2001 9:54 am
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Addto Se<M?As 46.155(d): vV . S~ , di*AcAe-, I\*\eJ 3% X" % irvfer/-
d Notwithstanding any contrary provision of tliis chapter, the commissioner is

not required to provide public notice under AS 46.15.133 of a proposed authorization for

temporary use ofwater: however, the commission must request comment on an

application for temporary use ofwater from the Department of Fish and Game and the

Department ofKnvironmental Conservation.

0
Add to Sec'{/'As 46.155(0: X"t (xvvf) 8-'10 *4
@ The commissioner may impose reasonable conditions or limitations on an
authorization for temporary use ofwater to protect the rights of other persons, or to
protect fish and wildlife habitat, public heath, or other public interests [or-tbopubfer-



ALASKA STATE SENATE

Senate Resources Committee

From: The Office of Senator John Torgerson
Chair, Senate Resources Committee

Telephone: (907) 465-2828

Fax: (907) 465-4779
TO: Jerry Luckhaupt, Leg.Legal
Fax: 2029

Jerry,

Senate Resources reported out SB 139 today. The attached amendment was
adopted. Please send over a final Resources Committee Substitute. Thank you,
Darwin

SENTon H / by Darwin (phone 465-4907)
Page j_ of



Proposed Substantive Amendments to SB 139

Change in Section 1 (Findings).
DELETE Page 2, lines 7-10 altogether and replace with the following:

(4) the establishment of an appropriate system of application fees that reflect the
reasonable direct cost of providing the water management services would provide an adequate
method of financing Alaska’s water management system,

DELETE Page 2, lines 11-13 altogether and replace with the following:

(b) It is the policy of the state to authorize the Department of Natural Resources to assess a
reasonable fee for the services it provides in facilitating the use of state water; the fee should
reflect the reasonable direct cost of providing the service but it is the policy of the state that the
fee not include:

(1) the costs and salaries of administrative, support, or supervisory personnel who are not
directly engaged in providing the service;

(2) other budgeted overhead expenses, including rent and utilities;

(3) interagency charges that would not meet the requirements of AS 37.10.052 -
37.10.058 if those charges had been incurred or invoiced by the agency providing the designated
regulatory service;

(4) public consultation costs when the consultation is not required by law;

(5) costs related to an appeal of permit issuance by a person other than the applicant for

that permit;
(6) expenses that are not reasonably necessary to comply with the law under which the

service is provided; or
(7) travel expenses for inspecting businesses having not more than 20 employees.

(c) It is the policy of the state that the department not apply a charge to the holder of a
certificate of appropriation that is not specifically related to services provided by the department
such as an application for transfer or amendment, except that the department may continue to
charge the annual $50 administrative service fee currently in use by the department in order to
maintain the water rights program for the benefit of Alaskans and current water rights holders.

(d) It is the policy of the state that the department minimize the required costs, including
application fees, on individuals and businesses withdrawing less than a significant amount of

water.

-1 4/9/01
DRAFT
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Delete Secs. 3-5 altogether and replace with the following, which builds on last year’s
HB 361 (fixed fees for standard designated regulatory services):

Sec 3. AS 37.10.058(2) is amended to read:

(2) "designated regulatory service" means a regulatory service provided under the
following regulatory programs:

(A) regulation of the disposal of waste into waters of the state under AS 46.03.100 ;

(B) certification of federal permits or authorizations under 33 U.S.C. 1341 (sec. 401,
Clean Water Act); [AND]

(C) a coastal management consistency determination relating to a permit or
authorization issued under a program listed in (A) or (B) of this paragraph, if the determination is
made by the agency issuing the permit or authorization: and

CD) any authorization for the use or appropriation of water under AS 46.15.

New Section ofthe bill (New Section 3)

Sec. 3. AS 46.15.020(b)(4) is amended to read:
(@) prescribe fees or service charges for any public service rendered consistent with

AS 37.10.050 — AS 37.10.058, except that the department may charge under regulations
adopted by the department an annual $50 administrative service fee to maintain the water

management program:

Change in Effective D ate. Page 7, Line 14. Add the following to the beginning of the
sentence as indicated: “Sec. 10. Except for Section 3 of this bill, this Act takes effect
immediately under AS 01.10.070(c).” [Note that the Section is renumbered.]

New Effective D ate Section. “Sec. 11. Section 3 of this act takes effect on
July 1,2002.”

DNR -2- 4/9/01

DRAFT



DNR

Summary of Changes

Proposed Changes to SB 139

Existing SB 139

Section 1

Section 2
Section 3 (New
Section)

Section 4
Section 5
Section 6
Section 7
Section 8
Section 9
Section 10
Section 11
Section 12

New Section

Proposed Amendment
Change paragraph (4)
Delete subsection (b) and
replace with new
subsections (b) through
(d).

No change

Delete. Replace with
New Section 3
concerning AS
46.15.020(b)(4).

Delete

Delete

Renumber to Section 4
Renumber to Section 5
Renumber to Section 6
Renumber to Section 7
Renumber to Section 8
Renumber to Section 9
Renumber to Section 10
Amend language
Section 11. New Effective
Date Section

-3-

DRAFT

4/9/01



TONY KNOWLES, GOVERNOR

0 400WILLOUGHBY AVENUE
JUNEAU, ALASKA 99801-17%

PHONE: (907) 465-2400
FAX: (907) 465-3086

DEPARTMENT OF NATURAL RESOURCES ] 550WEST 7™AVENUE, STE 1400
ANCHORAGE, ALASKA 99501-3650

OFFICE OF THE COMMISSIONER PHONE: (907) 269-0431
FAX: (907) 269-8918

Sectional analysis of SB 139

Title 46.15 is the "Water Use Act” which establishes procedures for maintaining existing rights and
obtaining new rights to ground and surface waters ofthe state. In order for the Department of
Natural Resources to implement the water right system under the Water Use Act it must have
adequate staffand financing. This bill sets up a long-term financing mechanism through the
establishment of water use fees to provide for a more predictable appropriation and staffing level

from year to year.

SB 139 would also validate and affirms that DNR should continue to issue under the authority of the
Water Use Act temporary water use authorizations as it has for over 20 years.

Sec. 1 and 2 are the finding policy and purpose relating to water use fees and temporary water use
authorizations.

Sec. 3 adds the state water resources income account to the accounts identified under AS 35.05.146

as program receipt accounts.

Sec. 4 establishes the authority to charge a fee for the use of state water that is issued under a
certificate of appropriation (water right), pennit to appropriate water, temporary water use
authorization, based on the quantity certificated, permitted, authorized or used. This is one ofthe

two primary bill purposes.

Sec. 5 establishes the state water resource income account. The fees upon receipt shall bt: accounted
for separately in this account. The appropriations from the account are not made from the
unrestricted general fund. The legislature may appropriate funds from the account to DNR for its

water resources program or other public purposes.
- X

Sec. 6 this is a house keeping amendment to the existing law that would limit the process now
required by AS 46.15.035 for DNR to make a finding, reserve water for fish, assess a conservation
fee for the removal ofwater from one hydrologic unit to another or out of state. Currently a person
who fills a canteen up with water in Anchorage and brings it to Denali State Park would technically
need to comply with the requirements of this statute. Under the bill amendment these processes
would only take place when the removal of water involves a significant amount ofwater, an amount

to be set by regulation.

Sec. 7 this is a house keeping amendment to the existing law that would amend the defination ofa
"hydrologic unit”, to include as part ofthe hydrologic unit the waters of an ocean that are adjacent to
a hydrologic subregion ofthe state. This applies when water taken from the mainland is moved to
an island offshore or used to construct ice roads across a portion of a bay, inlet or sea. The

“Develop, Conserve,and Enhance NaturalResourcesfor Presentand Future Alaskans.”
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amendment makes it clear that the ocean waters off shore of a hydrologic subregion are in fact part
ofthe hydrologic unit.

Sec. 8 expressly confirms the authority of DNR to issue temporary water use authorizations, under
appropriate circumstances, as has been DNR's practice for over 20 years. Temporary water use
authorizations do not confer any rights to use water. Temporary water use authorizations have been
issued for construction and development of specific commercial, industrial, and private activities or
projects where water was required, for a temporary period oftime, and a permanent water right was
not needed. The bill lays out under what circumstances a temporary water use authorization can be
issued the procedures to be followed. It exempts a temporary water use authorization from public
notice and public interest criteria that is normally required prior to issuance ofa permanent water
right. The bill allows for the transfer of a temporary water use authorizations between parties with
DNR approval and for the sharing of an authorization between parties if they so intend. Because of
its temporary nature, without any rights or priority attached, an authorization can be modified,
suspended, or revoked by DNR if its necessary to protect water right holders or the public interest.

Sec. 9 is amended to include a temporary water use authorization under the crime section so that, if
necessary, DNR can enforce against the unlawful use ofwater.

Sec. 10 validates the existing temporary water use permits that have been issued prior to the
effective date ofthe Act. The temporary water use permits issued prior to the Act are to be
considered an authorization issued under AS 46.15.155 and are subject to the terms and conditions
set out in the permit and subject to the requirements of AS 46.15.155. This section affirms the
validity of existing temporary permits that may have been called into question by the rationale used
by the court in Greenpeace, Inc. v. DNR, 3AN-00-345 Civil.

Sec. 11 allows the regulations attorney to change the term "temporary water use permit” to
"authorizations for temporary use ofwater" as consistent with the Act, and keeps the current statute

in effect.

Sec. 12 sets effective date of the Act.



ny Knowles i * 110001
GOVERNOR ! Junoaluq,oAI;&s)ka 99811-0001
' (907) 465*3500

Fax (907) <65-3532

To

State of Alaska
OFFICE OF THE GOVERNOR

March 9,2001

The Honorable Rick Halford
President ofthe Senate
Alaska State Legislature
State Capitol

Juneau, AK 99801-1182

Dear President Halford:

This bill 1 transmit today creates a logical source offundm? for Alaska's water use |
program, bringing much needed efficiency to the ?rog_ram or commercial and resicential
Users. The program has suffered continuéd underfun m_g for several years, causing a
serious backlog in permits. This inability to issue permits in a timely' manner stalls
development and frustyates water users. “This bill also clearly authorizes the Department
of Natural Resources (DNR) to allow a streamlined approval process for temporary water

Uses as another way to optimize program efficiency.

Funding for implementation ofthe Alaska Water Use Act, commonly known as the water
rights program, has seen a more than 50% reduction in fundm? overthe past 10years,
|eading to two- thirds reduction in staff. The remaining four staffpositions can no longer

carry out the requirements of the Act.

This legislation is part ofa three-part solution to provide adequate funding and staffing
for the Water rights Rrogram. First, DNR is romulgatmg requlations that make
Implementation of the program less costly. Second, the FY 2002 budget includes a,

000 budﬁ_et Increment to fund the pro%;ram adequately. This proposed legislation
provides the third part ofthe solution: a waler use fee.

Under this bill, the natural resources commissioner would establish a sliding fee for water
use based on the quantity intended for use. That money would be separately accounted
for within the general fund and available for appropriation to program operétion.



The Honorable Rick Halford
March 9,2001
Page 2

The bill affirms DNR's aythority to allow. temporary water uses for construction,
development, commercial and private activities in Cases where a Ion%—term water right is
not appropriate or necessary. The department has been authorizing these temporary” uses
for several years and many industries, such as oil development and road consfruction,
find them. crucial to their ability to proceed with their projects ina timely manner.
Losmp this program option would needlessly exacerbate the current backlog in water

permifs.

The bill confirms that the temporary water use authorizations’ are revocaple and do not
create a property right. Because ofthe revocable nature and finite duration of these
authorizations, DNR would not be_required to provide prior public notice or conduct an
administrative review under the criteria applicable to permits for water rights. However,
the commissioner will continue to provide notice to the Alaska Departments of Fish and
Game and Environmental Conservation and be authorized to impose reasonable

conditions or limitations on these temporary uses.

Finally, a transitional Provmon,ofthe bill would provide that temporary water use

Perm| S issued before the effective date ofthe bill may not be invalidated on the grounds
hat DNR did not?rowde public notice under AS 46.15.133 or review apermit =
application under the criteria set out in AS 46.15.080. A recent decision by the superior
court in Greenpeace. Inc. v. Alaska Department of Natural Resources, conCluded that
DNR should have provided public notice of a temporary water use permit application and
conducted a detailed review of tlie application pefore issuing the permit. This decision
could cause serious delays in development projects and DNR's water use processing.

In the interest of promoting efficiency for project development across the state, | urge
your prompt and favorable consideration of this measure.

Sincerely,



NY KNOWLES, GOVERNOR

400 WILLOUGHBY AVENUE
JUNEAU. ALASKA 99801-179%6
PHONE: é90 465-2400

FAX: 907) 465-3886
DEPARTMENT OF NATURAL RESOURCES ] 550WEST 7™AVENUE, STE 1400
ANCHORAGE, ALASKA 99501-3650

OFFICEOF THECOMMISSIONER PHONE: 590 269-8431

FAX: 907) 269-8918

Sectional analysis of SB 139

Title 46.15 is the "Water Use Act" which establishes procedures for maintaining existing rights and
obtaining new rights to ground and surface waters ofthe state. In order for the Department of
Natural Resources to implement the water right system under the Water Use Act it must have
adequate staffand financing. This bill sets up a long-term financing mechanism through the
establishment of water use fees to provide for a more predictable appropriation and staffing level

from year to year.

SB139 would also validate and affirms that DNR should continue to issue under the authority of the
Water Use Act temporary water use authorizations as it has for over 20 years.

Sec. 1and 2are the finding policy and purpose relating to water use fees and temporary water use

authorizations.

Sec. 3 adds the state water resources income account to the accounts identified under AS 35.05.146
as program receipt accounts.

Sec. 4 establishes the authority to charge a fee for the use of state water that is issued under a

certificate of appropriation (water right), permit to appropriate water, temporaiy water use
authorization, based on the quantity certificated, permitted, authorized or used. This is one ofthe

two primary bill purposes.

Sec. 5 establishes the state water resource income account. The fees upon receipt shall be accounted
for separately in this account. The appropriations from the account are not made from the
unrestricted general fund. The legislature may appropriate funds from the account to DNR for its

water resources program or other public purposes.

Sec. 6 this is a house keeping amendment to tlie existing law that would limit the process now
required by AS 46.15.035 for DNR to make a finding, reserve water for fish, assess a conservation
fee for the removal of water from one hydrologic unit to another or out of state. Currently a person
who fills a canteen up with water in Anchorage and brings it to Denali State Park would technically
need to comply with the requirements of this statute. Under the bill amendment these processes
would only take place when the removal of water involves a significant amount ofwater, an amount

to be set by regulation.

Sec. 7 this is a house keeping amendment to the existing law that would amend the defination ofa
"hydrologic unit", to include as part of the hydrologic unit the waters ofan ocean that are adjacent to
a hydrologic subregion ofthe state. This applies when water taken from the mainland is moved to
an island offshore or used to construct ice roads across a portion ofa bay, inlet or sea. The

“Develop, Conseiye,andEnhance NaturalResourcesfor Presentand Future Alaskans.”
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amendment makes it clear that the ocean waters off shore ofa hydrologic subregion are in fact part

ofthe hydrologic unit.

Sec. 8 expressly confirms the authority of DNR to issue temporary water use authorizations, under
appropriate circumstances, as has been DNR's practice for over 20 years. Temporary water use
authorizations do not confer any rights to use water. Temporary water use authorizations have been
issued for construction and development ofspecific commercial, industrial, and private activities or
projects where water was required, for a temporary period oftime, and a permanent water right was
not needed. The bill lays out under what circumstances a temporary water use authorization can be
issued the procedures to be followed. It exempts a temporary water use authorization from public
notice and public interest criteria that is normally required prior to issuance ofa permanent water
right. The bill allows for the transfer of a temporary water use authorizations between parties with
DNR approval and for the sharing of an authorization between parties if they so intend. Because of
its temporary nature, without any rights or priority attached, an authorization can be modified,
suspended, or revoked by DNR if its necessary to protect water right holders or the public interest.

Sec. 9 is amended to include a temporary water use authorization under the crime section so that, if
necessary, DNR can enforce against the unlawful use ofwater.

Sec. 10 validates the existing temporary water use permits that have been issued prior to the
effective date ofthe Act. The temporary water use permits issued prior to the Act are to be
considered an authorization issued under AS 46.15.155 and are subject to the terms and conditions
set out in the permit and subject to the requirements of AS 46.15.155. This section affirms the
validity of existing temporary permits that may have been called into question by the rationale used
by the court in Greenpeace, Inc. v. DNR, 3AN-00-345 Civil.

Sec. 11 allows the regulations attorney to change the term "temporary water use permit"” to
"authorizations for temporary use of water" as consistent with the Act, and keeps the current statute

in effect.

Sec. 12 sets effective date of the Act.






ALASKA STATE LEGISLATURE

STATECAPITOL, Room 427
JUNEAU, AK 99801-1182
_ Phone: (907)465-4907
SenatorJohn Torgerson, Chair FAX: (907)465-4779

Senator Drue Pearce, Vice Chair

Senator Rick Halford 35477 Kenai Spur Hwy.

Senator Pete Kelly Suite 101B

Senator Robin Taylor Soldotna, Ak 99669

Senator Kim Elton Phone:(907)260-3041
Fax: (907) 260-3044

Senator Georgianna Lincoln SENATE RESOURCES COMMITTEE

SPONSOR STATEMENT

SB 140
“Small Water-Power Development Projects”

On November 9, 2000, Congress approved legislation extending programs under the
federal Energy Policy and Conservation Act. Title V of this Act, placed in federal statute
as Public Law 106-469, was proposed by Senator Murkowski who is chair of the Senate

Energy and Natural Resources Committee.

Senator Murkowski’s language amends the Federal Power Act to allow licensing and
regulatory authority over small hydroelectric projects in Alaska to transfer from the
federal government to the State of Alaska. Small hydroelectric projects are defined as
those of 5,000 kilowatts (5 megawatts) or less. The federal enabling legislation applies to
new projects and to existing projects if the owner so elects. A number of our small
utilities as well as the State supported this legislation.

Before Alaska can acquire jurisdiction from the Federal Energy Regulatory Commission
(FERC), which currently oversees hydroelectric projects, the Legislature must adopt
legislation and the Governor must submit a program to FERC to satisfy the requirements
in Title V of PL 106-469. All current environmental and other protections required under
federal law must be contained in the State program. Small hydroelectric projects located
on Indian reservations, conservation units of ANILCA, or rivers designated for the Wild
and Scenic Rivers System would not be eligible for State jurisdiction.

SB 140 will begin implementation of Title V of PL 106-469 in an effort to bring
regulations closer to home and to reduce the great time and expense currently associated
with federal licensing and regulation of small hydro projects in Alaska. The time and
money required for federal licensing is virtually prohibitive for some small projects.
Now the Legislature has an opportunity to remove this hindrance and encourage
development of renewable electric infrastructure.
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KMap”ojeshydroekctric regulatory bill that may help City

"Petersburg has been working .plctc and cost upwards of $1
for near%gbve O%ears and spent * million when all is said and

almost to have the
Blind Slouclzlh Hydroelectric
FaC|I|tY re-Ticensed by the
Federal Energy Regulatory
Commission. It "is expected to
take several more years to com-

done.

But, legislation passed this
week mi h% be able to offset the
need to have the 2.5 watt
project controlled by the federal
government and put the control

of similarly sized projects in the
hands of the state.

The House of Representatives
on Tuesday, approved a hill,
which previously had passed the
Senate, allowing the State of
Alaska to regulate small scale
hydroelectric projects in Alaska,
rather than having them regulat-
ed by the Federal Energy
Regulatory Commission.

he bills now head to the
President for his signature.

This  summer  Petersburg
Power and Light Superintendent
Dennis Lewis testified before
Congress on the current re-
licensing process saying "“the
current ~ federal hydropower
licensing process of small rural
facilities is dysfunctional.”

FERC ,ico

Continued from page 3

FERC's licensing process is a
major expense. And for too
meny small projects, this alone
dooms_an otherwise economi-
cally viable and environmentally
beneficial  project,”  said
Murkowski

He noted that most of these
projects arc not on salmon
spawning streams, but small
creeks or at the outflow of lakes
and that the projects have no
effect on the environment or
wildlife. . .

"Small hydro projects in
Alaska arc” environmentally
sound, renewable power sources
since they replace fossil-fucl
burning diesel generators as
power Sources. It 1s important to
note that this legislation tloes not

This week, after hearing the
news, he said that Petersburg
would be very interested in hav-
ing the federal license process
vacated and dealing with a state
regulatory process. )

"Alaska has great potential
for small-scale ~hydroelectric
projects that would help reduce
the price of electricity to con-
sumers in Alaska and help the
environment by reducing air pol-
lution,” said Sen.  Frank
Murkowski. "But under existing
law, a project, no matter how
small or remote, must obtain a
federal I_|cer|1]§e_ and the Ilpﬁgségg
rocess itself is a major i I-
Pner_]t and cost for tlwese small
proe/;ezt_s," said Murkowski.
ile saying (he five- to 10-

3.-1 3Jr *** jfiSe

Instead, it allows the state to reg-
ulate (them) in lieu of FERC. |
ask. who is more interested in
the environment of Alaska —
Alaskans or distant FERC regu-
lators?" asked Murkowski.
A Mk%rrL(ovvskl noted % that
askans on average pay 36 per-
cent more for electricity and that
some in lural Alaska jpay up to
43 cents per kilowatt hour —
five times the national averagﬁé
These high costs result from
fact that power is generated
from diesel generators whose
fuel must be shipped to remote
aregs at great cost. )
The FERC exemption will
only be triggered if Alaska's
Governor notifies the Secretary
of Energy that the State has in
place a comprehensive process
I"ir remtinlim? the new facilities

year FERC licensing process
may not defeat a giant project, it
represents a significant cost
increase for smaller projects.
Murkowski _said the_ Black
Bear Lake project on Prince of
Wales Island, ‘a proposed 4.5-
megawatt generator, took seven
years and SI.2 million to com-
plete the I|_c<_ensmP process —
adding significantly to the $10
million cost of the project. The
nearby  Goat e &rqe_ct
required five years and $1 mil-
lion in spending to win FERC
approval, adding to its $10 mil-
lion construction cost. )
“For a small project located in
a remote region of Alaska,

Continued on page 5

resources, or cultural resource
protection laws.

The bill has been endorsed by
Alaska Legislature’s Utilities
Restructuring Committee, by the

Alaska  Village  Electric
Cooperative and by Alaska State
gove

rnment. .
Tlie small hydro bill (S. 422
passed the Senate on March 26,
1999 and again last week when
it was added to the re-authoriza-
tion of the Energy Policy and
Conservation Act (EPCA) (HR.
2834). EPCA also authorizes the
nation's Strategic Petroleum
Reserve and the new Northeast
Home Heating Oil Reserve.

The 25 megawatt Blind
Slough Hydroelectric Facility,
which supplies the city with
about one-quarter of ifs peak

power O’'nnimptin- needs was
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Dated 3-15-2001

1would like to yoiec my strong support ol’Senate Dill No. 140.

Alaska Power & Telephone Company is an employee-owned corporation that has been
providing public utility service to Alaska since 1957. We currently provide service to the
residents of 25 different rural communities from above the Arctic Circle to the very
southern portions of Alaska, Our experience in developing small hydropower projects is

extensive and current.

I have attached a copy of my testimony on this issue whi n it was heard by tlie US
Congress, House of Representatives, Committee on Commerce, and Subcommittee on
linergy and Power on March 30,2000. These comments remain relevant to Senate Dill

No. 140.

Secondly, | have attached a paper titled “ Alaska Small Hydroelectric and the Question of
Sustainable Development” dated March 1999.

Doth ofthese documents point out the difficulty and high cost associated with the
development of small hydroelectric projects. | am testifying in the hope that this
legislation will result in cost and time savings when permitting small hydroelectric

projects.
finally, Twould like to make a few other points:

1 In Southeasl Alaska the number of small hydropower projects (5U0 to 5000 kw) is
Unite. | have prepared a list of the hydropower projects that may likely developed in
the next ten years. While 1am sure there arc others, | thought it would be useful to
point out that the numbers of projects are limited and thus the work load and
associated costs of the agency given responsibility should be commensurate with the

number ofprojects.

Otter Creek in Skagway

Thayer Lake in Angoon

Reynolds Creek in Hydaburg

South fork on Prince of Wales Island
Wolf Lake near 1lollis

Oartina Crook in Hoonah

.02
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Gunnuk Creek in Kake
Sunrise Lake near Wrangell

A few reiiccnse efforts are under way or will occur soon at:

Cryslal Lake in Petersburg
Dewey Lakes in Skagway

2. With the new legislation, Alaska would be unique. For projects under FiiRC, there is

3.

no minimum si/.c. For example, if an Alaskan resident had a site that could generate
2 KW for their personal use, it could be jurisdictional by FIL'RC, requiring a license
that could make the project uneconomic because of the licensing process. Iftho stale
develops a well thought out and cost effective program, it will make micro-hydro
(under 500K W) very attractive. Another plus of the legislation is that it would likely
remove any temptation by micro-hydro developers to merely build their projects
without licensing because of the costs and time associated with the current federal

process.

Currently the State permits small domestic water systems for villages and towns. T
believe small hydropower projects are very similar. Tdo not think wc need to or intend
to create a State FIiRC with its high cost and untimely decisions. We need to develop
a process that is Alaskan in scope, well thought out and cost effective while meeting
the requirements ofthe this legislation. Wc need some agency to take tlie lead. This
ageney must balance any of adverse impacts with the beneficial impacts of any
proposed hydro development. 1believe agencies with general charges such as the
RCA, DGC or DNR are appropriate and have statutory responsibility to balance
impacts (adverse and beneficial) so that hydro development occurs in a cost effective
and timely manner consistent with the public interest. 1have attached a paper written
in 1999. It is critical ofresource agencies that take the narrow view of their
responsibilities. This problem needs to be corrected whether or not the state wishes to

assume the responsibility of permitting small hydropower projects.

In this regard, the Alaska Rural Llcctric Cooperative Association (ARLCA) mcmbcrsliip
passed a Resolution 01-9, supporting the recognition of hydroelectric power as a
renewable energy resource, and requiring federal und stale agencies to take a balanced
approached to existing and new hydroelectric projects. | have alluched a lull copy of this

resolution for your consideration.

.03
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A Resolution Supporting the Recognition
of Hydroelectric Power as a Renewable
Energy Resource, and Requiring the
Federal and State Governments to Take
a Balanced Approach to Existing and
New Hydroelectric Projects

Hydrcelectric pover kadean, econamical and re-
nenable energy altermative to power plants using fos-

gl fiels, which are dependent on price \ariatias and
encounter and air emission

trangoortation, storage
prablers.  In Alada, most srall hydro projects use
retural vwater features that do not reguire the dam-
ming of free-AloMing rivars. Some Interestgroups and
some In the federal govemment have come to con-
sider hydroelectric power as a non-renenable energy
resource. ARECA encourages the Alaska Cogressiaal
delegation to seek laggislatin reoognzurg hydroponer
as a reneneblle erergy resource
ARECA supgports the effats of ismembers to de-
velop and redevelgp hydroelectric projects. Further-
more, ARECA supports state-leel policy trat would
require state resouroe agenciies to balance the Inpects
ofebirtat changes associated with hydro projectswirth
the berefits of such progjects relative o fosil fel
altermatives.

Adopted: December 14, 2000
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~.lout Alaska.
.—larican Rivera and our partner organizations in Michigan also oppose HR

whic&awuid exempt hydropower, facilities on tho Pentwafcsr River ana ovyned by”

City of Hert, Michigan firom regulation under the Federal Power Act Th* Penkwatcr
River is arributary to Lake Michigan and a small but Importont ste*lhead*nBhery
that current'sufiera from inadequate flows from the Hart Protect. TP&Se flows,

which drop dowiikto almost zero at night, cause wild fluctuations Jnateliarni migrat-

ing fish and causWsignillcant problems with water tempera for a small
amount of power. is no reason that this project should ba”"Sxempted from the

same environmental ouatiards that others must meet. Jr
As a general matter, ABterican Rivera and tho membe”of tho Hydropower Re-

form Coalition oppose Congrasionai extensions for commencement to construct new
hydropower projects. The FedenSJ’ower Act currenti®*providea fora two-year period
in which to commence construetidfwef a dam witbrffra option to extend that period
for an additional two years. Extenmfeo coTnmeawment of construction to 10 years
as proposed in S. 439 could render cnWohjj*EntaJ and economic evaluations con-
ducted during the licensing process iiaofewgas conditions in the project area may
change. Such extensions also limit sdterj*v& “onomic activity at the site, includ-
ing alternative power development, Fjpgects ahM d not be licensed unless they are
fully prepared to cany out their'OXngLtlonS anavKsponsibilities. Congress should

simply nqt accept so many extot*dn bflls.
CONCLUSION

Our nation’s rivers®ahdrasheriea are facing a crisis of elow”~faut steady extinction.
Resource zgendes ertise In these areaB are in the besB®osition to address
this threat. Ths”relwrosing process can always benefit from incTens"tal adm inistra-
tive improverodntpfand perhaps one day we will come to a conclusion”kflt it is time
to look at an jfrorely new way of doing business, but until that point*"HR 2335.
and biIIs.Kkant, will only turn back the clock to an era of litigation, hosnSfr, and
continuemvironmental decline. We can endeavor to find better ways to gvJNrata

hydropg”gr and new sources of energy but we cannot bringJbaphj!22Ar~_gP~J

Mr. Shadegg. Thank you. And Fd like to compliment oach ofthe
witnesses so far for staying quite close to the timeline. Mr. Grimm?

STATEMENT OF ROBERT S. GRIMM

Mr. Grimm. Thank you, Mr. Chairman and members of the sub-
committee. My name is Robert Grimm. | serve as president of Alas-
ka Power & Telephone Company. AP&T is an investor-owned, em -
ployee-owned corporation which has been providing public utility
services in Alaska since 1957.

We currently provide service to 25 different communities from
above the Arctic Circle to the very southern portions of Alaska.
M oat of these communities are very small and due to lack of infra-
structure, have isolated electric systems utilizing small diesel elec-
tric generating units that use'fossil fuel.

In addition to representing my own company, I'm speaking today
on behalfofAlaska’s electric utility industry through our statew ide
association known as ARECA. We strongly support S. 422 for the
like to outline, using my utility experience as an

reasons | would
that many other companies in Alaska

example, but emphasizing

have similar experiences.
One of the solutions to fossil fuel generation in these remote

areas is the development ofsmall hydro to provide a renewable and
nonpolluting source of energy. We at AP&T began the program to

authorizing the project with a capacity of 4.5 megawatts. The
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project was completed and began commercial operation in 1995.
Tlie permitting and licensing process took 7 years and cost $1.2
million. The actual construction took 1 year and cost $10 million.
It's interesting to note that the licensing coBt and perm itting cost
exceed the installed cost of equivalent diesel electric generating
units.

This is not just a bad example or an anecdotal thing. We also
have anotner project in Skagway, Alaska with a capacity of 4

megaw atts. It's at Goat Lake, which is near Skagway. Filed for the

Ereliminary permit in 199L In 1994 a license application. Got the

1996. Took over 5 years and cost over $1 million. The
in the fall of 1998 at a cost of $10 million.
projects that are cur-

cense In
project was completed
Additionally, we have a couple of other
rently under license. We've been through a relicense in our Dewey
Lake system. Hence, we have first-hand experience with FERC
during the last decade. It appears to us that the lack of flexibility,
large project, small project, large impact, small impactin the FERC
rules, regulations and requirements for these small projects has
been the major reason so few have been developed in Alaska. Thus,
we're forced to use fossil fuel in these remote areas, with the sig-
nificant impacts associated with fuel storage, fuel spills; air emis-
sion, more than offset any of the adverse effects that have been
identified in any of the projects that we've already completed or
have currently under license. .

These projects are very similar to small community water sys-
tems which are being developed in Alaska under State law. Small
hydropower is a resource that has prove itself, yet the regulatory
maze continues to hinder its development. Those ofus on the front
line trying to implement renewable energy policies are bewildered.

W ith all the benefit associated with the development of small hy-
the continued use of fosBil fuel, why

dropower when compared to
is everybody making it so hard and difficult to develop?

My last point is tidal power. In Alaska, a lot of the communities
are either on coastal sites, because there's no roads—very few
roads in Alaska—or along rivers. And we've looked at several dif-
ferent free-flowing turbines which are essentially an adapted wind-
mill type ofa thing that is actually put into the water. Uses the—
captures the free-flowing energy ofthe river that many of these vil-
lages sit by.

Unfortunately, these units are very small—in the neighborhood
of 100 KW. Well, because these rivers are navigable, that would
make a FERC permit required. So we would be looking at $1 mil-
lion or more to permit a project of 100 KW in these villages where
we’re now using—it just makes some of the alternative eqergy a
non-option.

To reiterate, S. 442 will not diminish public interest, environ-
mental or conservation considerations and protection as under
FERC. The bill will simply transfer regulatory Jurisdiction from a
very distant W ashington, DC to our State government in Juneau.

My understanding is that because of our special situation in
Alaska, FERC does not object to the Alaska-only program con-
tained in S. 422, and the State of Alaska supports it. Thank you.

[The prepared statement of RobertS. Grimm follows:]

.09
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Prepared Statement 0r Roberts. Grimm, President, Alaska Power &
Telephone Company

My name is Robert S. Grimm. | serve as President of Alaska Power & Telephone
Company (AP&T). AP&T is an investor-owned and employee-owned corporation
whicn has been providing public utility services in Alaska since 3957. We currently
provide services to 25 different communities from above the Arctic Circle to very
southern portions of Alaska. Most of these communities are very small and, due to
the lack oT Infrastructure, have isolated electric systems utilizing email diesel elec-
tric generating units that use fossil fuelL

In addition to representing my own company, I’'m speaking today on behalf of
Alaska’s electric utility industry, through our statewide association known as
ARECA, We strongly support S.422 for reasons | would like to outline, using my
utility's experience as’an example, but emphasizing that many other of our rural
utilities have similar experiences.

One of the solutions to fossil fuel generation in these remote areas is the develop-
ment of email hydroelectric projects to provide a renewable andnon-polluting source
of energy. We at AP&T began a program to identify and develop cost-effective
projects in 1984.

In July 1987 we applied to the Federal Energy Regulatory Commission (FERC)
for a preliminary permit for the Black Bear take Project on Prince of Wales Island
in Southeast Alaska. In June 1988, FERC issued a preliminary permit for a term
of 36 months. During this period; as evidenced by progress reports filed with the
agency,; AP&T spent a considerable amount of time and effort consulting with the
agencies. In May 1991, w.e filed our license application. In November 1993, FERC
issued tho license authorizing the project with a capacity of 4.5 MW. The project
was completed and began commercial operation on August 28, 1995. The permitting
and licensing phase took seven years and cost nearly $L2 million. The actual con-
struction took one year and cost $10 million. It is interesting to note that the per-
mitting costs alone almost exceed the installed cost of equivalent diesel electric gen-
erating units. | would Uke to point out that this project was funded entirely from
private funds.

Another, of our projects is located near Skagway, Alaska and has a capacity of 4
MW. The project is called the Goat Lake’Hydropower. We filed fora FERC prelimi-
nary permit m January 1991 and the FERC issued that permit in June 1991. In
May 1994, we filed our license application and FERC issued the license in July
1996. The permitting and licensing process took over five years and cost us
$1,043,100. The project waa completed in the fall of 1998 at a cost of about $10 mil-
lion. Again, this project was funded entirely with private ftmds.

Another small Hydroelectric project, Wolf Lake, Is also located on Prince of Wales
Island, and has a capacity of about 2 MW. The preliminary permit was issued by
the FERC in April 1995. We fulfilled our obligations under the permit and filed our
license application March 27,.1998. We are still awaiting a FERC license. This
project would have been already permitted and under construction if the proposed
legislation before you had been in place five years ago.

Additionally, as part ofthe Upper Lynn Canal Regional Energy Plan, we are wait-
ing for FERC licensing for a 3 MW project located on K&sidaya Creek north of Ju-
neau near Skagway and Haines in Southeast Alaska. We filed for our preliminary
permitin July 1996 and FERC issued the permitin November 1996. We then fol-
lowed an Applicant Prepared Environmental Assessment Process. That process took
three years, and we applied fbr the license last October.

In addition, we have had the opportunity to re-license and amend our 1 MW
project for Dewey Lakes FERC Protect No. 1051 at Skagway, Alaska.

Hence, we have had extensive first hand experience with FERC during the last
decade. It appears to us that the hek Of flexibility (i.e. large impact vs. small im-
pact) in the FERC rules, regulations, and requirements for these small projects has
been the major reason that so few have been developed In Alaska.

The continued use of fossil fuel generation in these lemote areas and the signifi-
cant impacts associated with ftiel storage and air emkiion* more than offset the
minor impacts of these hydroelectric projects. These prgjevts do not have large dams
that constrict free-flowing rivers. These prgject* are very rimflnr to the small-com-
munity water systema being developed in Alaska under state law.

As you are aware, the environmental costa associated with the continued use of
fossil ftiels are significant One authority has attempted to estimate the ‘bottom
line” cost of fossil fuel*. Included in this assessment were health costs, damage to
water resources, treatment costs necessary to counteract the adverse effect of fossil
fuel use on food supplies, water resources, climate, and health. These costs, when
tabulated, equal 3.35 cents per kilowatt-hour of 'basil fiiel energy. Even this assess-
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meat does not include tho environmental coats of cleaning up contaminated fossil
fuel storage sites, which in rural Alaska alone la &'[$0Qmi|lion dollar problem wait-
ing to be addressed. These facts an understood and widely accepted.

Small hydropower hr Alaska'is a resource that has proven itself) yet the regu-
latory maze continues to hinder its development Those of us on the front line trying
to implement renewable energy policies are bewildered. With all of-the benefits as-
sociated with the development ofsmall hydropower when compared to the continued
use offoesil fiihls, why is it that small hydro IS so difficult to develop?

The proposed legislation will provide us significant regulatory relief from the
hardship we are now encountering when' trying to displace fossil fuel generation
with a proven renewable and non-polluting resource. That relief translates into dol-
lars ana time saving?. __

You may hear how FERC regulations contain shortcuts to be used by smaller
projects and how the. Applicant Prepared Environmental Assessment can deliver a
FERC license in a shorter time period. We have had direct experience with these
shortcuts and have found them to be largely Ineffective. While we appreciate the
intent and efforts of individual FERC staff) the Applicant Prepared Environmental
Assessment process simply has not saved ud time or money.

A major underlying problem is the dfffiirion of hydropower oversight that once
wad esduaively FEEu's. Overthe yean FERC’ overall authority under the Federal
Power Acthas been eroded by court decisions and legislative initiatives giving mul-
tiple state and federal agencies authority over various aspects ofthe licensing proc-
ess, The process has become very inefficient and confrontational and results in very
long licensing time periods and additional costs. Many small hydr.power projects
elmply cannot afford these costs.

My last point la tidal power. Currently we believe that small tidal or free flowing
hydropower plants placed upon navigable waters will be subject to the jurisdiction
cf FERC. In Alaska this technology may have promise for many small coastal or
riverside villages. However, the coat and time required for a FERC license make
this technology a non-option for amall-acale development

S.422 recognizes the special circumstances that existin rural Alaska: very small
communities, remote rites, no interstate (or fortire most partintrastate) power grid,
stand-alone generation that is largely diesel, limited local financial resources and
much undovtloped small hydroelectric potential Hence, S.422 would greatly facili-
tate tbs development ofAlaska's small hydro potential by removing regulatory over-
lay while still requiring applicants to receive approvals from all other local, state
and federal agencies.

To rsitenua, S.422 will not riimininh public interest, environmental or conserva-
tion cmuiderations and protections as under FERC. Tho bill will simply transfer
regulatory jurisdiction from a very distant Washington, D.C. to our state govern-
ment in Juneau. This jurisdictional transfer would only occur upon submission by
the Alaska governor ofa state regulatory program and the approval ofthat program
by FERC after consultation with the secretaries of the Interior, Agriculture and
Commerce. My understanding is that, because of our special situation, FERC does
not object to the Alaska-only program contained in S.422, and the State of Alaska
supporta I't '

We ask for your support and passage 0f9,422. 1 will gladly respond to any ques-
tions.

Thank you forthis opportunity.

Mr. ShadegG. Mr. Grimm, thank you very much for your testi-
mony. Mr. David Piper.

hgpnhg imd the courtesies that have been extended to us in this

/o
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By Robert S. Grimm, President

Alaska Power & Telephone Company
March, 1999

| believe that sustainable development is a goal that we, as the most advanced species on
earth, will need to adhere to in the future as the demands of our advancing civilization
continue to place stresses on our natural environment. The Brundtland Commission over ten
years ago proposal the following definition: development is sustainable ifit meets the needs
o fthe present generation without diminishing the ability o ffuture generation,1to meet their
own need?." The Southeast Alaska Conservation Council also has a definition: It is
renewable, it is equitable, and it is digestible2

The global population lias tripled in this century. Biomass and food consumption has reached
40 percent of the entire land-based output of photosynthesis. No one is sure if man can
continue to increase this number. Fossil and mineral resource consumption is dcplct-ng
stocks in hundreds of years that look tens of thousands, or millions, of years to accumulate5
This consumption is now affecting the air we breathe and all aspects of the environment of

earth.

It occurs to me that any type of renewable resource that can be utilized by mankind should be
encouraged and made a priority by the policy makers. This is especially true when the use of
that resource has side benefits that not only reduce the depletion of the non-renewable
resource, but also reduce the other negative aspects of consuming the non-rcncwablc, such as
air or water pollution. Another side benefit is the cost to society oftransporting a resource
from where it is manufactured or extracted to the point where it is consumed.

It would appear that small hydro development in Alaska meets many, if not all, of the
requirements of sustainable development. llowcvcr, this message has not yet filtered down to
the regulators that currently use an adverse and burdensome process when licensing and
permitting small hydroelectric facilities. This is true not only in Alaska but in the rest of the

nation also.

Alaska Power & Telephone Company has been active in the development of small
hydroelectric projects throughout southeast Alaska. Wc began in 1995 with the development
of the Black Bear Hydroelectric Project near KJawock on Prince of Wales Island, and just
completed the Goat Lake Ilydroelectric Project near Skagway during 1998. In addition, we
were able to interconnect Haines and Skagway using a high voltage submarine cable, making
both communities energy independent of fossil fuels. Both of these projects took many years
to move though the permitting process: eight years at BBL and seven years ut Goat Lake. The
cost was huge when compared to the population of the communities served and the continued
use of fossil fuels (diesel). Just the permitting cost for both projects totaled over 2 million
dollars, all ofwhich will be collected by rates from the local customers. This cost is
disproportionate when compared to both the size of the project, the energy output, and the
now known impacts that the project had upon the environment and resources of the area.

.12
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I am convinced that sustainable development is part of the solution, not part o f the problem,
ft, along with other policies, will allow us as global citizens to insure that the planet earth wc
leave behind is heller than the one we found at our birth. | believe further that the vast
hydroelectric resources available to us in southeast Alaska, together with electrical
transmission facilities, will allow us to displace fossil fuel energy generation completely.
Since we have been given this gift, it is our responsibility to make sure it is utilized, as there

are many places on earth that are not us fortunate.

'fhc current decision making process, current regulations, and adverse regulatory environment
are too expensive and too much ofa burden upon our customers. Why this is, 1 do not know.
Perhaps the process has become tainted by historical hydropower impacts that are easily
avoided with today's technology and knowledge. What I do know is that change needs to
occur. The overall value of renewable resources and encouragement of sustainable
development needs to he recognized in today's regulatory environment. Hopefully, this will
lower the current costs and efforts of licensing and permitting small hydroelectric projects to

acceptable levels.

Our goal is to enter into discussions to change the process, allowing us as a civilization to
authorize construction of renewable small hydroelectric projects in a manner that protects the
environment and allows the benefits of the project to be captured by several, if notall, future
generations. This wouid allow the development of these projects in a cost-effective manner so
that present and future residents of Alaska do not need to consume a disproportionate amount

of their limited resources to develop projects responsibly.

Now that you (person, agency, or group) understand that we are serious and willing to work
toward a solution, are you willing to do the same? One of the major issues that must be
addressed is the policy or goals of each of the agencies that go about their respective duties
without any overview or serious policy guidance in regards to how to balance the overall
benefits (direct, as well as indirect) of appropriate development. These benefits must be
weighed against the impacts that inevitably come with any development,

I"'or example, currently an agency charged with the protection offish might, in its zeal to
fulfill its mission, place conditions upon a small hydroelectric project that renders the project
uneconomical and /or impracticable from an operational standpoint. This results in the small
hydro being abandoned or developed in a manner that does not utilize the water resource to its
fullest extent. Their actions might preserve some habitat, but in some cases the habitat is
marginal at best They may truly believe that they fulfilled their responsibility to the public
by their actions and take pride in their actions, but | believe thov have missed the pointl

In reality they have inadvertently made the world worse, not better. They have made a policy
decision that reaches far beyond their agency mission. Yes, they have preserved some habitat
and a few fish, but in the process they have denied the world the use, for generations to come,
of non-polluting and renewable resource waterpower. Because this energy is; not available,
another energy source must be used to meet energy demands. In the foreseeable future this
energy will be produced with fossil fuels. As discussed above, fossil fuels rely upon non-
rcncwablc stocks that took nature millions ofyears to create, yet man depletes in mere
hundreds ol’years. Tossil fuels already pollute ihe uirlaud contribute to the C02

*The fossil fueled generators now used In Alaska produce emissions of about 159 pounds per kW-lir. Qver a
50* year license tenn of a.small hydroelectric even a small 5-megHwatl diesel plant produces 1,741,050 tons of

.13
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concentrations that are a major contribution factor to the international concerns of global
warming.

This iswhy the process must be changed. A balancing process must be achieved that views
any proposed development in a holistic manner. This insures that the concerns, mandatory
conditions and recommendations of one groupllrepresenting only their nurrow interests or
mission is balanced when viewed from a globally sustainable basis. The first step is for all of
us involved in (he water resource decisions, to recognize that this balancing must occur and to

personally and professionally take responsibility to see that it does occur.
Remember (he old bumper sticker, *“ Think Globally-Act Locally”.

Thank you for the opportunity to share my thoughts.

1Bruntinnd Commission, World Commission on Environment and Development, Our Commit Future, Oxford
University Press, Oxford, 1987.

2Southeast Alaska Conservation Council httn\Wimwv.seacc.org/naGes/SUSTAFNLIITM. 1t is renewable. It uses
resources no faster thun they cun be replenished. In general, natural capital is conserved rather tinn depleted. It is
equitable. It Is equitable among people and across generations. The fiiture is not sacrificed for the present. It is
digestible. The by-products of production are re-usable, recyclable, or biodegradable.

3William C. Clark, at the Kennedy School of Government, Harvard University, [The world] physical stage is
rapidly changing. It holds twice as many people as it did in 1950: fours times what it did in 1850. World trade
has increased more than 20-Ibld over the last century; energy use more than 100-fold, This increasing magnitude
ofhuman uclivity lias brought about an increasing scale and complexity of interactions among humans, their
technologies, and their environment. What were once local incidents of pollution shared throughout a common
watershed or air basin now involve multiple nutions—witness the concern for acid deposition in F.uropc and
North America, What were once acute episodes of relatively reversible damage now affect multiple

generations  witness debates over disposal of chemical and radioactive wastes. What were once .straightforward
questions of ecological preservation versus economic growth now reflect complex linkages—wvitness the
feedback eraiog energy .r:.! :rop production, deforestation and climate change that are evident in studies ol'lhe
atmospheric greenhouse effect. \Wliat once was a relatively well-behaved world of smooth and predictable trends
Increasingly reveals a propensity for abrupt and unexpected change—witness the surprise and consternation of
scientists and people nlike confronted with the appearance ofthe Antarctic ozone hole.

emissions into the atmosphere that surrounds earth. Ten years ago the Rxxon Valdez spilled almost eleven
million gallons Into Prince Williams Sound, The total weight ofthe oil spilled was 40,700 tons. 1be Valdez spill
represents only 2% of the weight created by the operation ol'u small fossil fuel generator (hut can be replaced by
non-polluting, renewuble small hydro. Emission dalu from AP-42, Section .34, Environmental Protection

Agency.
LThose groups include project developers, as well as agencies, specinl Interesr, nnd the general public.
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2002 LEGISLATIVE SESSION Bill Version: SB 141
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: Natural Resources
Title: Aquatic Farms for Shellfish BRU: Minerals, Land & Water Dev
Component: Claims, Permits and Leases
Sponsor: Sen. TORGERSON
Requester: (S) RES Component Number: 2460
Expenditures/Revenues (Thousands of Dallars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY2005 FY2006 FY 2007 FY 2008
Personal Services 1166 1556
Travel 50 100
Contractual 25 3250
Supplies 10 10
Equipment 70 00

Land & Structures
Grants &Claims
Miscellaneous

TOTAL OPERATING 1321 4916 00 00 00 00
ICAPITAL EXPENDITURES
ICHANGE IN REVENUES ( ) 00 585+ 58.5+ 585+ 58.5+ 58.5+
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 1321 4916

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)
TOTAL

1321 4916 00 00 00 00
Estimate of any current year (FY2002) cost: none
Check this Lux (X) If funding for this bill Is Included In the Governor’s FY2003 hudget proposal:
POSITIONS
Full-time 8 3
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)
Figures shown here are only preliminary estimates.

This bill creates a one-time disposal pro&;ram of at least Qaquatic farmsites; changes the criteria ofdetermininq fair market value
of a site where culture of indigenous shellfish is proposed; and requires DNR to condition leases for sites that culture wild stocks of
indigenous shellfish to restore the wild stock upon termination or expiration of the lease to the population level that existed Pnorto
issuance of the lease. Itexpands DNR's current aquatic farm program, which operates on program receipts with one oinployee
and brings in approximately $480a year. , , ,

Operating expenditures for SB 141 could increase for FY 2004 if leases are issued for longer than 10years, which would
necessitate cadastral surveys of each site (AS 38.04.045). [CONTJ

Prepared by:  Bob Loeffler Phone 269-8600
Division Mining, Land and Water Dateffime 25-Feb-02
Approved by:  Pat Pourchot Date 25-Feb-02
Agency Natural Resources

(Rev 9/2001 OMB) Page 1 of 3



ANALYSIS: (continued)

This analysis assumes ttat under Sec. 3 of the [, twould take a Tl year to prepare farthe one-time
disoosal of 0 famsites atactian. A new uitaxsisting of one Natural Resource Manager L one Natura
Resource Officer I, and ono Natural Resource Tedmician would be reguired.  (Additiael gooraisal
serviasswould also be required, butwould be done under antract.) Because twould take gproximately
three months to establlish and llthe positias, anly nine months of personal serviiaes oosts are shown far
FY 2003. Once hired, the unitwilll need goprax. 12 months todevelgp tinelines and procedures; give
publiic rotice to sdiat naniratians; wrirte preliminary disposal decisias; evalluate nominatted sites and
conduct the aoestal aonsiistency reviewand agenoy/public comment pericd (ircluding Timited heariings);
review coments/resolve anflids; wite firdl decisias Ity approved sites;  ingoect sitesswMithADF&G
and DEC todetermine sutshilityand whether indigenous delfish are presartt; aontract fargopraisalls
($0.0) trat consiider the value ofexistirg harvestzble Sellfishand site pra.ctivity; gine publlic notdice of
the actias; conduct actias; and Isse frd lessss.  The auctiaswould lielynot be helld utl the Hll
of 008.

Total estimated costs for DNR's portion of one-time mariculture disposal: $351.2

As partofthe digoosal, tre [l repuiires the anount of sustaireble hanvestable Selfish tobe determined
so treta value could be placed on the resourae. This information soutside DNR™s expertise and would
lidlybe dotained by a Reimbursable Servioss Agreement withADF&G.  Costs farthis itemwere
estinmated by ADF&G and are shown as a antractual iten far FYO4.

"m'td estimated costs for DNR's RSA to ADF&G to evaluate site suitability, estimate populations of
wild stock consistent with sustainable yield management and the potential productivity of the site:
$2725

Changes in revenue: +$58.5

Ifll 90 siteswere lessd, the possible revenue of $58.5 amuallywould begin nFYO4. This estinate 5
based on an average 3-acre suspended aulture sitex 60 sites = $33,000 and an average of 5-acre on-
bottom aulture sitex 30 sitess=$25,500 (plus the additiaal vallue placed on the amount of hanvestzble
delifishand the potential prad ctavity of the Sils; these are unknowns atthiste). However, Kot
known whether the market coulld absorb such a large number of sites at once.

Page 2 of 3



Personal Services New Position Detail DRAFT

Department of Natural Resources

Scenario: DNR FY2003 Fiscal Notes - for Positions (2481)
Component: claims, Permits & Leases (2460)
BRU Name: Mminerals, Land, and W ater Development (330)

Time Retjre Bar ary Range & Budgeted Split/Annual Premium Annual  Total

PCN  Job Class Title Stlz%es Code Uni(Il Location ggﬁe& gtegps Mo%ths 88unt gaﬂary COLA lg%y é\eneﬁats 0Sts

10-4075 Natural Resource Off | FT. A GG Anchorage 2A  14C 90 26538 42 0 1118 3B/
Justification: Funding Dotail:

8141 1004 General Fund Receipts 100000  3B157

Total Funding: ~ 120000% 3815/

10//076 Natural Resource Off |l FT. A GG Anchorage 2A 16D 90 31,656 50 0 1222 M-J7
Justification: Funding Detail:

8141 1004  General Fund Receipts 10000% 44407

Total Funding:  10000% 44407

10077 Natural Resource Tech |l FT A GG Anchorage 2A 12C 90 23247 3713 0 1059 AN
Justification: Funding Detail:

$B141 1004 General Fund Receipts 1000000 3413

Total Funding:  10000% 34139

Component Summary:
Total Now Positions: 3

. Fund Fund
Fund Description Percent Amount
1004 General Fund Receipts 10000% 116703

Total Funding:  100.00% 116703

Note: Ifa position Is split, an asterisk (*) will appear in the Spiit/Count column. - Ifthe split position is also counted in the component, two asterisks (*)will appearin this column.

State of Alaska

Department of Natural Resources 02-25-2002 11:46 am
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2002 LEGISLATIVE SESSION Bill Version: SB 141
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected  Environmental Conservation
Title An Act Relating to Aquafic Fanning of Shellfish ‘BRU Environmental Health
Component Food Safety and Sanitation
Sponsor Senator Torgerson
Requester Senate Resources Committee _Camponent No. 2343
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 889
Travel 138
Contractual 236.3
Supplies 185
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 3575 00 00 00 00 00

CAPITAL EXPENDITURES I I I I

CHANGE INREVENUES () i I |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF 3575

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)

TOTA . 3575 00 00 00 00 00
Estimate of any current year ?FYZOQZ) cost: . 00
Check this box (X) If funding for this bill is included in the Governor's FY 2003 budget proposal:
POSITIONS
Full-time
Part-time
Temporary 2

ANALYSIS:  (Attacha separate page if necessary)

In preparing thisfisal rote, the department has intexpretad " wuiteble " tomean the sites offered far leese can
meet the requirerents farartification under the Natiaal Sellfich Smitatian Program (NSSP), which B
implemented by DEC. We have also assumed ttat 10 new groving areas willl need tobe aaxtifiel The
NSSP requires trat the department conduct a ssnitary sunvey offeach growing area toensure kisnot
SUbject tocontamination by fecal colifam, pathogeniic organisms and other pollutants and that tte watter
gualitymeets the stadarts established nthe NSSP. Sunveys inrcluce an ealuation of sorelire plluan
saurces, analyses of hydrographiic and neteorological daracteristics todetermine ho.." pollutants are
distributed inthe vater, and collection and amalyses of growing wetter sanplles.

Continued: on page 2

Prepared by:  Janice Adair, Director Phone (907) 269-7644
Division Division of Environmental Health Date/Time 2/20/02 11:16 AM
Approved by: Date 2/20/2002
Agency Department of Environmental Conservation

(Revlsad 9/2001 OMB) Page 1 of 3



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 141
2002 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Continued: from page 1

The saitary sunveys of the growiing areas would be conducted by a 12-month non-permanent emplloyee,
and trevater samples would be collected by thirdarty antractors. The watter sarples would be analyzed
by tre department™s Seafood and Food Safety Leboratory. A 12-month non—-permanent Miardbiologistwould
be required inthe ldoratory 1o analyze the actirtiaal 2,250 groving waiter sanplles.

The number of required vwatter sanples isdetermined by whether an area ' raote”, defined as an area
with no human hebitatian and thatt isnot impacted by any ectual or potential pollutian sources, or *irtebited,
which means the area does have human hebitation. Remote aress require fenerwater samples far
artficaan then inebited aress.  Indetermining asts, we have assumed et 50% of the areaswill be n
renote aress and 50% of the areas willl be n intebited aress.

Areas must be re-aatified every three years, although the senitary suney sanly recuired every 12
years. We have alsoassumed farpurposes of thisfisal note tret the re-aartification of any area acartafied
under this legislationwill be paid Tarby the dellfish famers or gronerswho leese sites nthe aress, which B
arrattpractice. Honvever, we have not included any increased program receipt authority inyear 3, because
we do not know how many of these areas vl actually be leased and thus reouiire axrtification.

Line item Description FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008

Personal Services
* Environmental Technician I $42,064
(12-month Non-perm)
+ Environmental Microbiologist | $46,866
(12-month Non-perm)
Subtotal:  $88,930

Travel
+ Sanitary surveys (10 areas) $13,840
Contractual
+ Sample shipment $11,250
+ Water sample collection $225,000
(3rd party contractor)
Subtotal:  $236,250
Supplies
+ Laboratory commodities $18,480
(2250 samples)
Equipment $0

Total  $357,500

Page 2 of 3



Personal Services New Position Detail

Department of Environmental Conservation
Fiscal Note SB 141 Attachment

Scenario: DEC 2003 Fiscal Notes (2321)
Component: Food Safety & Sanitation (2343)
BRU Name: Environmental Health (207)

Time Retire Barg Salary Range & Budgeted Split/Annual Premium Annual
PCN  Job Class Title Status Code Unit Location Sched Steps  Months Count Salary COLA  Pay  Benefits
1A 128 12.0 30,384 591 0 11,089

18-#012 Environmental Tech |l NP A GP Anchorage

Funding Detail:

Justification:
Required to conduct sanitary surveys to implement SB 141. 1004  General Fund Receipts 100.00%
Total Funding:  100.00%
18-#G13 Microbiologist | fP A GP Palmer 1A 14B 12.0 34,626 674 0 11,566
Justification: Funding Detail:
Required to perform sample analysis to implement SB 141. 1004  General Fund Receipts 100.00%
Total Funding:  100.00%

Component Summary:
Total New Positions: 2

Fund Fund
Fund Description Percent Amount
1004 General Fund Receipts 100.00% 88,930
Total Funding:  100.00% 88,930

Note: Ifa position is split, an asterisk (*) will appear in the Split/Count column.

State of Alaska

Page 3-3 Department of Environmental Conservation

Total
Costs

42,064

42,064
42,064

46,866

46,866
46,866

Ifthe split position is also counted in the component, two asterisks (**) will appear in this column.

02-20-2002 8:15 am



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number
Bill Version: SB 141

2001 LEGISLATIVE SESSION .
() Publish Date:

Revision Date/Time (Note If correction); Deﬁt. Affecteo. EEr1vironment51tI ?%nseﬁaﬂon
; nvironmental Hea

Title: An Act Relating to Aquatic Farming of Shellfish BR h
component: Food Safety and Sanitation

Sponsor Senator Torgerson .
Requester  Senate Resources Committee Component Number 2343

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2004 FY 2006
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING

ICAPITAL EXPENDITURES
ICHANGEIN REVENUES ( )

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF .
1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type)
TOTAL 346

Estimate of any current year (FY2001) cost: 00
Check this box (X) If funding for this bill is Included in the Governor's FY 2002 budgot proposal:

POSITIONS

Full-time

Part-time

Temporary 2

ANALYSIS:  /Attach a saoamta onao tfnecossarv) , , ,

in preparing this fiscal note, the department has interpreted "suitable” to mean the sites offered for lease can meet the
requirements for certification under the National Shellfish Sanitation Program (NSSP), which is implemented by DEC. We
have also assumed that 10 new growing areas will need to be certified. The NSSP requires that the department conduct a
sanitary survey of each growing area to ensure it is not subject to contamination by fecal coliform, pathogenic or%anisms and
other pollutants and that the water quahtK meets the standards established in the NSSP. Surveys include an evaluation of
shorelineJ)oIIution sources, analyses of droqraphic and meteorological characteristics to determine how pollutants are
distributed in the water, and collection and analyses of growing water samples. The sanitary surveys of the growing areas
would be conducted by a 12-month non-permanent employee, and the water samples would be collected by third-party
contractors. The water samples would be analyzed by the department’s Seafood and Food Safety Laboratory. A 12-month
non-permanent Microbiologist would be required in the laboratory to analyze the additional 2,250 growing water samples.

Continued: on page 2
Phone (907) 269-7644

Prepared by: Janice Adair, Director : i
Division Division of Environmental Health Date/Time April 22001 830a.m.
Approved by: Kurt Fredriksson Date 4/2/01

Agency Department of Environmental Conservation

For distribution Information, call the Governor’s Legislative Office
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ANALYSIS: (continued) Bill No. SB 141

FISCAL NOTE
STATE OF ALASKA
2001 LEGISLATIVE SESSION

Continued: from page 1 . . . . .
The number of required water samples is determined by whether an area is "remote”, defined as an area with no human

habitation and that is not impacted by any actual or potential pollution sources, or “inhabited”, which means the area does have
human habitation. Remote areas require fewer water samples for certification than inhabited areas. In determining costs, we
have assumed that 50% of the areas will be in remote areas and 50% of the areas will be in inhabited areas.

Areas must be recertified every three FXears, although the sanitary survey is only required every 12years. We have also
assumed for purposes of this fiscal note that the recertification of any area certified under this legislation will be paid for by the
shellfish farmers or growers who lease sites in the areas, which is current practice. However, we have not included any
increased program receipt authority in year 3, because we do not know how many of these areas will actually be leased and

thus require certification.

Line Item Description FY 2002 FY 2003 FY 2004 FY2005 FY 2006 FY2007
Personal Services o
* Environmental Technician Il $40,659
(12-month Non—p_erm%. .
* Environmental Microbiologist | $45,375
(12-month Non-perm)
Subtotal $86,034
Travel )
Sanitary surveys (10 areas) $13,830
Contractual )
* Sample shipment $11,250
* Water sample collection $225,000
(3rd party contractor)
Subtotal: $236,250
Supplies .
Laboratory commodities (2250 samples; $18,480
Total $354,594

Page 2 of 2_
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22-L.S0361\L
Utermohle
2/19/02

CS FOR SENATE BILL NO. 141(RES)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY THE SENATE RESOURCES COMMITTEE

Offered:
Referred:

Sponsors): SENATOR TORGERSON

A BILL
FOR AN ACT ENTITLED

"An Act relating to aquatic farming of shellfish; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 38.05.083 is amended by adding a new subsection to read:

(g) Upon the expiration or termination of the lease, a person who holds a lease
for an aquatic farming site where wild stocks of shellfish indigenous to the site are
cultured shall, as a condition of the lease, restore the wild stock of shellfish, as
consistent with sustained yield management of the wild stock, to the population level
that existed on the site when the lease was initially issued.

* Sec. 2. The uncodified law of the State of Alaska is amended by adding a new section to
read:

LEASE OF AQUATIC FARMING SITES FOR FARMING OF SHELLFISH, (a)

The commissioner of natural resources shall offer for lease to the public before July 1,2003, a

minimum of 60 sites suitable for suspended culture of shellfish, 20 sites suitable for aquatic

farming of clams, and 10 sites suitable for aquatic farming of geoducks. The commissioner

shall offer the sites for lease by public auction under AS 38.05.075. The commissioner shall

-1- CSSB 141(RES)
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offer for lease through offices ofthe department those sites that were not leased when offered
at a public auction held under this subsection. The leases entered into under this subsection
are subject to AS 38.05.083(b) - (g). The renewal of the leases entered into under this
subsection is subject to AS 38.05.083(a).

(b) Before offering leases for aquatic fanning sites under (a) of this section, the
commissioner of natural resources shall solicit nominations of sites suitable for aquatic
fanning of clams, geoducks, and other shellfish from the aquatic farming industry in the state
and the public. The commissioner of natural resources, in consultation with the Department
of Fish and Game and the Department of Environmental Conservation, shall identify sites
suitable for aquatic farming of clams, geoducks, and other shellfish. The sites identified by
the commissioner must include sites in areas of the state where aquatic farming activities are
already occurring. Aquatic farming sites rur on-bottom culture of shellfish must be located in
areas where either (1) an indigenous population of the shellfish species to be cultivated is not
present, or (2) if an indigenous population of the shellfish species to be cultivated is present,
aquatic farming of the shellfish species would not interfere with an established commercial,
subsistence, or personal use fishery. After the commissioner has published the final list of
sites suitable for farming of clams, geoducks, and other shellfish, the commissioner shall offer
the sites for lease in accordance with (a) of this section.

(c) The aquatic farming sites that are offered for lease under this section are in
addition to those offered by the commissioner of natural resources under regulations adopted
by the Department of Natural Resources under AS 38.05.083. Aquatic farming leases issued
under AS 38.05.083 before the effective date of this Act may not be counted toward the
satisfaction of the requirement established by (a) of this section; however, leases for aquatic
fanning sites that are issued after the effective date of this Act on the basis of lease
applications filed with the department before the effective date of this Act may be counted
toward the satisfaction of the requirement established by (a) of this section.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).

CSSB 141(RES) -2-
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SENATE RESOURCES COMMITTEE

SPONSOR STATEMENT

CS SB 141(RES)
Aquatic Farms for Shellfish

Last year, the Department of Fish and Game proposed new mariculture
regulations that were met with sharp criticism from the aquatic farming
industry. The industry felt the proposed regulations were too restrictive and
would essentially constitute a regulatory ban on shellfish farming in Alaska. SB
141 was then introduced in an effort to preserve an industry that has been
proven successful in the diversification of Alaska's economy.

CS SB 141 (RES) requires the Department of Natural Resources to offer public
leases for 60 suspended shellfish sites, 20 clam sites, and 10 geoduck sites. These
leases are in addition to permits already issued. Before offering the leases, the
commissioner must solicit nominations for sites from the aquatic farming
industry and the public and select sites that don't interfere with established
commercial, subsistence, or personal use.

CS SB 141 is intended to maintain the existence and prosperity of a valuable
Alaskan industry without interfering with other user groups.
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SPONSOR STATEMENT

SB 141
Aquatic Farms for Shellfish

The Alaska Department of Fish and Game recently proposed new mariculture regulations
that were met with sharp criticism from the aquatic farming industry. The industry feels
that the proposed regulations impose such restrictive and unreasonable operational
procedures for farmers that, if implemented, would constitute a regulatory ban on
shellfish farming in Alaska. SB 141 is a good faith effort to mitigate the unsatisfactory
relationship between the aquatic farming industry and the Department. This legislation is
also intended to preserve an industry that has been proven successful in diversifying the

economy of Alaska.

SB 141 requires the Department of Natural Resources (DNR) to offer public leases on 60
suspended shellfish sites, 20 clam sites, and 10 geoduck sites. These leases are in
addition to permits already issued. The leasing program charges more money for sites
rich in harvestable shellfish and less money for barren sites. If shellfish are located on
the site, the farmer must abide by the sustained yield principle of management when
harvesting the wild stock. When selecting the sites for lease, the Commissioner of DNR
must solicit nominations from the industry and select sites that don’t interfere with

established commercial, subsistence, or personal use.

SB 141 is a step in the right direction to maintain the existence and prosperity of a
valuable Alaskan industry without interfering with the right of all Alaskans to harvest a
common property resource within the state.
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Members of the Legislative Budget
and Audit Committee:

In accordance with the provisions of Title 24 of the Alaska Statutes, the attached report is
submitted for your review.

DEPARTMENTS OF FISH AND GAME,
NATURAL RESOURCES, OFFICE OF THE GOVERNOR
DIVISION OF GOVERNMENTAL COORDINATION
MARICULTURE DEVELOPMENT AND AQUATIC FARM ACT

October 23, 2000

Audit Control Number
11-30002-01

This audit report addresses the implementation of the Aquatic Farm Act and related impact on
the development of mariculture in Alaska in recent years. More specifically, the audit discusses
the issues that have grown out of the 1999 application process for aquatic farm permits
involving proposed sites in Kachemak Bay and geoduck “farms” in Southeast Alaska. As
discussed in the report, the review of the Southeast Alaska geoduck permits has resulted in
concerns about the legality and advisability of transferring state common property fishery
resources under the terms and conditions of the Aquatic Farm Act.

The audit was conducted in accordance with generally accepted government auditing standards.
Fieldwork procedures utilized in the course of developing the findings and discussion presented
in this report are discussed on page one of the report in the Objectives, Scope, and

Methodology section.

Pat"D ~~~CP/
Legislative Auditor
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O BJECTIVES, SCOPE, AND METHODOLOGY

In accordance with Titles 24 of the Alaska Statutes and a special request of the Legislative
Budget and Audit Committee, we conducted a review of the implementation of the State’s
Agquatic Farm Act. Mom specifically, we reviewed the process and the issues that grew out of

the 1999 review process of aquatic farming permit applications.

This review process involves the Office of the Governor, Division of Governmental
Coordination (DGC), the Department of Natural Resources (DNR), and the Department of Fish
and Game (DFG). We focused our review on whether the agencies involved have implemented
mariculture policies that are consistent with those set out under the statutes and/or regulations

and, also the Aquatic Farm Act of 1988.

Objectives

Our specific audit objectives were to review the process followed by the various agencies
involved with the 1999 review of aquatic farming permits, and evaluate the issues involved
with the permits that were not approved. We were to assess if the rationale for not approving
the permits was consistent the Aquatic Farm Act and the public policy goal of promoting
aquaculture and mariculture industry within the State of Alaska.

Scope and Methodology

We evaluated the 1999 applications reviewed by the two resource agencies, DFG and DNR,
and the state coordinative agency, DGC. The aquatic farm application process is a multi-agency
task involving DFG, DNR, and DGC and coastal districts. DNR issues the site lease permit for
the use of state tideland, shoreland, or upland after it has made its “best interest finding” for the
state. DFG issues the operation permit. In order for these permits to be issued, aquatic shellfish
farm sites must be consistent with the Alaska Coastal Management Program (ACMP). DGC

coordinates the ACMP consistency review process.

After conducting our initial audit survey fieldwork, we determined the central issues of concern
involved the oversight and permitting activities of DFG. Accordingly, the scope of our review
primarily addresses those DFG activities and excludes DGC and DNR operations and

procedures from further review.

The scope of the review primarily involved DFG permitting concerns and how prospective
permits for aquatic farms in Kachemak Bay and Southeast Alaska were handled by the

department.

ALASKA STATE LEGISLATURE DIVISION OF LEGISLATIVE AUDIT



ORGANIZATION AND FUNCTION

Processing of application for mariculture farming is a multi-agency process. The Office of
the Governor’s Division of Governmental Coordination (DGC) coordinates with the two state
resource agencies, Department of Natural Resources (DNR) and Department of Fish and
Game (DFG), to determine whether the application is consistent with the Alaska Coastal
Management Program (ACMP) and to facilitate the issuance of the other necessary permits.

DGC helps develop district coastal management programs, implement the coastal project
consistency review process, educate the public about coastal management, and serve as the
link between all those who participate in the ACMP network.

DNR consists of eight divisions that reflect its major programs: Agriculture, Forestry,
Geological and Geophysical Surveys, Land, Mining and Water Management, Oil and Gas,
Parks and Outdoor Recreations, and Support Services. Leasing of mariculture farm sites falls
under the purview of the Division of Land, Mining and Water Management (DLMW). The
division is the primary manager of Alaska’s land holdings. DLMW responsibilities include
ensuring the State’s title; preparing land use plans and easement atlases; classifying land;
leasing and permitting state land for recreation, commercial and industrial uses; and
coordinating and overseeing the needed authorizations for major development on the North

Slope.

DFG consists of the following divisions, commission, and boards: Administrative Services,
Commercial Fisheries, Habitat and Restoration, Sport Fish, Subsistence, Wildlife
Conservation, Commercial Fisheries Entry Commission, Board of Fish, and Board of Game.
DFG’s mission is to manage, protect, maintain, and improve the fish, game and aquatic plant
resources of Alaska. The primary goals are to ensure that Alaska’s renewable fish and
wildlife resources and their habitats are conserved and managed on the sustained vyield
principle, and the use and development of these resources are in the best interest of the

economy and well being of the people of the State.

Within DFG, the Division of Commercial Fisheries (DCF) administers aquatic farming in the
State. Division of Habitat and Restoration (DHR) administers aquatic farming situated in
critical habitat areas. DFG develops and maintains a comprehensive and coordinated state

plan:

1. for the orderly present and long-range rehabilitation, enhancement, and development of
all aspects of the State’s fisheries for the perpetual use, benefit, and enjoyment of all

citizens,

2. to encob- age the investment by private enterprise in the technological development and
economi. tilization of the fisheries resources, and

ALASKA STATE LEGISLATURE DIVISION OF LEGISLATIVE AUDIT
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O BJECTIVES, SCOPE, AND METHODOLOGY

In accordance with Titles 24 of the Alaska Statutes and a special request of the Legislative
Budget and Audit Committee, we conducted a review of the implementation of the State’s
Aquatic Farm Act. More specifically, we reviewed the process and the issues that grew out of
the 1999 review process of aquatic farming permit applications.

This review process involves the Office of the Governor, Division of Governmental
Coordination (DGC), the Department of Natural Resources (DNR), and the Department of Fish
and Game (DFG). We focused our review on whether the agencies involved have implemented
mariculture policies that are consistent with those set out under the statutes and/or regulations

and, also the Aquatic Farm Act of 1988.

Objectives

Our specific audit objectives were to review the process followed by the various agencies
involved with the 1999 review of aquatic farming permits, and evaluate the issues involved
with the permits that were not approved. We were to assess if the rationale for not approving
the permits was consistent the Aquatic Farm Act and the public policy goal of promoting
aquaculture and mariculture industry within the State of Alaska.

Scope and Methodology

We evaluated the 1999 applications reviewed by the two resource agencies, DFG and DNR,
and the state coordinative agency, DGC. The aquatic farm application process is a multi-agency
task involving DFG, DNR, and DGC and coastal districts. DNR issues the site lease permit for
the use of state tideland, shoreland, or upland after it has made its “best interest finding” for the
state. DFG issues the operation permit. In order for these permits to be issued, aquatic shellfish
farm sites must be consistent with the Alaska Coastal Management Program (ACMP). DGC

coordinates the ACMP consistency review process.

After conducting our initial audit survey fieldwork, we determined the central issues of concern
involved the oversight and permitting activities of DFG. Accordingly, the scope of our review
primarily addresses those DFG activities and excludes DGC and DNR operations and

procedures from further review.

The scope of the review primarily involved DFG permitting concerns and how prospective
permits for aquatic farms in Kachemak Bay and Southeast Alaska were handled by the

department.
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Toward that end, we reviewed the following documents:

. Applicable sections of Alaska’s statutes and regulations

. Department of Law Attorney General Opinions and memorandums of advice.

. Permits and related conditions issued by DFG for current aquaculture operating
permitees.

. Listings and related information from the Commercial Fisheries Entry Commission

related to individuals qualifying for the.Southeast limited entry geoduck dive fishery.

f Information, court filings, and associated other correspondence from applicants for
Southeast Alaska geoduck aquatic farming permits.

. Correspondence and other related information from individuals applying for aquatic
farming permits in Kachemak Bay.

We also interviewed the following individuals:

. An advisor and aquatic farming advocate associated with the University of Alaska’s
marine advisory program.

. Southeast Alaska geoduck and Kachemak Bay littleneck clam aquatic farm permit
applicants.
. Executive director, Southeast Alaska Regional Dive Fisheries Association.

® President and vice president of Alaska Shellfish Growers Association.

. Staff of the Qutekcak Shellfish Hatchery in Seward.

. An assistant attorney general knowledgeable of common property resource issues
involved with aquatic farm permits and applications.

. Attorney for a Southeast Alaska geoduck applicant currently filing a lawsuit against the
State of Alaska over actions and decisions of DFG related to the 1999 permit review

process.
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ORGANIZATION AND FUNCTION

Processing of application for mariculture farming is a multi-agency process. The Office of
the Governor’s Division of Governmental Coordination (DGC) coordinates with the two state
resource agencies, Department of Natural Resources (DNR) and Department of Fish and
Game (DFG), to determine whether the application is consistent with the Alaska Coastal
Management Program (ACMP) and to facilitate the issuance of the other necessary permits.

DGC helps develop district coastal management programs, implement the coastal project
consistency review process, educate the public about coastal management, and serve as the
link between all those who participate in the ACMP network.

DNR consists of eight divisions that reflect its major programs: Agriculture, Forestry,
Geological and Geophysical Surveys, Land, Mining and Water Management, Oil and Gas,
Parks and Outdoor Recreations, and Support Services. Leasing of mariculture farm sites falls
under the purview of the Division of Land, Mining and Water Management (DLMW). The
division is the primary manager of Alaska’s land holdings. DLMW responsibilities include
ensuring the State’s title; preparing land use plans and easement atlases; classifying land;
leasing and permitting state land for recreation, commercial and industrial uses; and
coordinating and overseeing the needed authorizations for major development on the North

Slope.

DFG consists of the following divisions, commission, and boards: Administrative Services,
Commercial Fisheries, Habitat and Restoration, Sport Fish, Subsistence, Waildlife
Conservation, Commercial Fisheries Entry Commission, Board of Fish, and Board of Game.
DFG’s mission is to manage, protect, maintain, and improve the fish, game and aquatic plant
resources of Alaska. The primary goals are to ensure that Alaska’s renewable fish and
wildlife resources and thir habitats are conserved and managed on the sustained vyield
principle, and the use and development of these resources are in the best interest of the

economy and well being of the pec pie of the State.

Within DFG, the Division of Commercial Fisheries (DCF) administers aquatic farming in the
State. Division of Habitat and Restoration (DHR) administers aquatic farming situated in
critical habitat areas. DFG develops and maintains a comprehensive and coordinated state

plan:

1. for the orderly present and long-range rehabilitation, enhancement, and development of
all aspects of the State’s fisheries for the perpetual use, benefit, and enjoyment of all

citizens,

2. to encourage the investment by private enterprise in the technological development and
economic utilization of the fisheries resources, and

ALASKA STATE LEGISIATURE DIVISION OF LEGISLATIVE AUDIT



3. through rehabilitation, enhancement, and development programs do all things necessary
to ensure perpetual and increasing production and use of the food resources of state

waters and continental shelf areas.

Mariculture Oversight and Assistance

Within the Division of Commercial Fisheries, is a designated mariculture coordinator. This
individual is responsible for the oversight and the provision of technical assistance to
permitted aquatic farm sites, and is the primary reviewer of permit applications for proposed

new sites.

4.

ALASKA STATE LEGISLATURE DIVISION OF LEGISLATIVE AUDIT



p ACKGROUNI) INFORMATION

In 1988 the legislature adopted statutes referred to collectively as the Aquatic Farm Act (AFA).
This legislation was seen by many as being the definitive statement of public policy at the time,
made in response to more than a decade of debate about the desirability, workability, and
potential of both fmfish and shellfish farming. The legislature, through the adoption of the
aquatic farm act established as public policy, in statute, that the State could proceed, and indeed
encourage development, in the area of shellfish farming - but fmfish fanning was prohibited.

Aquatic farming was seen as strengthening the competitiveness of Alaskan seafood in the world
marketplace by broadening the diversity of products and providing year-round supplies of
premium quality seafood. Two central tenets of the State’s aquatic farming policy, which were

set out in the legislation adopting AFA were:

1. The State should encourage the establishment and responsible growth of an aquatic farming
industry; and,

2. Development and siting of aquatic farming operations should be made with full
consideration of established and ongoing activities.

The legislature heard testimony that it should consider the role the Board of Fisheries should
play in permitting aquatic sites, but it apparently chose not to give the board any authority in
this area. Rather, it appears authority for permitting and regulating AFA activities is solely
left to Department of Fish and Game (DFG’s) commissioner.

Critical habitat area management plans developed from Alaska Statute

Critical habitat areas were created by the legislature in 1972. The primary purpose of critical
habitat areas is “to protect and preser\>e habitat areas especially crucial to the perpetuation of
fish and wildlife, and to restrict all other uses not compatible with that primary purpose.” The
statute defines the areas covered by critical habitat designation. The legislature established
Kachemak Bay as a critical habitat area effective May 17, 1974.

In 1993, utilizing a public hearing process, DFG developed with other state, federal, and
municipal agencies the Kachemak Bay and Fox River Flats Critical Habitat Area Management
Plan. The following goals were adopted for the management of Kachemak Bay and Fox River

Flats:

* To maintain and enhance fish and wildlife populations and their habitat.
e To maintain and enhance public use of fish, wildlife and critical habitat area lands
and water consistent with the other goals of the management plan.

In April 1994, the goals and policies of the December 1993 Kachemak Bay and Fox River Rats

Critical Habitat Area Management Plan were adopted in regulations by reference. The plan

requires a special area permit for any habitat altering activity, including construction. Division
-5-
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of Habitat and Restoration is required to review each special area permit application for
consistency with these goals and policies.

The initial aquatic farm sites involved suspension-type operations

The initial aquatic fanning operations that were permitted under AFA involved are refened to
as suspension-type operations. The operations involve cultures of shellfish, primarily oysters
and mussels grown on lantern nets suspended in the water.

This compares to on-bottom operations which involves “planting” and “harvesting” shellfish in
the subtidal or intertidal substrate. There was an on-bottom experimental farm site for littleneck
clams initially established on a half-acre site in Southeast (SE) Alaska in 1993. On-bottom
operations involved “growing” shellfish stock buried either on substrate always submerged
(subtidal) or substrate that is covered by water part of the time, by virtue of sea tides (intertidal).
For subtidal operations the planting of seed and “harvesting” of biomass would be carried out

through underwater diving.

From the beginning, these on-bottom operations involved utilization of existing wild stocks that
were often already present on the farm site. In November 1993, DFG issued a three year
experimental farm permit to the Tenass Pass Shellfish (TPS) Company. Under the permit TPS
was allowed to harvest all legal sized clams on a one half acre site adjacent to the company’s

suspension oyster “farm.”

In authorizing such a harvest DFG relied on the authority provided by regulations related to
administering miscellaneous shellfish fisheries. TPS was given a commercial harvest permit.
TPS was to provide data to DFG, which would help evaluate the feasibility of on-bottom
littleneck clam farming in Southeast Alaska. TPS harvested the clams but did not provide the

data nor did DFG conduct a technical feasibility analysis.

In 1996 DFG began allowing harvests of wild stocks through the use of a stock acquisition
permit. Stock acquisition permits are established under AFA. As set out in the statute, this
permit serves as a means to allow aquatic farmers to take wild stocks "necessary to meet the

initial needs of[the] farm."

More than 20 “suspension type” shellfish farms have been permitted in Kachemak Bay

Aquatic farming was first permitted in the Kachemak Bay Critical Habitat Area (KBCHA) in
the 22 acres set aside by Division of Parks and Outdoor Recreation (DPOR), Department of
Natural Resources (DNR) in Halibut Cove Lagoon in 1983. Blue mussels were cultured using
rafts with suspended gear. Presently, there are 24 special area permits for aquatic farms in
KBCHA. These farms all consist of suspended longline culture of shellfish, primarily oysters

and blue mussels.
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Geoducks in SE region are the object of a developing fishery and increased fanning interest

SE Alaska has a geoduck dive fisher}' with more than 100 participating divers. About half of
the divers are from outside the State, in the early years of the fishery it was estimated that the
non-resident divers’ catch made up 75% of the fishery’s total revenue. More recent statistics
from the Commercial Fisheries Entry Commission (CFEC) suggest that in recent years
revenues are split approximately 55% and 45%, respectively between resident compared to

non-resident divers.

The revenues involved with the dive fishery are relatively small. It is estimated that in recent
years the average diver earns between $5,000 and $10,000. In contrast, a single geoduck
applicant’s farm sites contain geoduck biomass that is estimated to have a commercial value

between $2 - $5 million.

The dive fishery has been limited because of the way in which it is conducted. Before DFG
allows diving to take place in an area the department conducts a survey of the available
biomass. Based on the results of this survey DFG sets a quota of how much biomass can be
taken. Since little is known about the life cycle of wild geoducks, the rate of reproduction, etc.,
these guotas have been set at what appears to be relatively low levels - less than 5%. Limited
funding has restricted the number of areas DFG has been able survey, which in turn has slowed
expansion of the fishery. For FY 01 DFG has allocated $90,000 of $1.25 million in federal
grant funds to conduct geoduck reconnaissance and biomass surveys.

CFEC has begun the process of limiting entry into the fishery. Limited entry draft regulations
are still under review, but the maximum number of entry permits has been established at 104.

Aquatic farming leasing statutes amended in 1998 in response to court decision

In 1993, a public interest group sued DNR over how the department went about identifying and
establishing districts and zones suitable for aquatic farming. Although DNR’s actions were
upheld at the Superior Court level, in 1997 the State Supreme Court found in favor of the
interest group, deciding DNR had not acted appropriately.

As a result of the State Supreme Court decision, DNR’s statutes relating to aquatic farm sites
were amended. The legislature passed statutory changes related to the aquatic farm permitting
process in 1997. The revised legislation changed DNR’s aquatic farming permit program, in

part, to a land leasing program.

The litigation and the development of the eventual statutory remedy resulted in DNR
suspending state aquaculture leasing applications for three years. As a result, there was a pent-
up demand for such permits when the application window was reopened in January 1999. At
that time DNR received more than 40 applications' for aquatic farming leases.

'‘Applications may include bivalve species like on-botlom and suspended culture geoduck and littleneck clams and
oysters, mussels and scallops, respectively. Aquatic plants like green sea urchins and ribbon kelp are also included.
There are 10 geoduck applicants for 13 farm sites.

-7-
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DFG denied permits for on-bottom aquatic farming in Kachemak Bay and SE Alaska projects

The Alaska Coastal Management Program (ACMP) implements the 1977 Alaska Coastal
Management Act. ACMP requires any activities or projects that may take place in or affect
Alaska’s coastal zone to be reviewed by coastal resource management professionals. Before a
permit can be issued such activities and projects must be determined to be consistent with

ACMP statewide standards and coastal district policies.

The consistency review process for AFA permits was coordinated by the Division of
Governmental Coordination (DGC) and involved DFG, DNR, and to a lesser extent the
Department of Environmental Conservation (DEC). When the consistency review process was
completed, many permit applicants were disappointed with the response of DFG. For most of

the permits, DFG either:

1. Flatly denied permits on the grounds of habitat impact. Activities that are incompatible
with the goals and policies for the critical habitat area and their resources are restricted from
the critical habitat. For applicants seeking permits for Kachemak Bay DFG cited provisions
ofthe KBCHA management plan. In the view of the department, the plan absolutely banned
certain types of aquaculture operations. For other applicants, DFG denied permits citing
conflicting uses, such as subsistence, even though in the view of a DGC reviewer the

department had minimal or no support for its position.
or

2. Proposed “unfeasible” permit conditions. In the view of geoduck applicants and a university
expert, DFG either imposed or proposed permit conditions that were structured in such a
way as render the proposed aquatic farm site operationally and/or financially unfeasible.

In effect, from the perspective of the applicants (and other participating state agencies to some
extent) the State, or more specifically DFG, has adopted an oversight philosophy and approach
to on-bottom shellfish fanning which has been difficult to understand. This in turn has the

effect of limiting the development of the “industry.”
Exxon Valdez Oil Spill (EVOS) funds appropriated to construct a shellfish hatchery

In FY 94 the legislature appropriated to DFG $3.25 million from the EVOS restoration fund to
construct a shellfish hatchery on the Kenai Peninsula. Additionally, the facility was planned to
serve as a mariculture technical center (MTC) to be operated under the University of Alaska.

EVOS funding was designed to aid in the restoration of subsistence resources or services, lost
or diminished, by the Exxon Valdez oil spill. Towards that end, it was believed a shellfish
hatchery could be instrumental in growing the necessary seed and spat to plant on beaches for
persona] and subsistence use, and to be used in commercial aquatic farming operations.
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The hatchery/MTC was constructed in Seward. DFG leased the hatchery/MTC to the City of
Seward. The City of Seward subcontracted the operation of the hatchery, to Qutekcak Native
Tribe (QNT), a Native non-profit corporation operating under the umbrella of the Chugach
Regional Resource Commission. The hatchery’s 1997 business plan projected that 40% of the
facility’s sales revenues would come from the sales of littleneck and geoduck clam seeds to
aguatic farming operations that were anticipated to be coming on line over the next few years.
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P EPORT CONCLUSIONS

Our review primarily discusses actions taken by Department of Fish and Game (DFG) in
reviewing aquatic farming applications received during early 1999. We reviewed the handling
of permits sought for on-bottom operations in southern Southeast (SE) Alaska for geoduck
farming and in Kachemak Bay for littleneck clams. We also discuss DFG’s Efforts to promote
aquaculture under the State’s Aquatic Farm Act (AFA).

The central tenets of the AFA are to encourage the establishment and responsible growth of an
aquatic farming industry and the development and siting of fanning operations with full

consideration of ongoing activities.

Department of Natural Resources (DNR) completed as scheduled its required portion of the
applications’ coastal zone consistency and forwarded the recommendations to Division of
Governmental Coordination (DGC). In contrast, DFG made a request to DGC on
January 7, 1999 to suspend geoduck applications’ consistency review until regulations were

developed to evaluate the proposals.

DFG did not develop the regulations. DGC received DFG’s coastal zone consistency
recommendations for the remaining geoduck applications on March 21, 2000. DGC issued
consistency review determinations based on these recommendations.

DFG proposed various conditions on six applicants seeking permits to commercially grow
and harvest geoducks. From the perspective of the applicants, these permit requirements
made the proposed farming operations unworkable. After there was no agreement involving
the proposed conditions, DFG formally denied the permits. For Kachemak Bay applicants,
the department rejected the permits outright, citing the bay’s designation as a critical habitat
area, making it subject to stringent land use requirements.

Based on ourreview of DFG’s decision-making, we developed the following conclusions:
DFG’s objection to geoduck applicants involved concerns over common property resources

Alaska’s constitution provides for equal access of citizens to the State’s common property
resources. The relevant constitutional clauses related to equal access to the State’s resources
are rather unique to Alaska. The constitutional requirements mandate state government
observe certain principles when regulating how individuals and corporate entities access the
common property resources that belong collectively to all citizens.

There was a constitutional amendment, adopted by a vote of the people in 1970, which
allowed certain exceptions to equal the access clause as it relates to the State’s common
property fisheries resource. Specifically, Article VIII, section 15 states:

No exclusive right or special privilege of fisheries shall be created or
authorized in the natural waters ofthe State. This section does not restrict the
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power of the State to limit entry into any fishery for purposes of resource
conservation, to prevent economic distress among fishermen and those
dependent upon them for a livelihood and to promote the efficient
development ofaquaculture in the State. [Emphasis added.]

One interpretation of this constitutional provision is that the State can establish fisheries
available on a *“special privilege” basis for the purposes of commercial fishing and
aquaculture. The government has established a process to recognize and license a limited
number of participants in various commercial fisheries around the State. This process has
been subject to court challenge and judicial interpretation. The process by which special
privilege has been made available for aquaculture has perhaps not been similarly constructed
or if it has by virtue of AFA, it has not been tested in court.

In this context, DFG actions related to SE geoduck farm applicants reflected two concerns:

1. The allocation of the common property geoduck resource to an exclusive user is not
consistent with the requirements of the constitution.2 DFG does not believe the AFA
contemplated the transfer of such a valuable amount of common property resource to

finance farming operations.

DFG believes when the AFA was enacted the only aquatic farming contemplated was a
"suspension” type operation, which involved little or no use of the common property
resource. Even though DFG has relied on the AFA as a basis to transfer standing stock to
“farmers” the department seemingly asserts the nature and scope of the geoduck
operations are substantially different and should be permitted in a manner that provides

more extensive due process to the public at large.

2. The applicants’ proposed sites and species conflicts with an established and ongoing area
activities. Under the legislative intent accompanying the AFA, permitting of aquatic
farming must be done in “full consideration of ongoing activities.” Further, when
assessing the viability of a proposed aquatic farm application the activity “may not
require significant alterations in traditional fisheries or other existing uses offish and

wildlife resources. ”

As discussed in the Background Information section, since the mid-1980s there has been
a small dive fishery harvesting geoducks in south Southeast Alaska waters. DFG is
concerned that this developing fishery is likely to be affected by the proposed geoduck
farming operations, even though this dive fishery has not been historically conducted on
the specific sites set out in the fanning applications.

21t should be noted the constitution appears to provide an exception for the "efficient development of
aguaculture.”
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