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The Honorable Bon Stevens 
DSA. Opposition to House Bill 393 
Page 4

threshold. In addition, the National Conference of Commissioners on Uniform State I-aws has a 
Model Franchise and Business Opportunity Act. This Act has a $500 threshold as well.

In summary, DSA opposes House Bill 393 in its current form, ns it passed the Houso. We will 
only support an amendment to raise the threshold amount from $200 to $500, placing the 
threshold in the definitions section of tho bill. This request is based upon tho practices of the 
vast majority of states regulating the sales of business opportunities as well as the Federal TVadc 
Commission. In addition, the two most widely referenced model acts in this area contain a $500 
threshold, Alaska’s resources should be directed a fighting the fraud posed by large business 
opportunity scnms. Any law in this area should not confuse Alaska’s consumers with a 
convoluted dofinition of a business opportunity.

Thank you for your lime and attention to DSA’s concerns. Pleaso do not hesitate to contact me or 
the DSA directly with questions or concerns. John Hesse of tho DSA can be reached by 
telephone at (202) 220-9420 or by email to jhcssc@dsa.org and I can be reached at the address 
above or kjones@dynamicesscntials.com. Thank you for your time and attention to this 
request.

Sincerely,

Kevin D. Jones 
Vice President

mailto:jhcssc@dsa.org
mailto:kjones@dynamicesscntials.com
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April 26,2002

The Honorable Ben Stevens 
Alaska Senate 
State Capitol, Room 
Juneau, AK 99801-1182

Re: PSA Opposition to House Bill 393 - a Proposal to Regelate the Sale of Business 
Opportunities

Dear Senator Stevens:

I am writing on behalf of the Direct Selling Association (DSA) concerning House Bill 
393, a proposal to regulate the sale of business opportunities in Alaska. Unfortunately, 
we were of the impression that we had an understanding with both the House sponsor as 
well as the three committees that considered the bill. We had agreed to put aside our 
concerns, which are detailed below, and compromise on the issue of most concern to us; 
the threshold dollar exemption for business opportunities originally set at $200. We had 
agreed to a threshold of $250, even though wc requested a $500 threshold. Ii now 
appears that we compromised more than wc had bargained for. The bill was amended on 
the House floor to severely limit the application of this exemption. Consequmtly, I am 
writing to express our outright opposition to the bill and ask that you vote against it in 
committee.

DSA’s Opposition to House Bill 393

Alaska’s consumers need this proposal to be crystal clear on what exactly cojistitutes a 
business opportunity. Our one concern was the exemption threshold of $200 contained 
in the original bill and its placement in the proposal. Even as amended the $250 
exemption contained in the version that passed the House is atypical of other state 
business opportunity fraud statutes.

The clear trend in the regulation of business opportunities is toward higher dollar 
thresholds stated in the definitions section of die law. A majority of the other twenty- 
three states that regulate business opportunities and the Federal Trade Comm ission use a 
$500 threshold stated in the definitions section of their statutes and regulations. Twenty- 
seven states choose not to regulate the sale of business opportunities. If ue state 
chooses to regulate the sale of business opportunities, Alaska should follow die trend and 
enact a bill with a $500 threshold stated in the definition of a business opportunity
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• To focus limited, valuable state resources on situations where people can be 
seriously harmed;

• To reassure people involved in small incomc-caming programs that ihey would be 
protected from inadvertent coverage; and

• To require a strict compliance mode on those business opportunities where people 
invest a large amount of money up-front.

The lower threshold would subject many small incomc-caming opportunities to onerous 
registration and bonding requirements, which would hurt many of these very small 
businesses. It would also take the necessary focue of enforcement off the large business 
opportunities, where people can be seriously harmed, and spread limited state resources 
over a much wider field.

In 1980, ihe Iowa Attorney General’s Office showed that the average business 
opportunity fraud victim lost on average $5,400.. In 1995, the Wall Street Journal ran a 
story entitled "Undercover Blitz Targets Business Opportunity Scams”. This story noted 
that the victims were defrauded of
between $1,500 and $6,000. We believe that Alaska should target the business 
opportunities that pose the most harm. For your information, in 1984 the North American 
Securities Administrators Association developed a model Business Opportunity Sales Act 
(NASAA Model), which contains a $500 threshold. In addition, the National Conference 
of Commissioners on Uniform State Laws has a Model Franchise and Business 
Opportunity Act This Act has a $500 threshold as welL

For all of these reasons, we opposed the bill in its original form. We then agreed to 
compromise in the interests of consumer protection to leave the limit in its place within 
the exemptions section and to live with a dollar amount of $250. We did not agree to any 
other language or limitation. The bill passed cleanly through its remaining committees, 
but was then amended on the House floor, inconsistently with our agreement.

Consequently, DSA opposes House Bill 393 in its current form, as it passed the House. 
Thank you for your time and attention to DSA’s concerns. Please do not hesitate to 
contact me directly with questions or concerns. I can be reached by telephone ai (202) 
220-9420 or by email to ihesse@dsa.org. Thank you for your time and attention to this 
request.

Business Opportunity Dollar Threshold Amounts Exist:

John W. Hesse, II
Senior Attorney & Director, Government Relations

mailto:ihesse@dsa.org
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Honorable Ben S tevens, Chair 
S en a te  Labor and Com m erce Committee 
Alaska Capitol Room, Room 119 
Jun eau , AK 99801-1182

April 26, 2002 RE: HB 393 (Stevens) — Support

D ear Chair S tevens:

On behalf of the m em bers of AARP In Alaska, we urge you and your colleagues 
on the S en a te  Labor and Com m erce Committee to support HB 393, authored by 
R epresentative Gary S tevens, and  co-sponsored by R epresentatives Kerttula, Dyson, 
and Murkowski.

HB 393 will ad d ress  an issue that Is often of concern to  re tire e s .. .  prepackaged 
"business opportunities" targeted  a t novice entrepreneurs and  "work a t hom e” schem es.

T he bill would require tha t sellers of business opportunities register with the S tate 
and would require them  to disclose specific information to the potential buyer before the 
sale. They would also be required to u se  an escrow  account to a ssu re  delivery of • 
promised goods and provide a 30-day right of cancellation to the buyer.

R epresentative S tevens has provided exceptions for som e recognized direct 
selling operations. HB 393 would target those  individuals and organizations that should 
not be allowed to operate in Alaska.

Governm ent h as  a  legitimate role in consum er protection. AARP believes HB 
393 is an  excellent exam ple of appropriate oversight and regulation.

On behalf of all A laskans who have been taken in by phony "business 
opportunities", AARP urges an  “AYE" vote on HB 393.

Should you have any questions about our position, p lease  feel free to contact 
Marie Darlin (586-3637), Coordinator of the AARP Capitol City Task Force; Patrick Luby 
(907-762-3314). AARP Legislative Representative; or m e (907-245-5259).

Thank you for your consideration.

Marguerite S tetson
Executive Council M em ber for Advocacy

cc: Senator Austerman
Senator Leman Senator Torgerson Senator Davis
Representative Gary Steven9 Representative DysonRepresentative Kerttula Representative Murkowski

3601 C street Suita 1420 I Anchorage, AK 99503 1907-341-2277 1907-341-2270 •'ox 11-877-434-7598 TTY 
Esther 'Tess* Canja, President |Willlam D. Novell!. Executive Director and CEO | www.aarp.ora

Sincerely,

http://www.aarp.ora
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The Honorable Ben Stevens, Chair
Alaska Senate
State Capitol
Juneau, AK 99801-1182

Re: PSA Opposition to House Bill 393 - a Proposal to Regulate the Sale of Business 
Opportunities

Dear Senator Stevens:

I am w riting to  you concerning H ouse B ill 393 , a  proposal to  regulate the sale o f  business 
opportunities in Alaska. A s a m em ber o f  the Board o f  Directors o f  the D S A  (Direct Selling  
A ssociation) as w ell as being CEO o f  M annatech, Incorporated, a member o f  the D S A  that sells 
nutritional products, 1 have a great interest in expressing m y opposition to  this bill.

The version o f  HB 393 just recently passed  by the H ou se contains additional, dam aging language. 
Although the $250  threshold remains, the bill n ow  reads “except that this exem ption does not 
apply i f  th e aggregate am ount o f  the sales or offers to se ll the business opportunity that were  
m ade in the previous one-year period by the seller or offeror o f  the business opportunity, or by 
the agent or seller, or by the agent, seller or offeror, exceeded  $ 1 0 ,0 0 0 .” This exact language or 
anything sim ilar to  it is  com pletely  unacceptable to  m e and a  great m any peop le within the direct 
selling industry. Our opposition is based on the fact that registration and bonding w ill be required 
for any com pany regardless o f  th e threshold amount i f  that com pany exceeds the $10 ,000  annual 
cap.

The low er threshold w ould subject m any sm all incom e-earning opportunities to  onerous 
registration and bonding requirements, w hich w ould  hurt many o f  these very sm all businesses. It 
w ould  a lso  take the necessary focus o f  enforcem ent o f f  th e large business opportunities, where 
people can be seriously harmed, and spread lim ited state resources over a much w ider field.

The clear trend in the regulation o f  business opportunities is toward higher dollar thresholds 
stated in th e definitions section o f  the law. A  majority o f  the other twenty-three states that 
regulate business opportunities and th e Federal Trade C om m ission use a $500  threshold stated in 
the defin itions section o f  their statutes and regulations. T w enty-seven states choose not to  
regulate th e sale o f  business opportunities. I f  the state ch ooses to regulate the sale o f  business 
opportunities, Alaska should fo llo w  the trend and enact a bill w ith a $500  threshold stated in the  
definition o f  a business opportunity.

600 S. Royal Lane, Suite 200, C o p p e ll, Texas 75019, Phone: (972)471-7400, Fax: (972)471-8135
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Senator Ben Stevens 
April 29,2002 
Page Two

We would support the adoption of an amendment to the bill, replacing the $200 threshold with a 
$500 threshold. However, we cannot support the bill as it passed the House. We suggest that you 
modify the definition of business opportunity to fulfill our request as follows:

Add the underlined text to Sec. 45.66.900, Definitions;

.. .(2) "business opportunity" means an arrangement under which the seller or a 
person recommended by the seller will provide to the buyer products, equipment, 
supplies, or services enabling the buyer to start a business for which the buyer is 
required to pav an initial fee or sum of money in excess of $500 to the seller 
and under which one or more of the following occurs or is to occur . . . ;  and

Strike Sec. 45.66,220. Exemptions, to conform as follows:

This chapter does not apply to a sale of or an offer to sell (l)o-business 
opportunity if the-total-emount-of the payments to be made-by-the-buyê undef 
the-eontraot is toss than $200t-. .

This change and movement makes it clear to all - consumers and regulators alike - that the type of 
small income-earning opportunity represented by the DSA membership does not fall under this 
law.

In summary, DSA opposes House Bill 393 in its current form, as it passed the House. We will 
only support an amendment to raise the threshold amount ffoin $200 to $500, placing the 
threshold in the definitions section of the bill. This request is based upon the practices of the vast 
majority of states regulating the sales of business opportunities as well as the Federal Trade 
Commission. In addition, the two most widely referenced model acts in this area contain a $500 
threshold. Alaska’s resources should be directed a fighting the fraud posed by large business 
opportunity scams. Any law in this area should not confuse Alaska's consumers with a 
convoluted definition of a business opportunity.

Thank you for your time and attention to DSA’s concerns. I can assure you that the vast majority 
o* our membership agree with the feelings expressed in this letter. Please do not hesitate to 
contact me directly with questions or concerns. I can be readied by telephone at (972) 471-7278 
or by email to bhenrv@mannatech.com. Thank you for your time and attention to this request.

Sincerely,

C h ie f Executive Officer

RMH/cds

mailto:bhenrv@mannatech.com


FISCAL NOTE 
*

STATE OF ALASKA

2002 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title

Fiscal Note Number: 1
Bill Version:
(H) Publish Date:

HB 393
3/1/02

"An Act relating to unfair and deceptive trade
practices and to the sale of business opportunities;. . _____
Sponsor Representative Stevens___________________
Requester House Labor and Commerce Committee

Expenditures/Revenues

Dept. Affected: 
'BRU

Law
Criminal Division: Civil Division

Component Criminal Appeals/Special Litigation
Fair Business Practices__________

"Component No. 2279; 2206

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING ******** ******** ******** ******** ******** ********

CAPITAL EXPENDITURES

mCHANGE IN REVENUES ( ******** ******** ******** ********

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
1108 Statutory Designated Prog Rcpts ******** ********

TOTAL ******** ******** ******** ******** ******** ********

Estimate o f any current year (FY2002) cost: 0.0
Check th is  box (X) if  funding fo r th is  b ill is included in the C overnor's FY 2003 budget proposal: [

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
HB 393 would provide for the registration and regulation of sellers of business opportunities, which are prepackaged 
small business deals offered mainly to novice entrepreneurs over the Internet and through newspaper and radio 
advertisements, television "infomercials," and seminars. Typically, a business opportunity is an arrangement by which 
the seller provides products, equipment, supplies, or services to the buyer; assists the buyer in finding outlets nr 
accounts for the buyer's products or services; purchases the products made, produced, or modified by the buyer; or 
provides the buyer with a marketing plan.

The bill would require that sellers of business opportunities register with the state, disclose specific information 
regarding the business to the buyer before sale, use an escrow account to assure delivery of business assets, and 
provide a 30-day right of cancellation for the buyer.

Prepared by: Joan M. Kasson________________________________________________ Phone (907) 465-5370
Division Attorney General's Office_____________________________________ Date/Time 2/21/02 2:42 PM

Approved by: Kathryn Daughhetee for Bruce M. Botelho, Attorney General Date 2/21/2002______
Agency Department of Law__________________________________________

(Rovisod 9/2001 OMB) Page 1 of 2



F IS C A L  N O T E

ANALYSIS CONTINUATION

A se lle r who reck less ly  violates the registration requirements would be guilty o f a c lass C fe lony. A se lle r who 
reck lessly vio lates the contract o r cancellation provisions would be guilty o f a c lass A m isdem eanor. T he bill would 
a lso  amend AS 4 5 .5 0 .4 7 1 (b ) to specify that a violation o f the s a le  o f business opportunities statute constitutes an 
unfair o r deceptive act o r practice in the conduct o f trade o r commerce.

The Department o f Law does not anticipate significant revenues o r costs from  pasr age o f this legislation . However, 
because there is no regulatory schem e now in effect, we cannot say  with certain ly how much additional s ta ff time will 
be required to implement this bill.

Given our experience with implementing the Te lephone Solicitation Act, we would guess that no m ore than ten or 
twelve se lle rs  o f business opportunities will reg ister in the first year. Assum ing an initial registration fe e  o f $1 50 , the 
revenue in the first y e a r would be approxim ate ly $ 1 ,5 0 0  to $1 ,8 0 0 . With an annual renewal fe e  o f $50 , the revenue 
from  these sam e se lle rs  would be $ 5 0 0  to $ 6 0 0  in the second year, p lus any new initial registrations.

Costs will be generated both by the time spent p rocessing the registration applications, and by time spen t on any 
enforcement actions against unscrupulous se lle rs  o f business opportunities, w ho a re  genera lly  located out o f state and 
who make exaggerated  earnings claims to induce buyer participation, and who would be unlikely to reg iste r with the 
state. W e expect that processing ten to twelve applications per year, while perhaps m ore time consum ing than other 
registrations due to the relative complexity o f the business opportunity registration requirements, can be handled within 
existing funding leve ls . W e have no way o f  anticipating how many enforcem ent actions m ay be required. The 
Consum er Protection unit is aware o f dozens o f business opportunity scam s around the country, arid they know 
A laskans a re  being targeted, but not to what extent. However, the departm ent does not b e lieve the cost o f  pursuing 
limited enforcem ent actions against a few se lle rs  will entail significant am ounts o f s ta ff time. If ou r assum ptions prove 
to be inaccurate, the department may need to see k  additional funding in the future.

STATE O F  A LA SKA  B IL L  N O . HB 393 - FN#1
2002 L E G IS L A T IV E  SESS ION

Page 2 of 2





F I S C A L  N O T E

S T A T E  O F  A L A S K A
2002 L E G IS L A T IV E  S E S S IO N CS HB 418 (L&C)

Title Electronic Proxy Voting & Notification

Sponsor House Labor & Commerce by Request
Requester House Labor & Commerce

Fiscal Note Number:
Bill Version:
() Publish Date:

Dept. Affected;______
BRU Bank ing , S ecurities & Corporation (115)
Component Banking, Securities & Corporation

DCED

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

1233

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 | 0.0

CAPITAL EXPENDITURES |
CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
Check this box fX) if fundina for this b ill Is Included in the Governor's FY 2003 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page If necessary)

This bill amends AS 10.06 related to domestic and certain foreign corporations related to the delivery of 
annual reports, proxy and other information to share holders via most any electronic means. It also allows 
electronic proxy voting. This bill has no fiscal impact on the operations of the division.

Prepared by: Franklin T. Elder, Director Phone 907-465-2521
Division Banking, Securities & Corporations Date/Time 3/4/02 2:56 PM
Approved by: Deborah B. Sedwick, Comm issioner^tP-T Date 3/4/2002
Agency Department of Community & Economic Development

(Rovisod 9/2001 OMD) Page 1 of 1



A l a s k a  S t a t e  L e g i s l a t u r e

I<e; rcsentntive Lisa Murkowski Chair 
Representative Andrew Halcro Vice-Chair 
Reprcscntadve Pete Kott 
Representative Kevin Meyer 
Representative Norman Rokcberg 
Representative Harry Crawford 
Representative Joe Hayes

Alaska State Capitol 
Juneau, AK 99801-1182 

Telephone: (907) 465-4954 
Fax: (907) 465-2293 

Reprcscntative_Lisa_Murkowski@legis.state.ak.us

House Labor and Commerce Committee

Sponsor Statem ent
H ouse Bill 418

Electronic Proxy Voting & Notification

House Bill 418 conforms the Alaska Corporations Code to the laws of many other states 
that recognize the emergence of electronic media as an important means of communication. 
This bill provides shareholders of Alaska corporations the option of electronic proxy voting 
and electronic delivery of notice and meeting materials. Approximately 25 states already 
allow electronic proxy voting.

House Bill 418 also includes provisions that permit corporations to send one copy of an 
annual report and proxy materials to a single address where multiple shareholders reside, 
known as houscholding, and to stop sending corporate materials to last-known addresses at 
which mail is undeliverable. These measures represent significant improvements in efficiency 
and communications with shareholders.

Electronic proxy voting will result in cost savings and added convenience for Alaska 
corporations. Reduction of paper, printing, and postage costs will be substantial—especially 
for larger corporations. Those electing to implement electronic voting will establish secure 
processes in which a PIN is issued to each shareholder. Electronic delivery would be at the 
option of the shareholder. Shareholders will continue to have the option of conventional 
paper or in-person voting.

St.iff Contact: Amy lirickson 465-4954 
Last Updated: February 21, 2002

mailto:Reprcscntative_Lisa_Murkowski@legis.state.ak.us


Sectional Analysis
House Bill 418

Section 1 allows notice of shareholders’ meeting to be given by electronic transmission.

Section 2 provides that notice of shareholders’ meeting may be given by electronic transmission if 
the shareholder authorizes it. Describes how the audiorization must be communicated. Indicates 
when notice by electronic transmission is considered given when using various type of electronic 
transmission.

Section 3 10.06.411 (a) allows a corporatio .i to satisfy its delivery requirement for delivering 
information, including annual reports and proxy statements, to shareholders who share an address 
by delivering the information to the shared address. Lays out what requirements must be met, 
including shareholder consent.

10.06.411 (b) requires a corporat on to begin sending individual copies of die information to a 
shareholder within 3C lays after the corporation receives a shareholder’s revocation of consent to 
delivery to a shared address or a notice from the shareholder that the shareholder wishes to receive 
an individual copy.

10.06.411 (c) provides that a corporation is not required to send certain notices or payments to a 
shareholder until die shareholder provides die corporation with written notice of the shareholder’s 
current address if certain items have been sent by first class mail during the preceding year to die 
shareholder’s address and have been returned undelivcrable.

10.06.411 (d) defines “address” for the section. Includes an electronic mail address, a facsimile 
telephone number, and anodier electronic document destination

Section 4 allows a shareholder to vote by proxy executed by the electronic transmission. Establishes 
certain requirements for a proxy executed by electronic transmission.

Section 5 provides that corporations allowing electronic proxy voting must also provide for all legal 
proxies in the same manner.

Section 6 lists how a corporation may deliver its annual report.

Section 7 amends the definition of “proxy” to include an electronic transmission.

Section 8 defines “electronic transmission” and “signed” for the chapter.

Section 9 provides transition that the department may proceed to adopt regulations necessary to 
implement the changes in this act.

Section 10 provides transitional effective date for re_ ilations to begin implementation.

Stnff Contact: Amy lirickson 
Last Updated: March 5,2002

Electronic Proxy & Voting Notification

Section 11 states effective date of January 1, 2003.
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DATE: 3/18/02 FURTHER: Judiciary
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Labor and Com m erce Committee considered CS FOH HOUSE BILL NO. 418(L&C)
HB 418 ELECTRONIC PROXY VOTING & NOTIFICATION

“An Act am ending the Alaska Corporations Code a s  it relates to delivery of annual reports, notice of 
shareholders’ m eetings, proxy statem ents, and other information and items to shareholders, to voting, and to 
proxies, including electronic proxy voting and  proxy signing; and providing for an effective date.“

and  recom m ends: Senate Bill:
[ ] sam e title

[ ] be replaced with C S ______________________________ (__________) [ j new title
House Bill:

[t f  adopt previous  CS j   , (__________ ) [ ] sam e title
' [ j technical title

[ ] a ttachedam endm ent(s) [ j new: S C R #_____

[ ] adopt Letter of Intent b y    Committee

[ ] further referral to • ; ‘ Committee

NEW FISCAL NQTE(S): PREVIOUS FISCAL NOTE(S):





F I S C A L  N O T E

S TA TE  O F  A LA SKA
2002 L E G IS L A T IV E  SESS ION

Revision Date/Time (Note if correction):___________
Title Relating to tattooing and body piercing

Fiscal Note Number:

Bill Version:

(H) Publish Date:

CSHB 443(L&C)
4/3/02

Dept. Affected: 
'BRU

Environmental Conservation
Environmental Health

Component Food Safety and Sanitation
Sponsor
Requester

Rep Kohring
House Labor and Commerce Committee Component No. 2343

E x p en d itu re s /R ev e n u es (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
3.1 0.0 0.0 0.0 0.0 0.0
0.2 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 3.3 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 i 0.0 0.0
CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0̂ 0]
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 2.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type-Do not abbreviate) 1.3 0.0 0.0 0.0 0.0 0.0

TOTAL 3.3 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
Chock this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal: 

POSITIONS _______
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a sep a ra te  p a g e  i f  n ecessa ry )

This bill will require public notice of a revised effective date for application and fees. A portion of this cost 
would be covered by interagency receipts from the Department of Commerce and Econom ic 
Development, Division of Occupational Licensing. General funds will be required to cover the remainder 
of the public notice cost.

Prepared by: Mary Siroky - Legislative Liaison
Division Statewide Public Services
Approved by:
Agency

Phone (907) 465-5355 
Date/Time 3/22/02 3:16 PM

Kurt Fredriksson - Deputy Commissioner
Department of Environmental Conservation

Date 3/22/2002

(Revised 9/2001 OMB) Page 1 of 1



A L .  S K A  S T A T E  L E G I S L /  U R E

Interim:
60C East Railroad Avenue 
Wasilla, Alaska 99654 
(907) 373-1842 
Fax -(907) 373-4729

Session:
State Capitol Building, Room 24 

Juneau, Alaska 99801-1182 
(907) 465-2186 

F ax- (907) 465-3818
REPRESEN TA TIV E V IC  K O H R IN G

DISTRICT 26

SPONSOR STATEMENT
HOUSE B ILL 4 4 3

T A T T O O IN G  A N D  B O D Y  P IE R C IN G

In 2000, the Legislature passed SB 34 to bring tattoo and body piercing 
practitioners under the regulation and licensing requirem ent of AS OS. 13, 
Barbers and Hairdressers. The legislation established qualification and 
training requirements for license applicants, regulations for shop licenses, and 
set application deadline and initial licensing dates.

The 2000 legislation did not allow for a grace period or appeal process for 
missing the license application deadline. Several established practitioners 
missed the deadline because they were unaware of the new regulations. Shops 
not meeting the new requirem ents will have to close or cease the effected part 
of their business. This will result in loss of income to shop owners, 
practitioners, shop support staff and vendors.

This bill will extend the application period and the initial licensing date.

W a s i l l a  • F a i r v i c w  L o o p  • E k i u t n a  • P e t e r s  C r e e k
E-Mail: Rcprcscnc.itivc_Vic_Kohring(5!4egis.statc.i>k.us • Toll Free Ye,ir Rami,I: (SCO) jpS-1iS6



A L A S K A  S T A T E  L E G I S L A T U R E

Interim:
600 East Railroad Avenue 
Wasilla, Alaska 99654  
(907) 373-1842  
Fax -(907) 373-4729

Session:
State Capitol Buildin' \o o m 4 2 1  

Juneau, Al?' . 99801-1182  
(907) 465-2186  

Fax - (907) 465-3818

R EPR ESEN TA TIV E V IC  IC O H R IN G
DISTRICT 26

SECTIONAL ANALYSIS 
CS HOUSE B ILL 4 4 3  (L&C)

TATTOOING AND BODY PIERCING
♦ Section  1(a)(1) extends the application deadline from Ju ly  1, 2001, to 

October 1, 2002.
■ This will allow practitioners who missed the original deadline 

additional time to file for transitioned license.

♦ S ection  1(a)(2) changes the wording for the qualifying experience period 
from 12 out of the 24 consecutive m onths immediately preceding the 
transitional application to 12 out of the 24 m onths beginning Ju ly  1,1999, 
and Ju n e  30, 2001.

■ This, in effect, keeps the qualifying period the same as the current 
sta tu te . An applicant m ust have been qualified to apply for the 
transitional license by Ju ly  1, 1999, the date of the original 
application deadline.

♦ S ection  2 changes the licensing requirem ent date for the initial member 
appointed to the Board from Ju ly  1, 2002, to December 1, 2002.

♦ S ection  3(a) changes the effective date for licensing and, notification 
requirem ents, from Ju ly  1, 2002, to December 1, 2002.

* The licensing requirem ent date has to be after the application
deadline. Making the license and effective dates December 1, 2002, 
will give the departm ent time to process the applications and 
adm inister the test before the application requirement date without 
unduly delaying regulations or the apprenticeship period for people 
wishing to enter the profession.

W a s i l l a  • F a i r v i e w  L o o p  • E k i u t n a  • P e t e r s  C r e e k
E-Mail: Reprcsencative_Vic_Kohring@legis.stace.ak.us • Toll Free Year Round: (S00) 468-2186
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A J L  J K A  S T A T E  L E G I S L A  U R E

Interim:
600 East Railroad Avenue 
Wasilla, Alaska 99654 
(907) 373-1842 
F a x -(907) 373-4729

Session:
State Capitol Building, Room 24 

Juneau, Alaska 99801-1182 
(907) 465-2186 

F a x - (907) 465-3818

REPRESEN TA TIV E V IC  K O H R IN G
DISTRICT 26

H B  4 4 3

T A T T O O I N G  A N D  B O D Y  P I E R C I N G

B a c k g r o u n d  I n f o r m a t i o n

SB 34 was Introduced In 1999 to regulate tattooing and body piercing practitioners 
by licensing them through the Division of Occupational licensing under the Barbers 
and Hairdressers Board. The bill, amending AS 08.01.065 and 08.13 was signed into 
law May 31, 2000, with various effective dates:

• Section 31(a)(1), chapter 93, SLA 2000 set the transitional license application 
deadline as July 1, 2001.

• Section 32, chapter 93, SLA 2000 set the licensing requirement date for the 
initial member appointed to the Board as Ju ly  1, 2002.

• Section 35(a), chapter 93, SLA 2000 set the licensing requirement date for 
practitioners as July 1, 2002.

W a s i l l a  • F a i r v i e w  L o o p  • E k i u t n a  • P e t e r s  C r e e k
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A L :  J K A  S T A T E  L E G I S L A  U R E

Interim:
600 East Railroad Avenue 
Wasilla, Alaska 99654 
(907)373-1842 
Fax -(907) 373-4729

H B  4 4 3

T A T T O O I N G  A N D  B O D Y  P I E R C I N G

I s s u e  S t a t e m e n t

Several practitioners missed the application deadline set by the passage of SB 34 
because they did not know of its existence. No mechanism was provided for qualified 
practitioners who missed the Ju ly  1, 2001, deadline.

Notices were only sent out to “obvious" business nam es and to persons on DCED and 
DEC’s interested party lists. Businesses without some catch word in their title were 
not notified. Newspaper notices arc ineffectual because most people don't go looking 
for them unless they already know the regulation exists.

Under these new regulations, practitioners who missed the deadline:
• will have to close their own business. This would result in:

■ loss of income for practitioner;
■ loss of income for employees;
■ loss of income for support vendors, etc.

• practitioners with many years experience might be put in the position to have 
to "apprentice” under a competitor with far less experience in order to qualify 
for a license If:

° the practitioner can find a licensed practitioner willing to hire him /her;
■ there is a licensed practitioner in the area.

If the practitioner is unable to find someone to "apprentice" under, he/she would 
have to:

• relocate to another area where a willing licensed practitioner is available, or
• find another line of employment.

Session:
State Capitol Building, Room 24 

Juneau, Alaska 99801-1182 
(907) 465-2186 

F ax-  (907) 465-3818

REPRESEN TA TIV E V IC  K O H R IN G
DISTRICT 26

W a s i l l a  • F a i r v i c w  L o o p  • E k i u t n a  • P e t e r s  C r e e k
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Tattooing Bill

Subject: Tattooing Bill
Date: Mon, 08 Apr 2002 10:16:19 -0800 

From: Judy Weske <judy_weske@dced.state.ak.us>
To: Sharron Odell <Sharron_Odell@legis.state.ak.us>

S h a r r o n ,  I w a n t e d  t o  l et y o u  k n o w  t h e  B o a r d  o f  B a r b e r s  o f  H a i r d r e s s e r s  

is m e e t i n g  t o d a y  i n  A n c h o r a g e  a n d  t h e y  h a v e  g o n e  o n  r e c o r d  t o  s u p p o r t  

t h e  c h a n g e s  t o  H B  4 43. D o  y o u  n e e d  a n y t h i n g  f o r m a l  f r o m  t h e m ?  I ' m  

t r a i n i n g  a  n e w  e m p l o y e e  t o d a y ,  s o  if y o u  n e e d  t o  r e a c h  m e  t o  d i s c u s s  

this, p l e a s e  c a l l  o u r  m a i n  d e s k  a t  4 6 5 - 2 5 3 5  a n d  a s k  t h e  r e c e p t i o n i s t  to  

t r a c k  m e  d o w n .  (I t r i e d  c a l l i n g  y o u  b u t  d i d n ' t  g e t  a n  a n s w e r . )

1 of 1

4

4/8/2002 i 1:21 AM

mailto:judy_weske@dced.state.ak.us
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March 7, 2002

Vic Kohring 
Slate Representative 
Alaska Stale Capitol, Rm. 24 
Juneau, Alaska 99801

To Whom Tt May Concern,

I received a package of material regarding House Bill 443 from Vic 
Kohring's office which addresses the need to extend tho application period 
for Tattoo and Body Piercing.

I work at Muttley's Tattoo Clinic and am aware that wc should have 
received the applications, but didn't. Shouldn't something of this importance 
have been sent "Registered Mail"?

1 believe the need to regulate the industries is a valid one and perhaps 
even long in coming but at the same time 1 see no need to make sacrifices of 
the qualified tradesmen in our haste to implement them.

Tf these amendments are not excepted, what recourse do we artists and 
piercers who should have been notified but were not, have available to us?

Thank You
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March 7, 2002

Vic Kohring 
Sraie Representative 
Alaska State Capitol, Rm 24 
Juneau Alaska 99801

Dear Sirs:

I have been tattooing in Alaska for over fifteen years and frankly we 
are well overdue to be regulated.

My personal complaint is that there were applications for transitional 
licensing sent out to all listed "Tattoo" Facilities. Unfortunately, we failed to 
receive an application at my establishment, and we were unaware that said 
application even existed for well over a month after it was due.

Sirs, you would think that a letter that would determine the fate of a 
career or livelyhood would be serious enough to be registered mail. Myself 
and my employees more than meet the criteria set for the Transitional 
Licensing.

It is my belief that if a person meets the requirements for any job that 
requires an occupational license,they should be granted that license.

It is my understanding that the outcome of House Bill #443 will 
determine whether or not I may continue run a successful small business. Mot 
only am I battling for myself but also for my employees, who are counting 
on me to provide them with job security

I am also battling for our clients. We were recently voted "Best in the 
Valley" by a readers poll in the "Frontiersmen" our local editorial.

I am one man struggling to keep my business flourishing and 1 would 
be, very dissapointed to see the "Best in the Valley" close their doors.

I am willing to give my testimony telcphonically or in person if need 
be. Please, help me save my business and the careers of those working for 
me.

Owner
Muttley's Tattoo Clinic
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Lakeland Wlnlcrsun Luczak-Peck 
Hc33 Box 3050 
WwHls, AK996S4 
(907)357-4791

March 8 ,2002

Vic Kohring.
State Representative 
Alaska State Capitol, Room 24 
Juneau, Alaika 99801

To whom it may concern:
My name la Lakeland Winters un Luczak-Peck, and 1 am an upcoming hopeful in tho tattoo 

industry. 1 had retieved a package regarding House Bill #443 recently, and I noticed that if  tho bill does not 
pass,! may not begin my apprenticeship In the art o f  Tattoo. Currently I am employed by Jeff Martin o f 
"M uttJe/s Tattoo Clinic" in Wasilla. Tt is my understanding that I  need 12 to 24 consecutive months o f 
training under a person whh a  valid practitioner's license. I t is my concern that House Bill #443 is passed, so 
that my employer ( who did not redcve his license renewal forms, due lo a tccbnicalHty) may remain licensed 
for the duration of my apprenticeship. Personally I  think it would be unfair to  deny my training, especially 
after I have already put so much into this, thus fhr.

Sincerely,

Lakeland Wimenun Luczak-Peck 
Mauley's Tattoo Clinic Employee
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Max ch. 12, 2002

Vic Kohring 
S tate Representative 
S tate Capitol Building Rm 24 
Juneau, Alaska 99001-1182

Dear Honorable S ira ,

Hello, ay name ia  A pril Smiloff. I am w riting in  regards to 
House B ill 443. I  support B ill 443. I  have m ultiple reasons 
on why B ill 443 should be passed. May I  ask you to  take a 
l i t t l e  of your time to  road over my le t te r  of 
r qaommendation7

Tattoo and Body Piercing Regulations are in  d ire  need, there 
ia  no denying th a t fa c t .  There does need to be certain  
guidelines to  Tattooing and Body Piercing; i f  not every 
ignorant person would p ractice  in  a very u n a te rile , unsafe 
environment.

Tha complicated job of regulating  and w riting these 
guidelines was dumped on tha Board of Barbara and 
Hairdreaaora. a l l  know what happens when you s ta r t  
ro llin g  a large otono down a h i l l  without looking before you 
above. I  beliQve th is  has happened with Tattoo and Body 
Piercing regulations. I t  a l l  happened very quickly, not a l l  
things were thought over thoroughly. I t  would take me too 
long to  explain a l l  of them, My po in t ia  th a t  i f  you pass 
House B ill  443 thin w ill give you a second glance down the 
h i l l .  Therefore, the Board of Barbers and Hairdressers w ill 
have more time to think out thouroughly th e ir  law making.

In the hastiness th a t the Regulations hAve been handled so 
f a r ,  some people have not been properly contacted, or evan 
had known about the proposed regu lations, l e t  alone known of 
the deadline. I hope these other concerned peoples have also 
had taken the time to  w rite th e ir  recomendation, so you know 
I am not tha only one.

I  am able to  do a telephone conference during the hearing.
I f  you have any questions please contact mo. I  thank you fo r 
taking the time to read ay l e t t e r  of recomendation in 
SUPPORTING HOUSE BILL 443.

Q p r i l  S m i l o f f
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March 14,2002 
Attention Vic Kohring 
State representative

Bill #443

Dear committee,
My name is Ray Bilodeau I am owner and operator of Dragon Ray’s Tattoos in 

Anchorage, AK I also operate Dragon Ray’s West of Boise, ID. I was unable to meet the 
July deadline due to working out of state, I would appreciate the opportunity to make 
application for licensing in AK, so 7 would support your bill #443 and would like to 
testify at the hearing. I also had to at high expense to myself relocate one of my Tattoo 
artist Noelin Wheeler to my shop in Boise because of the fast deadline that would not let 
him complete time apprenticeing if your bill works he would be able to return to Alaska 
where his family is and work in my shop. I also would be able to operate my own shop, 
and it would untie my hands to let me operate my business without limits and options. 
Please contact me for any further information at 1 208 887 7651 or 1 208 571 2447 we 
both would like the opportunity to testify at the committee.





ALASKA STATE LEGISLATURE 
House of Representatives

COMMITTEE ASSIGNMENTS:

JUDICIARY COMMITTEE. CHAIRMAN 
LABOR & COMMERCE COMMITTEE. MEMBER 
LEGISLATIVE COUNCIL. MEMBER 
SPECIAL COMMITTEE ON ECONOMIC DEVELOPMENT & 

TOURISM , MEMBER

webs ile : htlp:\\www. akrepub licans .org\Rokeberg .htm

INTERIM:
716 W EST 4TH AVENUE. SU ITE 3 50  
ANCHORAGE, AK 99501 
PHONE: (907) 269 -0117 
FAX: (9 0 7 ) 269 -0119

SESSION :
ALASKA STATE CAPITOL 
JUNEAU, AK 99801 -1182 
PHONE: (907 ) <165-4968 
FAX: (9 0 7 ) 465-2040

R e p r e s e n t a t i v e  N o r m a n  R o k e b e r g
e-mail: Representative_Norman_Rokeberg@legis.state.ak.us

SPONSOR STATEM ENT 
C O M M ITT EE SUBSTITUTE HOUSE BILL 470 (LABOR & CO M M ERCE) (title

am ended)
AN A CT RELATING TO  PUBLIC O FFERIN G  STATEM ENTS RQUIRED 
UNDER TH E UNIFORM  COM M ON IN TER EST O W N ERSH IP ACT; AND 

PROVIDING FO R  AN EFFE C T IV E  DATE

CSHB 470 (L&C) (title am ended) puts into statu te  w hat is curren tly  the practice in 
regards to public offering statem ents (POS) fo r w hat a re  commonly referred  to as 
condom inium  developments.

AS 34.08.580 currently  provides th a t a purchaser, p rio r  to conveyance of title, may 
cancel a  purchase agreem ent w ithin 15 days of receipt of a public offering 
statem ent. Such cancellation is m ade w ithout penalty and each paym ent m ade by 
the purchaser before cancellation m ust be refunded prom ptly  to the purchasers.
The problem  occurs because a  POS with a final legal description cannot be issued 
until the un it is built and surveyed. This technical requ irem ent of the law effectively 
inhibits the “pre-sale” of sm aller projects. This is especially difficult when a  custom 
u n it is being built as the buyer can cancel the agreem ent w ithout penalty 15 days 
a fte r th a t un it is built and surveyed. W hat happens is th a t high-end units, e.g., a 
$500,000 custom  condominium, cannot get financing due to this recision provision.

CSHB 470 (L&C) (title am ended) indicates th a t a  prelim inary  version o f the POS 
th a t reasonably reflects the contents of the POS th a t is subsequently recorded may 
be used. I t  gives the custom er 15 days a fter the receipt of the prelim inary  POS to 
cancel a contract.

A dditionally CSHB 470 (L&C) (title am ended) changes the cu rren t penalty  for 
noncom pliance with the POS statu tes from  a fla t ten percen t no m atter w hat the 
“m istake” m ight be to “up to”  ten percent. This way the e rro r  may be judged on its 
m erit and penalties may be charged accordingly.

This legislation is needed in o rd er to keep the business of building custom  units 
available as an option for a purchaser.

ED 03:03/25/02

mailto:Representative_Norman_Rokeberg@legis.state.ak.us


ALASKA STATE LEGISLATURE 
House of Representatives

COMMITTEE ASSIGNMENTS:

JUDICIARY COMMITTEE. CHAIRMAN 
LABOR 4  COMMERCE COMMITTEE. MEMBER 
LEGISLATIVE COUNCIL, MEMBER 
SPECIAL COMMITTEE ON ECONOMIC DEVELOPMENT & 

TOURISM, MEMBER

website: httpA\www.akrepublicans.org\Rokeberg.htm

INTERIM:
71 6  W EST 4TH AVENUE, SUITE 350 
ANCHORAGE. AK 99501 
PHONE: (90 7 )2 6 9 -0 1 1 7  
FAX: (907) 269-0119

SESSIO N:
ALASKA STATE CAPITOL 
JUNEAU. AK 99801-1182 
PHONE: (907) 465-4968 
FAX: (907) 465-2040

R e p r e s e n t a t i v e  N o r m a n  R o k e b e r g
e-mail: Representative_Norman_Rokeberg@legis.state.ak.us

SECTIO N A L ANALYSIS 
CO M M ITTEE SUBSTITUTE HOUSE B ILL 470 (LABOR & CO M M ERCE) 
AN ACTRELATING TO  PUBLIC O FFER IN G  STA TEM EN TS REQ U IRED  
UNDER TH E UNIFORM  COM M ON IN TER EST O W N ER SH IP ACT; AND 

PRO V ID IN G  FO R  AN EFFEC TIV E DATE

By Representative N orm an Rokeberg

Section 1: Amends AS 34.08.520 [Liability fo r public offering statem ent
requirem ents] to include “o r a prelim inary  version o f the public 
offering statem ent tha t reasonable reflects the contents o f the public 
offering statem ent th a t is subsequently recorded”.

Section 2: Amends AS 34.08.530 [Public offering statem ents generally] to include
“or a prelim inary version of the public offering s tatem ent tha t 
reasonable reflects the contents of the public offering statem ent th a t is 
subsequently recorded”. Am ended subsection (11)(B) to provide that 
instead of a fla t ten percent penalty, the penalty m ay be “up to” ten 
percent.

Section 3: Amends AS 34.08.580 [P urchaser's  righ t to cancel] to include “o r a
prelim inary version of the public offering statem ent th a t reasonable 
reflects the contents of the public offering statem ent th a t is 
subsequently recorded”.

S e c t io n  4 : Im m e d i a t e  e f f e c t i v e  d a t e .

E D 3 :03/25/02

http://www.akrepublicans.org/Rokeberg.htm
mailto:Representative_Norman_Rokeberg@legis.state.ak.us


F I S C A L  N O T E

STA TE  O F  A LA SK A
2002 L E G IS L A T IV E  SESS ION

Revision Date/Time (Note if correction):
Title Common Interest Ownership

Fiscal Note Number: 1
Bill Version:
(H) Publish Date: 3/13/02

CSHB 470(L&C)

Sponsor
Requester

Representative Rokeberg

Dept. Affected:________D C E D ___________________
_BRU  Banking, Securities. & Corporations (115)
Component Banking, Securities, & Corporations______

House Labor & Commerce Component No. 1233

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES n rCHANGE IN REVENUES (

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
1156 RSS

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any curren t year (FY2002) cost: 0.0
Check th is  box (X) if  fund ing  fo r  th is  b ill is  ncluded in the G overnor's FY 2003 budget proposal: L

POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)

The proposed legislation deals with common ownership property - condominia, cooperatives, etc. - and would 
require certain disclosures to be made in writing 15 days before a consumer signs a contract or the consumer can 
cancel within 15 days after the disclosures are received. Any preliminary disclosure would only meet the bill's 
requirements if it "reasonably reflects" the disclosure subsequently filed for record.

The division does not anticipate any fiscal impact with the proposed legislation.

Prepared by: Franklin T. Elder, Division Director_____________________  Phone 465-2521
Division Banking, Securities, and Corporations___________________  Date/Time 3/4/02 2:02 PM
Approved by: Deborah B. Sedwick, Commissioner_________________________  Date 3/4/2002______
Agency Department of Community & Economic Development__________

(Reviled 0/2001 OMQ) Page 1 of 1
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(a) Except as provided in (b) of this section, a public offering statement must fully and 
accurately contain or disclose

(1) the name and principal address of the declarant and of the common interest community 
and indicate whether the common interest community is a condominium, cooperative, or planned 
community;

(2) a general description of the common interest community, including, in a building 
constructed for residential purposes with horizontal boundaries, the area of the interior surface of 
floors available for residential purposes and, to the extent possible, the types, number, and 
declarant's schedule for the commencement and completion of construction of buildings and 
amenities that the declarant anticipates including in the common interest community;

(3) the number of units in the common interest community;

(4) copies and a brief narrative description of the significant features of the declaration, other 
than plats and plans, and

(A) any recorded covenants, conditions, restrictions, and reservations affecting the common 
interest community;

(B) the bylaws and any rules or regulations of the association;

(C) copies of any contracts and leases to be signed by purchasers at closing; and

(D) a brief narrative description of any contracts or leases that will or may be subject to 
cancellation by the association under AS 34.08.360;

(5) any current balance sheet and a projected budget for the association, either within or as an 
exhibit to the public offering statement, for one year after the date of the first conveyance to a 
purchaser, and the current budget of the association, the name of the person who prepared the 
budget, and a statement of the budget's assumptions concerning occupancy, assumptions 
concerning the calculation of the amount of reserves certified by a certified architect or engineer, 
and inflation factors, including, without limitation,

(A) a statement of the amount included in the budget as a reserve for repairs and replacement 
including the estimated cost of repair or replacement cost and the estimated useful life of the 
asset to be repaired or replaced;

(B) a statement of any other reserves;

(C) the projected common expense assessment by category of expenditures for the 
association; and
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(6) any services not reflected in the budget that the declarant provides, or expenses that the 
declarant pays and that the declarant expects may become a common expense of the association 
at a subsequent time and the projected common expense assessment attributable to each of those 
services or expenses for the association and for each type of unit;

(7) any initial or special fee due from the purchaser at closing, together with a description of 
the purpose and method of calculating the fee;

(8) a description of liens, defects, or encumbrances on or affecting the title to the common 
interest community;

(9) a description of financing offered or arranged by the declarant;

(10) the terms and significant limitations of warranties provided by the declarant, including 
statutory warranties and limitations on the enforcement of the warranties or on damages;

(11) a statement that

(A) within 15 days after receipt of a public offering statement a purchaser, before 
conveyrnce, may cancel any contract for purchase of a unit from a declarant;

(B) if a declarant fails to provide a public offering statement to a purchaser before conveying 
a unit, the purchaser may recover from the declarant 10 percent of the sales price of the unit plus 
10 percent of the share, proportionate to the common expense liability of the unit, of any 
indebtedness of the association secured by security interests encumbering the common interest 
community; and

(C) a purchaser who receives the public offering statement more than 15 days before signing 
a contract cannot cancel the contract;

(12) a statement of any unsatisfied judgments or pending suits against the association, and the 
status of any pending suits material to the common interest community of which a declarant has 
actual knowledge;

(13) a statement that a deposit made in connection with the purchase of a unit will be held in 
an escrow account until closing and will be returned to the purchaser if the purchaser cancels the 
contract under AS 34.08.580, together with the name and address of the escrow agent;

(14) any restraints on alienation of any portion of the common interest community and any 
restrictions

(A) on use, occupancy, and alienation of the unit; and

(B) on the amount for which a unit may be sold or on the amount that may be received by a

(D )  th e  p r o je c t e d  m o n t h ly  c o m m o n  e x p e n s e  a s s e s s m e n t  f o r  e a c h  t y p e  o f  u n i t ;
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unit owner on sale, condemnation, or casualty loss to the unit or to the common interest 
community, or on termination of the common interest community;

(15) a description of the insurance coverage provided for the benefit of unit owners;

(16) current or expected fees or charges to be paid by a unit owner for the use of the common 
elements and other facilities related to the common interest community;

(17) the extent to which financial arrangements have been provided for completion of 
improvements that the declarant is obligated to build under AS 34.08.690;

(18) a brief narrative description of zoning and other land use requirements affecting the 
common interest community;

(19) each unusual and material circumstance, feature, or characteristic of the common interest 
community and the units; and

(20) in a cooperative,

(A) whether each unit owner will be entitled, for federal, state, and local income tax 
purposes, to a pass-through of deductions for payments made by the association for real estate 
taxes and interest paid the holder of a security interest encumbering the cooperative; and

(B) a statement as to the effect on each unit owner if the association fails to pay real estate 
taxes or payments due the holder of a security interest encumbering the cooperative.

(b) If a common interest community composed of not more than 12 units is not subject to 
any development rights and power is not reserved to a declarant to make the common interest 
community part of a larger common interest community, group of common interest communities, 
or other real estate, a public offering statement may but need not include the information required 
by (a)(9), (10) and (15) - (19) of this section and the narrative descriptions of documents required 
by (a)(4) of this section.

(c) A declarant promptly shall amend the public offering statement to report any material 
change in the information required by this section.
(§ 1 ch 95 SLA 1985)
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Representative Norm Rokeberg 
Alaska Legislature 
House of Representatives 
716 West 4th Ave. Suite 350
Anchorage, AK. 99501 February 26, 2002

Dear Representative Rokeberg:

After three years of planning and permitting, Land's End Resort started development of 
luxury townhomes adjacent to Land's End Resort on the Homer Spit in spring 2000. We have a 
permit to build up to 21 units, with a total project value in excess of $10 million. As 
condominiums, the project is controlled by the Uniform Common Interest Ownership Act (AS 
34.08).

We completed and sold the first phase of three units in 2000, and the second phase of three 
units is under construction. We have employed all local labor and purchased materials locally, 
much of which has occurred in the shoulder months when jobs are scarce.

During the first phase, we learned of a glaring deficiency or lack of clarity in state statutes 
which threatens our project, indeed any project similar to ours. This uncertain language places 
an unforeseen and unreasonable level of risk on developers and lending institutions. Through 
simple clarification of language in the statute we can eliminate this uncertainty to everyone's 
benefit, while maintaining 100% of the consumer protection and standards of disclosure 
intended by existing statutes.

AS 34.08.580 provides that a purchaser of a condominium, prior to conveyance of title, may 
cancel a purchase agreement within 15 days of receipt of a Public Offering Statement (POS). 
Such cancellation is without penalty and each payment made by the purchaser before 
cancellation must be refunded promptly to the purchaser. This provision is designed to ensure 
full disclosure of all matters effecting title and finances and to allow a buyer 15 days to read 
and understand these facts before a purchase agreement becomes binding.

The deficiency in existing statutes is this: much of what statutues require to be disclosed within 
the POS cannot be precisely defined until after construction. Therefore, to be 100% compliant, 
a POS cannot technically be complete and delivered to a buyer until after their unit is built. 
Statutes give the buyer 15 days after delivery of the POS to cancel the agreement without 
penalty-clearly an unreasonable burden for the developer.

The law is not clear that a "draft" or preliminary POS which contains all the required 
disclosures, except those which cannot physically be concluded until after construction, is 
legally sufficient to meet the intent of AS 34.08.580. Developers deserve the security of a 
binding contract and cash deposit prior to constructing a $500,000 custom home. Interim 
lenders require high levels of security prior to issuing construction loans. It makes sense that a 
POS can be issued prior to construction.

4786 Homer Spit Road, Homer, Alaska 99603 
(907) 235-0400 Outside Alaska • (800) 478-0400 Reservations within Alaska • Fax (907) 235-0420 

www.lands-cnd-resort.com • landsend@alaska.net

http://www.lands-cnd-resort.com
mailto:landsend@alaska.net
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Existing statutes reflect the situation in the early 1980's, when large condominium complexes 
were pre-built with only a portion of the units pre-sold. Developers at that time were not 
increasing their risk with each additional purchase agreement, since the units were already 
constructed. Since the units were pre-designed and built, the POS could contain precise 
allocations based on as-built surveys.

With Land's End Lodges, each unit is custom built to owner's specifications. They must be pre­
sold and financially guaranteed to avoid the risk to the developer of building something 
which the purchaser can cancel without penalty after construction.

AS 34.08.600 clearly contemplates that buyers will be executing purchase agreements prior to 
actual construction. However, the wording of the existing statute is sufficiently vague as to 
cast doubt over the legality of issuing a POS anytime prior to completion of the unit without 
the precise allocations, floor plans and final corresponding budget numbers which are derived 
from the final as-built survey. This casts uncertainly over the validity of the 15 day right of 
cancellation within the contract, which in turn casts doubt over the entire development.

The simple solution to this uncertainly is to clarify that developers may issue a POS prior to 
construction and final as-built survey, provided the disclosures are based on the most accurate 
data available and are substantially the same as those contained in the final recorded 
Declaration and as-built survey.

Thank you for your help on this matter. I am confident that this clarification will be welcome 
by any one familiar with condominium development, as well as by those who seek to 
promote fair and honest trade practices.

4786 HOMER SPIT ROAD • HOMER • ALASKA 99603 
(907) 235-2500 (Outside Alaska) • (907) 800-478-0400 (Reservations within Alaska) • FAX (907) 235-0420
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Representative Norm Rokeberg 
State Capitol
Juneau, Alaska 99801-1182

RE: HD 470 -  An Act relating to common interest ownership; and providing for an
effective date

Dear Representative Rokeberg,

The Alaska Association of REALTORS with over 1,100 members statewide supports 
House Bill 470 which would currently put into practice in regards to public offering 
statements for condominium developments and would make is possible for high-end units 
to obtain financing.

The Association is in favor of the provisions provided in this bill to keep the business of 
building custom condominium units available as an option for a purchaser.

The Alaska Association of REALTORS encourages the passage of House Bill 470.

Sincerely,
»

Don McKenzie 
President

The Voice for Real Estate ™ in Alaska
REA LTO R' 11 a  reg is te red  m in t  winch kJemrflot 2 p r s l s i t to n *  In 
r u l  s j to le  who subscrib es  to a  stric t C o d s  o t Ethics os a  msmfcor 
a t |h s  NATIONAL ASSOCIATION O F REALTOR9*
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ALASKA STATE 
HOM EBUILDERS ASSOCIATION

March 12 ,2002
^  1 3 2 m

Norm Rokeberg

Dear Mr. Rokeberg;

The Alaska State Home Builders is made up o f a diverse group o f people statewide 
numbering over 800 members. March 5th our Board o f Directors mot in Juneau and 
unanimously agreed to support the two fast-track items in HB 470. During our hill visits 
March 6th to facilitate our viewpoint we handed out our position paper to your office and 
several others. . .

This is the official position o f the Alaska State Home Builders Association. We 
appreciate all o f  your work on this important construction industry issue.

Sincerely,

Jim Ward 
President
Alaska State Home Builders Association

Alan Wilson 
Legislative Co-chair

Robin Ward 
Legislative Co-chair

©301 SCHOON ST • SU ITE 2 0 0  • ANCHORAGE, A LA S K A  • 995 18  
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Sponsor Statement for House Bill 471

House B ill 471 proposes changes to the A laska Industrial Developm ent and Export Authority (AIDEA) 
statutes relating to the com putation of the AIDEA dividend and the eligibility requirem ents for AIDEA's 
Rural D evelopm ent Initiative Fund (RDIF) program. T he House C& RA committee am ended House Bill 

.471 to include a proposal to increase the m axim um  loan am ount for the Alaska Energy Authority's (AEA) 
Bulk Fuel R evolving Loan Fund.

The change to the dividend statute results in a status quo dividend form ula necessitated by accounting and 
reporting changes. U nder current state law, A ID EA pays an annual dividend to the State of A laska’s 
General Fund, the am ount o f which is based on the agency’s “net incom e” and “unrestricted net incom e.” 
Alaska Statutes define these two terms as the “net incom e” and “unrestricted net incom e" included in 
AID EA ’s audited financial statement.

New standards adopted by the Governm ental A ccounting Standards Board (GASB) provide that audited 
financial statem ents, such as the one produced by AID EA, will no longer include the term s for either “net 
incom e” or “unrestricted net income." This elim inates the reference used by current statutes to define the 
two terms.

In addition, the new GASB standards also require that intergovernm ental transfers, capital contributions 
and grants be included as either a revenue or expense o f the governmental entity. A ID EA ’s dividend 
paym ents to the state will be included as an expense, causing a further reduction o f the agency’s “net 
incom e,” and resulting in an automatic reduction o f the potential dividend.

Since its inception, AIDEA has provided $128 million in dividends, including the d ividend that will be 
paid to the state for fiscal year 2003. In order to preserve this im portant source of general fund revenue, 
HB 471 m akes the necessary changes in response to the new accounting requirements. The bill addresses 
both issues by defining “net income" and “unrestricted net incom e” using the terms to be found in future 
audited financial and excluding am ounts attributable to intergovernm ental transfers, capital contributions 
and grants.

AID EA’s R D IF program  was designed to make com m ercial loans to rural businesses that did not have 
other financing options because o f their location. HB 471 reinserts the definition o f  “com m unity" and 
further clarifies the definition to ensure that the loans are going to the intended recipients, those who are 
in truly rural com m unities. The am ended standards specify that qualifying participants must be in 
com m unities o f less than 5,000 people if they are not connected to Anchorage or Fairbanks by road, rail 
or the M arine Highway, and less than 2,000 people if they are connected to Anchorage or Fairbanks by 
road or rail.



Finally, this legislation increases the maximum loan amount from the Bulk Fuel Revolving Loan Fund to 
$200,000 per loan. In rural Alaska, communities purchase their fuel in bulk because it costs less ro buy 
larger quantities of fuel than to buy in smaller increments, and the window for transporting fuel is 
seasonal. The 150 communities off the road system have to purchase their fuel to secure its delivery in a 
single shipment, working around Alaska's notorious cold weather and freezing conditions that drastically 
limit transportation options. This program is in high demand in rural communities. Petroleum price 
increases and increases in bulk fuel tank farm capacity in many communities have made the current limit 
of $100,000, which was'enacted in 1993, too low to accommodate the needs of many borrowers. AEA 
has received legislative authorization to capitalize the BFRLF with a $5 million federal grant. This grant 
is expected to be finalized in April.



Sections 1 and 2 -  A ID E A ’s D ividend Program . Sections 1 and 2 o f ti.e bill amend definitions used in 

the statutory guidelines for the AIDEA dividend program to accommodate recent changes in governmental 

accounting and reporting standards. Section 1 amends the definition o f  “net incom e” and section 2 amends 

the definition o f  "unrestricted net income." Additionally, Section 4 o f  the bill is a transitional provision 

that clarifies that the amendments made in section 1 and 2 will becom e effective for the dividend calculated 

from A ID E A ’s audited financial statements for fiscal year 2002 - - the first audited financial statements 

after these changes in governmental accounting standards become effective.

B a ck g ro u n d . Since its inception, AIDEA has provided $128 million in dividends, including the dividend 

AIDEA in December 2001 declared available to the state for fiscal year 2003. AS 44.88.088 provides 

statutory guidelines for A IDEA ’s dividend policy. AIDEA is to provide to the state a dividend o f  between 

25 percent and 50  percent o f  A IDEA’s net income for the base fiscal year, but in no event may the dividend 

exceed A ID E A ’s unrestricted net income for the base fiscal year.

AS 44.88.088(b) defines “net income" and "unrestricted net incom e” used in the statutory guidelines for 

A ID E A ’s dividend policy to be the amount o f  net income and unrestricted net income that are set out in the 

audited financial statements o f AIDEA. AIDEA’s audited financial statements comply with standards 

adopted by the Governmental Accounting Standards Board (G ASB). Two recent changes to these 

governmental accounting and reporting standards alter or create ambiguity regarding how the statutory 

guidelines for AIDEA’s dividend program would be implemented.

First, GASB Statement 34 provides that audited financial statements will no longer report any amount for 

either “net income" or “unrestricted net income." Without those amounts reported in A ID E A ’s audited 

financial statements, AS 44.88.088 will no longer provide clear instruction to the Board for determining the 

amount o f  the AIDEA dividend. This ambiguity will com pel the Board either to attempt to calculate what

HB 471
AIDEA Bill

Sectional Anglysis



Second, GASB Statement 33 requires that grants be included as either revenue or expense o f  the 

governmental entity. GASB Statement 34 requires that intergovernmental transfers be included as 

components o f  the Statement o f Revenues, Expenses and Changes in Fund Net Assets. These accounting 

modifications will alter the calculation o f  AIDEA's future dividends. For example, the amount 

appropriated from any AIDEA dividend will be an intergovernmental transfer item that will reduce “net 

incom e” for that fiscal year. This reduction o f “net income" will simultaneously reduce the amount o f  the 

AIDEA dividend that will be calculated from the audited financial statement for that fiscal year. For the 

first time, the payment o f an A IDEA dividend will automatically reduce the amount o f  a future dividend.

The amendments proposed in sections 1 and 2 neutralize the impact the recent changes to governmental 

accounting and reporting standards in GASB Statements 33 and 34 would otherwise have on the AIDEA  

dividend program.

Section 3 -  R ural D evelopm ent In itiative Fund Program . Section 3 o f  the bill modifies AIDEA's rural 

development initiative fund program (RDIF) by making RDIF available to businesses located in 

communities with populations o f  less than 5,000 if not connected by road or rail to Anchorage or 

Fairbanks, or to businesses in communities with populations o f  less than 2,000 if connected by road or rail 

to Anchorage or Fairbanks. Section 3 o f the bill also provides definitions for terms.

B a ck g ro u n d . The intent of the RDIF program is to provide commercial financing to businesses in the rural 

areas o f Alaska that do have access to standard commercial financing because o f  their location. W hile the 

statutory language refers to businesses located in a community o f  5 ,000 or less, the definition o f  

community was dropped over the years. This definition more clearly sets forth the intent o f the program 

and will allow users o f the program to use established references for determining eligibility.

the “net in com e” and "un re str ic te d  net in rom e "  w o u ld  have been w ith o u t G A SB  S ta tem en t 34, o r to

de c la re  no d iv id e n d  as the aud ited  f in a n c ia l s ta tem ents w i l l  in c lu d e  no am oun t fo r “net in com e ."



Section 4 -  A ID E A ’s D iv iA^nd Program . Section 4 is a transitional provision that clarifies that the 

amendments to the statutory guidelines for A IDEA’s dividend program under sections 1 and 2 o f  the bill 

will first be used for the dividend to be calculated from A ID E A ’s audited financial statement for fiscal year. 

2002.

B a ck g ro u n d . Sections 1 and 2 o f  the bill amend definitions o f  terms used in the statutory guidelines for the 

AIDEA dividend program in order to neutralize the impact o f  changes made in governmental accounting 

and reporting standards under GASB Statements 33 and 34. These provisions first becom e effective for the 

audited financial statements o f AIDEA that will be prepared for fiscal year 2002. The transitional 

provision clarifies that the amendments will be effective for dividend to be calculated from that fiscal year 

2002 audited financial statement.

Section 5 -  E ffective Date. Section 5 o f  the bill provides for an immediate effective date.
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MEMORANDUM

To: Senator Ben Stevens
Chair, Senate Labor & Commerce 

From: Representative Joe Gfrê n 
Date: May 2, 2002 \ \
RE: HB 471

House Bill 471 is scheduled to oe heard tomorrow in Senate Community & Regional 
Affairs. I anticipate no problems with its passage and would ask if HB 471 can be 
tentatively scheduled pending referral. This is an important bill to get through this 
session -  fiscally it gives $20,149,500 to our general fund. Attached are:

1. HB 471
2. Sponsor Statement
3. Fiscal Note
4. Background information and summary

If you have any questions, please do not hesitate to contact my aide Jessica Menendez at 
ext. 4920
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Revision Date/Time (Note if correction): 
Title AIDEA Programs

Dept. Affected:
"BRU

Fiscal Note Number:
Bill Version:
(H) Publish Date:

CSHB 471(CRA)
3/27/02

DCED
AIDEA (125)

Sponsor Representative Green______________
Requester House Community & Regional Affairs

E x p en d itu re s /R ev e n u es_______________________

Component AIDEA

Component No. 1234

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008

Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any cu rren t year (FY2002) cost: 0.0
Check th is  box (X) i f  fund ing fo r th is  b ill is included in the G overnor’s FY 2003 budget proposal: [

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

HB 471 modifies the Alaska Industrial Development and Export Authority dividend policy statutes to reflect 
recent changes in governmental accounting standards. The bill also clarifies eligibility for the Rural 
Development Initiative Fund.

HB 471 has no fiscal impact to AIDEA.

Prepared by: Sara Fisher-Goad. Financial Analyst_________________________  Phone 907-269-4623
Division Alaska Industrial Development & Export Authority_____________  Date/Time 3/22/02 2:33 PM

Approved by: Deborah B. Sedwick, Commissioner_____________________ Date 3/22/2002_____
Agency Department of Community & Economic Development________

(Revised 9/2001 OMB) Page 1 of 1
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Sponsor statement for House Bill 472
"An Act relating to persons who buy and sell secondhand articles and to certain persons who

lend money on secondhand articles."

When property is stolen, one o f  the ways the thief can profit from the items they 
have taken is by selling them to a pawnshop or secondhand dealer. Dealers don’t 
want stolen merchandise in their stores, but it is easy for a thief to appear to be the 
true and rightful owner o f the item in question.

Alaska Statutes require that secondhand dealers, including pawnshops, keep 
records o f the items that they receive and that these records be open to any law 
enforcement agency that asks to see them. When municipal police or state troopers 
receive reports o f stolen goods they can then, match them to the records, helping 
return stolen items to their rightful owners and identify the thief. Unfortunately, 
this system requires a lot o f time on the part o f the officers, and it is not unusual for 
the property to have been sold by the dealer or pawnshop before it has been 
identified as stolen.

House Bill 472 addresses this problem by requiring that secondhand dealers and 
pawnshops provide bi-weekly reports to their local police department or state 
troopers listing any items they have received that have a serial number, a resale 
value o f  $75 or more, or are sold or pawned in a lot o f ten or more, excluding 
books. This w ill make the process much more efficient because officers will not 
have to go to all the individual locations looking for stolen items.

The bill changes current statute to allow records to be kept by computer, and 
directs the Department o f  Public Safety to establish a form or format for the bi­
weekly reports. The bill also requires that items that a pawnbroker buys from an 
individual or takes in pawn be held for 30 days to allow law enforcement agencies 
time to review the reports and identify stolen items.

A l a s k a  S t a t e  L e g i s l a t u r e

R e p r e s e n ta t iv e  J o e  G r e e n
D istrict 10
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M arch 29, 2002

R ep re sen ta tiv e  J o e  G reen
S ta te  Capitol
Ju n e a u , AK 9 9801-1182

D ear R ep resen ta tiv e  G reen :

On behalf of th e  A laska P e a c e  Officers A ssociation  (APOA), I would like to 
thank  you for introducing H ouse  Bill 472  relating to p e rso n s  who buy and  
sell s e c o n d h a n d  artic les and  to certa in  p e rso n s  who lend m oney  on 
se c o n d h a n d  articles.

T he A laska P e a c e  Officers A ssociation  fully su p p o rts  HB 472 . Requiring 
w eekly reports  from p aw n sh o p s  will help  law en fo rcem en t authorities 
identify s to len  p roperty  on a  timely b as is  before  it is resold . The additional 
requ irem en t of a  physical descrip tion  of th e  p e rso n  paw ning an item will 
en ab le  p rosecu tion  of th o se  p e rso n s  w ho u se  fraudu len t ID ca rd s  when 
conducting  th e se  tran sac tio n s.

P le a se  co n tac t th e  APOA office in A n ch orag e a t 277-0515  if the re  is
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Revision Date/Time (Note if correction) 
Title Secondhand Articles

S T A T E  O F  A LA SK A
2002 L E G IS L A T IV E  S ESS ION

Dept. Affected 
‘BRU

F is c a l N o te  N um b e r
B i l l  V e rs io n :
(H ) P u b lis h  D a te :

C SH B  472(JUD)
4 /22/02

DPS
Statewide Support

Component APSIN
Sponsor
Requester

Representative Green
House Judiciary Component No. 528

Expenditures/Revenues (T housands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services
Travel
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I
CHANGE IN REVENUES ( ) I I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts
1037 GF/Mental Health
O'her (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate paga if necessary)
The bill requires pawnbrokers to make manual or automated records available to police o r AST. Nothing in the bill requires DPS to 
create or maintain a statewide or cenlralized database, convert manual records into electronic data, process o r produce reports 
based on pawnbroker daia, or assist or evaluate pawnbrokers in selecting or using pawnbroker computer applications/systems. 
DPS' Information Systems is not required and does not plan to assign any resources to pawnbroker recordkeeping o r information 
systems.

Prepared by: Diane Schenker______
Division Administrative Services

Phone (907) 465-4336 
Date/Time 2/26/02 12:00 AM

Approved by: 
Agency

(Rov 0/2000 OMB)

Commissioner Glenn G. Godfrey Date 4/12/02
Department of Public Safety

For distribution Information, call the Governor's Legislative Office
P a g e  1 o f  1__
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STATE  O F  A LASKA
2002 L E G IS L A T IV E  SESS ION

Revision Date/Time 
Title

Dept. Affected:_____

Fiscal Note Number:
Bill Version:
(H) Publish Date:

1
CSHB 480(STA)
3/20/02

Administration
"An Act providing the death of state employee killed BRU

because of their job be occupational for pension purposes Component__
Sponsor Rep Dyson_____________________________  __
Requester House State Affairs_______________________Component No,

Centralized Administrative Services
Retirement & Eenefits

64

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES I I
ICHANGE IN REVENUES ( ) ] |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) If funding for this bill is included in the Governor's FY 2003 budget proposal:
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separata page if necessary)
This legislation allows the retirement system to pay an occupational death benefit to the survivor of an employee 
whose death was caused by an act of assault, assassination or terrorism directly related to the employee's status as 
a state employee - whether or not the death was on the job.

This legislation will have no impact on the retirement system.

Prepared by: Guy Bell__________
Division Retirement & Benefits
Approved by:
Agency

Phone 465-2292

Jim Duncan, Commissioner
Date/Time March 4, 2002 

Date 3/4/2002
Department of Administration

(Rsvisad 9/2001 OMB) Page 1 of_1_



R e p r e s e n t a t i v e  F r e d  D y s o n

H B 480
S p o n so r  S ta tem en t

Alaska Sta te  L eg is la tu re

- In te r im  (May-Dee.) • 
10928 E a g le  R ive r  Rd .. S u ite  140 

E a g le  R iver. A laska 99577 
w  (907) 694-6683 
fax (907) 694-1015

"An Act relating Survivor Benefits"
Updated: March 18,2002 (CSHB 480 (STA))
Contact: Representative Fred Dyson’s office at (907) 465-2199

- S e s s io n  (lan.-May) - 
A laska S ta te  C a p it o l 

lu n e a u , A la ska  99801-1182 
-nr (907) 465-2199 

fa x  (907) 465-4587

T o ll free (800)342-2199
We have State of Alaska employees who are at varying levels of risk of assault 
because of the very nature of their work. Family caseworkers, investigators, 
building inspectors, and even teachers, have responsibilities that cause some citizens 
to have misdirected anger and resentment.

Our state laws allow for occupational death benefits for the families of Public 
Employees’ Retirement System (PERS) and Teacher Retirement System (TRS) 
when employees are killed while in the performance, and within the scope of, their 
duties.

However, the family of an employee that is killed off their job site, or off duty, but 
because of their work, would only be eligible to receive lesser non-occupational 
death benefits.

HB 480 corrects this oversight by providing occupational death benefits for the 
families of these state employees.

- E-m a il - 
R ep re sen ta t iv e_ F red_D yson  

© L eg is .s la te .a k .u s

- Internet -





F IS CA L  NOTE
S T A T E  O F  A L A S K A
2002 L E G I S L A T I V E  S E S S I O N

Revision Date/Time (Note if correction):_______
Title Disposition of Business Assets

1

CSHB 499(JUD)
4/22/02

Sponsor
Requester

House Judiciary 
House Judiciary

Fiscal Note Number:

Bill Version:
(H) Publish Date:

Dept. Affected]_______________________________
BRU Banking. Securities & Corporations (115)
Com ponent Banking, Securities & Corporations_____

Community & Econ. Dev.

E xpenditures/R evenues

Component No. 

(Thousands o f Dollars)

1233

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 F Y 2005 FY 2006 FY 2007 FY 2008
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
1156 RSS

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any curren t year (FY2002) cost: 0.0
Check th is  box (X) if fund ing fo r th is  b ill is included in the Governor's FY 2003 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (A ttach a separa te  page if  n ecessa ry)

This bill a llow s corporations and other types o f business entities to d ispose o f all or substantia lly  all o f their 
p roperty and assets w ithout having the buyers assum e responsib ility fo r the se llers ' liab ilities, unless the 
buyers expressly assum e those liabilities.

The d iv is ion does not anticipate any fiscal im pact with the proposed legislation.

Prepared by: Franklin T. Elder, Division Director__________________________ Phone 465-2521
Division Banking, Securities and Corporations_______________________ ■ Date/Time 3/8/02 2:31 PM

Approved by: Comm issioner Deborah B. Sedwick___________________________________Date 3/8/2002_______
Agency D epartm ent of Community & Economic Development___________

(Revised 9/2001 OMB) P a g e  1 of 1



Representative Norman Rokeberg, Chairman 
Representative Scott Ogan, Vice-Chairman 
Representative John Coghill 
Representative Jeannette James 
Representative Kevin Meyer 
Representative Ethan Berkowitz 
Representative Albert Kookesh

State Capitol 
Juneau, AK 99801-1182 
Telephone: (907) 465-4990 
Fax: (907)465-2040

Heather M. Nobrega 
Counsel to Committee

Sponsor Statement for HB 499 (JUD)

It is vitally important to Alaska commerce and business that a corporation, partnership or other 
entity that purchases assets from another company or business not be held legally responsible 
for the liabilities of the selling business, unless expressly agreed to by the purchasing company. 
However, the Alaska Supreme Court, in an interim ruling last year in Savage Arms, Inc v. 
Western Auto Supply Co., 18 P.3d 49 (Alaska 2001), held otherwise under the doctrine of 
successor liability as it relates to products liability, and remanded the case to trial consistent 
with its opinion.

Generally, when one company sells all its assets to another, the acquiring corporation or 
company is not liable for the debts and liabilities of the selling company. Contrary to this rule, 
the Alaska Supreme Court adopted two theories of successor liability in cases of products 
liability, "mere continuation" and "continuity of enterprise." These theories are exceptions to 
the general rule, and allow a purchasing company to be held responsible for the product 
liabilities of the selling company, including those that may have been unknown at the time of 
the sale. While the "mere continuation" theory is a commonly recognized exception, the 
Supreme Court acknowledged that "continuity of enterprise" has been rejected by the American 
Laiu Institute: Restatement (Third) of Torts, and a vast majority of courts that have decided the 
issue.

The Supreme Court stated it was deciding the issue of successor liability because "...neither this 
court nor the Alaska state legislature has resolved the successor liability questions presented in 
this case..." The Savage Arms case is set for trial in November 2002, and before the Supreme 
Court's ruling becomes final following trial and appeal, we seek to respond to the invitation of 
the Supreme Court and fill the legislative void and declare the law of Alaska on this subject.

HB 499 specifically addresses successor liability as it relates to products liability. The bill 
expressly rejects the continuity of enterprise exception adopted by the Supreme Court and 
adopts the generally recognized exceptions to the doctrine of successor liability as listed in the 
Restatement of Torts. Those four exceptions are: (1) the successor expressly assumed the 
liability; (2) the transfer was a fraudulent conveyance; (3) the transfer constituted a 
consolidation or merger; or (4) the transfer was a mere continuation of the predecessor.

We believe this legislation will prevent inequities that will otherwise occur to the purchaser of 
assets who would be exposed to liabilities they did not anticipate and to sellers of assets who 
may receive less than fair market value if the purchaser must discount the purchase price to 
factor in unknown and unwanted liabilities.

This bill is expressly made retroactive so there will be uniformity of application.

T h e  c o m m i t t e e  u r g e s  y o u r  s u p p o r t  o f  t h i s  b i l l .
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Representative Norman Rokeberg, Chairman 
Representative Scott Ogan, Vice-Chairman 
Representative John Coghill 
Representative Jeannette James 
Representative Kevin Meyer 
Representative Ethan Bcrkowitz 
Representative Albert Kookcsh

State Capitol 
Juneau, AK 99801-1182 
Telephone: (907) 465-4990 
Fax: (907)465-2040

Heather M. Nobrega 
Counsel to Committee

S e c t i o n a l  A n a l y s i s  f o r  H B  4 9 9  ( J U D )

Section 1: Legislative intent section indicating the intent of the bill is to reject 
the continuity of enterprise theory adopted by the Alaska Supreme 
Court.

Section 2:

Section 3:

Creates a new provision in the Code of Civil Procedure listing the 
only exceptions to the general rule of successor liability.

The provisions of the bill are applied retroactively.
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s ln t i i le  o f lim ita tio n s  h as ru n , it  is  a llow ab le  

i f  it  " re la te s  b a ck "  to  the  d a te  o f a t im e ly  

o rig ina l p lead ing .*4

C iv il R u le  16(c) se ts  out th e  c ircu m sta n ce s  

u n d e r w h ich  an  am ended  p lead ing  w ill re la te  

back to the  o r ig in a l p lead ing :

W h e n ev e r the  c la im  o r  d efen se  a sse rted  in 

the  am ended  p lead in g  a ro se  out o f  the 

conduct, tra n sa c tio n  o r  o ccu rren ce  se t 

fo rth  o r  a ttem p ted  to  be s e t  fo rth  in  the 

o rig ina l p lead ing , th e  am end m ent re la te s  

hack to the  d ate  o f  the  o r ig in a l p lead ing . 

A n  am endm ent ch u ng ing  th e  p a rty  ag a in st 

whom  a  c la im  is  a sse rte d  re la te s  b ack  i f  

the  fo rego ing  p ro v is io n  is  sa t is f ie d  and , 

w ith in  the  perio d  p ro vided  b y  law  fo r com ­

m encing the  action  ag a in st th e  p a rty  to  be 

b ro ught in  b y  am en d m en t, th a t p a rty  ( 1 ) 

has rece ived  su ch  no tice  o f  th e  in stitu tio n  

o f the nction  th a t th e  p a rty  w il l not be 

p re jud iced  in  m a in ta in in g  a  defense  on the 

m e rits , and  (2 ) k n e w  o r  shou ld  have  know n 

th a t, but fo r a m is ta k e  c o n c e rn in g . the  

id e n tity  o f  th e  p ro p e r  p a r ty , th e  action  

would huve  been b ro ug h t a g a in s t  th e  p a r­

t y .*5

A cco rd in g  to th is  s ta n d a rd , H e b e rt 's  se c­

ond am ended co m p la in t w ill re ln te  back  to 

h e r  t i. 'y  N o v em b e r 1895 co m p la in t ag a in st 

H o nest B in g o  i f  ( 1 ) th e  c la im  a sse rted  

aga inst F D A  a r ise s  o u t o f the  sam e  tra n sa c ­

tion  o r o c cu rren c e  s e t  fo rth  in  th e  in itia l 

co m p la in t; (2 )  F D A  rece ived  s u ff ic ie n t  notice 

such  that it  w ould  not be p re ju d ice d  in  m a in ­

ta in in g  it s  defense  on th e  m e r it s ; (3 ) F D A  

k n ew  o r shou ld  h a ve  know n th a t  it  would  

have  been inc lud ed  a s  a p a rty  in  the  o rig ina l 

co m p la int b u t fo r  a m is tu ke  co n ce rn in g  its  

id e n tity ; and  (4 )  F D A  rece ived  notice and

21. See Sill/lion i>. Rmnfclt, 825 P.2d 896, 098-99 
(Alaska 1992).

25. Alaska R. Civ. P. 15(c).

26. See generally It'esr v. Buchanan, 981 P.2d 
1065, 1068-71 (Alaska 1999). Several federal 
courts have held dial omendments in which a 
plaintiff replaces a "John Doe" defendant with a 
named defendant are considered amendments to 
add new parlies and w ill relate back only when 
the conditions of Rule 15(c) are satisfied. See 6A 
Wright ii Miller, supra § 1498, at 105-06; see 
also Craig v. United States, 413 F.2d 854 (9th 
Cir.1969).

k n ew  o r sh o u ld  h ave  know n th a t, but fo r  a 

m is ta k e  co n ce rn in g  it s  id e n tity , it  w ou ld  have  

been inc lud ed  as a  p a rty  w ith in  " th e  period  

p rovided  b y  law  fo r  com m encing  the  action  

a g a in st"  i t .”

G iven  th e  fact- in ten s ive  n a tu re  o f th e  R u le  

16(c) " re la t io n  b a ck "  test , F D A  can  p re v a il 

on its  R u le  12(c) m otion o n ly  I f  th e  u n d isp u t­

ed facts  on th e  face  o f  the  p lead ings c le a r ly  

sh o w  th a t H e b e r t 's  second am ended  co m ­

p la in t can n o t p o ss ib ly  re la te  b ack  to h e r  e a r ­

l ie r  t im e ly  co m p la in t ag a in st H o n e st  B in g o . 

B u t  the re la t io n  back  issu e  p re se n ts  the  fo l­

lo w ing  d isp u ted  fact questio ns, w h ich  p re v e n t 

reso lu tio n  on n m otion fo r ju d g m e n t on the  

p lead ings; w h e th e r  F D A  rece ived  su ff ic ie n t 

no tice  o f H e b e r t 's  la w su it  w ith in  the lim ita ­

tio n s p erio d  and w h e th e r F 1 \  k n ew  o r 

should  h ave  kno w n  t lm t, but fo r  a m is ta k e  

co ncern ing  id e n tity , i t  would  h ave  been in ­

cluded  as a  p a rty  w it li in  the ap p licab le  p e r i­

o d ."

I t  is  no t c le a r  fro m  the  p lead ings w h e th e r  

F D A  did o r  d id  not re ce ive  su ff ic ie n t notice  

o f  H e b e rt 's  c ln im  w ith in  the lim ita tio n s  p e r i­

od. H e b e r t 's  co m p la in t a sse rte d  th a t  th e  

n a tu re  o f  th e  nam ed b usin ess e n tit ie s  w a s  

u n kno w n . I t  a lso  included  th e  p e rm itte e  o f 

the  b ingo g am e  as a  Jo h n  D oe d efendan t. 

H e b e rt 's  am end ed  co m p la int s ta te s  th a t  F D A  

" is  one o f th e  th re e  p erm itees  jo in t ly  o p e ra t­

in g  H o n e st B in g o "  and th a t F D A  “ w a s  in  fa ct 

re c e iv in g  th e  b en e fits  o f the  o peratio n  o f  th e  

b ingo gam e a t  the  t im e  and p lace  in  q u es­

tio n ."  T h is  s ta te m e n t a lleges the  e x is te n ce  

o f  a  close  b u s in ess  re la tio n sh ip  b etw een  H o n ­

e s t  B in g o  and  F D A , o r  p o ss ib ly  a jo in t  v e n ­

tu re  o r  p a rtn e rs h ip .18 W h ile  ad m itt in g  th a t

27. The parlies do not dispute that the first re­
quirement— dial the claim against FDA arise out 
of the same basic claim in the complaint against 
Honest Bingo— is satisfied.

2B. Hebert may have available to her a second 
avenue for relief. If she can demonstrate that 
Honest Bingo was a partnership or a Joint ven­
ture of which Manroc Foundation and FDA were 
partners o r Joint venturers, it may not be neces­
sary for the second amended complaint to relate 
back to the original complaint since service of 
the timely original complaint oil Honest Bingo or 
the Monroe Foundation may be found sufficient 
ta constitute service on FDA. See Alaska K. Civ.
P. 4(d)(5); Coleman v. Lofgren, 593 P.2d 632, 634 
(Alaska 1979).
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it  is  a p e rm itte e  fo r  b ingo gam es, F D A  de­

nied th e  a lleg a tio n s o f jo in t ly  op era ting  H o n­

e s t  B in g o  and o f  re ce ip t o f b en e fits  o f the 

o p era tio n . V ie w in g  the fac ts  In  th e  lig h t 

m ost fa vo ra b le  to  H e b e rt , a s w e  m u st fo r  the 

purp oses o f  the m otion, It  is  c le a r th a t the 

e x is te n ce  o f som e typ e  o f c lo se  b usin ess re la ­

tio nsh ip  is  a lleged .

A  fa c t  q uestio n  a lso  e x is ts  as to w h e th e r 

F D A  k n e w  o r shou ld  have  kno w n  th a t but fo r 

a m is ta k e  in  id e n tity , it  w ould  have  been 

nam ed a s  a p a rty  w ith in  the  ap p licab le  lim i­

ta tio n s p erio d . A s  an o rg an iza tio n  un d e r 

w hose  p e rm it  th e  H o nest B in g o  gam e w as 

ru n , F D A  m ay h a ve  had notice o f th e  co m ­

p la in t f iled  a g a in s t  H o nest B in g o  and the 

M o n ro e  Fo u n d a tio n  and co n seq u en tly  m a y  o r 

should  h ave  kno w n  th a t it  w a s  one o f the 

" Jo h n  D o e s"  re fe r re d  to in  tho in itia l com ­

p la in t ag a in st H o n e st B in g o . S im ila r ly , 

w ith o u t fu r th e r  ev iden ce , w e  a re  u nab le  to 

d e te rm in e  w h e th e r  F D A  e ith e r  kn ew  o r  

should  h a ve  kno w n  th a t i t  w a s  Intended  a s  a 

p a n y  in  th e  s u it  p r io r  to M a rc h  27, 1996, the  

one h u n d red  tw e n tie th  d ay  a f te r  f ilin g  o f  the 

o rig ina l co m p la in t .18

T h e  p lead ings on th e ir  face  canno t revea l 

w h e th e r  h e b e r t ’s  second am ended co m p la in t 

re la te s  b ack  to th e  in itia l t im e ly  co m p la int 

filed  a g a in s t  H o n e s t  B in g o . A n d  d e te rm in ­

ing  w h e th e r  F D A  m eets th e  s tan d a rd  fo r 

re la tio n  b ack  in vo lve s  a t r ia b le  issu e  o f  fact. 

W e th e re fo re  can n o t a rfirm  the  g ra n t in g  o f 

F D A ’s  R u le  12(c) m otion.”

113] 'T h e  c o u rt  e ith e r  m a y  co n sid er n 

m otion fo r  ju d g m e n t on th e  p lead ings a t  a 

p re lim in a ry  h e n rin g  as p ro vided  b y  R u le  

1 2 (d ) o r  m a y  postpone its  detei-m ination u n til 

t r ia l . " 81 W e  co nclude th a t w h e re  a p p ro p ri­

a te  and w h en  b m otion fo r ju d g m en t on the 

p lead ings is  b ro u g h t on th e  b asis  o f the  

a f firm a tiv e  defense  o f B ta tu te  o f lim ita tio n s ,

29. See Alaska R. Civ. P. 4(j) (allowing 120 days 
after filing for service of process). The record 
shows lhat by October 31, 1996, FDA nod re­
fused (o participate in settlement negotiations, 
but the record is silent us to how long before dial 
time FDA was aware of Hebert's claims.

30. A Civil Rule 12(c) motion can be converted 
Into a Rule 56 motion far summary judgment 
when the trial Judge considers materials outside 
the pleadings. See Alaska R. Civ. P. 12(c). How­
ever. here the superior court explicitly stated that

49 (Aluka 2000)
th e  in te re s ts  o f Ju s t ic e  a re  b e s t  se rv e d  i f  the 

t r ia l c o u rt  co n s id e rs  the  m o tion  a t  a  p re lim i­

n a ry  h e a rin g  in s te a d  o f  w a it in g  u n t il t r ia l.

V .  C O N C L U S I O N  

B e ca u se  fa c t  q u estio n s  e x is t  as to  w h e th e r  

H e b e r t ’s  second nm ended  co m p la in t b rin g in g  

F D A  in to  the  la w s u it  re la te d  b ack  to  h e r  

in itia l co m p lu in t u g u in s l H o n e s t  B in g o , F D A  

w a s  no t en titled  to ju d g m e n t  on th e  p lead­

in g s u n d e r  R u le  12(c). W e  th e re fo re  R E ­

V E R S E  th e  d ec is io n  o f  th e  su p e r io r  co u rt 

and  R E M A N D  fo r  p ro ceed in gs co n s is ten t 

w ith  th is  op in ion .

S A V A G E  A R M S ,  IN C . ,  P e t i t io n e r ,  

v.
W E S T E R N  A U T O  S U P P L Y  

C O ., R e sp o n d e n t .

N o s . 8612 , 8721 , 8611.

S u p re m e  C o u rt  o f  A la s k a .

M a rc h  2 , 2001 .

R e h e a r in g  D en ied  A p r i l  4 , 2001 .

F a th e r  b ro u g h t p ro d u c ts  lia b ility  action 

a g a in st m a n u fa c tu re r  and  d is t r ib u to r  o f a l­

le g e d ly  d e fe c tiv e  r i f le , s e e k in g  re c o v e ry  fo r 

in ju r ie s  su sta in e d  b y  h is  m in o r  son w h en  r if le  

m is fire d . D is t r ib u to r  filed  th ird -p a r ty  com ­

p la in t se e k in g  in d e m n if ic a tio n  from  m a n u fa c­

tu re r 's  su cc e sso r. T h e  S u p e r io r  C o u r t , T h ird  

Ju d ic ia l D is t r ic t , K e n a i , Jo n a th a n  H . L i n k ,  J . ,  

concluded  lh a t  la w  o f A lu s k a  g o vern ed  suc-

il did not consider matters outside the pleadings. 
Even if this court were lo consider the additional 
materials contained in the record, it is still un­
clear whether FDA had notice of Hebert's law­
suit and knew o r should have known that it 
would have been Initially included as a defendant 
if Hebert hod been aware of Its identity.

31. 5A Wright & M iller § 1367, ol 517. See Ped­
ersen v. Zielski, 822 P.2d 903, 907 n. 4 (Alaska 
1991).
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re s s n r  lia b ility  is su e , en te re d  ju d g m en t in 

fa v o r  o f  d is t r ib u to r  nn its  th ird -p a r ty  c la im , 

and  denied su cc esso r's  m otion In  su b stitu te  

d is t r ib u to r 's  in s u re rs  fo r  d is t r ib u to r  o f rea l 

p a n ic *  in  in te re s t . S u c c e s so r  petitio ned  fo r 

re v ie w . T in? S u p re m e  C n u r t . E a s la u g h , .1,, 

h e ld  lh a t : I I )  la w  n f  A la s k a  g o ve rn ed  is su e  n f  

lia b ility  o f r if le  m a n u fa c tu re r 's  su rc e s s n r ; 12 ) 

g en u in e  issu e s  o f  m a te r ia l fuel e x is te d  ue to 

w h e th e r  su cc esso r w a s  lia b le  fo r in ju r ie s  

cau se d  hy r if le ; and  (3 ) d is t r ib u to r 's  in s u re rs  

w e re  p ro p e r p a rt ie s  to p rn se ru te  th ird -p a rty  

in d e m n ity  c la im .

R e ve rse d  nnd rem an d ed .

1. A p p e a l n n d  E r r o r  <£=842(1)

T h e  a p p ro p ria te  cho ice  o f  law  is a legal 

q u estio n  to w h ich  th e  S u p re m e  C o u rt  a p p lie s  

Its  independent ju d g m en t.

2 . A p p e a l an d  E r r o r  © =842(1)

T h e  S u p re m e  C o u rt  a n s w e rs  lega l q u es­

tio n  o f ru st im p re ss io n  b y  adopting  th e  ru le  

n f  la w  that is  m ost p e rsu a s iv e  in  lig h t o f 

p re ce d e n t, rea so n , nnd  po licy .

3. A p p e a l n n d  E r r o r  0 8 0 3

T h e  S u p re m e  C o u rt  w il l a f f i rm  a g ran t 

o f  su m m a ry  ju d g m e n t o n ly  i f  th e  reco rd  

p re se n ts  no genu ine  issu es o f m a te r ia l fact 

an d  th e  m o ving  p a r t y  is  en title d  to  ju d g m en t 

a s  a m a tte r  n f  law ,

4. A p p e a l a n d  E r r o r  ©=89311), 1149

G e n e ra lly  the  S u p re m e  C n u r t  w ill re v ie w  

ru lin g s  on jo in d e r  and  ra tif ic a t io n  fo r abuse  

o f  d isc re t io n , Im l w il l re v ie w  de  novo the 

u n d e rly in g  leg a l q u estio n s, su ch  a s  w h e th e r  a 

p a r ly  is  a re a l p a rty  in  in te re s t .

5 . A c t  in n  <E=27( 1)

In  the co n text o f  a  c la im  lh a t  a defective  

p ro duct has caused  p erso n a l in ju r y ,  su cc e s­

s o r  lia b ility  is  m ost a p p ro p ria te ly  c h a ra c te r­

ized  a s  a to r ts  q uestio n .

ti. Weapons ©=1811)

L a w  o f A la s k a  g overned  is su e  o f  lia b ility  

o f  r if le  m a n u fa c tu re r 's  su cc e sso r  in  p ro d u cts  

l ia b i l i ly  action  b rought h y  fa th e r  w hose  m i­

n o r f o ii w a s  in ju re d  w h en  a lle g e d ly  d e fective  

r i f le  m isn re d , w h e re  fa th e r  and  son w e re  

A lu sk u  re s id e n ts , r if le  w a s  p u rch ased  in A la s ­

k a . and In ju r y  o c cu rred  in  A la s k a , even 

though su cc esso r's  p u rch ase  o l m a n u fac tu r­

e r 's  b us in ess  o ccu rred  in  T e x a s .

7 . C o r p o r a t io n s ©=445.1

G e n e ra lly , w h en  one co rp o ra tio n  se lls  a ll 

i t s  a sse ts  to  a n o th e r, the  acq u iring  co fpora- 

lin o  is not liab le  fo r  tbe  debts and lia b ilit ie s  

o f  tbe  se llin g  com puny.

8 . C o rp o ra t io n s  ©=415.1, 590 (1 )

T h e re  o re  fo u r excep tio ns In  th e  g en e ra l 

ru le  o f  n n n -lia h ility  n f  su ccesso r co rp o ra l inns: 

( 1 ) the p u rc h a se r  h a s  e x p re s s ly  o r im p lic it ly  

a g re e d  to a ssu m e  lia b ility ; (2 )  th e  a sse t p u r­

ch a se  um nunts to a conso lidation  o r  m e rg e r ; 

(3 )  the p u rch a s in g  co rp o ra tio n  is  a "m e re  

co n tin u a tio n " o f  the  se llin g  co rp n ru tln n ; o r  (4)  

th e  t ra n s fe r  am o unts to litt le  m ore th an  a 

“ sh a m " tra n sa c tio n  to  avoid lia b ilit ie s .

9 . C o rp o ra l in n s  ©=445.1

L ia b i l i t y  w il l lie  Im posed on a su ccesso r 

rn rp n i a lin n  fo r  th e  d eb ts  and lia b ilit ie s  n r  the 

se llin g  cn m pan y u n d e r the m e re  continuation  

e xcep tio n  w h e re  th e  su cc e sso r co n tin u es to 

u se  the s e lle r 's  nam e, location , urn! em p lo y­

e e s , and th e re  e x is ts  a com m on id e n tity  o f 

s to ck h o ld e rs  and  d ire c to rs .

1 0 . C o rp o ru lin n s  ©=445.1

T h e  "m e re  co n tinuatio n ”  excep tion  to 

su ccesso r n o n lia b ility  is  ava ilab le  to c la im ­

a n ts  se e k in g  to  im po se  lia b ility  on a su cc e s­

s o r  co rp o ra tio n  fo r defective  p ro ducts m an u ­

fa c tu re d  b y  tb e  p red ecesso r.

11. C o rp o r a t io n s ©=445.1

U n d e r  th e  m o dem  "co n tin u ity  n f  e n te r­

p r is e "  excep tio n  to su ccesso r n o n lia b ility , a 

su cc esso r co rp o ra tio n  m a y  he held  liao le  fo r 

in ju r ie s  cau sed  h y  it s  p red ecesso r's  d efective  

p ro d u c ts  w h e re  th e  to ta lity  o f the  tran sac tio n  

betw een  th e  su ccesso r and the p red ecesso r 

d e m o n stra te s  a b as ic  co n tin u ity  o f  the p re d e ­

c e s so r  e n te rp r ise .

12. C o rp o ra t io n s  ©=445.1

U n d e r  th e  m o d em  "co n tin u ity  o f e n te r­

p r is e "  excep tio n  to  su cc esso r n o n lia b ility , th e  

su cc esso r co rp o ra tin n  m ay be held liab le  

eve n  though th e  sa le  o f a sse ts  is  fo r  cash  and 

th e re  ie no co n tin u ity  n f  sh a reh o ld ers .

S A V A G E  A R M S ,  IN C . v .
I'lira i IS P.M

13. C o rp o ra l in n s  ©=445.1

T Iip  k ey  facto rs  u n d e r the  "co n tin u ity  of 

e n te rp r ise "  excep tio n  u rn : U )  co n tin u ity  ol 

key  p erso nne l, a s se ts , nnd business n jie ra- 

lin n s : (2 ) speed y d isso lu tion  of th e  p red eces­

so r co rp o ra tio n ; (3 )  assum ption  b y  the  su c­

cesso r o f those p red ecpssn r lia b ilit ie s  nnd 

ob ligations n e ce ssa ry  fo r  co n tinuntin ii o f no r­

m al b usin ess o p e ra tio n s ; and (4 ) rn n tin n n lin n  

o f rn rp n rn le  id e n tity .

14. Ju d g m e n t © =181(15 .1)

G enu ine  Is su e s  o f m ate ria l fact e x isted  

as to w h e th e r r if le  m an u fac tu re r's  su cc esso r 

w as liab le  fo r In ju r ie s  caused  b y  m is f ire  n r 

a lleg ed ly  defective  r if le , p rec lu d in g  su m m a ry  

ju d gm en t nn th ird  p a r ty  ind em n ificatio n  

c la im  filed  against su ccesso r hy d is t r ib u to r  In 

rnnnee linn  w ith  u n d e rly in g  p ro ducts liab ility  

action .

15. E v id e n c e  © =244(7)

S ta te m e n ts  a ttr ib u te d  in  su cc esso r co r­

p oration 's ch ie f e xe cu tive  o ffice r that su cces­

so r ro r |io rn llo n  held  it s e lf  out to  w o rld  as 

legal successo r to  r if le  m a n u fa c tu re r  w hose  

a sse ts  it p urchased  w ere  n o n -h ea rsa y  ad m is­

sions n f  p arly-npponen i w ith  resp ect to th ird - 

p a rty  in d em n ity  action  b rought b y  r if le  rtig- 

t i'ilu ito r  in rn n nee lin n  w ith  u n d e rly in g  p ro d­

ucts lia b ility  action  against d is tr ib u to r  nnd 

m n n u fn c ln re r. R u le s  o f E v id . ,  R u le  

801 (d )(2 ).

l f i . E v id e n c e  © = 244(7), 318 (1 )

T o  extent jo u rn a l a r t ic le s  w e re  o ffered  

to p ro ve  tru th  o f  a sse rtio n  that s ta te m e n ts  

n lt r ih n le d  to c h ie f  e xecu tive  o ffice r , that co r­

p oration  held it s e lf  out lo  w o rld  of legal 

su ccesso r lo  r if le  m a n u fa ctu re r , w e re  in  fact 

m ade b y  o ffice r , au th o rs  o f  a r t ic le s  w e re  the 

d ec la ra n ts , nnd su ch  a rt ic le s  could not q u a lify  

as nnn-hen rsay ad m iss io n s o f party-opponent 

w ith  resp ect to th ird -p a rty  in d e m n ity  action 

b rought b y  r if le  d is t r ib u to r  in u n d e rly in g  

p ro ducts lia b ility ; i f  a r t ic le s  w e re  o ffe red  fo r 

th e ir  t ru th  on rem a n d , t r ia l court w o u ld  have 

to ad d re ss  au tlio r-ap-dec larnn l issu e . R u le s  

o f E v id . .  R u le  801 (d )(2 ).

17. In d e m n ity  © =15(2)

R if le  d is t r ib u to r 's  in su re rs  w e re  p ro jxer 

p a rtie s  to p ro secu te  th ird -p a rty  in d e m n ity  

c la im  lirnu g h l h y  d is tr ib u to r agninst inanu-

W E S T B R N  A U T O  S U P P L Y  A la s k a  5 )
49 lAlxlu, 7(1(1(11

f a c lu t w 's  su c c e sso r, w h e re  in s u re rs  Im d fu lly  

d isch a rg e d  d is t r ib u to r 's  l ia b ility  in  u n d e r ly ­

ing  p ro d u cts  l ia b i l i ly  actio n . R u le s  G iv .P rn e ,, 

R u le  17ia ).

T Im o d n rp  M . P e a se . J r . ,  nnd M ic h a e l W . 

S e w T lg h t , B u n ', P e a se  &  K u r t z .  A n c h o ra g e , 

fo r  P e l it in n e r .

Ja m e s  M . P o w e ll and K im h o r lc e  A . C n llio , 

H u g h e s , T h n rs n e s s , P o w e ll, H u d d le s to n  &  

B a u m a n . L L C ,  A n c h o ra g e , fo r  R e sp o n d e n t,

B e fo re  M A T T H E W S ,  C h ie f  Ju s t ic e , 

E A S T A U G H . F A R E .  B R V N E R ,  nnd 

C A R P E N E T 1 .  Ju s t ic e s .

O P IN IO N
E A S T A U G H . Ju s t ic e .

I. INTROD I 'CTION
C a n  a rn r |m ra t in n  Hint p u rc h a se s  a sse ts  o f  

th e  m a n u fa c tu re r  n f  a r if le  so ld  in A la s k a  he 

he ld  liab le  fo r p e rso n a l in ju r y  caused  In  A la s ­

k a  h y  a  defect in  th e  r if le ?  T h e  F tq ie r in r  

court he ld  that it cou ld , an d  w e  a g re e . Bu t 

w e  re v e rs e  and rem a n d  fo r  a p p lica tio n  o f  the  

|« r t in e n l  su c c e s so r  l ia b i l i ty  d o c tr in e s  d is­

cu ssed  below . W e  also  bold that tb e  Ind em ­

n ity  c la im  b ro ug ht b y  th e  r id e ’s  d is t r ib u to r  

agninst th e  su cc e sso r co rp o ra tio n  m ust be 

p ro secu ted  b y H ie in s u re rs  w h ich  fu l ly  d is ­

ch a rg e d  th e  d is t r ib u to r 's  p e rso n a l in ju r y  lia ­

b ility .

I I .  F A C T S  A N D  P R O C E E D I N G S

T h e  re le va n t fa c ts  a re  few . J a c k  T a y lo r 's  

m in o r so n  su ffe re d  p erso n a l in ju r ie s  w h en  a 

d e fective  .22  c a l ib e r  r id e  d isch a rg e d  d u rin g  

lo rg et shooting  n e a r  N ik is k i . S a va g e  In d u s ­

t r ie s , In c .  m a n u fa c tu red  th e  r id e , a n d  W e st­

e rn  A u to  S u p p ly  C o m p a n y , w h ich  c la im ed  to 

h ave  a cq u ire d  th e  r id e  fro m  th e  m a n u fa c tu r­

e r ,  so ld  it to  a  r e t a i l  s to re  in  M a in e ; th e  r id e  

w a s  e v e n tu a lly  re so ld  In  J a c k  T a v ln r  in  A la s ­

k a . T a y lo r  su e d  S a va g e  In d u s t r ie s  in  1990 

fo r h is  so n ’s  in ju r ie s ; In  nn am en d ed  com ­

p la in t , he a lso  so ug ht ro e n ve ry  fro m  W e s te rn  

A u to ,

W e s te rn  A u to  file d  a th ird - p a r ty  enm p la ln t 

in  its  n am e se e k in g  In d e m n ity  fro m  S a va g e
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A rm s, Inc.. whirl) hud purchased assets from  
Savage Industries in  III.?!). W estern  A u lo  
f r i l le d  w il l i I lip T a y lo rs  in M ny I9M5. nnd its 
insurers paid llir- uni in ; p r ll lr in c n l nnmnnl.

A I issue here n re  Ih ree superio r rn u r l 
o rders . T l ie  lirs l held llin l Alaska Inw  gov­
erns the issue o f successor linh iliiy , The  
pccnnd granted W os lo rn  Anm  fu in tn a ry  
judgm ent against Savage Arm s, holding Sav­
age Anne  liable as “I lie legal successor In 
Savage Induplries, ln r ."  T h e  th ird  denied 
Savage A rm s ’ nm linn lo  s iihs liln le  W eF le rn  
A n to 'f inpnrurp fo r W pp ie rn  A u lo  bp ll ie  real 
parliep in in te r eft. h ill requ ired  I lie inF iire rp 
In  ra t ify  the litiga linn .

T he  F iipe rin r r o i l l l  denied Savage A nns ' 
motions fo r reconsideration. W e gvnn led 
Savage Arm p' pe lilinnp fo r re v iew  nnd nr- 
dnred fu ll h rie fing . W e  re view  the llii'ee 
order? unde r AS  2 2 .0 5 .n i0  and Alaska Rule 
o f Ap|>ellale rrn c o d iire  402.

111. IHSn'MlOK 

A . SU indn rrl tiJ R r v in i :
11-3) The  approp rin le  choice of law  in a 

legal question lo  which we app ly ou r inde­
pendent judgm ent.' The  scope o f successor 
lin h ili iy  in Alaska is a legal question o f fus l 
impression, which w e  answer h y  adopting 
"H ie  ru le  o f law ll in l is i i io f I persuasive in 
ligh l n f precedent, rnnsnn, nnd p o lic y ."* in  
app ly ing ru les o f successor lia b ility  In  this 
case, we w ill a ffirm  W estern  A n lo ’s sum m ary 
judgm ent on ly i f  I he record presents no gen­
uine issues o f u iiile ria l fad  and W estern
1. See iniipdoii r. Champion, 75? P.2d 999, 1001 

(Alaska 1988)

2. f inin r  l la , 591 P.2d 1281. 1284 n. 0 (Alaska 
19791.

3. See Hnelon v. Alupill, 872 P.2d 1213. 1215 
(Alaska 1994).

4. S it  Faiihanis A/. Siai Baionph V. A’andik 
Cnnsle., Inc. if Assoc., 795 P.2d 793, 802-03 
(Alaska 1990). wealed in pan nn oilier pounds. 
823 P.2d 03? (Alaska 1991)

5. Sec Lanpdnn, 252 P.2d al 1001.

A. Savage Arms Invokes our opinion In Armslrunp
»’. Arms/raup, 441 P.2d 899 (Alaska 19681, in
which w« held that Alaskb law governs die spies.

A n to  is entitled In  judgm ent as a m a ile r of 
law *

M l A ll hough we genera lly re v iew  ru lings 
nn jo in de r nnd m tin in itinn  fo r ahnse n f dis­
cretion.4 we review  do iiovo  Hie underlying 
legal questions.1 such ns w jie llm r a p a r ly  is n 
real p a r ly  in Inte.rcsl under Alaska C iv il Role 
17(a).

B, Choice n f  l.tna
Savage A rm s challenges the superio r 

court's ru lin g  that Alaska law governs I he 
issue nf successor lin h iliiy . II argues I hut 
Texas Inw should app ly because all transac­
tions relevant lo  Its purchase n f Savage 111- 
duslries' assets occurred in Texas. In  Sav­
age Arm s' view , the ease hefnre the rn u r l 
deals w ith  the transaction between Savage 
A m is  and Savage Industries, and Ihe unde r­
ly in g  lo r i does not hear nn the choice o f law  
question*

W estern  A u lo  defends Ihe superio r court's 
decision, contending that Alaska law should 
app ly because the unde rly ing  in ju ry  occurred 
in Alaska. W estern A u lo  also reasons that 
successor lia h ility  is b ill an extension o f 
products lin h ili iy  law, which is ilse lf a -lort 
doctrine.

Texas s ta tu to ry nnd case law  sepms lo  
d isfavor ho lh  traditional and modern dnc- 
trines o f successor lia b ilily ,* hut neither this 
court nor the Alaska slate legislature has 
resolved the successor lia h iliiv  questions p re ­
sented In th is case.

lion of interspniisal lorl immunity, even llinuph 
ihe aulo nccidcnl llinl Inspired ihe lorl soli oc­
curred lo Cnonda. See id. al 700-01, There, we 
Irenled ihe Inlcrspotisal immunity question indr- 
pcndenlly of ihe underlying Ion question, and 
focused on ihe spousal relationship between Ihe 
parlies lo Ihe lawsuit. See id. Bui lo apply ihe 
Annstrunp approach here only begs llie question 
ol whether successor liabilily should be treated 
as wholly independent. Armstrong docs not con.
Ii ol.

7. See Ten. Bus. Corp. Ad  Ann. arl. 5.10(0)1?) 
(Vernon 1997); Mudpril r. Parson Mnelt. Co., 
709 S.W.2d 755. 758-59 (Tex.App. 1986); see also 
McKee v. American hunsfer & Slumpr, 946 
F.Supp. 485. 487 IN.D.Ics.1996). Iliu fee M'e.o- 
cni Resources Life /nr. Co. v. Ccrhardi, 553 
S W.7d 783. 786 (Tes.Civ.App.1977) Inniinp ex. 
replions ln r merger, cnnsnlidallon. and Iraiid).

S A V A  ( I E  A R M S .  IN C . v .
C llra r IS I'.Jil

W p  look In  th e  E e s ia ln n ie n i (S c m itd l ot 

C o n flic l n f L a w s  fo r gu idance  in  reso lv ing  

ch n ire .o f-lnw  Is s u e s *  T h e  S e rn n d  R estate- 

in im i req u ire s  a se p a r ii le  rhn ice-o f- law  lin iily- 

s is  fu r  each issu e  p resu n leH ." W e  like w ise  

folln iv I h is ru le  n f  di’-pecupe.'" and d ete rm in e  

the  p ro p e r cho ice n f  Inw nn l l ie  Issu e  o f 

su ccesso r lin h ili iy  w ithout reg a rd  In  o th e r 

Issues in  Ih e  case .

• B e fo re  w e can ad d ress w h ich  s la te 's  law  

should  apply In th is  is su e , w e  iu u fI first 

d e te rm in e  w h e th e r  su cc e sso r l ia b i l i ly  is  Iwd- 

le r  i j ia r a r le r i/ e d  in  te rm s  n f  co n trac t n r  

lo r t ."  In  one se n se , su ccesso r lia h il ity  d e ­

r iv e s  fro m  co rp o ra te  nnd ro n ir a r l  law . he- 

cau se  II m a y  re q u ire  Ih e  In te rp re ta tio n  n f  ih e  

co n trac ts  D ia l g overned  Ih e  t ra n s fe r  n f  a s ­

se ts  betw een co rp o ra l io ns. But su ccesso r 

lia b ility  Is also  n c re a tu re  o f in r i la w  w hen  il 

is  rln im pd  that th e  su cc esso r is  liab le  because  

a p roduct defect has caused  in ju ry  n r  d ea l It.

O i lie r  ju r isd ic tio n s  a re  sp lit as In  w h e th e r 

su ccesso r lia h il ity  shou ld  h e  eva lu ated  using  

Ih e  chnice-of-law  ru le s  g overn ing  Io n  n r  co r­

p orate  and co n trac t law . T h e  F if t h  C irc u it , 

fo r  exam p le , has held that Ihe  law  n f  Ih e

8. Sec. c.p., Palmer G. Lewi.* Co. r. ARCO Clinnira l 
Co. 904 P.2d 1221. 1227 (Alaska 1995) ("W hen 
c lin lrr  of law Issues arise, w r  rnmmonly i r l r r  lo 
llu* Rcsraiemein ISenmdl at Conflicts Ini guid­
ance “)

9. See Rrslalrmenl (Screnil) ol Conflict nl l.aiv» 
§ 145 cml. d 11971) I'T lie  roitrlp liavr loop rec- 
■tgniird lhai they arc ncu Imund in deride all 
issues under d ir local law nl a sinplr flair."); 
Ra il v. Plcmrch Carp.. 89 F.Jd 320. 374 (7ili 
Cii.1996) llinlding dial un ilrr llie Second Re- 
na irm rn l lesl. " la j rnurl llie rrlo rr rnndiirip a 
separnir chnicp nf law analysis lar each issue in 
a rase, ailenipllng in determine which slulr has 
Ih r moil slpnihcanl runiacis ivllli dial Issue.").

10. See Black's Law Dictionary 448 (7lh ed.1997) 
(defining dlpegBgc as "|a] r.inri's application of 
dlffeiem stale laws lo different issues In » legal 
dispule; choice of law on nn Issur-bv-lssur ba­
sis"); >ee alto Brvan A. Garner. A Dictionary of 
Modern Legal Usage 266617d ed. 1995).

11. See, e.g.. Ruiz. 89 F.3d nl 326 ("ITJhc i onris of 
several siaies linve struggled lo deride le lir llirr 
Isiu cessnr liabilily law) is a pari ol corpiuaie Inn 
ni m il law.'').

12. Sec It'eMi r. Rodpcrs Much. Mfp. Co.. 750 F.2d 
la s  374 I5lh Clr. 1985),

W E S T E R N  A U T O  S I I I ' I ' I . V  A la s k a  .-,.y

49 (Alii.li. Snail)
Flu te w il l )  llu * n u is l s lg u if ii 'im i e ii r |» ir i i io  eon- 

l a r i s  sh o u ld  a p p ly  to  su c c e s so r  lin h il i iy  q ues­

t i o n s . T i m  S i w ra ith  (" ir c n ii  Im ld  s im ila r ly  

i l l  /i'iiiz r .  I l le u le r li  i'a r/ i .11 But F/’i o ra l fed er. 

n l d is tr ic t  eouris h a v e  e x p l ic it ly  ap p lied  th e  

la w  o l llu - s ln li*  iv i lh  llu* m ost s ig n ifican t 

to rts  r n n ln c ls ."  and  s la in  nuurls Im vn  sp lil 

on I lie- q u as i in n .1*

15) W p  decline In  fo llow  Ilm  F if th  and 
Savant Ii C ircu its , because m* believe d ia l 
w lmn a dnfncl.ivp product muses |icrs "iiH l 
in ju ry , succassnr lin h ili iy  is mnsi a pp rop ri­
a te ly characterized as a to rts  question. For- 
eessor lia h ility  is essentially an expansion o f 
products lin h iliiy  law, which derives from  In r i 
p rincip les n f negligenre  and si rie l lia b ilily , 
and re jects cnnl ra d  -derived requirements 
such ns p r iv ily . T h e  purpose o f the modern 
strict lin h ili iy  reg im e  “is In  insure llin l Hie 
ensl o f  in ju ries resu lting from  defective prod- 
ucls I is | borne b y  Ihe  m aiiiifae lu re rs d ia l put 
su rli p rod iir ls  nn the marked in l l ie r  Ilia n  b y  
ll ie  in ju red  persons who a re  powerless In  
prn iecl H ieinselves." ’* T r ra ilin g  a successor 
lin h ili iy  qucs linn so le ly ns one o f cnnl ra d  law 
would a llow  "(he p a r ly  w ho  lie im fiHed Iro in
13. F T  3d 320. 37617ili r  it |o>u |

14. See, r.p.. F.dc r. M nillei Pump C o . 652 
F  bnpp. 656, 658 n. I (IVfnln, 1087), dis/ieurd 
un i. an tliflrirn i pmimils. r im  run »■, nlim it Mfp., 
867 F.2d 570, 579-80 ( llllli r i i  1989). Reed e. 
Annsoonp t a i l  Co., 577 F.5upp. 746, 248 
IF.D .A ik. 1983); Knrsnt v. Annted Indus., 472 
r.5upp. 136, 141-47 (F..D.MIrli.l979). ileilined 
In Inflow an ntliet piaimd», Johnson I*. Vemro 
Gump, Inc.. 191 F.3d 732, 746 <6ih rii.l"99).

15. S ir . r.p.. In  re Arlirsins Lilipnlion ff lc lll. 517 
A.2d 697. 699 IDrl.Supei.l986) (holding ilial 
roipnrult' Imv should apply hermisi; key r|nrsllon 
was legal effect ol conli arts lu’lwecn corpora- 
lions); American Niuownvns, Inc. r. Non I I f ’lvu.r 
C l i f f .  S .R .L , 648 So.2d 565. 570 (Ain. 1994) 
(holding dial cnnllicl rale lot ion cures should 
apply lo  corpnrair successor liabilily issue). See

*uho Davhl W. Poliak. Successor l.iah ilily  in AfSCl 
Acquisitions, 1126 PLI/Cnrp 85, 107-i? (1999) 
(discussing different jurisdictions' approaches lo 
rlioire-nl-law issues foi successor linhiliiy 
claims).

16. Caterpillar 11acini Co. r. f le r l. 593 l’.2d 871, 
878 (Alaska 1979) (qiioling C la ir r. Fifth Aw. 
Chrysler Clr., Inc., 454 I’.2d 744. 748 (Alaska 
1969)1; sec also Cacriuimn r. Ynhii Pnnn Pinrls., 
Inc., 59 Cal.2d 57, 77 Cnl.Rpli. 697. 377 P.2d 
897. 900-01 11963).
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l l i r  bargain |lo) escape liabilily even IImugh 
lla* |iai1v who transferred the benefit would 
bare bpen liable had no* the rontrarl been 
rrmsnmntnled." 15 Such a result would un­
dermine the principles llial govern our prod- 
nets liabilily law. And all hough Savage 
Arms argues ilmi ihe public policy behind 
products linhiliiy Inw is of " lill le  interest" 
here heranse Western Aulo purchased linhili- 
ly  insurance llial fully protected it. Western 
Auln's suil does nni pursue a commercial 
cause nf nrl inn. Because Western Auto’s 
insurers sell led Ihe (icrsnnnl ii^iury suit. 
Woslern Anin now slnnds in the lort plain- 
li l fs  shoes.

Thus, in rnnlnxl nf a claim llia l a defective 
product has caused personal in.iiny, we Ihink 
successor liability is more aptly treated ns a 
mailer of lort law.

|fi] Having determined llin l successor lia­
bility in a producis liabilily context, is best 
I'luirarlprized ns part of the low nf tort, we 
must now decide which slate's laws should 
apply to the case nl hand. The .Second Re- 
slniemenl slates Hint "w itIi res|iecl to an 
issue in lo rt." courts should look lo (he local 
law of ilu- sinle with the "most siguificanl 
relnlinnship" to llie parties ami the occur­
rence.1" We conclude llia l Alaska hns the 
must significant torts contacts with this legal 
issue. We look in particular lo llie underly­
ing lort art inn llial gave rise to this filignliun. 
.lack Taylor and his son were liolh Alaska 
residents when the nccidcnl nccnired. Tay­
lor purchased Ihe rifle in Alaska, and the 
rifle was being used Imre, where ils defect 
injured his son. The defect llinl injured 
Taylor's son potentially endangered any per­
son within a lethal vicinity while the rifle was 
lining used in Alaska. Finally, .lack Taylor 
litigated his soil against Western Auto in 
Alaska's slate courts. Berniise llie relation-

17. K'oru'iz. 472 F.Supp. nl M l.

IH. S<v RrMfllenienl /Second) of Cnuniri of Law*
£ M5( I). To deirrmfne the place of ninni pipnifi* 
nun rrlnlio ittliip . we look lo:
(n) iltc p la rr where the in ju ry occurred,
/!>) ilu? phire where llu* rnnducl causing llie in ju­

ry occurred.
fr) ih r dumiril. rc.'fdrncc. nalinnnlily, p liirr of 

im in put niion and place ol luninc** of llie 
pmile.s. itiid

ship liotween Ihe lorl liiignnts is rentered in 
Alaska. Alnska law should govern.

We Ifinrefore conclude Hint the superior 
rnurl did not err hy concluding that Alaska 
law appl es In Hip issue nf surressor lort 
liabilily.

C. Successor L in h i li iy
Savage Arms challenges Western Auto’s 

summary judgment oil the Issiip of successor 
liabilily. II argues llial II should nol lie held 
liable even i f  Alaska law applies. This nrgn- 
nmol raises Issues nf fi;st impression in Alas­
ka.

17,81 Generally, wlien one company sells 
all ils assets In another, llie acquiring enrpo- 
rat inn is not llahle for the debts and liabilities 
nf the selling company.1" Courts have tradi­
tionally recognized four exceptions to this 
role of non-liahility, where (1) Ihe purchaser 
expressly or implicitly agrees to assume tin* 
bilily, (2) Ihe asset purchase nmounls in n 
consolidation nr merger, 13) Ihe purchasing 
corpnrntinn is a "mere continual ion" of Ihe 
selling corporation, nr 14) the transfer 
nmounls In little more than a "sham" trans- 
nclinn In avoid liabilities.''1 More recpnlly, 
some courts have recognized three addilinnnl 
"modem" exceptions in the rule nf non-liahil- 
ity: the "continuity of enterprise," "product 
line," and "duty-to-warn" exceptions.’ 1

Western Aulo argues that we should adopt 
any one of three different successor liabilily 
doctrines in this ease: Ihe traditional "mere 
continuation”  exception and Hie modern "enn- 
Unnlly of enterprise" and "prodnci line" ex­
ceptions. We first identify which exceptions 
are available under Alaska law, and then 
remand for the factual analysis necessary lo 
ascertain whether successor liahility is prop­
er in this case under any of the approved

Id) llie place where the relaliooslilp. il any, be­
tween the parlies is centered.

Id. ft 14512). We evaluate these factors and con­
oids In light of their "relative Importance" lo the 
particular issues In each case. Id.

19. Sec Poliak, tnpia nnie 15. at 99; see also 
Richard A. Epslein, Tnrls 400-0? 11999).

20. 5i-cPollak.su/uonnu 15. nl 100-03.
21. See id. nl 103-08.

SAVAGE ARMS. IMG. v.
I' l lrw  IS |\3I.I

exrcpiiiiiis. The superior rnurt did not speci­
fy which exception justified its iiu|uisjlion of 
successor linhiliiy iigniusl Savage Anns

1. '/'Ac In u li l i l i in i l "ti/eh u n it i l l  lu l l in n " 
r jr r / i l i t n i

|!l| Courts have traditionally imposed lia­
bility on successor cnrpnrailnns where llie 
successor rni-pnralinn is "merely a continua­
tion" nf llie selling corporation." The pri­
mary elements nf llie "mere rnnlimmiinn" 
exception include use hy llie buyer of Hie 
seller’s name, location, and employees, nnd a 
common identity of stockholders and di- 
rectors." This well-established except inn 
stems from judicial refusal to Imnnr a trims- 
m l Ion which is "lillle  more Ilian a shuffling 
of coi|iorale forms, lacking any fundamental 
change with independent significance." '*

I Wl The “ inere continuation" exception is 
available to claimants seeking lo impose lia­
bility on a successor corporation for products 
manufni-iured by a predecessor. Aliliough 
Savage Anns argues that we should nol 
ntlnpl this exception, we disagree, hecntise 
this Is a well-recognized exception, anil we 
Ret- no reason to reject its application here. 
We therefore hold lhat il is available under 
Alaska law.

2. 77/a miiilnn “cnvliniiily nf ci/fcrpr/sc" 
exception

Western .Aulo also asks us to adopt Ihe 
modern "eonlinully of enterprise”  and "prod-

22. Sec ill. si 101.
23. See id.: see ulso Phillip I. Bhimtierg. The 

rniiiinniiy o l litr  111acquire Him lime: Coquuiie 
Smimsmship ill Ihiiied Sluirs Ann-. 10 l:la. J. 
Int'l L. 365. 371 11996) I'T lic  doctrine . . .  is 
applicable only where the sucressoi has the same 
stockholders as the pirdecesHir und rnndiiris llie 
sjmi- business wilh I ill- same management, Inclll- 
lies, employees, products, and uade names.'').
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net lino" except inns. W o  euiu-hido ll in l the 
fi.nls. in  Ib is oust* are ill-suiiod i/i ihe  "pcodncl 
lino" exception. and m o llio ro fn ro  de/ lino lo 
considoc it ui ib is  t im e ."  W o  do, however, 
adopt ll io  "o o iilin u ily  o f  en terp rise" exn-p- 
lion, lo r  Ho- reasons explained liolow.

I l l ,  121 T h e  "con tin u ity  o f en te rp rise " ex­
ception is jm ou tgrow th  n f the Ir i id iiio ua l 
"mere, coot in iu il ion" I henry n f lia b ility ."1 1 >n- 
de r this exception, a successor cn rpnrn linn 
m ay lie  hold liable fo r in ju ries caused b y  lla 
predecessor's products whe re  the In ln l i ly  o f 
Ihe  iransacHnn be liveen Hie s iirressnr and 
Ihe predecessor de inons lra les a basic cniili- 
n n ily  o f  ih e  predecessor nn lc rp rise .’5 The  
successor m ay lie held liable n o n  Humph Hie 
sale n f nsscls is lo r  rush and there is no 
m u lin o ily  o f shareho lde rs ."

I l l l)  Thus, ivhereas Hie Ir iid iiio u a l "m ere 
continuation" excep iin ii depends on Ihe exis- 
lence o f identica l shareholders, the “wmlimti- 
t y  o f  en terp rise" looks lievond iJml fo rm al 
requirement and considers ll ie  suhstjm ro o f 
the u n de rly in g  Irnns iirlinn .*1’ T h e  ke y  lac- 
In rs  under Ihe  "cn n lin u ily  o f en le rp rise " e x ­
ception, firs l a rtic ida led  in T v rn c r v . HH inn i- 
nuns C n sn n lly  Cn.,y ' are: (I) rn n lfn u ify  o f 
k e y  personnel, assets, and business opera* 
linns; 12) speedy dissolution n f I he predeces­
so r co rpora l inn; (3 ) assumption b y  ll ie  suc­
cessor o f those predecessor liabilities and 
ob ligations necessary fo r en iilim in tlnn  n f no r­
mal business operations; and 14) eoiilinna linn

tu iisr l l i r  farts in dlls rusr St-I-Ili ill-soiled in  lids 
t-xri'pilnn. lit* di-i line in n-nliinii- llu* ivisilmn of 
iidnpiiop llie "product line" ll im ry  al lids lime. 
Out di-i isinn indiu dnvs nol p in  hide further 
rnioidi-iniinn ol this i-lii-pilnn ill no appiopiiale 
case.

26. See R irlia id  I.. Cupp, Jr.. Redesipninp Snrres- 
snr l.iubililY, 1999 II. Ill I. Rev. 845, P48 Si n. 16 
11999).

4. 13111 ill I ici p. supra nnie 23, al 371.
5. Under Ih r "prndurl line" exception. u suites- 
m r u ill lie liable II il acquires snbsianiiallv all ol 
die piedeccisor'i nssela and undertakes essen- 
dully ll ir  same nianiilarliuing operalinn of die 
same or similar prndiirls. See Roy r . Aluil Corp.. 
19 Cat.3d 22, 136 Cul.Rplr. 574, 560 P.2d 3, 8-11 
(1977); 63 AmJur.2d Pmdneit Uuliilny S 133 
11997); Poliak, snpia note IS. nl 104-16. Be-

27. S rr 63 Am Jui.?H Pmdnrtt l  inhiliiy § 129.

28. 5,-,- Jmnci p. fliininiiniiis Cot. Co., 397 Mich. 
406. 744 N.VV.7d 873, 883-84 11976); Cupp, 
snpia noic 76. nl 848-49.

29. S it  63 Aii).Jiii.?(I Pnnhn'IS Linhiliiy S 130

30. 397 M irh. 406. 744 N.W.2d 873 11976).
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of (ui'iaii’alc idenliixv" This if a limited 
exreplino llial looks |wsi llie  ideality nf 
sliinelinldeiT and directnrs. and f ile rs ,*?  nn 
whether ihe Imsiueaa itself has been trans­
ferred as an ongoing concent.

Only a minoi'iiy nl t-onns have- thus lac 
adopted Ihe "enniimtity nf enterprise”  excep­
tion.® And Hip American Law Institute re­
cently declined m adopt both Ibis exception 
and the "prodtici line" exception for the Re- 
sinlerne.nl (Third) of Tons.11 The Third Re- 
sialemnnl's rnnimenliiry imlicoles llia l Ihe 
vast majority of courts considering these 
modern exceptions have rejected I hem.14 A l­
though llmre is Fonie dispute about exactly 
how many jurisdictions have decided the is­
sue,33 it is clear llia l a majority of jurisdic­
tions have not adopted Ihe "continuity of 
enterprise" exception.

Critics nf llie modern exceptions (such bs 
"conlinuily of enterprise") argue primarily 
llial expanding liahility harms Ihe overall 
economy by making il more difficult for com­
panies In reorganize nr sell their assets with­
out destroying the value of ihe ongoing busi­
ness enterprise.3* For example, they assert 
llinl n buyer interested in purchasing sub- 
slanlinlly all of llie nssels of a corporation 
will, in some cases, decline lo make the pur­
chase if  il w ill he forced lo assume liability 
for pasi product defects as well. As a result,

31. See ill. al 883-84; s t r  a lso Poliak, supra nnlc
15. al 1(13; 63 Am .lin.?d Puidur It Liability 
k 13?

32. See Rrslnii-nu-nl IThiid) ol Torts: Products 
l.ia liiliiy § 12, Reporters' Nnie al 215-19 11998).

33. S ir § (2 rrnt 
at 215-19.

Ii al 210 A- Reporters' Note

34. Sec ill. k 12, Repurlers' Nnie al 217-18. The 
Rrslalemcni Identifies only llucc slalcs where 
rnurls have adopted the "conlinuily of enter­
prise" exception: Alabama. Michigan, and New 
Hampshire. See id. al 219.

35. The Titled Restatement lists (wemy-lwo slates
in which stale conns lor federal courts applying
stale law) have icjcried luiili die "conlinuily of
enterprise" and 'jn n d iir i line" exceptions. See
id  § 12, Reporters' N o lr al 217-18. Bui one
contntrnlnlor erilmalei dial only eighteen Juris-
dirlinns us oi mid-1998 had actually icier led llie
modern exccpllons, when ionsideiIng those
slalcs whose liighesi m in is had y r l lo rule nn llir
issue. See Cupp, supra nnie 26. al 852-54. Pro-

wmi* ctirpnraiiniis will l»p unable in find pur­
chasers, nnd will instead lie forced lo sell oil 
the corporate assets on a piecemeal basis, 
.“ (plundering any ai'cumnluled puoduill.3- 
Such a piecemeal sale would give a corpora­
tion certain ecnmmiic advantages; the sell­
er’s slinreholders would he able lo receive 
full value for Ihe remnining nssels, and fiic- 
cessnr liabilily would nol flow to the purchas­
ers under any of the traditional or modern 
theories.3" Bui a piecemeal sale would cause 
an ongoing business lo he lost to society, nnd 
potential claimants would he no heller off.

This argument, although compelling in the­
ory, seems to pnlnl an incomplete pin lire nr 
the economic realities. I f  successor liability 
is expanded to include the "continuity of 
enterprise" except Ion, some companies in­
deed might be unable lo find buyers for their 
ongoing businesses. But we have not been 
referred lo any evidence that adopting this 
modern "continuity of enterprise" exception 
(nr Ihe marginally more popular "prnduri 
line" exception) has in fact increased the 
number of corporate liquidations or piece­
meal breakups, nr tlial rejecting the modem 
exception? has in fact decreased liquidations 
or piecemeal Bales.311 And our research has 
nol disclosed studies that have so concluded.

We also note llial iiermilting successor 
liahility under the "continuity of enterprise"

lessor O ipp  slates llial courts iiu ri|ire ilng ll ir  
Inw ol Mississippi. Ohio, nnd Soiilh Carolina 
have nlsn rccognfied and adopted ih r "continui- 
(y ol enterprise" excepdnn. See Cupp, snpiti 
nnie 26. al 854 n 44.

36. Stu Rcslaiemcnl (Third) ol Torts: Produrls 
l.ia liiliiy § 12 cml. Ii, al 211; Epsiein. snpia note 
19. al 400-01; Michael D. Green, Fairness and 
Sureessai Liability: The Limits o f  the Common 
Law Process. 8 Kan. J.L. ti Pub. Pol y 119, 121 
(1998).

37. See Epsiein, lupin nnie 19. al 401; Rcslalr- 
mem (Third) o( Tons; Producis Liabilily k 12 
cml. b. ai 211.

38. See Epsiein. supra noie 19, al 401-02; Re. 
stiticmen! (Third) nl Torts; Producis Liabilily 
k 12 cml. b, al 211.

39. Sex. e.g.. Resiaiemenl (Third) o l Tons; Prod­
ucts Liabilily § I? cnu b ai 211 Si Reporters' 
Note ai 215-21; Epsiein. snpia nnie 19. al 400- 
02; Green, supra unit- 36. al 121.

SAVAGE ARMS, INC. v.
(‘lie as IS P.3ll

exception will tint disennragr Im'pr-M-ah* 
transfers so lung ns anticipated sucrnssnr 
linhililie? do not exceed llie  value nf I In­
corporation's nociimnlaled goodwill. Pro- 
nun ably, many corporal Inn? will continue lo 
engage in efficient nnd productive transfers, 
with the purchasing firm merely factoring 
into the purchase price Ih r cost of those 
successor liabilities.4" When firms contract 
for an asset transfer where the basic enier- 
prise Is lo be continued, they negotiate In a 
price llial reflects the fair market value of 
the transfer, taking heed nr the risk nf fninre 
claims.41 The purchasing firm will value any 
potential successor liohiliiy claims al luasl al 
Hip incremental cost of obtaining insurance 
coverage against successor liability for 
them.43 Where llia l insurance Is too expen­
sive nr is unavailable, negotiations could col­
lapse, and the firm will either continue lo 
exisl (and be subject lo liability claims) nr 
liquidate (and future victims will receive no 
recovery). Bui in many cases, we would 
expert selling an.d purchasing firm? simply to 
negotiate lo a rational price lhat take? ar- 
cnunl of these potential claims. The jmsilcd 
negative effects on the overall economy are 
too indeterminate and speculative lo out­
weigh the policy of cnm)iensnling persons 
Injured by prndm-l defects.43

The same reasoning applies lo Ihe Restate­
ment authors' concerns regarding potential 
"windfalls."44 In muny cases, a predecessor 
manufacturing company will lie purchased hy 
a larger, more financlally-sonnd corporal inn. 
The nde we adopt here does nol limit Injured 
plaintiffs' recovery to the value of the assets

40. See Cupp, snpia nnlc 26. si 861-77.
41. See Michael D. Green. Sui'ccssor Liability; llie 

Superiority o l S ia lu inn lle/omi in Piaieci Product 
Liabilily Claimants, 72 Cornell L.Rev. 17, 40 
(1986).

42. See id. al 40; Cupp, snpia Hole 26. m 862 n. 
90.

43. See Epsiein, supra nolc 19. al 407 lexpl,-lining 
dial i-arponiljons are learning In navigate mod­
em successor linhiliiy rules).

44. See Resiaiemenl (Third) nl Torts; Producis 
Linhiliiy k 12 mu. h.. ai 210-11.

45. Id. al 210
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purchased by the Miei-i-ssiir corporal ion, so 
there euidd conrebnlily lie sit nations ill which 
prodiiel deled victims would receive a larger 
recovery Hum they ronreivalily mold have 
received had llie predecessor company re­
mained nn ongoing coiieern. and been bank­
rupted by Ihe loial claim?. The Restatement 
author? view llie added recovery potential as 
an "injiiF lire" In llie  fuccessnr rnr|xirnlinn.43 
Bill we think llie  Restatement analysis de­
feat? l l ie  assumption? behind lorl law. We 
assume llin l merifiirious claims w ill he paid; 
Hull I bey are snm elhw iF nol paid due In 
insolvency does not change that underlying 
assumption. To i-hni'arterize ns a "windfall" 
full recovery for losses caused by product 
defects unjustly challenge? Hie legitimacy nf 
Hie injuries suffered. And once again, pur­
chasing rorpnrnliniiF can attempt In account 
for this risk of loss in the purchase price.

The other objection? In o.vpande.d siicces- 
sur liabilily rules are nlsn not dif|visilive. 
Slli'cessor liabilily |»ilenliiilly cnnfiicl? with 
maximizing Ihe value received for bankrupt 
eslales,4* But we see no persuasive reason 
lo favor rnr|iorale crcdilnr? over chiinumls 
later iqim-ed by the seller corporal ion's 
producis.45 Also, some courts have argued 
llin l Ihe modem exceptions impose liabilily 
on entities having nn causal relationship with 
the harm.43 Bui basic In the "rnniinuiiy of 
enterprise" exception is the preservation of a 
substantial portion nf Ihe goodwill nf llie 
predecessor corporal inn; Hie successor is 
fundamentally Ihe same enterprise ss Ihe 
predecessor. When a firm negotiate? to 
purchase another corporation, keeping llie

46. See Atirtu lie M. Mnigan, Tin' Denial o f Finnic 
In n  Claims in In  Re Piper A im  a ft: I I ',II the 
( in u l' t  Oniek-Fix So/ulinn Keep the Dfhlni Fly- 
iuy lliy li or Piiny il Clashing Pawn?. 27 Lny. U. 
Chi. L ). 27, 36-37 (1995).

47. Nonetheless, federal bankruptcy law may gov­
ern w licihcr poicnllal rlnims for injuries nnl yel 
incurred may he disrhaiged In a bankruptcy 
puicredlng. In this case, ihe First C irrn li lias 
ruled llial there is no discharge of Western 
Amo's claims. See infio note 56.

48. See, e.g., Palius c. Claik Equip. Co.. 80? F.2d 
25. 82-83 (3d C ir. 1986); Jnhiisiuti l-. Anwed In ­
dus.. llie .. 830 P,2d l|4 |,  1144 (Culn.App.199?); 
see nito Rcxiiurntent (Third) of Tnrls: Produrls 
Liahility £ I? cml. h, m 21(1.
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"en te rp rise" intact, ii must anticipate any 
|w>lf>nliitl successor lirtliililjt-s nnd negotiate 
nn appropriate price. T o  perm it I he sucres- 
hit. which presuninhly n i^ n i intcit n discount 
fo r potential successor liabilities when dick- 
w in y  nve r llie  pu rrlu ise  price, in  nvnid linhil- 
i l y  based nn lack n f causation would g ive  the 
successor nn unwarran ted  w indfa ll.

F in a lly , this new ru le  w ill a im  have Ihe 
effecl of encouraging existing corpora linnp lo  
p rndnre safer producis, in keeping w ith  Ihe 
public po licy gnnlF ll ia l underlie  product lia­
b il ity  law  gene ra lly .414 Onrpo ia linns  are cu r­
re n t ly  n io liva led In  c n rm i defects to  reduce 
• he ir own exposure In  lia b ilily , but the tra d i­
tional FiiccesFnr lia b ili ly  regim e imderm ineF 
ll ia l incentive b y  g iv ing  Ihe n ianu fnc liiring 
corpora l inn nnnl he r option; o ffe ring  ilF e lf for 
Fnle In  a new investor. W ithout FiicceEBor 
liab ilily , Ihe  o rig ina l Fharpholders can receive 
fa il rn inpensiilinn fo r the cu rren t value n f llie  
firm , w ithout Finn ing Ihe  burden caused b y  
any defective p rodu rls  maun fact ured before 
llie  sale. Tbe  ru le  w e  announce today w ill 
g ive  n ianu fac ln iing corporations additional 
incentives in  market non-defective products,
In o rde r in  m axim ize Ihe corporations' m ar­
ket value in evenl n f sale.1"

.Some commentators,11 includ ing the Re ­
statement authors,11 reason that legislatures 
a rc h e lle r situated than courts In  de line the 
parameters n f successor liah ility . But we 
th ink this is nn appropria te  subject fo r ju d i­
cial decision because il is d ire c tly  re lated lo  
products lin h ili iy  Inw, a doctrina l road long 
I raveled h y  enuits.M F o r  example, the fou r 
traditional exceptions were created b y  llie  
cnurts.14 The re  is iilso snme suggestion I hut
49. Ser Cupp, *»//»io nnlc 26. nl 060-63 /urpninf 

llial picaier lurreftor liabilily will channel re- 
*pnn*iliililv barV in m ipinul product mnnufnclur-
ei).

50. S ir id. TltU incentive holds I rut* until ihe 
firm knows thai its liabilities will nuisirip any 
goodwill jivail.thli* in be sold. Bui rnntpunit*-S in 
tlioi position would nol be relevant in this sue* 
rtMm liabilily issue, brcnu.se no buyer would pay 
for nn ongoing concern valued nl less ihun ils 
assrls.

51. S ir. e.g.. Green, snpiu nnlr 41

52. Str Reslulemcnl (Third) of Tnrls: Producis 
l.iuhiliiy § 12. Rrpoi lers' Nnlc al 216-17.

legislation in n lhe r states has failed to ad­
dress these problems.*1 W p  see no reason to 
await legislat ion before addressing tills issue.

W e  the re fo re  adopt the “continuity n f en­
te rp rise" exception In the general ru le  o f 
non liab ility ln r  corporate successors.

S. P m f irM y  o f  Hi i< m iiin iiiirp  jlid p n n m l 
nnler

1141 A lthough  we. here approve llie  "m ere 
continuation" and " rn n t in u lly  n f enterprise" 
exceptions, il Is nonetheless necessary lo  re ­
verse W estern  Au ln 's sum mary Judgment o r­
d e r fo r two reasons. F irs t, material fiirtnn l 
disputes remain unresolved. Many ke y  facts 
are nnrnntested, tint re rta in  im pnitim l furls 
(such as Ihe  percentage n f Flock fo rm er 
shareholders in Savage industries own In 
Savage Arm s) a re  not established b y  the 
reciird . Second, llie  unce rta in ly regard ing 
the p roper legal standard govern ing succes­
sor lia b ility  appears to hove prevented llie  
parlies from  developing llie  record to ad­
dress llie  applicable legal tests. W e conse­
quen tly remand fo r consideration o f the 
"m ere  continuation" and "continu ity o f enter­
p rise" cxceplions in llie  context n f this case.

W e also note that Savage A rm s is nol 
shielded from  liab ility  h y  the fact that it 
purchased Savage Industries' assets th rough 
a bank rup tcy proceeding. T h e  F irs t C ircu it 
ru led  in o related aspect o f this case “  lha t 
W estern  A u to  and T a y lo r were not "afforded 
appropria te notice o f the material terms of 
the all-asset transfer, nor o f the chapter I I  
p lan" and therefore that Ihe parlies to Ihe 
transfer, Savage Industries and Savage
53. Scr Cupp, snpia note 26, ol 877-78.

54. Str Cupp, supra nnie 26. nl 878.

55. Str Cupp, supra nnlc 26. ol 879-83.

56. In April 1992 We*lem Amo filed a third* party 
complaint apairut Savage Arm* for indemnifica­
tion nr apportionment of damage*. Savage 
Amu- contended lhal WeMcrn Ailin'* claim* were 
barred by ilic terms- ol Savage Industries' bank­
ruptcy. The First Circuit Court nf Appeols ulti­
mately resolved the Imiic in Western Aum'is favor 
In Derember 1994. See Western Amn Supply Co. 
i*. Savage Anns. Inc. /In ir Savage Indus., Inc.).
43 F.3d 714, 723 (1st Cir.1994).
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Anns, “are not entitled to re ly  nn Ihe pnilee- 
live  ju risd ic tion  n f llie  bank rtip iey court." H 
The  fa ilure In g ive p rn |ie r notice ond In seeli 
approval o f the plan from  the bankruptcy 
rn u rl "precluded a legitimate linsls fo r en­
jo in ing  Ihe Alaska stale rnu rt ac tion ."**

D . Jiiiiriml A r l i r . h u  its hliuluiiscililn 

Hiumrny

I IS , 16) Savage A rm s argues that Ihe 
siqie.rinr rn n ri nlinsed Its discretion b y  con­
s idering Journal articles W estern Au lo  sub­
m itted in support n f its sum mary Judgment 
motion. These articles included statements 
o llr iliu le d  to Savage A rm s ’ rh ie f executive 
o fficer supporting W estern An ln's argum ent 
llin l Siwage Arm s holds itself nut In  the 
w o rld  ns the legal successor to Savage In ­
dustries. Savage A rm s asserts that Ihe a r­
ticles contain multip le levels o f hearsay. 
Since we remand fo r n lh e r reasons, it is 
unnecessary to discuss this issue n l length. 
But we address II b rie fly  lierp henuisp il 
m ay reetir on remand. F u r  purposes o f ou r 
discussion, we assume lhat llie  C E O  uttered 
the statements attributed to him.

in  effect, the statements were  uttered n l 
least twice, first h y  Savage A rm s' C E O  and 
u ltim ate ly b y  the articles' authors upon pub­
lication. W hen Ihe statements were  firs t 
uttered, the declarant was Savage Anns ' 
C E O  and the statements were nnt hearsay, 
because they were admissions b y  a party- 
opponent.** But when the articles were of­
fered lo  prove llie  tru th  o f th e ir assertions—  
lha l the C E O  had made Ihe statements the 
articles attributed to him— the ir authors be­
came Ihe declarants whose out-of-court state­
ments were being offered into evidence, i f  
the articles were offered fo r th e ir tn ilh , ll ie y  
no rm a lly would have been inadmissible hear­
say.*" The  s ii|ie rio r court re jected Savage
57. Id.
5a. Id. *1722.
59. Siv  Alaska R. Evid. 80l(d)l2) (defining Male- 

m rn lf by pat ly opponents as non hearfBy).
60. Alaska R. Evid. 802.
61. Alaska Civil Role 17(a) provides in lelcvanl 

pari:
Every action shall he prnscciiird in llie name 
nf the real parly In Interest  |A) party wiih

A rm s' hearsay objection, bio so fu r as we can 
te ll from  Ihe  record , d id  not address the 
iiiitlinr-ns-derhirant issue. W he the r it must 
do so on rcnu ind  depends on w he th e r Ihe 
articles are o ffered fo r the tru th  o f the m ai­
le rs tlies assert.

E . I l n i l  P tn iin y  in  In te re s t 
117) W estern  Auto's lia b ility  insurers. 

A lls ta te  Insurance Com pany and C e rta in  U n ­
d e rw rite rs  nl 1.lo rd 's o f London (U nde rw rit­
ers), fu lly  paid (lie expenses o f defending nnd 
settling I lit? T a y lo r  lawsuit against W estern 
An to . Savage A rm s  moved In  substitute the 
insurers ns Hip p la in tiffs in W estern  Anln's 
indem n ity action. Savage A rm s claimed that 
the insure rs  w ere  the on ly real p ln in tiffs  in 
interest under A laska C iv i l Rule 17(a)."1 The  
F ii|ie r in r rnu rt denied (he motion, b ill a t 
W es te rn  Auto's suggestion allowed the insur­
ers In  ra t ify  the aelinn n r  he snhjeet In
su b st itu t io n .

W c  agree w ith  Savage A rm s that il was 
e r ro r nol to substitute W es te rn  Auln's insur­
ers as ll ie  reel pn riie F  in  interest. W estern  
A n ln  adm its llia l A lls ta te  and l l i r  U n d e rw rit ­
ers a re  ils  fu lly  subrogated insurers. West­
e rn  A u lo  Inis identified nn possible rem ain ing 
Interest it lias in  the Indem n ity c la im . T he  
superio r rn u r l masoned that W es te rn  A u lo  
had an interest, in  the claim  that was "d iff i­
cult to define," and that Jo inde r n f ihp  insur­
ers m ight present an inaccurate p icture to 
the ju r y .  The  court did not exp la in what 
W estern  Auto's interest was.

A lth ou gh  we have not p re v ious ly  ad­
dressed ll ie  p rope r procedural trea tm ent n f 
fu lly  subrogated insurers, we held in  M m tie i- 
;vi/if.// n f  A vchnm pr. v. Rnn i/li C onstruction  
<C- K n p iu rr .r iii ff Co.n  lh a l ra tifica tion  b y  par­
tia lly  subrogated Insurers is an acceptable

whom nr fn whose name a comracl has bren 
made (or Ihr henrhl ol annlhcr. or » party 
nnllinrizrd by slaintr may snr in llial p ri son'* 
own nanir w ilhonl jnininp llie parly for v  linsc 
Itcnrfii (hr n rlinn  is h io iig h l . . . .  |R]niifira- 
linn. (nlodrr. or suhsllliillcin |nf ll ir  lent parly 
in in le irs lj shall have ll ir  same effecl as If die 
union had been commenced In Ih r namr of 
ll ir  real parlv in in lrrrs l.

62. 722 P2d9l9IAInska 1986).
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su b stitu te  fo r  jn iw le r .M W p  th e re  rcnsnupri 

Hull R u le  17(a) d id  nol re q u ire  jo in d e r  n f  a 

p n n in lly  sn ln n g n tp d  in s u re r  because  rn tif irn -  

lion  sul is ficd  I h e  |v i | i r v  co n ce rns u n d e rly in g  

llin l ru le .*4 W e  exp la in ed  tlm l ra tif ic a t io n  is 

g e n e ra lly  ad eq u ate  in ra se s  in vo lv in g  p a rt ia l­

ly  sub ro g ated  in s u re rs  linentise  il p ro te cts  

against m u ltip le  la w su its , e n su re s  Hint Hie 

in te re s te d  p a r ty  m ake s a fo rm a l a p p e a ra n ce  

in co u rt , e n su res  l l ia l  l l ie  p a rty  is  su b jec t lo  

a n y  rn u rt o rd e rs  co n ce rn in g  d isc o ve ry  n r  a t­

to rn ey 's  fees, nnd a ssu re s  that a ll in te re s te d  

p a rtie s  b ea r H ie b u rd e n s  o f  c la im s litig a ted  

on t lio ir  b eh a lf.11'  im p lic it ly  ackn o w led g in g  

ll ie  k e y  d isl in n  inn b etw een  p a rt ia l ly  and  fu l­

ly  su b ro g ated  in s u re rs , w e  noted that the  

in su red  p a rty  w a s  not a s lin m  p laint i f f  be­

cause  i l s  c la im  Had not b een  paid  In  fu ll b y  

l l ie  in su re r :

W e  fu r th e r  note lliu l | lh e  in s u re r 's ]  a b ­

se n ce  as a lim ned  p a r ty  in  th is  ca se  does 

nol m ean l l in l Ih e  action  w ou ld  be p ro se ­

cu ted  h y  a sh a m  p la in t if f . T h e  m u n ic ip a li­

t y  w as a re a l p a rty  in  in te re s t a s  the  

am ount n f  i l s  c ln im  had not been  paid  in  

fu ll b y l lh e ln s n r e r ] .1**1

T h is  language im p lie s  Hint w h e re , ns h e re , 

Ih e  in s u re r  Inis pnid the  fu ll am o u n t, the  

in su re d  would  lie  a s lia in  p la in t if f .

W e  have  re lie d  b efo re  on a M o n tan a  S u ­

p rem e C o u rt ca se , S l n t c  r r  rc.l A’nnv/'s T.V.

•f- A p p/m une  I n c  v. D i s t r i c t  C o u rt ,*5 in d e ­

te rm in in g  Ib e  p ro p e r  p ro ce d u ra l t re a tm e n t o f 

in su re rs .**  T b e  p la in t if fs  in  N i n n d ’s  T . V .  had 

rece ived  v a ry in g  le v e ls  n f  co m p ensatio n  from  

I h e ir  p a rt ly  and fu l ly  su b ro g a ted  in su re rs .*5 

A ltho ugh  the  court held  lh a t  p a rt ia l ly  su b ro ­

gated in su re rs  could  opt fo r  ra tif ica t io n  r a th ­

e r  I l ia n  su b stitu tio n  o r  jo in d e r , it  e ffe c t iv e ly  

upheld  a lo w e r c o u rt 's  ru lin g  re q u ir in g  sub- 

s i itn tio n  o r fu lly  su h ro go ted  in s u re rs .,n

C r it ic a l c o m m e n ta ry  h e a rs  nut th e  s ig n if i 

ounce o f th is  d is t in c t io n :

63. Sec id. al 926.
64. See id. nl 925-26
65. See id.
66. Id. nl 926.
67. 168 Mom. 456. 543 P.2d 1336 11975).
68. Sec Punch. 722 P.2d ol 926

T h e  g en e ra l ru le  in  Ih e  federa l m u r ls  is 

Hint i f  th e  In s u re r  has paid l l ie  e n tire  

cln im . il Is Ih e  re a l p a rty  In in te rest and 

m ust su e  in  i ls  m m  nam e, i f  no m oney n r 

en fo rceab le  p ro m ise  In  pay m o ney has 

been ad van ced , th en  th e re  lia s  not been 

a n y  F iih ro g atio n  and Ih e  in su red  rem a in s  

the  re a l p a r ly  in in te re st . T h is  seem s 

Found s in ce  it is  Ingicul ll ia l h ii in su red  

w ho has no in te re st in  th e  outcom e n f  Ihe 

litig a tio n  m a y  nn l b rin g  suit .m l 

W e  find  l l i i s  rea so n in g  p e rsu as ive , and con­

clude  lh a t it  w a s  e r ro r  nnl In  re q u ire  the 

in su re rs  to su b st itu te  fo r th e ir  in su red .

I V .  C O N C L U S I O N  

W e  R E V E R S E  the  nr'dcr denying  S avag e  

A rm s ’ m otion to re q u ire  W e ste rn  A u to 's  In- 

su rc i-s  lo  su b st itu te  fo r  W e ste rn  A u lo , V A ­

C A T E  th e  o rd e rs  Im posing successo r lia b ility  

on S a va g e  A rm s , and R E M A N D  fo r ap p lica­

tion  o f the  d o ctrines adopted today and for 

fu r th e r  p ro ceed ings.

S a l l y  K .  S L O A N E ,  A p p c lln n l,

f ie n rg e  R .  S L O A N E ,  A p p e lle e .

N n . S - f l l3 5 .

S u p re m e  C o u rt n f  A la skn .

M a rc h  2, 2001.

R e h e a r in g  D en ied  A p r il 4 . 2001.

D ivo rce  ju d gm en t w as entered  b y  the 

S u p e r io r  C o u rt , T h ird  Ju d ic ia l D is t r ic t , An-

69. See Hand's T.V.. 543 P.2d al 1337.

70. See id. al 1338-39.

71. 6A Charles Alan Wright, Arthur R. Miller h 
Man- Kay Kane, Fedeml Tiac/ln and Pmi'eriine 
5 1546, al 355-56 I2il ed. 1990) (fonlnoles ilintl- 
led).

S L O A N E
nt. *, i* i>.j.t

ch n riig c , E r i c  T .  S u n d e rs , .1„ nnd  w ife  ap pea l­

ed . T im  S u p re m e  C o u rt , C n rp e n n li . .1,. he ld  

th a t : 0 )  re co rd  supported  find ing  lhat 

$26,0(10 note Hint husband  rece ived  fro m  p a r ­

tie s ' son  in  co n n ed  inn  w ith  Ids p u rch ase  o f 

p a rt ie s ' b us in ess  w a s  w o rth  $141; (2 )  re co rd  

supp o rted  assignm ent o f  N i l r  n f  m a rita l 

p ro p e rty  lo  w ife : (3 )  w ife  w a s  not en titled  lo  

h ave  husband  p a y  h e r  fu tu re  m ed ica l co sts : 

(4 )  w ife  w a s  not e n titled  to  b ifu rca tio n  o f 

lega l d iv o rce ; <fi) w ire  w a s  not entitled  to 

tra v e l and  liv in g  expen ses in c u rre d  b y  a t ­

tend ing  l l i a l  in  A la s k a ; and H i) a tto rn e y  fee 

a w a rd  lo  w ife  o f  $3,18fi w as su ff ic ie n t .

A ff irm e d .

1. D iv o rc e  e=252.1

T h e  t r ia l court has b ro ad  d iscre tio n  in 

fash ion ing  p ro p e rty  d iv is io n s in  d ivo rce  a c ­

tio n s . A S  2 5 .2 4 .)f if)fn )i4 ).

2 . D iv o rc e  G=28(i<8)

T h e  va lua tio n  n f  m a rita l p ro p e r ly  is  a 

fa ctu a l d ete rm inatio n  w h ich  w ill not he set 

as id e  on appeal un less II is  c le a r ly  e rro neo u s . 

A S  25 .24 .1fi0 (a)(4 ).

3 . D iv o rc e  c= 28fi( 8 )

A  va luat ion n f  m a r ita l p ro p e rty  is c le a r ly  

erro neo us and should  be set aside  i f  the  

rev ie w in g  cnurt is  le ft  w ith  a d efin ite  and 

f irm  conviction  on the  e n tire  reco rd  that a 

m is ta k e  lia s  been m ade. A S  2 6 .2 4 .lf if l(n ){4 ).

4. D iv o rc e  <028(1(5)

T h e  su p e rio r co u rt ’s  equ itab le  d is tr ib u ­

tion o f  p ro p e rty  is rev ie w ab le  u n d e r the 

abuse  o f d iscre tio n  s ta n d a rd , and w il l nnl lie  

d istu rb ed  on appeal un less it is  c le a r ly  un­

ju s t . A S  2 5 .2 4 .100(a)(4).

5 . D iv o rc e  < 0 22 3 , 2847(4)

T h e  aw ard  o f a K o rn e y 's  fee s  in  d ivo rce  

actio n s is  w ith in  th e  b road d iscre tio n  o f  th e  

t r ia l co u rt, and  th e  co u rt 's  decision in  that 

re g a rd  w ill n o l be rev e rse d  u n less i l  is  a rb i­

tra ry 1, cap ric io u s , o r  m a n ife s tly  u n reaso nab le .

fi. D iv o rc e  0 2 5 3 ( 3 )

R e co rd  in  d ivo rce  case  supp o rted  find ing  

th a t , fo r  equ itab le  d is trib u tio n  p u rp o ses , 

$25 ,000 note that husband  rece ived  fro m  p a r­

tie s ' snn in  connection w ith  h is  p u rch ase  of

v . S L O A N 'E  A la s k a  < jj

611 Min-Ill mutt
parties' business was m h i1 .Ii J IO ; husband 
signed sale agreement unde r lim e  con- 
si m in is  nn terms determ ined un ila te ra lly  h y  
u-jfe's n tln rne y . m id w ife  presented no evi­
dence in  re fu te  husband's claim  Hint business 
w nn ld  nnl lu ive  su flir ien l funds I n  re p a y nnie. 
/ . i  2 5 .2 4 .14i0(a)l4).

7 . D iv u ru e  0 2 5 3 ( 2 )

R e rn rd  in  d iv o rce  ca se  su p p o rted  a ss ig n ­

m ent n f  57<K n f  in n r iln l p ro p e r ty  In  w ife , 

d esp ite  h e r  c la im  Hint t r ia l  en n rt d id  not. 

su ff ic ie n t ly  c o n s id e r  w ife 's  ag e . i .e .. 0 0 ; cnurt 

d id  im l fin d  w ife 's  ag e  In  l ie  im p o rta n t b e ­

cau se  husband  w a s  n f  co m p arab le  ag e  and  

both  w e re  ap p ro ach in g  re t ire m e n t . A S

25.24.100(a)(4).

8. D iv o rc e  0 2 8 2 ,  283

W ife  w a iv e d  a p p e lla te  o f  h e r  c la im  H int, 

in  a w a rd in g  w ife  o n ly  5 7 9t n f  in n r iln l e s ta te , 

t r ia l  cnu rt d id  not c o n s id e r  w ife 's  s ta tio n  in 

li fe  d u rin g  m a rr ia g e ; w ife  n e ith e r  ra ise d  lh a t 

is su e  b e fo re  su p e r io r  ennrt n o r p re se n te d  

ev id en ce  n r  a rg u m en t in  h e r  b r ie f s  th a t  

w o u ld  h ave  m ad e  h e r  s ta tio n  in  life  re le van t 

In  p rn | ic r t y  d is t r ib u t io n . A S  2 5 .2 4 .|4 iflta )i4 ).

fi. D iv o rc e  0 2 5 3 1 2 )

R e c o rd  d id  not su p p o rt c la im  th a t , in  

a w a rd in g  w ife  o n ly  57<Jt- o f  m a r ita l e s ta te , 

t r ia l rn u rt  d id  not c o n s id e r  w ife 's  h e a lth ; 

co u rt s im p ly  w a s  not rn n v in re d  l l ia l  w ife  

needed  a n y  s u rg e r ie s  lh a l sh e  a lle g e d , court 

n lsn  ro m m e n le d  that w ife 's  tre a tm e n t m ig h t 

h ave  been  o v e r ly  e xp e n s iv e , an d  co u rt con­

cluded  H u ll w ife 's  lien  t i l l  co n ce rn s  w e re  not 

so  se rio u s  as In  p reven t h e r  fro m  co n tin u in g  

ta  w o rk  in  fu tu re . A S  2 5 .2 4 .lf i(V a )(4 ) .

10. D iv o rc e  0 2 8 ( i ( i l )

E v e n  i f  t r ia l  rn u r l in c o r re c t ly  ro n rlu d ed  

In  d iv o rce  case  Hint w ife  w a s  cap ab le  o f  be ing  

g a in fu lly  em p lo yed , a n y  fiicIi e r r o r  w as 

h a rm le s s  w ith  resp ect to  m a r ita l p ro p e rty  

d iv is io n , a s  cnurt va lu e d  w ife 's  fu tu re  e a rn ­

in g s  at ze ro . A S  2 5 .2 4 .JfiO (n )f4 ).

11. D iv o rc e  0 2 3 ! )

R e co rd  in  d iv o rce  case  su p p o rted  t r ia l 

co u rt 's  re fu sa l In  re q u ire  h u sb an d  lo  p ay  

w ife 's  fu tu re  m ed ica l co s ta ; s u p e r io r  court 

found tlm l b ecau se  w ife  re ce iv ed  in  e xce ss  n f
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RE: Procedural Status of Western Auto Supply Co. (now Allstate Insurance
Company and Certain Underwriters at Lloyd’s of London) pending in 
the Superior Court for the State of Alaska, Third Judicial District at 
Kenai, Case No. 2KN-90-922 Cl

DATE: February 12, 2002

Western Auto v. Savage Arms, Inc. is still a pending case in the Kenai

Superior Court. The decision of the Supreme Court in Savage Arms, Petitioner v.

Western Auto Supply Co., Respondent, 18 P.3d 49 (Alaska 2001) was an

interlocutory decision by the Supreme Court on a petition for review. Western

Auto and Savage Arms, Inc. filed cross-motions for summary judgment on the

question of whether Savage Arms was liable as the “legal successor to Savage

Industries, Inc.” Judge Link, the Superior Court judge in Kenai, ruled in favor of

Western Auto. This was not a final judgment as there were other issues remaining

unresolved which would have to be decided by trial if not disposed of by

additional pretrial motions.

Only Final judgments of the Superior Court can be appealed to the Alaska

Supreme Court. However, Appellate Rule 610 provides for an interlocutory

review by the Supreme Court, before there has been a final judgment, at the

discretion of the Alaska Supreme Court for issues which meet the criteria set forth

in Appellate Rule 610. One of the grounds is if the decision of the lower court:

.. involves a controlling question of law on which there is a substantial ground

M E M O R A N D U M
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for difference of opinion and an immediate review of the order may materially 

advance ihe termination of the proceedings , ...”

Savage Arms petitioned the Supreme Court for a review of Judge Link’s 

decision under this procedure. The Supreme Court granted the petition and 

ordered full briefing. Proceedings in the Superior Court were stayed pending the 

decision by the Supreme Court on the petition for review. After the Supreme 

Court decision (first handed dowr on March 2, 2001, with rehearing denied on 

April 4, 2001) the case was remanded to Judge Link for further proceedings. Trial 

has been scheduled by Judge Link for November of 2002.

(In its decision, the Supreme Court also ruled that because all of Western 

Auto’s defense costs and attorney’s fees and the entire amount of the settlement by 

Western with the plaintiff, Taylor, had been paid by Western Auto’s insurers, 

Allstate and Certain Underwriters at Lloyd’s, those insuring entities were the 

proper parties plaintiff and in compliance with that ruling, Allstate and Certain 

Underwriters at Lloyd’s have been substituted in place of Western Auto as the 

plaintiff.)

Thus, Allstate Insurance Company and Certain Underwriters o f Lloyd’s v. 

Savage Arms, Inc. is very much still a pending case and there has been no final 

judgment. If legislation past by the legislature is made specifically retroactive 

and/or curative, it could be expected that the Alaska courts would apply such new 

legislation to the pending case in spite of the Supreme Court’s prior ruling. See 

Zurfluh v. Slate, 620 P.2d 690, 693 (Alaska 1980).

2 2990-1/51302





OUTLINE FOR CSHB 499 

Origins of this Legislation

In 1982, Savage Industries, Inc., (‘‘Savage Industries”) a company located in 

Massachusetts, manufactured a Stevens Model 125 .22 rimfire, single shot rifle. That rifle was 

sold in 1983 by Western Auto Supply Company (“Western Auto”) at one of its retail locations in 

Maine. Eventually, the rifle made its way to Alaska and was owned by Jack Taylor, an Alaska 

resident

During the 1980’s, Savage Industries began suffering financial problems and on February 

2, 1988 filed for Chapter 11 bankruptcy protection. Thereafter, as part of its bankruptcy 

reorganization, Savage Industries devised a plan regarding the sale of some of its assets. That 

plan included the sale of four of its gun product lines (not including the Model 125 involved in 

the Taylor accident) to Challenger International, Ltd1. (“Challenger”), a publicly traded company 

unrelated to Savage Industries. Tbe agreement involved the sale of these assets to Challenger in 

exchange for $1 million cash and other consideration, including the assumption of substantial 

debt The plan was submined to the bankruptcy court and approved on July 27, 1989. The plan 

was finally completed on November 1,1989 and actually consisted of t w o  agreements. The first 

agreement involved the purchase by Challenger of the stock in Savage Arms, Inc. (“Savage 

Arms”), a company that was set up as part of the asset sale. Once Savage Anns was acquired by 

Challenger, the second agreement provided for the sale of the specific assets from Savage 

Industries to Savage Anns, by then a subsidiary of Challenger. Thus, it was an asset sale from 

Savage Industries to Challenger.

On April 8, 1989, Jack’s son, Kevin Taylor, was injured while a tempting to shoot the 

gun. On December 3,1990, one and one-half years later, Jack Taylor, individually and on behalf 

' Challenger denominaied a wholly owned subsidiary, Meridn B.V., to be the aaual purchaser.

f y w  Qu m  t



of Ms son, filed a personal injury action against Savage Industries, Inc. and a few other local 

defendants. Upon being notified in January 1991 that Savage Industries was in bankruptcy, the 

Taylors added Western Auto as the lead defendant

Western Auto did not seek to pursue indemnification from Savage Industries in the 

bankruptcy court or otherwise. Instead, Western Auto sued Savage Arms claiming successor 

liability, even though it was undisputed that Savage Anns had nothing to do with the 

manufacture of the gun involved in the accident Since the case against Western Auto was set 

for trial shortly thereafter, the court severed Savage Anns from the case and the case proceeded 

to trial against Western Auto only. Western Auto won the trial, however, largely due to certain 

conduct of defense counsel at the trial, the trial court ordered a new trial Western Auto then 

settled the Taylor case for $5.4 million and began pursuing its successor liability case against 

Savage .Anns. Western Auto alleged three theories of successor liability: the “traditional” mere 

continuation theory and the non-traditional product line and continuity of enterprise exceptions. 

Both parties filed motions for summary judgment. The trial court granted summary judgment in 

favor of Western Auto on the issue of successor liability, but did not designate the theory upon 

which it based its ruling. Savage Arms appealed that decision to the Alaska Supreme Coun and 

in March 2001, the Alaska Supreme Court issued its decision reversing the summary judgment, 

remanding the case for trial and adopting a standard of successor liability. 18 P.3d 49. Tbe 

Supreme Court adopted “mere continuation” and “continuity of enterprise''* as grounds for 

successor liability and avoided a ruling on the product line exception because Savage Arms had 

not purchased the product line involved in die gun accident. The Supreme Court also made the 

decision retroactive. In announcing its decision, The Supreme Court stared that “neither this 

court nor the Alaska state legislature has resolved the successor liability questions presented in



this case.” Id  at 52. CSHB 499 is intended to address the void identified by the Supreme Court 

and to define the scope of successor liability law in Alaska,

Analysis of Theories 

Mere Continuation

The Restatement (Third) of Torts, published by the American Law Institute, has adopted 

four “traditional” exceptions to the general rule that a purchaser of assets is not liable for the 

debts of the seller. Those four exceptions are:

1. Where the purchaser expressly assumes liabilities,
2. Where the sale of assets is a fraudulent conveyance,
3. Where the sale constitutes a merger or consolidation, or
4. Where the purchaser is a mere continuation, of the seller.

The Restatement’s exceptions, including the mere continuation theory, have been adopted 

in a substantial majority of states. In the Savage Ama opinion, the Alaska Supreme Court said 

that mere continuation is a “well recognized exception”. 18 P.3d at 55. CSHB 499 adopts all 

four of the Restatement's traditional exceptions.

Continuity of Enterprise

Contrary to the “mere continuation” traditional exception, the .Alaska Supreme Court 

acknowledged that only a minority of courts have thus far adopted the “continuity of enterprise” 

exception. Id  at 56. As the court said: “The Third Restatement’s commentary indicates that ihe

vast majority of courts considering the [continuity of enterprise theory] have rejected [It].

Although there is some dispute about exactly how many jurisdictions have decided the issue, it is 

clear that a majority ofjurisdictions have not adopted the "continuity of enterprise ” exception.” 

Id  at 56. (emphasis added).



The Two Theories Contrasted

“Mere continuation” is intended to address the situation where there is a continuation of 

the same owns, rip of a corporation rather than just a continuation of the business enterprise. In 

such cases, This exception seeks 10 prevent the owners of a selling business from selling assets to 

a new business, which they also own, without losing control over the assets. As the Alaska 

Supreme Court said in Savage Arms, the “mere continuation” exception depends on the existence 

of identical shareholders between the selling and purchasing entities. 18 P.3d at 55.

“Continuity of enterprise” on the other hand does not examine continuity of ownership, 

but rather whether there has been a continuation of the business as an on-going concern even if 

there is no common ownership. It is simply a 1 imposition of liability on the purchasing business 

merely because it is in business and not becf.'«£ the responsible parties for the underlying tort are 

still in control of the assets.

The principal reason continuity of enterprise has been rejected is because it has 

been viewed as an ill-considered extension of liability to an entity having no causal relationship 

with the harm. 63 Am Jur. 2d §131. It ignores the valid arguments of the business worid where 

predictability is vital and unforeseeable alterations and successor liability principles complicate 

transfers and necessarily increase transaction costs. Id  This exception defeats the legitimate 

expectations of parties held during the negotiations and sale, and it limits opportunities for a 

financially troubled company. Id.

CSHB 499

This bill adopts the majority Restatement position on the four traditional exceptions, 

including mere continuation, and rejects the minority theory of continuity of enterprise. The bill 

is made retroactive because the Supreme Court’s decision was made reiroactive, and we are



attempting to set a single standard far all acquisitions regardless of date, rather than two 

standards. This Bill is made expressly retroactive pursuant to AS 01.10.090. We have examined 

whether the retroactive application of the Bill could constitute a “taking of property” to see if the 

slate might be exposed to potential liability for compensation. Upon review and careful 

consideration, we are convinced that the State would not be at risk for liability. Successor 

liability is a ton cause of action and no person has a vested right in such “properly” until there is 

a final unappealable judgment, which Western Auto does not now have. This is been the law of 

this country since the 1801 United States Supreme Court’s decision in The Schooner Peggy, 5 

U.S. 103, and has been widely died in case law ever the intervening 201 years. Moreover, and 

in any event, Western Auto settled its case with the Taylors in 1995, six years before the Alaska 

Supreme Court adopted continuity of enterprise, so Western Auto cannot comend it relied upon 

that opinion when settling the case.

Conclusion

CSHB 499 is an effort to define the law of Alaska regarding successor liability in 

products liability causes of action. It adopts the clear majority view around the country in 

including the four traditional exceptions to successor liability and in rejecting the non-traditional 

“continuity of enterprise” exception. It makes the new law retroactive to apply to all acquisitions 

regardless of date, because to do otherwise, would allow the Supreme Court’s retroactive opinion 

to result in two standards on this issue depending on the date of the acquisition. The Legislature 

would like to enact a clear, definite and uniform standard on the issue.
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A la s k a  S u p r e m e  C o u r t  r e w r i t e s  l i a b i l i t y  la w ?
Bv J oj DfWm **c Aish* 7 o» eb Br*y

O n Ju n e  30, 2000, the Alaska 
Suprem e Court significantly re ­
w rote the law of products liabil­

ity as it affects a business thBt p u r­
chases the assets, but not the liabili­
ties, of ano ther. A business th a t 
purchases asse ts  as an ongoing con­
cern will be liable for the  product 
liability claims of its se ller, despite 
w hat the purchase docum ents may 
cay.

In Savage Arms. Inc. v. Western 
Auto Supply Co., Opinion No. 5293, 
(June 30, 2000) a minor was injured 
by an allegedly defective .22 rifle 
m anufactured by Savage Industries, 
Inc. Savage Industries, Inc. sold its 
assets to Savage Arms, Inc. in 1990, 
apparen tly  a fte r the rifle in dispute 
had been m anufactured . The court 
acknowledged th a t“|g |enerally , when 
one com pany sella all its asse ts  to 
another, the acquiring corporation is 
not liable for the debts and  liabilities 
of the selling company," subject to 
four exceptions not re levan t to the 
case. Savage Arms,  No. 5293, slip op. 
a t 9.

B ut the Lourt elected to follow a 
m inority rule, a rule th a t was re­
je c te d  by th e  A m e ric a n  Law 
Institu te 's  R esta tem en t (Third) of 
Torts and the m ajority of courts to 
consider it, th a t  gTeatly expands the 
liability of a purchaser for the  to rts  of 
the seller. Id. a t 13. The court 
articulated  a new "continuity  of en­
terprise" theory as looking beyond 
the formal requirem ent of identical 
shareho lders and considering the 
substance of the underlying tran sac ­
tion. Id. a t 12.

The key factors under the "conti­
nu ity  of en te rp rise"  exception, 
first a rticu la ted  in Turner v. Bi­
tuminous Casualty Co., 1244 
N.W.2d 873 (Mich. 1976)) are: (1) 
continuity of kev personnel, as-

on w hether the business itself has 
been transferred  as an ongoing 
concern.

!d. a t 12 (internal footnotes omitted).
Critics may argue th a t the court 

would be better off leaving signifi­
cant expansions of product liability 
to the Legislature ,1 bu t th is article 
focuses instead on w hat appears to 
be a seriously flawed analysis of the 
benefits and detrim ents of adopting 
such an expansion.

The flaw is this: each of the ra tion­
ales advanced by the court for adopt­
ing the ‘continuity of enterprise" stan ­
dard logically argues only for pro­
spective application, yet the court 
gives th i6 new policy retroactive ap ­
plication.

The court first notes th a t the "con­
tinu ity  of en terp rise’ rationale  has 
been criticised for its im pact on the 
value of businesses which, for one 
reason or another, are a ttem pting  to 
sell the business as a whole or in 
iu  be tan  dal parts.

Critics cf tka m sdsrn  exceptions 
(such as "condnuity  of enter- 
prise") argue prim arily  th a t ex­
panding liability harm s the  over­
all economy by m aking it more 
difficult for companies to reorga­
nise or rail tbe ir assets w ithout 
destroying the value of the ongo­
ing business enterprise.

Id. a t 14. The court's trea tm en t of 
th is  concern is leas than  complete:

But we have not been referred to 
any evidence th a t adopdng this 
modem "continuity of enterprise" 
exception (or the m arginally more 
popular "product Line* exception) 
has in fact increased the num ber 
of co rp o ra te  l iq u id a tio n s  or 
p iecem eal b re a k u p s , or th a t  
rejecting the m odern exceptions 
has in fact decreased liquidations 
or piecemeal sales. And our 
research has not disclosed studies

is surprising, however, and could be 
crititixed as conclusive.

The court next looks to the eco­
nomic effects of imposing the "conti­
nuity of enterprise" rule:

We also note th a t perm itting  aue- 
ces&or liability under the "conti­
nuity of enterprise’ exception wilt 
not discourage large-scale t r a n s ­
fers so long as antic ipated  su c ­
cessor liabilities do not exceed 
the value of the corporation 's ac­
cum ulated goodwill. P re su m ­
ably, m any corporations will con­
tinue to engage in efficient and 
productive transfe rs, w ith  the 
purchasing firm merely factor­
ing into the purchase price the 
co6 t of those successor liabilities.

Id. a t 15. The court’s reasoning here 
is sound, but only provided the ru le  is 
given prospective and  not re tro spec­
tive application.

Tk» Mm U tats: each el Dm raHaai k i 
•dvaacae by *>» caurl tar adap bay tka 

"csetkuatty si enterprise" sUatfart 
logtca*y argitsi eety ler prupecttve 

appricatt3d_

In fact, negotiations for the  sa le  of 
assets can and usually  do take the 
risk of liability into accoun t B ut for 
sales th a t were conducted u n d er the 
old rule, nerotjn tions are no longer 
possible, and the purchasers in those 
transactions will now find them selves 
saddled w ith a class of risks they did 
not assum e. Indeed, in m any cases, 
the sales would have been "asse t 
sales" only, w ithout liabilities - in ­
cluding contingent product liab ility  
claims - intentionally leaving the  risk  
of such claims on the seller. For the 
cnurt to nimnlv sta te  "we wnnlH ex-

for this risk  of loss in the purchss* 
price," is m eaningless s i  to cons urn 
m ated transactions. Id. a t  17.

The court icknow ledges th a t thi.- 
new rule w ill create oom pbestions ir. 
ban k ru p tcy , w here the goal is t r  
maxim ize the value of assets for tht 
creditors. Id. a t  17. While the court 
is being a little  presum ptive in con­
cluding federal Law won't sell assets 
free and clear of a ll claims, including 
unknow n to rt claim s, 11 U.S.C. § 
365, the court's tre a tm en t of the is­
sue bordert on flippant.

But we see no persuasive reason 
to favor corporate creditors over 
c laim ants la ter injured by the 
seller corporation's products.

Id. a t  17. I t  does not seem to occur to 
the  court th a t  the "creditors" in bank - 
n ip  try can include to rt claim ants. In 
effect, the court proposes to dim inish 
the  bankruptcy recovery of known 
claim ants for the benefit o f  potential 
fu tu re  to rt claim ants. And, again, it 
is im possible to find justification for 
re tro s p e c tiv e  ap p lic a tio n  in  th e  
court’s argum ents.

Ths court acknowledges th a t there  
m ay not be a causal relationship be­
tw een the harm  created  and the p u r­
chaser, b u t argues th a t  tbs “good­
will" it believes is inheren t in an 
a sse t purchase justifies bolding the 
purchaser liable. Id. a t 17-18. I t  is in 
th a t  context th a t the court comes 
closest to rece jn irin g  the retrospec­
tion problem:

When a firm negotiate# to p u r­
chase ano ther corporation, keep­
ing the "enterprise" intact, it m ust 
anticipate any po ten tia l sucre# 
sor liabilities and negotiate *n 
appropriate price. To perm it (hr 
successor, w hich p resum ab ly  
negotiated a discount for poten­
tial succeasor liabilities w hen 
dickering over the purchaseprice, 
to avoid liability baaed on lack of



Institu te 's  R esta tem en t (T hird) of 
Torts and the m ajority of courts to 
consider it, th a t  greatly expands the 
liability of a purchaser for the to rts  of 
the seller. Id. a t 13. The court 
articulated a new "continuity  of en­
terprise" theory as looking beyond 
the formal requirem ent of identical 
shareho lders and considering the 
substance of the underlying tra n sa c ­
tion. Id. at 12.

The key factors under the “conti­
nuity  of en te rp rise" exception, 
first articu lated  in Turner v. Bi­
tuminous Casualty Co., (244 
N.W.2d 873 (Mich. 1976)] are. (1) 
continuity of key personnel, as­
sets, and business operations; (2 ) 
speedy dissolution of the  prede­
cessor corporation; (3) assum p­
tion by the successor of those p re­
decessor iiabilitiesand obligations 
necessary for continuation of nor­
mal business operations; and  (4) 
continuation of corporate identity. 
This is a limited exception th a t 
looks past the identity  of sh a re ­
holders and directors, and focuses

destroying the value of the ongo­
ing business enterprise.

Id. a t 14. The court's trea tm en t of 
th is concern is le u  than  complete:

But we have not been referred to 
any evidence th a t adopting this 
modem “continuity of enterprise" 
exception (orthe marginally more 
popular"product line" exception) 
has in fact increased the num ber 
of co rp o ra te  l iq u id a tio n s  or 
p iecem eal b reak u p s , or th a t 
rejecting the modem exceptions 
hasin  factdecreased liquidations 
or piecemeal sales. And our 
research has notdisclosed studies 
th a t have so concluded.

Id. a t 14-15 (internal footnote omit­
ted). As the court acknowledged ear­
lier, this doctrine has been recog­
nized in only a few states, and  only 
relatively recently. Id. a t 13. It's 
hardly surprising th a t the court has 
not been able to find studies demon­
stra ting  its economic efTects. For the 
court to rely upon the absence of data

In fact, negotiations for the sale of 
assets can and usually do take the 
riak of liability into account. B ut for 
sales th a t were conducted u n d er the 
old rule, negotiations are no longer 
possible, and the purchasers in those 
transactions will now find them ael ves 
saddled with a class of risks they did 
not assum e. Indeed, in m any cases, 
the sales would have been "asset 
ta les’ only, w ithout liabilities - in ­
cluding contingent product liab ility  
claims - intentionally leaving the risk 
of such claims on the seller. For the 
court to simply state, “we would ex­
pect selling and purchasing firms sim ­
ply to negotiate to a ra tional price 
that Lakes account of these potential 
claims'’ begs the question of how th a t 
is to be accomplished in a completed 
transaction. Id. a t 16.

Put another way, a p u rchaser of 
assets th a t consist of a line of m an u ­
facturing or perhaps an en tire  com­
pany has presumably paid fair m a r­
ket value for those assets. The court 
in Sauage A r m s  has changed the defi­
nition of "assets" to include a large 
class of "liabilities." As a resu lt, the 
true fair m arket value of the  'a sse ts"  
necessarily changes. If the seller has 
subsequently distributed its asse ts  
to its shareholders, as is its  right, 
and has subsequently dissolved it­
self, as is also its right, the p u rch aser 
has been deprived of the benefit o fits  
bargain, and has no m eaningful re­
course.

If a p u rc h a se r  is la rg e r  and  
w ealthier than  a seller, then  the 
"pocket is deeper" for a to rt plaintifT 
under the court's new rule. The court 
concludes th a t is only fair. Id. a t  16- 
17. W ithout going into the ju stice  of 
the situation , or w hether or not th is 
results in a "windfall* to a to rt p la in ­
tiff, by giving this new rule re tro ac ­
tive application the new rule ia m ade 
patently unfair. A large to r t claim , 
unknown and perhaps unknow able 
to the purchaser, will sim ply deprive 
the purchaser of its bargain . The 
court's offhand comment in th is  re­
gard, th a t "once again, purchasing 
corporations can a ttem pt to account

will" it  believes ia inheren t in an 
asse t purchase ju stifies bolding the 
pu rchaser liable. Id. a t  17-18. I t  is in 
th a t context th a t the court comes 
closest to recognizing the retrospec­
tion problem:

When a Firm negotiates to pur. 
chase ano ther corporation, keep­
ing the “enterprise" intact, i t  m ust 
anticipate any poten tia l succes­
sor liabilities and negotiate an 
appropria te  price. To perm it the 
successo r, w hich p resum ab ly  
negotiated a discount for poten­
tial successor liab ilities w hen 
dickering over (he purchase price, 
to avoid liability based on lack of 
causation would give the succes­
sor an unw arran ted  windfall.

Id. a t 18. The verb tenses are  in ­
structive: "m ust" and "would give;* 
again the court's justification  speak 
to prospective application yet Sav­
age Arms involves retrospective ap­
plication.

Finally, the court concludes th a t 
the new doctrine will encourage the 
trad itional purposes of products li­
ability law: it  will snssurage  m anu­
facturers to create safer, defect-free 
products to maximize their business 
value for the future. Id. B ut in the 
cases of completed sales, the policy is 
preposterous.

For businesses th a t have already 
m ade asset purchases, the only op­
tion now is to purchase insurance or 
other su itable risk m anagem ent so  ̂
lutions to take into account the new 
classes of claim s th a t the court has 
created.’ Those insurance prem ium s 
and sim ilar costs are an unfour, u n ­
reasonable burden, b u t unless the 
court recognizes th a t  ita reasoning 
only justifies prospective and not re t­
roactive application, the  a lternatives 
are even worse.

* Aa argument rejected by tbe court "be- 
caun |«uirc— nr Liability) is directly rabud to
products liability law, a doctrinal rood long 
traveled by osurta.' Borvoge Anna, Ms. BZSJ, at 
1».

* While the dodaioc is limited t* prwdecl* 
liability, long-time .AocmnofUM court miri t̂ 
anticipate tbo ink being ( e e  >v.d to cjt- 
niM and wall is re—dccla, and atliu' Li.rie of 
claim• beoirlee torts.


