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The Honorable Bon Stevens
DSA. Opposition to House Bill 393
Page 4

threshold. 1n addition, the National Conference of Commissioners on Uniform State I-aws has a
Model Franchise and Business Opportunity Act. This Act has a $500 threshold as well.

In summary, DSA opposes House Bill 393 in its current form, ns it passed the Houso. \We will
only support an amendment to raise the threshold amount from $200 to $500, placing the
threshold in the definitions section of tho hill. This request is based upon tho practices of the
vast majority of states regulating the sales of business opportunities as well as the Federal TVadc
Commission. In addition, the two most widely referenced model acts in this area contain a $500
threshold, Alaska’s resources should be directed a fighting the fraud posed by large business
opportunity scnms. Any law in this area should not confuse Alaska’s consumers with a
convoluted dofinition of a business opportunity.

Thank you for your lime and attention to DSA’s concerns. Pleaso do not hesitate to contact me or
the DSA directly with questions or concerns. John Hesse of tho DSA can be reached by
telephone at (202) 220-9420 or by email to jhcssc@dsa.org and | can be reached at the address
above or kjones@dynamicesscntials.com.  Thank you for your time and attention to this

request.

Sincerely,

Kevin D. Jones
Vice President
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April 26,2002

The Honorable Ben Stevens
Alaska Senate

State Capitol, Room

Juneau, AK 99801-1182

Re: PSA Opposition to House Bill 393 - a Proposal to Regelate the Sale of Business
Opportunities

Dear Senator Stevens:

| amwriting on behalf ofthe Direct Selling Association (DSA) concerning House Bill
393, aproposal to regulate the sale of business opportunities in Alaska. Unfortunately,
we were of the impression that we had an understanding with both the House sponsor as
well as the three committees that considered the bill. \We had agreed to put aside our
concerns, which are detailed below, and compromise on the issue of most concern to us;
the threshold dollar exemption for business opportunities originally set at $200. We had
agreed to a threshold of $250, even though we requested a $500 threshold. li now
appears that we compromised more than we had bargained for. The bill was amended on
the House floor to severely limit the application of this exemption. Consequmitly, 1 am
writing to express our outright opposition to the bill and ask that you vote against it in

committee.
DSA’s Opposition to House Bill 393

Alaska’s consumers need this proposal to be crystal clear on what exactly cojistitutes a
business opportunity. Our one concern was the exemption threshold of $200 contained
in the original bill and its placement in the proposal. Even as amended the $250
exemption contained in the version that passed the House is atypical of other state

business opportunity fraud statutes.

The clear trend in the regulation of business opportunities is toward higher dollar
thresholds stated in the definitions section ofdie law. A majority of the other twenty-
three states that regulate business opportunities and the Federal Trade Commission use a
$500 threshold stated in the definitions section oftheir statutes and regulations. Twenty-
seven states choose not to regulate the sale of business opportunities. Ifue state
chooses to regulate the sale of business opportunities, Alaska should follow die trend and
enact a bill with a $500 threshold stated in the definition of a business opportunity
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Business Opportunity Dollar Threshold Amounts Exist:

» Tofocus limited, valuable state resources on situations where people can be
seriously harmed;

» Toreassure people involved in small incomc-caming programs that ihey would be
protected from inadvertent coverage; and

» Torequire a strict compliance mode on those business opportunities where people
Invest a large amount of money up-front.

The lower threshold would subject many small incomc-caming opportunities to onerous
registration and bonding requirements, which would hurt many of these very small

businesses. It would also take the necessary focue of enforcement offthe large business
opportunities, where people can be seriously harmed, and spread limited state resources

over a much wider field.

In 1980, ihe lowa Attorney General’s Office showed that the average business
opportunity fraud victim lost on average $5,400.. In 1995, the Wall Street Journal ran a
story entitled ""Undercover Blitz Targets Business Opportunity Scams”. This story noted
that the victims were defrauded of

between $1,500 and $6,000. e believe that Alaska should target the business
opportunities that pose the most harm. For your information, in 1984 the North American
Securities Administrators Association developed a model Business Opportunity Sales Act
(NASAA Model), which contains a $500 threshold. Inaddition, the National Conference
of Commissioners on Uniform State Laws has a Model Franchise and Business
Opportunity Act This Act has a $500 threshold as welL

For all ofthese reasons, we opposed the bill in its original form. \We then agreed to
compromise in the interests of consumer protection to leave the limit in its place within
the exemptions section and to live with a dollar amount of $250. We did not agree to any
other language or limitation. The bill passed cleanly through its remaining committees,
but was then amended on the House floor, inconsistently with our agreement.

Consequently, DSA opposes House Bill 393 in its current form, as it passed the House.
Thank you for your time and attention to DSA’s concerns. Please do not hesitate to
contact me directly with questions or concerns. | can be reached by telephone ai (202)
220-9420 or by email to ihesse@dsa.org. Thank you for your time and attention to this

request.

John'W. Hesse, I
Senior Attorney & Director, Government Relations


mailto:ihesse@dsa.org
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Honorable Ben Stevens, Chair

Senate Laborand Commerce Committee
Alaska Capitol Room, Room 119
Juneau, AK 99801-1182

April 26, 2002 RE: HB 393 (Stevens) —Support

Dear Chair Stevens:

On behalf ofthe members of AARP InAlaska, we urge you and your colleagues
on the Senate Laborand Commerce Committee to support HB 393, authored by
Representative Gary Stevens, and co-sponsored by Representatives Kerttula, Dyson,
and Murkowski.

HB 393 will address an issue that Is often of concern to retirees... prepackaged
"business opportunities” targeted at novice entrepreneurs and "work at home”schemes.

The bill would require that sellers of business opportunities register with the State
and would require them to disclose specific information to the potential buyer before the
sale. They would also be required to use an escrow account to assure delivery of e
promised goods and provide a 30-day right of cancellation to the buyer.

Representative Stevens has provided exceptions for some recognized direct
selling operations. HB 393 would target those individuals and organizations that should
not be allowed to operate in Alaska.

Government has a legitimate role in consumer protection. AARP believes HB
393 is an excellent example of appropriate oversight and regulation.

On behalf of all Alaskans who have been taken in by phony "business
opportunities”, AARP urges an “AYE" vote on HB 393.

Should you have any questions about our position, please feel free to contact
Marie Darlin (586-3637), Coordinator of the AARP Capitol City Task Force; Patrick Luby
(907-762-3314). AARP Legislative Representative; or me (907-245-5259).

Thank you for your consideration.

Sincerely,

Marguerite Stetson
Executive Council Member for Advocacy

c.  Senator Austerman
enator Leman
ena}or orgerson
enator Lavls

epresentative ﬁa ?teven9 Be resentative s&n .
epresentative Kerttula epresentative Murkowski

3001 C street Suita 1420 IAnchora?e AK 99503 1907-341-2277 1907-341-2200«'ox 11-8/77-44-/5BTTY
Esther "Tess* Canja, President |Willlam D. Novell!. Executive Director and CEO |www.aarp.ora
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April 29,2002

The Honorable Ben Stevens, Chair
Alaska Senate

State Capitol

Juneau, AK 99801-1182

Re: PSA Opposition to House Bill 393 - a Proposal to Regulate the Sale of Business
Opportunities

Dear Senator Stevens:

I am writing to you concerning House Bill 393, a proposal to regulate the sale of business
opportunities in Alaska. As a member of the Board of Directors of the DSA (Direct Selling
Association) as well as being CEO of Mannatech, Incorporated, a member ofthe DSA that sells
nutritional products, 1have a great interest in expressing my opposition to this bill.

The version of HB 393 just recently passed by the House contains additional, damaging language.
Although the $250 threshold remains, the bill now reads “except that this exemption does not
apply if the aggregate amount of the sales or offers to sell the business opportunity that were
made in the previous one-year period by the seller or offeror of the business opportunity, or by
the agent or seller, or by the agent, seller or offeror, exceeded $10,000.” This exact language or
anything similar to itis completely unacceptable to me and a great many people within the direct
selling industry. Our opposition is based on the fact that registration and bonding will be required
for any company regardless of the threshold amount ifthat company exceeds the $10,000 annual

cap.

The lower threshold would subject many small income-earning opportunities to onerous
registration and bonding requirements, which would hurt many ofthese very small businesses. It
would also take the necessary focus of enforcement off the large business opportunities, where
people can be seriously harmed, and spread limited state resources over a much wider field.

The clear trend in the regulation of business opportunities is toward higher dollar thresholds
stated in the definitions section of the law. A majority of the other twenty-three states that
regulate business opportunities and the Federal Trade Commission use a $500 threshold stated in
the definitions section of their statutes and regulations. Twenty-seven states choose not to
regulate the sale of business opportunities. If the state chooses to regulate the sale of business
opportunities, Alaska should follow the trend and enact a bill with a $500 threshold stated in the

definition ofa business opportunity.

600 S. Royal Lane, Suite 200, Coppell, Texas 75019, Phone: (972)471-7400, Fax: (972)471-8135



May-01-02 09:36A Mannatech (972)471-7335

Senator Ben Stevens
April 29,2002

Page Two

Wewould support the adoption of an amendrment to the hill, replacing the $200 threshold with a
$600 threshold.  However, we cannot support the bill as it passed the House. Ve suggest that you
modifythe definition of business opportunity to fulfill our reguest as follows:

Add the underlined text to Sec. 45.66.900, Definitions;

.. .(2) "business opportunity’* means an arrangement under which the seller or a
person recommenced by the seller will provide to the buyer products, egquipment,
supplies, or services enabling the buyer to start a business for which the buyer is
required to pav an initial fee or sum of money in excess of $500 to the seller
and under which one or more ofthe following occurs or isto occur ... ; and

Strike Sec. 45.66,220. Exemptions, to conform as follows:

This chapter does not applyto a sale of or an offer to sell (1)o-business
opportunity ifthe-total-emount-of the payments to be made-bythe-buye”undef
the-eontraot is toss than $200t- .

This change and movermrent mekes it clear to all - consumers and regulators alike - that the type of
small income-earning opportunity represented by the DSA membership does not fall under this

law,

In summary, DSA oppases House Bill 393 in its current form, as it passed the House. e will
only support an amendment to raise the threshold amount ffoin $200 to $500, placing the
threshold inthe definitions section ofthe bill. This request is based upon the practices ofthe vast
majority of states regulating the sales of business opportunities as well as the Federal Trade
Commission.  In addition, the two most widely referenced model acts in this area contain a $500
threshold. Alaska’s resources should be directed a fighting the fraud posed by large business
opportunity scams.  Any law in this area should not confuse Alaska's consumers with a

convoluted definition ofa business apportunity.

Thank you for your time and attention to DSA’s concerns. | can assure you that the vast mejority
o* our membership agree with the feelings expressed in this letter. Please do not hesitate to
contact me directly with questions or concerns. | can be readied by telephone at (972) 471-7278
or by email to bhenrv@mannatech.com. Thank you for your time and attention to this reguest.

Sincerely,

ChiefExecutive Officer

RVH/cds

.02
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1
2002 LEGISLATIVE SESSION Bill Version: HB 393

(H) Publish Date: 3/1/02
Revision Date/Time (Note if correction): Dept. Affected: Law
Title "An Act relating to unfair and deceptive trade '‘BRU Criminal Division: Civil Division
practices and to the sale of business opportunities;. . Component Criminal Appeals/Special Litigation
Sponsor Representative Stevens Fair Business Practices
Requester House Labor and Commerce Committee "Component No. 2279; 2206
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

kkkkkkkk

CHANGE IN REVENUES ( m

FUND SOURCE (Thousanas of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health . .

1108 Statutory Designhated Prog Rcpts -
TOTAL

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Covernor's FY 2003 budget proposal: [

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
HB 393 would provide for the registration and regulation of sellers of business opportunities, which are prepackaged

small business deals offered mainly to novice entrepreneurs over the Internet and through newspaper and radio
advertisements, television "infomercials,” and seminars. Typically, a business opportunity is an arrangement by which
the seller provides products, equipment, supplies, or services to the buyer; assists the buyer in finding outlets nr
accounts for the buyer's products or services; purchases the products made, produced, or modified by the buyer; or

provides the buyer with a marketing plan.

The bill would require that sellers of business opportunities register with the state, disclose specific information
regarding the business to the buyer before sale, use an escrow account to assure delivery of business assets, and

provide a 30-day right of cancellation for the buyer.

Phone (907) 465-5370

Prepared by: Joan M. Kasson
Date/Time 2/21/02 2:42 PM

Division Attorney General's Office
Approved by: Kathryn Daughhetee for Bruce M. Botelho, Attorney General Date 2/21/2002
Agency Department of Law

Page 10of2
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 393 -AW#1
2002 LEGISLATIVE SESSION

ANALYSIS CONTINUATION
Aseller who recklessly violates the registration requirements would be guilty of a class C felony. A sellerwho
recklessly violates the contract or cancellation provisions would be guilty of a class A misdemeanor. The bill would
also amend AS 45.50.471(b) to specify that a violation of the sale of business opportunities statute constitutes an
unfair or deceptive act or practice in the conduct of trade or commerce.

The Department of Law does not anticipate significant revenues or costs from pasr age of this legislation. However,
because there is no regulatory scheme now in effect, we cannot say with certainly how much additional staff time will

be required to implement this bill

Given our experience with implementing the Telephone Solicitation Act, we would guess that no more than ten or
twelve sellers of business opportunities will register in the first year. Assuming an initial registration fee of $150, the
revenue in the first year would be approximately $1,500 to $1,800. With an annual renewal fee of $50, the revenue
from these same sellers would be $500 to $600 in the second year, plus any new initial registrations.

Costs will be generated both by the time spent processing the registration applications, and by time spent on any
enforcement actions against unscrupulous sellers of business opportunities, who are generally located out of state and
who make exaggerated earnings claims to induce buyer participation, and who would be unlikely to register with the
state. We expect that processing ten to twelve applications per year, while perhaps more time consuming than other
registrations due to the relative complexity of the business opportunity registration requirements, can be handled within
existing funding levels. We have no way of anticipating how many enforcement actions may be required. The
Consumer Protection unit is aware of dozens of business opportunity scams around the country, arid they know
Alaskans are being targeted, but not to what extent. However, the department does not believe the cost of pursuing
limited enforcement actions against a few sellers will entail significant amounts of staff time. If our assumptions prove
to be inaccurate, the department may need to seek additional funding in the future.

Page 20f 2






FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2002 LEGISLATIVE SESSION Bill Version: CS HB 418 (L&C)
() Publish Date:

, , , o Dept. Affected;  DCED

Title Electronic Proxy Voting & Notification BRU Banking, Securities & Corporation (115)
Component Banking, Securities & Corporation

Sponsor House Labor & Commerce by Request

Requester  House Labor & Commerce Component No. 1233

Expenditures/Revenues _ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY2003 FY2004 FY206 FY2006 FY2007 FY 2008
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 00 00 00 00 00| 00
CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF .
1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type--Do not abbreviate
(el ypreOTAL ) 00 00 00 00 00 00

Estimate of any current year GFYZOOZ cost: - 00
Check this box fX) if fundina for this bill Is Included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page If necessary)

This bill amends AS 10.06 related to domestic and certain foreign corporations related to the delivery of
annual reports, proxy and other information to share holders via most any electronic means. It also allows

electronic proxy voting. This bill has no fiscal impact on the operations of the division.

Prepared by: ~ Franklin T. Elder, Director Phone 907-466-2521
Division Banking, Securities & Corporations Date/Time 34/ 256 PM
Approved by:  Deborah B. Sedwick, Commissioner*tP-T Date 3/4/2002
Agency Department of Community & Economic Development

Page 1of 1
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Alaska State Legislature
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House Labor and Commerce Committee

Sponsor Statement
House Bill 418
Electronic Proxy Voting & Notification

House Bill 418 conforms the Alaska Corporations Code to the laws of many other states
that recognize the emergence of electronic media as an important means of communication.
This bill provides shareholders of Alaska corporations the option of electronic proxy voting
and electronic delivery of notice and meeting materials. Approximately 25 states already

allow electronic proxy voting.

House Bill 418 also includes provisions that permit corporations to send one copy of an
annual report and proxy materials to a single address where multiple shareholders reside,
known as houscholding, and to stop sending corporate materials to last-known addresses at
which mail is undeliverable. These measures represent significant improvements in efficiency

and communications with shareholders.

Electronic proxy voting will result in cost savings and added convenience for Alaska
corporations. Reduction of paper, printing, and postage costs will be substantial—especially
for larger corporations. Those electing to implement electronic voting will establish secure
processes in which a PIN is issued to each shareholder. Electronic delivery would be at the
option of the shareholder. Shareholders will continue to have the option of conventional

paper or in-person voting.

Si{fﬂ@]@t ﬁ%llﬂdﬁﬂzﬁiﬁ@
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Sectlonal Aﬂa zﬁg's
Electronic Proxy &Votmg Notification

Section 1 allows notice of shareholders’ meeting to be given by electronic transmission.

Section 2 provides that notice of shareholders’ meeting may be given by electronic transmission if
the shareholder authorizes it. Describes how the audiorization must be communicated. Indicates
when notice by electronic transmission is considered given when using various type of electronic

transmission.

Section 3 10.06.411 (q) allows a corporatio .i to satisfy its delivery requirement for delivering
information, including annual reports and proxy statements, to shareholders who share an address

by delivering the information to the shared address. Lays out what requirements must be met,
including shareholder consent.

10.06.411 (b) requires a corporat on to begin sending individual copies of die information to a
shareholder within 3C lays after the corporation receives a shareholder’ revocation of consent to
delivery to a shared address or a notice from the shareholder that the shareholder wishes to receive

an individual copy.

10.06.411 (c) provides that a corporation is not required to send certain notices or payments to a
shareholder until die shareholder provides die corporation with written notice of the shareholder’s
current address if certain items have been sent by first class mail during the preceding year to die
shareholder’s address and have been returned undelivcrable.

10.06.411 (d) defines “address” for the section. Includes an electronic mail address, a facsimile
telephone number, and anodier electronic document destination

Section 4 allows a shareholder to vote by proxy executed by the electronic transmission. Establishes
certain requirements for a proxy executed by electronic transmission.

Section 5 provides that corporations allowing electronic proxy voting must also provide for all legal
proxies in the same manner.

Section 6 lists how a corporation may deliver its annual report.
Section 7 amends the definition of “proxy” to include an electronic transmission.
Section 8 defines “electronic transmission” and “signed” for the chapter.

Section 9 provides transition that the department may proceed to adopt regulations necessary to
implement the changes in this act.

Section 10 provides transitional effective date for re_ ilations to begin implementation.

Section 11 states effective date of January 1, 2008,

R
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Labor and Commerce Committee considered CS FOH HOUSE BILL NO. 418(L&C)
HB 418 ELECTRONIC PROXY VOTING & NOTIFICATION

“An Act amending the Alaska Corporations Code as it relates to delivery of annual reports, notice of
shareholders’ meetings, proxy statements, and other information and items to shareholders, to voting, and to

proxies, including electronic proxy voting and proxy signing; and providing for an effective date.”
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2(,02 LEG|SLAT|VE SESS|ON Bill Version: CSHB 443(|_8£)
(H) Publish Date: 432

Revision Date/Time (Note if correction): o . De%t' Affected:  Environmental Conservation

Title Relating to tattooing and™nody piercing BR Environmental Health

Component Food Safety and Sanitation

Sponsor Rep Kohring ,
Requester ~ House Labor and Commerce Committee Component No. 2343

Expenditures/Revenues , (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY2003 FY204 FY206 FY206 FY207 FY208
Personal Services 00 00 00 00 00 00
Travel 00 00 00 00 00 00
Contractual 31 00 00 00 00 00
Supplies 02 00 00 00 00 00
Equipment 00 00 00 00 00 00
Land & Structures 00 00 00 00 00 00
Grants & Claims 00 00 00 00 00 00
Miscellaneous 00 00 00 00 00 00
TOTAL OPERATING 33 00 00 00 00 00
ICAPITAL EXPENDITURES 00 00 00 00i 00 00
CHANGE INREVENUES () 00 00 00 00 00 00]
FUND SOURCE (Thousands of Dollars%)
1002 Federal Receipts 00 00 00 Q 00 00
1003 GF Match 00 00 00 00 00 00
1004 GF . 20 00 00 00 00 00
1006 GF/Proglram Receipts 00 00 00 00 00 00
1037 GF/Mental Health , 00 00 00 00 00 00
Other (Specify Typre—Do not abbreviate) 13 00 00 00 00 00
OTAL 33 00 00 00 00 00
Estimate of any current year ?FYZOOZ) cost: 00
Chock this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:
POSITIONS .
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYS|S (Attach a separate page ifnecessary)

This bill will require public notice of a revised effective date for application and fees. A portion of this cost
would be covered by interagency receipts from the Department of Commerce and Economic
Development, Division of Occupational Licensing. General funds will be required to cover the remainder

of the public notice cost.

Prepared by: ~ Mary Siroky -Legislative Liaison Phone 465535
Division Statewide Public Services Date/Time 316 PM
Approved by:  Kurt Fredriksson -Deputy Commissioner Date 22/2002
Agency Department of Environmental Conservation
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AL. SKA STATE LEGISL/ URE

Session:

State Capitol Building, Room 24
Juneau, Alaska 99801-1182
(907) 465-2186

Fax- (907) 465-3818

Interim:
60C East Railroad Avenue
Wasilla, Alaska 99654
(907) 373-1842
Fax -(907) 373-4729
REPRESENTATIVE VIC KOHRING
DISTRICT 26

SPONSOR STATEMENT
HOUSE BILL 443

TATTOOING AND BODY PIERCING

In 2000, the Legislature passed SB 34 to bring tattoo and body piercing
practitioners under the regulation and licensing requirement of AS OS. 13,
Barbers and Hairdressers. The legislation established qualification and
training requirements for license applicants, regulations for shop licenses, and

set application deadline and initial licensing dates.

The 2000 legislation did not allow for a grace period or appeal process for
missing the license application deadline. Several established practitioners
missed the deadline because they were unaware of the new regulations. Shops
not meeting the new requirements will have to close or cease the effected part
of their business. This will result in loss of income to shop owners,

practitioners, shop support staff and vendors.

This bill will extend the application period and the initial licensing date.

Wasilla « Fairvicw Loop « Ekiutna e« Peters Creek
E-Mail: Represenc.itive_Vic_Kohring(5'4egis.statc.i>k.us ¢ Toll Free Ye,ir Rami,l: (SCO) jpS-1iS6



ALASKA STATE LEGISLATURE

Interim: Session:
600 East Railroad Avenue State Capitol Buildin® \oom 421
Wasilla, Alaska 99654 Juneau, Al?' .99801-1182
(907) 373-1842 (907) 465-2186
Fax -(907) 373-4729 Fax - (907) 465-3818
REPRESENTATIVE VIC ICOHRING
DISTRICT 26

SECTIONAL ANALYSIS

CS HOUSE BILL 443 (L&C)
TATTOOING AND BODY PIERCING

¢ Section 1(a)(1) extends the application deadline from July 1, 2001, to
October 1, 2002.

m This will allow practitioners who missed the original deadline
additional time to file for transitioned license.

¢ Section 1(a)(2) changes the wording for the qualifying experience period
from 12 out of the 24 consecutive months immediately preceding the
transitional application to 12 out of the 24 months beginning July 1,1999,
and June 30, 2001.

m This, in effect, keeps the qualifying period the same as the current
statute. An applicant must have been qualified to apply for the
transitional license by July 1, 1999, the date of the original
application deadline.

¢ Section 2 changes the licensing requirement date for the initial member
appointed to the Board from July 1, 2002, to December 1, 2002.

¢ Section 3(a) changes the effective date for licensing and, notification
requirements, from July 1, 2002, to December 1, 2002.

* The licensing requirement date has to be after the application
deadline. Making the license and effective dates December 1, 2002,
will give the department time to process the applications and
administer the test before the application requirement date without
unduly delaying regulations or the apprenticeship period for people
wishing to enter the profession.

Wasilla  « Fairview Loop « Ekiutna e Peters Creek
E-Mail: Reprcsencative_Vic_Kohring@legis.stace.ak.us « Toll Free Year Round: (S00) 463-2186
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Interim: Session:
600 East Railroad Avenue State Capitol Building, Room 24
Wasilla, Alaska 99654 Juneau, Alaska 99801-1182
(907) 373-1842 (907) 465-2186

Fax-(907) 465-3818

Fax-(907) 373-4729

REPRESENTATIVE VIC KOHRING
DISTRICT 26

HB 443

TATTOOING AND BODY PIERCING

Background Inform ation

SB 34 was Introduced In 1999 to regulate tattooing and body piercing practitioners
by licensing them through the Division of Occupational licensing under the Barbers
and Hairdressers Board. The bill, amending AS 08.01.065 and 08.13 was signed into

law May 31, 2000, with various effective dates:

e Section 31(a)(1), chapter 93, SLA 2000 set the transitional license application
deadline as July 1, 2001.

e Section 32, chapter 93, SLA 2000 set the licensing requirement date for the
initial member appointed to the Board as July 1, 2002.

» Section 35(a), chapter 93, SLA 2000 set the licensing requirement date for
practitioners as July 1, 2002.

Wasilla e Fairview Loop e« Ekiutna o Peters Creek
E-Mail: Representative_Vic_Kohring@Icgis.state.ak.us  « Toll Free Year Kotin,!: (S00) -icS-2 IS6
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AL: JKA STATE LEGISLA URE

Interim: Session:
600 East Railroad Avenue State Capitol Building, Room 24
Wasilla, Alaska 99654 Juneau, Alaska 99801-1182
(907)373-1842 (907) 465-2186

Fax- (907) 465-3818

Fax -(907) 373-4729
REPRESENTATIVE VIC KOHRING
DISTRICT 26

HB 443

TATTOOING AND BODY PIERCING

Issue Statement

Several practitioners missed the application deadline set by the passage of SB 34
because they did not know of its existence. No mechanism was provided for qualified

practitioners who missed the July 1, 2001, deadline.

Notices were only sent out to “obvious” business names and to persons on DCED and
DECSH interested party lists. Businesses without some catch word in their title were
not notified. Newspaper notices arc ineffectual because most people don't go looking

for them unless they already know the regulation exists.

Under these new regulations, practitioners who missed the deadline:
» will have to close their own business. This would result in:
m |oss of income for practitioner;
m |oss of income for employees;
m |oss ofincome for support vendors, etc.
practitioners with many years experience might be put in the position to have
to "apprentice”under a competitor with far less experience in order to qualify
for a license If:
° the practitioner can find a licensed practitioner willing to hire him/her;

m there is a licensed practitioner in the area.

If the practitioner is unable to find someone to "apprentice” under, he/she would

have to:
* relocate to another area where a willing licensed practitioner is available, or

» find another line of employment.

Wasilla e Fairvicw Loop » Ekiutna e« Peters Creek
E-Mail: Reprcstfncjcive_Vic_Kohringfif legis.si.ico.ak.us « Toll Tree Yenr Kouml: (MO) -icti-l IS6



Tattooing Bill

lof1

Subject: Tattooing Bill
Date: Mon, 08 Apr 2002 10:16:19 -0800
From: Judy Weske gudy weske@dced.state.ak.us>
To: Sharron Odell <Sharron_Odell@legis.state.ak.us>

Sharron, | wanted to let you know the Board of Barbers of Hairdressers
is meeting today in Anchorage and they have gone on record to support
the changes to HB 443. Do you need anything formal from them? I*m
training a new employee today, so if you need to reach me to discuss
this, please call our main desk at 465-2535 and ask the receptionist to
track me down. (1 tried calling you but didn"t get an answer.)

4/8/2002 i 1:21 AM
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March 7, 2002

Vic Kohring

Slate Representative

Alaska Stale Capitol, Rm. 24
Juneau, Alaska 99801

To Whom Tt May Concern,

| received a package of material regarding House Bill 443 from Vic
Kohring's office which addresses the need to extend tho application period

for Tattoo and Body Piercing.
| work at Muttley's Tattoo Clinic and am aware that wc should have

received the applications, but didn't. Shouldn't something of this importance

have been sent "Registered Mail"?
1believe the need to regulate the industries is a valid one and perhaps

even long in coming but at the same time 1see no need to make sacrifices of

the qualified tradesmen in our haste to implement them.
Tfthese amendments are not excepted, what recourse do we artists and

piercers who should have been notified but were not, have available to us?

Thank You
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March 7, 2002

Vic Kohring

Sraie Representative

Alaska State Capitol, Rm 24
Juneau Alaska 99801

Dear Sirs:

I have been tattooing in Alaska for over fifteen years and frankly we
are well overdue to be regulated.

My personal complaint is that there were applications for transitional
licensing sent out to all listed "Tattoo" Facilities. Unfortunately, we failed to
receive an application at my establishment, and we were unaware that said
application even existed for well over a month after it was due.

Sirs, you would think that a letter that would determine the fate of a
career or livelyhood would be serious enough to be registered mail. Myself
and my employees more than meet the criteria set for the Transitional
Licensing.

It is my beliefthat if a person meets the requirements for anyjob that
requires an occupational license,they should be granted that license.

It is my understanding that the outcome of House Bill #443 will
determine whether or not | may continue run a successful small business. Mot
only am | battling for myself but also for my employees, who are counting
on me to provide them with job security

| am also battling for our clients. We were recently voted "Best in the
Valley" by a readers poll in the "Frontiersmen" our local editorial.

I am one man struggling to keep my business flourishing and 1would
be, very dissapointed to see the "Best in the Valley" close their doors.

I am willing to give my testimony telcphonically or in person if need
be. Please, help me save my business and the careers ofthose working for

me.

Owner
Muttley's Tattoo Clinic
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Lakeland Winlcrsun Luczak-Peck
Hc33 Box 3050

WwHIs, AK996S4
(907)357-4791

March 8,2002

Vic Kohring.

State Representative

Alaska State Capitol, Room 24
Juneau, Alaika 99801

To whom it may concern:
My name la Lakeland Wintersun Luczak-Peck, and 1am an upcoming hopeful in tho tattoo

industry. 1 had retieved a package regarding House Bill #443 recently, and | noticed that iftho bill does not
pass,! may not begin my apprenticeship In the art of Tattoo. Currently | am employed by JeffMartin of
"MuttJe/s Tattoo Clinic" in Wasilla. Tt is my understanding that | need 12 to 24 consecutive months of
training under a person whh a valid practitioner's license. It is my concern that House Bill #443 is passed, so
that my employer ( who did not redcve his license renewal forms, due lo a tccbnicalHty) may remain licensed
for the duration of my apprenticeship. Personally I think it would be unfairto deny my training, especially

after | have already put so much into this, thus fhr.

Sincerely,

Lakeland Wimenun Luczak-Peck
Mauley's Tattoo Clinic Employee
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Maxch. 12, 2002

Vic Kohring

State Representative

State Capitol Building Rn 24
Juneau, Alaska 99001-1182

Dear Honorable Sira,

Hello, ay name ia April Smiloff. | am writing in regards to
House Bill 443. 1 support Bill 443. | have multiple reasons
on why Bill 443 should be passed. May | ask you to take a
little of your time to road over ny letter of

Ir gagommendation7

Tattoo and Body Piercing Regulations are in dire need, there
ia no denying that fact. There does need to be certain
guidelines to Tattooing and Body Piercing; if not every
ignorant person would practice In a very unaterile, unsafe
environment.

Tha complicated job of regulating and writing these
guidelines was dumped on tha Board of Barbara and
Hairdreaaora. all know what happens when you start
rolling a large otono down a hill without looking before you
above. | beliQve this has happened with Tattoo and Body
Piercing regulations. It all happened very (1uickly, not all
things were thought over thoroughly. It would take me too
long to explain all of them, My point ia that if you pass
House Bill 443 thin will give you a second glance down the
hill. Therefore, the Board of Barbers and Hairdressers will
have more time to think out thouroughly their law making.

In the hastiness that the Regulations hAve been handled so
far, some people have not been properly contacted, or evan
had known about the proposed regulations, let alone known of
the deadline. | hope these other concerned peoples have also
had taken the time to write their recomendation, so you know

| am not tha only one.

| am able to do a telephone conference during the hearing.
If you have any questions please contact mo. | thank you for
taking the time to read ay letter of recomendation in
SUPPORTING HOUEE BILL 443.

Qpril Smiloff
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March 14,2002
Attention Vic Kohring

State representative
Bill #443

Dear committee,
My name is Ray Bilodeau | am owner and operator of Dragon Ray’s Tattoos in

Anchorage, AK | also operate Dragon Ray’s West of Boise, ID. | was unable to meet the
July deadline due to working out of state, | would appreciate the opportunity to make
application for licensing in AK, so 7would support your bill #443 and would like to
testify at the hearing. 1 also had to at high expense to myselfrelocate one of my Tattoo
artist Noelin Wheeler to my shop in Boise because of the fast deadline that would not let
him complete time apprenticeing if your bill works he would be able to return to Alaska
where his family is and work in my shop. 1 also would be able to operate my own shop,
and it would untie my hands to let me operate my business without limits and options.
Please contact me for any further informationat 1208 887 7651 or 1208 571 2447 we

both would like the opportunity to testify at the committee.






ALASKA STATE LEGISLATURE
House of Representatives

COMMITTEE ASSIGNMENTS: INTERIM:
716 WEST 4TH AVENUE. SUITE 350
JUDICIARY COMMITTEE. CHARMAN ANCHORAGE, AK 99501
LABOR & COMMERCE COMMITTEE MEMBER PHONE: (907) 269-0117
LEGISLATIVE COUNCIL, MEM FAX:(907) 269-0119
SPECIAL COMMITTEE ON ECONOMIC DEVELOPMENT &
TOURISM, MEMBER SESSION:
. . ALASKA STATE CAPITOL
websile: htlp:\\www.akrepublicans.org\Rokeberg.htm JUNEAU, AK 99801-1182
PHONE:;907%<165-4968
FAX: (907) 465-2040

Representative Norman Rokeberg
e-mail: Representative_Norman_Rokeberg@legis.state.ak.us
SPONSOR STATEMENT
COMMITTEE SUBSTITUTE HOUSE BILL 470 (LABOR & COMMERCE) (title
amended)
AN ACT RELATING TO PUBLIC OFFERING STATEMENTS RQUIRED
UNDER THE UNIFORM COMMON INTEREST OWNERSHIP ACT; AND
PROVIDING FOR AN EFFECTIVE DATE

CSHB 470 (L&C) (title amended) puts into statute what is currently the practice in
regards to public offering statements (POS) for what are commonly referred to as

condominium developments.

AS 34.08.580 currently provides that a purchaser, prior to conveyance of title, may
cancel a purchase agreement within 15 days of receipt of a public offering
statement. Such cancellation is made without penalty and each payment made by
the purchaser before cancellation must be refunded promptly to the purchasers.
The problem occurs because a POS with a final legal description cannot be issued
until the unitis built and surveyed. This technical requirement of the law effectively
inhibits the “pre-sale” of smaller projects. This is especially difficult when a custom
unit is being built as the buyer can cancel the agreement without penalty 15 days
after that unit is built and surveyed. W hat happens is that high-end units, e.g., a
$500,000 custom condominium, cannot get financing due to this recision provision.

CSHB 470 (L&C) (title amended) indicates that a preliminary version of the POS
that reasonably reflects the contents of the POS that is subsequently recorded may
be used. It gives the customer 15 days after the receipt of the preliminary POS to

cancel a contract.

Additionally CSHB 470 (L&C) (title amended) changes the current penalty for
noncompliance with the POS statutes from a flat ten percent no matter what the
“mistake” might be to “up to” ten percent. This way the error may be judged on its

merit and penalties may be charged accordingly.

This legislation is needed in order to keep the business of building custom units
available as an option for a purchaser.

ED 03:03/25/02


mailto:Representative_Norman_Rokeberg@legis.state.ak.us

ALASKA STATE LEGISLATURE
House of Representatives

INTERIM:

COMMITTEE ASSIGNMENTS:
716 WEST 4TH AVENUE, SUITE 350
JUDICIARY COMMITTEE. CHAIRMAN ANCHORAGE. AK 99501
LABOR 4 COMMERCE COMMITTEE. MEMBER PHONE: (907)269-0117
LEGISLATIVE COUNCIL, MEMBER FAX: (907) 269-0119
SPECIAL COMMITTEE ON ECONOMIC DEVELOPMENT &
TOURISM, MEMBER SESSION:
. . ALASKA STATE CAPITOL
website: httpA\www.akrepublicans.org\Rokeberg.htm JUNEAU. AK 99801-1182
PHONE: (907) 465-4968

FAX: (907) 465-2040

Representative Norman Rokeberg
e-mal: Representative_Norman_Rokeberg@legis.state.ak.us
SECTIONAL ANALYSIS
COMMITTEE SUBSTITUTE HOUSE BILL 470 (LABOR & COMMERCE)
AN ACTRELATING TO PUBLIC OFFERING STATEMENTS REQUIRED
UNDER THE UNIFORM COMMON INTEREST OWNERSHIP ACT; AND
PROVIDING FOR AN EFFECTIVE DATE

By Representative Norman Rokeberg

Section 1: Amends AS 34.08.520 [Liability for public offering statement
requirements] to include “or a preliminary version of the public
offering statement that reasonable reflects the contents of the public

offering statement that is subsequently recorded”.

Section 2: Amends AS 34.08.530 [Public offering statements generally] to include
“or a preliminary version of the public offering statement that
reasonable reflects the contents of the public offering statement that is
subsequently recorded”. Amended subsection (11)(B) to provide that
instead of a flat ten percent penalty, the penalty may be “up to” ten

percent.

Section 3: Amends AS 34.08.580 [Purchaser's right to cancel] to include “or a
preliminary version of the public offering statement that reasonable

reflects the contents of the public offering statement that is
subsequently recorded”.

Section 4: Immediate effective date.

ED 3:03/25/02
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1
2002 LEGISLATIVE SESSION Bill Version: CSHB 470(|_&C)
(H) Publish Date: 3/13/02
Revision Date/Time (Note if correction): Dept. Affected: DCED
Title Common Interest Ownership BRU Banking, Securities. & Corporations (115)

“Component Banking, Securities, & Corporations

Sponsor Representative Rokeberg
Requester  House Lahor & Commerce Component No. 1233

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY2003 FY204 FY206 FY206 FY207 FY208

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants &Claims

Miscellaneous
TOTAL OPERATING 00 00 00 00 00 00

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( n r

1002 Federal Receipts
1003 GF Match

1004 GF ,
1006 GF/Pro%ram Receipts
1037 GE/Mental Health

1156 RSS
TOTAL 00 00 00 00 00 00

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is ncluded in the Governor's FY 2003 budget proposal: L

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

The proposed legislation deals with common ownership pro?erty -condominia, cooperatives, etc. -and would
require certain disclosures to be made in writing 15days before’a consumer signs a contract or the consumer can
cancel within 15days after the disclosures are received, Any pre||m|_nar¥ disclasure would only meet the hill's
requirements if it “feasonably reflects™ the disclosure subsecuently filed Tor record.

The division does not anticipate any fiscal impact with the proposed legislation.

Prepared by: ~ Frankiin T. Elder, Division Director Phone 466-521
Division Banking, Securities, and Corporations Date/Time J/4/02 202 PM
Approved by: Deborah B. Sedwick, Commissioner Date 3/4/2002
Agency Department of Community & Economic Development
Page 1of 1

(Reviled 0/2001 OMQ)
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Sec. 34.08.530. Public offering statements generally.

@ Except as provided in (b) of this section, a public offering statement must fully and
accurately contain or disclose

(1) the name and principal address of the declarant and of the common interest community
and indicate whether the common interest community is a condominium, cooperative, or planned
community;

(2) a general description of the common interest community, including, in a building
constructed for residential purposes with horizontal boundaries, the area of the interior surface of
floors available for residential purposes and, to the extent possible, the types, number, and
declarant's schedule for the commencement and completion of construction of buildings and
amenities that the declarant anticipates including in the common interest community;

(3) the number of units in the common interest community;

(4) copies and a brief narrative description of the significant features of the declaration, other
than plats and plans, and

(A) any recorded covenants, conditions, restrictions, and reservations affecting the common
interest community;

(B) the bylaws and any rules or regulations of the association;
(C) copies of any contracts and leases to be signed by purchasers at closing; and

(D) a brief narrative description of any contracts or leases that will or may be subject to
cancellation by the association under AS 34.08.360;

(5) any current balance sheet and a projected budget for the association, either within or as an
exhibit to the public offering statement, for one year after the date of the first conveyance to a
purchaser, and the current budget of the association, the name of the person who prepared the
budget, and a statement of the budget's assumptions concerning occupancy, assumptions
concerning the calculation of the amount of reserves certified by a certified architect or engineer,

and inflation factors, including, without limitation,

(A) a statement of the amount included in the budget as a reserve for repairs and replacement
including the estimated cost of repair or replacement cost and the estimated useful life of the

asset to be repaired or replaced;
(B) a statement of any other reserves;

(C) the projected common expense assessment by category of expenditures for the
association; and

0 2001 by The Slate of Alaska and Matthew Bender & Company, Inc., a member of the LcxisNexis Group. All rights reserved. Use of this product
is subject to the restrictions and terms and conditions of the Matthew Bender Master Agreement



(D) the projected monthly common expense assessment for each type of unit;

(6) any services not reflected in the budget that the declarant provides, or expenses that the
declarant pays and that the declarant expects may become a common expense of the association
at a subsequent time and the projected common expense assessment attributable to each of those
services or expenses for the association and for each type of unit;

(7) any initial or special fee due from the purchaser at closing, together with a description of
the purpose and method of calculating the fee;

(8) a description of liens, defects, or encumbrances on or affecting the title to the common
interest community;

(9) a description of financing offered or arranged by the declarant;

(10) the terms and significant limitations of warranties provided by the declarant, including
statutory warranties and limitations on the enforcement of the warranties or on damages;

(11) a statement that

(A) within 15 days after receipt of a public offering statement a purchaser, before
conveyrnce, may cancel any contract for purchase of a unit from a declarant;

(B) if a declarant fails to provide a public offering statement to a purchaser before conveying
a unit, the purchaser may recover from the declarant 10 percent of the sales price of the unit plus
10 percent of the share, proportionate to the common expense liability of the unit, of any
indebtedness of the association secured by security interests encumbering the common interest

community; and

(C) a purchaser who receives the public offering statement more than 15 days before signing
a contract cannot cancel the contract;

(12) a statement of any unsatisfied judgments or pending suits against the association, and the
status of any pending suits material to the common interest community of which a declarant has

actual knowledge;

(13) a statement that a deposit made in connection with the purchase of a unit will be held in
an escrow account until closing and will be returned to the purchaser if the purchaser cancels the
contract under AS 34.08.580, together with the name and address of the escrow agent;

(14) any restraints on alienation of any portion of the common interest community and any
restrictions

(A) on use, occupancy, and alienation of the unit; and

(B) on the amount for which a unit may be sold or on the amount that may be received by a

© 2001 by The Slate of Alaska and Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product
is subject to the restrictions and terms and conditions of the Matthew Bender Master Agreement
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unit owner on sale, condemnation, or casualty loss to the unit or to the common interest
community, or on termination of the common interest community;

(15) a description of the insurance coverage provided for the benefit of unit owners;

(16) current or expected fees or charges to be paid by a unit owner for the use of the common
elements and other facilities related to the common interest community;

(17) the extent to which financial arrangements have been provided for completion of
improvements that the declarant is obligated to build under AS 34.08.690;

(18) a brief narrative description of zoning and other land use requirements affecting the
common interest community;

(19) each unusual and material circumstance, feature, or characteristic of the common interest
community and the units; and

(20) in a cooperative,

(A) whether each unit owner will be entitled, for federal, state, and local income tax
purposes, to a pass-through of deductions for payments made by the association for real estate
taxes and interest paid the holder of a security interest encumbering the cooperative; and

(B) a statement as to the effect on each unit owner if the association fails to pay real estate
taxes or payments due the holder of a security interest encumbering the cooperative.

(b) If acommon interest community composed of not more than 12 units is not subject to
any development rights and power is not reserved to a declarant to make the common interest
community part of a larger common interest community, group of common interest communities,
or other real estate, a public offering statement may but need not include the information required
by (2)(9), (10) and (15) - (19) of this section and the narrative descriptions of documents required

by (a)(4) of this section.

() A declarant promptly shall amend the public offering statement to report any material
change in the information required by this section.

(8 1ch 95 SLA 1985)

© 2001 by The State of Alaska anti Matthew Bender & Company, Inc., a member of the LexisNexis Group. AU rights reserved. Use of this product
is subject to the restrictions and terms and conditions of the Matthew Bender Master Agreement.



Representative Norm Rokeberg

Alaska Legislature

House of Representatives

716 West 4th Ave. Suite 350

Anchorage, AK. 99501 February 26, 2002

Dear Representative Rokeberg:

After three years of planning and permitting, Land's End Resort started development of
luxury townhomes adjacent to Land's End Resort on the Homer Spit in spring 2000. We have a
permit to build up to 21 units, with a total project value in excess of $10 million. As
condominiums, the project is controlled by the Uniform Common Interest Ownership Act (AS

34.08).

We completed and sold the first phase of three units in 2000, and the second phase of three
units is under construction. We have employed all local labor and purchased materials locally,
much of which has occurred in the shoulder months when jobs are scarce.

During the first phase, we learned of a glaring deficiency or lack of clarity in state statutes
which threatens our project, indeed any project similar to ours. This uncertain language places
an unforeseen and unreasonable level of risk on developers and lending institutions. Through
simple clarification of language in the statute we can eliminate this uncertainty to everyone's
benefit, while maintaining 100% of the consumer protection and standards of disclosure

intended by existing statutes.

AS 34.08.580 provides that a purchaser of a condominium, prior to conveyance of title, may
cancel a purchase agreement within 15 days of receipt of a Public Offering Statement (POS).
Such cancellation is without penalty and each payment made by the purchaser before
cancellation must be refunded promptly to the purchaser. This provision is designed to ensure
full disclosure of all matters effecting title and finances and to allow a buyer 15 days to read
and understand these facts before a purchase agreement becomes binding.

The deficiency in existing statutes is this: much of what statutues require to be disclosed within
the POS cannot be precisely defined until after construction. Therefore, to be 100% compliant,
a POS cannot technically be complete and delivered to a buyer until after their unitis built.
Statutes give the buyer 15 days after delivery of the POS to cancel the agreement without
penalty-clearly an unreasonable burden for the developer.

The law is not clear that a "draft" or preliminary POS which contains all the required
disclosures, except those which cannot physically be concluded until after construction, is
legally sufficient to meet the intent of AS 34.08.580. Developers deserve the security of a
binding contract and cash deposit prior to constructing a $500,000 custom home. Interim
lenders require high levels of security prior to issuing construction loans. It makes sense that a

POS can be issued prior to construction.

) G‘B n )
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Representative Norm Rokeberg
Page 2
2/26/02

Existing statutes reflect the situation in the early 1980's, when large condominium complexes
were pre-built with only a portion of the units pre-sold. Developers at that time were not
increasing their risk with each additional purchase agreement, since the units were already
constructed. Since the units were pre-designed and built, the POS could contain precise
allocations based on as-built surveys.

With Land's End Lodges, each unit is custom built to owner's specifications. They must be pre-
sold and financially guaranteed to avoid the risk to the developer of building something
which the purchaser can cancel without penalty after construction.

AS 34.08.600 clearly contemplates that buyers will be executing purchase agreements prior to
actual construction. However, the wording of the existing statute is sufficiently vague as to
cast doubt over the legality of issuing a POS anytime prior to completion of the unit without
the precise allocations, floor plans and final corresponding budget numbers which are derived
from the final as-built survey. This casts uncertainly over the validity of the 15 day right of
cancellation within the contract, which in turn casts doubt over the entire development.

The simple solution to this uncertainly is to clarify that developers may issue a POS prior to
construction and final as-built survey, provided the disclosures are based on the most accurate
data available and are substantially the same as those contained in the final recorded

Declaration and as-built survey.

Thank you for your help on this matter. | am confident that this clarification will be welcome
by any one familiar with condominium development, as well as by those who seek to
promote fair and honest trade practices.

4786 HOMER SPIT ROAD « HOMER < ALASKA 99603
(907) 235-2500 (Outside Alaska) ¢ (907) 800-478-0400 (Reservations within Alaska) ¢« FAX (907) 235-0420
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ALASKA ASSOCIATION OF REALTORS, INC.
741 Saoonw Str*ol, Suit* 100 « Anchor*s*, Alaska 99503
TtHspOcno 007-583-7133 * FfiX 907-561-1779

REALTOR ®

March 4,2002 MAR 042002
Representative Norm Rokeberg

State Capitol

Juneau, Alaska 99801-1182

RE: HD470- An Actrelating to common interest ownership; and providing for an
effective date

Dear Representative Rokeberg,
The Alaska Association of REALTORS with over 1,100 members statewide supports
House Bill 470 which would currently put into practice in regards to public offering

statements for condominium developments and would make is possible for high-end units
to obtain financing.

The Association is in favor of the provisions provided in this bill to keep the business of
building custom condominium units available as an option for a purchaser.

The Alaska Association of REALTORS encourages the passage of House Bill 470.
Sincerely,

Don McKenzie
President

.
TM . REALTOR' :I]a registered mint winch kJemrflot 2 prsisitton* In
e Olce Or e e |n Alaska rul sjtole who subscribes to a strict Cods ot Ethics os a msmfcor

at |hs NATIONAL ASSOCIATION OF REALTOR9*
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ALASKA STATE
HOMEBUILDERS ASSOCIATION

March 12,2002
N 132m

Norm Rokeberg

Dear Mr. Rokeberg;

The Alaska State Home Builders is made up of a diverse group of people statewide
numbering over 800 members. March 5th our Board of Directors mot in Juneau and
unanimously agreed to support the two fast-track items in HB 470. During our hill visits
March 6thto facilitate our viewpoint we handed out our position paper to your office and
several others.

This is the official position of the Alaska State Home Builders Association. We
appreciate all ofyour work on this important construction industry issue.

Sincerely,

Jim Ward
President
Alaska State Home Builders Association

Alan Wilson Robin Ward
Legislative Co-chair Legislative Co-chair

©301 SCHOON ST + SUITE 200 + ANCHORAGE, ALASKA « 99518
(907) 522-3931 * Fax (907) 522-3757






Alaska State Legislature

{ S

Representative Joe Green
District 10

Sponsor Statement for House Bill 471

House Bill 471 proposes changes to the Alaska Industrial Development and Export Authority (AIDEA)
statutes relating to the computation of the AIDEA dividend and the eligibility requirements for AIDEA's
Rural Development Initiative Fund (RDIF) program. The House C&RA committee amended House Bill
471 to include a proposal to increase the maximum loan amount for the Alaska Energy Authority's (AEA)
Bulk Fuel Revolving Loan Fund.

The change to the dividend statute results in a status quo dividend formula necessitated by accounting and
reporting changes. Under current state law, AIDEA pays an annual dividend to the State of Alaska’s
General Fund, the amount of which is based on the agency’s “net income” and “unrestricted net income.”
Alaska Statutes define these two terms as the “net income” and “unrestricted net income" included in
AIDEA’s audited financial statement.

New standards adopted by the Governmental Accounting Standards Board (GASB) provide that audited
financial statements, such as the one produced by AIDEA, will no longer include the terms for either “net
income” or “unrestricted net income." This eliminates the reference used by current statutes to define the
two terms.

In addition, the new GASB standards also require that intergovernmental transfers, capital contributions
and grants be included as either a revenue or expense of the governmental entity. AIDEA’s dividend
payments to the state will be included as an expense, causing a further reduction of the agency’s “net
income,” and resulting in an automatic reduction of the potential dividend.

Since its inception, AIDEA has provided $128 million in dividends, including the dividend that will be
paid to the state for fiscal year 2003. In order to preserve this important source of general fund revenue,
HB 471 makes the necessary changes in response to the new accounting requirements. The bill addresses
both issues by defining “net income" and “unrestricted net income” using the terms to be found in future
audited financial and excluding amounts attributable to intergovernmental transfers, capital contributions
and grants.

AIDEA’s RDIF program was designed to make commercial loans to rural businesses that did not have
other financing options because of their location. HB 471 reinserts the definition of “community" and
further clarifies the definition to ensure that the loans are going to the intended recipients, those who are
in truly rural communities. The amended standards specify that qualifying participants must be in
communities of less than 5,000 people if they are not connected to Anchorage or Fairbanks by road, rail
or the Marine Highway, and less than 2,000 people if they are connected to Anchorage or Fairbanks by
road or rail.
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Finally, this legislation increases the maximum loan amount from the Bulk Fuel Revolving Loan Fund to
$200,000 per loan. In rural Alaska, communities purchase their fuel in bulk because it costs less ro buy
larger quantities of fuel than to buy in smaller increments, and the window for transporting fuel is
seasonal. The 150 communities off the road system have to purchase their fuel to secure its delivery ina
single shipment, working around Alaska's notorious cold weather and freezing conditions that drastically
limit transportation options. This program is in high demand in rural communities. Petroleum price
increases and increases in bulk fuel tank farm capacity in many communities have made the current limit
of $100,000, which was'enacted in 1993, too low to accommodate the needs of many borrowers. AEA
has received legislative authorization to capitalize the BFRLF with a $5 million federal grant. This grant
IS expected to be finalized in April.



HB 471
AIDEA BIll
Sectional Anglysis
Sections 1 and 2 - AIDEA’s Dividend Program. Sections 1 and 2 of ti.e bill amend definitions used in
the statutory guidelines for the AIDEA dividend program to accommodate recent changes in governmental
accounting and reporting standards. Section 1 amends the definition of “net income” and section 2 amends
the definition of "unrestricted net income.” Additionally, Section 4 of the bill is a transitional provision
that clarifies that the amendments made in section 1 and 2 will become effective for the dividend calculated

from AIDEA’s audited financial statements for fiscal year 2002 - - the first audited financial statements

after these changes in governmental accounting standards become effective.

Background. Since its inception, AIDEA has provided $128 million in dividends, including the dividend
AIDEA in December 2001 declared available to the state for fiscal year 2003. AS 44.88.088 provides
statutory guidelines for AIDEA’s dividend policy. AIDEA is to provide to the state a dividend of between
25 percent and 50 percent of AIDEA’s net income for the base fiscal year, but in no event may the dividend

exceed AIDEA’s unrestricted net income for the base fiscal year.

AS 44.88.088(b) defines “net income™ and "unrestricted net income” used in the statutory guidelines for
AIDEA’s dividend policy to be the amount of net income and unrestricted net income that are set out in the
audited financial statements of AIDEA. AIDEA’s audited financial statements comply with standards
adopted by the Governmental Accounting Standards Board (GASB). Two recent changes to these
governmental accounting and reporting standards alter or create ambiguity regarding how the statutory

guidelines for AIDEA’s dividend program would be implemented.

First, GASB Statement 34 provides that audited financial statements will no longer report any amount for
either “net income" or “unrestricted net income.”" Without those amounts reported in AIDEA’s audited
financial statements, AS 44.88.088 will no longer provide clear instruction to the Board for determining the

amount of the AIDEA dividend. This ambiguity will compel the Board either to attempt to calculate what



the “net income” and "unrestricted net inrome" would have been without GASB Statement 34, or to

declare no dividend as the audited financial statements will include no amount for “net income."

Second, GASB Statement 33 requires that grants be included as either revenue or expense of the
governmental entity. GASB Statement 34 requires that intergovernmental transfers be included as
components of the Statement of Revenues, Expenses and Changes in Fund Net Assets. These accounting
modifications will alter the calculation of AIDEA's future dividends. For example, the amount
appropriated from any AIDEA dividend will be an intergovernmental transfer item that will reduce “net
income” for that fiscal year. This reduction of “net income" will simultaneously reduce the amount of the
AIDEA dividend that will be calculated from the audited financial statement for that fiscal year. For the

first time, the payment of an AIDEA dividend will automatically reduce the amount of a future dividend.

The amendments proposed in sections 1 and 2 neutralize the impact the recent changes to governmental

accounting and reporting standards in GASB Statements 33 and 34 would otherwise have on the AIDEA

dividend program.

Section 3 - Rural Development Initiative Fund Program. Section 3 of the bill modifies AIDEA's rural
development initiative fund program (RDIF) by making RDIF available to businesses located in
communities with populations of less than 5,000 if not connected by road or rail to Anchorage or
Fairbanks, or to businesses in communities with populations of less than 2,000 if connected by road or rail

to Anchorage or Fairbanks. Section 3 of the bill also provides definitions for terms.

Background. The intent of the RDIF program is to provide commercial financing to businesses in the rural
areas of Alaska that do have access to standard commercial financing because of their location. While the
statutory language refers to businesses located in a community of 5,000 or less, the definition of
community was dropped over the years. This definition more clearly sets forth the intent of the program

and will allow users of the program to use established references for determining eligibility.



Section 4 - AIDEA’s DiviA™nd Program. Section 4 is a transitional provision that clarifies that the
amendments to the statutory guidelines for AIDEA’s dividend program under sections 1 and 2 of the bill

will first be used for the dividend to be calculated from AIDEA’s audited financial statement for fiscal year.

2002

Background. Sections 1and 2 of the bill amend definitions of terms used in the statutory guidelines for the
AIDEA dividend program in order to neutralize the impact of changes made in governmental accounting
and reporting standards under GASB Statements 33 and 34. These provisions first become effective for the
audited financial statements of AIDEA that will be prepared for fiscal year 2002. The transitional
provision clarifies that the amendments will be effective for dividend to be calculated from that fiscal year

2002 audited financial statement.

Section 5 - Effective Date. Section 5 of the bill provides for an immediate effective date.
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Representative Joe Green
District 10
MEMORANDUM

To: Senator Ben Stevens
Chair, Senate Labor & Commerce
From: Representative Joe Gire™n
Date: May 2, 2002 \\
RE: HB471

House Bill 471 is scheduled to oe heard tomorrow in Senate Community & Regional
Affairs. | anticipate no problems with its passage and would ask if HB 471 can be
tentatively scheduled pending referral. This is an important bill to get through this
session - fiscally it gives $20,149,500 to our general fund. Attached are:

HB 471

Sponsor Statement

Fiscal Note

Background information and summary

HWODNp

If you have any questions, please do not hesitate to contact my aide Jessica Menendez at
ext. 4920



FISCAL NOTE

STATE OF ALASKA Fiscal Note Nurmber:

2002 LEGISLATIVE SESSION Bill Version: CSHB 471(CRA)
(H) Publish Date: 3/27102

Revision Date/Time (Note if correction): Dept. Affected: DCED

Title AIDEA Programs "BRU AIDEA (125)
Component AIDEA

Sponsor Representative Green

Requester House Community & Regional Affairs Component No. 1234

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0

0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor’s FY 2003 budget proposal: [
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

HB 471 modifies the Alaska Industrial Development and Export Authority dividend policy statutes to reflect
recent changes in governmental accounting standards. The bill also clarifies eligibility for the Rural

Development Initiative Fund.

HB 471 has no fiscal impact to AIDEA.

Phone 907-269-4623
Date/Time 3/22/02 2:33 PM

Prepared by: Sara Fisher-Goad. Financial Analyst
Division Alaska Industrial Development & Export Authority

Approved by. Deborah B. Sedwick, Commissioner Date 3/22/2002
Agency Department of Community & Economic Development

(Revised 9/2001 OVE) Page 1of 1






Alaska State Legislature

Representative Joe Green
District 10

Sponsor statement for House Bill 472

"An Act relating to persons who buy and sell secondhand articles and to certain persons who
lend money on secondhand articles."

When property is stolen, one of the ways the thief can profit from the items they
have taken is by selling them to a pawnshop or secondhand dealer. Dealers don’t
want stolen merchandise in their stores, but it is easy for a thief to appear to be the
true and rightful owner of the item in question.

Alaska Statutes require that secondhand dealers, including pawnshops, keep
records of the items that they receive and that these records be open to any law
enforcement agency that asks to see them. When municipal police or state troopers
receive reports of stolen goods they can then, match them to the records, helping
return stolen items to their rightful owners and identify the thief. Unfortunately,
this system requires a lot of time on the part of the officers, and it is not unusual for
the property to have been sold by the dealer or pawnshop before it has been
identified as stolen.

House Bill 472 addresses this problem by requiring that secondhand dealers and
pawnshops provide bi-weekly reports to their local police department or state
troopers listing any items they have received that have a serial number, a resale
value of $75 or more, or are sold or pawned in a lot of ten or more, EXC|U mg
books. This will make the process much more efficient because officers will not
have to go to all the individual locations looking for stolen items.

The bill changes current statute to allow records to be kept by computer, and
directs the Department of Public Safety to establish a form or format for the bi-
weekly reports. The bill also requires that items that a pawnbroker buys from an
individual or takes in pawn be held for 30 days to allow law enforcement agencies
time to review the reports and identify stolen items.



STATE

A laska Peace Officers Association

OFFI CE

Phone (907) 277-0515 Fax (907) 272-535J

P.O. Box 240106 Anchorage, Alaska 99524-0106

Business Manager

Joseph Young
Anchorage

Board of Directors

Leo Brandlen, President
Anchorage

Chuck Kopp, Vice President
Kenai

Michael Corkill. Past President
Mesa. AZ

Kim Wannamaker. Member
Kenai
Pres. Kenai Chapter

Terry Games, Member
Anchorage
Pres. Anchorage Chapter

Angetla Long, Member
Wasilla
Pres. Mat-Su Chapter

Lonnie Hatman. Member
Fairbanks
Pres. Farthest North Chapter

Jerry Nankervis. Member
Juneau
Pres. Capital City Chapter

Andrea Jacobson. Member
Ketchikan
Pres. First City Chapter

James See. Member

Craig
Pres. Prince of Wales Chapter
John Lucking. Jr., Member

Unalaska
Pres. Aleutian Islands Chapter

Thecla LaLonde. Member
Wrangell
Pres. Wrangell Chapter

March 29, 2002

Representative Joe Green
State Capitol
Juneau, AK 99801-1182

Dear Representative Green:

On behalf of the Alaska Peace Officers Association (APOA), Iwould like to
thank you for introducing House Bill 472 relating to persons who buy and
sell secondhand articles and to certain persons who lend money on
secondhand articles.

The Alaska Peace Officers Association fully supports HB 472. Requiring
weekly reports from pawnshops will help law enforcement authorities
identify stolen property on a timely basis before itis resold. The additional
requirement of a physical description of the person pawning an item will
enable prosecution of those persons who use fraudulent ID cards when
conducting these transactions.

Please contact the APOA office in Anchorage at 277-0515 if there is



FISCAL NOTE
Fiscal Note Number

STATE OF ALASKA Bill Version: CSHB 472(JuD)
2002 LEGISLATIVE SESSION (H) Publish Date: 4/22/02
Revision Date/Time (Note if correction) Dept. Affected ~ DPS
Title Secondhand Articles ‘BRU Statewide Support
, Component APSIN
Sponsor Representative Green
Requester  House Judiciary Component No. 528

Expenditures/Revenues . . (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY2003 FY2004 FY2006 FY206 FY2007 FY 2008
Personal Services

Travel

Contractual 00 00 00 00 00 00
Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 00 00 00 00 00 00

CAPITAL EXPENDITURES |

CHANGE INREVENUES () | |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF . 00 00 00 00 00 00
1005 GF/Program Receipts

1037 GF/Mental Health

0'her (Specify Type
(Specty %%AL 00 00 00 00 00 00

Estimate of any current year (FY2002) cost: 00

POSITIONS
Full-time
Part-time
Temporary

AN/—\LYS|S (Attach @ separate paga if necessary) ) ) o ) )
The bill requires pawnbrokers to make manual or automated records available to police or AST. Nothing in the bill requires DPS to

create or maintain a statewide or cenlralized database, convert manual records into electronic data, process or produce reports
based on pawnbroker daia, or assist or evaluate pawnbrokers in selecting or using pawnbroker computer applications/systems.
DPS" Information Systems is not required and does not plan to assign any resources to pawnbroker recordkeeping or information

systems,

Prepared by:  Diane Schenker Phone 46654336
Division Administrative Services Date/Time 1200AM
Approved by:  Commissioner Glenn G. Godfrey Date 4/12/2

Agency Department of Public Safety

For distribution Information, call the Governor's Legislative Office
Page 1 of 1

(Rov 0/2000 OMB)






FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1
2002 LEGISLATIVE SESSION Bill Veersion: CSHB 480(STA)
(H) Publish Date: K20V
Revision Date/Time Dept. Affected: Administration ,
Tige “An Achgroviding the ﬁieath of state em Iozee killed BRFEJ Centralized Administrative Services
ecause of theirjoh be occupdtional for pension purposes Component__ Retirement & Eenefits
Sponsor Reﬂ Dyson .
Requester  House StateAffarrs Component No; o4
Expenditures/Revenues = . (Thousands of Dollars)
Note; Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FYy203 FY204 FY2006 FY2006 FY2007 FY2008
Personal Services
Travel
Contractual
Supplies
Equipment
Land &Structures
I(\E/lrant?| &Claims
iscellangous
TOTAL OPERATING 00 00 00 00 00 00
ICAPITAL EXPENDITURES | |
ICHANGE IN REVENUES ( ) ] |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF

1006 GF/Program Receipts
%%E/M%} %l l-ele%ghnot abbreviate)
| -
& yprOTAL 00 00 00 00 00

Estimate of any current year ?FYZOOZ%,cost:, 00
Check this box (X) If funding Tor this bill s included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANAI[YS|F (Attach g separata page if necessary) ) . .
Tnis legislation allows the retrement system to pay an occupational death benefit to the survivor of an employee
whose Ueath was caused by an act of assault, assassination or terrorism directly related to the employee's sfatus as
a state employee -whether or not the death was on the job.

This legislation will have no impact on the retirement system.

Prepared hy: GUY Bell Phone 465-2292
Division Retiremént & Benetits Date/Time March 4, 2002
Approved by:  Jim Duncan, Commissioner Date J4/2002
Agency Departrment of Administration
Page 1of 1_

(Rsvisad 972001 OIVB)



Alaska State Legislature

-Interim (May-Dee.) «
10928 Eagle River Rd.. Suite 140
Eagle River. Alaska 99577
w (907) 694-6683
aq(907) 694-1015

-Session (lan.-May) -
Alaska State Capitol
luneau, Alaska 99801-1182
47 (907) 465-2199
fax (907) 465-4587

Toll free (800)342-2199

-E-mall -
Representative_Fred_Dyson
OLegis.slate.ak.us

-Internet -

Representative Fred D yson

HB 480
Sponsor Statement

"An Actrelating Survivor Benefits"
Updated: March 18,2002 (CSHB 480 (STA))
Contact: Representative Fred Dyson’s office at (907) 465-2199

We have State of Alaska employees who are at varying levels ofrisk of assault
because of the very nature of their work. Family caseworkers, investigators,
building inspectors, and even teachers, have responsibilities that cause some citizens

to have misdirected anger and resentment.

Our state laws allow for occupational death benefits for the families of Public
Employees’ Retirement System (PERS) and Teacher Retirement System (TRS)
when employees are killed while in the performance, and within the scope of, their

duties.

However, the family of an employee that is killed off their job site, or offduty, but
because of their work, would only be eligible to receive lesser non-occupational

death benefits.

HB 480 corrects this oversight by providing occupational death benefits for the
families of these state employees.






FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1

2002 LEGISLATIVE SESSION Bill Version: CSHB 499(JUD)

(H) Publish Date: 4/22/02

Dept. Affected] Community & Econ. Dev.

Revision Date/Time (Note if correction):
Title Disposition of Business Assets

BRU Banking. Securities & Corporations (115)

Component Banking, Securities & Corporations

Sponsor House Judiciary

Requester House Judiciary Component No. 1233

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

1156 RSS
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page ifnecessary)

FY 2008

0.0

0.0

This bill allows corporations and other types of business entities to dispose of all or substantially all of their
property and assets without having the buyers assume responsibility for the sellers' liabilities, unless the

buyers expressly assume those liabilities.

The division does not anticipate any fiscal impact with the proposed legislation.

Phone 465-2521

Prepared by: Franklin T. Elder, Division Director
Division Banking, Securities and Corporations

Approved by: Commissioner Deborah B. Sedwick
Agency Department of Community & Economic Development

m Date/Time 3/8/02 2:31 PM
Date 3/8/2002__

Page 1of 1

(Revised /2001 OVB)



State Capitol

Juneau, AK 99801-1182
Telephone: (907) 465-4990
Fax: (907)465-2040

Representative Norman Rokeberg, Chairman
Representative Scott Ogan, Vice-Chairman
Representative John Coghill

Representative Jeannette James
Representative Kevin Meyer
Representative Ethan Berkowitz
Representative Albert Kookesh

Heather M. Nobrega
Counsel to Committee

Sponsor Statement for HB 499 (JUD)

It is vitally important to Alaska commerce and business that a corporation, partnership or other
entity that purchases assets from another company or business not be held legally responsible
for the liabilities of the selling business, unless expressly agreed to by the purchasing company.
However, the Alaska Supreme Court, in an interim ruling last year in Savage ms, InC V.
Western Auto Supply Co. 18 P.3d 49 (Alaska 2001), held otherwise under the doctrine of
successor liability as it relates to products liability, and remanded the case to trial consistent

with its opinion.

Generally, when one company sells all its assets to another, the acquiring corporation or
company is not liable for the debts and liabilities of the selling company. Contrary to this rule,
the Alaska Supreme Court adopted two theories of successor liability in cases of products
liability, "mere continuation” and "continuity of enterprise.” These theories are exceptions to
the general rule, and allow a purchasing company to be held responsible for the product
liabilities of the selling company, including those that may have been unknown at the time of
the sale. While the "mere continuation” theory is a commonly recognized exception,  the
Supreme Court acknowledged that “continuity of enterprise™ has been rejected by the American
Lalu Intitute: Restatement (Third) of Torts, and a vast majority of courts that have decided the

issue.

The Supreme Court stated it was deciding the issue of successor liability because "...neither this
court nor the Alaska state legislature has resolved the successor liability questions presented in
this case..." The Savage ArmS case is set for trial in November 2002, and before the Supreme
Court's ruling becomes final following trial and appeal, we seek to respond to the invitation of
the Supreme Court and fill the legislative void and declare the law of Alaska on this subject.

HB 499 specifically addresses successor liability as it relates to products liability. The hill
expressly rejects the continuity of enterprise exception adopted by the Supreme Court and
adopts the generally recognized exceptions to the doctrine of successor liability as listed in the
Restatement of Torts. Those four exceptions are: (1) the successor expressly assumed the
liability; (2) the transfer was a fraudulent conveyance; (3) the transfer constituted a
consolidation or merger; or (4) the transfer was a mere continuation of the predecessor.

We believe this legislation will prevent inequities that will otherwise occur to the purchaser of

assets who would be exposed to liabilities they did not anticipate and to sellers of assets who
may receive less than fair market value if the purchaser must discount the purchase price to

factor in unknown and unwanted liabilities.

This bill is expressly made retroactive so there will be uniformity of application.

Thecommittee urges your supportof this bill.



ALA

SKA STATE LEGISLATURE

HOUSE JUDICIARY COMMIJTEE

Representative Norman Rokeberg, Chairmen State Capitol

Representative Scott Ogan, Vice-Chairmen

Representative John Coghill

Representative Jeannette James
Representative Kevin Meyer
Representative Ethan Berkowitz
Representative Albert Kookcsh

Section 1:

Section 2:

Section 3:

Juneau, AK 99801-1182
Telephone: (907) 465-4990
Fax: (907)465-2040

Heather M. Nobrega
Counsel to Committee

Sectional Analysis for HB 499 (JUD)

Legislative intent section indicating the intent of the bill is to reject
the continuity of enterprise theory adopted by the Alaska Supreme

Court.

Creates a new provision in the Code of Civil Procedure listing the
only exceptions to the general rule of successor liability.

The provisions of the bill are applied retroactively.



Savage Arms, Inc
V.

Western Auto Supply Co.



48 Alaska

sintiile of limitations has run, it is allowable
if it "relates back"” to the date of a timely
original pleading.*4
Civil Rule 16(c) sets out the circumstances
under which an amended pleading will relate
back to the original pleading:
Whenever the claim or defense asserted in
the amended pleading arose out of the
conduct, transaction or occurrence set
forth or attempted to be set forth in the
original pleading, the amendment relates
hack to the date of the original pleading.
An amendment chunging the party against
whom a claim is asserted relates back if
the foregoing provision is satisfied and,
within the period provided by law for com-
mencing the action against the party to be
brought in by amendment, that party (1)
has received such notice of the institution
of the nction that the party will not be
prejudiced in maintaining a defense on the
merits, and (2) knew or should have known
that, but for a mistake concerning.the
identity of the proper party, the action
would huve been brought against the par-
ty *5
According to this standard, Hebert's sec-
ond amended complaint will relnte back to
her ti. 'y November 1895 complaint against
Honest Bingo if (l) the claim asserted
against FD A arises out of the same transac-
tion or occurrence set forth in the initial
complaint; (2) FDA received sufficient notice
such that it would not be prejudiced in main-
taining its defense on the merits; (3) FDA
knew or should have known that it would
have been included as a party in the original
complaint but for a mistuke concerning its
identity; and (4) FDA received notice and

21, See Sill/lion & Rmnfclt, 825 P.2d 896, 098-99
(Alaska 1992).

25. Alaska R. Civ. P. 15().

26. See g()eﬁrgally It'esr v. Buchanan, 91 P.2d
1065, 71" (Alaska 1999). Several federal
courts have held dial omendments in which a
plaintiff replaces a "John Doe" defendant with a
named defendant are considered amendments to
add new parlies and will relate back only when
the conditions of Rule 15§c) are satisfied. “See 6A
Wright ii Miller, supra § 1498 at 105-06; see
also Craig v. United States, 413 F.2d 854 (%th
Cir.1969).

18 PACIFIC REPORTER. .ld SERIES

knew or should have known that, but for a
mistake concerning its identity, it would have
been included as a party within "the period
provided by law for commencing the action

against" it.”

Given the fact-intensive nature of the Rule
16(c) “"relation back" test, FDA can prevail
on its Rule 12(c) motion only If the undisput-
ed facts on the face of the pleadings clearly
show that Hebert's second amended com-
plaint cannot possibly relate back to her ear-
lier timely complaint against Honest Bingo.
But the relation back issue presents the fol-
lowing disputed fact questions, which prevent
resolution on n motion for judgment on the
pleadings; whether FDA received sufficient
notice of Hebert's lawsuit within the limita-
tions period and whether F1 \ knew or
should have known timt, but for a mistake
concerning identity, it would have been in-
cluded as a party witliin the applicable peri-
od."

It is not clear from the pleadings whether
FDA did or did not receive sufficient notice
of Hebert's clnim within the limitations peri-
od. Hebert's complaint asserted that the
nature of the named business entities was
unknown. It also included the permittee of
the bingo game as a John Doe defendant.
Hebert's amended complaint states that FD A
"is one of the three permitees jointly operat-
ing Honest Bingo" and that FD A “was in fact
receiving the benefits of the operation of the
bingo game at the time and place in ques-
tion." This statement alleges the existence
ofa close business relationship between Hon-
est Bingo and FDA, or possibly a joint ven-
ture or partnershipl8 While admitting that

27. The parlies do not dispute that the first re-
quirement—dial the claim against FDA arise out
of the same basic claim in the complaint against
Honest Bingo—Is satisfied.

2B. Hebert may have available fo her a sec%nd
avenue for refier. If she can demonstrate that
Honest Bingo was a partnership or a Joint ven-
ture of which Manroc Foundation and FDA were
gartners or Joint venturers, 1t may not be nefes-
ary for the second amended complaint to relate
hack to the original complaint since service of
the timely original complaint oil Honest Bingo or
the Monfoe Foundation may be found sufficient
ta constitute service on FDA. See Alaska K. Clv.
P 4&?(5}9 Coleman v. Lofgren, 593 P.2d 632, 634
(Alaska 1979).
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it is a permittee for bingo games, FDA de-
nied the allegations ofjointly operating Hon-
est Bingo and of receipt of benefits of the
operation. Viewing the facts In the light
most favorable to Hebert, as we must for the
purposes of the motion, It is clear that the
existence of some type of close business rela-

tionship is alleged.

A fact question also exists as to whether
FDA knew or should have known that but for
a mistake in identity, it would have been
named as a party within the applicable limi-
tations period. As an organization under
whose permit the Honest Bingo game was
run, FDA may have had notice of the com-
plaint filed against Honest Bingo and the
Monroe Foundation and consequently may or
should have known that it was one of the
"John Does" referred to in tho initial com-
plaint against Honest Bingo. Similarly,
without further evidence, we are unable to
determine whether FDA either knew or
should have known that it was Intended as a
pany in the suit prior to March 27, 1996, the
one hundred twentieth day after filing of the
original complaint.l8

The pleadings on their face cannot reveal
whether hebert's second amended complaint
relates back to the initial timely complaint
filed against Honest Bingo. And determin-
ing whether FDA meets the standard for
relation back involves a triable issue of fact.
We therefore cannot arfirm the granting of

FDA's Rule 12(c) motion.”

113] 'The court either may consider n
motion for judgment on the pleadings at a
preliminary henring as provided by Rule
12(d) or may postpone its detei-mination until
trial." 81 We conclude that where appropri-
ate and when b motion for judgment on the
pleadings is brought on the basis of the
affirmative defense of Btatute of limitations,

29. See Alaska R. Ciy. P. 2(a||owm? 120 days
after filing for service of pocess). The record
?hows [hat bty October 3L , FDA nod re-
used (0 participate i settlement negotiations
but the record is silent us to how Ior]% hefore dial
time FDA was aware of Hebert's claims.

30. A Ciyil Rule 12§c_) motion can be converted
Into a Rule 56 mation far summarry iudgme_nt
when the trial Judge considers materials outside
the pleadings. See Alaska R. Civ. P, 12&0). How-
ever. here fhe superior court explicitly stated that

the interests of Justice are best served if the
trial court considers the motion at a prelimi-
nary hearing instead of waiting until trial.

V. CONCLUSION

Because fact questions exist as to whether
Hebert's second nmended complaint bringing
FDA into the lawsuit related back to her
initial compluint uguinsl Honest Bingo, FDA
was not entitled to judgment on the plead-
ings under Rule 12(c). We therefore RE-
VERSE the decision of the superior court
and REMAND for proceedings consistent

with this opinion.

SAVAGE ARMS, INC., Petitioner,
V.

WESTERN AUTO SUPPLY
CO., Respondent.

Nos. 8612, 8721, 8611.
Supreme Court of Alaska.

March 2, 2001.

Rehearing Denied April 4, 2001.

Father brought products liability action
against manufacturer and distributor of al-
legedly defective rifle, seeking recovery for
injuries sustained by his minor son when rifle
misfired. Distributor filed third-party com-
plaint seeking indemnification from manufac-
turer's successor. The Superior Court, Third
Judicial District, Kenai, Jonathan H. Link, J.,
concluded Ihat law of Aluska governed suc-

il did not consider matters outside the pleadings.
Even if this court were lo consider the additional
materials contained in the record, it is still un-
clear whether FDA had notice of Hebert's law-
suit and knew or should have known that it
would have been Initially included as a defendant
if Hebert hod been aware of Its identity.

3L 5A Wright & Miller § 1367, ol 517. See Ped-
ersen v. Zielski, 822 P.2d 903, 907 n. 4 (Alaska

1901),
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ressnr liability issue, entered judgment in
favor of distributor nn its third-party claim,
and denied successor's motion In substitute
distributor's insurers for distributor of real
panic* in interest. Successor petitioned for
review. Tin? Supreme Cnurt. Easlaugh, .1,
held Ihat: Il) law nf Alaska governed issue nf
liability of rifle manufacturer's surcessnr; 12)
genuine issues of material fuel existed ue to
whether successor was liable for injuries
caused hy rifle; and (3) distributor's insurers
were proper parties to prnserute third-party

indemnity claim.

Reversed nnd remanded.

1. Appeal nnd Error <£=842(1)

The appropriate choice of law is a legal
question to which the Supreme Court applies
Its independent judgment.

2. Appeal and Error ©=842(1)

The Supreme Court answers legal ques-
tion of rust impression by adopting the rule
nf law that is most persuasive in light of

precedent, reason, nnd policy.

3. Appeal nnd Error 0803

The Supreme Court will affirm a grant
of summary judgment only if the record
presents no genuine issues of material fact
and the moving party is entitled to judgment
as a matter nf law,

4. Appeal and Error ©=89311), 1149
Generally the Supreme Cnurt will review
rulings on joinder and ratification for abuse
of discretion, Iml will review de novo the
underlying legal questions, such as whether a

parly is a real party in interest.

5. Actinn <E=27(1)

In the context of a claim lhat a defective
product has caused personal injury, succes-
sor liability is most appropriately character-

ized as a torts question.

ti. Weapons ©=1811)

Law of Alaska governed issue of liability
of rifle manufacturer's successor in products
liabilily action brought hy father whose mi-
nor foii was injured when allegedly defective
rifle misnred, where father and son were
Alusku residents, rifle was purchased in Alas-

1H IMCIFli: REPORTER, 3d SERIES

ka. and Injury occurred in Alaska, even
though successor's purchase ol manufactur-

er's business occurred in Texas.

7. Corporations©=4451

Generally, when one corporation sells all
its assets to another, the acquiring cofpora-
lino is not liable for tbe debts and liabilities

of tbe selling compuny.

8. Corporations ©=415.1, 590(1)

There ore four exceptions In the general
rule of nnn-liahility nf successor corporalinns:
(1) the purchaser has expressly or implicitly
agreed to assume liability; (2) the asset pur-
chase umnunts to a consolidation or merger;
(3) the purchasing corporation is a "mere
continuation" of the selling corpnrutinn; or (4)
the transfer amounts to little more than a
“sham™" transaction to avoid liabilities.

9. Corporalinns ©=445.1

Liability will lie Imposed on a successor
rnrpnialinn for the debts and liabilities nr the
selling cnmpany under the mere continuation
exception where the successor continues to
use the seller's name, location, urn! employ-
ees, and there exists a common identity of
stockholders and directors.

10. Corporulinns ©=4451

The "mere continuation” exception to
successor nonliability is available to claim-
ants seeking to impose liability on a succes-
sor corporation for defective products manu-

factured by tbe predecessor.

11. Corporations©=4451

Under the modem "continuity nf enter-
prise” exception to successor nonliability, a
successor corporation may he held liaole for
injuries caused hy its predecessor's defective
products where the totality of the transaction
between the successor and the predecessor
demonstrates a basic continuity of the prede-

cessor enterprise.

12. Corporations ©=445.1

Under the modem "continuity of enter-
prise" exception to successor nonliability, the
successor corporatinn may be held liable
even though the sale of assets is for cash and
there ie no continuity nfshareholders.

SAVAGE ARMS, INC. v. WESTBRN AUTO SUPPLY
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13. Corporalinns ©=4451

Tlip key factors under the "continuity of
enterprise” exception urn: U) continuity ol
key personnel, assets, nnd business njiera-
linns: (2) speedy dissolution of the predeces-
sor corporation; (3) assumption by the suc-
cessor of those predecpssnr liabilities nnd
obligations necessary for continuntinii of nor-
mal business operations; and (4) rnntinnnlinn

of rnrpnrnle identity.

14. Judgment ©=181(15.1)

Genuine Issues of material fact existed
as to whether rifle manufacturer's successor
was liable for Injuries caused by misfire nr
allegedly defective rifle, precluding summary
judgment nn third party indemnification
claim filed against successor hy distributor In
rnnneelinn with underlying products liability

action.

15. Evidence ©=244(7)

Statements attributed in successor cor-
poration's chief executive officer that succes-
sor rorliornllon held itself out to world as
legal successor to rifle manufacturer whose
assets it purchased were non-hearsay admis-
sions nf parly-npponeni with respect to third-
party indemnity action brought by rifle rtig-
ti‘iluitor in rnnneelinn with underlying prod-
ucts liability action against distributor nnd
mnnufncinrer. Rules of Evid., Rule
801(d)(2).

Ifi. Evidence ©=244(7), 318(1)

To extent journal articles were offered
to prove truth of assertion that statements
nltrihnled to chief executive officer, that cor-
poration held itself out lo world of legal
successor lo rifle manufacturer, were in fact
made by officer, authors of articles were the
declarants, nnd such articles could not qualify
as nnn-henrsay admissions of party-opponent
with respect to third-party indemnity action
brought by rifle distributor in underlying
products liability; if articles were offered for
their truth on remand, trial court would have
to address autlior-ap-declarnnl issue. Rules

of Evid.. Rule 801(d)(2).

17. Indemnity ©=15(2)

Rifle distributor's insurers were projxer
parties to prosecute third-party indemnity
claim lirnughl hy distributor agninst inanu-

faclutw's successor, where insurers Imd fully
discharged distributor's liability in underly-
ing products liabilily action. Rules Giv.Prne,,

Rule 17ia).

TiImodnrp M. Pease. Jr., nnd Michael W.
SewTlght, Bun', Pease & Kurtz. Anchorage,
for Pelitinner.

James M. Powell and Kimhorlce A. Cnllio,
Hughes, Thnrsness, Powell, Huddleston &

Bauman. LLC, Anchorage, for Respondent,

Before MATTHEW S, Chief Justice,
EASTAUGH. FARE. BRVNER, nnd
CARPENETL1. Justices.

OPINION

EASTAUGH. Justice.

1. INTRODI'CTION

Can a rnrlmratinn Hint purchases assets of
the manufacturer nf a rifle sold in Alaska he
held liable for personal injury caused In Alas-
ka hy a defect in the rifle? The Ftqgierinr
court held that it could, and we agree. But
we reverse and remand for application of the
|«rtinenl successor liability doctrines dis-
cussed below. We also bold that tbe Indem-
nity claim brought by the ride’s distributor
agninst the successor corporation must be
prosecuted by Hie insurers which fully dis-
charged the distributor's personal injury lia-

bility.

. FACTS AND PROCEEDINGS

The relevant facts are few. Jack Taylor's
minor son suffered personal injuries when a
defective .22 caliber ride discharged during
lorget shooting near Nikiski. Savage Indus-
tries, Inc. manufactured the ride, and West-
ern Auto Supply Company, which claimed to
have acquired the ride from the manufactur-
er, sold it to a retail store in Maine; the ride
was eventually resold In Jack Tavinr in Alas-
ka. Taylor sued Savage Industries in 1990
for his son’s injuries; In nn amended com-

plaint, he also sought roenvery from Western
Auto,

Western Auto filed a third-party enmplaint
in its name seeking Indemnity from Savage
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Arms, Inc.. whirl) hud purchased assets from
Savage Industries in 2. Western Aulo
frilled willi [lip Taylors in Mny I9M5. nnd its
insurers paid llir- uniin; prillrincnl nnmnnl.

Al issue here nre lhree superior rnurl
orders. Tlie lirsl held llinl Alaska Inw gov-
ems the issue of successor linhilily, The
pcennd granted Woslorn Anm  fuintnary
judgment a?ainst Sava?e Arms, holding Sav-
age Anne liable as “llie legal successor In
Savage Induplries, Inr." The third denied
Savage Arms’ nmlinn lo siihslilnle WeFlern
Anto'f inpnrurp for Wppiern Aulo bp llie real
parliep in intereft. hill required Ilie inFiirerp
In ratify the litigalinn.

The Fiiperinr roilll denied Savage Anns'
motions for reconsideration. We gvnnled
Savage Armp' pelilinnp for review nnd nr-
dnred full hriefing. We review the llii'ee
order? under AS 22.05.ni0 and Alaska Rule
of Ap|>ellale rrncodiire ao2.

111 IHSn"MIOK
A. SUindnrrl tiJ Rrvini:

11-3) The approprinle choice of law in a
legal question lo which we apply our inde-
pendent judgment." The scope of successor
linhiliiy in Alaska is a legal question of fusl
impression, which we answer hy adopting
"Hie rule of law llinl is iiiofl persuasive in
lighl nf precedent, mnsnn, nnd policy."* in
applying rules of successor liability In this
case, we will affirm Western Anlo’s summary
judgment only if [he record presents no gen-
uine issues of uiiilerial fad and Westemn

1 See iniipdoii r. Champion, 75? P.2d 999, 1001
(Mlaska 1988)

2. fininr lla, 591 P.2d 1281 1284 n. O (Alaska
19791

3 See Hnelop v. Alupill 872 P.2d 1213 1215
(A?aska 1999). P

4. Sit Faiihanis &. Siai Baionph V. Aandik
Cnnsle., Inc. if Assoc., .24 793, 802-03
gzgska 1990). wealed in pan nn oilier pounds.
P.2d 037"(Alaska 199f

5. SecLanpdnn, 252 P.2d al 1001

A Savage Arms Invokes ou 89$;nmon In Armslrunp
s. Arms/raup, 441 P.2d Alaska 19631, in
which w hefd that Alaskb Iaw governs die spies.

i* I'Aciru: reporter, .id series

Anto is entitled In judgment as a mailer of
law*

M1 Allhough we generally review rulings
nn joinder nnd mtininitinn for ahnse nf dis-
cretion.4 we review do iiovo Hie underlying
legal questions.1such ns wjiellmr a parly is n
real parly in Inte.rcsl under Alaska Civil Role
17(3).

B, Choice nfl.tna

Savage Arms challenges the superior
court's ruling that Alaska law governs Ihe
issue nf successor linhilily. 1l argues Ihut
Texas Inw should apply because all transac-
tions relevant lo Its purchase nf Savage -
duslries' assets occurred in Texas. In Sav-
age Arms' view, the ease hefnre the rnurl
deals with the transaction between Savage
Amis and Savage Industries, and Ihe under-
lying lori does not hear nn the choice of law
question*

Western Aulo defends Ihe superior court's
decision, contending that Alaska law should
apply because the underlying injury occurred
in Alaska. Western Aulo also reasons that
successor liahility is bill an extension of
products linhiliiy law, which is ilself a -lort

doctrine.

Texas statutory nnd case law sepms lo
disfavor holh traditional and modem dnc-
trines of successor liabilily,* hut neither this
court nor the Alaska slate legislature has
resolved the successor liahiliiv questions pre-
sented In this case.

lion of interspniisal lorl immunity, even llinuph
ihe aulo nccidenl [linl Inspired ihe lor] soli oc-
curred lo Cnonda. See id. al 700-01, There, we
Irenled ihe Inlcrspotisal immunity quest|on indr-
Pcndenlly of ihe underlym? lori question, and
ocused on ihe spousal relationship between Ihe
parlies lo lhe lawsuit. Seeid. Bui lo apply ihe
Anstrunp approach here only begs llie question
ol whether successor liabilily should be treated
Ias]/vholly independent. Armstrong docs not con.
i

7. See Ten. Bus Corp Ad Ann. arl. 510(0%:17)
(iVernon 1997). Mudpril r. Parson Mnelt
09S.W.2d 7 758 9 (Tex.App 1986) seealso
McKee v. American hunsfer. & g
FSu% 485487INDIc51996) I||u eMe&
cni esources Life /nr, Co. v. Ccrhardi,

83, 786 (Tes.Civ.App.1977) Inniinp, ex
rephons Inr merger, cnnsnlidallon.” and- Iraiid).

wesTERN AUTO sy Alaska -y

SAVA(IE ARMS. INC. v.
L

Clirar IS I'Jil

Wp look In the Eesialnnieni (Scmitdl ot
Conflicl nf Laws for guidance in resolving
chnire.of-Inw Issues* The Sernnd Restate-
inimi requires a separiile rhnice-of-law liniily-
sis fur each issue presunleH." We likewise
follniv I'his rule nf di'-pecupe.” and determine
the proper choice nf Inw nn llie Issue of
successor linhilily without regard In other
Issues in Ihe case.

«Before we can address which slate's law
should apply N this issue, we iUUFl first
determine whether successor liabilily is Iwd-
ler ijiararleri/ed in terms nf contract nr
lort.” In one sense, successor liahility de-
rives from corporate nnd ronirarl law. he-
cause Il may require lhe Interpretation nfihe
contracts Dial governed lhe transfer nf as-
sets between corporalions. BUt successor
liability Is also n creature of inri law when il
is rinimpd that the successor is liable because
a product 0efeCt has caused injury nr deallt.

Oilier jurisdictions are split as In whether
successor liahility should he evaluated using
lhe chnice-of-law rules governing lon nr cor-
porate and contract law. The Fifth Circuit,

for example, has held that Ihe law nf lhe

8 Secg(c)i)., Palmer G. Lewi.* Co. r. ARCO Clinniral
Co. P.2d 1221 1227 (Alaska 1995) (“when
clinlrr of law Issues arise, wr rnmmonly irlrr lo
= Resraiemein 1Senmdl at Conflicts |ym guid-
ance “)

9, See Rrslalrmenl (Screnil) ol Conflict nl l.aiv»
45 cml. d 11971) I'Tlie roitrlp liavr loop rec-
-tgnnrd lhai they arc ncu Imund jn deride aII
issues under dir local Iaw nI a SI nplr flair."
Rail v. Plemrch Carp., 3 374
Cil. 1996) IImIdmg d|aI umlrr llie Second
nairmrnl lesl. H rurl II|err|0rr rnndunp a
separnir chnicp nf law analysis lar each issue in
a rase, ailenipling in determing which slulr has
Ihr moil slpnihcanl runiacis i dial Issue.".

10, See Black's Law Dictionary 448 (7lh ed.199
édefmmg dpegBgc as J%] r.inri's application o
Iffeiem stale laws lo different issues In » Iegal
dispule; choice of law on nn Issur-b-Issur ba-
sis"); >ee alto Brvan A. Gamer. A Dictionary of
Modern Legal Usage 266617d ed. 1995).

11 See eg..Ruiz. 89F.3d nl 326("TJhc i onris of
several siaies linve struggled lo deride lelirllirr
Isiu cessnr liabilily law) iS"a pari ol corpiuaie Inn

ni mil law.").

12 Sec IteMir. Rod Crs Much Mfp. Co.. 750 F.2d
las 374|5|h

ﬁAIii.Ii. Snall)

Flute will) llu* nuisl slguifii'imi eiir|»iriiio eon-
laris should apply to successor linhiliiy ques-
tions.Tim Siwraith ("ircnii Imld similarly
in /itiiiz r. Neulerli i'ar/i. LBut Fioral reder.
nl district €OUMS have explicitly applied the
law ol llu- sinli* ivilh [llu* most significant

torts rnnincls.” and slain NUUIIS Imvn splil

on llie- quasiinn.1*

15) Wp decline In follow IIm Fifth and
Savantli Circuits, because m* believe dial
wimn a dnfnclivp product muses |icrs"iiHI
injury, succassnr linhiliiy is mnsi appropri-
ately characterized as a torts question. For-
eessor liahility is essentially an expansion of
products linhiliiy law, which derives from Inri
principles nf negligenre and siriel liabilily,
and rejects cnnlrad -derived requirements
such ns privily. The purpose of the modern
strict linhilily regime “is In insure llinl Hie
ensl of injuries resulting from defective prod-
ucls lis| borne by Ihe maiiiifaelurers dial put
surli prodiirls nn the marked inllier Ilian by
Ilie injured persons who are powerless In
prniecl Hieinselves." ™ Trrailing a successor
linhiliiy qucslinn solely ns one of cnnlrad law
would allow "(he parly who lieimfiHed Iroin

13 F T3d320. 37617 it [o>u]

14 See rp. F illei Pum
6%% n, @V nlln 1089) dIS/IEGE%
un| anéhﬂnrm m|m||s r|mrun limit M

570, 579-80 (1llli- r1i ). Reed
Annsoonp tail Co, 577 F5up 746 248

D .Aik. 1983), Knrsnt v, Annt e 472
r.5up P 136, 14147 (F. DMIr|| I979) |Ie|||ned
In Inf ow an nthet iaimd», Johnson™ I Vemro
Gump, Inc.. F.3d 732, 746 <6ih 11i1"99).

15 Sir. rp. In re Arirsing L||| nlion fflclll. 517
A.20 697,699 IDrl.Supel.986) (holding ilial
roipnrult’ Imy should apf)ly hermisi; key r|arslion
was legal effect ol conliarts Iu’ wecn corPora—
lions); "American Niuownvns, Inc. . Non I1tlvu.r
Cliff, S.R.L, 648 So.2d 565, 570 Am]9£¥2
(holdmg dial cnnllic! rale lot ion_ cures shoul

Eply 0 corpnrair successor liabilily issue). See
*uho Davhl W. Poliak. Successor||ah|I|Iy|nAfSC|
Acquisitions, 1126 PLI/Cnrp. 85, 107-1? ﬁ1999)
gd|scussm? different jurisdictions' approaches |0

flioire-nl-Taw issues foi successor linhilily

claims).

16 Caterp|llar L1acini Co. r. fle r 593 I'.2d 871,
878 (Alaska 1979) ( 4954{)"“% lair r. Fifth Aw.
Chr sIer Clr, Inc.) d 744. 748 (Alaska

- sec also Cacriuimn T._ Ynhii Pnnn Pinrls.,
Inc., 90al2d 57, 77 Cnl.Rpli. 697. 3 77P2d

897. 900-01 11963).
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Ilir bargain |lo) escape liabilily even limugh
lla* |iailv who transferred the benefit would
bare bpen liable had no* the rontrarl been
rrmsnmntnled.” 5 Such a result would un-
dermine the principles llial govern our prod-
nets liabilily law. And allhough Savage
Arms argues ilmi ihe public policy behind
products linhiliily Inw is of "lillle interest"
here heranse Western Aulo purchased linhili-
ly insurance llial fully protected it. Western
Auln's suil does nni pursue a commercial
cause nf nrlinn. Because Western Auto’s
insurers sellled lhe (icrsnnnl iiNiury suit.
Woslern Anin now sinnds in the lort plain-
lilfs shoes.

Thus, in rnninx!l nf a claim llial a defective
product has caused personal in.iiny, we lhink
successor liability is more aptly treated ns a
mailer of lort law.

|fi] Having determined lIlinl successor lia-
bility in a producis liabilily context, is best
I'luirarlprized ns part of the low nf tort, we
must now decide which slate's laws should
apply to the case nl hand. The .Second Re-
slniemenl slates Hint "witli res|iecl to an
issue in lort." courts should look lo (he local
law of ilu- sinle with the "most siguificanl
relnlinnship" to llie parties ami the occur-
rence.’ We conclude llial Alaska hns the
must significant torts contacts with this legal
issue. We look in particular lo llie underly-
ing lort artinn llial gave rise to this filignliun.
Jack Taylor and his son were liolh Alaska
residents when the nccidenl nccnired. Tay-
lor purchased lhe rifle in Alaska, and the
rifle was being used Imre, where ils defect
injured his son. The defect llinl injured
Taylor's son potentially endangered any per-
son within a lethal vicinity while the rifle was
lining used in Alaska. Finally, .lack Taylor
litigated his soil against Western Auto in
Alaska's slate courts. Berniise llie relation-

17, Koru'iz. 472 F.Supp. nl M 1.

IH. S<v RrMfllenien! /Second) of Cnunjri of Law*
M5(1).. To deirrmfne the place of ninni pipnifi*
nun rrinlioittliip. we look lo:

$|n iltc plarr where the injury occurred, =
B) ilu? phire where llu* mnducl causing llie inju-

Iy occurred. o

fr) ihr_dumiril. rc.'fdrmce. nalinnnlily, Plnrr of
im in putnjion and place ol luninc** of llie
pmile.s. itiid

IK I*Ac:iFir REPORTER, ;ld SERIES

ship liotween lhe lorl liiignnts is rentered in
Alaska. Alnska law should govern.

We Ifinrefore conclude Hint the superior
rnurl did not err hy concluding that Alaska
law apples In Hip issue nf surressor lort
liabilily.

C. Successor Linhiliiy

Savage Arms challenges Western Auto’s
summary judgment oil the ISSiip of successor
liabilily. 1l argues llial II should nol lie held
liable even if Alaska law applies. This nrgn-
nmol raises Issues nf fi;st impression in Alas-
ka.

17,81 Generally, wlien one company sells
all ils assets In another, llie acquiring enrpo-
ratinn is not llahle for the debts and liabilities
nf the selling company.1 Courts have tradi-
tionally recognized four exceptions to this
role of non-liahility, where (1) lhe purchaser
expressly or implicitly agrees to assume tin*
bilily, (2) Ihe asset purchase nmounls in n
consolidation nr merger, 13) lhe purchasing
corpnrntinn is a "mere continualion" of lhe
selling corporation, nr 14) the transfer
nmounls In little more than a "sham" trans-
nclinn In avoid liabilities."1 More recpnlly,
some courts have recognized three addilinnnl
"modem" exceptions in the rule nf non-liahil-
ity: the "continuity of enterprise," "product
line," and "duty-to-warn" exceptions.’ 1

Western Aulo argues that we should adopt
any one of three different successor liabilily
doctrines in this ease: lhe traditional "mere
continuation” exception and Hie modern "enn-
Unnlly of enterprise” and "prodnci line" ex-
ceptions. We first identify which exceptions
are available under Alaska law, and then
remand for the factual analysis necessary lo
ascertain whether successor liahility is prop-
er in this case under any of the approved

Id) llie place where the relaliooslilp. il any, be-

tween the parlies Is centered.

Id. ft 14512). We evaluate these factors and con-

oids In light of their "relative Importance" lo the
particular issues In each case. Id.

19 Sec Poligk, tnpia nnie 15 at 93 see also
Richard A, Epslein, Tnrls 400-0? 11999).

20. 5i-cPollak.su/uonnu 15 nl 100-03
21 Seeid. nl 10308
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fy which exception justified its iiujuisjlion of
successor linhiliiy iigniusl Savage Anns

1 rac Inulililiinil “tifeh unitilllullinn"
rjrefilitni

|l Courts have traditionally imposed lia-
bility on successor cnrpnrailnns where llie
successor rni-pnralinn is "merely a continua-
tion" nf llie selling corporation." The pri-
mary elements nf llie "mere rnnlimmiinn"
exception include use hy llie buyer of Hie
seller's name, location, and employees, nnd a
common identity of stockholders and di-
rectors." This well-established exceptinn
stems from judicial refusal to Imnnr a trims-
mllon which is "lillle more llian a shuffling
of coiliorale forms, lacking any fundamental
change with independent significance." '*

IWI  The “inere continuation" exception is
available to claimants seeking lo impose lia-
bility on a successor corporation for products
manufni-iured by a predecessor. Aliliough
Savage Anns argues that we should nol
ntlnpl this exception, we disagree, hecntise
this Is a well-recognized exception, anil we
RX- no reason to reject its application here.
We therefore hold Ihat il is available under
Alaska law.

2. 7ramiiilnn “envliniiily nfcirfcrprisc”
exception

Western .Aulo also asks us to adopt lhe
modern "eonlinully of enterprise” and "prod-

22. Secill. si 100

23 See id.. see ulso Phillip |. Bhimtierg. The
miiiinniiy ol litr Whcquire Hmlime: Coquuiie
Smimsmship ill Ihiiied Sluirs Am-. 10 [:la. J.
Int'l L. 365. 371 1199%) I'Tlic doctrine ... is
aPpl|cabIe only where thé sucressoi has the same
stockholders &s the pirdecesHir und mndiiris llie

sjmi- business wilh ill- same management, Incll|-

lies, employees, products, and uade names.”).

4. lfinlici p. supra nnie 23, al 371

5. Under lhr "Prnd_url line" exception. u suites-
mr uill lie liable II il acquires snbsianiiallv all ol
die piedeccisor'i nssela and undertakes essen-
dully llir same nianjilarliving operalinn_of die
same or similar prndiirls. Seé R%. Aluil Corp..
19Cat.3d 22, 136 Cul Rplr. 574, 560P,

1977); 63 AmJur.2d Pmdneit Uuliilny S 133
; Poliak, snpia note IS. nl 104-16. Be-

P.2d 3 8-11
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net lino" exceptinns. Wo euiu-hido llinl the

finls. in Ibis oust* are ill-suiiod i/i ihe "pcodncl
lino" exception. and mo lliorofnro de/lino lo
considoc it ui ibis time." Wo do, however,
adopt llio "ooiilinuily of enterprise" exn-p-
lion, lor Ho- reasons explained liolow.

[I, 121 The "continuity of enterprise” ex-
"mere, cootiniuilion" Ihenry nf liability."1 In-
der this exception, a successor cnrpnrnlinn
may lie hold liable for injuries caused by lla
predecessor's products where the InInlily of
lhe iransacHnn beliveen Hie siirressnr and
lhe predecessor deinonslrales a basic cniili-
nnily of ihe predecessor nnlcrprise.’5 The
successor may lie held liable non Humph Hie
sale nf nsscls is lor rush and there is no
mulinoily of shareholders."

continuation" excepiinii depends on Ihe exis-
lence of identical shareholders, the “wmlimti-
ty of enterprise” looks lievond iJml formal
requirement and considers llie suhstjmro of
the underlying Insiirflinn.*1 The key lac-
Inrs under Ihe "cnnlinuily of enlerprise” ex-
ception, firsl articidaled in Tvrncrv. HHinni-
nuns Cnsnnlly Cn.y' are: (1) rnnlfnuify of
key personnel, assets, and business opera*
linns; 12) speedy dissolution nf Ihe predeces-
sor corporalinn; (3) assumption by llie suc-
cessor of those predecessor liabilities and
obligations necessary for eniilimintinn nf nor-
mal business operations; and 14 eoiilinnalinn

tuiisr |lir farts in, dlls rusr Sl ill-soiled in lids

t=xri'pilnn. [it* di-i line in n-nliinii- lu* ivisilmn of

iidnpiiop. llie "product line" llimry al lids lime.

Out  di-iisinn indiu dnvs nol _ﬁm hide further

rioidi-iniinn ol this i-li-pilnn ill no appiopiiale
case.

26. See Rirliaid |.. Cupf), Jr.. Redesipninp Snrres-
snrLiubilily, 2199911 1l 1. Rev. 845, P48 Si n. 16
11999).

27. Srr 63 Am Jui.?H Pmdnrtt | inhilily § 129,

28. 5--Jmnci p. fliininiiniiis Cot. Co., 397 Mich.
406. 744 NWW.7d 873, 833-84 11976); Cupp,
snpia noic 76. nl 848-49.

29. Sit 63 Aii).Jiii.?(I Pnhn'IS Linhiliiy S 130

30. 397 Mirh. 406. 744 N.W.2d 873 11976).
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of (ui'iaii'alc idenliixv" This if a limited
exreplino llial looks |wsi llie ideality nf
sliinelinldeiT and directnrs. and filers,*? nn
whether ihe Imsiueaa itself has been trans-
ferred as an ongoing concent.

Only a minoi‘ily nl t-onns have- thus lac
adopted lhe "enniimtity nf enterprise” excep-
tion.® And Hip American Law Institute re-
cently declined m adopt both Ibis exception
and the "prodtici line" exception for the Re-
sinlerne.nl (Third) of Tons.11 The Third Re-
sialemnnl's rnnimenliiry imlicoles llial lhe
vast majority of courts considering these
modern exceptions have rejected lhem.14 Al-
though limre is Fonie dispute about exactly
how many jurisdictions have decided the is-
sue,B it is clear llial a majority of jurisdic-
tions have not adopted lhe "continuity of
enterprise" exception.

Critics nf llie modern exceptions (such bs
"conlinuily of enterprise") argue primarily
llial expanding liahility harms lhe overall
economy by making il more difficult for com-
panies In reorganize nr sell their assets with-
out destroying the value of ihe ongoing busi-
ness enterprise.3* For example, they assert
llinl n buyer interested in purchasing sub-
slanlinlly all of llie nssels of a corporation
will, in some cases, decline lo make the pur-
chase if il will he forced lo assume liability
for pasi product defects as well. As aresult,

3L Seeill al 883-84 stralso Poliak, supra nnlc
15]37al 113 63 Am.lin.?d Puidurlt Liability

32, See Rrshii-nu-nl IThiid) ol Torts: Products
Lialiiliiy § 12 Reporters' Nnie al 215-19 1198).

33 Sir & (2mnt lial 210 A Reporters' Note
at 215-19,

34 Secill k RePurlers' Nnie al 217-18. The
Rrslalemeni- Identities only lluce slalcs where
murls have adopted the “conlinuily of enter-
E{nse" exception:. Alabama. Michigan, and New

ampshire.” Seeid. al 219.

35. The Titled Restatement lists fwemy-lwo slates
in which stale conns, lor federal courts applyin
stale law) have icjcried lujili die "conlinuily o
enterprise” and ‘jnndiiri line" exceptions, “See
id § 12 Reporters' Nolr al 217-18 Bui one
contntrnlnlor erilmalei dial only eighteen Juris-
dirlinns us oi mid-1998 had actually'icierled llie
modern exccpllons, when ionsideilng those
slalcs whose liighesi minis had yr! lo rule nn [lir
issue. See Cupp, supra nnie 26."al 852-54. Pro-
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wmi™* ctirpnraiiniis will I»p unable in find pur-
chasers, nnd will instead lie forced lo sell oil
the corporate assets on a piecemeal basis,
Y(plundering any ai‘cumnluled puoduill.3-
Such a piecemeal sale would give a corpora-
tion certain ecnmmiic advantages; the sell-
er’'s slinreholders would he able lo receive
full value for Ihe remnining nssels, and fiic-
cessnr liabilily would nol flow to the purchas-
ers under any of the traditional or modern
theories.3' Bui a piecemeal sale would cause
an ongoing business lo he lost to society, nnd
potential claimants would he no heller off.

This argument, although compelling in the-
ory, seems to pninl an incomplete pinlire nr
the economic realities. |If successor liability
is expanded to include the "continuity of
enterprise" exceptlon, some companies in-
deed might be unable lo find buyers for their
ongoing businesses. But we have not been
referred lo any evidence that adopting this
modern “"continuity of enterprise" exception
(nr he marginally more popular "prnduri
line" exception) has in fact increased the
number of corporate liquidations or piece-
meal breakups, nr tlial rejecting the modem
exception? has in fact decreased liquidations
or piecemeal Bales.3l And our research has
nol disclosed studies that have so concluded.

We also note llial iiermilting successor
liahility under the “"continuity of enterprise"

lessor Qipp slates llial courts iiun,ireilng MNir
Inw ol Mississippi. Ohio, nnd Soiilh Carolina
P;ivel nlsnt recognfied andd adoptgd ih Cr "contmu!t-,
ol enterprise" excepdnn. See Cupp, snpiti
nnie26.a|&4n44. P PP 5P

36, Stu_ Reslaiemenl (Thwdl ol Torts: Produrls
Lialiilily § 22cml. Ii, al 211 Epsiein. snpia note
19 al 400-01; Michael D. Green, Fairmess and
Sureessai Liability: The Limits of the Common
Law Process. 8 Kan. J.L. ti Pub. Poly 119, 121
(1998).

37. See Epsiein, lupin nnie 19 al 401; Reslalr-
mem (Third) o( Tons; Producis Liabilily k 12
cml. b.ai 211

3B See EPsiein,. supra noie 19 al 401-02, Re.
stiticmen! (Thwd} nl Torts; Producis Liabilily
k 22cml. b, al 211

39, Sex. eg.. Resiaiemen| (Thi'rd%l_’?l Tons; Prod-
ucts Liabilily § 1? cny b ai 211 Si Reporters'
Note ai 215-21; Epsiein. snpia nnie 19 al 400-
02, Green, supra unit- 36.al 121
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exception will tint disennragr Im'pr-M-ah*
transfers so lung ns anticipated sucrnssnr
linhililie? do not exceed llie value nf IIn-
corporation's nociimnlaled goodwill.  Pro-
nunably, many corporalInn? will continue lo
engage in efficient nnd productive transfers,
with the purchasing firm merely factoring
into the purchase price Ihr cost of those
successor liabilities.4" When firms contract
for an asset transfer where the basic enier-
prise Is lo be continued, they negotiate In a
price llial reflects the fair market value of
the transfer, taking heed nr the risk nf fninre
claims.4. The purchasing firm will value any
potential successor liohiliiy claims al luasl al
Hip incremental cost of obtaining insurance
coverage against successor liability for
them.43 Where llial insurance Is too expen-
sive nr is unavailable, negotiations could col-
lapse, and the firm will either continue lo
exisl (and be subject lo liability claims) nr
liquidate (and future victims will receive no
recovery). Bui in many cases, we would
expert selling and purchasing firm? simply to
negotiate lo a rational price lhat take? ar-
cnunl of these potential claims. The jmsilcd
negative effects on the overall economy are
too indeterminate and speculative lo out-
weigh the policy of cnm)iensnling persons
Injured by prndm-I defects.43

The same reasoning applies lo Ihe Restate-
ment authors' concerns regarding potential
"windfalls."44 In muny cases, a predecessor
manufacturing company will lie purchased hy
a larger, more financlally-sonnd corporalinn.
The nde we adopt here does nol limit Injured
plaintiffs' recovery to the value of the assets

40, See Cupp, snpia nnlc 26. si 861-77.

41 See Michael D. Green. Sui'cessor Liability; llie
Superiority ol Sialuinn lle/omi in Piaieci Product
Liabilily Claimants, 72 Comell L.Rev. 17, 40

(1986).
42. Seeid. al 40; Cupp, snpia Hole 26. m 862 n.
€0

43, See Epsiein, supra nolc 19 al 407 lexpl,-linin
dial i-arponiljons are leaming In navigate mod-
em successor linhiliiy rules).

44, See Resiaiemen| (Third) nl Torts; Producis
Linhiliiyk 22mu. h.. ai 210-11

45, 1d. al 210
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purchased by the Miei-i-ssiir corporalion, so
there euidd conrebnlily lie sitnations ill which
prodiiel deled victims would receive a larger
recovery Hum they ronreivalily mold have
received had llie predecessor company re-
mained nn ongoing coiieern. and been bank-
rupted by lhe loial claim?. The Restatement
author? view llie added recovery potential as
an "injiiFlire" In llie fuccessnr rnrxirnlinn.4
Bill we think Ilie Restatement analysis de-
feat? llie assumption? behind lorl law. We
assume llinl merifiirious claims will he paid;
Hull 1bey are snmelhwiF nol paid due In
insolvency does not change that underlying
assumption. To i-hni‘arterize ns a "windfall"
full recovery for losses caused by product
defects unjustly challenge? Hie legitimacy nf
Hie injuries suffered. And once again, pur-
chasing rorpnrnliniiF can attempt In account
for this risk of loss in the purchase price.

The other objection? In o.vpande.d siicces-
sur liabilily rules are nisn not dif|visilive.
Slli'cessor liabilily [|»ilenliiilly cnnfiicl? with
maximizing lhe value received for bankrupt
eslales,44 But we see no persuasive reason
lo favor rnrliorale credilnr? over chiinumls
later igim-ed by the seller corporalion's
producis.&6 Also, some courts have argued
llinl 1he modem exceptions impose liabilily
on entities having nn causal relationship with
the harm.43 Bui basic In the "rnniinuiiy of
enterprise" exception is the preservation of a
substantial portion nf lhe goodwill nf llie
predecessor corporalinn; Hie successor is
fundamentally Ihe same enterprise ss l|he
predecessor. When a firm negotiate? to
purchase another corporation, keeping llie

46. See Atirtu lie M. Mnigan, Tin' Denial of Finnic
Inn Claims in In_Re Piper Aimaft: II'Il the
(inul't Oniek-Fix So/ulinn Keep the Dfhlni Flﬁ'
uy Iliyli or Piiny il Clashing Pawn?. 27 Lny. U.
Chi. L). 27,36-37 (19%).

47. Nonetheless, federal bankruptcy law may gov-
ern wlicihcr poicnllal rinims for injuries nnl'yel
incurred may he disrhaiged In a bankruptcy
pumredl,n?. In this case, ihe First Cirrnli lias
ruled llial there is no discharge of Western

Amo's claims. See infio note 56.

43 See, §§ Palius c. Claik Equip. Co.. 80? F.2d
25, 82-83 (3d Cir, 198(?1) Jnhiisiuti - Anwed In-
dus. llie., 830P,2d || TL 1144 Culn.App.199??;
see nito Rexiiurntent (Third) of Tnrls:” Produrls

Liahility £ 12 cml. h, m 21(L.
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"enterprise” intact, ii must anticipate any
[w>I>nliitl successor lirtliililit-s nnd negotiate
nn appropriate price. To permit Ihe sucres-
hit. which presuninhly ni*niintcit n discount
for potential successor liabilities when dick-
winy nver llie purrluise price, in nvnid linhil-
ily based nn lack nf causation would give the
successor nn unwarranted windfall.

Finally, this new rule will aim have Ihe
effecl of encouraging existing corporalinnp lo
prndnre safer producis, in keeping with Ihe
public policy gnnlF llial underlie product lia-
hility law generally.44 Onrpoialinns are cur-
rently niolivaled In cnrm i defects to reduce
eheir own exposure In liabilily, but the tradi-
tional FiiccesFnr liabilily regime imdermineF
Ilial incentive by giving Ihe nianufncliiring
corporalinn nnnlher option; offering ilFelf for
Fnle In a new investor. Without FiicceEBor
liabilily, Ihe original Fharpholders can receive
fail rinpensiilinn for the current value nf llie
firm, without Finning Ihe burden caused by
any defective produrls maunfactured before
llie sale. Thbe rule we announce today will
give nianufaclniing corporations additional
incentives in market non-defective products,
In order in maximize lhe corporations’ mar-
ket value in evenl nf sale.T

.Some commentators,11 including the Re-
statement authors,11 reason that legislatures
arc heller situated than courts In deline the
parameters nf successor liahility. But we
think this is nn appropriate subject for judi-
cial decision because il is directly related lo
products linhiliiy Inw, a doctrinal road long
Iraveled hy enuits.M For example, the four
traditional exceptions were created by llie
cnurts. ¥ There is iilso snme suggestion Ihut

49, Ser Cupp, *#4io nnlc 26. nl 060-63 /urpninf
llial picaier lurreftor liabilily will channel re-
*;)m iliililv barV inmipinul product mnnufnclur-
el).

50. Sir id. THU incentive holds [nt* until ihe

firm knows thai its liabilities will nwsw;p an%/
I1 jivail thli* in be sold.  Bui matpunit*-S i

tlioi position would nol be relevant In this sLe*
rtVim liabilily issue, brenu.se no buyer would pe

;‘grlr;n ongoing concern valued Nl less ihun ils

51 Sir. eg. Green,snpiu nnir 41

52. Str Reslulemenl, (Thil@l of Tnrls: _Producis
Liuhiliiy § 12 Rrpoi lers' Nnlc al 216-17.
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legislation in nlher states has failed to ad-
dress these problems.*1 Wp see no reason to
await legislation hefore addressing tills issue.

We therefore adopt the “continuity nf en-
terprise” exception In the general rule of
nonliability Inr corporate successors.

nnler

1141 Although we. here approve llie "mere
continuation” and "rnntinully nf enterprise"
exceptions, il Is nonetheless necessary lo re-
verse Western Auln's summary Judgment or-
der for two reasons. First, material fiirtnnl
disputes remain unresolved. Many key facts
are nnrnntested, tint rertain impnitiml furls
(such as Ihe percentage nf Flock former
shareholders in Savage industries own In
Savage Arms) are not established by the
reciird.  Second, llie uncertainly regarding
the proper legal standard goverming succes-
sor liability appears to hove prevented llie
parlies from developing llie record to ad-
dress llie applicable legal tests. We conse-
quently remand for consideration of the
"mere continuation” and "continuity of enter-
prise” cxceplions in llie context nf this case.

We also note that Savage Arms is nol
shielded from liability hy the fact that it
purchased Savage Industries assets through
a bankruptcy proceeding. The First Circuit
ruled in o related aspect of this case “ Ihat
Western Auto and Taylor were not "afforded
appropriate notice of the material terms of
the all-asset transfer, nor of the chapter II
plan” and therefore that Ihe parlies to Ihe
transfer, Savage Industries and Savage

53, Scr Cupp, snpia note 26, ol 877-78.

5. Str Cupp, supra nnie 26. nl 878.
55, Str Cupp, supra nnlc 26. ol 879-83

56. In April 1992 We*lem Amo filed a third* part
complaint apairut Sava?e Arm* for indemnifica-
tion nr apportionment of damage*., Savage
Amu- contended thal WeMcrn Ailin"* claim* were

harred b¥ ilic_tems- ol Savage Industries' bank-

ruptcy. he First Circuit Court nf Appeqls ulti-
mately resolved the Imiic in Western Aum'is favor

In Derember 1994, See Westen Amn Suppl?/ Co.

i* Savage Anns. Inc. /In ir Savage Indus., Inc.).

43 F.30°714, 723 (1st Cir.1994),
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Anns, “are not entitled to rely nn Ihe pnilee-
live jurisdiction nf llie bankrtipiey court."H
The failure In give prnlier notice ond In seeli
approval of the plan from the bankruptcy
rnurl "precluded a legitimate linsls for en-
joining Ihe Alaska stale rurt action."*

D. Jiiiirinl Arlir.hu its hliuluiiscililn
Hiumrny

IS, 16) Savage Arms argues that lhe
sigie.rinr rnnri nlinsed Its discretion by con-
sidering Journal articles Western Aulo sub-
mitted in support nf its summary Judgment
motion. These articles included statements
ollriliuled to Savage Arms’ rhief executive
officer supporting Western Anin's argument
llinl Siwage Arms holds itself nut In the
world ns the legal successor to Savage In-
dustries. Savage Arms asserts that Ine ar-
ticles contain multiple levels of hearsay.
Since we remand for nlher reasons, it Is
unnecessary to discuss this issue nl length.
But we address Il briefly lierp henuisp il
may reetir on remand. Fur purposes of our
discussion, we assume lhat llie CEQ uttered
the statements attributed to him.

in effect, the statements were uttered nl
least twice, first hy Savage Arms' CEQ and
ultimately by the articles' authors upon pub-
lication. When lhe statements were first
uttered, the declarant was Savage Anns'
CEO and the statements were nnt hearsay,
because they were admissions by a party-
opponent.** But when the articles were of-
fered lo prove llie truth of their assertions—
Ihal the CEO had made Ihe statements the
articles attributed to him— their authors be-
came Ihe declarants whose out-of-court state-
ments were being offered into evidence, if
the articles were offered for their tnilh, lliey
normally would have been inadmissible hear-
say.*" The siilierior court rejected Savage

57. 1d.

5a. 1d. *1722

59. Siv Alaska R. Evid. 80I(d)I2) (defining Male-
mrnlf by patly opponents as non hearfBy).

60. Alaska R. Evid. 802
61.ar€A_Iaska Civil Role 17(3) provides in lelcvanl

E\}ery action shall he prnscciiird in llie name
nf the real parly In Interest  |A) party wiih

Arms' hearsay objection, bio so fur as we can
tell from the record, did not address the

do so on rcnuind depends on whether Ihe
articles are offered for the truth of the mai-
lers tlies assert.

E. [Inil Ptniiny in Interest

117) Western Auto's liability insurers.
Allstate Insurance Company and Certain Un-
derwriters nl Llord's of London (Underwrit-
ers), fully paid (lie expenses of defending nnd
settling [lit? Taylor lawsuit against Western
Anto. Savage Arms moved In substitute the
insurers ns Hip plaintiffs in Western Anin's
indemnity action. Savage Arms claimed that
the insurers were the only real plnintiffs in
interest under Alaska Civil Rule 17(a)."l The
Fiiierinr rnurt denied (he motion, bill at
Western Auto's suggestion allowed the insur-
ers In ratify the aelinn nr he snhjeet In

substitution.

Wc agree with Savage Arms that il was
error nol to substitute Western Auln's insur-
ers as llie reel pnriieF in interest. Western
Anin admits llial Allstate and Ilir Underwrit-
ers are ils fully subrogated insurers. West-
em Aulo Inis identified nn possible remaining
Interest it lias in the Indemnity claim. The
superior murl masoned that Western Aulo
had an interest, in the claim that was "diffi-
cult to define," and that Joinder nf ihp insur-
ers might present an inaccurate picture to
the jury. The court did not explain what
Western Auto's interest was.

Although we have not previously ad-
dressed llie proper procedural treatment nf
fully subrogated insurers, we held in Mmtiei-
Vifit// nf Avechnmpr. v. Rnni/li Construction
GKnpiurr.riiiff Co.n Ihal ratification by par-
tially subrogated Insurers is an acceptable

whom nr fn whose name a comracl has hren
made (or Ihr henrhl ol annihcr. or »_part)[k
nnllinrizrd by slaintr may snr in llial pri'son’
own nanir wilhonl jnininp_llie parly for v linsc
Itenrfii (hr nrlinn is hioiighl..... |R]n||f|ra-
linn. (nlodrr. or suhsllliillcin nf Ilir lent parly
in mlewsl(l shall have Ilir same effecl as If dig
union had been commenced In thr namr of

Ilir real parlv in inlrrrsl.
62. 722 P2d9191AInska 1986).
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substitute for jniwler.M Wp there rcnsnupri
Hull Rule 17(a) did nol require joinder nf a
pnninlly sninngntpd insurer because rntifirn-
lion sulisficd Ihe |vi|lirv concerns underlying
Ilinl rule*4 We explained timl ratification is
generally adequate in rases involving partial-
ly subrogated insurers linentise il protects
against multiple lawsuits, ensures Hint Hie
interested party makes a formal appearance
in court, ensures llial Ilie party is subject lo
any rnurt orders concerning discovery nr at-
torney's fees, nnd assures that all interested
parties bear Hie burdens of claims litigated
on tlioir behalf. implicitly acknowledging
Illie key dislinn inn between partially and ful-
ly subrogated insurers, we noted that the
insured party was not a slinm plaintiff be-
cause ils claim Had not been paid In full by
Ilie insurer:

We further note Iliul |lhe insurer's] ab-
sence as a limned party in this case does
nol mean llinl Ihe action would be prose-
cuted hy a sham plaintiff. The municipali-
ty was a real party in interest as the
amount nf ils clnim had not been paid in
full byllhelnsnrer].**1

This language implies Hint where, ns here,
lhe insurer Inis pnid the full amount, the

insured would lie a sliain plaintiff.

We have relied before on a Montana Su-
preme Court case, Slntc rr rc.l Afinv/*s T.V.
of- App/mune Inc v. District Court*5 in de-
termining Ibe proper procedural treatment of
insurers.** The plaintiffs in Ninnd¢& T.v. had
received varying levels nf compensation from
lheir partly and fully subrogated insurers.*5
Although the court held lhat partially subro-
gated insurers could opt for ratification rath-
er llian substitution or joinder, it effectively
upheld a lower court's ruling requiring sub-

siitntion or fully suhrogoted insurers.,n

Critical commentary hears nut the signifi

ounce of this distinction:

63 Secidal 96
64 Seeid nl 92526
65 Seil

66. I nl 926

67. 168 Mom 456.543P.2d 1336 1197).
68. SecPunch. 722 24 ol 926

The general rule in lhe federal murls is
Hint if the Insurer has paid lIlie entire
clnim. il Is lhe real party In interest and
must sue in ils mm name, if no money nr
enforceable promise In pay money has
been advanced, then there lias not been
any Fiihrogation and lhe insured remains
the real parly in interest. This seems
Found since it is Ingicul llial hii insured
who has no interest in the outcome nf lhe
litigation may nnl bring suit.m|

We find Iliis reasoning persuasive, and con-
clude lhat it was error nnl In require the
insurers to substitute for their insured.

IV. CONCLUSION

We REVERSE the nr'dcr denying Savage
Arms’ motion to require Western Auto's In-
surci-s lo substitute for Western Aulo, VA-
CATE the orders Imposing successor liability
on Savage Arms, and REMAND for applica-
tion of the doctrines adopted today and for
further proceedings.

Sally K. SLOANE, Appclinnl,

fienrge R. SLOANE, Appellee.
Nn. S-flI35.
Supreme Court nf Alaskn.

March 2, 2001.

Rehearing Denied April 4. 2001.

Divorce judgment was entered by the
Superior Court, Third Judicial District, An-

69. SeeHand"s T.V.. 43 P.2dal 1337.
70. Seeid. al 1338-30.

71. 6ACharles Alan Wright, Arthur R Miller h
Man- Kay Kane, Fedeml Tiac/In and Pmi'eriine
5 1546, al 355-56 12il ed. 1990) (fonlnoles ilint-
led).

SLOANE V- SLOAN'E Alaska <jj
nt. *, i* i>jt GLMHIl mutt

chnriigc, Eric T. Sunders, .1, nnd wife appeal-
ed. Tim Supreme Court, Cnrpennli. .1, held
that: 0) record supported finding Ihat
$26,0(10 note Hint husband received from par-
ties' son in connedinn with Ids purchase of
parties' business was worth $141; (2) record
supported assignment of Nilr nf marital
property lo wife: (3) wife was not entitled lo
have husband pay her future medical costs:
(4) wife was not entitled to bifurcation of
legal divorce; <fi) wire was not entitled to
travel and living expenses incurred by at-
tending llial in Alaska; and Hi) attorney fee

award lo wife of $3,18fi was sufficient.

Affirmed.

1. Divorce e=252.1

The trial court has broad discretion in
fashioning property divisions in divorce ac-
tions. AS 25.24)fif)fn)i4).

2. Divorce G=28(i<8)

The valuation nf marital properly is a
factual determination which will not he set
aside on appeal unless Il is clearly erroneous.

AS 25.24.1fi0(a)(4).

3. Divorce c=28fi(8)

A valuation nf marital property is clearly
erroneous and should be set aside if the
reviewing cnurt is left with a definite and
firm conviction on the entire record that a
mistake lias been made. AS 26.24 Ififl(n){4).

4. Divorce <028(1(5)

The superior court’s equitable distribu-
tion of property is reviewable under the
abuse of discretion standard, and will nnl lie
disturbed on appeal unless it is clearly un-

just. AS 25.24.100(a)(4).

5. Divorce <0223, 2847(4)

The award of aKorney's fees in divorce
actions is within the broad discretion of the
trial court, and the court's decision in that
regard will nol be reversed unless il is arbi-

traryl capricious, or manifestly unreasonable.

fi. Divorce 0253(3)

Record in divorce case supported finding
that, for equitable distribution purposes,
$25,000 note that husband received from par-
ties' snn in connection with his purchase of

parties' business was mhiL § JIO; husband
signed sale agreement under lime con-
siminis nn terms determined unilaterally hy
u-ffe's ntinrney. mid wife presented no evi-
dence in refute husband's claim Hint business
wnnld nnl luive suflirienl funds in repay nnie.

/.i 25.24.14i0(a)l4).

7. Divurue 0253 (2)
Rernrd in divorce case supported assign-

ment nf 57<K nf innrilnl property In wife,
despite her claim Hint trial ennrt did not.
sufficiently consider wife's age. i.e.. 00; cnurt
did iml find wife's age In lie important be-
cause husband was nf comparable age and

both were approaching retirement. AS

25.24.100(3)(4).

8 Divorce 0282, 283

W ife waived appellate of her claim Hint,
in awarding wife only 579t nf innrilnl estate,
trial cnurt did not consider wife's station in
life during marriage; wife neither raised lhat
issue before superior ennrt nor presented
evidence nr argument in her briefs that
would have made her station in life relevant
In prnlicrty distribution. AS 25.24.|4iflta)i4).

fi. Divorce 025312)

Record did not support claim that, in
awarding wife only 5/<}t- of marital estate,
trial rnurt did not consider wife's health;
court simply was not rnnvinred llial wife
needed any surgeries lhal she alleged, court
nisn rommenled that wife's treatment might
have been overly expensive, and court con-
cluded Hull wife's lientill concerns were not
so serious as In prevent her from continuing
ta work in future. AS 25.24.Ifi(Va)(4).

10. Divorce 02 8 (i(il)

Even if trial rnurl incorrectly ronrluded
In divorce case Hint wife was capable of being
gainfully employed, any fiicli error was
harmless with respect to marital property
division, as cnurt valued wife's future earn-

ings at zero. AS 25.24.JfiO(n)f4).

11. Divorce 023!)

Record in divorce case supported trial
court's refusal In require husband lo pay
wife's future medical costa; superior court

found timl because wife received in excess nf
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MEMORANDUM

RE: Procedural Status of Western Auto Supply Co. (now Allstate Insurance
Company and Certain Underwriters at LIoyd’s of London) pending in
the Superior Court for the State of Alaska, Third Judicial District at
Kenai, Case No. 2KN-90-922 CI

DATE: February 12, 2002

Western Auto v. Savage Arms, Inc. is still a pending case in the Kenai
Superior Court. The decision of the Supreme Court in Savage Arms, Petitioner v.
Western Auto Supply Co., Respondent, 18 p.3d 49 (Alaska 2001) was an
interlocutory decision by the Supreme Court on a petition for review. Western
Auto and Savage Arms, Inc. filed cross-motions for summary judgment on the
question of whether Savage Arms was liable as the “legal successor to Savage
Industries, Inc.” Judge Link, the Superior Court judge in Kenai, ruled in favor of
Western Auto. This was not a final judgment as there were other issues remaining
unresolved which would have to be decided by trial if not disposed of by
additional pretrial motions.

Only Final judgments of the Superior Court can be appealed to the Alaska
Supreme Court. However, Appellate Rule 610 provides for an interlocutory
review by the Supreme Court, before there has been a final judgment, at the
discretion of the Alaska Supreme Court for issues which meet the criteria set forth
in Appellate Rule 610. One of the grounds is if the decision of the lower court:

.. involves a controlling question of law on which there is a substantial ground

1 2990-1/51302
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for difference of opinion and an immediate review of the order may materially

advance ihe termination of the proceedings , ...”

Savage Arms petitioned the Supreme Court for a review of Judge Link’s
decision under this procedure. The Supreme Court granted the petition and
ordered full briefing. Proceedings in the Superior Court were stayed pending the
decision by the Supreme Court on the petition for review. After the Supreme
Court decision (first handed dowr on March 2, 2001, with rehearing denied on
April 4, 2001) the case was remanded to Judge Link for further proceedings. Trial

has been scheduled by Judge Link for November of 2002.

(In its decision, the Supreme Court also ruled that because all of Western
Auto’s defense costs and attorney’s fees and the entire amount of the settlement by
Western with the plaintiff, Taylor, had been paid by Western Auto’s insurers,
Allstate and Certain Underwriters at LIoyd’s, those insuring entities were the
proper parties plaintiff and in compliance with that ruling, Allstate and Certain
Underwriters at Lloyd’s have been substituted in place of Western Auto as the
plaintiff.)

Thus, Allstate Insurance Company and Certain Underwriters ofLloyd’s v
Savage Arms, Inc. is very much still a pending case and there has been no final

judgment. If legislation past by the legislature is made specifically retroactive

and/or curative, it could be expected that the Alaska courts would apply such new
legislation to the pending case in spite of the Supreme Court’s prior ruling. See

Zurfluh v. Slate, 620 P.2d 690, 693 (Alaska 1980).
2 2990-1/51302






OUTLINE FOR CSHB 499
Origins of this Legislation

In 1982, Savage Industries, Inc., (“Savage Industries”) a company located in
Massachusetts, manufactured a Stevens Model 125 .22 rimfire, single shot rifle. That rifle was
sold in 1983 by Western Auto Supply Company (“Western Auto”) at one of its retail locations in
Maine. Eventually, the rifle made its way to Alaska and was owned by Jack Taylor, an Alaska
resident

During the 1980’s, Savage Industries began suffering financial problems and on February
2, 1988 filed for Chapter 11 bankruptcy protection. Thereafter, as part of its bankruptcy
reorganization, Savage Industries devised a plan regarding the sale of some of its assets. That
plan included the sale of four of its gun product lines (not including the Model 125 involved in
the Taylor accident) to Challenger International, Ltd1 (“Challenger”), a publicly traded company
unrelated to Savage Industries. The agreement involved the sale of these assets to Challenger in
exchange for $1 million cash and other consideration, including the assumption of substantial
debt The plan was submined to the bankruptcy court and approved on July 27, 1989. The plan
was finally completed on November 1,1989 and actually consisted oftwo agreements. The first
agreement involved the purchase by Challenger of the stock in Savage Arms, Inc. (“Savage
Arms”), a company that was set up as part of the asset sale. Once Savage Anns was acquired by
Challenger, the second agreement provided for the sale of the specific assets from Savage
Industries to Savage Anns, by then a subsidiary of Challenger. Thus, it was an asset sale from
Savage Industries to Challenger.

On April 8, 1989, Jack’s son, Kevin Taylor, was injured while atempting to shoot the
gun. On December 3,1990, one and one-halfyears later, Jack Taylor, individually and on behalf

' Challenger denominaied a wholly owned subsidiary, Meridn B.V ., to be the aaual purchaser.

fyw Qm t



of Ms son, filed a personal injury action against Savage Industries, Inc. and a few other local
defendants. Upon being notified in January 1991 that Savage Industries was in bankruptcy, the
Taylors added Western Auto as the lead defendant

Western Auto did not seek to pursue indemnification from Savage Industries in the
bankruptcy court or otherwise. Instead, Western Auto sued Savage Arms claiming successor
liability, even though it was undisputed that Savage Anns had nothing to do with the
manufacture of the gun involved in the accident Since the case against Western Auto was set
for trial shortly thereafter, the court severed Savage Anns from the case and the case proceeded
to trial against Western Auto only. Western Auto won the trial, however, largely due to certain
conduct of defense counsel at the trial, the trial court ordered a new trial Western Auto then
settled the Taylor case for $5.4 million and began pursuing its successor liability case against
Savage .Anns. Western Auto alleged three theories of successor liability: the “traditional” mere
continuation theory and the non-traditional product line and continuity of enterprise exceptions.
Both parties filed motions for summary judgment. The trial court granted summary judgment in
favor of Western Auto on the issue of successor liability, but did not designate the theory upon
which it based its ruling. Savage Arms appealed that decision to the Alaska Supreme Coun and
in March 2001, the Alaska Supreme Court issued its decision reversing the summary judgment,
remanding the case for trial and adopting a standard of successor liability. 18 P.3d 49. The
Supreme Court adopted “mere continuation” and “continuity of enterprise"* as grounds for
successor liability and avoided a ruling on the product line exception because Savage Arms had
not purchased the product line involved in die gun accident. The Supreme Court also made the
decision retroactive. In announcing its decision, The Supreme Court stared that “neither this

court nor the Alaska state legislature has resolved the successor liability questions presented in



this case.” |0l at 52. CSHB 499 is intended to address the void identified by the Supreme Court
and to define the scope of successor liability law in Alaska,
Analysis of Theories
Mere Continuation

The Restatement (Third) of Torts, published by the American Law Institute, has adopted

four “traditional” exceptions to the general rule that a purchaser of assets is not liable for the

debts of the seller. Those four exceptions are:

1. Where the purchaser expressly assumes liabilities,

2. Where the sale ofassets is a fraudulent conveyance,

3. Where the sale constitutes a merger or consolidation, or

4, Where the purchaser is a mere continuation, ofthe seller.

The Restatement’s exceptions, including the mere continuation theory, have been adopted
in a substantial majority of states. In the Savage Ama opinion, the Alaska Supreme Court said
that mere continuation is a “well recognized exception”. 18 P.3d at 55. CSHB 499 adopts all
four of the Restatement's traditional exceptions.

Continuity of Enterprise

Contrary to the “mere continuation” traditional exception, the .Alaska Supreme Court
acknowledged that only a minority of courts have thus far adopted the “continuity of enterprise”
exception. |d at 56. As the court said: “The Third Restatement’s commentary indicates that ihe
vastmajority of courts considering the [continuity of enterprise theory] have rejected [It].
Although there is some dispute about exactly how many jurisdictions have decided the issue, it is

clear that a majority ofjurisdictions have not adopted the “continuity ofenterprise” exception.”
|d at 56. (emphasis added).



The Two Theories Contrasted

“Mere continuation” is intended to address the situation where there is a continuation of
the same owns, rip of a corporation rather than just a continuation of the business enterprise. In
such cases, This exception seeks 10 prevent the owners ofa selling business from selling assets to
a new business, which they also own, without losing control over the assets. As the Alaska
Supreme Court said in Savage Arms, the “mere continuation” exception depends on the existence
ofidentical shareholders between the selling and purchasing entities. 18 P.3d at 55.

“Continuity of enterprise” on the other hand does not examine continuity of ownership,
but rather whether there has been a continuation of the business as an on-going concern even if
there is no common ownership. It is simply a1 imposition of liability on the purchasing business
merely because it is in business and not becf.'«£ the responsible parties for the underlying tort are
still in control ofthe assets.

The principal reason continuity of enterprise has been rejected is because it has
been viewed as an ill-considered extension of liability to an entity having no causal relationship
with the harm. 63 Am Jur. 2d 8131. It ignores the valid arguments of the business worid where
predictability is vital and unforeseeable alterations and successor liability principles complicate
transfers and necessarily increase transaction costs. ld  This exception defeats the legitimate
expectations of parties held during the negotiations and sale, and it limits opportunities for a
financially troubled company. Id.

CSHB 499

This bill adopts the majority Restatement position on the four traditional exceptions,

including mere continuation, and rejects the minority theory of continuity of enterprise. The bill

IS made retroactive because the Supreme Court’s decision was made reiroactive, and we are



attempting to set a single standard far all acquisitions regardless of date, rather than two
standards. This Bill is made expressly retroactive pursuant to AS 01.10.090. We have examined
whether the retroactive application ofthe Bill could constitute a “taking of property” to see ifthe
slate might be exposed to potential liability for compensation. Upon review and careful
consideration, we are convinced that the State would not be at risk for liability. Successor
liability is a ton cause of action and no person has a vested right in such “properly” until there is
a final unappealable judgment, which Western Auto does not now have. This is been the law of
this country since the 1801 United States Supreme Court’s decision in The Schooner Peggy, 5
U.S. 103, and has been widely died in case law ever the intervening 201 years. Moreover, and
in any event, Western Auto settled its case with the Taylors in 1995, six years before the Alaska
Supreme Court adopted continuity of enterprise, so Western Auto cannot comend it relied upon

that opinion when settling the case.

Conclusion
CSHB 499 is an effort to define the law of Alaska regarding successor liability in
products liability causes of action. It adopts the clear majority view around the country in
including the four traditional exceptions to successor liability and in rejecting the non-traditional
“continuity of enterprise” exception. It makes the new law retroactive to apply to all acquisitions
regardless of date, because to do otherwise, would allowthe Supreme Court’s retroactive opinion
to result in two standards on this issue depending on the date of the acquisition. The Legislature

would like to enact a clear, definite and uniform standard on the issue.
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Alaska Supreme Court rewrites liability law?

Bv Joj DfWm **c Aish* 7 o» eb Br*y

O n June 30, 2000, the Alaska
Supreme Courtsignificantly re-
wrote the law of products liabil-

ity as it affects a business thBt pur-
chases the assets, but not the liabili-
ties, of another. A business that
purchases assets as an ongoing con-
cern will be liable for the product
liability claims of its seller, despite
what the purchase documents may
cay.

In Savage Arms. Inc. v. Western
Auto Supply Co., Opinion No. 5293,
(June 30, 2000) a minor was injured
by an allegedly defective .22 rifle
manufactured by Savage Industries,
Inc. Savage Industries, Inc. sold its
assets to Savage Arms, Inc. in 1990,
apparently after the rifle in dispute
had been manufactured. The court
acknowledged that*“|g|enerally, when
one company sella all its assets to
another, the acquiring corporation is
not liable for the debts and liabilities
of the selling company,” subject to
four exceptions not relevant to the
case. Savage Arms, No. 5293, slip op.
at 9.

But the Lourt elected to follow a
minority rule, a rule that was re-
jected by the American Law
Institute's Restatement (Third) of
Torts and the majority of courts to
consider it, that gTeatly expands the
liability ofa purchaser for the torts of
the seller. Id. at 13. The court
articulated a new "continuity of en-
terprise” theory as looking beyond
the formal requirement of identical
shareholders and considering the
substance of the underlying transac-
tion. Id. at 12.

The key factors under the "conti-
nuity of enterprise” exception,
first articulated in Turner v. Bi—
tuminous Casualty Co., 1244
N.W.2d 873 (Mich. 1976)) are: (1)
continuity of kev personnel, as-

onwhether the business itselfhas

been transferred as an ongoing

concern.
Id. at 12 (internal footnotes omitted).

Critics may argue that the court
would be better off leaving signifi-
cant expansions of product liability
to the Legislature,1 but this article
focuses instead on what appears to
be a seriously flawed analysis of the
benefits and detriments of adopting
such an expansion.

The flaw is this: each ofthe ration-
ales advanced by the court for adopt-
ing the ‘continuity ofenterprise” stan-
dard logically argues only for pro-
spective application, yet the court
gives thie new policy retroactive ap-
plication.

The court first notes that the "con-
tinuity of enterprise’ rationale has
been criticised for its impact on the
value of businesses which, for one
reason or another, are attempting to
sell the business as a whole or in
iubetandal parts.

Critics cftka msdsrn exceptions
(such as "condnuity of enter-
prise") argue primarily that ex-
panding liability harms the over-
all economy by making it more
difficult for companies to reorga-
nise or rail tbeir assets without
destroying the value of the ongo-
ing business enterprise.

Id. at 14. The court's treatment of
this concern is leas than complete:

But we have not been referred to

any evidence that adopdng this
modem “continuity ofenterprise”

exception (orthe marginally more
popular "product Line* exception)
has in fact increased the number
of corporate liquidations or
piecemeal breakups, or that
rejecting the modern exceptions
has in fact decreased liquidations
or piecemeal sales. And our
research has not disclosed studies

is surprising, however, and could be
crititixed as conclusive.

The court next looks to the eco-
nomic effects of imposing the "conti-
nuity of enterprise™ rule:

We also note that permitting aue-
ces&or liability under the "conti-
nuity ofenterprise’ exception wilt
not discourage large-scale trans-
fers so long as anticipated suc-
cessor liabilities do not exceed
the value ofthe corporation's ac-
cumulated goodwill. Presum-
ably, many corporations will con-
tinue to engage in efficient and
productive transfers, with the
purchasing firm merely factor-
ing into the purchase price the
co6t of those successor liabilities.

Id. at 15. The court’s reasoning here
issound, but only provided the rule is
given prospective and not retrospec-
tive application.

Tk» Mm U tats: each el Dm raHaai Kk i
edvaacae by *>» caurl tar adapbay tka
"csetkuatty si enterprise’ sUatfart
logtca*y argitsi eety ler prupecttve
appricatt3d_

In fact, negotiations for the sale of
assets can and usually do take the
risk of liability into account But for
sales that were conducted under the
old rule, nerotjntions are no longer
possible, and the purchasers in those
transactions will now find themselves
saddled with a class ofrisks they did
not assume. Indeed, in many cases,
the sales would have been "asset
sales” only, without liabilities - in-
cluding contingent product liability
claims -intentionally leaving the risk
of such claims on the seller. For the
cnurt to nimnlv state "we wnnlH ex-

for this risk of loss in the purchss*
price," is meaningless si to consurn
mated transactions. Id. at 17.

The court icknowledges that thi.-
new rule will create oompbestions ir.
bankruptcy, where the goal is tr
maximize the value of assets for tht
creditors. Id. at 17. While the court
is being a little presumptive in con-
cluding federal Law won't sell assets
free and clear ofall claims, including
unknown tort claims, 11 U.S.C. §
365, the court's treatment of the is-
sue bordert on flippant.

But we see no persuasive reason
to favor corporate creditors over
claimants later injured by the
seller corporation's products.

Id. at 17. It does not seem to occur to
the courtthatthe "creditors” in bank -
niptry can include tort claimants. In
effect, the court proposes to diminish
the bankruptcy recovery of known
claimants for the benefit of potential
future tort claimants. And, again, it
is impossible to find justification for
retrospective application in the
court’s arguments.

Thscourtacknowledges thatthere
may not be a causal relationship be-
tween the harm created and the pur-
chaser, but argues that tbs “good-
will" it believes is inherent in an
asset purchase justifies bolding the
purchaser liable. Id. at 17-18. Itisin
that context that the court comes
closest to recejniring the retrospec-
tion problem:

When a firm negotiate# to pur-
chase another corporation, keep-
ing the "enterprise" intact, itmust
anticipate any potential sucre#

sor liabilities and negotiate *n
appropriate price. To permit (hr
successor, which presumably
negotiated a discount for poten-
tial succeasor liabilities when
dickering over the purchaseprice,
to avoid liability baaed on lack of



Institute's Restatement (Third) of
Torts and the majority of courts to
consider it, that greatly expands the
liability ofa purchaser for the torts of
the seller. 1d. at 13. The court
articulated a new "continuity of en-
terprise" theory as looking beyond
the formal requirement of identical
shareholders and considering the
substance of the underlying transac-
tion. 1d. at 12.

The key factors under the “conti-
nuity of enterprise" exception,
first articulated in Turner v. Bi—
tuminous Casualty Co., (244
N.W.2d 873 (Mich. 1976)] are. (1)
continuity of key personnel, as-
sets, and business operations; (2)
speedy dissolution of the prede-
cessor corporation; (3) assump-
tion by the successor ofthose pre-
decessor iiabilitiesand obligations
necessary for continuation ofnor-
mal business operations; and (4)
continuation ofcorporate identity.
This is a limited exception that
looks past the identity of share-
holders and directors, and focuses

destroying the value of the ongo-
ing business enterprise.

Id. at 14. The court's treatment of
this concern is leu than complete:

But we have not been referred to

any evidence that adopting this
modem “continuity ofenterprise™”

exception (orthe marginally more
popular”product line" exception)
has in fact increased the number
of corporate liquidations or
piecemeal breakups, or that
rejecting the modem exceptions
hasin factdecreased liquidations
or piecemeal sales. And our
research has notdisclosed studies
that have so concluded.

Id. at 14-15 (internal footnote omit-
ted). Asthe courtacknowledged ear-
lier, this doctrine has been recog-
nized in only a few states, and only
relatively recently. Id. at 13. |It's
hardly surprising that the court has
not been able to find studies demon-
strating its economic efTects. For the
court to rely upon the absence ofdata

In fact, negotiations for the sale of
assets can and usually do take the
riak of liability into account. But for
sales that were conducted under the
old rule, negotiations are no longer
possible, and the purchasers in those
transactions will now find themael ves
saddled with a class of risks they did
not assume. Indeed, in many cases,
the sales would have been "asset
tales’ only, without liabilities - in-
cluding contingent product liability
claims -intentionally leaving the risk
of such claims on the seller. For the
court to simply state, “we would ex-
pectselling and purchasing firms sim-
ply to negotiate to a rational price
that Lakes account ofthese potential
claims' begs the question ofhow that
is to be accomplished in a completed
transaction. Id. at 16.

Put another way, a purchaser of
assets that consist ofa line of manu-
facturing or perhaps an entire com-
pany has presumably paid fair mar-
ket value for those assets. The court
inSauage Arms has changed the defi-
nition of "assets" to include a large
class of "liabilities." As a result, the
true fair market value ofthe 'assets"
necessarily changes. Ifthe seller has
subsequently distributed its assets
to its shareholders, as is its right,
and has subsequently dissolved it-
self, as is also its right, the purchaser
has been deprived ofthe benefit ofits
bargain, and has no meaningful re-
course.

If a purchaser is larger and
wealthier than a seller, then the
"pocket is deeper” for a tort plaintifT
under the court's new rule. The court
concludes that is only fair. Id. at 16-
17. Without going into the justice of
the situation, or whether or not this
results in a "windfall* to a tort plain-
tiff, by giving this new rule retroac-
tive application the new rule ia made
patently unfair. A large tort claim,
unknown and perhaps unknowable
to the purchaser, will simply deprive
the purchaser of its bargain. The
court's offhand comment in this re-
gard, that "once again, purchasing
corporations can attempt to account

will" it believes ia inherent in an
asset purchase justifies bolding the
purchaser liable. Id. at 17-18. Itisin
that context that the court comes
closest to recognizing the retrospec-
tion problem:

When a Firm negotiates to pur.
chase another corporation, keep-
ingthe “enterprise” intact, it must
anticipate any potential succes-
sor liabilities and negotiate an
appropriate price. To permit the
successor, which presumably
negotiated a discount for poten-
tial successor liabilities when
dickering over (he purchase price,
to avoid liability based on lack of
causation would give the succes-
sor an unwarranted windfall.

Id. at 18. The verb tenses are in-
structive: "must" and "would give;*
again the court's justification speak
to prospective application yet Sav-
age Arms involves retrospective ap-
plication.

Finally, the court concludes that
the new doctrine will encourage the
traditional purposes of products li-
ability law: it will snssurage manu-
facturers to create safer, defect-free
products to maximize their business
value for the future. Id. But in the
cases ofcompleted sales, the policy is
preposterous.

For businesses that have already
made asset purchases, the only op-
tion now is to purchase insurance or
other suitable risk management so®
lutions to take into account the new
classes of claims that the court has
created.” Those insurance premiums
and similar costs are an unfour, un-
reasonable burden, but unless the
court recognizes that ita reasoning
onlyjustifies prospective and not ret-
roactive application, the alternatives
are even worse.

*Aa argument rejected by tbe court "be-
caun |«uirc— nr Liability) is dire_ctl?/ rabud to
products liability law, a doctrinal rood long
traveled by osurta.' Borvoge Anna, Vs, BZS), at

.

*While the dodaioc is limited t* prwdecl*
liability, long-time .AocmnofUM court miri’t
anticipate tho ink being (e e >v.d to cjt-
niM and wall is re—dccla, and atliu' Li.rie of
claime beoirlee torts.



