
ALASKA LEGISLATURE COMMITTEE F IL E S  2 0 0 1 - 2 0 0 2  8 6 7 2
aM 6 2 3  SE NATE LABOR & COMMERCE^,

V : I ' . . .  . -



This Act contained limitations and restrictions on permits that were designed to keep control 
o f  the perm it in the hands o f  the holder and to not allow direct or indirect control by third 
parties, i.e., canneries, financial institutions, or speculative investors. Specifically, 
AS 16.43.150(g) stated:

An entry perm it may not be:

(1) pledged, mortgaged, or encum bered in any way;
(2) transferred with any retained right o f  repossession or foreclosure; 
or
(3) attached, distrained, or so ld  on execution o f  judgm ent or under any 
other process or order o f  any court.

In 1978, this statutory section was amended to allow the fishers to take advantage o f the 
value o f  their permits to fund their operations or if  they no longer wanted to participate in the 
fishery. W ith the passage o f  Chapter 83, SLA 1978, CFRLF was authorized to make and 
foreclose on limited entry permit purchase loans to Alaska residents. The aim o f  the State 
was to place more limited entry permits in the hands o f Alaskans. CFRLF loans would still 
be consistent with the original intent o f  the Limited Entry Act as the State would be the 
holder o f  the foreclosed perm it in the case o f default on the loan by the fisher. This would 
ensure the perm it would be sold to a qualified person under the Limited Entry Act 
requirements, allowing the State to maintain control over its fisheries resource management. 
In addition, if  the sale o f the foreclosed perm it was financed by CFRLF, the purchaser would 
have to meet the residency requirements o f  the loan program.

The next year, the legislature passed an amendment to CFAB’s statutes that gave the Bank 
the same authority to make limited entry perm it loans as was given to CFRLF. The sectional 
analysis o f the bill stated in part:

. . . This language parallels the existing law that allows the state division o f  
loans to make lim ited entry perm it loans. . . . The purpose o f  this section is to 
expand the bank's pow er to provide fo r  lim ited entry permit loans to Alaskans.
Since the Bank provides fo r  loans only to resident Alaskans this additional 
capital source will be an advantage to Alaskans who want to ge t into the 
fishery  in the future. A t least one-third o f  A laska 's salmon fisherm en are still 
nonresidents . . . .  This expansion o f  loan authority’ to the Commercial Fishing 
and Agriculture Bank will provide another source o f  capital to Alaskans who 
want to move into the salmon fisheries in the state.

Again, the limited entry permit loans made by CFAB were considered consistent with the 
intent o f the Limited Entry Act. As CFAB was a cres re o f  Alaska law, the procedures for 
foreclosure could be set by statute, thus protecting the State’s right to control the transfer o f
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any foreclosed limited entry permit. Also, any purchaser o f a foreclosed limited entry permit 
that obtained financing for the purchase from CFAB would have to meet its statutory 
residency requirement.

In 1995 there were 13,364 limited entry fishing permits held by fishers. O f those. 1,363 had 
liens against them by CFRLF and 383 by CFAB.

As previously mentioned, CFAB’s statutes will lapse upon the full repurchase o f its Class C 
stock from the State. This could create problems for Alaskan fishers and the State.

Problems in the elimination o f  C F A B ’s statutes

I f  payments for the repurchase o f CFAB’s Class C stock are m ade in accordance with the 
agreement with the Department o f Revenue, CFAB’s statutes will lapse in about May 1998. 
The Bank is to continue operations under its bylaws and the Alaska Cooperative 
Corporations Act (ACCA). Nonetheless, this elimination o f C FA E ’s enabling statutes will 
give rise to several significant issues.

First, since CFAB’s authority to make limited entry fishing perm it loans is contained in 
AS 44.81, the elimination o f that chapter will also delete such authority. Thus CFRLF would 
be the only capital source for financing the limited entry fishing perm its for Alaska resident 
fishers.

This raises additional questions as to the legal status o f CFA B 's outstanding liens against 
permits at the time the statute is eliminated. These questions include concerns regarding any 
potential seizures o f  those permits by the federal Internal Revenue Service (IRS). Currently 
the State and the IRS are in a legal dispute over the applicability o f AS 16.43 regarding tax 
liens and ultimate seizure and sale o f permits by the IRS.

Secondly, the current statutory requirement for CFAB to make loans only to Alaska residents 
would be deleted with the elimination o f AS 44.81. Under AS 44.81.210(a)(1) and (20), 
CFAB is authorized to make loans to Alaska residents and to companies owned by Alaska 
residents. Alaska Statute 44.81.210(a)(23) and AS 44.81.210(c) provide narrow exceptions 
for protection-of-collateral loans and shore-based Alaskan processors, respectively.

1 nirdly, there are concerns as to whether CFAB could conduct its operations under 
AS 10.15. ACCA specifically excludes cooperatives organized for banking purposes. 
However, ACCA does not define “banking.” One possible definition can be found under the 
Alaska Banking Act (AS 06.05) which states:

(3) "banking " means performing activities that

"See AS 10.15.005.
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(A) include, at a minimum, soliciting, receiving, or accepting money or 
its equivalent on deposit, whether the deposit is made subject to a check 
or is evidenced by a certificate o f  deposit, passbook, note, receipt, or 
other writing; in this subparagraph, ''deposit” does not include a 
deposit made by an agent fo r  a principal; and

(D) may also include the negotiation fo r  and discounting o f  promissory  
notes or other evidences o f  indebtedness, selling and buying money or 
its equivalent, lending money on personal or real property or other 
security, or perform ing other similar financial operations. [Emphasis 
added.]

A lthough CFAB meets the criteria o f section (B), it does not accept deposits, thus it may not 
be a “bank” under this definition. Regardless, the Alaska Banking Act is not controlling over 
the Alaska Cooperative Corporations Act. Thus, it is uncertain w hether CFAB would qualify 
under ACCA.

In 1981 AS 44.81.010(a) was amended to make

. . .  it clear that CFAB is not engaged in ‘‘banking" as contem plated by the 
Alaska Banking Code, as it seems clear that the Legislature intended that 
CFAB serve a different function than that o f  the commercial banks in the state. 
Regulation under the Alaska Banking Code would be inappropriate.10

This amendment to AS 44.81.010(a) also added the sentence, ”[t]he bank is exempt from  the 
provisions o f  the Alaska Banking Code (AS 06.05) in the exercise o f  pow ers granted by this 
chap ter." However, the legislature believed the exclusion o f cooperatives organized for 
banking purposes under ACCA still needed to be addressed. The legislative summary of 
HB 413 stated the following:

The last paragraph o f  CFAB's originating legislation states that upon 
repurchase o f  the original Class C stock, the legislation lapses and CFAB is to 
operate totally under the cooperative statutes o f  the State. However, the fir s t  
section o f  the cooperative statute prohibits a cooperative fro m  engaging in 
banking or insurance. Therefore, once the current legislation ceases, CFAB  
could be construed as being an illegal operation under the strictest definition  
o f  banking:

In order to address this problem with ACCA, the legislature amended AS 44.81.220 with the 
passage o f FCCSHB 413 as follows:

,0A 198! legislative document concerning House Bill 413, S u m m a r y  o f  a  B i l l  C o n c e r n i n g  t h e  A l a s k a  
C o m m e r c i a l  f i s h i n g  a n d  A g r i c u l t u r e  B a n k  a n d  R e l a t i n g  to  t h e  R e la t i o n s h ip  o f  t h e  B a n k  w i t h  t h e  S ta te .
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Notwithstanding the provisions A S  10.15.005,“ upon the repurchase o f  all the 
nonvoting, preferred shares initially issued by the bank and  purchased by 
agencies o f  the state, the provisions o f  this chapter lapse and  the bank may 
proceed to operate solely as a private cooperative corporation under the terms 
o f  its bylaws and the provisions o f  A S  10.15.010 - 10.15.600 [ACCA 
provisions].

The concern regarding the elimination o f AS 44.81 upon repurchase o f CFA B’s Class C 
stock is that these exemptions for CFAB from the Alaska Banking Code and ACCA will be 
deleted. O f course, the problem can be addressed by amending AS 44.81, as proposed in 
HB 284, by repealing AS 44.81.220. This would retain AS 44.81 upon repurchase o f  the 
CFA B’s Class C stock from the State and not require CFAB to operate under ACCA. 
Another possible alternative would be for the legislature to allow AS 44.81 to lapse but 
amend the A laska Banking A ct to specifically exclude CFAB and to amend AS 10.15 to 
specifically include CFAB as a cooperative to be governed by ACCA. I f  this alternative is 
pursued by the legislature, any legal ramifications for CFAB should be considered in 
constructing the specific legislation due to the fact that it was originally incorporated under 
AS 44.81.

Finally, with the elimination o f AS 44.81, CFAB would no longer be required to serve a 
specific public purpose that the legislature found appropriate to enhance the developm ent o f 
the aquatic and agriculture industries o f  the State.

In 1981, through FCCSHB 413, the legislature made it clear that CFAB was established to 
serve a public purpose by amending AS 44.81.010(a) to state that “[t]he exercise by the bank 
o f  the powers conferred by this chapter is considered to be fo r  a public purpose. " The 
summary of ITB 4 1 3 12 included the following:

The Bill now before the Legislature as H B 413 is designed to make clear what 
many believe to be the intent o f  the original drafters o f  the legislation which 
created the Alaska Commercial Fishing and Agriculture Bank ( “CFAB") i.e., 
that CFAB was intended to exist as a private, cooperative corporation while 
fillin g  a crucial need o f  the State in making capital available to commercial 
fisherm en and farmers, thereby assisting with the development o f  fish ing  and  
agriculture in the state.

In an effort to retain this public service charge, HB 284 was introduced last session to amend 
C FA B’s statutes to have the State retain for perpetuity a $1 million investment in its Class C 
stock. However, based upon a request by CFAB’s management and legal counsel the 
SI million investment has been deleted and replaced with a more direct conveyance o f public 
purpose. The proposed change to AS 44.81.010(a) reads as follows:

1 ‘Alaska Statute 10.15.005 states that "[A ] cooperative m a y  be organized under this chapter for any lawful purpose, 
except for the purpose of banking or insurance or the furnishing of electric or telephone services. " 

l3See previous footnote 10.
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In the exercise o f  its pow ers under A S  44.81.215(7) the bank is acting under 
the express authority and reservations o f  the state as the issuer o f  lim ited entry 
perm its under A S  16.43.

The referenced section, AS 44.81.215(7), allows the Bank to “ . . . accept the pledge o f  a 
lim ited entry perm it as security fo r  a loan made under this chapter

As discussed earlier, CFAB was patterned after components o f  the Federal Farm Credit 
System, which were initially financed by the federal government. This initial financing was 
subsequently repaid and the components became fully owned and financed by their 
members/borrowers. However, with that repaym ent the Federal Farm Credit Act did not 
lapse; instead, it has remained to provide some congressional control over the public purpose 
o f  that system. This is sim ilar to what is contem plated with CFAB in HB 284.

Retention o f  AS 44.81 may result in monetary benefits to the State

Retention o f  AS 44.81 would ensure CFAB would remain a source o f capital for Alaska 
resident fishers, a financing mechanism for the purchase o f limited entry permits, and an 
organization whose charge is to serve a public purpose in the development o f  the aquatic and 
agriculture industries o f the State. In addition, we believe the Bank could be utilized to take 
over all or part o f the functions o f CFRLF through optimum use o f its access to capital from 
the Federal Farm Credit System. See Recommendation No. 1 in the Findings and 
Recommendations section.

Appropriate changes proposed for CFAB statutes

One o f the objectives o f the audit was to identify the new proposed general/lending powers 
included in HB 284 and to determine whether those type o f activities are already available 
through other State or private organizations. Exhibit 4 identifies the proposed additional 
powers. As discussed below, we do not consider these new powers to constitute new or 
additional competition.

ALASKA STA TE LEG ISLATURE
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Exhibit 4

HB 284 Proposed Additions to CFAB’s General/Lending Authority

AS 44.81.210 General Powers of the Bank 

The bank m a y . ..

(6) engage in programs lo support the efforts of resident fishers or farmers in order to enhance the further 

development, efficiency, stability, or profitability of commercial fishing or agriculture in the State. . . .
(14) establish wholly-owned or majority-owned subsidiary corporations or limited liability companies to:

• acquire, hold, operate, maintain, or liquidate property received by the bank in a foreclosure action 

or other loan collection process, or

• provide services to resident fishers or farmers, or other persons, if the services are consistent with 

the corporate purposes a nd powers expressed in this chapter.

(15) acquire equity or other ownership interest in a domestic corporation or limited liability company if the 

purpose of the acquisition is to enhance the further development, efficiency, stability, or profitability of 

commercial fishing or agriculture in the State.

AS 44.81.215 Lending Power? of the Bank

The bank m a y ...

(8) make loans in participation with other lenders as provided in (1), (2), or (4) of this section, whether or not an 

obligor is a member of the bank.

(9) purchase or acquire participations in loans from other lenders if the participations conform to the provisions 

of (1), (2), or (4) of this section, whether or not an obligor is a member of the bank.

A S 4 4 .8 1 .2 3 6  L im itations on the P ledge o f  P e rm its

A  loan m a y  not be secured by the pledge of a limited entry permit unless the proceeds of the loan are usedfor... 

(2) the purchase or lease of quota shares, individual fishing quotas, or another license, permit, or other grant of 

commercial fisheries harvesting entitlement that is issued and regulated under state or federal law. ...

(5) the payment of obligations incurred in the support of a borrower and the persons w ho are dependent upon 

that borrower if the majority> of the borrower's earned income is derived through commercial fishing under the 

borrower's permit.

(6) the enhancement of the productivity of diversification of the commercial fishing activities of a borrower, 

including education and technical training.

(7) the payment of taxes or other obligations whose status places the permit of a borrower in jeopardy’ of

attachment, distraint, or sale on execution ofjudgment or under a process or order of a court.
(8) the purchase of the bank's stock or other equity instruments and loan costs.

CFAB is a potential participant in AIDEA or ASTF projects, not a CQJimet.itfli

N either the management o f the Alaska Industrial Development Export Authority (AIDEA) 
nor the Alaska Science and Technolog) Foundation (ASTF) believe there is a duplication o f 
services between the statutory authority o f their organizations and CFAB. Both 
organizations' management view CFAB as a potential participant in their projects relating to 
the development o f the agriculture and commercial fishing industries in the State.

W ith respect to the additional general powers proposed under AS 44.81.210(6), both AIDEA 
and ASTF have similar authority to engage in programs that support fishers and farmers in 
their efforts to enhance the commercial fishing and agriculture industries in the State. 
However. A IDEA’s authority is restricted to “participation” with government or private
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industry in programs for technical assistance, loans, technology, transfer, or other programs 
related to the exportation o f  Alaska goods, services, or raw materials, while ASTF 
administers a grant program (rather than a loan program) for research projects that may be in 
the fisheries or agriculture industries. ASTF cannot not fund a project beyond the research 
stage; that is, it cannot fund operations or the development o f markets.

The addition o f AS 44.81.210(14) conveys authority similar to AS 44.88.080(14) that gives 
AIDEA the power to acquire, manage, and operate projects it considers necessary or 
appropriate to serve a public purpose. This would include projects that A IDEA acquires 
through foreclosure or other loan collection processes. CFAB’s proposed statutory power 
would allow it to establish a wholly-owned or majority-owned subsidiary corporation or 
limited liability company to own and/or operate such acquired property. Unlike AIDEA, 
CFAB has member/owner interests to protect as well as the interests o f  CoBank as a capital 
lender. The use o f subsidiary corporate or limited liability structures may provide some 
protection o f these interests in C FA B ’s assets.

Neither AIDEA nor ASTF have the power to establish service corporations as proposed 
under AS 44.81.210(14). Nevertheless, revenue from a service corporation would provide 
some diversification o f C FA B ’s revenue sources, which is desirable due to its lending 
activity being prim arily concentrated in a single-resource based industry. The statutory 
change requires that the services provided be consistent with C FA B’s statutory purposes and 
powers expressed in AS 44.81.

Alaska Statute 44.81.210(15) would provide CFAB with the power to acquire equity or other 
ownership interest in a domestic corporation or limited liability company. AIDEA has made 
a similar investment in a lim ited partnership referred to as the Polaris Fund. The purpose o f  
the fund is to provide equity capital to young companies. The companies sought by the fund 
for investment are those w ith the potential to achieve profitable sales o f  $5 to $50 million 
within three to five years, in a distinctive product line. A ID EA ’s power to invest in the 
limited partnership is derived from its authority to invest the amounts held in its revolving 
fund.13 The goal o f both the proposed CFAB statutory change and A ID EA ’s investment in 
the Polaris Fund is to provide a source o f venture capital to Alaskan enterprises. CFAB’s 
authority would be limited to enteiprises in the commercial fishing or agriculture industries 
in the State and limited to significantly lower dollar amounts.

There are in place certain controls over the type o f  activities that would result from the 
additional general powers proposed in HB 284. CFAB would have to obtain written approval

n Alaska Statutes 44.88.060 states ". . . the authority has the powers and responsibilities established in AS  
37.10.071 [Investment Powers and Duties] with respect to the investment o f  amounts held in the revolving fu n d  “ 
According to an attorney general memorandum dated July 26, 1989, the discretion to concentrate or diversify 
investments under AS 37.10.071(b)(3) is ", . . the facto r that makes the jo in t venture investment project feasible 
under existing law ."
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from CoBank14 to support or to acquire equity or other ownership interest in a domestic 
corporation or limited liability company and to engage in any new programs or activities. In 
addition, the agreement with CoBank would effectively limit the amount o f capital available 
to invest13 in such programs or entities. In addition, on an annual basis CoBank 
representatives perform a quality review of all or part o f  CFAB’s loan portfolio, much like 
that performed by the DCED bank examiners. These controls would assist in ensuring that 
CFAB does not perform activities that may jeopardize its financial stability.

Proposed loan participation authority is standard industry practice

Under AS 44.88.155(c), AIDEA has the authority to purchase loans or purchase 
participations in loans for projects. The Farm Credit Act allows banks for cooperatives (BCs) 
to either purchase or acquire loan participations from other lenders, or make loans in 
participation with other lenders. These loans must be to entities engaged in similar activity as 
the BC’s members but the loan obligors need not be members o f  the BC. The principle 
behind participations in loans with other entities is one o f managing the risk o f the 
transaction. This is a common practice in the financing industry.

The addition o f sections (8) and (9) to AS 44.81.215 is consistent with A ID EA 's statutes and 
the changes to the Farm Credit Act. It is somewhat more restrictive than the Farm Credit Act 
in that the loans associated with the participations must conform to the lending powers of 
CFAB’s statutes.

Limitations on the Pledge o f Permits

In accordance with AS 16.43.150(g), only CFAB and CFRLF may use limited entry permits
as securitv for loans to commercial fishers. No other entities mav make these loans.•» »

The proposed additions to AS 44.81.236 relate to the use o f the proceeds from a loan secured 
by a limited entry permit. The statutes governing CFRLF were recently amended to J lo w  
loan proceeds to be used for the purchase o f quota shares for halibut and sablefish fisheries16

l4Per the National Bank for Cooperatives Line o f Credit Agreement, dated April, 19, 1993, Section 15, "[ujnless 
otherwise agreed to in w riting by CoBank. while this agreement is in effect, whether or not any indebtedness is 
outstanding hereunder the Borrower [C FAB ] w ill not: . . . ( C ) . . .  acquire a ll or substantially a ll o f the assets o f  any 
person or entity, or fo rm  o r create any new subsidiary or affiliate, o r commence operations under any other name, 
organization, or entity, including any jo in t venture. . . . ( G ) . . .  Engage in any business activities or operations 
substantially different from  or unrelated to the Borrower‘s [C F A B  'sj present business activities or operations. "
,3Per the National Bank for Cooperatives Line o f Credit Agreement. Section 13, "[ujnless otherwise agreed to in 
writing bv CoBank, while this agreement is in effect, whether o r not any indebtedness is outstanding hereunder, the 
Borrower [C F A B ] agrees t o : . . .  (I) . .  . Maintain at a ll limes a ratio o f total assets to total equi t y . . .  o f  not greater 
than 3.50 to 1.00. . . .  (J) . .  . Maintain at all times an excess o f total assets over total liabilities . . .  o f not less than 
S20.000.000."
l6The federal government implemented a rights-based fisheries’ management program for the halibut and sablefish 
fisheries. The 1995 fishing season was the first season in which the program was operational. The program is 
administered by the National Marine Fisheries Services.
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We have concluded that duplication o f lending services, including the additional authority 
provided in AS 44.81.236(2) and (7) above, exists between CFAB and the CFRLF. See 
Recom m endation No. 1 in the Findings and Recommendations section.

Proposed changes do not alter CFAB’s current competition with private financial institutions

The proposed changes to CFA B’s lending powers do not constitute new or additional 
competition w ith the private financial institutions within the State. The factors in our 
determination are as follows:

*• The legislature commissioned a study in the Fall o f 1977 to study the problems and 
alternative solutions o f  financing the commercial fisheries industry in the State. The 
report entitled F i n a n c i n g  A l a s k a  C o m m e r c i a l - F i s h e r i e s  B u s i n e s s e s :  P r o b l e m s  a n d  

A l t e r n a t i v e  S o l u t i o n s ,  dated October 14, 1977, confirmed that there was a need for 
improved access by the industry to sources o f credit. It identified a number o f options 
to address the need. One was to form a private cooperative development bank which 
would obtain its initial capitalization from the State and would leverage that capital 
base with funds provided through the Federal Farm Credit System. This would allow 
the State access to a source o f capital generally available to the agriculture and 
commercial fishing industries in other states. This recommended option resulted in the 
legislature establishing CFAB.

CFAB was a device to access the capital provided through the Federal Farm Credit 
System and that capital source is available to farmers, ranchers, and fishers in other 
states through cooperative banks or production credit associations. These cooperative 
banks or production credit associations do not appear to be considered undue 
com petition with the private lending institutions in those states.

•  In enacting the limited entry system, the legislature recognized that, for the purpose o f 
conservation, the State needed to retain control o f its fishery' resources. In view o f 
this, the legislative intent o f the limited entry permit program was that an entry perm it 
would not be the property o f its holder but rather a use privilege which can be 
modified or revoked by the legislature w ithout compensation.

The legislature further recognized that the absence o f a property right in a lim ited 
entry perm it would not allow the holder the ability to obtain financing for its purchase 
or to use it as c bilateral to obtain financing for his/her commercial fishing operations. 
In order to pro ride a source o f capital to the fishers, the legislature amended the 
A laska Commercial Fisheries Entry Commission in 1978 (Ch. 83, SLA 1978) to allow 
the Commercial Fishing Revolving Loan Fund to take limited entry perm its as

and to satisfy past due federal tax obligations that m a y  result in the execution u pon and
involuntary transfer of the individual commercial fisher’s entry permits. Only one such
C F R L F  loan m a y  be obtained during the individual’s lifetime and is limited to $30,000.
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security for its loans to fishers. Then in 1981 (Ch. 51, SLA 1981), similar legislation 
was passed which provided for CFAB to take limited entry permits as security for 
loans.

•  Therefore, the proposed additions to AS 44.81.236 that relate to the use o f  proceeds 
from loans secured with limited entry permits do not constitute any new or additional 
competition with the private financial institutions. Private institutions can only make 
loans to commercial fishers or processors that are secured by assets other than limited 
entry permits.

CFAB was established because there was a need for improved access by the Alaska 
commercial fishing industry to sources o f credit. Through the creation o f CFAB the State had 
a mechanism to access the low cost funds o f the Federal Farm Credit System. The proposed 
changes to HB 284 do not create any additional competition beyond that o f  the original intent 
o f AS 44.81.
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ALASKA RAILROAD corporation

Senate Bill 170 serves a dual purpose. It provides Alaska Railroad Corporation 
(ARRC) employees minimum wage and overtime protection by clarifying that the ARRC 
is regulated by Alaska’s Wage and Hour Act (AWHA). SB 170 also enables locomotive 
engineers, conductors and brakemen, represented by the United Transportation Union 
(UTU), to opt out of the Wage and Hour Act if ARRC management and UTU members 
mutually agree to do so In a collective bargaining agreement.

The ARRC Is exempt from the Fair Labor Standards Act, the federal law governing 
minimum wage and overtime, by virtue of an exemption in that act for employees of rail 
carriers, If the ARRC is regulated by Alaska's Wage and Hour Act, then ARRC 
employees will enjoy the wage and hour protections available to virtually all other 
employees.

Clarifying ARRC’s status under the AWHA not only protects ARRC employees, It 
provides clear guidance to ARRC management with regard to employee relations. It 
also protects the ARRC from liability for unintentional violations of employee rights,

The exemption for UTU members provided by SB 170 would not leave UTU members 
unprotected with regard to hours worked. Unlike most other Alaska Railroad 
employees, UTU members are protected by the federal Hours of Service Act (HOSA). 
This Act prevents excessive or unreasonable work hours by limiting the number of 
hours employees can work to 12 consecutive hours without a required rest period. 
(American Train Dispatcher’s Association are also covered by the HOSA, as are a few 
Transportation Communication Union members.)

The UTU exemption is mutually beneficial to the ARRC's operation and the UTU 
members. It would allow ARRC management and UTU representatives to negotiate an 
agreement allowing UTU employees to bo paid on a basis other than an hourly basis 
(for example, a salary basis or a day rate), This arrangement would enhance UTU 
member retirement benefits, In exchange, the ARRC would eventually be able to 
operate trains with a two-person crew, mirroring railroad Industry standards and 
contributing positively to the ARRC’s bottom line.

Corporate AUdrtsoi P.O. Box 107500, Anchorage* A M u  99510
327 W. Ship Creek Avenue, Anchorage, Alaska 99501

Senate Bill 170
Senate Labor and Commerce Committee by request

Sponsor Statement



Sent By: ARR HEADQUARTERS; 9072652312; Mar-30-01 3:55PM;

ALASKA RAILROAD c o r p o r a t io n

Corporate Address: P.O. Box 107500, Anchorage, Alaska 99510
327  W. Ship Creek Avenue, Anchorage, Alaska 99501

March 30, 2001

The Honorable Randy Phillips 
Chair
Seriate Labor and Commerce Committee 
State Capitol, Room 103 
Juneau, AK 99801-1182

Dear Senator Phillips:

On behalf of the Alaska Railroad Corporation and its employees, thank you for agreeing 
to support Senate Labor and Commerce Committee sponsorship of Senate Bill 170.
We realize time is running very short until the end of session. With that in mind, we 
respectively request a hearing for SB 170 by the Labor and Commerce Committee as 
soon as your scheduiing permits.

We look forward to working with you on this issue.

Sincerely,

Acting President and CEO
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ALASKA PUBLIC EMPLOYEES ASSOCIATION/AFT(AFL-CIO)
stale H«ariqiiArt*r«/JuA»au Hold Office
2r. Fourth Street, Suite 306. Juneau, Atoka 99601
Telephone (007) 066-2334, (BOO) 4/3-8901. Fax 490-4960

M arch 30,3001

Senator Randy P h illips  
A laska State Capitol, Roam  103 
Juneau, A K  99801-1182

Dear Senator Phillips:

1 ant w riting so lot you know that A laska Public Employees A w odfidon/A PT supports the 
legislation being proposed by the A laska Railroad and lbs United Transportation U nion  
Which w ill clarify that employees o f the corporation ate covered by A lftlte 's  Wapc and 
H our A d  and w hich w ill also allow  the train and cngiap men on the Railroad, repn?wat*d 
by the U nited  Transportation U n ion  to opt out n f the W age W  H our A ct i f  the parties 
m utually agree to do so in  a collective bargaining agreement. I understand that the U T U  
employees arc negotiating to work aa exempt salaried employees. I also understand that 
the U T U  amployuea ox% •ubjaet to tho fcduial Hours o f Service A ct so there is no danger 
of exceasive or unreasonable work hows for the employees involved.

'2'haniC you fbr your attention to this matter.

A laska P u b lic Em ployees Auoeiatton/AFT

cc:
United Trwisportarioo Union (fax 279-7118) 
A n n  Courtney, A laska Railroad (lax 265-2443) 
Charles A . Dunoaagan (ft*  563-7322)



M a r-2 8 "Q 1  0 3 : BSP J o h n  H a n r y

Sent By: ARR HEADQUARTERS; 9072652312; Mar-30-01 S;56PMj

1 “9 0 7 ' 2 7 9 - 7 1 1 B

Page 6/6

P .  0 2

M a r c h  2 >, 2001

AmericaA Train -Dispatcher* Departm wt/BLE 
Alaska I allroad Corporation System 
P.O. Bor 671490 
Chugick Alaska 99567

T h e  A l a  t n  L e g is la t u r e ,

A .T .D .D / B L E  supports the amendment to 
tation U m o n  Local 1626 and the Alaska Rail; 

employe^* *** «x«mpt from the A W H A  when

The 
TVaorpo ta

agrcenje it.
mutuajjy

.^S 42,40.710 proposed by the (/nited 
mad Corporation that states in part U T U  

agreed to in a collective bargaining

Dispatcher* Depanm cnt/BLE

uiw .qsr K iiv d s ia  M 3 ta  HOdd WcH0;3 9G61-H-H
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Aisjska Railroad Workers Local 183
j A.F.G.EyAFL-CIO
j P.O. B O X  100035

Anchorage, A laska 90510-0035 
Phonp (907) 272-8316 Fax (907) 274-5244

To: A laska Legislation

From: Ed Rivera
President A R W

M arch 23.2001

Subject: U .T .U , Wage Proposal ;

D ear Legislators j
I

I would like  to state jduu the A R W  has lookedjoYer the proposed changes w  A S  42.40.710. and m «  with the U T U  

attorney to diseuftft this issue. A fter consideration I have found nothing that w ould Impact any o f  my members or 

any negative issues associated with this proposal. The A R W  therefor support* the change in the law  as it  is outlined
! i

by the U TU . Thant you for your support in t ils  important piece o f legislation.

; Sincerely

! Ed  Rivera 
I President A R W

TOTML P .01
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MKhaelLWeatharoll John T im ing J^fforton “los'txdis Darren M.Rupe
General Chairman vtca chairman / i  — \Vict Chairman Secretary(HtuT*555West Northern Lights #203 I I f l l l  Phone807-279-7X1/ Fax907-278-7118/Inchcrage, AK89503 /Email utul626&gtiAet

u n ite d  tra n s p o rta ti a n io n

L o c a l  1 6 2 6

G e n e r a l C o m m itte e  o fA r f f lm ts m n t  G O -A R R
The Alaska Railroad Corporation

M E M O R A N D U M  

TO: Alaska Legislature

FROM: Mike Weathcrcll, General Chairman
United Transportation Union 
Alaska Railroad

D A T E :  Marc’i 2,2001

RE: Proposed Changes to AS 42.40.710.

I am General Chairm an o f  the U n ited  Transportation U n ion  Lo ca l 1626. The U T U  
represents conductors, engineers, firem en, and brakem en on the A lask a  Railroad. W e fu lly  
support the proposed amendment to A S  42.40.710. w hich w ould c la rify  that the A laska Railroad  
is subject to A laska 's W age and H ou r A c t and w h ich  w ould also provide a conditional exem ption 
that cou ld  app ly to our bargaining unit under specia l circum stances.

H isto rica lly , train and engincm en have been paid  b y  the m ile. That changed after the 
A laska R a ilroad  w as purchased by the slate. Fo r a variety o f reasons, both the R ailroad and our 
members w ou ld  lik e  to return to a com pensation system sim ilar to the one w e had. In order to do 
so, w e have to be exem pt from  A laska ’s w age and hour law . T o  protect both parties, w e have
provided that the exem ption on ly  applies when the agreement is "m utual" and when the
agreement is  cod ified  into a bona fid e  co llective  bargaining agreement. That w ay, neither party 
can force an agreem ent on the other. In the absence o f  an agreement, A laska's W age and H ou r 
A ct w ould app ly  as it does now . There is also no danger to the pu b lic safety. O ur m em bers are 
subject to the federal H ours o f  Service A c t w hich already governs the num ber o f  hours our 
members can be on the road, rest periods between shifts, etc. T h is  is a w in-w in  proposal for a ll 
concerned and I hope you can jo in  us in  supporting its passage.

1 have w orked c lo se ly  w ith the other em ployee groups on the A laska  R ailroad . It is m y 
b e lie f and understanding that a ll represented em ployees support the passage o f  this amendment 
to A S  42.40. A g a in , w e urge your assistance and support.

Date: & / s / Q \    ̂ ____________
M ik e  W eathercll. G eneral Chairm an  
U nited Transportation U n ion  
A laska R ailroad



MEMORANDUM State of Alaska

to: Hon. Lisa Rudd, Commissioner date:

Department of Administration

FILE NO:

lion. Richard Xnnpp, Com mi ss io ne r  

Department of Trans, ix P.F. telephone no:

FROM: . SUBJECT-

I'Joruian C. Gorsueh 

Attorney General

z ;  • * • t '  ? p

By: Virginia B. Ragle U

Assistant Attorney General 

Governmental A frnirs-Juneau

You have requested advice from this office c on cerning 

coverage under the federal Social Security Act, 42 U.S.C. § 401, 

et seq-, , of Alaska Railroad C or po ra ti on  (corporation) employees 

after the date of Lranyfer of the railroad to the state. It is 

our opinion that participation in that system may not continue 

after transfer, unless the corporation elects coverage under a 

volun ta ry  agreement with the Social Security Adm in is tr at io n  

(S S A ) , by modification of the state's agreement under AS 39.30.- 

010 -- 39.30.080.

Under 42 U.S.C. § 410(a)(7), employment with a state or 

political subdivision of a state does not constitute "employment" 

subject to social security coverage, unless an agreement e x t e n d­

ing coverage is entered into under 42 U.S.C. ~ §  418. 42 U.S.C.

§ 418 allows the Secretary of H ea lt h  and Human Services to enter 

into an agreement with a state for the purpose of extending 

social security coverage to employees of the state and to e m p l o y­

ees of political subdivisions of the state. Alaska ent er ed  into 

such an agreement in 1951, and that agreement remained in effect 

after Alaska became a  state under Alaska Constitution article XV, 

section 2.

Under 42 U.S.C. § 410(c)(4) and the state's agreement 

w i t h  S S A , • political subdivisions of the state rjot originally c o v­

ered in the agreement may be included by modification of the 

agreement. "Political subdivision" is defined by AS 39.30.080(6) 

as including

an instrumentality of the state or of a political 

subdivision, or of the state and a political s u b­

division, but only if the instrumentality is a 

juristic entity legally separate and distinct from 

the state or the political subdivision and only if 

its empluyees are not,- by virtue of their r elation 

to the juristic entity, employees of the state or 

the political subdivision;

441

December 21, 1984

366-188-85

465-3600

Social security c o v­

erage of Alaska 

Railroad C or po ra ti on  

employees

v. 10/79)
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The railroad is established as

a public corporation and is an instrumentality of 

the state within the Department of Commerce and 

Economic Development. The corporation has a legal 

existence independent of and separate from the 

state. The continued operation of the Alaska 

Railroad by the corporation as provided in this 

chapter . considered an essential government 

functio* of the state.

AS 42.40.010. Thus, the corporation meets the definition of a 

"political subdivision" of the state whi ch  is eligible for c o v­

erage by modification of the state's agreement and which is not 

covered absent such a modification.

We note that, under the 1933 Amendments to the Social 

Security Act, Pub. L. 98-21, employees who began their employment 

with the railroad on or after J an ua ry  1, 1984 are in a class of

employees of the United States who are required to contribute to

the social security system. 42. U.S.C. § 410(a)(5). Once the 

railroad is transferred to the state, employes who transfer will

no longer be employees of the United States. The state is not

required to continue social security coverage for those e m p l o y­

ees, but, under section 607(a)(1) of the Alaska Railroad Transfer 

Act of 1982, 45 U.S.C. § 1206(a)(1), must continue contributions 

to the federal Civil Service Retirement and Disability Fund on 

behalf of those employees.

Please let us know if you w o u l d  like further advice on 

this matter.

VER/pjg

cc: Start McAlister

Assistant Railroad Coordinator 

Dept of Transportation &

Public Facilities

4 4 2



m e m o r a n d u m S ta te  of A la sk a

: M er wi n  Peters, Director DATE: November 6, 1986

Office of Equal E mp loyment Opportunity 

Office of the Governor f il e  NO.:

. TELEPHONE NO.:

SUBJECT:

; H a r o l d  M. Brown 

A t t o r n e y  General

By: TSusan D. Cox

A ss is ta nt  A t t or ne y  General 

Governmental A ff ai rs -J un ea u

Y ou  ask whe th er  the A la sk a  Railroad Corporation, the 

Uni ve rs it y  of Alaska, and other g overnmental entities are " a g e n­

cie s’’ of the executive branch u n d e r  AS 44.19.449(1) so as to s u b­

ject t h e m  to the provisions of AS 44.19.441 -- 44.19.449 and the 

a uthority of the office o f  equal employment opportunity ( O E E O ) . 

Our short answer is they are. We present our reasoning below.

A.

After existing in the Department of Adm in is tr at io n  

solely by  administrative directive, OEEO was statutorily e s t a b­

lished in the Office of the Gov er no r  in 1985 under AS 44.19.441 

—  44.19.449 (the EEO Act). OEEO administers an "equal e m p l o y­

ment opportunity p ro gr am  for the executive branch of state g o v­

ernment...." AS 44.19.442(a). The law provides that the g o v e r­

nor shall "adopt a nnually an affirmative action plan for the 

executive branch of state government," AS 4 4. 19 .4 44 , a and that 

*'[e]ach agency shall comply w i t h  the affirmative action plan." 

AS 44.19.445. Each agency is then r equired to "adopt an a f f i r m a­

tive a ct io n  p ro gr am  to implement the plan within the a gency." 

I d . AS 44.19.449 provides the relevant definitions for the EEO 

Act, among them:

(1) "agency" means a department, o f­

fice, agency, p ub li c  corporation, board, c o m m i s­

sion, authority, or o ther organizational unit of 

the executive branch;

(2) " em pl oy me nt  in the executive branch 

of state government" includes employment as a p e r­

manent, probationary, provisional, nonpermanent, 

or temporary employee in the classified, partially 

exempt, or exempt services in the executive branch 

of state government; ...

The question p r e s e n t e d  is whether the Alaska R a i l r o a d  

Corporation, the U n i ve rs it y  of Alaska, and various qua si -p ub li c

6 6 3 -8 6 -0 2 9 1

465-3600

The meaning of 

"agency" u nder AS 

44.19.449(1)
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yn
entities are covered by the EEO Act, The definition of  "agency" ■ 

for purposes of the EEO A c t  is v e r y  b r o a d  and on its face appears 

to cover v ir tu al ly  e ve ry  a rm  of  the executive branch of state* 

government. AS 44.19.449(1). Public corporations, boards, au­

thorities, and any other "or ga ni sa ti on al  unit of the executive 

b ra nc h"  are included in its purview, w i t h  no stated exceptions.

B. .1

The legislature a s s um ed  control over the A l a s k a  Rai l­

roa d  and e st ab li sh ed  the Alaska R a i lr oa d  Corporation (railroad) 

in 1984 as "a public c o r p o r a t i o n  and ... an instr um en ta li ty  of 

the state w it hi n  the Dep ar tm en t  of Commerce and Economic D ev el op­

men t , "  AS 42.40.010. At the same time, the legislature exempted 

r a i l r o a d  employees from p r o vi si on s  of Title 39, whi ch  covers pub-' 

lie officers and employees of the state, and from several other,; 

provisions of state law. . See AS  42.40.710 (amended b y  sec. 4,’J 

ch. 87, SLA 1986) and AS 42.40.920 (amended by sec. 41, ch. 106, 

S LA  1986). %

;JF
Because the l egislature set up the railroad as a "pub-* 

lie corporation" in 1984 (AS 42.40.010) and, the next year, stat-j 

u t o r i l y  commanded public corporations and all other organization-, 

al units of the executive b ra nc h  (without exception) to comply..^ 

w i t h  the mandates of the EEO Act, we conclude that the railroad;- 

is subject to the EEO Act, AS 44.19.441 -- 44,19.449. See H o r o - . 

w i t z  v. Alaska Bar A s s ' n , 609 P. 2d 39 (Alaska 1980) " ("if the1' 

m e a n i n g  of a statute li p lain it should be enforced as it reads 

w i t h o u t  judicial m o d i f i c a t i o n  or construction." 609 P . 2d at 41^ 

cit in g  2A C. Sands S ut h e r l a n d  S ta tu to ry  Constru c t i o n , § 45.02 at-, 

4-5 (4th ed. 1973)). - 9

i
We reach this c on clusion despite the fact that the: 

r a i l r o a d  has special status that distinguishes it from other ex­

ecutive branch agencies. We have pre vi ou sl y  opined that the 

r a i lr oa d  is a state entity, u si ng  various criteria o u t li ne d  by-4' 

the A la sk a  Supreme Court. See 1986 Inf. Op. Att'y Gen. (Apr. 25 r 

661-86-0528); A l aska C o m me rc ia l  F i s hi ng  & Agriculture Bank v. 0 / g v 

A l a s k a  C o a s t , ~ 713 P . 2d 737 (Alaska 1986). The court In CFAB^ 

n o t e d  several factors w h i c h  buttress our conclusion that the * 

r a i l r o a d  is an agency of the e xecutive branch subject to the E E O ? 

Act, First, legislation creating the railroad locates it withing1 

the Department of C ommerce and Eco no mi c  Development. AS 42.40--J:

010. See C F A B . 715 P . 2d at 710. Second, the commerce commis-||

sioner is a railroad director, as is the commissioner of the De-f 

p artment of T r a ns po rt at io n  and Public Facilities, and the remain-J 

ing railroad directors serve at the pleasure of the governor.* 

I d . See AS 42.40.020 -- 42.40.030. Third, the r a i lr oa d  must.-

326
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submit annual reports to the legislature and the governor. AS 

U 2 . 4 0 . 2 6 0 ;  C F A B , 715 P . 2d at 710. Fourth, nothing in the r a i l­

road's or OEEO's statutes excludes the railroad from the EEO 

Act's provisions. Id. See also A la sk a  State Housing A ut ho ri ty  

v. D i x o n , 496 P. 2d 67T9 (Alaska 19721 (holding that ASHA, a public 

corporation, is an org an iz at io na l  unit of the executive branch). 

The fact that the rai lr oa d  was set up to operate on a self- 

sustaining basis does not dictate an opposite conclusion; it is 

still a p ub li c  corporation and an entity of the state until it is 

t ransferred to private ownership.

We acknowledge that the railroad's employees have been 

legislatively excluded from the Personnel Act that is applicable 

to other executive branch agencies, AS  42.40.710, but that fact 

does not alter our c on clusion that the railroad is an "agency" of 

the executive branch u n d e r  AS 44.19.449(1). There are other 

categories of personnel, e . g ., exempt employees, who are not s u b­

ject to the Personnel Act Dut who are still covered by the EEO 

Act's jurisdiction. See AS 39.25.110 -- 39.25.120, and AS 44.- 

19.449(2), The legislature has directed that the EEO Act apply 

to any entity in the executive branch regardless of the status of 

its employees under the P er so nn el  Act, AS 44.19.449(2). F u r­

thermore, the EEO Act is part of Title 44, whi ch  covers the e x e c­

utive b r a n c h  independently of  the provisions of Title 39.

It is u n d er st an da bl e  that the railroad would object to 

being c ov er ed  by the EEO Act, w h i c h  is directed toward a f f i r m a­

tive a ct io n  and equal o pp or tu ni ty  in employment, when its e m p l o y­

ees are n ot  subject to oth er  statutory personnel provisions a p­

plicable to state employees. However, we can conceive of policy 

reasons that support including the railroad within the p u r v i e w  of 

the EEO Act, even though it is excluded from Title 39. The goal 

of equal employment o pp or tu ni ty  should apply equally to line 

agencies a nd  q ua si-independent agencies of state government alike. 

The legislature has created a central office in the executive 

branch to administer an equal employment opportunity program, 

assist state officials in carrying out their- EEO r es po ns ib il i­

ties, investigate and resolve complaints of employment d i s c r i m i n­

ation, and report to the gov er no r  and legislature on progress and 

p r o b l e m  areas in equal employment opportunity. We kno w  of  no 

policy reason justifying the exclusion of t he’ railroad from any 

of these requirements. Furthermore, it appears that the l eg is la­

ture intended to avoid a piece me al  approach; establishment of a 

separate equal employment o pportunity program by the railroad for 

its own employees wou ld  be inconsistent with the EEO Act's s w e e p­

ing and complete coverage.
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The railroad urges that an e xe mp ti on  from the EEO Act 

should be implied despite the law's p l a i n  language. The rai lr oa d  

contends that the legislature's f ai lu re  to s pecifically exclude 

it from the EEO Act's def in it io n  of "agency" was an inadvertant 

omission, contrary to the l egislature's intent. To r e s p o n d  to 

this, we  must first present add it io na l  b a c k g r o u n d  information.

When the legislature c re at ed  the A l a s k a  Railroad C o r p o­

ration in 1984, OEEO e xi st ed  w i t h i n  the Department of A d m i n i s t r a­

tion only through a series of admin is tr at iv e  orders. In that 

context, we recognize it was u n n e c e s s a r y  and w o u l d  have made lit­

tle sense for the legislature to e xe mp t  the r ailroad f r o m  OEEO 

jurisdiction. No language was i n c lu de d  in the railroad's s t a t­

utes w i t h  regard to equal e mp loyment o p p o r t u n i t y  obligations at 

all.

v In December 1984 (after c r e at io n  of  the A la sk a  Railroad 

C or po ra ti on  but before e na ct me nt  of  the EEO A c t ) , we e valuated 

the railroad's equal emplo;nnent o pp or tu ni ty  responsibilities. 

1984 Inf. Op. A tt 'y  Gen. (Dec. 14; 663-81-0660). Besides c o n­

cluding that the rai lr oa d  mus t  comply w i t h  the anti-discrimina- 4  

tion laws in AS 18.80 e nforced by  the A la sk a  State Com mi ss io n  for ' f  

Hum an  Rights (applicable to b o t h  p u b l i c  and private employers),. 

we f ound that the r a i l r o a d  h a d  a ff ir ma ti ve  action obligations 

imposed by  administrative order. Specifically, we a dv is ed  that a 

court w o u l d  likely consider the r a i l r o a d  an "appointing a u t h o r - . 2* 

ity" of the executive b ra nc h  subject to Adm in is tr at iv e  O rder No.

59, an order r equiring a ff ir ma ti ve  steps to implement equal e m­

ployment opportunity, issued J u n e  20, 1980, by Governor Hammond. 

Because the affirmative a ct io n  order was "broadly w r i t t e n "  and 

a pp a r e n t l y  intended "to app ly  as b r o a d l y  as possible across the 

e xe cu ti ve  branch" (Inf. Op. Dec. 14, 1984, at 3), we  counseled 

that the railroad should devise an EEO p r o g r a m  to comply. ("For 

purposes of protecting civil r i g h t s , it is likely that a court 

w o u l d  find that any public c o r p o r a t i o n  is covered by the Orders." 

Inf. Op. Dec. 14, 1984, at 4.) Our m e m o r a n d u m  did not address 

the role of OEEO (then a d i v is io n  in the Department of Adminis-. 

tration) or A dministrative Order No. 75, w h i c h  announced Governor 

Sheffield's policy on equal emp lo ym en t  o pportunities and affirma- 

tive action in April 1983.

I
In the following year the legislature passed the EEO 4 

Act, m a k i n g  OEEO a creature of statute (in the Office of the Gov- . ' i  

e r n o r ) , clarifying its responsibilities, and removing all doubts 

about its jurisdiction. The r a i l r o a d  w o u l d  have us imply an e x - 4? 

ception from the EEO Act's coverage because (1) the r a i lr oa d  h a d  

c o n tr ol le d  its own equal e mp loyment o pportunity p r o g r a m  before 

OEEO was statutorily created, a nd  (2) the legislature did not
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tend to change the status quo w i t h  regard to the r ailroad w h e n  it 

pas se d  the EEO Act, We find n ei th er  of these points persuasive.

The plain language of the EEO Act purports to cover all 

entities of  the executive branch, of w hi ch  the rai lr oa d  is one. 

When the EEO Act was p as se d  the year after the r ailroad c o r p o r a­

tion was set up, defining covered agencies v e r y  broadly, no l a n­

guage was inserted to exempt the railroad from coverage. M o r e­

over, the legislature did n ot  exclude the rai lr oa d  from the EEO 

Act w h e n  enacting other amendments to the railroad's statutes (AS 

42.40) in 1986, the year after OEEO was put in statute. Cf. sec. 

41, ch. 106, SLA 1986; sec. 4, ch. 87, SLA 1986. Without l a n­

guage expressly excluding the r ailroad from the expansive d e f i n i­

tion of a covered "agency" in AS 44.19.449(1) or in the r a i l­

road's own statutes, we  believe it is subject to the EEO A ct 's  

jurisdiction,

"It is an acc ep te d  rule of statutory c onstruction that 

to include specific terms p re su mp ti ve ly  excludes those w h i c h  are 

not enumerated." Burrell v. B u r r e l l , 696 P. 2d 157, 165 (Alaska 

1984); 2A N. SingiFj Sut he rl an d  Statutory Construction <5 47. 23 

(4th ed. 1984). In the A l a s k a  R ailroad Corporation Act, the l e g­

islature stated that, "[u]nless specifically p r o vi de d  otherwise, 

the following laws do not a pp ly  to the operation of the c o r p o r a­

tion ...," and then p r o c e e d e d  to list 11 statutory exceptions. 

AS 42.40.920(b) (emphasis added). In 1986, the legislature in-, 

cre as ed  the number of  exceptions in AS 42.40.920(b) to 12, Sec, 

41, ch. 106, SLA 1986. See also sec. 4, ch. 87, SLA 1986, AS 

42.40.720, 42.40.900(c) and (d).. An  earlier supreme court d e c i­

sion counsels against arguing that the r ailroad enjoys an i m p li ed  

e xc lu si on  from the EEO Act. In State Dept, of Revenue v. A l a s k a  

Pulp America, I n c ., 674 P . 2d 268 (Alaska 1983), a taxpayer g roup 

att em pt ed  to argue that, even though Alaska statutes spe ci fi ca ll y  

exe mp te d  certain types of  businesses from taxation and their 

group was not listed, it should be entitled to an exemption. The 

court, applying Sutherland's 15 47.23 r e f er en ce d  above, h e l d  that 

because the group's e xe mp ti on  was not listed in the statute along 

w i t h  the other exemptions the group was precluded from i nf er ri ng  

an exemption. Id. at 275. See also T er ri to ry  of  Alaska v. J o u r­

nal  P rinting C o . , 135 F. Sup"p"i 169, D T  (D. A la sk a  1955) ("It is 

a fundamental principle of statutory construction that the e n u m­

eration of certain things in the statute implies the e xc lu si on  of 

all other things."). Thus, in this situation, the l eg islature is 

con si de re d  to have p ur p o s e f u l l y  not exempted the rai lr oa d  from 

the EEO Act because it failed to exclude them on the two o c c a­

sions it had the o pp ortunity to do so.
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Until legislation is p a s s e d  exempting the r a i lr oa d  from 

the EEO Act, it should be treated as an "agency" of the executive 

b r a n c h  for purposes of AS 44.19.441 -- 44.19.449. In the absence 

of e vidence contrary to the pla in  m e a n i n g  of the statute, AS 44.- 

19.449(1), we must conclude that the definition of "agency" does 

u na mb ig uo us ly  include the A l a s k a  R a i lr oa d  Corporation. 1/ See 

U n i ve rs it y  of A l a s k a  v. Geistauts, 666 P . 2d 424, 428 n .5  (Alaska"

i m r . — -----------  
c .

You also ask w h e t h e r  the E EO  Act's coverage extends to 

other q ua si-independent entities that are created as part of the 

executive branch. To the extent that we have p re viously defined 

an entity as a state agency, 2/ it should be considered subject 

to the EEO Act unless s p e ci fi ca ll y  exempted. Thus, the Alaska 

State Housing Authority, A l a s k a  Hou si ng  Finance Corporation, 

A l a s k a  Resources Corporation, A l a s k a  Permanent Fund Corporation, 

A l a s k a  Industrial D ev el op me nt  Authority, A la sk a  Gas Pipeline F i­

nan c i n g  Authority, A la sk a  M un ic ip al  Bond Bank Authority, and 

A l a s k a  Power A u t h o r i t y  are agencies of the executive b r a n c h  and 

therefore subject to the EEO Act. (We further note that "agency" 

in AS 44.19.449(1) spe ci fi ca ll y  includes public corporations, 

boards, and authorities, bol st er in g  our conclusion on this point.)

D.

The A l a s k a  Supreme Court has decided on several o c c a­

sions that the U ni v e r s i t y  of A l a s k a  (university) is a state age n­

cy, but these decisions turn on each case's particular facts and 

statutes. A l t ho ug h  the court has not been p resented w i t h  the 

q u e st io n  of  whether the u n i v e r s i t y  is an agency, or o r g a n i z a t i o n­

al unit, of the e xecutive branch u n d e r  the terms of the EEO Act, 

the rationale p r e v i o u s l y  used by the court is helpful to the m a t­

ter at hand. See U n i v e r s i t y  of A l a s k a  v. G e r s t a u t s , 666 P . 2d 424 

(Alaska 1983); Carter v. APEA^ 663 P . 2d 916 (Alaska 1983); Uni-

1 /  In reaching this conclusion, we have not overlooked the p ro­

visions of AS 42.40.930. That statute states that the provisions 

of AS 42.40 will prevail in situations where any part of AS 42.40 

conflicts wit h  another state law. Because there is not hi ng  in AS 

42.40 that conflicts w i t h  the EEO Act, AS 42.40.930 is inapposite.

2/ 1986 Inf. Op. A t t ' y  Gen. '(Apr. 29; 661-86-0218); 1982 Inf. |

Op. Att'y Gen. (Dec. 2; 663-83-0269); 1982 Inf. Op. A t t ' y  Gen. 

(Oct. 26; 663-83-0235); 1982 Inf. Op. Att 'y  Gen. (June 1; 663-82- 

0326); 1981 Inf. Op. A t t ' y  Gen. (May 13; 663-81-0664); see 1982 

Inf. Op. Att 'y  Gen. (June 8; 6 6 3 - 8 2 A - 0 2 2 0 ) .
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versity of A la sk a  v. N ational Aircraft Leasing, Ltd., 536 P . 2d 

121 (Alaska 1975).

At the outset, it should be emp ha si ze d  that the u n i v e r­

sity's Board of Regents i's given independent constitutional power 

to g ov er n  the policies of the institution. A la sk a  Const, art. 

VII, § 3. The supreme court has n o t e d  that the u n i ve rs it y  " e n­

joys a considerable degree of statutory independence." Nat io na l  

A i r c r a f t , 536 P. 2d at .123. However, the court recognizes that 

the autonomy and independence of the u ni v e r s i t y  are not b o u n d­

less. See also 1985 Inf. Op. A t t ' y  Gen. (Mar. 21; 663-85-0150); 

1976 InFi Op. A t t 'y Gen. (May 7; L o r e n s e n ).

In National A i r c r a f t , the u n i ve rs it y  argued that it was 

not subject to AS 09.50.290, w hi ch  stated that contract, q u a s i­

contract, and tort actions against the state mus t  be tried by the 

court wit ho ut  a jury. The court found that, because "of the 

unique character of the U n i ve rs it y  as a constitutional c o r p o r a­

tion, we are persuaded that it is an instrumentality of the s o v­

ereign w h i c h  enjoys in some limited respects a status w h i c h  is 

co-equal rather than subordinate to that of the executive or the 

legislative arms of government." National A i r c r a f t , 536 P . 2d at 

128 (footnote omitted). The court observed thati despite the 

fact that the university enjoys a considerable degree of i n d e p e n­

dence, "the University is also subject to some executive a nd  l e g­

islative control.... In this light, the U ni versity must be r e - r  

garded as uniquely an instrumentality of the state itself .... 

We r ea ch  this conclusion .,. from the degree of control o v e r  the 

affairs of the University w h i c h  is exercised by the e xe cu ti ve  and 

legislative branches of our government, and from the financial 

dependence the University has upon the state." Id. at 123-125.

Subsequent supreme court decisions, following the r e a­

soning of National A i r c r a f t , have hel d  that the u ni v e r s i t y  is 

subject to state laws on public meetings, G e i s t a u t s , 666 P. 2d

424; disclosure of public records, Carter, 663 P . 2d 916; land 

disposal, State of Alaska v. U ni versity of A l a s k a , 624 P. 2d 804 

(Alaska 1981) ; and pay discrimination, Brown v. W o o d , 575 P. 2d 

760 (Alaska 1978). We conclude that, if given the opportunity, 

the court w ould most likely find that the uni ve rs it y  should be 

treated as a unit of the executive branch u nder AS 44.19.449(1)'.

As with the railroad, the legislature has not e x p l i c i t­

ly e xempted the university from the provisions of AS 44.19 .4 41  -- 

44.19.449. Had the legislature meant to exclude the u n i v e r s i t y  

from the executive branch's EEO program, it could have done so 

expressly. See generally B r o w n , 575 P . 2d at 767. The courts are 

unwil li ng  to read a specific exclusion into a provision "when the



j

Merwin P e te rs ,  D irector
Office of Equal Employment Opportunity
663-86-0291

November 6, 1986
Page //8

legislature has not seen fit to do so." Id. Also, because the 

EEO statute's purpose is remedial, it m ay  oe interpreted liberal­

ly to effectuate its purposes. State for Use of Smith v. Tyonek 

T im ber, I n c ., 680 P . 2d 1148, 1157 (Alaska 1984); 2A N. Singer, 

Sutherland Statutory C onstruction § 58.06 (4th ed. 1984).

Finally, the EEO Act defines "employment in the execu­

tive b ra nc h  of state government" to include employees "in the 

classified, partially exempt, or exempt services in the executive 

branch of state g overnment...." The state's Personnel Act in­

cludes "officers and employees of the University of Alaska" in 

the exempt service. AS 39.25.110(5). Thus, the legislature must 

have intended exempt employees of the uni ve rs it y  to be considered 

as employees of the executive b r a n c h  of state government. As 

such, we conclude they are subject to the provisions of the EEO 

Act. »

As

SDC/pjg

cc: L arry Wood, Esq.

Legal Counsel

Ala sk a  Railroad Corporation

Wi l l i a m  Kauffman, Esq. 

University Legal Counsel 

University of Alaska
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r u l i n g  t h a t  p r o je c t  c o n s t it u t e d  “p u b l i c  c o n ­
s t r u c t io n "  s u b je c t  to  p r o v is io n s  o f  L i t t le  
D a v is - B a c o n  A c t .  T h e  S u p e r io r  C o u r t ,  T h ir d  
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2. L a b o r  R e la t i o n s  0 11 0 1 .1
L i t t le  D a v is - B a c o n  A c t  is  r e m e d ia l a c t  

f o r  b e n e f i t  o f  c o n s t r u c t io n  w o r k e r s ,  a n d  t h u s  
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C o r p o r a t io n ’s  ( A R R C )  p o r t io n  o f  t o t a l f in a n c ­
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f u r t h e r  d e v e lo p m e n t  o f  r e g io n ,  a n d  A R R C  
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t u r e  o f  p r o je c t  in c lu d in g  a b i l i t y  to  v e t o  s ig n if ­
ic a n t  n o n r o u t in e  p a r t n e r s h ip  t r a n s a c t io n s . 
A S  36.05.010,36.95.010.

J a m e s  A . G a s p e r  a n d  W i l l i a m  K .  J e rm a in , 
J e rm a in ,  D u n n a g a n  & O w e n s , A n c h o r a g e , fo r 
A p p e l la n t s  W e s t e r n  A la s k a  B u i ld in g  &  C o n ­
s t r u c t io n  T r a d e s  C o u n c i l ,  J e r r y  S m a r t ,  L a r r y  
L ib b e y ,  R ic h a r d  G u it t ie r e z ,  W i l l i e  S a l l is o n  
a n d  L in d a  M a c h ia .

R o b e r t  A . R o y c e , A s s is t a n t  A t t o r n e y  G e n ­
e r a l,  A n c h o r a g e , a n d  B r u c e  M . B o t e lh o ,  A t ­
t o r n e y  G e n e r a l,  J u n e a u , f o r  A p p e l la n t  S ta te  
o f  A la s k a , D e p a r tm e n t  o f  L a b o r .

R o b e r t  K .  S t e w a r t ,  J r . ,  D a v is  W r ig h t  Tre- ;l 
m a in e ,  A n c h o r a g e , f o r  A p p e l le e s  In n- V es t-  
m e n t  A s s o c ia te s  o f  A la s k a  a n d  A  &  A  C o n ­
s t r u c t io n  a n d  D e v e lo p m e n t ,  I n c .

B e fo r e :  M O O R E ,  C .J . ,  a n d  
R A B IN 0 W 1 T Z , M A T T H E W S ,  C O M P T O N  
a n d  E A S T A U G H ,  J J .

O P IN IO N  

C O M P T O N ,  J u s t ic e .

I .  INTRODUCTION  

T h e  A la s k a  R a i lr o a d  C o r p o r a t io n  ( A R R C )  
e n te r e d  in t o  a  g e n e r a l p a r t n e r s h ip  w i t h  pri-

£
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v a t e  in v e s t o r s ,  In n - V e s tm e n t  A s s o c ia t e s  o f  
A la s k a  ( IA A ) . T h e  p u r p o s e  o f  I A A  w a s  to  
f in a n c e , c o n s t r u c t , a n d  m a in t a in  t h e  C o m f o r t  
I n n  ( In n )  o n  A R R C  la n d  in  t h e  S h ip  C r e e k  
a r e a  o f  A n c h o r a g e . I A A  c o n t r a c t e d  w i t h  A  
&  A  C o n s t r u c t io n  a n d  D e v e lo p m e n t ,  I n c .  (A  
&  A )  f o r  c o n s t r u c t io n  o f  t h e  I n n .

T h e  p r im a r y  q u e s t io n  p r e s e n t e d  i n  t h is  
c a s e  is  w h e t h e r  A R R C ' a  in v o lv e m e n t  i n  I A A  
im p lic a t e d  t h e  p r o v is io n s  o f  A la s k a ’s  L i t t le  
D a v is - B a c o n  A c t , A S  36.05, w h ic h  r e q u ir e s  
t h a t  w o r k e r s  o n  p u b l i c  c o n s t r u c t io n  p r o je c t s  
r e c e iv e  n t  le a s t  t h e  c u r r e n t  p r e v a i l in g  w a g e . 
A S  36.05.010. B o t h  t h e  A la s k a  D e p a r tm e n t  
o f  L a b o r  ( D D L )  a n d  t h e  S t a t e  A t t o r n e y  G e n ­
e r a l in d ic a t e d  t h a t  t h e  p r o je c t  w a s  s u b je c t  to  
A la s k a ’s L i t t l e  D a v is - B a c o n  A c t ,  a n d  t h u s  
w o rk e r s  s h o u ld  b e  c o m p e n s a t e d  in  a c c o r ­
d a n c e  w i t h  t h e  s t a t u t o r i ly  m a n d a t e d  p r e v a i l ­
in g  w a g e . I n  r e s p o n s e , IA A  a n d  A  &  A  
s o u g h t  d e c la r a t o r y  r e l i e f  i n  t h e  s u p e r io r  
c o u r t , a s k in g  t h a t  t h e  p r o je c t  b e  d e e m e d  
o u t s id e  t h e  p u r v ie w  o f  t h e  s t a t u t e . IA A ,  A  & 
A , a n d  t h e  S t a t e  e a c h  m o v e d  f o r  s u m m a r y  
ju d g m e n t .  A f t e r  p e r m it t in g  t h e  W e s t e r n  
A la s k a  B u i ld in g  a n d  T r a d e s  C o u n c i l  ( T r a d e s  
C o u n c i l)  to  in t e r v e n e ,  t h e  s u p e r io r  c o u r t  e n ­
te r e d  s u m m a r y  ju d g m e n t  in  f a v o r  o f  I A A  a n d  
A  &  A .1 D O L  a n d  T r a d e s  C o u n c i l  a p p e a l.  
W e  r e v e r s e .

I I .  FACTS A N D  PROCEEDINGS

I n  A u g u s t  1991 A R R C  r e c e iv e d  a  40%  
e q u it y  s h a r e  in  IA A ,  i n  e x c h a n g e  fo r  c o n t r ib ­
u t in g  t h e  la n d  u p o n  w h ic h  to  b u i ld  t h e  I n n .  
T h is  p a r t n e r s h ip  w a s  f o rm e d  f o r  t h e  p u r p o s e  
o f  f in a n c in g , c o n s t r u c t in g ,  a n d  m a in t a in in g  
t h e  I n n .  T h e  r e m a in in g  60%  o f  t h e  p a r t n e r ­
s h ip  w a s  o w n e d  b y  f o u r  g r o u p s  o f  h u s ­
b a n d /w ife  in v e s t o r s  w h o  h a d  p r e v io u s ly  p a r ­
t ic ip a t e d  t o g e t h e r  in  o t h e r  h o t e l d e v e lo p m e n t  
p ro je c ts . A R R C  is  t h e  la r g e s t  in d iv id u a l 
s h a r e h o ld e r .2

1. IAA and A & A filed a single appellees' brief in 
this court. Therefore, references to the appel­
lees' arguments will be addressed as those of 
IAA. but represent A & A's also.

I n i t i a l l y  A R R C  h a d  d e s ir e d  m e r e ly  to  
le a s e  it s  la n d  to  t h e  in v e s to r s  a n d  a c h ie v e  a 
r e t u r n  b a s e d  u p o n  t h e  m a r k e t  le a s e- va lu e  o f  
t h e  la n d . H o w e v e r ,  t h e  in v e s t o r s  u r g e d  
A R R C  to  j o i n  t h em , b e c o m e  a n  e q u it y  p a r t ­
n e r ,  a n d  e x e c u t e  a l l I A A  lo a n  o b l ig a t io n s  a s  a  
co- ob lig o r . T h e  in v e s t o r s ’ s t a t e d  r a t io n a le  
f o r  t h is  a r r a n g e m e n t ,  w h ic h  t h e y  h a d  u t i l i z e d  
n u m e r o u s  t im e s  b e fo r e , w a s  to  e n c o u r a g e  
c o o p e r a t io n  b e tw e e n  t h e  la n d o w n e r  a n d  t h e  
o t h e r  in v e s to r s . A R R C  a g r e e d  to  t h e  a r ­
r a n g e m e n t ,  b e l ie v in g  t h a t  i t  c o u ld  r e a l iz e  a  
g r e a t e r  r e t u r n  on  it s  la n d  i f  i t  p a r t ic ip a t e d  in  
d e v e lo p m e n t  o f  t h e  la n d . B y  v i r t u e  o f  o w n ­
i n g  a  f o r t y  p e r c e n t  p a r t n e r s h ip  in t e r e s t ,  
A R R C  is  t h e  o n ly  p a r t n e r  w h o s e  a p p r o v a l 
must b e  o b t a in e d  f o r  s ig n if ic a n t  p a r t n e r s h ip  
d e c is io n s ;  s u c h  m a t t e r s  r e q u ir e  a  sLxty-one 
p e r c e n t  m a jo r i t y  a p p r o v a l v o te .3 H o w e v e r ,  
day- to-day o p e r a t io n a l a u t h o r it y  is  v e s t e d  in  
L A A ’s m a n a g in g  p a r t n e r  a n d  a  m a n a g e m e n t  
c o m p a n y 4 t h a t  h a s  b e e n  h ir e d  to  o p e r a t e  t h e  
I n n .

A R R C  u n d e r to o k  s u b s t a n t ia l o b l ig a t io n s  a s  
a  r e s u l t  o f  i t s  p a r t n e r s h ip  in t e r e s t  in  IA A .  
A R R C  le a s e d  t h e  la n d , v a lu e d  a t  $845,000, to  
I A A  f o r  $1.00 a n n u a l ly  f o r  a  t e r m  o f  35 
y e a r s . A  r e n e w a l t e r m  o f  a n  a d d it io n a l 35 
y e a r s  is  a v a i la b le  a t  IA A ' s  o p t io n ,  I f  A R R C  
d iv e s t s  i t s e l f  o f  it s  p a r t n e r s h ip  in t e r e s t  a t  
a n y  t im e , t h e  le a s e  r e v e r t s  to  m a r k e t  le a s e  
r a te s . I n  a d d it io n  to  c o n t r ib u t in g  u s e  o f  t h e  
la n d ,  A R R C  a n d  th e  o t h e r  in v e s t o r s  e x e c u t e d  
a s  c o - bo rrow e rs  a n d  s e p a r a te  o b l ig o r s  a  $3.9 
m i l l i o n  c o n s t r u c t io n  lo a n  a g r e e m e n t . T h is  is  
a n  o b l ig a t io n  o n  w h ic h  A R R C  a n d  th e  o t h e r  
in v e s to r s  a im  in d iv id u a l ly  100% l ia b le .

A R R C  d o e s  n o t  " u s e , o c c u p y , o r  d ir e c t ly  
c o n t r o l a n y  p a r t  o f  t h e  . . .  I n n  p r o je c t .” 
In s t e a d ,  in  a n n o u n c in g  it s  p a r t ic ip a t io n  in  t h e  
p r o je c t ,  A R R C  e n u m e r a te d  t h r e e  p u r p o s e s  
fo r  i t s  in v o lv e m e n t :  (1) a u g m e n t in g  its  p a s ­
s e n g e r  b u s in e s s , (2) c r e a t in g  a  s o u r c e  o f  r e a l 
e s ta t e  in c o m e  a n d  (3) s u p p o r t in g  it s  r e d e v e l­
o p m e n t  o f  t h e  S h ip  C r e e k  a r e a . A d d it io n a l-

3. IAA maintains tin ill partners enjoy the ability 
lo veto fundamental partnership decisions. 
However, IAA’s citation to the record docs not 
confirm this assertion.

2. The four husband/wife investment teams 4. The husband/wife investor groups that corn- 
owned 23%, 12%, 18% and 7%, respectively, of prise the 60% of IAA not owned by ARRC also 
IAA. own the management company,
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l y ,  A R R C  n o te d  t h a t  i t  h a d  a  h is t o r y  o f  
in v e s t in g  in  h o te ls , a n d  p la n n e d  s im i la r  f u ­
t u r e  in v e s tm e n t s  s in c e  s u c h  e n t e r p r is e s  b e n ­
e f i t  a n d  s u p p o r t  A R R C ’s  p a s s e n g e r  b u s in e s s ,

I A A  c o n t r a c t e d  w i t h  A  &  A 5 f o r  c o n s t r u c ­
t io n  o f  t h e  I n n .  T h e  t o t a l c o s ts  o f  im p r o v e ­
m e n t s  to  t h e  la n d  e v e n t u a l ly  a m o u n t e d  to  
a p p r o x im a t e ly  $3.8 m i l l i o n ,  in c lu d in g  a r c h i ­
t e c t u r a l,  e n g in e e r in g ,  a n d  g e n e r a l c o n t r a c t o r  
f e e s .

I n  A p r i l  1992 t h e  A t t o r n e y  G e n e r a l is s u e d  
a n  o p in io n ,  a n d  D O L  s ta t e d , t h a t  t h e  p r o je c t  
c o n s t it u t e d  " p u b l ic  c o n s t r u c t io n "  t h a t  w a s  
s u b je c t  to  t h e  p r o v is io n s  o f  A la s k a 's  L i t t l e  
D a v is - B a c o n  A c t ,  I A A  a n d  A  &  A  r e s p o n d ­
e d  b y  s e e k in g  d e c la r a t o r y  r e l i e f  i n  t h e  s u p e ­
r io r  c o u r t  a n d  a  r u l i n g  t h a t  t h e  A c t  d id  n o t  
a p p ly  to  t h e  p r o je c t .6 M o t io n s  f o r  s u m m a r y  
ju d g m e n t  w e r e  f i le d .  B e f o r e  t h e  c o u r t  r u le d  
o n  t h e  m o t io n s , t h e  T r a d e s  C o u n c i l  a n d  s e v ­
e r a l o f  its  in d iv id u a l m e m b e r s  w e r e  p e r m it ­
t e d  t o  in t e r v e n e .  T h e  s u p e r io r  c o u r t  g r a n t e d  
I A A  a n d  A  & A's m o t io n ,  h o ld in g  t h a t  t h e  
A c t  d id  n o t  a p p ly .  T h e  c o u r t , h o w e v e r ,  p r o ­
v id e d  n o  c o r r e s p o n d in g  a n a ly s is ,  f in d in g s  o f  
fa c t , o r  c o n c lu s io n s  o f  la w . A d d it io n a l ly ,  t h e  
c o u r t  a w a r d e d  a t t o r n e y ’s  fe e s  to  I A A  a n d  A  
& A  in  th e  a m o u n t  o f  f i f t y  p e r c e n t  o f  t h e i r  
a c t u a l fe e s , s t a t in g  t h a t  t h e  a c t u a l fe e s  w e r e  
r e a s o n a b le  a n d ,  t h a t  w h i l e  e f f o r t s  w e r e  " n o t  
‘la b o r  in t e n s iv e ’ i n  t h e  s e n s e  o f  e x t e n s iv e  
d is c o v e r y ,  m o t io n  p r a c t ic e  o r  t r ia l ,"  t h e  la w ­
y e r s  h a d  c o n d u c t e d  e x t e n s iv e  a n a ly s is  o f  n o v ­
e l a n d  c o m p le x  is s u e s . D O L  a n d  t h e  T r a d e s  
C o u n c i l  a p p e a l b o t h  t h e  s u p e r io r  c o u r t ’s  
h o ld in g  a n d  it s  a w a r d  o f  a t to r n e y 's  fe e s .

I I I .  DISCUSSION

A . Standard, o f  Review

[1] T h e  is s u e  in  t h is  c a s e  is  w h e t h e r  t h e  
w o r k  p e r f o r m e d  in  c o n s t r u c t in g  t h e  I n n  c o n ­
s t it u t e d  " p u b l ic  c o n s t r u c t io n "  s u b je c t  to  A la s ­
ka's L i t t l e  D a v is - B a c o n  A c t 's  w a g e  p r o t e c ­
t io n  p r o v is io n s . A S  36.05.010, 36.95.010. W e  
a r e  r e v ie w in g  t h e  s u p e r io r  c o u r t ’s  s u m m a r y

5. A & A Is owned by a husband and wife team 
who arc also partners in IAA.

6. In their briefs, the parties did not specify, or
provide a citation to the record for, the incre­
mental wage costs that IAA would have incurred

j u d g m e n t  h o ld in g  t h a t  t h e  A c t  d o c s  n o t  a p ­
p ly .  I n  C ity and Borough o f  S itka  e . Con­
struction and General Laborers Local 94s, 
644 P .2 d  227 (A la s k a  1982), w e  a d d r e s s e d  t h e  
id e n b ’c a l is s u e  o n  a p p e a l f r o m  a  B u m m a r y  
ju d g m e n t  h o ld in g .  I d  a t  230. W e  a p p ly  t h e  
s a m e  s t a n d a r d  o f  r e v ie w  t h a t  w a s  a p p r o p r i ­
a t e  in  Sitka: "W e  e m p lo y  d e  n o v o  r e v ie w  to  
t h e  q u e s t io n  o f  la w  r a is e d  b y  t h e  s u m m a r y  
ju d g m e n t  m o t io n ."  I d  a t  230 n . 7 ( c it in g  
Arm co Steel Corp. v. Isaacson S tructura l 
Steel Co., 611 P .2 d  607, 516 n . 22 (A la s k a  
1980)).

B .  Statutory Provisions

[2] T h e  d is p u t e  c e n t e r s  o n  t h e  la n g u a g e  
o f  A S  36.05.010 a n d  A S  36.95.010. A la s k a  
S t a t u t e  36.05.010 p r o v id e s :

A  c o n t r a c t o r  o r  s u b c o n t r a c t o r  w h o  p e r ­
f o rm s  w o r k  o n  public construction in  t h e  
s ta t e , a s  d e f in e d  b y  A S  36.95.010, s h a l l p a y  
n o t  le s s  t h a n  t h e  c u r r e n t  p r e v a i l in g  r a t e  o f  
w a g e s  f o r  w o r k  o f  a  s im i la r  n a t u r e  in  t h e  
r e g io n  in  w h ic h  t h e  w o r k  is  d o n e . T h e  
c u r r e n t  p r e v a i l in g  r a t e  o f  w a g e s  f o r  e a c h  
p a y  p e r io d  is  t h a t  c o n t a in e d  in  t h e  la t e s t  
d e t e r m in a t io n  o f  p r e v a i l in g  r a t e  o f  w a g e s  
is s u e d  b y  t h e  D e p a r tm e n t  o f  L a b o r  b e f o r e  
t h e  e n d  o f  t h e  p a y  p e r io d .

A S  36.05.010 ( em p h a s is  a d d e d ) . I t  is  t h e  
p h r a s e  " p u b l ic  c o n s t r u c t io n  " a n d  w h e t h e r  i t  
e n c o m p a s s e s  t h e  I n n  p r o je c t ,  t h a t  is  t h e  b a ­
s is  f o r  t h e  d is p u t e  b e tw e e n  t h e  p a r t ie s . 
A la s k a  S t a t u t e  36.95.010(3), w h ic h  p r o v id e s  
d e f in i t io n s  a p p l ic a b le  to  A S  36.05.010, s u p ­
p l ie s  s o m e  a s s is ta n c e  in  in t e r p r e t in g  t h e  
p h ra s e :

" [ P ju b l ic  c o n s t r u c t io n "  o r  " p u b l ic  w o r k s ” 
m e a n s  t h e  o n- s ite  f ie ld  s u r v e y in g ,  e r e c t io n ,  
r e h a b il i t a t io n ,  a l t e r a t io n ,  e x t e n s io n  o r  r e ­
p a ir ,  in c lu d in g  p a in t in g  o r  r e d e c o r a t in g  o f  
b u i ld in g s ,  h ig h w a y s , o r  o t h e r  im p r o v e ­
m e n t s  to  r e a l p r o p e r t y  u n d e r  contract fo r  
the state, a  p o l i t ic a l s u b d iv is io n  o f  t h e

if it bad compiled with the Act. During oral 
argument, the Trades Council's attorney main­
tained that in an affidavit that ARRC had submit­
ted to the superior court, the incremental cost of 
compliance was estimated at $500,000 to S600,-
000.
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s ta te ,171 o r  a  r e g io n a l s c h o o l b o a r d .

A S  36.95.010 ( e m p h a s is  a d d e d ) . B e c n u s e  
t h is  le g is la t io n  " is  a  r e m e d ia l  a c t  f o r  t h e  
b e n e f it  o f  c o n s t r u c t io n  w o r k e r s ,  [ it ]  is  t h e r e ­
fo re  l ib e r a l l y  c o n s t r u e d  t o  e f f e c t u a t e  it s  b e ­
n e f ic e n t  p u r p o s e ."  Drivers, Salesmen, 
Warehousemen, M ilk  Processors, Cannery, 
D airy Employees and Helpers, Local Union  
No. 695 v. NLRB, 361 F .2 d  547, 653 n . 23 
( D .C .C ir . l9 G 6 ) .B

C .  Case Law

T h is  c o u r t  h a s  in t e r p r e t e d  t h e  a p p l ic a b le  
s t a t u to r y  la n g u a g e  i n  tw o  p r io r  c a s e s : City 
and Borough o f  S itka  v. Construction and 
General Laborers Local 942, 644 P .2 d  227 
(A ia s lta  1982), a n d  Alaska State Federation  
o f Labor v. State, Department o f Labor, 713 
P .2d 1208 (A la s k a  1986).

1. C ity and Borough o f  Sitka v. Con­
struction and General Laborers Local 
942

I n  Sitka, w e  c o n c lu d e d  t h a t  a  t im b e r  h a r ­
v e s t in g  c o n t r a c t , w h ic h  w a s  a  n e c e s s a r y  p r e ­
c u r s o r  to  a  d a m  c o n s t r u c t io n  p r o je c t ,  f e l l  
w i t h in  t h e  a m b it  o f  A la s k n 's  L i t t le  D a v is -  
B a c o n  A c t . W e  h e ld  t h a t  t h e  le g is la t io n  
a p p l ie d  e v e n  t h o u g h  t h e  t im b e r  a g r e e m e n t  
w a s  s e p a r a te  f r o m  t h e  d a m  c o n s t r u c t io n  c o n ­
t r a c t . C le a r in g  t h e  la n d  w a s  a n  in t e g r a l ,  
p r e l im in a r y  p a r t  o f  d a m  c o n s t r u c t io n . Sitka, 
614 P ,2 d  a t  232. I f  t h e  s e v e r a n c e  o f  t h e  tw o  
c o n tra c ts  w e r e  p e rm it t e d  to  d e f e a t  t h e  a p p l i ­
c a t io n  o f  t h e  A c t , t h is  w o u ld  h a v e  " im p e r m is ­
s ib ly  e n a b le fd ]  a  p u b l i c  a g e n c y  to  p r o f i t  a t  
t h e  e x p e n s e  o f  w o r k e r s  e n g a g e d  in  a c t iv it ie s  
in s t r u m e n t a l to  a  p u b l i c  c o n s t r u c t io n  p r o ­
je c t ."  Id. a t  233.

2. Alaska Stale Federation o f Labor v. 
State, Depaiim ent o f Labor

[3] O u r  d e c is io n  i n  Federation  p r o v id e s  
m o r e  s p e c if ic  g u id a n c e . T h e  S t a t e  D e p a r t-

7. Alaska Stalulc 36.95.010(6) additionally pro­
vides that " 'state or political subdivision of the 
state' means any state department, state agency, 
state university, borough, city, village, school dis­
trict or other state subdivision.”

8. "The fundamental purpose of [Alaska’s] Lillie 
Davis-Bacon is to assure that employees engaged 
in public construction receive at least the prevail-

330 (AU ika 1996)
m e n t  o f  C o m m u n i t y  a n d  R e g io n a l A f f a ir s  
g r a n t e d  $1 m i l l io n  to  t h e  C e n t r a l C o u n c i l  o f  
T l in g i t  a n d  H a id a  In d ia n  T r ib e s  o f  A la s k a  
fo r  t h e  c o n s t r u c t io n  o f  a  c o m m u n it y  h a l l .  
T h e  q u e s t io n  p r e s e n t e d  w a s  w h e t h e r  t h e  
t r a n s f e r  o f  f u n d s  v ia  t h e  g r a n t  in v o k e d  t h e  
p r o v is io n s  o f  A S  36.05.010. Federation, 713 
P .2 d  a t  1210. A s  i n  t h e  in s t a n t  c a s e , in t e r ­
p r e t a t io n  o f  A S  36.95.010(3)'s la n g u a g e , " u n ­
d e r  c o n t r a c t  f o r  t h e  s ta te ,"  w a s  t h e  c e n t r a l 
is s u e  i n  t h e  d is p u t e . Sec id  a t  1210. I n  
a n a ly z in g  t h e  s it u a t io n  i n  Federation,  w e  
c o n s id e r e d  a l l c ir c u m s t a n c e s  s u r r o u n d in g  
t h e  t r a n s a c t io n , r a t h e r  t h a n  f o c u s in g  o n  o n e  
f a c to r  a s  d e t e r m in a t iv e . I n  u t i l i z i n g  t h is  
a p p r o a c h , w e  s ta t e d :  " T h e  A c t  c le a r ly  e n v i ­
s io n s  c o n t r a c t s  b e tw e e n  t h e  s ta t e  o r  a  p o l i t i ­
c a l s u b d iv is io n ,  a n d  a  c o n t r a c t o r  f o r  t h e  c o n ­
s t r u c t io n  o f  a  s p e c if ie d  p u b l i c  p r o je c t ."  Id. 
T h e  c o n t r a c t  in v o lv e d  a  g r a n t ,  i e .  t h e  p r o v i ­
s io n  o f  f u n d s  a n d  n o t  c o n s t r u c t io n  it s e lf .  
I d  W h i l e  t h e  s t r u c t u r e  w o u ld  b e  u s e d  fo r  
a  p u b l i c  p u r p o s e , t h e  fa c t  t h a t  t h e  S t a t e  
w o u ld  n o t  r e t a in  c o n t r o l o v e r  o r  c o n t in u e  to  
f u n d  t h e  h a l l a f t e r  c o n s t r u c t io n  b e l ie d  t h e  
e x is t e n c e  o f  a  c o n s t r u c t io n  c o n t r a c t  f o r  t h e  
S t a t e . I d  F u r t h e rm o r e ,  t h e  S t a t e  s u p ­
p l ie d  f u n d s  t h a t  c o n s t it u t e d  o n ly  tw e n ty - f iv e  
p e r c e n t  o f  t h e  c o n s t r u c t io n  c o s ts . I d  a t  
1211. I n  h o ld in g  t h a t  t h is  p r o je c t  f e l l  o u t ­
s id e  t h e  p r o v is io n s  o f  th e  A c t ,  w e  e x p la in e d :  

[TJhe  s ta t e  n e v e r  o w n e d  o r  c o n t r o l le d ,  n o r  
in t e n d e d  to  c o n t r o l o r  o w n  t h e  [ s t r u c tu r e ] , 
T h e  p r o je c t  w a s  n o t  p u b l i c  c o n s t r u c t io n . 
T h e  A c t  d e f in e s  p u b l ic  c o n s t r u c t io n  a s  c o n ­
s t r u c t io n  'u n d e r  c o n t r a c t  f o r  t h e  s ta te .'  
This requires significant state involve­
ment T h e  e v id e n c e , h o w e v e r ,  s h o w s  t h a t  
t h e  p r o je c t  w a s  in t e n d e d  p r im a r i ly  f o r  p r i ­
v a t e  p u r p o s e s  a n d  p r iv a t e  c o n t r o l . S t a t e  
in v o lv e m e n t  w a s  in d ir e c t— f u n d in g  t h r o u g h  
a  g r a n t— a n d  r e la t iv e ly  s m a l l— o n ly  a b o u t  
tw e n ty - f iv e  p e r c e n t  o f  t h e  t o t a l c o s t .

I d  a t  1211 ( em p h a s is  a d d e d ) . T h u s ,  Fcdera- 
t ion  y ie ld s  a  l i s t  o f  fa c to r s  fo r  u s  to  c o n s id e r

ing wage," the same purpose as under the feder­
al legislation. C ity u n it Borough o f  Sitka v. C o n ­
struction a nd  Gen. Laborers L oca l 942, 644 P.2d 
227, 232 & n. 11 (Alaska 1982). This court has 
held that because the Federal Davis-Bacon Act is 
the model for Alaska’s legislation, federal prece­
dent is persuasive in the absence of decisions 
from Alaska's courts, ’d. at 231.

AK.ROP 20 (906-910)—10
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in  d e t e r m in in g  w h e t h e r  t h e  I n n  p r o je c t  c o n ­
s t it u t e s  " p u b l ic  c o n s t r u c t io n " :  (1) t h e  n a t u r e  
o f  t h e  c o n t r a c t  ( w h e t h e r  t h e  c o n t r a c t  w a s  f o r  
th e  p r o v is io n  o f  f u n d s  o r  f o r  t h e  c o n s t r u c t io n  
its e lf ) ;  (2) w h e t h e r  t h e  s t r u c t u r e  w i l l  b e  u s e d  
f o r  a  p u b l i c  p u r p o s e ;  (3) w h e t h e r  t h e  S ta t e  
w i l l  c o n t r o l t h e  s t r u c t u r e  a f t e r  c o n s t r u c t io n ;  
(4) w h e t h e r  t h e  S t a t e  w i l l  c o n t in u e  to  f u n d  
th e  p r o je c t  a f t e r  c o n s t r u c t io n ;  a n d  (5) t h e  
r e la t iv e  p o r t io n  o f  p r o je c t  f i n a n c in g  t h a t  t h e  
S ta t e  s u p p l ie d .9 Im p l ic i t  i n  Federation is  
th e  n o t io n  t h a t  t h e s e  f a c e t s  o f  S t a t e  in v o lv e ­
m e n t  a r e  n o t  in t e n d e d  to  b e  c o n s id e r e d  in d i ­
v id u a l ly .  R a t h e r ,  t h e y  a r e  t o  b e  w e ig h e d  in  
to ta l t o  d e t e r m in e  w h e t h e r  t h e r e  i3 " s ig n if i ­
c a n t  s ta t e  in v o lv e m e n t "  in  t h e  p r o je c t .10 See 
id.

3. Analysis o f  factors im p lica ting  "sig­
n ificant state involvemer, !” in  the con­
struction project

a . Nature  o f the contract

T h is  f a c t o r  is  le s s  g e rm a n e  to  t h e  in s t a n t  
c a s e  t h a n  i t  w a s  i n  Federation  I n  t h a t  case , 
t h e  S t a t e  w a s  p r o v id in g  f u n d s  in  t h e  fo rm  o f  
a  g ia n t .  713 P .2 d  a t  1209. H e r e ,  t h e r e  is  a  
c o n s t r u c t io n  c o n t r a c t  in  w h ic h  A R R C  is  a  
p a r t ic ip a n t  t h r o u g h  it s  in v o lv e m e n t  w it h  
IA A .

N e v e r t h e le s s ,  I A A  a r g u e s  t h a t  t h e  e x is ­
t e n c e  o f  a  c o n t r a c t  b e tw e e n  a  S t a t e  e n t i t y  
a n d  a  c o n t r a c t o r  is  t h e  " s in g le  m o s t  im p o r ­
t a n t  fa c to r"  in  d e t e r m in in g  i f  a  p r o je c t  is  
" p u b l ic  c o n s t r u c t io n ."  I A A  a t t e m p t s  to  d is ­
g u is e  S t a t e  in v o lv e m e n t  in  t h e  b u i ld in g  c o n ­
t r a c t . I A A  a r g u e s  t h a t  i t  w a s  t h e  p a r t n e r ­
s h ip  t h a t  m a d e  t h e  a g r e e m e n t ,  a n d  t h a t  
A R R C  w a s  n o t  a  p a r t y  to  t h e  c o n t r a c t .

IA A ' s  c h a r a c t e r iz a t io n  is  a c c u r a t e , b u t  
A R R C  h a s  t h e  a b i l i t y  to  s ig n i f i c a n t ly  in f lu ­
e n c e  th e  a c t io n s  o f  I A A .  A R R C  c o u ld  h a v e  
v e to e d  th e  c o n s t r u c t io n  c o n t r a c t ,  v ia  t h e  pro-

9, This list of factors is not comprehensive. Situ­
ations may demand consideration of additional 
factors. Furthermore, these illustrative factors 
need not necessarily be given equal weight. We 
recognize that the two factors relied on by the 
dissent (nature of ownership of building or work, 
and nature of use of the building or work) will 
often be particularly important or even disposi­
tive in many, but not all, cases.

10. Cases from other jurisdictions are of only
limited assistance in resolving this dispute.

v is io n  o f  t h e  p a r t n e r s h ip  a g r e e m e n t  t h a t  r e ­
q u ir e s  a s ix ty- o n e  p e r c e n t  m a jo r i t y  a p p r o v a l 
o f  t n q jo r  d e c is io n s  s u c h  a s  c o n s t r u c t io n  a n d  
f in a n c in g  o f  t h e  p r o je c t .  I t s  p a r t ic ip a t io n  in  
s e c u r in g  t h e  f u n d s , a n d  t h e  s e c u r i t y  i t  p r o ­
v id e d  to  t h e  le n d e r s ,  m a y  b e  v ie w e d  as  a  
s ig n if ic a n t  f a c t o r  i n  o b t a in in g  t h e  lo a n . A d ­
d it io n a l ly ,  A R R C ’s  in v o lv e m e n t  in  t h e  p r o je c t  
r e s u lt e d  in  s u b s t a n t ia l l i a b i l i t y  f o r  A R R C .  
E a c h  o f  t h e s e  c o n s id e r a t io n s  in d ic a t e s  " s ig ­
n if ic a n t  s ta t e  in v o lv e m e n t ,"  P e r m it t in g  IA A  
to  a v o id  a p p l ic a t io n  o f  t h e  A c t  b a s e d  u p o n  
t h e  S t a t e ’s  r o le  b e in g  m a s k e d  b e h in d  t h e  
p a r t n e r s h ip  v e i l  w o u ld  d e f e a t  th e  " f u n d a m e n ­
t a l p u r p o s e "  o f  t h e  L i t t le  D a v is - B a c o n  le g is ­
la t io n :  “ to  a s s u r e  t l ,  i t  e m p lo y e e s  e n g a g e d  in  
p u b l ic  c o n s t r u c t io n  l  ’ c e iv e  a t  le a s t  t h e  p r e ­
v a i l in g  w a g e .” C ity  '.ad Borough o f  S itka v. 
Construction and Gen. Laborers Local 942, 
644 P .2 d  227, CJ2 ( A la s k a  1982). F u r t h e r ­
m o r e , s u c h  r  r e s u l t  w o u ld  e n c o u r a g e  s im i la r  
a r r a n g e m r  its  in  t h e  f u t u r e ,  a r r a n g e m e n t s  
t h a t  c r u id  b e  d e s ig n e d  to  c i r c u m v e n t  t h e  
A c t1', a p p l ic a t io n . T h is  w o u ld  p e r m it  t h e  s i t ­
u a t io n  t h is  c o u r t  w a n t e d  a g a in s t  in  S itka  a n d  
" im p e r m is s ib ly  e n a b le [  ] a  p u b l i c  a g e n c y  to  
p r o f i t  a t  t h e  e x p e n s e  o f  w o r k e r s  e n g a g e d  in  
a c t iv it ie s  in s t r u m e n t a l to  a  p u b l i c  c o n s t r u c ­
t io n  p r o je c t ."  Id . a t  233.

b . Public purpose o f the project

T h e  d a y  a f t e r  d e c id in g  to  p a r t ic ip a t e  as  a 
p a r t n e r  in  I A A  a n d  it s  d e v e lo p m e n t  o f  th e  
I n n  p r o je c t ,  A R R C ' s  P r e s id e n t  a n d  C E O  is ­
s u e d  t h e  f o l lo w in g  s t a t e m e n t  to  t h e  R a i l ­
r o a d ’s  e m p lo y e e s :

I  h a v e  s o m e  in t e r e s t in g  n e w s  f o r  y o u  to ­
d a y :  t h e  A la s k a  R a i lr o a d  C o r p o r a t io n  
p la n s  o n  g e t t in g  b a c k  in t o  t h e  h o t e l b u s i­
n e s s —  T h e  lo n g - te rm  b e n e f it s  o f  th is  
p r o je c t  a r e  w h a t  m a k e  i t  m o s t  a t t r a c t iv e :  
w e  a u g m e n t  o u r  p a s s e n g e r  b u s in e s s ,  cre-

Varying combinations of aspects of stale involve­
ment and differing statutory schemes mean that 
no one case is likely to be persuasive. See Pen- 
f ie ld  M echan ica l Contractors v . Roberts, 119 
Misc.2d 105, 462 N.Y.S.2d 393, 395 n. I 
(N.Y.Sup.Ct.!983) ( Authority from other juris­
dictions is of limited value due to differing statu­
tory schemes.") a ffd , 98 A.D.2d 992, 470 
N.Y.S.2d 1021 (1983) a ffd , 63 N.Y.2d 784, 481 
N.Y.S.2d 72, 470 N.E.2d 870 (1984).
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a t e  a  s o u r c e  o f  r e a l e s ta t e  in c o m e  a n d  
s u p p o r t  o u r  r e d e v e lo p m e n t  o f  t h e  S h ip  
C r e e k  a r e a . W e  h a v e  a  lo n g  h is t o r y  o f  
o w n in g  h o te ls  s u c h  a s  th o s e  t h a t  o p e r a t e d  
a t  C u r r y  a n d  a t  H e a ly .  W e  fo r e s e e  o t h e r  
h o t e ls  b e in g  b u i l t  u p o n  A R R C  p r o p e r t y ,  
e s p e c ia l ly  n e a r  D e n a l i  P a r k  o r  a t  F a i r ­
b a n k s . I  b e l ie v e  h o t e ls  a r e  n a t u r a l e n t e r ­
p r is e s  in  w h ic h  t h e  R a i lr o a d  s h o u ld  in v e s t  
b e c a u s e  t h e y  c a n  b e n e f i t  a n d  s u p p o r t  o u r  
p a s s e n g e r  b u s in e s s . W e ’r e  c o n v in c e d  w e ' l l 
b e  a b le  to  p r o v id e  b e t t e r  c u s t o m e r  s e r v ic e  
a n d  a t t r a c t  m o r e  c u s t o m e r s  b y  h a v in g  c o n ­
v e n ie n t ,  a f f o r d a b le  a c c o m m o d a t io n s  to  
m a r k e t  w it h  r a i l  t r ip s .

A s  D O L  a s s e r ts , t h is  s t a t e m e n t  in d ic a t e s  
t h a t  a  p u b l ic  c o r p o r a t io n  w a s  p u r s u in g  t h e  
I n n  o p p o r t u n it y  n o t  o n ly  b e c a u s e  i t  w a s  a  
b e n e f ic ia l f in a n c ia l in v e s tm e n t ,  b u t  a ls o  b e ­
ca u s e  i t  w o u ld  e n h a n c e  t h e  p a s s e n g e r  p o r t io n  
o f  t h is  p u b l ic  c o r p o r a t io n ’s  b u s in e s s . A d d i ­
t io n a l ly ,  A R R C ’s  p a r t ic ip a t io n  i n  t h e  " h o t e l 
b u s in e s s "  w a s  a n  a c t iv it y  t h a t  w a s  o n g o in g .

L A A ’s  p o s it io n  is  t h a t  t h is  v ie w  “ c o n fu s e fs ]  
th e  c o n c e p t  o f  p u b l ic  b e n e f i t  w i t h  th o s e  o f  
p u b l ic  p u r p o s e  a n d  u s e ,"  a s  t h e  I n n  is  a  
p r iv a t e  f a c i l i t y  t h a t  is  n o t  o p e n  to  p u b l i c  u s e . 
I n  s u p p o r t  o f  t h is  a s s e r t io n , IA A ,  w h i le  
r e c o g n iz in g  t h e  b e n e f it s  o f  in c r e a s e d  e m p lo y ­
m e n t  a n d  d o w n to w n  d e v e lo p m e n t ,  c it e s  f o u r  
case s  fo r  t h e  p r o p o s it io n  t h a t  " in c id e n t a l"  
p u b l ic  b e n e f it s  c a n  b e  d is t in g u is h e d  f r o m  
p u b l ic  p iu-poses. See Daniels v. C ity  o f F ort 
Smith, 268 A r k . 157, 594 S .W .2 d  238, 2-10-11
(1980); Z ickuhr v. Bowling, 97 111.App.3d 
53-1, 53 I I I .D e c .  65, 69, 423 N .E .2 d  257, 261
(1981); Gregory v. C ity  o f Lcwisport, 369 
S .W .2 d  133, 135 (Ky.1963); E ric  County In ­
dus, Dev. v. Roberts, 2G W a g e  &  H o u r  C a s e s  
(B N A )  627, 632, 9-1 A .D .2 d  532, 5-10-11, 465 
N .Y .S .2 d  301, 306-07 (1983), affd, 63 N .Y .2 d  
810, 4S2 N .Y .S .2 d  2G7, 472 N .E .2 d  43 (198-1). 
T h e  c a s e s  t h a t  IA A  c it e s  f o r  t h e  " in c id e n t a l"

II. The dissent relies on N a t io n a l R  t ilr o a il Pas­
senger Corp. v. Hartnett. 30 Wage & Hour Cases 
977, 169 A.D.2d 127, 572 N.Y.S.2d 386 (BNA)
(1991). Like the eases cited by IAA, the N a t io n a l 
Ra ilro ad  court also found it important that future 
financial loss risk, physical destruction, and op­
erational profits all resided with private interests 
and not the State. Id . at 979, 169 A.D.2d at 130— 
32, 572 N.Y.S.2d at 388-89. ’These are the 
factors that have repeatedly been held sufficient 
to preclude any determination that a given pro­
ject constitutes a public works...." Id . In the

p u b l i c  b e n e f it s  r a t io n a le  a l l in v o lv e d  g o v e r n ­
m e n t- s p o n s o re d  b o n d  f in a n c in g .  T h e r e f o r e ,  
th e s e  c o u r ts , j u s t  a s  t h is  c o u r t  i n  Federation, 
w e r e  r e v ie w in g  s it u a t io n s  w h e r e  t h e  g o v e r n ­
m e n t  w a s  m e r e ly  in v o lv e d  in  t h e  f in a n c in g  o f  
a  p r o je c t  T h r e e  o f  t h e s e  c o u r t s  s p e c if ic a l ly  
m e n t io n e d  t h a t  t h e  g o v e r n m e n t a l e n t i t y  
w o u ld  r e t a in  l i t t l e  c o n t r o l o f  t h e  p r o je c t  i n  
t h e  lo n g  t e r m . Daniels, 594 S .W .2 d  a t  240; 
Zickuhr, 53 I l l . D c c .  a t  69, 423 N .E .2 d  a t  261; 
E rie  County, 26 W a g e  &  H o u r  C a s e s  ( B N A )
a t  631, ---- , 9-1 A-D ,2 d a t  538-10, 465
N .Y .S .2 d  a t  305-06." T h e s e  s i t u a t io n s  a r e  
d is t in g u is h a b le  f r o m  t h e  in s t a n t  c a s e , s in c e  
A R R C  w i l l  c o n t in u e  to  s h a r e  in  t h e  f in a n c ia l 
f u t u r e  a n d  m a n a g e m e n t  o f  t h e  I n n . 12 T h e r e ­
fo r e , th e s e  c a s e s  a r e  n o t  p e r s u a s iv e .

F u r t h e r m o r e ,  IA A  d o e s  n o t  f u l l y  a d d r e s s  
D O L ’s  a r g u m e n t  t h a t  t h e  m o t iv a t io n  f o r  
A R R C ' s  in v o lv e m e n t  is  t h e  e n h a n c e m e n t  o f  
i t s  p a s s e n g e r  b u s in e s s , a n d  n o t  m e r e ly  a n  
in v e s tm e n t  o p p o r t u n it y .  T r a d e s  C o u n c i l  
c it e s  H arris  v. C ity o f  C incinnati, 79 O h io  
A p p .3 d  163, 607 N .E .2 d  15 (1992), f o r ,  a m o n g  
o t h e r  t h in g s , t h a t  c o u r t 's  r e c o g n it io n  t h a t  
w h e r e  g o v e r n m e n t  in v o lv e m e n t  i n  a  p r o je c t  
is  s ig n if ic a n t ly  m o t iv a t e d  b y  e n h a n c e m e n t  o f  
t h e  d o w n to w n  c o m m u n it y  (e .g ., r e c o n s t r u c t ­
in g / r e h a b i l it a t in g  t h e  s lu m , im p r o v in g  t h e  
a re a 's  a p p e a r a n c e , a t t r a c t in g  b u s in e s s e s  a n d  
c o n s u m e r s  to  t h e  d o w n to w n ) , t h is  is  a  f a c t o r  
in  f a v o r  o f  f in d in g  t h a t  t h e  c o n s t r u c t io n  is  
s u b je c t  to  p r e v a il in g - w a g e  la w s . Id. 607 
N .E .2 d  a t  20. S im i la r ly ,  A R R C  w a s  a t t r a c t ­
e d  to  t h e  I n n  p r o je c t  b e c a u s e  o f  i t s  e f f e c t  o n  
t h e  S h ip  C r e e k  a r e a  r e - d e v e lo p m e n t  p r o je c t .  
W h i l e  IA A 's  b r ie f  d o c s  a d d r e s s  H arris , i t  
d o e s  n o t  r e s p o n d  p e r s u a s iv e ly  t o  T r a d e s  
C o u n c i l ’s r e l ia n c e  o n  t h e  c a s e . R a t h e r ,  IA A  
d is t in g u is h e s  H arris, b a s e d  o n  t h e  p r e s e n c e  
o f  s o m e  d if f e r in g  fa c ta  a n d  a  v a r y in g  s t a t u t o ­
r y  s c h e m e . W h i l e  t h e s e  d is t in g u is h in g  fae-

instant case, these factors are not present, as 
ARRC shares in these aspects of the operation via 
its partnership interest.

12. Thi- factor Is especially persuasive. Where a 
State entity shares in operational profits and 
losses as a result of its participation in a project, 
this weighs heavily in deeming a project "public 
construction"; the benefits or costs of such par­
ticipation will accrue to the State.
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to r s  d o  e x is t , t h e y  d o  n o t  n u l l i f y  H a rris ' 
im p l ic a t io n s  r e g a r d in g  A R R C ' s  m o t iv a t io n  
f o r  p a r t ic ip a t in g  in  t h e  p r o je c t ,  w h ic h  in  
la r g e  m e a s u r e  is  d e r iv e d  f r o m  A R R C ’s d e ­
s ir e  to  p a r t ic ip a t e  in  t h e  h o t e l in d u s t r y ,  as 
c o m p a r e d  to  o t h e r  p r o je c t s ,  a s  a  c o m p le m e n t  
to  i t s  p a s s e n g e r  b u s in e s s . T h is  f a c to r  
w e ig h s  in  f a v o r  o f  f in d in g  t h a t  A R R C ’s  p a r ­
t ic ip a t io n  w a s  in  f u r t h e r a n c e  o f  a  p u b l i c  p u r ­
p o s e .

c , State control o f  the structure 
after completion 

As d is c u s s e d , b y  v ir t u e  o f  it s  f o r t y  p e r c e n t  
s h a r e  o f  IA A ,  A R R C  e n jo y s  t h e  a b i l i t y  to  
v e to  a n y  m a jo r  p a r t n e r s h ip  d e c is io n s . I n  
m in im iz in g  th e  im p o r t a n c e  o f  t h is  f a c to r , IA A  
c it e s  National Railroad. Passenger Corp. v. 
Hartnett, 30 W a g e  u  H o u r  C a s e s  977 (B N A ) , 
169 A .D .2 d  127, 572 N .Y .S .2 d  386 (1991), f o r  
t h e  p r o p o s it io n  t h a t  t h e  a b i l i t y  to  v e t o  c e r t a in  
p r o je c t  d e c is io n s  is  in s u f f ic ie n t  to  c o n s t it u t e  
t h e  r e q u is it e  p u b l ic  c o n t r o l . A g a in ,  h o w e v e r , 
t h is  w a s  o n ly  o n e  fa c to r  in  t h a t  c o u r t ’s  a n a ly ­
s is , a n d  i t  is  im p o r t a n t  t o  r e c o g n iz e  t h a t  t h e  
v e to  a u t h o r it y  t h e r e  h a d  a  m u c h  m o r e  l im it e d  
s c o p e  t h a n  in  t h e  in s t a n t  c a s e . See id. a t  
979, 169 A D .2 d  a t  130-32, 572 N .Y .S .2 d  a t  
388-89. F u r t h e rm o r e ,  t h e  c o u r t  a ls o  n o te d  
t h a t  i t  w a s  t h e  p r iv a t e  c o r p o r a t io n  t h a t  b o r e  
t h e  r is k  o f  p r o je c t  lo s s  in  t h e  f u t u r e . Id. I n  
th e  c a s e  o f  IA A ,  i t  is  A R R C  t h a t  w i l l  a b s o rb  
it s  p r o p o r t io n a t e  s h a r e  o f  a n y  I n n  d e f ic it .

A d d it io n a l ly ,  A R R C  c a n  t e r m in a t e  t h e  
le a s e  o n  o n e  y e a r ’s  n o t ic e  a t  a n y  t im e  d u r in g  
t h e  r e n e w a l t e r m  ( i.e ., a f t e r  t h e  f ir s t  th ir ty-  
f iv e  y e a r s  o f  t h e  le a se ) . E v e n  t h o u g h  t h is  
w o u ld  m e a n  c o m p e n s a t in g  IA A  f o r  t h e  f a ir  
m a r k e t  v a lu e  o f  im p r o v e m e n t s ,  t h is  a b i l i t y  
s t i l l  r e p r e s e n t s  a  f u r t h e r  d e g r e e  o f  c o n t r o l 
f o r  A R R C  in  t h e  c o n t in u in g  o p e r a t io n s  o f  th e  
In n .  I f  a  p r iv a t e  in d iv id u a l e n jo y e d  t h is  
p o s it io n  in  s u c h  a  v e n t u r e ,  h is  o r  h e r  in v o lv e ­
m e n t  w o u ld  b e  c o n s id e r e d  “s ig n if ic a n t ."  
A R R C  s h o u ld  r e c e iv e  a  s im i la r  e v a lu a t io n . 
T h is  is  t h e  c a s e  e v e n  t h o u g h  a u t h o r i t y  f o r  
day- to-day o p e r a t io n s  is  v e s t e d  in  a  m a n a g e ­
m e n t  c o m p a n y  a n d  t h e  g e n e r a l p a r t n e r .

13. In fact, ARRC already provided 5485,000, 
pursuant to a capital call, to fund interim con­
struction costs before the approval of the con­
struction loan. These funds were to be returned 
once the construction loan closed.

C o n s id e r in g  A R R C ’s p o s t u r e  in  t h e  p a r t n e r ­
s h ip  a n d  t h e  p o w e r  A R R C  w ie ld s ,  o t h e r  IA A  
p a r t n e r s  s im p ly  c a n n o t  ig n o r e  i t s  d e s ir e s .

d . State fund ing  a fte r construction

T h e  S ta t e  w o u ld  b e  o b l ig a t e d  to  p r o v id e  
f u n d s  o n  n  c o n t in u in g  b a s is  o n ly  i f  t h e  I n n  
r a n  a  d e f ic it ,  o r  t h e  d e b t s  a n d  o b l ig a t io n s  o f  
th e  p a r t n e r s h ip  r e q u ir e d  f u r t h e r  c o n t r ib u ­
t io n s  f r o m  p a r t n e r s .13 T h e r e f o r e ,  a n a ly s is  o f  
t h is  f a c to r  m i l i t a t e s  a g a in s t  f in d in g  “s ig n i f i ­
c a n t  s ta t e  in v o lv e m e n t ,” a s  i t  d o e s  n o t  a p p e n r  
t h a t  A R R C  w o u ld  h a v e  c o n t in u in g  o b l i ­
g a t io n s . H o w e v e r ,  t h e  e x is t e n c e  o f  s o m e  
A R R C  r e s p o n s ib i l it y  f o r  p a r t n e r s h ip  lo s s e s  
a n d  o b l ig a t io n s  m a k e s  t h is  f a c to r  le s s  p e r s u a ­
s iv e .

e . Relative portion o f  financ ing
supplied by the State

T h is  f a c to r  w e ig h s  in  f a v o r  o f  L A A ’s  p o s i­
t io n . IA A  a r g u e s  t h a t  e v e n  a s s u m in g  t h a t  
A R R C  e s s e n t ia l ly  p r o v id e d  t h e  f a ir  m a r k e t  
v a lu e  o f  t h e  la n d  in  e x c h a n g e  f o r  i t s  p a r t n e r ­
s h ip  s h a r e , t h is  c o n t r ib u t io n  c o n s t it u t e s  n o  
m o r e  t h a n  1 8 .3 % 14 o f  t h e  t o t a l p r o je c t  co s ts , 
a n  a s s e r t io n  t h a t  D O L  a n d  T r a d e s  C o u n c i l  
d o  n o t  r e f u t e . T h is  is  s ig n if ic a n t ly  le s s  th a n  
t h e  tw e n ty - f iv e  p e r c e n t  o f  p r o je c t  c o s ts — an d , 
e x p r e s s e d  in  o t h e r  t e rm s , a ls o  le s s  t h a n  th e  
$1 m i l l i o n — th a t  t h is  c o u r t  d e e m e d  " r e la t iv e ly  
s m a ll"  in  Fedeiation. 713 P .2 d  a t  1211. I n  
t h is  c a s e , m o s t  o f  t h e  f u n d s  n e e d e d  f o r  c o n ­
s t r u c t io n  a r e  b e in g  o b t a in e d  f r o m  a  c o m m e r ­
c ia l le n d e r . H o w e v e r ,  A R R C ' s  p a r t ic ip a t io n  
in  t h e  le n d in g  p ro c e s s  a s  a  c o - o b lig o r  w it h  
100% l ia b i l i t y  f o r  t h e  lo a n  a m o u n t ,  a  f a c t  t h a t  
L1 A  c o n c e d e s , c a n n o t  b e  o v e r lo o k e d . T h is  
p le d g e  w a s  u n d o u b t e d ly  a  b e n e f i t  to  I A A  in  
o b t a in in g  t h e  lo a n . F u r t h e r m o r e ,  i t  is  a g a in  
im p o r t a n t  to  r e m e m b e r  t h e  c o n t e x t  o f  Feder­
ation: a  g r a n t  c o n t r a c t , w i t h  in d ir e c t  S ta te  
f u n d in g , a n d  n o  S t a t e  o b l ig a t io n  t o  r e t a in  
c o n t r o l o r  f u n d  t h e  p r o je c t  u p o n  c o m p le t io n . 
T h e  p e r c e n t a g e  o f  S t a t e  f u n d in g  f a c t o r  a lo n e  
is  n o t  d e t e r m in a t iv e . I t  is  t h e  t o ta l m ix t u r e  
o f  c ir c u m s ta n c e s  w h ic h  m u s t  b e  r e v ie w e d  in

14. S845.000 fair market value of land *  
($3.764,732 construction costs + S845.000) - 
18.3%.
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d e t e r m in in g  i f  t h e r e  is  " s ig n if ic a n t  s t a t e  i n ­
v o lv e m e n t "

I V .  CONCLUSION

[4] T h e  t o t a l i t y  o f  c ir c u m s t a n c e s  i n d i ­
c a te s  t h a t  t h e  S t a t e ’s  r o le  p r o v id e s  t h e  s ig n i f ­
ic a n t  in v o lv e m e n t  t h a t  t h is  c o u r t  h a s  d e e m e d  
n e c e s s a ry  in  o r d e r  to  c o n c lu d e  t h a t  a  p r o je c t  
is  " p u b l ic  c o n s t r u c t io n "  s u b je c t  to  A la s k a ’s 
L i t t le  D a v is - B a c o n  A c t .  S e e  id  a t  1211. 
A R R C  w a s  a  p a r t y  t o  a  c o n s t r u c t io n  c o n t r a c t  
v ia  it s  s ig n if ic a n t  p a r t ic ip a t io n  in  IA A .  
A R R C  u n d e r t o o k  a  s ig n if ic a n t  l i a b i l i t y  t h a t  
w a s  o f  b e n e f it  to  I A A  in  o b t a in in g  a  c o n s t r u c ­
t io n  lo a n  f o r  m i l l io n s  o f  d o l la r s .  A R R C ' s  
in v o lv e m e n t  i n  t h e  p r o je c t  w a s  d u e  n o t  o n ly  
to  a n  in v e s tm e n t  in c e n t iv e ,  b u t  a ls o  d u e  to  
A R R C ’s  d e s ir e  to  a u g m e n t  i t s  p a s s e n g e r  
b u s in e s s  a n d  f u r t h e r  t h e  d e v e lo p m e n t  o f  t h e  
S h ip  C r e e k  a r e a . A d d i t io n a l ly ,  A R R C  h a s  
p u r s u e d  in v e s tm e n t  in  h o te ls  in  a  c o n t in u in g  
c o u r s e  o f  a c t io n . C o n s is t e n t  w i t h  t h is  r o le ,  
A R R C  w i l l  c o n t in u e  to  p a r t ic ip a t e  in  t h e  
f in a n c ia l f u t u r e  o f  t h e  I n n .  I n  v ie w  o f  it s  
a b i l i t y  to  v e t o  s ig n if ic a n t ,  n o n - ro u t in e  p a r t ­
n e r s h ip  t r a n s a c t io n s , A R R C  w ie ld s  s u b s t a n ­
t ia l p o w e r  in  t h e  f u n c t io n in g  o f  IA A . E v e n  
t h o u g h  A R R C ’s  p o r t io n  o f  t h e  t o t a l p r o je c t  
f in a n c in g  w a s  s m a l l ,  t h e  o t h e r  e n u m e r a t e d  
c o n s id e r a t io n s  in d ic a t e  t h a t  S t a t e  in v o lv e ­
m e n t  in  t h e  I n n  p r o je c t  w a s  " s ig n if ic a n t ."  
T h e r e f o r e ,  t h e  p r o v is io n s  o f  A la s k a ’s L i t t le  
D a v is - B a c o n  A c t  t h a t  m a n d a t e  p a y m e n t  o f  
p r e v a i l in g  w a g e s  a p p ly .  T h is  f u l f i l l s  t h e  le g ­
is la t io n ' s  f u n d a m e n t a l p u r p o s e :  " to  a s s u r e  
t h a t  e m p lo y e e s  e n g a g e d  in  p u b l i c  c o n s t r u c ­
t io n  r e c e iv e  a t  le a s t  t h e  p r e v a i l in g  w a g e ."  
City and Borough o f S itka v. Construction 
and Gen. Laborers Local 042, 644 P .2 d  227, 
232 (A la s k a  1982).

T h e  j u d g m e n t  o f  t h e  s u p e r io r  c o u r t  is  R E ­
V E R S E D  a n d  t h e  c a s e  R E M A N D E D  to  t h e  
s u p e r io r  c o u r t  w i t h  d ir e c t io n s  to  e n t e r  s u m ­
m a r y  j u d g m e n t  in  f a v o r  o f  t h e  a p p e l la n t s .15

M A T T H E W S ,  J u s t ic e ,  w it h  w h o m  
M O O R E ,  C h ie f  J u s t ic e ,  jo in s ,  d is s e n t in g .

I.
W h i le  I  d o  n o t  m e a n  to  m in im iz e  t h e  d if f i ­

c u lt y  o f  d e v is in g  a  t e s t  to  d e t e r m in e  w h e t h e r

IS. Because of our disposition of this case, the 
award of attorney’s fees is vacated and this niat-

330 (A luka 1996)
t h e  L i t t le  D a v is - B a c o n  A c t  a p p l ie s  to  a  c o n ­
s t r u c t io n  p r o je c t ,  I  a m  c o n c e r n e d  t h a t  t h e  
f iv e- fa c to r a p p r o a c h  a d o p te d  in  to d a y 's  o p in ­
io n  g iv e s  v e r y  l i t t le  g u id a n c e  a s  to  h o w  f u t u r e  
c a s e s  s h o u ld  b e  d e c id e d . P e r s o n s  in v o lv e d  in  
a  p r o je c t  i n  w h ic h  t h e  s ta t e  w i l l  o r  m a y  
p a r t ic ip a t e  w i l l  e n c o u n t e r  s e r io u s  d if f ic u lt ie s  
in  a t t e m p t in g  to  p r e d ic t  w h e t h e r  t h e  A c t  w i l l  
a p p ly  to  t h e i r  p r o j e c t  T h e  a p p r o a c h  m a y  
d e t e r  b u i ld in g  p r o je c t s  in  w h ic h  t h e  s ta t e  
p a r t ic ip a t e s  a lo n g s id e  p r iv a t e  b u s in e s s  b y  
m a k in g  th e s e  p r o je c t s  to o  e x p e n s iv e . T h e  
f iv e- fa c to r a p p r o a c h  m a y  a ls o  e n g e n d e r  u n ­
n e c e s s a ry  l i t ig a t io n .

I n  m y  v ie w ,  f o c u s in g  o n  tw o  fa c to r s , t h e  
n a t u r e  o f  o w n e r s h ip  o f  t h e  b u i ld in g  o r  w o r k  
a n d  t h e  n a t u r e  o f  u s e  o f  t h e  b u i ld in g  o r  w o r k , 
is  n i l  t h a t  is  n e e d e d  f o r  n  p r o p e r  d e c is io n  in  
m o s t  ca s e s . O n ly  w h e n  t h e s e  tw o  fa c to r s  
p o in t  in  o p p o s it e  d ir e c t io n s  d o  o t h e r  fa c to r s  
h a v e  to  b e  c o n s id e r e d . F u r t h e r ,  I  t h in k  t h a t  
r e q u ir in g  c o n s id e r a t io n  o f  f iv e  u n w e ig h t e d  
fa c to r s  in  a l l  ca s e s  t e n d s  to  m a k e  i t  d if f ic u l t  
to  d is t in g u is h  h a rd  c a s e s  f r o m  e a s y  c a s e s . 
F in a l l y ,  I  a m  c o n c e r n e d  t h a t  t h e  o p in io n  s e ts  
u p  d e c id in g  w h e t h e r  t h e r e  is  “ s ig n if ic a n t  
s ta t e  in v o lv e m e n t"  as  t h e  g o a l o f  t h e  five-  
fa c to r  a p p r o a c h , w h e r e a s  t h e  s t a t u t o r y  g o a l 
o f  a n y  a n a ly s is  s h o u ld  b e  to  d e t e r m in e  
w h e t h e r  a  p r o je c t  c o n s t it u t e s  “p u b l i c  c o n ­
s t r u c t io n ,"  o r  a  “p u b l ic  w o r ld  ]•”  See A S  
36.05, A S  36,95.010(3).

T h e  r e s u lt  o f  to d a y ’s  o p in io n  is  n o t  c o m ­
p e l le d  b y  o u r  p r io r  c a s e  la w , T h e  m u lt ip le  
f a c to r  a p p r o a c h  u s e d  in  t h e  o p in io n  is  p u r ­
p o r t e d ly  d e r iv e d  f rom  o u r  d e c is io n  in  Alaska  
State Federation o f Labor v. State, Depart­
ment o f Labor, 713 P .2 d  1208 ( A la s k a  19S6). 
H o w e v e r ,  Federation d o e s  n o t  p r e s c r ib e  a  
m u lt i- fa c to r  te s t . I t  d o e s  d is c u s s  fa c to r s  
s im i la r  to  t h e  fa c to r s  u s e d  in  t o d a y ’s  o p in io n .  
B u t  i t  d o c s  n o t  s a y  w h ic h  o f  th o s e  fa c to r s  a r e  
im p o r t a n t  a n d  w h ic h  a r e  n o t ,  a n d  i t  d o e s  n o t  
s ta t e  t h a t  a  t o t a l i t y  o f  t h e  c ir c u m s ta n c e s  t e s t  
s h o u ld  d e t e r m in e  w h e t h e r  t h e  A c t  a p p l ie s . 
R a t h e r ,  i t  m e r e ly  r e je c t s  a  s e r ie s  o f  argu-

tcr remanded for an appropriate award of attor­
ney's fee to the appellants.
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m e r it s  t h a t  w e r e  m a d e  in  f a v o r  o f  a p p ly in g  
t h e  A c t  in  t h a t  c a s e  w h ic h  c o r r e s p o n d  to  t h e  
f a c to r s  u s e d  in  t o d a y ’s  o p in io n . Id. a t  1210—
11.

I I I .

I n  m y  v ie w ,  f o c u s in g  o n  t h e  r e a s o n  t h a t  
t h e  A c t  d o e s  n o t  a p p ly  to  a l l  c o n s t r u c t io n  
p r o je c t s  h e lp s  in  m a k in g  a n  in f o rm e d  c h o ic e  
a s  to  t h e  t y p e s  o f  p r o je c t s  to  w h ic h  t i i e  A c t  
s h o u ld  a p p ly .

A la s k a 's  L i t t l e  D a v is - B a c o n  A c t  is  b a s e d  
o n  t h e  f e d e r a l D a v is - B a c o n  A c t ,  w h ic h  w a s  
p a s s e d  in  1931. I n  Universities Research 
Ass'n v. Coutu, -150 U .S .  75-1, 773-74, 101
S .C t .  1451, 1402-63, 67 L .E d ,2 d  662 (1981), 
t h e  U n i t e d  S ta t e s  S u p r e m e  C o u r t  e x p la in e d  
t h a t  t h e  p u r p o s e  o f  t h e  D a v is - B a c o n  A c t  w a s  
to  p r e v e n t  c o n t r a c t o r s  f r o m  lo w e r in g  w a g e  
r a t e s  in  lo c a l la b o r  m a r k e t s  b y  im p o r t in g  
c h e a p  la b o r . T h e  C o u r t  s t a t e d ,

T h e  A c t  w a s  " d e s ig n e d  to  p r o t e c t  lo c a l 
w a g e  s ta n d a r d s  b y  p r e v e n t in g  c o n t r a c t o r s  
f r o m  b a s in g  t h e i r  b id s  o n  w a g e s  lo w e r  t h a n  
th o s e  p r e v a i l in g  in  t h e  a r e a .” P a s s a g e  o f  
t h e  A c t  w a s  s p u r r e d  b y  t h e  e c o n o m ic  c o n ­
d it io n s  o f  t h e  e a r ly  1930's, w h ic h  g a v e  r is e  
to  a n  o v e r s u p p ly  o f  la b o r  a n d  in c r e a s e d  t h e  
im p o r t a n c e  o f  f e d e r a l b u i ld in g  p r o g r a m s , 
s in c e  p r iv a t e  c o n s t r u c t io n  w a s  l im i t e d .  I n  
t h e  w o r d s  o f  R e p r e s e n t a t iv e  B a c o n , t h e  
A c t  w a s  in t e n d e d  to  c o m b a t  t h e  p r a c t ic e  o f  
" c e r t a in  i t in e r a n t ,  i r r e s p o n s ib le  c o n t r a c ­
to rs , w it h  i t in e r a n t ,  c h e a p , b o o t le g  la b o r ,  
[w h o ]  h a v e  b e e n  g o in g  a r o u n d  t h r o u g h o u t  
th e  c o un try ' ‘p ic k in g ’ o f f  a  c o n t r a c t  h e r o  
a n d  a  c o n t r a c t  th e r e ."

I d  a t  773, 101 S .C t .  a t  1463 ( c it a t io n s  o m it ­
te d ) . T h e  C o u r t  d id  n o t  e x p la in  w h o  t h e  
" c h e a p , b o o t le g  la b o r "  w e r e ,  w h e r e  t h e y  
c a m e  f r o m , o r  w h y  C o n g r e s s  f e l t  t h a t  i t  w a s  
f a ir  to  b e n e f i t  lo c a i la b o r  a t  t h e  e x p e n s e  o f  
t h e  " c h e a p , b o o t le g  la b o r ."  T h e  h is t o r y  o f  
t h e  A c t  in d ic a t e s  t h a t  t h e  c h e a p  la b o r e r s  
w e r e  m a in ly  S o u t h e r n  B la c k  w o r k e r s  w h o

I. During Congressional debute of llic kill Ihat 
became die Davis-Bacon Acl, one Congressman 
stated:

Reference tins been made to a contractor from 
Alabama who went to New York with bootleg 
labor. That is a fact. Thai contractor Itas 
cheap colored labor that lie transports, nnd lie
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w e r e  u s e d  b y  c o n t r a c to r s  i n  t h e  N o r t h  to  
w o r k  o n  f e d e r a l p r o je c t s .1 F o r  t h is  r e a s o n  
a n d  o th e r s , t h e  D a v is - B a c o n  A c t  h a s  b e e n  
c r i t ic iz e d  as  h a rm in g  m in o r i t ie s  n n d  b e in g  
m o t iv a t e d  b y  r a c is m . Sec J o h n  P . G o u ld  & 
G e o r g e  B it t l in g m a y e r ,  The Economics o f  the 
Davis-Bacon Act: A n  Analysis o f Prevail- 
ing  Wage Laws 8-9, 62-63 (1980); K e n n e t h  
M . R o b e r t s ,  Labor Law— The Davis Bacon 
Act, Another Setback fo r  Labor: B u ild ing  &  
Construction Trades' Department v. Dono- 
von, 10 J .C o r p .L .  277,279 (198-1).

M e r e ly  b e c a u s e  th e  f e d e r a l D a v is - B a c o n  
A c t  m a y  h a v e  r o o ts  in  p r o t e c t io n is m  a n d  
p r e ju d ic e  d o e s  n o t  m e a n  t h a t  it s  A la s k a  
c o u n t e r p a r t  w a s  e n a c te d  f o r  s im i la r ly  q u e s ­
t io n a b le  m o t iv e s . K n o w le d g e  o f  t h is  h is t o r y  
d o e s , h o w e v e r , c o u n s e l a g a in s t  n n  e a s y  a s ­
s u m p t io n  t h a t  t i l l s  is  le g is la t io n  w h o s e  b e n e f i ­
c e n t  p u b l i c  p u r p o s e  is  s o  a p p a r e n t  t h a t  i t  is  
n e c e s s a r i ly  e n t i t le d  to  a  b r o a d  c o n s t r u c t io n . 

O u r  c a s e  la w  s ta te s  t h a t  " [ t] l ie  f u n d a m e n ­
t a l p u r p o s e  o f  L i t t le  D a v is - B a c o n  is  t o  a s ­
s u r e  t h a t  e m p lo y e e s  e n g a g e d  in  p u b l i c  c o n ­
s t r u c t io n  r e c e iv e  a t  le a s t  t h e  p r e v a i l in g  
w a g e .” City &  Borough o f Sitka v. Con­
struction &  Gen. Laborers Local 042, 614 
P .2 d  227, 232 (A la s k a  19S2). T h is  s t a t e m e n t  
o f  p u r p o s e  d o e s  n o t  w it h o u t  f u r t h e r  a n a ly s is  
h e lp  to  d e t e r m in e  w h e t h e r  a  p a r t ic u la r  p r o ­
j e c t  s h o u ld  b e  t r e a te d  as  p u b l ic  c o n s t r u c t io n  
u n d e r  t h e  A c t . F ig u r in g  o u t  w h e t h e r  th e  
A c t  s h o u ld  a p p ly  in  t h is  e a se  r e q u ir e s  d is c o v ­
e r in g  w h a t  s p e c ia l c h a r a c t e r is t ic s  p u b l ic  c o n ­
s t r u c t io n  h a s  t h a t  ju s t i f y  a  p r e v a i l in g  w a g e  
la w  c o v e r in g  w o rk e r s  in  p u b l ic  c o n s t r u c t io n  
b u t  n o t  w o rk e r s  in  p r iv a t e  c o n s t r u c t io n .

A s  t h e  fa c ts  o f  t h is  c a s e  i l lu s t r a t e ,  t h e  
p r e v a i l in g  w a g e  r e q u ir e d  b y  L i t t le  D a v is -  
B a c o n  is  h ig h e r  t h a n  t h a t  w h ic h  w i l l  b e  p a id  
b y  a t  ie a s t  s om e  co s t- co nsc io us  o w n e r s  a n d  
c o n t r a c to r s . T h e  p u r p o s e  o f  t h e  A c t  is  th u s  
to  e s t a b l is h  a  w a g e  f lo o r  w h ic h  in c r e a s e s  t h e  
in c o m e  o f  w o rk e r s  it; p u b l ic  c o n s t r u c t io n . I t  
is  a  " m in im u m  w a g e  la w  d e s ig n e d  f o r  th e  
b e n e f i t  o f  c o n s t r u c t io n  w o rk e r s ."  United

puts them in cabins, and it is labor of that soil 
that is in competition with white labor 
throughout the country.

John P. Gould it George Bittlingmayer, The E co ­
nom ics o f  the Davis-Bacon Acl: An Analysis o f 
P rera iling ll'oge Laws 8 (1980).
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Stales v. Binghamton Constr. Co., 347 U .S . 
171, 178, 74 S .C t .  438, 442, 98 L . E d .  694 
(1954), quoted in  Fowler v. C ity  o f  Anchor­
age, 583 P .2 d  817, 822 n . 9 (A la s k a  1978). 
W it h  r e g a r d  to  t h is  p u r p o s e , t h e  n a t u r a l 
q u e s t io n  is  w h y  t h e  A c t  d o e s  n o t  a p p ly  t o  a l l 
c o n s t r u c t io n , p u b l ic  n n d  p r iv a t e .  T h e  l ik e ly  
a n sw e r  is  t h a t  a t t e m p t in g  to  a p p ly  t h e  A c t  to  
p r iv a t e  c o n s t r u c t io n  w o u ld  d is c o u r a g e  s o m e  
p r iv a t e  c o n s t r u c t io n ,  w h ic h ,  in  t u r n ,  w o u ld  
h u r t  t h e  c o n s t r u c t io n  w o r k e r s  w h o m  t h e  A c t  
is  in t e n d e d  to  b e n e f it .  P r e s u m a b ly ,  t h is  is  
n o t  a  p r o b le m  w it h  p u b l ic  c o n s t r u c t io n ,  b e ­
c a u s e  t h e  le v e l o f  p u b l i c  c o n s t r u c t io n  is  d e ­
t e r m in e d  b y  th e  n e e d s  o f  t h e  p u b l ic  a n d  b y  
p o l it ic a l c o n s id e r a t io n s ,  a n d  is  n o t  d e p e n d e n t  
o n  t h e  p r o f i t  m o t iv e .

T h is  s u g g e s ts  t h a t  p r o je c t s  b u i l t  w i t h  a  
fo r- p ro f it m o t iv e ,  e s p e c ia l ly  t h o s e  t h a t  a r e  in  
c o m p e t it io n  w it h  p r o je c t s  w h ic h  a r e  p u r e ly  
p r iv a t e  in  e v e r y  s e n s e , s h o u ld  n o t  b e  in c lu d e d  
w it h in  t h e  s t a t u t o r y  t e r m  " p u b l ic  c o n s t r u c ­
t io n ."

TV.

A  r e v ie w  o f  t h e  p u b l is h e d  o p in io n s  o f  t h e  
A la s k a  A t t o r n e y  G e n e r a l r e v e a ls  s o m e  o f  t h e  
e n o rm o u s ly  d iv e r s e  c ir c u m s t a n c e s  i n  w h ic h  
q u e s t io n s  c o n c e r n in g  t h e  a p p l ic a t io n  o f  t h e  
A c t  a r is e . I  g iv e  o n ly  a  f e w  e x a m p le s  h e r e  
a n d  in d ic a t e  t h e  c o n c lu s io n  o f  t h e  A t t o r n e y  
G e n e ra l:

M a r c h  14,1991 

D o e s  t h e  A c t  a p p ly  to  a  c o n t r a c t  a w a r d ­
e d  b y  t h e  s ta t e  f o r  t h e  c le a n- u p  o f  c o n t a m i­
n a t e d  d ir t  o n  p r iv a t e  la nd?

N o . T h e  c le a n- u p  w a s  n o t  a s s o c ia te d  
w i t h  a n  id e n t i f ia b le  p u b l ic  c o n s t r u c t io n  
p r o je c t  a n d  t h e  p r o p e r t y  w a s  n o t  in t e n d e d  
fo r  p u b l ic  u s e .

1991 In f o r m a l O p .A t t ’y  G e n . 201.

A p r i l  18,1986 

D o e s  t h e  A c t  a p p ly  to  w c a t h e r iz a t io n  
c o n t r a c ts  p a id  f o r  b y  t h e  s ta t e  f o r  im p r o v ­
in g  " low - in com e  hom es"?

N o . T h e  p r o p e r t y  im p r o v e d  is  p r iv a t e ly  
o w n e d  a n d  n o t  p u b l i c ly  u s e d . ( T h is  o p in ­
io n  r e v e r s e d  a n  o p in io n  o f  D e c e m b e r  30, 
1985, w h ic lt  c o n c lu d e d  t h a t  t h e  A c t  p r o b a ­
b ly  d id  a p p ly  to  w c a t h e r iz a t io n  c o n t r a c t s

b e c a u s e  t h e  s ta t e  a n d  p o l i t ic a l s u b d iv is io n s  
w e r e  t h e  c o n t r a c t in g  p a r t ie s .
1985 In f o r m a l O p .A t t ’y  G e n . 539.)
1986 In f o r m a l O p .A t t ’y  G e n . 321.

J u ly  3,1984
D o e s  t h e  A c t  a p p ly  to  a  c o n t r a c t  b e ­

tw e e n  a  b o r o u g h  a n d  n n  o i l  c o m p a n y  u n d e r  
w h ic h  t h e  o i l  c o m p a n y  a g r e e d  to  c o n s t r u c t  
a  n a t u r a l g a s  p ip e l in e  p a id  f o r  b y  t h e  
b o r o u g h  to  n n  in d u s t r ia l c e n te r?  T h e  o i l 
c o m p a n y  w i l l  o w n  t h e  p ip e l in e  s u b je c t  to  a  
tw o- yea r o p t io n  in  t h e  b o r o u g h  to  a c q u ir e  
o w n e r s h ip  o f  t h e  p ip e l in e  i f  i t  c a n  o b t a in  
t h e  n e c e s s a ry  p e rm it s  d u r in g  t h a t  p e r io d .

Y e s . E v e n  t h o u g h  o w n e r s h ip  m a y  r e ­
m a in  in  p r iv a t e  h a n d s , t h e  c o n t r a c t  is  d i ­
r e c t ly  w it h  a  p u b l ic  e n t it y .  T h e  p r o v is io n  
o f  g its  t o  t h e  in d u s t r ia l c e n t e r  w i l l  s e r v e  
t h e  in t e r e s t  o f  t h e  g e n e r a l p u b l i c  a n d  t h e  
b o r o u g lt  h o p e s  u lt im a t e ly  to  o w n  th e  p ip e ­
l in e .
1984 In f o r m a l O p .A t t ’y  G e n . 33.
D e c e m b e r  21,1983 

D o e s  t h e  A c t  a p p ly  to  a  c o n s t n ic t io n  
c o n t r a c t  b e tw e e n  a  r u r a l e le c t r i f ic a t io n  a s ­
s o c ia t io n  ( n o t  a  s ta t e  a g e n c y  o r  in s t r u m e n ­
t a lit y )  a n d  a  c o n t r a c to r  f o r  t h e  c o n s t r u c ­
t io n  o f  a  s u b s ta t io n  n n d  t r a n s m is s io n  l in e  
u s in g  s ta t e  funds?  T h e  l in e  a n d  s u b s ta t io n  
a r e  n e c e s s a r y  fo r  t h e  u t i l iz a t io n  o f  a  s ta t e  
h y d ro - e le c t r ic  p r o j .  c t  b u t  a r e  n o t  c u r r e n t ly  
o w n e d  b y  t h e  s ta te .

Y e s . T h e  p r o je c t  " in v o k e s  t h e  u n d e r ­
t a k in g  o r  p r o v is io n  o f  t r a d it io n a l g o v e r n ­
m e n t  f a c i l i t ie s ,  s e r v ic e s , o r  a c t iv it ie s "  a n d  
t h u s  is  c o v e r e d  b y  t h e  A c t  b e c a u s e  th e  
t r a n s m is s io n  l in e  a n d  s u b s t a t io n  a r c  n e e d ­
e d  to  u t i l iz e  t h e  s ta te- ow ned  h y d ro - e le c t r ic  
p r o je c t .  F u r t h e r ,  t h e  a u t h o r  o f  t h e  A t t o r ­
n e y  G e n e r a l’s  o p in io n  “u n d e r s ta n d [ s ] "  t h a t  
t h e  l in e  n n d  s u b s ta t io n  e v e n t u a l ly  w i l l  h e  
o w n e d  b y  t h e  s ta te .

1983 In f o r m a l O p .A t t ’y  G e n . 450.

J u n e  9,1983 
D o e s  th e  A c t  c o v e r  t h e  A la s k a  S ta te  

H o u s in g  A u t h o r i t y  in  g e n e r a l a n d  s p e c if i ­
c a l ly  w i t h  r e s p e c t  to  c o n s t r u c t io n  o f  a  s e n ­
io r  c it iz e n  h o u s in g  p r o je c t  i n  F a ir b a n k s?

A la s k a  S t a t e  H o u s in g  A u t h o r i t y  is  c o v ­
e r e d  a s  a  s ta t e  a g e n c y . C o n c e r n in g  t h e  
s e n io r  c it iz e n  h o u s in g  p r o je c t  t i i e  A c t  d o e s
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2. The only exception is the opinion relaling to trial Op.Att'y Gen. 421.
the exemption in AS 18.55.110. See 1983 Infor-

n o t  a p p ly  b e c a u s e  o f  a n  e x e m p t io n  (A S  
18.6C.I10) w h ic h  a p p l ie s  w h e r e  fe d o r a ’ 
f u n d in g  w o u ld  b e  je o p a r d iz e d  a s  i t  w o u ld  
f o r  t h e  F a ir b a n k s  p r o je c t  b e c a u s e  H U D  
r e g a r d s  t h e  s t a t e ’s  p r e v a i l i n g  w a g e  r a te s  
u n d e r  t h e  A c t  to  b e  " e x c e s s iv e ."
1983 In f o t m a l O p .A t t ’y  G e n . 421.
M a y  23,1983 

D o e s  t h e  A c t  c o v e r  a  s ta t e  g r a n t  t o  t h e  
A la s k a  N a t iv e  B r o t h e r h o o d  f o r  t h e  c o n ­
s t r u c t io n  o f  a  m e e t in g  ha ll?

N o . T h e  u s e s  to  w h ic h  t h e  b u i ld in g  w i l l  
b e  p u t  a r e  n o t  t h e  t y p e  t h a t  a r e  t r a d it io n ­
a l ly  p r o v id e d  b y  g o v e r n m e n t .  ( T h is  c o n ­
c lu s io n  w a s  s u b s e q u e n t ly  a f f ir m e d  in  Fed­
eration, 713 P .2 d  1208).

1983 In f o r m a l O p J V tt 'y  G e n . 395.
M a r c h  11,1983 

D o e s  t h e  A c t  a p p ly  t o  d e s ig n a t e d  g r a n t s  
to  p r iv a t e  n o n p r o f i t  c o r p o r a t io n s  to  c o n ­
s t r u c t  b u i ld in g s  s u c h  a s  a  d a y c a r e  c e n t e r ,  a  
" h u m a n  s e r v ic e s  c o m p le x ,"  a n d  a  p u b l i c  
w o rk s  fa c il ity ?

T h e  a n s w e r  d e p e n d s  o n  t h e  n a t u r e  o f  
t h e  p a r t ic u la r  p r o je c t .  I f  t h e  p r o je c t  in ­
v o lv e s  " th e  u n d e r t a k in g  o r  p r o v is io n  o f  
t r a d it io n a l g o v e r n m e n t  f a c i l i t ie s ,  s e r v ic e s , 
o r  a c t iv it ie s  i t  is  c o v e r e d  b y  t h e  A c t  . . ,  
[ h jo w e v e r , i f  t h e  w o r k  c o n t r a c t e d  o u t  is  n o t  
l i k e  t h a t  t r a d it io n a l ly  c a r r ie d  o u t  o r  p r o ­
v id e d  b y  g o v e r n m e n t ,  i t  is  n o t  c o v ­
e r e d .  . . . ”

1983 In f o rm td  O p .A t t ’y  G e n . 235.

I  t h in k  t h a t  a  r e v ie w  o f  t h e s e  e x a m p le s  
i l lu s t r a t e s  t h e  im p r u d e n c e  o f  s u b s t i t u t in g  t h e  
r u b r ic  " s ig n if ic a n t  s t a t e  in v o lv e m e n t "  fo r  
" p u b l ic  c o n s t r u c t io n ."  T h e  c le a n - u p  c o n t r a c t  
(1991 In f o r m a l O p .A t t ’y  G e n . 201), t h e  w ea th-  
e r iz a t io n  c o n t r a c t s  (1986 I n f o r m a l O p .A t t ' y  
G e n . 321), a n d  t h e  d e s ig n a t e d  g r a n t s  (1983 
In f o r m a l O p .A t t ' y  G e n . 235), a l l  s e e m  to  b e  
c o m p le t e ly  p u b l i c l y  f u n d e d — i t  w o u ld  b e  im ­
p o s s ib le  to  s a y  t h a t  t h e y  a r e  la c k in g  in  s ig n if ­
ic a n t  s ta t e  in v o lv e m e n t .  Y e t ,  b e c a u s e  o f  th e  
p r iv a t e  n a t u r e  o f  t h e  u s e  a n d  o w n e r s h ip  o f  
t h e  p r o p e r t y  in v o lv e d  in  e a c h  c a s e , i t  s e em s  
d if f ic u l t  to  a r g u e  w it h  t h e  c o n c lu s io n  t h a t  th e  
p r o je c t s  d o  n o t  in v o lv e  p u b l i c  c o n s t r u c t io n .

T h e  w id e  v a r ie t y  o f  fa c t  s it u a t io n s  i l lu s t r a t ­
e d  b y  t h e s e  e x a m p le s  c o u n s e ls  a g a in s t  a n  
a t t e m p t  to  d e v is e  a n  a l l- p u rp o s e  t e s t  to  d e ­
t e r m in e  w h e n  a  p r o je c t  Is  p u b l i c  c o n s t r u c ­
t io n . S t i l l ,  I  t h in k  t h a t  f o c u s in g  o n  w h a t  
s e e m  to  b e  t h e  tw o  m o s t  im p o r t a n t  fa c to r s  
r a t h e r  t h a n  t h e  f iv e  r e f e r r e d  to  in  t o d a y ’s 
m a jo r i t y  o p in io n  s h o u ld  b e  d is p o s it iv e  in  
m o s t  c a s e s . T h e  fa c to r s  to  w h ic h  I  r e f e r  a r e  
(1) t h e  n a t u r e  o f  t h e  in t e n d e d  u s e  o f  th e  
p u b l i c  w o r k  o r  b u i ld in g  a n d  (2) t h e  n a t u r e  o f  
t h e  o w n e r s h ip  o f  t h e  p u b l i c  w o r k  o r  b u i ld in g .

I  s e le c t  t h e s e  tw o  fa c to r s  f o r  t h e  f o l lo w in g  
r e a s o n s . A s k in g  w h e t h e r  t h e  n a t u r e  o f  t h e  
in t e n d e d  u s e  is  p u b l i c  o r  p r iv a t e  in  c h a r a c t e r  
fo c u s e s  o n  t h e  “p u b l ic "  a s p e c t  o f  t h e  s t a t u t o ­
r y  t e rm s  “p u b l i c  c o n s t n ic t io n ” a n d  " p u b l ic  
w o rk s ."  See A S  36.05, A S  36.95.010(3). 
F u r t h e r ,  in t e n d e d  p u b l i c  u s e  s e e m s  to  b e  a  
s in e  qua non f o r  t h e  a p p l ic a t io n  o f  t h e  A c t  in  
t h e  tw o  c a s e s  w e  h a v e  d e c id e d ,  Sitka, 644 
P .2 d  227, a n d  Federation, 713 P .2 d  1208, in  
t h e  f a c t  s it u a t io n s  o n  w h ic h  t h e  A t t o r n e y  
G e n e r a l’s  o p in io n s  a r e  b a s e d ,2 a n d  in  t h e  
o p in io n s  o f  o t h e r  s ta t e  c o u r t s  r e f e r r e d  to  in  
t o d a y ’s  o p in io n .

F o c u s in g  o n  p u b l ic  o w n e r s h ip  o f  a  w o r k  o r  
b u i ld in g  d ir e c t s  t h e  a n a ly s is  t o  t h e  c e n t r a ! , 
t h o u g h  n o t  e x c lu s iv e ,  m e a n in g  o f  t h e  s t a t u t o ­
r y  t e r m  " u n d e r  c o n t r a c t  f o r  t h e  s ta t e ."  See 
A S  36.95.010(3). I n  Sitka  a n d  Federation 
t h e  p r e s e n c e  o r  a b s e n c e  o f  p u b l i c  o w n e r s h ip  
is  c o n s is t e n t  w i t h  t h e  r e s u lt s  r e a c h e d . T h u s ,  
in  Sitka, t h e  p r o je c t  w a s  p u b l i c l y  o w n e d  a n d  
t h e  A c t  a p p l ie d ,  a n d  in  F t ’ ration  t h e  p r o ­
j e c t  w a s  p r iv a t e ly  o w n e d  a n d  t h e  A c t  d id  n o t  
a p p ly .  T h is  p a t t e r n ,  h o w e v e r ,  d o e s  n o t  h o ld  
in  a l l  o f  t h e  s ta t e  c a s e s  r e f e r r e d  to  in  t o d a y ’s 
o p in io n . I n  in d u s t r ia l d e v e lo p m e n t  n g e n c y  
c a s e s  p r o je c t s  a r e  p u b l ic ly  o w n e d  s u b je c t  to  
lo n g - te rm  le a s e s  to  p r iv a t e  b u s in e s s e s . T h is  
f o rm  o f  o w n e r s h ip  e x is t s  to  f a c i l i t a t e  f in a n c ­
in g  w i t h  ta x  e x e m p t  b o n d s  a n d  is  h e ld  n o t  to  
r e q u ir e  a p p l ic a t io n  o f  p r e v a i l in g  w a g e  s ta t ­
u te s . See Daniels v. C ity  o f Fort Smith, 268 
A r k . 167, 594 S .W .2 d  238, 239-11 (1980); 
Z ickuhr v. Bowling, 97 IU .A p p .3 d  534, 53 
Il l- D e e . G5, 423 N .E .2 d  257 (1981); Gregory 
v. C ity  o f  Lcwisport, 3G9 S .W .2 d  133, 135-36
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(Ky .l9 G3 ); E ric  County Indus. Dev. Agency 
v. Roberts, 94 A .D .2 d  632, 465 N .Y .S .2 d  301
(1983), affd, 63 N .Y .2 d  810, 482 N .Y .S .2 d  267, 
472 N .E .2 d  43 (1984); Pcnfic ld  Mechanical 
Contractors, Inc. v. Roberts, 119 M is c .2 d  105, 
462 N .Y .S .2 d  393 ( N .Y .S u p .) ,  affd, 98 A-D .2d 
992, 470 N .Y .S .2 d  1021 (1983), affd, 63 
N .Y .2 d  784, 481 N .Y .S .2 d  72, 470 N .E .2 d  870
(1984). I n  t h e s e  c a s e s , p r iv a t e  u s e  o f  t h e  
p r o je c t  w a s  o f  o v e r r id in g  im p o r t a n c e . R e ­
f e r r in g  to  t h e  fact, s it u a t io n s  p r e s e n t e d  in  t h e  
A t t o r n e y  G e n e r a l' s  o p in io n s ,  w h e t h e r  o w n e r ­
s h ip  is  o r  is  e x p e c t e d  to  b e  p u b l i c  is  c o n s is ­
t e n t  w it h  t h e  r e s u l t s  r e a c h e d  i n  a l l  o f  t h e  
cases  e x c e p t  f o r  t h e  d e s ig n a t e d  g r a n t s  c a s e  
(1983 In f o r m a l O p .A t t ' y  G e n . 235) w h e r e  d e ­
s p it e  p r iv a t e  o w n e r s h ip ,  p u b l i c  u s e  w a s  h e ld  
to  c o n t r o l .

W h e r e  a  p r o je c t  i s  o n e  i n  w h ic h  t i i e  tw o  
fa c to rs , n a t u r e  o f  u s e  a n d  n a t u r e  o f  o w n e r ­
s h ip , c o in c id e ,  w h e t h e r  o r  n o t  t o  a p p ly  t h e  
A c t  c a n  b e  e a s ily  r e s o lv e d . I f  a  b u i ld in g  is  
in t e n d e d  f o r  a  u s e  w h ic h  is  t r a d it io n a l ly  a s so ­
c ia t e d  w it h  g o v e r n m e n t  a n d  i t  is  g o v e rn m e n t-  
o w n e d , t h e  c o n t r a c t  to  b u i ld  t h e  b u i ld in g  
s h o u ld  c le a r ly  c o m e  w i t h in  t h e  t e rm s  o f  t h e  
A c L  A  s ta te- ow n e d  b u i ld in g  u s c r' f o r  s ta t e  
o f f ic e s , a  m u n ic ip a l it y - o w n e d  b u i ld in g  u s e d  
fo r  a  s c h o o l,  a n d  state-  o r  m u n ic ip a l it y - o w n e d  
a ir p o r t s  o r  r o a d s  a r e  j u s t  a  f e w  o f  t h e  n u m e r ­
o u s  e x a m p le s  t h a t  f i t  in  t h is  c a t e g o r y . S im i ­
la r ly ,  w h e r e  t h e  u s e  o f  a  b u i ld in g  is  o n e  
w h ic h  is  n o t  t r a d it io n a l ly  a s s o c ia te d  w i t h  g o v ­
e r n m e n t  a n d  t h e  b u i ld in g  is  p r iv a t e ly  o w n e d ,

3. See Federation, 713 I’.2d 1203.

4. See 1991 Informal Op.Att'y Gen. 201, the Attor­
ney General’s opinion concerning wcathcriza- 
tion.

5. See Gregory. 369 S.W.2U at 135-36.

6. Sec AS 37.13.120(g)(l6), which permits the 
Alaska Permanent Fund to own all of a commer­
cial real estate project if the total value of ail rea! 
estate investments of the fund do not exceed 
$150 million (if total real estate investments ex­
ceed $150 million, equity participation is limited 
to no more than a sixty-seven percent beneficial 
ownership interest in any particular project).

7. However, case law front other states suggests 
that the nature of the use of the project is gener­
ally the most important factor. See D an ie ls , 594 
S.W.2d at 238-40 (industrial facility backed ly 
public financing not subject to prevailing wage

I  s u g g e s t  t h a t  t h e  A c t  c le a r ly  s h o u ld  n o t  
a p p ly  e v e n  i f  t h e r e  is  s ig n if ic a n t  s t a t e  fund-  

' in g . E x a m p le s  w o u ld  in c lu d e  c o n s t r u c t io n  
w it h  s ta t e  fu n d s  o f  a  p r iv a t e ly  o w n e d  b u i ld ­
i n g  to  b e  u s e d  a s  a  m e e t in g  p la c e  f o r  a  
p r iv a t e  o r g a n iz a t io n ,5 o r  a  c o n t r a c t  b e tw e e n  
t h e  s ta t e  a n d  a  c o n t r a c t o r  to  im p r o v e  t h e  
e n e r g y  e f f ic ie n c y  o f  a  p r iv a t e ly  o w n e d  b u i ld ­
i n g  u s e d  a s  a  p r iv a t e  h o m e .4

T h e  d if f ic u lt  c a s e s  a r e  t h o s e  w h e r e  t h e r e  is  
p r iv a t e  o w n e r s h ip ,  b u t  a  t r a d it io n a l ly  p u b l ic  
u s e , o r  p u b l i c  o w n e r s h ip ,  b u t  a  t r a d it io n a l ly  
p r iv a t e  u s e . A n  e x a m p le  o f  t h e  f o rm e r  
m ig h t  in c lu d e  a  p r iv a t e ly  o w n e d  b u i ld in g  
w h ic h  is  s u b je c t  to  a  lo n g - te rm  le a s e  to  t h e  
s ta t e  f o r  a  p u b l ic  u s e  w h ic h  w a s  e n t e r e d  in t o  
p r io r  to  c o n s t r u c t io n .5 E x a m p le s  o f  t h e  la t ­
t e r  w o u ld  in c lu d e  a  s ta te- ow n e d  b u i ld in g  
w h ic h  t h e  s ta t e  h a s  a c q u ir e d  m e r e ly  fo r  i n ­
v e s tm e n t  p u r p o s e s  b u t  t h e  u s e  o f  w h ic h  is  
p r iv a t e  in  n a t u r e ,6 o r  w h e r e  t h e  s ta t e  a c ­
q u ir e s  b y  o r  in  l ie u  o f  fo r e c lo s u r e  a  s t r u c t u r e  
d e d ic a t e d  to  p r iv a t e  u s e s  w h ic h  m u s t  b e  r e ­
h a b i l i t a t e d . T h e s e  a r e  c a s e s  w h e r e  t h e  fa c ­
t o r s  o f  o w n e r s h ip  a n d  u s e  p o in t  i n  o p p o s it e  
d ir e c t io n s . I n  o r d e r  to  d e c id e  w h e t h e r  th e  
p r o je c t s  in  s u c h  c a s e s  a r e  " p u b l ic  c o n s t r u c ­
t io n ” a d d it io n a l a n a ly s is  w i l l  b e  n e e d e d .7

V .

I  v ie w  t h e  p r o je c t  in  t h is  c a s e  a s  o n e  in  
w h ic h  t h e  u s e  a n d  o w n e r s h ip  fa c to r s  c o in c id e . 
B o t h  in d ic a t e  t h a t  t i ie  c o n s t r u c t io n  o f  th e

law because It was nc* for public use); Zickuhr, 
53 III.Dec. at 67-70, 423 N E.2d at 259-62 (pri­
vate warehouse paid for with municipal bonds 
not for public use and consequently not covered 
by prevailing wage law); Gregory, 369 S.W.2d at 
135 (Industrial plant financed by public bonds 
not subject to prevailing wage statute, since stat­
ute "aired primarily at construction of buildings 
for p id it ic  use "); N a t io n a l R .R . Passenger Corp. 
v. Hartnett. 169 A.D.2d 127, 572 N.Y.S.2U 386, 
388-90 (1991) (construction of railroad line for 
private rail company not subject to prevailing 
wngc law even though stale provided 40% of 
financing, had right to veto contractors and sig­
nificant changes in project, and retained contin­
gent reversionary rights); Er ic , 465 N.Y.S.2d nl 
305-06 (printing plant given public financing not 
"public works" and not covered by prevailing 
wage law, as "public works" are those projects 
constructed for public use); Penpeld, 462 
N.Y.S.2d at 395 (private office and storage facili­
ty not public woiks within meaning of prevailing 
wage statute because it was not for public use).
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C o m f o r t  I n n  is  n o t  w i t h in  t h e  c o v e r a g e  o f  t i i e  
A c t .

T h e  C o m f o r t  I n n  is  u s e d  a s  a  h o t e l I t  is  
a v a i la b le  f o r  u s e  to  h o t e l p a t r o n s  in  a  m a n n e r  
w h ic h  is  n o t  a t  a l l  d if f e r e n t  f r o m  a n y  p r iv a t e  
h o t e l a n d  i t  is  in  c o m p e t i t io n  w i t h  o t h e r  
h o te ls . I t s  u s e  is , in a r g u a b ly ,  p r iv a t e .8

T h e  o w n e r s h ip  f a c t o r  a ls o  w e ig h s  a g a in s t  
a p p l ic a t io n  o f  t h e  A c t . T h e  A la s k a  R a i lr o a d  
C o r p o r a t io n  h o ld s  a  m in o r i t y  o w n e r s h ip  p o s i­
t io n ,  f o r t y  p e r c e n t ,  in  In n - V e s tm e n t  A s s o c i­
a t e s  o f  A la s k a , t h e  p a r t n e r s h ip  w h ic h  o w n s  
t h e  C o m f o r t  I n n .  I  c o n s id e r  t h a t  m in o r i t y  
o w n e r s h ip  o n  t h e  p a r t  o f  t h e  s ta t e  d o e s  n o t  
s a t is f y  t h e  p u b l i c  o w n e r s h ip  f a c t o r  f o r  tw o  
r e a s o n s . F ir s t ,  A S  36.95.010(3) d e f in e s  " p u b ­
l i c  c o n s t r u c t io n "  a s  c o n s t r u c t io n  " u n d e r  c o n ­
t r a c t  f o r  t h e  s ta te ,"  a n d  t h e  p a r t n e r s h ip  is  
n o t  a n  a l t e r  e g o  o f  t h e  s ta t e . S e c o n d , m in o r ­
i t y  s h a r e s  in  e n t e r p r is e s  a r e  t y p ic a l ly  a c ­
q u ir e d  f o r  in v e s tm e n t— p r o f it- m a k in g — r e a ­
s o n s .0

F o r  t h e  a b o v e  r e a s o n s , I  c o n c lu d e  t h a t  t h e  
c o n s t r u c t io n  o f  t h e  A n c h o r a g e  C o m f o r t  I n n  
w a s  n o t  " p u b l ic  c o n s t r u c t io n "  o r  a  " p u b l ic  
w o r k "  to  w h ic h  t h e  A c t  a p p l ie s .  B o t h  t h e  
u s e  a n d  t h e  o w n e r s l i ip  o f  t h e  p r o je c t  in d ic a t e  
t h a t  t h e  A c t  s h o u ld  n o t  a p p ly .

S7\______
[O f«IYHUKBI*STCUM>

8. Today's opinion refers lo a use factor but dis­
cusses public purpose rather than public use in 
its application of that factor. The existence of a 
public purpose is of course a requisite for any 
state spending. Article IX. section 6 of the Alas­
ka Constitution prohibits any appropriation of 
public money "except for n public purpose." 
Consistent with the public purpose clause of our 
constitution, public money can be spent on pri­
vate buildings. See Walker Alaska S late Mort­
gage Ass'll, 416 P.2d 245, 251-53 (Alaska 1966); 
D iA n n o iu l v. Alaska State Dev. Cutp., 376 P.2d 
717, 721-22 (Alaska 1962). This docs not mean, 
however, that the uses of the private buildings 
thus bcncfittcd arc in any sense public. The 
distinction between a public purpose which justi­
fies the expenditure of funds and the public use 
of a project which justifies application of a pre­
vailing wage law lias received judicial recogni­
tion. See Danie ls, 594 S.VV.2d at 240 ("(WJc find 
no language ... which indicates that (he terms

J o h n  W A S K E Y ,  A p p e l l a n t ,

v .

M U N I C I P A L I T Y  O F  A N C H O R A G E ,  
A p p e l le e .

N o .  S-6549.

S u p r e m e  C o u r t  o f  A la s k a .

J a n . 12, 1996.

A r r e s t e e  s u e d  m u n ic ip a l i t y  f o r  n e g l i ­
g e n c e , c o n s t it u t io n a l v io la t io n s ,  a n d  f a ls e  a r ­
r e s t  a n d  fa ls e  im p r is o n m e n t .  T h e  S u p e r io r  
C o u r t ,  T h i r d  J u d ic ia l D is t r ic t ,  A n c h o r a g e , 
M i l t o n  M . S o u t e r ,  J . , g r a n t e d  s u m m a r y  j u d g ­
m e n t  in  f a v o r  o f  m u n ic ip a l i t y ,  a n d  a r r e s t e e  
a p p e a le d . T h e  S u p r e m e  C o u r t ,  M a t t h e w s , 
J . , h e ld  th a t :  (1) a r r e s t in g  o f f ic e r  h a d  n o  
d u t y  o f  c a r e  to  p r o p e r ly  a s c e r t a in  a n d  r e c o r d  
a r re s te e 's  id e n t i t y ,  a n d  (2) a r r e s t  o f  a r r e s t e e  
p u r s u a n t  t o  f a c ia l ly  v a l id  a r r e s t  w a r r a n t  f o r  
a r r e s t e e ’s  b r o t h e r  d id  n o t  g iv e  r is e  to  c la im  
fo r  fa ls e  im p r is o n m e n t .

A f f ir m e d .

1. M u n i c i p a l  C o r p o r a t io n s  ©=>747(3)

A r r e s t in g  o f f ic e r  o w e d  a r r e s t e e  n o  d u t y  
o f  c a r e  to  p r o p e r ly  a s c e r t a in  a n d  r e c o r d  a r ­
r e s t e e ’s  id e n t i t y ,  a n d  t h u s  a r r e s t e e  c o u ld  n o t  
m a in t a in  a c t io n  a g a in s t  m u n ic ip a l i t y  f o r  n e g ­
l ig e n c e  b a s e d  o n  h is  e r r o n e o u s  a r r e s t .

■public purpose' and 'public use' arc synony­
mous “); Z irk lllir , 53 lll.Dcc. at 69, 423
N.E.2d at 261 ("While It seems clear that the city 
... will publicly benefit from the employment 
opportunities afforded by the presence of the 
new warehouse, and while it is also clear that the 
provisions of the Bond Act arc for a public pur­
pose and benefit, it is just as clear that the actual 
use of the project is private in nature."); Erie, 
465 N.Y.S.2d at 306 ('The public purpose of the 
financing scheme must not be confused with the 
purely private purpose of the venture itself, its 
structure and its operation.").

9. This rationale seems appropriate, given that 
the legislature chose not to extend the Act lo 
private projects, probably because the Act would 
tend to discourage some privute projects. See 
supra § III.

W A S K E Y  v .  M U N I C I P A L I T Y  O F  A N C H O R A G E  A la s k a  343
C ite  a* 909 P.2J 342 (A li.k a  1996)

2 . F n l s c  Im p r is o n m e n t  ©=2, 16
F a ls e  a r r e s t  a n d  f a ls e  im p r is o n m e n t  a r e  

n o t  s e p a r a t e  to r ts ;  f a ls e  a r r e s t  is  o n e  w a y  to  
c o m m it  f a ls e  im p r is o n m e n t .

3. F a ls e  Im p r is o n m e n t  ©=>2
E le m e n t s  o f  f a ls e  a r r e s t- im p r is o n m e n t  

t o r t  a r e  r e s t r a in t  u p o n  p la in t i f f s  f r e e d o m , 
w it h o u t  p r o p e r  le g a l a u t h o r i t y .

4. F a ls e  Im p r is o n m e n t  ©=>12
M u n ic ip a l it y ' s  e r r o n e o u s  a r r e s t  o f  a r r e s ­

te e  p u r s u a n t  t o  f a c ia l ly  v a l id  a r r e s t  w a r r a n t  
f o r  a r r e s te e 's  b r o t h e r  d id  n o t  g iv e  r is e  to  
c la im  f o r  f a ls e  im p r is o n m e n t .

E r i c  C h a n c y  C r o f t ,  H e d la n d ,  F le is c h e r ,  
F r ie d m a n ,  B r e n n a n  &  C o o k e , A n c h o r a g e ,  f o r  
A p p e l la n t .

S t e p h a n ie  G a lb r a it h  M o o r e ,  A s s is t a n t  M u ­
n ic ip a l A t t o r n e y ,  M a r y  I { .  H u g h e s ,  M u n ic ip a l 
A t t o r n e y , A n c h o r a g e ,  f o r  A p p e l le e .

B e f o r e  C O M P T O N ,  C .J . ,  a n d  
R A B IN O W IT Z ,  M A T T H E W S  a n d  
E A S T A U G H ,  J J .

O P IN IO N  

M A T T H E W S ,  J u s t ic e .

I .  FACTS A N D  PROCEEDINGS  

E v a n  W a s k c y  ( E v a n )  w a s  a r r e s t e d  a n d  
c h a r g e d  w i t h  a s s a u lt  a f t e r  e n g a g in g  in  a 
s t r e e t  f ig h t .  H e  t o ld  t h e  a r r e s t in g  o f f ic e r  
t h a t  h is  n a m e  w a s  J o h n  E v a n  W a s k c y ,  w h ic h  
is  a c t u a l ly  h is  b r o t h e r ’s n a m e . E v a n  th e n  
ju m p e d  b a i l  a n d  a  b e n c h  w a r r a n t  w a s  is s u e d  
r e q u ir in g  t h e  a r r e s t  o f  " J o h n  E v a n  W a s k e y ” 
fo r  f a i l in g  t o  a p p e a l-. A p p e l la n t  ( J o h n )  w a s  
a r r e s t e d  o n  t h e  w a r r a n t  a n d  d e t a in e d  f o r  t e n  
d a y s . W h e n  t h e  M u n ic ip a l i t y  le a r n e d  t h a t  i t  
w a s  E v a n ,  n o t  J o h n , w h o  w a s  o r ig in a l l y  ar-

I. In D.S.W . V. Fairbanks North Star Borough 
Schoo l D istrict, this court articulated the factors 
to he considered in determining whether an "ac­
tionable duly of care" exists;

The foreseeability of harm to the plaintiff, the 
degree of certainty that the plaintiff sulk-red 
Injury, the closeness of the connection between 
the defendant’s conduct and the injury suf­
fered, the mural blame attached lo the defen­
dant’s conduct, the policy of preventing future 
hnrm, the extent of the burden to the defen­
dant and consequences to the community of 
imposing a duty to exercise care with resulting 
liability for breach, and the availability, cost

re s t e d  n n d  c h a r g e d , t h e  c h a r g e s  a g a in s t  J o h n  
w e r e  d is m is s e d .

J o h n  f i le d  a  c i v i l  a c t io n  in  t o r t  a g a in s t  t h e  
M u n ic ip a l i t y  c o n t a in in g  c o u n t s  s o u n d in g  in  
n e g l ig e n c e , c o n s t it u t io n a l v io la t io n s ,  a n d  fa ls e  
a r r e s t  a n d  fa ls e  im p r is o n m e n t .  T h e  M u n ic i ­
p a l it y  m o v e d  fo r  s u m m a r y  ju d g m e n t  o n  e a c h  
c o u n t . T h e  s u p e r io r  c o u r t  g r a n t e d  t h e  M u ­
n ic ip a l it y ' s  m o t io n . J o h n  a p p e a ls .

O n  a p p e a l, J o h n  a r g u e s  t h a t  a n  a r r e s t in g  
o f f ic e r  o w e s  a  d u t y  o f  c a r e  e n f o r c e a b le  i n  t o r t  
to  e n s u r e  t h a t  p e o p le  a r r e s t e d  a r e  w h o  t h e y  
s a y  t h e y  a r e ,  a n d  t h a t  t h e  a r r e s t in g  o f f ic e r  
n e g l ig e n t ly  f a i le d  to  p e r f o r m  t h is  d u t y .  S e c ­
o n d , J o h n  a r g u e s  t h a t  h is  c la im  f o r  f a ls e  
a r r e s t  s h o u ld  n o t  h a v e  b e e n  d is m is s e d  a s  
t h e r e  is  n o  m u n ic ip a l im m u n i t y  f o r  f a ls e  a r ­
r e s t .

I n  r e s p o n s e , t h e  M u n ic ip a l i t y  a r g u e s  t h a t  
n e g l ig e n t  p o l ic e  in v e s t ig a t io n  in t o  t h e  id e n t i ­
t y  o f  a  p e r s o n  a r r e s t e d  v io la t e s  n o  d u t y  
e n f o r c e a b le  in  t o r t . I n  a d d it io n ,  t h e  M u n i c i ­
p a l it y  a r g u e s  t h a t  n o  s u i t  f o r  f a ls e  a r r e s t  m a y  
b e  m a in t a in e d  a g a in s t  t h e  M u n ic ip a l i t y  b e ­
c a u s e  t h e  a r r e s t  o f  J o h n  w a s  m a d e  p u r s u a n t  
to  a  f a c ia l ly  v a l id  w a ir a n t .  W e  a g r e e  w i t h  
t h e  M u n ic ip a l i t y  o n  b o t h  p o in t s  a n d  t h u s  
a f f ir m .

I I .  DISCUSSION
A . D uty  o f  Care 

[1] J o h n  a r g u e s  t h a t  p o l ic e  o f f ic e r s  o w e  a  
d u t y  o f  c a r e  to  p r o p e r ly  a s c e r t a in  a n d  r e c o r d  
a n  a r re s te e 's  id e n t i t y .  I n  h is  o p e n in g  b r ie f  
h e  s u g g e s ts  t h a t  t h is  d u t y  s h o u ld  b e  fo u n d  to  
e x is t  b a s e d  o n  t h e  fa c to r s  a r t ic u la t e d  b y  t h is  
c o u r t  in  D.S.W. v. Fairbanks N orth  S ta r 
Borough School D istrict, 628 P .2 d  55-1, 555 
(A la s k a  1981),1 W e  h a v e  d e c id e d  t w o  c a s e s  
m o r e  c lo s e ly  r e la t e d  to  t h is  c a s e  w h ic h  m a k e

and prevalence of insurance for the risk in­
volved.

D.S.W ., 628 P.2J 554. 555 (quoting Peter U'. V. 
San Franc isco U n ified  S choo l D istr ict, 60 Cal. 
App.3d 814, 131 Cal.Rptr. 854. 859-60 (1976)).

In this case John argues that "the harm to 
[him] is foreseeable, the injury is certain, the 
connection between the conduct and tlte injury is 
close, the policy of preventing future harm is 
important, the burden on defendant is relatively 
light, the consequences for the community arc 
positive, nnd it is more feasible for the Munici­
pality to procure insurance."



A L A S K A  A F X .  ~ C I O
2501 Commercial D rive • Anchorage, Alaska 99501' 907-258-6284 • Fax 274-0570

MANOFREY
Executive President

A p ril 30, 2001

Senator Randy P h illip s  
A laska State Cap ito l, Room  103 
Juneau, A K  99801-1182

Dear Senator P h illip s:

I am w riting to let you know  that A laska  AJFL-CIO  supports the leg islation  being proposed by  
the A laska R a ilroad  and the U n ited  Transportation U n ion  w hich  w ill c la rify  that em ployees o f 
the corporation arc covered by A lask a ’s W age and H our A c t and w h ich  w ill also a llo w  the train 
and engine m en on the Railroad, represented by the U nited  Transportation U n io n  to opt out o f  
the W age and H our A c t i f  the parties m utually agree to do so in  a co llective  bargaining  
agreem ent I understand that the U T U  em ployees arc negotiating to w ork as exem pt salaried  
em ployees. I also understand that the U T U  em ployees are subject to the federal Hours o f  Service  
A ct so there is no danger o f excessive or unreasonable w ork hours fo r the em ployees involved.

Thank you for your attention to this matter.

Sincerely,

Executive President 
A laska A F L -C IO



F I S C A L  N O T E
ST A T E  O F  A L A SK A  F is c a l N o te  N u m b e r: ________

2001 L E G IS L A T IV E  S E SS IO N  Bill V e rs io n : S B  170

() P u b lis h  D a te : ________

Revision Date/Time (Note if correction): 04/12/2001 12:30p.m. Dept. Affected: DCED
Title: Wage and Hour protections for employees of BRU: ARRC
the Alaska Railroad_______________________________________Component: ______
Sponsor: Senate Labor and Commerce by request________  ______
Requester: Senate Labor and Commerce_________________ Component Number:___ ______

Expenditures/Revenues_________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES__________

CHANGE IN REVENUES ( ) |

FUND SOURCE____________________________________________(Thousands of Dollars;
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any current year (FY2001) cost: 0.0

Check this box (X) if funding for this bill is included in the Governor's FY 2002 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
Sena te  B ill 170 do e s  not im pact the state’s budget be cau s e  the A laska Ra ilroad does not requ ire any  state fund ing to operate. 
A laska Ra ilroad em p lo y e e s  are pa id  for through corporate revenues . T hey  are not cove red  by state p u b lic  em p lo y ee  contracts, nor 
do they rece ive  state-funded pens io ns  and benefits . A pprox im ate ly 545 of the A laska Railroad's em p lo y e e s  are represented by five 
un io ns  that negotia te contracts w ith the corporation .

Prepared by: 
Division

Approved by: 
Agency

(Rev 2/7/2001 OMB)

Wendy Lindskoog, Director External Affairs______________
Alaska Railroad Corporation__________________________

Commissioner Deborah B. Sedwick_______________________
Department of Community & Economic Development________

For distribution information, call the Governor's Legislative Office

Phone (907)265-2498
Date/Time 04/12/2001 12:30p.m. 

Date 4/12/2001

P a g e  1 o f  1__





F I S C A L  N O T E
STATE O F ALASKA
2002 L EG ISLA T IV E SESSION

Revision Date/Time (Note if correction):____________
Title Municipal Protests of Gaming Permits

F isca l N o te  N um ber:

B ill V e rs ion :

() P ub lish  D ate :

Dept. Affected:
; bru  _ _
"Component

SB 175

Revenue
Revenue Operations
Tax Division

Sponsor
Requester

Senator Elton
Senate Labor and Commerce

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

2476

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Srrvices
Travel
Contractual 10.0 10.0 10.0 10.0 10.0 10.0
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 10.0 10.0 10.0 10.0 10.0 10.0

CAPITAL EXPENDITURES I

CHANGE IN REVENUES ( ) !

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 10.0 10.0 10.0 10.0 10.0 10.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 10.0 10.0 10.0 10.0 10.0 10.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page if necessary)

* This fiscal note anticipates that two charitable gaming license cases would go to formal hearing each 
year. The $10.0 contractual expense is to cover the cost of a contracted hearing officer for those cases. 
The actual costs would vary and the actual number of cases would determine the amount needed.

Prepared by: Carl Meyer
Division Tax Division

Phone 465-2343
Date/Time 1/28/02 12:13 PM

Approved  by: L a rry  P e rs ily . D epu ty  C o m m iss io n e r

A g e n cy  D e p a rtm e n t o f R evenue_____________

D ate  0 1 /28 /2 0 0 2

(Revised 9/2001 OMB) Page 1 o f 3__



Page 2 of 3

Department o f Revenue F iscal Note and Bill A nalysis
SB 175 -  Jan u ary  28, 2002

• Section 1 am en d s  AS 05.15.030(a) to permit a municipality to protest, by resolution, 
the issuance  of a permit or license to an applicant for the authority to conduct a 
gaming activity within the jurisdiction of the municipality, or to recom m end conditions 
to be placed on the permit or license. The resolution m ust s ta te  the rea so ns  for the 
protest. The Department of Revenue shall deny the permit or license, or condition 
the permit or license a s  recom m ended by the resolution, un less  the departm ent 
finds following a hearing that the protest or conditions a re  arbitrary, capricious or 
unreasonable , or that the conditions conflict with s ta te  law.

A municipality may file a protest with the departm ent only after it h as  provided the 
applicant a hearing to present a d e fense  ( L i n e  1 1 , P a g e  1 ). Although we believe the 
spo nso r  intends that this first hearing be held by the municipality, and  not the 
departm ent, it is not entirely clear in the draft legislation, and we recom m end that 
the  language be clarified.

The departm ent then m ust hold its own hearing on the municipality’s  protest against 
the license issuance  or renewal ( L i n e  3 , P a g e  2 ) .

• Section 2 provides that a municipality holding a license or permit that com petes  with 
the applicant may only protest the  issuance of the permit or license b ased  upon the 
applicant's failure to pay municipal taxes, and may not otherwise recom m end 
conditions on the permit or license.

Analysis
The draft bill a s  written would require two hearings. The first hearing would be at the 
municipal level. Following that hearing, a municipality may protest the license issuance 
or renewal to the departm ent. That would then initiate a second  hearing —  this time at 
the departm ent level —  to consider the protest.



Department o f Revenue F iscal Note and Bill A nalysis
SB 175 -  Jan u ary  28, 2002
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Each departm ent hearing will require a hearing exam iner to hear, decide and  issue  a 
written decision in the matter. Each hearing will also require an ap p ea ls  officer from the 
Tax Division, a s  well a s  a  representative from the Gaming Section. There are  more 
than 1,000 licensed organizations statewide, authorized to conduct charitable gaming, 
and more than 40 licensed operators and multiple-beneficiary perm itees in business  
ac ross  the s ta te . The volume of protests, and therefore the  volume of hearings, 
genera ted  by this legislation could be sizable, although we do not expect that 
municipalities would protest very many licenses.

Under this draft legislation, the departm ent must deny the application unless  it finds a 
protest or recom m ended  conditions to be arbitrary, capricious or unreasonable . The 
departm ent would prefer more param eters  within the legislation to direct us in deciding 
these  ca ses .  W e believe any adverse  decision to an applicant is likely to be litigated, 
considering the departm ent's  experiences with the gaming industry.

The legislation also would allow municipalities to recom m end conditions for a permit or 
license, something that the departm ent finds problematic. This will have the effect of 
inserting the s ta te  between disputes of the municipalities and applicants, which is 
something the departm ent would prefer to avoid.

There is only a narrow time frame between the application filing and the beginning of 
the new gaming year. Therefore, the departm ent’s  experience is that denying or 
conditioning a permit will m ean  that everything related to that action must be expedited 
within that narrow time frame. Furthermore, Alaska courts have enjoined actions that 
deny a permit until the applicant is afforded due process, which includes appeal rights. 
Thus, all actions related to the application are undertaken on a com pressed  schedule.
In the interim, the departm ent may not be able to deny or condition the permit or license 
until the dispute is finally resolved.



S e n a t o r  K i m  E l t o n

SB 175

G ra n tin g  Local G o v ern m en ts  the  R ig h t to P ro test G am in g  P erm its

Sponsor Statem ent

C haritab le  gam ing  in A laska is big business. In 2000 A laskans b o u g h t m ore than 
$300 m illion w o rth  of p u ll tabs an d  bingo cards, up  $7 m illion from  the y ear before. 
W hile som e of the m oney  goes to n o n p ro fit o rgan izations, v en d o rs  an d  op era to rs  also 
see sign ificant rev en u e  from  A laskans w ho like to gam ble. Local go v ern m en ts  
som etim es find  them selves w ith o u t the tools they need  to h an d le  d isp u tes  w ith  
gam bling opera tions tha t function u n d er s ta te  law.

W ithout this bill, a local go v ern m en t hav in g  trouble  w ith  a gam ing  o p era tio n  has 
lim ited options: it could  ban  all charitab le  gam ing, b an  on ly  pu ll-tabs, or forever 
p roh ib it a p a rticu la r ind iv idual or g ro u p  from  conducting  gam ing  activ ities in  the 
m unicipality . SB 175 creates an  in te rm ed ia te  s tep  before such d rastic  action  m ust be 
taken by g iv ing  local governm en ts  the righ t to p ro te s t charitab le gam ing  perm its, just as 
they can alcohol licenses.

A ccording  to the A lcoholic B everage C ontro l board , the m ost com m on reasons 
for p ro testing  liquor licenses are failure to m eet local safety  codes an d  failure to pay  
m unicipal taxes. W hen taxes are  in d ispu te , the p ro te s t m echan ism  lets m unicipalities 
insist the d isp u te d  am o u n t go in to  an  escrow  account before the city lifts its protest. 
Recent experiences w ith  tax d ispu tes over charitab le  gam ing  have sh o w ed  the need  for 
this tool. In Juneau , three perm ittees or m u ltip le -p erm it g ro u p s re fused  to p ay  city sales 
tax on pull-tabs. These g ro u p s refused  to p u t  the d isp u ted  am o u n ts  in escrow  w hile 
challenging the tax in court. W hen the court finally o rd e red  them  to pay , they  had  a tax 
arrearage  of n early  $1 m illion, a d eb t tha t th rea tens the so lvency of the nonprofits  
involved, an d  the services they p ro v id e  to their com m unities.

SB 175 also allow s m unicipalities to cond ition  licenses to m itiga te  p rob lem s that 
arise, such as safety  violations o r u n d erag e  gam bling. Since local g o v ern m en ts  m ay also 
hold charitable gam ing  perm its, SB 175 p recludes m unicipalities th a t h o ld  gam ing  
perm its from  p ro te s tin g  or condition ing  for any  reason  except n o n p ay m en t of taxes.

-------------------------------------------- A l a s k a  S e n a t e -------------------------------------------
S t a t e  C a p i t o l  • J u n e a u , A l a s k a  9 9 8 0 1 - 1 1 8 2  • ( 9 0 7 )  4 6 5 - 4 9 4 7  • f a x  ( 9 0 7 )  4 6 5 - 2 1 0 8

S e n a t o r  K i m  E l t o n @ l e g i s .s t a t e . a k . u s

mailto:Elton@legis.state.ak.us
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• Section 1 am ends AS 05.15.030(a) to permit a  municipality to protest, by resolution, 
the issuance of a permit or license to an applicant for the authority to conduct a 
gaming activity within the jurisdiction of the municipality, or to recom m end conditions 
to be placed on the permit or license. The resolution m ust s ta te  the rea so ns  for the 
protest. The Department of Revenue shall deny the permit or license, or condition 
the permit or license a s  recom m ended by the resolution, unless the departm ent 
finds following a hearing that the protest or conditions a re  arbitrary, capricious or 
unreasonable , or that the conditions conflict with s ta te  law.

A municipality may file a protest with the departm ent only after it h as  provided the 
applicant a hearing to present a d efense  ( L i n e  1 1 , P a g e  1). Although we believe the 
sponsor intends that this first hearing be held by the municipality, and  not the 
department, it is not entirely clear in the draft legislation, and we recom m end that 
the language be clarified.

The departm ent then must hold its own hearing on the municipality's protest against 
the license issuance or renewal ( L i n e  3 , P a g e  2 ) .

• Section 2 provides that a municipality holding a license or permit that com petes  with 
the applicant may only protest the issuance of the permit or license b ased  upon the 
applicant's failure to pay municipal taxes, and may not otherwise recom m end 
conditions on the permit or license.

Analysis
The draft bill a s  written would require two hearings. The first hearing would be at the 
municipal level. Following that hearing, a municipality may protest the license issuance 
or renewal to the department. That would then initiate a second  hearing —  this time at 
the departm ent level — to consider the protest.

Each departm ent hearing will require a hearing examiner to hear, decide and issue a 
written decision in the matter. Each hearing will also require an ap p ea ls  officer from the 
Tax Division, a s  well a s  a representative from the Gaming Section. There are more 
than 1,000 licensed organizations statewide, authorized to conduct charitable gaming, 
and more than 40 licensed operators and multiple-beneficiary perm itees in business 
across  the state. The volume of protests, and therefore the volume of hearings, 
generated  by this legislation could be sizable, although we do not expect that 
municipalities would protest very many licenses.
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Under this draft legislation, the department must deny the application unless it finds a 
protest or recommended conditions to be arbitrary, capricious or unreasonable. The 
department would prefer more parameters within the legislation to direct us in deciding 
these cases. We believe any adverse decision to an applicant is likely to be litigated, 
considering the department's experiences with the gaming industry.
The legislation also would allow municipalities to recommend conditions for a permit or 
license, something that the department finds problematic. This will have the effect of 
inserting the state between disputes of the municipalities and applicants, which is 
something the department would prefer to avoid.
There is only a narrow time frame between the application filing and the beginning of 
the new gaming year. Therefore, the department’s experience is that denying or 
conditioning a permit will mean that everything related to that action must be expedited 
within that narrow time frame. Furthermore, Alaska courts have enjoined actions that 
deny a permit until the applicant is afforded due process, which includes appeal rights. 
Thus, all actions related to the application are undertaken on a compressed schedule.
In the interim, the department may not be able to deny or condition the permit or license 
until the dispute is finally resolved.
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Presented by: The Manager 
Introduced: 02/05/2001
Drafted by: J.R. Corso

Serial No. 2077

A Resolution Urging the A laska Legis la ture  to Provide for Effective 
Local P ro test of Pull-Tab Licenses and  to R equire  Licensing of Pull- 
T ab  Employees.

WHEREAS, recent experience has shown that substantial volumes o f  money flow through 
pull-tab operations, and any failure to collect and remit sales taxes on this volume can  have 
a substantial effect on local revenues, and

W h e r e a s ,  it is essential that the City and Borough be equipped with effective tools to 
enforce sales tax laws and other local laws applicable to pull-tabs, and

W h e r e a s ,  a tool that has proved its effectiveness in a similar context is AS 0 4 .11.4S0, 
by which the State of Alaska authorizes local governments to protest the issuance or renewal 
o f  a state liquor license, and

WHEREAS, unless the protest is arbitrary, capricious or unreasonable, it will be honored 
by the State and the liquor license will be denied, or will be granted with conditions 
requested by the local governing body, and

W h er e a s , this statute gives local governm ents a clear voice in the alcohol regulation 
process, allowing them to point out those few licensees who are delinquent in the paym ent 
o f  local taxes, who serve minors, or who otherwise operate in an unlawful manner, and

W h e r e a s ,  the state system for regulating pull-tabs provides under AS 05.15.030 that 
local governments may protest the issuance o f  pull-tab licenses, but only on the grounds that 
a licensee lacks the qualifications prescribed by the State, and even then the protest is merely 
advisory, and

W h e r e a s , local governments deserve better than this rudimentary control over gambling 

in their jurisdiction, and

RESOLUTION OF THE CITY AND BOROUGH OF JUNEAU, ALASKA



WHEREAS, the people who operate and m anage pull-tab operations are crucial to the 
effectiveness and efficiency o f  any regulatory system, whether these people are em ployed 
by permittees, vendors, operators, or otherwise, and,

WHEREAS, there is presently no system  under Alaska statutes to license pull-tab 
employees, and

WHEREAS, licensing o f  pull-tab employees would allow training and examination as a 
means o f  ensuring compliance with the regulations applicable to pull-tab operations;

Now, Therefore, Be it Resolved by the Assembly of the C ity and Borough of 
Juneau, Alaska:

Section 1. R equest for Legislation. The Assembly respectfully requests that the 
Alaska Legislature undertake statutory reform o f  AS 05.15 for the purpose o f  establishing 
an effective local protest o f  gambling licenses, for licensing o f  pull-tab employees, and for 
such other regulation as may serve the public interest.

Section 2. D is tribu tion . The Clerk shall deliver copies o f  this resolution to the 
legislative delegation.

Section 3. Effective Date. This resolution shall be effective immediately upon 
adoption.

Adopted this 5,h day o f  February, 2001. ^

/S a l ly  Smith, Mayor
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J u d g e  s a y s  o p e r a t o r s  m u s t  p a y  u p

By FERNAND CHANDONNET
THE JUNEAU EMPIRE

The latest round in a S900.000 
battle between Juneau and pulltab 
operators who refuse to pay sales^ 
taxes has been decided in favor ot
the city. . . T .

On Wednesday, retired Justice 
Jay Rabinowitz turned down the 
appeal by Last Chance Co-op. Mul­
tiple Charities Association Co-op 
and Alaska Native Brotherhood 
Camp 2 of a city administrative de­
cision that the 1996 1 percent sales 
tax increase applies to the pulltabs 
and that the tax was to be collected 
on gross receipts.

Rabinowitz also threw out the 
pulltabs’ request for a trial to de­
term ine the facts of the case, and 
granted the city's request for a 
summary judgm ent tor payment ot 
about $900,000 in back taxes, inter-

T h e s e  are  g am b le rs .  
T hey  know w hen  
to hold ’em  an d  
w hen  to fold ’em .

—  C i t y  A t t o r n e y  
J o h n  C o r s o

35
est and penalties.

"It rules in favor of the city on 
all issues.'' said Assistant City At­
torney John Hartle. who represent­
ed the city in oral argum ents 

Please see Pulltabs. Page a ;
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J u d g e  s a y s  o p e r a t o r s  m u s t  p a y  u p

By FERNAND CHANDONNET
THE JUNEAU  EMPIHE

T h e  la te s t  r o u n d  in  a  S900.000 
b a tt le  b e tw e e n  J u n e a u  a n d  p u ilta b  
o p e r a to rs  w ho  r e fu s e  to  pa y  sa le s  
ta x e s  h a s  b e e n  d e c id e d  in  fa v o r  o f  
th e  city .

O n  W e d n e s d a y , r e t ir e d  J u s t i c e  
J a y  R a b in o w itz  tu r n e d  d o w n  th e  
a p p e a l b y  L a s t  C h a n c e  Co -o p . M u l­
t ip le  C h a r i t ie s  A s s o c ia t io n  C o -o p  
a n d  A la s k a  N a t iv e  B r o th e r h o o d  
C a m p  2 o f  a  c i ty  a d m in is t r a t iv e  d e ­
c is io n  th a t  th e  1996 1 p e r c e n t  sa les  
ta x  in c r e a s e  a p p lie s  to  th e  p u llta b s  
a n d  th a t  th e  ta x  w a s  to  b e  c o lle c te d  
o n  g ro ss  r e c e ip ts .

R a b in o w itz  a lso  th r e w  o u t th e  
p u llta b s ’ r e q u e s t  fo r  a  t r ia l  to  d e ­
te r m in e  th e  fa c ts  o f  th e  ca se , and  
g ra n te d  th e  c i ty 's  r e q u e s t  fo r  a 
s u m m a r y  ju d g m e n t  fo r  p a y m e n t  o f  
a b o u t  S900.000 in  b a ck  ta x es, in ter-

££
T h e s e  a re  g a m b le rs .  
T h ey  know w h en  
to hold ’em  a n d  
w hen  to fold ’em .

—  City Attorney 
John Corso

est a nd  p en a ltie s .
" It ru le s  in  fa v o r  o f  th e  c i ty  on  

a ll issues/ ’ sa id  A s s is ta n t  C i ty  A t ­
to rn e y  J o h n  H a r tle .  w h o  r e p r e s e n t ­
ed  th e  c i ty  in  o r a l  a r g u m e n t s  

Please see Fulltaba, Page 8
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Pulltabs...
Continued  from Page 1

try to clean up charitable gam­
bling, says a gaming manager for 
three other local charities.

David Sanden. gaming manag­
er for nonprofit organizations 
Juneau Dance Unlimited, Juneau 
Montessori Center and Juneau 
Lighthouse Association, told 
MacKinnon and assembly member 
Don Etheridge that they should 
take a comprehensive look at gam­
bling and ask the state for regula­
tory authority.

“We want this industry to be a 
clean, reputable revenue stream" 
for charities, Sanden said. His 
clients don't like the guilt by asso­
ciation that comes from being in 
the gaming industry, he said, and 
he’s worried the Legislature might 
put an end to charitable gambling 
if problems persist. Etheridge said 
city officials might approach the 
Legislature about making changes 
in the law.

This month, former Supreme 
Court Justice Jay Rabinowitz 
turned down an appeal by Last 
Chance Co-op, Multiple Charities 
Association Co-op and Alaska Na­
tive Brotherhood Camp 2 Inc. of a 
city administrative decision on a 1 
percent sales tax increase from 
1996. Rabinowitz, acting as a Supe­
rior Court judge, ruled that the tax 
applies to pulltabs and is to be col­
lected on the gross amount wa­
gered.

There is a past due bill of 
$627,871 in sales taxes, plus anofh-

O l j i q o i

A s s e m b ly  w e ig h s  p l a n s  to  c o l le c t  b a c k  ta x e s

By b il l  McA llister
THE J U N E A U  EMPII1E

The Juneau .Assembly must de­
cide whether to seek all of the 
nearly SI million the city is owed 
by three gaming groups. But for 
now. it is not going after most of 
the nonprofit organizations that 
benefited from the pulltab opera­
tions in dispute.

“If we hold firm (on the total 
amount), we run the risk of getting 
zip." Deputy Mayor John MacKin­
non said during an informal fi­

nance subcommittee meeting Mon­
day at the Capital Cafe.

That's because the gaming 
groups don’t have assets to seize, 
aside from their gaming revenue, 
and could fold up shop at any time 
without paying, MacKinnon said. 
After an unfavorable court ruling, 
the groups reportedly have offered 
to pay the principal they owe if the 
city changes its tax policy.

In figuring out its collection 
strategy, city officials also should

P le a 3 e  sea P u lltab s , Page 8

55
er $348,761 in interest, penalties 
and attorney's fees, said Assistant 
City Attorney John Hartle. The 
three gaming groups, managed by 
George Wright, stopped paying the 
sales tax in October 1998, although 
there has been a 353.000 lump sum 
payment since the judge’s ruling, 
Hartle said. Last Chance just lost 
its state gaming license for not 
meeting minimum contributions 
to charity.

The groups can appeal to the 
state Supreme Court, but would 
have to post a bond equal to the 
amount they owe in order to keep 
the city from seeking to enforce 
the judgment, Hartle said. He said 
the city will ask Rabinowitz to is­
sue an enforceable judgment, 
which will start the clock running 
on a 30-day appeal period.

For now, Hartle said, the city 
has no plans to go after the 12 non­
profit organizations that benefited 
from pulltab proceeds generated 
by Last Chance and Multiple Char- ; 
ities, which are known as multiple- 
beneficiary permittees.

“Politically, you don't want to go 
after soccer balls," Sanden agreed. 
But he said he wouldn't want to see 
the city pursue less than the princi­

pal it’s owed, either.' If a negotiat­
ed settlem ent comes in at less than 
what the three groups should have 
paid in sales taxes, “We'd proba­
bly be there with our hands out, 
saying. ‘What about u s? '" he said.

There is no bad blood among 
the nonprofit groups. Sanden em­
phasized, but he said it wouldn't 
be fair to give a tax break to gam­
ing groups who haven’t complied 
with the law.

"He could come with his hand 
out. but I don't think he would be 
received very warmly." MacKin­
non said later. “Unfortunately, 
you're being penalized for being

honest"
The gaming groups who are : 

arrears have offered to pay th 
principal over four years if the cil 
changes its tax policy during th; 
period, Hartle said. They hav 
asked that the 5 percent tax be at 
plied to the “ideal net," th 
amount left after prizes are pai 
out rather than the gross amour 
wagered.

In effect, that would be taxin 
20 percent of the money that i 
now taxable, because that polic 
would have to be applied to al 
gaming groups, MacKinnon saic 
It’s doubtful whether the back tax 
es would be enough even to offse 
the lower revenue from tha 
change in policy, although a for 
mal analysis still needs to b- 
done, he said.

Wright could not be reached fo. 
comment, nor could his attorney 
John Rice.

Bill McAllister can be reaches 
at nillmdjuneauempLre.com.
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C ity  h o ld s a ll the ca rd s  b u t s t ill fo ld s  its h an d

Empire editorial

Walk into a bank, slip the teller a note demanding cash, walk out the door with $1 
million in a grocery bag and consider the consequences when the police arrest you 
halfway down the block.

Walk into a bank, fill out a loan application, walk out an appropriate number of 
meetings later with a significant amount of money and consider the consequences when, 
after three years, you've never made a payment toward your $650,000 loan.

Let April 15 come and go without filing a tax return on your six-figuie income, which, 
by the way, has not been subject to any payroll withholding. When the IRS contacts you, 
tell the agency you don't think you should have to pay taxes. Consider the consequences 
when, three years later, the tax bill on your eamings exceeds $650,000 but you still have 
not filed a return - much less made a payment or subjected your income to withholding 
deductions.

In the first example, you're going to prison for several years for bank robbery.

In the second, you're probably going to prison for a few years for some version of 
fraud or theft.

In the third example, count on the IRS confiscating all your possessions and 
auctioning them to settle your back taxes and interest and penalties - plus seeking to have 
you imprisoned for ignoring your lawful obligation to pay your taxes in a timely fashion.

Now consider the deal the city and three pulltab parlors are working on.

A year ago retired Alaska Supreme Court Justice Jay Rabinowitz ruled three Juneau 
pulltab operations were wrong in deciding they didn't have to pay any sales taxes. The 
law was so clear on the matter that Rabinowitz would not even permit the case to go to 
trial.

While refusing to pay city sales taxes, the Last Chance pulltab parlor nevertheless had 
deducted the amount of sales taxes it was supposed to pay in filing its reports with the 
state Tax Division's Gaming Unit. By taking the deduction on taxes it did not pay, Last 
Chance reduced the amount of money due to be returned to the qualified nonprofits it 
supports.

The city and pulltab parlors have been negotiating a settlement ever since Rabinowitz' 
lopsided decision in favor of the city. What leverage could the pulltab operators bring to



the negotiating table? The threat that parting now with the money they collected between 
1998 and 2001 might hurt their business? That in settling their debts now, the pulltab 
parlors might not be able to pay the required 30 percent of their income to the nonprofits 
they support?

The pulltab parlor lawyers must play a pretty good game of poker. The city says it is 
willing to give the scofflaws 10 years (t-e-n years!) each to fork over the sales taxes 
they've owed as far back as 1998.

And the city is waiving all penalties.

And slicing the interest rate on the unpaid balance.

And reducing the attorneys' fees it is entitled to collect from the pulltabs from $66,000 
to $200 each.

Is there a lesson to be learned?

When you want to win at poker, make sure the city is your opponent. If you bluff, the 
city may fold, even if it has been dealt a winning hand.
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Fiscal Note Number:
Bill Version:
(S) Publish Date:

1
SB 175
4/28/01

Revision Date/Time (Note if correction): April 25. 2001, 9 a.m. Dept. Affected:
Title: Municipal Protests of Gaming Permits__________ BRU: __
_____________________________________________________Component:

Revenue
Revenue Operations
Tax Division

Sponsor:
Requester:

Senator Elton
Senate Community and Regional Affairs

Expenditures/Revenues

Component Number: 

(Thousands o f Dollars)

2476

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual 5.0-10.0* 5.0-10.0* 5.0-10.0* 5.0-10.0* 5.0-10.0* 5.0-10.0*
Supplies
Equipment
Land & Structures
Grants & Claims
Miscelianeous

TOTAL OPERATING 5.0-10.0 ’ 5.0-10.0* 5.0-10.0* 5.0-10.0* 5.0-10.0* 5.0-10.0*

CAPITAL EXPENDITURES I |

CHANGE IN REVENUES ( ) | I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 5.0-10.0* 5.0-10.0* 5.0- 10.0* 5.0-10.0* 5.0-10.0* 5.0-10.0*
1005 3F/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 5.0-10.0* 5.0-10.0* 5.0-10.0* 5.0 • 10.0 * 5.0-10.0* 5.0-10.0*

Estimate of any current year (FY2001) cost: 0.0

Check this box (X) if funding for this bill is included in the Governor's FY 2002 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate papa if necessary)

* This fiscal note antic ipates that one or two charitable gam ing license  cases would go to formal hearing each year. The S5.0 to 
S10.0 contractual expense is to cover the cost of a contracted hearing officer for those cases, T he  actual costs would vary and the 
actual num ber of cases w ou ld determ ine the amount needed.

Prepared by: Carl Meyer
Division Tax Division

Phone 465-2343

Approved by: Larry Persily, Deputy Commissioner
Agency Department of Revenue__________

Date/Time April 24. 2001, 1:30 p.m. 

Date 04/25/2001
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S e n a te  B i l l  1 7 6 " A n  A c t  r e la t in g  t o  d i s t r i b u t o r s h i p s . "

S p o n so r: S en a te  Labor & C om m erce C om m ittee by request

SPONSOR STATEMENT

The proposed Alaska Sma ll Business Protection Act bill is necessary to leve l the playing 
field between large, well-financed manufacturers and distributors, and small bus inesses 
in Alaska. Passage of this legislation will protect A laska’s small bus inesses from 
unreasonab le manipu lat ion by manufacturers and distributors, foster econom ic  growth 
and deve lopment, and keep capital in Alaska.

Alaska is one  of the few states without a law address ing distributorship agreements.
This bill fixes gross inequit ies that occur as Alaskan bus inesses deve lop markets for 
products and serv ices based upon specif ic product lines under distributorship 
agreements.

As small bus inesses invest capital and comm it to growth and infrastructure based on 
distributorship agreements , they inherently become dependent upon those product 
lines. In many cases, this dependency  allows manufacturers to unilaterally force 
changes in distribution contracts to the detriment of Alaskan businesses, and ultimately, 
the emp loyees and other entities with w hom  they have committed in order to fulfill 
obligations under the original contract.

In many cases, if A laska’s bus inesses do not agree with new contract terms demanded 
by the manufacturer/distributor, they are terminated and left with inventory they are 
unab le to sell and wh ich  typically, manufacturers/distributors refuse to buy back. This 
loss of capital ranges from $500 to $500,000 or more, depend ing upon the business 
and the amount of inventory required to fulfill the terms of the original agreement. 
Additionally, many of these contracts make it poss ib le to unilaterally terminate the 
distributorship agreement if a small bus iness owner w ishes to sell his or her business, 
thereby e lim inating much or all of the goodwill va lue established over years of service.

Wh ile  bus inesses are free to sue recover losses, making cla ims in civil court is 
extremely cost prohibitive, espec ia lly for a bus iness that may have had its entire income 
stream cut off. In o ne  prominent 1995 Anchorage case, the small bus iness was selling 
approximately $2.0 million per year in product. It had $700,000 invested in inventory at 
the time of term ination that the manufacturer/distributor refused to repurchase.
However, after the Alaskan business successfu lly won its case in court, the 
manufacturer/distributor appea led  the outcome. T he  case continues to date, with legal 
fees and court costs in excess of one million, and c l imb ing . Many Alaskan small 
bus iness distributors cannot afford the mass ive legal costs to pursue these cla ims 
through the courts, and still remain in bus iness .
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S e n a te  B i l l  1 7 6 " A n  A c t  r e la t in g  t o  d i s t r i b u t o r s h i p s . "

S p o n so r: S en a te  Labor & C om m erce C om m ittee by request

SECTIONAL ANALYSIS

The  proposed Alaska Sma ll Bus iness Protection Act bill is necessary to leve l the playing 
field between large, well-financed manufacturers and distributors, and small bus inesses 
in Alaska. Passage of this legislation will protect A laska’s small bus inesses from 
unreasonab le manipu lat ion by manufacturers and distributors, foster e conom ic  growth 
and deve lopment, and keep capital in Alaska.

S ection  1. Amends AS 45.45 by add ing new  sections dea ling with distributorships, and 
agreements between distributors and dealers. It evens  out the playing field between 
large, well-financed distributors/manufacturers and A laska’s small bus inesses , requiring 
fair p lay in regard to distributorship agreement relationships through spec if ied rules and 
courses of action.

Alaska is one  of the few states without a law specif ically address ing distributorship 
agreements . Th is bill fixes gross inequities that occur as Alaskan bus inesses deve lop 
markets for products and serv ices based upon specif ic product lines under 
distributorship agreements .

As small bus inesses invest capital and comm it to growth and infrastructure based on 
distributorship agreements , they inherently becom e dependent upon those product 
lines. In many cases , this dependency  allows manufacturers to unilaterally force 
changes in distribution contracts to the detriment of Alaskan bus inesses , and ultimately, 
the emp loyees  and other entities with w hom  they have committed in order to fulfill 
obligations under the original contract.

In many cases, an A laskan bus iness serves a particular field, such as the oil or fishing 
industry, and is "locked in" to specif ic product or serv ice lines dictated by industry need. 
Arbitrary loss of a product line or right to provide goods or services can spell the end for 
many of these bus inesses , with e conom ic  upheava l suffered by emp loyees and other 
bus inesses entities dependent upon the dealer.

Sec. 45.45.700. Prevents coerc ion of a dea ler to perform certain acts by using 
duress or threats to term inate distributorship agreement or another agreement 
between the distributor or the dealer. Defines “certain acts" as (1) the purchase or 
de livery of m erchand ise  that has not been ordered by the dealer; (2) the assignment, 
sale or d isposa l of a contract or property; or (3) the expenditure of money.

Sec. 45.45.710. Def ines actions constituting unfair termination of a distributorship 
as (1) term ination without due regard to the va lue of the dea ler’s bus iness, or without 
just provocation; or (2) by making or caus ing substantial change to the econom ic  
position of the dea ler in a way that is detrimental to that dealer.
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S e c t io n a l A n a ly s is

While bus inesses are free to sue  to recover losses, making cla ims in civil court can be 
extremely cost prohibitive, espec ia l ly  for a bus iness that may have had .its entire income 
stream cut off. In o ne  prom inent 1995 Anchorage case , the small bus iness was selling 
approximately $2.0 mill ion per year in product under a distributorship agreement. It had 
$700,000 invested in inventory at the time of termination that the distributor refused to 
repurchase. However, after the Alaskan bus iness successfu lly won its case in court, 
the distributor appea led the outcome. The case continues to date, with legal fees and 
court costs in excess of o ne  million, and climb ing. Many Alaskan small bus iness 
distributors cannot afford the mass ive legal costs to pursue these c la ims through the 
courts, and still remain in bus iness .

Sec. 45.45.715. Provides for civil action in court by the dealer if a distributor violates 
Sections 700 or 710 above . (1) Allows the dea ler to recover damages suffered as a 
result of the termination; (2) en jo ins the distributor from terminating the 
distributorship agreement; (3) en jo ins the distributor from making or caus ing a 
substantial change in the econom ic  position of the dea ler that is detrimental to the 
dealer; and (4) provides that an injunction may be  obtained by the dea ler provided 
the dea ler demonstrates there is a reasonab le likelihood that the term ination will 
result in a loss of goodwill for the dea ler’s bus iness or a dec line in the va lue of that 
business.

In many cases, if Alaska's bus inesses do not agree with new  contract terms demanded 
by the manufacturer/distributor, they are terminated and left with inventory they are 
unab le to sell and wh ich typically, manufacturers/distributors refuse to buy back. Th is 
loss of capital ranges from $500 to $500,000 or more, depend ing upon the bus iness 
and the amount of inventory required to fulfill the terms of the original agreement.

This bill also provides legal protections in the case of the dea ler’s death. T he  loss of life 
is a lways traumatic - in the very least, financially, and emotionally. By setting out 
specific rules in Alaska law, the settling of the estate in regard to the distributorship 
agreement and the financia l disposition of the dealer's business is less likely to result in 
expens ive legal battles and additional strain to the d e cea sed ’s heirs.

Additionally, many of these contracts make it poss ib le to unilaterally terminate the 
distributorship agreement if a small bus iness owner w ishes to sell his or her bus iness , 
thereby elim inating much or all of the goodwill va lue established over years of service.

Sec. 45.45.720. Provides for disposit ion of merchand ise purchased from the 
distributor, and remain ing in dealer's inventory upon contract termination. Requ ires 
the distributor to pay the dea ler for merchand ise held as of the date of contract 
termination if the dea ler does not w ish to keep said merchand ise. This section a lso 
provides that the distributor will pay 100 percent of original cost of current and 
unused merchand ise , and return transportation charges; or 85 percent of the current 
net price for repair parts, inc lud ing superceded parts; and 5 percent of the current 
net price of repair parts to cover the handling, packing and transportation of those 
repair parts back to the d isfr*butor. If a repair part is not listed, then the current net 
price is the h igher of the original purchase price or the latest price pub lished by the
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distributor for the repair part, if the dea ler has actual proof of purchase of the repair 
part from the distributor, and if the repair part was purchased within ten years before 
the termination.

O n ce  payment has been made, title to merchand ise passes to the distributor making 
the payment, and the distributor is entitled to possess ion of said merchand ise .

Sec. 45.45.725. Requ ires distributor to make payment to dea ler no later than three 
months following term ination of agreement. Also requires a final, detailed statement 
of account for the merchand ise .

Sec. 45.45.730. Prov ides remedy if distributor fails or refuses to make payment for 
m erchand ise as prov ided in above sections. T he  dea ler is entitled to bring action in 
court for the amount of the payments.

Sec. 45.45.735. Provides, upon death of the dealer, for repurchase of merchand ise 
by the distributor if the distributorship agreement is not continued from the personal 
representative, heirs, or dev isees  of the dealer. T he  same repurchase terms apply 
as noted in Sect ions 720(a) and (c), 725 and 730.

S ec. 45.45.740. Prohibits termination of existing agreement by the distributor if the 
termination is based upon (1) a change of m anagement or ownersh ip of the 
dealership, un less the distributor can show that said change would be detrimental to 
the representation or reputation of the distributor's products; (2) refusal by the 
existing dea ler to purchase or accept delivery of merchand ise or a service, unless 
necessary for the operation of the distributor’s merchand ise that is sold by the 
dealer; (3) the fact that the existing dea ler owns, has an interest in, participates in 
the m anagement of, or holds another distributor agreement for the sa le or lease of 
line-make merchand ise in the same facilities where the dealer sells or leases the 
distributor's merchand ise; or (4) refusal by the existing dea ler to participate in a 
national advertising campa ign or contest, to purchase promotional products or 
d isp lay dev ices , or to d isp lay decoration or materials at the expense of the existing 
dealer.

S ec. 45.45.745. Requ ires the distributor to purchase that portion of the dealer's 
bus iness adverse ly affected if the distributor wants to terminate the distributorship 
agreement, or wants to substantially change or actually changes the competitive 
situation of the distributor’s dealer. Purchase would include good will, assets, and 
machinery , at commerc ia l ly  reasonab le business valuations.

The following sections prohibit a distributor from requiring a dealer "sign away his or her 
rights" in the distributorship agreement, obligate him or herself to pay the distributor's 
legal fees, or from otherwise c ircumventing Alaska law in regard to distributorship 
agreements. It a llows a common sense approach to dispute resolution, as long as the 
distributor does not dictate the terms of conflict resolution via binding arbitration in the 
agreement before a conflict arises.
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Sec. 45.45.750. Prohibits a distributor from requiring a dea ler to agree to any of the 
following terms in a distributorship agreement, or in another agreement that is 
ancillary to a distributor agreement, as a condit ion of an offer, grant, or renewal of a 
distributorship or ancillary agreement: (1) a requirement that the dea ler w a ive  a trial 
by jury in court cases invo lv ing the distributor; (2) a requirement that disputes 
between the distributor and the dea ler be subm itted to b ind ing arbitration or to any 
other b ind ing alternative d ispute resolution procedure, un less agreed to by both 
parties at the t ime of the dispute; (3) a requirement that the dea ler pay the attorney 
fees of the distributor; or (4) a requirement that the agreement be subject to the laws 
of any state other than Alaska.

This section also prov ides that the provis ions of this section do not app ly to an 
agreement where a lease or sa le of real property is the ma in purpose of the 
agreement.

S ec. 45.45.750. Prov ides exemptions where these sections do not app ly - 
specifically, (1) a distributor agreement that would be cons idered a franch ise 
regulated by 15 U S C  2801-2841 (Petroleum Marketing Practices Act); and (2) a 
situation regulated by AS 45.50.800 - 45.50.850; or (3) a distributor agreement for 
the sale, repair, or serv ic ing of motor veh ic les  that are required to be registered 
under AS 29.10.

S ec. 45.45.790. Defines “dealer" to mean a person who enters into a distributorship 
agreement, and who, under the agreement, rece ives (purchases) m erchand ise or 
serv ices from a distributor.

“Distributor" is defined as a person who  enters into a distributorship agreement, and 
who, under the agreement, provides (sells) m erchand ise or serv ices to a dealer.
T he  term “distributor” a lso inc ludes a who lesa ler , a manufacturer, a person that is a 
parent corporation or an affiliated corporation of a person identified as a who lesa ler 
or manufacturer, or a field representative, an officer, and agent, or another direct or 
indirect representative of a person identified as a “distributor."

A "distributor agreement" m eans an agreement, whether express, implied, oral or 
written, between two persons by wh ich a person rece ives the right to (1) sell or lease 
merchand ise or serv ices at retail or who lesa le; or (2) use a trade name, trademark, 
service mark, logotype, advertising, or other commerc ia l symbol; and (3) in wh ich 
the parties to the agreement have  a jo int interest, whether equa l or unequa l, in the 
offering, se ll ing , or leas ing of the merchand ise or serv ices.

"Merchand ise” inc ludes parts and accessories.

“Terminate" m eans  failing to renew.

S ection  2. This section adds a new  section to the uncodif ied law of the State of Alaska, 
and amends Ru le  65(b), Alaska Ru les  of C iv il Procedure, by specifying the type of
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damages that must be shown in order to rece ive an in junction, wh ich m ay be interpreted 
to inc lude a temporary restraining order.

S ection  3. Provides for an effective date for applicability of this Act - on or after the 
effective date of this Act, or on or after January 1, 2001, if the distributorship agreement 
is still in effect on the effective date of this Act. Prov ides that AS 45.45.715 and AS 
45.45.745 only app ly to a distributorship agreement entered into on or after the effective 
date of this Act.
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The Honorable Randy Phillips 
Chairman
Senate Labor and C om m erce Committee 
Alaska Senate 
State Capitol Poom 103 
Juneau, AK 99801-1182

Dear Chairman Phillips:

The Recreation Vehicle Industry Association (RVIA) is a nonprofit national trade association 
that represents the recreation vehicle (RV) manufacturers and component parts suppliers that 
together account for 98 percent of all RVs manufactured in the United States. RVIA would like 
to offer the following comments on SB 189, which would enact a new law regulating motor 
vehicle franchises. Although this bill was designed to specifically regulate the automobile 
industry, its provisions apply to all registered motor vehicles, including both motorhomcs and 
towable RVs. While RVIA has no position on the bill as it applies to automobiles, wc do 
strongly believe that the inclusion of RVs is inappropriate because of the significant differences 
that exist between the automobile industry and RV industry. These differences include but arc 
not limited to the following:

• Unlike the automobile industry where manufacturers do NOT use the contents of their 
dealer agreement to compete with each other, the terms of an RV manufacturer/dealer 
agreement are a point of competition between RV manufacturers who use these 
agreements to entice dealers to carry their products versus their competitors. Some of 
the points of  competition between the various RV manufacturer’s dealer agreements 
include:

• part rates
• warranty rates/terms
• transfer/succession rights
• territory
• termination benefits/terms

* Unlike automobile dealers who have a tremendous brand specific investment and 
therefore remain with the same manufacturer(s), RV dealers have little brand specific 
investment and switch manufacturers, often without dispute or ill will in order to 
better their product mix and/or dealer agreement terms

RECREATION VEHICLE INDUSTRY ASSOCIATION
1896 Itoon Whit# Di Reslon.VA 20191-4363 R.0. flo* 2999 Reslon,VA 20195-0999 la!: /03/6206003 Fox: 703/620-5071 wuwjvlq.nig
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•  Unlike the automobile industry which has approximately 35 manufacturers 
worldwide, the RV industry has nearly 100 domestic manufacturers, 75 percent of 
which produce fewer than 100 vehicles per year;

• Unlike the auto industry which has a handful of manufacturers and an abundant 
supply of dealers, the inverse is true in the RV industry which has an abundant supply 
of manufacturers and too few dealers. This disparity results in RV manufacturers 
competing with each other on virtually all aspects of their relationship with their 
dealers. This gives RV dealers significant clout over RV manufacturers who can 
demand little brand specific investment from RV dealers without fear of losing those 
dealers to a competitor. As u result of this highly competitive environment, RV 
manufacturers have few, if any, requirements for:

• vehicle stocking (as low as one unit in stock or on order);
• parts inventory
• service technician training
• capitalization beyond the ability to acquire floorplanning
• brand exclusive facilities

These points are important to recognize and understand because they contribute to a substantially 
different business relationship between RV manufacturers and RV dealers as compared to the 
relationship between automobile manufacturers and their dealers. These differences need to be 
taken into account in examining SB 1S9, which was designed specifically to govern the 
automotive manufacturer/dealer relationship. In fact, there are a number of states that exclude 
RVs from their automotive franchise laws in recognition of the fact that the automobile and RV 
industries are not comparable.

The inclusion of RVs under the automotive franchise law as proposed by SB 189 will almost 
certain ly  have a seriously negative impact on the RV market in Alaska and, consequently, an 
adverse effect on Alaskan RV consumers. In light of this and the issues detailed above, we 
respectfully request you amend SB 189 to exempt RVs -  both motorhome and towable units -  
from the measure.

Thank you for your consideration of these comments on these issues which are so important to 
our industry.
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D E P A R T M E N T  O F L A W

OFFICE OF THE A TTORNEY GENERAL

A pril 24, 200]

Senator R andy Phillips, C hair 
Senate L abor and C om m erce Com m ittee 
A laska State L egisla ture  
State Capitol 
Juneau, A K  99801

TONY KNOWLES, GOVERNOR

I0.U WEST*7" A VENUE, SUITE 200 
ANCHORAGE, ALASKA 99301-5903 
rHONE: (907)269-3100
FAX: (907)276-XSS4

Re: SB 189 -  M otor Vehicle Sales and D ealers 

D ear C hairm an Phillips:

This le tter responds to your request lor w ritten com m ents on SB 189, relating to 
m otor vehicle  dealers and m anufacturers. The D epartm ent o f  L aw ’s concerns about this 
bill include antitrust, consum er protection, and constitutional issues, som e o f  w hich may 
also be addressed by other interested persons. The D epartm ent does recognize, however, 
that autom obile dealer franchise laws exist in m any states, and m ost have been upheld 
w hen challenged on antitrust and constitutional grounds. A ccordingly, these com m ents 
are not intended lo suggest thal legislation o f  this type is not appropriate, but it is the 
D epartm ent’s opin ion  that som e provisions o f  SB 189 exceed the perm issible boundaries 
o f  legitim ate sta le  regulation o f  these unique franchise relationships.

B A C K G R O U N D ;  
T H E  “A U T O M O B I L E  D E A L E R S ’ D A Y  IN C O U R T  A C T ’

T he autom obile  franchise agreem ent has been referred to as a “contract o f  
adhesion” since the typical terms o f  such an agreem ent are often dictated by the 
m anufacturer w ith  the express purpose o f protecting the m anufacturer w hile granting few, 
if  any, rights to dealers. Since the early 1930’s, courts have denied dealers redress in 
cases o f  term ination or non-renew al o f  a franchise because the m anufacturer has been 
im m une from attack under the express terms o f  the agreem ent. F ord  M otor Co, v. 
K irkm yer M otor Co., 65 F.2d 1001 (4,h Cir. 1933). Courts h istorically  have refused to 
add any requ irem ent o f  “good faith” to ihese contracts since they w ere “freely entered 
into” by the parties. Id.
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A s a resu lt o f  the agitation this seem ingly unfair predicam ent caused dealers, 
states began enacting  autom obile franchise laws as early  as 1937. In 1956, the Federal 
G overnm ent fo llow ed suit, enacting the “A utom obile D ealers D ay in Court A ct,’’ 15 USC 
§§ 1221-1225 (the “A D D C A ” or “A ct”). The A ct contains tw o prim ary directives; (1) it 
allows dealers to bring an action against a m anufacturer who fails to act in “ good faith” in 
perform ing or com plying w ith the term s o f  a franchise agreem ent, or in term inating, 
canceling, or failing to renew  a franchise; and (2) it expressly provides that state statutes 
arc not im paired unless in direct conflict w ith the Act.

It has been repeatedly  staled that the purpose o f  the A ct is to redress the econom ic 
im balance and unequal bargaining pow er betw een large autom obile m anufacturers and 
local dealerships, protecting dealers from unfair term ination and other retaliatory  and 
coercive practices. N orlhview  M otors, Inc v. C hrysler M otors Corp., 227 F .3d 78 (3rd 
Cir. 2000). The tw o  prim ary  conditions that arc necessary for a cause o f  action under the 
A ct are 1) the existence o f  an autom obile franchise agreem ent and 2) a show ing that the 
m anufacturer failed to act in “good faith.” Good faith is defined in § 1221(e) o f  the Act 
to mean a duty to act in a fair and equitable m anner so as to guarantee freedom  from 
coercion, intim idation, or threats. Since its enactm ent, there have been num erous cases 
thaL discuss the applicability  o f  the Act to various situations.

O T H E R  S T A T E  S T A T U T E S

N early all states have som e kind o f  autom obile franchise law that has expanded on 
the AD D CA . T he scope o f  these statutes varies greatly from slate to state. Som e states, 
such as A rizona, lim it their authority to the prohibition o f  very specific and narrow 
conduct by a m anufacturer (e.g., establishing m anufacturer-ow ned dealerships). Other 
states, like N orth  Carolina, have m ore sw eeping law s that set standards to be m et by the 
dealers and m anufacturers, and establish adm inistrative tribunals em pow ered to hear 
disputes betw een the parties to a franchise agreem ent. M anufacturers that have 
challenged these laws on constitutional and other grounds have, for the m ost part, failed 
lo defeat them .

T he com m on thread that w eaves through state regulation o f  the autom obile 
franchise relationship  is a recognition that m anufacturers posses an unfair bargaining 
advantage over dealers that, i f  used arbitrarily, can be contrary to the public interest. The 
prim ary features o f  m ost state statutes include the following:

1. A  licensing requirem ent o f  some kind for auto dealers and m anufacturers 
and, in som e cases, factory representatives and salespeople;

2. The establishm ent o f  criteria to be m et in order to  obtain one o f  the above 
licenses;
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3. A  provision that requires the m anufacturer and dealer to act in good faith;

4. C riteria to be considered before a m anufacturer can term inate, cancel, or 
not renew  a franchise agreem ent;

5. Provisions relating to the transfer o f  a dealership, including transfer upon 
death o f  a dealer;

6. C riteria to be considered before a new  dealership can be established;

7. Provisions requiring the re-purchase o f  inventory and equipm ent if  a 
franchise is term inated, canceled, or not renewed and setting  forth w ays to 
value the inventory and equipm ent;

8. A n adm inistrative procedure for challenging the conduct o f  a m anufacturer 
and/or a dealer.

In  addition to the above, som e states also regulate other conduct betw een the 
m anufacturer and dealer, including warranty and transportation issues, service contracts 
and financing.

The prim ary  advantage to dealers in having state franchise laws (as opposed to 
relying on the A D D C A ) is two-fold. First, slate laws can m ore clearly define what 
conduct w ill be tolerated and establish criteria to be considered in review ing that conduct. 
Second, state laws can establish an adm inistrative proceeding for resolving these disputes 
that can be less expensive than pursuing claims in federal or state court -  expenses some 
dealers sim ply cannot afford,

S P E C IF IC  P R O V IS IO N S  H E L D  U N C O N S T IT IO N A L

A uto franchise laws com e under constitutional attack prim arily in three areas.

1. R e tro ac tiv ity . The one area that courts have generally agreed upon is that 
state legislation cannot be applied retroactively to a franchise agreem ent entered into 
before the effective date o f  the statute, if  the effect o f  the statute w ould be to m ake a 
material change in the obligations o f  the franchise agreem ent. This kind o f retroactive 
application violates the constitutional prohibition against laws that im pair the obligation 
o f  contracts. State courts in Georgia, Colorado, Illinois, M assachusetts, M ichigan, Ohio, 
rlhode Island, South Carolina, V erm ont, N ew  H am pshire, and W isconsin (and perhaps 
thers) have ruled that auto franchise laws could not be applied retroactively. Federal
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authorities have also expressed this rule. See D ale Baker Oldsmobile, Inc. v. F ia t M otors 
o f  N orth Am erica, Inc. 794 F.?-d 213 (6 lh Cir. 1986).

2. Burden on Interstate Commerce. Som e state courts have held certain 
provisions o f  their auto franchise laws unconstitutional to  the extent the law  has imposed 
unreasonable burdens on interstate com m erce. Provisions that tend to lim it the 
m anufacturer’s ability  to m arket its cars for retail sales can create an undue burden on 
interstate com m erce. In m ost states, however, the courts have upheld the laws against 
such attack absent a show ing that the law has the effect o f  lessening the flow o f 
autom obiles into the state or reducing  sales in the stale. See G eneral M otors Corp. v. 
C apitol C hevrolet Co., 645 SW 2d 230 (Tcnn. 19983); Taber Foreign M otors, Inc. v. 
Reiter O ldsmobile, Inc., 381 N E2d 908 (M ass 1978).

3. V iolation  o f A ntitru st  laws. M ost challenges lo auto franchise laws on 
antitrust grounds have failed because state and federal regulations in this area do not 
generally give existing dealers control over so large a part o f  the m anufacturer’s m arket 
as to stifle com petition  or control prices. See Am erican M otors Sales Corp. v. Peters, 
317 SB2d 351 (N .C. 1984) (analyzing N orth Carolina law used as m odel for proposed 
A laska law).

T H E  P R O P O S E D  A L A S K A  S T A T U T E — SB 1897HB 182

SB 189 (and its com panion bill, HB 182) (“the B ill”) is largely patterned after 
North C aro lina’s auto franchise law, w ith a few other “dealer friendly” provisions that 
have come from  other state laws or arc based on specific A laska concerns. The basic 
structure o f  the Bill provides;

1. A  licensing requirem ent for m anufacturers, dealers, salespeople, and
factory representatives;

2. C riteria that m ust be considered before a dealer franchise can be
term inated, cancelled, or not renewed;

3. T hat the  C om m issioner o f  the D epartm ent o f  A dm inistration 
(C om m issioner) is responsible for adm inistering the Bill;

4. F o r a M otor V ehicle A dvisory Board that can give guidance to the
C om m issioner on disputes and appeals that arise under the Bill.

The general concern w ith this Bill is that there has been no dem onstrated need for 
it. There is no evidence that dealers are losing m oney or that existing franchise 
relationships have caused any public harm. A nother concern is that A laska’s unique
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geographic location and population m ay not m ake this kind o f  legislation attractive for 
Alaska. T here are extrem ely lim ited num bers o f  dealers (with the exception o f  Ford, 
General M otors/C hevrolet, and Chrysler, only one o f  each dealer) in A laska. Legislative 
com m ents on other s ta te ’s franchise laws have recognized that consum ers have m ultiple 
options w ithin  a short distance, even w here dealers m ay have an exclusive m arket area 
within a 10-mile radius. Consum ers in A laska do not have that option, and this law may 
discourage the opening o f  other dealerships.

The D epartm ent o f  L aw  has concerns w ith the follow ing provisions o f  the bill.

1. R e tro ac tiv ity . As set forth above, the provision o f  SB 189 that apply the 
Bill retroactively arc unconstitutional, and they should be stricken. The Bill should only 
apply to future franchise agreem ents or to renewed agreem ents that specifically recognize 
the applicability o f  this law.

2. L icen sin g  of Salespeople. This provision docs not have any purpose. 
There arc no standards to be m et before a license m ust be issued to a salesperson other 
than the paym ent o f  a fee, I f  a licensing requirem ent for salespeople w ere im posed, some 
kind o f  train ing should be im plem ented before a license is issued. For exam ple, each 
salesperson should be required  to attend a training session given by the dealer/em ployer 
for a m inim um  num ber o f  hours. The training program  should be approved by the 
D epartm ent o f  A dm inistration and/or the D epartm ent o f  Law , and contain instruction on 
consum er protection laws, m otor vehicle laws (including title and reg istra tion  issues), 
retail installm ent sales contracts and other financing issues, lem on laws, etc. O therw ise, 
a false sense o f  public  trust may be conveyed to the consum er w hen a salesperson 
represents he/she is “ licensed.”

3. L icensing  o f D ealers an d  M a n u fa c tu re rs . As the A uto D eale rs’ 
Association recom m ended, a bond o f  at least 5 100,000 should be required as a condition 
o f receiving and m aintain ing a dealer or m anufacturer license. The current 510,000 bond 
is outdated and com pletely inadequate.

4. R es tr ic tio n s  on N u m b e r o f D ealers  S a lespersons C an  W o rk  For. 
Proposed Sec. 45,25.190 w ould prohibit a salesperson from being em ployed by more 
than one dealer at a tim e. This restriction does not appear to have any rational basis, and 
it imposes restrictions on an indiv idual's  right to work.

5. P ro h ib ite d  P rac tices . SB 189 contains several provisions relating to 
practices th a t are prohibited  by “ licensees’’ under the Bill. The C om m issioner o f  the 
D epartm ent o f  A dm inistration is given the authority to investigate violations and impose 
civil penalties o f  up to §10,000 per violation. The bill docs not make it c l;a r, how ever, 
that the C om m issioner has the authority to issue subpoenas for the production o f
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docum ents and w itnesses, w hich should be included in Sec 45.25.710, It should also be 
m ade clear w hether the inform ation obtained by the C om m issioner during an 
investigation m ust rem ain confidential, or w hether it can be m ade public.

In  addition, there is som e overlap betw een this B ill and the authority  vested in the 
Attorney G eneral, under AS 45,50.471, to investigate unfair and deceptive trade 
practices. U nder the existing A laska C onsum er Protection Act, any acl or practice 
regulated by another agency is exem pt from the provisions o f  the CP Act, and the 
Attorney G eneral is w ithout authority lo investigate such practices. SB 189 should be 
am ended to  m ake clear that the authority o f  the A ttorney G eneral to investigate any 
violation o f  the bill is not abrogated. Reference lo the C om m issioner’s authority to 
“prevent or investigate allegations o f  unfair m ethods o f  com petition, unfair deceptive acts 
or practices” , should be rem oved (page 39, lines 16-17). The C om m issioner should only 
be given specific authority to investigate and prevenL violations o f  the chapter.

The D epartm ent o f  Law already has regulations that prohibit som e o f  the 
conducted targeted  by this Bill. A careful review  and coordination w ith the departm ent’s 
regulations w ill be necessary to avoid inconsistency.

6. M o to r  V ehicle D ealer A dv iso ry  B o ard . As w ritten, the com position o f  
the Board violates fundam ental principles o f  due process, which requires that any hearing 
convened for the purpose o f  adjudicating individual rights m ust be “ fair.” The Board 
should be restructured so that the various interests arc more evenly represented so as to 
avoid the appearance o f  bias in favor o f  the dealers.

The purpose o f  the Board is also unclear. The Bill provides the B oard shall 
“advise the com m issioner” regarding disputes and appeals under the chapter and 
violations o f  the chapter by a licensee. Yet, the Board has no investigative authority, no 
subpoena power, and no authority lo recom m end penalties, A ccordingly, the B oard is 
nothing m ore that a procedural “way station” that m ust be dealt with before action on a 
dispute, appeal, or alleged violation can be taken by the Com m issioner. This may unduly 
delay resolution o f  disputes.

7. M iscellaneous. The Bill provides that the A ttorney General is required lo 
seek advice o f  the Board before issuing a “business directive” affecting the sale, leasing, 
or repair o f  a m otor vehicle in the state. Sec. 45.25.730(g). The departm ent recom m ends 
this provision be elim inated as it would interfere w ith the A ttorney G enera l’s ability to 
enforce the A laska Consum er Protection Act.

C O N F L IC T  W IT H  O T H E R  L A W S

Som e o f  the conflicts this Bill presents w ith existing laws are as follows:
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» Sec 45,25.500 — Insta llm ent Sales. T his section o f  the Bill deals w ith 
m oto r vehicle retail installm ent sales contracts. A laska Statute 45.10.010 et 
scq,, the A laska Retail Installm ent Sales Act, already provides 
com prehensive regulation o f  these contracts.

•  Sec, 45.25.410 — W arran ty  O b liga tion s . This section sets forth 
m anufacturer w arranty obligations. The M agnuson-M oss W arranty A ct, 15 
U .S.C . Sec. 2300, contains com prehensive rules that govern w arranties 
w hich m ay conflict w ith these provisions.

• See. 45.25.420 -- T ransportation  D a m a g es .  T here are num erous federal 
law s tha t deal w ith interstate transportation o f  goods that m ay preem pt this 
section.

•  See 45.25.400 and 25.430 and 25.600 -  P roh ib ited  and U nlaw fu l  
P ractices .  A laska’s U nfair Trade P ractice and Consumer Protection Act, 
AS 45.50.471, already m akes these practices unlaw ful.

® Sec. 45.25.410(s) — N otice o f  H a za rd o u s  M ater ia ls .  This section m ay be 
prccm pled by RCRA, which provides com prehensive regulation o f 
hazardous substances.

A lthough the  bill states that its provisions w i l l '“ con tro l” over other conflicting 
provisions o f  T itle  45, the bill w ill create confusion w hen interpreting other laws.

Thank you lo r the opportunity to provide these com m ents. Please let me know  if  
you have any questions.

Sincerely,

BRUCH M . B O T EL H O  
A T T n p x m v  rvrcxm w a r

Clyde E. Sniffcn, Jr. 
A ssistant A ttorney  General

CES:jcm
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DEPARTM ENT OF ADM INISTRATION
DIVISION OF MOTOR VEHICLES

ONY KNOW LES, GO VER N O R  

J im  D ancan, Comm issioner

33001, FAIRBANKS ST 
ANCHORAGE, AK 95*03

PHONE: (907) 269-S5S9
www.slalc.ak.us/dmv

April 23,2001

The Honorable Randy Phillips 
Alaska State Senate 
State Capitol 
Juneau, AK 99801-1182

Re: Senate Bill 189, Division of Motor Vehicle comments 

Dear Senator Phillips:

Senate Bill 189 would repeal current dealer laws and institutes the provisions of SB 189. 
Under current law, only dealers arH buyer’s agents are registered. The Division of Motor 
Vehicles (DMV) had 366 dealers and no buyer’s agents registered as of February 1,2001. 
DMV cannot recall ever having a buyer’s agent registered.

Under current law, dealer licensing requires:
• Completion of an application
• Payment of a biennial $50 fee
• Posting of a $10,000 bond; $3000 if a motorcycle dealership

In the time given for written comment on SB 189, DMV has below identified major areas 
of concern and recommended language changes where possible. If recommended 
changes are made, other sections of the bill may require amendment.

1. DMV questions the need for licensing of manufacturers, manufacturer’s 
representatives, salesman, distributors, or distributor’s representatives. Beyond that, the 
division questions the need for licensing beyond the requirement for a business license. 
Unlike other occupational licensing, no licensing criteria are set forth in the proposed 
legislation. As a dealer testified in last week’s hearing on SB 189, licensing is proposed 
as a revenue stream for the cost of implementing the bill. (Licensing provisions are 
contained in Pages 2, line 23 through Page 6, line 12 o f the bill.)

Because they are the public’s point of contact for most vehicle purchases, DMV does 
support continued licensing of dealers but recommends that any licensing be done by the 
Division of Occupational Licensing in the Department of Community and Economic 
Development where all other state occupational and business licensing is lodged. The 
current practice of licensing dealers by DMV is an anomaly in state law. The division 
recommends deleting the reference to “servicing” so that dealer licensing is structured

1
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upon the sale, lease, broker or exchange of new or used vehicles. The division also 
recommends deleting the reference to “fiscal” years for the two-year license period to 
conform to the expiration of other occupational and business licenses on December 31. 
{Dealer License, Page 4, lines 10 - 19) Specifically, DMV recommends:

Sec. 45.25.140. Dealer license, (a) The commissioner may issue a motor vehicle 
dealer license that permits the licensee to engage in the business of [SERVICING] 
selling, leasing, brokering, or exchanging new [and] or used vehicles of any kind and to 
engage in all other business pursuits that are reasonably associated with a new or used 
vehicle sales [AND SERVICE] business.

[(b) A MOTOR VEHICLE DEALER LICENSE PERMITS A LICENSEE WHO 
IS AN OWNER OR PART OWNER OF THE BUINESS OF THE LICENSEE TO ACT 
AS A VEHICLE SALESPERSON WITHOUT OBTAINING A MOTOR VEHICLE 
SALESPERSON LICENSE.]

(c ) A motor vehicle dealer license shall be issued for a period of two [FISCAL] 
calendar years, expiring on December 31. The fee for all or part of the license period is

SB 189 repeals the dealer bonding requirement in AS 08.66.060. DMV supports dealer 
bonding and believes that the current $ 10,000 bond is insufficient to cover the cost of a 
motor vehicle. The division believes that the minimum bond requirement should be 
$50,000 and recommends the following new sections be added:

“AS 45.25.? (al An applicant for a dealer license under AS 45.25.140 shall file 
with the application and shall maintain In force while licensed a bond in favor of the 
state, executed bv a surety approved by the commissioner of administration, in the 
amount of 550,000. except that a dealer who sells only motorcycles shall maintain in 
force while licensed a bond in favor of the state, executed and approved in the same 
manner as bonds required of other dealers under this section, in the amount of 
$25.000. The condition of the bond shall be that the dealer will conduct business in 
accordance with this chanter and other laws of Alaska and will not commit fraud or 
make fraudulent representations in the course of business.
(b) a surety may cancel the bond upon thirty days advance notice in writing to the 
commissioner or the commissioner’s designee. However, cancellation does not 
relieve a surety of liability arising before cancellation or a liability that has accrued 
upon the bond before cancellation. The commissioner or a designee shall retain the 
canceled bond on file and may not relieve a surety of a liability arising before 
cancellation.

(c ) A bond filed with an original application will be valid for renewal of a 
dealer license unless the surety has provided a written notice of cancellation.

AS 45.25.? If a person suffers loss or damage by reason of fraud, fraudulent 
representations, or violation of any provision of statute bv a dealer, the person has a 
right of action against the dealer and a personal right of action against the surety

5400.
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upon the bond. The aggregate liability of the surety docs not exceed the amount of 
the bond.77

Additionally, Page 44, line 28 defines a dealer as “a person. . .  who sells . . . .  three or 
more new or used motor vehicles in any 12 consecutive months.” Alaska’s current 
definition of "dealer” contains no minimum amount of sales and this has presented 
problems. States’ definition of dealers average at five sales per consecutive 12-month 
period. DMV recommends five instead of three sales per 12 consecutive months. Page 
44, line  28 would then read:

“ who sells, leases, solicits, brokers, or arranges for sale or lease, of [THREE] five 
or more new or used motor vehicles in any 12 consecutive months, regardless o f w ho..  “

2. DMV does not understand the requirement for or support the state issuing an ID card 
to every dealer and salesperson (Page 5, lines 17-23. Employee turnover is significant 
and the conduct and ethics of a salesperson is the responsibility of the employer. 
Companies requiring employees to have an ID card may obtain that card privately. The 
Division recommends deleting lines 17-23, Page 5.

3. The bulk of tire bill speaks to the commercial, contractual and working relationships 
between manufacturers and their franchises. The Commissioner of Administration is 
inserted to mediate disputes or disagreements between parties and determine other issues, 
many of which are of a commercial nature, including economic determinations about new 
entry into markets, transfer of ownership, renewal or termination of franchise agreements. 
{References to the commissioner's mediation are inserted throughout the bill.)

Before the commissioner can act, SB 189 mandates that the commissioner refers all 
matters to a Motor Vehicle Advisory Board {Page 39, line 30 through Page 40, lines 1 - 
29). Similarly, before the Attorney General can issue a directive affecting a licensed 
business, it must be referred to the Board. The Board is staffed and has significant 
responsibility and authority. DMV questions whether this is an appropriate role for the 
Commissioner of Administration or the state and whether such a board is necessary.

4. The Motor Vehicle Advisory Board is a 6 member board composed of 4 new car 
franchise dealers, 1 used car dealer and 1 public member {Page 40, lines 1 -10). 
Consideration should be given whether this is a balanced composition.

5. The commissioner may assess penalties for violations of the law; however, “If the 
violation involves multiple transactions within a 30-day period, the multiple transactions 
constitute a single violation.” {Page 41, lines 2-4) DMV recommends that each 
violation be treated as a separate occurrence.

6. Under current law, “dealers" include those who sell trailers (camping trailers, snow 
machine or boat, utility or semi-trailers; units without power). Their inclusion under SB 
189 is questionable. The vehicles are subject to registration which is the qualification to

3
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be classed as a “motor vehicle" (Page 44, lines 24-25) in the bill, but trailers are not a 
"motor vehicle" as defined in AS 28.40.100 because they are not self-propelled. DMV 
sees no reason to license as dealers those businesses that do not sell, lease, broker, etc. 
self-propelled vehicles. To resolve this conflict, DMV recommends that Page 44, lines 
24 -25 be amended as follows:

“(26) “motor vehicle” means a [MOTOR] vehicle [THAT IS REQUIRED TO BE 
REGISTERED UNDER AS 28.10;] which Is self-propelled except a vehicle moved bv 
human or animal power:”

7. AS 45.25.620 (Page 38, line  22 -  29) prohibits consignment lot sellers and it prohibits 
individuals from selling vehicles on behalf of a friend. DMV recommends deleting 
Section 45.25.620 (Page 38, lines 21 - 28).

8. To be licensed as a dealer under the proposed legislation, one must have a “principal 
place of business” (Pages 41, line 15 through Page 42, line  7). This is defined as a 
permanent structure with a minimum o f400 square feet of enclosed space. Fly-by-night 
operations rarely have an established location and it is the fly-by-nighters who present the 
majority of problems for consumers and DMV. However, small dealers may operate 
from a temporary structure such as a mobile home and have an open-air car lot. As 
written, these businesses could not operate. DMV recommends consideration of other 
language that will permit operation from a temporary type of structure.

DMV would be happy to discuss in greater detail with committee staff these areas or 
others provisions of the bill affected by action taken on these areas.

Sincerely,

Director 

Cc: file
David Koivunicmi, Deputy Commissioner, DOA 
Roxanne Stewart, Legislative Liaison, DOA

@005
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AKPIRG comments on SB 189

Subject: AKPIRG comments on SB 189 
Date: Mon, 23 Apr 200111:03:51 -0700 
From: akpirg <akpirg@akpirg.org>

To: Kim_Ross@legis.state.ak.us, clyde_sniffen@law.state.ak.us, eero@alaska.net, 
akpirg@akpirg.org

To S e n a t o r  R a n d y  P h i l l i p s  

> F r o m  S t e p h e n  Conn, A k P I R G  

Subject: R e v i s i o n s  a n d  A m e n d m e n t s  to S B 1 89  

A p r i l  20, 200 1

P u r s u a n t  to y o u r  request, h e r e  are p r o p o s e d  a m e n d m e n t s  a n d r e v i s i o n s  to 

SB 18 9 . D r a f t  s h a r e d  w i t h  C l y d e  S n i f f e n  of Dept, of L a w  an d  R i c k  

Morrison.

4 5 . 2 5 . 1 7 0  Q u a l i f i c a t i o n s  fo r  S a l e s p e r s o n  l i c e n s e  s h o u l d  i n c l u d e  p o l i c e  

b a c k g r o u n d  c h e c k  for c r i m e s  of m o r a l  t u r p i t u d e  an d  c o u r s e  of s t u d y  in 

c o n s u m e r  p r o t e c t i o n  l a w  a p p r o v e d  b y  D e p a r t m e n t  of Law, Fai r  B u s i n e s s  

P r a c t i c e s  D i v i s i o n .

4 5 . 2 5 . 7 5 0  P r i n c i p a l  P l a c e  of B u s i n e s s  s h o u l d  be w h e r e  books, r e c o r d s  a n d  

f iles r e g a r d i n g  i nventory, sales, r e p a i r s  a n d  f i n a n c i a l  m a t t e r s  

i n c l u d i n g  a p p l i c a t i o n s  f o r  p a s t  five y e a r s  a r e  a v a i l a b l e  f or  i n s p e c t i o n  

p u r s u a n t  to legal o r  a d m i n i s t r a t i v e  process.

I n d o o r  s a l e s r o o m  s h o u l d  not be r e q u i r e d  an d  s q u a r e  f o o ta g e  r e q u i r e m e n t  

e l i m i n a t e d .

4 5 . 2 5 . 7 3 0  M o t o r  D e a l e r s  A d v i s o r y  B o a r d  s h o u l d  hav e c o n s u m e r  o r g a n i z a t i o n  

m e m b e r s  w h o  m o n i t o r  a n d  r e p o r t  a t t e m p t s  to l i m i t  c o m p e t i t i o n  in the 

m a r k e t p l a c e .

S u b s e c t i o n  g o n  a t t o r n e y  g e n e r a l  c o n s u l t a t i o n  s h o u l d  be e l i m i n a t e d  as 

e n t i r e l y  i n a p p r o p r i a t e  to D e p a r t m e n t  of L aw's r e s p o n s i b i l i t i e s  to 

b r o a d e r  public, i n c l u d i n g  c o n s u m e r s .

S e c . 4 5 . 2 5 . 4 1 0

N o  d i s p u t e  b e t w e e n  m a n u f a c t u r e r  an d  d e a l e r  s hall d e l a y  r e p a i r  and 

c o m p e n s a t i o n  d u e  a n d  o w i n g  c o n s u me r .

A d d  to s u b s e c t i o n s  r an d  s - C o n s u m e r s  an d p r e s e n t  a n d  f or m e r  e m p l o y e e s  

of d e a l e r  w h o  m a y  h a v e  b e e n  e x p o s e d  s h o u l d  be n o t i f i e d  a l o n g  w i t h  

f r a n c h i s e d  d e a l e r s  of a n y  h a z a r d o u s  or p o t e n t i a l l y  h a z a r d o u s  m a t e r i a l  

etc. etc."

Note: O n  m a t t e r s  r e l a t e d  to h a z a r d o u s  m a te r i a l s ,  f e d e r a l  R I C R A  an d  

C I R C L A  laws s h o u l d  a p p l y  u n l e s s  s t a te  l a w  is m o r e  p r o t e c t i v e  of 

c onsu m e r s '  rights.

A d d  to 4 5 . 2 5 . 4 2 0

C o n s u m e r s  s h o u l d  be i n f o r m e d  if d a m a g e  r e s u l t i n g  f r o m  t r a n s p o r t a t i o n  

w o u l d  c a u s e  a r e a s o n a b l e  c o n s u m e r  to r e c o n s i d e r  his p u r c h a s e

45 . I n s t a l l m e n t  s a l e s ;s e r v i c e  c o n t r a c t s

T o  e x te n t  this s e c t i o n  is i n c o n s i s t e n t  w i t h  s t a t e  l a w  g o v e r n i n g  re t ai l  

i n s t a l l m e n t  s ales c o n t r a ct s ,  t h o s e  p r o v i s i o n s  m o s t  p r o t e c t i v e  of 

consumers' r i g h t s  shall 

p r e v a i l .
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S e c . 4 5.25.520 G o o d  s e c t i o n  w i t h  a d d e d  l a n g u a g e  to (b) (2), " s p e c i f y i n g

w h e t h e r  m a n u f a c t u r e r  o r  d e a l e r  b y  n a m e  o r  b o t h  a r e  o b l i g e d  to h o n o r  the 

s e r vice" co n t ra c t .

S e c t i o n  4 5 . 2 5 . 6 1 0  is v e r y  g o o d

A d d  to (15) line 30 ( "v ehicle d e c l a r e d  'wrecked,' 'junked,' o r  'totaled' 

b y  i n s u r e r  o r  a n y  s t a t e  au t h o rity")

S e c . 4 5 . 2 5 . 6 1 0

A d d  (25) "not g i v e  n o t i c e  that b u y e r  has a fiv e  b u s i n e s s  d a y  o r  500 m i l e  

" c o o l i n g  off" p e r i o d  to r e s c i n d  the contract. D e a l e r  m a y  a p p l y  n o r m a l  

d a i l y  r e n t a l  o r  m i l e a g e  fee fo r  d ays o r  m i l e s  in w h i c h  v e h i c l e  wa s  h e l d  

b y  b u y e r  p r i o r  to n o t i c e  of r e c e s s i o n  an d  r e d e l i v e r y  of v e h i c l e . "

Note: O n  s t a t u t o r y  l a n g u a g e  p e r t a i n i n g  to W a r r a n t i e s ,  M a g n u s o n - M o s s  

F e d e r al  S t a t u t e  m u s t  be  r e a d  a g a i n s t  n e w  l a w  w i t h  s t r o n g e r  c o n s u m e r  

p r o t e c t i o n s  h e l d  as A l a s k a  law.
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April 23,7.001
The Honorable Randy Phillips
Chair, Senate Labor & Commerce Committee
Alaska Senate
State Capitol Room 103
Juneau, AK 99801-1182

Dear Chairman Phillips:

The Motorcycle Industry Council (MCQ is a nonprofit national trade association that represents motorcycle 
manufacturer and distributors and over 300 other companies involved in allied trades. The Council would 
like to offer the following comments on SB 189, which enacts a new Jaw regulating motor vehicle franchises. 
The bill applies to all registered motor vehicles and thus includes motorcycles in all of its provisions. ’'While 
MIC does not oppose reasonable franchise legislation and takes no position on the legislation as it applies to 
automobiles, there are several inherent differences between the motorcycle and automobile industries that 
make motorcycle inclusion in s o u k  of the provisions of the bill inappropriate and would serve to raise the 
costs of doing business. A law that results in increased business costs, in the absence of any justified need, 
does not maW* sense. We are particularly concerned with the following provisions: facility assistance 
payments to terminated dealers, damage disclosure, and the requirement that a manufacturer provide alternate 
transportation for owners whose vehicles are in service.

Regarding facility assistance payments for terminated dealers, the provision in Section 45.25.360 may have 
applicability in the a'lto industry, However, motorcycle dealerships are dissimilar to automobile dealerships in 
terms of their facilities and therefore it is critical that motorcycles be removed from these requirements. 
Whereas car dealerships are housed in single-use facilities, specifically designed to be auto dealerships, the 
vast majority of motorcycle dealers are in raultiple-use facilities, often in strip malls and the like. Auto 
dealerships are often multi-million dollar operations with large unique showrooms, multi-acre display areas, 
service buildings housing special installed lift equipment and dedicated service bays. Motorcycle dealerships 
are generally basic srorefront operations. They are typically much smaller, more flexible, and adaptable to 
many types of uses. They can easily be converted to any number of retail establishments, from carpet stores 
to clothing chains if the dealership ceases to operate. Accordingly, in the motorcycle industry this type of 
provision is unnecessary and would only provide a windfall to a small group of dealers at the ultimate expense 
of the consumer.

The costs associated with some poorly managed dealerships are often remarkably high. A law requiring the 
manufacturer or distributor to pay the dealer for his facilities will hide the chronic facility cost problem of 
over-investment in the facility by the dealership's upper management, rather than bring it to light and 
stimulating corrective action before the ownership overextends itself to the point of jeopardizing the 
operation. A motorcycle dealer who overinvests in his facilities or poorly manages his business is insulated 
from risk if protected by a law requiring the franchisor to reimburse the dealer for his facility rental costs if 
the franchise is terminated. Facilities decisions rest with the motorcycle dealer and as such the dealer should 
retrain responsible. A manufacturer or distributor should not be put in a position of having to be in the real 
estate business after a dealer has been terminated.

MICs second concern focuses on Section 45.25.410, which requires a manufacturer to provide alternate 
transportation to an owner whose vehicle is being repaired under an express warranty or service plan, the 
inclusion of motorcades is not appropriate as it places a much greater burden on a smaller industry. 
Consumers do not often depend on motorcycles as their single source of transportation and being without a 
motorcycle while it is being repaired is less difficult than being without one’s car. Further, unlike auto dealers, 
motorcyde dealers generally do not maintain a demonstration or rental fleet. A motorcycle is not a one-size-

1235 Jefferson Daw’s Highway, Suite 600, Arlington, Virginia 22202 PH: (703) 416-044S FAX: (703) 416-2269



The Honorable Randy Phillips #
April 20,2001 
Page 2

fks-all vehicle. There are numerous variables such as size, engine displacement, seat height, etc. and it is a 
crucial safety concern that the operator have a motorcycle properly fined and suited to that individual. This 
provision, as written, requires the dealer to provide a similar model to the consumer whose vehicle is being 
serviced. Thus, the dealer would be required to maintain a much more extensive inventory of motorcycles. 
In practical terms, it would be virtually impossible for a motorcycle dealer to be able to provide a ‘'similar 
model” as specified in rhic legislation. The provision of loaner motorcycles could have safety implications as 
well. Undoubtedly, including motorcycles in this provision will increase the costs of doing business and most 
certainly imposes a greater burden on our industry than on the larger automobile industry.

Finally, Section 4525.420 of the bill assigns liability for damages to new motor vehicles occurring in transit to 
dealers. While the liability provisions in SB 189 may be appropriate for cars, the motorcycle industry's 
method of vehicle distribution to dealers differs from that of cars and it is vital that motorcycles be excluded 
from the provisions. Motorcycles are shipped partially disassembled in a crate to the dealer for set-up. The 
vehicle is disassembled in part to reduce its mass for transport, resulting in lower customer and 
environmental costs, and increased unit protection from damage during transportation. It is problematic to 
make the motorcycle manufacturer responsible for trucking work that it does not control The trucking 
company is an independent business. Truckers have the authority and means to regulate their action while 
transporting crates from the manufacturer's warehouse to the dealer. If the transportation worker is not 
capable of acceptable qu;dity, the transportation company must be held accountable. This is an element of 
existing transportation code and law throughout the U.S. The proposed section wiD conflict with existing 
law.

Additionally, the motorcycle manufacturer (who is already providing inspections of vehicle condition at 
various prior checkpoints) will qqs have knowledge of damage which occurred during transportation from the 
manufacturer's warehouse to the dealer prior to delivery at the dealer, yet will have to reimburse dealers for 
same. Presently, if the motorcycle has visible damage, the dealer makes a claim with the shipper, who 
reimburses the dealer for the cost of repair. If the damage is hidden, then the dealer makes a claim with the 
manufacturer, who reimburses the dealer. Unlike the auto industry, transportation damage for motorcycles is 
very smalL There is no demonstrated need for such legislation to cover the motorcycle industry.

The inclusion of motorcycles in these provisions will most certainly have deleterious consequences for the 
motorcycle industry, and ultimately result in higher costs to consumers. In light of the issues outlined above, 
we respectfully urge you to amend SB 189 to, at the very least, exempt motorcycles from provisions requiring 
a manufacturer to pay rent or fair market value for facilities upon dealer’s termination, from the damage 
disclosure provision, and from the requirements regarding the provision of an alternate vehicle for a 
consumer whose own vehicle is being repaired.

Thank you for your consideration of these comments on these issues that are so important to our industry.

Sincerely,

APR-23-2001 11:42 MIC Y e m io ^ o  , . 0-

Kathy R, Van Kleeck
Vice President, Government Relations
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A l a s k a  M o t o r  V e h i c l e  A c t  o f  2 0 0 1

Reason for the Act

Alaska is now the only State in the nation without a comprehensive motor vehicle act. There are 
many reasons for such legislation. It’s undeniable that, in Alaska (more than in any other State), 
the manufacture, distribution, sale and repair o f  motor vehicles vitally affects the general 
economy o f the State as well as the public interest and public welfare. M otor vehicle distributors 
and the manufacturers o f  motor vehicles whose physical manufacturing facilities are not located 
in Alaska are in fact doing business in the State through their control over, relationships with, 
and transactions with their A laska dealers. A laska’s unique geographical location makes it 
necessary to ensure the availability o f  motor vehicles and parts and dependable service for motor 
vehicles throughout the State to protect and preserve the transportation system, the public safety 
and welfare, and the investments o f  its residents. It is therefore necessary, in the exercise o f 
A laska’s sovereign police power, to ensure the availability o f  motor vehicles and parts and 
dependable service for motor vehicles throughout the State and to protect and preserve the 
transportation system, the public safety and welfare, and the investments o f  Alaska residents.

With help from the National Automobile Dealer’s Association (“NADA") the AADA carefully 
examined the motor vehicle franchise laws from all the other 49 states, met with national N.ADA 
representatives and employees o f several state agencies. Then, AADA surveyed each Alaska 
member regarding his or her concerns -  both from a manufacturer/dealer standpoint and a 
dealer/customer standpoint. Dealers told AADA what they needed to protect and preserve the 
transportation system, the public safety and welfare and investments o f their customers as well as 
their families. Because Alaska has no franchise law, AADA began from a clean sheet o f  paper 
and the effort took more than 1S months to complete. Drafts were presented, re-drafted and 
presented once again. NADA and other advisers from different state automobile associations 
reviewed the product and provided input. The final result is presented herewith.

W hat the Act Accomplishes

The Act accomplishes the AADA goals through eight distinct Articles:

® A rticle 1 accomplishes three purposes. As required in most other states, it places all 
agreements between manufacturers and dealers under state law; establishes Alaska as 
the legal jurisdiction for disputes between manufacturers and their dealers; and 
forbids any use o f  any corporate affiliate to accomplish what would otherwise be 
prohibited by the Act.

• Article 2 requires manufacturers, dealers and their employees to obtain licenses and 
establishes the framework for that requirement. Licensing is almost universally


