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March 27, 2001

The Honorable Randy Phillips
Chairman, Senate Labor and Commerce Committee
Alaska Senate
State Capitol Room 103
Juneau, AK 99801 -1182 i
Dear Chairman Phillips:

RE: Reauested comments on privacy in SB 66

At the last hearing on SB 66, you asked the division to provide you with written comments on 
the amendments proposed by the Alaska Bankers Association and with a written statement 
concerning privacy. We respectfully submit the attached documents in response to that request.

As you will see, our comments on the association's proposed amendments include some 
suggestions lor amending SB 66 with which we agree. Also, please note the footnote on the first 
page of the policy statement. We will let you know as soon as we get some clarification on the 
applicability of the Fair Credit Reporting Act (FCRA) to information sharing among affiliates. 
Under the broadest interpretation, the FCRA may apply to all information shared between 
affiliates. This would mean the opt-in provision in SB 66 would apply to information sharing 
between nonaffiliated third parties. Under that interpretation, the FCRA would require financial 
institutions to provide customers an opt-out opportunity for sharing with affiliates in order to 
avoid certain reporting requirements of the FCRA. Under a narrow interpretation, the FCRA 
deals with a smaller subset of information in a financial institution’s records. In either case, we 
do not believe any amendment to SB 66 will be required because of this issue.

We will be happy to discuss these with the committee on Thursday, March 29, 2001.

Yours trulv.

Franklin T. Elder 
Director

Enclosures (2)

"P ro m o tin g  a  h e a l th y  e c o n o m y  a n d  s tr o n g  c o m m u n it ie s "
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Comments on the Bankers Association’s Proposed Amendments 
Regarding Privacy and Certain Definitions in SB 66

Sec. 06.01.028(a)
It is not clear to us why the proposed amendment differentiates between “records” and 
“information contained in such records.” Current law and SB 66’s proposed privacy section 
refer only to records, and the implication is that there is no difference between the records and 
the information in the records. If the bankers association is suggesting a difference, we would 
need to hear what that is, and why it is necessary to make the distinction. Otherwise, it would 
seem superfluous.

It is not clear to us why the proposed amendment needs to specify that disclosure of the records 
and information may not be made to a person or government. Current law and SB 66’s proposed 
privacy section prohibits disclosure except under certain circumstances, period. We do not see 
the point to specifying "person or government.” Further, that specification raises the question as 
to whether disclosure is possible as long as it is not directly to a person or government. Also, 
Sec. 01.10.060(a)(8) of Alaska Statutes defines a person as indicated in part: >

Sec. 01.10.060(a)(8). In the laws of the state, unless the context otherwise requires... 
"person" includes a corporation, company, partnership, firm, association, organization, 
business trust, or society, as well as a natural person:

This could be used, or it could be modified to specifically include newer forms of organizations 
such as a limited liability company, limited partnership, and limited liability partnership. This 
comment also goes to the association’s proposed definition of “person” at proposed Sec. 
06.01.050(4).

Since an exception in current law and SB 66's proposed privacy section includes compelling 
disclosure by court or administrative agency order, subpoena, or other process under the 
supervision of a court, it hardly seems necessary to specify “government” in the association’s 
proposed amendment. Unless the association members have been approached by governmental 
agencies that have asserted that nondisclosure does not cover them, this seems like a s uperfluous 
inclusion. Indeed, current law and SB 66’s section appears clearer in that all disclosure is 
prohibited unless permitted under specified provisions.

Sec. 06.01.U28(a)(2)
We see no value in combining the exception for disclosure required by statute and regulation 
with the exception for disclosure by subpoena, etc. That produces unnecessary confusion when 
reading the proposed AS 06.01.028(c) that references (a)(2). but appears to limit its effect to 
disclosures under subpoenas, etc. Current law and SB 66's proposed privacy section keeps these 
exceptions separate.

We do not agree with the phrase “having jurisdiction of the financial institution" since that may 
be interpreted to exclude subpoenas from administrative agencies pursuing investigations of 
securities or insurance fraud. We would not want to be in a position where the banking section 
of the division of banking, securities and corporations must ask the division to issue a subpoena 
that is needed by one of the other legitimate investigative agencies of the state
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The Senate Labor and Commerce Committee, however, may want to consider adding a provision 
specifically for federal and state financial institution examiners having jurisdiction over the 
financial institution in the normal course of their examination. We only mention this because of 
the slight wording change in AS 06.01.028(a) from current AS 06.05.175. The current law 
prohibits making the information “public.” As SB 66 went through the drafting process, the lack 
of a definition of making information public evidently lead to the change to may not be 
disclosed. Certainly, AS 06.05.175 was never meant to limit disclosure to bank examiners, 
because their examinations are confidential also.

Now that we read the section again in connection with the notification requirement under both 
proposals, the Committee may wish to make it very clear that this prohibition of disclosure does 
not apply to federal or state bank examiners and their supervisors. This was brought to our 
attention also because the bankers association’s proposal specifically mentions ‘‘or a 
government” in its AS 06.01.028. We doubt that the association intends to block access to 
records by examiners, and we also doubt that banks currently notify customers under AS 
06.05.175(b) when an examiner reviews these records. With all this in mind, a clarifying 
subsection under SB 66’s proposed AS 06.01.028(a) providing for disclosure to state and federal 
examiners and their supervisors might be appropriate.

Sec. 06.01.028(a)(3)
This subsection refers to the first 9 sections in the Gramm-Leach-Bliley Act (GLBA) dealing 
with the disclosure of nonpublic personal information. Generally speaking, this allows financial 
institutions to share nonpublic personal information freely among affiliates and to share this 
information with nonaffiliated third parties, if the customers have been given adequate 
opportunity to opt-out of the sharing and have not done so. Section 524 of the GLBA protects 
the states’ ability to establish and enforce more stringent protections, as ultimately determined by 
the Federal Trade Commission (FTC).

We object to this on the grounds that this provision goes well beyond the consumer protections 
afforded Alaskans for over 30 years in the Alaska Banking Code at AS 06.05.175(a)(3). That 
section, reproduced in SB 66 at AS 06.01.028(a)(3). preserves the right to privacy of depositors 
and customers of financial institutions that we believe Alaskans want and the Alaska 
Constitution (at section 1.22) requires. We expand on these comments in the separate statement 
with respect to privacy.

W hat is dropped from Sec. 06.01.028(a)?
We note that the bankers association’s proposed amendment drops two subsections from SB 66’s 
provision that were also carried over from the current law at AS 06.05.175. The subsections are 
AS 06.01.028(a)(4) and (5). The first provides for verification of sufficient funds, and the 
second provides for verification of payment habits to financial institutions and specified credit 
reporting agencies. The value of deleting long-standing subsections from the privacy provision 
is not clear to us. We doubt the bankers association members have plans not to verify funds and 
provide payment history to credit reporting agencies. If these are covered adequately elsewhere, 
vve would ask the association to show it, and to explain why they excluded these subsections, and 
if there is any difference between provisions elsewhere on which they would rely and these 
current provisions. Even if these provisions are provided for elsewhere, it might be better to be a
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bit superfluous in this case to avoid any implications that might be drawn from the deletion of 
long-standing provisions.

Sec. 06.01.028(b)
This subsection of the bankers association’s proposed amendment deals with a requirement by 
the court or administrative agency to reimburse the financial institution for reasonable costs in 
complying with an order or other process. We agree that financial institutions should be 
reimbursed for reasonable costs. We provide for that at AS 06.01.028(c) at section 3, page 3, 
lines 10-13 of the Committee Substitute (CS). However, we realize that amended language is 
needed because the old language was restricted to court orders, since the old AS 06.05.175(a)(1) 
was limited to court orders. When that subsection is expanded to include administrative orders 
in SB 66, we realize it is necessary to expand (c) as follows:

(Section 3, page 3, lines 8-11) Replace (c) with new language as follows:
(c) When disclosure o f financial institution records is compelled under (a)(1) of this 
section, the document shall provide for the reimbursement of the financial institution for 
the reasonable costs incurred in complying with the order.

We recommend this amendment to the Committee. This amendment provides for reimbursement 
of reasonable costs for compliance with any process under (a)(1), whereas the current language 
only references court actions, and avoids the repetitious list of processes in (a)(1).

So. our general comment is that our amended (c) does what the association’s (b) does, and does 
not contain the phrase "but is not required.” Some argument could be made that financial 
institutions benefit from enforcement actions against law violators, and so the matter of 
reimbursement should not rise to such a prominent level in the decision of whether the institution 
needs to comply with the order. While we agree that institutions should be reimbursed, we are 
uncomfortable with saying the institution is not required to comply with an order simply because 
of a disagreement over the amount of reimbursement.

Sec. 06.01.028(c)
This section of the association’s proposed amendment deals with the requirement, to notify 
depositors or customers about the disclosure made under certain subsections. We see a number 
of problems with the drafting of this section.

First, (c) covers disclosures under (a)(3) and (b), yet (a)(3) is the GLBA and (b) only relates to 
reimbursement of costs. We doubt that the association really intends that notification be made 
each time the institution discloses nonpublic personal information to an affiliated or nonaffiliated 
third party. While that might provide interesting feedback from customers and depositors, that 
goes beyond any proposal we contemplate. So. unless otherwise informed, we assume the 
association would not want to include (a)(3) and (b) in this subsection.

Current law at AS 06.05.175(b) requires notification, if possible, before disclosure is made under 
an order or statute or regulation. If prior notification is not possible, "immediate" notification is 
required. Finally, notification is not allowed for disclosure under a search warrant, or a court 
order issued at the behest of a grand jury. In SB 66’s AS 06.01.028(b), this is generally carried 
over, but with some modification.
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Please note, however, that we recommend a slight amendment for this subsection as follows:

(Section 3, page 3, lines 5-9 of the CS) Replace the sentence beginning “However, 
notification ...” with the following sentence:

However, notification either before or after disclosure may not be made if disclosure is 
made under a process included (a)(1) of this section and the document requiring 
disclosure on its face requires the financial institution not to notify the depositor or 
customer.

This amendment covers more accurately the processes provided for in (a)(1) of the section, and 
also clarifies that the financial institution shall not notify the customer if the order, subpoena, or 
similar document states on its face that the customer is not to be notified.

As amended, our subsection now covers admiristrative orders as well. Also, we continue to 
require notification before disclosure, as under current law, except as prohibited elsewhere in the 
subsection. We replace the more confusing “immediate'’ requirement with a requirement to 
notify the customer "as soon as practicable after disclosure is made” if prior notification was not 
possible. We understand these kinds o f criteria are not a "bright line.” On the other hand, it (nay 
be advantageous for a financial institution to be able to argue over what is “as soon as practical” 
than to miss an unforgiving deadline. Finally, in our amendment to this subsection, we make it 
clear that the document requesting disclosure must contain a statement on its face that the 
customer is not to be notified. This is an added requirement on courts and agencies from the 
current provision for an outright prohibition from disclosure for search warrants and grand-jury- 
requested court orders.

The bankers association’s proposed amendment sets a bright line for notification by mail within 
3 business days of the receipt of the order. It drops the requirement for prior notification where 
possible. The main purpose of prior notice is to allow the customer to take steps to block the 
disclosure. Current and proposed law in SB 66 recognizes that prior notice is not always 
possible, and provides for that. This seems to us to be preferred to one that does not contemplate 
prior notice at all.

Further, the association's proposed (c) requires the mail notification "unless the order is, or is 
accompanied by, a court order that expressly directs the financial institution not to notify or 
inform the depositor or customer.” No administrative agency could ever get a court order like 
that to accompany its subpoena. The association has requested clarity so they know when to 
notify and not to notify the customer. We believe SB 66 provides that clarity by requiring the 
order to state on its face that the customer is not to be notified. The institution should be 
adequately protected if it relies in good faith on the face of the document.

What provisions arc dropped entirely from See. 06.01.028?
We note that the bankers association's proposed amendment dropped SB 66's subsection AS 
06.01.028(d). This new subsection establishes liability of the financial institution to their 
customers for actual damages resulting from intentional violations of the section. Liability does 
not apply if the institution relies in good faith on any provision of the section. This seem 
patently reasonable to us. It is not an onerous provision, since customers would have to show 
both damages and intent under SB 66.
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The association’s proposed amendment also does not include the division’s proposed amendment 
adding a new subsection (e) that provides for disclosing information to a person, whether 
affiliated or not, necessary to provide essential services of a financial institution. This could 
cover check printers, statement printers, auditors, outside accountants, etc. All these are 
necessary to provide the institution's essential services. They would need to be bound not to 
disclose information also.

The association’s proposed amendment does not include the division’s proposed amendment 
adding a new subsection (f) that provides for applying the privacy provisions to entities under 
AS 10.13 (the Alaska BIDCO Act). As we explained to the Committee in hearing, our goal was 
to include BIDCOs under the privacy provision, not under other provisions of Title 6 that do not 
apply to a BIDCO. Thus, we dropped reference to BIDCOs and CFAB from the definitions of 
“state financial institutions” and added the BIDCO as a subsection in the privacy section.

Sec. 06.01.050 Definitions
The bankers association’s proposed amendment deletes the new definitions of “financial 
institution” and “state financial institution” in SB 66. It also applies its definitions to all of Title 
6 and not simply Chapter 01. This latter change seems unnecessary to us. The definitions are 
already tied to each chapter and we would recommend continuing that.

Concerning the definitions themselves, however, we do not agree with deleting SB 66’s list of 
entities included in the definition of "financial institution.” We believe this list is instructive and 
informative. We do not know why the association proposes dropping the list from the definition. 
We doubt they believe this would drop national banks from any provision of Title 6, since the 
state clearly has regulatory responsibility in interstate branching, and, under the GLBA, setting 
privacy provisions. So. absent any other information, we would not support deleting the list 
from that definition.

On the other hand, we have no real objection to replacing "institution” with "person,” as the 
association suggests, since the current definition o f “financial institution” as an "institution” 
sounds a bit circular. As mentioned above, however, the association’s proposed definition of 
"person” is not adequate. Something like the following would be better:

"Person" means a corporation, company, limited liability company, partnership, limited 
partnership, limited liability partnership, firm, association, organization, business trust, or 
society, as well as a natural person.

In our proposed amendment to SB 66, we already proposed deleting reference to AS 10.13 and 
AS 44.81 from the definition of “state financial institution.” The association’s definition also 
deletes "or that is subject to examination by the department under this title.” This definition is 
found at section 5. page 4, and section 43, page 18 of the Committee Substitute (CS) handed out 
at the last hearing.

Our primary purpose for including the phrase was to use this in AS 06.05.065 that regulates 
potential conflicts of interest between the institutions we examine and our examining staff, the 
director, and the commissioner. That is why SB 66 (at section 8, page 5, lines 8-16 of the CS) 
deleted “that has a certificate of authority under this title” and inserted “state” in front of
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financial institution. “State financial institution” also is found in AS 06 05.065(b)(4) at section 
9, page 5, line 23 of the CS.

We would have no objection to the association’s suggestion of deleting “or that is subject to 
examination by the department under this title.” In the two definitions described above as long as 
the Committee also modified sections 8 and 9. The Committee could consider the following 
changes:

(Sec. 8, page 5, lines 14-15 of the CS) Amend AS 06.05.065(a) as follows:
A person subject to this section may not borrow money from a [FINANCIAL 
INSTITUTION THAT HAS A CERTIFICATE OF AUTHORITY UNDER THIS 
TITLE] person that is subject to examination bv the department, except as provided in 
this section.

^Sec. 9, page 5, lines 23-26 of the CS) Amend AS 06.05.065(b)(4) as follows:
(4) be indebted to a [STATE FINANCIAL INSTITUTION] person that is subject to 
examination by the department upon an installment debt incurred by the employee in the 
purchase of goods for personal use only and transferred to the financial institution in the 
regular course of business, including debts for household goods, mobile homes, motor 
vehicles, or boats; or

We would ask the Committee to please be sure to leave in the CS the amended language for AS 
06.05.065(b)(5) at section 9, pages 5-6, lines 27-3 in order to remove the other reference to state 
financial institution in AS 06.05.065. These suggestions are offered in case the Committee 
would want to adopt the association’s proposed deletion of the phrase “or that is subject to 
examination by the department under this title” from the definitions of “state financial 
institution” in sections 5 and 43 of the CS (but also deleting reference to AS 10.13 and AS 
44.81), and to use the words “a person” to replace the words "an institution” in the definition of 
“financial institution” at section 4, page 3, line 27 and at section 40, page 17, line 29 of the CS. 
We have no objection to those changes as described.

Comments on the bankers association’s proposal to amend AS 06.05.015

We testified before the committee that several provisions of the current statutes and regulations 
make the association’s proposed amendment to AS 06.05.015 unnecessary, because we already 
have sufficient flexibility to set the examination schedule at any appropriate interval, and we 
have never had a complaint about our examination schedule. We do not disagree with the 
underlying intent of the proposal that, as expressed to us by association members, is to limit 
exams to only those necessary to accomplish our responsibility for monitoring the safety and 
soundness of the institutions. After discussing this with the association member who provided 
testimony, we agreed that this amendment could be withdrawn, and a much simpler amendment 
considered by the Committee, as follows:

(At page 1, line 13 of the CS) Add a new section amending AS 06.01.015(a) as follows:
(a) Financial institutions regulated under this title are subject to at least one examination 
[EACH YEAR] during an 18-month period. The department may conduct additional 
examinations at its discretion.
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In addition, since we discussed with the Committee our policy of coordinating examinations with 
the Federal Deposit Insurance Corporation (FDIC) and the National Credit Union Administration 
(NCUA), it would be appropriate to update the policy section at AS 06.01.040. This could be 
accomplished by adding a new section as follows:

Amend AS 06.01.040 by inserting a new section (at page 3, line 26 of the CS, and renum ber 
subsequent sections) to read:

Sec. 06.01.040. Examination policy. It shall be the policy of the department to conduct, 
whenever reasonably possible, joint examinations with the Federal Deposit Insurance 
Corporation or with the National Credit Union Administration of those institutions 
subject to this title whose accounts are insured through [THAT CORPORATION] these 
agencies.

If the bankers association agrees with these and withdraws the proposed amended AS 06.01.015, 
we need not make comments on the drafting of that proposal. If the association does not agree, 
then we would need to point out some drafting problems.

Comments on the bankers association’s proposal to amend Court Rules '
After speaking with the department of law on this question, we believe there is no need for a 
change of court rules to accommodate the proposed language of AS 06.01.028(c) requiring 
provision for reimbursement of reasonable expenses incurred by a financial institution in meeting 
the terms of a subpoena or other court order. Essentially the same provision already is included 
in current AS 06.05.175(d). SB 66 applies this to “financial institutions” and not just “banks,” 
and the reimbursement extends to administrative orders and not just court orders.
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Comments on the Privacy Policy Reflected in SB

DVI
MAR 1 b 2001 

[ O 'J D /u

While it is possible to be verbose and philosophical in describing something called a Privacy 
Policy, it is also possible to state it simply. In SB 66, we have proposed AS 06.01.028 (as 
amended) to maintain the current right o f depositors and custom ers o f financial 
institutions in A laska to determine affirmatively w hether nonpublic personal inform ation  
about them , residing in the records o f the financial institutions, w ill be shared by the 
institutions w ith others, whether affiliated with those institutions or not.1 This is the same 
protection and right these depositors and customers of banks have had for over 30 years in 
Alaska. Now that the Gramm-Leach-Bliley Act (GLBA) has .emoved the depression-era 
prohibitions of affiliations of banks, insurance companies, and securities firms, it is even more 
important to ensure the protection of the privacy of the Alaskans who are customers of these 
institutions.

While we agree with the industry that these records are records of the financial institutions, we 
believe Alaskans reserve the right to determine how and if the content of those records will be 
shared. We also believe the Alaska Constitution (at section 1.22) requires it. By affirmatively 
determine its use, we mean that the institutions must continue to obtain specific prior approval to 
share information from the customer, unless it is a type of information or for a purpose that is 
provided for in federal or state law. For example, public information about a customer is not 
confidential. This type of information might be published in a phone book. Also, information 
for credit reporting agencies, responses to court and administrative orders, and verification of 
sufficient tunds will not require a customer’s approval. But sharing of nonpublic, personal 
information not covered by exceptions should be approved by the customer. For the last 30 
years, Alaska law has provided this protection.

In the jargon of the discussion on privacy, this is called opt-in. In an opt-in system, the 
institutions must obtain the affirmative authorization of customers to share nonpublic 
information. The GLBA provides no limitations on sharing information among affiliates and 
only requires an opt-out system for sharing nonpublic information with nonaffiliated third 
parties. Under an opt-out system, the institutions must provide reasonable opportunity to 
customers to say no to sharing, but, if they do not respond, then the institutions are free to share. 
With opt-in, customers are out unless they ask to be in. With opt-out. customers are in unless 
they ask to be out. Since many people do not respond to requests from institutions, these people 
would be in under the opt-out system, which is exactly why institutions prefer this system.

Fortunately, section 524 of the GLBA provides states the right to adopt more restrictive privacy 
provisions than those in the GLBA. The Federal Trade Commission (FTC) can determine

1 We are still looking in to the question of whether the Fair Credit Reporting Act (FCRA) preempts state restrictions 
on information sharing among affiliate:;. Clearly, there a t: some pieces of transactional information that are covered 
by the FCRA that may be shared among affiliates. The FCRA requires an opt-out provision for financial institutions 
to avoid certain reporting requirements. The question is, does the FCRA cover all of the nonpublic personal 
information on customers, or a subset of the information. If we ultimately' determine it covers all information 
sharing among affiliates, then this privacy policy statement would apply only to sharing with nonaffiliated third 
parties, and comments regarding affiliates would be null. Either way, SB 66 would not need to be amended, since 
any limitation of information sharing among affiliates determined to be covered by the FCRA would have no effect. 
SB 66, like current law, does not specifically refer to affliated and nonaffiliated third parties.
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whether a state has done that, or gone too far. It is important, however, to remember that opt-in 
and opt-out are only mechanisms by w' tch customers ultimately end up on a list of customers 
that the institutions can share information about or on a list of customers they cannot share 
information about. This is not a restriction on sharing, but on the appropriate way to determine 
whose information is shared.

Some simply might say this is the way Alaskans have had it for over 30 years, and there is no 
reason to change that now. In fact, with increased concern about information about all citizens 
so easily obtained by others, there is probably more reason to be concerned now than there was 
30 years ago. But, let us also remember what information we are talking about protecting. It is 
nonpublic personal information. This is personally identifiable financial information that the 
customer has provided the institution in order to obtain certain financial products or services.
For example, this information includes a credit application for a home, cai home improvement, 
or credit card; account balances; payment and overdraft history; purchases on credit cards and 
debit cards; information obtained from an Internet collection device called a “cookie,” or from a 
consumer report. It is very easy to see that financial institutions have a large amount of detail 
about customers because customers use services of these institutions. Indeed, the vast majority 
of citizens use at least one service of financial institutions.

The privacy provision in SB 66 reflects the policy, however, that because customers use financial 
institutions to open checking or share accounts, to obtain loans, or to purchase certificates of 
deposit, does not mean the customers want their nonpublic personal information shared for other 
purposes totally unrelated. The financial institutions require customers to provide certain 
information for certain services, and customers provide this information specifically because 
they desire those services. It is another matter entirely when the institutions propose to use that 
information for marketing services not directly related to, or required for, the purpose for which 
the information is obtained.

And, with whom would financial institutions share the information? There are two types, 
affiliated and nonaffiliated third parties. Affiliated third parties are entities under some common 
ownership and control of the financial institution. Under the GLBA. this now might be an 
insurance company or a securities firm. In fact, in a financial holding company, it may be almost 
any kind of company. Nonaffiliated third parties are everyone else in the world.

Some customers may want the institutions to share information with affiliates in order to be 
apprised of specific and targeted services and products from the “family of firms.” Some may 
prefer not to receive these solicitations, preferring to seek them out for themselves when they 
desire those kinds of products. We suspect most Alaskans will be very reluctant to agree to have 
their nonpublic information potentially shared with everyone, especially if it were explained in 
plain language what was being shared and with whom.

Whether the mechanism used is opt-in or opt-out does make a big difference. Experience so far 
suggests that the opt-out system comes with privacy policy statements and opt-out forms in small 
print brochures included as statement stuffers with no return envelope or postage. These are not 
conducive to generating a response, which, under the opt-out system, means the customer will be 
counted in. We cannot know, but we suspect, that an opt-in system would come with privacy 
policy statements and opt-in forms in large, colorful brochures explaining the benefits and
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providing a self-addressed, stamped envelope. Admittedly, this would be more expensive and 
less attractive for the financial institutions. But, a privacy policy is supposed to protect the 
people.

The American Bankers Association (ABA) website contains a policy statement entitled “The 
Devastating Effect ol Opt-in Restrictions.” Let us take a look at a few of the claims. The ABA 
claims opt-in will raise the price of goods and services. We agree that opt-in costs the 
institutions more to put a person on the “okay to share” list. We are not convinced that the 
overall cost to society is higher, however, when we consider factors such as increased fraud 
resulting from easier access to very nonpublic information.

The ABA statement suggests that “integrated” systems will keep a person from having to “start 
from scratch” in applying for loans. Evidently, the statement’s writer has never applied to 
refinance a mortgage at the same institution.

The ABA statement says that opt-in will prevent people from getting services like consolidated 
statements. But, institutions now can outsource printing of statements to a third party without 
sending them the customers' credit files. Also, if this product really requires sharing nonpublic 
personal information not covered by the exceptions in state or federal law, and this service is 
important to customers, they will opt in.

The ABA statement suggests that opt-in will stop consumer transactions, as debit card, credit 
card, and check-cashing networks would not be able to be developed to supply the needed 
historical information. This ignores the fact Alaska’s law allows verification of sufficient funds. 
These kinds of networks have been in place for years, and do not depend on sharing nonpublic 
personal information about customers.

The ABA statement suggests that financial institutions will not be able to recognize and respond 
to customers needs in an opt-in system. They must be assuming most people would not opt in. 
If they do not opt in, it is true that the insurance or securities affiliate would have difficulty in 
doing targeted solicitations of financial institutions’ customers, but the financial institutions 
themselves should be able to respond to the financial needs of their customers under either 
system.

Finally, the ABA statement claims that opt-in is impractical and costly to administer. The 
statement said in one case the institution had to make live calls to the customer before obtaining 
permission to share. By describing how difficult it is to obtain affirmative approval of their 
customers, however, the ABA statement calls into question whether this is being driven by 
customer demand or by desires of the financial institutions to use the information in different 
ways. We believe financial institutions would be able to obtain permission from a certain 
percentage of their customers by creative and attractive brochures that explain in plain language 
the benefits to the customers of this sharing. We also believe that people who do not respond to 
these overtures should not end up on the “okay to share” list by default.

Certainly, it is understood that the GLBA and other laws such as the Fair Credit Reporting Act 
(FCRA) place some limitations on any statement on privacy reflected in SB 66. For example, 
under the GLBA, states may not have insurance laws that prevent or significantly interfere with

Privacy Policy in S B  66
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bank insurance sales, marketing or cross-marketing activities. Under the FCRA. certain 
transaction information may be shared with affiliates, and it provides for an opt-out system.

We suggest, however, that opt-in does not create a conflict with other provisions of law. Indeed, 
where the institutions can prove a conflict, those restrictions would be null. We believe all of 
these institutions that can now affiliate under the GLBA can find a way to cross-market their 
products without sharing all of the nonpublic personal information about their customers with 
each other and with everyone else. There must be some subset of information that financial 
institutions really, really need for this purpose.

If the financial institutions could identify that information subset, the legislature and we could 
consider it. Maybe we all could agree on an opt-out system for that information subset and an 
opt-in system for the other nonpublic, personal information. But, unless and until the financial 
institutions identify that subset of information, we must deal with the question of what is to be 
allowed with all of the information in the customers' files. If that is the question, we say let the 
customers affirmatively indicate, as provided in SB 66, if it is okay to share their nonpublic 
personal information with others. It has been that way for over 30 years in Alaska. We see no 
compelling reason to change now.

Privacy Policy in SB 66
March 25,2001
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Tony Knowl es,  Gover nor

D iv is io n  o f  B a n k in g ,  S e c u r i t ie s ,  a n d  C o r p o r a t io n s  I
P.O. Box 110807, Juneau, AK 99811-0807 L . ,
Telephone: (907) 465-2521 • Fax: (907) 465-2549 • TDD: (907) 465-5* 
Email: dbsc@dced.state.ak.us ♦ Website: www.dced.state.ak.us/bsc/b

March 29, 2001

The Honorable Randy Phillips
Chairman, Senate Labor and Commerce Committee
Alaska Senate
State Capitol Room 103
Juneau, AK 99801-1182

Dear Chairman Phillips:

RE: Follow-up on FCRA and Privacy in SB 66

In our letter dated March 27,2001, we informed you that we had asked the department o f law to 
advise us regarding the applicability of the Fair Credit Reporting Act (FCRA) on privacy 
provisions in SB 66. They reviewed the FCRA and spoke with legal counsel at the Federal 
Deposit Insurance Corporation (FDIC). Dan Robinson, Assistant Attorney General, provided us 
with a memorandum summarizing his review, and it is attached to this letter for your 
information.

As you can see, Dan discovered that it is most likely that the FCRA preempts state restrictions on 
information sharing among affiliates. States may pass restrictions after January 1,2004. While 
his discussions with the FDIC suggested that privacy is a hot topic in Washington, and 
specifically with the relationship of the FCRA and the Gramm-Leach-Bliley Act (GLBA), it is 
our opinion that a challenge of that preemption has little likelihood of success.

Therefore, as we mentioned in our previous letter, this means the opt-in provision in SB 66 
applies to information sharing with nonaffiliated third parties only. The FCRA requires financial 
institutions to provide customers an opt-out opportunity for sharing with affiliates in order to 
avoid certain reporting requirements of the FCRA. Under current federal law, it is our position 
that the FCRA preempts applying the opt-in provision to information sharing with affiliates. We 
continue to believe, as the memorandum states, that no amendment to SB 66 is required because 
of this issue.

We have been informed that the bankers association continues to desire an opt-out provision for 
sharing with nonaffiliated third parties. It continues to be our position that consumer protection 
and the Alaska Constitution call for a continuation of the opt-in requirement for sharing with 
nonaffiliated third parties that has been in the Alaska Banking Code for over thirty years.

"P r o m o tin g  a  h e a l th y  e c o n o m y  a n d  s tr o n g  c o m m u n it ie s "

mailto:dbsc@dced.state.ak.us
http://www.dced.state.ak.us/bsc/b
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We will be happy to discuss these with the committee on Thursday, March 29, 2001.

Yours truly,

Franklin T. Elder 
Director

Enclosure (1)



M E M O R A N D U M S t a t e  o f
D e p a r t m e

TO:

FROM:

Terry Elder, Director
Division o f Banking, Securities and
Corporations
Department of Community and 
Economic Development

Dan Robinson 
Assistant Attorney General 
Commercial Section

DATE: March

RLE NO: 663-01-0158

TEL. NO: (907) 465-3600

s u b je c t :  p a j r  Credit Reporting Act’s
effect on HB 106/Sb66

You have requested the Department o f Law’s opinion on the effect certain 
provisions in the Fair Credit Reporting Act may have on HB 106/SB 66. Specifically, 
your question was whether the Act, codified at 15 U.S.C. 1681, prohibits the state from 
adopting an “opt-in” system for determining what non-public information must be kept 
confidential. An opt-in system requires that the information be kept confidential unless 
the customers o f financial institutions give their permission for the information to be 
disclosed. In contrast, an “opt-out” system allows financial institutions to disclose the 
information unless their customers inform them that they want it kept confidential.

Language in 15 U.S.C. 1681 t(b)(2) indicates that states may not pass laws that 
impose requirements or prohibitions “with respect to the exchange of information 
among persons affiliated by common ownership or common corporate control . . . .” 
The prohibition is temporary, however, since 15 U.S.C, 1681 t(d)(2) allows states to pass 
such laws if they: 1) arc enacted after January 1, 2004; 2) explicitly state that they are 
intended to supplement the relevant portions o f the Fair Credit Reporting Act; and 3) 
give greater protection to consumers than provided by the Fair Credit Reporting Act.

An earlier provision in the Act, 15 U.S.C. 1681 a(d)(2)(A)(iii), establishes an 
opt-out system for information exchanges among institutions affiliated by common 
ownership or corporate control.

At minimum, then, the state may not enact provisions setting stricter limits on the 
exchange among affiliates o f the type of information covered by the Fair Credit 
Reporting Act. In other words, the state could not require an opt-in system for such 
information when the Act has established an opt-out system. Doing so would impose
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effects on HB 106/SB 66 
Our File: 663-01-0158

new requirements with respect to the exchange o f information among affiliates and thus 
violate 15 U.S.C. 1681 t(d)(2).

Further, because the Act covers such a broad range o f information, it is possible 
that all financial information would be included as the type covered by the Act and that 
imposing an opt-in system on any information exchanges among affiliates would be 
subject to challenge.

HB 106/SB 66 in their current form do not present problems under this opinion 
since they merely establish an opt-in system for the disclosure of non-public 
information without specific mention of affiliates. To the extent federal law requires an 
opt-out system for information exchanges among affiliates, the bills simply do not 
apply. Nothing in the Fair Credit Reporting Act prohibits the state from enacting an 
opt-in system for the disclosure of non-public information by financial institutions to 
unaffiliated third parties.

As noted above, the restrictions on states with respect to imposing additional 
prohibitions on information exchanges among affiliates would no longer apply to state 
provisions enacted after January 1, 2004, if the provisions grant greater protection to 
consumers (as an opt-in system does), and explicitly supplement the Fair Credit 
Reporting Act’s opt-out provisions.

cc: Deborah Behr, Assistant Attorney General, Department o f Law
Chrystal Smith, Special Assistant, Office o f the Attorney General
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I. B ackground  a n d  S u m m a ry

The Fair Credit Reporting A ct (FC R A ) [15 U SC 
1681-1681 u] became effective on April 25 , 1971. 
The FCRA is part o f  a group o f  acts con tained  in 
the Federal Consum er C redit P ro tection  A ct [5 
USC 1601 et seq.], such as the Truth  in L ending 
Act and the Fair D ebt Collection P ractices A ct. 
Congress subsequently passed the C onsum er 
Credit Reporting Reform A ct o f  1996 (R eform  
Act), which substantially revised the FCRA . 
These revisions generally  becam e effective on 
Septem ber 30, 1997. M inor am endm ents to the 
FCRA were made in 1997 and 1998. T he 
Gram m -Leach-Bliley Act o f  1999 m ade ad d i­
tional changes, including provisions perm itting  
regulations to be adopted to im plem ent the re­
quirements o f  the FCRA..

The purposes o f the FCRA, as am ended, include 
the follow ing:-

• to regulate aspects o f  the consum er reporting  
industry;

• to place disclosure obligations on users o f  
consum er reports;

• to establish requirem ents applicab le to the
furnishing o f inform ation to consum er re ­
porting agencies; and

• to require tim ely responses to  consum er in­
quiries regarding inform ation m ain tained  by
consum er reporting agencies.

The FCRA places restric tions on the use o f  con­
sum er reports and, in certain instances, requires 
the deletion o f  inform ation from them .

Financial institutions m ay be subject to the FCRA 
as:

• procurers and users o f  inform ation (fo r exam ­
ple, as credit grantors, purchasers o f  dealer 
paper, or when opening deposit accounts);

Approved-FFIEC

• furnishers and transm itters o f  in fo rm ation  (by  
reporting inform ation to consum er repo rting  
agencies or o ther third parties, or to a ffili­
ates);

•  m arketers o f  credit or insurance p roducts; o r

•  em ployers.

G enerally, financial institutions w ill n o t be con ­
sidered to be consum er reporting agencies; h o w ­
ever, it is possible for them to becom e co n su m er 
reporting agencies. Therefore, financial in stitu ­
tions should exercise careful scru tiny  o f  th e ir o p ­
erations to ensure that they com ply w ith  the re ­
quirem ents o f  the FCRA as applicable.

II. Relation to  S ta te  Law s a n d  A d­
m in istra tive  E n fo rcem en t

Section 624 [15 USC 168It] p reem pts certain  
state law requirem ents while generally  p reserv ing  
the rights o f  states to  legislate on m atters covered  
by the FCRA  (but only fo the ex ten t th a t state  
laws are n o t inconsisten t with the FC R A ). A reas 
where state requirem ents/prohibitions are en tire ly  
preem pted include:

• furnishing and using consum er reports in 
connection with any credit or insurance trans­
action that is not initiated by the consum er; 
and

• the duties o f a person taking adverse action 
with respect to a consum er under sections 615 
(a) and (b).

In general, state requirem ents/prohibitions are 
preem pted w ith respect to the exchange o f  infor­
m ation am ong affiliates. In addition , certain  
o ther areas o f  state laws are preem pted as pro­
vided by section 624.

Section 621 [15 USC 1681s] establishes resp o n si­
bilities for adm inistrative enforcem ent o f  the 
FCRA. The Federal Trade C om m ission (F T C ) is 
authorized to enforce the requirem ents fo r certain  
persons o ther than banks, savings assoc ia tions, 
and credit unions. The banking and th rift super-

Office of Thrift Supervision April 2000 Compliance Activities 300.1
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visoiy agencies are authorized to enforce the 
FCRA with respect to their supervised institu­
tions. State taw enforcem ent officials also m ay 
enforce the FCRA through court actions. Federal 
regulators, however, have a right to intervene in 
any action brought by a state.

III. Im portant Definitions

There are a num ber o f  definitions used throughout 
the FCRA. The more im portant definitions that 
financial institutions and exam ination s ta ff should 
be aware o f  include the following:

C o nsum er

A “consum er” is defined as an individual. 

C o n su m er R ep o rt

A “consum er report” is any w ritten, oral, or o ther 
com m unication o f  any inform ation by a consum er 
reporting agency that bears on a consum er’s 
creditworthiness, credit standing, credit capacity, 
character, general reputation, personal character­
istics, or m ode o f  living w hich is used o r expected 
to be used or collected in w hole or in part for the 
purpose o f  serving as a factor in establishing the 
consum er’s eligibility for:

• credit or insurance to be used prim arily  for 
personal, family, or household purposes;

• em ploym ent purposes; or

• any other purpose authorized under section 
604 [15 USC 1681b]. (R efer to section IV, 
“Requirem ents on C onsum er Reporting 
Agencies.")

The term “consum er report” does not include:

• any report containing inform ation solely 
about transactions or experiences between the 
consum er and the institution m aking the re ­
port;

• any com m unication o f  that transaction or ex ­
perience inform ation am ong entities related 
by common ow nership or affiliated by corpo­
rate control (for example, different banks that

are members o f  the sam e holding com pany, 
or subsidiary companies o f  a bank);

« communication o f other inform ation am ong 
persons related by com m on ow nership o r af­
filiated by corporate control if

—  it is clearly and conspicuously d isclosed 
to the consum er that the inform ation m ay 
be communicated am ong such persons; 
and

—  the consum er is given the opportunity , 
before the time that the inform ation is 
communicated, to direct that the infor­
mation not be com m unicated am ong 
such persons.

« any authorization or approval o f  a specific 
extension o f  credit directly o r indirectly  by 
the issuer o f  a credit card or s im ilar device;

• any report in which a person w ho has been 
requested by a third party to m ake a specific 
extension o f  credit directly or indirectly to a 
consum er, such as a lender w ho has received 
a request from a broker conveys his o r her de­
cision with respect to such request, i f  the third 
party advises the consum er o f  the nam e and 
address o f  the person to w hom  the request 
was made, and such person m akes the d isclo­
sures to the consum er required under section 
615 [15 USC 1681m]; or

• a com m unication described in section 603(o) 
[15 USC 1681 a(o)] (which relates to  certain 
reports to prospective em ployers).

Person

A “person” means any individual, partnership, 
corporation, trust, estate, cooperative, association, 
governm ent or governm ental subdivision or 
agency, or other entity.

Inv estig a tiv e  C onsum er R e p o rt

An "investigative consum er report" m eans a con­
sum er report or portion th ereo f in w hich inform a­
tion on a consum er's character, general reputation, 
personal characteristics, or m ode o f  living is ob ­
tained through personal in terview s w ith neigh­
bors, friends, or associates o f  the consum er re-
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ported on o r with others with whom he is ac ­
quainted or who m ay have know ledge concerning 
any such items o f  inform ation. H ow ever, such 
information does not include specific factual in­
formation on a consum er’s credit record obtained 
directly from a creditor o f  the consum er o r  from a 
consum er reporting agency when such inform a­
tion was obtained d irectly  from a cred ito r o f  the 
consum er or from the consum er.

Adverse Action

The term “adverse action” has the sam e m eaning 
as used in section 701(d)(6) [15 USC 1691(d)(6)] 
o f  the Equal Credit O pportunity  Act (ECO A ). 
Under the ECOA, it m eans a denial or revocation 
o f  credit, a change in the term s o f  an existing 
credit arrangem ent, o r a refusal to grant credit in 
substantially the am ount or on substan tially  the 
terms requested. U nder the ECO A, the term  does 
not include a refusal to extend additional credit 
under an existing credit arrangem ent w here the 
applicant is delinquent or otherw ise in default, or 
where such additional cred it would exceed a pre­
viously established credit lim it. T he term has the 
following additional m eanings for purposes o f  the 
FCRA:

•  a denial o r cancellation of, an increase in any 
charge for, or a reduction or o ther adverse or 
unfavorable change in the term s o f coverage 
or amount of, any insurance, existing or ap­
plied for, in connection with the underw riting 
o f  insurance;

» a denial o f  em ploym ent o r any other decision 
for em ploym ent purposes that adversely  af­
fects any current or prospective em ployee;

• a denial or cancellation of, an increase in any 
charge for, or any other adverse or unfavor­
able change in the term s of, any  license or 
benefit described in section 604(a)(3)(D ) [15 
USC 1681b(a)(3)(D)]. (R efer to  section IV.
A., “Perm issible Purposes for Furnishing or 
Using Consum er R eports”); and

• an action taken or determ ination that is (a) 
made in connection with an application made 
by, or transaction initiated by, any  consum er, 
or in connection w ith a review  o f  an account 
to determine w hether the consum er continues

to m eet the term s o f  the account, and (b) ad ­
verse to the interests o f  the consum er.

Employment Purposes

The term “em ploym ent purposes” w hen used in 
connection with a consum er report m eans a report 
used for the purpose o f  evaluating  a consum er for 
em ploym ent, prom otion, reassignm ent o r re ten­
tion as an em ployee.

Consumer Reporting Agency

The term "consum er reporting agency" m eans any  
person which, for m onetary  fees, dues, or on a 
cooperative nonprofit basis, regularly  engages in 
whole or in part in the practice o f  assem bling o r 
evaluating consum er cred it inform ation or o ther 
inform ation on consum ers fo r the purpose o f  fu r­
nishing consum er reports to third parties, and 
which uses any m eans o r facility  o f  interstate 
com m erce lor the purpose o f  preparing or fur­
nishing consum er reports.

IV . R e q u i r e m e n t s  o n  C o n s u m e r  R e ­
p o r t in g  A g e n c i e s

C onsum er reporting agencies have substantial 
obligations placed upon them by the FCRA. 
These obligations are sum m arized below. F inan­
cial institutions and other persons that are users or 
furnishers o f  inform ation from o r to consum er 
reporting agencies should also be aw are o f  the 
obligations o f  the consum er reporting agencies 
since certain requirem ents on the agencies will 
affect requirem ents on users or furnishers o f  in­
form ation.

A . Perm issible Purposes for Furnishing or 
Using C onsum er Reports

Section 604 [15 USC 1681b] prohibits a con­
sum er reporting agency from furnishing a con­
sum er report, except for the follow ing purposes.

In addition to furnishing consum er reports in con­
nection with credit or insurance pre-screens, a 
consum er reporting agency m ay furnish a con­
sum er report:
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•  when the consum er has authorized the release 
in writing;

• pursuant to a court order o r subpoena issued 
by a federal grand jury;

« to an agency adm inistering a state plan under 
section 454 o f  the Social Security A c t [42 
USC 654] to establish or m odify child  support 
awards;

• in response to a request by a state or local 
child support enforcem ent agency, i f  proper 
certification is provided; or

• to a person the consum er reporting agency 
has reason to believe

—  intends to use the inform ation in connec­
tion with a credit transaction involving 
the consum er on whom the inform ation is 
to be furnished and involving the exten­
sion o f  credit to, or review  o r collection 
o f  an account of, the consum er;

—  intends to use the inform ation for em ­
ploym ent purposes;

—  intends to use the inform ation for under­
writing insurance involving the con­
sum er;

—  intends to use the inform ation for deter­
m ining the consum er’s elig ib ility  for a li­
cense or other benefit granted by a gov­
ernm ent instrum entality that is required 
by law to consider an applicant’s finan- . 
cial responsibility or status;

—  intends to use the inform ation, as a po­
tential investor or servicer, or current in­
surer, in connection w ith a valuation of, 
or an assessm ent o f  the credit or prepay­
m ent risks associated with, an existing 
credit obligation; or

—  otherw ise has a legitim ate business need 
for the information, either in connection 
with a business transaction initiated by 
the consum er, or to review  an account to 
determ ine w hether the consum er contin­
ues to m eet the terms o f  the account.

This last provision perm its an institution to obtain 
consum er reports, for exam ple, for deposit serv­

ices, such as a consum er opening a transaction 
account. Consum ers who are turned dow n when 
attem pting to open an account because o f  infor­
mation contained in a consum er report m ust be 
provided an adverse action notification . (R efer to 
section V, “R equirem ents on Users o f  C onsum er 
R eports.”)

D isc lo su res  co n ta in in g  m e d ica l in fo rm a tio n . A 
consum er reporting agency cannot furnish a con­
sum er report containing m edical inform ation 
about a consum er w ithout the consum er’s consent 
in the following circum stances:

•  for em ploym ent purposes; or

• in connection with a credit or insurance trans­
action.

D isc lo su res  to g o v e rn m e n t agencies. C onsum er 
reporting agencies, under section 608 [15 USC 
168If], m ay furnish to governm ent agencies 
(federal, state, or local) identifying inform ation 
on any consum er that is lim ited to the con su m er’s 
name, address, form er addresses, places o f  em ­
ploym ent, or form er places o f  em ploym ent. This 
is a specific exem ption from the general requ ire­
m ents o f  section 604 o f  the FCRA. Special rules 
under section 604 apply  when a U.S. governm ent 
agency head m akes a w ritten finding that a con ­
sum er report is relevant to a national security  in­
vestigation being carried on by the agency.

D isc lo su res to the  F e d e ra l B u rea u  o f  In v e s tig a ­
tion  (FBI). C onsum er reporting agencies are  re­
quired to furnish inform ation to the FBI w hen it 
requests the inform ation pursuant to an authorized 
foreign counterintelligence investigation. Section 
625 [15 USC 1681 u] provides specific requ ire­
ments on how  the FBI and the consum er reporting 
agency m ust com ply with the provisions o f  the 
FCRA in this area.

B. Inform ation C ontained in C onsum er 
Reports

Section 605 [15 USC 1681c] contains lim itations 
on the type o f  inform ation contained in consum er 
reports and the length o f  tim e it m ay be reported 
by a consum er reporting agency. E xam ples o f 
inform ation that m ust be excluded from  a co n ­
sum er report are as follows:
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• bankruptcy cases that antedate the report by 
m ore than ten years m easured from the date 
o f  entry o f  the order for re lie f or the date o f  
adjudication;

« civil suits, civil judgm ents and records o f  ar­
rest that, from date o f  entry, an tedate the re­
port by m ore than seven years or until the 
governing statute o f  lim itations has expired, 
w hichever is the longer period;

•  paid tax liens which, from date o f  paym ent, 
antedate the report by m ore than seven years;

• accounts placed for collection o r charged o ff  
which antedate the report by m ore than seven 
years. (The reporting periods have been

... lengthened for certain adverse inform ation 
pertaining to U.S. G overnm ent-insured or - 
guaranteed student loans, or pertain ing to na­
tional d irect student loans. R efer to sections 
430A(f) and 463(c)(3) o f  the H igher E duca­
tion Act o f  1965 [20 U SC 1080a(f) and 20 
USC 1087cc(c)(3)], respectively);

o any other adverse inform ation, o ther than re­
cords o f  convictions o f  crim es, w hich ante­
dates the report by more than seven years.

These time restrictions do not apply  in the case o f  
a consum er report to be used in connection with

•  a credit transaction involving, o r w hich m ay 
reasonably be expected to involve, a principal 
am ount o f  5150,000 or m ore;

• the underwriting o f  life insurance involving, 
or which may reasonably be expected  to in­
volve, a face value o f  5150,000 o r m ore; or

• the em ploym ent o f  any individual at an an­
nual salary that equals, o r which m ay rea­
sonably be expected to equal, 575,000 or 
more.

Ind ica tio n  o f  c lo sure  o f  a c co u n t by  consum er. If  
a consum er reporting agencv is notified pursuant 
to section 623(a)(4) [15 USC 1681s-2(a)(4)J that 
a credit account o f  a consum er was voluntarily  
closed by the consum er, the agency is to indicate 
that fact in any consum er report that includes in­
form ation related to the account.

Ind ica tion  o f  d isp u te  by  consum er. I f  a co n su m er 
reporting agency is notified pursuant to  section  
623(a)(3) [15 USC 1681s-2(a)(3)j that in fo rm a­
tion regarding a consum er which w as furn ished  to 
the agency is disputed by the consum er, the 
agency is to indicate that fact in each co n su m er 
report that includes the disputed inform ation .

In fo rm a tion  on overd u e  c h ild  su p p o r t o b lig a tio n s . 
In contrast to prohibitions on reporting certa in  
information, section 622 [15 USC 1 6 8 1 s-l]  re ­
q u ire s  a consum er reporting agency to  include, in 
any consum er report furnished by the agency , 
information on the failure o f  the consum er to  pay 
overdue support w here the inform ation (a) is p ro­
vided jr  verified by a specified governm ent 
agency and (b) antedates the report by seven 
years or less.

C. Investigative C onsum er Reports

According to section 606 [15 USC 168Id], an 
investigative consum er report m ay not be pro­
cured or caused to be prepared unless the con­
sum er has been provided a clear and accurate  d is­
closure by the person requesting the report that an 
investigative consum er report m ay be obtained. 
This disclosure m ust contain a statem ent in w rit­
ing o f  the consum er’s right to request additional 
disclosures about the report, and a sum m ary  o f  
the consum er’s rights under the FCRA, m ailed  o r 
otherw ise delivered to the consum er no t la ter than 
three days after the date on w hich the report was 
first requested. The person procuring the report 
from the consum er reporting agency (o r causing  it 
to be prepared) m ust certify to the consum er re­
porting agency that the person has com plied w ith 
these disclosure requirem ents and will com ply  in 
the event the consum er exercises his or her right 
to request additional disclosures.

D. C om pliance Procedures

Section 607 [15 USC 1681 e] requires consum er 
reporting agencies to m aintain reasonable proce­
dures to avoid violations o f section 605 and lim it 
distribution o f  consum er reports on ly  to persons 
with a perm issible purpose under section 604. 
Section 607 requires consum er reporting agencies 
to follow reasonable procedures in preparing con­
sum er reports to assure m aximum possible accu-
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racy  o f  the information that they report on con­
sum ers.

Section 607 also establishes rules for persons w ho 
obtain consum er reports for resale to o ther par­
ties. Inform ation generally m ust be provided 
back to the consum er reporting agency as to the 
identity  o f  the end user o f  the report and each 
perm issib le purpose for which it was furnished to 
the end user.

C onsum er reporting agencies may not p rohibit the 
disclosure o f  the contents o f  a consum er report to 
the consum er by the user o f  the report, i f  adverse 
action has been taken by the user based in w hole 
or in part on the report.

E. D isclosures to Consumers

U nder sections 609 and 610 [15 USC 1681 g and 
168 IhJ, a consum er reporting agency, upon re ­
quest from a consum er, must clearly and accu­
rately disclose the following inform ation to the 
consum er in writing (unless the consum er has 
authorized another form o f  disclosure, including 
electronic means, if  available from the agency) 
when it is provided proper identification:

•  all inform ation in the consum er’s file at the 
time o f  the request (except that inform ation 
about credit scores or other risk scores o r pre­
dictors relating to the consum er need not be 
d isclosed).

• the sources o f  the information (except that 
sources o f  inform ation acquired solely fo r use 
in preparing an investigative consum er report 
and actually  used for no other purpose need 
not be disclosed, provided that in the event an 
action is brought, such sources w ould be 
available to the p lain tiff under appropriate  
discovery procedures).

• in general, the identity o f each person that 
procured a consum er report

—  for em ploym ent purposes, during the two 
years preceding the request, or •

—  for any other purpose, during the one 
year preceding the request.

Identification m ust include the nam e o f  the p e r­
son or, if  applicable, the trade nam e u n d er w hich 
such person conducts business, and upon  the con­
su m er’s request, the address and telephone num ­
ber o f  the person.

•  dates, original payees, and am ounts o f  any 
checks upon which is based any adverse  ch ar­
acterization o f  the consum er, included in the 
file at the time o f the disclosure; and

•  a record o f all inquiries received during  the 
one-year period preceding the request that 
identified the consum er in connection  w ith a 
credit or insurance transaction not in itia ted  by 
the consumer.

The consum er reporting agency shall provide, 
with each written disclosure made p u rsu an t to the 
above requirements, a written su m m ary  o f  the 
consum er’s rights in a form prescribed  by the 
FTC. Consumer reporting agencies that m aintain  
consum er files on a nationwide basis (re fer to 
section 603(p) [15 USC 1681a (p)] m ust include a 
toll-free telephone number.

F. Procedures in Case o f  D isputed A ccuracy

U nder section 611 [15 USC 168 li] ,  i f  the  co n ­
sum er disputes the completeness o r accu racy  o f  
any information contained in a consum er file, and 
the consum er m /ifies the agency d irec tly , the 
consum er reporting agency must:

•  reinvestigate, at no charge, and record  the 
current status o f  the disputed inform ation , or 
delete the item from the file, generally  w ithin 
30 days o f  receiving notice from the co n ­
sum er; and

• provide notification o f  the dispute to any  per­
son that provided any item o f the inform ation 
in dispute, within five business days from  the 
agency’s receipt o f  notice o f  the d ispute.

The 30-day tim e period above m ay be ex tended  
up to an additional 15 days if  the co n su m er sub­
m its additional relevant inform ation du rin g  the 
30-day  period, but no such extension m ay  be 
m ade if  the information that is the su b jec t o f  the 
reinvestigation is found during the 3 0 -d ay  period 
to be inaccurate or incomplete o r the con su m er
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reporting agency determ ines that the inform ation 
cannot be verified.

A consumer reporting agency m ay term inate a 
reinvestigation o f a consum er dispute i f  it m akes 
a reasonable determ ination that the d ispute is 
frivolous or irrelevant. I f  it m akes such a deter­
mination, it must notify the consum er w ithin five 
business days. The notice m ust include the rea­
sons for the determ ination and identify any in­
formation required to investigate the d isputed in­
formation.

If, after any reinvestigation o f  any inform ation 
disputed by a consumer, an item o f  inform ation is 
found to be inaccurate or incom plete o r cannot be 
verified, the consum er reporting agency m ust 
prom ptly delete or m odify the inform ation, as 
appropriate. The inform ation cannot be reinserted  
into the file unless the person who furnishes the 
information certifies that the inform ation is com ­
plete and accurate. I f  the inform ation is re in ­
serted, the consumer reporting agency m ust notify  
the consumer o f the reinsertion in w riting  w ithin 
five business days. The notice m ust include (a) 
the business name and address o f  any furnisher 
contacted and the telephone num ber o f  such fur­
nisher, i f  reasonably available, or o f  any furn isher 
that contacted the consum er reporting agency, in 
connection with the reinsertion, and (b) a notice 
o f  the consum er’s right to add a statem ent to  the 
file disputing the accuracy or com pleteness o f  the 
information.

A consumer reporting agency m ust m aintain rea­
sonable procedures to prevent the reappearance in 
a consum er’s file, and in consum er reports on the 
consum er, of inform ation that is deleted, o ther 
than information that has been properly  reii - 
serted. Consumer reporting agencies that m ain ­
tain consumer files on a nationw ide basis m ust 
have an automated system  through w hich a fur­
nisher o f  information m ay report the resu lts o f  a 
reinvestigation that finds incom plete or inaccurate 
information in a consum er’s file to o ther such 
consum er reporting agencies.

W ithin five business days after com pletion o f  a 
reinvestigation, a consum er reporting agency  
must notify the consum er o f  the results o f  the in­
vestigation by mail or other m eans authorized by

the consumer and available to the agency. I f  the 
reinvestigation does not resolve the dispute, the 
consumer m ay file a brief sta tem en t setting  forth  
the nature o f  the dispute. T he statem ent, o r a 
clear and accurate sum m ary thereof, m ust be p u t 
in any subsequent consum er repo rt contain ing  the 
disputed inform ation, unless there  are reasonab le 
grounds to believe that the d ispute is frivolous o r 
irrelevant.

G. Perm issible Charges for D isclosures

Section 612 [15 USC 1681j] provides that a con­
sum er reporting agency m ay n o t im pose any  
charge on a consum er for providing any notifica­
tion or disclosure required by the FC R A , except 
for those authorized under this section . A con­
sum er reporting agency m ay im pose a reasonable 
charge on a consum er when it:

• makes a disclosure to the consum er pursuant 
to section 609 [15 USC 1681g]. That charge 
must not exceed 58.50 for the year 2000 (the 
amount is to be adjusted annually  by the FTC, 
based on changes in the consum er price in­
dex) and m ust be indicated before the con­
sum er reporting agency p rovides the d isclo­
sure; and

• provides the notification pursuan t to section 
611(d) [15 USC 1681 i(d)] a t any  tim e afte r 
the 30-day period beginning on the date o f  the 
notice o f  the results o f  the reinvestigation . 
That charge m ay not exceed the am ount the 
agency would im pose on each recip ien t o f  the 
notification for a consum er report, and m ust 
be indicated before furnishing the inform a­
tion.

According to section 611(d) [15 USC 1681 i(d)], 
following any deletion o f  inform ation w hich is 
found to be inaccurate or whose accuracy can no 
longer be verified or any notation as to disputed 
information, the consum er reporting agency m ust, 
at the request o f  the consum er, furnish notifica­
tion that the item has been deleted, or the state­
ment or sum m ary o f  dispute referred to above, to 
any person specifically  designated by the con­
sum er who has w ithin two years prior thereto re ­
ceived a consum er report for em ploym ent pur­
poses, or within six m onths prior thereto received
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a consum er report for any other purpose, which 
contained the deleted or disputed inform ation.

A consum er reporting agency that m aintains a file 
on a consum er m ust make all disclosures required 
by section 609 [15 USC 1681g] at no charge i f  the 
consum er has requested them under section 609 
w ithin 60 days after receiving:

• a notice o f  adverse action pursuant to section 
615 [15 USC 1681m]; or

• notification from a debt collection agency 
affiliated with the consum er reporting agency 
stating that the consum er’s credit rating has 
been o r m ay be adversely affected.

The consum er reporting agency also m ust m ake 
the disclosures required by section 609 [15 USC 
1681g] at no charge, once in any 12-month pe­
riod, if  the consum er requests them  and certifies 
in w riting  that he or she:

• is unem ployed and intends to apply for em ­
ploym ent in the 60-day period beginning on 
the date on which the certification is m ade;

•  is a recipient o f  public w elfare assistance; or

• has reason to believe that the file on the con­
sum er at the agency contains inaccurate in­
form ation due to fraud.

H. Public Record Inform ation for E m ploy­
m ent Purposes

U nder section 613 [15 USC 1681k], a consum er 
reporting agency that furnishes a consum er report 
for em ploym ent purposes and for that purpose 
com piles and reports public record inform ation 
that is likely to have an adverse effect upon a 
consum er’s ability to obtain em ploym ent gener­
ally must:

• at the tim e the public record inform ation is 
reported to the user o f  the report, notify  the 
consum er that public record inform ation is 
being reported, together with the nam e and 
address o f  the person to whom the inform a­
tion is being reported; or

• maintain strict procedures to ensure th a t such 
public record information is com plete and up 
to date.

I. Restrictions on Investigative C onsum er 
Reports

Section 614 [15 USC 16811] provides tha t w hen a 
consum er reporting agency prepares an investiga­
tive consum er report, no adverse in fo rm ation  in 
the consum er report (other than public record  in­
form ation) may be included in a subsequen t con ­
sum er report, unless the information:

•  has been verified in the process o f  m aking  the 
subsequent report; or

o was received within the three-m onth period  
preceding the date the subsequent report is 
furnished.

V . R e q u ir e m e n t s  o n  U s e r s  o f  C o n ­
s u m e r  R e p o r ts

A . Information Obtained from a  C onsum er 
Report

Section 615(a) [15 USC 1681m(a)] requ ires that 
if  any person takes any adverse action  w ith  re­
spect to any consumer that is based in w hole o r in 
part on any information contained in a consum er 
report, the person must:

« provide oral, written, or electronic no tice o f  
the adverse action to the consum er;

• provide to the consum er orally, in w riting , o r 
electronically, the name, address, and te le ­
phone number o f  the consum er reporting  
agency from which it received the in fo rm a­
tion (including a toll-free telephone num ber 
established by the agency, if  the co n su m er re ­
porting agency maintains files on a nation ­
wide basis); and a statem ent that the co n ­
sum er reporting agency did not m ake the  de­
cision to take the adverse action and is unable 
to provide die consum er the specific reasons 
why the adverse action was taken; and

•  provide the consum er an oral, w ritten , o r 
electronic notice o f  the consum er’s rig h t to
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obtain a free copy o f  the consum er report 
within 60 days o f  receiving notice o f  the ad­
verse action, and the consum er’s righ t to d is­
pute the accuracy o r com pleteness o f  any  in­
formation in the consum er report w ith  the 
consum er reporting agency.

B. Information O btained from a  Source 
Other Than a C onsum er R eport

Section 615(b)(1) [15 USC I6 8 1 m (b )(l)]  pro­
vides that if consum er credit is den ied  o r the 
charge for such credit is increased, partia lly  or 
wholly on the basis o f  inform ation ob tained  from 
a person other than a consum er reporting  agency 
bearing upon the consum er’s cred itw orth iness, 
credit standing, credit capacity, character, general 
reputation, personal characteristics, o r m ode o f  
living, the user:

• must clearly and accurately d isclose the con­
sum er’s right to file a w ritten request for the 
reasons for the adverse action; and

•  if it receives such a request w ith in  60 days 
after the consum er leam s o f  the adverse  ac ­
tion, must, within a reasonable period  o f  time, 
disclose the nature o f  the adverse  inform a­
tion.

C. Information O btained from an 
Affiliate

Section 615(b)(2) [15 USC 1681m (b)(2)] pro­
vides that if  a user takes an adverse action  in­
volving credit (taken in connection w ith  a trans­
action initiated by a consum er), insurance o r em ­
ploym ent, it must notify the consum er o f  the ad­
verse action, i f  it took the action based in w hole 
or part on inform ation provided by an affilia te 
that:

• bears upon the consum er’s cred itw orth iness, 
credit standing, credit capacity , character, 
general reputation, personal charac teristics , or 
mode o f  living; and

• is not information solely as to the transactions 
or experiences with the consum er on the part 
o f the person furnishing the inform ation , o r 
information in a consum er report.

The notification must inform  the c o n su m er that 
the consum er m ay obtain a d isc lo su re  o f  the na­
ture o f  the infoim ation relied upon by m ak in g  a 
written request within 60 days o f  tran sm itta l o f  
the adverse action notice. I f  the  co n su m er m akes 
such a request, the user m ust d isc lo se  the  nature 
of the inform ation not later than 30 days a f te r  re ­
ceiving the request.

D. Using C onsum er R eports fo r 
Em ploym ent Purposes

Section 604(b)(2) [15 USC 1681b(b)(2)] g en er­
ally requires the written perm ission  o f  the  con ­
sum er to procure a consum er repo rt for 
“em ploym ent purposes.”  M oreover, a c lea r and 
conspicuous disclosure that a  co n su m er report 
may be obtained for em ploym ent pu rposes gener­
ally must be provided in w riting  to th e  consum er 
prior to procuring a report.

Prior to taking any adverse ac tion  as to em p lo y ­
ment based in whole o r in part on the  consum er 
report, the user m ust generally  p rov ide  to the  con­
sumer:

• a copy o f  the report; and

• the FTC notice described w ith in  section  
609(c)(3) [15 USC 1681 g].

At the time a user o f the report takes adverse ac­
tion in an em ploym ent situation , an adverse ac­
tion notice, as required by section 615, also m ust 
be provided to the consum er.

V I. R e s p o n s i b i l i t i e s  P l a c e d  o n  F u r ­
n i s h e r s  o f  I n f o rm a t io n

Section 623 [15 USC J6 8 1s-2] con ta ins a num ber 
o f  new requirem ents for persons furn ish ing  in­
formation to consum er reporting  agencies.

D uties o f  fu rn ish e rs  to p r o v id e  a c c u ra te  in fo rm a ­
tion. A person may, bu t need not, specify  an ad­
dress for receipt o f  notices from  consum ers con­
cerning inaccurate inform ation. I f  the person 
specifies such an address, then the person m ay not 
furnish inform ation relating  to a  co n su m er to  any 
consum er reporting agency  i f  (a ) the person has 
been notified by the consum er, at the  specified
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address, that the information is inaccurate, and (b) 
the information is in fact inaccurate. I f  the person 
does not specify an address, then the person m ay 
not furnish any information relating to a con­
sum er to any consum er reporting agency, if  the 
person knows or consciously avoids know ing that 
the information is inaccurate.

W hen a person, who regularly and in the ordinary 
course o f business furnishes inform ation to one o r 
m ore consum er reporting agencies about the per­
so n ’s transactions or experiences with any con­
sum er, determ ines that any such inform ation is 
not com plete or accurate, the person m ust 
prom ptly notify the consum er reporting agency o f  
that determination. The person also  m ust provide 
to the agency any corrections to that inform ation, 
or any additional information, necessary  to m ake 
the information provided by the person to the 
agency com plete and accurate and m ust not there­
after fttmish to the agency any o f  the inform ation 
that remains incomplete or inaccurate.

I f  the com pleteness or accuracy o f  any inform a­
tion furnished by a person to a consum er report­
ing agency is disputed to such person by a con­
sum er, that person may not furnish the inform a­
tion to any consum er reporting agency without 
notice that the information is disputed by the con­
sumer.

Vo lu n ta ry  closures o f  accounts. A ny person, who 
regularly and in the ordinary course o f  business 
furnishes information to a consum er reporting 
agency regarding a consum er w ho has a credit 
account with that person, m ust notify die agency 
o f  the voluntary closure o f  the account by the 
consum er in information regularly  furnished for 
the period in which the account is closed.

Notice  in vo lv in g  delinquent accounts. A person 
who furnishes information to a consum er report­
ing agency about a delinquent account being 
placed for collection, charged off, o r subjected to 
any sim ilar action must, not later than 90 days 
after furnishing the inform ation to the consum er 
reporting agency, notify the agency o f  the month 
and year o f  the com m encem ent o f  the delin­
quency that im mediately preceded the action.

Duties  upon notice o f  dispute. W henever a per­
son receives a notice o f  dispute from a consum er 
reporting agency regarding the accuracy o r com ­
pleteness o f  any inform ation provided by the p er­
son pursuant to section 611, that person m ust:

• conduct an investigation regarding the d is­
puted information;

• review all relevant information p rovided  by 
the consumer reporting agency along w ith the 
notice;

• report the results o f  the investigation to the 
consum er reporting agency; and

• i f  the information is found to be incom plete 
or inaccurate, report those results to all na­
tionwide consum er reporting agencies to 
which the person previously provided the in­
formation.

The investigations, reviews, and reports required 
to be made must be com pleted w ithin 30 days. 
The time period m ay be extended for 15 days if  a 
consum er reporting agency receives additional 
relevant information.

Enforcem ent o f  the responsibilities o f  furnishers 
o f  information under section 623 (except those 
described under “D uties Upon N otice o f  D is­
pute”) is reserved exclusively for the federal and 
state agencies and officials, including the finan­
cial institution regulatory agencies, identified  un­
der section 621 [15 USC 1681s]. (R efer to sec­
tion II, “Relation to State Laws and A dm in istra­
tive Enforcem ent.” )

VII. P r e - S c r e e n i n g  R e q u i r e m e n t s

The practice o f  using consumer reports for the 
purpose o f  selecting pools o f  individuals for so­
licitation o f  financial or other products has ex­
panded substantially since the 1970s. G uidance 
on these issues is discussed in this section.

A. Firm O ffer o f  Credit or Insurance

The term "firm offer o f  credit o r insurance" 
m eans any offer o f  credit or insurance to a con­
sum er that will be honored if  the consum er is de­
term ined, based on information in a consum er
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report on the consumer, to meet the specific crite­
ria used to select the consumer for the offer, ex­
cept that the offer may be further conditioned on 
one or more of the following:

• the consumer being determined, based on in­
formation in the consumer's application for 
the credit or insurance, to meet specific crite­
ria bearing on creditworthiness or insurabil­
ity, as applicable, that are established

— before selection of the consumer for the 
offer; and

— for the purpose of determining whether 
to extend credit or insurance pursuant to 
the offer.

• verification

— that the consumer continues to meet the 
specific criteria used to select the con­
sumer for the offer, by using information 
in a consumer report on the consumer, 
information in the consumer's applica­
tion for the credit or insurance, or other 
information bearing on the creditworthi­
ness or insurability of the consumer; or

— of the information in the consumer's ap­
plication for the credit or insurance, to 
determine that the consumer meets the 
specific criteria bearing on creditworthi­
ness or insurability.

• the consumer furnishing any collateral that is 
a requirement for the extension of the credit 
or insurance that was

— established before selection of the con­
sumer for the offer of credit or insur­
ance; and

— disclosed to the consumer in the offer of 
credit or insurance.

B. Credit or Insurance Transaction Not Initi­
ated by the Consumer

The term “credit or insurance transaction that is 
not initiated by the consumer” is a new term de­
fined in section 603(m) [15 USC I681a(m)] for 
use in dealing with pre-screening issues. The

term does not include the use of a consumer re­
port by a person with whom the consumer has an 
account or insurance policy for the following pur­
poses:

• reviewing the account or insurance policy; or

• collecting the account.

C. Furnishing Reports in Connection with 
Credit Transactions not Initiated by the 
Consumer

Section 604(c) [15 USC 1681 b(c)] establishes 
requirements for consumer reporting agencies 
when furnishing consumer reports for use in con­
nection with pre-screens. A consumer reporting 
agency may only furnish a person with a con­
sumer report for pre-screening purposes if:

• the consumer authorizes the agency to pro­
vide such report to such person, or

.• the transaction consists of a firm offer of 
credit or insurance and

—  the consumer reporting agency has es­
tablished the required procedures to 
permit consumers to elect to be excluded 
from pre-screened lists; and

— no such election is in effect as to the 
consumer.

A person receiving a pre-screened list from a con­
sumer reporting agency may, for each consumer 
on the list, receive only the following informa­
tion:

• the name and address of the consumer;

• an identifier that is not unique to the con­
sumer and that is used by the person solely 
for the purpose of verifying the identity of the 
consumer; and

• other information about the consumer that 
does not identify the relationship or experi­
ence of the consumer with a particular credi­
tor or other entity.

As indicated above, a consumer reporting agency 
must establish procedures that allow a consumer
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to notify the agency that the consum er elects to be 
excluded from pre-screen lists furnished by the 
agency. Notifications can be m ade through a no­
tification system m aintained by the agency or by 
subm itting a signed notice o f  election form issued 
by the agency. Exclusion requests m ade through 
the notification system expire tw o years follow ing 
notification unless earlier w ithdraw n. I f  the re ­
quest is made on the election form , it never ex­
pires, although it m ay be w ithdraw n.

D. Duties o f Users M aking W ritten Solicita­
tions on the Basis o f  Inform ation from 
Consumer Files

Under section 615(d) [15 U SC 168 lm (d)], any
 person who uses a consum er report on any con-

 sum er in connection with any  credit or insurance
transaction that is not initiated by the consum er 
and that is provided to that person in accordance 
with paragraph C. above m ust provide w ith each 
written solicitation, a c lear and conspicuous 
statem ent that:

•  information contained in a consum er's con­
sum er report was used in connection widi the 
offer,

• the consumer received the offer because he or 
she satisfied the criteria for creditw orthiness 
or insurability used to screen for the offer;

•  if  applicable, the credit o r insurance m ay not 
be extended if, after the consum er responds, it 
is determined that the consum er does not 
m eet the criteria used for screening  or any 
applicable criteria bearing on creditw orthi­
ness or insurability, or the consum er does not 
furnish required collateral; and

•  consumers have the right to prohibit use o f  
information in their consum er file in connec­
tion with future pre-screened offers o f  credit 
or insurance by contacting a notification sys­
tem established under section  604(e)(5) by 
the consumer reporting agency  that provided 
the report. The address and to ll-free tele­
phone number o f  the appropriate  notification 
system must be provided.

R eco rd  R etention Requirements. Section 
615(d)(3) requires a person w ho m akes an offer

o f  cred it or insurance to a consum er in a transac­
tion not initiated by the consum er to m aintain on 
file the criteria used to select the consum er to re­
ceive the offer, all criteria  bearing on creditw or­
thiness or insurability, as applicable, that are the 
basis for determ ining w hether or not to extend 
credit or insurance pursuant to the offer, and any 
requirem ent for the furnishing o f  collateral as a 
condition o f the extension o f  credit or insurance, 
until the expiration o f  the three-year period be­
ginning on the date on which the offer is m ade to 
the consum er.

VIII. Civil Liability, Limitation o f A c­
tions, an d  U nauthorized D isclo­
su re

Sections 616 and 617 [15 USC 16 8 1 n and 16 8 1 o] 
establish the circum stances under which persons 
violating the FCRA m ay be liable for w illful or 
negligent noncom pliance. Civil liability aw ards 
for violations m ay include actual dam ages, court 
costs, attorneys’ fees and, for willful noncom pli­
ance, punitive dam ages.

Section 618 [15 USC 1681 p] establishes a statute 
o f  lim itations for bringing actions under the 
FCRA. The tim e period is generally two years 
from the date the liability arises; how ever, it can 
be extended for certain  w illful and m aterial m is­
representations to a date two years after the indi­
vidual discovers the m isrepresentation.

Sections 619 and 620 [15 USC 1681q and I681r] 
make it a crime for any person to know ingly and 
w illfully obtain inform ation on a consum er from 
a consum er reporting agency under false p re­
tenses, and for any officer or em ployee o f  a con­
sum er reporting agency to knowingly and w ill­
fully provide inform ation concerning an individ­
ual to a person not authorized to receive it. The 
penalty for violation is a fine, im prisonm ent for 
up to two years, or both.

Exam ination O bjectives

1. To determ ine the financial institution’s com ­
pliance with the FCRA.

300.12 Compliance Activities April 2000 Office of Thrift Supervision
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Section One: 
O ve rv iew  of pr ivacy rule requirements

T h e  privacy rule governs when and how banks may 
share nonpublic personal information about con­
sumers with nonaffiliated third parties.

T h e  rule embodies two principles—notice and opt 
out. In summary:

• All banks must develop initial and annual privacy 
notices. T he notices must describe in general 
terms the bank’s information sharing practices.

• Banks that share nonpublic personal information 
about consumers with nonaffiliated third'parties

'  (outside of opt out exceptions delineated in the 
privacy rule) must also provide consumers with:

• an opt out notice

• a reasonable period o f time for the consumer to 
opt out

•Y - A  fe w  key term s used throughout the privacy rule are 
i;.. V critical to understanding the rule's scope and applica-
K'v.7:. 'i-tion. Refer to Section F o u r ofthis guide fo r  an

; •  nonpublic personal information

\  nonaffiliaied third party

Receptions to opt out: A consumer cannot opt out of 
all information sharing. First, the privacy rule does 
no t govern information sharing among affiliated 
parties. Second, die rule contains exceptions to 
allow transfers of nonpublic personal information to 
unaffiliated parties to process and service a con­
sum er’s transaction, and to facilitate other normal 
business transactions. For example, consumers can­

not opt out when nonpublic personal information is 
shared with a nonaffiliated third party to:

• m arket the bank’s own financial products or serv­
ices

• m arket financial products o r services offered by 
the bank and another financial institution (joint 
marketing)

• process and service transactions the consumer 
requests or authorizes

• protect against potential fraud or unauthorized 
transactions

8 respond to judicial process

8 comply with federal, state, or local legal require­
ments

■ ;• f . :/V; % J .• ,

A p p ly in g  exceptions: A  bank may have to satisfy dis­
closure and other requirements to make the rule's opt 
out exceptions applicable. For example, the jo in t  m a r­
k e tin g  exception requires a contractual agreem ent 
between two nonaffiliaied financial institutions to:

ij-ifyp)jointly offer,; endorse, or sponsor the financial product 
. or service, and  ' y

• In  addition, the  hank m u s t include a  separate  
s ta tm en t in  the privacy notice disclosing the jo in t  
m a rk e tin g  agreem ent. ; ; , '

is ■ • - i \  . • ...

Prohibition  on sharing  account num bers: T h e  pri­
vacy rule prohibits a bank from disclosing an 
account num ber or access code for credit card, 
deposit, o r transaction accounts to any nonaffiliated 
third party for use in marketing. T he rule contains 
two narrow exceptions to this general prohibition. A 
bank may share account numbers in conjunction

1 - 1



• categories o f  in form ation  d isclosed u n d e r  the  
service p rov ider/jo in t m ark e tin g  excep tion  
(only those banks relying on this exception)

• consum er’s rig h t to  o p t o u t  (only those banks 
that disclose outside o f exceptions)

• disclosures m ade u n d e r  th e  F a ir C re d it 
R eporting  A ct (only those banks providing the 
FCRA opt out n o t ce)

• disclosures abou t confidentiality  and  security  
o f in fo m ia t’j n  (all banks)

A revised notice may be required when a bank 
changes its information sharing practices.

T he table on page 1-2 reflects the rule’s require­
ments for delivering initial, annual, and revised 
notices to consumers and customers.

Opt Out Notice

T he final rule provides that an o p t o u t n o tice  is 
adequate if it:

• identifies all the categories o f nonpublic personal 
information the bank intends to disclose to nonaf­
filiated third parties

• states the consumer can opt out o f  the disclosure

• provides a reasonable method for the consumer to 
op t out, such as a toll-free telephone num ber

T h e  table below summarizes the rule’s require­
ments for delivering an opt out notice.

T h e  o p t o u t right: I f  a bank intends to share 
nonpublic personal information outside the 
exceptions, i t  must also:

• provide consumers with a reasonable o p p o rtu n i­
ty  to  o p t ou t. Examples in  the privacy rule give 
consumers 30 days to respond to the opt out 
notice when the bank delivers the notice by mail 
or electronically

• com ply with a consumer’s opt out direction as 
soon  as reasonably practicable when the direc­
tion is received after the initial opt out period 
elapses

• com ply with the opt out direction undl revoked 
in writing by the consumer

D eliverin g  notices: T h e  initial, annual, revised, 
and opt out notices may be delivered in writing 
or, if  the consumer agrees, electronically. An oral 
description of the notice is no t sufficient.

8 iiSPTh Mfti iJK?*

O pt out notice
(only banks that share 
outside of exceptions)

• customers and consumers whojsgfj! 
are not customers

.'■•■•■I': •i-.V-ijV;''-/•

• be fo re  the bank shares nonpublic 
personal information about the 
customer or consumer (and the 
information sharing is not per­
missible under the privacy rule 
opt out exceptions)
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S e c f i o n  O n e :
O v e r v i e w  o f  p r i v a c y  r u l e  r e q u i r e m e n t s

The privacy rule governs when and how banks may 
share nonpublic personal information about con­
sumers with nonaffiliated third parties.

The pile embodies two principles—notice and opt 
out. In seminary:

• All banks must develop initial and annual privacy 
notices. The notices must describe in general 
terms the bank’s information sharing practices.

• Banks that share nonpublic personal information 
about consumers with nonaffiliated thirdparties

' (outside of opt out exceptions delineated in the 
privacy rule) must also provide consumers with:

• an opt out notice

• a reasonable period of time for the consumer to 
opt out

'• A few key terms used throughout the privacy rule are 
critical to understanding the rule's scope and applica­
tion̂  Refer to Section Four of this guide for an

'V-
'•.* **," • v*'v " ‘ # *

nonpublic personal information

the distinction between consumers and customers
1 . .  .. i » •. ‘ ■ . . .  _ . ;

■v.
nonaffiliated third party

Exceptions to opt outi A consumer cannot opt out of 
all information sharing. First, the privacy rule does 
not govern information sharing among affiliated 
parties. Second, the rule contains exceptions to 
allow transfers of nonpublic personal information to 
unaffiliated parties to process and service a con­
sumer’s transaction, and to facilitate other normal 
business transactions. For example, consumers can­

not opt out when nonpublic personal information is
shared with a nonaffiliated third party to:

• market the bank’s own financial products or serv­
ices

• market financial products or services offered by 
the bank and another financial institution (joint 
marketing)

• process and service transactions the consumer 
requests or authorizes

• protect against potential fraud or unauthorized 
transactions

• respond to judicial process

• comply with federal, state, or local legal require­
ments

v ’.-• ,•*' ■; 4 ! :V -  X'-J > .*. ' 7 -• - *

Applying exceptions: A bank may have to satisfy dis- 
•K ;, closure and other requirements to make the rule's opt. 
lissfout exceptions applicable. For example, the joint mar- 
/ keting exception requires a contractual agreement

fj: between two nonaffiliated financial institutions to:kSw. ‘ "s' ;- ■ ■' "... . * * I'
§>S'v . 7 , „ ; . . . 1 • ‘ .

! separate 
" disclosing the joint 

marketing agreement. •
:T'.•:.; 7 ‘7.. ' ■ •

Prohibition on sharing account numbers: The pri­
vacy rule prohibits a bank from disclosing an 
account number or access code for credit card, 
deposit, or transaction accounts to any nonaffiliated 
third party for use in marketing. The rule contains 
two narrow exceptions to this general prohibition. A 
bank may share account numbers in conjunction



with marketing its own products as long as the 
service provider is not authorized to directly initiate 
charges to the accounts. A bank may also disclose 
account numbers to a participant in a private label 
or affinity credit card program when the partici­
pants are identified to the customer. An account 
number does not include a number or code in 
encrypted form as long as the bank does not 
also provide a means to decode the number.

Limits on reuse and redisclosure: The privacy rule 
limits reuse and redisclosure of nonpublic personal 
information received from a nonaffiliated financial 
institution or disclosed to a nonaffiliated third party. 
The specific limitations depend on whether the 
information was received pursuant to or outside of 
the notice and opt out exceptions.

State Law: A provision under a State law that pro­
vides greater consumer protection than provided 
under the GLBA privacy provisions will supercede 
the Federal privacy rule. The bank will be obligated 
to comply with the provisions of that State law to 
the extent those provisions provide greater con­
sumer protection than the Federal privacy rule. The 
Federal Trade Commission determines whether a 
particular State law provides greater protection.

Privacy Notices. . . .  V .

Every bank must develop initial and annual pri­
vacy notices—even if the bank does not share infor­
mation with nonaffiliated thirdparties.

Content of notices: The initial, annual, and revised 
notices include, as applicable:

• categories of information a bank collects (all 
banks)

• categories of information a bank may disclose 
(all banks, except a bank that does not intend to 
make any disclosures or only makes disclosures 
under the exceptions may simply state that)

• categories of affiliates and nonaffiliates to whom 
a bank discloses nonpublic personal information 
(all banks sharing nonpublic personal information 
with an affiliate or with a nonaffiliated third party)

• information sharing practices about former cus­
tomers (all banks)

B! iw ifowlSfloK— —

Initial privacy notice
(all banks)

........ ...... .
1* .'all. .existing bank customers 
• . all new bank customers after

... . i i # #
'.'consumers who are not

^  cu^mers f ':. M '
. ■• • •• •• V.

' ..

• no later than July 1, 2001
• when the customer relationship is 

established
• only if the bank intends to share 

nonpublic personal information 
about the consumer with a 
nonaffiliated third party

Annual privacy notice
(all banks)

... ....... •...... :• .'>i.' >. • .customers \

• • •: • .*. .'■♦.v.t*. •’* ‘ ' -*l

• at least once in any period of 12 
consecutive months while the 
customer relationship continues

Revised privacy notice
(as applicable)

customers and consumers who are .; 
• -. not customers- . .

■ '■ 1

• before the bank shares nonpublic 
personal information in a 
manner not described in the 
most recent notice delivered to 
the customer or consumer

1-2



• categories of information disclosed under the 
service provider/joint marketing exception 
(only those banks relying on this exception)

• consumer’s right to opt out (only those banks 
that disclose outside of exceptions)

• disclosures made under the Fan* Credit 
Reporting Act (only those banks providing the 
FCRA opt out notice)

• disclosures about confidentiality and security 
of information (all banks)

A revised notice may be required when a bank 
changes its information sharing practices.

The table on page 1-2 reflects the rule’s require­
ments for delivering initial, annual, and revised 
notices to consumers and customers.

Opt Out Notice

The final rule provides that an opt out notice is 
adequate if it:

identifies all the categories of nonpublic personal 
information the bank intends to disclose to nonaf­
filiated third parties

• states the consumer can opt out of the disclosure

• provides a reasonable method for the consumer to 
opt out, such as a toll-free telephone number

The table below summarizes the rule’s require­
ments for delivering an opt out notice.

The opt out right: If a bank intends to share 
nonpublic personal information outside the 
exceptions, it must also:

• provide consumers with a reasonable opportuni­
ty to opt out. Examples in the privacy rule give 
consumers 30 days to respond to the opt out 
notice when the bank delivers the notice by mail 
or electronically

• comply with a consumer’s opt out direction as 
soon as reasonably practicable when the direc­
tion is received after die initial opt out period 
elapses

• comply with the opt out direction until revoked 
in writing by die consumer

Delivering notices: The initial, annual, revised, 
and opt out notices may be delivered in writing 
or, if the consumer agrees, electronically. An oral 
description of the notice is not sufficient.

' V ’Y ' V'>' " ' ' ~ V kVA/L Lype or notice s Who gefs it - ■-J ■; - ■ .
Opt out notice
(only banks that share 
outside of exceptions)

missible under the privacy rule 
opt out exceptions)



Section Two:
G e t  r e a d y  fo r  Ju ly  1 , 2 0 0 1

A bank's strategy for achieving hall compliance by 
July 1, 2001, will vary depending on the complex­
ity of the bank and the progress it has already 
made in complying with the requirements of the 
rule. The level of effort a bank will expend 
depends in large part on:

• the bank’s previous efforts to assess or disclose 
information sharing practices

• the bank’s decisions about sharing nonpublic per­
sonal information after July 1, 2001

A specific process for certifying completion of the 
various steps identified in the bank’s privacy com­
pliance strategy will help managers keep track of 
progress. When establishing due dates for specific 
activities, build in time to receive input and feed­
back from senior management and other stake­
holders. Every bank should consider:

Involving the Board of Directors: A board- 
approved privacy policy is not required by the 
rule, but it can be an effective way to involve the 
board of directors in developing a privacy compli­
ance strategy. A board-sanctioned privacy policy 
can be useful in communicating the bank’s overall 
privacy commitment and strategy to the entire 
organization.

• the volume, if any, of consumers and customers 
who must receive an opportunity to opt out 
before information sharing with nonaffiliated 
third parties can take place.

Nearly all banks, however, can take the following 
four steps to create a comprehensive and effective 
privacy compliance strategy:

• establish a timeline for compliance

• develop privacy policies and notices

• deliver notices

• prepare to respond to consumers

1. Establish a timeline for compliance

* Involving representatives from each bank 
department: Most likely a senior bank officer 
will oversee development and implementation of 
the privacy compliance strategy. Nevertheless, 
participation from each department in the bank 
will help ensure notliing is overlooked. This 
approach will also help policy makers identify 
information sharing practices or consumer privacy 
issues unique to a specific department or to a 
financial product or service.

2. Develop privacy policies and notices

Use this opportunity to evaluate and establish 
institutional privacy objectives, and communicate 
to potential customers and consumers the bank’s 
customer service philosophy.

Create a comprehensive inventory of information 
collection and information sharing practices at the

A timeline desig­
nating important 
checkpoints prior 
to July 1, 2001, is 
a good place to 
start and can be 
instrumental to 
ensuring timely 
compliance.

A b a n k m a y . w a n f  t o  e s t a b l i s h  t i m e f r a m e s  t o : .  - 1 ■ ‘v  ■/';

Assess current information 
sharing practices

Obtain input and approval 
from management

Prepare to respond to public 
inquiries

Draft privacy policies 
and consumer notices

1. Deliver initial notices to customers Process opt out directions
2. Deliver opt out notices to consumers from consumers and 

and customers as applicable customers
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bank. The inventory will help ensure practices are 
properly disclosed in the bank’s privacy notices. For 
every department, review:

• all applications and forms used to collect informa­
tion about consumers

• marketing practices

• vendor contracts

• electronic banking and Internet activities

• fee income accounts

• record retention policies
7 ‘ 1 • 1 ‘

Affiliates: If a bank has any affiliates, the inventory 
should include information -sharing practices with 
affiliates. Although the privacy rule does not place any 

r: restrictions on information sharing with affiliates, it
does require disclosure of these practices in the initial 
and annual notices. Furthermore, the privacy rule 
requires the initial and annual notices to include appli­
cable Fair Credit Reporting Act affiliate informa­
tion sharing opt out notices.

• Assess current information collection and informa­
tion sharing practices in light of the privacy rule 
obligations and the bank’s objectives. Determine 
which practices should continue after July 1,2001.

° whether to adopt voluntary privacy standards 
developed by relevant trade associations. Those 
standards could be good indicators of industry 
norms and consumer expectations

• Draft privacy ?iotice(s). Create a list of information 
collection and information sharing practices that 
must be disclosed to consumers. This list can help 
you categorize practices per the rule requirements 
and decide how to structure notices. The privacy 
rule provides a variety of disclosure options. For 
example, banks may develop:

° one initial privacy notice that covers all the infor­
mation sharing practices of the bank

° an assortment of initial notices for different cus­
tomer relationships or different types of financial 
products or services

0 one initial notice that covers the practices of the 
bank along with one or more of its affiliates

Likewise, the opt out notice may be structured in a 
variety of ways.

When drafting privacy notices, consider:

• Sample clauses provided in Appendix A in the rule. 
Banks may use the sample clauses to the extent they 
accurately reflect the bank’s practices.

This may be a good time to involve the bank’s
Board of Directors. Consider:

c whether any current practices would be prohibit­
ed under the rule

• which practices must be disclosed in the privacy 
notices and whether opt out rights apply

• whether account numbers are shared only as per­
mitted by the rule

0 whether information received from other financial 
institutions is shared only as permitted by the 
rule’s reuse and redisclosure limitations

;. s Most likely, the initial and annual privacy notices will 
be identical. I f required, the opt out notice may be com­
bined with the initial and annual notices.

• Fair Credit Reporting Act requirements and 
information security standards. The federal bank­
ing agencies have issued two proposed rules that 
may affect the compliance strategy and the content 
of privacy notices.

The Proposed Security Standards for C ustomer 
Information describe the agencies’ expectations for 
implementing technical and physical safeguards to
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protect customer information. T h e  P roposed  F a ir  
C red it R e p o r tin g  R eg u la tio n s  cover the opt out 
provisions of die Fair Credit Reporting Act.

Both proposals will be finalized in the near future. 
When issued, the final rules will be available on 
the FDIC’s Web site: www.fdic.gov. In the mean­
time, the proposals are posted on the Web site.

3. Deliver notices

• Identify consumers and customers who must 
receive the initial and opt out notices. It is 
important to identify all groups of existing cus­
tomers, consumers, and former customers who 
must get the initial privacy notice and opt out 
notification. Some banks may need to coordinate 
several databases and a variety of departments to 
identify everyone who must receive a notice.

Opt out notices for joint account holders: The 
privacy rule allows banks to provide a single privacy 
and opt out notice when two or more consumers 
jointly obtain a financial product or service.
However, any of the joint consumers may exercise 
the right to opt out. The opt out notice provided to 
joint account holders must explain how the bank will 
treat an opt out direction by a joint consumer and 
must give one joint consumer the ability to opt out 
on behalf of all the joint consumers.

•  E stab lish  tim e fra m e s  f o r  m a i l in g  o r  o therw ise  
d e liv e r in g  notices. Remember:

s All existing bank customers must receive an 
initial privacy notice no later than July 1, 
2001.

0 Existing bank customers, consumers who 
are not customers, and former bank cus­
tomers have the right to opt out if the bank is 
sharing nonpublic personal information about 
them with nonaffiliated third parties outside the 
exceptions.

° Information sharing subject to opt out cannot 
continue after July 1, 2001, until the initial and 
opt out notices are delivered and a reasonable 
opt out period has elapsed. Therefore, banks 
that intend to share nonpublic personal infor­
mation outside the exceptions after July 1, 2001 
should deliver notices well before July 1.

4. Prepare to respond to consumers

•  D evelop  o p t o u t procedures. All banks sharing 
nonpublic personal information outside of the 
exceptions will need to develop procedures for 
consumers to exercise an opt out, as well as pro­
cedures for processing and complying with opt 
out directions. The opt out procedures should 
include:

» tracking the initial opt out opportunity (e.g., 
the first 30 days after the initial notice is deliv­
ered)

tt recording opt outs received from consumers

° maintaining the opt out mechanism(s), such as a 
toll-free telephone number, electronic mail, or 
an opt out form with boxes to check

° complying with opt out directions received after 
the initial opt out opportunity elapses

•  R esp o n d  to p u b lic  inqu iries. Customer service 
representatives and other bank employees should 
be prepared to answer questions from consumers 
about the new privacy notices. Depending on the 
number of employees answering consumer phone 
calls, it may be a good idea to provide scripts to 
help employees respond to questions from the 
public, in addition, it may be helpful to have extra 
copies of the privacy notice readily available for 
mailing or handing out to consumers.

2-3
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S e c t i o n 3

Section Three:
M a i n t a i n i n g  C o m p l i a n c e  B e y o n d  
J u l y  1 ,  2 0 0 1

The following activities can help a bank achieve 
and maintain compliance with the privacy rule.

• Develop controls to monitor ongoing compli­
ance. Consider mechanisms for monitoring:

• delivery of initial and annual notices to cus­
tomers

0 delivery of initial notice to consumers who are 
not customers, if applicable.

• compliance with opt out directions, if applicable

• accuracy of privacy notices, including prior 
approval for:

• new marketing arrangements

• new or renewed vendor contracts

• disclosure of account numbers

• affiliate-referral programs

• reuse of consumer information received from 
another financial institution

• Train employees. All employees should 
understand the bank’s policies and procedures for 
complying with the privacy rule. Some employees 
will need to be able to explain the bank’s privacy 
policies to customers and to businesses providing 
services to the bank.

• Audit for compliance. Periodic audits will help 
management assess risk and verify the effective­
ness of the compliance program. The Federal 
Financial Institutions Examination Council 
(FFIEC) will release interagency privacy examina­
tion procedures before July 1, 2001. The exam 
procedures will be a useful tool in developing a 
privacy audit program.

The interagency exam procedures will be mailed 
directly to insured depository institutions as soon 
as they are finalized. The procedures will also be 
available on die FDIC’s Web site at www.fdic.gov 
when complete.

3-1

http://www.fdic.gov


S e c t i o n  4

Section Four:
Learn the Lingo

Learning the lingo will help you understand and 
comply with the privacy rule. This section pro­
vides an explanation of key terminology.

Who must comply with the FDIC's privacy rule?

The FDIC’s privacy rule refers to financial insti­
tutions that must comply with the rule as “you.” 
For example, when the rule states that “you must 
provide a notice” it means all entities subject to 
this rule must provide a notice. The following 
definition of “you” explains the types of entities 
subject to the rule:

You: The banks that must comply with the 
FDIC’s rule are -

(1) FDIC-supervised banks

(2) insured state branches of foreign banks

(3) subsidiaries of FDIC-supervised banks and 
insured state branches of foreign banks, -with cer­
tain exceptions, such as insurance and securities 
or brokerage subsidiaries

Although the FDIC’s rule only applies to certain 
banks and some of their subsidiaries, all financial 
institutions must comply with similar privacy 
rules adopted by their supervisory agencies. For 
example, although securities subsidiaries of 
FDIC-supervised banks do not have to comply 
with the FDIC’s privacy rule, they do have to 
comply with a similar privacy rule adopted by the 
Securities and Exchange Commission.

Who is protected by the privacy rule?

The privaq' rule protects “consumers." All con­
sumers receive the same privacy protections.

However, a subset of consumers defined as cus­
tomers must receive certain disclosures, such as

an annual privacy notice, that need not be provid­
ed to consumers who are not customers.

Thus, it is important to know the distinction 
between consumers and customers to understand 
the different disclosure requirements under the 
privacy rule.

Consumer: Any individual who is seeking to 
obtain or has obtained a financial product or serv­
ice from a bank for personal, family, or household 
purposes is a consumer of that bank. The defini­
tion of consumer includes individuals who:

• apply for a financial product or service (e.g., a 
loan or a deposit account) for personal, family, or 
household purposes

• actually obtain a financial product or service 
(e.g., a loan or a deposit account) for personal, 
family, or household purposes

Customer: As the following diagram reflects, 
customers are a subset of consumers. A customer 
is a consumer with whom a bank has a continu­
ing relationship. Although the rule does not 
define “continuing relationship,” it provides 
examples of transactions that arc and are not con­
sidered continuing relationships. Consumers who 
have a deposit account, obtain a loan, or obtain an 
investment advisory service are considered 
customers. See Section 332.3(i).

Additional guidance regarding the customer rela­
tionship can be found in the Supplemental 
Information (the preamble) of the rule, which 
notes that a continuing relationship is established



Se c t i o n  4

“where a consumer typically would receive some 
measure of continued service following, or in con­
nection with, a transaction.” See page 35168, 
Federal Register, Vol. 65, No.' 106.

The next diagram depicts the relationship 
between all individuals who do business with a 
bank and those who meet the regulatory definitions 
for consumers and customers. As the diagram 
shows, only a portion of the individuals who con­
duct business with a bank are consumers under the 
privacy rule. For example, individuals are not con­
sidered consumers under this rule if they are com­
mercial clients, grantors or beneficiaries of trusts for 
which the bank is trustee, or participants in an 
employee benefit plan that the banks sponsors.

. proisder.l by the privacy

The rule identifies three primary categories of 
information:

• publicly available information

• personally identifiable financial information

• nonpublic personal information

Nonpublic personal information is the category of 
information protected by the privacy rule. The 
definitions for publicly available information and 
personally identifiable financial information work 
together to describe and define nonpublic personal 
information.

9 Publicly available information is any information 
a bank reasonably believes is lawfully publicly 
available. The nature of the information, not the 
source of the information, determines whether it 
is publicly available information for purposes of 
the privacy rule. For example, even if a bank 
obtains customers’ telephone numbers or die 
assessed value of their residences direcdy from the 
consumers, this information will be considered 
publicly available if the bank has a reasonable 
basis to believe the information could have been 
lawfully obtained from a public source. A reason­
able belief exists if a bank has determined that (a) 
the information is of die type that is generally 
available to the public and (b) the individual has 
not blocked such information from public disclo­
sure. This means, for example, that a bank can 
consider a customer’s phone number to be pub­
licly available, but only if the bank takes steps to 
determine the phone number is not unlisted.

0 Personally identifiable financial information is 
any information a bank collects about a consumer 
in conjunction with providing a financial product 
or service. This includes:

• information provided by the consumer during 
the application process (e.g., name, phone num­
ber, address, income)

• information resulting from the financial prod­
uct or service transaction (e.g., payment history, 
loan or deposit balances, credit card purchases)

• information from other sources about the con­
sumer obtained in connection with providing 
the financial product or service (e.g., informa­
tion from a consumer credit report or from 
court records)

Personally identifiable financial information also 
includes any information that “is disclosed in a 
manner that indicates that the individual is or has 
been your consumer.” See Section 332.3(o)(2)(i)(D). 
Thus, the very fact that an individual is a con­
sumer of a bank is personally identifiable finan­
cial information.
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Nonpublic personal information, the category 
of information protected by the privacy rule, 
consists of:

1. Personally identifiable financial information 
that is not publicly available information; and

2. Lists, descriptions, or other groupings of con­
sumers that were either

a. created using personally identifiable finan­
cial information that is not publicly avail­
able information, or

b. contain personally identifiable financial 
information that is not publicly available 
information.

A list is considered nonpublic personal informa­
tion if it is generated based on customer rela­
tionships, loan balances, or other personally iden­
tifiable financial information that is not publicly 
available. A list is also considered nonpublic per­
sonal information if it contains any nonpublic 
personal information.

For example, in jurisdictions where mortgage 
documents are public records, the names and 
address of all individuals for whom a bank held a 
mortgage would not be nonpublic personal infor­
mation since it was generated using publicly avail­
able information and contained only publicly 
available information. The list would become 
nonpublic personal information, however, if it 
contained current loan balances or if it was gener­
ated using only those customers with current 
mortgage loan balances in excess of a certain 
amount.

The two categories of nonpublic personal infor­
mation are depicted in the following diagram.

Who are nonaffiliated third parties?

The privacy rule, restricts information sharing 
with nonaffiliated third parties. The rule defines 
nonaffiliated third parties as persons or entities 
except affiliates and persons jointly employed by a 
bank and a nonaffiliated third party. Affiliates 
generally include a bank’s subsidiaries, its holding 
company, and any other subsidiaries of the hold­
ing company. See Section 332.3(a), Section 
332.3(d), and Section 332.3(g).'

The privacy rule does not impose limitations on 
information sharing with affiliates. It does, how­
ever, require disclosure of such information shar­
ing policies and practices. (Note: The rules gov­
erning the sharing of information between a bank 
and its affiliates are set forth in the Fair Credit 
Reporting Act.)

Although the privacy rule most commonly uses 
the term “nonaffiliated third parties,” there are 
some instances in which a distinction is made 
between nonaffiliated financial institutions and all 
other nonaffiliated third parties. Readers should 
pay particular attention to these distinctions. See 
Section 332.13.



Other Resources

A variety of resources are available to help banks 
understand the privacy rule and related issues. Some 
of the most significant are listed below. All FDIC 
material can be found at www.fdic.gov.

FDIC Financial Institution Letter tided Final Rule 
on the Privacy of Consumers' Financial 
Information, (FIL-34-2000 dated June 5, 2000).

FDIC Financial Institution Letter tided Proposed 
Regulations Implementing the Fair Credit 
Reporting Act, (FEL-71-2000 dated October 26, 
2000).

FDIC Financial Institution Letter tided Proposed 
Security Standards for Customer Information, 
(FIL-43-2000 dated July 6, 2000).

FDIC Financial Institution Letter tided Internet 
Web Site Privacy Survey Report, (FIL-113-99 
dated December 27,1999).

FDIC Financial Institution Letter tided Online 
Privacy of Consumer Financial Information, (FIL- 
86-98 dated August 17,1998).

Transcript of “Is It Any of Your Business? 
Consumer Information, Privacy, and the Financial 
Services Industry," an interagency public forum 
hosted by the FDIC, March 23, 2000.

Office of the Comptroller of the Currency’s Bulletin 
tided Privacy Laws and Regulations, (September 8, 
2000) available at www.occ.treas.gov.

Office of Thrift Supervision’s Memorandum to 
Chief Executive Officers tided Privacy 
Preparedness Check-up, (September 29, 2000) 
available at www.ots.treas.gov.

http://www.fdic.gov
http://www.occ.treas.gov
http://www.ots.treas.gov
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LEGAL SERVICES

Sectional Summary of proposed CSSB 66( ) 
(Work Order No. 22-GS1026\C)

Senator Randy Phillips 
Attn: Kim

"Theresa L. Bannister 
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary 
matter, note that a sectional summary of a bill should not be considered an authoritative 
interpretation of the bill and the bill itself is the best statement of its contents.

Section 1. States a purpose for the bill.

D IV IS IO N  O F  L E G A L  A N D  R E S E A R C H  S E R V I C E S  
L E G I S L A T I V E  A F F A I R S  A G E N C Y  

S T A T E  O F  A L A S K A State Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

March 14, 2001

Section 2. AS 06.01.020. Amends the department's authority to order additional powers 
and limitations for state financial institutions.

Section 3. AS 06.01.028. Adds a new section addressing the confidentiality of a 
financial institution's depositor and customer records.

Section 4. AS 06.01.050(3). Amends the definition of "financial institution."

Section 5. AS 06.01.050(4). Adds a definition of "state financial institution."

Section 6. AS 06.05.005(a). Amends certain references in the subsection that states 
what the department's duties are. Corrects ihe language of (a)(4).

Section 7. AS 06.05.050. Repeals and reenacts this section that establishes the 
requirements for the publication, notice, and provision of reports by banks of their 
condition.

Section 8. AS 06.05.065(a). Amends a provision prohibiting department officers and 
employees from receiving certain loans from state financial institutions, except as 
otherwise provided in this section

Section 9. AS 06.05.065(b). Rewrites this subsection to address extensions of credit that 
predate a person's becoming a department officer or employee.
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Section 10. AS 06.05.205. Repeals and reenacts this section that regulates loans and 
extensions of credit by state banks.

Section 11. AS 06.05.209(b), Amends this subsection dealing with credit cards and 
other similar credit granting devices to deiete a ceiling on the interest rate that can be 
charged and to allow the interest rate that the parties agree to.

Section 12. AS 06.05.210(a). Removes employees from the coverage of this subsection. 
It now applies only to loans that state banks may make to their directors and executive 
officers.

Section 13. AS 06.05.210. Adds a new subsection that makes state bank directors, 
executive officers, and employees subject to the lending limits imposed by AS 06.05.205.

Section 14. AS 06.05.237. Adds a new section relating to financial holding companies. 
Allows a holding company formed under this title may apply to the Federal Reserve 
System for status as a financial holding company. If the status is granted, the financial 
holding company has powers as a financial holding company authorized by the Federal 
Reserve System if it meets certain requirements.

Section 15. AS 06.05.245. Makes various changes to the section dealing with the 
disposition of property not needed in the conduct of a banking business.

Section 16. AS 06.05.272(b). Changes the standard for how much a state bank may 
invest in its subsidiaries.

Section 17. AS 06.05.301(a). Makes a change to coordinate with a new term defined for 
the chapter.

Section 18. AS 06.05.350(d). Prohibits the use of "bank" by a person in the person's 
name unless the person meets certain criteria.

Section 19. AS 06.05.350. Adds a new subsection allowing a person to apply to the 
department to use "bank" in the person's name.

Section 20. AS 06.05.426(b). Changes the former requirement of department approval 
to notification of the department when the state bank wants to establish an ATM at a 
place off the bank's premises. Expands the potential ATM users from banks to other 
depository institutions.

Section 21. AS 06.05.426(c). Establishes what the notification under (b) must contain.

Section 22. AS 06.05.426(d). Allows a state bank to invest in a corporation that operates 
ATM machines for "depository institutions."
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Section 23, AS 06.05.426(e). Prohibits a person from establishing or operating an ATM 
machine that accepts deposits unless the deposits are insured by the FDIC or another 
federally agency that insures deposits.

Section 24. AS 06.05.435(c). Establishes what stock of the state bank of an entity that 
controls the state bank that each director of the state bank must own.

Section 25. AS 06.05.435. Adds two subsections that clarify additional aspects of the 
required ownership of stock established by this section.

Section 26. AS 06.05.550. Changes the reference names for certain banks.

Section 27. AS 06.05.555(a). Changes the reference name for certain banks.

Section 28. AS 06.05.555(b). Changes the reference name for certain banks.

Section 29. AS 06.05.555(c). Changes the reference name for certain banks.

Section 30. AS 06.05.555(d). Changes the reference name for certain banks.

Section 31. AS 06.05.555(e). Changes the reference name for certain banks.

Section 32. AS 06.05.555(f). Changes the reference name for certain banks.

Section 33. AS 06.05.557. Adds a new section establishing notice filing requirements 
for interstate national banks acquiring a branch in this state.

Section 34. AS 06.05.565(a). Changes the reference name for certain banks.

Section 35. AS 06.05.565(c). Changes the reference name for certain banks.

Section 36. AS 06.05.565(d). Changes the reference name for certain banks.

Section 37. AS 06.05.565(e). Allows the department to require periodic reports from 
interstate state banks and from interstate national banks, and from bank holding 
companies that control them.

Section 38. AS 06.05.565(g). States that an interstate national bank operating a branch
bank in this state is subject to the provisions of AS 06.05.548 and 06.05.550 and the
regulations adopted and orders issued under those sections.

Section 39. AS 06.05.570(a). Changes the reference name for certain banks referred to 
in the subsection.



Section 41. AS 06.05.990. Rewrites the definition of "loan."

Section 42. AS 06.05.990. Changes reference names in the definition of "recently 
formed bank."

Section 43. AS 06.05.990. Expands the definition of "state financial institution."

Section 44. AS 06.05.990. Adds definitions for "extension of credit," "financial holding 
company," "interstate national bank," and "interstate state bank."

Section 45. AS 06.15.100. Rewrites the section that describes the conduct that is 
prohibited for trustees of mutual banks.

Section 46. AS 06.15.105. Allows a trustee of a mutual bank to borrow money from the 
mutual bank to the same extent that a director may borrow money under AS 06.05.210.

Section 47. AS 06.20.010. Adds a new section to the Alaska Small Loans Act. Requires 
a person who is doing business under and as permitted by any law of the state or of the 
United States relating to banks, savings banks, trust companies, building and loan 
associations, or credit unions and who is exempt from the licensing requirement in (a) of 
this section to comply with the other provisions of this chapter.

Section 48. AS 06.45.020(a). Amends a subsection of the Alaska Credit Union Act. 
Changes the par value requirements.

Section 49. AS 06.45.060(5). Changes the required maturity date for certain loans to 
members.

Section 50. AS 06.45.060(7). Adds three items in which a credit union may invest its 
funds.

Section 51. AS 06.45.060. Adds a provision allowing a credit union to issue solicited or 
unsolicited credit cards or other similar credit granting devices to a member for obtaining 
money, goods, services or anything else of value.

Section 52. AS 06.45.295. Adds a new section to the Alaska Credit Union Act allowing 
state credit unions to establish, maintain, and operate ATMs and addressing certain other 
aspects of ATM operation.

Section 53. Repealer.

Section 54. Authorizes the department to immediately proceed to adopt regulations for 
the new Act.

Senator Randy Phillips
March 14,2001
Page 4

Section 40. AS 06.05.990. Changes the definition of "financial institution."



Section 55. Provides an instruction to the revisor of statutes regarding changes to the 
catchlines of two sections

Section 56. Gives sec. 54 an immediate effective date.

Section 57. Gives the Act, except for sec. 54, an effective date of July 1, 2001.

Senator Randy Phillips
March 14, 2001
Page 5

If I may be of further assistance, please advise.

TLB:lmb
01-097.1mb
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March 30, 2001

The Honorable Randy Phillips
Chairman, Senate Labor and Commerce Committee
Alaska Senate
State Capitol Room 103
Juneau, AK 99801-1182

r

Dear Chainnan Phillips:
RE: Changes Needed in Version F of SB 66

In our review of Sec. 4, pages 2-3, lines 16-16 of Version F, we noted some problems. We have 
outlined those already in our analysis of the bankers association’s amendment, but will reiterate 
them again for Version F.

It is critical that the Committee delete “having jurisdiction of the financial institution” at page 2, 
line 25. We would not object to words like “of competent jurisdiction,” or just delete the 
language. The testimony the bankers provided stated they currently ignore orders issued by 
courts that lack jurisdiction now, so this language is not needed. Its presence may make it 
impossible for anyone but federal or state banking regulators to issue these orders, since they are 
the only ones with jurisdiction over the financial institution. It makes no sense to put us in that 
position when there is a securities or insurance investigation being conducted that does not 
involve our bank regulators.

At page 2, lines 26-27, we request the Committee to delete (a)(3), since we believe adopting the 
Gramm-Leach-Bliley Act (GLBA) will result in a loss of privacy protection for Alaskans that 
they have had for decades and which is protected by the Alaska Constitution. The opt-out 
provision of GLBA is now resulting in institutions issuing notices that are likely not to be read 
and understood by most Alaskans. They include suggestions that no action is needed. Under 
opt-out, as the Committee knows, no action will result in sharing or selling this information. It 
puts the burden of protecting their privacy on the people, and not on the institutions that will be 
able to sell nonpublic personal information to telemarketers under this provision.

This week, the national press reported that people were upset to learn that a television service 
was collecting information on what channels people were watching and selling aggregated 
information to networks. If people are concerned about divulging their television habits, we 
suspect they will be even more concerned about divulging their check and credit card use habits.

"Promoting a healthy economy and strong communities"

mailto:dbsc@dced.state.ak.us
http://www.dced.state.ak.us/bsc/l
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We believe that privacy will be a topic of growing concern in the coming years, and we regret 
the loss of Alaska’s long-standing protections of privacy.

At page 3, lines 2-7, we request the Committee delete (c) and replace it with the subsection we 
have offered, as follows:

(c) Unless otherwise provided in this subsection, when disclosure of financial institution 
records is required or allowed under (a)(2) (please note: these references depend on the 
order of the subsections of (a)) of this section, the financial institution shall notify the 
depositor or customer of the disclosure before the disclosure is made. If notification 
before disclosure is not possible, the financial institution shall notify the customer or 
depositor of the disclosure as soon as practicable after the disclosure is made. However, 
notification either before or after disclosure may not be made if disclosure is made under 
a process included (a)(2) of this section and the document requiring disclosure on its face 
requires the financial institution not to notify the depositor or customer.

Our language is easier on the financial institutions in that it does not require mailing a notice'in 3 
days, but it also preserves the current law which provides an opportunity of a customer to receive 
prior notice unless disclosure is prohibited by the order.

If the Committee does not replace the section as we believe it should, it is critical to delete the 
language at page 3, lines 5-6, “.. .the order is, or is accompanied by, a court order that expressly 
directs...” with the following language “...the court or administrative order states on its face that 
the financial institution shall not notify the depositor or customer, or is accompanied by a court 
order that expressly directs...” This change is needed because the language in Version F will 
result in no administrative subpoenas or orders that meet the nondisclosure criteria. An 
administrative agency will not be able to get such a court order. For example, the language now 
in Version F will make it almost impossible to conduct securities investigations into Ponzi 
schemes in the future similar to the World Plus incident in the recent past, without alerting the 
target who may then be able to hide the money. The entire purpose of this is to allow 
investigators a chance at recovering assets for defrauded Alaskans.

Version F excludes the language we recommended that makes the financial institutions liable for 
intentional damage improperly releasing nonpublic personal information about Alaskans. 
Our subsection (d) added to Version 1 .vouJd require the following new subsection (t) at page 3, 
line 17:

(0 A financial institution or any other person is liable to their depositor or customer for 
intentional violations of this section in an amount equal to actual damages caused by the 
disclosure of the confidential records of the financial institution pertaining to their 
depositor or customer. A financial institution or other person that takes an action under 
this section, relying in good faith on any provision of this section, is not liable to any 
person for its actions.

Limiting liability to actual damages and to intentional violations sets a relatively high standard 
for complainants to meet. At the same time, providing no liability for intentional violations that
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cause real damage to Alaskans does not make any sense to us. We urge the Committee to 
include this basic protection for Alaskans.

We also wish to commend the Committee for including in Version F (a)(1) at page 2, line 22. 
This is needed because, even if you adopt the GLBA with which we disagree, we understand that 
the GLBA does not cover all accounts and circumstances. It places no restrictions on 
information sharing with affiliates, and we believe it does not cover commercial and certain 
agricultural customers. Without subsection (a)(1), there would be no protection for these 
customers.

We also appreciate the inclusion of subsection (d) at page 3, lines 8-13. The bankers association 
did not object to this section, but one expressed the opinion that it was superfluous. We do not 
believe that to be the case. This subsection provides the opportunity for smaller institutions that 
lack affiliates to be able to share information as needed to provide their services to customers.

We will be happy to discuss these with the Committee, if needed. We have been informed that 
the House Finance Committee will be hearing the governor’s capital budget at 1:30 PM on ' 
Tuesday, April 3. The division has a capital project about which we must provide testimony.
We respectfully request the Senate Labor and Commerce Committee to take up the CS for SB 66 
first on Tuesday, so that we may also attend the House Finance Committee hearing.

Yours truly,

Franklin T. Elder 
Director
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I n fo r m a t io n  a n d  to  u s e  it w is e ly .  T o  t h e  e x t e n t  w e  c a n  s h a r e  c u s t o m e r  i n fo r m a t io n  w i th  
a f f i l i a t e s  a n d / o r  th ird  p a r t ie s  th is  in fo r m a t io n  s h a r in g  will p r o v id e  o u r  c u s t o m e r s  w ith  
m o r e  s e r v i c e s  a t  l o w e r  p r ic e s .  In  a d d i t io n ,  it a l lo w s  N B A  to  i n c r e a s e  t h e  s e r v i c e  l e v e l s  it 
p r o v i d e s  to  its  c u s t o m e r s .

T h e  o p t - ln  r e s t r ic t io n s  in S e c t i o n  3  v ir tua l ly  e n s u r e s  g r e a t e r  c u s t o m e r  i n c o n v e n i e n c e ,  
s i n c e  u n d e r  o p t- in ,  a  f i n a n c ia l  s e r v ic e  c o m p a n y  m u s t  c o n t a c t  i t s  c u s t o m e r s  to  o b ta in  
p e r m i s s i o n  t o  m a k e  t h e  m o s t  I n n o c u o u s  u s e  o f  nor>-sensltJve i n fo r m a t io n .  S u c h  
in d i v id u a l  c o n s e n t  Is o f t e n  Im p r a c t ic a l  to  o b ta in  a n d  u s e  a n d  m a n y  o u t -o f - s t a te  
c o m p a n i e s  will s im p ly  e x c l u d e  A l a s k a n s  f r o m  th e i r  p r o g r a m  a n d  s e r v ic e s .  M o r e o v e r ,  a n  
o p t - in  s y s t e m  is s ig n i f ic a n t ly  m o r e  e x p e n s i v e  to  a d m i n i s t e r  a n d  w o u l d  I m p o s e  a d d i t io n a l  
c o s t s  o n  o u r  c u s t o m e r s ,

T h e  N a t i o n a l  B a n k  o f  A l a s k a  s t r o n g ly  e n d o r s e s  t h e  A l a s k a  B a n k e r s  A s s o c i a t i o n  
a m e n d m e n t  t o  S e c t i o n  3. S B 6 0 .

S in c e r e !

t f c h a r d  S t r u t z  
P r e s i d e n t

Alaska's Most Convenient Bank
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saw

Alaska Bankers Association 
proposed amendments of HB106/SB66 

concerning confidentiality

1. Delete p.2, line 10 through p.3, line 17, and replace that material with

Sec. 06.01.028. Depositor and customer records confidential, (a) The 

records of a financial institution pertaining to its depositors and customers and the 

information contained in such records are confidential. Such records and 

information may not be disclosed by the financial institution to another person or a 

government except when, and only to the extent that, the disclosure is

(1) authorize*' in writing by the depositor or customer;

(2) required by federal or state statute or regulation or by a 

subpoena, search warrant or other order directed to the financial institution issued 

by a court or administrative agency having jurisdiction o f the financial institution; 

or

(3) made in compliance with sections 501-509 of P.L. 106-102 (15 

U.S.C. §§6801-6809) and regulations promulgated thereunder.

(b) A financial institution is authorized, but is not required, to comply with 

a subpoena, search warrant or other order issued by a court or administrative 

agency of this state that does not provide for the reimbursement of the financial

Page 2
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institution’s reasonable costs of complying with the order.
• ' i • •

(c) When disclosure is required or permitted under (aX2), (aX3), or (b) of 

this section by a subpoena, search warrantor other order of a court or 

administrative agency, the financial institution shall mail a copy of the order to the 

depositor or customer within three business days after its receipt o f die order 

unless the order is, or is accompanied by, a court order that expressly directs the 

financial institution not to notify or inform the depositor or customer.

(d) In this section, “government” means the United States; a state, 

commonwealth, district or territory of the United States; a municipality or other 

political subdivision of a state, commonwealth, district or territory of the United 

States; a foreign state; or a department, agency, instrumentality, officer, employee 

or agent of any of the foregoing.

2. Delete p.3, lines 18-28 and replace that material with 

*Sec. 4. AS 06.01.050 is amended to read:
i

Sec. 06.01,050. Definitions. In this Jills [CHAPTER], unless the context

otherwise requires,

(1) "commissioner” means the commissioner of community and economic 

development;

(2) "department” means the Department of Community and Economic 

Development;
* •!
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(3) “financial institution" means a person [AN INSTITUTION] subject to 

the regulation of the department under this title;

(4) “person” means an individual, a corporation, a general, limited or 

limited liability company, or any other association or organization acconted_slatus

o r c a p a c i i y b y l a w ;  a n d

(5  ̂“state financial institution" means a financial institution that is 

organized under this title. AS 10.13. or AS 44JB1.

3. At page 25, add a new section to read as follows 

*Sec. 59. COURT RULE CHANGES. To the extent that it requires court orders 

compelling disclosure to provide for reimbursement of a financial institution's costs of

compliance, AS 06.01.028(b) has die effect of amending Rule[sJ 4 5 ____________ of the

Alaska Rules of Civil Procedure, Rulefs]____________ of the Alaska Rules of Criminal

Procedure, and Rule[s]_________________ , Alaska Rules of Administrative Procedure.
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M E M O R A N D U M

T O : T e r r i  B a n n i s t e r

F R O M :  S e n a t o r  R a n d y  P h i l l i p s
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P l e a s e  i n c o r p o r a t e  t h e  f o l l o w i n g  A D D I T I O N A L  a m e n d m e n t s  t o  W o r k  D r a f t  
C S S B 6 6 .  T h e s e  a r e  in  a d d i t i o n  t o  t h e  e a r l i e r  m e m o  t h i s  d a t e .

3 .  ( S e c t i o n  3 ,  p a g e  3 ,  l i n e  1 8 )  I n s e r t  a  n e w  s u b s e c t i o n ,  A S  0 6 . 0 1 . 0 2 8 ( f ) :

(f) T h i s  s e c t i o n  a p p l i e s  t o  a  f i n a n c i a l  i n s t i t u t i o n  s u b j e c t  t o  t h e  r e g u l a t i o n  o f  t h e  
d e p a r t m e n t  u n d e r  t h i s  t i t l e  a n d  t o  e n t i t i e s  o r g a n i z e d  u n d e r  A S  1 0 . 1 3  ( A l a s k a  
B I D C O  A c t ) .

4 .  ( S e c t i o n  5 ,  p a g e  3 ,  l i n e s  2 5 - 2 7 )  A m e n d  t h e  n e w  p a r a g r a p h  t o  r e a d :

(4 )  " s t a t e  f i n a n c i a l  i n s t i t u t i o n "  m e a n s  a  f i n a n c i a l  i n s t i t u t i o n  t h a t  i s  o r g a n i z e d  
u n d e r  t h i s  t i t l e ,  o r  t h a t  i s  s u b j e c t  t o  e x a m i n a t i o n  b y  t h e  d e p a r t m e n t  u n d e r  t h i s  
t i t l e .

5 .  ( S e c t i o n  4 4 ,  p a g e  1 8 ,  l i n e s  2 8 - 3 1 )  R e p l a c e  l a n g u a g e  w i t h  t h e  f o l l o w i n g .

( 2 4 )  " s t a t e  f i n a n c i a l  i n s t i t u t i o n "  m e a n s  a  f i n a n c i a l  i n s t i t u t i o n  t h a t  i s  o r g a n i z e d  
u n d e r  t h i s  t i t l e ,  o r  t h a t  i s  s u b j e c t  t o  e x a m i n a t i o n  b v  t h e  d e p a r t m e n t  u n d e r  t h i s  
t i t l e .

6 .  ( S e c t i o n  2 0 ,  p a g e  1 1 ,  l i n e s  1 6 - 2 0 )  R e p l a c e  t h e  s e n t e n c e  s t a r t i n g  o n  l i n e  1 6  
w i t h  t h e  f o l l o w i n g  s e n t e n c e :

A n  a u t o m a t e d  t e l l e r  m a c h i n e  o p e r a t e d  o f f  b a n k  p r e m i s e s  s h a l l  b e  m a d e  
a v a i l a b l e  o n  a  n o n d i s c r i m i n a t o r y  b a s i s  f o r  u s e  b y  d e p o s i t o r s  o f  o t h e r  
d e p o s i t o r y  i n s t i t u t i o n s  [ b a n k s ]  a u t h o r i z e d  t o  d o  b u s i n e s s  in  t h e  s t a t e  [ A N D  
T H E I R  C U S T O M E R S ] ,  u p o n  t h e  a g r e e m e n t  o f  t h e  o t h e r  d e p o s i t o r y  
i n s t i t u t i o n s  [ b a n k s ]  t o  p a y  a  f a i r  a n d  e q u i t a b l e  a m o u n t  f o r  t h e  u s e  o f  t h e  
m a c h i n e .
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February 26, 2001

The Honorable Randy Phillips 
Chairman, Senate Labor & Commerce Committee 
State Capitol Room 103 
Juneau, AK 99801-1182

Dear Chairman Phillips: '
RE: Request for additional amendments to SB 66

Following the initial hearing for SB 66 in the Senate Labor & Commerce Committee, division staff 
members had the opportunity to discuss certain provisions of the bill with Mr. Ed Crane, president of 
Alaska Commercial and Agriculture Bank (CFAB) and with the chief executive officer of the state’s sole 
BIDCO (Business and Industrial Development Company). As a result of those discussions, the division 
respectfully requests the committee make the following amendments:

Section 3, page 3, line 18) Insert a new subsection, AS 06.01.028(f):

(f) This section applies to a financial institution subject to the regulation of the department under 
this title and to entities organized under AS 10.13 (Alaska BIDCO Act).

This amendment extends the privacy provision of AS 06.01.028 to BIDCOs (Business and Industrial 
Development Companies). It is the division’s intention not to extend other provisions of Title 6 to these 
entities. This is needed because there is no similar privacy provision in the Alaska BIDCO Act at AS 
10.13. We show this new subsection as (f) because we had recommended a new subsection (e) in our 
letter to you dated February 16, 2001.

(Section 5, page 3, lines 25-27) Amend the new paragraph to read:

(4) “state financial institution” means a financial institution that is organized under this title, or 
that is subject to examination by the department under this title.

This amendment removes reference to entities organized under AS 10.13 (Alaska BIDCO Act) and AS 
44.81 (Alaska Commercial Fishing and Agriculture Bank (CFAB)). Since CFAB has a privacy provision 
essentially the same as that proposed in this bill, there is no reason to bring CFAB into the definition of a 
“financial institution” or a “state financial institution.” Since the Alaska BIDCO act does not contain 
such a provision, we have included reference to it in the privacy provision above. Other provisions of 
Title 6 are not relevant to a BIDCO and so it is appropriate to delete reference to AS 10.13 from the 
definition of “state financial institution.”

'l - 'K o  VTJE5D ^
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Senator Randy Phillips Page 2
Request for additional amendments to SB 66

ection 44, page 18, lines 23-31) Replace language with the following.

[w (24) “state financial institution” means a financial institution that is organized under this title, or
that is subject to examination by the department under this title.

This amendment keeps the definition of “state financial institution” in AS 06.05 consistent with the 
definition in AS 06.01. For the same reasons described earlier, this amendment removes reference to AS 
10.13 and AS 44.81.

Thank you for your consideration of SB 66 and of these requested amendments. We look forward to 
working with your committee on this legislation.

Yours truly,

L / ;

Franklin T. Elder 
Director
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Tony Knowles, Governor

February 16, 2001

The Honorable Randy Phillips 
Chairman, Senate Labor & Commerce Committee 
State Capitol Room 103 
Juneau, AK 99801-1182

Dear Chairman Phillips: '
RE: Request clarifying amendments to SB 66

The Division of Banking, Securities, and Corporations thanks you for scheduling a hearing of the 
Senate Labor and Commerce Committee on SB 66, legislation amending the Financial 
Institutions Code (AS 06). This bill modernizes the banking code to remove restrictions to 
activities to be consistent with those permitted under federal law with the passage of the Gramm- 
Leach-Bliley Act (GLBA) on November 12, 1999. It also provides a consistent application of 
current customer privacy provisions across various financial institutions. It removes unnecessary 
regulatory barriers, and allows the division to respond more quickly to industry requests, thus 
maintaining the attractiveness of the state charter for depository institutions.

In preparation for the hearing with your committee, we recently met with members of the 
banking industry. They provided us some preliminary comments about some wording in the bill 
they considered unclear. It was apparent that we did not disagree with the objective of the 
sections, and so the division agreed to seek some clarifying amendments to the bill to make those 
sections more clear. The proposed amendments are described below:

1. (Section 3, page 2, lines 10-12) Replace language in lines 10-12 of the new section AS 
06.01.028(a) with the following language:

The records of financial institutions pertaining to their depositors and customers are 
confidential and may not be disclosed except when...

2 'ib 'D \ Dc BD
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Senator Randy Phillips
Request amendments to SB 66

Page 2

2. (Section 3, page 3, lines 12-15) Replace the first sentence in the new section AS 
06.01.028(d) beginning on line 12 with the following sentence:

A financial institution or any other person is liable to their depositor or customer for 
intentional violations of this section in an amount equal to actual damages caused by the 
disclosure of the confidential records of the financial institution pertaining to their 
depositor or customer.

3. (Section 3, page 3, line 18) Insert a new subsection, AS 06.01.028(e):

(e) Nothing in (a)-(d) of this section prohibits a financial institution from disclosing 
information to a person necessary to provide the essential services of the financial 
institution to a depositor or customer, if the person receiving the information has a 
written agreement with the financial institution to be bound bv the requirements of (aMd) 
of this section.

. (Section 20, page 11, lines 16-20) Replace the sentence starting on line 16 with the ' 
ollowing sentence:

An automated teller machine operated off bank premises shall be made available on a 
nondiscriminatory basis for use by depositors of other depository institutions [banks] 
authorized to do business in the state [AND THEIR CUSTOMERS], upon the agreement 
of the other depository institutions [banks] to pay a fair and equitable amount for the use 
of the machine.

We believe the amendments described in this letter are mostly clarifying in nature, and would 
address concerns expressed to us by industry with which we are in agreement. Thank you for 
your consideration of SB 66 and of these requested amendments. We look forward to working 
with your committee on this legislation.

Yours trulv.

Franklin T. Elder 
Director
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CS FOR SENATE BILL NO. 66( )

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-SECOND LEGISLATURE - FIRST SESSION

B Y

Offered:
Referred:

Sponsor(s): SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the authorizations for certain state financial institutions of certain 

powers and limitations; relating to confidential Financial records of depositors and 

customers of certain financial institutions; relating to the Alaska Banking Code, Mutual 

Savings Bank Act, Alaska Small Loans Act, and Alaska Credit Union Act; and 

providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section 

to read:

PURPOSE. The primary purpose of this Act is to implement banking and other 

financial institution reforms in AS 06 in response to P.L. 106-102 (Gramm-Leach-Blilev Act) 

in order to further this state as an attractive place for investment and other commerce 

involving banking and other financial institutions.

* Sec. 2. AS 06.01.020(a) is amended to read:

-I-
New T e x t  U n d e r l in e d  (DELETED T E X T  BRACKETED ]
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(a) Notwithstanding other provisions of this title, the department may by 
order [REGULATION] authorize state financial institutions, except licensees subject 

to AS 06.20 or AS 06.40. to exercise any of the powers conferred upon, or to be 

subject to any of the limitations imposed upon, a federally chartered financial 

institution doing business in this state with deposits insured by an agency of the 

federal government [,] if the department finds that the exercise of the power or 

imposition of the limitation both
(1) serves the public convenience and advantage; and

(2) equalizes and maintains the quality of competition between state 

financial institutions and federally chartered financial institutions.

* Sec. 3. AS 06.01 is amended by adding a new section to read:
Sec. 06.01.028. Depositor and customer records confidential, (a) The

records of financial institutions relating to their depositors and customers are 

confidential and may not be disclosed except when

(1) the financial institution, customer, or depositor is compelled to 

disclose the records by court order, administrative subpoena or order, or other process 

issued under supervision of a court or an administrative agency;
(2) their disclosure is required by federal or state statute or regulation;

(3) disclosure is authorized in writing by the depositor or customer;

(4) disclosure is made to the holder of a negotiable instrument drawn

on the financial institution as to whether the drawer has sufficient funds in the

financial institution to cover the instrument; or

(5) an inquiry has been made by a financial institution or by a credit- 

reporting agency regulated under 15 U.S.C. 1681 -1681 u (Fair Credit Reporting Act), 

as amended, solely for the express purpose of determining the credit worthiness of the 

depositor or customer as an applicant for credit, and the information disclosed by the 

financial institution or the entity making the inquiry under this paragraph pertains only 

to the payment habits of the depositor or customer in connection with loans and other 
credit accommodations and does not pertain to records concerning deposit balances in 

savings or checking accounts.
(b) Unless otherwise provided in this subsection, when disclosure of financial

W ORK D R A F T  W O R K D R A F T  22-G S1026\C
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institution records is required or allowed under (a)(1) or (2) of this section, the 

financial institution shall notify the depositor or customer of the disclosure before the 

disclosure is made. If notification before disclosure is not possible, the financial 
institution shall notify the customer or depositor of the disclosure as soon as 

practicable after the disclosure is made. However, notification either before or after 

disclosure may not be made if disclosure is made under a subpoena, subpoena duces 

tecum, search warrant issued by a court, or a court order or subpoena issued at the 

request of a grand jury if the document requiring disclosure by one of these processes 

on its face requires confidentiality.

— " (c) When disclosure of financial institution records is compelled by a court

order under (a)(1) of this section, the court shall provide in the order for the 

reimbursement of the financial institution for the reasonable costs incurred in 

complying with the order.

(d) A financial institution or any other person is liable to a depositor or 

customer for intentional violations of this section in an amount equal to actual 

damages caused by the disclosure of the confidential records of the financial 

institution relating to its depositors or customers. A financial institution or other 

person who takes an action under this section, relying in good faith on a provision of

this section, is not liable to any person for its actions.

(e) Nothing in (a) - (d) of this section prohibits a financial institution from 

disclosing information to a person if

(1) the disclosure is necessary to provide the essential services of the

financial institution to a depositor or customer; and

(2) the person receiving the information has a written agreement with 

the financial institution to be bound by the requirements of (a) - (d) of this section.

* Sec. 4. AS 06.01.050(3) is amended to read:

(3) "financial institution" means an institution subject to the regulation 
of the department under this title: "financial institution" includes a commercial 

bank, savings bank, credit union, premium finance company, small loan 
company, bank holding company, financial holding company, trust company and 

savings and loan association.

W ORK D R A F T  W O RK D R A F T  22-G S1026\C
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* Sec. 5. AS 06.01.050 is amended by adding a new paragraph to read:

(4) "state financial institution" means a Financial institution that is 

organized under this title. AS 10.13. or AS 44.81. or that is subject to examination by 

the department under this title.

* Sec. 6. AS 06.05.005(a) is amended to read:

(a) The department shall

(1) exercise general supervision over all state financial institutions and 

their subsidiaries and affiliated corporations:

(2) adopt regulations necessary to implement this chapter, including 

regulations providing for the retention and preservation of state bank records;

(3) review and approve or disapprove applications for new state banks 

under AS 06.05.344 [AS 06.05.345], new bank branches under AS 06.05.399, and 

international bank branches or interstate state hank branches [BRANCH BANKS] 

under AS 06.05.555:
(4) issue permits authorizing certain acquisitions hv bank holding 

companies [TO DO BUSINESS IN THIS STATE] under AS 06.05.235 and 

06.05.570;

(5) determine for each state bank the amount of paid-in capital 

necessary to operate under AS 06.05.305(a);
(6) review and approve transfers of state bank ownership under

AS 06.05.327:
(7) perform examinations of state banks, branch banks, and 

subsidiaries under AS 06.01.015.
* Sec. 7. AS 06.05.050 is repealed and reenacted to read:

Sec. 06.05.050. Publication of reports, (a) Condensed forms of all reports

of condition required by AS 06.05.045(a) shall be immediately

(1) published by the state bank in a newspaper of general circulation 
published in the place where the state bank is located: if a newspaper of general 

circulation is not published in that place, the report shall be published in the

newspaper of general circulation published nearest to that place: or
(2) posted

C SSB (i6( ) -4-
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(A) at the primary Internet website of the state bank; and

(B) in the lobby of the principal office and all branches of the

state bank.

(b) Notice of the publication or posting of the reports of condition under (a) of 

this section shall be posted in the lobby of the principal office and all branches of the 

state bank. Upon request, a copy of a report of condition shall be supplied to any 

person at no cost.

* Sec. 8. AS 06.05.065(a) is amended to read:

(a) A bank examiner of the department who deals with the regulation of 

financial institutions, a special agent selected by the department to do work relating to 

financial institutions, the commissioner or deputy commissioner, or the director of 

banking may not be an officer, employee, director, trustee, attorney, shareholder, or 

partner of a financial institution, or receive, directly or indirectly, a payment or 

gratuity from a financial institution. A person subject to this section may not borrow 

money from a state financial institution [THAT HAS A CERTIFICATE OF 

AUTHORITY UNDER THIS TITLE], except as provided in this section.

* Sec. 9. AS 06.05.065(b) is amended to read:

(b) A person subject to this section may
(1) be a depositor in a financial institution;

(2) purchase shares of a savings and loan association on the same 

terms available to the public:

(3) be a member of an employee credit union;

(4) be indebted to a state financial institution upon an installment debt 

incurred by the employee in the purchase of goods for personal use only and 

transferred to the financial institution in the regular course of business, including debts 

for household goods, mobile homes, motor vehicles, or boats; or

(5) retain a preexisting extension of credit that was incurred before 

commencement of the employment that subjected the person to this section: anv 

renegotiation of a preexisting extension of credit shall he treated as a new 
extension of credit that is subject to the prohibitions of this section [BE 

INDEBTED TO A STATE FINANCIAL INSTITUTION FOR A MORTGAGE

-5 - C SSB 66( )
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LOAN SECURED BY THE PERSON'S PRIMARY RESIDENCE. IF THE LOAN 

CLOSED BEFORE THE PERSON BECAME AN EMPLOYEE SUBJECT TO THIS 

SECTION].
* Sec. 10. AS 06.05.205 is repealed and reenacted to read:

Sec. 06.05.205. Loans and extensions of credit, (a) The total loans and 

extensions of credit by a state bank to a person outstanding at one time and not fully 

secured, as determined in a manner consistent with (b) of this section, by collateral 

having a market value at least equal to the amount of the loan or extension of credit 

may not exceed 15 percent of the unimpaired capital and unimpaired surplus of the 

state bank.

(b) The total loans and extensions of credit by a state bank to a person 

outstanding at one time and fully secured by readily marketable collateral having a 

market value, as determined by reliable and continuously available price quotations, at 

least equal to the amount of the money outstanding, may not exceed 10 percent of the 

unimpaired capital and unimpaired surplus of the state bank. The limitation in this 

subsection is separate from and in addition to the limitation contained in (a) of this 

section.
(c) The limitations contained in (a) and (b) of this section are subject to the 

following exceptions:
(1) loans or extensions of credit arising from the discount of 

commercial or business paper evidencing an obligation to the person negotiating it 

with recourse are not subject to a limitation based on unimpaired capital and 

unimpaired surplus;

(2) the purchase of bankers' acceptances described in AS 06.05.275 

and issued by other banks are not subject to a limitation based on unimpaired capital 

and unimpaired surplus;
(3) loans or extensions of credit secured by bills of lading, warehouse 

receipts, or similar documents transferring or securing title to readily marketable 

staples are subject to a limitation of 35 percent of unimpaired capital and unimpaired 

surplus in addition to the general limitations if the market value of the staples securing 

each additional loan or extension of credit at all times equals or exceeds 115 percent of

C SSB 66( ) -6-
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the outstanding amount of the loan or extension of credit: in order to be considered 

under this paragraph, the staples must be fully covered by insurance whenever it is 

customary to insure those staples;
(4) loans or extensions of credit secured by bonds, notes, certificates of 

indebtedness, or treasury bills of the United States or by other such obligations fully 

guaranteed as to principal and interest by the United States are not subject to a 

limitation based on unimpaired capital and unimpaired surplus:

(5) loans or extensions of credit to, or secured by unconditional takeout 

commitments or guarantees of. any department, agency, bureau, board, commission, 
or establishment of the United States or a corporation wholly owned directly or 

indirectly by the United States are not subject to a limitation based on unimpaired 

capital and unimpaired surplus;

(6) loans or extensions of credit secured by a segregated deposit 

account in the lending state bank are not subject to a limitation based on unimpaired 

capital and unimpaired surplus;
(7) loans or extensions of credit to a bank or to a receiver, conservator, 

superintendent of banks, or other agent in charge of the business and property of that 

bank, if approved by the department, are not subject to a limitation based on 

unimpaired capital and unimpaired surplus;

(8) loans or extensions of credit arising from the discount of negotiable 

or non-negotiable installment consumer paper that carries a full recourse endorsement 

or unconditional guarantee by the person transferring the paper are subject under this 

section to a maximum limitation equal to 25 percent of unimpaired capital and 

unimpaired surplus, notwithstanding the collateral requirements set out in (b) of this 

section: however, if the state bank's files or the knowledge of its officers of the 

financial condition of each maker of that consumer paper is reasonably adequate, and 

an officer of the state bank designated for that purpose by the board of directors of the 

state bank certifies in writing that the state bank is relying primarily upon the 

responsibility of each maker for payment of the loans or extensions of credit and not 
upon any !-i'l or partial recourse endorsement or guarantee by the transferor, the 

limitations oi (a) and (b) of this section as to the loans or extensions of credit of each
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such maker are the sole applicable loan limitations;
(9) loans or extensions of credit secured by shipping documents or 

instruments transferring or securing title covering livestock or giving a lien on 

livestock when the market value of the livestock securing the obligation is not at any 

time less than 115 percent of the face amount of the note covered are subject under 

this section, notwithstanding the collateral requirements set out in (b) of this section, 

to a maximum limitation equal to 25 percent of unimpaired capital and unimpaired 

surplus;
(10) loans or extensions of credit, arising from the discount by dealers 

in dairy cattle of paper given in payment for dairy cattle and carrying a full recourse 

endorsement or unconditional guarantee of the seller, that are secured by the cattle 

being sold are subject under this section, notwithstanding the collateral requirements 

set out in (b) of this section, to a maximum limitation equal to 25 percent of 

unimpaired capital and unimpaired surplus.

(d) Except with the written prior approval of the department for an acquisition 

or merger with another financial institution, or except with the written prior approval 

of the department in order to prevent loss upon an indebtedness previously contracted 

in good faith, a state bank may not
(1) accept as security for a loan the capital stock of the state bank;

(2) accept as security for a loan the capital stock of the state bank's 

parent holding companies, unless the stock of the holding companies is publicly traded 

on a nationally recognized exchange; or
(3) loan money that is to be used to purchase the capital stock of the 

state bank or a parent holding company of the state bank.

(e) The department may adopt regulations to administer and carry out the 

purposes of this section, including, notwithstanding any contrary provision of this 

section, regulations to define or further define terms used in this section in order to 
establish limits or requirements other than those specified in this section for particular 

classes or categories of loans or extensions of credit.
(0 For purposes of this section, the department may determine when a loan 

putatively made to a person shall be attributed to another person.

C SSB 66( ) -8-
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(g) In this section, "person" means an individual, sole proprietorship, 
partnership, joint venture, association, trust, estate, business trust, corporation, or any 

similar entity or organization.

* Sepni, AS 06.05.209(b) is amended to read:

(b) A state bank may issue a credit card or other similar credit granting device 
to a customer for obtaining money, goods, services, or anything else of value, and* 

notwithstanding AS 45.45.010, the state bank, when credit is extended under this 

section, may impose a service charge at a monthly rate as agreed upon bv contract 

between the state bank and the customer receiving the credit granting device 

[THAT RESULTS IN AN ANNUAL RATE NOT IN EXCESS OF 17 PERCENT ON 

THE OUTSTANDING BALANCE. HOWEVER. IN ADDITION, WHEN CASH IS 

ADVANCED UNDER THIS SECTION. THE BANK MAY IMPOSE A SETUP 

CHARGE THAT DOES NOT EXCEED THREE PERCENT OF THE FUNDS 

ADVANCED, OR Si2. WHICHEVER IS LESS. EXCEPT THAT ON LOANS OF 

UNDER SI00 A MINIMUM NOT EXCEEDING S3 MAY BE CHARGED], 

ec. 12. AS 06.05.210(a) is amended to read:

(a) Subject to the same terms and conditions applicable to other loans, a 

director or executive [.] officer [. OR EMPLOYEE] of a state bank may borrow up to 

SI00,000, or up to S250,000 for the director's Q'~ executive [,] officer's [, OR 
EMPLOYEE'S] primary residencej from the state bank at the discretion of the chief 

executive or managing officer of the state bank. A loan to a director or executive [,] 

officer [, OR EMPLOYEE] that makes the total amount owed to the state bank by the 

director or executive [,] officer [, OR EMPLOYEE] in excess of the limits in this 

subsection, or loans of any amount to the chief executive or managing officer of the 

state bank, shall have the prior approval of the board of directors, shall be reported to 

the department within 30 days, and shall be secured by adequate collateral.

* Sec. 13. AS 06.05.210 is amended by adding a new subsection to read:
(c) Notwithstanding (a) of this section, loans to directors, executive officers, 

and other officers and employees of a state bank are subject to the lending limits 

imposed by AS 06.05.205 and the regulations adopted under that section.

* Sec. 14. AS 06.05 is amended by adding a new section to read:

-9-
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Sec. 06.05.237. Financial holding companies. Notwithstanding the 

provisions of AS 06.05.235 and regulations adopted under that section, a holding 
company formed under this title may apply to the Federal Reserve System for status as 
a financial holding company. If the status is granted, the financial holding company 

has powers as a financial holding company authorized by the Federal Reserve System 

if
(1) at the time of application, the holding company provides the 

department with a complete copy of the application;

(2) the holding company provides the department with copies of all 

correspondence concerning the application:
(3) the holding company provides the department with a copy of the 

approval by the Federal Reserve System within 10 days after the holding company 

receives the approval; and
(4) the department does not issue a letter denying financial holding 

company status within 30 days after the approval by the Federal Reserve System.

NSec. 15. AS 06.05.245 is amended to read:

Sec. 06.05.245. Disposition of property not needed in the conduct of a 

banking business. All investments in real and personal property, regardless of how 

acquired, not permitted [NECESSARY FOR THE CONVENIENT 

TRANSACTION OR PROMOTION OF A BANKING BUSINESS] under 

AS 06.05.230 that come [COMES] into the possession of a state bank shall be 

disposed of as soon as possible. If the real or personal property is not sold within the 

time limit set [PRESCRIBED] by the department in regulations, it shall be written off 

and may not be carried as an asset of the state bank.

Nsec. 16. AS 06.05.272(b) is amended to read:
(b) Under this section, a state bank's total investment in its subsidiaries 

mav not exceed that which is permissible for a federally chartered hank's total 
investment in all subsidiaries as set out in 12 U.S.C. 24a. as amended [BANK 

MAY INVEST IN SUBSIDIARIES AN AMOUNT EQUAL TO THE LESSER OF 

20 PERCENT OF ITS TOTAL ASSETS OR 50 PERCENT OF ITS TOTAL 
CAPITAL ACCOUNTS]. Loans to subsidiaries are considered investments subject to

CSSB 66( ) -10 -
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the limitations of this subsection.

* Sec. 17. AS 06.05.301(a) is amended to read:

(a) Except for national banks with a principal place of business in the state,

and interstate state hanks and international banks with a certificate of authority under 

AS 06.05.555, a corporation may not engage in the banking business unless the 

corporation is organized under AS 10.06 (Alaska Corporations Code) and this title.

* Sec. 18. AS 06.05.350(d) is amended to read:

(d) Except as authorized under this section, a person may not

(1) engage in the business of receiving deposits, discounting evidences 

of indebtedness, or receiving money for transmission:

(2) represent that the person is [. OR ACTS FOR,] a bank; or
(3) use anv form of the word "bank" in the person's name unless 

the person is a state bank formed under this title or a bank formed under the 

authority of another state or an agencv of the federal government, or unless it is 

clear that the use does not represent that the person is a bank: the prohibition in 

this paragraph does not apply to a food bank, blood bank, or similar 

organization that cannot readily be confused with a bank [AN ARTIFICIAL OR 

CORPORATE NAME THAT PURPORTS TO BE OR SUGGESTS TFIAT IT IS 

THE NAME OF A BANK],

* Sec. 19. AS 06.05.350 is amended by adding a new subsection to read:

(e) A person prohibited by (d)(3) of this section from using any form of the 

word "bank" in its name may apply I the commissioner for authority to use a form of 

the word "bank" in its name.

* Sec. 20. AS 06.05.426(b) is amended to read:

/  (b) A state bank may establish, maintain, and operate an automated teller

/  machine at a location other than bank premises bv notifying the department 30 davs

/  before the date of establishment [WITH THE PRIOR APPROVAL OF THE
/ DEPARTMENT]. An automated teller machine operated off bank premises shall be

I made available on a nondiscriminatory basis for use by depositors of other

I depository' institutions [BANKS] authorized to do business in the state [AND THEIR

\  CUSTOMERS], upon the agreement of the other depository institutions [BANKS] to

-11-
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pay a fair and equitable amount for the use of the machine.

* Sec. 21. AS 06.05.426(c) is repealed and reenacted to read;

(c) The notice required in (b) of this section must include

(1) the location and general description of the surrounding area, 

including a description of the business establishment, if any, in which the machine will 

be located;

(2) the manner of operation and the kinds of transactions that the 

machine will perform:

(3) the names of the other depository institutions that will share the 

machine's services; and

(4) other information required by the department.

* Sec. 22. AS 06.05.426(d) is amended to read:

(d) A state bank may invest in a corporation organized to operate machines 

that perform automated teller services for two or more depository institutions 

[BANKS, IF EACH BANK OWNS PART OF THE CAPITAL STOCK OF THE 

CORPORATION].

* Sec. 23. AS 06.05.426 is amended by adding a new subsection to read:
(e) A person may not establish or operate an automated teller machine that 

accepts deposits unless those deposits are insured by the Federal Deposit Insurance 

Corporation or another agency of the United States that insures deposits.

* Sec. 24. AS 06.05.435(c) is amended to read:

(c) Unless otherwise approved by the department, each director of a state 

bank shall own. in the director's own right or jointly with the director's spouse, free of 
any encumbrance, common or preferred stock of the state bank or of an entity that 

controls the state bank that has an aggregate par value of at least SI,000, an 

aggregate shareholder's equity of at least SI.000. or an aggregate fair market 

value of at least S1.000 [CAPITAL STOCK OF THE BANK IN AN AMOUNT 

EQUAL TO AT LEAST $1,000 IN PAR VALUE].

* Sec. 25. AS 06.05.435 is amended by adding new subsections to read:
(h) In the case of an entity that owns more than one bank, a director may us„ 

the director's equity interest in the controlling entity to satisfy, in whole or in part, the
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equity interest requirement for one or all of the controlled banks.

(i) The value of the common or preferred stock held by a director of a state 

bank or of an entity that controls the state bank is valued as of the date purchased, or 

as of the date on which the individual beca ie a director, whichever value is greater.

* Sec. 26. AS 06.05.550 is amended to read:

Sec. 06.05.550. Authority of international bank. [OR| interstate state 

bank, or interstate national bank to branch, (a) An international bank, [OR] an 

interstate state bank, or an interstate national bank whose deposits are insured by 

the Federal Deposit Insurance Corporation [,] may acquire a branch bank as the result 

of a merger or consolidation of the international bank, [OR] interstate state bank, or 

interstate national bank with, or the purchase of all or substantially all of the assets 

of. a state bank, a national bank with its principal office in this state, or a branch of the 

state bank or national bank, unless the state bank or national bank is a recently formed 

bank.

(b) An international bank may establish a new branch bank in this state or 

acquire a recently formed bank [,] if the department approves the establishment or 

acquisition before the establishment or acquisition occurs. An interstate state bank or 

interstate national hank may not establish a branch bank in this state unless '.he 

establishment occurs through an acquisition under (a) of this section of a bank located 

in the state. An interstate state bank or interstate national bank may not establish a 

new branch bank in this state.
(c) An interstate state bank, interstate national bank, or international bank 

that opens, occupies, or maintains a branch bank in the state has the same powers 

under the laws of the state as a state or national bank of the same type.

* Sec. 27. AS 06.05.555(a) is amended to read:
(a) Before acquiring a branch bank under AS 06.05.550(a) or establishing a 

branch bank under AS 06.05.550(b), an interstate state bank or international bank 
shall file an application with the department for and receive a certificate of authority to 

operate a branch bank. The application must include
fl) all information and fees required under AS 06.05.399:

(2) the name of the bank and the address of its principal office;

-13-
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(3) if an international bank, the country under whose laws it is

organized;
(4) the amount of the bank's capital actually paid in cash and the 

amount subscribed for and unpaid;

(5) a complete and detailed statement of the bank's financial condition;

(6) the names of all other states and countries in which the bank is 

admitted or qualified to do business;

(7) a copy of the bank's charter, articles of incorporation, and bylaws,

as applicable;
(8) if an international bank, evidence satisfactory to the department 

that the bank is authorized to conduct a banking business under the laws of the country 

of its organization, and the nature of the bank's business:
(9) a properly executed designation of the department as the bank's 

agent for service of process in an action or proceeding arising out of a transaction 

involving the branch bank: the designation must include the name and address of the 

officer, agent, or other person to whom the department is to forward the process; and

(10) other information necessary or appropriate for the department to 

determine whether the bank is entitled to a certificate of authority from the 

department.
* Sec. 28. AS 06.05.555(b) is amended to read:

(b) The department shall notify the interstate state bank or international bank 

of its action on the application. If the application and the accompanying documents do 

not comply with the requirements of (a) of this section, the department shall return 

them with an explanation of the noncompliance. If the department does not respond 

within 30 days of its receipt of the application, the application is considered to be 

accepted.

* Sec. 29. AS 06.05.555(c) is amended to read:

(c) The interstate state bank or international bank shall publish notice of the 

application in the manner provided in AS 06.05.344(d) - (e). The notice must state the 

proposed location of the branch bank.
* Sec. 30. AS 06.05.555(d) is amended to read:
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Xew  Tay.r. U n d e r l in e d  [D ELETED  T E X T  BRACKETED ]



m

i
n
*%
j

4

5

6

7

S
9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
26

27

28

29
30

31

WORK D R A F T W O RK D R A F T 22-G S1026\C

(d) Upon acceptance of the application, the department shall conduct an 

investigation to determine that

(1) if an interstate state bank,
(A) the laws of the home state of the bank authorize a state

bank of this state to acquire a branch bank in the home state without conditions

or restrictions on the operations of the branch bank; and

(B) the bank supervisor of the home state of the bank has

agreed to provide to the department the examination reports that the

department determines sufficient to permit the department to determine on a 

current basis the financial condition of the bank;

(2) the proposal is consistent with a sound and competitive banking

system;

(3) the capital structure of the bank is adequate in relation to the 

anticipated business and costs of operating the branch bank:

(4) the name of the bank is not deceptively similar to the name of 

another branch bank or state bank and is not otherwise misleading; and

(5) the other requirements of this chapter have been met.

* Sec. 31. AS 06.05.555(e) is amended to read:

(e) Not later than 150 days after the department accepts an application by an 

interstate state bank or international bank for a certificate of authority to operate a 

branch bank, the department shall make a determination whether to approve the 

application. Within 30 days after the second publication of the notice referred to in (c) 

of this section, a person opposing the pending application may file written objections 

with the department. When it approves or denies the application, the department shall 

notify the bank and any other person who requested in writing to be notified. and3 if 

the application is denied, the department shall state the reasons for its decision.

* Sec. 32. AS 06.05.555(0 >s amended to read:
(0 The department shall issue a certificate of authority to an interstate state 

bank or international bank to operate a branch bank if
( I) the conditions imposed by the department in granting the certificate 

have been fulfilled; and
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(2) the requirements of this chapter are satisfied.

* Sec. 33. AS 06.05 is amended by adding a new section to read:
Sec. 06.05.557. Notice filing for interstate national banks. An interstate 

national bank acquiring a branch in this state under AS 06.05.550 shall file a notice of 

the acquisition with the department along with a copy of the application filed with the 

agency that primarily regulates the interstate national bank. The notice and copy of 

the application shall be filed with the department at the same time the application is 

filed with the agency that primarily regulates the interstate national bank.

* Sec. 34. AS 06.05.565(a) is amended to read:

(a) An interstate state bank or international bank operating a branch bank in 

the state is subject to the provisions of this title [,] and the regulations adopted and 

orders issued under this title, except for the residency requirements in 

AS 06.05.435(a).
* Sec. 35. AS 06.05.565(c) is amended to read:

(c) A branch bank of an interstate state bank or international bank operating 

in the state is subject to examination under AS 06.01.015 and assessments under 

AS 06.01.010. Assessments under AS 06.01.010(d) are based on the branch bank's 

total deposits in the state.

* Sec. 36. AS 06.05.565(d) is amended to read:
(d) When the department considers it necessary to protect the public interest, 

the department or a competent person designated by the department may examine an 

interstate state bank or international bank with a branch in the state. The interstate 

state bank or international bank shall pay an examination fee established under 

AS 06.01.010.

* Sec. 37. AS 06.05.565(e) is amended to read:

(e) The department may require periodic reports from an interstate state 

bank or an interstate national bank [OUT-OF-STATE DEPOSITORY 

INSTITUTION] that maintains a branch in this state and from a bank holding 
company that controls the interstate state bank or interstate national bank [OUT- 

OF-STATE DEPOSITORY INSTITUTION]. The reports shall be made under oath 

and filed as frequently as required by the department. The reports must contain the

C SSB 66( ) -16-
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information and detail that the department determines to be appropriate to assure 

continuing compliance of the interstate state bank or interstate national bank 

[OUT-OF-STATE DEPOSITORY INSTITUTION] with the provisions 

[PROVISION] of this title.

* Sec. 38. AS 06.05.565 is amended by adding a new subsection to read:

(gj An interstate national bank operating a branch bank in this state is subject 

to the provisions of AS 06.05.548 and 06.05.550 and the regulations adopted and 

orders issued under those sections.

* Sec. 39. AS 06.05.570(a) is amended to read:

(a) An out-of-state bank holding compmy may acquire and own all or a 

portion of the voting securities or other capital stock of, or ali or substantially all of the 

assets of, one or more state banks, domestic bank holding companies, or national 

banks conducting a banking business in the state, unless the state bank or national 
bank is a recently formed bank. Before an out-of-state bank holding company may 

acquire a state bank or bank holding company of a state bank doing business in this 

state, the out-of-state bank holding company shall apply for and obtain a permit from 

the department. In considering whether to issue a permit, the department shall 

consider the benefits to the public, the preservation of a competitive banking industry, 

and the maintenance of a safe and sound bank industry. To assure full protection of 

the public, the department may require an out-of-state bank holding company that 

directly or indirectly owns, holds, or controls stock in a state bank or domestic bank 

holding company to post a bond with the department under conditions established by 

the department. The amount of the bond may not be more than the product obtained 

by multiplying the amount of paid-in capital and paid-in surplus of the state bank or 

domestic bank holding company by the percentage of state bank or domestic bank 
holding company stock directly or indirectly owned, held, or controlled by the out-of- 

state bank holding company.

* Sec. 40. AS 06.05.990(13) is amended to read:
(13) "financial institution" means an institution subject to the 

regulation of the department under this title: "financial institution" includes a 

commercial hank, savings bank, credit union, premium finance company, small

-17-
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loan company, bank holding company, financial holding company, trust 

company, and savings and loan association;

* Sec. 41. AS 06.05.990(19) is repealed and reenacted to read:

(19) "loan" includes an extension of credit resulting from direct or 

indirect negotiations between a lender and a debtor;

* Sec. 42. AS 06.05.990(22) is amended to read:

(22) "recently formed bank" means a state bank or national bank that 

conducts a banking business in the state and that commenced the banking business in 

the state on or after July 1, 1982. and that has not been in existence and continuously 

operating in the state for a period of three years or more; "recently formed bank" does 

not include
(A) a bank organized solely for the purpose of facilitating 

acquisition of a bank that either has been in existence and continuously 

operating in the state as a bank for a three-year period, or was conducting a 

banking business in the state on or before June 30. 1982;
(B) a state bank that the department determines was not created 

directly or indirectly by an acquiring interstate state bank, interstate national 

bank, international bank, or out-of-state bank holding company, and that does 

not have the capacity to continue to conduct its business independently in a 

manner consistent with the public interest and the interest of depositors, 

creditors, and shareholders: or
(C) a national bank that the board of governors of the Federal 

Reserve System, or their designee, determines is not chartered directly or 

indirectly by an acquiring out-of-state bank holding company, and that does 

not have the capacity to conduct its business independently in a manner 

consistent with the public interest of depositors, creditors, and shareholders;

* Sec. 43. AS 06.05.990(24) is amended to read:
(24) "state financial institution" means a financial institution that is 

organized under this title, AS 10.13. or AS 44.81. or that is subject to examination 

bv the department under this title:

* Sec. 44. AS 06.05.990 is amended by adding new paragraphs to read:

W ORK D R A F T  W ORK D R A F T  22-G S1026\C
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(29) "extension of credit" means a negotiable instrument, and includes 

promissory notes, acknowledgments of advance, due bills, invoices, overdrafts, 
acceptances, and similar written or oral obligations or evidence of debt whether 

secured or unsecured; in this paragraph, "negotiable instrument" has the meaning 

given in AS 45.03.104;

(30) "financial holding company" means an existing, or newly formed, 

domestic bank holding company that has been approved as a financial holding 

company by the Federal Reserve System and not denied that status by the department 

under AS 06.05.237;

(31) "interstate national bank" means a national bank whose principal 

office, as designated in its articles of incorporation, is not located in this state;

(32) "interstate state bank" means a person organized under the laws of 

another state and holding a charter, license, or certificate of authority from another 

state to engage in a banking business.

* Sec. 45. AS 06.15.100 is repealed and reenacted to read:

Sec. 06.15.100. Prohibited conduct of trustees. A trustee may not

(1) receive remuneration as trustee except reasonable fees for 

attendance at meetings of trustees or for services as a member of a committee of 

trustees;
(2) use the position as trustee, or knowingly allow it to be used, to 

obtain preferential terms in dealings with the mutual bank for which the person is 

trustee;
(3) use the position as trustee, or knowingly allow it to be used, to 

induce an actual or prospective borrower from the mutual bank for which the person is 

trustee to purchase goods or services at a direct or indirect profit to the trustee.

* Sec. 46. AS 06.15 is amended by adding a new section to read;

Sec. 06.15.105. Trustee borrowing. A person may borrow money from the 

mutual bank for which the person is trustee to the same extent that a director may 
borrow money under AS 06.05.210.

* Sec. 47. AS 06.20.010 is amended by adding a new subsection to read:
(b) A person who is doing business under and as permitted by any law of the
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state or of the United States relating to banks, savings banks, trust companies, building 

and loan associations, or credit unions and who is exempt from the licensing 

requirement in (a) of this section shall comply with all other provisions of this chapter.

* Sec. 48. AS 06.45.020(a) is amended to read:
(a) Seven or more natural persons who desire to form a credit union shall 

subscribe before an officer competent to administer oaths, articles of incorporation in 

duplicate that must state

(1) the name of the credit union;

(2) the location of the credit union and the territory in which it will

operate:

(3) the names and addresses of the subscribers to the certificate and the 

number of shares each subscribed;

(4) the par value of the shares, which must [SHALL] be a minimum

of 55 each;

(5) the proposed field of membership specified in detail;

(6) the term of the existence of the credit union, which may be

perpetual; and
(7) the fact that the articles of incorporation are adopted to enable the 

persons to avail themselves of the advantages of this chapter.

* Sec. 49. AS 06.45.060(5) is amended to read:

(5) make loans, the maturities of which may not exceed 20 [12] years 

except as provided in this chapter, and extend lines of credit to its members, to other 

credit unions, and to credit union organizations and participate with other credit 

unions, credit union organizations, or financial organizations in making loans to credit 

union members in accordance with the following:

(A) loans to members shall be made in conformity with 

regulations adopted by the commissioner, except that
(i) a residential real estate loan that [WHICH] is made 

to finance the acquisition of a or.e- to four-family dwelling for the 
principal residence of a credit union member that [WHICH] is secured 

by a first lien on the dwelling may have a maturity not exceeding 30
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