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Tony Knowles, Governor

PO. Box 21149
[bp Juneau, AK99002-1149
Phone: {907)465-2700
OFFICE OF THE COMMISSIONER / Fax (907)465-2784
The Honorable Randy Phillips October 30,2001 FAED 10/30/2001
Alaska State Senate
P.0, Box 142

Eagle River, AK 99577

Dear Senator Phillips:

| am writing to follow up on the questions raised at the October 20 Senate Labor and .
Commerce Committee minimum wage hearing, Specifically: 1) what percentage of the working
population makes the minimum wage, and 2) is there any way to track or define those who are

not covered by the minimum wage law.

According to the Chief of Research and Analysis of the Department, there is no specific
information available for Alaska on the number of workers actually employed at the minimum
wage. The Department’s Unemployment insurance system does not collect the hours worked

or the hourly pay rate for covered employees.

However, using information from the Occupational Employment Statistics (OES) survey done
in cooperation with the US Bureau of Labor Statistics, a rough estimate can be developed. The
OES survey does collect information on the number of workers whose rate of par falls within
specified pay ranges. The lowest wage range In the survey Is $5.65-$6.74. This Is the most
detailed wage range for which emplo%ment estimates are available. There are approximately
14,400 jobs that paid wages within this range. This Is approximately 5.5% of wage and salary
employment. Of these workers, 32% were in the eating and drinking Industry, 9% In
amusement & recreation services, 6% In educational services and 4% Ir the seafood-
processing sector. (See attached table.)

There is no information on persons not covered hy unemployment insurance that may be
Fomina the minimum wage (i.e. babysitters & some agricultural workers). These persons are
8eneral|y in entrepreneurial relationships and are not thought of as wage earners under the
efinition we must use.

Please let me know if you have further questions or want additional information.
Sincerely,

Rebecca Nance Game
Deputy Commissioner

Attachment
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Industry

Eating And Drinking Plncoc
Amucomerni Fteoreallon Services
Educational Services

Government

Food And Kindred Products

Hotels And Otnor Lodging Plncoe
General Merchandise Stores

Food Stores

Miscellaneous Retail

Social Services

Real Estate

Membership Organizations
Automotive Dealers & Service Stations
Health Services

Motion Picture;

Personal Services

Wholesale Trade-nondurable Goods
Transportation By Air

Local And Interurban Passenger Transit
Miscellaneous Repair Services

Auto Repair, Services, And Parking
Businoss Sorvicos

Communications

Holding And Othor Investment Offices
Apparel And Aooe&sory Stores
Building Malorialo & Garden Supplies
Enalneon'no A Man&vument Services
Printing And Publishing

Wholesale Trade-durable Goods
Transportallon Services

Special Trado Contractors

Agricultural Services

Transportation Equipment

Museums, Botanical, Zoological Garden;
General Building Contractors
Insuranoe Agents, Brokers, & Sorvico
oil And Gas Extraction

Lumber And Wood Producto, Except Fuml
Security And Commodity Brokers
Trucking And Warehousing

Water Transportation

Depository Institutions

Heavy Construction. Ex. Building
Legal Services

Furniture And Homefurnishingo Storeo
Nonmetalllc Minorala, Except Fuels
Eoctric, Gas, And Sanitary Services
Insuranoe Carriers

Miscellaneous Manufacturing Industries
Potroloum And Coal Produols

Rubber And Misc. Plastics Products
SorvicoB, Neo

Apparel And Other Taxtllo Products
Chamloale And Allied Products
Leather And Leather Products
inatrumenls And Related Products
Total

Percont of Total Minimum
Wapsl EmployniBnl,
3231
6.76
5.61
43G
427
4.09
4.C8
3.75
347
3.29
3.00
2.30
2.01
161
1,40
1.39
122
121
11
1.10
1.08
0.96
0.80
0.70
0.69
0.03
0.53
0.42
0.40
0.36
0.35
0.33
0.20
0.20
0.19
0.19
0.15
0.15
0.15
0.13
0.12
0,12
011
0.10
0,00
0.06
0.06
0,06
0.06
0.03
0.03
0.02
0.01
0.01
0.01
0,01
100.00

FAX NG,

Total Minimum Wagel
Employment by Industry
4,664
1,265
610
634
017
590
584
542
501
470
433
332
280
233
215
200
176
174
160
159
156
142
115
114
99
a1
76
60
58
52
60
4B
29
29
28
27
21
21
22

=
©

N I NN R e N = B -

14,435

|hB purposo of Uilo analysis, 'minimum wage’ comprisos tho $9.65*56.74 wage range,
Source: Doportmonl ol Labor and Workforco Dovclopment, Research & Analysis Section
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Representing Alask
Accommodations  Restaurants « Beverage Operations & Hospitality Suppliers Recjuu(jm & Association
Hoitl & Motel Association

Testimony Provided by Karen Roglna of the Alaska Hospitality Alliance in Opposition to Minimum
Wage Inoreasos as proposed in SB 46 and SB 132 on Saturday, October 20th 2001, with
supplemental Information gathered after a discussion with the Department of Labor.

Alaska's Hospitality Industry opposes minimum wage Increases

IWe oppose minimum wage increases and ask that the issue go through the legislative process rather
than the ballot initiative process because the general public is largely unaware of the negative impacts of
minimum wage increases. Our opposition to minimum wage increases is based on the following

reasons:

1 A Minimum wage Increase hurts those employees that it is intended to help . Every time the
minimum wage Increases employers are faced with having to offset the significant increase to
their costs. In the restaurant industry profit margins average 3 — 5 %, which doesn't leave room to
absorb minimum wage increases. Since profits are slim, employers are forced to:

a. Reduce other employee benefits, such as vacation pay and health insurance. Does nol
help employees.

b. Reduce the number of employees or cut their hours. This doesn't do anything to raise the
wage for tipped employees, it actually negates the increase,

2. According to Rebecca Nance Gamez, Deputy Commissioner and Chris Miller, Chief of Research
and Analysis for the state of Alaska Dept of Labor, based on the information available to them, it is
impossible to identify the number of minimum wage earners in Alaska. Additionally, they do ngt
have access to information identifying the percent of minimum wage earners who are either (i)
teenagers working part-time, 2) tipped employees or 3) actual minimum wage earners working

full-time. Furthermore, of those actual non-tipped minimum wage earners working full-time, there

i§ also no data available indicating if these individuals are the primary source of their household

Income.

In other words, it Is possible, according to the Dept of Labor figures, that the minimum wage
earner, working full-time as a sole provider of household income, does not exist In Alaska at all. At
the very least, it is arguable that this type of wage earner represents a very small percent of total
minimum wage earners. What the Department of Labor is able to provide is gross annual
eqrn| by age, While these statistics reveal that some people over the age of 18 are earning
$?|.£Wi per year (the annual wage for a full-time, non-tipped minimum wage earner) there is no
way to tell what this person’s hourly wage is, if this person is working full time, if they are the sole
household wage earner, or if they are a tipped employee working part-time.

Relying on national statistics, compiled from states with an Income tax that track this Information,
we see that the vast majority of minimum wage earners are teenagers or tipped employees.
Tipped employees earn most of their Income In tips, which are based on a percentage of the
check. This provides for a natural Cost of Living indexing effect right now. For example, this year,
menu prices are rising at a rate of 3.1 percent, while inflation is rising at a rate of 2,7%, As
restaurateurs Increase prices (which many do to keep up with rising costs) then tips go up as a
percentage of the menu price.

United in a common goal to make alaska the most hospitable place on eapth!

330 E. Fourth Avenue m Suite 201 = Anchorage, Alaska 99501  Phone (907) 929-4AHA (4242) « Fax (907) 272-1289
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"..r 3. Increasing minimum wage reduces opportunity for teenagers to gain valuable work experience, as
JJ. employers are more likely to hire those with experience as long as they have to pay e higher

Jv ' amount,

4. Survey’'s show that hourly tipped employees make between $12 -17 per hour including tips. There
iS no reason why minimum wage law should concern itself with employees who are earning
significantly more than the minimum wage, Minimum wage law was enacted to guarantee certain
Individuals receive a set minimum wage, it was not intended to include those earning well above
minimum wage,

1'e Federal tax law recognizes tips as wages, subject to employee paid income tax and FICA tax,

Additionally, employers pay unemployment tax and FICA payroll taxes on the tip income of
employees. As Is the case for at least 44 states, Alaska state tax law should also recognize tips
as wages, and therefore allow employers of tipped employees to forgo minimum wage increases.

6. Comparisons of the minimum wage in California, Oregon and Washington with the minimum wage
] in Alaska is inappropriately like comparing apples and oranges because, the cost of living in the
major city centers of all four states varies by up to 100%, Quite often, Alaska’s COL index figure is
less than that of the major city centers in Washington, Oregon and California.

1 7, We need to take a look at the big picture implications of what the Impacts of all the various bills
targeted at the hospitality industry this year, will have on hotels, restaurants and beverage

ifri’ operations if passed. The Hospitality Industry is the target for new legislation, which, if passed, will
VKi; increase liquor excise taxes by 300%, Increase minimum wage with a CPI indexing, reduce the

] amount of time bars and restaurants can be open and reduce the amount of consumption of
J-C;; beverages based on stricter penalties on DUI laws. Add to that the effects of the Sept 11 terrorist
i~f.i. attacks and we are looking at Impacts on the industry that have already meant the closing down or

downsizing of operations, and hundreds of jobs lost. Further impacting our industry is the ongoing

: threat of a Statewide Bed tax on hotels, a port tax on cruise ships (80% of occupancy in hotels in

Jjl-'i the interior during the summer is cruise ship passengers) and the perpetual decline of tourism
YJH' marketing dollars from the state,

H there must be a minimum wage Increase, we ask that you consider the following;

1 A "conditional tip credit" where tipped employees, earning under 8 dollars per hour, including tips,
]| would be eligible for min wage increases and those tipped employees earning over $8 per hour
[ with tips would not be eligible to receive the min wage increase, This would serve as a safety net
-5 to Insure that those tipped employees who's tips are Inconsistent or minimal, will still earn above
minimum wage.
|. 2, Institute a Training wage or training credits and a more broad work opportunity Tax Credit so that
: employers can have resources to supplement the cost of training entry level employees. We need
HM to streamline the process whereby employers are able to obtain monetary support from the state
for the training of employees. This will allow employers to pay employees more while covering
their extra costs to train the employee.
3. Amend the current minimum wage law to exclude the 20 percent rule an the mandating of 2.5
' times the minimum wage for administrative and executive employees,
4, Delay the effective date to 2003 so that employers have a chance to understand the effects of
other legislation passed In 2002 as well as the sustained impacts from the terrorism attacks and
I the economy.
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Eating and Drinking Place Employment Growth
1994 to 1998
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After Outpacing Overall Employment Growth Each Year In the 1990,
Job Growth at Eating and Drinking Placea Fell Sharply In 1998, 1997 and 1998

4.5%
4.0%
3.5%
3.0%

i q;ptal Endo/rat a Eaing &Dirking Places Brdorat

Source: Bureau of Labor Statistics
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Ahoage AK 8811 Viaedal ony

Dear Representative Heloo
Re: HB1& Review Commrets

1have loded over your sulboomittes's ot recernt waking draft of HB1S2. Adl
dﬂ*aqmtres.l:eena/\hleldsorenmberm this Dill's Senete countapart
duinglast sesson. Unfartunately, | have lkiesn urdde o atterd your waking gagp
grfeﬁalr% athough | godaud your efforts to kring dosure to the aress of

culfty.

| t your efforts togve Alaska natar vehide diedlers eqLd footing with atier
ershis adwih tre manuedures. Honewer, indangso | comawatto
unnecessanly aredte herckhips for smell deders

At our Qoidoer 20 Sereie Labor & Commrerce eting) | said | wwoud ssrd yauoonmrents
%@g%fammch&masm&b&m%mﬂmbmkw
on

1) Whet pouipose does dedler re™ sration senve? Is alousness licerse insufficent? How
muhwil it oost to ded with the inoessed. egisiration’? o
I-ana‘?{gacbdersl'l ships in Alaska will eeinpedied by this legidiation?
lve reed the desrippion of nrotar vehides reuired fo e ucy
AS 2810, bt desse clarify whether HB 182 waud gy ONLY tocars, tiudks ad
Xy s it also gy toall terain vehides SToAednes o aher notoized
4) Wouid tre revised Sec. 0866090(C) cover finanddl institutions thet resell vehides
they repossess? Howwaud this inpedt treaLel Avis rentd car sdle adlertised
thra.gh the Alaska Siate Brloyess Qredit Unon addsenhere?
IVBnuladiurer Practices. "A menufadiurer..may nd aoerce ... ackdler toaooedt
very of amatar vehidle.. thet hes nat s by the dedler” - hes this Ngoaned
toay dedlers in Alaska? _ _ o
Wt is the sancard for “coeraon’™? greater trenentios, fout dossit require athreat?
Wt is aDedler-obligor senvice contradt? (Pace 13 lines 1718



WH is the pupose of Sec 4525430 Anarcs toEnrployess? cata
ﬁ)mjamera/\adadeders enpoyess? V\rydjesErnga/\ad m\/\gt)g)trragwﬁe

9) Sec. 4525660 VINS - Shoulcht this reedl"A ceeler knoamngy pudese o
sgzll avehide thet hes analtered orremoved VIN paeg?/rrwraaiterorrermea
VIN ﬂ&ﬁéﬁﬂ‘ﬂ‘ﬂ‘ﬂ’][ﬂ‘&m

25910 Sales coesrit state et it is the buyer's responsiblity to
raunthavehde if thefinanding falls through Is this covered dsewhere? Qrecaud
qoeo.lateihants in e sales contradt, [t trenwny ae we speling aut (d) buyer's

]_'I)I mstill radearvxrylhs bill requires adonrcomand office Sg"c;an tre corsuner
kEeefordedempB\/\msmersoralamaﬁ/ different
toaorsuTes Wo ey dooe lo spintdh places Jthisis aooLt corsuner
wWhyis thestale’s curert “levon law’ nd ackopee pratedion?
In CScn 4I|nes79 "Oedler' is dairedasammWosellsScrn‘ue
jdes in ary 12corsecive Mortt s e 32 lines 811, a'notor vehide
Oedler' is cbﬁredasamsmvxkosells crrmevehd&s in consecuive NOts

Is tree uposd tokea
W hgyas if ackeler or merufadureris Lt of cordiance with this dge?

|sthe Dacs this lavwoodify curent practioes betveen Alaska dedlers ad
Fﬂ’%n wdwbelerrmsofdmrgat?g lans?

Thark yau for consdening these commrents ad questions. | offer hem LCtT
a{gi’qmtoannEIo imMprove the comyetiive dimete for Ainska ntar vehide
ers

Sincerely,

Loren Lenen
Seraor

oc Seretar Randy Phillips, Craimren Serete Labor & Commreree Comritiee.
Lisa owsk, Chamren House Labor & Conmrerce Comritiee

(coSporsar of HB 189



O01MNWG

Proponed bWI refcting to incrvielng Alacka®s Minimum Wag®.
IneoconfencawithAS 18,45.080, a copy of the propoaad hill Isto ba Included on the

petition booklet Ifthe proposed bin 12500 words or Isa*.

Bill thoraeetnfl Alaska®s Minim**:* HourlyWage

KK ITUNACTED BY THE TEOHJt OFTOT STATU OF ALASKA
Section 1. Fmdiafi tad Declaration

11u people of the Ststsof Al uks And tad deolsr* et

() An irercaea laAlaska™s minimum wage will help ensure aminimum uudani ofHving forthe
health tad w*ll being ofwary Alaikan,

(b) Altaians woefctag fidl-dma at the.: . « ... minimum wage com for bfllovthe federal poverty
le/] fora family of three,

(© TimU.S. Wart Duaitatttw ofWaihingtoa, Oregon and CaUSrnia already have a higher
minimum waga thanthe Staleof Alaikt,

(@A fdrminimumwage indexed tothe coil of livingwill help low. Income workari ksep pact
with Inflation.

Section 2, Furpore

Use purport tad intentofenacting thje lagUadnn lato row Alaska*minimum waga to 17.15
par hour effective January 1,2003 and thanafter arfjusted annual ly for inflation

Station3. AS 23.10.063(a) ii repealed and remctcd lo n«d:

(@ Exceptasothcrwiu provided for in lew, an employer doeli pay tc etch amployoo aminimum
wage, aa established herein, for hows worked iaa pay period whethnr thawork iameeeured by
tima, piece, ocmmlstkm or atbemiio, An employer may not apply tipi or gntnkiu baetowad
upon eotployaea aa « credit toward payment ar @w minimum hourlywega required by this

faction. Tip credit.  defined by theFair Labor Siandirdi Actai amandad deal act apply to tha
minimumwaga tttebliahed bythli lactico, Beginning with the pataage ofthil Act, them nimum
wage rhfitot™ $7.15 par boor effective January 1,2003 and thereafter, adjuftad annual ly for
leSmioca. lie edfuitaunt (rell ba caieulatad each Septmbor 30, for the proeaadini January -
Deoenbar otleedar year, by tha Alaska Department of Labor, uiing the CPI*Aachoragc, Such
«djuar"snt ihall take effect January 1 oftha fol loving year.

Section 4. Ifthaminimum wage determined under Section 3 ii leu than "onedol lar over the
federal minimumwaga, the Alaskaminimum waga aell twwtaoai dollar over tha federal
minimumwage. Thliemcum shall baadjuatod In lubaaquamjraen by thamethod wtaHirbod in
Section 3.
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Aliance, Departrrernt of Lan)
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A 16 2001, Private meting with the Alaska Auto Dedlers Assodationwhich

inducked Rep. Murkonad adtte Departrrernt of Lawy

Qaaa 2, 2001, Estabiished next suboonittee anNovener 82001

TSBEETIPIEHMADPPEQINHGEMV\UN aut their dsageaents
- S r
- ﬂﬁeabmnﬁeemuedtrrgcmﬂyuvr\/waagt _
= The suboommitteeis looking at inoorporating corsuer protedtion
= Thesubocomiteeis comitted to haing adratt to gofoward befare
SES50N reCoNVeNes
® Ed Sneffen fromthe Departirernt of Lavvhes eenalkey partiopart



HM182 report on 10/20/01

OUTSTANDING ISSUES
® Temiretion
< U0oEIN
e Suddaies

- Deatrent of Lawsuggestiors

WHATS HAPPENING NOW?

= Noarher § 201 the subcommittee will hdd atelecorference et
torevewtie progess ofthe o Sdkes to resalve ausianding issues
the possidle acdition of corsuner protscion TessLIES _

= Thesubcommitiee pars to addess any cuisadng issues duing the
nmedingadadwinarevsed draft

= The > ouelt will then e resentsd to the full House Labor &
Gommaee Commrittee inJanuery 202
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Sponsor Statement
HB 18
Motor Vehicle Sales and Dealers

Aaémsifeodystﬁemtfemﬂmmﬂniacrrm%mermmehde HB 18 s

re esied by the Aleska ALtadale Deders Assonation (AADA), a:bressestrermjtomlae
ardlicerse oo vahide nanUadiies noionvehde dedles adather pasors e geodin
ling repaning adpudesngvendesinths sae

HB 18 edeldidnes andiar \vehide aim%baiﬁelfemm of tre Dyatrert

gmwmm%dqales %&dcb&liesnmms
nosed e lecrs ardvidations by licersses, Presardly

tﬁ\/m\rraruanmsarﬁ% aegpared by ine

oansThlscmdtenkemLImEnardeqoen;\e ( 0sLoN for Alaska cedlers

agenes nackeven naUaduas ad b junisdidion of e Alaska cours
A%ﬁsrmradlotﬂesarddmsegagﬂ aimddebﬂrasaelmmd thestate

1P naksa llorsng dndure for dl thoeeegpodin lLBress

mAl&ka

Save frandhise ageaats ae only diaed for Sat durdiars and recuire periodc rerend, ean
thogh dedlars nay e recuired toinvest mriliors of dolay bddancremdtmrfrermses
Maryauodsasae rdmmnaeamsmamdnm eassuae fam

tharraruiadurer, HB 182sets farth unfamaasessss to a temrd?
frandse Addtiorely, HB 18 proidks unfam rErgfjl(\lfallnes1‘orotasg!allrgsmoessm%
in Gee of deeth ar incgeatty of

Dedas aegerardy cioathrt annaruiaduEs & thar desauree H&mdqwnme
g\e3nsetopd|oestm [ ae dhawe of rovelLe totre desle— o suqd

iU ondly, rarUfadurEas in V\ngmea redaalem (0
oerlanairlellsnal\eerddmmaxdm mj ps

|nhih|rstamesohslesmemdncehm) treemnestolhacmlrrer HB 12
deerlydainss mofmmreqmblﬁaﬂdan%mesfa foral inoured

S1058:5) towvaraty atedated snice artred 1840 pronhts th
mfaﬂxer%&s frathe Inuam®e s pron

I—Bl&sacnmel'mi\e tha Ird%@yobsgjodrﬁstopdedcbdersard

Last Updated April 6, 2001
Staff Contact: Amy Erickson 405-4954
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CSFOR HOUSEBILL NO 18X )
IN THE LEGISLATURE OF THE STATE CFALASKA
TWENTY-SECOND LEGISLATURE - FOOND SESSON

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES MURKOWSK I, Halcro

ABILL
FOR ANACT ENTITLED
"An Act relating to certain notor vehides, induding motorcydes; relating to the
registration of motar vehide dealers; eiminating certain regstration requirements for
certain motor vehide buyers agents; relating to acts and transactions invoving motiar
vehides and to the adts and practices of certain persons and entities involved in motior
vehide transactions; and providing for an effective date”

-
BE IT ENACTED BY THE LEGISLATURE OFTHE STATE OFALASKA:

*Section 1L AS (866010is ameoed toreed
Sec (B6a010 Deders to regster. A deder in noiar vehides |,
TRAILERS, CR SEMIFTRAILERS] shall, & acondiion to egpgig in ueiness in
te dae regster bemidly wih te depatment [DEPARTMENT CF
ADMINISTRATION].
*Sec. 2 AS 08660301s areoadtoreed
Sec. 1B66030. Fomof apypication. The departrment [DEPARTMENT G-

'1' CSHB 182( )
New Text Underlined, [DELETED TEXT BRACKETED]
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ADMN STRATION] shall presaribe ad fumish tre form of gplication for dedler
regstra >nuncker AS 0866010 The gppication nust cortain

(1) the rene Ut whidh e business is caolded

(@) trelocation of the busness

@ the e ad addess of all pasars having an intf %t in te
busness ad in the case of acaparaion the gppication shall cotante e ad
addes ftretwoprindpd officers,

(4) tre reneadneeof all vehides handed

(5 astaterment of whether o nat Lsad vehides are hardied

© adaaret et te godicat is a boa fide deder iIn noar
vehides , TRAILERS, CR SEMITRAILERS] with an estalished busness a tre
location jivery

(7) if the gopicart sells a notar vehide & a rewar currert nocH
notor vt licle having amanufadurer’s warranty; the rene of the menufadurer of tre
notor \clicle ad the cete ad duration of the gplicant's sales ad senvice agearat
wththe renuiadue; ad

© dher inomeion te depatment [DEPARTMENT CF
ADMN STRATION] requiress to adminger this depter [AS0BGG010 -
0866 |.

*Sec. 3 AS 866040is areoed toreed
Jiec 0866040 Hling application for registration.  The gaplication shall ke
fled wit  tre department [DEPARTMENT CF ADMINISTRATION]]. Upon recaipt
of the &f Jlicationi the dgoatert shall eamire it ad ey reke an investigation o
the infolmetion in it. If the dgoatrent is satisfied thet the dedler is entiled to
regstrati m ard tre fees have e pad ad abardifiled, the departrent shall assign
a dsting ive regstration nunier 1o te deder ard file the dedler’s appication ad
index it phaletically ad numerically. A dedler is regstered wen the doartent
asgrs. regsration runoe.
*Sec 4. AS( 66080is arecd toreed
Sjc (B6a(E0 Renewd of regstration. A deder shal |mew te

registrat in recuired by this chepter [AS 0865010 - 086509 ke JanLary 1

CSHB 182( ) -2-
New Text Underlined IDELETED TEXT BRACKETED]
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every o years
*Sec 5. AS (8.66080s repesied ardresected toreed

S 866080 Bond (@) An appicat for a deder registration unckr

AS (B64]Q10 shal file wth tre gopication ad shal nrantain in force while
regstere | albad in favor of tre date that is exeauted by a surety goaowed by te
comis ae. The arournt of tre bard shall ke $60000 exogat thet e amourt of a
bod foi a dedler Wo sells anly motoroydes shall ke $5000 The bod mut ke
conditioj edantie dedler’s

(1) dongbuaness in coriance with this dgater ad the ather lans
ofths &t ite ad

(@ na commitiing fraud or reking fraucUlent representatiors in e
ooUse 0 dangbusness asadeder.

) Asurely mey carod the bord required by (8) of this sedion by gving
nalice ir witing 1 the conmrissoner o the comissioner’s deigee Honewr,
cancda an doss it relieve a surely of liability arising befoe canodlation or a
liability tat hes acoued antre od before cac=2, The commrissioner o tre
conmiss oner's desgee shdll retain the canoded iod anfile ard ey ndt relieve a
suely o a liability ansng befae canoelation o acauing an e bod before
cancella an

0 Ahodided uda (@ of ths sedion is valid for reend of a deder
regstrati m uness e surely hes provided a witten natice of cancellation 1o e
oS Qe
0 Inthis sedion "commissong” mears the commrissoner of administration
*Sec 6 AS 86a070is avaokd to reed
jjc. 866070 Adionanbond I aperson suffers loss ar cvege by ressn
of fraud fraudulert reresertatiors, ar a vidation of a [ANY] provison of this
chepter or anather lawv of this state [AS 0866010 - 0866020 by a dede;, tre
pasnh  aright of adion againgt the dedler ad aparsord right of adtion aggirst tre
surety y antre bod The aggegete liabillity of the surety may [DOES] nat excsd
treard noftebod
*Sec. 7. AS(866080is anavkd o reed

-3- CSHB 182( )
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Sec 0866080 Penalties. A deder wo falls to regster adfle albod as
required jy this chayter [AS 0866010- 086600 is guilty of avidlation A deder
WD kcwingy vidlates a provision of this chapter [AS 0866010 - 08660 is
guitty 0 adass A mcereaa.

*Sec. 8 ASO 66020 s repeded ard reenediad o reed
€. 0866020 Definttions. In this deter,
@) "Oealer’ mears a parson W sells, leases, solicits, brokers, o
aragss for sde o leese of five o noe rewar wsed ot vehides in ary 12
a0 e nontis regardess of woowrs tre vehides, “dedler’ does ndtindude

(A) arecever, a stee an admingratar, an execUtar;, a
lardian, or anather person gapanted by acourt or aparson perfaming duties
apubic officer;

(B) aperson dspasing of anaiar vehide aoopired ard actualy
edfor the parsaris oan Lee o for the Lee of afamily menoer of the persn
aoquining anotar vehide for the parsans oan e ar for the Lee of afamily

nerbe of tre pason if the vehide is aoouired ad used in good faith ad it

r the purpose of avading the provisans of this drgate,

(© apasn wosells oo vehides & an inadert of the
1sons prinapal buaness ot wWois nat eopoed primarly in the selling of
ator vehides

(D) anendoyee of an aganization arangng for the pudese
leese by the arganization of avehide for Lee in the organization's Leness

(E) apublication broedcast, o aher conmrunicatians neda
hen agpoRd in the bueness of advertising, it nat ahenwise aranging for

sde of anmaiar vehide oared by anather person
(@ "departrrent’ mears the Depatrent of Adminstration
@ 'notor vehide' nears a notaor vehide thet is requied o ke
regstere udar AS 2810
*Sec. 9 ASi  is amedad by addngaremdgter toreed
Chapter 25 Moator Viehide Transactions.
Article 1 Applicability, Venue Corporate Affiliates.

4.

CSHB 182( )
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Joc 4525010 Applicability. The provisors of this dgater are reedd
adgp + toacoriradt, induding afranchise, bevean amaruiadurer adlits deders
in'his te

Jec 4525020 Jurisdiction; dhace of law The coues of this sate hae
junsdic >nover alegd dyoute eween armanufadiurer located in or ouiside this Sate
ad a dgjiler located in this sate, ad the dspuie is govered by ad interpreted ad
adudca ,d udkr trelawofthis sate

Sic. 62503 Coporae affliates, @ A manueduer may it ue a
susdial y carparation affiliated comporation partnership assodation, or aher parsn
to aoon O whet wauld ahenvise e pranilted for the manufadiurer unckr this
creper

) This sedion does nct limit. e night of a person indudsd within the soge
of this gjetion to ek In ressarelde ad gorgriate bueness practioss cornsstert
with an (Bxsting tracke practioe thet is nat prahitated by this drgter.

Article 2 Franchise Agreements

icc 4525100 Corsstency with Siate law: The tems ad condiiors in a
motar vilhide franchise agsarent thet ae incorsistent with the law of this state b
na haelrny force ar effect

SJec 4525110 Termmination of franchise agreemernts () A manufadurer
My nd emirdte afranchise with arevimotar vehide dedler unless the manufadiurer
hes

(1) satisfied the natice requireernts of this dgte,

(@ Joantre thareis good calee for tre termingtion of e franchise
ad

(9 ataed in goodfath and if the ressars undlerying the good cauee
can ke cimedted by tre deder, tre deder hes failed for 60 days after delivery of tre
naiice re ured by AS 4625120 toreke tre caredions

(- Nowtreianding (@) of this sedion a maruiadurer ey It temirele a
frandhse agreaent because of the cbeth ar incapedty of anonrer if e onreris
isted N le frandhise & ae anwnoe expertise ard abiliies the manufadurer relied
integ ning oftre frandhise

*
5 CSHB 182( )
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Soc 4525120 Natice of termination, (@) A maruiadurer shall fumish a
nalice d temrination of afrandhise agearat o arevnolar vehide dedler a least
(D) 9D das beae tre effective cie of a temination exoegt &
required ey (2) or (3) of this sukosedtion
@ 15days befae te effective cie of a temination wWen the rew
motor venide Cedler
(A) is insavert ar'is the sulgect of alarkiuptoy ar recevership
asedng
(B) hes faled o coddt its asoay sdes ad senvice
jerations aLnng its custonary business hours for saven consecuive ousiness
d]ys this sugpraggah does inat gy to dosures dle o ads of God ar
raunsianoss beyad the drect conird of the revimaiar vehide dedler; o
(© is corMded of afelony invoving o tuptucke or fraud
ioer e law of ths date axther state a tenttory, o the District of
dunag
@ 18 das bdoe te effective cite of te teminaiion if te
manuec urer ar distributtor is disoontinuing thesale of tre prodLct line.

(1) Natice required uda (9) of this sedion et ke in witing, shall e sart
by certi ed mal o personally delvered 1o e rewnoiar vehide dedler, ad must
contan

(1) adaterent of intention totemirete the franchise
() adaterment of tre ressars for treteminetiony ad
(S the dete anwhdh e teminetion takes effect

siC 4625130 Threat of terminaion. A maruiedue a manuadurer
reresen aive ey ndt aoaree O atenpat to coerce adkedler o enter into anageaert
wih e nenufadurer arasubsdary of the manuiadure, ortocbary aner gt urfair
to tre (eder, by thestening o tamirete a frandhse ageanet even te
manuec urer or subsidary of the manufadurer adtre dedler.

S|c 4525140 Required menufecturer purchese of inventary and ather
temsat ermination (@ If afranchise ageamet with arewvnoar vehide ckedler'is
terminati doy amenuiadure, the menufadiurer shall purdrese tre dedler’s

CSHB 182( ) 6
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(1) inventary conasting of rewnatar vehides thet have esn aouired
from te manufadurer within the receding 24 nortrs & a price i less tren tre
aigna  narUadure’s price tothe dedley; if the notar vehides have at e altered
o chre]ed tre noor vehides have at e diiven more then 200 miles, ad
certificat is of tite have nat e issuedt

@ usd udhareged ad usdd pats pudessd from te
marufec urer ar asuppier gaaroved ar recuired by the menuiadurer & aprice it less
then the manfaduE’s o goaroved supplier's currert price to e dedley, if the parts
ae aurdntly dffered for sde by tre manufadurer or a supplier in a curert parts
cadog  id aeinsaae condition

@ equpret, sgs, ad fumishings thet have nat lean atered ar
cavege ad thet the manufadurer recuired e dedler to ke purdesed from tre
nmanuec urer ar angaoed soue a fair market value ard

(4) specd tods thet have ot e attered ar meterially deveged ad
thet the manueduer o distributor required tre deder o pudee fram tre
manuUec ue o dstributor ar an gaaoved souree a fair market value within five
years im nedatdy preceding tretemination of tre frandhise

(L The manuedurer shall mele te paynrent for the purdrese under (@) of
this sedt; in within 90 days after the effective cete of the termination if the rewaiar
vehide  der hes dear title tothe invertiary and hes conveyed title and jpossession of
all cop redde iters o tre manUaduE:

Sic. 45625150 Required manufacturer copersation for dedler facilities.
@ If anmenuedurer temindss a frandise ageavet wih a rew notar vehide
Oeder, t  manuadurer shall camparsate the dedler for dedler faclities as follows.

(1) if tre dedler is lesang tre faciliies from a lessor ather tren e
manuec ue; the menufadurer shall pay the revnrotior vehide dedler asumeqLd to
therat o e uneqared temof the lease ar twoyears ret whdewe'is less, ora
longer t M &s is provded in te frandise agearet beven te deler ad
maruec ue; or

(2 if the ceder onrs tefacilities, the menuiadiurer shall pay tre rew
motor v licle dedler asumen A 1o the ressarelde rental value of the dedler facilities

-7- CSHB 182( )
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fortwo sars
) This sedion ches nct refieve ackedler of the ddigetion to nritigate cbveges

uthk a e peat anauadurer from coopying ad weng the deder facilities
whie @/ing rent, ar preduck a menuiadurer fram negaiiating a leese temination)
Udeae O reniease
) This sedtion coes na gy if the termination of the franchise ageanatis
treresu oftededer’s
(D vaunary ad;
(2 Insalvency, a
(3 convdion of afelany invalving mord turptucke ar fraud
) Inthis section “dedler facilities' mears the red estate, buldings, fixtures
adinpi Mements davatsd o the ool of buaness under arevvehide frandhise o
in the co idudt of awsad vehide busness
Sic 4625160 Prevention or refusal to honor transfer of dedersnip
onves A nandedue ey it uessarddy prevert o refuse to hoor a
tradfer  oamedipofadededip
Je 4525170 Noice and dyection regarding transfer, @ If arewv
notor v licle deder prgposss 10 sell ar ahewise transfer e onmadip of e
dedesh i, the dedler shall gve the manufedurer witten notice thet identifies te
deder’s irgposed trarderee ad gered infamretion an e financd abity ad
quilifica ions of the rgocssd trandferee
() If the manuiadurer dgedts to the propoeed trarnsferes;, the manufedturer
ey sn the oarer ard tre praposed ransferee notice of tre djection, by registered
arcertifi dmail, retum recept requested A nalice of dgedion Lt state in detal all
facts tha. corstitute the besss for tre dgedion Fallure by tre manUfadurer tosad a
natice d dgedion within 30 days after recenMing the dedler’s natice o within 10days
after the nenufadiurer receives framthe prgposad trandferee treinfomration requested
utkr A 4525180 whdew is later, corstitutes awaiver by tre manuadure of
any gt to dgedt o the propcssd trarsieree
S.c. 4625130 Right to additonal information. A marufadure, yam
recgpt < witten noice from a deder of te identity of the dedler's prgoossd

CSHB 182( ) 3
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transfer”, may require within tre 30 days dloned udr AS45251700) far an
ogectio thet the propossd trandferee pronqatly provice persordl and financal ciia
leesaeby necessaty o detamre the finandad abiity ad qualifications of tre
[qoeC transferee
Jiec 4625190 Intervening death or incapadity. |f adedler des ar becaes
incaped ited before a menuiadiurer recaves natice of the identity of the dedler's
rgooesC tranderee and the prgoosed trandieree is afamily menroer of the dedley, e
exsing ranchise ageaart reneirs in effect, ad the proposad trarsferee suooseds
toall o the deder’s rights ad ddigatiors in the dedership ad undkr the frandhise
ageae
Sic 4525200 Manufacturer's right of first refusal. In the evert of a

oo sde o ahe ransfer of a frandnised dedlership to a pason ather ttentre
marUec uer wo ganted e franchisg, tre manuiadiurer may nd exerdse alight of
first refisd to aoquire the dedaship ar dedershp assets if the prgoosed sde
trarsfer s condiioned an tre menUiadurEe’s ar dedler’s entering into a frandhise
ageare twith the rgposed revoarer ar ather trarsieree Unless

(1) te menufedurer natifies the dedler in wiiting Within D cays of e
maruiec urer's receit of acampeted prgpos for the prigposed sale ar ather trarnsfe,

(@ the exardse of te gt of first refusal resuits in te deder
receMn - hesare corsickraion & ar gredier corsideration then the dedler contracted
torecav for e prgposed sale or e rarsfe,

(9 te pgooed sde a trandfer doss it involve e de o e

transfer
(A afamily meber of the dedler;
(B) aqualiied narecy;
(© apasn W hes e endoyed continuowsly by te
derfor a lesst 10years ar
(D apeson ate then anindividual, conraled by apasmn
saibedin (A) - (C) of this prraggah ad
(4) te menuUadLrer agress to pay the reesorelde eqoansss, induding
atomey ‘ecs thet db nat exosed the LsLd, austorary, and reesorele fees drarged for
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smiar ok doefor aher dients inoured by the proposed purdheser or trandieree
befoe e manuadure’s exerase of tre right of first refusal in negatiaing ad
indene iting tre conradt for the [rgoosed e o ather transfer; honewer, tre
payrert is nat required if the cledler hes ot subritted ar caused to e subamitted an
aooounti gof e exparsss within ) days of the dedler’s receat of the manuladura’s
witten  quest for the acoounting a enufadiLrer ey reclUest an acoounting befare
exercisili trenght offirst refusal

Sjic. 4525210 Unreasonalde restrictions. A marufadurer o manufediurer
lgresen alive ey na directly ar indirectly inpcse unressarelde restricions ana
dedler re ding to te transfer ar sdle of the dedlership by stock transfer o athennise
o ot i rade, sde a asgmet of a dae fradise  In ths sedion
'"Unreaso labde restrictions' induckss restricting a dedler's gt to rerewa frandhise,
uess ibe teamneion of a franchise uTessadlde disapline of a dedler,
nooom efion coerats, Steconrd agearets tre right of first refusd o
pudee ageaats gaion o pudese ageaments ad uressardede reuireTens
toanp  with sulgecive manuiadurer Sandarck

Article 3 Manufacturer Practices.

Ste. 4625300 Orders ad deliveries, (@ A manufadurer a manuadue
rgaresen itive ey Ndt coere O attenat 1o coeree a dedler 1o oot delvery of a
notar Vf licle, motor vehide parts ar acoessarnies, ar anatiher conmrodity, thet hes
beenad red by the dedler.

( Amenuadirer mey nd recuire, 0oers, ar atent o aoerce arewdar
vehdec dero

(1) ader o agat deivery of a rew oo vehide with speda
features, aooessories, ar equipret at inducked in trelist price of the ot vehides
& pubdic y advertised by the marnuieadurer, ar

(@ pudee a ady a revnoa vehide & a precadiion o
pudhes g adeing ar receving dher revnoar vehides; this paraggah doss
prevent, manuiadure framrequinng thet arevinatar vehide dedler fairly represernt
ad el tan aninvertary of the full line of rewnoior vehides thet are covered by

tre fraclise ageamat
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Sec. 4525310 Promations. A manufadurer ey it recpire, coerce ar

dtenyx >ooarcearemvnoior vehide deder o

@D partidipete monetanly in an advertisng canpagn ar contes, or
pudess uTeEssay o utessadde quanities of ary pranoiard  meterials
traning Inaterials, raining rogans o Soawcom ar aner dsplay decaraios ar
metena! & the eqane of the rew oo vehide dedler; this paraggah doss
preduce a manufadurer from induding an uniieized unfom drarge i tre bese
price of . rewnoior vehide drarged to the dedler, uniess e drargeis attibutalde 1
aovertisi ig oosts inourred or to ke inourred by the menufadiurer in the ardinery course
of its bufiress if theunfaomdrage is ineffect for vehides sd todedlers inall aher
Sates, a

@ partigpete in a menuadure’s reiod o regad narkeing
praaiic et arbitranly and adversely economically affedts tre cedler.

e 4525320 Capital structure ad finanang dangs A manuedue
may i equire, coaoe, O eyt to coarce arevndar vehide deder todae e
capta 3 udure of the revnaar vehide dedler or tre nears by ar thraugh which e
rewnd Dvehide deder firances the gperation of e dederdhip if the dedler & all
times ntets any ressaretde capital dandacs dtemined by the manuladurer uoe
unifom 1 gapied criteria,

¥ 4525330 Addtiona nravnotor vehide line. A marnufedurer may
require cae o eyt to coate a rew ndiar vehide deder to refrain fram
partiapa ion in tre naregeEt of, inestent in, ar acguisiion of adher ine of
revntt >vehides o related produds

Sie. 452530 Dedership location ad facilities. A manuadurer may nat
recuire  oarce o atenyt to acerce arevintar vehide dedler todrarge tre location
oftreck ership, a to meke any substantid aterations 1 the dedership premsss o
faciities  tredage ar ateration wald ke uressordde o if thereis it asufficent
supdly 0 rewnoar vehides tojustify the eqoarson in light of the curent market
adexn Dhicoondiions

Slic 462530 Release or referral. A nmanufadurer may nd recuire, 0oerce
or atem t to coae arewnoiar vehide disler to assarnt boefare the oocason arisss to
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ardess
liability
Cedler a
waudb
jc 4625330 Prices addages (@ A manuadue ey nat require
ae Enpibooacearema vehide dedler to
(1) sel arewnoor vehide & amnnmumar medmumprice thet hes
enfix ytremanuadue;
© @ pay moefor adeivery or destiration drarce tren for adelivery or
dae in te coiguos United Sates if e manufedurer hes an
equeize  livery ardesiretion drargein tre contiguols United States, ar
( dffer a adheeto nauprices st by the manuiadure for senvice,

i
=)

5

(

W No
inmeda
nmotar v
notificat
sged
vehde
mocks |
SUosecid
vehide
trecae
detwil
Unted
C
vehde ¢
to a fra dhised rew notr vehide dedler for parts ard labor renboursenent for
varaty policy, or service aontradt repairs bessd antre dedler's (1) purdrese of rew
faciliies suppies toas, equiprat, o dher merdandse fram the manuiadure; (2)
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relocation remocking repair, ar renovation of anexisting dedlerdhip ar construdion
of a raw facility, a (3) partidpetion in training progans Joosared edlosd
recomrinded o required by the menufadiure:. This sulossdtion does it preducke a
maruec uer from estadishing sdes coniess o pranoiars thet ae of limited
durdion ad thet provce o anad dedlers ar corsuness a rdde or incernive, o
pronit | manuedurer from provding assstance o eoouracaTet to afrandhised
Cedler tg ravocd removate, recondition o relocate e dedler’s existing facilities, if
the assis knee, enoouracaTe, o renadis nat cetermined anayper vehide basss.

() For the puposs of (C) of this sedtion the price of avehide indudks the
mariec urer's e of reates credits ar aner consceration thet hes the effect of
caang | vaiance in the price of arewnroiar vehide difered to afrandiised deder
located iif tredate

Sac 4525370 Bectronic deliveries ad sales. A manufedurer ey it
require, Uoerce or atenyt to acerce arevinatar vehide cidler to deliver reawvnolar
vehides pr ahewiise partiopete in a dan whare the nenuiadiurer sells rewvvehides
directly |r traughasubsdary toacsae traughdedronc o aher neas

S 45625380 Deder-abigor senvice contracts. A marnufadiurer ey it
sell or oifer tosell dedler-adigor service contracts

S|c. 452530 Delivery of motor vehides, parts, ad accessories, (8) A
manuec urer ey nd, Within aressarelde tine after receijt of aretall adkey frama
Cedler ang afrandiise for the retall sale of arewnrotiar vehide sad aor distributed
by the manuiadurer ar distributtar, delay, refuse, o fail to deliver notar vehides o
oo vehide parts ar anoessanies in ressarelde uarniities relative to e deder’s
fadlities|and sdles patentid in e dedler's market area. The delivery toanather cedler
ofanatIr vehide of tresae modd &s adsimilarty equigeed to e vehide adaed
by andir vehide degler Wb hes nct reoaived delivery [t wio hes [daosd a wwitten
ade fo e vehide befare the adar of tre dedler receving e vehide is evidence of
addaed deivery of ar refusdl 1o deliver arewvniar vehide toarewvnoiiar vehide
Cedler wihin aressorelde tire

(If) This sedtion does t goply toaddlay o refusal caused by ads beyard tre
contrd of the manufedure:,
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New Text Underlined [DELETED TEXT BRACKETED]



SRBowow~w~ouos~wN R~

[EnY
w

REBEBENBHNBNMRNSerRBE G R

WORK DRAFT WORK DRAFT 22-LS0239\L

@ In this section, "retail order” mears anarder daced for albuyer wois
amoar ende deder frandhsed tosell tresare linemeke

Sjc 4525400 Disdosure, (a) A manufdiurer shall, yoon reouest, disdose
toarew notar vehide dedler handing alinemeke the nanner ad ook of dlocation
addistr buion of thet inemeke within e state

() A maruadurer mey ndt require, coaroe, O atermpt 10 coeroe adeder to
dsdose othe manuadLrer infamretion conceming acusaer ar athird party if the
asare o third party dgeds or tredsdosure is athenise unianiul,

(Q Ananuadure may ntt release to anauisck party, exogt unclr Ugqooema
a & ohewee requred by law confidentid business finandd, o pasod
infomret jon thet ey e provided by areviratar vehide dedler to the manufdurng,
without \eexaress \itten corsert of the revmatar vehide cedler.

Sc. 4525410 Vehdesintransit. A marufadurer ey ot aourt avehide
thet is & ILin transit ewvean the manuaduing o assarly dant ad a rewvnoar
vehide (Hete s avehide avalable for sdle o in the dedler’s suply of vehides for
e if ¢ uiing thet vehide & avallade for sde ar in the dedler’s supaly adversaly
affects a ygemuncr which the manufadiLrer dlocates vehides to its dedlers in ater
dates.

Sic 482540 Certification. A manufadurer ey nat recire certification
of

D ay dassfication of enoyee of adeder in this date for ajol-
rdated f noion o rembusarent uniess tre manufadue” provdes in this Sate te
sareor reder frequency, level, quality, ardtype of training for adeder ar dedledip
enpoe in ths Sae thet it provides for deders ad dedlership enrpoyess in dier
sates @

@ a Ceder a a dedadhp endoyee for ajob fudion if te
certificat an requireent waud adversely affect a notiar vehide oaner's or lessee’s
[eceMNg [raTt waranty ar senvice aontract repairs at the dosest possie frandhised
dedesh Hacility or desler suboontradar facllity.

Skc. 4625430 Anarcs to enpoess A naueduer ney it anad
mongy, floodk, senvices, ar any aher bendit to anendoyee of arewnaiar vehide

CSHB 182( ) 14"
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Oedler, etther directly ar indirectly, unless the engiit is prompty acoountsd for ad
trarsmit dto, ar ggaoed by, the remvraiar vehide dedler.

Sc 4525440 Conersdtion for dealership. A manuadue ey
peat a denpt to peat a deer froam receMing fair ad ressardde
aovpa's ition for the value of afrandhised dedership

Sic 4525490 Requinng transfer of interest A manufedurer ey
frequire, ‘oG ar dterpt to aoarce a revnolar vehide cedler to sell, transfer, ar
ahes ; issue stodk o dier oaredp interest in e dedlersp to a gered
maregy o ather pasoninvolved in the nanecaTat of e dedlership atner tentre
Cedler @ napd ar dedler goeratar envedl in e frandhise, Lnless the dedler prinapdl
ar e Qoadr is an amartee oA W is it involved in the gperation o
naregy at of e dedeship anaregular bess

S€ 4525400 Legd fessad oosts A manuladtiurer may nt require thet, in
acivil ¢ -edmnsrative proossedng in whidh a rew oo vehide dedler assaits a
dam i i, ar deferee arising unchr this drger or urnckr the franchise, the deder
anaae ‘aling party conparste the manuUfadurer ar prevailing party for court costs,
atomey 'ess or aher eqoarsss inoumed in fitigation

S jc 4525470, Conditiors for receiving vehides, (8) A menufadurer nay
it recu ethet afrandnised revatar vehide desler located in this state pay anextra
fee, pure lase uressordlde or umecessaty quantiies of adlvertising displays ar e
material, ar remocH, reovete, ar recondiion the dedler’s exsting facilities in arokr
to recav ; aparticular mocH ar sevies of vehides manufadured ar distibuted by e
maruec ue for which the dedler hes avalid frandise

() This sedion does it prohibit o prevert a manufadurer from reguining
thet afrt ichised dedler lacated in this Sate purdhese pedd todks ar ecuiprent, stock
reesaeb e quantiies of cartain parts ar partidpete in traning progas thet ae
ressreb y necessaty for the deder to sell ar senvice a nocH o sevies of o
vehides

Sic 4525480 Separate ageaents A marufadurer ey ndt recuire a
Saae leder agearat wih arewvnoiar vehide dedler dreadly aparty to adealer
ageare t wih tre manuladurer for tre retall sde ar leasing of a particular rew
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motar velhde mocH nreck ar distributed by the menufadurer or restrict e right of a
Cedler tc sell all proouds marketsd uda the traderark for Which the dedler hes a
valid fni chise

{c. 4625490 Claims, @ A nmaufedurer shal pey adam nece by tre
marUac uer's frandhised cedler for aonparsaiion for sales incentives, delivery,
reparati m waranty repairs, rangpartation dains, recall wark ad senvice cortrat
repairs, ndudng labar, parts red vehide rembusament, ad aher coeed
eqparee wihin 30 days after recgpt of a dam from the dedler. If adamis
dsgyro ‘ed the dedler shall e natified in witing of the gounds for dsgoprovd. A
dam ro spedifically dsgaroved in witing Wihin 30 days after receipat is consdered
gaoe adpayratis deinmeday.

) A deders fallure 1o copy with e spedific requremerts of te
marLiec urer for prooessing e dam does It constitute gounds for denid of tre
dam a recLiion of the aourt of copansation o the dedler &5 lag & ressarelde
coouer tation o aher evideroe hes len presanted tosukstantiate the daim

0) Adam tret hes lien gaaoed ad pad ey nat ke drarged beck to tre
Cedler U less it can ke doan thet e daim was false o fraudulert, thet the repairs
wae i propery mece acoading toindustry sandards ar were unnecessary to comect
the cHec ive condition or thet the cleler falled to ressoreldy sulstartiate e repairs.

0) A rmanuedurer ar distibutor vy it cery adaim reduce e aourt to
ke reim (8 10 the dedler, o drarge bedk a partion of e dam if 12 or noe
nmorits iae pessed snce e dam was submitied o if the dedler hes provided
reesreb y sufficient doounrentation thet e deder nack a goad faith attenpt
pafom te wak in conpiance with te witten policdes ad pocedures of te
maruiac urer adactually perfomred trewwak

Sjc 4625500 Exports and chergebeds (2) A desler ey it ke drerged
leck or thenise held liakdle for sdles incentives ar drargss related to matar vehides
sad by le deder ad suosequently eqoarted if the dedler ean denordirae tret e
dedler e erosed dLe diigence ad thet the sdle vas mack in good faith ad without
knowed eof the purdheser’s intertion toexqpart the notar vehide:

(A menuaduer ney nat process a dergeeck agpirt a desler Wihout

B ) 16

New Text Underlined [DELETED TEXT BRACKETED]



@BBNNBNNNNNBGEQﬁﬁﬁtﬁl@lﬂﬁmm\lmmhwmp

WORK DRAFT WORK DRAFT

22-LS0239VL

first poviding the dedler with adetaled list of spedific polices the dedler hes vidated
adack aled eqdaration of tre policy o prossdire the dedler shoud have fdloned
toavad hedargeack
) Amanufedurer ar administrator ey nat contradt Wth apasontoaudit a
Ceder  ths date for condiance with ary of the manuadure’s polices o
pracedd is if the auditar's campersdion is in any way besed antre aournt drarged
beckto  ledeaer ar recovered framtte dedler.
Article 4. Dedler Practices.
€. 4525600 Prohibited Lse of term A natar vehide desler may it Lee
tre wad 'invoice” in anadvertiserrent for thesale of anotar vehide, uniess
(1) te adertisamrent conars tre falonwing datemert A faday
invoice  lay ndt reflect factary hddoadss o reletes paid to the dedler’, ad
(@ tewad'invoice" as wsad by the notar vehide dedler, mears tre
iterized sateert tet a manuUfadurer sack to the deder thet clearly defines te
meke M>cH, oo year, ad vehide identification rurer of the vehide dhipped to
the dm |, thet identifies all faciory installed acoessories, ad thet Sates the anourt
aignd  darged to the dedler by the manufadiurer for the vehide deivered o tre
dedler's rinapal pace of usness
Sic. 4625610 Refusal tosell anadvertised tems. A dedler may nct refuse
to sell a maar vehide unclr the tamrs o conditions thet the dedler hes advertised,
This sat ancloes nat apaly i
(1) the dedler can coounet thet the advertised termwes the result of
anera ntre part of the advertisng medumar anoutsce advertisng agat ar
(@ terefusd is bessd an anerror thet Was mack in good faith by e
Cedlera W dearty ad congpaicuoLgly amistake, and the dedler camedted e ermar
aomi  tededer kewar reesordldy shoud hae knonn of treenar,
Sc. 452560 Advertised price. A deder may
(1) advertiee aseling price for anotar vehide thet does ndt indude
all inter  dedler fess in tre advertised selling price o
@ uwe the wad 'free” ar a similar tem in coedion with te
pudese of avehide whoee price is amved at though bergaining or when tre offer is
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contingert anpurdesing sanething winoee price is marked Up torecover all or part of
trecodti f the'free” medradse

S;e. 4625630 Advertised comperisors, (3) A dedler ey ot achertise a
comypan; anwith ananuiadiurer’s suppested retail price, uness e

(1) advertised price is infact the menufadiurer’'s sugpested retall price
isted an e maargy sticker, induding accessaries ad gptiors physically atadhed
to the mxyar vehide & the time of delivery to the dedler ad ary darge to the dedler
for tramijartation to the deder, after all manufadiurer dsoounts ad mrenufedurer
savingp | ted anthe monmargy sticker have bsndedldisd

(@ advertised manufadiurer’'s sugpested retall frice does ndt induce
ayde s acbbd by tre dedle;

(9 advertised marnufadtirer’s suppested retall price is refered to s the
‘manufa turer's sugpested retail price” o "MSRPY,

@4 adeteret dealy ad cogocuoldy dsdosss thet te
manufec urer's supgesied retall frice is aprice set by the manufediurer ad does
necessar Y reflect the price actually pad by corsuness in tre rack aregy adl

G adetserent dos nat ahevwse corflict wih or detrat roma
requiratont ar disdosure ol (1) - (4) of this sedion

() Inths sedion "normaney sticker” mears the wowvsticker recuired by
BUSC. 1231 - 1233 (Autondale Infomretion Disdosure Adt).

Sie. 4625640 Advertised discounts. A dedler ey nat adlvertise adisoount
dffered 1y e manufadurey, induding a menufadurer rdete o aher redudion in
price of yed by tre manuiadure;, without disdasing thet te manuadue is te
U o tredsoout

Sjc 4525650 Identification numioer plates. A dedler may nd knoamngly
pudese o sell avehide thet hes analtered ar removed vehide identification runoer
pate o titer o ravoe avehide identification nunoer plate

Sjc 4625600 Requred documeniation A deder shdl had a
marufec ue's daemet of aign a tite, or a properdy exeouted corsgrert
ageare t for avehide wen the dedler displays e vehide for sde ar ed e o
sells tre vehide
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Sec. 45256/0 Tradedins. A deder nay t trandfer titie to a trackin
vehide |r parfam ary repairs o recondtioning 1 a tradein vehide befae te
conpe [)hoftresdes trarsadtion for which the vehide is atradkein

Artice 5 Warranties and Senvice.

Sec 4525700 Whitten spedifications. A natar vehide manufedurer ar
nenuec urer's suiosdiary shall spedify in witing to each of its notiar vehide dedlers
inthis  ae the dedler's ddigetians for preparation delvery, wararty, ad senice
contradt envice Qnits jracias or thre prools it covers, the schedle of canpersation
tobepai 1t0adkder for parts wak and service in comedion with warrarty senvice,
recall & (Vicg ad senvice contradt sevice or ainterance thet is e responsibliity of
trenen adurers, adtre e dlonances for tre pafamranee of wararty wak ad
senice

s:c. 4625710 Gengrd payment requirement  In addiion to ary dier
payert unckr this dgpter for waranty work anmenuiadurer shall pay its dedler for
acaegaly of warrarty repair ar service contradt repair thet Was actuelly perfamred by
treckde inthis Sate for tre inemeke of vehide for whidh the dedler bes afrandhise
if te re tar wes coaed by the manufadure’s waranty ar senvice contradt & ary
aherck eshptret hes afrandse tosell et inemeke of notar vehide in this Sate
arinamiority of the ather 29 dtates of the United Statees

Sic. 4625720 Conrpersation for diagnostic work A sthedle of warrarty
orsenic  contract aampersation ust indude ressarelde aonmpersation for dagnostic
work wether a it aprddemis foud whenit hes lkisan reparted by e onney, ad
inaddti nto repair senvice ad labar, for the laboar required to aonydete ad tranant
waraly ad sevoe corad dains ad o trasmt ay sussantiating
coouner tation

Sc 4625730 Sence time dlonances. When warranty wak or senice
contract Wak is perfamed a menuiadLrer shall provde reesordlde ad adaop e
senice | me dlonanoss for tre wak to ke parfamred ad tre dlonancess mut ke
eqd o le dlonanoes puidised in the manufadiurer's lebor time sanclrd enLel
ather noLenanicke recogized laoar time guick nanLA for repars parfomred by
eqeien ed autaraive tedidars Lang hard todls, whidever is gedie. Wen
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lessaa e aonpasation is detamined ude this sedion, the fadtors to ke ghven
Conackr tion Mgt inducke the copansation pad by aher manufaduress o ther
Oedlers, lie retail price deders darge therr retall austorers for parts Lsad to perfom
smilar \ ak ad pad to dedlers for parts, ad tre prevaling wage rates, induding
endoyn et bendits, bang paid by deders ard tre prevailing retail lator rate posted
by dede s in the comunty in which the dedler is dang bueness if the prevalling
rates art [nices ae ndt unessorelde

Sjc 4525740 Verification of complaints. |f anatar vehide thet is coered
by ana uadure’s wararty ar senice contradt is lraugt to adedler ad the onrer
destie acoem the, if verified, aoud reesoneldy leed to a covered warrarty o
senice <artratt reparr; the deder shall neke a diigent ad ressorelde attenpt to
verify th; oarg’'s compaint, ad the menufadurer ar adiminstrator shall renourse
the ckgle <or the adtLA dagnoss time goart a the dedler’s aumert wararnty laboor rate,
whether )r it acovered defect o fallure is dagnosed . I, after a ressorelde effort
the cederis urelde to verify the oaner's comdaint, the dedler shall notify the oarer
in witin ; of the dagnostic steps parfomred ard the dagnaostic resuls,

Sjc 462570 Compersdion of repaiing franchisee. When a noar
vehide tlat is covered by amanufadurer's waranty ar senvice contract is raugt toa
Cedler thit hes afrandhise o sell te inemake of notar vehides in this dtate, if e
Ceder d temines a oo vehide covered by the frandhise hes a nonoorfomty
cowered by te mandedue’s waraty o a necessaty repar coered by te
manuac urer's senvice contrad, andif the dedler sulosecently fixes the nonoanfonmity
a pafo n3 the covered repar, the manuUfadue shall pay e deder for tre laoor
assooate | Wihfixing the nonoonfarmrty or performing the covered reparr,

Sjc 4625780 Conparsdion for manufacturer or  administrator
requirel lents. @) If anmanuiadirer aran adinistrator requires afrandhised dedler
to pafo ma dagnosiic task et lesck 1o, coud ressoreldy leed t ar confins
copeti >hof arepair covered by avaranty ar senvice conrad, tre menuiadurer ar
administ aar shall reimburse the franchised dedler for the adLel dagnoss e a tre
dedler's  umart waranty laboor raie, and the labor shall e corsdered labar over ad
aowe th: labor thet is induded in an applicalde puldished labar tine sancard or thet
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Was perfamred by the repaiing tedrnidan

() If anmauedurer o an adminstrator recuires a ceder o dederdp
endoye ; toddan prior gaaovd befae parfoming arepar covered by avnaranty ar
senice (antrad;, e menufadurer or adinisrator shall reimburse the dedler @ tre
Oedler's | omrd warranty labor rate for e adLdl tine goent by adedeship endoyee
toddan treprior gaorova.

(1) If a manuedurer ar an adminstrator requires a deder o cedledip
endoe o axiad fadoy pasord in ade to ddan upudised dagnosic
prooesse O repair [raoeciures ar to clarify dagnostic processes o repalr [raosclLres
tre nan fadurer o admingtrator shall reimburse tre dedler & the dedler's nomd
warany laboar rae for the adid e soert by a dedersnp enpdoyee o ddan te
infomet an

K) If amanuadure ar anadministraior reouires a dedler o transt digital
Imeges,  idso ineges, hatoggd s docunernts or ather eterid 1o the manufadturer
for pia gorod of waraty a senice contradt repairs, e manufadurer shal
reimburs; the dedler for the adilel oodt of traramitting e eterial.

S;,c. 452570 Timely paformance, (@ A noar vehide manuiadurer ar
manufec urer's subsdary shall imely

(1) pefom ad tawh a polcy ar procedue, ey ot caLee a
Ceder t© ke udde to timely parfom a manuiadurer's warrarty ddligations Wih
reoectt anoiar vehide thet the dedler hes afrandnise tosell; ar

(@ comparse its o vehide dedlers for waraty part a te
prevaiin; retal rate acoadng o the requireens ar ane fadors set aut in this
sedion, > uda the shedlle of compersation proviced the dedler desaibed in this
et

() Aremvehide nmeruiedurer o menufadurer’s suiosdiary shall comenee
ad aam)lete repairs o nanterae coeed by a rewvvehide waranty or senvice
dan as qllickly as posside adwithout urtessorelde deay.

Sc 465780 Indemificaion A menuedue o manufadure’s
subsidial / shall indenmify ad had hermiess its frandhised dedlers againgt a court
judgren for caregss ar asettlerrent agread to by the manufadiurey, induding cout
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oosts ad ressorelde atomey fess of the notiar vehide dedler, arising aut of a
copai t dam o cout adion réaing to te dleged defecive negigat
manuiec ure assamily; ar desgn ar a rew ot vehide, part, o acosssary, o o
ather fur aiors by the menuUiadiure, factory krandh distributor, or distributor krardh
leyadlt le cortrd of the dedle.

Sjc 462570 Repair of air emsson related componas A deder ar
reparr fa ility ey ndt repair or redace anair emisson rdated caporEt nanoiar
vehide lat requires emisson certification wthout perfoming ae the repar is
conpef anemisson test to verify et the repar is effective. A manuadurer o
aoming aor ey nat refuse to fully reinourse adeder a tre deder's cumernt houty
waranty rate for perfomance of an emisson test required ude this sedtion for a
repair ar redecament thet is covared by an emisson ddfedt warranty, aher warrarnty,
orsenic contract

S 4525800 Poner train requirements. A dedler or repair facility nay
nat rgee. O redace apone train caTparet ananolor vehide et is goaraisd in
this date wihout perfoming aee the reparr is comaete, the necessary test toconfim
tret the repared o redaced comporat s gperding within e manufaciurer’s
spedifics iors. A maruiadurer ar administratior ey nat refuse 1o reinourse a deder
dtreck e's aurat houty waranty rate for perfomrance of the test required ucer
this sedti nto confirm thet argpeired or rgdaced poner train coparert covered by a
wvarany ar senvice contrat is gperaing within the manufadtiurey's spedifications.

Jiec 4525810 Provision of altemate transportation, (@) A notar vehide
maruiec urer ar adminstrator shall provice, & the manufadiurer’'s eqoanse, ressorelde
atemete trangoartation for anoanar wieee vehide is covered by aneqaress warrarty
aranat lozed senvice dan if

(1) tevehde is usde o inoperade ad hes N raugt o a
frandise i dedler ar to asubooniradting repair facility wwaking in cooperation wih te
franchie i dedler;

(&) covered repairs canat egin the sare warking day becauee of e
deason of the manuadurer ar adminstrator to require prior gorovd befare tre
deder miy commeroe the covered repairs, ad
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) for any reeson beyad the conird of the dedler, ad prior o
ey at e ddaned thet sae cy o repair parts for e vehide recuired by tre
narufec urer ae nat avallable a the dedlership ard tre manuladiurer or its authorized
Ugdiers cana provick te repair parts Within wowarking days

) Armanuadureris in coniance with the provsions of (g) of this sedion
if the mmuiadurer autharizes the repaiing dedler 1o provice reesorelde altermete
trargoat iion for e oarer a the menuiadurer’'s eqanse

0) Wenadse is athaized to povde trarspartation the deder shall
dtenx 1) provice arenta vehide thet is asimilar oo, or hes smlar cheracteristics
to e A\ ner's vehide, thouoh its oan rentid fleet ar from the fleet of aather renid
seqyecy

0 A nauadue o-admindrator shal ranburse tre onrer or the dedler
for the diat of tre rentd in tre sare mame ad tire frare the manuedurer ar
admnstrator Lsss to remourse tre dedler for warranty repairs, ad the marnufadiurer
ar aoimitl strator ey nat inducke the renial car eqoarse in e eqoansss thet ae ussd to
aavpae the deder 1o aher dedlers for audit puposss o for the punposss of prior
warary gorod.

Jpc 4525820 Sdection of dealership. A manuadue o adminstrataor
ey nd require or cause, for any reeson a nolar vehide oarg' 1o take a vehide
coered )y awaraty for waranty repair to a dededhip in this sate aher tenthe
manuac urer's frandnised dedlership dosest to the notar vehide oarner's rescence o
totrela ation whare the notor vehide's nanoorfonrty becanre gparart to e notar
vehide cwne;, whidnever is doser. In any Gase invalving Warmanty repairs or senvice
contradt repairs, the oo vehide oarass shall hae e gation for any covered
repair, it have the vehide toned to ard repeired & the manuiadiurer's eqoaree by tre
dedersh >thet sad the motar vehide to the nrotiar vehide onrer if the dedlership is
within 35miles of the location whee tre vehide becane ingpardde de to e
ook mty.

Sic 462580 Huwzardows materiad, (8 When a wararnty ar senice
conradt epair results in the renovd of hezardous or potentially hezardos meterid
fromanaar vehide, the manuiadurer o admingrator shall remourse tre repainng
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Oeaersp for the ressordlde oodt the dedladhip inours thet resuts from ar is
assooate | with the disposdl of the meterial

) A manuadurer ddng busness in this sate shall notfy its frandhised
Cedlers ' any hezardous ar potentially hezardous meterial, induding adoestos in brde
inings, antained in e ot vehides and redacaernt parts it manufadues o
dsribu s As pat of the requred natificaion, the nmenuiadurer shall provice
recomm nobd proceclures for the handing and disposdl of the hezardols o potentially
hezarda Smetenid and shall assure ary liaboility e dedler ey later inour for the
herding ar dsposd of the hezadous o potentially hezadous meterid if the cldler
folows tle menufadiurer's recomedsd hending ard disposdl frocedires

JC 4625840, Davegss before delivery to carrier or transporter. A
manuec urer is liable for all cnveges to a revmaiar vehide manufadured by tre
marufec urer before delivery toacanier ar ransporter. If arewaiar vehide dedler
cetamines the nethod of trarsportation the risk of loss pessess 1 the deder yom
oeivery 1+ e revnaar vehide to tre camer. Exoepat as proviced in this section
trensk  mwss from delivery of a rewvnaar vehide rerars Wih the manuiedurer
untll the rewvmoior vehide dedler ar tre rawvimotior vehide dedler’s desigree aooets
the rew naarvehide ramtrecanier.

Lc 452580 Davege duing transit, (@ If a rewnoar vehide is
caegec While in transit wentre manufediurer desigretes tre canmier or the ears of
trangoatt iion, arif arewnotar vehide is athenaise caveged befare delivery tothe
Oeder, t  dedler shall natify the manufedurer of the cnvace within three waking
cas o wihn addiord tine as authaized by tre frandhise ageaet of te
aoouren eof tre delivery of the revnotar vehide and reguest authorization framtre
maruiec urer to repair the danreges o redace the parts ar acoessaries canveged

() If the menuiadurer refuses or fails to autharize reparr o redecenert of
the dam ge within three waking cys after the marufadiurer receives natification of
cavee ram tre deder, onretp of te rew noar vehide reerts to tre
maruiechiure;, ad the deder does i have an ddigation, finandd ar athewse, for
the carmiesto the reviotor vehide

4 Armanuedurer ey nat fail to disdose in witing to arevnaar vehide

CSHB 182( ) -24-

New Text Underlined [DELETED TEXT BRACKETED]



@8&356'&]6354N%NNBGEQEEE@I@ﬁB@m\]mmthH

WORK DRAFT WORK DRAFT 22-LS0239YL

Oealer, a tretire of delivery of aremvntar vehide, the reture adextert of caece
ar post+ lanufadiuring repairs mecke to arewvimatar vehide While in the possesson o
uch th: contrd of the manuiadurer if e cost of the postranuiadiuning repairs
exsads hee paroart of the manufadiurer’'s sugpested retail price ar ananournt Sated
in the m nufadiurer’s policy regarding disdosure of cavege Whidever is loner,

K) A maruadureris nat required to disdose to a rewnroiar vehide cledler
thet the ;lass, tires, ar lunpar of arewnaiar vehide Was caveged if the carvaged
e hes angdaced with arigndl ar conparade euiprent

0) This sedion does ndt refieve the dedler of the digation to cooparate Wih
the memfadiurer as necessaty in filing atrargpartation cavage dam with e carmie,

Sic. 4625830 Dsdosure of daregss (@) Before enteting into a rew
noar \clicle sdles contrat, arewvnratiar vehide desler shall disdose in wiing toa
purdhese «of the rewnoiar vehide any knoan danvege and reparr to the revaiar
vehdei the damage exosacs five paroart of the manufadiurer’'s suppested retail frice
& caloul Lirdlat the dedler's athonzed waranty rate for labor adparts A revnoar
vehide cedler is it required to disdose to a purdheser thet glass, tires, buners o
oo8TEiC parts of arewvnoiar vehide were caivegpd a ary tine if the danveged item
hes loean reaced with ariginal ar coparalde equipent. A redaced partis it part
of the au nulative cbnrege required o ke disdosed uncr this sulosedtion

() If dsdosure is at required und this section, apurdheser ey nt revake
o resin | asdles contradt dLe o tre fact thet the rewnatar vehide was cireged adl
repaired )efare conaeion of tresde.

() Inths sedion

1 (1) "ocosretic parts' meas parts thet ae ataded by ad @an le
redaced intold thaugh the Lee of sarews, bolts, ar ather festenars withaut the e of
wadng >rthamd cuting adindudes winoshieldks, bunpers hoads o tim panels

@ "menufadiurer’s sugpested retall price” rears treretail price of th

newno D vehide sugpested by the manufadurer ard indudes te retail delvered
jrice su' gested by the manufadiurer for eacdn acoessary ar item of gationdl ecuiprent
physcal / atiached to the rewvroiar vehide & tre e of delivery to the rewnaiar
vehide cjaler thet is ndt indudsd within the retail rice suggested by the manufediurer
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for e rematar vehide

Slc 462580 Dsoimination. A manuedurer nmay nat unfairly
discimi ae amag rew noa vehde dedes wih reyedt to warantly
rembud ments o authaity gated new natar vehide dedlers to nele waranty
adustingits wih retall cLstic.ners

Article 6 Sales and Service Contracts

S 4525900 Title transfer. A deder may nat transfer tretitle for arenar
usad\eh de toabuyer befare frendngyis final adocapete

Jiec 4625910, Sales contracts, (3) A notor vehide sales contradt Ut e
in wuitir 1, 9gned by bah tre seller ad buyer, ad conpdeted &5 to all essentid
provisial s befare the sgning of e contradt by tre buyer ad befoe delvery of te
vehde tebue.

(A deer eyt ddan asgned moar vehide sdles cortradt from tre
buyer unil any finanang tems reflected antre notar vehide installment coniract are
final ad corpete

0 Nowteandng tre requirerats of this sedion if a dedler arangss
firenarng for a buyer; the ceder ey deliver e oo vehide to the buyer befare
final gorod by trefinanang entity if

(1) te bue adseler sgn an ageaet sparate from e nolar
vehide listallment cotract anan 8 12 x 11 inch dheet of g thet dlearly ad
oorscu )usly infoms the buyer thet final finenang arageerts have na yet en
gpoa ad tre dearty sats aut tre avout thet will e franced e ad
peroertace e of the finance drargg e aount of the finence drarge, the ruer
adfreq ey of payrets adtrearout of eech paymert,

(@ the e agearat dearly ad congacuoldy infoirs the
buyer th t acoeating delivery of the vehide befare final firenang gorovd ddligetes
tre buyg' to tams of the oo vehide sdles conrat if the tans an e sgoaae
ageareft aeidenticd totre tems finally gyaroved by tre firenang entity; ard

S tre sarate ageaat provdess et tre sparde ageaet, tre
matar v licle sdes contrad, ad ary ad all ather conditiars of the purdrese will ke
vad if aly of tre tenrs cortained in the sgparate agearernt ae drarged by ether e
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Cedler o the finenang institution as acondion of sale or Airdl finending gaprovel
(D If abuyers final firanang is N gaaosd within saen busness days
from tx cHe of the sgaEe agearet ad & a resut, the tramsadion is
conpete d the dedler shill reium the buyer's entire coan payvert, ard the buyer's
tradein, f any, shall ke reumed tothe buyer in te sare condition adwith nat roe
then 10 mies acoumuated an the odorel from wen e ndiar vehide wWas
dehverec totre deder.
Q In this sedion, "sales contradt’ induidkss an instaliment sales conradt, a
shortter asdes contrat, adasingepayent contract
Sjc 4625920 Hnanang coeraon pronibted,. @ A nanuedure; a
manuiec uer represeniaive, ar anofficer ar et of a manuiadurer ey nat coaee
o dtem it 1 coeroe a ot vehide dedler in this date to sell, assgn o trandfer a
moar v hide instalment conradt to a spedified firence carpany, to a dass of
firence  Dmpanies ar toandther speafied person
() A nmanuedurer, a marudurer represeniative, an officer ar agart of a
maruec urer, ar apaso affiliated with the menufadiurer ey
(1) offer to provcke infomation to a dedler concaming a praspedive
ausaTe W coniads the nenufadiLier or a parson affiliated with the menufaciurer
aoout tre manufadurer’s or distributor's produds ad
(@ condition tre provsion of the infomretion referred o1in (1) of this
LUmssdie nto adeder antre ageaet of the dedler tosell arlesse anroiiar vehide to
tre s ective astiarer only if trefinenang ar leesing for tre transadion is dare by
afinendt covpary o leese aonpary thet hes arelatiorship o is affiliated with tre
maruec urer.,
0 The provsars of () of this sedion co at prohilt afirence anpary ar
leesear iany thetis affiiated with amenufedurer fram
(1) senvidng existing loars ar lessss, induding aranging firenang ar
alease uin the metLty of anexisting lcan or lease;
(2 negtiating with anexisting dettor o lessee Whois in dfait uckr
thetem of alcen o lesse, induding working with a dedler to reiake ar dgpose of a
motor \clicle retaken framtreexsing odaiar or lessees ar
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S provdng infamretion concamning a asaer Wo quidifies
purdnese arenvrotiar vehide unckr anrotiar vehide purdrese progamgoarsaed by a
marUec ue for faday endoyess manuiadurer retiress, or factory vendas ar
uche dhe ressoddy smilar rew vehide pudrese pragam difered by a
manec uer ar dstributor.

9o 4625930 Service contracts, (@) Anotor vehide senvice contradt Muet
ke in w tng ad cortain all essentid provisions regading the adhrinistration of the
conradt |f ackdler presents asenvice contract to the aLstaner & an "application’ for
acora | it must ke dearty ad congacuoldy marked as an gpication ad muet
dsdose te gdicalde ruies for daaningafinal senvice contract

) If asenvice contradt is inducked in a ot vehide sale, the seller shall,
lefae  livery of the oo vehide, gve to te buyer a witten dateent with all
pertinen blark goeces filed in thet shall e 9gned by bah the buyer ad seller ad
thet dedl y ad consaicuoLdy

(1) exdairs thedifference lbewean asenvice contrad adawarany,

(2 dsdosss e meker of ar daligar antre service contract;

(3 desaibes tre relatiorship keven tre meker ard the seller of tre
Service cred;

(@) for avehide thet is aussd vehide, natifies the lbuyer thet the sefler
may nat isdaim indied warranties if treseller is the meker or ddigor of the senvice
corat ad

(5 indudes all aher dsdosures reguired by law

( Adeder mey nd disdam ar limit inplied warranties for anotar venide
for whc the deder is a meker of a senvice contradt sad for thet notar vehide,
Honee adeder ey disdam ar imit inpied warranties as ahenuse dloned by
lavy reg rdess of the reke ar mocH of the naar vehide if the dedler is merely tre
seller, re e ek, of the service contradt ardl does na ahenise exdernd any witien
warati - antrenaa vehide tretis purdessd

( Inthis section "maker" mears the parson thet mekes, frames, adexeautes
asenMd aonrad ad asunes ary dligetion dLe to the purdhess, but doss at
inducke; cedler if the dedler merely sells the senvice contract &s the agart of asenvice

CSHB 182( ) -28
New Text Underlined [DELETED TEXT BRACKETED]



HBBBNBNENNNB@Eb‘Iﬁﬁﬁtﬁl@ﬁ@moo\lmmhwml_\

WORK DRAFT WORK DRAFT 22-LS0239\L

cotrad c
Article 7. Msodlaneous Provisions.
S:
selesper
fortre a:
rgaresen a

()
naufec u

adingint
FHIOEG
S:c. 45625980 Requirerrent of principal place of business, () A dedler
shal allimes manan apinapa pace of busness in tre sate The princpel
pdace of  bueressmue inducke a pamarant bulding thetooniains, aa mninum an
estaish :doffice ardanestabished sdesoom
() Toqualify as anestatdished  dffice undkr (8) of this sedtion tre office Mt
(1) cotan & least 40030.a€ feet of floor Joece in apemarert ad
endosed buldng ad
(@ b apae wee bods recads ad files required by te
depatt rtae ket
(«) To qualiy & an estakished sdesroom urdr (@) of this sedion te
sdesroal | mat
(1) cortan a lesst 400 soLae fet of floor goece inapamarat ad
endosed buildng
(@) dsplay, arlelocaed imedately adecart to, asgn having kiodk
letters Nt less then six indes in hegt an a contrasting kedggroud clearly ad
disinctly desgreting the track rene of the lueiness, unless prahilaited by lavy
S keapace awhd tre bueness of bartering trading ad seling
motar vt hides is camed anin good faith an an agang bess ad whae the dedler
can ke naded by the pubdic & ressorelde times, ad
@ e apae weae bodg recads ad files required by tre

cepatt rtaeket
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(0 An estalished sdesoomindudes tre area cartiguous to e preisss an
wWhdh  : sdesoomis located fout doess natinduce atert, atenpaay sand or e
tepod youarters

Sk 4525970 Arbitration. A frandhise ageaent, whether witten or ord,
leven | Nt vehide dedler ad a menufaciurer shall ke corsickered to cortain an
ageaTe t to suonit adgoute uda this dgaer to aratration urolr AS 0943020 -
(04318 (Unfom Adatration Ad) if ether the noar vehide deder o tre
maruiec urer eects to hae the dspute cetemrined by arbaitration. For the arbaitration
the no( r vehide dedler ad tre manufadurer shall eech sdet ae arbatratior, ad
lahpai esshall select tre third aratrator.

Article 8 Generd Provisions,
¢ 4525980 Applicability. If aprovison of this dgaer corflicts wWth
axther rovson of this title, this dgter contrds

Sic. 4525990 Definitions. In this dgpter,

(1) "admnstrato’’ mears a parson Wo adminsters ary pat of te
wvaraty coaae for arewar Lesd vehide or the senvice coniract for arewar Led
vehde nberdf of a manuiadurer or audis ar e@ines a deder’s pafommane o
adhnist alion of a senice contrad, of a warranty, ar of manterene ar repairs
parfant  anoovered vehides inthis States

(@ "oroker" mears arange ar offer to arangg, for afeg, commision
oraher duelde consderation atrarsaction invoving thesale, purdrese, or lesse of a
rewvnd )r vehide by arevnaa vehide deder o by a o vehide salesperson
adinga le dredion of arennaar vehide dedler,

(3 "dedle’" mears arewvnoiar vehide dedler o ussd natar vehide
Ceeler;

(4) "dedlership’ mears the lbuaness entity thet is goerated by andiar
vehdec der,

® "distributor” rears apason ar entity Wo sells or distributes ran
ar usd i lotor vehides to otar vehide diedlers ar Wo meintains or sernc distributor
rgresn  tives within or tothis Sate tosell ar distribute revvar ussd ot vehides
notor v licle deders in this state In this paraggan "distributor representative’
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mears a rearesaniaive enpdoyed by a distributor randh distributar, o whdesdler
WD o dstributes revvor uesd nrotior vehides to frandhised naiar vehide cedlers
inthisst te

© ‘dstibutor radi' meas a krath office aniared by a
distribut r o whoesdler wWo sells o distributes rew o ussd notior vehides 0
frandhise j ot vehide dedlers inthis Sate

(/) 'fectory bradt neas a lath office mananed by a
maruec urer for dreding ardsupenvising the representatives of the menuiadurer,

© ‘family menbe" nmeas a goose child, stepchild grandahid
sepyan chid, perert, sepperent, brather, teptrathe, sister, or stepsiste;

9 'franchise' meas anod a witten arangaret for adefinte ar
inoefint  periad In wWnch a maruiadurey, distributor, o ot vehide Whdesdler
gas toanutar vehide dedler alicense, sales ad senvice agearert, ar conradt of
ay knc to Lee a track nare, senice mark o relaied characteristic and in whidh
thereis ; communty of interest in the whoesale o retail marketing of rdated notar
vehdes  Svioss

(10 'franchised’ mears having afranchise

(11) "fraud' indudes ajpramse or reresaniation nat ek honestly
ingoadi adanintentiond falure to disdose aneterial fact;

(12 ‘"goad fath' nmears honedy in fact ad the dosenation of
e mrerad sandark of fair dedingin the track:

(13 ‘"lease" nmeas a coract by Wndh a person oanng a naa
vehider ; toadhe pasntre right to possess, Lse, adenjoy the natar vehide
for aspeified period of e in edrange for periodc payernt of astipuiated price
adinwi  teweoftrevehide is gartedfor apaiod of 2o noenortis

(14) "inemake’ mears a rewnoiar vehide thet is dffered for sdle,

lease, ar
mark
(19 "manufadure’ mears a pason a the parsons subsdiary Wo
nmaruec u
adnmng a

-31- CSHB 182( )
New Text Underlined [DELETED TEXT BRACKETED]



@BB%NBNﬁBNNB@EQ@Gﬁ@I@ﬁE@m\ImmthH

WORK DRAFT WORK DRAFT 22-LS0239\L

(16) "menuiadurer representaive’ mears ay enpdojee a i of a
manuac urer Wo agpgss in e business of contading a menufadure’s respecive
frandiei degles for te pupoe of meking o ponairg tre sde of te
manuUiac urer's vehides, parts, anoessones, ar Seices,

(17) "motor vehide' mears a noar vehide thet is recured to te
regstere Jund AS 2810 bt does nat indude anaiar hae, arecreationdl vehide,
arantt rcyde;

(18 "motor vehide dedler” mears apperson aher trenanmanuiadure,
wosel , leases, solicits, brakers, or aranges for sde or lease, of three o moe rew
o wed noor vehides in ary 12 corseauive montts, regardess of Wo onrs e
vehides, "motor vehide dedler’ does nat inducke

(A a receve, tnstee admingrator, executar, guadan ar
o her pasn gapanted by a cout or a pas parfaming duties & a pubdic
oficer
(B) aparson dgpasing of anotiar vehide aoopired and actually
uedfor tre parsoris onn ue ar for the e of afamily e of the pason
ii e vehide is aoguired ad wsad in good faith ad it for the purpose of
'‘ading e provisons of this dhepater;
(© apasn wosells noar vehides & an inodrt of tre
asas prinopel busness lut wois it engeged primerly in the selling of
ricar vehides
(D) anendoyee of anaganizaion aragng for tre pudrese
meese by the arganization of avehide for e in the arganization's business
(B) apudication roadad, or aher conmrunicatios eda
hen egpopd in e bueness of advertisng ot nat athenwise aranging for
esde of anoor vehide onred by anather parson
(F) apasn aoquiing an interest in a ot vehide for a
flmily menoer of e person

(19 "motor vehide salesperson’ mears apasn Wois endoed b
a oo Vende dedler &5 a sdesperson ar sdles reresantative to solict, sell, leese
lraker, Gredange maar vehides unde the dirediion of anoiar vehide dedler,
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(2 "mew noa vehide' mears a natar vehide thet hes nat e
previous - sad to and regstered to aparson excet adistributor, wholesdler, o notiar

vehide ;aler for resdle
(&) "rewnoar vehide Oegler” mears anaar vehide cisler for rew

otor e licles or for nevward usad notiar vehides,

(2 "sae' nmears tre isuae trander, agearat for transiey,
edue, gift, dedge hypathecation or motgege in ary fomm whether by trarsferin
st o ithewse, of a oo vehide, an interest in a notiar vehide, o a related
franchiee

(23 "service contradt’ mears an optiordl ageaEt thet is sarde
from a Satrad for tre sde of a naar vehide, ad thet covers cartain reparr ar
nanterance fundions beyad coarace provicked by avnarranty,

(24 "termnate’ indudes nomanend

(& ‘"used oo vehide' nears a noaor vehide thet hes ken
previous y sad to ad regstered to a parson ather then a distributor, whdesaler, ar
notor\elicle dedler;

(20) "used nrotar vehide dedler” mears anrotiar vehide desler for ussd

notar\elicles.
*Sec 10 AS 4550471(0)(33) is anmackdioread
(3 voating AS (866 [AS 0866010 - (86600 (motar vehide
Cleglers)
*Sec 11 AS 550471(b) is avadkdby acdng arenvparaggadh toreed
(43) vidating AS 4525 (motar vehide trarsadtions).
*Sec. 12 AS 4550572 s amenoed by adding arensUiosedion to reed
() AS45303a2 - 4630356 cb nat goply to adion taken by a pason o
ooy 1dh AS 4525 ar to adiion refrained from by aparson in ardier to conay wth
AS 452 (notor vehide transactions).
*Sc 13 AS(BER0I5 BEG200 (866210 0866220 0866230 0866240
D B0 B6 K0 0866270 0866280 (86620 (866300 (866310, 0866320,
D 0866330086 30 adAS 4550471(b)(34) ae repeded
3 *Sec 14 T unoodied lawof the Sate of Alaska is avaoked by addngarensedion o
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reed
APPLIC ABILITY. Sedions 9, 11, ad 120f this Act goply toafranchise, as thet tam

is cHfiredin AS 45259090 tret is erteredinto anor after the effective date of this Act
*Sc 15 Tin unoodiied lavof the Sate of Alaska is amenoed by addng arevsedion o
reedd
TRANS 1iON. The mnnmumfloor goece requireernts for an estaldished sdesoom
inMpossduclr S 4525960(0), enedtedl by sec 9of this Act, donat ppply to anrotar vehide
sdesoomthet  as inexstence anar befare treeffective ceie of this Act
*Sec 16 Th ; Ad tekes effect July 1, 2002
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Tony Knowles, Governor

RO. Box 21149

Department of Labor and Workforce Development Juncau, AK 99802-1149

Phone: (907)465-2700
OFFICE OF THE COMMISSIONER Fax: (907)465-2784

Apil 2, 2001

The Honorade Randy Philllips .
Chair, Serete Labor ad Gommrerce Gomrittse
Capito, Room 138

Junesu AK 0L

Dear Seretor Phillips

| request thet you sdhedule Sarde Bill 46 raising the minmumvagein
Nmzrﬂmap@mﬂmm E "

Alaska prides itself anlbang arich state, nat only in returdl resouross, [t aso
gopartunities. But aur curent rrrlrerV\ﬁalrs1 loner tren California’s, esh S,
arﬂ_OegﬂsAsr’gepJ"ertvgllv\%m mu@mlluﬁge%m Ieevel
minnum hourdy wage will eem a G pacat poverty
whdhis ﬁzemvfo%famw of three DY

Using fouth 1988 Departrrert of Labor cita, gpprainetely 14000 Alsska
workers, ar 55 parcent of the wage ad salary erpoyrent, receved hourdy waos
beven $666 ad$674. Cortrary top?lla. r belief, the mejonity of these Warkers ae
aolits, ot tsanecas earking anther first jolos. The nedan agp of Alaskans waking
in typically lowpayingjolos, suth as Waitresses ardiwaiters is 29 sales derks, 34
camaywakas 32 adchidcare wokers 27,

Nbwarking Alaska family should deperd anajob tret themin poverty. Sereie Bill
46reocgin‘zgestkevaLe aIINaﬂasmaie?adtreﬁgittoemachmlivaue

Ve

Pease meke this bill apriorty of your comittee and sohedlie it for aheaing som
Your favarade corsideration of this request is very muth goprediaied

Sincerely,

Ed Raregen
Commissoner



Use Caution Before You Borrow

More homeowners than ever before are at risk of losing their homes and
financial security because of a growing practice in mortgage lending called
"predatory lending.”

Predatory lenders are unscrupulous lenders who make loans with exorbitant fees
and/or costs, high prepayment penalties, hidden balloon payments, up-front
premium credit insurance. They often lend to people who can’t afford their loan

and use a variety of techniques to strip equity from the homes of these
vulnerable consumers. The result is often heartbreaking; homeowners who lose

the homes they had owned outright in exchange for a relatively small amount of
cash.

Most lenders abide by a code of ethics, disclose all lending terms and lend
money only to those who can afford to repay it. Not so with predatory lenders.
Federal and state legislation across the country is being considered to stop these
lending practices. The first line of defense however, begins with each individual

borrower.

Here are some tips to help you protect yourself against predatory lenders:

* Know your lender. Get references from friends, family and business
acquaintances. Use established companies with good reputations. Call the
Better Business Bureau and see if they have a lot of complaints.

* Beware of door-to-door sales, telephone solicitations and TV ads that sound
too good to be true, especially from lenders you’'ve never heard of or done

business with before.

 Don't be pressured by a loan officer. Sales pressure usually means the
salesperson is looking out for themselves, not you. You can change your

mind.

® Shop around. Compare fees, interest rates, and other terms. It takes a little
effort, but you can save a lot of money.



* Never sign blank documents. Always know and understand what you are
signing. Don't hesitate to ask questions until you understand what you’re

being asked to sign.

» If the terms of your loan are suddenly changed at the closing table, refuse to
close. Often predatory lenders will add fees or costly insurance at the last

moment and will pressure you in to closing.

For more information about home mortgage loans, serviced in Alaska by
Alaskans, contact First National Bank’s Home Loan Center at 561-HOME (4663).
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Gooeming preceay lenckrs & inmrordl, honewa, doss ndt tell Ls vt resch ke
doe Smiary, criticizing barones for inpulsve boroning ardgpedng doess mat ke ino
aoount tre et falures thet erde precetary lenois toflounish adexlait ursgahisticated
barones Nordoes it addess the serious negetive externdlities thet preckiary lending inflicts,
It ony anbaroness [t ansoaety & large intreformof barkiuataes, foredosures, povarty
addaeiaaing nagoatoock

Toadatetre e bgyadtreredmof nod acoustios ve resdto cemire o
incentive sudures inthe hone natgege atket have fuged precktary leding ardhotrese
incentives eanloest lecournterad Intis artide, veentak antreetass. Weag etrat e
maket incenives thet historically led leohrs to e gaceinaredit raianing hae gvenvaytoa
maket Wae lentls eanproit frameqaaiting renvinfomration asymretries iothe detinert
of ursgdsicaiedbaronas W futher age tret goamat intenvertionis rescedtoauo
these lending douess adprgoose arenvedy- suitaboility - thet is reronly tallored to actless
thee hans

The Artide praossch infour parts.: Fdloaing this infrocudion inSedtionl11, veickentify
five pradens assooated withithe various leding pradioss thet hae beendreracterized &
preceay. e ddire preceiay lending s asyotane of dousve lcentems o pradiicss et
invave aear noe of thee five radens

In Section HI, veelegnby desaiking the infamration asymreties thet until recently led
toaredit raianing Ve thendesaite hovdrargss intre financa senvices market hae atered
treconentiod e notgece arket. In particuiar, veagLethet aninoreese intre arourt
of capita avalalde for mortgpgss detosecunitization, inoessed incertives for ledas to
Soedidize inledng tolovadmockae inare barones adrevnfonration asynreties
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Pecatay ledng- exdaitative hghaod Icars toranve larones resuiing insoaing
raes offoredosures - hes donreieditre headines inrecart years 1 There is fierce e 0
oMot 1o rejoad tothis surge inpreckiay loans2 Too diten the cete ey preckiary
lending hes benaoudedinod temrs: Quoorats of precktay leding air eqoosss of
ursaupuiaus lenchrs ard diabaical tectics. InclLetry supparters antreather herd uesiontre
sriosness of precktay leding dane barones for tharr prafigacy, adassart thet exsing

raredes suffice

1 The Coalition tor Responsible Lending recently estimated that predatory lending costs U.S. borrowers S9.1
billion annually. Eric Stein, Quantifying the Economic Costof Predatory Lending (July 25,2001)
(available at <www.responsiblelending.org/CostofPredLend.PDF>); cf. Robert E. Litan, A Prudent Approach To
Preventing "Predatory " Lending 3-6 (W orking Paper Feb. 2001) (tracing the corresponding growth in the subprime
market) (hereinafter “Litan, Prudent Approach™). One of the most noteworthy indicia of the rise in predatory
lending has been an unprecedented rise in foreclosures across the country. Between 1990 and 1998, when interest
rates were dropping, the home foreclosure rate increased by 384 percent. See UNITED States CENSUS BUREAU,
Statistical Abstractofthe United States, Banking, Finance and Insurance, Table No. 823, “Mortgage
Delinquency and Foreclosure Rates: 1980 to 1998" (1999). The bulk of these foreclosures actions involved
borrowers who had subprime - including predatory - loans. See Cathy L. Mansfield, The Road to Subprime "HEL'
was Paved with Good Congressional Intentions: Usury Deregulation and the Subpritne Home Equity Market, 51
S.C. L. Rev. 473 (2000); see also NATIONAL TRAINING .AND INFORMATION CENTER, PREYING ON NEIGHBORHOODS:
Subprime M ortgage Lending .and Chicagoland Foreclosures 11-21 (Sept. 21,1999) (available at
<http://www.ntic-us.org/preying/preying.html>) (hereinafter cited as “PREYING ON NEIGHBORHOODS”) (noting that
in metropolitan Chicago alone, foreclosures nearly doubled from 1993 to 1998. Subprime lenders and services
accounted for 1.4 percent of the foreclosures in 1993, but 35.7 percent of the 1998 foreclosures).

Predatory lending is highly visible; however, gaps in reported data have hampered efforts to accurately
assess the extent of the problem. In December 2000, the Federal Reserve Board proposed remedying that gap by
expanding the types of data that must be reported on home mortgage loans under the Home Mortgage Disclosure
Act (HMDA), and by expanding the nonbank entities required to tile HMDA reports. Under the proposed
regulation, HMDA reporting endues would have to report on all home mortgage refinancings, home improvement
loans and home equity lines of credit. In addition, lenders would have to report the annual percentage rates of these

loans, regardless whether the loans fell within the Home Ownership and Equity Protection Act or whether the loans

involved mobile homes. See Federal Reserve System, Proposed Rule, Home Mortgage Disclosure, 65 Fed. Reg.

78656 Dec. 15, 2000).

See, e.g.. Lending Group Forces Delay of Predatory Ordinance, NATIONAL MORTGAGE NEWS, Aug. 24,
2001 (available at <www.thebunkingchannel.eom/comm/story.jsp?story=TBCMJK30YOC>) (reporting statement
by trade association representative that “his group is willing to challenge any local effort to regulate” subprime

lending).


http://www.responsiblelending.org/CostofPredLend.PDF
http://www.ntic-us.org/preying/preying.html
http://www.thebunkingchannel.eom/comm/story.jsp?story=TBCMJK30YOC

Goroaming preckiay lendars & inmord, hone, doss nattell s wWhet resch tole
dre Smilarly, aiticzing baroners for inpuisve boroning ardgeending doss it tekeinto
anourt tre rarket failures thet enelde predatay lencias to flourish ardexplatt ursophisticated
borones Nor doss it acdtess the serious negetive exterrdities thet precktary lendng inflicts,
nat oy anbaroneas kaut ansodety & large inthe famof barkryptaes, foredosures, poverty
addeeriaating neghbathoock

To adaetre ddee beyardte redmof o acousstians Weresdtoddanire o
inceniive strudures in tre hone margece alet have fuded precktay ledng ard ronvtrese
incentives canlest e countiaad . Inthis artide, vearbak antreetass. Weag etrat e
malket incenives tret historically led lendas toetpoe inaedit raioning hae gvenwayioa
maket Whee leolrs eanprofit frameqdating reMniamrelionasy m m etries tothe cetiment
of unsgahdicatedioaronas W futher ag ethet gpiamat intenvertionis nescdtoau
these leding aouess ardjrgpose arevedy - suitability - et is nerowly talored o actess
trese henrs

The Artide praceeck infour parts: Fdlowng this inracudion inSection 1, veidentify
five pradens assooated with e various leding pradiioss et have beendreradieized &
preceiay. \\é cHine precktay lending s asyrdtane of aoave lcentems or pradiicss et
invove aear nae of these five prddens

In Sedionm, welksgnby desaibing treinfamrationasynretries et until recently led
toaedt rationing Wethendesaribe ovdrargss intrefinanca senvioes market have atered
treconvarticrd e noigeoe arket. In particlar, eag e thet aninoreese inthe anourt
of capital avallabde for matgeoess dLeto secuitization, inaressad inoentives for ledass to
speddize inlerdng o lovard modaate innane barongs ad revinfamraion asymretries
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haeneck it possie for preceiay ledas tothnve. VWéagLetd the aconagae of trese
fioroes hes pracloed three raets for hone oigegs: apie marke, alegjinete Ugaine
ek, adapreckary et

The e narket provickss notgeoss olowwisk arones wihsrang aedit histaries
Legitinete Ui lendkers Woae usualy noteni@enclrs cater tolarones wolhae
eqaienedgyang for aedt bt W for aeressmar andth e, lack the stering aredernials
reschdlio quaify for pinelcars Preckiary lendars antte aher herd tarcgt rene pegde w
becaLee of historical aredit rationing disaiinination, treexadLs of barks framinner-ity
reghbothoocs addher soda adeooma icfoross, are dsooredted fromithe aredit natket
ad heeae wnerdde to pecHay lencrs' herdsel tactics

In Sedtion m, weaarduck by dssailang Wy preckiay lenckrs hae it kendivenat
by copdtiion Insum vie aartardtiet lecause of reputationd ardireguiatary cancens barks
adthifts sy anay fromlending to barones wotypically becare vidtins of reckiary
lenclrs Inaddtion veag et legtimate, noearksuqainte lencas womvewald
eqpect to aapeteith precktary lencirs have ecttedimerketing srategies thet cort resch
thevidin's of precetay lerding

Besed antis uncesadig of tre hone notgpoe market, in Sedion 1V, veask whidn
raecy o renedies would farce preckiary lediss tointermeiize the hermtret they cale To
tret ed veevduste edart raedes for redvessing preckiay lending induding naiket
vehides raedes sudng inaariradt ar e UnfomConrerad Gock, antifraud satutes,
dsdaosure lans, aarsuer educaionadoourseing fice reguidion adantidsaiminetion

e e teentrotakahe es th ge i fetaerd el i e
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lans W aorduck thet neitier market fares nararny of the renediesjust desaribedwald
sLooeedin cutdng precktary lending: Furthemnorg price reguiaion wauld cuntall te
availability of credit.  Insteed adirect gaacechtiret adtessss aos\ve lcentems adjpractioss
WthouE reimpasing Leury limits, woud offer thre best pratedion agairet precetary leding

Intrefinal pat ofthe Artide, Sedion V, vergacee scharaedy. adlty of suitability
insUgie notgeceledng - In feshioning asuitablity reedy, e davantte suitability
requiraert insecunties adinsuranee toimpoe asmilar ddigation ansuiaine lendas ad
braers dbeit aetet is talored to e sugine motgege natet.: This renvduty of suitability
pus the aLs of praverting precdiary leding antioee Wio enafford it nrost dhegdy e
pecitay ledas adhbrokers, by athaizing tre fedard goianret adaggiessd vidins
q.efor loenrefomration dsgogeent adcnags: Inaddtion veprgoose fanretion of an
inoletry sefregulatory arganization urdlr federd supenvison toprarae tre cedqarent of
st practices rules. Qur pasiionis tret suitability achieves trebdance beveen e resdto
aub precktay leding arditre resdto ecouragebendlica ket activity,
H 'PREDATORY LENDING’ DEHNED

In 2000 Sereiar Phil Ganm) trentire dramanof the Serete Barking Com it
famoudy essarted thet precatay lending aoud indt ke acttesssd until it could ke ofined4 Wt
tret remark Seretar Ganmshrewdly seized antte difficulties inddfining preckiayleding to
dee Whie staing tre flanres thet hae surauced any attept a definiioa. Qooorens of
refams to redtess precetay leding have raintaineditret in tre dsaree of addirdlde prddem

See Michele Heller & Rob Graver, Gramm Takes Stand Against Predator Bills, AM. BANKER, Aug. 24,

2000, at 1 (“AS the regulators themselves admit, there is no definition of predatory lending. 1 don’tknow how we
can hope to address the problem before we have decided what it is”); see also News Conference with Senator Phil

Gramm, Federal News Service (Jan. 22, 2001).



reedies ae nat nesckd3 Conversdly, sae community activists have lusned dfintiondl
ISSUES ascke, ressning et “you kowvpreceiay lerdng wrenyouseeit.”

Ay seious et to acbtess the prddemof precHiary lending honever, must ke dde
toceieit. To dete precktay lending generally hes endisribed s acatdlog e of aeraLs
lending pradtioes, Whichare diten tergeted et wineratde popuiations ardresit in cbvesteting
parsord losses, induding berkypty, foredasure arditte loss of baroners' hares6

These catdogLes provick ausdul sarting part for cteding addesaibing tre
petihdages thet unokrlie precktay lendng. Wintrese lists aeexanined five besc prddans

See, e.g., InReality, ""Predatory Lending ” Isn't Easy to Define, NEWS & OBSERVER (RALEIGH, N.C.), Oct.
24, 2000, at A 10.

6 In one of the most exhaustive catalogues of predatory lending practices, Patricia Sturdevant and William J.
Brennan, Jr., listed a broad array of exploitative terms anf. practices, including:

racial targeting in advertising and loan solicitations
loans in connection with home improvement scams
kickbacks in the form of yield spread premiums

steering to high-cost lenders
loan payments in excess of the borrowers' ability to repay, resulting in foreclosure (equity skimming)

fraud on borrowers and on secondary market buyers via falsified loan applications, forged signatures,
inflated appraisals and the like

high annual interest rates

high points

balloon payments

negative amortization

padded or duplicative closing costs and fees

insurance packing and single premium credit life insurance

excessive prepayment penalties

mandatory arbitration clauses

loan flipping (repeated refinancings by the same lender)

refinancings of low- or no-interest mortgages at higher rates

shifting unsecured debt into mortgages

making loans in excess of 100 percent of the loan-to-value ratio of tire underlying collateral
abusive collection practices

foreclosure abuses

See Patricia Sturdevant & William J. Brennan, Jr., A Catalogue of Predatory Lending Practices, 5THE CONSUMER
ADVOCATE 4 (1999). See also Mansfield, supranote  ,at 532-61.



avae Vet ddire preceiay leding as agoane of dousve lcentem's ar pradicss
tret inave e ar e of e fdlowng five prddenTs 7

(1)  loars srudLred toresuit inseriously dgargpationete net hermito baroners

(@  haniu rent seeking

@ loas invaving fraud ar dogtive practioss

(@) dherfans oflack of rargoeraroy inloars thet are dt adiorebde & fraud ad

G loars et recuire barones towawe meaningul lecel redess

Vst if nat all, precktary loers cantdre o ar noeof these prddens: Smilarly, sare
aouave tems ar pradtioss fall into noe trenarecategay: Rater thensening as ajargoosed
Satutary oefintion aur defintion of preckiary loars is intenckd as adiagnostic tod for
identifying praldeneic lcentams thet recuire rediess

Intrecevhemngpatanace of ceses preckay s areasuiset of e loars
whdhae lcars Wih hgher interest rates thet are cesigredifor baroners withinrparred aredit
wo bt ahevise quiify for loers intre conventiordl prire merket 8 Nevertheless
legitimete sUqminre loars ard preckiary loers are anahttically disinct. Legitinnete suginre
lcers cod dgday ary of tre five narkers of precetary loars listed dooe: Conversal,

As we argue later in this Article, predatory lenders target vulnerable consumers for financial exploitation,
often because of their race, gender, income or class. However, predatory loans can occur in the absence of such

targeting and therefore we do not include it as a defining feature.

See Testimony of Donna Tanoue, former Cliairman of the FDIC, before the House Committee on Banking
and Financial Services, 2000 WL 19304112 (May 24, 2000). The Interagency Guidance on Subprime Lending
defines subprime lending as credit extensions “to borrowers who exhibit characteristics indicating a significantly
higher risk of default than traditional bank lending customers.” Board of Governors of the Federal Reserve System
etal., Interagency Guidance on Subprime Lending | (Mar. 3, 1999); see also Board of Governors of the Federal
Reserve System, Expanded Interagency Guidance for Subprime Lending Programs (Jan. 31,2001). Subprime loans
have higher interest rates to compensate lenders for the higher risk of default. See, €.g.. Departments of the Treasury
and Housing and Urban Development, Curbing Predatory Home Mortgage Lending 28 (June 20, 2000) (hereinafter

cited as “HUD-Treasury Report").
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North Carolina attempted to grapple with this problem in its 1999 predatory lending statute, which
regulates certain predatory practices in all consumer loans under $150.000, regardless whether those loans are high-
cost and thus subprime. See N.C.G.S. §§ 24-1.1A(c)-(c2), (g), 24-1.IE(a)-(b), 24-10.2(b)-(e). Similarly, predatory
loans are not restricted to a single product line, but rather run the gamut of consumer loan products, from car loans

and credit card abuses to closed-end home mortgage loans.

10 Examples include loans to borrowers with histories of late payments or bankruptcies or higher debt-to-
income ratios, and loans with higher loan-to-value ratios. See, €.9., JOHN WEICHER, The HOME EQUITY LENDINO

Industry: Refinancing Mortgages for Borrowers with Impaired Credit 30,34,60-61 & table 4.4 (1997).
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n Arguably, due to the high costs of foreclosure, lenders are not acting in their best interests when they make
loans without regard to borrowers’ ability to repay the loans. Evidence, however, suggests the contrary. If
borrowers have sufficient equity in theirhomes when hey default, lenders can repeatedly refinance the borrowers’
loans upon default, each time tacking huge fees onto the principal. Alternatively, where lenders can convince
secondary market purchasers to purchase predatory loans, he lenders can foist ftiture losses off on these
unsuspecting purchasers. See text accompanying notes infra.

12 See, e.g., HUD-Treasury Report, sSupranote ,at 21,22, 24-25, 27 n.12; Sturdevant & Brennan, supra
note__ ,at 37; Hargraves v. Capital City Mortgage Corp., Plaintiffs’ Statement of Points and Authorities in
Opposition to Defendant’s Motion for Judgment on he Pleadings, or in llie Alternative, for Summary Judgment, at
1, 19, Civ. No. 98-1021 (JHG)/(AK) (D.D.C.); Mortgage Bankers Association of America, Best
Practices/Legislative Guidelines: Subprime Lending, Legislative Guidelines 16 (available at

<http://www.mbaa.org/resident/lib2000/0525b.hIm1>);

cf. Fannie Mae, Lender Letter No. 03-00 (Apr. 11, 2000) (“the borrower [must have] a reasonable ability to make
he mortgage payments and [must be] likely to do so"). PREYING ONNEIGHBORHOODS, supra note , at 23-27
(suggesting that foreclosure rates in Cliicago are rising because “loans are being pushed upon borrowers who are not

able to repay them."

13 This latter problem is endemic of he agency problems among brokers, lenders and secondary market

purchasers hat we discuss later in his Article.
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intervals, up to three or four times a year.4 Since the borrowers are usually cash-poor, any
prepayment penalties and “refinancing” charges are wrapped into the old principal and then
financed. Predatory lenders manufacture these situations by making asset-based loans in the
first place with payments that the borrowers cannot meet. When the borrowers default, as is sure
to happen, the lenders offer them au opportunity to escape foreclosure by refinancing. Flipping
offers borrowers temporary relief in the form of lower monthly payments by extending the loan
periods.b Ultimately, however, the borrowers end up owing higher total principal and interest to
the lenders. Thus, “loan flipping” results in “equity stripping,” as owners” home equity declines
with each refinancing. As equity vanishes and total loan balances rise, the borrowers’ ability to
refinance with legitimate lenders drops. Eventually the borrowers leverage all of their equity and
then default, sometimes leaving secondary market purchasers holding the bag. b

Likewise, from borrowers’ perspectives, there is usually little economic rationale for
mortgages with negative amortization. Under negative amortization, scheduled payments are not
enough to cover the interest due, causing the outstanding principal to increase with time. As a

result, borrowers who make regular payments actually lose equity in their homes as time goes

U In December 2000, the Federal Reserve Board proposed prohibiting creditors or assi(fq.nees of high-cost
loans under HOEPA from refinancing these loans within the first twelve months unless the refinancings are in the
borrower’s interest. The Board also elicited comment on whether prepayment penalties and points assessed in
refinancings by those creditors or assgnees should be included in computing HOEPA's tngger on points and fees.
See Federal Reserve System, Proposed Rule, Truth in Lending, 65 Fed. Reg. 81438 (Dec. 26, 20005)(here|nafter

“Federal Reserve, Truth in Lending).

il See, e.g., HUD-Treasury Report, supranote  at 21 73-74; Jeff Bailey, A Man and His Loan: Why
Bennie Roberts Refinanced 20 Times, w a11 St. J., Apr. 23, 1997, at Al; Sturdevant & Brennan, supra note =, at

b For unsuspecting secondary market purchasers who find themselves in tliis situation, the costs of

foreclosure usually erase any profit from the predatory loan. See generally Michael H. Schill, An Economic
Analysis ofMortgage Protection Laws, 77 Va. L. Rev. 489 (1991% (reviewing the costs associated with foreclosure),

10



o itz Other examples of loans that result in seriously disproportionate net harm to borrowers
include loans where lenders persuade borrowers to shift unsecured debt into mortgages in order
to strip the equity out of their homes or where lenders insist on financing higher principal
amounts than customers request.B Still another refinancing abuse involves lenders who induce

homeowners to refinance no-interest or low-interest mortgages at higher interest rates without

economic justification.D

Similarly, the harm seriously outweighs the benefit where lenders steer naive borrowers

who qualify for prime-rate loans (or other loans on better terms) to costlier loans that are better

i See, e.g., HUD-Treasury Report, supra note , at 91-92 Reverse mortgages under the Home Equitﬁ/
Conversion Mortgage program administered by HUD are an exception. These reverse mortgages permit elderly
homeowners to cash out their home equity in exchange for an income stream. Reverse mortgages are heavily
regulated, however, and are subject to mandatory counseling requirements. See id. at 92

~ Concerns about the injurious effects of negative amortization led the Federal Reserve Board, pursuant to its
authority under HOEPA, to ban negative amortization in high-cost, closed-end home mortgage refinance loans. 12
C.FR. 226.329). Today, mortgages with negative amortization provisions are limited to loans that are not

covered by HOEPA.

B See, .., Nina Simon, Predatory Lending From Around the Country: A Broad Range of Tools 3;
Sturdevant & Brennan, supranote  , at 40; Hargraves v. Capital City Mortgage Corp., Brief of the United States
as Amicus Curiae in Support of Plaintiffs' Opgosmon to Defendant’s Motion for Judgment on the Pleadings or, in
the Alternative for Summary Judgment, at 1 6, Civ. No. 98-1021 (JHG)/(AK) (D.D.C.); Teresa Dixon Murray,
Borrower Beware Predatory Mortgage Brokers Don't Give Terms Promised, Causing Some to Lose Their Homes,

Plain Dealer, AUg 28,2000, at 1C.

B See Sturdevant & Brennan, supra note  , at 39-40. In the most egregious cases, lenders convince
borrowers to refinance their original zero-percent Habitat for Humanity loans in the early years of those mortgages.
See, e.g., Sandra Fleishman, Fed Favors Tougher Loan Rules; Abuses in Subprime Lending Are Targeted,
WASHINGTON Post, Dec. 14, 2000, at E 1; Joe McDermott, Predatory Lending Termed "A Major Problem," THe
Morning C all (Allentown), Dec. 10,2000, at BI; Richard A. Oppel Jr. & Patrick McGeehan, Along With a
Lender, Is Citigroup Buying Trouble?, N.Y. mimes, Oct. 22,2000, at § 3 p. 1 The Federal Reserve Board’s
December 2000 proposed rule under HOEPA would prohibit creditors in the first five years of zero-interest rate or
other low-cost loans from refinancing these loans with higher-rate loans, unless the refinancings were in llie interest

of the borrowers. Federal Reserve, Truth in Lending, supranote  at 81438

Of course, some refinancings at higher interest rates have a valid economic justification from the
borrowers’ perspectives. For instance, homeowners who liave substantial equity in their homes and who obtained
their mortgages years ago at lower interest rates may wish to refinance, even though interest rates have risen, in
order to finance children's college educations or home improvements. Absent oilier indicia of predatory lending,
these loans can be legitimate where the homeowners qualify to afford the monthly loan payments.



suited for customers with weaker credit ratings.2) Such steering is frequently fueled by “yield
spread premiums,” which are side payments by lenders to mortgage brokers for persuading
borrowers to agree to higher interest rates when the lenders in fact are willing to extend credit to
the borrowers at lower rates.ZL In computing finance charges under the Truth in Lending Act
(TELA), lenders do not have to include yield spread premiums.2 Even when yield spread

premiums are disclosed, few, if any borrowers understand the purpose of those payments or the

fact that their interest rates are higher as a result.

~ Forinstance, a Freddie Mac study reported that anywhere from between ten and thirty-live percent of
subprime borrowers qualified for prime-rate loans. See Freddie Mac, AUTOMATED UNDERWRITING: MAKING
Mortgage Lending Simpler and Fairer for America’s Families ch. 5& m5-6 (Sept 1995) (herelnafter
“Fred§|e Mac, auTomaTED UNDERWRITING") (available at
<http://www.freddiemac.com/corporate/reports/moseley/mosehome.hunl>). See also Sturdevant & Brennan, supra
note  ,at 37 Stein, supra note 1 at 9-10; cf. Fannie Mae, Lender Lettef No. 03-00 (Apr. 11,2000) (“Lenders
that offer higher cost products that are designed for less creditworthy borrowers should not steer applicants to these
products if they can qualify for a lower-cost standard mortgage product”).

A See, eg HUD-Treasury Report, supra note , at40; Simon, supranote , at 22-23 For a description
of the finance charge for purposes of TILA, see text accompanying note  infra.

See, e.g., Kenneth M. Lapine, Referral Fees and QOilier Compensation Issues Under the Real Estate
Settlement Procedures Act 0f 1974, in BankinG Law (1993); Ralph J. Rohner & Fred H. Miller, TrutH in LENDING
121, 187-88 (2000). Courts are divided overwhethergeld sgrea remiums are prohibited kickbacks or legitimate
Fayments for goods and services under RESPA, 12U.S.C. 8§ 2601(h)(2), 2607(a§, (). Compare Culpepper v.
nland Mortgage Corp., 132F.3d 692 (1|'uCir. 1998) (¥|eld spread premiums are prohibited kickbacks; reversin
rant of summary ]ud?.ment for lender); DuBose v. First Security Sav. Bank, 974F. Supp. 1426 (N.D. Ala, 1997%
?denymg lenders’ motion for summaryjudgment on grounds thaggﬁld sBread premiums may be Illegal referral
ees); Martinez v. Weyerhaguser Mortsqa%le Com. F. Supp. 1511 (S.D. Fla. 1996) ﬁamgg; Mentecki v. Saxon
Mortgage, Inc., 1997'U.S. Dist. LEXIS 1197 No. 96-1629-A slip op. (E.D. Va. Jan. 10, 1€ Yg(denylng lender’s
motion to dismiss; horrowers stated a claim tliat a yield spread premium violated the anti-kickback provisions of
RESPA); Moses v. Citicorp Mo]g%%ge, Inc., 982 F. Supp. 897 (E.D.N.Y. 1997) (same) with Barbosa v. Target
Mort%age Corp., 968 F. SuEp. (S.D. Fla. 1997) (ayield spread premium was a lawful payment for services).
See also Robert M. Jaworski, Overages: To Pay or Not to Pm, That is the Question, 13 sanking LJ. 909 (19%)
(questioning legality of yield spread premiums under RESPA); Leonard A. Bernstein, RESPA Invades Home Equity,
Home Improvement and Mohile Home Financing, 48 consumer FIN. L.Q. 194, 197 (1994) (same).

~In 1999 the Department of Housing and Urban Development (HUD) issued a policy statement on the
legality of yield spread premiums paid by lenders. 64 Fed. Reg. 10079 (Mar. 1 1999). HUD does not consider
yield spread premiums illegal per re. Rather, the legality of diose payments is to bejudged according to two
questions: (15)vvere goods, services or facilities actual(ly provided for the compensation paid?; and (2?were the
payments reasonably related to the value of those goods, services or facilities”? Id. at 1


http://www.freddiemac.com/corporate/reports/moseley/mosehome.hunl

B, Harmful Rent-seeking

Although predatory loans can include prime-rate loans, predatory lending more
commonly entails higher subprime interest rates and fees. High costs are not problematic per se.
However, when subprime lenders use their market power to charge rates and fees that exceed the
rates and fees they would obtain in a competitive market, they extract harmful rents from
borrowers. Such rent-seeking is another common feature of predatory lending.

From the viewpoint of distributive justice, interest per se and high interest in particular
have been condemned as usurious since ancient times because they impose heavy costs on those
who are least able to pay them With experience, however, it has become apparent that subprime
loans to riskier borrowers entail increased costs that lenders must be able to recoup. Subprime
loans historically have had higher rates of delinquency, default and foreclosure than loans in the
prime market.21 As a result, they carry higher interest rates to compensate for the increased
risk.23 In addition, higher interest rates, either alone or with prepayment penalties, compensate
lenders for the fact that subprime loans “tend to be prepaid at a much faster rate than prime
mortgages.” s

Origination costs and servicing costs of subprime loans are higher as well. Subprime

loans are more expensive than prime loans to originate because they require closer scrutiny of

23 See. e. . 3The New Palg pave Dictionary of Economics Andthe Law 3 15—22(Peter Newman ed.
1998) (commenting that “[r]ent seeking is unproductive; it destroys value by wasting valuable resources”). For
discussion of how subprime lenders can exert such market power, see Section infra.

24 See weicheR, supranote ,at 56-57 & table 4.1, 69, 74-88, HUD-Treasury Report, supranote  ,at
28; see also Sturdevant & Brennan, supra note , at 38 (“Predatory lenders may charge rates of 19to 25 percent,
or 2 times rates being charged for conventional mortgages, which are usually obtainable at rates of 7to 7.5

percent”)

5 Seegenerally Dwight M. Jaffee & Thomas Russell, Imperfect Information, Uncertainty, a/id Credit
Rationing, 90 QuARTERLY J. Econ. 651 (1976).

.} HUD-Treasury Report, supranote , at 28; see also weicwer, supra note , at 69

13



income and credit history and result ina lower percentage of approved applications.Z
Concomitantly, subprime mortgage loans on average are substantially smaller than prime
mortgages. Their smaller average loan size makes the origination costs for subprime loans
higher than prime loans, not only in absolute dollars but also as a percentage of loan amounts.B
Likewise, servicing costs are higher because subprime borrowers are more likely to default than
their prime counterparts and loan administration requires more constant vigilance.2

While subprime loans generally are more expensive than prime loans for legitimate
reasons, the high cost of subprime loans may also evince rent-seeking in certain cases. The
practice of steering prime borrowers to high-cost lenders is one example of pricing that is
designed to harmful extract rents. Rents can also inhere in added fees and closing costs,
including fees for items such as credit reports and document preparation that exceed market
rates.3 Other forms of padding are even more blatant. Lenders may bill borrowers for
duplicative charges, fees for services ne”er rendered or surcharges on government recording
fees.3 Inasimilar manner, credit life insurance and similar types of insurance have been singled
out for pricing abuses. The insurance abuses are rife and range from premium charges that are

high relative to actual loss payouts, single-premium payments for insurance that extends beyond

See WEICHER, supra note , at 67, HUD-Treasury Report, supra note ,at 28. This assumes, of
course, that underwriting is actually performed, which is not always true in asset-based loans by predatory lenders.

3B See WEICHER, supranote | at 61-62 67,69-70; HUD-Treasury Report, supranote ,at28

%% See WEICHER, supranote , at 56-57 & table 4.1,69,74-83; HUD-Treasury Report, supra note  , at

See Sturdevant & Brennan, supranote ,at 38-39. In arecent study of settlement fees, Mark Shroder
found ‘huge deviations in total lending and title fees paid for transactions” of similar value to sellers. He further
found that higher fees for particular line items correlated positively with higher fees for other line items, suggesting
hat "some people are candidates for high fees in both title insurance and Iendm%.” Mark Shroder, The Value ofthe
Sunshine Cure: Efficacy ofthe RESPA Disclosure Strategy 14-15 Figure 2, Table 4 (Working Paper Apr. 14, 2000).
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the life of the loan, policies issued to borrowers who do not qualify for insurance®and insurance
policies written on total indebtedness, not on repayment of the principal.3

C Fraud Or Deceptive Practices

The most blatant forms of predatory lending involve the age-old problem of fraud. All of the

deceptive practices in this category are in violation of existing laws, such as state fraud statutes,
state consumer protection laws, state fiduciary duties or federal disclosure statutes such as
TELA3lor the Real Estate Settlement Procedures Act (RESPA).3

Lending fraud comes in endless varieties and is only limited by the ingenuity of the
perpetrator. Nevertheless, recent incidents in the home lending market can be divided into two
basic types of fraud. The first type of fraud consists of deception aimed at borrowers.3 Among
the many types of deception that have been reported in this regard, the more notorious include
fraudulent disclosures, failures to disclose information as required by law, bait and switch tactics,

and loans made in collusion with home repair scams. Fees may be financed without the

See Sturdevant & Brennan, supra note__, at 33-39,
2 Older homeowners, for example, often do not qualify forcredit life insurance due toadvanced — age.

3 See HUD-Treasury Report, suf)ra note_ ,at 81, 83&n.35, 8991 Sturdevant & Brennan, supra note
,at 39; Unscrupulous Lenders Exploit Poor, Elderly, ATLANTA JOURNAL-CONsTITUTION, Dec, 13 1998 at R4,
of. Freddie Mac, Seller Guide Bulletin, Single-Premium Credit Insurance Products (Apr. 21,2000) (available ut
<http://www.freddiemic.com/sell/selbultn/421mdltr.nLmI>) (prohibiting prepaid single-premium credit life
insurance in mortgage.; sold to Freddie Mac); Fannie Mag, Lender Letter No. 03-00 (Apr. 11,2000) (same for
mortgages sold to Fannie Mae). See generally National Association of Insurance Commissioners, A BACKGROUND
Study ofthe Regulationof Credit Life and Disability Insurance (1970), National Consumer Law Center,

Computing Rates for Credit Life Insurance and CreditAccident and Health Insurance (FEb. 6 .1976).

3% 15U.S.C. §8 1601 etseq.

£ 12U.5.C. §8 2601 etseq.

~ See generally HUD-Treasury Report, supranote , at 24, 79-90; Expanded Interagency Guidance for
Subprime Lendmg.Programs,suBra.the ; Hargraves v. Capital City Mortgage Corp., Briefof the United States
as Amicus Curiae in Support of Plaintiffs’ Opg_osmon to Defendant’s Motion for Jud%ment on the Pleadings or, in
the Alternative for Summary Judgment, at 1 6-13 Civ. No. 98-1021 (JHG)/(AK) (D.D.C.); Lara Becker et al..Some
Subprime Lenders are Causing Painfor Residents, bemocraT Anp cHrRonicLE, FED. 27,2000, at Al.

15


http://www.freddiemic.com/sell/selbultn/421mdltr.hLml

borrowers” knowledge, title in their property may be secretly conveyed or liens on their homes
may be deliberately concealed. Borrowers may be defrauded into thinking that they must buy
credit life insurance in order to proceed to closing or that a lender is officially affiliated with a
federal agency such as the Veterans Administration or FHA. Brokers may dupe borrowers into
believing that they are acting in the best interests of the borrowers when their real financial
loyalties are to the lenders. Brokers and lenders may lure borrowers to closing by promising to
finance needed home repairs to fix housing code violations or to refinance loans later on at lower
rates.

The other type of fraud consists of deception that is aimed at capital sources, such as
secondary market purchasers of loans,¥federal loan guarantors and sometimes even loan
originators themselves. Such fraud typically takes the form of falsified loan applications or
inflated real estate appraisals.8 For instance, a lending officer may induce an unsuspecting,
impoverished borrower to sign a blank loan application, which the mortgage broker or lender
then falsifies to paint a glowing picture of the borrower so that the loan easily can be resold on
the secondary market. Similarly, unscrupulous lenders may commission inflated appraisals to
support a federal loan guarantee; unscrupulous mortgage brokers may do the same to justify a
higher amount of principal. In mo”* cases, the borrowers are unaware of the fraud and generally

are the secondary victims. This second form of fraud is symptomatic of agency problems that

¥ All references to the secondary market in this Article denote the market for the sale of mortgage-backed
securities to investors, either through private placements or public offerings. Institutional investors such as banks
and thrifts and government-sponsored entities such as Fannie Mae and Freddie Mac purchase mortPage—backed
securities in private placements. The public can invest in mortgage-backed securities through public offerings.

3B See, e.g., HUD-Treasury Report, supra note , at 21-22 80; Sturdevant & Brennan, supranote  ,at
37; Patrick Barta, Is Appraisal Process Skewing Home Values?, WALLST. J., Aug. 13,2001, at A-I (hereinafter

“Barta, Is Appraisal process Skewing ).
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characterize lenders, borrowers, mortgage brokers, federal loan guarantors and the secondary

market, as we will describe.

D. Other Forms OfLack Of Transparency That Are Not Actionable As Fraud
In other mortgages that are devoid of fraud, lack of transparency may still be a problem. In
contrast to loans involving fraud, this group of loans involves misleading omissions that are
currently countenanced by law.

In most mortgages, federal law requires the disclosure of certain loan terms or costs,
either under TELA®or RESPA.4D Both statutes seek to supply consumers with standardized cost
information about mortgage loans in order to facilitate comparison shopping. TULAdoes so by
requiring lenders to disclose two key figures, the finance charge and the annual percentage rate
(APR). The finance charge purports to measure the total cost of credit in dollars, including
interest payments, points, origination fees and private mortgage insurance. The APR provides a
different measure of total credit costs by translating the lump sum finance charge into an
effective interest rate per year.4

RESPA seeks to provide consumers with adequate disclosures about closing costs for
mortgages. Under RESPA, lenders must provide borrowers with two different disclosure

statements. In the good faith estimate of settlement costs (GFE), lenders must provide borrowers

P 15 USC. 88 1601 etseq.

H 12 U.S.C 8 2601 etseq.

4 Seegenerally HUD & Federal Reserve Board, Trulli in Lending Act and the Real Estate Settlement
Procedures Act, Joint Report to Congress, Executive Summary | (July 1998) (available at ,
<http://www.federalreserve.gov/boarddocs/rptcongress/tila.pdf>) (hereinafter cited as “HUD-Fed Joint Report”);
Rohner & Miller, supranote , at 179,
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with an itemized estimate of the closing costs. Later, at the closing, lenders must provide a
HUD-1 settlement statement that reflects the actual closing costs that borrowers must pay.£

Both RESPA and TELA have loopholes that hinder effective disclosure. Under TILA,
significant costs are excluded from the finance charge and APR, meaning that the reported total
cost of credit is too low. These exclusions include fees for credit reports, appraisals, inspections
by lenders, flood certifications, document preparation, title searches and title insurance, as well
as notary fees, recording fees and government taxes.Z8 RESPA’s disclosure system has flaws in
timing and enforcement. GFEs do not have to be provided until three days after application,
after an application fee has already been paid. Furthermore, since lenders face no liability for
errors on the GFE or the HUD-1 settlement statement, estimates sometimes bear little
relationship to actual costs. Both flaws mean that GFEs are not useful tools for comparison
shopping.24 Similarly, while borrowers may request their HUD-1 settlement statements a day
before closing, they do not need to be informed of that right and there is no requirement that
advance settlement statements be accurate.%6

Other pricing practices that are not regulated by TILA and RESPA hamper transparency

as well. Inthe prime mortgage industry, points generally are accompanied by a reduction in the

L Seegenerally HUD-Fed Joint Report, supranote , Executive Summary 1.

3 See id. at VH-XI.

‘Seeid at XL In arecent survey of GFEs, economist Mark Shroder found that many of the GFES were off
bjjz"a fair amount” and that a minority of borrowers received “large underestimates.” Shroder, supra note ,at

i) See HUD-Fed Joint Report, supra note  , Executive Summary XIX. HOEPAprovides somewhat
stronger protections for the scant one percent of subprime laws that fall williin its coverage. Under HOEPA, the
lender must make certain written disclosures three days before closing. See 12C.F.R. § 226.32;notes -

infra and accompanying text
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interest rate.6 The purpose of this tradeoff is to afford borrowers the option of defraying part of
the cost of borrowing by paying a liquidated sum up-front in points in exchange for lower
interest payments in the future. For similar reasons, conventional lending norms state that
prepayment penalty provisions go hand-in-hand with reductions in interest rates4/

The rationale for these norms is to afford borrowers a choice in how they wish to defray
the time-price differential of money. Legitimate lenders provide such a choice. Predatory
lenders, in contrast, subvert this conventional tradeoff by layering points or prepayment penalties
on top of high interest rates on a take-it-or-leave-it basis. In competitive loan markets, market
forces and disclosures are generally sufficient to curb such abuses. Inthe market for predatory
loans, however, disclosures are usually incomprehensible and market forces do not provide

sufficient constraints against that conduct, for reasons that we will explain.

See, e.g., Kathleen E. Keest & Elizabeth Renuart, The cosT oF CREDIT REGULATION AND LEGAL
cHALLENGEs 163 (2d ed. 2000) (“points are usually treated as a discount withheld from the loan, thus reducing the
amount tliat the borrower rece|ves"§ (footnote omitted) (hereinafter cited as <THe cost oF crepiT™); Sturdevant &
Brennan, supranote ,at 38; weicHer, supra note  , at 67 (in the legitimate subprime market, “(t]he higher
the interest rate a borrower is willing to pay, the fewer points may be charged, and conversely”).

See In Reality, "Predatory Lending "Isn'tEasy to Define, supranote (“[pjlease keep in mind that

having no prepayment penalty is a double-edged sword: it helps with eliminating prepayment penalties at the price
ofa much higher interest rate”); WEICHER, SUPId note ,at (1-74.

Under the HOEPA, the Federal Reserve Board limits prepayment penalties for high-cost, closed-end home
mortgage refinance loans. Prepayment penalties are only allowed if they arein effect for no more than five years
following closmP, If the refinancing is performed bv someone other than the original lender or an affiliate, and if the
consumer’s total monthly debts at closing (including the HOEPA loan) do not exceed half of her verified monthly
grossincome. 12C.F.R. §226.32(d). Loans tliatare outside of HOEPA's coverage are not subject to these

restrictions on prepayment clauses.
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E Loans That Require Borrowers To Waive Meaningful Legal Redress

Many home mortgage loarrs, r \rticularly subprime loans, contain non-negotiable,
mandatory arbitration clauses that bar the borrowers from seeking judicial redress.28 Some
clauses may prohibit borrowers fromjoining plaintiff class actions against lenders. Other clauses
shift lenders’ attorneys’ fees on to the borrower.®
EE  MARKET SEGMENTATION AND PREDATORY LENDING

As we have suggested, the pathologies that epitomize predatory lending are the product
of market failures in the subprime mortgage market. In this section of the paper, we describe
how changes inthe financial services market have altered the conventional home mortgage
market and given rise to predatory lending. In particular, we argue that today’s home mortgage
market is replete with information asymmetries that predatory lenders have exploited to the
detriment of borrowers who are disconnected from the credit market.

W\e begin with a discussion of the conventional theory of the market for home mortgages
and the impact of historical lending practices on low and moderate income (LMI) borrowers.
Later, we examine the ways in which securitization, new mortgage products, and incentives for

lenders to focus on LMI borrowers have altered the home mortgage market. e then explain

See Shelly Smith, Mandatory Arbitration Clauses In Consumer Contracts: Consumer Protection and the
Circumvention ofthe Judicial System, 50DePaul L. R. 1191,1191-92 (2001) (discussing the problems with

mandatory arbitration clauses in "onsumcr contracts).

vis) See HUD-Treasury Report, supra note , at 99,

In the recent case of Green Tree Financial Corp.-Alabama v. Randolph, ~ U.S. 121 S, Ct. 513

(2000), which involved a TELA claim b)( a horrower againsta mobile home finance lender, the loan contained a
mandatory arbitration clause that was silent as to arbitration procedures, costs and fees. The borrower sought to
invalidate the arbitration clause, arguing that she did not have sufficient resources to pay if the arbitration eventually
resulted in fees. In a 5-to-4decision, the Supreme Court rejected her claim for lack of evidence of prohibitive fees:
“[WJhere, ashere, a party seeks to invalidate an arbitration agree, nent on the ground that arbitration would be
prohibitively expensive, that party bears the burden of showing the likelihood ofincurring such costs.”  U.S. at

, 121 S. Ct. at 522 While the Court suggested that prohibitive filing fees or charges by the arbitrator would
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predatory lenders’ emergence and how they have been able to exploit information asymmetries
to the detriment of many LMI borrowers. Inthe concluding section, we explain why the market
will not correct these inefficiencies.

A The Conventional Theory Of The Market For Home Mortgages

In a market with full information about borrowers’ characteristics, we would expect that
tM price®of a loan would reflect the risk presented by the borrower. All else being equal and
with lull information, for every borrower, lenders could determine a loan price that would be the
risk-adjusted equilibrium price. The reality, however, is that lenders do not have full information
about the risk that borrowers will default, the costs of foreclosure if they do default and the net
amount recoverable in the event of foreclosure. As a result, lenders cannot accurately ide ..tify
borrowers who present the greatest risk and cannot price loans accurately based on risk

Twenty years ago, Stiglitz and Weiss recognized that this lack of information creates an
adverse selection problem that prevents the market for mortgages from clearing.3 The key to
this adverse selection problem is that high interest rates deter the borrowers who are risk-averse
and who present a low risk of default. Conversely, high interest rates are less likely to deter

borrowers who are willing to take on high levels of risk and who present a greater risk of

provide grounds for striking down an arbitration clause, it created a Catch-22 by requiring litigants to proceed
arhitration in order to adduce proof tliat they face excessive fees at all.

D The price of loans includes the nominal interest rate, points, insurance and all other fees associated with a
loan.

1 Joseph E. Stiglitz & Andrew Weiss, Credit Rationing in Markets with Imperfect Information, 71 Amer.
Econ, rev. (193I3 (hereinafter Stiglitz & Weiss, Credit Rationing)', Joseph E. Stiglitz & Andrew Weiss,
Macro-Economic Equilibrium and Credit Rationing (NBER Working Paper Series No. 2164, 1987). For an
expanded discussion of the St|%||tz and Weiss model, see William C. Gruben, etal.. Imperfect Information and the
Community Reinvestment Act, ECON. rev. 27, 30-3L (Summer 1990).
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default.2 Thus, according to Stiglitz and Weiss, if lenders raise interest rates, they will attract

loan applicants who present elevated risks of default and they will deter borrowers who present

lower default risks.3

Given that lenders cannot identify the less risky borrowers and that high interest rates will
deter the very borrowers whom they seek to attract, lenders will set the price of loans below the
market-clearing rate.54 Lenders further reduce their risk by limiting the amount that borrowers
can borrow.% This has the effect of creating an additional safeguard against default by risky
borrowers and deters risky borrowers that want to borrow more money than lenders will permit.%
The result under the Stiglitz and Weiss model is that: (1) the demand for loans will exceed the

supply; (2) to the extent that lenders can identify applicantsYwho are high default risks,Bthe

Less risk-averse borrowers will be more likely to assume loan obligations that they cannot meet. This may
be because they have an inflated sense of their ability to meet their loan obligadons, they are by nature nsk-takm%,
they do not understand the loan terms and/or the personal costs of default may be low for them. For an analysis o
the private costs of default, see Jan K. Brueckner, Mortgage Default with Asymmetric Information, 20 J. R.E.
Finance &econ. 251,252 (Z(XX))

See Michael Klausner, Market Failure and Com nunity Investment: A Market-Oriented Alternative to the
Community ReinvestmentAct, 143 U. PENN. L. rev. 1561, 1566-68 (1995) (observing that if lenders were to make
loans to the highest hidders, the lenders would be loaning to the riskiest and least risk-averse borrowers).

% Stiglitz & Weiss , Credit Rationing, supranote ,at 3%4.
This could be done through loan-to-value ratios or through across-the-board limits on the maximum size of

loans.
B See Brueckner, supranote ,at 252, 264.

. Sometimes it is not possible to observe the risk presented by borrowers, e.g., if borrowers do not participate
in the credit economy and, therefore, have no credit history. Even where it may be possible to evaluate the risk
borrowers present, the cost of obtaining and evaluating the relevant information may exceed the benefit of extending
credit to these borrowers. See Klausner, supranote — , at 1568

The determination that borrowers are risky can be based on array of different factors. It could be that the
borrowers have weak or no credit histories. In other cases, borrowers may not have financial information in a form
that is easy for lenders to assess or there may be a risk tliat the underlying collateral will not retain its value.
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lenders will reject their applications for loans; and (3) among the remaining applicants in the
queue, who are observationally indistinct, some will receive loans and other will not.®

Until the late 1980s, the home mortgage market behaved as Stiglitz and Weiss predicted.
Federally insured banks and thrifts dominated the market for home mortgage loans.® There was
minimal risk-adjusted pricing,BLeach bank was limited in the amount of funds it could lend@and
demand exceeded supply.@ Most importantly, for the purposes of this paper, credit rationing
significantly constrained the amount of mortgage capital available to low and moderate income

borrowers. This is because LIMB borrowers tend to present greater risks of default than their

more affluent counterparts.@t

. The reason tliat lenders will not lend toall observationally indistinct borrowers is that when lenders set the
prnce of loans at a rate below the market clearing level, the amount of funds tliat they can raise to lend is limited.
The marginal cost of procuring additional funds tliat would meet the demand of the excluded, observationally
indistinct borrowers would exceed the mar%mal benefit that would accrue from lending to them. Fora model of this
phenomenon, See Stiglitz & Weiss, Credit Rationing, supra note , at 397.

The theory of credit rationing persists even if borrowers are able to provide collateral. For a discussion of
the role of collateral in credit rationing, see Dwight M. Jaffee & Franco Modigliani, A Theory and Test of Credit
Rationing: Reply, 66 AM. econ. rev. 913 (1976).

0 Asone author described the market: “the banking system had a monopoly on the liquid assets of the
nation." Lowell Bryan. The Risks, Potential and Promise ofSecuritization, in A PRIMER ON SECURITIZATION 171-72
(Leon T. Kendall & Michael J. Fishman, eds. 1996). Finance companies and other nonbank lenders wrote home

loans, but they only represented a fraction of the home mortgager market.

6 JohnV.Duca & Stuart S. Rosenthal, Do Mortgage Rates Vary Based on Household Default
Characteristics? Evidence on Rate Sorting and Credit Rationing, 8J. REAL estaTe FinaNcE & Econ. 99, 107

(1994).

Leland C. Brendsel, Securitization's Role in Housing Finance: The Special Contributions of the
Government Sponsored Enterprises, in Kendall & Fishman, supra note  ,at 19

" Lewis S. Ranieri, The Origins of Securitization, Sources ofits Growth, and its Future Potential, in Kendall
& Fishman, supranote  ,at

Keith N. Hylton & Vincent D. Rougeau, Lending Discrimination: Economic Theory, Econometric
Evidence, and the Community Reinvestment Act, 85 Geo. L.J. 237,259 (1996); Klausner, supra note  ,at 1568

While there was some rate sorting in the past, i.e., offering borrowers different loan prices based on their
observable levels of risk, the overwhelming evidence reveals that credit rationing had the effect of rationing most
LM 1 borrowers out of the home mortgage market. Stiglitz & Weiss, Credit Rationing, supra note , at 406; Duca

& Rosenthal, supra note , at 101
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B. Changes In The Home Mortgage Market

Beginning in the 1980s, several changes in the financial services market led to an
increase inthe amount of capital available to lend and spurred the emergence of new types of
k iders. The most important changes were the securitization of home mortgages, the availability

of new mortgage products and incentives for lenders to increase their lending activity in LMI

neighborhoods.
1 Securitization
Freddie Mac spearheaded the securitization movement in the 1970s in an effort to
increase the amount of available mortgage capital. Widespread securitization by government-
sponsored entities (GSEs)(®and the private sector began in the 1980s and by 1993, sixty percent
of home mortgage loans were securitized.@® In the process, securitization single-handedly

transformed the financial services market. It is now routine for lenders to originate loans and sell

them to secondary market institutions, which provide a steady stream of capital to lend.&/

Securitization is the process of converting packages of home loans into securities that are

backed by collateral in the form of loans.@ The first step in the securitization process is for a

The most well-known GSEs today arc Fannie Mae and Freddie Mac.

Brendsel, supranote , at 17-19. During the same lime geriod, investment fund managers were looking
for new investment vehicles and mortgage-backed securities tit the bill. Leon T. Kendall, Securitization: A New
Era in American Finance, in Kendall & Fishman, supra note  ,at2-3

¢' Securitization not only generates more mortgage caFitaI, it also adds value by reducing risks and costs
throu?h diversification. For example, by pooling individual loans, the collective risk of a package of loans
defaulting is less than the average risk of ;my one loan going into default.

In addition, once loans are securitized, under the holder in due course rule, borrowers typically cannot
defend non-payment on the grounds that the lenders engaged in unlawful activity related to the [oan, for example, by
committing certain types of fraud on borrowers. See notes infra and accompanying text This has the effect of

increasing the value of the loans upon securitization.

Tamar Frankel, Securitization (Asset-Backed Securities and Structured Financing), in FINANCIAL PRODUCT
Fundamentals: A Guide for Lawyers 4-2 (1999).
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lender to make loans to borrowers. The loans then are bundled and transferred to an entity, often
known as a “special purpose vehicle” (SPV) that passively holds the loans.® The SPV adds
credit-enhancements that have the effect of reducing the risks associated with defaults.?0 The
SPV then creates and issues the mortgage-backed securities and sells the securities to investors.7l
The proceeds from the sale of the securities are passed on to the entity that sold the loans less the
expenses that the SPV incurred. In some cases, the SPV services the loans, i.e., collects the loan
payments, and distributes the proceeds to the investors.2 Other times, the seller of the loans
retains the servicing rights.

Securitization, by making possible a constant flow of money to the home mortgage
market, has dramatically altered the business of m. rtgage lending. Banks and other lenders do
not suffer from liquidity restraints and more funds are available to lend borrowers.

Securitization also has created opportunities for nonbank lenders to enter the home mortgage
market. 3 Lenders no longer need to be large financial institutions with significant deposits and

capitalization. Rather, thinly-capitalized mortgage bankers and finance companies can originate

loans for sale on the secondary market. %

These entities may take a number of different organizational forms, e.g., trusts, corporations, or
partnerships. Frankel, supranote ,at4-k

Examples of credit enhancements are insurance and third-party guarantees. Frankel, supranote  ,at4-
15; Kendall, supra note at4. In addition, secondary market purchasers can require recourse provisions,

which also reduce the risks associated with default.

7L When loans are securitized by government-sponsored entities, the GSES purchase and package the loans,
create the securities and market the securities through brokers. Brendsel, supranote ,at2L

“As discussed infra atnote  and accompanying text, when sellers retain servicing rights, they have a
greater interest in the quality of the loans.

3 Brendsel, supranote ,at 24,
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2. Expanded Mortgage Products
Historically, lenders primarily offered cookie-cutter, fixed-rate loans. Coincident with
the expansion of the home mortgage market in the early 1980s, Congress enacted the Depository
Institutions Deregulation and Monetary Cojirol Act of 1980 (DIDMCA)RBand the Alternative

Mortgage Transactions Parity Act of 1982 (AMTPA), Bboth of which paved the way for the

proliferation of new mortgage products.77

In DIDMCA, Congress extended the favorable variable rate ceiling for national banks to
all federally insured banks and thrift institutionsBand preempted all state usury ceilings on
“Interest, discount points, finance charges, or other charges” for loans secured by first mortgages
on debtors” homes, including conventional homes and mobile homes.® As a result, lenders who
wanted to charge higher rates had new incentives to refinance first mortgages, rather than to offer
junior mortgages, whether home equity lines or otherwise, that were subject to state usury lans.

Along a similar vein, in AMTPA, Congress extended the liberal mortgage lending

regulations for federally chartered depository institutions to most lenders making senior and

73 Pub. L. No. 96-22194 Stat. 164 (1980).
6 Pub. L. No. 97-320, % Stat. 1469 (1932).

See generally Office of Thrift Supervision, Advance notice ofé)rogosed rulemaking, Responsible
Alternative Mortgage Lending, 65 Fed. Reg. 17811, 17813-14 (Apr. 5,2000).

B 12U.S.C. 8§ 1463(g), 1785(y), 183d(a); see also 12U.S.C. § 85 Tliat change permits insured depository
institutions of all types to setinterest rates as high as one per cent over the discount rate on ninety day commercial
paper in effect at the Federal Reserve District in which the institution "is located.” Id.

) 12U.S.C. § 1735-7a

~Although Congress permitted the states to enact laws opting out of federal preemption, only sixteen did
S0, either in part or in whole. See THE cosT oF credit, Supranote  , at 64, 72-74; Julia Patterson Forrester,
Mortgaging the American Dream: A Critical Evaluation ofthe Federal Government's Promotion ofHome Equity
Financing, 69 TuLANE L. rev. 373, 398-400 (1994) (hereinafter “Forrester, American Dream™)’, Mansfield, supra

note ,at492-520,
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junior residential mortgages.8 These regulations preempted old restrictions that limited lenders
to making fixed-rate, amortizing mortgages.& As aresult, lenders received the green light to
make adjustable rate mortgages, mortgages with balloon payments and non-amortizing

mortgages Where borrowers pay off the interest but not the principal.

3 Incentives To Lend To Uvll Borrowers
Both market incentives and federal initiatives have made it appealing for some lenders to
focus on LMI borrowers. In the past, credit rationing excluded many potential LMI borrowers
from the home mortgage market. As a result, there have been high levels of demand for loans
and little competition from traditional lenders in LMI neighborhoods. In addition, many LMI
homeowners experienced arise in their wages and home values in the 1990s.8 Lenders have

tapped into borrowers’ increased cash flow and have secured their loans with borrowers’

increased equity.

In terms of federal initiatives, one piece of legislation that has encouraged lenders to

focus on LMI borrowers is the 1992 Federal Housing Enterprise Financial Safety and Soundness

a 12U.S.C. 8§ 3301 etseq.

&  Congress gave states an opt-out provision, but only six states chose to exercise that option. See THE COST
or CREDIT, supranote__, at 64, 72-74 109-111; Office of Thrift Supervision, Advance notice o(gg(r)oposed
rulemaking. Responsible Alternative Mortgage Lending, 65 Fed. Reg. 17811, 17813-14 (Apr. 5, 2000); Forrester,
American Dream, supranote  ,at 400-0L The act authorizes lenders to make alternative mortgage loans as long
as the transactions are “in accordance with” aPpropr|ate and applicable OTS regulations. OTS is giving
consideration to whether to amend those re_98u ations in some way to deter predatory loans. See Responsible
Alternative Mortgage Lending, supra, at 17315-16.

& Arthur Kennickell el al., Tamily Finance in the U.S.: Recent Evidence from the Survey of Consumer
Finances, 83 FED. Res. sun. 1 5(January 1997): Glenn B. Canner et al., Recent Developments in Home Equity
Lending, FED. Res. BULL. 241, 249 (April '1998) (hereinafter “Canner etal.. Recent Developments").

Low and moderate income borrowers are the fastest growing group of borrowers in the mortgage market.
Keith N. Hylton, Banks and Inner Cities: Market and Regulatory Obstacles to Development Lending, 17 vaLeJ. on
Reo, 197, 0552000} (citing JohnR. Wilke, Giving Credit: Mortgage Lending to Minorities Shows a Sharp 1994
Increase, W all ST. J., Feb. 13 19%, at Al),
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