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Alaska might extend into U.S. water,4 The Aleeka feiry only goes
through Canadian waters in getting tc Alaska after leaving Eellinaham
and Washington waters. Absent treaty or usage and custom unknown to
this court the statute cited in Corbin would not apply in Canadian

waters.
The Alaska legislature h3S made clear that the only criminal

offenses in Alaska are those defined by statute.5 The courts have
said that there are no common-law crimes in Alaska.6

The appellate court decisions are replete with avowals that the

A AS 44,03 .010. provides;

Ofreticle Mtci end lond.

The jurisdiction of the state extends tc water offshore from the co»»t of
the etate n* followsi

(D the marginal sea to its cutermoet limits a» those limits are from time
to time defined or recognized by the United States of
America by international treaty or otherwise;

(2 the hich seas to the extent that jurisdiction is clRimed by the United
States of America, cr to the extent recognized by the usages and cuBtoms of
international low or by agreement to which the United Staten of America or the

state is s party;
(@) submerged land including the subsurface of submerged land, lying under

the water mention«d in this Beetion.

As 11.81.220. provides!

Nn conduct constitutes an offense unless it is made on offense

(O by this title;

(2 by a statute outside this title; or

(3 by a regulation BUthorized by end lawfully adopted under a statute.

6 OIP V. State. 73E P.2d 1117 (Alaska App. 1237)

Alaeka Court System
page 3

State w. Jack, 1JV-SO01-SS3CR; Order Distninsidig ino/cL/rent



A 1 wzi fin fK HUPKIUK U WM e bUb P B

| Vv

Acfznlyl criminal sanctions are those allowed by statute.? Nump.rcuc
citations cn the limitations of the court"s power Ere given in ft. 1 .B

Other cases say the court"s powers are defined by statute.9
The negative implication of AS 12.05.010 is that the only

punishable crimes committed cutside the state are these consummated

R.I- V. state- 894 P.id 663 (Alaska App, 1995).

g - - - -

The legislature sets the maximum, minimum, and presumptive terms of
imprisonment for erimoc. Hell v. State. 642 P.2d 1361, 2368 (Alaska App.1982),
The legislature decxeec whether a defendant"s sentence may be suspended in whole
cr in part. Pete v. State. 379 P.2d 625, 626 (Alaska 1963) (® court has no
inherent power to suspend a sentence of Imprisonment and place a defendant on
JFBtoCt.ruit- FUCh authority must be granted bv the legiclmuxc). "me legislature
determines whist length cf prccDtaen may be imposed, ponzales v. State. 608 P.2d
23, 25-26 (Alaska 17e0); Jackson v. State. 541 p.2cS 23, 25 (Alack* 297E) (when
a defendant 3 sentence of imprisonment suspended and the defendant 7is placed
cn probation, the defendant®s total period of probation may not exceed the period
specified an statuEW; Ticaeh&n v. bXate~. 576" P'-USIIH, rrt n. IT (Alaaka 197B)
And, while R COUft has Wide discretion in setting the conditions of ft defendant'a
probation, a court must have legislative authorization before Imposing ccnditiona
that fvindamentally *1r.Rr a defendant 3 status aia '"probationer" (that. 1*1
someone VFIO 16 released trom custody upon has or herpromise to abideby certain
cbncutionSj~ WhiccieEcv v. state. 626 P.2d 106*T 1067 (Alaaka 19B0) ; Bovne vT
Stat"d 5mB6 P.2d 1250, 1251 (Alaska 197«) (absent explicit legislative
authcrdeation, a court may not impose imprisonment as a condition of probation) .
see Brown v. state. 559 P.2d 107, 110 (Alaska 1977) (because a statute authorizes
a court to impooe * fine so a condition of probation, a sentencing court c*n
order a defendant to pay a fine aE a condition cf probation even when the
underlying crime 1is punishable by imprieonmeut only)."

"The Superior Court®"s authority to impose particular types of disposition in n
juvenile rase is granted by and governed by legislation, in re 490 p.2d
658 (Alaska 1971). ¢

5 51*e V, THA. & J.Bm eeo P.2d 12B6 (Alaska App. 1993) and PavBnport
V. E"tsto. 543 F,2d 1204. at 1211 (Alacka 1975)
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inside the state. That, and the lack of any explicit statutory
authority allowing for prcoeoutione on an Alaskan Ferry in Canadian

waters causes this ccurt tc find that it dees not have jurisdiction

in the case.
ConcluBjjKQ

The indictment 1is dismissed. The State has seven days to apply
to the appellate courts for relief from this order. Bail shall
continue at the present state for seven daya,i0 Unless a stay of th«

order is entered by the appellate court before that time Che defendant

shall be released.

Dated July 12, 2001

Larry Wetfk*
Superior Court Judge

I certify that 1 served Daniel Schally and Barbara Kissner the above
pleading on this / day cf July 2001 by faxing it to them.

Donna Hahnlen
Professional Assistant

10 4s. 12.25.030
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Oi'icn of Ite Misled Aiic-msy
415 MamSlireet, Room 304
Kulchitrar, Alaska 99901
<EW3} 225 6128 FAX (907) 225-3917
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COUNT!
That on or about the 22th cay cf May, 2001, aboard the
*
M/V Matanusk©®© at or near Ketchikan, in the First Judicial
E*strict, State cf Alaska, VERNON G. JACK., V, cid unlawfully and
knowingly engage in sexual contact with S.N.F, without the consent
cf S_N.F., and recklessly disregard that lack of consent.
ALl cf which is a Class B felony offense being contrary

tc and in violation of AS 11.41.420(a) (1), and against the peace

and dignity cf the State cf Alaska.

COUNT 11

That cn or about the 12th day of May, 2001, abcard the
M/V Matanuska at <c¢cr near Ketchikan; in the First Judicial
District, State of Alaska, VERNON G. JACK, V did unlawfully and
knowingly engage 1in sexual penetration with S_N.F., without the

consent of S.N.F., and recklessly disregarded that Jlack cf

Al of which 1is an unclassified felony offense being
contrary to and in violation cf AS 12.41.410(a)(l1), and against

the peace and dignity cf the State of Alaska.

INDICTMENT - Page 2 of £
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COUNT 111

“iliac cn cr about the 12th cay cf May, 2001, aboard the
M/ZV Matanuska at cr near Ketchikan,&'in the First Judicial
District, State cf Alaska, VERNON G. JACK, V did unlawfully and
recklessly cause physical injury to S.N.F.

All cf which 1is a Class A misdemeanor offense being
contrary to and in violation cf AS 11.41.230(a)(1), and against
the peace and dignity of the State of Alaska.

COUNT 1V

That on or about the 12th day of May, 2001, aboard the
M/V Matanuska at cr near Ketchikan” in the First Judicial
District, State of Alaska, VERNON G. JACK, V did unlawfully and
recklessly cause physical injury to S.N.F.

All of which is a Class A misdemeanor offense being
contrary tc and 1in violation of AS 11.41.230(a) (I'<, and against
the peace and dignity of the State of Alaska.

COUNT V

That on or about the 12th day of May, 2001, aboard the
M/V Matanuska at or near Ketchikan”?in the First Judicial
District, State cf Alaska, VERNON G. JACK, V did unlawfully, by
wcrds or other conduct did recklessly place S.N.F. in fear of

imminent physical 1injury.

INDICTMENT - Page 3 of 5

Sfare of Alaska Vs. VERNON G. JACK, V
ms« No. HF-S01-551 fR
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AIl cf which is £ Claes A miscen.eerxr cffer.se being
contrary to and in violation of AS 12.41.230(a)(3), and against
the peace and dignity cf the State cf Alaska.

COUNT VI

That cn cr about the 12th day cf Hay, 2001, aboard the
M/V Matanuska at cr near Ketchikan” 1in the First Judicial
District, State of Alaska, VERNON G. JACK, V did unlawfully, by
words cr ether conduct did recklessly place S.N.F. in fear of
imminent physical injury.

All of which is a Class A misdemeanor offense being
contrary to and in violation of AS 11.41.230(a)(3), and against

the peace and dignity of the State of Alaska.

Alaska Bar No. 9711075

aall
S.N.F. \yp
Malika Farham
Sandra Thompson
Cheryl Fisher
Yvette Fountain

NOTE: The full name of the victim 1is Jlocated within the
Ketchikan District Attorneys® Office.

INDICTMENT - Page 4 Of £

State of Alaska vs. VIRUK" C. .%&, V
Case No. 1KF-S01*%51 (R






FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1

2002 LEGISLATIVE SESSION Bill Version: CSHB 489(JUD)
(H) Publish Date: 4/23/02

Revision Dale/Time (Note if correction): Dept. Affected; Corrections

Title "An Act relating to cruelty to animals. _BRU Administration and Operation
"Component All

Sponsor Rep. Chenault

Requester House Judiciary Committee Component No. 694

Expenditures/Revenues (Thousands of Dollars)

Noto: Amounts do not Include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants &Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES |

ICHANGE IN REVENUES ( ) | i I | !

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Menlal Health

Other (Spocify Typo-Do not abbroviato)
TOTAL

(Thousands of Dollars)

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) If funding for this bill Is Included In tho Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYS)S: | (Attchaseperate pece ifnecessar }/) .
This legislation elevates cruelm%ammals rom an A misdemeanor o a C felony. It also broadens the
elements of the crime to include "failure to provide the necessary standard of care™ but removes “and as a

result, causes the death of the animal or cause severe physical pain or Prolonged suffering to the animal"".
Finally, this legislation would make the observation and knowing failure to report a violation to a law

enforcement agency a C level felony also.

The Department of Law reports that in 2000 there were 8convictions of cruelty to animals with an average
sentence of about ]Oda%s. It difficult to estimate what an averaqe sentence would be if this becomes a
felony. There will undoubtedly be additional imprisonment as well as probation supervision imposed.
Whilé the impact to the Department Is difficult to quantify, there will be an Impact. Most

Phone
Date/Time 3/14/02 1:41 PM

Prepared by:  Candace Brower

Division Commissioner's Office

Approved by: Margaret Pugh, Commissioner Date 3/14/02

Agency Department of Corrections

(Raviito BATILOMD) Page lof 2
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FISCAL NOTE - FN#1

STATE OF ALASKA BILL NO. CSHB 489(JUD)

2002 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

troubling Is Iho croatJon of a new felony for failure to report. Tho Department of Corrections has boon experiencing an
overcrowding crisis for a number of yoars. Each year, our population Increases due to Incroasod sontoncos, new crlimos and
converting misdemeanors Into felons. This legislation represents all of those things. Wo aro also facing significant budgot cuts.
Although we cannot quantify the Impact, serious consideration needs to be glvon to amonding tho curront statutes to odd to Iho

serious burden that already exists on the criminal justice system.

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number 2

2002 LEGISLATIVE SESSION Bill Version: CSHB 489(JUD)
(H) Publish Date: 4/23/02

Revision Date/TImo (Note if correction): Dept._Affected; Law

Title "An Act relating to cruelty to animals." BRU Criminal Division
Component All

Sponsor Representative Chenault

Requester House Judiciary Committee Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not Include inflation unless otherwise noted below.
OPERATING EXPENDITURES

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING

FY 2007

ICAPITAL EXPENDITURES
CHANGE IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Typo--Do not abbrovialo)

(Thousands of Dollars)

TOTAL
Estimate of any current year (FY2002) cost: 0.0
Chock this box (X) If funding for this bill Is Includod In tho Governor's FY 2003 budgotrp posal: [
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a soparato poga | f necessary)
HB 489 adds seeing somoone commit animal cruelly, and then knowingly fail to report Ihe crime to law enforcement, to

the definition of cruelly to animals. The bill further increases the penalty for cruelty to animals from a misdemeanor to
a class C felony.

During 2000, the Department of Law got convictions in eight cruelty to animal cases. Due to the relatively low number
of these cases, Increasing the penalty for animal cruelty to a felony as defined in current law is expected to have a

negligible fiscal impact on the agency. However, making failure to report animal cruelty a felony is expected to cause
many new referrals for prosecution, which will need to bo investigated and reviewed, even if Ihe state cannot ultimately
prosecute. While we believe passage of section 2 of HB 489 will increase the department’s workload, VIE have no way

of reliably estimating the Impact.

Phone (907) 465-5370

Prepared by: Joan M. Kasson
Dale/Time 3/8/02 8:30 AM

Division Attorney General's Office
Approved by:  Kalhryn Daughheteefor Bruce M Botelho, Attorney Genoral Date 3/8/2002
Agency Department of Law

(Raviled 0001 VD) Page lofl
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State of Alaska

Representative o )
Official Business

M ike Chenault
Session:
Capitol Building, Room 432
Juneau, Alaska 99801-1182
(907) 405-3779
409-3779
485-2833

Interim:

145 Main St Loop, Second Floor

Kenai, Alaska 99611

(907) 283-7223 Toll Free: (800)
)

Fax: (907) 283-3075 Fax: (907
H ouse of Representatives

May 6, 2002

TO: Senator Robin Taylor, Chair
Senate Judiciary

FROM: Representative Mike

RE: House Bill 489

Please consider this a request to schedule for hearing in
Senate Judiciary House Bill 489 as soon as possible. Ifyou

have any questions please contact Sue in my office.

ReprcHcntative_Mikc_Chenault®legis.state.alf.in

request for
hearing



Representative

M ike Chenault

Interim:

145 Main St. Loop, Second Floor
Kenai, Alaska 99611

(907) 283-7223

Fax: (907) 283-3075

State of A laska

H ouse of Representatives

Official Business

Session:

Capitol Building, Room 432
Juneau, Alasku 99801-1182
(907) 465-3779

Toll Free: (800) 469-3779
Fax: (907) 465-2833

[ Séﬂt%nt

It is a well documented that animal abuse is a
precursor to child abuse. In fact studies by the
American Humane Society and the American

Psychiatric Association strongly suggest that if
animal cruelty is identified and treated as ajuvenile

problem, we could avoid a good deal of adult
domestic abuse.

House Bill 489 simply allows a prosecutor to charge
a person with cruelty to each animal found to be
neglected or abused. It a’so strongly suggests that the
courts mandate behavior counseling.

The Bill allows for “duty to report” abuse to

authorities and holds a person harmless who in good
faith reports animal abuse to the authorities.

Kcprc. Sponsor Statem ent. sjiituiik us



Faith White *(907)561-5551
4020 Dale Street, Anchorage, Alaska 99508

December 12, 2001

Representative Mike Chennult
145 Main St. Loop, Ste. 211
Kenai, AK 99611

Re: LggiSIRi.onJO-Dé€te.LAnim | A s

Dear Representative Chennult:

The recent animal abuse case involving Caroline Boughton in Sterling, Alaska has
caused great outrage. She was allowed to continue running her "puppy mill" despite a
prior record of abuse. When she was caught this time the live dog body count was 49
dogs. Some were barely alive. The frozen carcasses of other dogs and cats who died of
neglect or were eaten by the others to survive were horribly evident. The animals
were packed into a filthy bus living in their own feces and urine. The animals outside
had no food, shelter and water. The images from the media coverage will cause many
of us anguish for a long time. Amazingly, she was allowed to keep five of the dogs.

This is the second time Caroline Boughton has done this. Shockingly the troopers are
not pursuing this case. Apparently there is no State law or enforcement available to
punish and deter such abuse. The D.A. in Kenai is "reviewing it". Nancy, a 25 year
volunteer with the Alaska Society for the Prevention of Cruelty to Animals was
working with Boughton. Is Caroline Boughton walking away after one of the most
horrible crimes imaginable against animals? Where are the laws to protect and prevent

this cruelty?

We are asking that you exercise your influence and authority to stop this inhumane
treatment. The penalty for such despicable behavior should be considerable. Only this
can deter its commission. There should never be second time offenders. Caroline
Boughton should have been prohibited from ever owning or caring for any animal.
The laws are woefully inadequate if such abuse cannot be prosecuted and stopped the
first time. To allow a second offense to occur and not be able or willing to do anything
must not be permitted. This conduct should be punishable with mandatory jail time;
mandatory community service; and/or mandatory counseling. Only this will prevent
such abuse and deter those causing innocent animals to suffer.

If you need further persuasion please let me send you the video made by the rescuers.
I have attached a few of the signature pages | have collected. More signatures are
coming in every day. As you can see there are many who are asking for your

assistance to stop such abuse. Let's act now!

Sincerely,

Faith White

/faw

Enc.
INFORMATION

STATEMENT






FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2002 LEGISLATIVE SESSION Bill Version: CSHB 498(FIN)
(H) Publish Date; 4/22/02

Revision Dale/Tin” (Nole If correction): Dept. Affected: Revenue

Tide Whittier Private Prison >RU Revenue Operations
Component Treasury Division

Sponsor House Finance Cornmittoe

Requester House Finance Committee Component No. vl

Expenditures/Rovonuas (Thousands of Dollars)

Note: Amounts do not Indude inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services

Travel n 15.0

Contractual 380.0

Supplies

Equipment

Land & Structures

Grants & Claims
1,712.1 1,710.1 1,711.1 1,712.3

Debt Service
TOTAL OPERATING 0.0 395.0 1,712.1 1,710.1 1,711.1 1,712.3

ICAPfTAL EXPENDITURES
ICHANGEIN REVENUES ( )

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Bond Proceeds
TOTAL 0.0

(Thousands of Dollars)

15.0

380.0 17121 1,710.1 17111 1,712.3
395.0 1,712.1 1,7101 17111 1,712.3

Estimate of any current yoar (FY2002) cost: 0.0
ChecK this box IXL If funding for this bill Is Included In tho Governor's FY 2003 budgot proposal: |

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Aatha Sparatapoop ifrooossary)

See attached.

Phone 465-3750

Prepared by:  Dovon Mitchell. State Dobt Manager
Dote/Time 4/17/02 3:49 PM

Division Treasury Division

Approved by: Larry Perslly. Deputy Commissioner Date 4/17/2002

Agency Department of Revenue

(HesJIVEEOt QVO) Page 1of 2_
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FISCAL NOTE M

STATE OF ALASKA BILL NO. CSHB 493(FIN)

2002 LEGISLATIVE SESSION
ANALYSIS CONTINUATION

This legislation authorizes the Department of Corrections to enter into an agreement with the City of
Whittier for the purposes of acqwnnq correctional facility space and services to house State prisoners.
The Finance Committee substitute also allows that if such a facility Is started in Whittier, the Department
of Administration may also enter into a lease-financing agreement for a 96-bed expansion of the Yukon-

Kuskokwi.n w t actional Center in Bethel.

CITY OF WHITTIER L. ! :
The agreement would be for a minimum of 25¥ears and provide at least 1,000 prison beds The lease
y

must provide for an agreement between the City of Whittier and one or more private, th|rd—ﬁarty
contractors to construct and ,o,Perate the facility. The legislation provides no requwement that tax-exempt
financing be used for the facility, no maximum'lease term, no maximum annual lease payment amount,
and no maximum project size in dollars or number of prisoners to be housed at the facility.

Although there is no specific provision in this legislation for the State Bond Committee to participate in
structunn? the financing, the Department of Revenue anticipates working with the City of Whittier to obtain
the most favorable fma_n,cm? terms for the slate - as the state's lease (Payments will be security for any
bonds sold by the municipality. The state's credit must be represented, s the pledge that will be given to
bond investors is that the state will make annual payments under the agreement entered into by the
Department of Corrections. This “credlt trail* quickly leads investors to'the fact that Ihe likelihood of
rePayment or credit risk involved with this transaction hinges on the appropriation of stale general fund
dollars. The foundation uPon which the state has built |ts,?ood credit rating has been the centralized
control of the stale’s credit through the Stale Bond Committee, and the Bond Committee's involvement in
this issuance IS important to malntamm% that credit strength. This position is further strengthened by the
fact that the City of Whittier has no bonds currently outstanding, and has limited local resources available
lo develop this complex transaction. The State Bond Committee, and contractors of the Bond Committee,
would work with the City of Whittier to structure and market the transaction. The anticipated travel costs
in the fiscal note would be é3a|d from the state general fund, with The additional $50,000 to $80,000 In
contractual costs to be paid from bond proceeds of the transaction.

YUKON-KUSKOKW IM CORRECTIONAL FACILITY . . .
The legislation alsu authorizes the issuance of up to $17,895,000, plus costs of issuance, in certificates of

participation (COPs) for the facility expansion in Bethel. The total estimated issuance amount authorized
In this Ie?|slat|on IS $19,000,000. "However, the numbers in this fiscal note are based on the assumﬁnon
that the fotal issuance amount (project and cgst of issuance) would be just $17,895,000, which is what the
departments of Revenue and Corrections estimate would bé needed for the project. As these bonds
would be sold using the competitive method of sale, tho cost-of-issuance estimates do not include the
underwriter’s discount or bond insurance. Assummg an Issuance October 2002, an interest rate of 4.7%,
and a 15-year term, the annual debt service would e?j)prommately$1.7m|ll|on peryearona
$17895,000 issuance. If the full $19 million was issued under the Same terms, annual debt service would

he $18 million.

Page 2 of 2.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2002 LEGISLATIVE SESSION Bill \Version: CSHB 496(FIN)
(H) Publish Date: 4/22/02

Revision Date/Time (Noto if correction): Dep'. Affecte d : Corrections
Title An Act expressing legislative intent o _BRU Administration and Opera'Jons
privately operated correctional facility space and services: "Component All
Sponsor House Finance
Requester State Affairs; Finance Component No. #0694
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless olherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 71.0 144.7 645.1 989.3 941.3 897.4
Travel 3.0 6.0 22.0 172.0 169.0 166.0
Contractual 85.5 11.0 50.0 33,695.5 34,702.0 34.786.5
Supplies 3.0 6.0 14.0 18.0 15.0 12.0
Equipment 3.0 3.0 61.0 44.9 0.0 0.0
Land & Structures
Grants & Claims
Miscellaneous 5,682.0 5,682.0

TOTAL OPERATING 165.5 170.7 792.1 34,919.7 41,509.3 41,543.9

(Thousands of Dollars)

ICAPITAL EXPENDITURES
ICHANGEIN REVENUES ( ) | |

FUND SOURCE
1002 Federal Receipts
1003 GF Match

1004 GF 165.5 170.7 792.1 34,919.7 41,509.3 41,5439
1005 GF/Program Receipts
1037 GF/Montal Health
Other (Specify Type-Do not abbrovialo)

TOTAL 165.5 170.7 792.1 34,919.7 41,509.3 41,543.9
Estimate of any current year (FY2002) cost: 0.0
Chock this box (X) If funding for this bill Is Included In tho Governor's FY 2003 budget proposal: |
POSITIONS
Full-time 1 2 10 15 41 40
Part-time
Temporary

ANALYSIS:  (Atachoseparate pecg ifrecessary)

Section 1 of this bill states the legislative intent to secure additional correctional facility space through a privately
operated correctional facility in Alaska. The legislature expects the Department of Corrections to contract with the
City of Whittier for privately operated correctional facility space and services similar to those currently acquired for
medium-security Alaska prisoners in a privately operated prison outside the state. Legislature expects the initial per
diem costs will bo between $89 to $91 per day.

Section 2 authorizes a contract with the City of Whittier for correctional facility space and services with third-party
contractor operation for a minimum of 25 years, a minimum of 1,000 beds and the contract must provide cultural

relevant services.

(Continued on Page 2)

Phono 465-3315
Date/Time 4/19/02 9:10 AM

Prepared by:  Joseph Reeves

Division Administrative Services
Approved by:  Margaret M Pugh, Commissioner Date 4/19/02
Agency Department of Corrections

RO OMD) Page 1of 3



FISCAL NOTE #3

STATE OF ALASKA BILL NO. CSHB 498(FIN)
2002 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

DOC wiill require 2 Long-term Project positions- Facllltios Manager I'a to interface with toe Whittier (Start FY2003) and Bethel (Start
FY2004) project during design and construction phases and through the 1st year of operations. Each of the position's Initial salary
end benefit costs are $71.0 per year with 3.75% annual performance edjustmonts Included per labor agreement. Each of the
Facility Manager staff will also require an additional $14.5 of supp' i :oots for FY2003 ($3.0 Travol, $5.5 contractual Sorvioes, $3.0
Supplies, and $3.0 Equipment (one-timo) for their first year operal  \and $11.5 for subsequent years.

The Department of Corrections (DOC) roquiroo funds to enable the V.i<cy to Wroa professional contractor to negotiate and
execute necessary prisoner care and operational contracts with too  ty of Whittier and their third party Representative. These
contracts are to ensure they provido a degree of custody, caro, and t 1Volino similar to that required by tho laws of this state.
Estimate approximately $185 per hour X 430 hours 1 $79,950 or $30. J* 'town In Contractual LJno of FN). This Is too oamo
amount that tho Municipality of Anchorage spent on their contract no; stlae ns for too now 400-bed Anchorage Jail. Assumo all

nocessery contracts would be completed In FY2003.

Tho DOC requires funds to ontor Into a professional torvico agreor.unt for contract compliance monitoring sorvicos of too
contracts for tho now Whilttior Prison. Tho DOC must be assured that the Third-Party Operator of tho facility compiles with all of Its
contractual requirements to prevent and defend against potential lltJgatlon and/or liability for too Stato of Alaska.  Monitoring
sorvicos would Includo dovolopmont of too monitoring Instrument to Include all aspoets of correctional practice, on-going monthly
monitoring, and reporting requirements.  Estimate approximately $100 per hour X 1,000 houra per year $100.0 per year (Shown
In Contractual Uno of FN) beginning In FY2006 (operations begins),

Stato oversight of too now Whittior Prison will require tho following additional 8 Permanont full-time stato staff In tho Department's
budget for tho Itfb of toe contract: (assumo that staff will begin work In FY2005 preparing offenders for transition from existing out-
of-state facilities and developing case managomont fllos, and also build In a 3.75% perfonnance Incentive adjustments to salary
costs por labor agreements for FY2006-FY2008)

4 Adult Probation Officer It's (Case Managers) @ $65.0 per year = $260.0 per year personal services

2 Nurse Il (Medical Coordination) @ $65.0 =$130.0 por year personal services

1 Internal Auditor Il (Contract Compliance) @ $60.0 por year personal services

1 Criminal Justice Technician (Clerical/Office Support) @ $45.0 per year personal sorvicos

Leased Vehicles for Adult Probation Offleers (2) =$15.0 por year contractual services

Travol-Supply Support costs 8 Positions @ $6.0 cach/yoor($2.0 Travol, $3.0 Contractual, $1.0 Supplies) = $48.0/year.
Equipment: $2.0 each X 8 position to cover PC's, printers, office equipmon * $18.0 (Ono-timo).

Data processing oquipmont will bo needod to support DOC oversight staff and to Interface with tho now Whittier Prison with tho
Department's now Offendor Tracking Information System. Oata processing PC's, office equipment, miscellaneous equipment
Including tho WAN/LAN connection. $45.0 In FY2005 (shown In equipment lino of FN).

Starting In FY06, tho DOC Transportation Section will require: four (4) additional PFT Prisoner Transportation Offioors basod at tho
Whittier Prison ($65.0 each X 4 — $260.0 personal services with a 3.75% performance Incentive adjustment per labor agreements
In subsequent years) and one PFT Prisonor Treansportatlon Officer In tho Anchorage Central Office ($60.0 P.S.); safoty and
oporating equipment for tho five officers ($14.9 Total Equipmont ono-timo); a new Van to transport prisonors back and forth from
the Whittier Prison ($30.0 Total Equipment o'ie-timo); travel and transportation funds to movo prisoners from out of stato to
Whittier (one-timo contractual expenses of $628.0 In FYO06); travel and transportation costs to handle routine needs at too facility
(annual expenses estimated at $12,500 per month X 12 months $150.0 travel); and contractual sorvicos fund3 ($7.5) and supply

funds ($4.0) to support the new transporatlon officers.

Tho annual oporating costs to cover tho contracting costs of housing prisons under this bill will be approximately $32,850.0 (shown
In contractual services lino of FN) each fiscal year beginning In FY2006. (1,000 beds timos $90 por day times 365 days). Note
that FY2008 leap year will require an additional $90.0 of contractual funds. Contractual services amount assumes that all
Architectural and Engineering will bo competed In the first year (FY2003) and Construction will tako approximately 2 yoars (FY2004
and FY2005) for this multi-story 1,000 bed facility. Prison operations at too now Whittior Prison Is assumod to begin FY2006.
Assuming 25 year contract with City of Whittier for prison services, at tho $90 por day rate por prisoner, tho total 25 year contract

will bo cost $821,790 000.

(Continued on Pago 3 43)
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FISCAL NOTE #3

STATE OF ALASKA BILL NO. CSHB 498(FIN)

2002 LEGISLATIVE SESSION
ANALYSIS CONTINUATION

The $32,850.0 annual contractual costa of Incarceration at Whittior may bo offoot by moving olfondors housed at tho Out of Stato
Contract facility (Central Arizona Detention Cantor) back to Alaska and housing them In tho now Whittior Prison, If any remain at

CADC when tho now In-stato faculty (3completed. If tho CAOC wero to still havo 585 (currant FYO3 population) Alaska offenders
there by tho tlmo tho Whittior Prison Is completed, moving those prisoners back In-stato could offset tho $32,850.0 contract costs

at Whittier by $13,879.1 (585 X $85 por day X 365 days).

Section 3 states that tho provisions of AS 33.30.031 (a) do not apply to an agreement for correctional space and services In
accordance with tho provisions of see. 2 of this Act

Section 4 authorizes tho department to enter Into a leaso-flnandng agroomont for tho oxpanslon of tho Vukon-Kuskokwim
Correctional Center (YKCC) In Bothd for up to 96 new bods as costs not to exceed: 1) $183,300 per bod; 2) $17,593,700 In capital
costs: and 3) $5,682,000 In Increased operating expenditures. Tho estimated total cost of construction, acquisition, and oquipplng
tho project is $19,000,000, which shall bo paid from procoods of tho certificates of participation Issuod. Tho estimated aggregate
annual amount of rental obligations under tho leaso-flnandng agreements Is $1,700,000. Tho total payments for tho full torm of
cortlflcates of partldpatlon are estimated to bo $25,500,000. Estimate that Architectural and Engineering will bogin In FY2004 with
Consin>dion to occur FY2005-FY2006. and expanded Operations to begin In FY2007. Estimate that tho oxpanslon of 98 offender

beds at YKCC will require 27 now staff (or 3.5 offenders por staff).

Section 5 Repoals Section 1-3, ch.32, SLA 2001, relating to contracting with the Ksnal Ponlnsula Borough for private prison
services.

Section 6 establishes a "Condition Effect" that states Section 4 only takes offect if construction begins on tho privato prison In
Whittier.

Section 7 says Sections 1-3 and 5 of this Act takes effect July 1,2002.

Section 8 says Section 4 takes effect tho day after tho day that the rovisor of statutes Is notified by tho commi.'sloner of
corrections that construction har ' v . privato prison approved In secs 1-3 of this Act.

End.
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number 2
2002 LEGISLATIVE SESSION Bill Version: HB 498
(H) Publish Date: 3/13/02

Revision Date/Time (Note If correction): Dept. Affected: Corrections
Title An Act expressing legislative Intent re; BRU Administration and Operations
privately operated correctional facility space and services: Component All
Sponsor House Finance
Requestor State Affairs; Finance Component No. #0694
Expondltures/Rovenues (Thousands of Dollars)
Nole: Amounts do not include Inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2000 FY 2007 FY 2008
Personal Services 71.0 73.7 571.5 913.0 864.9 897.4
Travel 4.0 4.0 20.0 170.0 166.0 166.0
Contractual 85.5 55 445 26,380.9 25,687.4 25,757.4
Supplies 2.0 2.0 10.0 14.0 12.0 12.0
Equipment 3.0 0.0 61.0 44.9 0.0 0.0
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 165.5 85.2 707.0 27,522.8  26,730.3  26,832.8

ICAPITAL EXPENDITURES | | | | | |

CHANGE IN REVENUES ( ) | | | | | |
FUND SOURCE

1002 Feaeral Receipts

1003 GF Match

1004 GF 165.5
1005 GF/Program Receipts

1037 GF/Montal Health

Other (Specify Type-Do not abbreviate)
TOTAL 165.5 85.2 707.0 27,522.8  26,730.3  26,832.8

(Thousands of Dollars)

85.2 707.0 27,522.8  26,730.3 26,832.8

Estimate of any curront yoar (FY2002) cost: 0.0
Chock this box (X) If funding for this bill Is Includod In tho Governor's FY 2003 budgot proposal: |

POSITIONS

Full-time 1
Part-timo

Temporary

ANALYSIS.  (Atehaseparatapeqp ifrooossary)

This bill allows the Commissioner of lhe Department of Corrections lo enter into a contract with tho City of Whittier
for privately operated correctional space and services similar to those currenlly acquired for medium-securily Alaska
prisoners in a privately operated prison outside the state. Tho agreement must be for a minimum of 25 years. An
operating component must be sufficient to support 1,200 prison beds for a period of five years from initial operation.
Section 1 expresses Legislative intent that per diem costs will be between $89 to $91 per day.

1 9 14 13 13

DOC will require a Long-term Project position- Faciliities Manager | to interface with the local government project
during design and construction phases and through lho 1st year of operations. Position's initial costs are $71.0 per
year with 3.75% annual performance adjustments included por labor agreement through FY2006. Also requires an
additional $14.5 of support costs for FY2003 and $11.5 for FY2004-2006.
(Continued on Page 2)

Phone 465-3315
Dote/Time 2/27/02 2:24 PM

Date _2/27/02

Prepared by: Joseph Reeves
Division Administrative Services

Approved by: Margaret M, Pugh. Commissioner
Agency Dopartmont of Corroctions
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 498 - FN#2

2002 LEGISLATIVE SESSION
ANALYSIS CONTINUATION

This legislation would authorizo tho singio largost contract In tho Stato of Alaska's history, noary 1 billion dollars over 25 years.

Tho Deportment of Corrections (DOC) requires funds to onablo tho Agency to hire a professional contractor to negotlato and
oxocuto nocossary prisoner caro and operational contracts with tho City of Whittior and their third party Roprosontativo. Thoso
contracts are to ensure they provide a degree of custody, caro. and discipline similar to that required by the laws of this state.
Estimate approximately $185 por hour X 430 hours 1 $79,950 or $80.0 (Shown In Contractual Lino of FN). This Is tho samo
amount that the Municipality of Anchorago spent on tholr contract negotiations for the now 400-bed Anchorago Jail. Assumo all

nocossary contracts would be completed In FY2003.

The DOC requires funds to enter Into a professional sorvico egreoment for contract compliance monitoring sorvicos of tho
contracts for tho now Whilttior Prison. Tho DOC mu3t bo assured that tho Third-Party Operator of tho facility compiles with all of Its
contractual requirements to prevent and defend against potential litigation and/or liability for tho Stato of Alaska.  Monitoring
services would Include dovotopmertrt of tho monitoring Instrument to Include all aspects of correctional practico, on-going monthly
monitoring, and reporting requirements.  Estimate approximately $100 por hour X 1,000 hours per yoar * $100.0 por year (Shown

In ContractualUno of FN) beginning In FY2006 (operations begins).

Stato oversight of tho now Whittior Prison will require tho following additional 8 Pcrmanont full-tfmo stato staff In tho Department's
budget for tho Ura of tho contract: (assumo that staff will begin work In FY2005 preparing offenders for transition from existing out-
of-stato facilities and developing caso management fikss and also build In a 3.75% performance Incentive adjustments per labor

agreements for FY2006-FY2008)

4 Adult Probation Officer II's (Case Managers) @ $65.0 ocr year = $260.0 per year person sorvices

2 Nurso Il (Modical Coordination) @ $65.0 = $130.0 por yoar personal sorvicos

1 Internal Auditor Il (Contract Compliance) @ $60.0 per year porsonal sorvices

1 Criminal Justice Technician (Clerical/Olflco Support) @ $45.0 por yoar personal services

Leased Vehicles for Adult Probation Officers (2) ° $15 0 por yoar contractual sorvices

Travd-Supply Support costs 8 Positions @ $6.0 per year($2.0 Travol, $3.0 Contractual, $1.0 Supplies) = $48.0 por
Equipment: $2.0 each position to cover PC's, printers, offico equipment = $16.0 (One-timo).

yoar.

Data processing ogiipmont will bo needed to support DOC oversight staff and to Interfaco with tho now Whlttior Prison with tho
Department's now Offender Tracking liformatlon System. Data processing PC's, offico equipment miscellaneous equipment
including tho WAN/LAN connection. $45.0 In FY2005 (shown In equipment lino of FN).

Tho DOC Transportation Section will require: four (4) additional PFT Prisoner Transportation Officers basod at tho Whittior Prison
($65.0 oach X 4 — $260.0 personal services with a 3.75% performance Incentive adjustment per labor agreements FY2007 and
FY2008) and one PFT Prisoner Trcansportatlon Officer In tho Anchorage Central Office ($60.0 P.S.); safety and operating
oquipmont for tho fivo officers ($14.9 Total Equipment ono-timo); a now Van to transport prisoners back and forth from tho Whittier
Prison ($30.0 Total Equipment one-time); travel and transportation funds to movo prisoners from out of stato to Whittior (one-timo
contractual expense' of $688.0); travel and transportation costs to handlo routine needs at the facility (annual Gxpcnses estimated
at $12,500 por month /. 12 months = $150.0 travel); and contractual services funds ($7.5) and supply funds ($4.0) to support tho

new transporation officers.

Tho annual oporating costs to cover tho contracting costs of housing prisons under this bill will bo approximately $39,420.0 (shown
In contractual services lino of FN) each fiscal year beginning In FY200G. (1.200 beds timos $90 per day timos 365 days). Noto
that FY2008 leap year will require an additional $108.0 of contractual funds. Contractual scrviocs need assumes that all

Architectural and Englnooring will bo competed In tho first yoar (FY2003) and Construction will tako approximately 2.0 yoars
(FY2004 and FY2005) for thI3 multi-story 1.200 bed facility. Prison operations at tho now Whittier Prison Is assumed to begin in

FY2006.

Tho $39,420.0 annual costs of Incarooration will bo offset by moving tho remaining 585 offenders housed at tho Out of Stato
Contract facility (Central Arizona Detention Center) back to Alaska and housing them In Iho new Whittior Prison. 585 offenders
timos $65 por day X 365 days a $13,879.1 of savings that can bo opplled to tho new Whittior Prison costs. An additional $38.0 of

savings will apply to loap year FY200J.

End
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1

2002 LEGISLATIVE SESSION Bill Version: HB 498
(H) Publish Date: 3/13/02

Revenue
BRU Revenue Operations

Title Whittier Private Prison
Componsnt Treasury Division

Sponsor House Finance
Requester House State Affairs Component No

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include Inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 95.0 0.0

121

FY 2006 FY 2007

15.0
80.0

0.0 0.0

ICAPITAL EXPENDITURES | | | |

ICHANGE IN REVENUES ( ) | j ( | j
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Bond Proceeds

TOTAL

15.0

80.0
0.0 95.0 0.0 0.0 0.0

Estimato of any curront year (FY2002) cost: 0.0
Chock this box (X) If fundInu for this bill Is Included in tho Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Atachaseparate papaifrecessary)

FY 2008

0.0

0.0

See attached:

Prepared by:  Devon Mitchell, Stato Debt Manager Phone 465-3750
Division Treasury Division Date/Time 2/22/02 2:46 PM
Approved by: Larry Perslly, Deputy Commissioner Dale 02/22/2002
Agency Department of Revenue

(HMgd STV
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 498 - FN#1
2002 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

This legislation autharizes the Department of Corrections to enter into an agreement
with thé City of Whittier for the purposes of acquiring correctional facility space and
ser/ices for state prisoners.

The agreement would be for a minimum of 25years and provide at least 1,200 prison
beds. "The lease must provide for an agreement between the City of Whittier and one
or more private, third-party contractors to construct and operate the facility. The
legislation provides no requirement that tax-exempt financing be used for the facility, no
maximum lease term, no maximum annual lease payment amount, and no_ maximum
project size in either dollars or number of prisoners 1o be housed at the facility.

Although there is no specific provision in this legislation for the State Bond Committee
to participate in structuring the financing, the Départment of Revenue anticipates
working with the City of Whittier to obtain the most favorable financing terms for the
state - as the state"s lease payments will be security for any bonds sold . The state's
credit must be represented, as the pledge that will be given'to bond investors is that the
state will be making annual payments under the_agreement_entered into by the
Department of Corrections. This “credit trall" quic IP]/_ leads investors to the fact that the
likelihood of repayment or credit risk involved with this transaction hinges on the
appropriation of state general fund dollars. The foundation upon which the state has
built its good credit rating has been the centralized control of the state's credit through
the State Bond Committee, and the Bond Committee's involvement In this issuance 1S
Important to malnt_alnlng%/vthat,credn strength. This position is further strengthened by
the fact that the City of Whittier has no bonds currently outstanding, and has limited
local resources available to develop this complex transaction.

The State Bond Committee, and contractors of the Bond Committee, would work with
the C|tfy of Whittier to structure and market the transaction. The anticipated travel costs
in the fiscal note would be paid from the state general fund, with the additional $50,000
to $80,000 in contractual costs to be paid from hond proceeds of the transaction.

Page 2 of 2



A laska State Legislature

Representative John Harris
State Capitol 513. Juneau ,Alaska 9980M 182 (907)465-4859

MEMORANDUM April 30,2002

To: Senator Robin Taylor, Chairman
Senate Judiciary Committee

From: Rep. John Harris

Subject: Request to schedule HB 498

CSHB 498(Fin)am, relating to a private prison in Whittier and authorizing expansion of
the state’s correctional facility in Bethel, has passed the House and been referred to the
Senate Judiciary Committee. By this memo, | request that you schedule HB 49S for
consideration by your committee as soon as your calendar will accommodate it.

Attached to this memo arc background materials, including a copy of the House-passed
version of the bill; fiscal notes from the departments of correctic .s and law; sponsor
statement; sectional summary; and other supporting materials. It you require additional
information, please contact John Manly of my staff at 465-4859. Thank you for your

consideration of this request.

REQUEST FOR
HEARING



Alaska State Legislature

House Finance Committee

State Capitol.Juneau,Alaska

Sponsor Statement

CSHB 498(F|N)am - "An Act expressing legislative intent regarding privately operated
correctional facility space and services; relating to the development and financing of privately operated
correctional facility space and services; authorizing the Department of Corrections to enter into an
agreement for the confinement and care of prisoners in privately operated correctional facility space in the
City of Whittier; giving notice of and approving the entry into and issuance of certificates of* participation
for the upgrade, expansion, and replacement of a certain correctional facility in the City of Bethel; giving
notice of and approving the entry into lease-financing agreements for that project; and providing for an

effective date."

CS for House Bill 498 (FIN)am authorizes the construction of a local government-
financed, local government-owned, and privately managed 1000 bed, medium security
prison in the City of Whittier, and authorizes the expansion of the Yukon-Kuskokwim
Correctional Center in Bethel by up to 96 new beds.

Ten out of the state’s 15 regional correctional facilities are currently operating over
emergency capacity, the remainder approach emergency levels of prisoner overcrowding,
and 600 Alaskan prisoners are housed in Arizona.

Prison overcrowding exposes inmates and staff to the risk of serious injury and death, and
exposes the State to civil liability, as well asjudicial intervention into the management
prerogatives of the executive branch. With a total, all-time high prisoner population of
4,82S, the current situation is grave and exceeds projections of the Dept, of Corrections.

This bill will create more than 500 direct and indirect, union scale construction jobs, and
more than 500 permanent, direct and indirect, jobs for Alaskans associated with prison
operations for the 25-ycar lease term authorized by the legislation. In addition, it will
stimulate the Alaskan economy with the purchase of goods and services associated with

an $80-100 million construction project.

From a local perspective, a project of this magnitude will add value to the $80 million
Anton Anderson tunnel, reduce tolls and justify expanded hours of operation. Of greater
importance, the prison will serve as an anchor economic engine in a community with

limited economic stimulus opportunity.

Sponsor Statement



The State will benefit economically and socially by providing in-state prison beds at
significantly less cost than State-operated beds; by returning Alaskan prisoners closer to
the resources necessary for effective rehabilitation; by diminishing State liability for the
effects of prison overcrowding; and by providing programs designed to break the cycle of

Alaska Native recidivism.

With an average voter turnout of 110 residents, 88 adult residents have petitioned the
Whittier City Council to adopt an ordinance authorizing the City to develop the prison in
their community. The enabling ordinance passed with a unanimous vote.

The House of Representatives chose to add to the bill the Governor’s number one priority
for prison expansion, the Y-K Correctional Facility in Bethel. This expansion of up to 96
beds would relieve the chronic overcrowding at a critical regional facility. The CS
authorizes this expansion through the use of certificates of participation for a total cost

not to exceed $17.6 million.

This sponsor statement prepared by the office of Representative John Harris (465-4S59).



Alaska State Legislature

House Finance Committee
State Capitol ,Juneau,Alaska

Sectional Summary for Finance CS

CSHB 498 (Fin) - “An Act expressing legislative intent regarding privately operated correctional
facility space and services; relating to the development and financing of privately operated correctional
facility space and services; authorizing the Department of Corrections to enter into an agreement for the
confinement and care of prisoners in privately operated correctional facility space in ihe Citvof Whittier:
giving notice of and approving the entry into nnd the issuance of certificates of participation for the
upgrade, expansion, and replacement of a certain correctional fncjlitv in the City of Bethel: giving notice of
and approving the entry into lease-financing agreements for that project: and providing for an effective
date."

Section 1lexpresses the Legislature’s intent that in Sec. 2-3 the Department of
Corrections (DOC) secure additional prison space and services through a contract with
the City of Whittier, similar to that currently contracted for outside the state. It further
anticipates a privately-operated prison to bring competitive management styles and
operations to Alaska. Finally, it expresses the intent that the initial per diem costs
(excluding costs now excluded in the contract in Arizona, but including capital costs)

should be in the SS9-S91 range.

Section 2 in subsection (a) authorizes DOC to enter into a 25-ycar contract with Whittier
for correctional space and services. Subsection (b) provides that the contract in (a) is
predicated upon the City of Whittier having an agreement with one or more third-party
contractors for construction and operation of the facility. It further requires that the City
of Whittier procure the third-party contractors through a competitive procurement
process. And it provides that the procurement requirements arc satisfied if the City of
Whittier follows its proscribed and lawful procedures under the general powers grant of
the state municipal code (AS 29.35.010(15) (providing facilities for the confinement and

care of prisoners).

Subsection (c) stipulates that the agreement authorized in (a) must cover a minimum of
1000 beds and the payment from DOC must cover the capital costs, including debt
service, and operating costs for a period of five years from initial operation of the facility.
The CS also includes a provision that the opcratimz component must include a reasonable
adjustment for costs not incurred until full occupancy.

Subsection (c) further provides that the payments under the agreement must be subject to
annual appropriation by the legislature; that the agreement must contain a provision

Sectional Analysis






Alaska State Legislature

House Finance Committee
State Capitol ,Juneau ,Alaska

Sectional Summary for Finance CS

CSHB 498 (Fin) - “An Act expressing legislative intent regarding privately operated correctional
facility space and services; relating to the development and financing of privately operated correctional
facility space and services; authorizing the Department of Corrections to enter into an agreement for the
confinement and care of prisoners in privately operated correctional facility space in the City of Whittier:
giving notice of and approving the entry into and the issuance of certificates of participation for the
upgrade, expansion, and replacement of a certain correctional facility in the City of Bethel: giving notice of
and approving the entry into lease-financing agreements for that project: and providing for an effective
date."

Section lexpresses the Legislature’s intent that in Sec. 2-3 the Department of
Corrections (DOC) secure additional prison space and services through a contract with
the City of Whittier, similar to that currently contracted for outside the state. It further
anticipates a privately-operated prison to bring competitive management styles and
operations to Alaska. Finally, it expresses the intent that the initial per diem costs
(excluding costs now excluded in the contract in Arizona, but including capital costs)

should be in the SS9-S91 range.

Section 2 in subsection (a) authorizes DOC to enter into a 25-ycar contract with Whittier
for correctional space and services. Subsection (b) provides that the contract in (a) is
predicated upon the City of Whittier having an agreement with one or more third-party
contractors for construction and operation of the facility. It further requires that the City
of Whittier procure the third-party contractors through a competitive procurement
process. And it provides that the procurement requirements are satisfied if the City of
Whittier follows its proscribed and lawful procedures under the general powers grant of
the state municipal code (AS 29.35.010(15) (providing facilities for the confinement and

care of prisoners).

Subsection (c) stipulates that the agreement authorized in (a) must cover a minimum of
1000 beds and the payment from DOC must cover the capital costs, including debt
service, and operating costs for a period of five years from initial operation of the facility.
The CS also includes a provision that the operating: component must include a reasonable
adjustment for costs not incurred until full occunancv.

Subsection (c) further provides that the payments under the agreement must be subject to
annual appropriation by the legislature; that the agreement must contain a provision

Sectional Analysis



allowing for termination with the third-party contractor and procurement of a
replacement contractor; and that the agreement is subject to a lequiremcnt that the
contractor provide culturally relevant counseling to incarcerated Alaska Natives.

Subsection (d) provides that the City of Whittier may issue bonds under its municipal
powers and that the bonds may be secured by the revenues from the facility.

Section 3 adds a section of uncodified law to provide that AS 33.30.031(a) docs not apply
to the above-described agreement. AS 33.30.031(a) is a grant of authority to the
commissioner of corrections that allows placement of prisoners in non-state facilities if
the commissioner determines there is insufficient suitable space in-statc.

The CS adds a new Section 4. authorizing Dent, of Administration to enter a lease-
financinu agreement for the expansion of the Y-K Correctional Facility in Bethel.
Subsection (b) authorizes the state bond committee to issue certificates of participation of
up to $17.895.000. with estimated total costs for the expansion at Y-K of $19 million. It
further sets rent obligations at $1.7 million and total payments over the term of the COPs
at $25.5 million. Subsection (b) also provides a definition of the phrase “cost of

construction.”

Subsection (c) sets forth the parameters for the state bond committee in financing the
projects. Subsection fd) stipulates that the lease payments are subject to annual
appropriation from the Icuislaturc. from the uencral fund or from any other valid source.
Subsection (e) describes the project as expansion of the Y-K Correctional Facility by up
to 96 beds and lavs out costs. Subsection Cf) states that the section constitutes required

notice and approval of the project by the Icuislaturc.

Section 5 repeals unnccded portions of last year’s legislation authorizing private prison in
the Kenai Peninsula Borough.

Section 6 provides an effective dale of July 1, 2002.

Section 7 ties the effective date for Sec. 4 to the day after the day the revisor of statutes is
notified that construction has betzun on the private prison authorized in Whittier.

This sectional summary was prepared by the office of Representative John llarris (465-4S59).



T he City of W hittier

Gateway to the Western Prince William Sound
P.O. Box 608 *Whittier. Alaska 99693 « (907) 472-2337 » Fax (907) 472-2404

March 22, 2002

Representative John Harris
Mailstop: 3100

State Capitol

Juneau, SK 99801-1182

FAX: 465-3799

Dear Representative Harris:

There arc five prison bills before the Legislature this session that represent two different
ways of managing correctional services in Alaska. Senate Bills 336, 231 and
corresponding House Bills 497 and 388 implement the Administration’s recently released
master plan “Corrections & Community Partnerships: A New Way of Doing Business.”
There is nothing new about the plan, as these bills simply continue Alaska’s cost
prohibitive approach to managing the State’s prisons and jails. HB 498 (the Whittior
prison) represents a fundamental shift in policy that will return prisoners from
Arizona, provide statewide relief to prison overcrowding and control Corrections’

runaway budget.

When costs are compared, the difference in the two approaches is immediately apparent.
Attachments 1 nnd 2 summarize the Department’s plan. It proposes to add 1,239 beds, to
ten regional facilities, for a total capital cost of 239 million dollars. With an average
daily operating rate, per bed, of SI 11, this plan will increase the Department of
Corrections annual operating budget by 50 million dollars. Further, the plan does not
even presume to return prisoners from Arizona. It simply states that the expansion n.ay
“perhaps bring home some prisoners from out of state.” (pg 25 Wildwood narrative)
The Whittier prison adds the same number of beds (1200), for a total capital cost of 110
million dollars. This plan returns all 750 prisoners from Arizona and ados 450 medium
security beds to satisfy the Department’s reported in-state demand. Under the Whittier
plan, the per diem rate is capped at S89 to $91 per bed, thereby delivering the same
number of beds, for less than half the increase in operating cost under the
Administration’s plan, at only half the capital outlay.

Aside from the obvious economy of scale advantage of a single facility, what accounts
for the huge difference? The difference is that the Administration’s plan continues to
expand the cost prohibitive policy of combining jail and prison services. This
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practice, along with disproportionately high personnel costs, has propelled Alaska’s
prison and jail costs to double the national average.

Jails hold prisoners from the time of arrest until they arc sentenced. The purpose of ajail
is lock up...no fringe benefits, no programs, just lock up. After sentencing prisoners
should be transferred to prisons that are built to provide security and rehabilitation

programs.

Effective prison programs require access to health, education, training and other
treatment resources that do not exist in many Alaska communities. Providing the same

programs in facilities throughout the State is expensive and inefficient.

In Attachment 3 you will see that the Department of Corrections is experiencing the
worst facility overcrowding in State history. There is no question that there is a serious
need for in-state beds. The question is what kind of beds, and where?

The Administration’s master plan says that "the State now has an over abundance of
medium custody inmates.” (pg 2) The plan adds 217 medium security beds to the Palmer
Correctional Center (Sutton) and 256 medium beds in Kenai. When the Arizona
prisoners are factored into the demand, the State needs 1,223 prison beds.

The Department probably needs more beds at other facilities around the State, but until
jails are used asjails, andprisons are used as prisons, it is impossible to assess
statewide regional demand. For example, half of the prisoners in some regional facilities
are sentenced, with the remainder awaiting trial or sentencing. Many of these facilities
may not need to expand if the sentenced felons could be moved to a new prison facility.
Attachment 4 shows that this condition exists throughout the state.

Under the Administration’s plan, the State will add only 473 medium security beds in
Kenai and Palmer, for a capital cost of 94.5 million dollars. For the same money (SI 10
million) the Whittier plan delivers 1200 beds. But the real cost savings is seen when the
combined daily capital and operating costs, per bed, are compared.

Attachment 5 is an "apples to apples” comparison of private and State operated medium
security beds. The State’s daily average operating cost, per bed, in Palmer and Kenai is
S89. That cost includes the Department’s reported daily cost, per bed, for those
institutions, plus inmate programs, administration and statewide indirect costs. It omits
major medical to fairly compare with the Whittier per diem. The capital cost for the 473
beds, amortized over twenty-five years, is S36 per day, per bed. Thus, the total cost for
a State medium security bed in South Central Alaska is $125 per day, without major

medical.

The Whittier prison’s combined daily capital and operating cost, per bed, is capped
at S89 to $91, without major medical. A local government owned, but privately built
and managed, medium security prison bed saves the State $35 per day, per bed, or 15.3

million dollars per year for 1200 beds.



RECOMMENDATION

It is apparent that something must be done about the crisis in Corrections this session.
The immediate need for 1,200 prison beds is obvious. But from the Department of
Corrections’ plan, it appears that the State has other legitimate prison and jail needs that

may not be met by the Whittier prison.

After years of isolation in the backwaters of public policy, Whittier is sensitive to the
needs of local communities throughout the State. Rather than piecemeal consideration of

a variety of prison bills, perhaps there is a way to combine the Whittier plan with other
obvious and compelling correctional needs.

Be that as it may, wc deeply appreciate the Legislature’s thoughtful consideration of the
Whittier prison plan, as well as your advocacy on our behalf.

Sincerely,

Ben Butler
Mayor

enc: 6 Attachments



Attachment 1

*Department of Corrections M aster Plan
“Corrections + Community Partnerships
A New Way of Doing Business”
February 2002

summary
Location #Beds Type Total Cost (Millions)
Bethel % Jail/Sentenced $1859%4 !
Fairbanks 80 Jail/Sentenced $15152
Palmer 217 Medium/Sentenced $44,494
Seward 150 Juvenile/Sentenced $28130
Mat-Su 102 ~ $27517
Anchorage 192 Jail/Special Need $26428
Pt. Mac 88 Minimum/Sentenced $9,908
Kenai 256 Medium/Sentenced $50,050
Juneau 64 Jail/Sentenced $11,312
Ketchikan 24 Jail $7478
Total Beds 1,269 Total Capital Costs $239,060
For beds and
Infrastructure
$111 Average 1269  Annual Operating Cost $50.1
DaHyé:odst Per
e

“The State now has an overabundance of medium custody inmates”

Page 2, Corrections + Community Partnerships - A New Way ofDoing Business, February 2002

Medium Security Prison Space Demand Palmer 217
Kenai 256

Arizona 750 (High Medium)
Total Beds Needed 1,223

* Senate Bills 336 and 231 and House Bills 497 and 398 are designed to implement this plan in whole or in phases

]



Attachment 2

Proposed Capital Costs: 1200 Beds

DOC 2/02 Master Plan ~ SB 231 / HB 388 HB 498
(1269 beds) (1136 beds) (1200 beds)
SB 336 / HB 497
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institution

Anvil Mt. (Nome)
Cook Inlet PT
Fairbanks CC
Hiland Mt. CC
Ketchikan CC
Lemon Creek CC
MatSu Pre-Trial
Meadow Creek
Palmer Med. CC
Palmer Min. CC
sMAvenue
Spring Creek CC
ildwood CC
Wildwood PT
YKCC (Bethel)

Total

Attachment 4

Department of Corrections

Daily Totals
MEN MEN WOMEN WOMEN
Sentenced  Unsentenced  Sentenced  Unsentenced

42 6l 1 3
383 355 2 1
47 14 10 12

0 0 129 86
15 43 3 3
101 59 3 10

7 12 0 1
18 0 0 0
100 130 0 0
173 3 0 0
28 68 0 4
535 10 0 0
243 16 0 0
16 12 3 2
26 87 1 7
14% 117 152 129

Percentages of Sentenced and Unsentenced

Unsentenced Sentenced Total
1246 1648 2894
43% 57% 100%

Total

107
441
210
215
64
173
80
/8
230
176
100
A5
259
%

121

28% |



Capitol and Operating Cost Comparison |asacmems

Pivate vs. State Medium Security Beds
South Central Alaska

Alaska DOC Kenai/Palmer Whittier

Notes:
1. W9 is the Wildwood and Palmer Average Daily Cost of Care, plus Inmate Programs, Admin and Support, and Statewide Indirect, less

Major Medical.

2. 536 is the Construction of the State's Planned Palmer and Kenai medium security prison additions (473 beds) amortized over 25

years.

Source: D.O.C Oaily Cost of Care (effective January 1, 200)) Published 12/7/00



B enefits to th e S tate

Returns $:e million per year to Alaska economy;
economic multiplier effect benefits all of Alaska

s25 Union construction jobs*
~ 228 Indirect construction related jobs*
225-275 PErManent prison jobs*
200 PErmanent indirect johs*

Purchase of goods, materials and services
associated with construction and operation over zs

years

Bg,ff) less costly than State built and operated prison
eds

Mitigates state liability for prison overcrowding

°rs

Returns Alaska prisoners nearer to Alaska
rehabilitation resources and families

Only prison plan that focuses on Alaska Natives with
programs for Natives by Natives

Adds value to soo million Anton Anderson Tunnel

*

A

Adapted from Information by Scott Goldsmith, University of Alaska
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deficit, "oil day long llio noise of policy
war rolls nd'oss tlio winter sen” muffling
the sound of n lesser liattlo whore loss,
raliter than quulily, oflife is threatened.
Tlio engngoinent is over how best lo
manage Alaska's miaous nndjails. f.ilto
other battles, tho Impasse from yunra of
turf 6Iniggle weigl»3 moat heavily on the
innocent and powerless. In CoiTeeUons'
case, innocent sInfT and powerless
offenders.

Twelve out ofAlaska’s 15coirectional

facilities are, again, operating nt emer-
gency levels ofovercrowding. Had things
linp|>cn when prisons andjails are over-
crowded. Facilities anti equipment
braak down, tempers lloio, routine is
disinlpted, security is compromised and
pcoolo got hurt, sometimes killed.
'llicso lifo-threatening conditions am
tho result of a philosophical standoff
between two IcgiLimulo, but distinctly
different approaches to mnnuging stale
resources.

One approach is the Department of
Collections’ now master plan, “Con ec-
tions & Community Partnerships: A
New Way of Doing Dusmcss," This ses-
sion, four hills hove been introduced to
implement this plan. Out rolhcr tlinn "n
new way of doing business,Hthe plan
simply re-packages the old, increasingly
impractical and  cosi-prohibitive
approach to managing correctional ser-
vices.

The other approach Is the Whittier
prison plan. The most obvious dislinc-
tion between Uie two is llie cost lor lhe
proposed beds. The department’s plan
adds 1,2G9 beds, to 10 facilities, lor n
constnicliou cost of $239 million. The
Whittier private/public  partnership
adds tlio soma number of beds, in one
central facility, for a construction cost of
$110 million.

At an nvorugo doily o|»eraling cost,
per lied, of $111, thu departments plan
will increase tlio operating Inidgut by
nearly $50 million, plus cnpitnl costs.
Tho Whittier prison provides the saino
number of beds for a combined daily
capital and operating cost of $89 to $91
I>cr bed.

Doth plans meet stole ami national

\oice of the Times

a conj;kbvativc voter ron ai.askani

ak im passe

I

atnndnrds. Tho difference is that Coirec-
tiona’ plan continues tho practice of
housing priaun and jail services under
one roof, sacrificing economy of scnlo in
favor of duplicating services lluuugliout
the stale,

Jails arc meant to hold prisoners
fnnn arrest to sentencing and through
appeal. The mission of ajail is sale and
secure confinement — no frills, no pro-
grams, just confinement. A/ler sentenc-
ing, most convicted felons in other slates
mid the federal system are transferred
to central prisons designed th meet their
Hncunty and program needs. Only pris-
oners with snort, sentences remain in
localjails,

Prisons rctmiro nccess to mental
licoltli, mlidt education, vocatiomd train-
ing nnd other rcsouiccs Lhat are in limit-
ed supply in many Alaska communities
— resources like Clltl's Southcentral
Foundation, tlio UniversityofAlaska, tho
Alaska Native Medical Center and a ho3t
ofoilier programs imd practitioners com-
mitted to fostering licliuvioral change in
people. Within ayear or two of release,
oflendei-s should be transferred to
halfway Ivourcs, close to family and tho
community sup|>ort systems needed for
succossfid reintegration,

Duplicating these semccs in facilities

WLLIAM J TCBN
Iniif itilii

on prisons

throughout tho slate is iuofficiont,
expensive and often ineffective because
quality. nnd continuity ore difficult to
maintain.

'Dio department's plan adds <173 Ixrds
for sentenced felons in Polmor nnd
Kenai. Add 750 Alaskan prisoners in
Arizona and the state needs all 1,200 of
the beds proposed by Lire Whittier plan.
Thera is also a need forjail lieds al other
facilities around llie state. 13ut until jails
mo used asjails ami prisons arc used as
prisons, it is difficult, if not iogiossiblo,
to determine regional demand.

Edmund Durkc said, "all government
- indeed, ovory human benefit and
ei\joyjnent, evely virtue and every pm-
dentact- is founded oncompromise nnd
hnrter.” It i3 time to compromise or
barter through the impasse in Correc-
tions by expanding stale and municipal
juils where there is a clear need, and by
supiwrimg privule/public partnerships
that can build and manage new prison
beds at lower public expense.

The state sitnply cannot afford to
liccome stuck fast in yesterday’s way or
doing business.

Frank Prowlit, on Anchorage ottomoy, Is
formor commissioner of Corrocflona and a
consullont to Iho Whittier prison project

Wmwmy, Mat* Q 30? R.7






FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2002 LEGISLATIVE SESSION Bill Version: CSHB 499(JUD)
(H) Publish Date: 4/22/02
Revision Date/Time (Note if correction): Dept. Affected: Community & Econ. Oav.
Title Disposition of Business Assets 'BRU Banking. Securities & Corporations (11S)
Component Sanking. Securitlos & Corporations
Sponsor House Judiciary
Requester House Judiciary Component No. 1233

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 00 00 0.0 00 0.0

FY 2006 FY 2007 FY 2008

CAPITAL EXPENDITURES
ICHANGE IN REVENUES ( y T

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

1156 RSS
TOTAL 0.0 0.0 0.0 0.0 00 0.0

Estimate of any curront year (FY2002) cost: 0.0
Check this box (X) if funding for this bill Is included in tho Governor’s FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Atadha separate pecg ifnecessary)

This hill allows corporations and other %pes of business entities to dispose of all or substantially all of their
Broperty and assets without having the buyers assume responsibility for the sellers’ liabilities, unless the

uyers expressly assume those liabilities.
The division does not anticipate any fiscal impact with the proposed legislation.

Phone 465-2521
Date/Time 3/8/02 2:31 PM

Prepared by:  Franklin T. Elder. Division Director

Division Banking, Securities and Corporations

Approved by: Commissioner Deborah B. Sedwick Date 3/8/2002

Agency Department of Community &Economic Development

(RwiviU 0L QVB) Page 1of 1
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ALASKA STATE LEGISLATURE

HOUSE JUDICIARY COMMITTEE

Representative Norman Rokeberg, Chairman State Capitol
Juneau, AK 99801-1182

Representative Scott Ogan, Vice-Chairman
Telephone: (907) 465-4990

Representative John Coghill
Representative Jeannette James Fax: (907)465-2040

Representative Kevin Meyer
Representative Ethan Bcrkowitz Heather M. Nobrcga
Representative Albert Kookesh Counsel to Committee

MEMORANDUM

TO: Senator Robin Taylor, Chairman
Senate Judiciary Committee

FROM: Rep. Norman Rokeberg, Chairman
House Judiciary Committee

DATE: May 4, 2002
RE: Request to hear HB 499

I respectfully request that HB 499, Successor Liability for Product Liability, be
scheduled for a hearing. |have attached the following for your information:

Copy of the bill

Sponsor Statement

Sectional Analysis

Zero fiscal note

Strunge Anns, Inc. v. Western Auto Supply Co.
Outline for HB 499

Alaska Bar Rag article

Restatement 3rd of Torts

Various briefs on retroactivity provision

©®ND O 0N R

REQUEST FOR
HEARING



ALASKA STATE LEGISLATURE

HOUSE JUDICIARY COMMITTEE

Representative Norman Rokeberg, Chairman State Capitol
Juneau, AK 99301-1182

Representative Scott Ogan, Vice-Chairman
Telephone: (907) 465-4990

Representative John Coghill
Representative Jeannette James Fax: (907)465-2040

Representative Kevin Meyer
Representative Ethan Bcrkowitz Heather M. Nobrega
Representative Albert Kookcsh Counsel to Committee

Sponsor Statement for HB 499 (JUD)

It is vitally important to Alaska commerce and business that a corporation, partnership or other
entity that purchases assets from another company or business not be held legally responsible
for the liabilities of the selling business, unless expressly agreed to by the purchasing company.
However, the Alaska Supreme Court, in an interim ruling last year in Savage Arms, Inc v.
Western Auto Supply Co., 18 P.3d 49 (Alaska 2001), held otherwise under the doctrine of
successor liability as it relates to products liability, and remanded the case to trial consistent

with its opinion.

Generally, when one company sells all its assets to another, the acquiring corporation or
company is not liable for the debts and liabilities of the selling company. Contrary to this rule,
the Alaska Supreme Court adopted two theories of successor liability in cases of products
liability, "mere continuation” and "continuity of enterprise.” These theories are exceptions to
the general rule, and allow a purchasing company to be held responsible for the product
liabilities of the selling company, including those that may have been unknown at the time of
the sale. While the "mere continuation™ theory is a commonly recognized exception, the
Supreme Court acknowledged that "continuity of enterprise” has been rejected by the American
Law Institute: Restatement (Third) of Torts, and a vast majority of courts that have decided the

issue.

The Supreme Court stated it was deciding the issue of successor liability because "...neither this
court nor the Alaska state legislature has resolved the successor liability questions presented in
this case..." The Savage Arms case is set for trial in November 2002, and before the Supreme
Court's ruling becomes final following trial and appeal, we seek to respond to the invitation of
the Supreme Court and fill the legislative void and declare the law of Alaska on this subject.

HB 499 specifically addresses successor liability as it relates to products liability. The bill
expressly rejects the continuity of enterprise exception adopted by the Supreme Court and
adopts the generally recognized exceptions to the doctrine of successor liability as listed in the
Restatement of Torts. Those four exceptions are: (1) the successor expressly assumed the
liability; (2) the transfer was a fraudulent conveyance; (3) the transfer constituted a
consolidation or merger; or (4) the transfer was a mere continuation of the predecessor.

We believe this legislation will prevent inequities that will otherwise occur to the purchaser of
assets who would be exposed to liabilities they did not anticipate and to sellers of assets who
may receive less than fair market value if the purchaser must discount the purchase price to

factor in unknown and unwanted liabilities.

This bill is expressly made retroactive so there will be uniformity of application.

The committee urges your suppor’
Sponsor Statement



ALASKA STATE LEGISLATURE

HOUSE JUDICIARY COMMITTEE

Representative Norman Rokeberg, Chairman State Capitol
Representative Scott Ogan, Vice-Chairman Juneau, AK 99801-1182
Representative John Coghill Telephone: (907)465-4990
Representative Jeannette James Fax: (907) 465-2040
Representative Kevin Meyer
Representative Ethan Berkowitz
Representative Albert Kookesh

Heather M. Nobrega
Counsel to Committee

Sectional Analysis for HB 499 (JUD)

Section 1: Legislative intent section indicating the intent of the bill is to reject
the continuity of enterprise theory adopted by the Alaska Supreme
Court.

Section 2: Creates a new provision in the Code of Civil Procedure listing the

only exceptions to the general rule of successor liability.

Section 3: The provisions of the bill are applied retroactively.

Sectional Analysis
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*|IS Alaska

statute »f limitations ha- run, it i- alluwallt-
if il “relates hack™ to Ilit dale of a timely
original Jileacling.J*

Civil Rule 16<e) set.- out the circumstances
under which an amended pleading will relate
hack to the original pleading:

Whenever the claim or defense asserted in

the amended pleading arose out of the

conduct, transaction or occurrence set
forth Or attempted to be set forth in the
original pleading, the amendment relates
hack to the date of the original pleading.

An amendment changing the [iarty against

whom a claim is asserted relates back if

the foregoing provision is satisfied and,
within the |*-riod provided by law for com-
mencing the action against the jrarty lo be

brought in by amendment, that party Il)

has received such notice of the institution

of the action that the party will not be
prejudiced in maintaining a defense on the
merits, and (2) knew or should have known
that, but for a mistake concerning the
identity of the pro|«r party, the action
would have been brought against the jrur-

'[y,»

According to this standard, Hebert’s sec-
ond amended complaint will relate back to
her timely November 11(05 complaint against
Honest Bingo if (1) the claim asserted
against FDA arises out of the same transac-
tion or occurrence set forth in the initial
complaint; (2) FDA received sufficient notice
such that il would not be prejudiced in main-
taining its defense on the merits; (3) FDA
knew or should have known that it would
have been included as a party in the original
complaint but for a mistake concerning its
identity; and (J) FDA received notice and

24, See Stem,on v. Rum/ell. 825 [*.2d B9o, 698-99
(Alaska 1992).

25. Alaska K Civ. P 15(c)

26. See fetteiull Urt( v. bneliunan. 9al [12d
1065. 1068-71 (Alaska 199-2) Seveial fcdctal
courts have held dial amendments in which a
plainnlf replaces a "Jolm Doe" defendant with a
named dcfendjnl ate cunvidcicd amendments iu
add new {rattles and will felale hjtk rail) when
the conditions ol kulc 15(c) are satisfied ~See bA
Wright i: Miller, mpiu 5 1490. ai 105-06: jce
also Craig . Uiuted Statea, 413 F.2d 854 (9lh
Cir.1969).

Is PACIFIC ItERORTEU, 3d SERIES

knew or should have known lhal, lull fur a
mistake concerning its identity, it would haw-
lieen included as a Jxiny within "the |n-rind
provided by law for commencing the aelmn
against" it.2*

Given the fact-intensive nature of the Rule
15(c) "relation back" test. FDA cun prevail
on its Rule 12(c) motion only if the undisptii-
tii facts on the face of the pleadings clem v
show that Hebell's second amended com-
plaint cutuiul (XiSsibly relate hack lo her ear-
lier timely complaint against Honest Bingo.
But the relation back issue presents the lul-
lowing disputed fact questions, which prevent
resolution on a motion for judgment en the
pleadings: whether FDA received sufficient
notice of Helrert's lawsuit within the limita-
tions [reriod anil whether FDA knew or
should have known that, hut fur a mistake
concerning identity, it would have Iheii in-
cluded as a |tarty within the applicable |ieri-
od."

It is not clear from the pleadings whether
FDA did or did not receive sufficient notice
of Helrerl’s claim within the limitations peri-
od. Hebert's complaint asserted that the
nature of the named business entities was
unknown. It also included (he jrormillei: of
the hingo game as a John Doe defendant.
Hebert's amended complaint states that FDA
"is one of the three permitces jointly ofx-rut-
ing Honest Bingo" and that FDA "was in fact
receiving the benefits of the ojienilion of the
hingo game at the time and place in ques-
tion." This statement alleges the existence
ofaclose business relationship tx-iivccli Hon-
est Bingo and FDA, or |>ossibly a joint ven-
ture or |iartnerslip.,” While admitting that

27. Tt*e parlies do nui dispute Ihal I',r fusl re-
quirement—dial die claim against PDA arise uul
ol the same basic claim in llie complain! against
Honest (lingo—is satisfied

28. Hebert rnae bave available (o bet a second
avenue lor relief. If siie can demonsirale that
Honest [I|nqho was a partnership or a )Lcm! ven-
ture of which Monroe Foundation and FDA were

paimeis or (outi venturers, it ma> not tv neves-

sarv lor the second amended complaint In u tail-

back lo the original cumplailil since kelvicr ol
the limcl) onguia! complaint on Hinu-sl bingo ot
the Monroe Foundation inayr be lound sutlicicnl
to commute service on FDA See Alaska K Civ
(* 4tdH5). Coleman v. Lo/gren. 593 P 2d 632. 634
(Alaska 1979)

SAVAGK ARMS, INC.

I'mu is i-sj
il is a [M-rmitlif for hingo gatin-i, FDA de-
niiti tin- allegalions of jointly ujviutinp Hon-
est Hingo and of receipt of bem-fils of Ihe
tiN-i-atim.  Viewing the facts in the light
most favorable to Heliert, as we must for the
[xirjruses uf the inntinn, it is elt-ar that the
existence of smne tyjx- of close business rela-
tionship is alleged.

A fact question also exists as to whether
FDA knew or should have known that hut fur
a mistake in identity, it would have In-en
named as a |tarty within the applicable limi-
tations IA-riod. As an organization under
whose jrennit the Honest Bingo game was
run, FDA may have had notice of the rom-
plaint filed against Honest Bingo and Ihe
Monroe Foundation and consequently may or
should have known that it was one of the
“John Does" referred lo in the initial com-
plaint against Honest Bingo. Similarly,
without further evidence, we are unable to
ileterinine whether FDA either knew or
should have known that it was intended as a
jiarty in the suit prior to March 27, IldAi, the
one hundred twentieth day after filing of the
original complaint.2*

The pleadings on their face cannot reveal
whether Hebert's second amended complaint
relates back to the initial timely complaint
filed against Honest Bingo. And determin-
ing whether FDA meets Ihe standard for
relation hack involves a triable issue cif fact.
We therefore cannot affirm the granting of
FDA's Rule 12(c) motion.i0

1131 "The court either may consider a
motion for judgment on the pleadings at a
preliminary hearing as provided by Rule
12(d) or may jrostjione its determination until
trial.m11 We conclude that where appropri-
ate and when a motion for judgment on Lite
pleadings Is brought on the liasis of the
affirmative defense of statute uf limitations,
29, seeALilj k Ch ¥ 4Q) (jliminy 120 dj>v

afler bimp loi Mniir of pttxrs*) Thc rnord

showv ilui b) Ociober 31 1996. FuA bad ic-
fuved lo Juiticijuir in *clljcmcenl Defoliation*,

(nil (be ictoid u idem welo bou lony beftxc that
lime | DA uav avvair of liclx-il'v claim*,

30. A Civil Rule 12(c) nioiion can be convened
inlo a Rule 56 motion foi summary judgment
valcii ibt trial judfc considers materials oulvulc
IIte pleadin%*. Sre Alaska R Civ P. 12(c) How-
ever. here tltc sul>crior couri tApliciily stated tlial

W KS UTO SUI'IMA Alaska 49
AU )

the interests of justice arc Itest served if the
trial coiu-t considers the motion at a prelimi-
nary hearing instead of waiting until trial.

V. CONCLUSION

Because fact questions exist as to whether
Hebert's second amended complaint bringing
FDA inlo the lawsuit related track to her
initial complaint against Honest Bingo, FDA
was nut entitled to judgment on the plead-
ings under Rule 12(c). We therefore RE-
VERSE the decision of the sujrerior court
ami REMAND fur proceedings consistent
with this opinion.

SAVAGE ARMS, INC.. IVtitinier,
V.

WESTERN AUTO SURREY
CO., Respondent.

Nos. 8612, 8721, M ill.
Sujrretne Court of Alaska.

March 2. 2001.
Rehearing Denied April 4, 2001.

Father brought products liability action
against manufacturer and distributor of al-
legedly defective rifle, seeking recovery for
injuries sustained by his minor son when rifle
misfired. Distributor filed third-party com-
plaint seeking indemnification from manufac-
turer’s successor. The Sujrerior Court, Third
Judicial District, Kenai, Jonathan H. link, J.,
concluded tluit law of Alaska governed sue-

it did out consider mallets outside the pleadings
Even il tins court were lo consider the additional
materials contained in the record, it is still un-
clear whether FDA bad notice of Hebert's law-
suit and knew or slioulj luvr known dial tt
would liuve been initially included as a defendant
il Hebeil bad been aware ol its identity.

31 5AWright it Miller § 1367, at 517. See Ped-
ersen v. ilielili. 822 P.2d 903. 907 n 4 (Alaska
1991).
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cessor liability issue, entered judgment in
favor of distributor on its third-jiany vlaim,
and denied successor's motion to substitute
distributor's insurers for distributor as real
jiarties in interest. Successor jietiiioried for
review. The Supreme Court. Eastaugh, J,
held that: (1) law of Alaska governed issue uf
liability of rifle manufacturer's successor; 12)
genuine issues of material fact existed as to
whether successor was liable for injuries
caused by rifle; and (3) distributor's insurers
were projjer parties to prosecute third-party
indemnity claim.

Reversed and remanded.

1 Appeal and Error e=S42(1)

The appropriate choice of law is a legal
question lo which the Supreme Court applies
its inde[)endent judgment.

2. Appeal und Error <5=h42( 1)

The Supreme Court answers legal ques-
tion of first impression by adopting the rule
of law that is most jiersuusive in light of
precedent, reason, and [lolicy.

3. Appealund Error C=W>3

The Supreme Court will affirm u grant
of summary judgment only if the record
presents no genuine issues of material fact
and the moving party is entitled to judgment
as a matter of law.

4, Appeal und Error <S=»tJ3tl), 919

Generally the Supreme Court will review
rulings on joinder and ratification fur abuse
of discretion, hut will review de novo the
underlying legal questions, such as whether a
jiarty is a real party in interest.

5. Action 027(1)

In the context of a claim that a defective
product lias caused jiersonal injury, succes-
sor liability is most appropriately character-
ized as a torts question.

6. Weapons 018(1)

Law of Alaska guvemed issue of liability
of rifle manufacturer's successor in products
liability action bruuglil hv father whose mi-
nor son was injured when allegedly defective
rifle misfired, where father anil son were
Alaska residents, rifle was purchased in Alas-

18 PACIFIC KEPOKTEK, 3d SERIES

ka, and injury" occurred in Alaska, evi-n

though successor's purchase of manufactur-

er's business occurred in Texas.

7. Corporations 0445.1
Generally, when one corjxiratiun sells all

its assets to another, the acquiring cor]mra-

tion is nut liable fur the debts anil liabilities
of the selling eoiigiany,

8 Corporationso44s.1, 5JKI)

There are four exceptions tu the general
rule of non-liahility of successor cor|»n aliuns:
(1 the purchaser has expressly or implicitly
agreed to assume liability; (2) the asset pur-
chase amounts to a consolidation or merger;
(3) the purchasing corjHiration is a “mere
continuation" of the selling corporation; or (4)
the transfer amounts to little more than a
“sham™ transaction to avoid liabilities.

m Corporations o445.1

Liability will be imposed on a successor
cor|>oration for the debts and liabilities of the
selling company under the mere continuation
exception where the successor continues to
use the seller's name, location, and employ-
ees. and there exists a common identity of
stockholders und directors.

10. Corporations <2=4451

The “mere continuation” exct-|8ion to
successor nonliability is available to claim-
ants seeking to impose liability on a succes-
sor corjxiratiun for defective products manu-
factured by the predecessor.

11 Corporations<5=4451

Under the modem “continuity of enter-
prise” exception to successor nonliability, a
successor corj>ur-.itiun may be held liable fur
injuries caused by its predecessor's defective
products where the totality of the tnmsai-iinn
between the successor and lhe predecessor
demonstrates a basic continuity of the prede-
cessor enterprise.

12. Corporations ®=4451

Under the modem "conlinuity of enter-
prise” exception to successor nonliahility, the
successor corjioration may he held liable
even though the sale of assets is for cash and
there is no continuity of shareholders.
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13. Corporations

Tie- key factors under the "continuity of
enterprise™ fcxcejitijn are: (1) continuity of
key |[XTM>nncl, assets, and business ojiera-
tions; (2) sjieedy dissolution of the prcdeces-
sor corjioration; (3) assumption by the suc-
cessor of those predecessor liabilities and
obligations necessary for cnnlinualion of nor-
mal business ojx-rations; and 14) continuation
of corjxinite identity.

11 Judgment ©=181115.1)

Genuine issues of material fart existed
as to whether rifle manufacturer's successor
was liable for injuries caused by misfire of
allegedly defei-live rifle, precluding summary
judgment on third jiarty indemnification
claim filed against successor by distributor in
connection with underlying prudurts liability
action.

15. Evidence ©=244(7)

Statements attributed to successor ror-
|«‘ration’s chief executive officer that succes-
sor nir|>oralion held itself out to world as
legal successor *o rifle mannfaclurer whose
assets il purchased were non-hearsay admis-
sions of |jartyKilijxinent with resjiect to third-
jurty indemnity action brought by rifle dis-
tributor in connection with underlying jirod-
urts liability action against distributor and
manufacturer. Rules of Evil).,, Rule
N)I(dH2).

IG. Evidence <2=244(71,318(1)

To extent journal articles were offered
to prove truth of assertion tliat statements
attributed to chief executive officer, that cor-
lunation held itself out to world as legal
successor lo rifle manufarlurer, were in fact
made by officer, authors of articles were the
declarants, and such articles could not qualify
as nun-hearsay admissions of |iarty-oliponent
with resjiect lo third-jiarty indemnity action
brought by rifle distributor in underlying
[>rndurts liability; if articles were offered for
tht-ir truth on remand, trial court would hate
to address uulhur-as-declarant issue. Rules
of Evid., Rule h01(d)<2).

17. Indeninity e=|5<2)

Rifle distributor's insurers were jimjier
jiarties to [irosecute tlird-jiarty indemnity
claim hnnighl by distributor against maim-

fai-turcr's successor, where insurers had fully
discharged distributor’s liability in underly-
ing jiruducts liability action. Rules Civ.Proc.,
Rule 17(a).

Theodote M. Pease, Jr., and Michael \V.
Sewrighl, llurr, Pease & Kurtz, Anchorage,
for Petitioner.

James M. Powell and Kimberice A. Colbho,
Hughes, Thorsness, Powell, Huddleston g
Rauman, LLC, Anchorage, for Respondent.

Before MATTHEWS, Chief Justice,
EASTAUGH, FADE, BRYNER, and
CARPENETI. Justices.

OPINION

EASTAUGH. Justice.
. INTRODUCTION

Can a corjioration that purchases assets of
the manufacturer of a rifle sold in Alasku lie
held liable for jiereonal injury caused in Alas-
ka by a defect in the rifle? The superior
court held tliat it could, and we agree. But
we reverse and remand for application of the
j>ertinent successor liability doctrines dis-
cussed below. We also hold that the indem-
nity claim brought by the rifle’s distributor
against the successor corporation must be
jirosecuted by the insurers which fully dis-
charged the distributor's |>orsonal injury lia-
bility.

Il. FACTS AND PROCEEDINGS

The relevant facts are few. Jack Taylor’s
minor son suffered |>ensonal injuries when a
defective .22 caliber rifle discharged during
target shooting near Nikiski. Savage Indus-
tries, Inc. manufactured the rifle, and West-
ern Auto Sujgily Comjiany, which claimed to
have acquired the rifle from the manufactur-
er.sold il to a retail store in Maine; the rifle
was eventually resold to Jack Taylor in Alas-
ka. Taylor sued Savage Industries in 1900
for his son's injuries; in an amended com-
jdaint, he also sought recovery from Western
Auto.

Western Auto filed a third-party cumjilaint
in its name seeking indemnity from Savage
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Arms. Inc.. which hud purchased assets from
Savage Industries in 1IS'1. Western Auto
settled with the Taylors in May lIf.ia, and its
insurers paid the entire settlement amount.

At issue here are three sttlieiiiir emui
orders. The first held that Alaska law gov-
erns the issue of successor liability. The
second granted Western Auto summary
judgment against Ravage Arms, holding Sav-
age Arms liable as “the legal successor to
Ravage Industries. Imp." The third denied
Ravage Arms’ motion to substitute Western
Auto’s insurers for Western Auto as the real
parties in interest, Iull required the insurers
to ratify the litigation.

The superior court denied Ravage Arms’
motions for reconsideration. We grunted
Ravage Arms’ |te;ilinns for review and or-
dered full briefing. We review the three
orders under AS 22[tYHIO and Alaska little
of ApjM'llale Procedure -102

. 1JISCISSIOX

A, Sliiniliiiil til llr firn*

[I-'l) The appropriate choice of law is a
legal question to which we apply nttr inile-
ltendenl judgment.’ The seojie of surc-ssor
liability in Alaska is a legal question of first
impression, which we answer by adopting
“the rule of law that is most ix-rsnasiu- in
light of precedent, reason, and pilt'cv."3 In
applying rules of successor liability to this
ease, we will affirm Western Auto’s summary
judgment only if Ihe record presents no gen-
uine issues of material fact and Western

1. See ljiilpiloH 1. ('Mtlillfuiol. 75% 1 2| [(HII
Mo 1635

2. Eﬁm » Ho. $91 1*2*1 I3H. 1\54 n f«i\Uk.»

3. sec xniitui v. Uomll. 672 129 1214 12]|S
IALtku 1vV94)

4. \Nr riiidiiiuki ,8 slot IUoihitli » sSuihlit
toil'tl . tnc. A Avmh.. 73 1*2*1
(ALi*kt vuiuiot in /ion mi uthci ~Anuniu*

523 ¥2d 032(Al;,4.* h»l)

5. strimivitim. 752 P 2713 likM

6. Aim- tnFik™> utu ojtmiui* MAm i‘tuou.
\ Ainhinnif. 44| P21 c*w IAti-k.i m
bi*1Ltve in Id li.il AL.NKi Ltw p»v*iii' ilu tjiu'x-

IS I"'WTNC ItliI'OHTKU, ) SKUIKS

Aiilo is entitled to judgment its a matter uf
law.4

111 Although we generally review rulings
on joinder and ratification for abuse of di—
creiion.” Wereview de novo the underlying
legal questions,4such as whether a [urtv is a
Egalllpally in interesl tinder Alaska Civil Rule

cil.

[l Chain njLIir

Ravage Arms challenges the siijn-rior
court's ruling that Alaska law governs the
issue of successor liability. It argues that
Texas law should apply because all transac-
tions relevant to its purchase of Ravage In-
dustries' assets occurred in Texas, lo Sav-
age Arms’ view, the case ltcfore the court
deals with the transaction U-tucen Ravage
Arms ami Ravage Industries, and the under-
lying tort does not lo-ar on the elmiro ol law
question*

Western Auto defendas ihe stija-rior court's
decision, contending that Alaska law should
apply U-cause the underlying injury occurred
in Alaska. Western Auto also reasons that
successor liability is hut an extension of
products liability law, which is itself a ton
doctrine.

Texas statutory and case law seems to
disfavor e traditional and modem tliv-
ttitles of successor liability,5hut neither ‘his
court nor the Alaska stale legislature has
resolved the successor lialulit.v questions pre-
sented in this case.

inm @ MP=TaJHNM Tul] ifiinitiue. 0 tii B34
(lu.utiir axtufenl .t lu-punl it im1 mil *
“hiitd id Canitdi ser ue at T(HMH  miirits vt
licali'il lli* mit'i-]hiumil iinmimih *[iii'sti*Hi iiuK
JRIKEFFIN ul ittt Dtaij, 1mi -l atal

paitio tu e | see e fur M epee -
AR T M e

ij.‘%fliti"\ iiult|u-iiilciii Ann*iimie wwosiitit **ri

7. s 1t _Hus Pmll A1 Ann an 5 1IkiIn?)
iVWnuut |9v7i Winkett» N\MUI Moth (i
httsw 2tl 755, 75f* sv IIts App "»M>» nm» oho
WA.v * Anietiitin fiuns/ti A s 10 t %>
1 Supp 4h5 4h7 IN 1) It-\ I*Hir» Riii *tt Ut >
0 Wewmprr* Litt In* (u » (mliordi *54
S sv2tl 7h3. 760 Ilts| it App %4771 tntiiiup »\
tepiitiii-) lot iiuilfi. itdiMiliilaiiibi aiul 17,IM

SAVACi: AH ME’"(&%f%%@é\WMUTO SUITLY

We look to the Restatement tRecoud) of
Conflict of Laws for guidance in resolving
choice-of-law issues.1 The Rcvultd Restate-
meiil requires a separate chuive-nf-law analy-
sis for each issue presented* We likewise
follow this rule uf dCpccage.® anil determine
the pruf)ei' choice of law on the issue of
successor liability without regard to other
issues in Ihe ca-c.

Ili fore we call address which stale's law
should apply to this issue, we must first
determine whether successor liability is In*t*
ter chai'ncleriised in terms of contrarl or
toil." lu one sense, successor liability de-
rives from corjioriite and contract law, be-
ealise it may require lhe interpretation of the
coiiti‘iirts tliat governed the transfer of as-
sets Itelween eur|mentions. Rut surcesso.-
liability is also a creature of tort law when it
is claimed that the successor is liable Itecause
a proiluct defivt has caused itijucy or death.

Other jurisdictions arc split as to whether
successor liability should U- ecaluated using
the choice-of-law rules governing loin or cur-
|«irate and contract law. The Fifth Circuit,
fur example, has held that Ihe law of the

8 S*c.g. Qlivuifa e ARIO Clieancul
lo . 904 k Jd 1221. 1227 lAlaska 1995) ("WIirn
tholi. ol lav, jssues ails.-, v.r loinnamh N-I€l 1o
die //<mauohi, in I-V.mull ) Loo/u1ll lia giil-
,.ihc ™)

9. X,,- H.-s|.»icioi-nl ISr*oiult ol ral—i.lol Laws
ft 145 d 11971 M"TIn-..mils tiav*-long lev*
ogin/t-d that dir. an- tail Ixaiiul lo divide all
issues iiidi-i die Ks..| l,w ot a single stale ),
mo; . N it toir. sv 1 3d 320 324 17ili
to I*raM ].‘l,(iKIing dial mat.l die Seioud Re-
s|..Inoclll test. "|a] loan ilieieloo- s.iiklii.ls @
ss|Mlale . luiix*e ..1 law aiu.lvsls tul ia.ll issue
a l.ise, alleoilinog lo .1 l.-imiiie win.l. siale lias
tl.r ioosl sigoitleant ioia,, is with dial issik )

10. see 11l..k s Law Uulouian 448 17lh >d 19971
1).Iioiivg d.tv.age as 'la) (.mil's ali]iliealim <J
.title*. 1ll stale law. lo dill, irivl issues ul a legal
ill.1<ule. llioi.r id lav. all i-sik hia.Olr lo-

. L or nio. Ui.aii A tiani.-., A In.li.Miaiv ot
M.hliiii legal I'sag. 3ns I2de.l 199*1

11, am rg . WO, 69 r 3iLil 32e I"|1]t» riHiilsol
si-v.-lal stales have slio| )I..t lo de. ole v.h.lloi
|.1H.]...H lubll.o law | is a |ool ot ioi]o.ial. law

O.toil law 1

2 2s1fMn HUInl

3c8. 374 | »il. 1 11195%)

l, tip t... 71r 21
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state with the most significant corporate con-
tacts should apply to successor liability ques-
liuns.'3 The Reventh Circuit held similarly
inllni: r. litcutn li Cor/i" Rut several feder-
al district courts have explicitly applied the
law of ihe state with the most significant
torts ctuilar'.s, 1L and state courts have split
mi the question."

|a|] We decline to follow the Fifth and
Seventh Circuits, U-cause we U-lieve that
when a defective product causes [x-rson:d
injury, successor liability is most appropri-
ately cliar.trteriievl as it torts question. Suc-
cessor liability is essentially an exjvansinn uf
pnxlurts liability law, which derives from tort
principles of negligence anil strict linhilily,
and rejects contrari-derived requirements
such as privity. The puj|X)se of the modem
strict liability regime “is to insure that the
cost of injuries resulting from defective prod-
ucts (is) iMimnc hv ihe mamifaclurers that put
such products on the market rather than by
the injureil ix-rsons win are |MWerless to
pivitect themselves." ™ Treating a successor
liability question solely :is one of contract law
would alluw “the |urty who lienefitted from

13. 69 r 3d 320. 320 |7tli Cil 19-36)

14. set. eg.. f-Je v Xlnellei 1''nap Co. 652
F Supp 656. 658 0 1 IDColo 1937). Jim gieeil
m ill on Jilleielll ,fiMiil(ft. FAaiall Ftim 11 tl/g.
667 F2d 570. 579-811 Itoil. Co 1989), ReeJ V.
Aninamg (iwi co. 577 r.Supp 246. 248
IE DAik 1983). Rotui: r Aimieil |]1|]:|1. 472
FSupp 136. 141-42 tEDMi.h 1979). jeelnieil
I pJdimv ml 1tH/1 gimim K lulolloo V lrilini
Hump, la. . 191 F3d 732. 740 (Oil. t If 1999)

15 S.e. eg. la le Ailn'siiii Liligalimi Ibelli, 517
A 2d 697. 693 IDel Su|Vi 1936) tliolding llial
»M|MWalr lav. .1khiM oli|dv Uv.viim- 1o um-stiorv
>.a. legal flIn'l <d ciMiliail* U-lw.-cn cor|MKa-
lioiu). Am.iomi .V,mii,oicio. inc. . sun Uinviiv
Lng'g. SRI1.. 648 So 2d *65. 570 IlAla 1994)
.holding Ilial ctmlliil mlr l,a tort taws iliould
atqilv In (of(.u.ile liabiluv tv.or) 2ur
a/o. Davhl W P.IL.I. 2u,i..-..0< Liuliilin in Anei
Ainnmamii. 1126 kllt.ni> 85. 107 12 1f39-31

idi-aiL.u.g d.lliii-nl )iiil-.li.lioo." apuua.lu-s lo
. blhv'tll LI LIM=> ot sM*com llatldllv
ILilliw)

16. ciileipill.ii liuilm cn P tied. 533 k 2d 821.

876 IAlji.ka 19791 ti|t«4liig 1 1mi i Fi/f/i An-
li,mtei in . In. . 454 1*21 244. 24c |Al.ok.i
19691). xc .i/m. C.o.iniiao . )ii)mi Kmri T5..2..
1.,, . 59 tat 21 5J. 27 t.d Rpli 6*7. 372 21
892.900-01 ||ve.)|
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the bargain (lo) escape liahility even though
the party who transferred the benefit would
have Ixien liable had not the contract been

consummated."l Such a result would un-

dermine the principles tliat govern our prod-
ucts liability law. And although Savage
Arms argues tliat the public policy behind
products liability law is of “little interest"

here because Western Auto purchased liabili-

ty insurance tliat fully protected it. Western
Auto's suit does not pursue a commercial
cause of action. Because Western Auto's
insurers settled the persona) injury suit
Western Auto now stands in the tort | lain-
tiffs shoes.

Thus, in context of a claim that a defective
product has caused personal injury, we think
successor liability is more aptly treated as a
matter of tort law.

|6] Having determined that successor lia-
bility in a products liability context is best
characterized as part of the law of tort, we
must now decide which state's laws should
apply to the case at hand. The Second Re-
statement states that “with respect to an
issue in tort," courts should look to the local
law of the state with the “mast significant
relationship” to the jiarties and the occur-
rence.1l We conclude that Alaska has the
most significant torts contacts with this legal
issue. We look in jiarticular lo the underly-
ing tort aclion that gave rise to this litigation.
Jack Taylor and his son were truth Alaska
residents when the accident occurred. Tay-
lor purchased the rifle in Alaska, and the
rifle was being used here, where its defect
injured his son. The defect that injured
Taylor's son jxik-ntially endangered any |x-r-
son within a lethal vicinity while the rifle was
being used in Alaska. Finally, Jack Taylor
litigated his suit against Western Anto in
Alaska's state courts. Because the relation-

17, Koiuil 472F.Supp. al 141

18  See Restatement (Second) of Crmllicl ol Law*
§ 145(1). To deleimine die place ol musl signifi-
rani relationship. we look In

al llie place where die injur)‘occulted. =~

li) die place wlicie die conducl causing llie inju-
rY_occu,rre_d, _ ,

(c) . ie diirnicil. residence, nationaht). place, of
|nc?,r|mra||on and place of husitx-ss of die
parlies, and
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ship between the tort litigants is centered in
Alaska, Alaska law should govemn.

We therefore conclude that the Mijx-rior
court die! not err by concluding that Alaska
law ajilil:es to the issue of successor toit
liability.

C. Successor Liability

Savage Anns challenges Western Auto's
summary judgment on the issue of successor
liability. It argues that it should not be held
liable even if Alaska law ajijilies. This argu-
E1ent raises Issues of first inijiressiun in Alas-

a.

1181 Generally, when one comjiany sells
all its assets to another, llie acquiring corjio-
ration is not liable for the debts and liabilities
of the selling comJ>any.,, Courts have tradi-
tionally recognized four exceptions to this
rule uf non-liability, where (1) the jiurchuser
expressly or implicitly agrees to assume lia-
bility, (2) Hie asset jiurchase amounts to a
consolidation or merger, (3) the jmrchasing
corjxiratiun is a "mere continuation" of the
selling corjxiralion, or () the transfer
amounts to little more than a “sham” trans-
action lo avoid liabilities.*0 More recently,
some courts have recognized three additional
“modem" exce|)tions to the rule of non-liabil-
ity: the "continuity of enterprise," “|iroduct
line," and “duty-to-wam" excejitiuns.1L

Western Auto argues that we should adujl
any one of three different successor liability
doctrines in this case: the traditional “mere
continuation" excejitiun and (he modem "con-
tinuity of enterprise” and ‘product line" ex-
cejitions. We first identify which excejitiuns
are available under Alaska law, and then
remand for the factual analysis necessary to
ascertain whether successor liability is jirujy-
er in this case under any of the ujgiruved

d) ‘lie place wnor_|lie relationship. Il any, be-

tween llie parlies ii (entered
LI § 14 2{ e evaluate lliesr lactors and con
mecsin light of llieir "relative importance” to llie
jiarticular issues in each case. 1.

19, See Poliak, supra nole 15 al 99, lee also
Richard A Epstein. Tout 40002 (1919)

20. See Poliak, supra note 15 al 100-0]
21 Seetj al 103-08

SAVAGE ARMS, INC. v. 1V
ciuxi it r_w 49 (Alu

excejitions. The siijx-rior comn did not t|x-ci-
fy which excejitiun justified its inijxisition of
successor liahility against Savage Anns.

1 The tnulilionul “mm coulinualwu"
eieefttiun

IB) Courts have traditionally imjxised lia-
bility on successor corjxinitions where the
successor corjxiralion is “merely a continua-
tion" of the selling corjxiralion.“ The pri-
inary elements of Hie “mere continuation"
excejition include use by the buyer of Hie
seller's name, location, and emjiloyees, and a
common identity of stockholders and di-
rectors.0  This well-established excejition
stems from judicial refusal to honor a trans-
action which is "little more Hian a shuffling
of cor|xirate forms, lucking any fundamental
change with independent significance." *

1101 The "mere continuation" excejition is
available to claimants seeking to imjiose lia-
bility on a successor corjxiralion for |inxlucts
manufactured by a jirvilccessor. Although
Ravage Arms argues that we should not
adopt this exception, we disagree, because
this is a well-recognized excejition, and we
We therefore hold tliat it is available under
Alaska law.

2. The moi/mi "continuity ufenterprise™
exception

Western Auto also asks us to adojit Hie
modem "continuity of extcr|irise" and “jinxI-

2 s..aal 10l

23 See d. see also Phillip | tlumbers. The
CwlIhumy{_ ol llie Enterprise [Xmlime = Cotputate
Soceessotilnp in Viiile) Stales Law. 10 Fla. J.
Inl'l 'L 365 371 (199) (Hie doctring ... is
anllcabIe only nlu-rc liar soccesux lias llie same-
sluvkholdcis s llie pieilrirswx slid conducts liar

same tininess wnli llie sainr management belli-

lies, employees, piodocls. and liade names.").

24 Ulumbcig. inpiu nole 23, al 371

25, Under the "Pro_duct line" exception, a succes-
sor will be liable if il acquires substantially all ol
the predecessor's, assets and undertakes™ essen-
tially llie same tiianulacruimg ojseialiun ol lltc
Sarmie ex S|m||a1r38roducts See Has v. AlalCiep .
19Cal 3022 136Cal Kjut. 574. 560" 2d 38-11
1977); 63 AmJut.2d Ptulncis Liability 5 133
11997). Pultuk. lujiiu note 15 al 104-16. lke-
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uct lint" excejitions. We conclude that Hie
facts in this case are ill-suited to the "jiroduct
line" exception, and we therefore decline to
consider it at this lime.1L We do, however,
adoj* the "continuity of enterprise" excep-
tion, for the reasons explained below.

[11, 12) The “continuity of enterprise" tx-
cejxion is an outgrowth of the traditional
"mere continuation" theory of liability.** Un-
der Hiis excejition, @ successor corporation
may be held liable for injuries caused by its
jircdeccssor’s products where the totality of
the transaction between the successor and
Hie |iredecessor demonstrates a basic conH-
nuity of the jxedeccssor enterprise.*7 The
successor may be held liable even though the
sale of assets is for cash and Hiere is no
continuity of shareholders.

(33) Thus, whereas the traditional "mere
continuation" exception dejx-nds on the exis-
tence of identical shareholders, the "continui-
ty of enterprise” looks beyond Hiat formal
requirement and considers the sulistance of
Hie underlying transaction.’5 The key fac-
tors under Hie “continuity of enterprise" ex-
ception, first articulated in Turner v. Bitumi-
nous Casually Ca* are: () continuity of
key personnel, assets, and husiness opera-
tions; (2) sjx-edy dissolution of the jiredeces-
sor corporation; (3) assumption by the suc-
cessor of those pndeccssor liabilities and
obligaHons necessary’ for continuation of nor-
mal business ojx-ralions; and (-I)continuation

cause e Iscis in |liii cue seem ill suiied lo llui
exception. we decline lo evaluate die wisdom ol
adopting die “product line" dieoryr al diis lime.
Our deciiion today docs not preclude lurdter
curuxieranoci ol dm earcplxxi Ui an appropriate
case.

26. See Riclixed t. Cup'u. Lr Redesigning Succes-
sor Ltubihn. 1999 U. Ml. L Rev. 845.848tin 16
(1999).

27. See 63Am Jur.2d huJucts Liability 9 129

28, See Turner v. Bummuons Cos. Co. 397 Mich
4% 24 NW.2d 873 833-84 (1976); Cupp.
supra rule 26.al 848-49,

29. See 63Am Jur.2d Pudncit Liability 5 131

30. 397 Mich 406. 244N W 2d 873 (1976)
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of corjxirate identity. 1L Thu- is a limited
exception that looks [iast the identity of
shareholders and directors, and focuses on
whether the business itself has been trans-
ferred as an ongoing concern.

Only a minority of courts have thus fur
adopted the “continuity of enterprise” exce>-
tion.° And the American Law Institute re-
cently declined to adopt both this exception
and the “product line" exception for the Re-
statement (Third) of Torts.0 The Third Re-
statement's commentary indicates that the
vast majority of courts considering these
modern exceptions have rejected litem.*1 Al-
though there is some dispute about exactly
how many jurisdictions have decided the is-
sue,*4 it is clear that a majority of jurisdic-
tions have not adopted the “continuity of
enterprise" exception.

Critics of llie modem exceptions (such as
“continuity of enterprise") argue primarily
that expanding liability harms (he overall
economy by making it more difficult for com-
panics lo reorganize or sell their assets with-
out destroying the value of the ongoing busi-
ness enterprise.** For example, they assert
tliat a buyer interested in purchasing sub-
stantially all of the assets of a corporation
will, in some rases, decline to make (he pur-
chase if it will be forced lo assume liability
for past product defects as well. As a result,

3L See il at 833-84: seealto PollaL. supra note
élﬁmal 103 63 AinJul.2d Products Liability

32 See Restatc-nent (IinnR o( Tons' Prolucts
Liability § 12 Reporters' No e‘al 215-19 (1998)

3 Seeid. 9 2cmt b al 210 & Reporters' Nole
al 215-19.

34 Seeid 912 Re_P_orters' Nole al 217-18 Hie
Restatement identifies only three. stales where
courts I|netadopte|dbll|e "chjl),nHuuny oldeR‘ter-
rise” exception;. Alabama, Michigan, and New
ﬁanﬁ>sﬁﬁrt.p Se. |dL\ % 219 y

35. 3lie Thud Restatement lists iwenly-lwu stales
in which slate couru (or federal courts _applqu
stale law) have rejected hoth the "continuity u
enterprise” and "product brie" exccjitrom. ~ See
ul 912 Rejtorteri” Note at 217-18 = Uul one
commentator estimates that only eighteen juris-
dictions as ot mid-1996 liad actually rejected the
modern —exceptions, when considering those
slates whose highest courts had yet to rule on the
issue. .See Cupp, supia nole 26, at 8254  Pro-
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some curjxrrulioits will be tmalilc to find pur-
chasers, and will instead lie forced tu sell off
the corjKirate assets on a piecemeal basis,
siluumlering any accumnlated goodwill.*5
Such a piecemeal sale would give a eurjrora-
tion certain economic advantages: the sell-
er's shareholders would be able lo receive
full value for the remaining ossels, anti suc-
cessor liability would not flow lo the purchas-
ers under any of the traditional or modern
theories.& But a piecemeal sale would cause
an ongoing business to he lust to society, and
jHitential claimants would U- no U-Iter uff.

This argument, although coitgielimg in the-
ory. seems to paint an incomplete picture of
the economic realities. If successor liability
is expanded to include the “continuity of
enterprise” exception, some comj>anies in-
deed might be unable lo find buyers for their
ongoing businesses. But we have not been
referred to any evidence tliat adopting this
modem “continuity of enterprise" exception
(or the marginally more popular "product
line" ixception) has in fact increased the
number of corporate liquidations or piece-
meal breakup, or that rejecting the modern
exceptions has in fact decreased liquidations
or piecemeal sales.*1 And our research nas
not disclosed studies that have so concluded,

We also note that permitting successor
liability under the “continuity of enterprise”

lessor Cupp states dial courts interpreting the
law of Mississippi. Ohm. and Suudi Carolina
quefalsot recognized andt,adoptgd thCe "continui-
of enterprise” exception ~ See Cupp, supia
hyote 26. al%dn. 44, P PP, P

36.. See Restatement (Third) uf Tuns PiuJocts
Liability 9 2cult b. at 211 Epstein, supiu nute
19 at 400-01 Michael D_Green, fairness aiul
Successor Liubilils: Die Limns o llie Common
I(_fgvggP)rocess. 8 Kan JL S full Pol'y 119 121

37. See Epstrm. supra note 19 al 401 Restate-
ment (Th|rd1) of Torts  Pioduils Liability 9 12
cim. b.'at 211

JB. See E{tslem. supra nun- 19 at 401-02 Re-
statemen (|Iutd} ul Turls. Products Liability
9 2cnil byat 211

39, See. eg Restatement (Third) ol Toils = Prod-
ucts LLaBility 9 12 cent b at 211 & Relioricrs'
Note at 215-21: Epstein. J?pru note 19, al 400-
U2; Oicen, supra rule 3.al 121

SAVAGE ARMS, INC. v. WESTERS" AUTO SUPPLY

Alaska 57

Clleu 1t r-33 4) (Alula 2000)

cxreplivii will not discourage large-scale
transfers so long as anlici>ated successor
liahilities do not exceed the value of the
corurulion's accumulated goodwill.  Pre-
sumably, many rur|xii-ations will continue to
engage in efficient anil productive transfers,
with the purchasing firm merely factoring
into tin- purchase price the cost of those
successor liabilities.* When firms contract
for an asset transfer where the basic enter-
prise is to be continued, they negotiate to a
price tiiat reflects the fair market value of
the transfer, taking heed of the risk of future
claims." The purchasing firm will value any
potential successor liability claims at least al
the incremental cost of obtaining insurance
coverage ugainsl successor liability for
them." Where that insurance is loo expen-
sive or is unavailable, negotiations could col-
laj»se, and the firm will either continue to
exist (and be subject to liahility claims) or
liquidate (and future victims will receive no
recovery)- Hot in many cases, we would
exjtect selling and purchasing firms simply to
negotiate to a rational price that lakes ac-
count of these potential claims. The posited
negative effects on the overall economy are
too indeterminate and speculative to out-
weigh the jrolicy of compensating persons
injured by product defects.**

The same reasoning applies to the Restate-
ment authors' concerns regarding [joiontial
“windfalls."4 In many rases, a predecessor
manufacturing cum|>aiiy will U- purchased by
a larger, more financially sound corporation.
The rule we ado|R here does not limit injured
plaintiffs’ recovery to the value of the assets

40. See Cupp, supra note 26. at 861-77.

41 5u Midurl D Cicen. Smeessor Lrubilily: the
Supernal!) of Sialulon_Rclonn lu Piuiul Product
Liability Claimants. 72 Cuincll L Rev. 17. 40

11986)

42905ec id at 40. Cupp, inpiu note 26. ai 862 n.

43, iee F.pxlrin, supra nole 19 al 402 (explainin
that xoipoialignx aic teaming ur navigate mod.
cm successor liability rulex!

44, See Restatement (Hind& ot Tuilx Piuducts
Liability 9 12tint b.. *1210-11

45 1) at 210.

purchased by the successor corjmralion, so
there could conceivably be situations in which
product defect victims would receive a larger
recovery than they conceivably could have
received liad the predecessor comliany re-
mained an ongoing concern, and been hank-
rupted by the total claims. The Restatement
authors view the added recovery potential as
an “injustice" to the successor corjwration.4l
But we think the Restatement analysis de-
feats Lhe assumptions behind tort bw. We
assume that meritorious claims will be paid;
that they are sometimes not paid due to
insolvency does not cliange that underlying
assumption. To characterize os a “windfall"
full recovery for losses caused by product
defects unjustly challenges the legitimacy of
the injuries suffered. And once again, pur-
chasing corj>orations can attempt to account
for this risk of loss in llie purchase price.

The tlher objections to expanded succes-
sor liability rules are also not dispositive.
Successor liability potentially conflicts with
maximizing the value received for bhankrupt
estates.” But we see no persuasive reason
to favor corporate creditors over claimants
late' injured by the seller corporation's
products.& Also, some courts liave argued
tliat tho modern exceptions impose liability
on entities having no causal relationship with
the lutrm.44 But basic to the “continuity of
enterprise” exception is the preservation of a
substantial portion of the goodwill of the
predecessor corporation; the successor is
fundamentally the same enterprise as the
predecessor. When a firm negothtes to
purvliase another corjxjration, keeping the

46, See Michelle M Morgan. The Denial o f Future
Jon Claims in In_Re Piper AitcraR: Will the
Conn's QuicL’Fu Solution Keep llie Debtor fly -
ing Ihgli-oe tiling it Crashing Down?. 27 Lay. U.
Chi. 1J. 27. 36-37(1995)

47. Nonctlulcss. federal buntryjiwy law may goy-
ern wivellier potential claims for injuries_no) Ye)
incurred may be discharged in a UuiiLruplcy
pioceedmg. “In this case, live First Circuit lias
ruled dun iheie 1s no discharge ol Westem
Auto'sclaims. See infia nole 56.

48. Set, ng Polius §. ClarL Equip. Co., 802 F.2)
75. 8-83 (3d Cir 1980). Johnston  Amsied In-
dus. hu.. 830P.2d 1141 1144 CoIoAng 19922
see also Restatement ﬁThwd) o( Torts. " Products
Liability § 12cml. b. al 210
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"enterprise” intact, il must amiciliate any
jxrtential successor liabilities and negutiute

an apjiropriatc price. To jK-nuit the succes-

sor, which presumably negotiated a discount

for potential successor liabilities when dick-

ering over the purchase price, to avoid liabil-
ity based on lack of causation would give the
successor an unwarranted windfall.

Finally, this new rule will also have the
effect of encouraging existing corporations lo
produce safer products, in keeping with the
public policy goals that underlie product lia-
hility law generally.** Conjurations are cur-
rently motivated to correct defects to reduce
their own ex|x>sure lo liability, but the tradi-
tional successor liability regime undermines
tliat incentive by giving the manufacturing
corporation another option: offering itself for
sale to a new investor. Without successor
liability, the original shareholders can receive
full compensation for the current value of the
firm, without sliaring the burden caused hy
any defective products manufactured before
the sale. The rule we announce today will
give manufacturing rurjxrralions additional
incentives to market non-defective products,
in order to maximize the corporations' mar-
ket value in event of sale.?*

Some commentators, 11 including the fte-
statemenl authors.1Lreason that legislatures
are hetter situated than courts to define the
parameters of successor liability. Hut we
think this is an appropriate subject for judi-
cial decision because it is directly related to
products liability law, a doctrinal road long
traveled by courts.1L For example, the four
tradilional exceptions were created by the
courts. 1L There is also some suggestion that

mO See Cupp, supra role, 26, at 860-63 (arguing
dial greater successor liability will channél re-
ggonsmmly back lo original product manufactur-
50. e id. Tliis incentive holds jrue until llie
“ti.ii_knows dial iu liabilities will ouliirip any
8oodW|Il_ava|labIe o be sold  Hut lumpaiiica in
ial position would not be relevant to tins suc-
cessor liability issue, because no buyer would pay
;ggezg ongoing concern valued al’ less than' us

51 See.eg.. Green, supia note 91

52. See Restatement (Third) of Torn- Products
Liability 5 12 Reporters' Nole at 216-17.
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legislation in other states lias failed to ub-
dress these problems.1l We see no reason to
await legislation liefure addressing this issue.

We therefore adopt the "continuity uf en-
terprise” excejition to the general rule of
nonliability for corjxirate successors.

order

[IT1 Although we here upjiruve the “mere
continuation" and “continuity of enterprise"
exceptions, it is nonetheless necessary to re-
verse Western Auto's summary judgment or-
der for two reasons. First, material factual
disputes remain unresolved. Many key facts
are uncontested, but certain im|*irtaril facts
(such as the percentage of stock former
shareholders in Savage Industries own in
Savage /\nns) are not established by llie
record. Second, the uncertainty regarding
llie j)ro|xir legal standard governing succes-
sor liability ajijiears lo have prevented the
icirties from develojiing the record to ad-
dress the applicable: legal tests. We consc-
tiuently remand for consideration of the
“mere continuation” and “continuity of enter-
prise” excelitions in the context of this case.

We also note that Savage Arms is not
shielded from liability by the fact that it
purchased Savage Industries' assets through
a bankruptcy proceeding. The First Circuit
ruled in a related aspect of this casel* that
Western Auto and Taylor were not "afforded
ajrprojiriate notice of the material terms of
the all-asset transfer, nor of the rhup>ter 11
plan** and therefore that the parties to the
transfer, Savage Industries and Savage

53. See Cupp, supra note 26. al 877-78,
54 See Cupp, supra note 26. at 878
55. See Cupp, supra note 26. al 679-83

56. In April 1992 Western Auto filed a llurd-pariy
complaint agains! Sava?e Aims tui indemnifica-
tion or apportionment of damages = Savage
Amis contended dial Western Auto's claims wcic
harred b){ die terms of Savage Industries’ burke
rup,trf/. he First Circuit Court ol AX>J>vufs uin-
muiely resolved die issue m Westem Auto's lavor

in December 1994, Set H'eirern Auro Suppl)( Co.

v Savz(ajge Anns. Inc. tin re Sucuge Indus . Inc),

43 F.3d 714, 723 (1t Cir.1994).

SAVACK AItMS. INC. v. WESTERN AUTO SUFFLY
4, tAtaiki looot

cmu it rw
An:is."arc nol entitled tu rely on the |irotec-
live jurisdiction of the bankru|>tcy :.:iirt."1
The failure to give jiru|xT notice and lo seek
uliiroval of Ihe [ilun from the ltankrulitcy
court "precluded a legitimate basis for en-
joining the Alaska state court action."

[). Jinmiut Articles os [liiutltilissible
Hearsay

115,1C] Savage Anns argues tliat the
sujjorior court abused its discretion by con-
sidering journal articles Western Auto sub-
mitted in sujijiort of ils summary judgment
motion. These articles included statements
attributed to Savage Arms' chief executive
officer sujijxirting Western Auto's argument
that Savage Anns holds itself out to Lite
world as the legal successor to Savage In-
dustries. Savage Anns usserls that die ar-
ticles contain multilile levels of hearsay.
Since we remand for other reasons, it is
unnecessary to discuss this Issue at length.
Hut we address il briefly here because it
may recur on remand. For |nir|xjses of our
discussion, we ussuine that the CKO uttered
the statements attributed to him.

lu effect, the statements were uttered at
least twice, first by Savage Anns' CEOQ and
ultimately by the articles" authors ujxtn jxib-
iicatif i. When the statements were first
uttered, the declarant was Savage Anns'
CEO and the statements were not hearsay,
because they were admissions by a |iarty-
oiiponent. 1l Hut when the articles were of-
fered to prove the truth of their assertions—
that the CEO had made the statements the
articles attributed to hint—their authors be-
came the declarants whose out-of-court state-
ments were living offered into evidence. If
the articles were offered for their truth, they
normally would have Wen inadmissible hear-
say.¥ The snjierior court rejeclod Savage

57. 1]
58. 1) at 722

59, See Alaska R Evid  soiax=) tdchning state-
ment* by puitv op|KWu.iils as tiunhcurxay).

eo. Alavku R tvid 802
61. Alavku Civil Rule 17wy ptuvides lit relevant

art:
P Every action sliull be prosecuted in llie name
ol dié real party in inleiesi... [A) party with

Alaska f,J

Arms' hearsay objection, bul so far as we can
tell front the record, did not address the
author-as-declarant issue. Wliether it must
do so on remand depends on whether the
articles are offered for the truth of the mat-
tcrs they assert.

E. Heal Parties ill Interest

117) Western Auto's liability insurers,
Allstate Insurance Coni|>any and Certain Un-
derwriters ot Lloyd's of London (Underwrit-
ers), fully paid the expense* of defending and
settling llie Taylor lawsuit against Western
Auto. Savage Arms moved to substitute the
insurers as the plaintiffs in Western Auto’s
indemnity action. Savage Arms claimed tliat
the insurers were the only real plaintiffs in
interest under Alaska Civil Itule 17(u).“ The
superior court denied the motion, hut ut
Western Auto's suggestion allowed the insur-
ers to ratify the action or be subject to
substitution.

We agree with Savage Arms that it was
error nol lo substitute Western Auto's insur-
ers as llie real parties in interest. Westem
Auto admits that Allstate and the Underwrit-
ers are its fully subrogated insurers. West-
ern Auto has identified no possible remaining
interest it has in the indenuuty claim. The
sujrerior court reasoned that Western Auto
had an interest in the claim that was “diffi-
cult to define," and that joinder of the insur-
ers might present an inaccurate picture to
the jury. The court did not explain what
Western Auto’s interest was.

Although we have not previously ad-
dressed the proper procedural treatment of
fully subrogated insurers, we held in Munici-
prtlily of Anchorage t& Haugh Construction
ct Engineering Co.° that ratification by [tar-
lially subrogated insurers is an acceptable

whom or in whose name » contract has Wen
made toe llie benefit of another, or a party
authofiied by statute may sue in dial person’s
own name without (owing llie party for wliose
henefit bur action Is brought” ~ (Kutifica.
lion, joinder, or substitution [of ihe real puny
in inieresi) shall have ihe surive ederi as il ihe
action hud Wen commenced in llie name of
die real puny in intercsl.

62. 722P.2 919 (Alaska 1985)
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substitute for joinder.4L We there reasoned
iliat Rule 17(a) did not require joinder of a
partially subrogated insurer because ratifica-
tion satisfied the policy contems underlying
that rule,4 We explained that ratification is
generally adequate in cases involving partial-
ly subrogated insurers because il protects
against multiple lawsuits, ensures that the
interested jiarty makes a formal aplicarance
in court, ensures tliat the jiarty is subject lo
any court orders concerning discovery or at-
torney's fees, and assures that all interested
jxirlies bear the burdens of claims litigated
on their behalf.4 Implicitly acknowledging
the key distinction between jiartially and ful-
ly subrogated insurers, we noted that the
insured jiarty was not a sham plaintiff be-
cause ils claim had not been paid in full by
the insurer:

We further nole that (the insurer’s] ab-
sence as a named party in this case does
not mean that the action would be [irose-
cuted by a sham jilairitiff. The municij>ali-
ty was a real jiarty in interest as the
amount of ils claim had not been paid in
full by |Ihe insurer]. 4’

This language imjilies that where, as here,
the insurer has paid the full amount, the
insui ed would be a sharn jilaintiff.

We have relied before on a Montana Su-
lirerne Court case. State ex rel. «Vonds T.V.
it Appliance Inc. v. Uislricl Court,I" in de-
termining the proj»r jiroeedural treatment of
insurers.4L The jilaintiffs in NumJ's T.V. had
received varying levels of congiensation from
their jiartly and fully subrogated insurers.4
Although the court held that jiartially subro-
gated insurers could ojit for ratification rath-
er than substitution or joinder, it effectively
ujineld a lower cuurt’s ruling requiring sub-
stitution of fully subrogated insurers.Il

Critical commentary boars out the signifi-
cance of this distinction:

63. Seeid. al 926

64. Seeid al 925-26.
65. Seeid.

66.

67.

68.

|d. ai 926.
168 Mom. 456. 543 P.2d 1336(1975)
See DauSli. 722 P 2d al 926.
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The general nile in the federal courts is
that if the insurer has |iaid the entire
claim, it is the real [iany in interest and
must sue in its own name. If no money or
enforceable promise to pay money has
been advanced, then there has mil been
any subroguiiun and the insured remains
the real party in interest. This seems
sound since il is logical that an insured
who has no interest in the outcome of the
litigation may not bring suit.” 1L

We find this reasoning |iersuasive, and con-

clude tliat it was error not to require- the

insurers to substitute for their insured.

V. CONCLUSION

We REVERSE the order denying Savage
Arms’ mution to require Western Auto’s in-
surers to substitute for Western Auto, VA-
CATE the orders imposing successor liability
on Savage Arms, and REMAND for aji|dica-
tion of the doctrines adopted today anil for
further jiroceedings.

Sally K. SLOANE, Appellant,
V.
George R. SLOANE, Appellee.
No. S-9195.

Supreme Court of Alaska.

March 2, 2001.
Rehearing Denied Ajiril 4, 2001

Divorce judgment was entered by the
Sujierior Court, Third Judicial District, An-

69. SeeNand'i TV.. S4) V2dal 1337
70. Seeid. al 1338-39.

71 oA Cliarlrt Alan Wiiphi. Ailhui R Millet i.
M%J) Kane. Federal Practice uriJ hi* nline
?ed) at 355-56 (2d ed 1090) (luulonle> omit-

SLOANE i. SLOANE

Alaska |1

rttco it r.u »~txiula >oai|

chorage, Eric T. Sanders, J.. and wife appeal-
ed. The Supreme Court. Carjieneli, J., held
that: (1) record sul)jiorted finding that
{25,000 note that husband received from [iar-
ties’ son m connection with his jmnhase of
jiarties' business was worth {10; (2) record
sujijmrted assignment of 51% of marital
jirojierty to wife; (3) wife was not entitled to
have Imsliand jtay her future tnetlical costs;
(D wife was not entitled to bifurcation of
legal divorce; (5) wife was not entitled to
travel and living expenses incurred by at-
tending trial in Alaska; and (6) attorney fee
award to wife of S3.18G was sufficient

Affirmed.

1 Divorce ¢=252.

The trial court has broad discretion in
fashioning [iru>erty divisions in divorce ar-
tions. AS 2521 KvkaH-I).

2. Divorce ®=2KG(K)

The valuation of marital |irojierty is a
factual determination which will nol be set
aside on ajijieal unless it is clearly erroneous.
AS 252-11G0(aX->.

3 Divorce 0-280(8)

A valuation of marital jirojierty is clearly
erroneous and shuultl be set aside if the
reviewing court is left with a definite and
firm conviction on the entire record that a
mistake has been made. AS 25.24.G(XaX4).

4. Divorce >2X0(5)

The sulterior court’s equitable distribu-
tion of jirojierty is re-viewable under the
abuse of discretion standard, and will not be
(lisinrU-d on ajijieal unless il is clearly un-
just. AS 25.24.1WXaX4).

5. Divorce «=223, 280(4)

Ttie award of attorney's fees in divorce
actions is within Die broad discretion of the
trial court, and the court's decision in that
regard will not e reversed unless it is arhi-
trary, cajiricious, or manifestly unreasonable.

0. Divorce <5=253(3)

Record in divorce case sujijxirled finding
(hat, for equitable distribution jmrjioscs,
$25,000 note that husband received from par-
lies' son in connection with his purchase of

jiarties' business was worth $10; hushand
signed sale agreement under time con-
straints on terms determined unilaterally by
wife's attorney, and uifr presented no evi-
dence U>refute hushand's claim that business
would not have sufficient funds to repay note.
AS 25IM.1GO(aX4).

7. Divorce @=253(2)

Record in divorce case supixirted assign-
ment of 51% of marital projierty to wife,
despite her claim that trial court did not
sufficiently consider wife's age, i.e., GO; court
did not find wife’s age to be imjwrtant be-
cause husband was of congiarable age and
liolh were approaching retirement.  AS
2554.160(ax4).

8 Divorce €=282, 283

Wife waived apjiellate of her claim that,
in awarding wife only 5/% of marital estate,
trial court did not consider wife's station in
life during marriage; wife neither raised that
issue before sujierior court nor jircsented
evidence or argument in her briefs that
would have made her station in life relevant
lo jiro|<erty distribution. AS 25.24.1GtXaX4).

9. Divorce 0=253<2)

Record did not support claim that, in
awarding wife only 51% of marital estate,
trial court did not consider wife's health;
court simjily was not convinced that wife
needed any surgeries that she alleged, court
also commented that wife's treatment might
have heen overly exjiensive, and court con-
cluded Uiat wife's health concerns were- not
S0 serious as to prevent her from continuing
to work in future. AS 25.24.fi0(ax4).

10, Divorce C=286<9)

Even if trial court incorrectly concluded
in divorce case that wife was cajiable of being
gainfully engiloyed, any sucli error was
harmless with resjiect to marital jiruperty
division, as court valued wife’s future earn-
ings al zero. AS 25.24.1G0(ax4).

11 Divorce ®=239

Record in divorce case supjiorted trial
court'’s refusal to require husband to pay
wife's future medical costs; sujierior court
found that because wife received in excess of
50<! of marital estate and because she was
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MEMORANDUM

RE: Procedural Status of Western Auto Supply Co. (now Allstate Insurance
Company and Certain Underwriters at Lloyd’sofLondon) pending in
the Superior Court for the State of Alaska, Third Judicial District at
Kenai, Case No. 2KN-90-922 C|

DATE: February 12, 2002

Western Auto v. Savage Arms, Inc. is still apending case in the Kenai
Superior Court. The decision of the Supreme Court in Savage Arms, Petitioner v.
Western Auto Supply Co., Respondent, 18 P.3d 49 (Alaska 2001) was an
interlocutory decision by the Supreme Court on apetition for review. Western
Auto and Savage Arms, Inc. filed cross-motions for summary judgment on die
question ofwhether Savage Arms was liable as the “legal successor to Savage
Industries, Inc.” Judge Link, the Superior Courtjudge in Kenai, ruled in favor of
Western Auto. This was not a finaljudgment as there were other issues remaining
unresolved which would have to be decided by trial if nol disposed of by
additional pretrial motions.

Only finaljudgments ofthe Superior Court can be appealed to the Alaska
Supreme Court. However, Appellate Rule 610 provides for an interlocutory
review by the Supreme Court, before there has heen a final judgment, at the
discretion of the Alaska Supreme Court for issues which meet the criteria set forth
in Appellate Rule 610. One ofthe grounds is if die decision of the lower court:

“...involves a controlling question of law on which there is a substantial ground

1 2990-1/5)302
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for difference ofopinion and an immediate review of the order may materially

advance the termination ofthe proceedings ..

Savage Arms petitioned the Supreme Court for a review of Judge Link'’s
decision under this procedure. The Supreme Court granted the petition and
ordered full briefing. Proceedings in the Superior Court were stayedpending the
decision by the Supreme Court on the petition for review. After the Supreme o
Court decision (first handed down on March 2, 2001, with rehearing denied on
April 4,2001) the case was remanded to Judge Link for further proceedings. Trial

has been scheduled by Judge Link for November of 2002,

(In its decision, the Supreme Court also ruled that because all of Western
Auto’s defense costs and attorney's fees and the entire amount of the setilenvnt by
Western with the plaintiff, Taylor, had been paid by Western Auto’s insurers,
Allstate and Certain Underwriters at Lloyd’s, those insuring entities were the
proper parties plaintiffand in compliance with that ruling, Allstate and Certain
Underwriters at Lloyd’s have been substituted in place of Western Auto as the
plaintiff.)

Thus, Allstate Insurance Company and Certain Underwriters ofLloyd's v.
Savage Arms, Inc. is very much still a pending case and there has been no final
judgment. If legislation past by the legislature is made specifically retroactive
and/or curative, it could be expected that the Alaska courts would apply such new

legislation to the pending case in spite of the Supreme Court's prior ruling. See

Zurfluh v. State, 620 P.2d 690, 693 (Alaska 19E0).
2 2990-1/51302






FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1

2002 LEGISLATIVE SESSION Bill Version: HB 501
(H) Publish Date: 3/18/02
Dept. Affected: Law

Revision Date/Time (Nole If correction):
Title "An Act relating to the use of unclaimed '‘BRU Civil Division

property to pay court-ordered restitution:.. Component Collections and Support

Sponsor House Judiciary Committee
Requester House Judiciary Committee Component No. 2210
Expenditures/Revenues (Thousands cf Dollars)

Note: Amounts do not Include Inflation unless otherwise noted belnw.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | |

CHANGE IN REVENUES ( ) i | |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0

Chock this box (X) If funding for this bill Is Includod In the Governor's FY 2003 budgot proposal: |

POSITIONS
Full-time
Part-time
Temporary

ALY : (Attach a separate page if necessary) . L .
75 il allows the Use of Unclaimed progernfy to satisfy restitution and related Interest, collection costs,
and attorneys fees that are ordered by the court and owed by the owner of the property. Under the bil, if

the owner of unclaimed propert% owes restitution as a result of a criminal or delinquent act, the
Department of Revenue would be able to pay the victim the fair market value of the unclaimed property to

satisfy the judgment.
Passage of this legislation is not anticipated to have a fiscal impact on the Department of Law.

Phone (907) 465-5370
Date/Time 3/8/02 8:37 AM

Date 3/8/2002

Prepared by: Joan M. Kasson
Division Attorney General's Office

Approved by: Kathryn Daughheteo for Bruce M. Botelho, Attorney General

Agency Department of Law
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: J
2002 LEGISLATIVE SESSION Bill Version: HB 501
(H) Publish Date: 3/18/02
Revision Date/Time (Note if correction): Dept. Affected] Revenue
Title Unclaimed Property & Restitution BRU Revenue Operations
Component Treasury Division
Sponsor House Judiciary Committee
Requester House Judiciary Com m ittee Component No. 121

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not Include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING

FY 2005 FY 2006 FY 2007 FY 2008

0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current yoar (FY2002) cost: 0.0
Chock this box (X) If funding for this bill Is Includod In tho Governor's FY 2003 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate pape if necessary)
This legislation would not require an increased appropriation for the division.

This legislation would allow the Department of Revenue's Unclaimed Property Section to pay —as
restitution or to satisfy a Judgment —any unclaimed property owed to a convicted criminal.

Phono 465-5469
Date/Time 3/13/02 4:59 PM

Date 3/13/2002

Prepared by: Larry Persily, Deputy Commissioner
Division Department of Revenue

Approved by: Larry Persily, Deputy Commissioner
Agoncy Department of Revonuo

(RovisodOCOOI QVD) Page 1of 1



ALASKA STATE LEGISLATURE

HOUSE JUDIC

Representative Norman Rokcherp. Chairman
Representative Scott Opan. Vice-Chairman
Representative John Cophill

Representative Jeannette James
Representative Kevin Meyer
Representative Ethan Berkowit?
Representative Albert Kookcsh

MEMORANDUM

T0: Senator Robin Taylor, Chairman
Senate Judiciary Comm ittee

FROM: Rep. Norman Rokeberg, Chairman

House Judiciary Commh

DATE: April 18,2002

RE: Request to hear HB 501

e

IARY COMMITTEE

Stale Capitol

Juneau. AK 99801-1182
Telephone: (907)465-4990
Eax: (907)465-2040

Heather M. Nohrcpa
Counsel to Committee

I respectfully request that HB 501, Unclaimed Property & Restitution, be scheduled for a

hearing. | have attached the following foryour information:

1. Copy of the bill

2. Sponsor Statement
3. Two zero fiscal notes
4, Lettersofsupport

REQUEST FOR
HEARING



ALASKA STATE LEGISLATURE

HOUSE JUDICIARY COMMITTEE

Representative Norman Rokeberg, Chairman State Capitol
Juneau, AK 99801-1182

Representative Scott Ogan. Vice-Chairman
Telephone: (907) 465-4990

Representative John Coghill
Representative Jeannette James Fax: (907)465-2040

Representative Kevin Meyer
Representative Ethan Berkowit? Heather M. Nobrcpa
Representative Albert Kookesh Counsel to Committee

Sponsor Statement for HB 501

This legislation would amend Alaska's Unclaimed Property Code, AS 34.45 to give the
Department of Revenue the authority to pay to the state or an individual or business as
restitution, or to satisfy a judgment, any unclaimed property owed to a criminal. The
department already has the authority to take unclaimed property owed to criminals and to use
the assets to pay toward the individual's child support, but the department cannot use the
assets to pay other claims without additional court action.

The need for this legislation became apparent last year when the Department of Revenue
received several claims for property from prisoners serving sentences in state correctional
facilities. The staff at the Unclaimed Property Section inquired if any of the property owners
owed restitution orcourt-appointed attorney fees associated with their criminal cases. The staff
learned thatin two cases there were unpaid courtjudgments against the property owners.

In both cases, the Unclaimed Property Section had little choice under existing statute bhut to
release the funds to the inmates with a letter reminding them of their outstanding judgments.
As one might imagine, both inmates promptly deposited the checks into their own accounts.
Each unclaimed property payment was in excess of $500.

Under existing statute, the Department of Law, an individual or a business must file a Writ of
Execution with the court to obtain approval to seize any unclaimed property and to apply the
money toward unpaid judgments. The resources used to research, process and file another
courtdocument when an existing judgment to pay restitution or attorney fees is already on file

seem redundant.

Enacting this legislation would allow the Department of Law to submit proof of court-ordered
restitution orders or judgments in criminal and delinquency cases to the Department of
Revenue, which would then honor the orders and forward to the appropriate party any
unclaimed property owned by incarcerated criminals. This legislation would not apply to

judgments in civil cases.

Although this legislation would not affect many cases each year, itwould ensure that criminals
do not receive unclaimed property until they have first satisfied all of the court judgments
against them. This legislation would not diminish the priority of child support cases, which
would retain first position for any unclaimed property owned by criminals.

The committee urges your support of this bill.

HB 510: 3/4/02

Sponsor Statement
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TONY KNOWLES, GOVERNOR

333W|LLOUGHBYAVENUE 11THFLOOR
P.0. BOX 110405
% NEAU. ALASKA 99011-0405
F

DEPARTMENT OF REVENUE
U
HONE: (907) 465-2350
AX:

TREASURY DIVISION 907) 465-23%4

March 7, 2002

The Honorable Norman Rokeberg
Chair, House Judiciary Committee
State Capitol, Room 118

Juneau, Alaska 995S01-1182

Dear Representative Rokeberg:

The Department of Revenue Treasury Division manages the Unclaimed Property
Program of the State of Alaska. We would like to offer our support for HB501, which
amends AS 34.35 and gives us the authority to pay unclaimed property owed to a
criminal as restitution or to satisfy ajudgment against that criminal.

In the past, we have paid claims tocriminals even though wc knew they owed restitution
or had outstanding attorney fees. Under the existing law we had no way to use the
criminal’sunclaimed property to help satisfy those obligations. The best we have been
able to do is send them a letter with their payment, reminding them of their obligation. O f
course, none have chosen to use the money to reduce the restitution orjudgments due.

Truthfully, passage of this bill will not result in a large increase in the amountof money
availahle to pay restitution claims. However, it will take the burden away from the
victims, as they will no longer have to file a Writ of Execution tocollect the criminal’s
unclaimed property. Filing another court document (the writ) when ajudgment already
exists is onerous and simply works to the benefit of the criminal not the persons owed the

restitution.

Finally, we already have the authority to use criminal’s unclaimed property to pay child
support. Child support payments would continue to have priority over restitution and

judgments.

Thank you and the House Judiciary Committee for sponsoring this legislation.

Sincerely,

Betty Marj/n
State Comptroller and Unclaimed Property Manager

INFORMATION
STATEMENT
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TONY KNOWLES, GOVERNOR

DEPARTMENT OF LAW * 1031 WESTA™AVENUE. SUITE 200
e e
OFFICE OF THEATTORNEY GENERAL B (90%27&3458

March 8, 2002

Representative Norman Rokeberg
Chair, House Judiciary Committee
Alaska State Legislature
Slate Capitol (MS 3100)
Juneau, AK 99801-1182

Re: House Bill 501- Unclaimed Property

Dear Chairman Rokeberg:

This letter concerns House Bill 501, relating to the use of unclaimed property to
pay court-ordered restitution. Last year, the Alaska Legislature enacted legislation which
authorized the Department of Law to collect restitution on hehalf of crime victims. The
legislation recognized that victims often do not receive the restitution ordered by the court
because the victims do not have the resources to hire an attorney or the sophistication to
pursue collection on their own. Under the new laws, the Department of Law’s collections
unit, which is also responsible for collecting criminal and civil judgments owed to the
state, may collect court-ordered restitution from criminal defendants and disburse that

money directly to victims.

Because the unit collects this restitution at state expense, it is important that the
collections occur in the most efficient and cost-effective manner possible. House Bill 501
would further this goal by creating a simple procedure allowing the Department of Law to
attach unclaimed property belonging to criminal defendants. Under the Dill, the
Department of Law would submit proof of court-ordered restitution directly to the
Department of Revenue. This would avoid the necessity of first obtaining a writ of
execution through the court system. Thus, the process would be streamlined, requiring
less paperwork and other resources to complete. It would also assure that unclaimed
property is used to pay restitution owed by criminal defendants, rather than being returned

lo the defendants.



Rep. Norman Rokeberg March 8, 2002
Chair, Mouse Judiciary Committee Pa8e 2

Thank you for your consideration. O f course, if you have any questions, please do
not hesitate to contact me.

Sincerely,

R EM.BOTELHO
T RNEY GENERAL

BRUC OTE
ATTO GEN
/U=-2/U$ 'hN cL hMp
By:
Diane L. Wendlandt
Assistant Attorney General

cc: Michael K. Abbott
Larry Persily
Deborah Behr
Chrystal Smith
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FISCAL NOTE

STATE OF ALASKA
2001 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Fiscal Note Number: 1
Bill Version: HJR 30
(H) Publish Date: 1/22/02

Dept. Affected:

'‘BRU:

Component:

HSTA for LAA

Component Number

(Thousands of Dollars)

FY 2005

Title: Relating to an amendment to the Constitution
of the United States prohibiting
Sponsor: desecration of the Flag of the United States
Requester: H(STA)
Expenditures/Revenues
Nole: Amounts do not Include Inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0

|CAPITAL EXPENDITURES | |

CHANGE IN REVENUES ( ) | i

FUND SOURCE

1002 Federal Recoipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 0.0 0.0
Estimate of any current yoar (FY2QO01) cost: 0.0
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if nocossary)

This resolution has no fiscal Impact on stato spending.

Prepared by: Rynnleva Moss

Representative John Cogi
Committe Chair

0.0

FY 2008

(Thousands of Dollars)

0.0

FY 2007

0.0 0.0
|

0.0 0.0

Phono 465-3719

Date 1/22/02

Page

1

FY 2008
0.0
0.0
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