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N e w  N.H. Rev. Stat. B e fo re  m a k in g  th e  o ffe r  prov ided  f o r
T» . . Ann, §498-A:4 in  para g ra p h  II, the  condem nor sh a ll

amps lire m a k e  reasonable e ffo rts  to  negotia te
with th e  condem nees or th e ir  p erso n a l 
representatives f o r  th e  pu rch a se  o f  th e  
property, b u t fa i lu r e  to  co n fer  or  
nego tia te  sh a ll n o t be a de fen se  to 
co ndem na tion  o f  th e  property.

. . .N o  property  sh a ll  be taken  un less  
th e  co n d em n o r sh a ll serve upon th e  
co n d em n ee  a written no tice o f  o ffe r  to  
p u rc h a se ...

N e w  J e r s e y N.J. Rev. Stat. ...[W Jhenever any condem nor...sha ll
§20:3-5 have determ ined to acquire land  or

other property  pursuan t to la w ...b u t  
ca n n o t acqu ire title thereto or 
possession  th e re o f by agreem ent w ith  
a  prospec tive  condem nee, w hether by  
reason o f  d isagreem ent concern ing  
th e  com pensa tion  to b e  p a id  or f o r  an y  
o th er cause ...the  condem nation o f  such  
p ro p erty ...sh a ll be governed ...in  the  
m anner p rov ided  by th is act;.

-r.i ’J  -'

i& '-k-V /v  r.

N e w
M e x i c o

N.M . Stat. Ann. A  co n d e m n o r sha ll m a k e  reasonable
§42 A -1 -4 a n d  d iligen t e fforts  to  acquire property

by negotia tion.

N e w  Y o r k  N.Y. Em. Dorn. The co n d em n o r sh a ll m a ke  a written
Law §303 o ffe r  to acquire the  p roperty  f o r  o n e

h u n d re d  p e r  cen tum  o f  the  valuation  
so established. In  no  even t sha ll su ch  
a m o u n t be less than  th e  co n d em n o r's  
h ig h est approved  appraisal. IVherever 
practicable, th e  condem nor sh a ll  
m a k e  th e  o ffe r  p r io r  to acquiring  th e  
property, a n d  sha ll also, w herever  
practicable, include within the ojferan  
item ization o f  the to ta l direct, the to ta l 
severance o r  consequential dam ages  
an d  benefits as each m ay apply to the  
property.
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N o r t h
Dakota

N.D. Cent. Code
§32-15-06.1

A  co n d em n o r sh a ll m a k e  every  
reasonab le  a n d  d iligen t e f fo r t to 
acqu ire  p roperty  b y  negotia tion.

O h i o

O k l a h o m a

Ohio Rev. Code 
Ann §163.04

Okla. Stat. 
tit. 27, §13

A ppropria tion  sh a ll b e  m a d e  on ly  
a fte r  th e  agency Is u n a b le  to  agree, 
f o r  a n y  reason, with th e  o w n e r ...o r  
w hen an y  ow ner Is Incapable o f  
c o n tra c tin g ...o r  Is u n kn o w n , o r  Is 
n o t a resident o f  th is  state, o r  h is  
residence Is u n kn o w n  to the  agency  
a n d  ca n n o t with reasonable  
d iligence b e  ascertained.

E very  reasonable e ffo rt sh a ll be  
m a d e  to acquire, expeditiously , real 
p ro p erty  b y  negotiation.

O r e g o n Or. Rev. Stat. ...[TJIte  co n d em n o r sh a ll .. .a tte m p t
§35.235 to  agree with th e  ow ner with respect

to  th e  com pensa tion  to be p a id  
therefor, a n d  th e  dam ages, i f  any, 

f o r  th e  ta k in g  thereof.

T e x a s Tex, Prop. Code 
Ann. §21.012

I f  the U nited States, [or] this 
sta te ... w ants to acquire rea l 
property  fo r  pub lic  use b u t is  un a b le  
to  agree with th e  ow ner o f  the  
pro p erty  on  th e  a m o u n t o f  
dam ages, the condem ning entity  
m ay begin a condem nation  
proceed ing  by fi l in g  a petition  in the 
p ro p e r  court.

The pe tition  m ust...sta te  th a t th e  
en tity  a n d  th e  p roperty  ow ner are  
un a b le  to agree on th e  dam ages.
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Vermont Vt. Stat. Ann. tit. 
24, §2805

When the location o f  a m unicipal 
build ing  is determ ined ...and  the  
ow ner re fuses to  re lease or convey  
th e  sa m e  to such  m u n ic ip a lity  f o r  a 
reasonable p r ic e ...th e  m ayor...sha ll 
se t o u t the necessary lands and  
cause the sam e to b e  surveyed. They 
sh a ll appoint a  tim e a n d  p lace fo r  
hearing...

Virginia Va. Code Ann. N o  proceed ings sh a ll be taken  to
§26-46.5 condem n  p roperty  u n til a bona f id e

b u t in e ffec tu a l e ffo r t has been  
m ade to  acquire fr o m  th e  ow ner by 
p u rc h a se  th e  p roperty  so u g h t to be  
condem ned, excep t w here such  
co n sen t canno t be ob ta ined  because  
o f  th e  incapacity o f  on e  or m ore o f  
th e  ow ners or because on e  or m ore  
o f  su ch  ow ners is unab le  to convey  
lega l title to such  p roperty  or Is 
u n kn o w n  or ca n n o t with 
reasonable d iligence b e  fo u n d  in  
th is  State.

Wisconsin

Wyoming

Wis. Stat. B efo re  m a k in g  th e  ju risd ic tio n a l
§32,06(2a) o ffe r  u n d er sub. (3) th e  condem nor

sh a ll a ttem pt to negotia te  
p ersona lly  with th e  ow ner o r one o f  
th e  o w n e rs ...fo r  the  p u rch a se  o f  
th e  property.

Wyo. Stat. A  condem nor sh a ll m ake
§1-26-509 reasonable a n d  d iligen t e fforts  to

acquire property by g o o d  fa ith  
negotiation.
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And at the federal level..

&

•a a a 
c a d  
K 33

F e d e r a l  
U n i f o r m  
R e l o c a t i o n  a n d  
A s s i s t a n c e  a n d  
R e a l  P r o p e r t y  
A c q u i s i t i o n  
P o l i c i e s  A c t  o f  
1970

F e d e r a l  E n e r g y
R e g u l a t o r y
C o m m i s s i o n

Sec. 301, P.L. 91- 
646

Note: Pursuant to 
§102 o f  the Act, the 
policies o f  §301 do 
not affect the 
vailidity o f  
individual 
condemnation 
actions. However, 
they do govern the 
use o f  federal funds 
by states “to the 
greatest extent 
practicable under 
State law." Sec. 
305(1).

16 U.S.C. §814

In order to encourage and  
expedite the acquisition o f  real 
property b y  agreem ents with 
owners, to avo id  litigation and  
relieve congestion in the 
courts ...a n d  to prom ote public  
confidence in F ederal land  
acquisition practices...
(1) The h ead  o f  a Federal 
agency sh a ll m ake eveiy  
reasonable effort to acquire 
expeditiously real property by 
negotiation.
(2) R eal property sha ll be 
appraised before the initiation  
o f  negotiations, a n d  the 
ow ner...sha ll be given an 
opportunity to accom pany the 
appraiser during  his inspection 
o f  the property.
W hen a licensee canno t 
acquire by contract or p ledges  
an un im proved  dam  site or the  
righ t to u se  or dam age the  
lands or property o f  o thers...it 
m ay acquire the sam e by the 
exercise o f  the right o f  em inent 
dom ain....
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S B  295

Health & Social Services
J u v e n ile  J u s tic e

C o m p o n e n t :  P roba tio n  S e rv ic e s
Sponsor:
Requestor:

K E L L Y
SEnaYE (HES) Component Number: 2134

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include Inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( 0 ) |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specily Type--do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current yoar (FY2002) cost:

Propared by: 
Division

Approved by: 
Agoncy

(Rov 2/7/2001 OMO)

Susan M. Taylor, Administrative Manager
Juvenile Justice________________
Elmer A. Llndstrom, Deputy Commissioner 
Department of Hoalth & Social Services______

Phono 465-2212
Date/Time 02/21/2002  

Date 02/23/2002

For distribution Information, coll tho Governor’s Legislative Olfico
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SENATOR
P E T E R  K E L L Y
Mailing Address:

119 N. Cushman, Suito 201 
Fairbanks, Alaska 99701 

Sonntor_Poto_Kolly®logis.slato.ak.us 
(907) 456-0161

G la s h a . J i h i t e  l e g i s l a t u r e

S e n a t e

While in Juncmi
Stato Capitol 

Junoau. Alaska 
99801-1102 

(907) 465-2327

Sonato District P

M E M O R A N D U M

To: Senator Robin Taylor, Chair
Senate Judiciary Committee

From: Senator Pete Kelly, Co-Chair
Senate Finance Committee

Date: March 4, 2002

RE: Hearing Request for SB 295
“An Act relating to the disclosure of information regarding delinquent 
minors to certain licensing agencies; and providing for an effective date."

Please accept this memorandum as a request to schedule SB 295 for a hearing in the 
Senate Judiciary Committee at your earliest convenience.

I have enclosed the following back-up information for your review and inclusion in bill 
packets:
• SB 295
• Sponsor Statement
• Fiscal Note

If you have any questions please contact Wendy in my office at extension 4747. Thank 
you for your consideration of this request.

R e q u e s t  f o r  H e a r in g
h t tp : / .  h tm l



A l a s k a  S t a t e  L e g i s l a t u r e

Session:
S ta to  C a p it o l 
J u n e a u , A K  99801 
P h o n e :  (907) 405-2327 
F a x : (907) 465-5241

F a ir b a n k s , A K  99701 
P h o n e :  (907) 456-8161 

F ox : (907) 456-8163

Interim. 
119 N . C u s h m a n

Senator Pete K elly
District P

S B 2 9 5  S p o n s o r  S t a t e m e n t

“ A n  A c t  r e l a t i n g  t o  t h e  d i s c l o s u r e  o f  i n f o r m a t i o n  r e g a r d i n g  d e l i n q u e n t  m i n o r s  t o  c e r t a i n  
l i c e n s i n g  a g e n c i e s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . ”

B o t h  S t a t e  a n d  F e d e r a l  l a w s  c u r r e n t l y  r e q u i r e  a l l  c h i l d  a n d  a d u l t  c a r e  l i c e n s i n g  a u t h o r i t i e s  t o  
r e v i e w  c r i m i n a l  h i s t o r i e s  o f  e v e r y  i n d i v i d u a l ,  a g e d  1 6  a n d  o l d e r ,  w h o  i s  s e e k i n g  e i t h e r  a  c a r e  
l i c e n s e ,  e m p l o y m e n t  w i t h  a  c a r e  p r o v i d e r ,  o r  r e s i d i n g  i n  t h e  h o m e  o f  a  c a r e  p r o v i d e r  s e e k i n g  
l i c e n s u r e .

C r i m i n a l  h i s t o r y  i n f o r m a t i o n  f o r  p e r s o n s  u n d e r  1 8  i s  n o t  a c c e s s i b l e  t h r o u g h  t h e  A l a s k a  P u b l i c  
S a f e t y  I n f o r m a t i o n  N e t w o r k ,  b u t  i s  a v a i l a b l e  t h r o u g h  t h e  D i v i s i o n  o f  J u v e n i l e  J u s t i c e  ( D J J ) .
Y e t  d u e  t o  t h e  l a n g u a g e  i n  t h e  c u r r e n t  s t a t u t e ,  t h e  d i v i s i o n  m a y  r e l e a s e  c e r t a i n  i n f o r m a t i o n  f o r  
s p e c i f i c  s i t u a t i o n s  t o  o n l y  a  f e w  o f  t h e  l i c e n s i n g  a g e n c i e s .  T h e  f a c t  t h a t  a n  a p p l i c a n t  m a y  h a v e  a  
s o n  l i v i n g  i n  t h e  h o m e  w h o  i s  a  c o n v i c t e d  c h i l d  m o l e s t e r  c o u l d  b e  k e p t  f r o m  a  l i c e n s i n g  a g e n c y  
b e c a u s e  o f  t h e  l i m i t a t i o n s  o n  t h e  d i v i s i o n ’ s  a u t h o r i t y  t o  r e l e a s e  t h a t  i n f o r m a t i o n .

T h i s  b i l l  w i l l  g i v e  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  c l e a r  a u t h o r i t y  t o  p r o v i d e  a l l  
c h i l d  a n d  a d u i t  c a r e  l i c e n s i n g  a g e n c i e s  a c c e s s  t o  a p p r o p r i a t e  d e l i n q u e n c y  i n f o r m a t i o n .  T h i s  w i l l  
h e l p  f a c i l i t a t e  t h e  l i c e n s i n g  o f  s u i t a b l e  i n d i v i d u a l s  a s  w e l l  a s  h e l p  e n s u r e  q u a l i t y  o f  c a r e  a n d  
s a f e t y  c o n c e r n s  a r e  m e t  f o r  e v e r y  c l i e n t  r e c e i v i n g  s e r v i c e s  i n  a  c a r e  f a c i l i t y  o r  p r o g r a m .

SPONSOR
STATEMENT





F ISCAL NOTE
STATE  O F  A LASKA
2002 L E G IS L A T IV E  SESS ION

Revision Dale/Time (Noto if correction):___________
T it le : DEF IN IT ION  OF MENTAL HEALTH PRO FESS IONAL '

Dept. Affected:______
'BRU:

Fiscal Note Number:
Bill Version:
( s ) Publish Date:

1
SB 302
3/6/02

Health & Social Services
Comm un lly  Mental Health Grants

Sponsor:
Requestor:

WILKEN
SENATE (HES)

Component: Svcs/Chronlcally Mentally III 

Component Number: 800

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not Include Inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 F /  2007 FY 2008
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

J U TICHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-do not abbreviate)

TOTAL

Estimate of any current year (FY2002) cost:

Prepared by: 
Division

Approved by: 
Agency

(R«v 2/7/2001 OMO)

F I S C A L  N O T E

Sarah Brinkley, Administrative Manager___________ Phone 465-3167_________
Mental Health & DP______________________________________Date/Time 02/27/2002_______

Elmer A. Llndstrom, Deputy Commissioner__________________  Date 02728/2002_______
Department of Health & Social Services____________________

For distribution Information, call the Governor's Legislative Office
Page 1 of 1__



G a r y  W i l k e n
SliNATOR

W est Fairbanks

lutCUUL 
IKS I I'm  An c. 

r.ilrb.tnks. Ala>k:i *J*>70I 
Tel: <'707)45 M.U7 
lax:(W7HSfi-HI6J

Uutiiiu&.'s5Mi;
Slale O p ilo l lliiililni(!

Juneau, Alaska V'HHII-11X2 
Tel: 451.5501 (Irum l'hk>) 

lei: CJII7) Jr.5-.I7IW (ouuidc Milts)
1‘iix: (‘)()7) J65-J7IJ 

Wchillc: uww.garyivilkcn.euni 
li-Mail: Scii:il»r_(i;ity_\VilkciM< IcgivMuie.nk m

M E M O R A N D U M

TO: S en a to r  R obin  T aylor ,  C h a i rm a n
S ena te  Jud ic ia ry  C o m m ittee

FROM: S en a to r  G ary  W ilken

DATE: M arch  6, 2002

RE: S enate  Bill 302 -  M en ta l H ea lth  P rofessionals

I respec tfu lly  re q u e s t  th a t  S enate  Bill 302, M ental Health Professionals, be 
s ch ed u le d  fo r  a h e a r in g  befo re  the  S enate  Jud ic ia ry  C o m m ittee .

S enate  Bill 302 recogn izes  the  g ro w th  in  the clinical m e n ta l  h ea l th  p ro fess ion  a n d  
b ro a d e n s  the d e f in i t io n  to in c lu d e  all qua lif ied  m e n ta l  h e a l th  experts .  A m o re  
inc lusive  m e n ta l  h e a l th  p ro fess iona l defin i t ion  inc reases  th e  cap ac ity  o f  A laska 's  
m en ta l  h ea l th  sy s te m  to p ro te c t  o u r  y o u th  a n d  a d u l t s  w h o  a re  e x p e r ie n c in g  acu te  
psych ia tr ic  crisis in  o u r  co m m u n it ie s .

T h a n k  y o u  for y o u r  c o o p e ra t io n  a n d  ass is tance  in s c h e d u l in g  a hear ing .

Request for Hearing



G A R Y  W IL K E N

Inlcn'ni:
1851 FoxAvc. 

Fairbanks, Alaska 99701 
Tel: (907)451-4347 
Fax: (907)456-8103

SENATOR 
West Fairbanks Dunne Session:

Slate Capitol building 
Juneau, Alaska 99801-1182 
Tel: 451-5501 (from Fbks)

Tel: (907) 465-3709 (outside Fbks)
Fax: (907) 465-4714 

Website: www.garywilkcit.com 
E-Mail: Scuntnr_Gary_Wilkeii@lcgii.slntc.ak.us

Sponsor Statement 
Senate B i ll 302 -  M ental Health P ro fessiona l D e fin ition

S ena te  Bill 302 re co g n izes  the  g ro w th  in the clinical m e n ta l  h e a l th  p ro fe ss io n  a n d  
b ro a d e n s  the " m e n ta l  h e a l th  p ro fess iona l"  d e f in i t io n  to in c lu d e  (1) a  licensed 
clinical social w o rk e r ,  (2) a  licensed  m arita l  a n d  fam ily  th e ra p is t ,  a n d  (3) a 
l icensed  p ro fess io n a l  co u n se lo r .  T he  c u r re n t  Title 47  d e f in i t io n  w a s  w r i t te n  in 
1986 p r io r  to the p a s s a g e  o f  A la sk a 's  licensing  re q u ire m e n ts  g o v e rn in g  these 
m a s te r  leve l m e n ta l  h e a l th  clinicians.

A m o re  inc lus ive  m e n ta l  h e a i th  p ro fess ional d e f in i t io n  inc reases  the  cap ac ity  of 
the  A la sk a 's  m en ta l  h e a l th  sy s te m  to  p ro tec t  o u r  y o u th  a n d  a d u l t s  w h o  a re  
e x p e r ie n c in g  acu te  p s y c h ia t r ic  crisis in  o u r  c o m m u n it ie s .  T o d a y ,  n o t  e n o u g h  
m en ta l  h e a l th  p ro fe ss io n a ls  a re  a u th o r iz e d  u n d e r  the  c u r r e n t  de f in i t ion  to 
re s p o n d  to so m e  critical p u b lic  safe ty  s itua tions ,  p a r t ic u la r ly  in  ru ra l  Alaska. 
A n d  y e t  th e re  a re  h u n d r e d s  o f  licensed  p ro fess iona ls  w h o  a re  q u a l i f ied  to a id  
these A laskans ,  b u t  c a n n o t ,  a s  they  d o  n o t  fall w i th in  the  c u r r e n t  s ta tu to ry  
defin it ion . S enate  Bill 302 recognizes  th is  p ro b le m  a n d  u p d a t e s  the  Title 47 
defin ition .

T he  e x p a n d e d  " m e n ta l  h e a l th  p ro fess iona l"  de f in i t ion ,  as  s ta te d  in  S ena te  Bill 
302, in c re ases  the n u m b e r  o f  tra in e d  pro fess iona ls  w h o  will be:

• A llo w e d  to p r o v id e  m e n ta l  h ea l th  t r e a tm e n t  fo r  p r iso n e rs
• A u th o r iz e d  to e v a lu a te  ch i ld ren  a n d  m in o rs  in c u s to d y  to 

d e te rm in e  p la c e m e n t  in  res iden tia l  t r e a tm e n t  cen te rs
• R eq u ired  to r e p o r t  inc iden ts  of h a rm  to v u ln e ra b le  a d u l t s
• A llo w ed  to c o n d u c t  civil c o m m itm e n t  e v a lu a t io n s

I re sp ec tfu lly  re q u e s t  y o u r  c o n s id e ra t io n  a n d  s u p p o r t  for S ena te  Bill 302.

SPONSOR
STATEMENT

I

http://www.garywilkcit.com
mailto:Scuntnr_Gary_Wilkeii@lcgii.slntc.ak.us
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R e v is io n  D a te / T im e  (N o te  if  c o r re c t io n ) :  
T it le  A d v e r s e  P o s s e s s io n

B i l l  V e r s io n :  S B  309
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Fiscal Note Number: _1_______

D e p t .  A f fe c te d ;___________ D C E D ________________
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SENATOR 
G E N E  T H E R R IA U L T

Mailing Address:
119 N. Cushman, Suilo 101 
Fairbanks, Alaska 99701 

(907) 488-0057 
Fax: (907)488-4271

T O :

FROM:

DATE:

S U B JE C T :

I respectfully request that Senate Bill 309 be scheduled fo ra  hearing in the Senate 
Judiciary Committee. SB 309 would limit the availability of the adverse possession 
doctrine to two narrow circumstances where the rule may have some arguable policy 
justification: (I)  where a person has, in good faith, occupied property under color of title 
for 10 years; and (2) where a property owner occupies property adjacent to his own land 
under a reasonable, good-faith error over the actual boundaries of his property. In both 
instances, the adverse possessor would be required to pay the property’s legal owner both 
full market value for the property taken, as well us any consequential damages.

Please contact me if you have any additional questions.

REQUEST FOR
Email: Sor HEARING ato.ak.us

W h ile  In  s e s s io n  

Stato Capitol 
Juneau, Alaska 

99801-1182 
(907) 465-4797 

Fax: (907) 465-3884

Sonato District O

M E M O R A N D U M

Senator Robin Taylor, Chair 
Senate Judiciary Committee

Senator Gene Therriau

April 11, 2002 

Scheduling of SB 309



A l a s k a  S t a t e  L e g i s l a t u r e

s e n a t o r  
G e n e  T h e r r i a u l t
119 N. Cushman Suite 101 
Foirbunks, Alaska 99701 

(907)488-0857 
FAX (907)488-4271

Stale Capitol 
Juneau, Alaska 
99801-1182 

(907) 465-4797 
FAX (907)465-3884

While in Juneau

Senate
Senate District Q

Senate Bill 309 “An Act relating to actions to quiet title to, eject a
person from, or recover real property or the possession 

of it, and to acquisition of real property by adverse 
possession; and providin \ for an effective date,"

SPONSOR: Senator Gene Therriault

SPONSOR STATEMENT:

Adverse possession is the doctrine under which a person— even a squatter acting in bad faith—  
can take the owner of record’s property without compensation by simply possessing it, in an 
open and hostile way, for a certain period of years. It is a doctrine born in the Middle Ages 
under circumstances that have little applicability to 21s1 Century Alaska, and it offends Alaska’s 
abiding respect for private property ownership.

SB 309 wo-ild limit the availability of this doctrine to two narrow circumstances where the rule 
may have some arguable policy justification: (I)  where a person has, in good faith, occupied 
property undercolor of title for 10 years; and (2) where a property owner occupies property 
adjacent to his own land under a reasonable, good-faith error over the actual boundaries of his 
property. In both instances, the adverse possessor would be required to pay the property’s legal 
owner both full market value for the property taken, as well as any consequential damages.

Adverse possession imposes a particularly harsh burden on private landowners in Alaska who, 
because o f  the doctrine, are often charged with the impossible task of policing large remote 
landholdings to assure themselves that no squatter has taken up residence. It is for this reason 
that, under existing law, a person cannot take land by adverse possession from the State of 
Alaska or the United States. SB 309 simply accords equal dignity to private land ownership 
rights.
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SB 309: Legislation to L im it the Circumstances Under W hich 
A Person May Divest a Landowner o f Title to Its Land  

Under the Doctrine o f Adverse Possession:

A Rationale and Section-by-Section Analysis

I. Rationale

A. Overview of the Legislation

“Adverse possession” is the doctrine under which a person-even a squatter acting 

in bad fa ith-can  take another person’s property without compensation by simply 

possessing it, in an open and hostile way, for a certain period of years. It is a doctrine 

born in the Middle Ages under circumstances that have little applicability to 2l'sl Century 

Alaska, and it offends Alaska’s abiding respect for private property ownership.

SB 309 would limit the availability of this doctrine to two narrow circumstances 

where the rule may have some arguable policy justification: (1) where a person has, in 

good faith, occupied property under color of title for 20 years: and (2) where a properly 

owner occupies property adjacent to his own land under a reasonable, good-faith error 

over the actual boundaries of his property.

In both instances, the adverse possessor would be required to pay the property’s 

legal owner both full market value for the property taken, as well as any consequential 

damages.

Beyond these two limited circi instances, “adverse possession” is a doctrine 

inimical to the concept of private property ownership. And it imposes a particularly harsh 

burden on private landowners in Alaska who, because of the doctrine, are often charged

S e c t i o n a l  A n a l y s i s



with the impossible task of policing large remote landholdings to assure themselves that 

no squatter has taken residence.

That burden is an economic waste, and serves no valid public policy. As a result, 

beyond the limited circumstances mentioned, the concept of taking another’s land by 

"adverse possession" ought to be abolished in Alaska.

B, The Origins and Purpose of the “Adverse Possession” Doctrine

1. The Doctrine’s Original Rationale—Possession was Equated with
Ownership

"Adverse possession” is a doctrine that rewards possession of land at the expense 

of the landowner. Not surprisingly, then, the doctrine has its roots in the feudal concept 

of “seizin.” In the early Middle Ages, "ownership" of land was proven not by title or 

deed, but rather by actual possession. If a person was forcefully expelled from his 

property, the trespasser became the land’s new “owner," and the dispossessed person 

could regain “ownership” only by himself resorting to force. '/

Gradually, the dispossessed “owner" was given a legal remedy to regain 

possession-a remedy which, by virtue of a statute issued under Henry VIII. must be 

exercised within 60 years of dispossession. Thus was borne the thought that a person 

could recover his land from an “adverse possessor," but only if he acted within a specific 

period of time. 2I

1 / 5 George VV. Thompson, Commentaries on the Modern Law of Real Property (1979)
("Commentaries'') at 573-76.
2 / Commentaries, supra at 574-76. Actually, "adverse possession" rules can be traced further 
back, to the Code of Hammurabi, which provided, in part, that:

If a captain or a soldier has neglected his field, his garden 
and his house, instead of working them; and another takes his 
field, his garden and his house, and works them for three years; 
if he returns and desires to till his field, his garden, and his

ADVERSE POSSESSION LEGISLATION: RATIONALE AND ANALYSIS
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Remember, though, that in those days possession-or "seizin”--w'as title. 

Therefore, by giving the "adverse possessor”- o r  "disseizor”- th e  opportunity to bar the 

person he dispossessed from reclaiming his property after 60 years, feudal courts were, in 

their minds, doing no injustice to the prior occupant, since that occupant had lost the basis 

for his claim of "ownership" when he was forceably dispossessed.

2. A  New R ationale-P ossession  was the Best P ro o f o f  O wnership  

Gradually, English common law came to recognize the concept o f  conveying and 

holding land by deed. "Title" became something different from, and superior to, mere 

"possession." And so the doctrine of "adverse possession” needed a new rationale.

The virtue of "seizin," of course, was that it was obvious who is "seized" of a 

particular piece of propcrty-the person living on it. "Title," conversely, was the source 

of considerable dispute, since there then existed no reliable, centralized recording system 

to resolve conflicting claims of “title.” As a result:

In ail era o f comparatively scarce land, decentralized records 
and crude surveying techniques, lengthy possession may have been 
the best possible proof o f ownership.

V Thus, while possession no longer equated with ownership, possession remained the 

best evidence of "title,” and so the doctrine of adverse possession continued to serve 

some worthwhile purpose. “Ultimately, the 1623 Statute of Limitations required that

house, they shall not he given to hint. He that has taken and 
worked them shall continue to use them,

V' Hammurabi Code and the Sinaitic Legislation at 32-33 (Cliilperic Edwards ed., 1904).
'* / Sprankling, An Environmental Critique of Adverse Possession, 79 Cornell Law Rev. 816, 822 
{''Critique") (1994).
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suits to recover possession of land be brought within twenty years. The Statute recited 

that this limit was necessary for ‘quieting men’s estates, and avoiding o f  su its . . . ’” 4/

3. The New Am erican P urpose-Socia l E ngineering  

In James I’s England, if a person owned land, he probably lived on it. V Even by 

the 16lh century, there was precious little wild land in England that a person might own, 

but not make productive use of. 6/

This was not true in North America, where vast tracts o f  wilderness might lie in 

private ownership. Here, the assumption that ownership was reliably proven by physical 

possession did not hold true:

Transplanted to the abundant, sparsely populated wild lands 
of North America, however, the assumptions of the [doctrine of 
adverse possession/ ...failed. The terrain was too hostile, the 
forests too impenetrable and the distances too vast for most 
owners to reside upon or even to inspect their properties 
regularly. More importantly, possession of land in the English 
sense, characterized by residence, cultivation or improvement, 
was often impractical. The minor acts, greatly separated in time, 
that characterized land use in wilderness areas were unlikely to 
afford constructive notice to the owner who did inspect 
occasionally.

Critique, supra at S23. "Adverse possession,” then, needed a new purpose, and found 

one in our 19 ,h century urge to settle the West. The modern doctrine “developed when 

much of the continental United States was unsurveyed wilderness,” and our courts and 

legislatures resultantly “adopted a public policy that as much land should be put to use as

4 / Critique, supra at 823.
' /  James I promulgated the 1623 statute just quoted.
6 / By 1696, only 16% of England's land were uncultivated forest lands. Critique, supra at 822, 
n. 25.

A D V E R S E  PO SSESSIO N  LEGISLATION: R A TIO N A LE A N D  AN ALY SIS
PA G E  4



possible." 7/ Under the new theory of adverse possession, the squatter was to be 

rewarded for making use of wild land, even at the expense of the person who owned it:

Beginning in the nineteenth century, American courts serving 
the ideology o f economic expansion reformulated adverse 
possession in the pursuit o f  national productivity. These courts 
transformed the doctrine from  a mechanism designed to protect 
the title o f  the true owner against fa lse  claims into a tool 
designed to transfer title to wild lands from  the idle true owner 
to the industrious adverse posessor.

Critique, supra at 821 (emphasis original).

The American justification for the doctrine also took on something of a Marxist 

flavor. Vast expanses of public lands were conveyed to large, absentee landlords-- 

principally, the railroads. As pioneers struck west and inadvertently (or otherwise) 

homesteaded thcn-or-future railroad land, Western state legislators, and courts, concluded 

that disputed land should belong to the worker rather than the absentee capitalist:

By ItiOJ more than ninety percent o f  the nation consisted o f 
sparsely populated, publicly owned wild lands. The broad 
federal policy toward these wild lands was to transfer them into 
private ownership, initially through sale. Because (he 
government had never been able to enforce its theoretical ban 
against squatting on these lands, sales often resulted in conflicts 
between new absentee owners holding legal title and actual 
settlers who had already placed the land in productive use.

Critique, supra at 843. For this reason, the periods necessary to establish title by

“adverse possession” tend to shrink as one proceeds westward--from the old 20-year

English rule still prevalent in the original colonies, to as little as five years in many

western stales.

7 / Seddon v. Harpster, 403 So. 2"d 409, 4 13 (Florida 1981).
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C. Adverse Possession in 20"' Century Alaska—A Doctrine Without a Reason 

To this day, some courts, including the Alaska Supreme Court, maintain that the 

doctrine of adverse possession serves a useful public purpose because "society will

■I
benefit from someone’s making use of land the owner leaves idle." /

One might argue that there is considerable "idle" land in Alaska's public domain. 

However, in Alaska as elsewhere, neither the state nor federal government can be 

divested of title through adverse possession. AS 09.45.052(a). And Alaska has precious 

little "idle" private land.

The largest private landowners in Alaska are the Native corporations established 

under the Alaska Native Claims Settlement Act. Those lands were conveyed both in 

settlement of Alaska Natives’ aboriginal claims, and to meet the "real economic and 

social needs of Natives." ANCSA. §1. ANCSA lands, then, and every acre of them, 

serve an important legal, social and economic purpose. They arc not, any of them, “idle” 

in that sense.

Congress, in fact, has recognized that fact, and has accordingly extended ANCSA 

lands some protection from adverse possession claims as long as they remain 

undeveloped. 43 U.S.C. § 1636(d). But ANCSA corporations often acquire other remote 

lands for future resource development purposes, as will other private landowners as time 

goes by. To the extent that these lands are not developed, it is because development now 

would be an economic waste, and there is no sound public policy that should prevent a 

private landowner from investing those lands for future generations.

H / Tenala, Ltd. v. Fowler, P.2,ul Slip Op. 4376 at 16 (August 2, 1996).
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The last remaining modern justification for adverse possession is that it "kcepfs] 

stale causes out of court." Tenala, Ltd. v. Fowler, supra at 16. But, in fact, it does just 

the opposite. Adverse possession cases involve untrustworthy testimony about who- 

possessed-what 10 or 20 years ago; conversely, and "considering current methods of 

record storage on microfiche, computer disks and data tapes," claims based on record 

ownership will never grow stale. <;/

Similarly, allowing adverse possession claims promotes litigation, while limiting 

them discourages it. This because:

[b]right line standards generally deter litigation...The record 
title standard draws an exceedingly bright line: the holder o f  
record title always prevails. In contrast, adverse possession as 
applied to wild lands is an indeterminate, murky standard under 
which results can rarely be predicted with certainty.

Critique, supra at 878. The fact of the matter, as Florida’s Supreme Court observed, is

that "[w]ith modern technology and computerized transactions our society is now more

capable of accurately establishing legal interest to properly through paper title than

through possession.” Seddon i\ Harpster, 493 So.2Ml) at 414.

Adverse possession serves no useful public purpose in Alaska today, and it 

disserves others. Apart from its impact on private property ownership generally, and 

implementation of ANCSA in particular, “[ajdversc possession...erode[s] the 

effectiveness and utility of both recording and marketable title statutes by creating 

uncertainty.” Outlaws, supra at 97.

/ "Outlaws of the Past: A Western Perspective on Prescription and Adverse Possession, " 31 
Land and Water Law Review 79, 104 (1996) O'Outlaws").
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The doctrine ought to be limited to those few situations where some equity might 

lie in the adverse possessor’s favor, and the enclosed legislation attempts to do just that.

II. SB  309: Section-by-Section Analysis

Section 1. There are two adverse possession statutes in Alaska. The first is AS 

09.10.030. This is the squatters’ statute. The adverse possessor need not occupy the 

property under “color of title”—that is, a deed or other conveyance. And the squatter need 

not even occupy the property in good faith. I0/  As one commentator puts it, this statute 

"gives title not only to one who because of good faith error occupies the land of another 

but also to a person who knowingly sought to appropriate another’s land." 1'/

Under this statute, the squatter must adversely posses* the property for 10 years. 

After that, the statute, which is framed as a statute of limitations, bars the property’s 

owner from bringing any action against the squatter to recover his property.

Section 1 would amend this statute to provide that the owner of record could 

recover his or her land--by a quiet title or ejectment action--at any time. I2/ Because of 

computerized land records, the record owner’s claim will never, as a practical matter, 

grow stale.

Sections' 2-3. There are several elements to Sections 2-3:

I. Retaining adverse possession claims arising under "color o f  title. " AS 

09.45.052 is Alaska’s second adverse possession statute, and it deals with adverse 

possession that is based on "color of title.” In other words, the adverse possessor has 

some deed or other document purporting (but for some reason failing) to convey title to

10 / Hubbard v. Curtiss. 684 P.2ml 842, 84S (Alaska 1984).
11 / 7 Richard R. Powell, Powell on Real Property, 1)1012(3) (1993).
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the property being possessed. Unlike the statute amended by Section I, this statute 

requires good faith on the part of tiic possessor-in other words, an honest and reasonable 

belief that the possessor really owns the land. Ault v. State, 688 P.2"d 951, 956 (Alaska 

1984).

Under subsection (a)(1), Section 2 retains “color of title” as a basis for claiming 

properly by adverse possession, but returns the required period of possession to the 

common law’s original 20 years.

2. Allowing adverse possession claims to be brought for good faith boundary 

disputes. A second specie of adverse possession claims that may retain some public 

policy justification arises when a property owner, in good faith, occupies property beyond 

the boundaries of property owned by that person. After 20 years’ notorious and adverse 

possession of that property, the property owner may quiet title to the adjacent property he 

or she has occupied. Section (a)(2) retains this type of adverse possession claim.

3. Explicitly requiring a showing of good faith. Section 2 makes the existing 

court-imposed requirement of “good faith” explicit in the statute, as Oregon did in 1989. 

I3/

4. Requiring the possessor to prove entitlement to the property by "clear and 

convincing evidence." Again, this requirement is already imposed by the courts. I4/ 

Section 2 would make that requirement explicit.

12 / To the extent that this statute governs other types o f real property claims, the 10-year statute 
of limitations would be retained.

/ ORS 105.620. As our Supreme Court has noted, “ in almost all of these jurisdictions, the 
requirement o f good faith was explicitly written into the statutes." Lott v». Muldoon Road Baptist 
Church, Inc.. 466 P.2'K| 815, 818. n. 9 (Alaska 1970). The “ good faith" requirement will exist 
whether or not this legislation is enacted; however, it is better practice for the material elements 
of any claim to be expressed in the statute itself.
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5. Requiring just compensation to the property owner. It is one thing to allow a 

person to take the private property of another. It is quite another to allow the adverse 

possessor to do so without paying the owner, and none of the modern justifications for ihe 

doctrine of adverse possession explain the squatter’s current ability to deprive property 

owners of land without compensation.

Section 3 requires the successful adverse possessor, as a condition of receiving 

title to the property, to: (I) pay for an appraisal of the property; (2) pay the record owner 

the appraised value of the property taken; and (3) pay any other damages that the owner 

may have suffered as a result of the adverse possession and loss of the property (including 

the rental value of the property during the period of adverse possession), as a condition of 

quieting title in the possessor’s favor. If the adverse possessor fails to promptly do so, 

title will be quieted in the owner’s favor.

Section 4 . This section makes the new legislation applicable to any adverse 

possession claim that has not “vested” by the effective date of the legislation. Adverse 

possession claims “vest” when the adverse possessor has met the statutory requirements 

for the requisite number of years-under current Alaska law, 10 years (or seven years for 

claims under color of title). ' V Serious constitutional questions would arise if the 

legislation purported to extinguish already-vested adverse possession claims; conversely, 

there would appear to be no constituiional difficulty in affecting unvested claims, since an

14 / Curran v. Mount, 657 P.2"J 389, 391 (Alaska 1982).
15 / Markovich v. Chambers, 857 P.2M,I906. 908 (Or. App. 1993).
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adverse possessor has no protected right in the mere expectation that, eventually, he or 

she may possess the land for a sufficient period of time. I6/

Section 5. Section 5 gives an immediate effective date to the legislation.

16 / See Lovell v. Magnet Cove School District No. 8. 782 S.W.2"d 41, 42 (Ark. 1990) (change in 
Arkansas adverse possession statutes applicable to unvested adverse possession claims).
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S P O N S O R  S T A T E M E N T  

S B  3 2 4

“ An Act providing that a utility or electric operating entity owned and operated by a political 
subdivision of the state competing directly with a telecommunications utility is not subject to the

Alaska Public Utilities Regulatory Act.”

SB 324 ensures that the City of Ketchikan retains the ability to set rates for its telephone 
utility in the event it faces competition from another utility company.

Alaska law provides that where a municipality owns and operates a public utility, the 
municipality may regulate the terms and conditions governing the provision of that public 
utility and has the power to set the terms and conditions for the utility services they offer.

Alaska law also provides that if a municipal utility faces competition, all of the 
municipalities’ utilities become fully subject to economic regulation by the Regulatory 
Commission of Alaska. The RCA may grant an exemption to this rule.

Principles of fairness and regulatory parity provide that this statute should be amended 
when a municipality faces competition from a telecommunications company. New 
competitive providers are subject to less regulation by the RCA. Under federal law, some 
new telecommunications companies are not regulated at all. (Cellular providers) By 
contrast, if the municipally owned telephone utility becomes subject to economic 
regulation by RCA, it will be more heavily regulated than the new entrant.

By economically regulating the municipally owned utility while allowing the new entrant 
to set prices without regulatory oversight, the marketplace is unable to provide the 
benefits of competition to the public. The new entrant will be able to set its rates based 
on market forces and competitive need, while the municipally owned utility will be 
required to set its rates based on its costs through rate cases. These cases can be 
expensive and time consuming, and sometimes attract input from other interveners.

The unregulated entity has only to price its service slightly under the regulated rates of its 
competitor to gain market share. Such prices are not necessarily the lowest possible 
rates, and are not necessarily as low as the rates would be, given unfettered competition.

D istrict A:
llvder • Ketchikan • Iuipreanof • Meyers Chuck • Petersburg • Saxman • Sitka • Wrangell
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Senate Bill 331 ‘An Act relating to the jurisdiction of.district courts”

Sponsor Senator Gene Therriai

Sponsor Statement

Senate Bill 331 addresses and clarifies tnc current statute relating to civil awards in 
district court eases. Current statute is unclear regarding the monetary limit in a civil ease 
where there arc multiple defendants. As a result, the only way to get around this 
uncertainty is if plaintiffs file multiple suits in district court to allow for an award in 
excess of $50,000. Such a course o f action would be expensive for the plaintiff and 
grossly inefficient for the court.

Senate Bill 331 proposes to address this problem by clearly stating that the $50,000 limit 
is per defendant. This action would also ensure that residents in certain rural settings 
would not be required to travel to Superior Court venues in urban areas just to get access 
to moderate award limits.
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R E Q U E S T  F O R  H E A R I N G

To: Senator Robin Taylor, Chairman
Senate Judiciary Committee

Subject: Senate Bill 33

Sponsor: Senator Gene

Date: February 26, 2002

I would like to respectfully request that SB 331 be scheduled for a hearing before the 
Senate Judiciary Committee.

SB 331 would clarify existing statute relating to civil jurisdiction in district courts. This 
change would save the court system time and money as well as allow plaintiffs in rural 
areas access to reasonable awards without having to travel !o an urban area to file a claim 
in superior court.

Email: Sana R e q u e s t  f o r  H e a r i n g  s.ak.us
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Revision Date/Time (Note if correction):
Title Jurisdiction of District Courts

Fiscal Note Number:
Bill Version:
0 Publish Date:

1

SB 331
2/19/2002

Dept. Affected;________________
'BRU Alaska Court System 
‘ Component Trial Courts

Sponsor Senator Therriault
Requester Senate Judiciary Component No. 768

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include Inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY2008
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 i 0.0 0.0 0.0

I CAPITAL EXPENDITURES I .. I

ICHANGE IN REVENUES ( ) | .................. i
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify T y p s-D o  not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill Is included in the Governor’s FY 2003 budget proposal: | 1

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if  necessary)
The court system does not anticipate any fiscal impact from the passage of SB 331.

Prepared by: 
Division

Approved by: 
Agency

Douglas Wooliver Phone 463-4750
Alaska Court System Date/Time 2/28/02 10:56 AM

Stephanie Cole Date 2/28/2002
Alaska Court System





A L A S K A  S T A T E  L E G IS L A T U R E

S e n .  R o b i n  T a y l o r ,  C h a i r

Sen. Dave Donley, Vice-Chair 
Sen. John Cowdery 
Sen. Gene Therriault 
Sen. Johnny Ellis

State Capitol 
Juneau, AK 99801-1182 
(907) 465-3717 
Fax: 465-3922

Senate Judiciary Committee

S P O N S O R  S T A T E M E N T  

S B  3 4 4

"An Act relating to an aggravating factor at sentencing for terrorism."

This bill was introduced as a result of an alarming number of eco-terrorist groups surfacing around the 
country.

What we have seen in the last few years is that acts of eco-terrorism and eco-sabotage are not being 
committed by individuals w ith a passion for a cause; they are being committed by highly organized 
groups. Unfortunately, there is nothing in our statutes that addresses acts of terrorism. SB 344 provides 
an avenue for addressing these threats and crimes by making such actions aggravating factors at 
sentencing and providing harsher penalties.

Arguably, one of our biggest threats of terrorist vio lence may not come from Afghanistan or Iraq, but 
from our own crop of domestic terrorists. Radical environmentalists who use arson, bombs and other 
forms of sabotage in the name of the environment have swept our country in the past 20 years. We 
need to send a clear message that terrorism is a serious crime and w ill be treated accordingly. SB 344 
sends that message.

Many eco-terrorist groups such as Earth First, Friends of the Earth, and others, spread their message of 
contempt and terror by hiding behind the First Amendment, and use newsletters, advertisements and 
meetings to encourage people to become "Eco-Kamikazes". The following is a passage from and Earth 
First Journal:

"Are you term inally ill w ith a wasting disease? Don't go out w ith a whimper, go out w ith a bang! 
Undertake an eco-kamikaze mission. The possibilities for term inally ill warriors are limitless.
Dams from the Columbia and the Colorado to the Connecticut are crying to be blown to 
smithereens, as are industrial polluters, the headquarters of oil-spilling corporations, fur
warehouses, paper m ills To Those feeling suicidal, this may be the answer to your
dreams..................Don't jum p  off a bridge, blow up a bridge. Who says you can't take it with you?"

At least n ine states have already passed legislation increasing the penalties for these crimes. These acts 
of terrorism have resulted in loss of life and millions of dollars in damages. We need to remember the 
Amtrak derailm ent and the Uni-bomber. It  is past time to strengthen the penalties for such terrorist acts.
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Revision Date/T im e (Note if correction):______________________ Dept. Affected;__________Administration______
Title "An Act relating to an aggravating______________ BRU Legal and Advocacy Services
factor at sentencing for terrorism."____________________________Com ponen t Public Defender Agency
Sponsor Senate Judiciary Committee___________________  _____________________________
Requester (S) JUD____________________________________Component No. 1631

F I S C A L  N O T E

ST A T E  O F  A LA SK A  F isca l N ote  N u m b e r : _____________________

2002 L E G IS L A T IV E  SE SSIO N  Bill V ers ion : SB 344___________
{) Publish D ate: _____________________

E x p e n d itu r e s / R e v e n u e s ________________________________ (Thousands  o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.____________________
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY2Q07 FY 2000
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & C la im s 
M iscellaneous

* * * * * •

TOTAL OPERATING ♦ * * * * •

ICAPITAL EXPENDITURES I I I I

CHANGE IN REVENUES ( ) | I | I
FUND SOURCE____________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 G F
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

• * * * * *

TOTAL • • • • * •

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included In the Governor's FY 2003 budget proposal: [

POSIT IONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a  sep a ra te  paqo  i f  n ecessa ry)
T h is  b ill w ou ld  add  an  aggravating  factor for fe lony  sen te n c in g  for conduc t in vo lv in g  the u se  o ffe re e  or 
v io le n c e  aga in s t a  person or property d es ig n ed  to in tim idate o r co e rce  a  c iv ilia n  p opu la tion , g o vernm en t 
po licy , g o ve rnm en t conduct, o r priva te enterp rise  policy . T he  P ub lic  D e fe nd e r A g en cy  ca n n o t an tic ip a te  
how  m any  c a s e s  w ill b e  affected by  th is aggravator, shou ld  th is b ill b e com e  law . It m ay h a ve  a  fisca l 
im pact o n  the w ork load o f the A gen cy , but not the ca se lo ad  o f the A gen cy , but the  extent c ann o t be 
quan tif ied . T here fo re , a n  inde term ina te  f is ca l no te  is subm itted .

Prepared by: Barbara Brink, Director___________________________________ Phone (907) 334-4416
Division Public Defender Agency__________________________________ Dale/Time 3/25/02 8:56 AM
A pproved  by: J im  D uncan, C om m iss ione r____________________________________ D ate  3 /25/2002_______

A gency D epartm en t o f A dm in is tra tion__________________________________

(Revised S/2001 OMB) Page 1 of 1



F I S C A L  N O T E

Revision Date/T ime (Note if correction):________________________Dept. Affected]_________ Law
Title "An Act relating to an aggravating factor at________BRU Crim inal Division
sentencing for terrorism."___________________________________ Component _AII_______________
Sponsor Senate Judiciary Committee___________________  __________________
Requester Senate Judiciary Committee___________________ Component No. _______

E x p e n d itu re s/ R e v e n u e s _________________________________ (Thousands  o f Dollars)_______

S T A T E  O F  A L A S K A  F isca l N ote N um ber: ________

2002 L E G IS L A T IV E  S E S S IO N  Bill Version: SB 344
() Pub lish  D a t e : ________

Note: Amounts do not include Inflation unless otherwise noted below.
OPERATING EXPEND ITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & C la ims
M iscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPEND ITURES | I I I

CHANGE IN REVENUES ( ) j 0.0 I 0.0 0.0 0.0 I 0.0 | 0.0 |

FUND SOURCE____________________________________________(Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Typo-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estim ate of any  current year (FY2002) cost: 0.0
Chock th is  box (X) If fund ing for th is  b ill Is In c luded  In the Governor's FY 2003 budget proposa l: I I

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate poqo If  necessary)
SB 344 adds certain acts of terrorism as an aggravating factor at a felony sentencing.

This bill is not anticipated to have a fiscal impact on the Department of Law.

Prepared by: Joan M. Kasson______________________________________________ Phone (907) 465-5370
Division Attorney General's Office  Date/Time 3/14/02 3:56 PM
Approved by: Kathryn Daughhetee for Bruce M. Botelho, A llomey General Dale 3/14/2002_______
Agency Department of Law______________________________________
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F I S C A L  N O T E

STATE OF ALASKA
2002 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):_____________
Title "An Act relating to an aggravating fact'

F isca l N ote N um ber:

B ill V e rs ion :

() Pub lish  D ate:

SB 344

Corrections

at sentencing for terrorism."

Dept. Affocted:
_BRU Adm lnslra llon and Operations 
"Com ponent______ All

Sponsor
Requestor

Senate Judiciary Committee
Senate Judidary Committee Component No. 694

Expenditures/Revenues (T housands of Dollars)
Note: Amounts do not Include Inflation unless otherwise noted below.
OPERATING EXPEND ITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & C la im s 
M iscellaneous

TOTAL OPERATING 0.0 0.0 | 0.0 • **

CAPITAL EXPEND ITURES I I I I i I

CHANGE IN REVENUES  ( ) | I I I I I I
FUND SO U RCE  (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Montal Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 mtrm • ••

Estim ate o f any current yoar (FY2002) cost:
C hock  th is  box (X) If fund ing  for th is  b ill Is inc ludoc

POSIT IONS

0.0
jrnor's FY 2003 budgotIn tho Gov* iroposa l: I I

Full-time
Part-time
Temporary

ANALYSIS: (Attach a sopamto paqo If necessary)
T h is  leg is la t io n  add s  a n  aggravato r to the s en te n c in g  statutes for u s ing  force or v io le n c e  aga in s t persons 
or property a s  a  m eans  of coe rc ing  or in t im idating  a  c iv ilia n  popu la tion ; in f lu en c in g  the po licy  o f a 
g overnm en t o r o f a private en terp r ise  by in t im ida tion  or coerc ion ; or affecting the conduc t o f a  un it o f 
g overnm en t.

T h e re  h a ve  b e e n  few , if any , c a s e s  in v o lv in g  th is particu lar brand o f terrorism  in A laska . If th is shou ld  
o ccu r a nd  the  agg ravato r Im posed , it w ou ld  not h a ve  a n  im pact until la ter years  after the p resum p tive  
s en te n ce  is  s e rved . There fo re , the D epartm en t o f C o rrec t io ns  is  subm itt ing  a fisca l note that is zero  
in itia lly , a nd  inde term ina te  in later years .

Prepared by: 
Division
Approved by: 
Agency

Candace Brower Phone 465-4652
Comm issioners Office 
Margaret Pugh

Date/Time 3/14/02 11:49 AM
Date 3/14/02

D epartm en t o f C orrec tions
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A L A S K A  S T A T E  L E G IS L A T U R E

Sen. Robin Taylor, Chair 
Sen. Dave Donley, Vice-Chair 
Sen. John Cowdery 
Sen. Gene Therriault 
Sen. Johnny Eilis

State Capitol 
Juneau, AK 99801-1182 
(907)465-3717 
Fax: 465-3922

Senate Judiciary Committee

S P O N S O R  S T A T E M E N T  

S B  3 6 9

"An Act relating to trusts, including trust protectors, trustee advisors, and transfers of trust 
interests, and to creditors' claims against property subject to a power of appointment; and 
providing for an effective date."

Alaska has been  in th e  lead in the  developm ent of tru s t law. O ther s ta te s  have not only 
enacted  similar legislation bu t have improved on it. This bill fine tu n e s  Alaska's existing 
tru s t legislation.

HB 316 provides s ta tu to ry  au thority  to  provisions com m only found in tru s t instrum ents. 
For instance, Section 1 o f th e  bill specifically provides for the  position o f a tru s t advisor 
and tru s t pro tector and clarifies th e  m anner in which th e se  positions re la te  to  th e  
adm inistration of a trust. D elaw are has similar legislation. Many tru s t instrum ents 
allow a tru s tee  to  m ake tru s t a sse ts  available for th e  use  of a beneficiary. Section 2 
allows tru s t a sse ts , consisting o f real property  and  tangible personal property, to  be 
used by a beneficiary w ithout th e  use  being considered a distribution which could, in 
turn, be sub jec ted  to th e  claims of a beneficiary's creditors

O ther sections contained in th e  bill codify a num ber of m atte rs  which have alw ays been  
accepted by Alaska tru s t practitioners as  being th e  com m on law of this s ta te , bu t for 
which th e re  has been  no s ta tu to ry  counterpart. Section 4  provides th a t tru s t a sse ts  can 
not be a ttach ed  by a beneficiary 's creditor until such tim e th a t tru s t a sse ts  a re  actually 
d istributed to  a beneficiary, nor can th e re  be a continuing o rder ag a in st th e  T rustee  
with respec t to  fu ture distributions th a t a T rustee  would choose to  m ake. Section 6 
adds a new  subsection  (i) to AS 34.40 .110 which clarifies th a t th e  s ta tu te  affording 
spendthrift protection for beneficial in terests  applies not only to  tru s ts  in which a settlor 
may have a retained in terest, bu t also to th e  very com m on third party  settled  tru s t 
w here a beneficiary m ight be serving as sole tru stee .

S p o n s o r  S t a t e m e n t



S p o n s o r  S t a t e m e n t  
SB 3 6 9  
P a g e  T w o

Sections 5 and  6 m ake am en d m en ts  to  AS 34.40.110, which will assist a fu ture court in 
th e  interpretation o f this s ta tu te , som ething an Alaska court has yet to  do. Section 5 
clarifies th a t a fraudulent conveyance action may only be brought against a settlor of a 
tru s t and  th en  only as  to  a specific transfer of a sse ts  which are  determ ined to be

fraudulent a s  to  th a t creditor. Section 6 also clarifies th e  definition of a pre- existing 
creditor who can avail them selves of the  tim e period found in AS 34 .40 .110(d)(1) for 
bringing a fraudulen t conveyance action against th e  settlo r of a self-settled trust. 
Subsection (h) as found in Section 6, provides a transfer restriction will be 
valid with respec t to  a beneficial in terest retained by a settlor, even though the  settlor 
serves as  a co -tru stee , provided th e  settlor doesn 't have control over the  m anner in 
which distributions m ay be m ade to the  settlor. Subsection (k) invalidates any 
unw ritten ag reem en t o r understand ing  betw een a settlo r who is a beneficiary and a 
tru s tee  which gives the  se ttlo r rights g rea te r than those  which are  perm itted to be 
expressed  in th e  tru s t instrum ent.

Last, th e re  a re  several provisions contained in this bill which have their counterpart in 
the  laws of o th e r s ta tes . Section 3 provides the  circum stances in which a transfer 
restriction will continue to  be valid even though a settlo r retains a unitrust or annuity 
in terest in th e  trust. T hese  provisions presently exist in Delaware. Section 7 of the  bill 
clarifies w hen property su b jec t to  a pow er o f appoin tm ent can be sub jected  to the  
claims o f a do n ee 's  creditors and  codifies the  com m on law as it is now found and 
enunciated  in the  R esta tem en t 2nd of Property. This section has its genesis  in a 
com parable Rhode Island s ta tu te . All the  provisions found in this bill a re  necessary  
additions if Alaska expects our tru s t industry to rem ain com petitive with o ther sta tes .
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Revision Date/Time (Note if correction):______________
Title "An Act relating to trusts, including trust

Fiscal N ote  N um ber:

Bill Vers ion :

() Publish Date:

Dept. Affected 
'BRU

SB 369

Law
C iv il Division

protectors, trustee advisors, and transfers of trust interests,. . ."
Sponsor Senate Judiciary Committee________________
Requester

Component Commercial

Senate Judiciary Committee Component No. 2211

Expenditures/Revenues (Thousands  o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPEND ITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & C la ims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

I CAPITAL EXPEND ITURES | | I I

(CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0 |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estim ate of any current year (FY2002) cost: 0.0
Check th is  box (X) if fund ing for th is b ill is  in c lu d ed  in  the Governor's FY 2003 budget proposa l: I
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Temporary

ANALYSIS: (Attach a separata page I f  necessary)

SB 369 rovides for the appointment of a trust protector and a trust advisor. The bill also prevents creditors of 
beneficiaries from attaching assets transferred into a trust unless certain conditions are met by all parties, and 
establishes a statute of limitations regarding when creditors must bring an action for a fraudulent transfer claim.

Passage of this legislation will have no fiscal impact on the Department of Law.

Prepared by: 
Division
Approved by: 
Agency

Joan M. Kasson
Attorney General's Office

Phone (907) 465-5370 
Date/Time 4/30/02 4:20 PM

Kathryn Daughhelee for Bruce M. Botelho, Attorney General 
Department of Law___________________________________

Dale 4/30/2002

(Revised 9/2001 OMB) Page 1 o f 1



SECTIONAL ANALYSIS 
SB 369

S e c tio n  1 . Establishes tw o new  sections relating to  trust.

AS 13.36.370. Provides for th e  appoin tm ent of a tru s t protector. Requires th a t 
th e  tru s t p ro tector be  a d isin terested  third party. Gives the  tru s t pro tector th e  
pow ers, delegations, and functions conferred on th e  p ro tecto r by th e  tru s t 
instrum ent, and identifies som e of th e se  pow ers. S e ts  a limit on the  
modifications the  tru s t pro tector is allowed to  m ake. Subject to th e  tru s t's  term s, 
provides th a t a tru s t p ro tecto r is not liable or accountable as  a tru s te e  or 
fiduciary w hen acting as a tru s t protector.

AS 13.36.375. Provides for th e  appoin tm ent o f an advisor to  th e  tru s te e  with 
regard  to  m atters relating to a tru st's  property. Provides th a t even  if an advisor 
is appointed, the  property  and m anagem ent of th e  tru s t and th e  exercise of 
pow ers and discretionary ac ts  rem ain vested  in the  tru s tee . S ta te s  th a t the  
tru s tee  is no t required to  follow the  advisor's advice. S ta tes  th a t an advisor is 
no t liable as, or considered to  be, a tru s tee  w hen acting as  an advisor.

S e c tio n  2 . Makes various substantive  and stylistic changes to th e  subsection 
th a t allows for the  estab lishm ent of a restriction on th e  tran sfe r of a beneficiary's 
tru s t in terests. S ta tes  th a t a 'beneficiary" can include a beneficiary who is th e  
settlo r o f the  trust. Excludes certain activities from being considered as 
"paym ent or delivery" o f a tru s t in terest for purposes of applying th e  subsection.

S e c tio n  3 . Makes various substantive and stylistic changes to th e  subsection 
th a t applies the  transfer restriction against the  claims of creditors and  o ther 
persons. Limits the  application of one exception.

S e c t io n  4 . Makes various substantive and stylistic changes to th e  subsection 
th a t ad d resses  th e  satisfaction of claims of creditors and o th er persons under (b) 
of th e  section. Provides th a t an a ttachm en t o r o th e r o rder m ay not be m ade 
against a tru s tee  with respec t to a beneficiary's in te rest or against property 
sub jec t to a transfer restriction, except to the  ex ten t th a t th e  restriction is not 
allowed under (b) of the  section.

S e c t io n  5 . Makes various subs antive and stylistic changes to  the  subsection 
th a t identifies which creditors m ay bring a cause  of action o r claim for relief for a 
fraudulent transfer under (b)(1) of th e  section, or under o th e r law, and  within 
w hat tim e fram e th e  action or claim m ust be brought.

S e c t io n a l  A n a l y s i s



S e c tio n  6 . Adds new  subsections to  AS 34.40.110

Subsection (g) limits creditor claims and actions under AS 34 .40 .110(d)(1) to 
claims th a t  m e e t certain  burden of proof and timing requ irem ents and to  actions 
th a t m e e t certain  timing and  sub jec t m atte r requirem ents.

Subsection (h) applies th e  tran sfe r restrictions to  settlers  who a re  also 
beneficiaries even  if th e  settlo r serves as  a co -trustee  or an  advisor, a s  long as  
the  se ttlo r does no t have tru s tee  pow er over discretionary distributions.

Subsection (i) applies th e  transfer restrictions to  a beneficiary w ho is n o t the  
settlor, even  if serving as a sole tru s tee , a co -trustee , or an  advisor to  th e  
tru stee .

Subsection (k) prohibits a settlo r with a beneficial in terest sub jec t to a tran sfe r 
restriction from benefiting from , directing a distribution of, or using tru s t 
property  ex cep t a s  s ta ted  in th e  trust. Voids an ag reem en t or understanding 
betw een  th e  se ttlo r and  the  tru s tree  th a t g ran ts  g rea te r rights or authority  than  
s ta ted  in th e  trust.

S e c t io n  7 . S ta te s  th a t the  property  th a t a d o nee  of a pow er of appo in tm en t is 
authorized to  appoin t is not sub jec t to  th e  claims of th e  creditors o f th e  donee 
unless certain  conditions a re  m et.

S e c tio n  8 . Applies this Act to  trusts  created  before, on, or a fte r th e  effective 
da te  of th e  particular section o f the  Act th a t is involved.

S e c t io n  9 . Provides th a t AS 34 .40 .110(b), as am ended  by the  Act, takes effect 
im m ediately.





B e f o r e  t h e  

S e n a t e  J u d i c i a r y  C o m m i t t e e  

2 5  J u n e  2 0 0 2

Testimony o f  Wesley E . Carson 

Alaska Commun ications Systems

Mr. Chairman, members o f the Committee, on behalf of Alaska Communications 

Systems I wish thank you for the opportunity to present testimony before the Senate 

Judiciary Committee. My name is Wesley E. Carson. I was involved in founding Alaska 

Communications Systems and serve as its President & Chief Operating Officer.

With regard to the Legislature's consideration of the proposed re-authorization o f the 

Regulatory Commission of Alaska (“RCA”), we state most emphatically our belief that 

the regulatory status quo is unacceptable. We have serious concerns about how the 

RCA’s regulatory processes and substantive decisions are impacting the long-term public 

interest o f Alaskans, as well as the economic strength of the State’s regulated utilities. 

Our concerns and those expressed by many other utilities throughout Alaska must be 

addressed by the Legislature in a thorough and comprehensive manner before the RCA  is 

re-authorized.

At this juncture, it should be abundantly clear that it would not be prudent for the 

Legislature to simply re-authorize the RCA and perpetuate the status quo. No matter how 

well intentioned the commissioners and staff may be, there are procedural flaws, public 

policy and legal issues that must first be addressed.



Attached to my testimony are outlines o f legal and procedural issues we suggest be 

included in the Legislature’s review of the RCA. Many of our procedural concerns are 

shared by other regulated utilities in the State. However, there are several 

telecommunications legal and policy matters that primarily affect ACS at this time. I 

would like to highlight several o f these matters for the Committee.

This testimony will focus on the four ACS local telephone companies that build and 

maintain the Public Switched Telephone Network, serving 75 percent o f the State’s 

population. These ACS companies are: ACS o f Anchorage (formerly ATU); ACS of 

Fairbanks (formerly FMUS); ACS o f Alaska (serving Juneau); and ACS o f the Northland 

(serving the highest cost and most remote o f our service areas).

It is important to distinguish these ACS local telephone companies from the Regional 

Bell Operating Companies (or RBOCs) that provide service in every one o f  the other 49 

states. Alaska is the only state that is not, and has never been, served by an RBOC. 

Verizon, the largest RBOC, owns approximately one-third o f the nearly 200 million 

telephone lines in the country and SBC Communications owns almost another one-third. 

Together, the RBOCs account for 87 percent of the country’s telephone lines. All four of 

the ACS companies taken together represent about 330,000 telephone lines or less than 

2/1000ths o f the nation’s total. In drafting the Telecommunications Act o f  1996, 

Congress was cognizant o f the differences between the RBOCs and small independents 

such as ACS.

TELECO M M UNICA TION S LAW AND POLICY

The RCA purports to simply implement State and Federal law and regulations, and to 

take its policy direction from the Legislature. We believe the RCA creates its own public
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policy and legal interpretations where necessary to support its positions. And we contend 

the RCA seeks to promote competition in local telephone service at any cost -  to ACS 

and, in the long-term, the rural Alaskan consumer. We suggest the following examples in 

support our view.

Anchorage Interconnection Agreement

The Interconnection Agreement between General Communications, Inc. (“GCI”) and 

Anchorage Telephone Utility (“ATU”), one o f the first in the nation, was approved by the 

Alaska Public Utility Commission (“APUC”) in January, 1997 in Order U-96-89(9). It 

established the terms for local telephone competition in Anchorage, including the rate at 

which GCI would lease from ATU unbundled network element (“UNE”) loops. The 

UNE loop is the telephone circuit or line connecting a customer with the Public Switched 

Telephone Network. By leasing the UNE loop, GCI is able to use the telephone 

company’s facilities to connect a customer and charge the customer for retail telephone 

service.

In the 1997 order, the APUC established a temporary UNE loop rate o f $13.85 per 

month. This rate was intended to be a short-term substitute for, and to be replaced by, a 

final price based on a cost study in compliance with federal law. In the Commission’s 

own words, “all prices in the arbitrated interconnection agreement are temporary in 

nature and will require a full study based upon a cost methodology to be determined by 

this Commission at a later date.”

ACS o f Anchorage, Inc., as the successor to ATU, sought, but failed to obtain, an 

agreement with GCI for new cost-based rates. ACS then asked the RCA to set new rates 

in compliance with federal law in January 2000, arguing that the then three-year old rate
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of $13.85 was so low as to effectively force ACS to subsidize GCI’s competing local 

telephone sendee. Undoubtedly, this non-compensatory rate, which gives GCI a cost o f 

goods advantage over ACS, has contributed to making Anchorage the most competitive 

local telephone market in the nation. It thus explains, in part, the following remark made 

by RCA Chair G. Nanette Thompson in a speech on July 30, 2001, at the Anchorage 

Chamber of Commerce:

“M y colleagues on other state commissions are astonished to hear that a 

competitor has captured 35-40 percent o f  the Anchorage market. ”

The RCA, on March 6, 2000, opened a docket to set new rates, and expressly recognized 

that the existing rates were both temporary and “not based upon an accepted forward- 

looking cost methodology.” Nevertheless, the RCA took no action on the open docket. 

Finally, a year and a half after requesting new forward-looking rates, with no resolution 

in sight, ACS asked for at least a new “temporary” rate.

The RCA held a hearing during the latter part o f 2001 in which ACS submitted extensive 

evidence supporting a UNE loop rate o f $24.00. ACS requested an “interim and 

refundable” UNE loop rate increase. This means that in the event a finally adjudicated 

rate was less than the interim rate, ACS would refund to GCI any overpayment -  thereby 

protecting GCI from economic harm. On the other hand, if  the interim rate was set too 

low, and the finally adjudicated rate was higher than the interim rate, ACS may have no 

recourse to collect the underpayments from GCI.

At the hearing. GCI’s counsel made an oral representation -  unsupported by any cost 

studies submitted in connection with the hearing -  that their models could not justify a
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rate greater than $14.92. The RCA agreed with GCI, despite the absence o f any 

supporting evidence, and issued an order granting an interim refundable rate o f $14.92. 

Two and a hall years after requesting new rates in compliance with federal law, and five 

and a half years after initiating interconnection competition, ACS still has never had an 

Anchorage UNE loop ra,:e established in compliance with federal law. In fact, ACS has 

been unable to obtain even a schedule for resolving this matter. And, as our submitted 

cost studies indicate, ACS is still not receiving adequate compensation for UNE loops.

Term ination o f ACS R ural Exemptions

Telephone companies classified as “rural” (i.e., serving high cost areas) by the 

Telecommunications Act o f 1996 are exempt from the obligation to interconnect and 

lease their loops and other facilities to competitors. State Commissions may terminate a 

rural exemption, but only, according to the Act, if the state commission finds that it is 

technically feasible, is not unduly economically burdensome, and would be consistent 

with universal service to do so. The Act recognized the fragile economics o f most rural 

telephone companies and the folly o f trying to bring market economics to high cost 

telecommunications services that cannot exist without significant subsidies.

GCI requested in 1997 that the APUC terminate rural exemptions for Fairbanks, Juneau 

and other ACS rural service territories. The APUC placed the “burden o f p roof’ on GCI 

and found that the economics of interconnection competition would be unduly 

burdensome on the companies. The APUC therefore ruled that the exemption should be 

preserved.

GCI appealed the order and the Alaska Superior Court remanded the case back to the 

APUC with the instruction to place the burden o f proof on ACS. The APUC did so, then
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terminated the rural exemptions o f  the ACS companies and ordered interconnection with 

GCI on June 30, 1999. ACS appealed the APUC’s decision to the new RCA. Without a 

hearing, the RCA sustained the termination o f the rural exemption. ACS appealed the 

termination.

In July 2000, the 8lh Circuit Courc o f Appeals, in a decision that was binding on all other 

circuits, held that the burden of proof must be on the competitor, not the rural telephone 

company, and the economic burden on the rural telephone company associated with 

competitive entry must be considered.

Obviously recognizing that these rural exemptions had been terminated in a manner 

contrary to federal law, GCI appealed to the U.S. Supreme Court to review the 8th 

Circuit’s ruling on these specific issues. The U.S. Supreme Court denied the GCI 

request, leaving the 8th Circuit’s decision on these matters as the law of the land.

Yet the RCA refused to comply with the law, stating: “The 8"‘ C ircu it's ru lin g  on the 
assignment o f  the burden o f  p ro o f in  a ru ra l exemption proceeding does not persuade 

us to revis it that issue h e r e This was a clear case o f the RCA ignoring a federal 

decision that did not comport with its own policy to force competition in rural areas. 

ACS has appealed the matter to the Alaska Supreme Court, where it is now pending 

review.

The RCA also terminated the exemption for ACS’ most rural company, ACS o f the 

Northland, despite GCI’s testimony in 1997 and again in 1999 that it was seeking 

interconnection only in North Pole and not anywhere else in the ACS o f the Northland 

service territory. Given GCI’s position, and the absence of a dispute concerning most of 

the ACS o f  the Northland territory, we do not believe any specific evidence was
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introduced o f the impacts o f competition on the economic burden or universal service in 

Northland’s small communities such as Seldovia, Ninilchik, Delta Junction and Nenana.

The RCA, in declaring the RCA’s intent that the rural exemption be terminated for these 

small communities, stated: “We have a responsibility to carry out the intent o f  Congress 

in adopting the Telecommunications Act o f 1996, which is to require competition in  the 

provis ion o f  lo ca l te lecommunications services” (Docket No. U-97-144, Order No. 12).

We contend that the RCA has a responsibility to carry out the f u l l  intent o f  the Act, not 

just the provisions that support the commission’s own agenda. The Act permits a state 

commission to terminate a rural exemption only  if there is an affirmative finding that 

allowing interconnection competition is will not be unduly economically burdensome on 

the rural telephone company and will not jeopardize universal service. And, consistent 

with the 8th Circuit Court of Appeals decision, the burden of making this case must be on 

the competitor, not the rural telephone company.

Interconnection Agreem ents in Fairbanks and Juneau

As a result o f  the termination o f the rural exemption, ACS has been compelled to permit 

GCI to interconnect and lease UNE loops in Fairbanks and Juneau. In sharp contrast to 

its dilatory handling of the ACS request for legal UNE loop rates in Anchorage, the RCA 

very promptly set rates for Fairbanks and Juneau in response to a request by GCI. The 

actual ACS cost for an average loop in Fairbanks is about $33.50, based on cost 

information submitted by ACS to justify receipt o f federal universal service funds. The 

RCA, however, set a UNE loop price for Fairbanks o f $19.19 -  giving GCI a cost of 

goods that is just 57% o f the ACS cost.
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At the time it terminated the rural exemptions, the RCA stated that “negotiations 

regarding appropriate UNE pricing can achieve an acceptable level o f economic impact” 

and promised that it would play a continuing supervisoiy role to ensure that the 

“economic burdens borne by the incumbent carrier in a market where local competition is 

newly introduced are not too great.” The Company testified in the Fairbanks rural 

exemption proceeding that economic harm would result from a UNE loop rate as low as 

$27.30. The RCA flatly rejected the Company’s economic harm argument, declaring: 

“That UNE price is unrealistically low. ” The RCA then promptly arbitrated a rate o f 

$19.19.

Again, we believe the RCA pursued its own policy agenda and was determined to grant 

GCI a competitive advantage so as to replicate the Anchorage experience in these rural 

markets. To establish the UNE loop rate, the RCA rejected ACS’ detailed cost study, 

relied on an improper economic model, and elected to set prices based on Lower 48 costs 

(with an “Alaska differential” in some cases) rather than actual ACS costs.

The RCA relied upon the “Synthesis Model” used by the FCC to allocate Universal 

Service Funds. As long ago as 1999, the FCC cautioned against using the model for 

UNE pricing, slating that “[t]he federal cost model was developed for the purpose o f 

determining federal universal service support, and it may not be appropriate to use 

nationwide values for other purposes, such as determining prices for unbundled network 

elements” (Tenth Report and Order, 14 FCC Red 20156, ^32 (1999)). The FCC 

reiterated this position in an order issued just this month, stating: “The Commission has 

cautioned against using the results of the Synthesis Model to set rates.” (Cost Review 

Proceeding for Residential and Single-Line Business Subscriber Line Charge (SLC) 

Caps, Order, FCC 02-161, para 36 (June 5, 2002)).
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Furtherm ore, it is w orth noting that the Rural Task Force o f  the Federal-S tate  Jo in t Board 

on U niversal Service, co-chaired by Chair Thom pson, review ed the reliability  o f  the 

F C C ’s Synthesis M odel and concluded: “ [T]he costs generated by the Synthesis M odel 

are likely to vary  w idely from  reasonable estim ates o f  forw ard-looking costs. A s a result 

it is the opinion o f  Task Force that the current m odel is not an appropriate tool for 

determ ining the forw ard-looking cost o f  R uial C arriers” (Rural Task Force 

R ecom m endation to  the Federal-State; Joint Board on U niversal Service, Septem ber 22, 

2000, at 18).

E xacerbating the  econom ics o f  forcing com petition in these high cost m arkets, the RCA 

also issued an order granting GCI the right to  receive the federal universal service fund 

subsidy -  specifically  intended by federal law for the support o f  constructing and 

m aintaining high cost loops -  for every custom er they take by m eans o f  a leased UNE 

loop. T he R CA  granted this w indfall to GCI, despite the fact that GCI does not build or 

m aintain any loops in these m arkets. The end result is to discourage investm ent to build 

and m aintain the  high cost netw orks that connect custom ers in these areas.

R ate  C ase  P ro ceed in g s

M any utilities have expressed concern about the level o f  effort and resources required  to 

adjudicate rate cases before the RCA. ACS shares this concern. The current A C S rate 

cases w ere m andated by the com m ission as a condition o f  transferring the certificates o f  

public convenience and  necessity  to A CS in 1999. By com m ission order, these rate cases 

com m enced on July 1, 2001, using inform ation from 2000 financial results. W e now 

anticipate rates som etim e in 2003, based on data that w ill then be three years old. This 

m atter has already cost A CS roughly $1.8 m illion and w e expect the full p roceed ing  to 

cost approxim ately  $3.0 million.
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ACS has produced more than 13,000 documents to date, and provided more than 2,500 

responses to more than 850 separate discovery requests -  the bulk o f which came from 

our chief competitor, GCI. All o f this effort is paid for by the consumers, either directly 

via the “RCC” charge on utility bills or indirectly as recoverable expenses through rates. 

Earlier this month, the RCA finally issued a depreciation decision in the rate case 

proceedings that appears to conflict with the U.S. Supreme Court’s decision this May in 

Verizon v. FCC. The U.S. Supreme Court criticized attempts to minimize depreciation 

and slow depreciation rates, yet that is precisely what the RCA has ordered. The 

depreciation rates established by the RCA for ACS of Anchorage are not only much 

lower than the rates employed by its competitors, but these rates appear to be 

significantly lower than any other telephone utility in Alaska. In fact, they appear to be 

lower than any known depreciation rate for any telephone utility, big or small, anywhere 

in the country.

This is exactly the opposite result from what one would expect in the most competitive 

marketplace in the nation where there is heightened pressure to modernize equipment or 

lose customers. The effect o f this decision will be to leave ACS burdened with capital 

tied up in stranded, obsolete facilities while the competitors invest in newer technologies. 

Many utilities have expressed fears that testimony against re-authorization o f the RCA 

could result in retaliatory rulings by the commission in the future. We are left to wonder 

if ACS has been the RCA’s first victim.

The “quid pro quo” for the regulation imposed on the ACS companies should be an 

opportunity to earn a return on our investment. That would be fair. But the reality is that 

the RCA can compel us to build and serve -  but we do not have a way to assure a return 

on investment. This is a commission that claimed “sovereign immunity” when ACS
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sought to have a matter under the Telecommunications Act reviewed by a federal district 

court. Where is justice when the Commission refuses to be held accountable for their 

decisions? And why wouldn’t state commissioners welcome a review to make absolutely 

certain the decisions they were making were consistent with the law and promoting the 

public interest?

The Legislature must be concerned about the impacts these regulatory policies have on 

ACS and, more importantly, on Alaskan consumers in the long run. ACS and its 

predecessors have invested substantial funds to build and upgrade the network that 

connects three-fourths o f the State’s population with each other and the rest o f the world. 

We must be able to generate adequate financial returns if we are to continue to construct 

and operate the modern telecommunications facilities that keep Alaskans connected. I 

can assure you that the capital markets are scrutinizing the impact o f this commission’s 

regulatory decisions on the Alaskan markets. We must have access to capital from those 

markets to continue to invest in the business.

Looking at ACS o f Anchorage, we have seen a steady decline in revenues from 1999 to 

2001 that is directly propomonal to the increase in UNE loops. Over that same period, 

we have gotten more efficient each year. Our cash expenses per line have decreased. 

That is one o f the benefits o f competition. It makes you become more efficient. In fact, 

it is worth noting that ACS is a more efficient operation than many o f our peer group 

companies. For 2001, annual cash expense per telephone line for ACS o f Anchorage was 

$242. The comparative spending per line for Alltel was $276; CenturyTel was at $402 

and the TDS expense was $435.

We have continued to invest in the network. We have made these investments with the 

hope that the RCA would, through our current rate case and the Anchorage UNE
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proceeding, permit us to earn a reasonable return on that investment. Thus far, we have 

certainly been disappointed.

I reference again the recent RCA crder reducing our depreciation rates. We were seeking 

a rate o f 9.30 percent, which is comparable to our primary competitor’s depreciation rate. 

Interestingly enough, though, it was GCI arguing against our depreciation rate -  not the 

RCA’s Public Advocacy Staff. Staff relied entirely on GCI to formulate a position and 

the RCA reduced our rate from the existing 7.80 percent to 4.78 percent, which was 

remarkably close to the GCI recommendation o f 4.49 percent.

Am I implying that ACS is concerned about the frequency with which the RCA sides 

with GCI in such matters? Absolutely. We reviewed commission decisions on disputed 

issues before the RCA from July 1999 to the present. In those matters where GCI 

advocated a position, the RCA ruled in GCI’s favor 81.3 percent o f the time. The 

commissioners might well tell you they are only implementing the law. I believe an 

objective review of matters such as the five and one-half year old “temporary” 

Anchorage UNE loop rate, the disregard o f the 8th Circuit Court o f Appeals ruling on the 

burden o f proof in a rural exemption proceeding, and the termination o f the rural 

exemption for ACS o f the Northland communities without a record establishing the 

findings required by the Act suggest otherwise.

R eco m m en d a tio n s  fo r th e  L eg is la tu re

We believe the legislators must carefully review the current regulatory regime before re­

authorizing the RCA. The Legislature must assure that State regulation o f utilities 

promotes the public interest, and that every utility receives fair and open, unbiased, and 

rational treatment that encourages continued investment in Alaska’s infrastructure.

Testimony of Wesley E. Carson
25 June 2002

Page 12



With regard to A CS’ specific concerns, we would ask that the Legislature consider how 

continued investment in the network will be assured in the long run; how capital will be 

generated to build the local telephone network and pay the expense of operating it; and 

how the future o f telecommunications in Alaska, the state more dependent upon modem 

telecommunications than any other state in the LInion, will be guaranteed. There is great 

urgency for ACS. The RCA has made significant decisions adverse to ACS that are very 

difficult to remedy as time goes on. How shall ACS recover revenues lost as a result of 

years o f unlawfiil interconnection rates or due to forced interconnection agreements in 

rural areas? There is no time for delay and maintenance of the status quo is not 

acceptable.

ACS makes the following recommendations to the Legislature relative to the proposed re­

authorization of the RCA:

I. Immediately establish a Legislative Oversight Committee to monitor the

RCA’s actions and to formulate recommendations for consideration in the 

2003 legislative session. The charter o f the Legislative Oversight Committee 

should be to assure that regulatory policy is aligned with long-term public 

interest, that regulatory processes are completed in a timely fashion, that due 

process is afforded to all, and that substantive law is being applied 

appropriately.

2. Use the findings and recommendations o f the Legislative Oversight

Committee, along with testimony provided in these and related legislative 

committee hearings, to guide the 2003 Legislature's deliberations o f the 

proposed re-authorization o f  the RCA. The Legislature should also utilize the 

State Telecommunications Study as it considers the appropriate statutory,
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regulatory and policy directions necessary to guide the regulators in 

telecommunications matters. We offer the issues set forth on the attachments 

to this testimony for inclusion in Legislature’s deliberations.

3. Require that the chair o f the RCA be rotated so as to spread the 

responsibilities and prevent a single commissioner from  exercising undue 

influence. As pertaining to ACS specifically, we are concerned about the 

appearance o f impropriety in Chair Thompson’s interactions with GCI; what 

we perceive as bias against ACS in regulatory processes and decisions; and the 

possibility o f retribution against ACS by the RCA in current and future 

regulatory orders as a result o f  ACS testifying before this Legislature. 

Consequently, and in light of the significant power currently vested in the 

RCA ’s chair, we believe it would be appropriate for another commissioner to 

be appointed to the position o f chair and to require that Commissioner 

Thompson disqualify herself from matters relating to ACS.

Mr. Chairman and members o f the Committee, we again thank you for this opportunity.

This concludes the testimony o f ACS.
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Re-Authorization of the Regulatory Comm iss ion  of Alaska
Summary of Procedural/Due Process Issues 

Potential Remedial Action

RCA M an a g e m en t S tru c tu re ;  A d v iso ry  S ta ff  v s . P u b lic  A d v o c a c y  S e c tio n

Issue:

■ Too m any du ties a ss ig n ed  to th e  Chair; C hair’s  term  of office too long
■ Conflicting roles be tw een  Advisory S taff an d  PAS
■ O ver allocation of positions to  Advisory S taff (47 vs. 5 a ss ig n e d  to PAS)
■ U nder utilization of PAS (498 formal adjudications; 59 a ss ig n e d  to PAS)
■ R ules for Advisory Staff v ag u e  and ad  hoc; ex parte  d o e s  not apply
■ No opportunity for utilities to c ro ss-exam ine  Advisory S taff

Potential R em edial Action:

■ Legislature should im plem ent term  limits for the  Chair; o n e -y e a r appoin tm ent 
with limitations on su ccess iv e  term s

■ R e-allocate  technical an d  professional Advisory positions to PAS
■ Structurally se p a ra te  PA S from RCA; h o u se  RCA and  PAS in different 

Executive Branch d ep artm en ts
° A ssign all public in terest advocacy  functions to PAS
■ Rem aining RCA staff to perform  adm inistrative, filing com pliance  an d  informal 

co n su m er com plaint resolution
■ If structural separa tion  of PAS not im plem ented, L egislature should  consider 

alternative m an ag em en t struc tu res including re in sta tem en t o f the  Executive 
D irector/Staff Director position

L ack  o f C od ified  Ex P a rte  R u le s

Issue:

■ A dm inistrative P ro ced u res  Act d o es  not apply to RCA ad jud ications
■ No codified ex  parte  ru les beyond w hat is found in c a s e  law
■ P erceived  co n cern s  ab o u t ex parte  have b e en  cited by RCA to d isco u rag e  

ACS from com m unicating directly with com m issioners
■ ACS is limited in its ability to "m ake its c a s e ”
■ C om m issioners a re  limited in their ability to learn abou t com plex  te lecom  

is su e s  and a sk  legitim ate questions abou t th e  positions of parties

Potential R em edial Action:

■ Legislature could adop t specific ex parte  ru les governing in teractions with 
RCA com m issioners

■ L egislature could require tha t th e  RCA prom ulgate ex pa rte  regulations by a 
d a te  certain

■ FCC app ro ach  th a t defines rules; applies specific rules to  specific c a se s ; 
allows direct con tac t with com m issioners followed by a  m andato ry  d isclosure  
filing should be considered



Issue:

■ A djudicatory m atte rs  and  certain  o th e r m atte rs  a re  specifically exem pted  from 
application of the  OMA

■ All o th e r m atters requiring deliberation and  voting m ust be  a d d re s se d  in a 
properly noticed public m eeting

■ A pparen t violations of th e  OMA (com m ents filed a t th e  FCC; con tract and 
p rocurem en t m atters; RCA re sp o n se  to pending legislation, e tc .)

Potential R em edial Action:

■ Legislative gu idance  to th e  RCA regarding CMA com pliance obligations
■ Legislative action prohibiting th e  practice of conducting tw o-at-a-tim e 

com m issioner m eetings a s  an alternative to the  public deliberation and  voting 
requ irem en ts  of th e  OMA

■ Legislative action d irected  to the  D epartm en t of Law setting  ou t specific 
gu idelines for rem inding th e  RCA of its OMA obligations

D ue P r o c e s s  a n d  E v id en tia ry  H ea rin g s

Issue:

■ RCA’s  new  "diversion" p rocedure  im plem ented without prior public notice o r 
an y  industry input

■ New p rocedure  probably ad op ted  a s  m echan ism  to  s p e e d  up adjudications, 
but no specific rationale w as ev er articulated by th e  RCA

■ New p rocedure  effects tariffs th a t have  b een  "suspended" for further 
investigation and  relies heavily on Advisory S taff recom m endations

■ Utilities a re  given 30 d ays to file written re sp o n se s  to Advisory Staff 
m em oranda; RCA m ay th en  sum m arily dec id e  co n tes ted  is su e s

■ New procedu re  elim inates: Opportunity of o th e r in te rested  parties  to 
in tervene; discovery, filing of written testim ony, opportunity to c ross-exam ine 
a d v e rse  w itn esses  and  th e  evidentiary hearing  itself

Potential R em edial Action:

■ T h e  Superio r Court rev ersed  and  rem an d ed  th e  c a s e  th a t initiated the  
"diversion" procedure , finding th a t the  RCA failed to follow existing law

■ L egislature should direct th e  RCA to su sp e n d  the  p roced u re  until new  
regulations h ave  b e en  duly adop ted

■ Legislature should  direct th e  RCA to prom ulgate regulations by a  d a te  certain 
th a t a re  calculated  to im prove efficiency without violating th e  d u e  p ro cess  
rights o f parties

■ L egislature should ad o p t reaso n ab le , but ab so lu te  tim e s ta n d a rd s  for RCA 
d ecisions; RCA’s unilateral "good cau se"  ex ten s io n s  should be  elim inated

■ Legislature should tak e  action to adop t an  A dm inistrative Law Ju d g e  
classification th a t allows ALJs to m ake substan tive  regulatory decisions 
su b jec t to appea l

O p e n  M e e t i n g s  A c t



R e - A u t h o r i z a t i o n  o f  t h e  R e g u l a t o r y  C o m m i s s i o n  o f  A l a s k a  

S u m m a r y  o f  S u b s t a n t i v e  P o l i c i e s  A n d  

P o t e n t i a l  R e m e d i a l  A c t i o n

In te rc o n n e c tio n  A g re e m e n ts

Issue:

■ R a te s  for facilities le a s e s  ("UNEs" or "U nbundled Network E lem ents") 
artificially low b a se d  on im proper legal s tan d ard

■ Failure to promptly reso lve m atters ra ised  by the  incum bent
■ R efusal to subm it im plem entation of federal law for federal judicial review
■ B ias in favor o f com petitive carriers

Potential R em edial Action:

» R a te s  should be  b a se d  on th e  co sts  of the  carrier leasing  facilities, not on 
an o th e r or a hypothetical carrier’s  co sts

■ T he  b e s t ev idence of the  leasing  carrier’s  forward looking c o s ts  should  be tha t 
carrier’s  m ost curren t co s ts  for labor, m aterials and  o ther co s t co m p o n en ts

■ R equire decisions im plem enting federal law to be sub jec t to federal judicial 
review

■ C om peting carriers m ust pay  the  full co st for their u se  of facilities -- avoid a 
policy of discounting facilities below  their true cost

R ural E x em p tio n

Issue:

■ Rural exem ptions un d er th e  federal T elecom m unications Act of 1996 have 
b e en  term inated  by the  RCA b a se d  on an  incorrect legal s tan d a rd  an d  in the 
a b s e n c e  of ev idence  in th e  record

■ Rural exem ptions u n d e r th e  federal T elecom m unications Act o f 1996 have 
b e e n  term inated  without detailed  a n a ly se s  and  findings, risking universal 
serv ice  for all te lep h o n e  co n su m ers  ou tside  of A nchorage

Potential R em edial Action:

■ R equire the  RCA to follow federal judicial rulings w hen im plem enting 
provisions of th e  federal T elecom m unications Act of 1996

■ R equire the  RCA to p lace  the  burden of proof on com peting  carriers, a s  
required by federal law

■ E stablish  a s  a  universal serv ice  a s  a priority s ta te  policy and  require detailed  
a n a ly se s  and finding to support term inating a rural exem ption

1



Issue:

■ A nchorage  is th e  m ost com petitive m ajor m arket for telecom m unictions in the  
nation and  com petition is well u n d e rw ay  in F airbanks and  Ju n ea u

■ C ontinued regulation is contrary  to the  principals of com petition
■ R a tes  and  o th er requ irem en ts should be  elim inated in all m arkets w here  

co n su m ers  have  a  choice  of two or m ore carriers
■ W h ere  regulation con tinues, final ra tes  should be determ ined  within 12 

m onths of com m encing a  p roceeding  and  carriers should not b e  ex p o sed  to 
b u rd en so m e  discovery

Potential R em edial Action:

■ Detariff and  d ereg u la te  m arkets w here co n su m ers  have  a  choice of carriers 
- Perm it carriers to nego tia te  ra te s  and te rm s with cu stom ers
■ E stablish  statu tory  limits on the  tim e allowed for a  ra te  c a se
■ Establish  statu tory  limits on discovery

Other Matters
Issue:

■ Federa l law requires incum bent te lep h o n e  co m p an ies  to sh a re  their facilities 
with com petitors but fails to im pose any  recipricol obligations on the  
com petitors

■ C om m ission policy im poses retroactive network serv ice  s tan d a rd s
■ C om m ission policy im poses barriers to co rpo ra te  affiliations and m arketing
■ C om m ission policy o p p o se s  regulatory parity for all providers of th e  sa m e

service, reg ard less  of the  m ode of service delivery

Potential R em edial Action:

■ Establish  obligations u n d e r s ta te  law for com petitive carriers to sh a re  their 
facilities to the  sa m e  extent, and under the  sa m e  te rm s and  conditions, a s  
incum bent carriers

■ Limit th e  C om m ission 's right to im pose new  netw ork serv ice  s tan d a rd s  to 
th o se  facilities constructed  a fter a  rule is ad op ted

■ Elim inate o b so le te  barriers to corporate  efficiency and  joint m arketing
» Establish  a  policy of regulatory parity for all te lecom m unications serv ices

reg a rd le ss  of th e  m ode of serv ice delivery

D e r e g u l a t i o n  a n d  R a t e  C a s e s
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SENATE CS FO R  CS FO R  HOUSE B ILL NO. 3001(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - THIRD SPECIAL SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL 

FO R  AN ACT EN TITLED  

"A n Act relating to the powers and duties of the R egulatory Commission of Alaska, 

establishing a task force to inqu ire  into the operation of the commission, extending the 

term ination date of the commission to Ju n e  30, 2003, establishing the

Telecom m unications Commission of Alaska, m aking conform ing amendm ents, and 

perm itting grants to w ater and sewer com panies for w ater quality projects; and 

providing for an effective date."

BE IT  ENACTED BY TH E LEG ISLA TU RE O F T H E STATE O F ALASKA:

* Section 1. AS 29.35.060(a) is amended to read:

(a) The assembly acting for the area outside all cities in the borough and the 

council acting for the area in a city may grant franchises, including exclusive franchise 

privileges, to a person, corporation, organization, or utility not certificated by the 

former Alaska Public Utilities Commissiona [OR BY] the Regulatory Commission of 

Alaska, or the Telecom m unications Commission of Alaska and may permit tfv use
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of streets and other public places by the franchise holder under regulations prescribed 

by ordinance.

* Sec. 2. AS 29.35.060(b) is amended to read:

(b) Unless the grant is made on a competitive basis, the grant o f an exclusive 

right to use a public street or right-of-way for more than five years to a utility or a 

transportation system not certificated by the former Alaska Public Utilities 

Commission^ [OR BY] the Regulatory Commission of Alaska, or the 

Telecom munications Commission of Alaska shall be valid only if  approved by a 

majority of the voters at an election.

* Sec. 3. AS 29.35.131(c) is amended to read:

(c) A local exchange telephone company or wireless telephone company shall 

include the appropriate enhanced 911 surcharge, stated separately and included in the 

total amount owed, in the bills delivered to its customers. The Telecom m unications 

[REGULATORY] Commission o f Alaska may not consider the enhanced 911 

surcharge as revenue o f the telephone company and has no jurisdiction over an 

enhanced 911 system. A customer is liable for payment of the enhanced 911 

surcharge in the amounts billed by the telephone company until the amounts have been 

paid to the telephone company.

* Sec. 4. AS 29.35.137(5) is amended to read:

(5) "local exchange service" means the transmission o f two-way 

interactive switched voice communications furnished by a local exchange telephone 

company within a local exchange area, including access to enhanced 911 systems; in 

this paragraph, "local exchange area" means a geographic area encompassing one or 

more political subdivisions as described in maps, tariffs, or rate schedules filed with 

the Telecom m unications [REGULATORY] Commission o f Alaska, where local 

exchange rates apply;

* Sec. 5. AS 37.05.146(b)(4) is amended by adding a new subparagraph to read:

(AAA) Telecommunications Commission o f Alaska under 

AS 42.05 and AS 42.08;

* Sec. 6. AS 39.25.120(c)(19) is amended to read:

(19) hearing officers and administrative law judges o f the Regulatory

WORK DRAFT WORK DRAFT 22-GH2115\L
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Commission of Alaska and the Telecom m unications Commission of A laska.

* Sec. 7. AS 39.50.200(b) is amended by adding a new paragraph to read:

(57) Telecommunications Commission o f  Alaska (AS 42.08.010).

* Sec. 8. AS 42.04.010(b) is amended to read:

(b) The commission shall annually elect [WHEN A VACANCY OCCURS 

IN THE OFFICE OF CHAIR, THE COMMISSION MAY NOMINATE] one of its 

members to serve as chair for the following fiscal v e a r. When a vacancy occurs in 

the office o f chair, the commission shall elect one of its members to serve the 

rem aining term  as chair [GOVERNOR SHALL DESIGNATE THE CHAIR OF 

THE COMMISSION, EITHER BY SELECTING THE MEMBER NOMINATED BY 

THE COMMISSION OR ANOTHER MEMBER]. The term as chair is one vear 

[FOUR YEARS]. The chair may [NOT] be elected [APPOINTED] to not more than 

three successive terms as chair. A fter a vear of not serving as chair, the 

commissioner is eligible for election as chair again.

* Sec. 9. AS 42.04.080 is amended by adding new subsections to read:

(c) A member of a hearing panel appointed under (a) o f this section may not 

have or have had an ex parte communication on the matter before the panel with a 

part)' to the proceeding.

(d) The chair may not appoint the members o f a hearing panel if  the chair has 

had an ex parte communication on the matter before the panel, and the chair shall 

delegate the appointment power to the next most senior commissioner who has not had 

an ex parte communication in that matter.

(e) For purposes o f (c) and (d) o f this section, an ex parte communication is a 

direct or indirect communication between a commissioner and a party without the 

opportunity for all other parties to be present. However, a communication occurring 

more than five years before the filing of the matter with the commission does not 

disqualify a person under (c) or (d) of this section. Circumstances that might 

reasonably suggest to a third party that an ex parte contact had occurred, even if none 

was made, shall be considered an ex parte contact for purposes o f (c) and (d) of this 

section.

* Sec. 10. AS 42.04 is amended by adding a new section to article 1 to read:
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Sec. 42.04.090. Im partia l decision-m aking, (a) A hearing panel and each 

member o f the hearing panel shall accord to a person the right to be heard according to 

law. A member of a hearing panel may not initiate, permit, or consider an ex parte 

communication or other communication made to the member o f a hearing panel 

outside the presence o f the parties concerning a pending or impending proceeding 

except as allowed by this section. Members of a hearing panel shall make reasonable 

efforts to see that law clerks and other commission staff carrying out similar functions 

under the hearing panel's supervision do not violate the provisions o f this section.

(b) A hearing panel and each member o f the hearing panel may initiate or 

consider an ex parte communication when expressly authorized b; aw to do so.

(c) When circumstances require, a hearing panel and each member of the 

hearing panel may engage in ex parte communications for scheduling or other 

administrative purposes if (1) the communications do not deal with substantive matters 

or the merits of the issues litigated; (2) each member o f the hearing panel reasonably 

believes no part)' will gain a procedural or tactical advantage because the 

communication is ex parte; and (3) the hearing panel takes reasonable steps to notify 

all parties promptly o f the substance o f the ex parte communication and, when 

practicable, allows them an opportunity to respond. This subsection does not apply to 

ex parte communications by commission staff concerning scheduling or administrative 

matters.

(d) If  the parties agree to this procedure beforehand, either in writing or on the 

record, a hearing panel and each member of the hearing panel may engage in ex parte 

communications on specified administrative topics with one or more parties.

(e) A hearing panel and each member of the hearing panel may consult other 

members o f the panel and commission staff whose function is to aid the hearing panel 

in carrying out its adjudicative responsibilities.

(f) A hearing panel and each member o f the hearing panel may, with the 

consent o f the parties, confer separately with the parties and their lawyers in an effort 

to mediate or settle matters pending before the hearing panel.

* Sec. 11. AS 42.05.141(a) is amended to read:

(a) The commission [REGULATORY COMMISSION OF ALASKA] may
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do all things necessary or proper to carry out the purposes and exercise the powers 

expressly granted or reasonably implied in this chapter, including

(1) regulate every public utility engaged or proposing to engage in a 

utility business inside the state, except to the extent exempted by AS 42.05.711;

(2) investigate, upon complaint or upon its own motion, the rates, 

classifications, rules, regulations, practices, services, and facilities of a public utility 

and hold hearings on them;

(3) make or require just, fair, and reasonable rates, classifications, 

regulations, practices, services, and facilities for a public utility;

(4) prescribe the system of accounts and regulate the service and safety 

o f operations o f a public utility;

(5) require a public utility to file reports and other information and

data;

(6) appear personally or by counsel and represent the interests and 

welfare of the state in all matters and proceedings involving a public utility pending 

before an officer, department, board, commission, or court o f the state or of another 

state or the United States and to intervene in, protest, resist, or advocate the granting, 

denial, or modification o f any petition, application, complaint, or other proceeding;

(7) examine witnesses and offer evidence in any proceeding affecting 

the state and initiate or participate in judicial proceedings to the extent necessary to 

protect and promote the interests of the state.

* Sec. 12. AS 42.05 is amended by adding a new section to read:

Sec. 42.05.144. Telecom m unications exem pted from jurisdiction. The 

Regulatory Commission o f Alaska may not regulate, adjudicate, or otherwise exercise 

any o f its powers over telecommunications sendees in the state. Telecommunications 

services utilities shall be under the sole jurisdiction o f the Telecommunications 

Commission of Alaska. All references in AS 42.04 and this chapter to 

telecommunications services shall be interpreted as being subject to the jurisdiction of 

the Telecommunications Commission o f Alaska.

* Sec. 13. AS 42.05 is amended by adding a new section to read:

Sec. 42.05.175. Tim elines for issuance of final orders, (a) The commission

WORK DRAFT WORK DRAFT 22-GH2115\L
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shall issue a final order not later than six months after a complete application is filed 

for an application

(1) for a certificate o f public convenience and necessity;

(2) to amend a certificate o f public convenience and necessity;

(3) to transfer a certificate o f public convenience and necessity; and

(4) to acquire a controlling interest in a certificated public utility.

(b) Notwithstanding a suspension ordered under AS 42.05.421, the 

commission shall issue a final order not later than nine months after a complete tariff 

filing is made for a tariff filing that does not change the utility's revenue requirement 

or rate design.

(c) Notwithstanding a suspension ordered under AS 42.05.421, the 

commission shall issue a final order not later than 15 months after a complete tariff 

filing is made for a tariff filing that changes the utility's revenue requirement or rate 

design.

(d) The commission shall issue a final order not later than 12 months after a 

complete formal complaint is filed against a utility or, when the commission initiates a 

formal investigation o f a utility without the filing o f a complete formal complaint, not 

later than 12 months after the order initiating the formal investigation is issued.

(e) The commission shall issue a final order in a rule making proceeding not 

later than 24 months after a complete petition for adoption, amendment, or repeal of a 

regulation under AS 44.62.180 - 44.62.290 is filed or, when the commission initiates a 

rule making docket, not later than 24 months after the order initiating the proceeding is 

issued.

(f) The commission may extend a timeline required under (a) - (e) of this 

section if all parties o f record consent to the extension.

(g) If the commission does not issue and serve a final order regarding an 

application or suspended tariff under section (a), (b), or (c) o f this section within the 

applicable timeline specified, and if  the commission does not extend the timeline in 

accordance with (f) of this section, the application or suspended tariff filing shall be 

considered approved and shall go into effect immediately.

(h) For purposes of this section, "final order" means a dispositive

WORK D R A F T  WORK D R A F T  22-G H 2115\L
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administrative order that resolves all matters at issue and that may be the ba^is for a 

petition for reconsideration or request for judicial review.

(i) For puiposes of this section, an application, tariff filing, formal complaint, 

or petition is complete if  it complies with the filing, format, and content requirements 

established by statute, regulation, and forms adopted by the commission under 

regulation.

* Sec. 14. AS 42.05.191 is amended to read:

Sec. 42.05.191. Contents and service o f orders. Every formal order o f the 

commission shall be based upon the facts o f  record. However, the commission may 

issue an o rder approving anv settlem ent supported  bv all the parties of record in 

a proceeding, including a com prom ise settlem ent, if the settlem ent is consistent 

with this chap ter and AS 42.06. Every order entered pursuant to a hearing must state 

the commission's findings, the basis o f its findings and conclusion.,, together with its 

decision. These orders shall be entered o f record and a copy of them shall be served 

on all parties of record in the proceeding.

* Sec. 15. AS 42.05.325(c)(2) is amended to read:

(2) does not include an in testate  or interstate long-distance carrier that 

contracts for operator services and charges rates for those services that are no greater 

than the rates charged by long-distance carriers regulated by the Telecom m unications 

[REGULATORY] Commission of Alaska or by the Federal Communications 

Commission.

* Sec. 16. AS 42.05.381(f) is amended to read:

(f) A local exchange telephone utility may adjust its rates in conformance with 

changes in jurisdictional cost allocation factors required by either the Federal 

Communications Commission or the Telecom m unications [REGULATORY] 

Commission of Alaska upon a showing to the Telecom munications 

[REGULATORY] Commission o f Alaska o f

(1) the order requiring the change in allocation factors;

(2) the aggregate shift in revenue requirement, segregated by service 

classes or categories, caused by the change in allocation factors; and

(3) the rate adjustment required to conform to the required shift in
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local revenue requirement.

* Sec. 17. AS 42.05.712(c) is amended to read:

(c) Each subscriber or member o f  the utility or cooperative shall receive notice 

of an election under this section with the subscriber's or member's regular bill for 

service at least 60 days before the date set for the election. The notice m ust [SHALL] 

contain impartial language informing the subscribers or members that an election on 

the option o f deregulation or regulation by the Regulatory Commission of Alaska or 

the Telecom m unications Commission of Alaska, as applicable, will be held within 

60 days and that a ballot to participate in that election will be mailed or delivered to 

each subscriber or member o f the utility or cooperative with the regular bill for 

service. Ttie notice m ust [SHALL] also state that a subscriber or member o f the 

cooperative is entitled to vote in the election without regard to whether the subscriber's 

or member's account with the utility or cooperative is current and that the ballot must 

be postmarked or returned to the commission within 30 days after it was mailed or 

otherwise delivered to the subscriber or member. The notice m ust [SHALL] also 

announce the schedule for one or more public meetings which shall provide an 

opportunity for the subscribers or members to discuss this election. The public 

meeting or meetings shall be held not more than 30 days before the ballots are mailed 

or distributed to those eligible to vote. A cooperative may satisfy this requirement by 

including a discussion o f this election on the agenda o f an annual meeting if the annual 

meeting is scheduled to be held not more than 30 days before the election.

* Sec. 18. AS 42.05.712(d) is amended to read:

(d) A ballot with return postage paid shall be mailed or delivered to each 

subscriber or member o f the utility or cooperative with the subscriber's or member's 

bill for sendee and shall contain only the following language:

"Shall......................... (name of utility or cooperative) be exempt

from regulation by the (Regulator}' o r Telecommunications! 

Commission of Alaska?

[ ]Y E S [ ] NO"

* Sec. 19. AS 42.05.990(2) is amended to read:

(2) "commission" means the Regulatory Commission of Alaska in
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New Text Underlined [DELETED TEXT BRACKETED]



1

2
nj

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

2S

29

30

31

regard  to all m atters concerning public utilities except for telecommunications

WORK DRAFT WORK DRAFT 22-GH2115YL

utilities, and "com m ission" means the Telecom m unications Commission of 

Alaska in regard  to all m atters concerning telecom m unications utilities;

* Sec. 20. AS 42 is amended by adding a new chapter to read:

C hap ter 08. Telecom munications Commission.

Sec. 42.08.010. Telecom m unications Commission of Alaska created, (a) 

There is created within the Department of Community and Economic Development as 

an independent agency o f the state the Telecommunications Commission of Alaska.

(b) The Telecommunications Commission o f Alaska shall regulate, adjudicate 

and otherwise exercise its powers over all sections o f AS 42.05 relating to 

telecommunications services.

(c) The Telecommunications Commission of Alaska may do all things 

necessary or proper to carry out the purposes and exercise the powers expressly 

granted or reasonably implied in this chapter, including

(1) regulate every telecommunications utility engaged or proposing to 

engage in a telecommunications business inside the state, except to the extent 

exempted by AS 42.05.711;

(2) investigate, upon complaint or upon its own motion, the rates, 

classifications, rules, regulations, practices, services, and facilities of a 

telecommunications utility and hold hearings on them;

(3) make or require just, fair, and reasonable rates, classifications, 

regulations, practices, services, and facilities for a telecommunications utility;

(4) prescribe the system of accounts and regulate the sendee and safety 

of operations o f a telecommunications utility;

(5) require a telecommunications utility to file reports and other 

information and data;

(6) appear personally or by counsel and represent the interests and 

welfare of the state in all matters and proceedings involving a telecommunications 

utility' pending before an officer, department, board, commission, or court o f the state 

or o f another state or tire United States and to intervene in, protest, resist, or advocate 

the granting, denial, or modification of any petition, application, complaint, or other
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proceeding;

(7) examine witnesses and offer evidence in any proceeding affecting 

the state and initiate or participate in judicial proceedings to the extent necessary to 

protect and promote the interests of the state.

Sec. 42.08.020. Commissioners, (a) The commission consists of three 

commissioners appointed by the governor and confirmed by the legislature in joint 

session. To qualify for appointment as a commissioner, a person must be a member in 

good standing of the Alaska Bar Association or have a degree from an accredited 

college or university with a major in engineering, finance, economics, accounting, 

business administration, or public administration. Actual experience for a period of 

five years in the field o f engineering, finance, economics, accounting, business 

administration, or public administration is equivalent to a degree.

(b) The term of office o f each member is five years. A commissioner, upon 

the expiration of a term, shall continue to hold office until a successor is appointed and 

qualified.

(c) A vacancy arising in the office o f a commissioner shall be filled by 

appointment by the governor and confirmed by the legislature in joint session, and, 

except as provided in AS 39.05.080(4), an appointee selected to fill a vacancy shall 

hold office for the balance of the full term for which the predecessor on the 

commission was appointed.

(d) A vacancy in the commission does not impair the authority o f a quorum of 

commissioners to exercise all the powers and perform all the duties of the 

commission.

(e) The governor may remove a commissioner from office for cause, including 

incompetence, neglect of duty, inability to serve, or misconduct in office or because 

the member, while serving on the commission, is convicted of a misdemeanor for 

violating a statute or regulation related to te'ecommunications utilities or is convicted 

o f a felony. A commissioner, to be removed for cause, shall be given a copy o f the 

charges and afforded an opportunity to be publicly heard in person or by counsel in the 

commissioner's own defense upon not less than 10 days' notice. If  a commissioner is 

removed for cause, the governor shall file with the lieutenant governor a complete
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statement of all charges made against the commissioner and the governor's finding 

based on the charges, together with a complete record o f the proceedings.

(f) Members o f the commission are in the exempt service and are entitled to a 

monthly salary equal to Step C, Range 26, of the salary schedule in AS 39.27.011(a) 

for Juneau, Alaska. The chair o f the commission is entitled to a monthly salary equal 

to Step C, Range 27, o f the salary schedule in AS 39.27.011(a) for Juneau, Alaska.

(g) Each commissioner, before entering upon the duties o f office, shall take 

and subscribe to the oath prescribed for principal officers of the state.

Sec. 42.08.030. P rincipal office; seal, (a) The commission shall establish a 

principal office and branch offices necessary to discharge its business efficiently. For 

the convenience of the public or of parties to a proceeding, the commission may hold 

meetings, hearings, or other proceedings at other locations.

(b) The commission shall have an official seal.

Sec. 42.08.040. Legal counsel, (a) The Department o f Law shall provide full­

time legal counsel to the commission.

(b) The commission may, subject to the approval of the attorney general, 

contract for the sendees o f specialized legal counsel or legal consultants.

Sec. 42.08.050. Em ploym ent of commission personnel, (a) The chair o f the 

commission is responsible for directing the administrative functions o f the 

commission and carrying out the policies as set by the commission. The commission 

chair may employ engineers, hearing examiners, administrative law judges, arbitrators, 

mediators, experts, clerks, accountants, and other agents and assistants considered 

necessary. Employees o f the commission who are not in the exempt sendee under 

AS 39.25.110 or the partially exempt service under AS 39.25.120 are in the classified 

sendee under AS 39.25.100.

(b) The chair o f the commission may enter into a contract for not more than 

$5,000 to engage the services of a consultant or expert the chair considers necessary. 

The commission may contract for and engage the services o f consultants and experts 

the commission considers necessary.

Sec. 42.08.060. Restrictions on m em bers and  employees, (a) A member of 

the commission or an employee o f the commission may not have an official

WORK D R A F T  WORK D R A F T  22-GH2115\L
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connection with, hold stock or securities in, or have a pecuniary interest in a 

telecommunications utility within the state. Membership in a cooperative association 

is not a "pecuniary interest" within the meaning o f  this section; however, a member or 

employee of the commission may not be an officer, board member, or employee o f a 

cooperative association. A member or employee may not act upon a matter in which a 

relationship of the member or employee with any person creates a conflict of interest.

(b) A member or employee o f the commission may not, after leaving the 

position as a member or employee o f the commission, act as agent for or on behalf of 

a telecommunications utility in any matter before the commission that was before the 

commission during the employee's employment or the member's term of office. A 

violation o f this subsection is a class A misdemeanor.

(c) Members and employees o f the commission, except clerical and secretarial 

staff, are subject to AS 39.50. Members and employees o f the commission are subject 

to AS 39.52.

(d) A member o f the commission is disqualified from voting upon any matter 

before the commission in which the member has a conflict of interest.

Sec. 42.08.070. Powers and duties of commission chair, (a) The chair of 

the commission shall

(1) employ the commission staff;

(2) establish and implement a time management system for the

commission;

(3) assign the work o f the commission to members and staff of the 

commission so that matters before the commission are resolved as expeditiously and 

competently as possible; when assigning a matter, the chair shall also set a date by 

which time the matter should be completed.

(b) The chair o f the commission may appoint a hearing examiner or an 

administrative law judge to hear a matter that has come before the commission; a 

member o f the commission may serve as hearing examiner or, if  qualified, as an 

administrative law judge.

(c) The chair o f  the commission shall direct the public advocacy section to 

participate as a party in a matter when the commission believes that it is in the public

1̂— BWM— — i— ^
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interest to do so.

Sec. 42.08.080. Decision-making procedures, (a) Except as provided in 

AS 42.05.171, when a matter comes for decision before the commission under 

AS 42.05, the three commissioners shall serve as a hearing panel to hear, or if  a 

hearing is not required, to otherwise consider, and decide the case. The panel shall 

exercise the powers of the commission with respect to the matter.

(b) The commission shall adopt regulations by December 31, 2003, that 

establish standards o f timeliness for the types o f cases that come before the 

commission. The commission shall establish standards based in part on degrees of 

complexity of the cases.

Sec. 42.08.090. Im partia l decision-m aking, (a) A hearing panel and each 

member of the hearing panel shall accord to every person the right to be heard 

according to law. A member o f a hearing panel shall not initiate, permit, or consider 

an ex parte communication or other communication made to the member of a hearing 

pane] outside the presence o f the parties concerning a pending or impending 

proceeding except as allowed by this section. Members o f  a hearing panel shall make 

reasonable efforts to see that law clerks and other commission staff carrying out 

similar functions under the hearing panel's supervision do not violate the provisions of 

this section.

(b) A hearing panel and each member o f the hearing panel may initiate or 

consider an ex parte communication when expressly authorized by law to do so.

(c) When circumstances require, a hearing panel and each member o f the 

hearing panel may engage in ex parte communications for scheduling or other 

administrative purposes if  (1) the communications do not deal with substantive matters 

or the merits o f the issues litigated; (2) the nearing panel and each member of the 

hearing panel reasonably believe no party will gain a procedural or tactical advantage 

because the communication is ex parte; and (3) the hearing panel and each member of 

the hearing panel take reasonable steps to notify all other parties promptly o f the 

substance o f the ex parte communication and, when practicable, allow them an 

opportunity to respond. This subsection does not apply to ex parte communications by 

commission staff concerning scheduling or administrative matters.

WORK DRAFT WORK DRAFT 22-GH2115\L
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(d) If the parties agree, either in writing or on the record, to this procedure 

beforehand, a hearing panel and each member o f the hearing panel may engage in ex 

parte communications on specified administrative topics with one or more parties.

(e) A hearing panel and each member of the hearing panel may consult other 

members o f the panel and commission staff whose function is to aid the hearing panel 

in carrying out its adjudicative responsibilities.

(f) A hearing panel and each member o f the hearing panel may, with the 

consent o f the parties, confer separately with the parties and their lawyers in an effort 

to mediate or settle matters pending before the hearing panel.

Sec. 42.08.i00. Comm unications carriers section. There is established 

within the commission a communications carriers section that shall develop, 

recommend, and administer policies and programs with respect to the regulation of 

rates, services, accounting, and facilities of communications common carriers within 

the state involving the use of wire, cable, radio, and space satellites.

Sec. 42.08.150. Public advocacy section. There is established within the 

commission a public advocacy section. The section shall participate as a party in 

matters that come before the commission when directed to do so in accordance with 

AS 42.08.070(c). The public advocacy section shall operate separately from the rest of 

the commission.

* Sec. 21. AS 44.66.010(a)(4) is amended to read:

(4) Regulatory Commission o f Alaska (AS 42.04.010) -- June 30, 2003

[2002];

* Sec. 22. AS 44.66.010(a) is amended by adding a new paragraph to read:

(21) Telecommunications Commission o f Alaska (AS 42.08.010) —

June 30, 2006.

* Sec. 23. AS 45.50.473(a) is amended to read:

(a) A person may not provide an alternate operator sendee without disclosing 

to the consumer before a charge is incurred the cost of the service provided by the 

person and the identity o f the person providing those services. This section does not 

affect the power o f  the Telecom munications [REGULATORY] Commission of 

Alaska to regulate providers of alternate operator services under AS 42.05 in a manner
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consistent with this section.

* Sec. 24. AS 45.50.473(b) is amended to read:

(b) The owner of a place where telephone business from consumers is 

aggregated, including a hotel, motel, hospital, and pay telephone other than a 

telephone utility regulated by the T  elecom m unications [REGULATORY) 

Commission of Alaska, shall disclose a surcharge added to the cost o f local or long 

distance telephone service before the service is provided. Disclosure may be made by 

posting the amount o f the surcharge on or near the telephone instruments subject to the 

surcharge or by other reasonable written or oral means.

* Sec. 25. AS 45.50.475(b) is amended to read:

(b) A local exchange telecommunications company and a company that 

provides a telephone directory on behalf o f a local exchange telecommunications 

company shall provide for the identification in the telephone director}' o f those 

residential customers who do not wish to receive telephone solicitations. The local 

exchange telecommunications company may impose a reasonable charge for 

identification in the director}'. The charge shall be based on the cost o f providing the 

identification and is subject to the approval of the Telecom munications 

[REGULATORY] Commission of Alaska.

* Sec. 26. AS 45.50.475(c) is amended to read:

(c) A local exchange telecommunications company shall, upon request, 

provide to a person who engages in telephone solicitation a list o f all telephone 

numbers identified in the telephone directory as residential customers who do not wish 

to receive telephone solicitations. If possible and if  requested by the person who 

engages in telephone solicitations, this list shall be provided in computer readable 

format. The local exchange telephone company may impose a reasonable charge for 

the list. The charge shall be based on the cost o f providing the list and is subject to the 

approval of the Telecom m unications [REGULATORY] Commission o f Alaska.

* Sec. 27. AS 45.63.080(12) is amended to read:

(12) by a person who is soliciting for a business, or for an affiliate of a 

business, that is regulated by the Telecom m unications [REGULATORY] 

Commission of Alaska;
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