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Texas Physici*Collective Bargaining Letter to the Texas Legislature

William J. Baer

Enclosure

1. This letter represents the views of the staffof the Bureau of Competition of the Federal Trade Commission
and does not necessarily represent the views of ihe Commission or any individual Commissioner.

2. Physicians differ as to specialities and these individual specialties may constitute different product markets,
Moreover, relevant geographic markets may differ as to specialty.

3. The nature of the oversight actually exercised by the Attorney General is important to the question whether
private panics acting pursuant to the statute would be exempt firom the federal antitrust laws by virtue ofthe
"'state action doctrine." Tae "state action doctrine™ allows a state to override the national policy favoring
competition where the state legislature clearly articulates a policy to displace competition with regulation, and
state officials actively supervise private anticompetitive conduct. Sec California Retail Liquor Dealers Ass'it v.
Midcal Aluminum. Inc.. 445 U.S. 97 (19S0). The active supervision requirement "is designed to ensure that the
state action doctrine will shelter only the particular antic Jinpetitivc acts of private parties that in the judgment
of the State, actually further state regulatory policies.” Patrick v. Burge/, 486 U.S. 94, 100 (19S8). The question
to be addressed in any individual case, therefore, is "whether the State has exercised sufficient independent
judgment and control so that the details of the rates or prices have been established as a product of deliberate
state intervention, not simply by agreement among private parties,” Federal Trade Commission v. Ticor Title
Insurance Co.. 504 U.S.621, 634-35 (1992). We DOte in particular that Section 29.09(c) of the bill provides that
an approval of the initial filing for authorization to bargain collectively covers all subsequent negotiations
between the parties, apparently without regard to whether circumstances have changed such that the subsequent

bargaining might no longer qualify for approval.
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§fj UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20559

Bureau of Cuiupcliliun
i

Direct Dial .
(202) 3260683 \

October 29, 1999

Robert R. Rigshy

Interim Corporation Counsel

Office of the Corporation Counsel
Government of the District of Columbia
441 Fourth Street, N.W., Tenth Floor North

Washington, D.C. 20001

Re: Physicians Negotiation Act of 1999

Dear Mr. Rigshy:

This letter is aresponse to your requestfor comment by Federal Trade Commission staff
on the "Physicians Negotiation Act of 1999," Bill No. 13-333 in the District of Columbia
Council. This bill is intended to permit competing physicians to engage in collective
bargaining with health plans. As is discussed below, the Commission has opposed
enactment of a bill currently bctorc Congress, H.R. 1304, that would create an antitrust
exemption for collective negotiations between health care providers and health plans.
Such an e'.emption, the Commission stated, will not ensure better care for patients, and
threatens to raise health care costs and reduce access to care. In my view, the District of
Columbia proposal raises similar concerns.

In addition, it is doubtful that the D.C. bill in its current form would immunize physicians
from liability for conduct that violates the federal antitrust laws. State economic
regulation can immunize private parties from federal antitrust liability, but only where it
satisfies the requirements of the "state action" doctrine. It is unclear whether enactments
of the District of Columbia Council would be treated as equivalent to statutes of a state
legislature for purposes of the state action doctrine. Moreover, even assuming the Council
has the ability to confer state action immunity, the level of governmental involvement
called for in the bill falls far short of the "active state supervision™ that the Supreme Court
has required to displace federal antitrust law.

Background

Antitrust law already allows doctors to collectively negotiate with health plans in various
circumstances in which consumers are likely to benefit. The Federal Trade Commission
and the Department ofJustice have issued health care policy statements that emphasize
physicians' ability under the antitrust laws to organize networks and other joint
arrangements ro deal collectively with health plans and other purchasers.” In addition,
health carc professionals can, through their professional societies and other groups, jointly
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provide information and express opinions to health plans/” Legislative proposals to
permit collective bargaining by health care professionals, however, such as the one
pending in the District of Columbia, seek to authorize conduct that would otherwise
constitute unlawful price fixing or other serious antitrust violations.

The Commission's .Tune 1999 testimony on H.R. 1304 before the House Judiciary
Committee explains its opposition to creating an antitrust exemption to allow otherwise
unlawful collective bargaining by competing health care providers. The Commission's
beliefthat such an exemption could cause serious harm —to consumers, employers who
provide health care coverage for employees, and to federal, state, and local governments ~
is based on its experience investigating the effects of numerous instances of collective
bargaining by competing health care providers. For example, the Commission, after a
joint investigation with the Commonwealth of Virginia, issued a consent order settling
charges that a group of physicians in Danville, Virginia, agreed on reimbursement rates
and other terms of dealing with health plans, and agreed not to deal with plans that did not
meet those terms.— The Commonwealth of Virginia collected SI 70,000 in damages and
penalties for the increased costs the state was forced to bear in providing health care
benefits to its employees as a result of the physician group's conduct/—Likewise, the

Commission took enforcement action against collective fee demands by pharmacists in
the State of New York that cost the state an estimated S7 million in increased health

benefits costs for state employees.?

Without antitrust enforcement to block such price fixing, the Commission stated, "we can
expect prices for health care services to rise substantially,” Raising health care costs and
making health insurance less affordable, the testimony observed, threatens to increase the
already substantial uninsured population, and thereby reduce access to health care
sendees. In addition, the Commission noted that the exemption could also allow
physicians to collectively demand terms from health plans that would make it difficult for
consumers to choose to obtain services from allied health care providers, such as

nurse-midwives.

The Commission emphasized that immunizing collective bargaining would impose costs
without any guarantee that patients' interests in quality care would be served:

Collective bargaining rights are designed to raise the incomes and improve
working conditions of union members. The law protects the United Auto
Workers' right to bargain for higher wages and better working conditions, but
we do not rely on the UAW to bargain for safer cars. Congress addressed

those concerns in other ways.”

The Commission's testimony also pointed out that other approaches to improve quality
and protect consumers have been proposed that would not sacrifice the benefits of
competition by granting collective bargaining rights to health care professionals, and
briefly described some of those proposals. A copy of the testimony (Attachment A) is

enclosed for your information.

I am also enclosing a copy of a letter from FTC staffdiscussing a collective bargaining
bill in Texas (Attachment B), The letter notes that the Texas bill, while different in certain
respects from the federal proposal, still carries substantial potential for consumer harm.

The Districtof Columbia Bill
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The District of Columbia bill closely follows model state legislation on physician
collective negotiations developed by the American Medical Association. In fact, the bill
appears to adopt all ofthe provisions oflne AMA model except Section 1, which is a
declaration of legislative purpose. | will first discuss a few issues regarding the scope of
conduct the bill seeks to authorize, and then analyze the question whether the bill would
be effective in creating immunity from federal antitrust law for private parties acting

pursuant to its provisions.

The Scope of Permitted Conduct

The collective bargaining permitted by the bill is subject to certain limitations not present
in the federal proposal, but these limitations are ambiguous in some important respects.
As a result, it is difficult to ascertain the precise scope of conduct that the bill would seek
to authorize. In any event, however, the two primary ways that the bill limits collective
bargaining —the market share limitations and the ban on boycotts —appear to leave

consumers at risk of substantial harm.

First, the bill's reach depends in part on market shares of health plans and, to a lesser
extent, physician groups. It authorizes collective negotiation with health plans, but
negotiation over certain price-related terms is limited to situations in which the health plan
has "substantial market power," which, under the bill's terms, exists when a health plan's
market share exceeds 15%. In addition, under section 5(f), where a health plan has less
than a 5% market share, the physician group may not exceed 30% of physicians (or ofa

particular physician type or specialty) in the health plan service area.

Although the bill appears to make the concept of market power an important limitation on
some forms of collective bargaining, it is unclear how market shares are to be delineated
or applied. According to the bill, substantial market power exists if the health plan has a
15% share of any of the following: (1) the number of covered lives as reported by the
insurance commissioner; (2) the actual number of consumers of prepaid comprehensive
health services; or (3) a particular "market segment.” to wit: "Medicare, Medicaid, or
commercial, managed care and health maintenance organization." Although category (1)
appears straightforward, it is unclear to us what is intended by the other two categories.
Moreover, it is not clear what geographic area would be used to calculate market shares, at
least with respect to categories (2) and (3), or which payers are to be included in the
market share calculations.

Aside from the ambiguity, however, the bill's provisions are not based on accepted
concepts of market power in a legal or economic sense. Market power is, simply put, the
power to raise prices above competitive levels, or in the case of buyers, the ability to
reduce prices below competitive levels. Market share can indicate market power, but only
if based upon a properly defined market. Even if the bill's categories correctly identified
relevant markets, a 15% market share (let alone a share above 5%) is not a level ordinarily

presumed to constitute market power.” In addition, the bill does not take into account
case ofentry in assessing market power, as antitrust analysis ordinarily would.

The limitation on the "market share™ of physician groups negotiating with small health
plans (which sets a higher threshold for physician market power than for health plan
market power) also does not reflect market power, and may understate the economic clout
of aphysician group. The 30% share limitation is based on the portion of physicians "in

n*o/n/* ii <io
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the health plan service area or proposed service area." There is no reason, however, to
expect that a health plan "service area would necessarily represent an appropriate
geographic market for the physician services in question. Indeed, geographic markets for
physician services may vary by specialty. A health plan service area could well be broader
that the geographic market for physician services, with the result that the 30% cap would
not prevent aggregation of physicians with substantial market power within the service

area negotiating with very small health plans.

The other major limitation in the bill, section 2(b), which provides that "Nothing herein
shall be construed to allow aboycott," also raises significant questions of interpretation
and may not offer significant protection to consumers. First, its wording and placement
could be read to suggest that the- limitation applies only to die conduct authorized in
Section 2, rather than the entire bill. If Thet, were the case, other sections of the bill could
permit physicians to engage in boycotts. Second, the term "boycou" has been subject to
varying interpretations, in some cases being understood as collective refusals to deal to
force a party to accept terms, and in others limited to refusals to deal with third parties to
pressure another party with whom the group has a dispute.” it is unclear whether the bili
is intended to bar agreements not to deal with health plans except on
collectively-determined terms, or whether it would only prohibit agreements to withhold
services from third parties (patients or others), in order to pressure health plans to accede
to the contract terms demanded by the physician group.

The federal collective bargaining bill excludes from its authorization "collective cessation
of services to patients” {i.e.. boycotts in the narrow sense), and the Commission in its
testimony (p.S) observed that "this limitation takes virtually nothing away from the
coercive power Lhc bill grants to providers.” Furthermore, as the testimony explains, a
collective refusal to contract, if it did not force the health plan to capitulate to physician
demands for fee increases, could result in patients' having to pay medical bills out of thear
own pockets, and thus would impose formidable obstacles to patients seeking care.

Even if it were clear that the D.C. bill would not protect physicians' concerted refusals to
deal with health plans, however, its authorization of collective bargaining would still
present a serious risk of anticompetitive harm. As the Commission has previously
observed, collective negotiations by their very nature can convey an implicit threat that if
the health plan does not agree to terms acceptable to the physician group, tire plan will be

unable to obtain agreements with group members.* By immunizing, and thereby
encouraging, agreements among physicians on the prices and other terms they will accept
from health plans, the bill would facilitate coordinated conduct among physicians, such as
collusive refusals to deal that, even though not immune, would be difficult to detect and
prosecute. | would also note that the analysis that accompanies the AMA model
legislation makes it clear that the bill's purpose is to allow physicians to exert "leverage"
over payers in order to obtain more favorable terms. Thus, excluding concerted refusals to
contract from the bill's protections would not appear to eliminate the coercive force of
collective bargaining, or obviate concerns that the bill would increase the likelihood of

concerted refusals to contract.

| would also note that the analysis in the AMA model states that Section 2 allows
physicians to discuss managed care contract terms "free from the antitrust risk that
normally accompanies such collaborative activity." You may wish to advise Council
members that the antitrust laws do not prohibit the mere discussion of issues such as those
enumerated in Section 2 unaccompanied by agreements on the terms on which the
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physicians will deal.

Immunity Issues

Under the judicially-created “state action™ doctrine, states may override the national policy
favoring competition and provide that aspects of their economies will be governed by state
regulation rather than market forces. States, however, may not simply authorize private
parties to violate the antitrust laws Instead, a state must substitute its own control for
that of the market. To that end, the state legislature must clearly articulate a policy to
displace competition with regulation, and state officials must actively supervise the
private anticompetitive conduct. See California Retail Liquor Dealers Assen v. Midcal

Aluminum, Inc., 445 U.S. 92 (1980).

A threshold issue is whether the District of Columbia is equivalent to a state for purposes
of the state action doctrine, or otherwise lias the ability under federal law to create
antitrust immunity for private parries. | am not aware of any controlling authority on the

question, and 1am not in a position to offer an opinion.” Itis, of course, a key question
to be resolved, because if the Council lacks authority to create antitrust immunity through
adoption of a regulatory scheme, physicians acting in reliance on the bill would be
exposed to significant risk of antitrust liability.

Assuming, however, that the Council has the authority to create state action immunity, the
critical question is whether the bill establishes a scheme with sufficiently active state
supervision of private conduct to satisfy the second prong of the state action test. The biiis
authorization of collective bargaining appears to satisfy the requirement of a state policy
to supplant competition. But. in order for state supervision to be adequate for state action
purposes, state officials must "have and exercise ultimate control over the challenged
anticompetitive conduct.” Patrick v. Burgp.t. 4.86 U.S. 94, 100 (1988). On this second

requirement for immunity, the bill falls far short.

Section 6 of the bill provides that the representative who will negotiate on behalf of
physicians must obtain approval from the Mayor to undertake negotiations. The Mayor is
to witlihold approval if "the proposed negotiations would exceed the authority granted
under this act." Section 6(b). The Mayor is to make this determination within 30 days
based on information identifying the representative, its plans and procedures, and "a brief
report™ identilying the proposed subject matter of the negotiations and the expected
benefits to be achieved, In addition, the representative must furnish for the Mayor's
approval, prior to dissemination, a copy of "all communications to be made to physicians
related to negotiations, discussions, and health plan offers.” The bill does not grant the
Mayor the power to review and disapprove contract terms or other matters on the ground
that they are unreasonable, unjust, or otherwise contrary to the interests of consumers.

The Supreme Court has made it clear that the active supervision standard is a rigorous
one, designed to ensure that an anticompetitive act of a private party is shielded from
antitrust liability only when "the State has effectively made [the challenged] conduct its
own." Patrick at 106. It is not met where the reviewing state official does not evaluate the
substantive merits of the private action. Id. at 102-105. Thus, the Court has held that a
state did not actively supervise price arrangements when it did not establish the prices,
review the reasonableness of prices, monitor market conditions, or engage in any "pointed
reexamination™ of the program. Midcal, 445 U.S. at 105-106. Active supervision requires
that the state exercise "sufficient independent judgment and control so that the details of
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the rates or prices have been established as a product of deliberate state intervention, not
simply by agreement among private parties.” Federal Trade Commission v. Ticor Title

Insurance Co.. 504 U.S.621, 634-35 (1992).

The apparently limited nature of the Mayor’s authority to review and approve the
authorized private conduct alone makes the bill on its face inadequate to establish active
supervision. Other aspects of the bill also raise questions as to the adequacy of
supervision. For example, the limited nature of information that a physician representative
must provide to obtain approval v/ould raise questions as to the extent to which
government officials have exercised "sufficient independent judgment and control.”
Indeed, it is unclear that the Mayor would even have sufficient information to determine
whether the group's negotiations complied with the market share limitations of the bill. In
addition, the bill's failure to specify a standard against which the Mayor would evaluate
proposed collective bargaining activities further suggests that no substantive review is

contemplated.

Parties claiming immunity under the state action doctrine bear the burden of establishing
that they are entitled to such immunity. Thus, shouiu the Council desire tn go forward
with a collective bargaining bill, it will be important to ensure that the bill establishes a
regulatory scheme that meets the rigorous requirements that the Supreme Court has
established. Otherwise, physicians relying on the bill's provisions to provide antitrust
immunity would risk exposure to potentially significant financial liability for their actions.

**+

I hope you find these comments helpful. The views expressed in this letter, of course, do
not necessarily represent the views of the Commission or any individual Commissioner.
Should you have any additional questions, feel free to contact me at 202-326-3688.

Sincerely,

Richard A. Fcinstcin
Assistant Director

Attachments

Endnotes

1. See Statements of Antitrust Enforcement Policy in Health Care, 4 Trade Res- Rep. (CCH) 13,151

(August 1996) (available at www.ftc.nov/rcports/*hlthSs.htm).

2. Sec. e.g.. Schachar v. American Academy nfOphthalmology, 870 F.2d 397 (7*" Cir. 1989): Statements 4
& 5 of Statements of Antitrust Enforcement Policy in Health Caxe, supra note |I.

3. Physicians Group, Inc., 120 F.T.C. 367 (1993) (consent order).

4. Commonwealth o f Virginia v. Physicians Group, Inc., 1995-2 Trade Cas. (CCH) 71,236 (W.D. Va.
1995) (consent decree).

5. See Peterson Drug Company, 115 F.T.C. 492, 340 (1992). See also Pharmaceutical Society of the State
ofNew York, Inc., 113 F.T.C, 661 (1990) (consent order).
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6. Testimony of Federal Trade Commission before the House Judiciary Committee on H.R. 1304 (June 21,
1999) at 10.

7. See. e.g., Statement S of Statements of Antitrust Fmforcemeut Policy in Health Care, supra note 1
(establishing antitrust "'safety zone™ for physician network joint ventures that constitute 20 percent or less of
the physicians in each physician specialty in the relevant geographic market)

S. Sec Hartford Fire Insurance Co. v. California, 509 U.S. 764 (1993). In Hanford, which construed the
meaning of the term "boycott" for purposes of the McCarran-Ferguson Act, Justice Scalia, writing for the
majority, distinguished between boycotts and "concerted agreements to seek particular terms in particular
transactions,” which he termed "cartelization.” Id. at 801-S02. A boycott, Justice Scalia wrote, is limited to a
refusal to deal with a party in order to obtain an objective collateral to the boycoilcrs' relationship with that
party. Id. at 801, He also pointed to a distinction in labor law between a strike, i.e., a collective refusal to
deal with an employer to obtain better contract terms from that employer, and a boycott, involving a work
stoppage designed to put pressure on some other employer.

9. See Michigan State Medical Society, 101 F.T.C. 191,296 n.32 (19S3) ("t~ tbargaining process itself
carries the implication of adverse consequences if a satisfactory agreement cannot be obtained™); see also
Preferred Physicians Inc,, 110 F.T.C. 157, 160 (19SS) (consenr order) (threat of adverse consequences

inherentin collective negotiations)..

10. Parker v. Browi, 341 U.S. 35! (1943) (""a state does not give immunity to those who violate the
Sherman Act by authorizing them to violate it, or declaring tLnt their action is lawful').

11. In American Telephone <€ Telegraph Co, v. Eastern Pay Phones, Inc.., 767 F. Supp. 1335 (E.D. Va.
1991), the court ruled that a regulatory scheme oi'the District of Columbia did not provide state action
immunity, without discussing whether the District stands on the same footing as states with respect to the
state action doctrine. An earlier cose (arising prior to Congress' grant to the District of home rule powers)
involving the Disnicr of Columbia Amwry Board, a governmental entity, evaluated antitrust immunity
claims with reference the Board’ federal enabling legislation. See Hecht v. Pro-Foorball, Inc., 444 F.2d 931

(D.C. Cirl971).
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/A laska State Medical Association
4107 Laurel Street «Anchorage, Alaska 99508« (307) 562-0304 « (907) 561-2063 (fax)

January 22,2000

Honorable Robin Taylor

Alaska State Legislature

State Senate

Chairman, Senate Judiciary Committee

Room 30

Juneau, Alaska 99801-1182

RE: SB 37—Physician Joint Negotiation with Large Private Health Care Insurers.

Dear Senator Taylor,

The Alaska State Medical Association (ASMA) represents Alaska’s patients and the physicians who care for them. ASMA urges you
to support and vote for SB 37. Below, is a short outline of what SB 37 is and is not.

SB 37
WHAT IS IT?

Itallows independent, competing physicians to jointly negotiate tcmis of physicians services agreements with the insurance
companies without violating federal anti-trust laws.
It can only be created by an Act ofthe State Legislature that:

1 Clearly establishes a state policy;
2. Clearly describes the situation(s) in which it may occur (e.g., dominance in the marketplace by an insurer);

3. Clearly establishes active state oversight of the process; and

4. Clearly defines the process and who needs to represent the doctors in such negotiations.
It creates a more fair and equitable negotiating process between doctors and thelarge and powerful insurance companies

regarding the business relationship between them.
It is voluntary.
There arc numerous other states considering similar legislation.
SB 37
WHAT IT IS NOT!

IT IS NOT a union-creating device.
IT IS NOT Collective Bargaining. (Only employed physicians and residents can collectively bargain withtheir employer.)

ITISNOT MANDATORY for either a doctor or for an insurance company.
ITISNOT A MECHANISM THAT WOULD ALLOW A DOCTOR OR DOCTORS TO STRIKE OR ENGAGE IN A

BOYCOTT.
ITISNOT A MECHANISM THAT IMPACTS THE CONTRACTUAL RELATIONSHIPS BETWEEN AN

INSURANCE COMPANY AND AN EMPLOYER OR OTHER HEALTH PLAN SPONSOR; OR THE COVERED
PATIENT.

Attached isa more in depth description of the legal doctrine, the “State Action Doctrine", on which this bill is based. ASMA urges you
to vote for SB 37.

BY:
FOR:

LP

Sincerely,

Peter Lawrason, MD, President
Alaska State Medical Association

Letters of Support



SB37
"State Action Doctring"

Alaska has never had a great number of health insurance companies competing in the market
place. The prospect of even fewer players exists not only here but nationwide. On January 13,
1999, the New York Times reported that since 1994 the leading 18 health insurance companies

have combined into 6.

Health insurance plans have increasingly incorporated practices and procedures to manage
health care in order to keep costs down. One mechanism used is for a health insurer to contract
with different types of providers of health care to provide care for its insureds. Theoretically, the
health insurer negotiates discounted fees for health care for the promise of a more guaranteed

stream of patients.

In a perfect world, equal bargaining power would exist between the medical care providers and
the health insurers. Large group medical practices (none of which exist in Alaska) and big
hospitals have more equal bargaining power with the health insurers than the typical Alaskan
physician in a solo or small group practice. Obviously, a gross in-equity in bargaining power
exists. There is no conceivable way any health insurer will bargain with an individual doctor
regarding individual contra-t provisions. The health insurer v/ill only offer a contract on a take it
or leave it basis. The resultant effect is physician service contracts heavily weighted in the favor
of the insurance company. The bottom line is that, in many respects, this adversely affects the
care that patients receive. For example, requiring a physician to use a lower cost treatment when

a higher cost treatment may be medically necessary.

Independent, competing physicians are prevented from any collective action by the federal
anti-trust laws to which, ironically, the insurers are not subject. This fact plus the market
concentration of health insurers causes the imbalance in bargaining power. With insurers having
such a high degree of leverage, a balance of interest no longer exists in the market for health care

delivery and finance.

A mechanism, however, is available that can permit independent, competing physicians to
collectively negotiate with health insurers in regard to the provisions of physician services
contracts. That mechanism is an act of the legislature which would create a "state action
doctrine” exception which was first set forth in a 1943 U.S. Supreme Court decision in Parker v.
Brown. In general, the state action doctrine slates that the anti-trust actions do not apply to
actions by a state operating in its sovereign capacity, or to private conduct compelled or
approved by the state. In other words, where the requirements of the state action doctrine arc met,
behavior that would otherwise violate the anti-trust laws will be exempt from antitrust scrutiny.
The test for qualifying for exemption varies depending on the identity of the party performing the

action in question.

Ifthe party is a state legislature or a state court, the exemption is complete and no further inquiry
is required. Where the party is a state agency or local government official, further inquiry is
required with respect to whether the action in question followed a "clearly articulated and
affirmatively expressed state policy.” However, when the party is a private party, the test for



qualifying for the state action exemption is the strictest. In addition to having to comport with the
"clearly articulated and affirmatively expressed state policy," the action must also be subject to
active state supervision. In other words, the state must, in practice, exercise some degree of
independent judgement or control over the activity in question. Passive or theoretical power ofa
state to review a private action in question is insufficient to meet this standard.

Physicians fall into the category of a private party. Therefore, collective actions taken by
physicians would ordinarily be illegal under anti-trust laws. In the instance of independent,
competitive physicians engaging in collective negotiations with a health insurer, such actions
would only be exempt from anti-trust scrutiny if the requirements above for a private party are

met.

The most obvious way for a state to lay out those requirements is through legislation. SB37 is a
bill that lays out the "clearly articulated and affirmatively expressed state policy™ and provides
for active state supervision through oversight by the Attorney General. Important to note is that
this bill will still prohibit a group of independent competing physicians from striking or
otherwise engaging in activities that would result in a boycott.

Please help level the playing field for Alaska's patients and the physicians who care for them by
supporting SB37.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2001 LEGISLATIVE SESSION Bill Version: SB 37
0 Publish Date:
Revision DateATime (Note if correction): Dept. Affected: Law
Title "An Act relating to collective negotiation by BRU Civil Division
physicians with health benefit plans;..." Component Fair Business Practices
Sponsor Senator Pete Kelly
Requester Senate Judiciary Committee Component No. 2206

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Sen'ices 199.8 199.8 799.8 199.8 199.8

Travel 5.6 5.6 5.6 5.6 5.6
Contractual 135.9 135.9 135.9 135.9 135.9

Supplies 2.7 2.7 2.7 2.7 2.7

Equipment 13.0

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING 357.0 344.0 344.0 344.0 344.0 0.0

ICAPITAL EXPENDITURES | | | | |

CHANGE IN REVENUES ( ) 344.0 344.0 344.0 344.0 0.0 |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF 249.9
1005 GF/Program Receipts 107.1 344.0 344.0 344.0 344.0
1037 GF/Mental Health
Other (Specify Type)
TOTAL 357.0 344.0 344.0 344.0 344.0 0.0
Estimate of any current year (FY2001) cost: 0.0
POSITIONS
Full-time 2 2 2 2 2
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)

SB 37 provides a method farphysicians to dllectively negotiate cartain terms and coditias of antracts wirth a healithberefit
pln.  Ifan authorized third party negotiiates with the healith baeft plan, the subjectnatter of the necptiatias must be reviened
and gpproved by the attormey gereral, who then receives varias rgao—rts on the progress of the regotiatias. Once a negptiiated
antrect prgoosal Breeded, s to be reviened and approved by the attomey gareral, using gecificaitaia, within thirtydays.
The il provides thet registration fees Tar authorized third partiesvilll be establlishad to gopraximately equal the regullatory aosts far
the attomey gereral s oversight of joint nregotiatias between physicias and healthberefit plas.  The @l furtteraontains a
sunset provisian, repaalling the new program on July 1,2006.

Iferected, this kegiskation places abstantial resosihilities on the attomey gareral 1o goprove proposed regotiatias, nonitor
rgorts of on-going negotiiatias, and tomake avery fact intesive determinetion whether 1o ggprove or not approve a proposed
regotiiated aontract
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ANALYSIS CONTINUATION

withina very dort tine frare.  The economiic and patient care cetrinent or berefit aitaia tre attomey gererall isdirected tobase
gooroval or disggroval on will requiire significant analysis by exqpert health care econamilc assistane, as vell as adtirtiaal lecpl

resources.

Under thisall, conpeting physicians within the servige area of a health barefit plan can cllectively regptiate certain defined tems
and ardirtias oF antracts wirth the healith barefit plen.  Negptiatians can incluce fee and priice related tems and aodirtiaswhen
the healtth bereft plan has a market share greater then 15 percant inthe geographiic sarvice area of the regptiiating physicias.

ksdfficitto predict how many aotracts and rgoorts during a givenyear thet the attomey garerall s office vl have to revievand
goorowe. There are 2,060 licasad physicians anattly in lileState of Alada, and we aorsenatively estimate more then 7,000
heakth berefit plars villl be potan@ally subject tothishill. Given these numbers, we would anticiate the volume of olllective

iatias under the [l to be sigiificant enough tretwe villl need acbitiaall resources toconplete the reuired reviens and

gpoels.

The Department of Law anticipates a minimum ofone new fullHine equinallent attormey posiitian and one TullHae ecunallat
pargarofessiaal positianvilll be needed 1o handlle thisnew vorklced.  Extarsinve regulatian development villl be necessary 10
inplement the legiskation by defining terms and settirg farth the rigoorting requirenants thet authoriized third partiesvill be required
tosuanit norder o reduee, or prefersblly elimirete, inestigation tine duriing the 30 day reviewperiad. Once regulatias are
aoplete, hese positiaswilll perform the necessary inestigatim, review, and antitristanalyses on the cllective bargaining
rgoorts sumirtted by the authorized third party, and represant the state when decisians of the attomey gereral are drallegd.

Requests farggoroval of proposed negotiatias and review of negptiated aontracts by the attormey gereral are unlikely tobe
soreed evenly throughout the course of a year. Insteed, they maly come atany time, and nany wvolure. Thus, we assume itwill
be more effidat o hire eqeert health care econamiic assiistance by arntract on an as needed kesis. $100,000 & included far
autsice exert asts (500 haurs atan estinated average asst of R0V/haur).

In-house estinates are based on the departnent™s FY 2002 stancard fullHine equinallent attormey and pargorofessiaal sdedules,
which incluce derical sygoort, comuniicatiions, spece, yplies, data processing, and other nomal overhead expenses. (FTE
attorey: $141,776, FTE pargorofessiasl - $£2,2.3)).  Each position estinate also inclutes an actiitiaal $6,500 faroe-tine
equipment purchases and $6,000 fardirect case asts, assts ttatcannot be incluced intte rate as overheed.

The hilll assumes fees Tartre registration of authorized third parties villl be esteblished to coverthe aost oF the program upon
inplerentation.  Intre fashyear, il tae saveral months o establish the regulatory framenork.  During thistine, no feeswilll be
gererated. General funds are necessary farthe fastyear o inplement the pr™*-am, atwhich pint, the feesvilll be ssttocover di
progran asts. The Department of Law estinates, based on Teas” eqeriane, tatat lesstnine morths vill be recuired toget
regulatios inplace. Accordiingly, funds are it 70/30 gereral fund and generall fund program receiipts inFY 2002.
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OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007

Personal Services 23.6 23.6 24.1 24.6 25.1 25.6

Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

1.5 15 1.5 15 15 15
5.0

30.1 25.1 25.6 26.1 26.6 27.1

CAPITAL EXPENDITURES | i | |

CHANGE IN REVENUES ( ) | | | | | T

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF 30.1

1005 GF/Program Receipts 25.1 25.6 26.1 26.6 27.1
1037 GF/Mental Health
1156 RSS

TOTAL 30.1 25.1 25.6 26.1 26.6 27.1
Estimate of any current year (FY2001) cost: 0.0
POSITIONS
Full-time 1 1 1 1 1 1
Part-time
Temporary
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A part-tine adninistrative clark Wl positian isneeded inorderto gatherand rgoortthe health barefit plan market share infomatian
reguired under Sec. 23.50.020 EXB)- page 4, lires 12813. This positicmwould be resaosible fardevelgping and sending aut
angs, regesting data fram over 18,000 enployors inthe state and farperforming reasoneblleness checks on tre cata
shnitted, entering the data intba soreadshest, and develgping the requirad maiket share gaorts. Since the Divisian of Insurance
does nothave regulatory auttority over health barefit plans (@ployers), itisanticipated tretemployers vill be reluctent o respond
Btre suney (@out30% response rE). Therefore, a sigifiatamount of thisemployee s tine santicipated tobe spertt
follovirg up with emplayers who do rot respond o the suney.
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TONY KNOWLES, GOVERNOR
DEPARTMENT OF LAW ‘
1031 WEST 4T A VENUE, SUITE 200
ANCHORAGE, ALASKA 99501-5903
OFFICE OF THEATI'ORNEY GENERAL PHONE: (907)269-5100
FAX: (907)276-8554

February 5, 2001

Senator Robin Taylor

Chair, Senate Judiciary Committee
Mailstop: 3100, Room 30

State Capitol

Juneau, AK 99801-1182

Re: SB 37 - Physician Negotiations with Health Benefit Plans

Senator Taylor:

This letter responds to questions raised during the Senate Judiciary Committee
hearing held January 22, 2001, at 1:30 p.m. regarding SB 37, “An Act relating to
collective negotiation by physicians with health benefit plans . .. .* During the hearing,
two specific questions were asked of the Department of Law: (1) How have other states
dealt with antitrust issues for this type of legislation? and (2) Are health benefit plans
exempt from antitrust laws, and if so, doesn’t SB 37 essentially “level the playing field"
between physicians and health care plans? Wc will address each of these questions

separately.

l. How have other states dealt with antitrust issues for this type of
legislation?

On December 15, 1995, the Washington State Attorney General’s Office, with the
assistance of economic, management, and policy experts, made a report to the
Washington State Legislature (the “Washington Report”) jn the role of antitrust
immunity in Washington’s health care market. The purpose of the report was to
“examine the issue of whether antitrust immunity should be granted to allow certain
activities by health care providers and purchasers which might otherwise violate state or
federal antitrust laws.”1 According to the report, eighteen states had statutes (at that time)

1 The report is 89 pages in length, with an additional 100 page> of appendices. The executive summary

and selected portions of the report are attached.

Requested
Information



January 30, 2001

Senator Robin Taylor
Pago 2

Chair, Senate Judiciary Committee

that provided for some degree of antitrust immunity for health carc providers. These
statutes represent a broad range of approaches to providing antitrust immunity in various
circumstances. Some statutes, for example, restrict joint activity to rural areas while
others apply only to hospitals. None of the statutes reviewed in the Washington Report
provide for the kind of collective negotiation among physicians contemplated by SB 37.
A summary of the laws in these eighteen states as of 1995 is included with the attached

materials.

Wo have reviewed the state statutes identified in the Washington Report, as well
as other state statutes to identify other states that have adopted laws that allow collective
negotiation among physicians in a manner similar to SB 37. Wc could identify only two
states with similar legislation - Washington and Texas. One other state, New Jersey, and

the District of Columbia have comparable bills pending.
A. Washington Stcie Law.

In 1997, partially as a response to health care reform and the creation of HMO’s,
Washington enacted legislation that significantly changed its health care laws. Revised
Code of Washington (“RCW") 43.72.300 - .310 was amended to recognize that
competition among health care providers, facilities, payers, and purchasers could have
beneficial consumer impacts, and provides antitrust immunity to certain health care
entities who engage in activities authorized under the statute. The statute does not,
however, allow any activity that would result in a per se violation of state or federal
antitrust laws. This essentially forbids agreements among competitors that relate to price

or discount terms and forbids strikes and boycotts.

Before collective negotiations can occur in Washington, a health carc entity must
make a request to the Department of Health to obtain an informal opinion from the
Attorney General as to whether the proposed conduct is authorized. The request must
contain a comprehensive description of the proposed activity, how it will meet the goals
of health care reform, and the nature of the continued supervision and oversight necessary
to ensure that benefits from the proposal outweigh the disadvantages. See Title 245
Washington Administrative Code (“WAC”), Ch. 245-01 and 245-02.

After it receives an opinion from the Attorney General, the Department of Health
may authorize the proposed conduct. If the Attorney General determines the conduct is
not authorized, the health care entity can petition the Department of Health for review
and approval of such conduct in accordance with a specific set of rules and procedures
under Washington’s Administrative Procedures Act (RCW 34.05 et seq.) that allow for
an adjudicative proceeding. If the Attorney General determines the conduct is
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authorized, the opinion must include: (1) a description of the continued oversight the AG
believes is necessary to ensure the proposal continues to be authorized, (2) the form of
annual (or more frequent) progress reports that will allow continuing evaluation, and (3)
the types of data the Attorney General believes arc necessary to evaluate continuing

conduct.

In summary, Washington’s statute and related regulations arc strictly construed so
that per se violations of state and federal antitrust law are not allowed (i.e., negotiations
over fees cannot occur) and proposed negotiations among competitors for other (non-fee)
terms require approval from the Department of Health and the Attorney General. A
petitioner can challenge a rejected request through an adjudicatory process established

through the Department of Health.
B. Texas La)i>.

Chapter 29 of the Texas Insurance Code was added in 1999. This legislation, like
SB 37, is patterned after the American Medical Association (“AMA”) “model” draft and
provides antitrust immunity for joint negotiations by physicians with health carc plans.
This law is the first of its kind in the country. The “findings and purpose” provision of
the statute recognizes that in some cases health plans dominate the market to such a
degree that fair negotiations between physicians and health plans are unobtainable absent
joint action on behalf of physicians. The Texas legislature found it necessary to authorize

joint negotiations where such imbalances exist.
The salient features of the law are as follows:

1 The law applies only to health plans that provide benefits for
medical or surgical expenses incurred as a result of a health
condition, accident, or r-ickness, and not for several other types of

plans.

2. Competing physicians within the service area of a health plan can
meet and discuss several non-fee terms.

3. Competing physicians cannot meet and discuss price terms unless
the health plan has substantial market power and the price terms to
be negotiated have already affected or threaten to adversely affect
the quality and availability of patient care. The Attorney General
determines what constitutes substantial market power.
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4. Competing physicians can communicate with each other, but not
with a health plan except through an authorized representative.

5. Before a representative can negotiate with a health plan, it must
provide a report to the Attorney General identifying several items of
information. After negotiations, the representative must provide the
Attorney General with a copy of the proposed agreement or notify
the Attorney General that negotiations have failed.

6. The Attorney General must either approve or disapprove an initial
filing or proposed contract within 30 days. If the initial filing or
contract is disapproved, the Attorney General must provide a written
explanation of any deficiencies and a statement of specified remedial
measures that would allow such deficiencies can be corrected.

7. The Attorney General can approve an initial filing or proposed
contract only ifthe ATTORNEY GENERAL determines the benefits
of the proposal outweigh the disi “vantages from a reduction in

competition.

S. Joint negotiations arc limited to no more than 10 percent of the
physicians in a health plan’s geographic service area (with limited

exceptions).

9. Physicians are prohibited from any cessation, reduction, or limitation
of health care services.

10. Physicians may not negotiate with a plan to exclude, limit, or
otherwise restrict non-physician health care providers from
participation in a health benefit plan based substantially on the fact
that the health carc provider is not a licensed physician.

The Texas Attorney General drafted regulations to implement this law that were
adopted in May 2000. The regulations are comprehensive and require an application for
both fee and non-fcc-rclatcd negotiations to include over 40 categories of information.
The Attorney General is then required to conduct an independent investigation to
determine whether the proposed negotiations are appropriate and provide approval or
disapproval within 30 days. The Texas regulations are attached.
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Since the adoption of the above regulations in May 2000, there have been no
applications submitted for joint negotiations. Even though the application fee is set at
$4,000, the legislature intended application fees to cover the Attorney General’s cost of
administering the statute, which is estimated to be $500,000 annually. In addition, there
is some speculation that the Texas law will be challenged soon.

2. Summary of Washington and Texas lam compared with SB 37.

Washington’s approach to this law was to apply antitrust immunity only to joint
negotiations that arc not per se illegal under state and federal antitrust laws. This
removes any fee-related negotiations from the protections of the statute. Even then,

Washington has established a fairly comprehensive review procedure that requires active

state involvement, including continuing review and investigation of contracts, to

determine whether such contracts remain beneficial.

Texas allows fee-related joint negotiations, subject to review and approval by the
Attorney General, only when an imbalance in market power is demonstrated. No more
than 10 percent of the physicians within the geographic service area of a health plan can
be represented in the negotiation. Texas regulations require submission of comprehensive
information by an applicant who intends to engage injoint negotiations.

SB 37, unlike Washington’s statute, allows fee-related negotiations. Unlike the
Texas law, SB 37 allows at least 30 percent of the physicians within the geographic
service area of a health plan to collectively negotiate whenever a health plan has at least
15 percent of the market share as measured by covered lives, or within a particular
service area when all its segments are added together. SB 37 places the burden on the
health plan to rebut this statutory presumption, while the Texas law requires physicians to

demonstrate thatjoint activity is necessary.

Finally, SB 37 does not provide for the type of active state supervision and
involvement that would satisfy the federal state action immunity doctrine. The level of
state oversight and involvement evidenced in Washington’s law may be sufficient, but
has not been tested. It is doubtful whether the Texas statute and regulations will satisfy

the state action requirements.
3. Are health plans exemptfrom antitrust laws?

The issue of health carc insurers’ “exemption” from antitrust law is a result of the
McCarran-Fcrguson Act, 15 U.S.C. 8§ 1011-1015. There is a widely held misconception
that this Act exempts the insurance industry from all forms of antitrust liability. The Act
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provides that the Sherman, Clayton, and FTC Acts (the primary sources of federal
antitrust law) are only applicable to the “business of insurance” to the extent that such

business is not regulated by state law.

The U.S. Supreme Court has articulated various elements that must be met before
the exemption will apply. First is the express statutory requirement that the conduct be
regulated by the state. Second, the conduct must qualify as the “business of insurance,”
which has three key subparts: the conduct (1) must be concerned with “spreading and
underwriting policyholder risk,” (2) must be an integral part of the policy relationship
between an insured and its insurer, and (3) must concern entities within the insurance
industry itself. Finally, even if the conduct is regulated and constitutes the “business of
insurance,” it is nonetheless subject to Sherman Act liability it consist of a boycott,
coercion, or intimidation. Group Life and.HeaIth Ins. Co. v. Royal Drug Co., 440 us.
205 (1979); Union Labor Life Ins. Co. v. Pireno, 45s u.s. 119 (1982); Hartford Fire Ins.

Co. v. California, 504 u.s. 764 (1993).2

From the above, it is impossible to speak of “health plans” in the same sense as wc
refer to insurance companies, and the two should be distinguished. The term *“health
benefit plan” as used in SB 37 is defined (by reference to AS 21.54.500) to mean an
“employee welfare benefit plan as defined in 29 U.S.C. 81002(1) (ERISA), and includes
a “plan, fund, or program" that provides medical care to employees directly or though
“insurance, reimbursement, or other method.” Accordingly, both insured and self-insured
“health plans” are included within this definition. Only those plans that meet the
McCarran-Ferguson Act requirements, including the requirement that the plan’s conduct
is the “business of insurance” will be exempt from antitrust scrutiny. We could find no
case law that discussed whether employer health plans (much less self-insured plans)

meet the requirements for exemption under the Act.

. Examples of conduct that is not exempt from antitrust review can be found in
Pireno, SUpra (peer review committee established to review reasonableness of
chiropractic treatments not exempt) and Hartford, SUpra (conduct by defendants that
forced primary insurance carriers to adopt policy terms favoring commercial liability
coverage was a “boycott” not subject to protection). In a 19S3 Ninth Circuit case, the
court held a regional health care provider that offered prescription drugs to its members at
a discount was exempt from antitrust review under the McCarran-Ferguson exemption
because the sales (1) were pursuant to health care policies regulated by the state; (2) were

2 AS 21.36.080 also forbids a person from entering into an agreement to commit an act of boycott,
coercion, or intimidation resulting, or tending to result in, unreasonable restraint of, or monopoly in, the

business of insurance.



January 30, 2001

Senator Robin Taylor
Page 7

Chair, Senate Judiciary Committee

part of the broader “spreading of risks” for health carc; (3) concerned the relationship
between the insurer and insured; and (4) were confined to transactions between the

insured and insurer. Klamath-lake Pharmaceutical Ass 'n v. Klamath Medical Service
Bureau, 710 F.2d 1276 (9th Cir. 1983).

Similarly, the McCarran-Ferguson Act was held to shield a Blue Cross

organization with respect to assorted practices that had been reviewed and approved by
state regulators, 0ceaN State Physicians Health Plan, Inc. v. Blue Cross and Blue Shield
OthO(fe sland, ss3 F.2d 1101 (1st Cir. 1989). In that case, the plaintiff was a health
financing HMO that entered a market where Blue Cross had significant business. Blue
Cross responded by countering with a competing HMO tailored to match the plaintiffs
service at a reduced price for employers who agreed to use the Blue Cross/HMO

combination. The First Circuit held this conduct was exempt from antitrust challenge

because Blue Cross met the “business of insurance” test.

Recently, the antitrust division of the Department of Justice challenged contractual
provisions imposed on dentists in R.hode Island (UNited States v. Delta Dental of Rhode
Island, 943 F. Supp. 172 (D. Rhode Island 1996)) and certain hospitals in the Cleveland,
ohio area (United States v. Medical Mutual ofOhio. Inc., No. 1:98-cv-2172, (N.D. Ohio

2000)).

Except for the limited circumstances outlined in the McCarran-Ferguson Act as
narrowly interpreted by the U.S. Supreme Court, the same state and federal antitrust laws
that apply to other industries apply to health care insurers. Depending on the specific
circumstances of each particular “health care plan,” the exemption may or my not apply.

4, Conclusion.

The Department of Law continues to have serious antitrust concerns with SB 37.

To comply with the requirements of the state action immunity doctrine, the bill must
that allow for significant and active state oversight. Other states have

include provision
law does not allow joint

no history \ legislation of this kind. Washington’s
negotiations by physicians on price terms, and it includes provisions for active state
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oversight for non-price negotiations. Texas’ law requires the state Attorney General to
review and approve initial applications and proposed contracts, but its new regulatory
structure is untested against the state action doctrine and may not provide the level of
active state involvement required for antitrust immunity.

Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL

Assistant Attorney General

CES/sjm
Enclosures

cc: Senate Judiciary Committee Members
Senator Pete Kelly
Mike Abbot, Governor’s Legislative Director
Chryslal Smith, Legislative Liaison, Department of Law
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THE ROLE OF ANTITRUST IMMUNITY IN THE WASHINGTON STATE
HEALTH CARE MARKET

. EXECUTIVE SUMMARY

The Legislature directed the Attorney General to examine the issue of whether antitrust
immunity should be granted to allow certain activities by health care providers and purchasers
which might otherwise violate state or federal antitrust laws. This report presents the arguments
for and against immunity and provides empirical evidence of the role competition has played in
the health care service market in Washington.

Representatives of the various segments of the health care industry were invited to
provide input and submitted information in support of their claims for immunity. Several strong
arguments were made in favor of immunity. Providers fear antitrust prosecution and claim such
fear freezes their ability to move forward in the development of managed care programs. They
claim that the antitrust laws prevent the development of seamless delivery systems which would
result in better patient care. The need for a "level playing field" between providers, or
providers and third party payers, was also cited as an argument for immunity. Finally, it was
noted that many rural areas simply do not have the population base to support competition and
thus it is argued that immunity should be granted for rural activities.

Opponents of immunity fear that it will result in higher prices and a decrease in quality
and services. Competition is seen as a critical ingredient in the cost-conscious health care
industry, with or without managed care. Immunity opponents also note that a regulatory scheme
would be necessary to replace antitrust enforcement, to prevent marketplace abuses. Such a
regulatory scheme would be costly and creates inflexibility in the system.

Empirical data and the economic study of Washington markets demonstrate significant
beneficial effects from the presence of competition in Washington, for both the hospital and
physician markets. Purchase data has been analyzed, along with anecdotal information. Based
on Lhe data provided, economics do not seem to support an argument for immunity. ¢

Similarly, a review of the case law and enforcement guidelines in this area demonstrates
that the perception of the threat, of antitrust enforcement is much greater than would seem
warranted by the actions taken. Many of the activities for which immunity is requested are
already permissible under current antitrust law and enforcement guidelines.

The grant of antitrust immunity, especially in cases involving price-fixing and
monopolization, could have a very significant impact on the competitiveness of managed care
programs. Therefore, the benefits to be derived from immunity should be real, measurable and
substantial. We were not presented with a single example by those in favor of immunity to
support the existence of clear and measurable benefits to consumers that would result from
activities permitted only if immunity is granted.

If the legislature deems that immunity is necessary, a wide variety of options exists. We
have provided a comprehensive review of the immunity statutes passed by other states, as well
as a survey of what state and federal enforcement action has been taken. The variety of
approaches highlights the complexity of addressing this issue for the health care industry.
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immunity.

IX.  THE NEED FOR AN IMMUNITY STATUTE AND THE STATUS OF IMMUNITY IN
OTHER STATES

A. Progress in the Health Care Industry in States With and Without Antitrust Immunity

The Attorney General was also directed to "include a summary of how other states have
allowed for greater coordination and consolidation of health care services without such additional
immunities."T’

Pleas for immunity have been premised in part on the argument that antitrust enforcement
is impeding the development of health care. As noted above, antitrust proponents argi.'~ the
opposite: that without the protection of antitrust laws, innovation in this area would have been

stifled, preventing the development of the managed care networks we see today.
It is difficult to find baseline, statistics to measure the progress of developments in the

health care area. States do not routinely keep statistics on what developments have taken place
even if they have an immunity statute. Thus, wc have no way of measuring progress. Although
wc generally assumed that the health care industry did not stagnate in the thirty-two states
without immunity, we had little comparative data upon which to draw conclusions.

We were unable to find support for the proposition that the antitrust laws have "chilled"”
progress.I® As commentator David Burda has noted, "in fact, the overwhelming amount of
evidence indicates that hospitals, with a few notable exceptions, have done just about anything
they’ve wanted."}D Based on American Hospital Association data, Burda notes that nearly 300
hospitals engaged in collaborative ventures, and notes that nearly 200 hospital mergers occurred
between 1980 and 1991.M4  Although 44% of CEOs surveyed claimed that antitrust
enforcement had slowed their plans. 72% said they were still planning to share services with
another hospital and 52% disagreed that antitrust enforcement had a chilling effect.j: In
contrast, only 27 of 229 hospital mergers were investigated by the DOJ and FTC during the

7*1995 Wash, Laws Ch. 267, § 9.

WWe attempted to elicit information concerning hospital mergers from the American Hospital Association, but none
was received prior to the publication of this report.

|ADavid Burda, Mergers Thrive Despite Wailing About Adversity, Modem Healthcare, October 12, 1992, at 26.

|4,1d. at 26-27. From 1981 to 1991, the FTC and the DOJ reviewed 307 Hart-Scott-Rodino filings for acute carc
hospital mergers. The agencies did not report how many filings actually resulted in mergers. General Accounting
Office, Health Care: Federal and State Antitrust Actions Concerning the Health Care Industry. 8-9 (1994).

I4David Burda, Mergers Thrive Despite Wailing About Adversiry. Modem Healthcare, October 12, 1992, at 26.
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1987-91 time period, leading to only 3 actions.¥8 Similar statistics for both state and federal
enforcement are discussed below.

We also attempted to elicit examples from the Washington State Medical Association,
Washington State Hospital Association, and the Office of Rural Health, demonstrating
procompetitive transactions which would be prohibited by the antitrust laws. We did not receive
any examples, although all of these groups expressed fear of antitrust enforcement as a primary

concern.
B. The Status of Immunity in Other States

If the Legislature chooses to maintain a procedure for state action immunity, a wide range
of options exists. Our survey revealed that immunity provisions ranged from the extremely
limited such as joint activity for purposes of organ transplantation procedures, to the extremely
broad, such as the scheme present here in Washington. Table IX.B. illustrates the variety of
immunity statutes.

Eighteen states have statutes providing some degree of antitrust immunity for health care
providers. 4 The general legislative purpose of these statutes is to provide the citizens cf the
states with better health care, generally measured as an improvement in the quality, access, or
cost efficiency of health care. The legislatures believe that offering some type of antitrust
immunity to health care providers will allow those providers to supply better health care.

Although the eighteen different legislatures passed the antitrust immunity statues with the
same general purpose, the statutes represent the approaches of eighteen different legislatures to
a complex problem. As a result, the statutes exhibit a great deal of variety. There are several
issues that arise commonly among the statutes, but not all of the issues are necessarily addressed

in each statute. These general issues are:

1 The identity of the providers offered immunity;
2) the type of activity granted immunity by the statute;
3) the identity of the state agency that grants immunity.

|91d. at 30. citing Charles James, Assistant Attorney General of the DOJ; General Accounting Office, Health Care:
Federal and State Antitrust Actions Concerning the Health Care Industry. 8-9 (1994). W realize the AHA numbers and
the FTC/DOI numbers do not correspond precisely. This is part of the problem we encountered in searching for base

data on mergers.

"“The nineteenth state, Florida, repealed its immunity statute as pan of the repeal of its health care reform act. Two
states. Massachusetts and Michigan, currently have pending antitrust immunity statutes for health care providers.
Proposed antitrust immunity statutes failed in Maryland, Missouri, and New Jersey.

There are several excellent articles addressing the antitrust immunity statutes. See James Blumstein, Health Care
Reform and Comnetine Visions of Medical Care: Antitrust and State Provider Cooperation Legislation. 79 Cornell L.
Rev. 1459 (1994); General Accounting Office, Health Care: Federal and State Antitrust Actions Concerning the Health
Care Industry: GAO/HEHS-94-220 (1994); Robert Langer, The Relationship Between the State Action Immunity
Doctrine and State Provider Collaboration Statutes, address presented to the National Health Lawyers Association,
Washington D.C. (Feb. 16 1995); Sarah Vance, Immunirv for State-Sanctioned Provider Collaboration after Ticor. 62

Antitrust L.J. 409 (1994).



4) the role of the state attorney general;

5) the criteria the state agency uses to decide whether to grantimmunity;
6) the standard of proof the agency applies to tne criteria: and
7 the statement of clear articulation and onge.ag supervision required to satisfy the

state action immunity doctrine.

The first issue is the identity of the providers to whom antitrust immunity is granted. At
a minimum, all eighteen of the statutes provide immunity for some hospital transactions. Oregon
is the most restrictive, allowing only certain hospitals to operate ajoint venture for performing
heart and Kkidney transplantations.

Ten statutes also include joint activity by other types of health care providers. Generally,
these statutes include providers such as physicians, nursing homes, home health care agencies,
and ambulatory surgical centers.l South Carolina even includes health care purchasers.
Washington’s statute is very broad, and covers activity proposed by certified health plans, health
carc facilities, health care providers, or any other person. ¥ Two states, Kansas and New York,
allow immunity only for providers in rural areas.

The second issue is the type of activity immunized by the statute. Twelve of the statutes
provide immunity forjoint ventures only. Two provide immunity for joint ventures and mergers.

Georgia’s statute addresses only mergers. Three states, including Washington, permit other
activities such as cooperative agreements. Washington’s statute specifically provides potential
immunity for "conduct that could tend to lessen competition in the relevant market." 47

The third issue is the identity of the state agency that grants the immunity. Under all 18
statutes, the hospitals or providers must apply to the proper agency for approval. In many of the
states, the approving agency is the Department of Health or an agency with a similar title.
However, some go to the public health agency, and some states such as Washington and Colorado
have health boards which authorize the activity. L Under the Idaho statute, the attorney general
authorizes the activity.

The fourth issue is the role of the attorney general. Approximately half of the statutes
require that the granting agency consult with the attorney general. The power of the Attorney
General to act varies by state. At one extreme, the Idaho Attorney General authorizes the activity
and the North Carolina Attorney General can veto the proposed action. At the other extreme, five
slate statutes provide no specific role for the attorney general. Most statutes limit the attorney

general to giving an opinion, as does Washington’s.¥®
The fifth issue is the criteria the state agency uses to decide whether to grant immunity.

“’See table IX.B.
“*RCW 43.72.310(2)(a) (1994).
“’RCW 43.72.310(3) (1994), amended hv 1995 Wash. Laws Ch. 267, § 8(3).

“*RCW 43.72.310 (1994) and 1995 Wash. Laws Ch. 267 refer to the Health Carc Commission. However, the
Commission has been replaced by the Health Carc Policy Board.

“’RCW 43.72.310(1). amended by 1995 Wash. Laws Ch. 267, § 8(1)
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Generally, the granting agency is directed to balance the benefits of the proposed activity against
the disadvantages. The statutes for the most part base the definition of benefits on the public
health triad of quality, access, and efficiency. The cooperative action must improve the quality
of health care, create greater access to health care, or result in greater efficiency in health care
and thus lower costs to the citizens. Many statutes list additional benefits, such as the
preservation of hospital services in geographic proximity to communities and the avoidance of

the duplication of services.
Once the agency determines that these benefits will occur, the benefits must be weighed

against the disadvantages of allowing the cooperative activity. Examples of disadvantages are
reductions in competition, adverse effects on quality or access, adverse impacts on the ability of
health care payers to negotiate competitive contracts with hospitals and providers, and the

possibility of arrangements less restrictive of competition.
At one extreme, Georgia's statute does not address any benefits or disadvantages.

Conversely. Washington’s statute lists as benefits quality, the avoidance of duplication of
resources, utilization, and cost efficiency. 2 As to the latter two, it also lists the facilitating
of information exchange on performance, the simplification of negotiations, and the reduction of
transaction costs.B These benefits are to be weighed against the disadvantages of reduced
competition, adverse impact on quality, availability, or price of health care services, and the

availability of less restrictive arrangements.'s:
The sixth issue is the standard of proof the agency applies to the criteria. At least six

states demand that the applicants show by "clear and convincing"” evidence that the benefits will
outweigh the disadvantages. Many other states ask only that the benefits be "likely" to outweigh
the disadvantages. Finally, several states have no provision for the standard of proof.
Washington's statute requires a "strong showing” that the conduct is likely to achieve the

benefits. 1B
The seventh issue is the statement of clear articulation and degree of active supervision,

which must be mandated to meet the requirements of the state action immunity doctrine. Most
of the statutes do clearly articulate the state’s intent to displace competition.’31 Washington's
statute declares an intention to displace competition and to immunize activity approved pursuant

to the statute.5
It is unlikely, however, that all of the states require sufficient active supervision to meet

" RCW 43.72.310(4) (1994).
”'Id.

Hid.

mRCW 43.72.310(2)(a) (1994).

'«‘Sec California Retail Liquor Dealers Ass'n v. Midcal Aluminum. Inc.. 445 U.S. 97 (180), supra: pp. 12-13.

" RCW 42.73.300 (1994).
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the standards of Ticor.J®H Some states make no mention of supervision- Many other statutes
provide only that the agency or attorney general may require reports. Washington and a feu-
other states specifically require active supervision.1 The lack of adequate state supervision
could be one of the reasons why health care providers have not used the immunity .statutes in

most states where they are available.13
Our survey demonstrates that a wide variety of options is available for implementing an

immunity process if one is deemed necessary. Our present statute could be maintained in its
broad form, or it could be narrowed in some fashion. However, care should be taken, as with
the present statute, to both clearly articulate an intention to displace competition and provide for

meaningful, acdve supervision of any approved conduct.

I5See Federal Trade Commission v. Ticor Title Insurance Co.. 112 S. Ct. 2169 (1992), supra, page 13-14.

|, 7RCW 43.73.310(6) (1994).

15l For astrong presentation of this argument, ~ce Robert M. Longer, The Relationship Between the State Immunity
Doctrine and State Provider Collaboration Starutcs. Address to the National Health Lawyers Association, Washington

D.C. (February 16, 1995).
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STATE*

AColorado

Florida
REPEALED

Georgia

Idaho

Kansas

ACTIVITIES
COVERED

Joint ventures

Joint ventures

Mergers

Joint ventures

Mergers and joint ventures
in rural health networks

TABLE 1XB.

ANTITRUST IMMUNITY STATUTES

PROVIDERS COVERED

Hospitals

Certified rural hospitals and
other

certified rural health care
providers

Specified county hospital
authorities

Hospitals, physicians and
other health
care providers

Hospital, physicians and
other health
care providers in rural areas

STATUTE(S)

The Hospital Efficiency and
Cooperation Act (1993 Colorado
Sess. Laws p. 1888); Colorado

Rev. S

tat 8§ 25.5-1-501 to -516

(1995); (original version at
Colorado Rev. Stat. §8 24-32-2701
to -2715 (1993)).

Health

Florida Laws ch. 93-129); Fla. Stat.

Ann.
FI Leg

The Hospital Authorities Law (1993

Georgi

Reform Act of 1993 (1993

5 395.304 (REPEALED BY
is 95-146, s 18 (1995)).

a Laws p. 1020); Ga. Code

Ann. § 31-7-72.1 (1994).

Session Law Chapter 283 Regarding

Idaho Health Care Planning Act

(1994

Idaho Sess. Laws ch. 283);

Idaho Code 88 39-4901 to -4903

(1994).
Health

Care Provider Cooperation

Act (1994 Kansas Sess. Laws 153);

Kan. S
(1993).

tat. Ann. 88 65-468 to -472

ACTIVITY IF ANY

None

None

None

No activity. No
funding for
implementation
authorized.

None



Maine

Minnesota

9 Montana

Nebraska

New York

North Carolina

Joint ventures

Mergers and joint ventures

Joint ventures, mergers,
and consolidations

Joint ventures

Joint ventures and
integrative arrangements

Joint ventures

Hospitals

Hospitals, health care
providers, and
health carc purchasers

Hospitals and physicians

Hospitals and health care
providers

Hospitals, physicians and
other health enre providers
serving rural areas

Hospitals (and other persons
in a joint venture with a
hospital)

6/

Hospital Cooperation Act of 1992
(1991 Main Laws c. 814, sec. 1)
Maine Rev. Stat. Ann. ch. 405-D
(West 1993); Me. Rev. Stat. Ann.
title 22 8§ 1881-1887 (1994).

The Minnesota Integrated Service
Network Act (1993 Minnesota Laws
ch. 345, art. 6, sec. 14); Minnesota
Stat. Ann. 8§ 62J.2912 to :2921
(1994).

An Act Providing for Universal
Health Care Access (1993 Mont.
Laws ch 606); Mont. Code Ann. §§
50-4-601 to -612 (1994): (amended
by 1995 Mont. Laws ch 378).

The Health Care Facility-Provider
Cooperation Act (1994 Nebraska
Laws 1223); Neb. Rev. Stat. §§71-
7701 to -7711 (1994).

Cooperative Programs and Networks
in Rural Areas Act (1993 New York
Laws ch. 731); N.Y. Pub. Health
Law 45 8§ 2950-2958 (McKinney
1993, 1995 Interim Update).

Hospital Cooperation Act of 1993
(1993 North Carolina Sess. Laws

ch. 529); N.C. Gen. Slat. 88 13IE-
192.1 to -192.13 (1994).

One application
approved - Joint
venture on MRI unit

One application
approved - Merger of
two hospital systems

None

None

None

None



witft *4 r -u, e*-

North
Dakota

Ohio

| Oregon

| South
| Carolina

Tennessee

Joint ventures and mergers

Joint ventures

Joint ventures

Joint ventures and mergers

Joint ventures

Hospitals, health care
providers, and third-party
payers

Hospitals

Hospitals (for heart and
kidney transplantations and
related services only)

Hospitals, health core
providers, and purchasers

Hospitals

Health Care Provider Cooperative
Agreements (1993 North Dakota
Laws ch. 263); N.D. Cent. Code §
23-17.5-01 to 17.5-11 (1993);
(Amended by 1995 N.D. Laws H.B.
1050).

Voluntary Cooperative Actions to
Improve Health Care (1992 Ohio
Laws 209); Ohio Revised Code
Ann. sec. 3727.21 to .24 (Baldwin
1995).

Cooperative Program on Heart and
Kidney Transplants (1993 Oregon
Laws ch. 769); Or. Rev. Stats. §§
442.700 to .760 (1994).

South Carolina Health Care
Cooperation Act, 88 44-7-500 to -
590 of the Code of Laws of South
Carolina (1994).

Hospital Cooperation Act of 1993
(1993 Tennessee Public Acts ch.

331); Tenn. Code Ann 88 68-11-
1301 to-1309 (1994).

None

None

None

None

None



Texas

Washington

Joint ventures

(1) Cooperative
agreements

(2) Cooperative
agreements, including joint
ventures, acquistions, and
mergers

linspitals

Rural hospital districts

Health plans, health care
facilities

including hospitals, and
health care

providers

An Act Relating to Cooperative
Agreements Among Hospitals (1993
Texas Sess. Law Serv. ch. 638
(Vernon)); Tex. Health & Safety
Code Ann. 8§ 313.001 to .008
(1993); Recodified as Tex. Health &
Safety Code Ann. 88 314.001 to
008. by Tx. Legis. Ch. 76, §
17.01(25) (1995).

Act Relating to Cooperative
Activities of Local Governments
(1992 .Washington Laws ch. 161);
Wash. Rev. Code 8§ 39.34.030 to
.060 and Wash. Rev. Code §8§
70.44.450 to .460 (1994).

Washington Health Services Act of
1993 (1993 Washington Laws ch.
492); Wash. Rev. Code § 43.72.310
(1994): (Temporarily suspended bv
1995 Washington Laws ch. 267, §

9).

None

None

Eleven petitions: 2
approved, 3 pending,
6 withdrawn.



Hospitals, physicians, and 1991 Wisconsin Act 250 Regarding  None

other health providers Health Care Cooperative
Agreements, September 1992 (1991
Wisconsin Laws Act 250) Wis. Stat.

§ 150.84 to .92 (1995)

Wisconsin Joint ventures

Thus, neither state is included in either the chart or the text. The lowa Health Insurance Purchasing Cooperative Project. 1993 lowa Acts.
Ch. 158; lowa Code § 96.3.10 has also been excluded.

This is an updated version of the chart presented by Robert M. Lnnger in The Relationship Between the State Immunity Doctrine and State Provider
Collaboration Statutes. Address to the National Health Lawyers Association, Washington D.C. (Feb. 16, 1995).
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C. State Enforcement Activity in the Health Care Industry and the Impact of an Antitrust
Immunity Statute

We next attempted to discover if the presence of antitrust immunity affected the number
of antitrust cases filed by state enforcement agencies. Our approach here was to first gather
information concerning the types of enforcement activities that have occurred in both immunity
and non-immunity states. Wc then compared the activity in the non immunity states with the
immunity states to see if there was a significant difference in the level of activity. Finally, we
compared the enforcement activity in the immunity versus non-immunity states to see if there was
a quantitative or qualitative difference in the enforcement actions taken.1®

Wec concluded that the absence or presence of an immunity statute had little effect on the
number or types of enforcement actions. The rate of enforcement actions challenging transactions
appeared to be no greater in the non-immunity states than in the immunity states. State attorneys
general filed only twelve formal stale antitrust enforcement actions in the health care field from
January 1994 to September 1995. Eight of those were filed in states without an immunity statute
in place, and four were filed in stales with immunity statutes, but outside of the immunity
process. Roughly half as many states have immunity as do not.J® Therefore, the rate of
antitrust filings did not appear to be lower for immunity states.d.

It is important to remember two things when examining the number of actions taken by
state antitrust enforcement officials. First, the number of actions taken as a percentage of total
activity that took place in the industry remains quite small. Thus, of the hundreds of transactions
that took place during the last two years, only a handful met with scrutiny and of those only a
few were challenged. Although we have taken the time below to explain the circumstances of
the challenges, far more transactions took place which were unrestrained and likely did not violate
state or federal antitrust laws. For example, according to our survey, since January 1994,
attorneys general nationwide have closed at least thirty-four investigations without further action.
Seventeen of those involved hospital mergers and an additional six involved health systems
mergers. Six involved alleged boycotts. @2

Second, private parties can challenge transactions and are not required to report such
challenges to their state antitrust authorities. This prohibits us from being able to report on the
number of private actions because many are settled or dismissed without our knowledge.

“The Wiashington- Attorney General based this part of the study in pan on a recent survey by the Nau'onal
Association of Attorneys General Health Care Antitrust Task Force. Twenty-three states provided written responses to
the survey. The additional state anomeys general, except for Wyoming's, who did not respond to calls, were contacted

directly by the Office of the Attorney General.

l10
Eighteen states have immunity statutes; thirty-two do not.

"Two of those enforcement actions were brought by the Florida Attorney General. The Florida legislature repealed
the Florida immunity statute in 1995. We kept the actions on the immunity statute table because the actions were
instigated and mostly resolved before the legislature repealed the statute.

"“Similarly, we have been apprised of approximately seventeen health care industry investigations currently ongoing,
approximately half of which involve hospital mergers.

1
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Although a few have come to our attention, we have not included them in our survey, nor do we
have a way of determining if their numbers were affected by the presence of an immunity statute.

1 Enforcement Activity in States Without Immunity Statutes

There are thirty-two states without antitrust immunity statutes for health care
providers. B8 Twenty-one of these thirty-two states reported no state enforcement activity in
the health care field. Those states are Alabama, Alaska, Arkansas, California, Delaware, Hawaii,
Illinois, Indiana, lowa, Louisiana, Michigan, Mississippi, Nevada, New Jersey, New Mexico,
Oklahoma, Rhode Island, South Dakota, Utah, Vermont, and West Virginia.

Seven attorneys egeneral reported eight consent decrees.®* Two involved hospital
mergers (Kentucky/DOJ and New Hampshire/DQOJ), two involved health system mergers (both
in Pennsylvania), one involved a boycott (Arizona), one involved 88 1 and 2 violations by a
Physician-Hospital Organization (Connecticut and the DOJ), one involved price-fixing and a
boycott by a doctor’s group (Virginia), and one involved monopolization concerns raised by a
physician group acquisition and the physicians’ steering of patients to ancillary services owned
by those physicians (Missouri).

In addition to the formal action taken, the attorneys general in non-immunity states also
took the following informal actions. Four assurances of discontinuance were negotiated by the
Massachusetts Attorney General; one involved monopolization concerns arising from a boycott
by an insurer and a hospital against another hospital, one involved a hospital merger, one
involving a Health Maintenance Organization merger, and one involved exclusivity concerns
arising from a "right of first opportunity” clause in a Physician-Hospital Organization contract.

There was also one voluntary compliance on a Physician-Hospital Organization "right of
first opportunity” contract clause (Massachusetts), and two out-of-court agreements, one
addressing exclusive dealings concerns by physicians (New Hampshire), and one focusing on

concerns regarding acquisitions by a health system (Missouri).
The Maryland Attorney General informally issued a business review approval of a home

health carc joint venture.

Of the sixteen formal and informal actions addressed, all were resolved through
negotiation of some form of settlement agreement which permitted the activity to go forward, but
with certain constraints. Notably, none of the transactions was subjected to a full trial on the
merits.
As the survey indicates, a great number of transactions arc taking place throughout the
country. Those drawing the attention of enforcement agencies include provider mergers, boycotts
and market power issues. Yet even those which have been the subject of action have been
allowed to occur under limited conditions. Based on the survey results and apparent outcomes,
it is difficult to state that health care industry activity has been stifled by enforcement in states
without immunity. In such slates, in those rare instances in which they have been problematic,

'""Wyoming does not have a statute, but did not respond to our investigation. Florida is now one of the thirty-two,

but is included with the immunity states because it brought antitrust actions before it repealed its statute.

'*See Table 1X.C.1.. infra.
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the problems have been successfully addressed by negotiated settlements between the parties and
the antitrust enforcement agencies.

Additionally, virtually every state attorney general has expressed a willingness to
informally meet with parties to discuss health care proposals and potential antitrust ramifications,
either through a business review procedure or in the normal course of business. We did not
report such discussions unless they resulted in some form of action because they were too

numerous to track. However, for both states with and without immunity, these informal

mechanisms are frequently used.
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TABLE IX.C.I

SITATI- ACTIVITY IN STATES WITHOUT ANTITRUST IMMUNITY STATUTES FOR HEALTH CARE PROVIDERS

Hospital Mergers

HMO Mergers

Health System
Mergers

Health System
Acquisition of
Hospital

Hospital Chain
Merger o

Boycott

Joint Venture by
Home Health
Providers

8 2 Exclusive
Dealing

Consent Decrees

2 (Kentucky, New
Hampshire)

2 (Pennsylvania)

1 (Arizona)

Assurance of
Discontinuance

1 (Massachusetts)

1 (Massachusetts)

1 (Massachusetts)

Settlement
Agreement

1 (New
Hampshire)

Voluntary
Compliance

Informal
Business
Review

1 (Maryland)



§ 2 Acquisitions

| 8 1 Restraint or
1Trade

| "Right of First
Opportunity"

§ 2 Steering
.Patients to
Ancillary
Services

PHO Restraints
of Trade

Physician Group

j\:Ierger

Consent Decrees Assurance of
Discontinuance

1 (Virginia)

1 (Massachusetts)

1 (Missouri)

1 (Massachusetts)
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Agreement

1 (Missouri)

Voluntary Informal
Compliance Business
Review

1 (Massachusetts)



2. Health Care Enforcement in States with Immunity Statutes
a. Health Carc Activity Approved Pursuant to an Immunity Process

Three states with antitrust immunity statutes, Maine, Minnesota, and Washington, have
approved activity under those statutes. Maine and Minnesota have each granted one approval,
both of them in 1993. Maine approved ajoint vcnture'for the purchase of an MRI and Minnesota
approved the merger of two hospitals. Washington is. by far the most active state. The
Washington Health Policy Board has received petition for five transactions and has approved two
as of this date, with the last tiireer currently under advisement As noted above, there were eleven
petitions filed originally, but six were withdrawn with the transaction still proceeding. The
activities approved include a joint venture by the two hospitals in Spokane to support a new
Rehabilitation CenteT and a physician-hospital organizationjoint ventures. Left to be decided arc
a hospital/physician merger, a physician-hospital organization joint venture, and a request for

collaborative activity by the Washington State Medical Association.
In the rther 15 states that have antitrust immunity statutes, there have been no approvals

under those statutes. These states are Colorado, Georgia, ldaho, Kansas, Montana, Nebraska,
New York, North Carolina, North Dakota, Ohio, Oregon, South Carolina, Tennessee, Texas, and
Wisconsin. North Carolina is currently reviewing a hospital merger petition under its immunity
statute. Florida repealed its antitrust immunity statute in 1995, and did not grant any approvals
before its repeal.

In sum, only three of the eighteen states that have antitrust immunity statutes have granted
approvals under those statutes. The reasons for this lack of activity are uncertain. Some
commentators, such as Robert Langcr, attribute it to the uncertainty of state action immunity
protection after Ticor.J8 It could be argued that some of the statutes were passed without
sufficiently clear articulation or active supervision to meet Ticor’s requirements. Another
argument is that the statutes are not necessary because most pro-competitive activity will be
acceptable under the antitrust laws even without immunity and thus there is no need to go
through the process.1% For example, in the Maine transaction, the activity would probably have

been permitted anyway under the DOJ/FTC Statements.

b. Antitrust Enforcement Activity Outside of an Immunity Process

Although the above states have immunity statutes, it is important to remember that such
statutes do not preclude antitrust enforcement entirely, nor do they indicate the level of activity
in the industry. Wc have no data on the transactions which took place without notification to any
health care or antitrust authority. Thus, although we have a general impression that realignment
in the industry’ took place at unprecedented high levels, we know only about those activities

"“Robert Linger. The Relationship Between the State Action Immunity Doctrine and State Provider Collaboration
Statutes. Address to the National Health Lawyers Association. Washington D.C. (Feb. 6 1995).

"““See. Arthur N. Lemer 'Antitrust and Physician Involvement in Managed Carc: Is Reform Needed?’, Report to
the Physician Payment Review Commission, November 29, 1994.
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which were filed under an immunity process or were challenged by the local enforcement
authorin’ outside of the immunity process.

In fourteen of the eighteen states with antitrust immunity statutes, the attorney general
reported that they have had no antitrust activity outside of the statute in the health care field.
Those states are Colorado, Georgia, Idaho, Kansas, Maine, Montana. Nebraska, New York. North
Carolina, North Dakota, Ohio, Oregon, South Carolina, and Wisconsin.

In four ofthe eighteen states with antitrust immunity statutes, the attorney general did take
either formal or informal action outside of those statutes.® As to formal action, the Tennessee
Attorney General negotiated one consent decree for a health system acquisition of a hospital. The
Texas Attorney General negotiated one consent decree in a hospital merger case. Florida had a
state action immunity statute, but repealed it in 1995. However, during the statute’s existence,
the Attorney General joined two consent decrees, one with the DOJ on a hospital merger, and one
with the FTC on the merger of two hospital systems.

State attorneys gerjral in the four states also took the following informal actions. The
Florida Attorney General negotiated a settlement agreement on a hospital merger. The Minnesota
Attorney General took action under its informal review procedure, informing the inquiring parties
that it would not take action against the proposed merger.

In Washington, the Attorney General has taken no formal action outside of the immunity
process since January 1994. However, it has investigated without further action the Group
Health/Virginia Mason health plan merger, the Lewis-Clark Valley Community Health
Organization (physician-hospital organization), the Northwest/Northpointe Orthopedic joint
venture, the Spokane Physician Community Hospital Organization, and the Whatcom Integrated
Delivery System, and is reviewing the Tri-Cities Cancer Center’s proposal for a Regional Breast
Cancer Diagnostic Treatment Center.

In summary, the immunity statute in four states did not deter all action by state and
federal enforcement agencies. In Washington, at least six proposed transactions have been
reviewed and allowed to proceed even though they did not go through the statutory immunity
process. It is interesting to note that four of those six transactions originally had filed petitions
for immunity, but those petitions were withdrawn before the process was completed.
Nevertheless, the transactions still proceeded, ostensibly ‘with the parties taking the calculated risk
that their activity is legal and not in need of immunity. It is difficult to tell whether this situation
exists in other states with immunity processes. However the low level of enforcement activity
in general seems to indicate that most health care activity is receiving little if any scrutiny or

question outside of an immunity process.

167Scc. Table 1X.C.2., infra.
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TABLE IX.C.2
STATE ACTIVITY IN STATES WI TH ANTITRUST IMMUNITY STATUTES
TOR HEALTH CARE PROVIDERS

Consent Decrees Assurance of Settlement Voluntary Informal
1 Discontinuance Agreement Compliance Business
Review

j Hospital Mergers 2 (Texas, Tlorida) 1 (Florida) .
i HMO Mergers

8 Health System
J Mergers

Health System 1 (Tennessee)
Acquisition of
Hospital

Hospital Chain 1 (Florida)
Merger

Boycott
Joint Venture

8 2 Exclusive
Dealing

8 2 Acquisitions -

8 1 Restraint of
Trade
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Consent Decrees

"Right of First
Opportunity™

§ 2 Steering
Patients into
Ancillary Services

PHQ Restraints of
Trade

Physician Group
Merger

Assurance of
Discontinuance

Settlement
Agreement

Voluntary Informal
Compliance Business
Review

1 Minnesota



XI. CONCLUSION

The antitrust laws are premised on the assumption that consumers benefit when businesses
compete on the basis of price, quality and service. It has been argued that the health care
industry presents special circumstances in which the market has failed to work in the traditional
manner.
Proponents of immunity cite the need for certainty, the need for a level playing field and
the promotion of innovation as reasons for relief from the laws. Opponents of reform state that
antitrust laws currently allow procompetitive activity, fear that a "leveling” of the playing field
will result in higher prices and note that more guidance has been given about antitrust
enforcement in this industry than in any other.

Our empirical study of hospital and physician markets in Washington showed that prices
are lower in areas where competition exists. Additionally, purchasers are able to obtain more
favorable contract terms with more choices available. Thus, the economics demonstrate that the
medical market behaves in Washington just as it does in other industries. Although this may not
have been true prior to the 1980s, the development of informed purchasers in the form of
managed care plans has changed that result. Real and substantial results were obtained in the
price study, with statistical levels of confidence.

Given the economic benefits of competition, substantial benefits of immunity should be
found if it is to be granted. Additionally, an immunity process, essentially a regulatory
proceeding, will be required to provide ongoing, active supervision if it is to meet legal
requirements for state action immunity. These regulatory costs must be included in any
assessment of the value of immunity.

Finally, our state and federai survey indicates three things. First, a wide variety of
statutory options exists if immunity is to be granted, ranging hum the general to the very
specific. Second, the fear of antitrust prosecution is based on a perception not supported by the
number of enforcement actions filed. Of the total numbers of transactions taking place in the
health care industry, only a handful are addressed each year by enforcement agencies.
Additionally, the presence of immunity statutes did not appear to have a noticeable affect on the

number of enforcement actions taken by states.



Robin Taylor, Chair Judiciary Committee
Alaska State Legislature
State Capitol (MS 3100)
Juneau, AK 99801-1182

Marta Poore
P.O. Box 9396
Ketchikan, AK 99901

February 8,2001

Dear Senator Taylor,

I am writing in opposition to Senate Bill 37. This bill gives broad antitrust immunity to
negotiations between individual competing physicians and health benefit plans. 1 am
most concerned that this will allow physicians to obstruct opportunities for Advanced
Nurse Practitioners to participate as providers in health benefit plans.

I am a Certified Nurse-Midwifc with a private homcbirth practice. | already have
difficulty being recognized by health benefit plans as r preferred provider and get
reimbursed at a lower rate than physicians despite the more intensive time spent
preparing the woman for her homebirth, Studies have documented that nursc-midwives
spend more time with the client, improve outcomes, lower costs, and increase satisfaction
rates. In 1998,16.7% ofall Alaskan mothers chose a certified nurse-midwife to attend
their births. | have had women who would have chosen homcbirth with a midwife but
their health benefit plan limited their options.

Health benefit plans do not need negotiation with Advanced Nurse Practitioners the way
they do with physicians. There will be no incentive for them to make similar collective
negotiations. It will just be bottlenecked even more that Advanced Nurse Practitioners
must be practicing with a physician to obtain adequate benefit coverage and
reimbursement. This will limit Alaskan women’s choices.

Advanced Nurse Practitioners need the antitrust laws’ protection. Please vote no on SB
37.

Sincerely

Marta Pobre, CMM, MSN

Letter of Opposition
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aska State M edical A ssociation

4107 Laurel Street -Anchorage, Alaska 99508 -(907)562-0304 «(907)561-2063 (fax)

February 5, 2001

Honorable Robin Taylor

Alaska State Legislature

State Senate

Chairman, Senate Judiciary Committee
Room 30

Juneau, Ak 99801-1182

RE: SB37- Physician Joint Negotiations

Dear Senator Taylor:

Thank you for the opportunity to provide testimony at the January 22, 2001 Senate Judiciary
Committee hearing on SB37. The testimony provided by various people suggests that further
commentary is necessary. Additionally, you asked me a specific question pertaining to the comments

made by Ms. Saroone in regards to advanced nurse practitioners.

In regard to the question you asked me regarding Ms. Sarcone’s comments, in responding 1
overlooked another protection already in Alaska insurance law. AS21.36.090 (d) prohibits an
insurer, HMO, or hospital or medical service corporation from un-fairly discriminating in its benefits
between different types of medical care providers. In essence, so long as the service provided by the
practitioner falls within that practioner’s licensed scope of practice, they cannot be discriminated
against in the benefit plan. Advanced nurse practitioners and nurse midwives are both specifically

listed in AS21.36.090(d).

Ms. Katie Cambell of the State Division of Insurance commented that three studies indicated that
anti-trust relief would result in increased costs in the health care system. Several clarifying comments
need to be made. First, all three studies were of H.R. 1304 (the “Campbell Bill”) which provided for
no oversight of the process as provided tor in SB37. Next, the authors of the various studies
(primarily the Rivers Study and the Pennsylvania State University study) disagree as to the validity
of each other’s assumption.-,. 'Flic Penn State Study also reviewed the potential benefits and came up
with an estimate of benefits thai cxo,-,-li.d '1?.*:swhich it arrived at. The bottom line is no one
knows what the cost or benefits will ultimately be. That is why SB37 contains a “sunset provision” of

five years.

You also need to keep in mind that the big “cost drivers" in health care are new technology and the
aging population. Also, expenditures for physician services are estimated to be in the 16% to 20%

range of total health expenditures.

Ms. Campbell stated that fees for a service are not negotiated. That is true because of the current anti-
trust situation. Additionally, ASMA is not aware of any physician services agreement being

Add'| Information



Honorable Robin Taylor
February 5, 2001
Page 2

offered on other than a “take it or leave it” basis. Attached is a copy of a Blue Cross of Washington
and Alaska’s (BCWA) “Participating Physician Agreement” as well as a comparison of that contract
with the American Medical Association’s model agreement. BCWA'’s agreement states it pays the
“BCWA allowable amount” for a covered service. However, no definition of the allowable amount is
contained in the contract nor were any “allowable amounts” appended to the contract. It is also
interesting to note that in the BCWA contract in I1.C that the physician even bears the risk of
insolvency on behalf of BCWA. Such contracts are what precipitated the inclusion of provisions in
Alaska’s Patient Bill of Rights (HB211), enacted last year, that call for these types of contracts to
include provisions that specify that the physician is to be paid for the service rendered (AS21.07.010

(a)).

Ms. Campbell also made a curious statement that indicated the she felt that SB37 would help to
discourage new players from entering the Alaska marketplace. Managed care runs an entire
continuum ranging from an indemnity type plan with a hospital pre-authorization requirement to a
full “bricks and mortar” HMO that occupies buildings and has physician employees. One aspect of
many managed care type plans is to have a panel of preferred providers that covered people are
incentivized to see (e.g., through lower deductibles, higher co-pays, etc.). One difficulty facing a
health insurer entering the Alaska marketplace with such a product is the ability to cost effectively
enroll a panel of participating physicians. It would seem that it would be more cost effective ifan
insurer in this position could negotiate with a defined group of physicians as opposed to individual
doctors. | suppose such an insurer could mail a contract to each physician on a “take it or leave it”
basis but | would guess such an approach would not work. 1 am curious what the Division of
Insurance is doing and/or plans to do to attract new health insurers to the Alaska market.

Mr. Sniffen, Assistant Attorney General, made a number of comments that elicit follow up
commentary or clarification. First, it was my recollection and understanding that, in the Senate
Finance Hearing on SB256 of 2/25/2000, Richard Feinstein testified on his own behalfand not as a

representive of the Federal Trade Commission (FTC).

Mr. Sniffen is correct in that a key element is that actual state supervision must take place for the
State Action Doctrine to be function. However, what constitutes the appropriate state oversight is
based on the interpretation of a number of seminal cases, which Mr. Sniffen cites. However, not all
learned attorneys hold the same interpretation. It appeared for example, that at least an inference was
made that a “public utility” style price setting mechanism would have to be in place for the active
state oversight condition to be met. | believe Mr. Sniffen was referring to the Ticor case. His is one
interpretation. Others have arrived at a different interpretation. It is my understanding that the Ticor
case involved title insurance companies in 4 states, which were alleged by the FFC to have engaged
in illegal price fixing in setting fees for title searches and examination. A state licensed rating bureau
established uniform rates for title searches and examinations, which was permitted under state
statutes. The Ticor case, in part, dealt with a state “negative option” approach to reviewing the rates.
In other words, the rates were allowed when the state did not either explicitly accept or reject a rate
filing. (This is a “dcemer” approval scheme used by many state insurance regulatory agencies). The
court found this “negative option” approach did not constitute an appropriate level of active state
oversight. However, its my understanding that the Ticor case is quite ambiguous and like the others
are very fact specific; and does not give a clear indication of what in a more universal since would
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provide oversight that meets the test. Apparently, some filings were never reviewed and others only
checked for arithmetic accuracy. We feel that SB37 provides the framework for appropriate active
oversight to take place and gives the authority to the Attorney General to “fine tune” that framework
by the promulgation of regulations. Mr. Sniffen also alluded to other mechanisms currently available
to physicians that assumedly would eliminate the need for a bill like SB37.1 assume he was referring
to the mechanisms of the “messenger model™ and the “fully integrated practice model.” First, the
messenger model has not effectively worked anywhere. In effect, this allows an authorized
representative to represent a number of physicians in a negotiation. However, the negotiation must be
done on each physician’s behalf, individually, with the offer/ acceptance/ negotiation cycle done

separately.

The “fully integrated practice model” requires that a group of physicians, in essence, cease separate
practices and fully financially and clinically integrate their practices into a single entity. Individual
clinical and financial autonomy must be relinquished by each individual physician. Ironically, it
would seem such an aggregation runs counter to a more competitive market place. Also, a study
sponsored by the American Medical Association, American Academy of Dermatology, American
Academy of Pediatrics, American College of Radiology, American Society of Plastic and
Reconstructive Surgeons, Michigan State Medical Society, and the South Carolina Medical
Association indicates that merging physician practices is costly at the outset and results in an
increased overhead for future operations. (Case Study Analysis of Physician Practice Mergers, 1998)
Again, an irony in a suggestion of a mechanism that would add to the cost which is a stated outcome

trying to be avoided.

As mentioned earlier, determination of what will be make this State Action Doctrine work is
situational and fact driven. A big determining factor is the state of the marketplace and all of its
facets. As you may be aware a Fairbanks IPA has been involved in a dispute with the FTC which has
resulted in a proposed consent decree. The comments made by FTC Commissioners Swindle and
Leary, as well as the comments from the AMA and ASMA are illustrative of that situation. | thought
those may be of interest to you and have included copies for you. (I’ve not included all of the various
documents involved in the case due to their length. However, you can find those documents at
www.ftc.gov for actions on September 20, 2000 for FTC v. Alaska Healthcare Network.)

I hope the foregoing provides you with meaningful information. Let me know if | can provide any
further information.

Sincerely,

James J. Jordan
Executive Director

cc: Senator Pete Kelly


http://www.ftc.gov

sarcone

Telephone 507-272-10U7
Fax (@l M)

1.¥j hillazstarinve
anchorage, aiaska 9V5/0

January 24, 2001

Senator Robin Taylor A%ll\ll 2 6 20111

Alaska State Legislature
Juneau, Alaska 99802

Dear Senator Taylor:

Thank you very much for the opportunity to testify regarding SB 37 a* the Januaiy 22nd
meeting of the Senate Judiciary Committee. | appreciate your careful listening and
thoughtlul questions. 1am enclosing a copy of my testimony for your information and

review.

Please leel free to contact me if | can answer any questions or be of assistance in any way.

Sincerely.

Laura L. Sarcone, CNM, MS

PS Please excuse my left-handed signature. My right arm is in a cast.

Letter of Opposition



| AM TESTIFYING TODAY rN OPPOSITION TO SENATE BILL 37, WHICH
WOULD GIVE BROAD ANTITRUST IMMUNITY TO NEGOTIATIONS BETWEEN
INDIVIDUAL COMPETING PHYSICIANS AND HEALTH BENEFIT PLANS. THIS
BILL WOULD PROTECT PRICE FIXING, DRIVE UP HEALTH CARE COSTS, AND
LET PHYSICIANS OBSTRUCT OPPORTUNITIES FOR ADVANCED NURSE
PRACTITIONERS TO PARTICIPATE AS PROVIDERS IN HEALTH BENEFIT PLANS.

ADVANCED NURSE PRACTITIONERS ARE HEALTH CARE PROVIDERS
WHO INCREASE ACCESS, IMPROVE OUTCOMES, LOWER COSTS, AND
INCREASE SATISFACTION RATES. THEIR SCOPE OF PRACTICE UNDER ALASKA
LAW RECOGNIZES THE VALUE OF THE SERVICES THEY PROVIDE TO THE

CITIZENS OF OUR VAST AND DIVERSE STATE.
SENATE BILL 37 GIVES PHYSICIANS LEVERAGE TO LEGALLY ESTABLISH

SOME OF THE MORI-: ONEROUS ANTICOMPETITIVE PRACTICES, SUCH AS
PRICE FIXING, WHILE AT THE SAME TLXIE ELIMINAHNG OPTIONS FOR THE
PUBLIC OR INDIVIDUAL PROVIDERS TO CHALLENGE SUCH CONDUCT AND
PRAC LICE. CONSUMERS, EMPLOYERS, .AND THE STATE AND FEDER.AL
GOVERNMENT, AS PURCHASERS OF HEALTH CARE, WOULD BE STRIPPED OF
ANT REMEDY FOR HIGHER PRICES. STATE AND FEDERAL ANTITRUST LAW
ENFORCEMENT WOULD BE BARRED.

PHYSICIANS CAN ALREADY FORM PHYSICIAN-ONLY INDIVIDUAL
PRACTICE ASSOCIATIONS, OR "IPAs,” AND NEGOTIATE AS A GROUP WITH
IIEALTH BENEFIT PLANS. SB 37 WILL ALLOW PHYSICIANS TO FORM CARTELS
AND NEGOTIATE WITH HEALTH BENEFIT PLANS. THE SPECIAL ANTITRUST

PROTECTIONS AFFORDED PHYSICIANS BY SB 37 ARE NOT AVAILABLE TO ANT

(>TNIER SELF-EMPLOYED PROFESSIONALS.
THE IMMUNITY PROPOSED IN SB 37 IS UNNECESSARY. ANTITRUST LAW

ALREADY PROVIDES A REMEDY AGAINST ANTICOMPETITIVE ABUSES BY



HEALTH BENEFIT PLANS IN THEIR DEALINGS WITH HEALTH CARE
PROVIDERS. STATE. AND FEDERAL LAWS AND INITIATIVES CAN ADDRESS
THE PRACTICES OF HEALTH BENEFIT PLANS. PERMITTING PROVIDER
CARTELS WELL NOT SOLVE PROBLEMS, IT WILL ONLY CREATE NEW ONES.
THIS BILL WOULD BE PARTICULARLY HARMFUL TO ADVANCED NURSE
PRACTITIONERS AND CERTIFIED NURSE-MIDWIVES, WHOSE EXPANDED ROLE
IN HEALTH CARE HAS OFTEN BEEN OPPOSED BY PHYSICIANS.

ADVANCED NURSE PRACTITIONERS AND CERTIFIED NURSE-MID WIVES
ARE HEALTH CARE PROVIDERS WHO INCREASE ACCESS, IMPROVE
OUTCOMES, LOWER COSTS, AND INCREASE SATISFACTION RATES. IN 1998
OVER 1400 ALASKAN MOTHERS CHOSE A CERTIFIED NURSE-MIDWIFE TO
ATTEND THE BERTH OF THEIR BABY. THAT REPRESENTS 16.796 OF ALL
VAGINAL BIRTHS THAT OCCURRED IN THE STATE THAT YEAR.

IT HAS BEEN SAID THAT THIS BILL DOES NOT AND CANNOT IMPACT
OTHER CONTRACTUAL RELATIONSHIPS, SUCH AS ONE BETWEEN AN
ADVANCED NURSE PRACTITIONER AND A HEAL TH BENEFIT PLAN. LET ME
OUTLINE FOR YOU WHAT COULD HAPPEN.

AFTER NEGOTIATING A "BEHIND CLOSED DOORS" CONTRACT WITH
A GROUP OF PHYSICIANS, AHEALTH BENEFIT PLAN ELECTS NOT TO
RENEW, OR ENTER INTO, A CONTRACT WITH AN ADVANCED NURSE
PRACTITIONER

« T1IE AN.P. BELIEVES THAT SOME ASPECT OF THE PHYSICIAN
CONTRACT HAS INFLUENCED THIS DECISION, EFFECTIVELY
SERVING AS A RESTRAINT OF TRADE

* UNDER SB 37 THE A.N.P. HAS NO RECOURSE. ALASKANS INSURED
BY 'ITIAT HEALTH PLAN HAVE LOST THE OPTION TO CHOOSE NURSE

PRACTITIONER OR NURSE-MID'WIFERY CARE



SB 37 LEGISLATES AWAY IMPORTANT TRADE AND PRACTICE
PROTECTIONS THAT ADVANCED NURSE PRACTITIONERS AND OTHER NON-

PHYSICIAN PROVIDERS CURRENTLY ENJOY.
SOME HAVE SUGGESTED THAT ADVANCED NURSE PRACTITIONERS

COULD CREATE THEIR OWN BILL, ALLOWING THEM TO .ALSO NEGOTIATE
COLLECTIVELY WITH HEALTH BENEFIT PLANS. THE REALITY OF THE
HEALTH CARE MARKET PLACE IS THAT HEALTH BENEFIT PLANS MUST
NEGOTIATE WITH PHYSICIANS. THEY NEED PHYSICIANS IN ORDER TO
CONDUCT THEIR BUSINESS AND OFFER A FULL RANGE OF MEDICAL
SERVICES. THEY DO NOT NEED ADVANCED NURSE PRACTITIONERS IN THE
SAME WAY. ADVANCED NURSE PRACTITIONERS WELL NEVER HAVE THE
MARKET SHARE OR BARGAINING POWER OF PHYSICIANS. ADVANCED NURSE
PRACTITIONERS WANT TO CARE FOR PATIENTS AND DO BUSINESS IN TI IE
MARKET PLACE W M IH K ANTITRUST LAWS' PROTECTION. WE DO NQ/I
NEED OR WANT TO BE PROTECTED FROM THE ANTI TRUST LAWS.

IN CONCLUSION, ADVANCED NURSE PRACTITIONERS AND CERTIFIED
NURSE-MID WIVES ARE HEALTH CARE PROVIDERS WHO INCREASE ACCESS,
IMPROVE OUTCOMES, LOWER COSTS, AND INCREASE SATISFACTION RATES.
CONSUMERS IN ALASKA WANT TO CHOOSE THE HEALTH CARE PROVIDER

WHO BEST MEETS THEIR NEEDS. SENATE BUT 37 WILL BOTH LIMIT CHOICE

AND INCREASE COSTS. ALASKANS DESERVE BETTER.
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Separate Statement of Commissioners Orson Swindle
and Thomas B. Leary

inAlaska Healthcare Network, Inc., File No. 991 0103

Although we have voted to accept the consent agreement in this matter because we believe
the conduct remedy is justified, we also believe that one component of the relief
prescribed by the proposed order-- namely, the inclusion ofa form of “structural” remedy
to help cure the effects of respondent AHN's allegedly unlawful conduct —is

inappropriate in this particular case.

If AHN elects to function as a negotiator or merely as a "messenger,” then Paragraph Il of
the proposed order will for five years impose, respectively, either a 30 percent or a 50
percent "cap” on the number of Fairbanks physicians in each of five "relevant physician
markets" who may participate in AHN. Although we believe that limits on a physician
group's "market shares" in particular specialties can be appropriate fencing-in relief for the
type of conduct involved in this case, we are not persuaded that this provision will operate
in a rational and predictable way in a market as small as Fairbanks. This concern is
exacerbated by the first proviso to Paragraph Ill, which allows respondent to

"grandfather” in "any one pre-existing practice group™ - no matter how large -- and thus
to perpetuate a structure inconsistent with the goals of that paragraph.

The imposition of such structural reliefin a setting like Fairbanks results in anomalies that
would not arise in a larger urban area. For example, one of the five "relevant physician
markets™ affected by the order (pediatrics) has only seven practitioners, and five are in a
grandfathered group; another "market" (ob/gyn) has only ten practitioners, six of whom
are in a grandfathered group. We can certainly understand the desire to refrain from
forcing the breakup of a presumably efficient practice group, but this proviso makes the
percentage caps ineffective for those specialties. On the other hand, the order itself
potentially inhibits the formation of similarly efficient practice groups in the specialties

where the caps are effective.

Some form of structural relief might well be warranted in future cases in which the
efficacy ofa purely "conduct” (i.e., "cease-and-desist") order is in doubt. A formerly
collusive group's compliance with the dictates ofa conduct order (through the cessation of
overtly conspiratorial behavior) does not necessarily spell the end of tacit coordination in
the future. In a market with different characteristics from those involved in this case, some
type of percentage cap on network membership could go a long way to bolster
competition through the creation of one or more competing networks. In this market,

however, we question whether the remedy makes sense.

We hope that the public comment period on this consent agreement will yield some
illuminating advice from the bar, the medical community, and the public at large, both
with respect to the general appropriateness of structural measures in "conduct"” cases and
with regard to whether such measures make sense in a thinly populated market such as

Fairbanks.

10/04/2000

http://www._.fic.sov/0s/2000/09/alinswinc Add*1 Information
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American Medical Association

Phyilobnj dedicated to the hesith of Arerica

B (Utdiffo Anderson, Jr., MD 616 North State Street 912464-6000
Executive ice President, CHEO  Chicap, lllinois 00610 312464-4184 Fax

October 20, 2000

Mr. Donald Clark, Esqg.

Office of the Secretary

Federal Trade Commission

600 Pennslyvania Avenue, N.W.
Washington, D.C. 20580

Re: Comments of the American Medical Association to the Consent Agreement and
Order Entered In In Re Alaska Health Network, Inc., File No. 991-0103

Dear Mr. Clark:

On September 20,2000, the Federal Trade Commission (FTC) entered its proposed
Consent Agreement and Order (Consent Agreement) in In re Alaska Healthcare Network,
Inc., File No. 991-0103. The American Medical Association (AMA) files these Comments

in response to the terms of the proposed Consent Agreement.

l. INTRODUCTION

In addition to penalties aimed at AHN’s conduct, the Consent Agreement contains penalties
intended to restructure AHN. The Consent Agreement permits Alaska Health Network,

Inc. (AHN) to, inter alia, act as a messenger to qualified financial or clinically integrated
“joint arrangements™, provided the participating physicians in AHN constitute no more than
30% of physicians in the relevant physician market. AHN may be messenger to “any other
arrangement”, provided the participating physicians in AHN constitute no more than 50%
ofthe relevant physician market. Further, the proposed decree includes a "grandfathering”
provision, which permits AHN to exceed the market share limits set by the FTC, in order to
accommodate any single physician, or any one pre-existing practice group.

Two dissenting commissioners note the anomalies created by the structural element of the

proposed settlement. In light of the sparse physician population in Fairbanks, the
grandfathering provision allows AHN to exceed the 30% and 50% caps set by the Consent

Agreement, rendering those caps, and any presumed procompetetive benefits emanating
from the caps, meaningless. Conversely, the grandfathering provision may discourage
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nascent competition among certain medical specialties in Fairbanks, by allowing potential
competitors to AHN tojoin AHN, instead. Insura, the dissenters contend, while the
structural component ofthe settlement may be appropriate in some areas of the country, the
small physician population pools typically found in thinly populated areas like Fairbanks

make such schemes impractical for all but urban locations.

The AMA agrees with the dissenting commissioners that a structural settlement should not
be used. The AMA believes that the use ofa structural settlement is unnecessary, because
settlement terms aimed at adjusting conduct can better achieve the FTC’s goal of restoring
true balance to the marketplace. The AMA!'also believes that the presumptions
underpinning structural settlements demonstrate a misunderstanding of the economic power
wielded by physicians in the marketplace. Structural settlements are inappropriate for any
physicianjoint venture that attempts to contract with managed carc organizations (MCOs),
and particularly inappropriate forjoint ventures located in lightly populated communities.

THE FTC SHOULD NOT IMPOSE STRUCTURAL REMEDIES ON
PHYSICIAN JOINT VENTURES ATTEMPTING TO CONTRACT WITH

MANAGED CARE ORGANIZATIONS.

n.

A. Structural Settlements for Physician Joint Ventures Undermine the Alms of
the FTC

The AMA finds the structural element of aconsent decree, as applied to a physicianjoint
venture that attempts to contract with MCOs, unnecessary and antithetical to the stated
goals of restoring balance to the health care market place. In 1996, the FTC issued its
Statements of Antitrust Enforcement Policy in Health Care (Statements). The Statements
identify conduct by physician joint ventures that the FTC finds violative of antitrust laws.
The Statements indicate that, while the government notes the portion ofthe physician
market place held by a physicianjoint venture, the FTC places greater emphasis on
whether, on balance, joint ventures exhibit other anti-compctitive behavior:

“For example, physician network joint ventures in which the physician
participants share substantial financial risk, but which involve a higher
percentage of physicians in a relevant market than specified in the safety
zones, may be lawful if they arc not anti-competitive on balance.
Likewise, physician network joint ventures that do not involve the sharing
of substantial financial risk also may be lawful if the physicians’
Integration through the joint venture creates significant efficiencies and
the venture, on balance, is not anti-competitive.”

Further, in a 1998 address, “Antitrust Issues Raised By Rural Healthcare Networks”1thcn-
FTC counsel Robert LichcnJuft stated that the FTC “focus[es] not on the form that networks

].Presented at amealing of the Network Development Grantee* sponsored by the Federal Office of Rural
Health Palicy, U.S. Dept, of Health and Human Services, Washington, D.C., February 20, 1998,
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take, but on their potential for providing real efficiencies in the particular marketing context
in which they operate, and on the relationsliip of any price agreement among competing
providers to the production ofthose efficiencies.” In the absence ofevidence of market
restraint, recording to the FTC, the presence of presumptively anti-corapetitive practices or

forms are not afortiori unlawful.

In In Re AHN, the FTC has proposed settlement terms directed to AHN’s allegedly anti-
competitive conduct. Pursuant to the settlement, AHN cannot enter into any agreement
with physicians to: negotiate on behalfofany physicians; deal with payors or providers; or
restrict the ability of any physician to deal with a payor or provider. The agreement also
curtails activity by AHN os a “messenger” between physicians and payors. This behavioral
correction goes to the heart of restoring the balance the FTC seeks to return to the market
place. By these measures, the FTC will achieve the goal that it has previously stated is of
paramount importance to the FTC, namely, achieving pro-competitive harmony in the
market Thus, the additional structural measures imposed on specialist participation in

AHN are entirely unnecessary.

Additionally, the limit set on the number of physicians allowed to participate in AHN is
remarkably similar to the caps on physician participation set forth in the 1996 Statements’
"safety zones". While the FTC has cautioned that the safety zones are merely a starting
place for antitrust analysis, and that they do not, alone, establish the parameters of
competitive conduct, the use ofthe same numbers in this case belie the FTC’s promises of
flexibility in its scrutiny of physician joint ventures. Whether it is merely convenient to
apply a formula already used as an example by the FTC, or whether the FTC truly intends
to use the safety zones as absolute limits of lawfiil conduct, the fact remains that the FTC,
by incorporating these limits into a consent decree, is using supposedly illustrative and

voluntary safety zones in a mandciory fashion.

B. Health Plans Pose A Greater Threat to Consumer Choice Than Physician
Joint Ventures

The application of a structural clement in the AHN proposed settlement also indicates a
continuing misapprehension by the FTC of the power physician joint ventures can wield in
the marketplace. The focus on physician joint ventures is unwarranted and unfair, when
compared to the consolidation of, and resources available to, the managed carc entities with
which they must contract As the AMA has previously observed, the federal government
has failed to adequately scrutinize the obviously anti-competitive practices embraced by the
managed care industry. Sco, e.g., Testimony in Support of H.R. 1304, the Quality Health
Care Coalition Act of 1999, presented by E. Ratcliffe Anderson, Jr., M.D., to the House
Judiciary Committee, June 22,1999; American Medical Association Discussion Paper on
Aetna/U.S. Healthcare Acquisition of Prudential Health Carc, January, 1999. One of these
practices is consolidation among managed carc providers. Since 1994, the 18 largest health
plans in the country have, through mergers and acquisitions, thinned down to just six —
Aetna, Cigna, United HcalthCare, Foundation Health Systems, PacifiCare and Wellpoint
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Health Networks. A review of market shares of health plans in 25 states found that the
largest five insurers have more than 50% ofthe covered lives in 23 states, and in 16 of

those states, more than 70%.2

As a consequence ofthis unchecked consolidation, physicians and managed care entities do
not play on a level field. By allowing these health plans to so thoroughly dominate the
market, the FTC robs physicians ofreal bargaining power with the health plans.
Consequently, physicians are subjected to "take It or leave it” contracts that dictate
reimbursement and coverage terms to the physicians. These same contracts frequently
contain non-negotiable "gag” and all product clauses, and fee schedules subject to unilateral
change by the health plan. These contracts are the product of coercion, not genuine
bargaining. They unreasonably constrict the physicians' choices and, inevitably, threaten

the quality of patient care and the physicians' livelihood.

Similarly, the vast majority of physician groups lack the resources, expertise and legal
sophistication to negotiate effectively with MCOs and other health plans. A mere 200 of
the group practices nationwide exceed 100 doctors. As noted by Professor Clark Havighurst
ofthe Duke University School of Law, most physicians in solo or small group practices
face “severe practical difficulties... in marketing their services to numerous large buyers."”
Havighurst, Are the Antitrust Agencies Overregulating Physician Networks? at 5 (Draft
Paper, forwarded to FTC, November 16,1995). Thus, in part because ofthe current
antitrust laws, these entities have little power compared to the monolithic health plans:

“[Tjhere arc many markets in which doctors can no longer reasonably
hope to forestall unwanted developments by banding together. Too many
large purchasers...now have the incentives, the tools, the bargaining
power, and the “dependence they need to prevent doctors from exercising
market power. Selective contracting and discounting of physician fees in
return for assured patient load arc now common practices. In addition,
integrated health care systems, combining in various ways the functions of
financing and delivery, arc being constructed by many players and are
now significant factors in most local markets. Although there remain
some places where the doctors' old strategies may still be capable of
heading off unwanted change, the market forces that have been unleashed
in most communities cannot easily be reversed by counter-revolutionary
professional action. In most circumstances, antitrust enforcers should no
longer presume that physician collaboration that is not certifiably
innocuous is intended to restrain trade rather than to achieve efficiencies
or to offer purchasers a fuller range of health care options." Suspicions that
were well justified when physicians possessed the means of controlling
their economic environment arc not generally justified today." Id.

1MCO consolidation in Alaska is evenworse. According to ASMA, *tJhc dominant participants in the
[Alaska] market are Aetna and Premera Blue Qross represent well over 50% of the entire Alaska health plan

market.”
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Physicians also generally luck the ability to participate in development of MCOs or other
health plana that could compete with the highly consolidated commercial managed care
players. High barriers to entry include, for example, the fact that states often require HMOs
to demonstrate a net worth of one to two million dollars and to deposit with the state cash or

securities amounting to several hundred thousand dollars.

Despite the obstacles to meaningful physician bargaining power in the market place, the
FTC has left health plans virtually untouched, while aggressively targeting physician
groups for alleged antitrust violations. An insistence on enforcing a structural settlement,
where the parties have already agreed to correct the supposedly unlawful conduct, would be

one more example of this misplaced enforcement attention.

ni. STRUCTURAL SETTLEMENTS ARE INAPPROPRIATE FOR THE
SMALL TOWN AND RURAL MARKETPLACE

Even if the FTC concludes that structural settlements serve, as a general proposition, a
valuable purpose in the enforcement of antitrust laws against physician joint ventures, such
structural settlements should not be employed in sparsely populated areas. The
enforcement of a structural settlement in Fairbanks is contrary to opinions previously

expressed by the FTC about appropriate responses to antl-compctitivc behavior in rural
areas. It is also a method that the FTC has not used in locations with similar demographies.

A. Structural Settlements Are Contrary To The FTC's Goals For A Market
With A Small Population

In his speech "Antitrust Issues Raised by Rural Healthcare Networks”, Mr. Liebenluft
expressed concern about the "participation of a substantial proportion of providers in a

network:”

"One [concern] is that the joining together of most or all providers in a
market, as a practical matter, may make formation of other networks
unlikely, in a situation where operation of competing networks might be
feasible and beneficial to consumers. This can occur because cooperation
of competitors in even a legitimate joint undertaking may dull the
incentives of the participants to continue to compete vigorously with one
another outside the joint venture. Another concern flows from the
possibility that the venture may result in the exchange of competitively
sensitive information that facilitates implicit collusion among the
participants to limit competition outside the venture. The higher the
proportion of available competitors represented in the joint venture, the
greater is the potential impact of these effects on the market as a whole.”
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The FTC’s decision in this ease seems squarely at odds with the concerns expressed in the
preceding paragraph. As noted by the dissenting commissioners, the grandfathering
provision ofthe structural element would allow the vast majority of physicians in certain
specialties tojoin a single joint venture. Inthe word3 of the FTC, the grandfathering
provision will inhibit the growth of other networks, or facilitate collusion among network
participants. This result, in turn, will inhibit the growth ofpotential competitors, and
thereby jeopardize the goals sought to be achieved by the conduct-altering settlement terms.

Even in the absence ofthe grandfathering option, the cap on physician participation is ill-
conceived. As explained in the prior section of these Comments, the structural element Is a
superfluous addition to the conduct-oriented terms of the Consent Agreement.

Additionally, the comments submitted by the Alaska State Medical Society (ASMA) on
October 17,2000, demonstrate that a structural settlement will do more thanjust encourage
a non-competitive health carc environment. The structural clement could exact a personal
toll on physicians and patients in the Fairbanks area. As ASMA explains, the number of
physicians practicing in Alaska is comparatively low. Thus, any impediments to practice
that discourage needed specialists from relocating to Alaska can quickly lead to burn-out of
physicians already In the state. Poorly performing physicians can, in turn, pose a danger to

the public health.

B. Prior FTC Settlements In Rural And Small Markcft Did Not Employ
Structural Settlements

Further, the majority’s assurances that structural settlements have been employed before arc
unpersuasive. The two prior consent agreements on which the majority relies are readily
distinguishable from the present facts. In Inre Hume Oxygen & Medical Equipment Co.,
118 F.T.C. 661 (1995), 60% of the pulmonologists in Alameda County, California, owned
an interest in Home Oxygen and Medical Equipment Company (Home Oxygen), a
company that supplied oxygen delivery systems to patients in need of supplemental oxygen.
Alameda County includes the City of Oakland, California. The FTC alleged that Home
Oxygen created a barrier to entry in the market and inhibited free and open competition. In
pertinent part, the consent agreement in Home Oxygen decision prescribed a 10 year
prohibition on granting or acquiring an ownership interest in any entity that sold, leased or
treated oxygen delivery systems, if more than 25% of the pulmonologists in the relevant

area were affiliated with the entity.

In the present matter, the relevant market is a town of 30,000, with a “metropolitan” region
of only 80,000. The nearest city of any notable size is over 300 miles away. Further, as the
FTC admits, of the few physicians practicing in the market, not all are year-round residents.
Presumably, therefore, at certain times ofthe year, the physician population is even smaller
than the numbers described in the Consent Agreement. Thus, the structural element of the
proposed settlement in this case will have a much greater impact on the relevant provider
population in Fairbanks than in a large urban market like Oakland, California. Indeed, one



Donald Clark, Esq.
October 20, 2000
Page 7

of the dissenters to the Home Oxygen remarked that an urban population dilutes a market
share that might otherwise raise a suspicion of anti-competitive conduct.

“Assuming arguendo that the alleged product and geographic markets are
relevant antitrust markets, these market shares alone do notjustify an
inference of market power. In addition to the respondents,, the evidence
indicates that there are nine competing sellers of home oxygen in Alameda
County and eight competing sellers in Contra Costa County. Some of
these firms have market shares of about 10%.”

In Physicians Group, Inc., 120 F.T.C. 567 (1995), the FTC ordered dissolution of an IPA
located in Pittsylvania County and Danville, Virginia, for alleged conspiracy to prevent or
delay the entry of third party payors into tire area. Assuming that the affected market
included a relatively small population (and the order gives no indication that it did), the
FTC neglected to describe the market share allegedly held by the IPA, and how many
physicians in the area were not affiliated with the IPA. Therefore, any comparison with the

structural settlement imposed in this case is meaningless, since comparable data is
unavailable for the Physicians' Group case.

The scenario existing in Fairbanks is more like the fact patterns in In re Mesa County
Physicians Independent Practice Association, Inc., 1999 F.T.C. Lexis 67 (May 20,1999)
and In re Montana Associated Physicians, Inc., 123 F.T.C. 62 (1997). Both cases emanated
from rural areas and involved IPAs that, like AHN, employed a “messenger” model.
Nonetheless, the FTC did not cite either decision in its analysis of the Consent Agreement.

In Mesa County, the Mesa County IPA. served the city of Grand Junction, Colorado
(population 37,600). The IPA's physicians constituted 85% of the physicians in Mesa
County, including 90% ofthe primary carc physicians. The FTC charged that Mesa County
IPA contracted with Rocky Mountain HMO but discouraged its physicians from contracting
with other third party payors, or encouraged them to do so only on terms approved by Mesa
County IPA. As a result of Mesa County IPA’s conduct, a large number of third party
payors were allegedly excluded from doing business in Mesa County.

*The consent decree subsequently entered against Mesa County IPA ordered penalties
directed to the IPA’s conduct that were similar to conduct-oriented penalties proposed in
this case. For example, Mesa County IPA could not negotiate on behalfofany
participating physicians with any payor or provider, nor could Mesa County IPA deal or
refbse to deal with any payor or provider or determine any terms upon which providers and
payors could deal with each other, However, the Mesa County consent decree contained no
structural elements. Apparently, the FTC believed that it could restore equanimity to the
health care market in Mc3a County by collecting anti-competitive conduct alone without
adding a layer of structural sanctions. See also In re Montana Associated Physicians, Inc.,
123 F.T.C. 62 (1997)(IPA comprised of43% of oil Billings physicians, and 80% of all
physicians not part of a specially practice or employed by a hospital. IPA was punished for
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alleged onti-compctitive conduct with third party payors, but no structural penalties were
imposed by the ITC).

Adequate Oversight ofthe Proposed Settlement May Be Achieved Without a
Structural Settlement

Finally, the majority contends that the structural element of the consent decree is necessary
to avoid “detailed oversight" by the Commission. The FTC’s contention lacks merit. The
Consent Agreement already incorporates stringent oversight by the FTC, in the form of
frequent and detailed reporting requirements for AHN to prove that it is in compliance with
the Agreement. AHN must, for instance, file reports every 60 days, for five years,
Identifying payors contacted by AHN, demonstrating shared financial risk by participating
physicians, and providing minutes of annual meetings. AHN must also, for a period of 10
years, notify the FTC of actions furthering qualified joint risk sharing arrangements
between physicians and any oilier arrangement Involving third party payors and AHN

acting as agent for two or more Fairbanks physicians.

IV. CONCLUSION

The AMA urges the FTC to reconsider the tarns ofthe proposed Consent Agreement The
attempt to restructure AHN according to arbitrary market shares is unnecessary at best and,
at worst, will so constrict the Fairbanks physician population as to undermine the aims

intended by the sanctions.

Sincerely,

E. Ratcliffe Anderson, Jr., MD

cc: James J. Jordan
Michael L. lie, JD
Anne M. Murphy, JD
Ross N. Rubin, JD
Carolyn Quinn, JD
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Federal Trade Commission
Office of the Secretary

600 Pennsylvania Avenue, N.W.
Washington DC 20580

RE: In the Matter of Alaska Healthcare Network, Inc. File No. 991-0103

Dear Commissioners:

The Alaska State Medical Association (ASMA) represents Alaska's patients and the physicians who care for
them. ASMA appreciates the opportunity to provide commentary in the above subject matter. ASMA
understands that the allegations made by the FTC are just that, allegations; and that the agreement to be
entered into by Alaska Healthcare Network, Inc. (AHN) does not constitute any admission ofwrongdoing, or

that the facts alleged by the FTC are true.

ASMA’s comments fall into two general categories. The first being related to an clement in the Decision and
Order which defines the term "payor”. The second category relates to the characterizations made about the

Alaska, medical market place.

In the Decision and Order relating to this matter, a definition of term “payor” is found. Included in that
definition of "payor" is the clause "government health benefits program”. The inclusion of this clause would
seem to imply that any organization of independently practicing physicians could notjointly deal with
government or its agent unless it complied with appropriate guidelines regarding anti-trust, (e.g., such would
not be allowed unless, for example, the group of physicians was fully clinically and financially integrated.)
The logical extrapolation would be that an organization such as ASMA could not deal with HCFA or one of
its agents regarding Medicare reimbursement issues. The same would hold true for Tri-care and the various
governmental agencies involved with that system. (For your information, federal government officials have
asked ASMA to work with them specifically regarding payment issues in Alaska). It is ASMA’s
understanding that the ability to collectively interact with the government is protected by the United States
Constitution. It would appear that the inclusion of government health benefits program in the definition of

payor would be unconstitutional.

ASMA’s review of the Complaint, Decision and Order, Agreement Containing Consent Order, and the
Analysis of Agreement Containing Consent Order to Aid Public Comment leads to the conclusion that the
Alaska market place is not understood. The separate statement made by Commissioners Arron Swindle and
Thomas B. Leary is predicated on what would seem to be the same conclusion (particularly for the
"structural” remedy included). In part, Swindle and Leary state ",.., wc are not persuaded that this provision
will operate in a rational and predictable way in a market as small as Fairbanks. ...” ASMA contends that
same statement holds true for the entire state. Alaska is huge geographically but extremely small population
wise. The majority of our population is concentrated in a few locations (e.g., Anchorage, Fairbanks, and
Juneau) with the rest dispersed over an area twice the size of Texas. These cities that contain the majority of
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our population arc the service centers for the entire State, which includes medical care and particularly
specialty care. The “private” payor health plan marketplace is miniscule when you remove those people
covered under governmental plans (notably federal employees, military personnel and their dependents, and
Alaska Natives). Attachment A to the Decision and Order is an indication of the market for health plans in
Alaska. (ASMA believes that some entities named are not identified correctly. “Adar Corporation” is
possibly Admar Corporation a part of Principal Mutual Insurance Company. "GERA™" is probably GEHA.
Also, "Blue Cross of Washington and Alaska™ is now known as Premera Blue Cross, a Washington state
corporation, which does business in Alaska as Blue Cross Blue Shield of Alaska.) The dominant participants
in the market arc Aetna and Premera Blue Cross who through their fully insured plans and as acting as
administrators for various self-insured plans represent well over 50% of the entire Alaska health plan market.
Obviously, such a circumstance could give rise to unfair, oligopsonic practices when it comes to contracting
with medical carc providers in Alaska for their services. This type of market dominance by a few payors is a
historical fact in Alaska. As pointed out by Commissioners Swindle and Leary, the effect of the "structural
remedy"”, due to the "grand-fathered" groups, in those specialties identified in their statement, is to inhibit the
formation of presumably similar, efficient practice groups. The bottom line is that a few practitioners arc lefi
to negotiate on an individual basis with two oligopsonic insurers; essentially on a "take it or leave it" basis.

Alaska has a long history of not having a large number of payors in our health plan market for a number of
reasons. The biggest reason is the relative, small size of our population coupled with our geographic
separation from the rest ofthe United States. A payor’s decision to enter the Alaska marketplace is just
that—to enter Alaska or not enter Alaska. An insurer domiciled outside of Alaska is not going to enter
Alaska on whether or not it plans on doing business in one community or another. The numbers arc so small
that ASMA contends such entry decisions are made on a statewide basis. To give you a further idea of
Alaska’s quest for payors you only need to look to Premera Blue Cross. It is a "hospital or medical service
corporation” under Alaska's insurance law (AS 21.87). For an entity to operate in Alaska as a hospital or
medical service corporation, it must be an Alaska domiciled corporation. Premera Blue Cross (formally
known as Blue Cross of Washington and Alaska) is a Washington state corporation. It operates only in
Alaska because it was “grand-fathered” when Alaska became a state in 1959. Alaska’s Legislature, although
having had many legislative sessions in which to do so, has not ever taken action to eliminate the “grand-
father” provision applicable only to Prcmcia Blue Cross. ASMA believes this to be the case because of the
fear that such action would cause Premera Blue Cross to leave Alaska and thus further reducing the number

of payors participating in our market place.

The term “HMO" is used throughout the various documents involved in this matter. To the best of ASMA’s
knowledge, no HMO, as defined in Alaska Statute, operates in Alaska at the present time or lias ever operated
in Alaska. The use of this term in the various documents could lead a reader to believe that HMO’s arc a
competitive factor in Alaska. That is not true now nor has it ever been. Again, the demographics of Alaska
probably arc still such that an HMO operation would not be economically feasible. Certainly, health plans in
Alaska do include elements of "managed carc”. Ofcourse, managed carc runs the spectrum for an insured
plan having a pre-authorization requirement for a specific medical service all the way to a full, staff model

HMO.

ASMA is concerned that some unintended consequences of the "structural™ remedy may occur which would
be detrimental to access to health carc for Alaskans and which could also adversely impact the cost.

Commissioners Swindle and Leary state in part “...The imposition of such a structural relief in a setting like

Fairbanks resulLs in anomalies that would not arise in a larger urban area...". ASMA agrees with that

statement and would further assert this statement holds true for the entire State. The anomalies would result
in detrimental unintended consequences. This particularly would hold true for specialists and sub-specialists
that serve a much larger geographic area than that in which they reside. Such limitations as the 30% or 50%
"cap" could lead to situations detrimental to the public's health if such benchmarks arc considered as setting
precedents for other situations. For example, if such regulatory structures would prevent an additional
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needed sub-specialist from being recruited, this could lead to "burn-out" for the existing group of sub-
specialists which could result in medical errors, delayed or no treatment, or increased costs by having to

transport a patient out of Alaska for treatment.

The practice of medicine in frontier States such as Alaska is not as "economically efficient™ as it is in other
more populous areas. That classic inefficiency is exacerbated as you look at the more rural areas of Alaska.
For example, it might be the norm for a particular practice specialty to be one practitioner for each 5,000 in
population. First, assume for the moment that a mythical town in Alaska exists with 3,500 in population.
Such a town would not be connected by road, but probably only accessible by air. You can't recruit a
fraction ofa doctor so you recruit one. However, a single doctor in such a setting is now on duty, to use the
vernacular, 24/7/365. This has proven to be a formula for disaster which results in professional isolation, and
"bum-out" which results in high turnover. Certainly, another physician could be recruited or perhaps all
patients could be transported by air-ambulancc to another locale for treatment. These approaches would add

to the cost.

Recruitment of physicians to Alaska continues to be a significant issue in Alaska. Alaska has been a net
importer of physicians throughout its history. Alaska has no medical school. It has only 10 slots at the
University of Washington Medical School each year through a special arrangement. The current situation in

Alaska is that about halfof the private practice physicians are age 51 and older. So, recruitment is a
significant issue at the present time and any thing which hampers recruitment of new physicians is to the

detriment of our public’s health.

Again, thank you for this opportunity to comment. ASMA feels that any decision made by you should be
made with a good understanding of the environment involved. In summary, wc feel that the definition of
“payor” including government health benefit plans presents a Constitutional problem. Furthermore, ASMA

believes the "structural” remedy to be inappropriate for Fairbanks and for any area in Alaska.

Sincerely,

BY: James J. Jordan
Executive Director

FOR: Alaska State Medical Association

cc: Senator Ted Stevens
Senator Frank Murkowski
Congressman Don Young

Governor Tony Knowles
Senator Drue Pearce, President, Alaska State Senate
Representative Brian Porter, Speaker, Alaska House of Representatives
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.Subject:
Date: Sun, IS Feb 2001 11:16:04 -0900
From: "Roberta" <robenil @gci.net>
To: <Senator_Robin_Taylor@leg!s.state.ak.us>

| am a student midwife and as such | am concerned aboct allowing physicians to unite together to negotiate contracts. Tins wmild
effectively decrease die ability of advr need nurse practitioners to compete. Nurse-midwives, and advanced nurse practitioners are
highly skilled in caring for people at di: healdiy end of die soectrum. People who utilize advanced nurse practitioners are general |
very satisfied widi dieir care and received much more one on me time with the care giver than generally given by a physician.
Ideally, advanced nurse practitioners work independently, utilizing physicians as die next step in care when the client's problems

are outside of their seope of care.

Letter of Opposition
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Statement
ofthe
American Medical Association
to the

Committee on Finance
Alaska Senate

RE: Senate Bill 37

Presented by Donnld J. Paimisano, MD, JD
Member, AMA Board of Trustees

January 18,2001

Introduction
Good morning. My name is Donald Paimisano. | 3m a practicing surgeor. tioni New
Orleans ami a member of the American Medical Association's Board ofTrustccs. | am
pleased to provide testimony today on behalfof the American Medical Association and to
be joining my colleagues al llie Alaska State Medical Association in support of Alaska
Senate Bill 37. | am particularly pleased to be here in Alaska, a state that has shown
great courage in addressing patient protection issues in the past and a stats that has

undertaken a number of health care issues of national importance.

As legislators, you arc fortunate to have yet another opportunity to be a leader among
states in addressing an issue that has reached a level of national crisis - that of health
plans' inappropriate leverage over physicians and patients. Alaska Senate Bill 37 will
enable the state of Aiaska to begin to correct this gross imbalance in power by allowing
physicians to negotiate patient care issues with health plar.s. Wc view Senate Bill 37 as a

critical first step in addressing this issue with national ramifications.

Letters of Support
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Leverage of Health Plans Over Physicians and Patients
The severe imbalance of power between health plans and physicians has reached critical -
-- even dangerous$ ®® levels across this nation. This imbalance has given health plans the
power to determine what kind of medical carc a doctor may render to a patient. In many
communities around the country, dominant health plans virtually dictate contract terms to
physicians. This is achieved by requiring the physician who wishes to be part of the plan
to agree to its contract terms - terms that threaten the health of patients because they are

primarily directed at controlling the cost of carc provided to the patients.

Terms that tell aphysician when a patient can be referred to a specialist - terms that tell
the physician what kinds of medication can be prescribed for sick patients -- and punitive
terms that withhold compensation from physicians who see sick patients too many times.
There are even contract terms called “all products clauses" or “tied products clauses" that
force physicians to participate in all of the company's present and future plans - even
those plans that physicians find ethically or financially unacceptable. Fortunately, this
legislature has addressed the issue of all products clauses by enacting legislation in 2000

that prohibits such clauses in physician contracts. But there arc many more issues that

remain to be addressed.

Now, | ask you  what party with dly ability to negotiate would agree to such one-sided

and onerous contract terms that can be unilaterally chang:d by the health plan at any



time? Only a party that has absolutely no leverage in contract negotiations. In fact, there

rarely arc contract negotiations. The contracts are issued on a "take it or leave it" basis.

Adverse Effects of Leverage of Health Plans on Physicians and Patients
In many markets, these health plans control such a large percentage of patients that
physicians must contract with them to have a viable practice. There simply arc not
enough patients outside of managed carc to provide most physicians in the market with
the patient volume necessary to maintain a financially viable practice. Moreover, in
many markets, a small number of health plans account for the bulk of the patients. When
only a few health plans control most of the patients in a market and all use similar
contracts, failure to comply with contract terms means putting all of the contracts at risk e
« and the viability of the practice - and the patients seen by that practice --at risk. Tr.c
results of this practice have been devastating to physicians and patients alike -
particularly in communities where just a few physician practices take carc o (most of the
patients in that community. Not only has medical dccisior.-making power become
concentrated in fewer hands - and wc believe the wrong hands- but physicians whose
contracts are terminated for refusing to agree to a plan's terms have been forced to close

their practices and their patients forced to find new doctors to take care of them.

Current Law
The antitrust laws have been interpreted to allow health plans such a high degree of
leverage that an appropriate balance of interests no longer e.vists. As a result, the power

ofhealth plans to determine the kind of health carc that patients receive is virtually
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unchecked. In fact, large health plans actually use the threat of federal antitrust law
enforcement to bully physicians and network, into accepting contracts that they believe
adversely affect patient care - all to save the health plans money. And so, while a

dominant health plan has little or no fear under the antitrust laws, two or more physicians

do.

Under current state and federal law, two or more independently practicing physicians can
not corr.e together to discuss the terms of a health plans contract and attempt to work out
a fair contract that will enable a physician to deliver quality patient care. For many years,
the Amencan Medical Association has pursued federal antitrust relief thut wouid give
independent physicians the ability to collectively negotiate with health plans. While

progress is being made at the federal level, the fact remains that the antitrust laws have

not ye: been amended.

The critical need for such legislation has been seen right here in Alaska. I'm sure many
of you are familiar with the Federal Trade Commission action taken against a Fairbanks
IPA, the Alaska Health Network. The Federal Trade Commission alleged that the IPA
was engaged in anti-competitive activities that prevented other insurers from entering
Fairbanks. The FTC’s consent decree placed restrictions on the percentage of physicians
that could be represented from 5 specialties. Unfortunately, the consent decree did not
recognize Alaska’s marketplace or its domination by a very few insurers The passage of
Senate Bill 37 would go far to alleviate the misunderstanding of the Alaska marketplace

and would actually allow Alaska state officials to determine the number of physicians
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who could join together to negotiate based on a sound understanding of their slate

marketplace.

Because health plans are using their increased market power to coerce physicians to agree
to health plan policies or terms that are not best for patients, we must seek relief on a
state-by-state basis. It is critical that wc pursue other options to begin to provide
immediate relief to physicians and prevent further erosion ofphysician control in

delivering quality patient carc. Alaska Senate Bill 37 provides this critical opportunity.

ThcStnte Action Doctrine
Alaska Senate Bill 37 provides a legally sound way for Alaska physicians to collectiv *[y
negotiate with health plans over the terms of their contracts. The concept set forth in
Senate Bill 37 is known as the state action doctrine. This doctrine has been successfully

employed to permit adefined group of individuals to engage in a state-sanctioned activity

where that activity is closely monitored by the state.

The state action doctrine already has beer, used in many stales to permit health carc
entities to engage in transactions such as mergers and joint ventures where the benefits to
the delivery of health carc to patients could be demonstrated. For example, many states

currently have laws permitting joint ventures arid mergers of health care entities that

would increase access to health carc in rural areas.



Jan

29

01 02:23p Rlaska St Med flssn 907 561 2063

The use of the state action doctrine proposed in Senate Bill 37 would extend state
sanctioned activity to physicians who are unable to negotiate contract terras that would be

favorable to their patients. What this bill does not do is seek an exemption from the

antitrust laws like health plans currently have.

In order for physicians to engage in negotiations with health plans, they must comply
with the two traditional principles of state action doctrine: 1) state approval to

collectively negotiate with health plans and 2) ongoing oversight of the activity by the

state.

In instances where a state would approve such negotiations, physicians would be
provided with a venue to ensure that where a health plan has substantial market power,
individual physicians could discuss contract terms and conditions and communicate any
concerns to the health plans in a single unified voice. The built-in safeguards of this
application of the state action doctrine would protect the public's interest in competition
by restricting the number of physicians included in a given group and, most importantly,

by prohibiting any activities tliat would adversely affect patient carc, such as a boycott or

a strike.

In this fashion, physicians could actually further the interests of their patients that arc
threatened by restrictive contract terms and, at the same time, r.ot pose any threat of

disrupting the delivery of or access to health carc during the process of approved

negotiations.
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Conclusion
This is your opportunity to take an active role in correcting the imbalar.ee in leverage
between health plans and physicians. This imbalance has already reached critical levels

across our nation - please make Alaska a leader by empowering Alaska physicians to put

the health of their patients fust.
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SB 37-
Relating to collective negotiation by physicians
with health benefitplans; to health benefitplan contracts with
individual com peting physicians

Overview

$

Collective negotiation of price and price-related terms by physicians is considered
“per sc” illegal price fixing in violation of state and federal antitrust laws. SB 37
would displace free market competition and state antitrust laws and allow
competing physicians to collectively negotiate with health plans on non-price and
price terms of a contract under certain circumstances.

SB 37 attempts to provide the physicians with immunity from prosecution under
federal antitrust laws, through the state action doctrine, by establishing a review of
the negotiations and contracts by the Office of the Attorney General..

SB 37's authorization of collective bargaining presents a serious risk of
andcompctitive harm. According to the Federal Trade Commission (FTC),
allowing physicians to collectively negotiate on price terms will not ensure better
care for patients, and it may result in substantial harm to consumers. The FTC’s
conclusions are bhased on prior investigations and enforcement actions where such
results occurred when physicians collectively negotiated price terms.

munity Issues —State Action Doctrine

Under the “state action” doctrine, states may override the national policy favoring
competition and provide that regulation rather than market forces will govern
aspects of their economies. A state .may only displace competition with active
state supervision if the displacement is both 1) intended by the state and 2)
implemented in its specific detail. ~ Actual state involvement, not deference to
private price-fixing arrangements under the general auspices of state law, is the
precondition for immunity from federal law.

For exemption from federal antitrust law under the state action doctrine, the state
must exercise sufficient independent judgment and control so that the details of
the rates or prices are established as a product of deliberate state intervention, not
simply bv agreement among the parties. The Court has held that a state did not
actively supervise price arrangements when it did not establish the prices, review
the reasonableness of the prices, monitor market conditions, or engage in any

pointed reexamination of the program.
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prohibition on engaging in boycotts relating to price and price-related terms and
conditions.

& SB 37 docs not clearly prohibit concerted action, such as a boycott. It only states
that such action is not authorized. A boycott or strike by physicians in response to
a health plan’s refusal to collectively negotiate on price terms would not be

prohibited.

Application o fBill's Provisions

$ The billisnot clear on how these provisions apply to an insurance company based
on the use of the term “health benefit plan.” By definition, “health benefit plan”
does not refer to insurance companies. The bill relics on the definition of health
benefit plan in AS 21.54.500(15). This definition incorporates die ERISA
(Employment Retirement Income Security' Act of 1974) definition of “employee
welfare plan,” which includes a “plan, fund, or program established or maintained
by an employer or by an employee organization . . . for die pugiose of providing
for its participants or beneficiaries, through the purchase of insurance or
otherwise, medical, surgical, or hospital care or benefits,” among other things.
Accordingly, the determination under the bill of a health benefit plan’s market
share will be based on die market share of an individual employer’sor employee
organization’s hcaldi benefit plan, not on the market share of die insurance

company that may be providing insurance to the plan.

Another area in which the bill is unclear is whedicr negotiation with an authorized
third party is mandatory for hcaldi benefit plans. The language in AS
23.50.020(c)(2) implies that any health benefit plans would be required to negotiate
with an audiorized third party unless it could prove it died not have substantial
market power. However, written testimony submitted to the committee and
proposed AS 2350.020(f)(2) indicated the contrary.

ERISA Preemption

< Since the bill applies to “health benefit plans” it raises a federal preemption issue
under ERISA. ERISA preempts all state laws that relate to employee benefit
plans, which by definition includes “health benefit plans.” ERISA regulates the
administration of employee healdi care benefits as well as the structure of the

plans.

Prepared by Alaska Departmentoflaw
Janmuy 2t, 200!
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SB 37 -
Relating to collective negotiation by physicians
with health benefit plans; to health benefit plan contracts with
individual competing physicians

Overview

Collective negotiation of price and price-related terms by physicians is considered
“per sc” illegal price fixing in violation of state and federal antitrust laws. SB 37
would displace free market competition and state antitrust laws and allow
competing physicians to collectively negotiate with health plans on non-price and
price terms of a contract under certain circumstances.

SB 37 attempts to provide the physicians widi immunity from prosecution under
federal antitrust Jaws, through the state action doctrine, by establishing a review of
the negotiations and contracts by the Office of the Attorney General..

SB 37's authorization of collective bargaining presents a serious risk of
anticompetitive harm. According to the Federal Trade Commission (FTC),
allowing physicians to collectively negotiate on price terms will not ensure better
care for patients, and it may result in substantial harm to consumers. The FTC’s
conclusions arc based on prior investigations and enforcement actions where such
results occurred when physicians collectively negotiated price terms.

munity Issues - State Action Doctrine

Under the “state action” doctrine, states may override the national policy favoring
competition and provide that regulation rather than market forces will govern
aspects of their economies. A state may only displace competition with active
state supervision if die displacement is bhoth 1) intended by the state and 2)
implemented in its specific detail.  Actual state involvement, not deference to
private price-fixing arrangements under the general auspices of state law, is the
precondition for immunity from federal law.

For exemption from federal antitrust l[aw under the state action doctrine, the state
must exercise sufficient independent judgment and control so that the details of
the rates or prices are established as a product of deliberate state intervention, not
simply by agreement among the parties. The Court has held that a state did not
actively supervise price arrangements when it did not establish the prices, review
the reasonableness of the prices, monitor market conditions, or engage in any
pointed reexamination of the program.



