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o | would note that neither GCI nor ATT Alascom has stepped up to build
telephone facilities in places where they can’t make a business case. Why
should they risk their own capital when they get to make use of our network
at less than what it costs us - or them - to build it?

> The bottom line is that we believe the quid pro quo for the regulation
imposed on ACS by the regulators, including this carrier of last resort
obligation, is that the RCA makes certain we can earn a reasonable return.
That would be fair. We invest, we earn. But the reality is that they can
compel us to build and serve - but we do not have a way to assure a return
on investment. This is a commission that claimed “sovereign immunity”
when we sought to have a matter under the federal Telecom Act reviewed
by a federal district court. Where isjustice when the Commission refuses
to be held accountable for their decisions? Why wouldn’t state
commissioners want to make absolutely certain that the decisions they were
making - that had a direct impact on the public interests of the State - were

consistent with the law and furthering the public interest?

And this leads us to Ted Moninski to speak about issues of procedure and process. We
believe the regulatory process must be fair and open, impartial, and render decisions
consistent with the law. Ted is uniquely qualified to address these issues, having had
responsibility during his career for regulatory affairs at ACS, ATU, and also Alascom.
He was executive director ofthe Alaska Public Utilities Commission from 1986-1991

and served as previously as deputy director from 1981-1986. With the Cominitiee’s

permission, I’ll turn the time over to Ted.

Leonard Steinberg will now address our concerns relative to telecommunications law and
policy issues. Leonard has served as our General Counsel since January, 2001. He has

extensive experience in private regulatory and administrative law practice representing
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telecommunications and energy industry clients - and brings a very broad perspective
through his education. He holds a Juris Doctor from the University of California’s
Hastings School of Law, a Master of Public Administration from Harvard, and a Master

of Business Administration from University of California, Berkeley. Leonard.

All of this comes down to the financial impact on ACS and the long-term implications for
Alaskan consumers. ACS and its predecessors have invested substantial funds to build
and upgrade the network that connects 75% ofthe State’s population with each other and
the rest of the world. We believe the quid pro quo for making these investments in a
regulated environment is the opportunity to earn a reasonable return on the investment.
We must be able to generate adequate financial returns if we are to continue to construct

and maintain - and operate - the modem telecommunications facilities that keep

Alaskans connected.

I can assure you that the capital markets are scrutinizing the impact ofthis Commission’s
regulatory decisions on the Alaskan markets. We must have access to capital from those
markets to continue to invest in the business. It is a reasonable thing for shareholders and

creditors to expect compensation for the opportunity cost of investing their funds.

Looking again at ACS of Anchorage, we have seen a steady decline in revenues from
1999 to 2001 that is directly proportional to the increase in UNE loops. Over that same
period, we have gotten more efficient each year. Our cash expenses per line have

decreased. That is one of the benefits of competition. It makes you become more

efficient.

In fact, it is worth noting that ACS is a more efficient operation than many of our peer

group companies. For 2001, annual cash expense per telephone line for ACS of
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Anchorage was $242. The comparative spending per line for Alltel was $276;

CenturyTel was at $402 and the TDS expense was $435.

We have continued to invest in the network. We have made these investments in the
belief- the hope - that this regulatory commission would, through our current rate case
and the Anchorage UNE proceeding, permit us to earn a reasonable return on that

investment. Thus far, we have certainly been disappointed.

Our latest disappointment is the RCA’s order issued this month establishing depreciation
rates for the ACS telephone companies. Depreciation rates are significant drivers of both

retail and interconnection rates set by the RCA. The RCA hasjust lowered these for each

of the four ACS local telephone companies.

For example, the current depreciation rate for ACS of Anchorage is 7.80 percent.
Because technology is evolving more rapidly today, particularly in a competitive market
such as Anchorage, we requested a new composite rate of 9.30 percent and offered
supporting expert testimony. The U.S. Supreme Court, in its decision last month in the
Verizon Communications case, recognized that depreciation rates may need to be
increased in a competitive market. Endorsing language in the Federal Communications
Commission’s “First Report and Order” regarding how to treat depreciation rates for

purposes of interconnection in a competitive market, the Supreme Court stated:

“The order thus treated then-current capital costs and rates of depreciation as mere

starting points, to be adjusted upward if the incumbents demonstrate the need.”

GCI, who intervened in our rate case, argued that the rate should be adjusted downward -
significantly - to 4.49 percent. They made this recommendation despite the fact that

public documents indicate their own composite depreciation rate is well in excess of the

ACS rate.
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Interestingly enough, it was GCI, our primary competitor, arguing against our
depreciation rate - not the Public Advocacy Staff. Staffrelied entirely on GCI to
formulate a position. We found it disturbing that we were required to disclose detailed
information about our network and costs to our competitor to help support their argument

to ultimately lower the rates they pay to lease our network.

So what did the RCA order? They reduced our rate from 7.80 percent to 4.78 percent -
remarkably close to the GCI recommendation of4.49 percent. Incidentally, we calculate
the average depreciation rate of the other telephone companies in the state to be 6.33
percent and none of them face competition. In fact, we cannot find any telephone
company in the country with a lower depreciation - with the exception of ACS of

Fairbanks. We will be submitting additional written testimony to the Judiciary

Committee on this matter.

We must ask the question: How do we reconcile the regulatory burdens, including this
earner of last resort obligation, with a regulatory regime that does not permit us to earn a

reasonable return on our investment?

We believe regulators must be concerned - and act in a manner that demonstrates that
concern - about how continued investment in the network will be assured in the long run.
How do we generate the capital to build the network and pay the expense of operating it?
And if we cannot generate sufficient funding to build and operate the State’s network,
how do we assure the future of telecommunications in Alaska, the state more dependent

upon modern telecommunications that any other state in ihc Union?

Our story is only one piece ofa much broader regulatory concern in the State. But our
questions are significant to the future of Alaska. We commend this Judiciary Committee,

because we believe through these hearings, you are seeking answers to such questions.
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We do have recommendations to this Com m ittee:

1 Establish an oversight committee to monitor the RCA to assure that regulatory
policy is aligned with long-term public interest, that processes are completed in
a timely fashion, that due process is afforded, that substantive law is being
applied appropriately, and that there is, in fact, an incentive to investin
Alaska’s telecommunications future.

2. Then we would recommend that the information derived from these Judiciary
Committee hearings, developed by the oversight committee, and received from
the State Telecommunications Study be used to support the next legislature’s

deliberations on Alaska’s future regulatory course and to establish policies to

guide the regulators.

Thank you for this opportunity, Mr. Chairman and members of the Committee.
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Concerns About Due Process
ACSH

Alaska Communications Systems

« RCA’ Inappropriate Use of Advisory Staff
vs. Public Advocacy Section

e Absence of Codified Ex-Parte Rules and
Non-Use of Disclosure Statements

RCA’ Lack of Willingness to Conduct
Evidentiary Proceedings

« Apparent Violations of Open Meetings Act
Requirements



Concerns About Due Process: Example
ACS!

AadaCommunicaions Sgars

« RCA’ Inappropriate Use of Advisory Staff vs. Public

Advocacy Section

- Role of Advisory Staff is to support the Commision in
analyses of complex issues.

- Role of Public Advocacy is to advocate the “public
Interest”

- This interplay is a key “check and balance” in the decision
making process.
 PAS Created by Statute in 1999

« 498 Formal Adjudicatory Dockets Opened; 59 (less
than 12%) PAS Designated as Party
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Concerns About Due Process: Example
ACS!

AadaCommunicatios Sgos

- Inability to Test Advisory Staff’s Conclusions

- December 18, 2001 Order: RCA states, “ACS Is not
entitled to cross-examine Staff about the issues.”

 ATA'’s Critique in Docket R-02-02

“The main problems inherent in the current regulatory
scheme are: the Commission, through its various
sections, continues to act simultaneously as
Investigator, inquisitor, prosecutor, and adjudicator in
Its own dockets;”
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Concerns About Due Process:Example
ACS!

Aada Communicatios Sgens

e Absence of Codified Ex-Parte Rules

o Difficulty In Communicating with Commissioners

- Inconsistent Application of Ex Parte Rules Along with
Lack of Evidentiary Proceedings severely limit
communication with commissioners

- Also Severely Limits Commissioners’ Opportunity to
Probe and Understand Complex Regulatory Issues

- FCC’s Approach to Ex Parte - Establish Rules, Allow
Direct Communication with Commissioners, require
written disclosures to be filed in the record
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Concerns About Due Process: Example
ACS®

AadaComunicatiot Sgens

« RCA'’s Lack of Willingness to Conduct Evidentiary Proceedings

- New “Hearing” Procedure Established February 11, 2000 re
AECA Tariff Filing

 New Procedure Limits Long-Standing Opportunity to
Develop the Record (Discovery, Testimony, Evidentiary
Hearing)

 New Procedure Implemented without Prior Public Notice

 To Date, 19 ACS Tariff Filings Have been Subjected to
New Procedure

- March 8, 2002, Superior Court of Alaska Orders RCA to
Conduct Evidentiary Hearing; Evidentiary Hearing in Early
2003
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Concerns About Due Process: Example
ACS!

 Apparent Violations of Open Meetings Act
Requirements

- Departm ent of Law A dvises RCA thatitem s m ust be deliberated and
voted on in a Properly Noticed Public M eeting
Examples of Apparent Non-Compliance:
e Of 14 Filings subm itted by the RCA to the FCC, 8 Filings Not
D iscussed or Voted On in a Public M eeting

e Contractand Procurement M atters G enerally not D iscussed at

Public M eetings; C hair’s Signature A uthority Limited to $5,000 [AS
42.04.050(b)]

* RCA'’'s Feedback re HB 333 (Re-Avuthorization); V arious “Sunset?”

Public Statem ents and W eb Site Postings re Re-Authorization.
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Law and Polic
ACS® %

Alaiko Conmurication! Syttomi

| would like to begin by reiterating something Wes said
during his opening comments:

e Interconnection agreements and rates are the drivers
of local telephone competition in Alaska. Ifterms and
rates are not properly set, there will be long-term
consequences that jeopardize the ability of Alaskans
to enjoy modern and affordable telecommunications

Sservices.



Law and Policy
ACS®

AadaCommunicatios Sgens

« My comments will focus on just a few of the legal and
policy calls of the RCA that concern us: (1)
Interconnection agreements; (2) rural exemption; and
(3) rate cases. Inall cases, the RCA’ positions
generally reflect an activist commission making policy
according to its own vision and implementing it
through existing or new utility regulations.



Law and Policy
ACSH

« Before we jump into our discussion of interconnection
agreements and rates, it might be helpful to consider
an abstract and admittedly simplified example. Please
Imagine a gas station. The proprietor has invested in
the business by building and maintaining a building,
putting In tanks, installing gas pumps, and the like.
The gas station owner buys gas from a distributor for
$1.50/gallon and sells it for $1.65/gallon. Of the .150
margin, 10 iIs required to recover his investment,
leaving 5 for profit.






UNE Example

ACSH

Aada Communications Sgens

Now imagine government stepping in and telling the gas
station owner that he has to permit a competitor to use one of
his sets of pumps, and oh yes, sell him the gasoline for
$1.00/gallon. If the competitor then decides to sell his gas for
$1.50/gallon, it will be .150 cheaper than the original
proprietor’s gas and the competitor will still have a margin of
500 a gallon, nearly ail of which goes to profit because the
competitor has not made substantial investments of his own.

In the short term, this may look good for consumers - they
are paying .150/gallon less for their gas. But how long do you
think the original proprietor will stay in business? Moreover,
how many new gas stations is this proprietor likely to build?



Now let’s turn to Interconnection Agreements and

Rates In the Telecommunications Arena
ACSH

Alaska Communications Systems

« What Are Interconnection Agreements?

- Permit competitors to lease facilities through a
mechanism known as Unbundled Network
Elements or UNEs.

- Establish the UNE rates competitors pay to use
ACS facilities and the processes used for the
companies to interact with each other.

- The rates directly account for most of our
competitor’s cost of goods sold, and therefore
Indirectly establish the range of possible market

priCeS. Page 6



Interconnection Agreements and Rates
ACSH a

Alaika Communicationt Systomi

* Legal Obligations,

- Incumbent carriers In urban areas are
obligated to execute these agreements under
the Telecommunications Act of 1996.

- Where the carriers are unable to negotiate
mutually acceptable terms, state commissions
are empowered to establish the rates, terms
and conditions of these agreements through

“‘arbitration.”



Interconnection Agreements and Rates
ACSH

Alaita Communications S/ens

e Turning now to Anchorage

- The Interconnection Agreement between GCI and
ATU, one of the first in the nation, was approved by the
APUC in January, 1997 in Order U-96-89(9)

- In that order, the APUC established a temporary UNE
loop rate of $13.85/mo. This rate was intended to be a
short term substitute for, and be replaced by, prices
based on a cost study in compliance with federal law.
In the Commission’s own words, “all prices in the
arbitrated interconnection agreement are temporary in
nature and will require a full study based upon a cost
methodology to be determined by this Commission at a

later date.”
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Interconnection Agreements and Rates
ACSB a

Alaika Communications Systems

 Anchorage

- ACS sought, but was unable to obtain, an agreement with
GCI for new cost-based rates. ACS then asked the RCA to
set new rates in compliance with federal law in January
2000. The RCA granted ACS’ request to set new forward
looking rates on March 6, 2000, expressly recognizing that
the existing rates were both temporary and “not based
upon an accepted forward-looking cost methodology.”

- Nevertheless, neither the APUC nor the RCA has ever
established a cost-based price in compliance with federal
law. Finally, a year and a half after requesting new
forward-looking rates, with no resolution in sight, ACS
asked for at least a new “temporary” rate.



Interconnection Agreements and Rates
ACSH

Aada Communications Sgars

 Anchorage

- The new tem porary rate sought by ACS was $24.00/mo. ACS provided
the RCA with cost studies supporting this rate, copies of which I have
available for this com m ittee if itdesires. The RCA then set a new

tem porary and refundable rate of $14.92 despite the absence ofany cost

studies supporting that num ber. This is only a small increase over the old
tem porary rate of $13.85. M oreover, itis prudentto look closely at w here
this num ber came from. Notthe ACS coststudy. In fact, the rate was not

derived from any cost study or any evidence submitted to the

Commission. R ather, itcame from G Cl’s lawyer.
* Where are we then?

- Two and a half years after requesting new rates in com pliance with
federal law, and five and a half years after initiating facilities leases, ACS
still has never had an A nchorage UNE rate in com pliance with federal
law. In fact, ACS has been unable to obtain even a schedule for resolving

this m atter.
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Why Does This Matter?
ACS18 3

Alaska Communications Systems

« The RCA claims itdoes not make law, but rather
Implements the law. In this case, we haven’teven
seen much implementation.

e Itintroduces uncertainty to our business plan.
Anchorage UNE rates today are not only temporary,
but refundable, How can we plan for the future In this

environment?

« To the extent it perpetuates artificially low wholesale
prices for facilities, it benefits consumers in the short
run, but harms consumers in the long run by
discouraging investment.
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Interconnection Agreements and Rates
ACSEI a
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Fairbanks

 Now lets turn to Fairbanks, where we have grave concerns
about the UNE rates the RCA promptly set in response to a
request by GCI.

 ACS’ actual cost for an average loop in Fairbanks is about
$33.50. The RCA, however, set a UNE loop price for
Fairbanks of $19.19-57% of ACS’ cost.



Interconnection Agreements and Rates
acsh a

Atoika Communication* System*

Fairbanks

e This Is our version of the gas station example. Or, If you
prefer, consider the fact that in biological terms, the
relationship between GCl's and ACS’ local phone businesses
would be described as parasitic. Here is the definition of
parasite | found in one biology text book: “Organisms that live
In, with or on another organism. The parasite benefits from
the association without contributing to the host, usually they
cause some harm to the host.” Consider also the definition of
“parasitism”; “A form of symbiosis in which the population of
one species benefits at the expense of a population of another
species; similar to predation, but differs in that parasites act
more slowly than predators, and do not always kill their hosts.
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Interconnection Agreements and Rates
ACSE|

Alaiko Communication* Systems y

Fairbanks

- Is this state-sponsored parasitism good for the people of
Alaska? Perhaps it allows for lower prices in the short
term, but it begs the question of who will be here to provide
service in the long term. GCI’s local phone business has
not made the kinds of investments needed to maintain and
upgrade the facilities needed to provide service and an

ACS sufficiently harmed by parasites will be unable to do
SO.
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Interconnection Agreements and Rates
ACSH

Alaiks Communlatlon* Synent*

How did this happen?

« The RCA rejected ACS’ detailed cost study for
Fairbanks, a copy of which iIs available to this
committee If it desires.

 Rather, the RCA relied on an improper economic
model

« The RCA ignored ACS’costs and elected to set
Fairbanks prices based on Lower 48 costs.

J
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Interconnection Agreements and Rates
ACSH

Alsika Conmurication! Syrtari

e Fairbanks

- The model relied upon by the RCA was the “synthesis
Model” used by the FCC to allocate Universal Service
Funds - the same model criticized last week by Harold
Furchtgott-Roth. As long ago as 1999, the FCC cautioned
against using the model for UNE Pricing:

According to the FCC, “[t]he federal cost model was
developed for the purpose of determining federal
universal service support, and it may not be appropriate
to use nationwide values for other purposes, such as
determining prices for unbundled network elements.”

Tenth Reportand Order, 14 FCC Red 20156 ,1f32 (1999)

/

Page 16



Interconnection Agreements and Rates
Acsrn

Alaska Communications Systems

The FCC reiterated this position in an order issued just
this month.

- “The Commission has cautioned against using the
results of the Synthesis Model to set rates... and
we emphasize that we are not doing sc in this
proceeding.”

Cost Review Proceeding for Residential and Single-Line

Business Subscriber Line Charge (SLC) Caps, Order,
FCC 02-161, para 36 (June 5, 2002)
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Interconnection Ag\reements and Rates

e Fairbanks

- Furthermore, it is worth noting that the Rural Task Force of
the Federal-State Joint Board on Universal Service, the
same Board co-chaired by Commissioner Nan Thompson,
reviewed the reliability of the FCC’s Synthesis Model and
concluded:

“[T]he costs generated by the Synthesis Model are likely
to vary widely from reasonable estimates of forward-
looking costs. As a result it is the opinion of Task Force
that the current model is not an appropriate tool for
determining the forward-looking cost of Rural Carriers.”

Rural Task Force Recommendation to the Federal-State

Joint Board on Universal Service, Septem ber 22, 2000 at 18.
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Interconnection Agreements and Rates
ACSH

AMaska Commurication® Syitant

Finally, the U.S. Supreme Court recently rejected a Verizon
argument which relied on the Synthesis Modei to challenge the
FCC’s UNE pricing methodology. The Court described Verizon’s
argument as “spurious,” noting that the Synthesis Model’s

numbers “are clearly wrong.”
Verizon v. FCC, May 13, 2002.

Again, the RCA represents it does not make law but rather
Implements it. In this case, we question that representation.
Moreover, we Invite the legislature to investigate whether the
RCA'’s activist policies, such as state-sponsored parasitism,
reflect the will of the peopie and this body. If not, we recommend
enacting statutes which establish policies such as competition

being on a level playing field. ER 15




Now Iwill briefly switch topics and discuss
exemption for rural companies under the Act and
ACS . how that exemption can be terminated

What is it?

- Incumbent carriers classified as “rural” by the
Telecommunications Act of 1996 are exempt from
the obligation to lease their facilities to competitors.

- State Commissions may terminate a rural exemption
but only, according to the Act, ifa state commission
finds that it is not unduly economically burdensome,
technically feasible, and consistent with universal

service.
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Rural Exemption Termination
acsh K

 Why did Congress create the rural exemption?

- Telecommunications Act of 1996 recognized the fragile
economics of most rural telephone companies and the folly of
trying to bring market economics to high cost
telecommunications services that can not exist without
significant subsidies.

- The rural exemption, then, is not to be terminated lightly, for
doing so threatens the essence of universal service - the
provisioning of modern telecommunications services to all
consumers at affordable rates, a policy which ACS supports.

- Nevertheless, the RCA terminated the exemption of ACS’ three
rural telephone companies.
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Rural Exemption Termination
ACSH

Aasika Comurications Sysans
e What are our concerns with the RCA’s decisions to
terminate a rural exemption?

« The RCA has ignored federal judicial decisions placing
the burden of proof in rural exemption proceedings on
the competitive carrier seeking to terminate the

exemption.
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Rural Exemption Termination
ACS

Ab»k« Communication! Syitomi

The RCA also terminated the exemption for ACS’ most rural
company, ACS of the Northland, despite GCI’s testimony in 1997
and again in 1999 that it was seeking interconnection only In
North Pole and not anywhere else in the ACS of the Northland
service territory. Given GCI’s position, and the absence of a
dispute concerning most of the ACS of the Northland territory, we
do not believe any specific evidence was introduced of the
Impacts of competition on the economic burden or universal
service in Northland’s small communities such as Seldovia,
Ninilchik, Delta Junction and Nenana.

We do not understand how the RCA could make the required
statutory findings when there simply was no evidence in the
record.
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Rural Exemption Termination
ACS!

AadaCommunicatios Sgs

 Why should the legislature care? Because all
consumers outside of Anchorage have been put at risk
of losing the benefits of universal service.

« We invite you to come to your own conclusions about
whether the RCA makes law or just implements it.
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Finally,!would like to address a few of our
concerns regarding the RCA’s handling of the
ACS rate cases.

We are concerned about the level of effort and resources that are
required - and the time to reach resolutions - for these cases.

The ACS rate cases are commission-mandated proceedings. As
a condition of transferring to ACS in 1999 the certificates of
public convenience and necessity that are required to operate
local telephone companies, the old APUC required ACS to file
rate cases for each of its four Local Exchange Companies on

July 1, 2001.

We now anticipate rates sometime in 2003 based on data from
the year 2000.

This proceeding before the RCA has already cost ACS roughly
$1.8M - and we expect the full proceeding to cost approximately
$3.0M. This does not include the losses and costs associated
with operating a business without the proper rates. e



Rate Cases
ACSH

Alaika Conmurication! Syiterrt

8 ACS has produced more than 13,000 documents to date, and
provided more than 2,500 responses to more than 850
separate discovery requests - the bulk of which came from our
chief competitor, GCI.

« All of this effort is paid for by the consumers - either directly or
Indirectly.

- The RCA'’s costs for these proceedings are collected via the
RCC charge on utility bills.

- The utilities’ costs for these proceedings are generally
recoverable through rates.
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Rate Cases

A52H,
Earlier this month, the RCA finally issued a depreciation decision in this
proceeding that appears to conflict with the U.S. Supreme Court’s decision
this M ay in Verizon v. FCC. The U.S. Suprem e Court criticized attem pts to
minimize depreciation and slow depreciation rates, yet that is precisely
w hatthe RCA has ordered. 1In fact, the depreciation rates established by
the RCA for ACS of Anchorage are notonly much lower than the rates
em ployed by its com petitors, butthese rates appear to be significantly
low er than any other telephone utility in Alaska. |In fact, they appear to be
low er than any known depreciation rate for any telephone utility, big or
small, anyw here in the country. This is exactly the opposite result from
w hat one would expect in the most com petitive m arketplace in the nation
w here there is heightened pressure to modernize equipment or lose
custom ers. In light of this dram atic decision, one has to wonder ifthis is

the RCA'’'s way of “rewarding” ACS for speaking up in these hearings.
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 Inany event, one has to ask, What iIs the relevance
of rates set by the government based on 3-year old
data in a competitive market place? This question IS
particularly relevant in competitive markets where
retail prices today are driven by artificially low UNE
rates?

Moreover, why i1s ACS still being treated as a
regulated monopoly when consumers have a choice
of carriers In the areas served by 3 of the 4 ACS
local exchange companies?
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Before closing, let me note that there are numerous other
examples of the RCA’s pro-regulatory and activist policies.
For example, as Wes previously noted, in comments filed with
the FCC, the RCA continues to advocate regulation of
broadband services provided by telephone companies while
allowing other providers of broadband such as cable
companies, to be unregulated. Similarly, in another FCC
proceeding, the RCA advocates having a right, on its own, to
add to the FCC'’s list of facilities and services that companies
such as ACS are obligated to make available to competitors.
And earlier this year, the RCA agreed to new interexchange
carrier regulations that significantly increase the regulatory
burden on long distance providers.
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Law and Policy - Conclusion
A C S 7

J
Alaika Communication* Systems

All of these issues lead to the question of whether

the RCA’s policies and procedures reflect the will
of the legislature. If not, the legislature should
provide the RCA with guidance concerning the
state’s regulatory policies.
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STATEMENT OF RON DUNCAN,
PRESIDENT AND CEO OF GCI

GCI fully supports a four-year extension of the Regulatory Commission of
Alaska, the RCA. The RCA is a functioning, professional agency. Two independent
auditors, the National Regulatory Research Institute and the Legislative budget
auditors both found the RCA to be performing well. Sunsetting the RCA and/or
terminating any sitting commissioners will not fix the complaints that have been
identified. The identified issues are structural or budgetary, there is a long learning
curve for new commissioners, and a new commission would be highly dependent on
Staff. In the field of telecommunications, most of the Commission's decisions have been
the result of federal law that cannot be changed at the state level. Continuation of the
RCA isneeded for consumer protection and business stability.

It is not surprising that there is dissatisfaction with the RCA. Complaints about
the commission are as inevitable as complaints by teenagers about parents and
homework. The RCA arbitrates among the owners and users of various utilities, and its
decisions have large financial impacts or corporations and consumers alike. For those
involved in the process it often seems to take too long, but the delays are often caused
by the parties to the proceeding. Often, the most lengthy cases involve utility against
utility, such as the electric utility disputes between Chugach, Matanuska, and Homer

electric companies. Discovery and due process is necessarily time-consuming, but also

2550 Denali Street « Suite 1000 « Anchorage, Alaska 99503-2781 + 907/265-5600



necessary for fair resolution of issues. Furthermore, in every case there must be
winners and losers, and there is a natural tendency of losers to blame the Commission.

This Commission is functioning well. It gets orders out much better than the
prior commission. The decisions are well reasoned and based on the facts of record.
The decisions have been affirmed on appeal 90% of the time.

This is the most professional regulatory commission the state has had in a
decade. The members are professional and well respected. Most of the commissioners
came to the job with relevant professional background, and each has learned on the job.
Chair Thompson is well regarded among her fellow state commissioners and serves on
the Federal State Joint Board that will help determine rules governing universal service.
This position is of critical importance to Alaska.

The situation with the RCA is not even remotely comparable to the situation
with the APUC when it was eliminated. At that time, the APUC was loudly criticized
as completely dysfunctional, and not a single regulated entity rose to defend the APUC.
Now, to the contrary, a group of thirteen different practitioners representing diverse
interests wrote a joint letter praising the RCA and supporting its continuance.
Replacement of the APUC passed the House by a vote of 38-0, while continuation of the
RCA passed the House by a vote of 35-1.

Reauthorization of the RCA at this time is consistent with prior legislative
practice. Over che last 14 years, the APUC or RCA was routinely extended in the
session before the expiration date. The only exception was 1994, when there was no
Statement of Ron Duncan, President & CEO of GClI

June 20, 2002
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opposition to extending the agency, but the bill failed to pass because of amendments
on telecommunication regulation. The APUC was given a full four-year extension at
the beginning of the following session.

W hat would be the consequences if the RCA is allowed to terminate as provided
in the statute? The Commission would go into "wind-down". At the very least, less
substantive work will be accomplished because contingency plans would have to be put
in place. Staff likely would be lost. And the battle over the RCA would simply be
extended to next year, with the real possibility of further stalemate and the final
termination of the agency in the last-minute press of legislative business.

Much of the criticism of the RCA stems from federal telecommunications law,
and terminating the RCA or changing commissioners cannot change Federal
telecommunication law. Federal law requires ACS to interconnect and provide services
to facilitate local competition. Competition is the law of the land, and the RCA is
simply enforcing the federal mandate. These requirements will be enforced by the FCC
and federal courts if the Commission is terminated. Alaska regulators and courts might
lose control, but the results would be the same.

The Commission has followed federal law; its decisions interpreting the
Telecommunications Act have all been affirmed on appeal. I'd like to briefly address
the two specific decisions that have been discussed in these hearings, the burden of
proof in the rural exemption hearing and the use of the FCC model for pricing. The
Commission did not make the decision to place the burden of proof on ACS—instead,
Statementof Ron Duncan, President & CEO of GCI

June 20, 2002
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the Commission was ordered by the Alaska Superior Court to place the burden of proof
on ACS. That decision was later affirmed by a different Superior Court Judge who
specifically ruled that the decision of the 8th Circuit Court of Appeals was illogical and
not binding on Alaska courts. The decision to use the modified FCC model to establish
UNE rates was made based on the recommendation of a nationally recognized expert
who was the consultant to the Commission; GCI did not request use of the FCC model.
Even after the model was selected, ACS had an opportunity to contest all of the inputs
(variables) —matters such as depreciation rates, loop lengths, cost of capital —that
determine the ultimate price produced by the model. The initial decisions regarding
the inputs were made by the Commission's Hearing Officer acting as an arbitrator
pursuant to the terms of the Federal Telecommunications Act.

Eliminating existing commissioners will not eliminate procedural delays. For all
new commissioners there is a steep learning curve. Getting new commissioners will not
result in quicker orders. Instead, things are bound to slow down, and new
commissioners will be forced to rely on recommendations of staff rather than their own
expertise.

A stable regulatory environment is favored by investors. Last week's testimony
on behalf of Enstar was absolutely correct. The uncertainty caused by sunset will be a
disincentive to investment and will have a negative impact on all Alaskan utilities who

rely even partially on public financing of capital. Speaking for GCI, my investors have

expressed similar concerns.

Statement of Ron Duncan, President & CEO of GCI
June 20, 2002
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In summary, GCI supports a full, four-year extension of the Commission.

Commission is doing its job and fulfills a vital role for both utilities and consumers.

Statement of Ron Duncan, President & CEO of GCI
June 20, 2002



Dale E. Lehman
7841 Port Orford Drive
Anchorage, AK 99507

June 12, 2002

Senate Judiciary Committee
State Capitol
Juneau, Alaska 99801-1182

RE: Judiciary Committee Review ofthe Regulatory Commission of Alaska

lam writing this letter as input to your consideration ofreauthorization of the Regulatory
Commission of Alaska. | am the Director ofthe MBA Program in Telecommunications
Management at Alaska Pacific University. My comments are my own opinions and do
not represent those of APU or any other party. | have a Ph.D. in Economics from the
University of Rochester and 25 years university teaching experience and research
experience in the telecommunications industry. |have written a book (The
Telecommunications Act of 1996: The Costs ofManaged Competition with Dennis
Weisman, Kluwer Academic Publishers, 2000) and authored numerous articles on the
telecommunications industry. On the basis of my experience, as well as what | have
heard during this hearing, | urge you to reauthorize the RCA for 4 years. The market
place is my preferred place for competitive battles. The regulatory hearing room would
be my second choice. The Legislature (and particularly, the Judiciary Committee’s
reauthorization hearing) is a distant third. Without the required expertise and due process
that occurs in regulated proceedings, the debate of detailed regulatoiy issues in the
Legislature can only result in ill-informed and overly political decisions.

I heard the comments of Dr. Furchtgott-Roth and mostly agree with his assessment of the
Telecommunications Act and its implementation. | too have criticized the FCC’s
implementation ofthe Act, but I fail to see the relevance to the current review. The
failures of the FCC remain regardless of what action the Senate takes about the RCA. If
the RCA were singularly responsible for, or a major contributor to, these failures then it
might be appropriate to consider not reauthorizing them. However, the FCC has been
responsible for most ofthe poor public policy decisions (such as permitting Eligible
Telecommunications Carriers to receive universal service funds based on incumbent
carriers’ costs when using unbundled network elements (UNEs) - and many other
examples). Has the RCA done a particularly poorjob of implementing the (in my
opinion) poor FCC policies?

I disagree with many ofthe RCA’s decisions. For example, I do not support the use of
interim UNE rates for athree year period - but, it should be noted that Illinois has had
interim rates for 6 years. lllinois also has a $2/month rate of leasing unbundled loops
from Ameritech in Chicago (compared to the $14.92/month in Anchorage). Arizona
recently changed meirpermanent UNE rates, lowering them by about 50%. Texas set



permanent UNE rates (after a contentious drawn out process) only to open a new docket
to reexamine them immediately afterwards. There are numerous such examples. The
point is not that the RCA has done a good job of making all their decisions - it is that the
post-Telecom Act environment is complex, and avenues exist for recourse to poor
decisions. ACS has litigated the lifting ofthe rural exemption in Fairbanks and Juneau.
That is the appropriate means to address what they perceive to be a poor (even illegal)
decision by the RCA. Perhaps the Judiciary Committee should be asking why the State
Supreme Court has not yet ruled on this issue.

Ifthe Senate does not like the job done by particular commissioners (although Mr. Taylor
has denied such a personal dissatisfaction in the hearing), there are means to change
commissioners. |Ifthe State Legislature feels that the Commission’s jurisdiction is overly
broad (as with the small water system - Crimson View), then they can pass legislation to
circumscribe it. Ifthe State Legislature feels that the Commission does not expeditiously
process its cases (as with Chugach Electric Association’s rate case), then they can pass
legislation setting time limits for various regulatory actions. In short, the State
Legislature can enact policies it feels are appropriate if it is dissatisfied with RCA

actions.

What motivates my position and my comments is the beliefthat the reauthorization
hearings are not the appropriate place to hear these arguments and enact policy. The only
effect ofallowing the clock to run out on the RCA (or to reauthorize for a short period
such as a year) is to shift lobbying and argument from the regulatory hearing room to the
legislative hearing room. | think such a shift would be a disservice to Alaska.

The regulatory process is already overly politicized (especially following passage of the
1996 Telecommunications Act). Shifting the debate to the legislative realm will only
make it more so. The Legislature does not hnve the expertise, interest, or patience to
hear arguments on subjects like rate cases, UNE pricing, ETC designation, etc. Alaskans
will be better served to leave this in the hands ofthe RCA, with the certainty that the
responsibility for such decisions resides there. The Legislature should do itsjob to
establish policy that the RCA must enforce. The Legislature also has the responsibility of
influencing federal policy if it does not serve Alaska well. The Courts have the
responsibility to ensure that RCA decisions are legal. There is nothing to be gained by
moving the debate to the legislature and much to be lost - these industries are too
important to Alaska to further politicize the policy process.

Sincerely,

Dale E. Lehman



JUN-21-02 FRI 03:14 PM  FBX LEGIS INFORMATION FAX NO. 9074563346

4

Testimony of A. L Bi.iki Wright Jr., General Manager, Aurora Energy, L.L.C.
Tn the matter of llie Hearing discussion of RCA Reauthorizatiori

Friday, Juno 21,2002 ’

Aurora Fncrgy is a small, local utility in Fairbanks. We are a co-generation plant,
providing electric power to OVfiA and hot water'and steam heat to business, government

and resident ial customers in Fairbanks,'

Aurora supports the reauthorization of RCA. We hope (hat. the action ~ or possibly
inaction - of this committee won’t allow RCA’s authorization to lapse, requiring the
agency to “wind down” their activities.

Probably every regulated utility in the Alaska can give you examples of unpleasant
dealings with just about any slate agency. But. by and large, 1’d have to say that I think
the RCA has done a good job in their relatively young life ofhandling issues that our
company has been involved in fairly, consistently, and generally within a reasonable
amount of time.

Aurora Bnergy had a matter before the Commission within the last year or two. Although
we didn’t agree on every issue along the way, Jbelieve we were treated fairly. At this
time, Aurora has placed a petition before the Commission that is very important to our
future. We are comfortable bringing this matter before this Commission. We are
comfortable that we can and will receive a fair hearing, and that our malter will be

handled in a timely manner.

Jliat is, unless something isn’t allowed to move out ofyour committee...or at least come
up for eonsidcrdion. Ifthe Committee allows RCA to “sunset”, it seems to me that they
will have no choice but to begin preparations to shut down. It might be said that this is
intended as a “wake-up call” for the RCA, and the year they will have as a “wind down”
period should be sufficient for them to deal with the issues being brought up and “clean
tip their not". Senator Taylor, you and others here arc saying there are serious issues that
must be addressed. You arc suggesting that maybe processes should be rethought, how
communication with IThc Commission is handled should be reviewed, and so forth. |
submit to you that it is unreasonable to expect that all those important issues can he
addressed in the thorough manner you desire, while at the same time carrying on “normal
business”, and being responsive to the needs of the Alaskan public and the utilities that
serve (liciin - and continue to do sop in an independent manner. If the concern is

timeliness', focus and decisiveness, throwing a major “distraction” 62 1hjg iil
(uim j.., iviiiii'?--  isv.n, wu uij'*j'vnuiui, ib uy to aedonipnsn iliai oy jmerrenng with

the timely performance of RCA’ii current workload, Hxtend the Commission for at least
two years. Allow enough time to address the important issues raised in your hearings and

P.
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elsewhere, bpl do i( in a way (hat allows - and indeed encourages - the tinicly and
Itioro)»/»li performance of the Commission’s duties. * "'

Clearly, just by this process, the RCA has been put on notice. All 'of us, the RCA,
litililkv:, legislators and (he people of Alaska, need to get on with it. Aurora Energy
respectfully requests that you allow that to happen.



AARP rasic

A ARP is a consumer organization. H alfofour
mem bers in A laska are over age 65, halfare under
age 65. M ostofour members are heads of
households. People tell us that they join A A R P to

receive useful inform ation. They trustus.
A s consumers, we trust the oversight authority of
the Regulatory C om m ission of A laska.

W e rely on the R CA just as our mem bers rely on

A ARP.

W e believe the R CA offers our m em bers and all
A laskans the best opportunity to achieve the

follow ing basic consumer protections:

The ability to m ake inform ed

CHOICES aboututility services.

The security of SA FE and RELIABLE energy and

telecom m unications services.

Alaska State Office | 3601 "C” Street, Suite 1420 | Anchorage, AK 99503 | Phone: 907-341-2277 | Fax: 907-341-2270 | www.aarp.org
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The assurance that sales practices and
advertisem ents are FA IR, so that they do not

confuse, m islead or frighten the public.

A nd, the reassurance that consumers receive
A CCURATE INFORMATION, communicated

clearly and in plain language so we understand our

rights and rem edies.

The RCA assures consumers the right to affordable
RATES and A CCESS to such basic necessary
services as utilities and com m unications. |

em phasize REA SONABULE butl also em phasize

A CCESS for our rural citizens.

The RCA allows consumers an opportunity to
PARTICIPATE in the governmental decision -
m aking process that shapes the m arketplace and

ensures meaningful consumer INPUT.

W hen wronged, the RCA offers consumers

REDRESS and COMPLAINT RESOLUTION

W e believe the RCA is necessary for our

organization and for our mem bers. W ithout the
RCA, we would be deprived ofany public

oversight ofenergy and



J. Pat Luby
Associate State Director

Advaocacy
Alaska State Office

301 “C* Sreet
Qite 1420
Anchorage, AK 99503

WW. 8arp.org

07-762-3314 direct
07-341-2277 main
907-341-2270 fax
907-599-0830 i
Jluby@earp.org
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telecommunications services and, when a complaint
Is warranted, we would not have the RCA available
and willing to listen to a consumer’s side of an

argument.

The RCA protects our rights as consumers.

We ask that your Committee recommend the
reauthorization ofthe Regulatory Commission of
Alaska. Our AARP families need it. All Alaskans

need It.

Thank you



TESTIMONY OF MATANUSKA TELEPHONE ASSOCIATION BEFORE THE
SENATE JUDICIARY COMMITTEE REGARDING SUNSET OF THE RCA
6/21/2002

GOOD AFTERNOON MR CHAIRMAN, SENATORS.

MY NAME IS DON REED. | AM A VICE PRESIDENT WITH MATANUSKA
TELEPHONE ASSOCIATION AND AM THE DIRECTOR OF THE COMPANY’S
REGULATORY AFFAIRS DEPARTMENT.

AS YOU MAY KNOW, MTA IS THE SECOND LARGEST LOCAL TELEPHONE
COMPANY IN ALASKA, NEXT TO ACS. WE PROVIDE OVER 60,000
TELEPHONE LINES TO CUSTOMERS FROM EAGLE RIVER IN THE SOUTH UP
PAST HEALY IN THE NORTH AND FROM TYONEK AND SKWENTA IN THE
WEST TO MATANUSKA GLACIER VIEW IN THE EAST. OUR SERVICE AREA
COVERS MORE THAN 10,000 SQUARE MILES. WE ARE A RURAL
TELEPHONE COMPANY AS DEFINED BY THE TELECOM ACT OF 1996. WE
ARE ALSO A COOPERATIVE - OWNED BY THE CUSTOMERS WE SERVE.

PREVIOUSLY, YOU’VE HEARD FROM ANOTHER COOPERATIVE UTILITY -
NAMELY CHUGACH ELECTRIC ASSOCIATION . ALTHOUGH THEY PROVIDE
ELECTRICITY AND WE PROVIDE TELECOMMUN ICATIONS SERVICE - WE
ARE BOTH REGULATED UTILITIES UNDER THE REGULATORY COMMISSION
OF ALASKA. WE ALSO SHARE SOMETHING ELSE IN COMMON. WE HAVE
BOTH RECENTLY GONE BEFORE THE RCA IN A COMPLEX RATE CASE.

AS | UNDERSTOOD THE CHUGACH FOLKS , THEY WERE LESS THAN
SATISFIED WITH THE TIME FRAMES AND THE PROCESS BY WHICH THEIR
CASE HAS BEEN HANDLED BY THE RCA AND BECAUSE OF THIS THEY
SUPPORT THE SUNSETTING OF THIS COMMISSION. | HAVE NO
PARTICULAR KNOWLEDGE OF CHUGACH’S CASE NOR DO I DOUBT THE
VERACITY OF THEIR STATEMENTS.

HOWEVER, MTA WISHES TO REPORT TO THIS COMMITTEE THAT WE
ENJOYED A SATISFACTORY ADJUDICATION OF OUR RATE CASE. WE HOPE
THIS WILL HELP BALANCE THE RECORD BEFORE YOU AS YOU MAKE
THESE IMPORTANT DECISIONS THAT AFFECT OUR INDUSTRY.



NOW, WHEN | REPORT THAT MTA WAS SATISFIED WITH ITS RATE
CASE PROCESS, BY NO MEANS AM | TESTIFYING THAT WE GOT ALL WE
ASKED FOR OR THAT WE DIDN’T HAVE DISAGREEMENTS WITH THE
COMMISSION OVER ISSUES IN THE CASE. BY ITS NATURE THE RATE CASE
PROCESS IS A PUBLIC PROCESS WHERE ALL POINTS OF VIEW HAVE THE

OPPORTUNITY TO BE HEARD.

AND IN A FAIR PROCESS, ALL OF THOSE POINTS OF VIEW SHOULD
BE HEARD. AND WE HAD MAJOR DIFFERENCES OF VIEW, PARTICULARLY
FROM THE COMMISSION’S PUBLIC ADVOCACY STAFF. WE ALSO HAD
ORDERS FROM THE COMMISSION THAT WE BELIEVED WERE FLAT WRONG.

HOWEVER, WE FOUND THIS COMMISSION, ITS ADVISORY STAFF AND
ITS PUBLIC ADVOCACY STAFF CONDUCTED OUR CASE AND ADDRESSED
THOSE DIFFERENCES IN A TIMELY AND PROFESSIONAL MANNER. AND
EVEN ON THOSE ORDERS THAT WE THOUGHT WERE WRONG, THE
COMMISSION ALLOWED US TO BE HEARD.

UPON THE FILING OF A PETITION TO RECONSIDER, THIS
COMMISSION IN ALL CASES, TIMELY GRANTED OUR PETITION AND
REVIEWED OUR ARGUMENTS. AND, UNDER CURRENT STATE
REGULATIONS, IT DOESN’T HAVE TO DO THAT. FURTHERMORE, IN A
MAJORITY OF THESE INCIDENTS THEY EVEN REVERSED THEIR ORIGINAL
DECISION AFTER THAT REVIEW.

WE BELIEVE THIS IS THE MARK OF A PANEL THAT IS CONCERNED WITH
THE FAIRNESS, PROPRIETY, AND TIMELINESS OF ITS DECISIONS AND IS
NOT AFRAID TO ADMIT WHEN ITS WRONG. OUR EXPERIENCE WITH THESE
PANELISTS SHOW THEM TO BE HONORABLE PERSONS.

MTA DOESN’T ALWAYS AGREE WITH THEIR DECISIONS. BUT WE DO
THINK THAT THEY CARE ABOUT ACHIEVING THE RIGHT BALANCE
BETWEEN THE COMPETING PARTIES AND INTERESTS IN THE CASES THAT
COME BEFORE THEM. MOREVER, OURS IS A COMPLEX INDUSTRY. THE
TIME AND ENERGY IT TAKES TO BRING REGULATORS UP TO SPEED IS

ENORMOUS.

WE SAW THAT WITH THIS PANEL WFIEN IT COMPLETELY REPLACED THE
FORMER APUC JUST THREE YEARS AGO. MTA BELIEVES IT WOULD BE AN
UNFORTUNATE WASTE OF TIME AND MONEY TO COMPLETELY REPLACE
THE COMMISSION AS WAS DONE IN 1999.



OTHER FOLKS HAVE TESTIFIED TO YOU THAT THE RELATIVE ROLE
OF THE COMMISSION’S ADVOCACY AND ADVISORY STAFF SHOULD BE
CHANGED. SOME HAVE ADVOCATED THAT SPECIFIC, FINITE TIMELINES
AND DISPUTE RESOLUTION PROCEDURES BE INSTITUTED. WE AGREE
THAT THESE ARE PROPER THINGS TO BE LOOKED AT.

MTA SUPPORTS A REVIEW AND MODIFICATION OF THE ROLES OF
STAFF. WE SUPPORT DEFINITIVE TIMELINES SUCH AS THE ARECA
AMENDMENTS THAT WERE DISCUSSED EARLIER. WE ALSO BELIEVE THAT
EXPLICIT EX PARTE REGULATIONS SIMILAR TO THOSE THAT GUIDE THE
FCC WOULD BE HELPFUL TO BOTH THE COMMISSION AND THE INDUSTRY.

YET, ALTHOUGH WE SUPPORT CHANGES TO SOME OF THE
REGULATIONS UNDER WHICH THIS COMMISSION OPERATES, WE BELEIVE
THIS COMMISSION IS DOING ITS JOB, AND THAT THE PROCESS IS A FAIR

ONE.

THEREFORE WE BELIEVE THIS COMMISSION COINTINUES TO BE
NECESSARY TO OUR INDUSTRY AND CANNOT SUPPORT ITS REMOVAL

THROUGH SUNSET.

WE HAVE HEARD IT EXPRESSED BY THE COMMITTEE THAT IT IS NOT
THE INTENT OF THE LEGISLATURE TO GET RID OF THE AGENCY OR IN
FACT TO EVEN REMOVE THE PRESENT COMMISSIONERS. WE ARE
ENCOURAGED BY THESE STATEMENTS.

HOWEVER, GIVEN THAT THE LEGISLATURE DOES NOT INTEND TO
REMOVE THE AGENCY, WE QUESTION WHY INVOKE THE SUNSET
PROVISIONS. WE VIEW SUNSETTING AS A METHOD TO REMOVE AN
UNECESSARY GOVERNMENT FUNCTION OR AGENCY, NOT A MEANS TO
MODIFY THE REGULATIONS OR RULES UNDER WHICH THAT AGENCY

OPERATES.

IT APPEARS TO US THAT, IF IT IS AGREED THAT THE COMMISSION IS
NECESSARY, A PREFERRED APPROACH WOULD BE TO RE AUTHORIZE
THAT COMMISSION AND ADDRESS SEPARATELY ANY MODIFICATIONS TO
THE RULES THAT GOVERN THAT AGENCY. TO DO OTHERWISE SENDS THE
WRONG SIGNAL TO CONSUMERS AND TO THE INVESTORS OF REGULATED

INDUSTRIES.

CONSUMERS AND INVESTORS WANT STABILITY AND
PREDICTABILITY, PARTICULARLY IN THE UTILITY SEGMENT. TO SUNSET
THE COMMISSION WHEN IT IS NOT THE INTENT TO GET RID OF THE
AGENCY OR ITS COMMISSIONERS INTRODUCES AN UNECESSARY
ELEMENT OF RISK AND UNCERTAINTY.



IF MTA COULD VOTE HERE TODAY - WE WOULD FAVOR THE
REAUTHORIZATION OF THE COMMISSION. WE LEAVE IT TO THE
LEGISLATURE AS TO HOW LONG THAT PERIOD SHOULD BE. WE ALSO
COMMIT OUR RESOURCES TO ASSIST IN THE DEVELOPMENT OF
TIMELINESS GUIDELINES, STAFF ALLOCATION GUIDELINES, EX PARTE
REGULATIONS AND ANY OTHER MODIFICATIONS DEEMED NECESSARY TO

THE RULES THAT GOVERN THE AGENCY.

THANK YOU.

CA*o |
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RATE CASE TIMELINE:

Two Phases: Rev Req. COSS/Complete Rate Design. MTA wanted bifurcated and
sequential. Commission granted although wasn’t required.

First Phase:

Revenue Requirement Filed 1/14/2000

Noticed to Public and Tariff Review: February 28,2000

Interim Rates AND partial rate re design (usually not done - very beneficial to our
customers and to the utility) 3/1/2000.

Procedural Schedule Set (mutually agreed between MTA and PAS) 6/29/2000
Rev Req Hearing 10/2/2000

RR Order 11/29/00
PAS Reconsideration denied 1/8/01. Procedural Schedule for COSS/RD set.

Incremental Interim rates allowed - made NON refundable 1/08/2001

Second Phase:

COSS/Rate Design Study filed 1/15/01.

Hearing on COSS/RD: 5/22/2001

Approval of MTA COSS, Initial Order for Rate Design: 8/21/2001
MTA Reconsideration and Final Rate Design Granted: 10/9/2001



I want to stress again that we appear before you humble but exasperated. There is a
Japanese saying: “The peg that sticks up gets hammered down.” We would not be
here if we were not desperate to do something to alleviate the pain we (and as a
result our members) feel as a result of our regulatory experience. We do not know
all the answers but we are here to help by giving you information from our
perspective.

Question: Is it true that most o fthe delays in cases are the utilitiesfault because they
askfor extensions oftime?

Answer: The answer is generally “no.”

* We can speak only to rur cases.

o ltis true that the participants generally try to offer professional courtesies and so
you will find participants not opposing extensions requested but focusing on
agreed upon extensions misses the point entirely.

e Ifthe Commission really believes the problem lies in granting agreed upon
extensions oftime then we’ve got an even bigger problem than I thought.

* The Commission is in charge of these cases before it. It is the Commission’s
responsibility to ensure that its adjudications do not go on too long. This is
particularly true (and admittedly especially difficult) in a hotly contested case.

e There is no one other than the Commission in a position to make sure the case is
properly managed and in tough cases the dockets must be very actively and
aggressively managed.

e This is the issue, not requested extensions of time.

The U-96-37 rate proceeding has a lot of good lessons in it.

I won’t start back at the beginning but rather at the point that the RCA arrived on the
scene.

One of the first things Chugach filed was a request to extend time. But if you look at
it what we said was: {ou've ordered us tofile a general rate case but we have not

finished the expedited reviews ofthe 96, 97 and 98 testyears yet so we cannotfile a
1999 testyear until wefinish the other threeyears. > We filed this June 30, 1999 so
it was waiting for the new commissioners when they arrived. The Commission said
‘O.k., file the 1999 testyear by June 0f2000."

Seven months later (Feb. 8, 2000) we filed a pleading. It was a pleading in more
than just the ordinary legal sense. We kind of pleaded with the Commission to just
rule on the two remaining issues in the 1996 test year case. We set this out in a very
simple, short filing that explained all the different Chugach rate issues that had built
up and gave a road map on how to resolve them.

June 26, 2000, in Order No. 4, the Commission rules on the last of the 1996 test year
issues. So in our view, we had put the Commission on notice as of their first day on
the job that they are pushing a bow wave of 4 test years. It still took a year to get



1996 done and it did not require a hearing. To be fair, there were masses of
pleadings and two months were used with unopposed time extensions.

It is notable that of the issues raised in that Feb. 2000 road map, only the 1996, 97
and 98 test year rates issues are essentially done. The line loss issue we raised is still
an open docket and will get active again soon. The so-called “discrimination issue”
which was the allegation that started the 1996 docket in the first place (and on which
a whole day of testimony was taken) is still alive and rolled into the current 2000 test

year rate case.

The “financial management” issue was the subject of its own docket which the
Commission dismissed. But this was done in a way that allowed it to be raised again.
So, it was raised a second time in the 98 test year case. And now, a third time it’s up
in the 2000 test year so that issue is still with us too. It is not that we don’t want to
explain ourselves, it’s just that we would prefer to do it just once.

It is not until September of 2000 that we get a procedural order for the 1997 test
year. The discovery wars begin in earnest.

October 30,2000 the commission (order No. 29) recognizes that “we must proceed
expeditiously. Regrettably, this case is bogged down in a procedural quagmire over
discovery disputes that are impeding progress on this case.” They appoint a

discovery master

Hearing held on 97 test year January 25, 2001. Decision February 26, 2001.
In January, Chugach had filed a request to establish discovery guidelines to apply to
1998 test year. The Commission declines and says we should have asked sooner.

May 10, 2001 set for hearing of 1998 test year.
In May, the Commission extends the date to do more discovery on a particular issue.

New date set for early September 2001 hearing. The hearing was held.

Decision March 15, 2002.
Note: This delay caused problems in trying to get the 2000 test year filed in a timely

fashion.

Summary: Itis not the extensions of time that are causing the bulk of the delays.
Within reason, 6 or 8 weeks of extensions can easily be accommodated. It is the rest
of the case that’s the problem.

« Uncontrolled discovery

» Slow decisions on motions

e Limited decisions that leave issues to recur later.

Question: Didn Vthe Commission set limits on discovery?

Answer: Not effective ones, no.



What the Commission did was establish a nominal numerical limit on written discovery
requests; 30 Requests for Production and 30 Interrogatories. But there is a “good cause”
exception. If you want to ask more, you can. And, you don't have to show *“good cause”
for asking more than your limit of 30, you have to show that each additional question is a
good one. So, you go to a hearing and you argue over each one that’s more than 30. The
result is that lots more than the 30 limit.

But remember, each of the three opposing parties can ask 30 of each type. AND they get
to ask up to the limit (and beyond if they can show “good cause”) in four separate
rounds ofdiscovery!! That’s how we get to hundreds of written requests and over
60,000 pages ofdiscovery disclosed - not to mention lots of depositions. There is no
way that any of the lawyers or consultants is going to look at anywhere near 60,000 pages

of documents. It is out of control.

What | find most disturbing is the Commission’s offering of these defenses.
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June 20,2002

Senator Rofcnn Taylor

Chairman, Senate Judiciary Committee
PO Box 1441

W aofleU . AX.99929

Re: RegutaacyCanmb&anofAla&la-SuiuctRevicw

Dear Senator Taylor:

HcmerElectricAwooanou, lac., u an el~ciac cooperative serving most o fthe 30,000 residentso f
the,Keaai Penutfohft with dectnc power. Homer hJecnic has bees closely following the smuei
[EVIEW o fthe Regulatory Comnusswa of Alaska. Issues hive arisen ré]ated to the review (hathave
the potential to directly affect the costof power to the customersofHomer Hlecmec.

HomerElectric purchase*pnicpally allofuswholesale power from Chusadx Hcctric Association
imikrthewrmso ft wholesale powerconcract. Theecniottprovides ran the rate forpowerwill

beset bythe RCA.

Horoer Electric hat a concern that Chugach’s cerggnumcsnons with thecem nmca have graced
m otobcous impression abouta curreruraie case in which Homer Electric is a significant party.
Itw totally inappropriate to create pressure an aregnhaory body » rulean favorofone hdgant
over another by ranks such as these. Hamer Electric vehementlycbjm aw any agenmtby .

N~ m NNt e gtsbrive review process to mapprcjKWtciy influence aieguUtccybody in a

Homer Eleanc has supported the ARECAQposiiion regarding the continuation o fthe Cocunisuon.
HEA bclievadm thelegislaQucshoald inaics” the IssuestEstneed u>be (uldre«ted nod then eive
the commission up to two yettn to address those issues. The issues are complex. Thus, ir the
aummsMm is extended in this rammer the RCA should be given cleardirectionas to the issues to
be addressed- HEA believes that sodt a course of action will avoid placing an additional and
complex burdenon atam bc cflegislative corrnrninecrwho already are tmmeraed in tba multitude

ofotgg pressing issuesoonfnmims the State.

Attached is Homer Electric’s response to the issues raised by Chugach. Chugach asserts they are
losingmoney. HcrwcvcrCEA u nor kmnx anything. They arejim recovering I*s* than what they
askedfon AddSnonaUy.ChugBCh'snhngdoa notincludesw yearswonhofdatainit {tutructhu
their filinga influenced by wngtdeetsjoasthe RC A hasmode over the k g six years, butitis also

influenced by wbttthe AifaC decided badein 1986 and 1987. Irwould be as inaccmaw to claim
duxdnr filinginclodes data going back IS ycara(tol986)t w it would be to assettthatitmdndes

these six yesni o fdata. Their filing includes one year o fdaia.



26-20-7232 |- :-5FM FROM ROBIN L. ” YLCR “3 150726S022S 3 04

Letter to Senator Bobin Taytor Page 2
June 20. 2002

'Hank you fix lening Homer Electric present its views.

Sinccrdy,
HOMER ELECTRIC ASSOCIATION, INC.

fiCV«:I»UrriX**aoaw*acfu*a»|>.onie»whr
aaactocnt

C

YEESGT
ScnanrJohnCo'wdory
SejwarGeneThm nmiii
SenatorJohnny Ellis

n Thmrtprofl. Chair. Rcesriitoiv CeinnrittiM | o fAlaska

ScatterJohn Torgcaon
ﬁensnc Jetty W ho
eprescostave m ike Checmuh
Bepceseoaave Ken Lancaster
Rejawtm arive Drew Scdzj
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Homer Electric Association, Inc.
Comments on Chugsdi Electik’s Testimony
June 19,2032

Pending before me Cammtsskm at ibis time u a rroaest by Cbcgach Cbmr-ra tte as taxes and to
tigmfnndy alter its raxe struamc as regards in wholesale ggtmnccs. One issue of particular
iraertsito Homer Beane has been die xesrimony of Qmgach Electric Ascriatkam the
cotnsnoce and Ibs apparent intent of that tesmnony to influence the raxe case pcodinpj before the

RCA.

Homer Electric baa reviewed the prepared tesdasooy of Chugach general manager Joe Grtffufa
and die tew tof board president Bruce Davwoc. I™tiK r witness represents the views atHomer
Electric and neither witness is speaking on behalf of the nearly 2CUBO nvembers of HBa. Homer
Etortc was aoe oaxunhed coocarning the eesdtoony, either before or nter it wat presented.
Homer E eaac appreciates this oppcncouy to present a different perspective on some of the

issues that we beHrre were somewhat distorted by the Cbugarh esnmcny.

Cbugacfc’I m*m theme was duu Cbtiflach is being IIHacd by the RCA in a ram proceeding
fefon? thK goaa-judkiaA body, end fta dxis body is taking roo long to atke dedaions inin
dockets. The tfcrre majn complaints made by Mr. (MfBifcire responded m m the paragraphs
below a somedasfl. Butfere itistoponaw to bring 10 the jodIctey ccrnmxcc’skkoscr a

b*»c dtsdecdmibetwsm two very differentd as lines whfia ftdocket.

The fim mne-liue involves the proceedings &om the brae of filing dnoogis use hearing process..
Please tmteaotad tits rberea typically marc than one parry to a proceedmg tnyolvicg a request
fcc anae mcresse, and in many cu n the poaiaons of the partes are dfcuneorieallyr o f$ o *iL
Thereis» (xmun.amoaai 0% tone thatis aeceastzy for advene panicsto accuaoba the
ixtfbonakttnecessary to nodaraaad«sd verify the dsRpO Toaedby each otter. This process
cm oke eahermore ox less time, dcpeodrog oc [be degree of coo”~ccfnoa by die rnilfey that u
being requwBd w make the infotmailon available. AsdwciusM beiow, Chugach kts been fen
than cooperative in das maoer. liis imports# disc die rime for coodnang discavsxy notbe
maawd. A ’rush bjjudgment’ which sacrifices rhe ability of the parries to presentacazoKe and
cQfflcicraiiifosmaaDsroibeRCAISDOtintbftpubtieiaestfL icisouaaitoihtfpnhticixiesxsa
a aiiow tdiiheiwriei access m ixiftmnaaoatacessary a valkhsewhethernida whatexcenithe

rate increase requested can be supported.

Tbe other dme-Hne involves the rime it takes the RCA to make a decision, once all i*e pane*
bal\« had* chance ©present their views so the Panel. This is usually dooe atshearing. If tbe

pwties do theirjobs, the adonnangj; pm before the RCA should allow dsr Panel to make os

deejwanoa die requested rare increare widtin three months. liis true that it has rakes the RCA

up m autmonths os occasion. Taking da* long to maks a decisfoax is usmcccray tad the

paaice should be sancdooed or u least dtfcotaaged.
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Homo- Elccoic AtM caacc. Inc. Page 2

Coraaexus on Chaguh’t Ttswrxmy
June 19.2002

C2tigadx$aon iliree primary ["*kkms m ks icsrimcny. Homer Etecnic will respond to tbcm is

dsa osdenraised.

FIm . C Ixig ricomplaiasd a d* Caanmamn moktoo loog to nttkc a dedsion in 3spccSc c«e
alter d r bearingm s am dodei Cbugacb expressed concern tUL it mightwperience a smiter
delay iu processing *a 2001 o s case. Became of the discuaaoa explained above; HanrrB ecttic
doesn’t view tir Xwa ssusriaa aa analogous. The first arancralluded to by G agicfc w tilie
rcsubofacanapUcffltf ™~ edarslsoul revolving the seed so address rare bars arising m data
sepanuejean. Newntetk&i, HomerHecm c agrees dm the cue cotld have beeniwolvedic a
moBT nmely faahkm. "He Cfegadirase case fued in July of2001 jsdifcess. kuifcefim m sjor
litigated ram case involving CJsugadinoco 1987. The Hm gadifiling ptraegg d r RCA and foe
CbogadicajrotDers yjds Bgwricans new and ccresed Usoey. nflhTm g paseffiailiy 110,000
cawwaeri, ta*aiinftde maitiwra ofHomer Electric, wtw is riphjicraa pcrty co dw case.

On April 13.2002, CKansde several nmjor donga to USongsnal Jfoy, 2001 M ag. The
changestew required rte rte prroeediflg be extended doallow tirea te Use paales time m
review and understand, these cfauga. Tte issues in cbe case dlC of socfennpcnmecc and
ccmpieaiy dm adequase race for preparation, icciudiog diaccvesy, mmx be afititded ill p u te to

{

j

Next, Hm gacfam jBm itoiteccnm aiira doesnotcocgolin proceedfage w rit. As *n example
OmgBch caccplaifl3 dm fe tas tod ro produce cpprsxanggly 37.000 pegta a tdqcnrneaa to dare in
trso g case. JtiISENm s Eteatic's observationtint tte vctoac ofdngpneaffdm Chogadibaa
pjccdscod a me rmao o fCtagasfo'r own dcdns. Form ayle. stetiy afterraaftiagto fiflag
Qargach dedmed a requestty Beam B eatic to csaw to.a more infonnsldkeorery process
vtfch wookirave prfivkJed Jsr meeting between foe parries jo exdaeg? inSmrassoa cdatetih) foe

doctors Such a process would have avoided die need fcr tte fsm d rayaexof4 tag* Rasterof
Indeed, oae does oosiisv» & ba tcocyrrical®

tte cue;

foe docuawxs. O tto examples caa be provided.
bdievp dor Ctegadifcss dwseo to maximas die sunora o(p*ge$a tux beta axparad to
prodacs, in orderw justify coBBpiaimng co die JICA dm iS M s faem abased byifbe a im paniea to
rig docker as oneofd» OagKttin the process Homerflecsrie rloss nosm U to rigto oj
infnm arion ewafcttd. la factceuc aiy » ifce cctaptaieC of Om gtch, from Hceacr Elearte's
perspective tbe com atok» has in some instances been too restrictive in Hunting tbe discovery

procftw,

Ffaalfef, Qpgacfacooyiains tiat ifae «xnnricdon considcis the sage issue in owlripte
ptoceadia”. I:is clear ki Hoster Q&cmc "a& Qagacfa can oaiy be neierrmgjto a Taralocfc*
orsasi«iaaia whfca Chugach lostover S 1.1 millinc. Cfcaeacfcis askicg all ciQmgadi’cnut
poms ® pay for Aese losses in dteirtskx. Hotacr Scctxic ia ioveaigaiwgi~pnidcocy of tiaa
mtasjasioa aad tiw apprgmat«saa of icduuag ia coa ia rate*. Ctegach suggests (to ti»
Comteknimcccridaed dasew e twice ixs&t*. Jqfto, tte Cotpatman iaa never made a

dedaioaaboutdsepsodeacy of titii Tamarrifm

=>.35
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Poor, Randall W. (Randy)

If anyone really cares anymore

I'm am writing this askinP for¥oursupport in investigating the RCA. | took the time to ?o to several of there
mee,tmgi and | see a real problem. They don't seem to even care that they are one sided in Tront of the public. All we are
asking for is for you to look into this board and staff. | believe in competition but what they have done in the last few

years is wrong and is so one sided they must he in someone's pocket.

Ihave been in Alaska since 1956 and | cant believe it takes this long to get someone attention when they have
aboard that is on the payroll of the tax payers and is running amuck without you doing anything about it

Randall W Poor
3700 amber bay loop Anchorage Alaska. 99515
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