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Aleutians East

Anchorage

Bristol Bay

Denali

Fairbanks North Star

Haines

Juneau

Kenai Peninsula

Ketciiikan Gateway

Kodiak Island

Lake and Peninsula

Matanuska-Susitna

North Slope

Northwest Arctic

Sitka

IYakutat
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Vire

KR VAT .|\|1

1999

Emollment

362
49,382
308
329
15,999
425
5,699
10,225
2,643
2,817
491
12,735
2,131
2,192
1,746
159

KB

FY 1999 Audited*
Expenditures.

$5,213,401
$293,650,692
$3,051,117
$3,899,941
$107,381,962
$3,468,985
$37,041,180
$73,237,898
$17,437,478
$22,916,263
$11,109,637
$84,155,364
$41,270,164
$25,844,110
$11,265,994
$1,998,427

Borough School
Districts

(Based on information from the
Alaska Department of Education and Early Development)

Ketchikan Gateway

*

}s LX)

Expgpdituras per-..
Student- "

-All Expenditures '.

mV_

$14,402
$5,947
$9,906
$11,854
$6,712
$8,162
$6,500
$7,163
$6,598
$8,135
$22,627
$6,608
$19,367
$11,790
$6,452
$12,569

rumMnrivinmvT Trn*

.Required Lpcal
Effort J

$365,761
$55,828,890
$860,657
$459,758
$17,106,689
$674,832
$9,380,326
$15,751,444
$4,552,513
$3,588,780
$268,776
$9,922,903
$8,791,243
$1,484,493
$2,500,230
$144,356

REKKISS

msnsii

1999

Contribiffions , Federal Funding Only

$471,992
$38,573,995
$513,424
$639,427
$13,584,091
$477,824
$6,445,574
$13,725,341
$3,154,676
$2,909,130
$955,761
$13,917,154
$15,045,224
$1,010,427
$1,836,746
$309,404

1

y

::E xpendltures per
1 student * State &

$12,087
$4,035
$5,445
$8,513
$4,793
$5,450
$3,723
$4,280
$3,682
$5,828
$20,133
$4,736
$8,181
$10,652
$3,969



City School
Districts

(Based on information from the
Alaska Department of Education and Early Development)

Hydaburg
Jo X per
sM>eV; ¢y ERVERY.Y
e A | Expenditures per. ' Voluntary, Expend|tures per Student
> fv FY 1999 Auditedj  Student- Air .* FY 1999 Required Additional FY 1999 * State & Federal Funding

w 1 1999 Enroliment  Expenditures’ Expenditures K! . (Local Effort . Contributions 2ny

City of Cordova 487 $4,264,523 $8,757 $674,300 $727,745 $5,877
City of Craig 420 $3,203,099 $7,626 $367,686 $263,045 $6,125
City of Dillingham 564 $5,658,301 $10,032 $608,522 $398,330 $8,247
City of Galena 3,725 $16,261,344 $4,365 $70,412 $789,971 $4,134
City of Hoonah 236 $3,212,497 $13,612 $98,904 $426,866 $11,384
City of Hydaburg 108 $1,768,547 $16,375 $23,809 $8,254 $16,079
City of Kake 166 $2,115,154 $12,742 $69,431 $160,254 $11,358
City of Klawock 203 $2,207,758 $10,876 $62,627 $139,151 $9,882
City of Nenana 1,005 $2,670,749 $2,657 $66,968 $20,013 $2,571
City of Nome 774 $6,845,554 $8,844 $626,146 $588,874 $7,275
City of Pelican 36 $626,209 $17,395 $53,374 $3,761 $15,808
City of Petersburg 701 $5,138,950 $7,331 $947,600 $714,047 $4,960
City of Saint Mary's 133 $1,637,104 $12,309 $17,993 $23,751 $11,995
City of Skagway 133 $1,484,376 $11,161 $525,021 $131,689 $6,223
City of Tanana 93 $1,813,330 $19,498 $23,286 $62,869 $18,572
City of Unalaska 392 $3,783,913 $9,653 $1,421,769 $345,752 $5,144
City of Valdez 868 $8,044,695 $9,268 $2,616,877 $1,439,010 $4,595
City of Wranyell 505 $3,897,032 $7,717 $651,476 $750,914__ $4,940

Total rn sm m m m s m SmmSBI






FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: SB 59
2001 LEGISLATIVE SESSION Bill Version:

() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: DOT&PF
Title: An Act... Awards of Federal Funds to '‘BRU: DOT&PF Capital Budget
Municipalities for Road Projects... Component: DOT&PF Capital Budget
Sponsor: Senators Torgerson & Taylor
Requester: Component Number:
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not includs inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES (1,500.0) [ (1,500.0) | (1,500.0) | (1,500.0) [ (1,500.0) 1 (1.500T))
CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match (1,500.0) (1,500.0)  (1,500.0) (1,500.0) (1,500.0)  (1,500.0)
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)
TOTAL (1,500.0) (1,500.0)  (1,500.0) (1,500.0) (1,500.0)  (1,500.0)
Estimate of any current year (FY2001) cost: 0.0
Prepared by:  Thomas Brigham, Director Phone 465-6978
Division Planning, DOT&PF Date/Time 3/15/01 11:55pm
Approved by:  Joseph L. Perkins, Commissioner Date
Agency DOT&PF

For distribution information, call Ihe Governors Legislative Office
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Alaska State Legislature

Senator John Torgerson
¢ Chain,Senate Community and Regional Affairs Committee

¢ Chair,Senate Resources Committee

District:
45457 Kenai Spur Hwy.; Suite 101B, Soldolna, AK 99669
Telephone 907/260-3042 Fax 907/260-3044

Session:
State Capitol, Room 427, Juneau, AK 99801
Telephone 907/465-2828 Fax 907/465-4779

SB 59 - FEDERAL FUNDS TO MUNICIPALITIES FOR ROADS

Sponsor Statement

SB 59 establishes a new Municipal Road Projects Program (MRPP) that directly awards
up to $20 million of federal funds to municipalities for re-construction or construction

projects that are eligible for federal funding.

The Department is responsible for developing a project application that sets out all.
information that will be requested by the Department. The municipality is required to
provide the federal match and the project must qualify for federal funding. The
municipality must comply with ali federal requirements for receipt and expenditures of

the funds.

The department also develops priorities for all municipal road projects, but is required to
assign a higher priority to projects that involve reconstruction of current state maintained
roads when the municipality agrees to accept maintenance responsibility at the
completion of the project. The municipality becomes responsible for all aspects of the
project, including the match requirements for the federal funding. This will also reduce
the state’s road maintenance costs when roads are transferred to a municipality.

The bill provides for a system so a municipality can be the recipient of federal funds and
provide necessary improvements for local roads. This process is currently in place in
many states and in fact, Alaska is one of very few states that do not provide for pass

through funding to local governments.

| urge your support for this bill.

JT/mj: SB 59 (S-CRA) SS 3-15-01

Representing The Kenai Peninsula

Anchor Point  Dear Crock  Chun Guich ~ Cooper Landing  Crown Point  Fritz Creek _HapByVaIIey Halibut Cove Hamer Hope Kachemak City  Kuchetntik Seta
Kasilof Unveil Point  Moose Pass  Nunwulck  Nikoluevsk  Ninilcltik  Pori Gruhuin ~Puzdolnd Sewartl Scldaviu Suldatna Slariski ~ Sterling  Voznvsenka



Alaska State Legislature
Senator John Torgerson

¢ Chair,Senate Community and Regional Affairs Committee

¢ Ciiair,Senate Resources Committee

District:
45457 Kenai Spur Hwy.; Suite 101B, Soldotna, AK 99669
Telephone 907/260-3042 Fax 907/260-3044

Session:
State Capitol, Room 427, Juneau, AK 99801
Telephone 907/465-2828 Fax 907/465-4779

SB 59 - Federal Funds to I\/Iunici?alities for Roads
Sectional Analysi

Sec. 1 This adds a new Article 4 - Awards of Federal Funds to Municipalities for
Road Projects to AS 19.05.

New 19.05.150

@ Authorizes a program for federal fund awards, maximum $20 million, to
municipalities for roads, subject to appropriations.

(b) Language that the awards do not lapse under AS 37.25.010.

New 19.05.155

Sets out the process by which a municipality applies to the department for the federal
money for a road project. Requires that the municipality provide the matching funds
and that they agree to comply with all federal regulations. Requires the department to

not accept applications unless the project qualifies for federal funding.

New 19.05.160

(@ Authorizes the department to set a priority process for projects, but requires a
higher priority be assigned to reconstruction/rehabilitation of a road that will be
transferred to a municipality for maintenance.

(b) Requires the department to include the municipal road projects in the STIP in
priority order establish above, unless a project is prohibited under federal law.

Sec. 2: Effective date of the hill.

JT/mj: SB 59(S-CRA) SA: 3-15-01

Representing The Kenai Peninsula

AnchorPaint  Bear Creek  Clum Gulch ~ CooperLanding Crown Point  Fritz Creek HapEyVaIIey llulibal Cove Homer Hope Kuchcmuk City  Kachcmak Selo
KasUof LowellPoint Moose Pass  Nanwalck  Hikolucvsk — Ninilcltik  Pori Graham ~ Kuzdolni  Seward Seldovia Soldolnu  Sturiski ~ Sterfing  Voznesenku



217 Second Street, Suite 200 mJuneau, Alaska 99801 m Tel (907)586-1325, Fax (907)-463-5480

February 21, 2001

Senator John Torgerson
State Capitol
Juneau, AK 98111

Re: SB 59 “relating to awards of federal funds to municipalities for road projects”

Dear Senator Torgerson,

Today the Alaska Municipal League Legislative Committee Public Works and
Infrastructure Subcommittee voted unanimously to support SB 59, Members
commented that they are often frustrated by the State process to set local road
construction priorities and that this bill provides an optional tool for a municipality to

better serve the needs ofits citizens.

This bill was discussed as part of a general devolution ofresponsibilities to municipalities
that may improve local service, but may also contribute toward increased local taxes. The
subcommittee suggested that the legislature also consider increasing road revenue sharing
back to its statutory level of $2500 per mile (currently it is less than $500), creation ofa
municipal dividend, or similar measure to provide additional resources.

Thank you for your efforts on behalfof municipalities.

Executive Director

Member of the National League of Cities and the National Associate n of Counties

BBC






While in Session:

ALASKA STATE LEGISLATURE 5.
Senator Rick Halford 907-165-4958
President of the Senate ‘Ff‘.’gi.'eggxlgt;éilngo
SPONSOR STATEMENT sor-sanaoss

SB 75

An Actrelating to municipal service areas and providing for voter approval of
the formation, alteration or abolishment of certain service areas"

Service areas are valuable tools for municipalities and boroughs because they
allow these local governments to customize the level of service appropriate to
different, and often very diverse and non-contiguous geographical areas. Italso
allows the levying of a different mill rate. Because of the efforts of volunteer
supervisors and board members, and the efficiencies of private sector
contracting, most residents of these services areas feel they receive superior
service, and at a lower cost. Road, parks and recreation, and fire protection
service areas are responsive to, and strongly supported by the residents they

Serve.

SB 75 provides greater local control by setting parameters as to how a service
area can be changed. The following are three examples of required local votes.

1) Abolishment of a service area. Must be approved by a majority of the voters
residing within the service area.

2) Abolishment and replacement of a service area. Must be approved by a
separate vote by a majority of voters within an existing service area and by a
majority of the voters residing in the proposed service area, but out'ide the

existing service area.

3) Alteration of service area or combining it with another service area. Must
be approved, separately, by a majority of the voters who vote on the question
and who reside in each of the service areas or in » proposed service area

affected by the proposal.

Citizens from the Kenai Peninsula to Fairbanks have spoken out strongly in favor
of maintaining service areas. Local service areas offer a model for the efficiencies
and cost savings that can be achieved through private sector contracting. SB 75
would provide meaningful reassurances to these citizens that they can continue
to depend on this very successful method of providing for efficient and cost

effective delivery of basic services.



ALASKA STATE LEGISLATURE

Senator John Torgerson, Chair
Senator Gary Wilken, Vice Chair

Senator Alan Austerman
Senator Randy Phillips
Senator Georgianna Lincoln

SENATE COMMUNITY AND REGIONAL AFFAIRS
COMMITTEE

SB 75 - Municipal Service Areas

FROM_Senator Halford:
& Sponsor Statement

&Support - Press
& Support - Letters _
+Support - Anchorage Assembly Resolution

QLe%%InO INIoNS
Jan. 26, 2

JOL - Cook: RE: HB 13- At
C{IL—CooE RE: HBl3

201 - Cook: RE: HB 13

At X Sec. 5

%pf?mal Leghsé%tlon

STATE CAPITOL, Room 427
JUNEAU, AK 99801-1182
Phone: (907)465-4989
FAX: (907)465-4779

35477 Kenai Spur Hwy.
Suite 101BB

Soldotna, Ak. 99669
Phone: (907) 260-3041
Fax: (907) 260-3044

Jan. 26,
Jan 3L 2001 - Cook: RE: HB 13- Home Rule Powers

FROM Senator Torgerson:

&Leqal O
eb. 9 201 - Cook: RE: SB 75

INIoN

NOTE: At the time of distribution of this packet, a fiscal note was not received from the
department. It WT! be made available when received.

Distributed: 2/12/01 -my



SB 75 - Municipal Service Areas

FROM Senator Torgerson:

<+ Legal Opinion
q:eb. % 2001 - Cook: RE: SB 75



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029
Mail Stop 3101

State Capitol
Juneau, Alaska 99801-1182
Deliveries to: 129 6th St., Rm. 329

MEMORANDUM February 9, 2001
SUBJECT: Municipal service areas (SB 75)
TO: Senator John Torgerson, Chair

Senate community and Regional Affairs Committee
Attn: Mary Jackson

FROM: Tamara Brandt Cook ~
Director

You have informed me that you have been advised that a legal opinion indicates that
SB 75 is unconstitutional because it limits the powers of a municipality. You may be
referring to a memorandum by Marjorie Vandor, Assistant Attorney General, regarding
SSHB 13 v/hich is somewhat similar to SB 75. A copy of that memorandum is attached.
It suggests that it is unconstitutional for the legislature, by statute, to limit home rule
powers, especially with respect to a matter of local rather than statewide concern, citing
as primary support for this position Lien v. City of Ketchikan, 383 P.2d 721 (Alaska

1963), and two other Alaska cases.

It appears that reliance on the Lien case is misplaced. The court in that case simply held
that a statute involving lease procedures that preexisted statehood and was adopted before
home rule municipalities were established did not apply to home rule municipalities. The
court in a case decided after the Lien case and after the other two Alaska cases cited in
the memorandum, carefully considered the relationship between statute and home rule
powers in the context of Art. X, sec. 11 of the state constitution. (Jefferson v. State, 527
P.2d 37 (Alaska 1974)) The court concluded that our constitution explicitly rejects the
test of statewide versus local concern in determining the scope of municipal power.
Instead the question is to be resolved based upon whether a particular power or procedure
has been prohibited to home rule municipalities by statue. The statutory prohibition must
be "either by express terms or by implication such as where the statute and ord'.iance are
so substantially irreconcilable that one cannot be given its substantive effect if the other is
to be accorded the weight of law." (Id, at page 43; see also Simpson v. Municipality of
Anchorage, 635 P.2d 1197 (Alaska Ct. App. 1981)) Obviously, SB 75 contains an
express limitation on home rule municipalities.

While 1 am not very concerned about me possibility that SB 45 would be held
unconstitutional for limiting home rule powers, the constitutionality of the bill is not, in
my view, entirely free from doubt. It is possible that the requirement of voter approval
with respect to service areas runs afoul of Art. X, sec. 5 of the state constitution:



Sen. Jolin Torgerson
February 9, 2001
Page 2

"Service areas to provide special services within an organized borough may be
established, altered, or abolished by the assembly, subject to the provisions of law or

charter."

The extent of the constitutional power granted to the assembly and the degree that the
power may be limited by law or charter under this provision has not been squarely
addressed by the Supreme Court. However, a recent case suggests that che power of the
assembly may be limited by a charter provision imposing a requirement of voter
approval. (Area G. Home ard Landowners Organization, Inc. (HALO) v. Anchorage,
927 P.2d 728 (Alaska 1996) U.S. cert: denied 137 L.Ed2d 821) That case involved the
application of a charter provision requiring voter approval of certain changes to service
areas. The court held that the charter provision permitting expansion of a service area
upon approval of a majority of those voting within the area affected permitted the
municipality to expand its police protection service area by abolishing its old service area
and creating a new service area that included a region that had previously voted against
expansion, without giving residents of that included region a separate vote on the
expansion. In reaching its decision the court considered both the charter and Art. X, sec.
5. While the application of a voter approval requirement in the charter was the focus of
the case, the court never suggested that the requirement of voter approval itself is

prohibited under Art. X, sec. 5.

Recall the language of Ait. X, sec. 5 making the power of an assembly over service areas
"subject to the provisions of law or charter."” If, as the court appears to have decided, a
charter can impose a requirement of voter approval in these situations, then it appears
under the language of the constitution that the law may also impose such a requirement,
as will be done if SB 45 is enacted. So, while the precise question was not decided,
based on the reasoning in the HALO case, | do not think that it is very likely that a court
would find SB 75 unconstitutional under Art. X, sec. 5, although that is possible.

TBC:glc
01-119.glc

Attachments



MEMORANDUM State of Alaska

Department of Law

To: The Honorable Deborah Sedwick pate: February 5, 2001

Commissioner
Department of Community &
Economic Development
File No.:

Telephone No.: 465-3600

F arjorie Vandor subject: SSHB 13 —relating to
__jsistant A*tomey General municipal service areas
Governmental Affairs Section -

Juneau

As requested, we are providing our legal analysis of constitutional issues that we
believe are present in SSHB 13. A similar bill, SCS CSHB 133 (CRA) am S was Vvetoed
by the governor last year due to the same constitutional issues we believe are now present
in SSHB 13. Our legal analysis of these issues is presented below.

1 Limitation on Home Rule Municipalities

The requirements made in section 3 of this bill as to abolishing, altering,
combining, or replacing existing services, is made applicable to all home rule
municipalities (regardless of population). We are concerned that the limitations of
AS 29.35.470(c) imposed on home rule municipalities through AS 29.10.200 (Sec. 1 of
the bill), may be contrary to the constitutional grant of authority to home rule
municipalities to have liberal control over matters of purely local concern.

Service areas arc established for the purposes of dealing with matters of local
concern that are unique to an area in a borough. How service areas have been
established, governed, altered, abolished, or combined are local matters historically dealt
with by home rule municipalities in their charters. A home rule charter is considered the
organic law of the particular home rule municipality. Vol. 2 McQuillin Municipal
Corporations, sec. 9.03 (3rd Ed, 1988 Rev).

As stated by the Alaska Supreme Court in Lien v. City ofketchiken, 383 P.2d 271
(Alaska 1963), when dealing with a mattei of purely local concern, a municipality’s
charter and not a legislative act is looked to in order to determine whether a particular
power has been conferred upon the municipality. It would be incongruous to recognize
the constitutional provision stating that a home rule municipality “may exercise all



The Honorable Deborah Sedwick, Commissioner February 5, 2001
Department of Community & Economic Development
Re: SSHB 13 -- relating to municipal service areas Page 2

legislative powers not prohibited by law or by charter” (Alaska Const. Art. X, sec. 11)],
and then to say that the power to a home rule municipality is measured by a legislative
act. kil at 723. In Lien, the issue concerned the leasing of city property. The charter
provision allowing the lease of city property was ruled to be controlling over a statute
that prohibited the lease. The Alaska Supreme Court found the lease of city property was
clearly an issue of local, not statewide, concern. kL  Similar to the issue in Lien, we
believe that service areas of a home rule borough may be found by our court to fall into
the category of matters of local, not statewide, concern, due to the very fact service areas
are created for the purpose of dealing with uniquely local conditions.

In addition to the “purely local concern” test in Lien, the court in Chugach
Electric Assoc, v. City of Anchorage, 476 P.2d 115 (Alaska 1970) and McCauley v.
Hildbrad, 491 P.2d 120 (Alaska 1971), adopted the “local activity rule” as an
expedient method for resolving impasses between state statutes which sought to further a
specific policy and municipal ordinances which either directly or collaterally impeded
this implementation. The court essentially determined in Chugach that the :ssue of
whether a public utility could operate was a matter of statewide concern and the local
ordinance was superceded. The court explicitly contrasts its finding in Lien, where it
held that the lease of city property was clearly a matter of local concern. And, in
McCauley, a second constitutional provision came into play that was not present in
Chugach or Lien, by which the court determined the outcome of the “local activity” test
was dictated. In McCauley, the court noted that Art. VII, sec.l of the AK Const,,
mandated that “[t]he legislature shall by general law establish and maintain a system of
public schools open to all children ofthe State . .. .” Thus, the court noted that education
was a matter of statewide concern. 491 P.2d at 122 n.5.

Alaska is one of many states which has granted, through its constitution, broad
legislative powers to its home rule municipalities. Further, the courts in those states have
had numerous occasions to rule on situations as to whether a matter is of statewide or
local concern in determining if a statute or local provision controls. These states’ test are
substantially similar to Alaska’s. For example, See Johnson v. Bradly, 841 P.2d 990 (CA
1992) (first step in determining whether city charter provision can be upheld,
notwithstanding alleged conflict with general state law, under “home rule” provisions of

1 It is noteworthy to point out that the Constitution does not state that a statute will
prevail over a charter provision. Art. X, Sec. 11 reads: “A home rule borough or city
may exercise all legislative powers not prohibited by law or by charter.” The issue arises
when a statute and a charter provision are in conflict and whether one prevails over the
other due to the statewide nature of the interest versus a purely local interest.



The Honorable Deborah Sedwir k, Commissioner February 5, 2001
Department of Community & Economic Development
Re: SSHB 13 ~ relating to municipal service areas Page 3

State Constitution is to determine whether there is, in fact, any conflict between charter
provision and general state law); Englewood Police Ben. Ass™nv. Englewood, 811 P.2d
ACA (Colo. 1991) (municipality’s home rule charter is the controlling law on local
matters; issue related to special election restrictions in charter); Committee of Seven
Thousand v. Syperior Court (City of Inare), 754 P.2d 708 (CA 1988) (ordinances
enacted in a charter city relating to matters which are purely municipal affairs prevail
over state laws covering the same subject); City and County ofDenver by and Through
Bd of Water Com /5 v. Colorado River Water Conservation Dist., 696 P.2d 730(Colo.
1985) (in purely local and municipal matters, as contrasted with matters of statewide
concern, charter provisions and legislation of home rule city supersede conflicting state
statutes; Oliver \. City of Tulsa, 654 P.2d 607 (Okla. 1982) (conflict between supremacy
of state law and exercise of municipal power under its charter is resolved by determining
whether such law pertains to general matters of state and its government or pertains to

municipal affairs.).

In sum, we believe there are serious issues as to whether this bill improperly limits
home rule municipalities’ powers to control their service areas as matters of local

concern.
2. Local and Special Legislation

Another constitutional concern is raised by AS 29.35.450(d), which exempts a
class of general law boroughs, with a specific population requirement, from the
requirements of AS 29.35.450(c). We are concerned that this exemption may violate the
constitutional prohibition against special and local legislation under the Alaska
Constitution.  Such a specific classification of borough (particular® a general law
borough) coupled with the population limitation, and resulting in only a few boroughs
qualifying to be exempt, raises issues of whether this provision violates the prohibition in
art. 1l, sec. 19 of the Alaska Constitution against local and special acts. Art. Il, sec. 19

states, in pertinent part:

The legislature shall pass no local or special act if a general
act can be made applicable. Whether a general act can be made
applicable shall be subject tojudicial determination.

The ultimate question to be asked is whether the legislature’s special treatment of
a few boroughs is “reasonably related to a matter of common interest to the whole state.”
Abrams v. Slate, 534 P.2d 91, 94 (Alaska 1975) crtirg Boucher v. Engstram, 528 P.2d
456, 463 (Alaska 1974). In Abrams, the statute was found to violate art. 11, sec. 19 of the



The Honorable Deborah Sedwick, Commissioner February 5, 2001
Department of Community & Economic Development
Re: SSHB 13 —relating to municipal service areas Page 4

Alaska Constitution because it created a borough in a manner different from that for
incorporating other boroughs and no evidence \.as presented indicating any valid reason
for special incorporation procedures applicable only to the one proposed borough. In
State v. Lewis, 559 P.2d 630 (Alaska 1977), aat, denied, 432 U.S. 901 v1977), the court
found the statute authorizing a trade of land between the federal government, the state
and a Native regional corporation did not violate art. I, sec. 19 of the Alaska
Constitution. The court found tha' the land trade was unique, was of statewide concern,
and that the legislation was “as Droad as the conditions to which it responded]” could

allow. Lewls, 559 P.2d at 644.

Applying the Lewis standards to this bill, it is questionable that there is a rational
basis to exempt certain population-related general law boroughs (but not home rule
boroughs of the same population) from the requirements for the municipal service areas
addressed in this bill. And, it is questionable that either the class of borough (i.e. second
class) or the population restrictions set out in this bill are “as broad as the conditions to
which it [this bill] responded” could allow. The court in Lewis propounded a test to be
used in determining whether a statute violates the special and local prohibition and it is
substantially the same as the test used to determine the validity of nonsuspect
classifications challenged as violative of equal protection. The legislature must show a
rational basis, a good reason, to justify the special treatment.2 And, while it is the
province of the court to determine if a statute violates the prohibition against special and
local legislation, we are uncertain as to the constitutionality of the special treatment in

this bill. Alaska Const, art. Il, sec. 19.

3. Conclusion

In summary, this bill raises complex policy and legal concerns, some of which
have yet to be decided by the courts*

MV:bw
cc:  Michael Abbot, Legislative Director
Office of the Governor

2 In 1978, the court articulated a unified equal protection analysis that utilizes a
sliding scale to weigh the interest involved in any classification that avoids distinguishing
between suspect and nonsuspect classifications. State v. Erickson, 574 P.2d 1 (Alaska
1978). We note that there has not been a case involving the local and special legislation
prohibition since the unified equal protection test was adopted in Erickson.
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alleged errors. The judgment is reversed
and the case remanded to the superior court
with instructions to vacate the judgment of
conviction and commitment and to enter a
judgment of acquittal.

0 £4 nnhnf\b

O. M. LIEN et al., Appellants,
V.
CITY OF KETCHIKAN et al., and Sisters of

St. Joseph of Nev/ark, a Washington
corporation, Appellees.

No. 275.

Supreme Court of Alaska.
Juno 24, 1003.

Action attacking validity of city’s lease
of hospital to religious order. The Su-
perior Court, First Judicial District, Wal-
ter E. Walsh, J., denied relief, and plain-
tiffs appealed. The Supreme Court, Di-
mond, J., held, inter alia, that lease of hos-
pital, which was built with federal, state,
and local funds, to religious corporation
for operation did not violate constitutional
provision that no tax shall be levied, or ap-
propriation of public money made, or public
property transferred, or public credit used,
except for public purpose.

Affirmed.

I. Municipal Corporations C=722

Test of whether public purpose is be-
ing served by lease of municipal property
does not depend on religious or non-re-
ligious nature of agency that will operate
property, but upon character of wuse to
which property will be put. Const, art. 9,

86.

2. Municipal Corporations C=33l

City’s lease of hospital, which was
built with federal, state, and local funds,
to religious corporation for operation did

303 P.2d— 16

not violate constitutional provis on that no
tax shall be levied, or appropriation of pub-
lic money made, or public property trans-
ferred, or public credit used, except for
public purpose. Hospital Survey and Con-
struction Act, § 601, 42 TJ.S.C.A. § 291;
AS 1S.20.140-1S.20.220; Laws 1960, c. 182,
§2; Const, art. 9, §6.

3. Municipal Corporations C=>79

In case of home rule city, charter, and
not legislative act, is looked to to deter-
mine whether particular power has been
conferred upon city. Const, art. 10, § 7.

4. Municipal Corporations C=722

Statute permitting municipalities to
lease property where no longer required
for municipal purposes did not apply to
home rule city, and city was not required
to make finding that property was not re-
quired foi municipal purposes before leas-
ing it. AS 29.10.132(a); Const, art. 10, 8§
7,9.

5. Hospitals C=2

“Public utility”, within city charter
provision relating to establishments of util-
ities, did not include hospital, and city could
estaulish hospital without complying with
charter provisions relating to utilities.

See publication Words and Phrases
for other judicial constructions and
definitions.

C. Municipal Corporations 0=722

City’s lease of hospital, by lease recog-
nizing and protecting public interest, did
not delegate powers to lessee in violation of
charter provision that determination of all
matters of policy should be vested in coun-
cil.

7. Constitutional Law C=84

City’s lease of hospital to religious or-
der, which was a non-profit corporation
organized for charitable purposes and
whose articles of incorporation did not in-
dicate that its objective was to further re-
ligious beliefs or dogmas, did not violate
constitutional provision forbidding making
of law respecting establishment of religion
or prohibiting free exercise thereof. Const,
art. 1, § 4.
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8. Constitutional Law <S=G9

Supreme court would not give abstract
opinion on whether city's lease of hospital
to religious order would be valid should
it appear that its effect would be to give
preference to church, where order had not

commenced operation of hospital. Const,
art. 1, 8§ 4.
David J. Pree, Anchorage, for appel-

lants.

E. E. Bailey, Stump & Bailey, Ketchikan,
for City of Ketchikan.

R. L. Jernberg, Gore & Jernberg, Ketchi-
kan, and George J. Toulouse, Jr., Seattle,
Wash., for Sisters of St. Joseph.

Before NESBETT, C. J,, and DIMOND
and AREND, JJ.

DIMOND, Justice.

The City of Ketchikan has provided for
the construction of a hospital with a com-
bination of federal, state and local funds.1
After approval by the voters at a special
election, the city executed an agreement to
lease the hospital to the Sisters of St. Jo-
seph of Newark, a charitable, non-profit
corporation, for a period of 10 years at a
rental of $1.00 a year. Under the terms
of the lease the Sisters are to operate and
maintain the hospital at their own expense.
In this action to cancel the lease the plain-
tiff-appellant, Lien, assailed the lease ar-
rangement as being invalid on various
grounds. The superior court held against
plaintiff and dismissed his complaint, and
he has appealed.

Public Purpose

Plaintiff contends that when a hospital
constructed with public funds is leased to a
non-profit corporation managed by a sec-
tarian religious order, there is a violation

I. The federal funds are made available by

tho Hospital Survey and Construction
Act, commonly called the Hill-Burton
Act. Act of August 13, 1940, ch. 958,

60 StaL 1041 [42 U.S.C.A. §291 (1057)].
Tho state funds are in tho nature of
matching funds with tho federal nud aro
available to local governments on a par-
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of the public purpose section of the state
constitution which provides:

"No tax shall be levied, or appropria-
tion of public money made, or public
property transferred, nor shall the pub-
lic credit be used, except for a public

purpose.” 2

[1,2] The moneys
the Ketchikan hospital were spent for a
public purpose, since a community hospital
serves the general welfare. That purpose
does not become non-public when the hos-
pital is turned over to a charitable, non-
profit corporation for operation, rather than
being operated by the city itself. The pub-
lic purpose remains unchanged. This is
apparent from those provisions of the lease
which obligate the Sisters to not deny ad-
mission or care of patients on account of
race, color or creed, and which require
the Sisters to establish fair and equitable
rates.and charges "sufficient only to pay
the cost of operation.” And it is of no
consequence that the members of this char-
itable corporation may belong to a sectarian
religious order. The test of whether a pub-
lic purpose is being served docs not depend
on the religious or non-religious nature of
the agency that will operate the leased
property, but upon the character of the use
to which the property will be put. The
use as a public hospital will not be changed
by the lease to the Sisters. There is no
violation of article 1X, section 6 of the
state constitution.’

Authority to Lease

A statute authorizes municipalities to
sell, lease or otherwise dispose of real es-
tate and other property “when in the judg-
ment of the city council it is no longer
required for municipal purposes.”3 Rely-
ing upon this statute, plaintiff contends that
since no finding was made that the hospital

AS 18.20.140-18.20.220;
Tho local funds

ticipating basis.
S.L.A.191J0, ch. 182, § 2.
were obtnined through tho salo of tho
City's general obligation boDds in nn
amount not to exceed $1,200,000.

Aluska Const, nrt. IX, § 6.
3. AS 20.10.132(a)-

used to construct
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property was not required for municipal
purposes, and that any such finding if made
would not be justified by the facts, that
the city had no authority to lease the

property.

[3.,4] The statute relied upon by plain

tiff has no application to this case. It was
enacted prior to statehood when all cities
derived their governmental powers from
the legislature. Cities arc now authorized
by the state constitution to adopt home rule
charters *, and the City of Ketchikan had
adopted a charter and was a home rule
city prior to the time the lease was made.
By constitutional provision cities have “the
powers and functions conferred by law
or charter." ¢ The meaning of this pro-
vision is that where a home rule city is
concerned the charter, and not a legisla-
tive act, is looked to in order to determine
whether a particular power has been con-
ferred. .upon the city. It would be in-
congruous to recognize the constitutional
provision stating that a home rule city
"may exercise all legislative powers not
prohibited by law or by charter”0, and
then to say that the power of a home rule
city is measured by a legislative act. We
hold that AS 29.10.132(a), which author-
izes municipalities to lease property, is not
relevant where the powers of a home rule
city are being considered. This statute is
not the source of the city’s power to lease
its hospital to the Sisters. Therefore, the
portion of that statute which requires a
finding that property to be leased is not re-
quired for municipal purposes is not a
limitation on the power of the City of
Ketchikan to lease its hospital.

[5] Plaintiff contends that the lease
without effect because of the city’s failure
to comply with certain provisions of the
charter relating to the establishment of a
public utility a:.d a granting of a franchise
to furnish a public utility service. This
contention must be rejected forthe reason
that the language of the charter dealing

4. Alaska Const, art. X, 8§ 9.
5. Alaska Const, art. X, 57.

with utilities does not suggest that the
term "public utility” was meant to include
a hospital, and plaintiff has failed to show
that this was contemplated by the framers
of the charter.
D legation of Power

The lease provides that "The Lessee shall
have the responsibility for establishing the
necessary rules, regulations and by-laws
for the internal operation of the hospital
and nothing in this lease may be con-
strued as delegating this power to the
Lessor.” "Plaintiff argues that this provi-
sion constitutes an invalid delegation of
the city’s power and duty to determine all
matters of policy, in contravention of sec-
tion 2-4 of the city charter which states:

"Except as otherwise provided in this
charter, all powers of the city, includ-
ing the determination of all matters of
policy, shall be vested in the council.”

[6] We find no violation of this section

of the charter. The city had the power to
lease the hospital; it was under no ob-
ligation to operate it as a governmental in-
stitution, administered and staffed by mu-
nicipal employees. It would be impractic-
able for the city to attempt to provide rules
and regulations for the internal function-,
ing of an institution which has been turn-
ed over to another for management and
operation. The city has established policy
in the lease by including provisions which
adequately recognize and protect the pub-
lic interest. The Sisters are obliged to
operate and maintain the hospital and
equipment at their own expense, and in
such a manner that there will be com-
pliance with minimum hospital standards

is prescribed by the state, and cligioility for

accreditation by the Joint Commission on
Accreditation of Hospitals. Provision must
be made for the care of Indian patients
as prescribed by federal law, and a reason-
able volume of charity care must be pro-
vided to conform to the requirements of
the federal Hill-Burton Act No person

G. Alaska Const art. X, § 11.
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may be denied admission to the hospital on
account of race, creed or color. The Sis-
ters must establish fair and equitable rates
and charges sufficient only to pay the costs
of operation, and they must establish and
maintain an adequate accounting system
and provide the city with an annual audit
of hospital accounts made by a certified
public accountant.

The foregoing lease provisions demon-
strate that the city has fulfilled, rather
than abdicated, its duty of determining
policy matters. There has been no invalid
delegation of municipal power.

Freedom of Religion

Asserting that the Sisters arc a sec-
tarian order of the Catholic faith, plaintiff
contends that the effect of the lease is to
give a preference to the Catholic church.
This, plaintiff argues, violates article I,
section 4 of the state constitution which
forbids the making of a law respecting
the establishment of religion or prohibit-
ing the free exercise thereof.7

883 PACIFIC REPORTER, 2d SERIES

spread its faith or to interfere with the
religious beliefs of others.0 The city’s ac-
tion was not designed, nor does it have
the effect by its nature, of promoting or
giving a preferred position to whatever
religious beliefs the individual members
of the corporation might have. The fact
that specific sectarian beliefs may be en-
tertained by those persons does not bar
the city from achieving its valid secular
goal of caring for the sick.10

Plaintiff asserts that when the hospital
has been completed and turned over to
the Sisters in accordance with the lease u,
that the Sisters, as a matter of fact, will
engage in the practice of teaching patients
religion, and will operate the hospital un-
der a sectarian code of ethics so as to
give one sect preference over another and
so as to interfere with the free exercise of.
plaintiff’s own religious beliefs.

[8] If it should appear as an objective

fact, after the Sisters commence operation
of the hospital, that the operative effect of

[71 The Sisters are a non-profit cor-the lease arrangement is to violate the con-

poration, organized for charitable pur-
poses.8 There is nothing in the articles of
incorporation indicating that the corpora-
tion’s objective is to further religious be-
liefs or dogmas of the Catholic church.
The hospital was constructed and the lease
made in order to provide for the care of
the sick, without regard to race, color or
creed, and thus accomplish a valid public
purpose. There is nothing in this ar-
rangement from which it can be inferred
that a tax-established, public institution is
to be utilized to aid a religious group to

7. Alaska Const, art. I, § 4 reads: "No Inw
shall be made respecting nn establish-
ment of religion, or prohibiting the free
exercise thereof."

8. Tho articles of incorporation of tho
Sisters of St. Joseph of Newark provide
in ait. Hl: "Thu objects and purposes
of this incorporation shall be to estab-
lish and maintain hospitals, orphanages,
homes for young women, homes for tho
aged, tho blind, or the infirm and with
the further object and purposo of en-
gaging generally in any such kindred

stitutional provision regarding the estab-
lishment of religion and religious freedom,
then that will be time enough for the ju-
diciary to intervene. Out of a proper re-
gard for the right of the city to administer
its affairs and serve the public need as
it deems fit, this court will refuse to strike
down the city’s arrangement in the ab-
sence of a factual situation where judi-
cial intervention becomes a practical neces-
sity. At this time plaintiff is unable to
show that he has sustained or is im-
mediately in danger of sustaining some

charities as those concerned in this cor-
poration nay from time to time find
necessary or convenient."

9. But cf. lllinois ex rcl. McCollum v. Board
of Education, 3.33 U.S. 203, 210, 63 S.Ct
461, 46-1, 02 L.Ed. 049, 638 (1918).

10. Sco McGowan v. Maryland, 366 U.S.
420, 445, 81 S.Ct. 1101, 1115, 0 B.Eu.2d
393, 410 (1961).

11. At tho time the superior court ren-
dered its decisiou tho hospital was still
under construction.
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direct injury as a result of the city’s plan
for hospital care, which makes it incum-
bent upon the court to pass upon the con-
stitutional question. What plaintiff asks
us to do is to give an abstract opinion on
what is in essence a hypothetical case, and
that wc shall not do.12 Suffice it to say
we find no violation of article I, section 4 of
the constitution on the face of the city’s

arrangement to lease its hospital to the
Sisters.

The remaining specifications of error
raised by plaintiff in his brief do not
warrant discussion—cither because they
have been disposed of by the points covered
in this opinion, or because they arc lacking
in substance.

The judgment is affirmed.

12. See Poo v. Ullrnan, 307 U.S. 497, SI S.Ct. 1752, GL.Ed.2d 0S9 (19G1).
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ough assembly. The statute had four sec-
tions. The first section dictated only the
number of seats on the assembly; the re-
maining iections stated how those seats
were to be apportioned among the voters.
If those apportionment standards were
unconstitutional,13 they could have been
declared void without affecting the first
section, since the first section was clearly
separable from the Ilatter sections. The
test for separability of a statute (where
one part of it is invalid) is whether the re-
maining parts are so independent and com-
plete that it may be presumed that the leg-
islature would have enacted the valid parts
without regard to the invalid part.14 In
this case the test is satisfied; we presume
that the legislature undertook to establish
the number of assemblymen for each class
of borough and would have done so wheth-
er or not any particular apportionment for-
mula be provided.

[10] Moreover, even were these provi-
sions—the structure of the assembly and
the apportionment of assembly seats—com-
pletely inseparable, we do not conclude that
the lack of a valid legislative body would
prevent the valid incorporation of the mu-
nicipality. This conclusion is bolstered by
noting that Alaska’s newly-enacted Munici-
pal Government Code 15 has completely sep-
arated the statutes relating to the incorpo-

13. Judge Stewart ruled that this rcpresentn-
tioimt .scheme wns unconstitutional in City of
Junenu v. Borough First Judicial District
Cause No. <35-317 (10G8), G Alaskn L..T. 197-
9 (19(38).

Id. Sec 2 J. Sutherland, Statutory Construc-
tion § 2404 (3r‘ cd. F. Hornck 1943).

15. Chapter 118, S.L.A.1972 repealed and re-
placed the statutes under which the Bor-
ough was incorporated.

10. Chapter'l8. of Title 29, entitled "Incorpo-
ration.”

17. Chapter 23, Art. 1 of Title 29, entitled

“Borough Assembly."

18. Our disposition of this issue mnkcs it un-
necessary to rule on the Borough's contention
tlint Jefferson's complaint wns never prop-
erly amended to iucludo this attack on tho
Borough's existence.

527 P.2d—3Vi
Alaska Rep. 525-530 P.2d— 12

ratio’i procedure 16 from those relating to
the borough’s legislative body.17 We agree
with the legislature that the incorporation
of a municipality is a process both concep-
tually and functionally distinct from that
of establishing a legislative body for that
corporation,

We are satisfied that there was a valid
statute under which the Borough could and
did incorporate. Since Jefferson made no
claim concerning the other three elements
necessary to establish dc facto municipal
existence, the superior court properly ruled
that the Borough was a valid entity as
against a collateral attack.18

THE CITY’S CHARTER

Jefferson argues also that the sewer
transfer was and is invalid, because the
City's home rule charter prohibits the sale
or disposition of the City’s utility assets
unless three-fifths of the City’s voters ap-
prove the disposition.10 No election was
held.20

The Borough contends that the City’s
charter is over-ridden by state law in this
area.2l In particular, the Borough relies
on former2 AS 7.15.310, which provides in

part:

"No city of any class, whether home rule

or not, within an organized borough,

19. The City of Anchorage has adopted a home
rule charter which provides in § 13.4:

"The counsel may sell, lease or otherwise
dispose of a municipal utility or of property
and interest in property used or useful in
the operation of a utility only nfter a prop-
ositi-n to do so is approved by three-
fi' ,d of the electors of the city voting oil
the proposition.”

20. The Borough makes no claim that the
areawide sewer election of 19GG satisfied
the city charter requirement.

21. The City joins the Borough in making this
contention.

22. This controversy must be decided with ref-
erence to the former statutes, see n. 5, supra,
governing trnnsfcr of powers because Ch. 118,
S.L.A.1972 had a savings clause:

“A right or liability of a home rule or
general law city or borough existing on
September 10, 1972 is not affected by the
enactment of this Act.”
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ough assembly. The statute had four sec-
tions. The firs', section dictated only the
number of seals on the assembly; the re-
maining sections stated how those seats
were to be apportioned among the voters.
If those apportionment standards were
unconstitutional,13 they could have been
declared void without affecting the first
section, since ti.c first section was clearly
separable from the latter sections. The
test for separability of a statute (where
one part of it is invalid) is whether the re-
maining parts are so independent and com-
plete that it may be presumed that the leg-
islature would have enacted the valid parts
without regard to the invalid part.14 In
this case the test is satisfied; we presume
that the legislature undertook to establish
the number of assemblymen for each class
of borough and would have done so wheth-
er or not any particular apportionment for-
mula be provided.

[10]
sions—the structure of the assembly and
the apportionment of assembly seats—com-
pletely inseparable, we do not conclude that
the lacK of a valid legislative body would
prevent the valid incorporation of the mu-
nicipality. This conclusion is bolstered by
noting that Alaska’s newly-enacted Munici-
pal Government Codel5 has completely sep-
arated the statutes relating to the incorpo-

13. Judge Stcwar*- ruled that this representa-
tional scheme wns unconstitutional in City of
Juneau v. Borough First Judicial District
Cause No. 65-317 (1908). 6 Alaska L.J. 107-
0 (1968).

14. Sec 2 J. Sutherland, Statutory Construc-
tion § 240-1 (3rd cd. F. Hornck 1943).

15. Chapter 118, S.L.A.1972 repealed und re-
placed tho statutes wunder which the Bor-
ough was incorporated.

16. Chapter' IS, of Title 29, eutitlcd “Incorpo-
ration.”

17. Chapter 23, Art. 1 of Title 29, entitled

"Borough Assembly."

16. Our disposition of this issue makes it un-
necessary to rule on the Borough’s contention
that Jefferson’s complaint was never prop-
erly amended to include this nttuck on the
Borough’s existence.
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Moreover, even were these provi-

ration procedure 10 from those relating to
the borough's legislative body.17 We agree
with the legislature that the incorporation
of a municipality is a process both concep-
tually and functionally distinct from that
of establishing a legislative body for that
corporation.

We are satisfied that there was a valid
statute under which the Borough could and
did incorporate. Since Jefferson made no
claim concerning the other three elements
necessary to establish de facto municipal
existence, the superior court properly ruled
that the Borough was a valid entity as
against a collateral attack.18

THE CITY'S CHARTER

Jefferson argues also that the sewer
transfer was and is invalid, because the
City's home rule charter prohibits the sale
or disposition of the City's utility assets
unless three-fifths of the City's voters ap-
prove the disposition.10 No election was
held.20

The Borough contends that the City's
charter is over-ridden by state law in this
area.2l In particular, the Borough relies
on former22 AS 7.15.310, which provides in
part:

“No city of any class, whether home rule

or not, within an organized borough,

19. The City of Anchorage has adopted u home
rule charter which provides in § 13.4:

"The counsel may sell, lease or otherwise
dispose of a municipal utility or of property
anil interest in property used or useful in
the operation of a utility only after a prop-
osition to do so is approved by three-
fifths of the electors of the city voting on
the proposition.”

20. The Borough makes no claim
areawide sewer election of 1966
the city charter requirement,

that the
satisfied

21. The City joins the Borough in ranking this
contention.

22. This controversy must he decided with ref-
erence to the former statutes, sec n. 5, supra,
governing transfer of powers because Ch. 118,
S.L.A.1972 had n savings clause:

"A right or liability of a home rule or
general law city or borough existing on
September 10, 1972 is not affected by the
enuctment of this Act."
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may exercise any areawide power pro-
vided in this section once that
power is being exercised by an organized
boruugh.” 23

This court has dealt with conflicts be-
tween state law and a municipal home rule
charter or ordinance in several cases.2*
The starting point for an analysis of this
issue must be found in the Alaska constitu-
tion, Art. X, § 11:

"A home rule borough or city may exer-
cise all legislative powers not prohibited
by law or charter.”

The authors of this provision hoped that
its simple language and sweeping grant of
power would enable home rule municipali-
ties to meet a multitude of legislative needs
without depending on specific grants of
power from a state legislature.25 They
were aware of the difficulties encountered

in other jurisdictions where delegations of V

power to local government units were con-
ferred in terms, such as "matters of local

23. Among the powers "provided in this sec-
tion" ere those transferred from city to
borough pursunnt to AS 7.15.350, which pro-
vides in part:

“Second elnss boroughs ncquire additional
areawide powers in the same manner pro-
vided by 88 710-800 of this chapter .
except that the vote on the question is aren-
wide.”

24. It hns been claimed our nppronch has not
nlwnys been entirely consistent. See Sharp,
Home Rule in Alaskn: A Clash Between the
Constitution and the Court, 3 U.S.L.A.—
Alaska L.R. 1 (1973).

25. Art. X, section 1, the introductory section
on home rule in the Alnskn constitution rends:
"The purpose of this nrticle is to provide
for maximum locnl self-government with n
minimum of local government units, und to

prevent duplicntion of tax-levying juris-
diction. A libernl construction shall be
given to the powers of local government
units."
26. Sec Shnrp, supra, note 2" at3. Most
;ourts fail to distinguish between the types

of home rule provisions. The provisions of
other jurisdictions described in the text arc
sometimes designated as “shield” or “pro-
tection” provisions and usually require a
courts determination of whether an exercise
r,f municipal power is stutcwido or locnl in
nature, when such exerciso of powor cou-
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¢

concern” or “of local affairs,” which were
intended to create an exclusive sphere o

municipal action free from any intrusion
by the state legislature.20 Attempts by the'”
courts in those jurisdictions to resolve com?
flicts between local enactments under such
limited delegations of authority and state
statutes relating generally to the same sub-*
ject have often led to confusion and
inconsistencies.27 Then too, some com-
mentators havt suggested that constitution-
al or statutory home rule provisions had
been rendered ineffective in other states'
because of restrictive court decisions.20
With this all before them the constitutional
delegates undertook to give Alaska home
rule municipalities a wide range of powers
to meet the differing needs of the varied
and scattered communities of this state. It
was hoped that the constitutional delega-
tion of authority to local government units
under the terms of Art. X, § 11 would lead
the courts of this jurisdiction to take a
new and independent approach when con-

flicts with n state statute. Alaska’s home
rule provision is n "grant" or "sword” of
legislative power given to the municipality to
bo cxerciscil as long ns it is not prohibited
by law. Art. X, § 13.

This difference between "shield" und
"sword" provisions wns implicitly recognized
in Rubey v. City of Fairbanks, 45G P.2d 470,
475 (Alnskn 1909) where the court declined
to follow California's pre-emption-by-state-
occupntion-of-the-ficld doctrine because of the
difference between Californio's and Alaska's
home rule provisions. California's provision
is n combination "shield" and "sword", while
Alaska’s is solely n "sword". See Duvnll,
Delineation of the Powers of the Alnskn Home
Rule City: The Need for a Beginning, 8
Alaska L.J. 232, 233-35 (Oct. 1970) ; Sato
Ic 'Van Alstyne, State and Local Govcrnm -
Lnw 210-218 (1970).

27. Alaska Legislative Council ind Locnl Af-
fairs Agency, Final Report on Borough Gov-
ernment, 36 (19G1).

28. Sea Fordham & Asher, Home Rule Powers
in Theory nnd Practice, 9 Ohio St.L.T. IS
(1948) : Richland, Courts Nullify Home Rule,
44 Nat’l Mun.Bcv. 565-70 (1955) ; Sato.
"Municipal Affairs" in California, 60 Col.
L.Rov. 1055 (1972). But sec also Snudnlow,
The Limits of Municipal Powers Under Home
Rule; A Role for the Courts, 48 Minn.L.R.
643 (1963-0-1).
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flicts inevitably arose between the munici-
palities and the state.20 The foundation
for this new approach has been laid in the
past decisions of this court which have fa-
vored the exercise of legislative powers by
local government units.30

[11]
powers are intended to be broadly applied
*in Alaska is not to say that they arc in-
tended to be pre-eminent. The constitu-
tion's authors did not intend to create "city
states with  mini-legislature.”31  They
wrote into Art. X, § 11 the limitation of
municipal authority “not prohibited by law
or charter.” The test we derive from
Alaska’s constitutional provisions is one of
prohibition, rather than traditional tests
such as statewide versus local concern.32
A municipal ordinance is not necessarily
invalid in Alaska because it is inconsistent
or in conflict with a state statute. The
guestion rests on whether the exercise of

29. See Sharp, Home Rule in Alnskn, supra,
uotc 27 nt 22-27.

30. See Lien v. City of Ketchikan, 383 P.2il
721-723 (Alnska 10(53); City of .Juneau V.
Hixson, 373 P.2d 743 (Alaska 1062) ; Rubey
v. City of Fairbanks, 450 P.2d 470-475
(Alnska 1960).

31. Duvall, Delineation of the Powers of the
Alaska Home Rule City: The Need for n

Beginning, S Alaska L.J. 232, 240 (Oct.
1970).
32. See Sharp, supra note 25, at 30-31; Du-
vall, supra* note 27 at 235, 237-239. In

Rubey v. City of Fairbanks, 450 P.2d 470,
475 (Alaska 1960) this court recognized n
prohibition test for conflict resolution be-
tween stute and loca’ legislation:
“Article X, section 11 of the Alaska con-
stitution provides timt n home rule city, such
as Fniibnnks, ‘limy exercise nil legislative
powers not prohibited by law or by char-
ter.” There is no legisintive cnnctment in
Alnskn that expressly prohibits n home rule
city from making assignation a criminal
offense. We do not find such prohibition
from the fact that the Alaska legislature
has extensively covered the field of sexual
offenses. We believe there would hnvc to be
some additional factor from which the in-
tent of the legislature to prohibit locnl
regulation in this area could be renson-
nbly inferred. Wo are not nwnre of any
such fnctor in this case."

authority has been prohibited to municipal-
ities. The prohibition must be either by
express terms or by implication such as
where the statute and ordinance are so
substantially irreconcilable that one cannot
be given its substantive effect if the other
is to be accorded the weight of law.33

However, to say that home rule

[12] In this case we find the prohibi-
tion to be express. The statutes estab-
lished a procedure by which certain city
powers could be transferred to a second
class borough and precluded a city from
exercising a power once that power was
being exercised areawide.34

*  This then presents a clear case in which
statutory authority overrides a provision in
a home rule charter. Our conclusion is
consistent with the new municipal code,
which retains in large measure the relevant
statutory provisions we have found con-

trolling in this case.3

33. Wo reaffirm our rejection of the doctrine
of state pre-emption by “occupying the field."
Wo will not read into a scheme of statutory
provisions any intention to prohibit the ex-
ercise of home rule authority in that nren of
the law. If the legislature wishes to "pre-
empt" mi entire field, they must so state.
See Rubey V. City of Fairbanks, 456 P.2d
470 (Alaska 1969).

Wo note that the legislature has done this
in its new Title 29, Municipal Code. AS 29.-
13.100 provides in part:

"Only the following provisions of this title

apply to home rule municipalities ns pro-

hibitions on acting otherwise than ns pro-
vided."

34. Formerly AS 7.15.350; AS 7.15.310. The
statutes further provided that such boroughs
(of which the Anchorage borough is one)
shall acquire city powers in the mnmicr pro-
vided in AS 7.15.710-7.15.S00, except that
the vote on the question' is nrenwide.

AS 7.15.710-7.15.500 provided for the fil-
ing of n petition by the borough with the
Locnl Affairs Agency (now the Dept, of
Community nnd Regional Affairs), review of
the approved (as to form) petition by the Lo-
cal Boundary Commission, n hearing on the
petition held by the Locnl Boundary Com-
mission, nnd finally an election on the pro-

posal.
35. AS 29.33.010(b) (exercise of nrenwide
borough powers) j AS 29.33.290(c) (ucquisi-
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Our decision in the case at bar is in ac-
cord with this court’s opinions relating to
cases of conflict between local ordinances
and state enactments. Tn Lien v. City of
Ketchikan,30 we held that the home rule
provisions of the state constitution validat-
ed a lease of a hospital to a charitable
non-profit corporation despite non-compli-
ance with a state statute governing leases
by municipalities. The statute was heid in-
applicable and not a limitation upon the
city’s home rule authority, the source of
which is found in Article X, section 7 of
Alaska’s constitution.

In Chugach Electric Association v. The
City of Anchorage 37 the issue was wheth-
er the City of Anchorage could block the
electric association from providing electri-
cal service to a customer within the asso-
ciation's service area, The Alaska Public
Service Commission had previously grant-
ed the association a certificate of conve-
nience and necessity to provide electrical
service within certain areas of the city.
The City refused to issue to the Associa-
tion a building permit on the grounds that
the City's own electrical utility could better
serve the customer. We resolved the con-
flict by application of a rule requiring the
local enactment to yield where it directly
or indirectly impeded implementation of
statutes which sought to further a specific
statewide policy. This court discerned in
the statute a strong policy in favor of
treating regulation of public utility service
areas as a matter of statewide concern.
The situation was one in which locall cre-
ated variations from state regulation couid
have affected public utilities beyond the lo-
cal area. In these circumstances we found
a legislative intent that regulated utilities
were to be within the exclusive jurisdiction
of the Public Service Commission to the
extent that such jurisdiction was conferred

tion of additional nrenwide powers). These
arc enumerated as specific prohibitions to

municipalities in AS 29.13.100. See note 34
supra.
36. 353 P.2d 721 (Alaska 1963).

37. 476 P.2d 115 (Alnskn 1970),
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upon the Commission. Accordingly, mu-
nicipalities were prohibited from regulating
the same utilities to the extent of the Com-
mission’s proper jurisdiction.

In Macauley v. Hildebrand38 a state
statute permitted borough assemblies to
centralize by ordinance their school district
accounting systems with other borough op-
erations with school board consent. An
ordinance of the City and Borough of Ju-
neau required the Juneau School District
to centralize the district’s accounting sys-
tem without the school board’s consent.
Although the statutory prohibition in Ma-
cauley was direct, this court offered anoth-
er reason for striking down the questioned
ordinance. The statute involved in Macau-
Icy was an express delegation by the state
legislature to municipal corporations of a
constitutionally mandated legislative
power.30 We reasoned that the language
of the state constitution mandating mainte-
nance of a school system by the state vest-
ed the legislature with pervasive control
over public education. Thus, home rule
municipalities were precluded from exer-
cising power over education unless, and to
the extent, delegated by the state legisla-
ture; and the local ordinance was therefore
overriden by the statute.

Affirmed.

CONNOR, J,, concurs separately.

CONNOR, Justice (concurring separate-
ly)-

| agree with the majority opinion, but
wish to add some observations about judi-
cial method in resolving conflicts between
state statutes and municipal ordinances.
More particularly | wish to discuss the “lo-
cal activities rule”, and the place it has in
the process of determining the validity of
ordinances of a home rule municipality.

38. 491 P.2d 120 (Alaska 1971).

39. Alnskn Const., Art. VII, § 1:
Tho legislature shall by general law es-
tablish and mnintain n system of public
schools open to all children of the State.
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There is no question that we must ad-
here to the policy expressed in the consti-
tution which requires that we give a broad
reading to the powers of home rule cities
and boroughs. That in itself poses no dif-
ficulty. This general policy, however, will
not solve the real problem, which lies in
the inherent potentiality of conflict be-
tween statutory law enacted by the legisla-
ture and local ordinances.

One possible solution is to hold that only
where the legislature has expressly de-
clared its intention to prohibit the exercise
of municipal powers should we declare mu-
nicipal ordinances void. Such an approach
would have the advantage of simplicity.
Unfortunately, such a mechanical jurispru-
dential technique is so simple that it would
not serve the needs of the public. Ir. ex-
treme cases it probably would not survive
constitutional attack.l

The state legislature has expressly pro-
hibited the exercise of total local power in
such areas as taxation, AS 29.73.040, AS
29.53.350, AS 29.53.400; utilities regula-
tion, AS 29.48.040-29.48.100; security for
bonds, AS 29.58.180(b); municipal elec-
tions, AS 29.28.010, AS 29.28.020(b)-29.-
28.030; and other matters of general state
concern. Sec, AS 29.13.100. It is naive,
however, to expect that these prohibitions
contemplate each and every matter in which
the legislature would properly wish to re-
strict local power. A home rule concept
which relies only on express prohibition lo
define the scope cf local power presuppos-
es a degree of legislative foresight and
draftsmanship ability which is completely
unrealistic. Sec Duvall, Delineation of the
Powers of the Alaska Home Rule City:
The Need for a Beginning, 8 Alaska Law
Journal 232, 239 (1970).

For example, the Uniform Commercial
Code, AS 45.05.002 et seq., and the Insur-

I. Examples nre Turner v. Stnggs, 510 P.2d
879 (Xev.1973), nnd Reich v. Suite Highway
Department, 3S6 Mich. 617, 194 N.Av.2d
700 (1972), These enscs concern municipal
ordinances barring suit by tort claimants un-
less notice is given within a certain period of
timo following the injury. Because the time
periods provided by ordinance were shorter

ancc Code, AS 21.03.010 et seq., enacted by
the legislature, no doubt were meant to op-
erate upon a statewide basis, though noth-
ing in those codes expressly prohibits mu-
nicipal legislation in the field of commer-
cial law or insurance law. Yet to say that
a home rule city could alter the operation
of such comprehensive statutory systems
would be intolerable. Transactions whose
reliability is vital to a functioning economy
would become unsettled, to the detriment
of the business community and the citizen-
ry of the state. A conflict between the city
and the state could not be ignored in this
type of situation, despite the absence of an
express prohibition.

Tn such instances the courts must resolve
the conflict. There is no escape from our
duty to adjudicate legal claims which arise
from two constitutional provisions of equal
dignity, i. e., the grants of power to both
the legislature and to home rule cities.

The question, then, is not the propriety
of judicial action or abstention. Rather, the
problem is what methods should be em-
ployed by courts when presented with those
conflicts between municipal ordinances and
state statutes which will inevitably occur.
As with many questions of public law, the
answer is to be found through an analysis
and weighing of the various social and gov-
ernmental interests which bear upon such a
conflict.

One test we have used in determining
whether the ordinance or the statute must
yield, is the ™"local activities rule.” This
test, as applied in Chugach Electric Asso-
ciation v, City of Anchorage, 476 P.2d 115
(Alaska 1970), and Macauley v. Hilde-
brand, 491 P,2d 120 (Alaska 1.971), should
not be regarded, as it has been by one
commentator,2 as the rule the framers of
the constitution rejected in establishing a
broad home rule policy. Rather, it should

than the statutory perioil of limitation np-
piienblo to claimants against private persons,
the ordinances were in these eases held un-
constitutional ns denying to tort claimants
the equal protection of the Inws.

2. See, Sharp, Home Rule in Alaska: A Clash
Between the Constitution nud the Court, 3
UCLA Alnskn Law Review 1, 53 (1973).
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be recognized as a realistic tool by which
to interpret this policy. The "local activi-
ties rule" requires the court to focus upon
whether the particular subject under con-
sideration is of such statewide concern that
the exercise of municipal power is incon-
sistent with the effectuation of statewide
policy, as expressed by statute. Some mat-
ters are obviously of statewide concern,
some less so. Some matters are so tradi-
tionally and readily classified as matters of
local government that there will be no dif-
ficulty in finding that they arc within mu-
nicipal competence. Here, too, the munici-
pal code adopted by the legislature is of
great help in delineating the areas of per-
missible local action.

Inevitably, there will be cases which fall
within a gray area. As to those the courts
must attempt to balance competing inter-
ests, bearing in mind the constitutionally
stated policy of permitting maximum home
rule and yet preventing the chaotic state
of affairs which would result if each home
rule municipality were allowed to legislate
as though it were a feudal -city-state.
When dealing with cases in the gray area,
the courts must strike a balance as best
they can, after careful consideration of the
competing interests and public policies
which bear upon the outcome. Thus in
Chugach Electric Association, supra, 476

3. Cnlif.
(1967), cited in Duvall, supra, nt 244,

Governor’s Comm’n on the Law of Preemption,
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P.2d at 123, we spoke of balancing "the
needs of the entire state against the desira-
ble autonomy which only home rule can
provide.l The ultimate question, of
course, is whether, from an examination of
the statutes, a prohibition against home
rule powers can be discerned, cither ex-
pressly or by implication. Fortunately, if
the judicial decision in such cases is unac-
ceptable, relief may still be sought from
the legislature, which can, if it chooses, al-
ter the determination. A judicial decision
of such a question is not, therefore, the
end «'f the controversy.

Those who advocate that the conflict be-
tween statutes and ordinances should be re-
solved by simply holding in favor of home
rule in all instances where the legislature
has not stated an express prohibition are
seeking an illusionary, unworkable solution
to a problem which is quite complex and
which is, like many things in modern life,
not susceptible to decision by mere slogans
or mechanical formulae. "The price of

certainty is too high when it involves a
failure to face the real policy questions
involved.” 3

I favor the “local activities rule” applied
in Macauley and Chugach, for the rule is,
in my opinion, a useful one in resolving
t~e conflict between statute and ordinance.

Report nnd Recommendations, (
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Age, changes service area foes

Supporters of local service areas learned Monday that the passage of time is
working against them. Members of the House Judiciary Committee who listened
to testimony on HB 13, a bill introduced by Rep. Con Bunde, spent most of the
first hour asking just what a service area is and what kinds, of local government
are available in Alaska.

Unfortunately, some of what they learned about what was created 46 years
ago left them even more confused.

HOUSE BELL 13 would prohibit boroughs (the Municipality of Anchorage is a
unified home rule city and borough) from creating, altering or.abolishing service
areas without the approval of voters who reside within the service area and also
those who live outside the service area. Similar language is already in the state
constitution and the Anchorage charter, except that only the vote of those who are
affected is required. Until now, the definition of “those affected” has not been clear.

Rep: Bunde represents the Hillside area, where residents five times had re-
jected annexadon to the city police service area. Several years ago, the Anchor-
age Assembly and Mayor Rick Mystrom came up with a scheme that forced that
action. By gerrymandering a new service area and presenting the question to all
voters within the larger area, the expansion was accomplished despite an over-
whelmingly negative vote vyithin the area that was added. The action was upheld
in state courts.

The administration of Mayor George Wuerch is looking at doing away with
all service areas in the municipality. Most are limited road service areas in Rep.
Bunde’s district. They also include the Girdwood area, where a service area does
things provided by the City ofGirdwood prior to unification in 1975, and Chugiak-
Eagle River, where there is a parks and recreation district and a road district, and
in Chugiak where there is a volunteer fire department.

LOCAL GOVERNMENT OFFICIALS wantto eliminate the different lev-
els of service and the many local boards that oversee the service areas. They say
it is duplication. They also argue, as did Mayor Mystrom in the case of the Hill-
side police issue, that all residents should receive the same level of service and
pay the same rate in taxes.

Being raised in the Legislature is the argument that requiring voters who live
in tne rervice area to have a say in how services are to be delivered gives a veto to
aminority. Those who hold thatopinion argue that the governing body should act
for the common good and make things equal for all.

Unfortunately, that argument carries weight with people who aren’t familiar
with how well service areas are working. And too many of them look at local
control as exercised by the people who receive and pay for a service as a hin-
drance to efficient operation of big government.
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Service districts
give local folks
degree of control

When Ed Willis a couple of weeks ago
saw die story about City Hall wanting to do
away with the free ambulance ride for people
transported by Chugiak medics, it was a call
to amis. He and some oilier folks who were
involved in the discussions that led to
Anchorage’s Home Rule Charter reacted like
old-time fire horses. Enjoying a life of leisure
and no longer called upon to rush the
firefiglilingequipmentto the scene ofanemer-
gency, they still feel the call to duty whenever
tlie alami rings.

Debating tlie tlireat to service areas, Ed
brought up tlie recent feat of now-retired
World War 11sailors who overtiaulcd a land-
ing craftal its resting place in Greece, making
it ship-sliape and sailing it home to (lie States,
"Ilieir story tweaked tlie pride in veterans all
over tlie country, showing they can still do
lliejob they learned to do when responding to
(lie defense of their countiy.

The problem with our new cliallcnge is
slightly similarto wliat those intrepid old salts
ran into. Not too many people remember the
part tlie landing craft played in that war and
tlie danger those crews faced as they ferried
invasion troops from their transports to tlie

' beaches of Ihe Pacific and at Normandy. Tlie
boats were built quickly as America rose to
meet tlie diallenges of war, they were sturdy
and continued to serve in commercial ven-

“ tunesaround tlie world once (lreinvasions were
a tiling of ihe past. But 55 years later, those

LIGH

exploits liave long been forgotten. Tlie his-
tory of hard-fought battles are confined to
musty pages in dark areliives, recounted only
occasionally by studentsof dial warand some-
times coming to light in an obituary of one of
those heroes.

Just wliat is a service area? You may well
be asking lliat question after seeing me rail in
recent editorials about tlie tlireal

Hie state constitution allows for service
areas to be created by citizens wlio wish to
provide a service for themselves tliat cannot
be provided by (lie existing government

Excellent examples of tliat concept can be
found in Giugiak-Eagle River.

Tlie first lo be created was tlie
Ciuigiak fireservicearea It was seen f
by local residents as tlie ideal solu-
tion lo the need for fire suppression
and emergency medical service. Ini-
tially, (lie volunteer fire department
had operated, using scrounged
equipment, strictly on private dona- /
lions and a steady stream of fund-
raisers. There was never enough
money to make needed repairs, buy
the gas and keep the firehouses
wann enough for (Ire tracks to start
and keep tlie water in liquid form in winter.

But when tlie Greater Ancliorage Borough
was fonned as one of seven mandatory bor-
oughs created by legislative fiat in 1964, tlie
possibilities were immediately evident. A
proposition was put on the ballot at tire re-
quest of Giugiak residents. It passed liandily.

Part of (lie reason itpassed was lliat tlie tax
rate was reasonable. Even more laudable was
tlie fact tliat it provided foran elected board of
supervisors who would oversee tlie budget
and serve as the liaison between (lie volunteer

v,
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A lighthearted look at things

fire department, the community and tlie'bor-
ougli assembly. How the service was oper-
ated was up to tlie poeple in Giugiak. It lias
worked well for 37 years. Tlie district has four
fire stations housing a large fleet of modem
equipment Tliat equipment was bought for
cash under a no-debt philosophy established
at die beginning.

Giugiak-Eagle River has one of many
separate road service districts within die mu-
nicipality. It is overseen by a board of super-
visors whose membership is designated by
local community councils. Its work is accom-
plished by contractors. The tax rale is lower

than charged in die Anchorage
Bowl where work is done by city
crews. How well does itwork? Af-
ter a snow storm, local roads are
plowed widiin 24 liours. In die city,
diey take up lo 96 hours to clear
residential streets.
Parks and Recreation is an-
odier local service area. Again,
a local board sets policy. Assis-
tance is given to local non-profit
groups who help provide die ser-
vices, although maintenance is
done by city crews. We happen
to have some major park facilities located
at Beach, Edmonds and Minor lakes. They
and die McDonald Center are supported
from taxes collected in Chugiak-Eagle
River but are heavily used by residents
from a much wider area.

Those service areas are working just fine,
so wliat’s die big deal?

Tlie deni is dial City Hall doesn't like both-
ering widi local groups. They figure dial it’s
all one municipality, so all die services should
be die same. Tliey argue dial people who pay

by LEEJORDAMI

alowerlaxratearegettingafrceridejustlike,..
those patients who aren’t charged foremer”?
gency transportation by the unpaid volunteers, i
Gly Hall argues lliat liaving separate districts * *
is a bookkeeping nightmare; they completely $
overlook the fact tliat tliey rake off more than
one-diird ofall our tax paymentsto covertheir fog
exorbitant administradve costs. S

And City Hall believes dial now govern-j
mentcan provide die servicesitcould notpro-
vide 37 years ago. To die downtown bureau-
cracy, tailored service and commensurate tax
rates are of no importance. N

Tlie reality is that diey want us to pay j
more and diey want to get rid of service
areas dial do a betterjob for less. We’re an
embarrassment. o]

So it's litde wonder dial folks wlio took a
partin seeing dial service areas were provided £
for in die city charter are ready to get back in
die traces to fight diis direal It took diree tries
fordiechartertogain voterapproval. It would )
not have pissed in 1975 without die assur-'
ance dial service areas would continue.

Tlie Legislature currendy is debating a bill
introduced by Rep. Con Bunde that would
require approval of residents widiin a service:;,
area beforeitcould be created, alteredorabok:.
ished. He represents the Hillside area, die first
victim of forced annexation through a geny-
mandered electioa

Protection against further violations of
die municipal charter and existing state law,
are needed.

Widiout such protection, dicse old fire
horses are apt to break loose and head for the
scene of die inferno. And I'll be right in the.U«
midst of them.

Lee Jordan is a consultant to the-\-

Alaska Star.



e must maintain local control of service areas!

By Sen. Rick Halford

I am currently in the process of

drafting legislation (similar to (lie
previously introduced House Bill
13)'that would help ensure continu-
ation of local service areas. For
‘Chugiak-Eagle River, that means
preserving local control of Parks
and Recreation, road service, fire
protection and emergency medical
sservices.
" ‘A key.component of the Charter
that unified the City of Anchorage
and the old Anchorage Borough (af-
ter two previous defeats) was the
guarantee of local service areas. This
was to allow outlying areas of the
municipality the ability to determine
the level of local services appropri-
ate to their neighborhoods.

In Chugiak-Eagle River, our Parks
and Recreation and rural road service
areas have delivered services com-
mensurate with the level that resi-
dents want. The service offered by
Chugiak, Birchwood, Eagle River
Rural Road Service Area is the envy
of.our city neighbors. While they get
recorded messages that assures them
;they will be plowed out within 72
ehours, our streets are usually cleared
witiiin the first day after a snowfall.
And because of the dedicated work
of our.volunteer directors, and
through the efficiencies of private
sector contracting, .we are able to
accmplish basic road maintenance

and ongoing road and drainage im-

provements at a lower mill rate as-

sessment to property owners.
Similarly, the northern end of our

community is in a local service area

served by the

Chugiak Volunteer

Fire Department. |
am somewhat per-
plexed by the recent
objections from the
municipality that the

‘The service offered by
Chugiak, Birchwood,
Eagle River Rural Road

CVFD docs not gService Area is the
charge for the ambu- .
lance services they envy of our city
provide. This fails to neighbors.”’

recognize that

CVFD’s EMTS arc

volunteers. The

elected supervisors for the CVFD
should have every right lo not
charge, or perhaps charge a lower
rate. It seems only logical to pass
along the savings accrued by not hav-
ing to meet the payroll of a union
represented, paid fire department.
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Continuedfrom B-I city's police service area, the Bunde, whose district a minority of voters, thereby

One elected official who is
not rethinking his position on
the bill is Rep. Eldon Mulder,
a Republican representing
Muldoon, where people pay
full taxes for the full set of city

services.
For him, the bill is like
opening an old wound, "part of

a pin prick that still exists”
over the battles in the mid-
1990s to get Anchorage Hill-
side residents to pay for city
police protection.

Hillsiders had voted down
previous attempts to join the

police tax district, arguing
that they could rely on state
troopers instead. City officials
noted that police still respond-
ed to emergencies outside the
service area and said Hillside
residents benefited from po-
lice protection in the rest of
town.

Then-Mayor Rick Mystrom
and the Anchorage Assembly
tried a new tack: They put the
question to ail city voters, who
in 1996 imposed city police
service. The Alaska Supreme
Court upheld the decision.

spans much of the Hillside,
said this hill has nothing to do
with the police issue. He said
he does not agree with the
court, “but it’s the law of the
land.”

Gov. Tony Knowles vetoed
this same measure after it
passed both houses last ses-
sion. In his veto letter to
Speaker Brian Porter,
Knowles said the legislation
would give too much power to

taking power away from bor-
ough assemblies.

The Department of Law ar-
gues that itis unconstitution-
al. Bunde said that the Legis-
lature’s attorneys hold a dif-
ferent view and that “we’ll
have dueling legal opinions
when we meet on Monday."

or.*

O RqortarMartra Bllide can e reeded
atelisle@echaomad 907-5361531

T0-¢T-034

V2iZ: 0T


mailto:atmbellisle@adn.com

Board of Supervisors

11901 Business Boulevard, Suite 107
Eagle River, Alaska 99577

January 30, 2001

Representative Con Bunde
State Capitol, Rm. 501
Juneau, AK 99801

Re: Support for House Bill 13
Dear Representative Bunde:

At the January 22, 2001 ofthe Chugiak-Birchwood-Eagle River Rural Road Service Area Board
of Supervisors, the Board unanimously passed a motion in support of House Bill 13. It is the
opinion of the Board that this Bill will help strengthen service areas such as ours and ensure that

the voting public has adequate say in the future of their service areas.

Sincerely,

Chris Ingmanson, Chair
Chugiak-Birchwood-Eagle River Rural Road
Service Area Board of Supervisors

Cc: Area Legislators
Assembly Member Anna Fairclough
Assembly Member Dan Kendall



[Fwd: HB 13]

Subject: [Fwd: HB 13]
Date: Tue, 30 Jan 2001 10:15:07 -0900
From: Patti Swenson <Patti_Swenson@ legis.state.ak.us>
To: Bill Stoltze <Bill_Stoltze@ legis.state.ak.us>

I have replied Co this e-mail, but I thought you would like to see what

your constituents are writing.

Patti

Subject: HB 13
Date: Mon, 29 Jan 2001 22:18:25 -0900

From: ngdial@juno.com
To: Patti_Swenson@ legis.state.ak.us

The Chugiak, Birchwood Eagle River Rural Road Board of Supervisors voted unanimously to support
House Bill 13 at the January 22, 2001 meeting.

Service areas should provide a grass roots approach to government services with communities receiving
the type of service that they want at the price they are willing to pay. Without the protection that House
Bill 13 provides, local control cannot survive. We are constantly reminded that we exist only if the
municipal assembly allows us to exist. Service districts can be absorbed into a larger district without the
wishes of the people residing in the area, taxes raised and little to no service provided.

Our road board maintains and improves nearly 200 miles of road. The community is diverse with

many difficult to maintain mountain roads. In addition, the rapid residential development with little regard
to providing adequate street width to accommodate snow storage has created multiple problems for our
maintenance crews. In spite of this, we can do a complete plow out in 24 to 48 hours during the heaviest of
snowfalls. We can provide better and faster service at less cost by using private contractors. Because we
are geographically separated from Anchorage by two military bases, a river and a mountain range, we
would receive little to no service in our communities and pay much higher taxes.

We are dependent on our service districts for roads, parks, fire and emergency medical service. It is
imperative that this bill pass and not be vetoed again if we are to survive.

Gail Dial
Birchwood Supervisor
CBERRRSA Board of Supervisors

1/30/01 10:18AM
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FEB-05-01 HON 03:25 PH  HOHER LIO FAX NO. 11

Kachemak Area Coalition Inc. dba

Citizens Concerned

PO BOX 1715 HOMER, AK 99603

JO?u.64-V'udfcJlaly
to: community and Regional Affairs Committee «£0 05 zQQf

re: HB 13, Service Areas: Voter Approval/Tax zones

60<t £.<*ppc>rJ-"H us LrlL
You may wonder what this bill has to do with annexation, but the basic issue is the same - who

gets to decide. And we do have a service area that may be affectednnexation.

i understand the gist of this bill is that the people within a special service area should be the ones
to approve any changes to the service area, ratherthan have the changes Imposed by the ruling
municipality. (I'm including boroughs in the term municipality.) Service areas, like municipalities, are
about collecting taxes and providing services. Changes to a service area, or a municipality, aren't
Just lines on a map; they Involve changing the taxes paid and services received by a group of
people. In a free country, it is the people who make these choices, not some branch of
government To make these changes without a vote Is socialism. This concept applies equally for
boundary changes to cities and boroughs; the affected people have a right to vote on what they
will have for local government.

As an example, last year we established a new fire and emergency services area, which was
approved by the voters residing in the area. The City of Homer is trying to annex a portion of the
new service area, which if approved would take a significant bite out of it Under current law it is
entirely up to the state to make this decisionl! We get no vote whatsoever. We voted to set up
this service area but it can be taken away against our will, without a vote, at the whim of the
government This is wrong, and needs to be changed. Not only should the service area itself have
to approve the change, but the people who will have their service area replaced by city
government have a right to vote on this change.

All people deserve the level of autonomy promised by this bill. Gov. Knowles was wrong to
veto last years version, Taking power from government, at whatever level, and giving It to the
people is a good thing. It all boils down to the same question - who gets to decide local
government Issues - the state or the people? 00 “ho<”U
yop. P&k iOurj '-Ok™* or? i
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Hfi 13

Subject: HB 13
Date: Fri, 26 Jan 2001 12:51:41 -0900
From: "Watermark Printers" <watrmark@ alaska.net>
To: <Patti_Swenson@ legis.state.ak.us>

Dear Con,

| am contacting you on behalf of the homeowners in the Talus West Limited Road Service Area. We were gratified to
learn that you are re-introducing a bill that will protect those in limited service areas from being annexed to a larger
service area against their wishes. We are a successful, and "solvent", road service area that has maintained a high
level of road service, with a quicker response time on snow removal than those areas serviced by the Municipality of
Anchorage. We have done all of this at 1/2 the cost for the same services if they were provided by the Municipality. In
addition, our homeowners have a "direct pipeline" to their elected officials when problems occur. All they have to do it
call one of their board members, who is also one of their neighbors. This "hands-on" approach results in their
concerns being address quickly, directly and with sensitivity based on local area knowledge. They can also expect a
response from board members "outside normal business hours," as we are just a phone call away, even in the
evenings and on weekends. We have found that working together to solve our problems and meet our own needs
has engendered a spirit of cooperation, as well as a genuine pride in our neighborhoods as small communities within

the larger community.

As residents of Anchorage, we often hear about apathy towards community service, and the failure of it citizens to
become involved in solving the problems within this city. Lately, we have also been hearing a lot about running local
government in a more cost effective manner, without degradation or loss of services. Being part of a limited service
area addresses both these issues "head on". The success of our service area is not due to the board members, but
rather to the participation of the homeowners themselves in making decisions that directly affect them. It was,
therefore, particularly ironic and disgusting that local government was the very entity that requested the Governor
veto the last attempt to protect the status of limited service areas. To "net it out”, local government wants its citizens
to "participate” and to help them "save money", but then they ask that a bill be vetoed that protects our ability to do

just that! WHAT'S WRONG WITH THIS PICTURE????!11I1

I has become obvious that we will get no help on a local level, and that the only way that limited service areas will
gain any measure of protection is through action by our legislators. We ask that you please impress upon your
colleagues the importance of quickly passing this legislation, and that they stand firmly on our side and over-ride a
veto by the Governor should that become an issue once again.

It doesn't get any more "grass roots" than this!

Thank you, Con, for your ongoing support, and for your sensitivity to meeting your constituents needs and
addressing their concerns. Through all your years of public service, you have consistently been the kind of legislator
that restores the common man’s faith in a political system that seems only to favor the "big guy".

Sincerely,

Karen Hendrickson
Talus West LRSA Board of Supervisors

4731 Talus Drive
Anchorage, AK 99516

907-345-5634
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[Fwd: Legislative Update - Start of Session]

Subject: [Fwd: Legislative Update - Start of Session]
Date: Mon, 15 Jan 2001 08:17:01 -0900

From: Representative Con Bunde <Representative_Con_Bunde@ legis.state.ak.us>

Organization: Alaska State Legislature

To: Patti Swenson <Patti_Swenson@ legis.state.ak.us>

From:

ConnilLivsey@cs.com

ConnilLivsey@cs.com wrote:

>
>
>
>
>
>
>
>
>
>

Dear _Representative Sunde;

Thank you for your ongoing efforts to preserve our LRSAs. My husband Bill

Ennis and 1 live at the far back end of Bear Valley,
LRSA Board for many years. We are acutely aware how much better our road
service is under our LRSA system than if we were part of the Muni service
area. Good grief - we"d never get plowed out,
can get back here, we"d be stranded for days every winter using the MOA*"s
current prioritization scheme!

-Conni Livsey

and he has served on our

and with the wind and snow we
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[Fad- SSHB-13]

Subject: [Fwd: SSHB-13]
Date: Mon, 22 Jan 2001 08:03:46 -0900

From: Representative Con Bunde <Representative_Con_Bunde@ legis.state.ak.us>

Organization: Alaska State Legislature
To: Patti Swenson <Patti_Swenson@ legis.state.ak.us>

From:
david sears <dsears@girdwood.net>

david sears wrote:

> Representative Bunde:

>

> Thank you for sending me a copy of HB-13. This legislation holds special
> interest for me as | was living on the Anchorage hillside when city

> police protection was bestowed upon us.

>

> Dave Sears
> Girdwood


mailto:Representative_Con_Bunde@legis.state.ak.us
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B13

Subject: HB13
Date: Mon, 22 Jan 2001 17:11:35 -0900
From: "Bob Johnston" <bobj@ mosquitonet.com>
To: <Patti_Swenson@ legis.state.ak.us>

Hello Ms. Swenson,

I am writing in support of Rep. Con Bunde's sponsorship of House Bill 13.lappreciate the opportunity to lend my
name to your efforts in getting this bill passed and signed by Governor Knowles.

I would really like to participate in the teleconference, however, being an administrator in a high school my schedule

is such that | cannot plan on future time to testify. Please be assured that | would be happy to send Governor
Knowles or any other iegislator e-mail to help "sway" their support should the need arise.

Again, thank Rep. Bunde's efforts on this important issue.

Respectfully,

Bob Johnston
bobi@ mosQuitoent.com
bobi@northstar.k12.ak.us


mailto:bobj@mosquitonet.com
mailto:Patti_Swenson@legis.state.ak.us
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mailto:bobi@northstar.k12.ak.us

LRSA Bill

Subject: LRSA Bill
Date: Wed, 24 Jan 2001 21:27:56 -0900

From: William Ennis <bennis@ak.rm *>
To: Patti_Swenson@legis.state.ak.us

Rep. Bunde,

I appreciate your January IS letter to me concerning the future of the
Limited Road Service Area. As a twenty-year resident and home owner
from the upper Hillside area of Anchorage, 1 am keenly aware of the
necessity for the continuance of the LRSA. Although my small area has
seen enormous growth in recent years, the residents of my LRSA are still

on the outskirts of Anchorage and few in number.

When the wind blows and the snow drifts, however,our need for immediate
road maintenance is crucial. With a single road serving the entireBear
Valley community of our hundred or so families, a winter storm can
completely eliminate our necessary trips to work and school. In

addition ot reducing our routine transportation, of course, 1is the
reduction of emergency services which poor road conditions create.

We would be fools to think that the Anchorage municipality would provide
winter plowing within hours of snow fall. Our contracted service
providers do exactly that. Our roads are cleared for trips to school
and work sooner than most subdivisions in the Anchorage bowl are

cleared. We simply must be allowed to provide our own contractual road

maintenance.

We also have concerns about the financial affect on the service
providers should the LRSA system be abolished. These are local business
people and the loss of their livelihood would be felt in our city.

I urge you to do all that you can to promote the LRSA model. It has
served us well for many years and we wish to see it protected for the future.

Please contact me at your convenience if | can be of further assistance.

Regards,

Bill Ennis
Chairman, Bear Valley Limited Road Service Area


mailto:ennis@ak.rn
mailto:Patti_Swenson@legis.state.ak.us

Subject: HB13
Date: Wed, 24 Jan 2001 19:43:08 -0900

From: William Larkin <brolar@gci.net>
To: Patti@ jnu-unix.legis.state.ak.us, Patti_Swenson@ legis.state.ak.us

Dear Patti Swenson;
I want to add my name to the list of people in favor

of the bill to require that the Voters get to vote on any change that
would be made 1in services arears as it take away the local control that
was the reason for forming a service area in the first place. A good
reason is that the Assembley®s often chane things to favor the area

that they represent and mke other areas pay for some areas that do not
want to pay their ownbills. A case in point is the people living in the
Bogard area are paying for a Fire Station in the Point Mckensie area.

Yours Truly
William B. Larkin
P.S. If you need any other reasons | belive | can come up with a few

more.


mailto:brolar@gci.net
mailto:Patti@jnu-unix.legis.state.ak.us
mailto:Patti_Swenson@legis.state.ak.us

Service'areas

Subject: Service areas
Date: Thu, 25 Jan 2001 12:25:32 +0100
From: Jane Elam <nelam @ northstar.kl2.ak.us>
To: Patti_Swenson@ legis.state.ak.us

To Representative Con Bunde:

I support your stand on service areas. The road service areas near us have
not taxed themselves as long as we have and as a result have worse roads
than ours. It would not be equitable for us to be forced to join them and
use our money to fix their roads. It would be difficult to reach a
commissioner who understood your situation if the areas become too large.
Thank you for introducing legislation concerning this issue.

Naomi Jane Elam
3177 Judy Lane
North Pole, AK 99705

Diane Subdivision Service Area

Helen Clark helen@northstar.kl2.ak.us
Lathrop High School Library (907) 456-7794 xI117

"Not all those who wander are lest."
-J.R.R. Tolkien
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ervice Areas/HB 13

V]

Subject: Service Areas/HB 13
Date: Wed, 24 Jan 2001 09:35:20 -0900
From: "William W. Lanning" <billkate@gci.net>
To: <Patti_Swenson@ legis.state.ak.us>

Dear Mr. Con Bunde:

Thank you for sponsoring HB 13. | support you strongly on this issue. It is more important this year, and in the future
because of events taking place:

1. The State of Alaska is cutting way back on funds to Service Areas.

2. In Fairbanks, the Borough has begun charging Service Areas a management fee. Inthe past two years

they have only
billed the Service Districts 1/2 of the dollar amount. To our District that was $5,000.00

3. Because of the combined effect of 1 and 2 above many of our smaller Service Districts are trying to

combine with larger
Districts, whether or not they are wanted by the larger District.

4. In our District (Wildview) we have seen substantial new growth, by current state law developers can do a

very poor job
on road construction and basically our District has to come in and rebuild the road. Our funds are already

spoken for
in maintaining existing roads to safe standards. Money is in short supply.

Again | appreciate your work in this area, If | can be of any assistance please call.

William W. Lanning
469 Prospector Trail
Fairbanks, Ak 99712

907-457-7384
e-mail: billkate@aci.net
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Il 1. Support

Subject: HB 13 Support
Date: Tue, 23 Jan 2001 21:58:51 -0900
From: "John & Diane Ferree" <jbferree@ ptialaska.net>
To: <Patti_Swenson@ legis.state.ak.us>

Representative Bunde,

I am in complete support of HB 13, "An Act relating to municipal sen/ice areas and providing for voter approval of the
formation, alteration, or abolishment of certain service areas". | am chairman of Smallwood Trail Service Area in the
Fairbanks North Star Borough. My fellow commissioners are in full support of this bill. Their names are Floyd Bullen
and Mary Liston. Thank you for you efforts in support of local service areas. John Ferree, Chairman, Smallwood

Trail road service area.


mailto:jbferree@ptialaska.net
mailto:Patti_Swenson@legis.state.ak.us

B13 "An Act relating to municipal service areas.

Subject: HB13 "An Act relating to municipal service areas.....
Date: Mon, 22 Jan 2001 19:46:48 -0900
j From: "Diane Hutchison" <dlhl 19@hotmail.com>
To: Patti_Swenson@legis.state.ak.us

Dear Rep. Bunde

Thank you for sponsoring HB 13, "An Act relating to municipal service areas
and providing for voter approval of the formation, alteration, or
abolishment of certain service areas." I am a service area commissioner 1in
the McGrath Estates Service Area, north of Fairbanks. I believe that
service areas are an integral part of providing services in our borough and
I have come to realize that different service areas need differing amounts
of service, much based on topography of the area.

My own area 1is very hilly, therefore requiring more road service in the
winter for snowplowing and sanding, than would be required or understood by
residents in a lower, flatter area. It would be ashame for our costs to be
unilaterally imposed on them to pay for our maintenance levels, as it would
be unfair to us to have them making the decision about whether our costs
were necessary when their own area may not require sanding of the level
roads.

You have my full support in this matter. Please relay this to the other
representatives who have co-sponsored this bill: Reps. Kohring, Dyson,

Halcro, Fate, and Coghill.

Sincerely,
Diane L. Hutchison
\ Road Commissioner- McGrath Estates Service Area
1-907-456-1531
email: dlhll19@hotmail.com

Get your FREE download of MSN Explorer at http://explorer.msn.com
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Fwd: Legislative Update -Upcoming Public Meetings]

Subject: [Fwd: Legislative Update - Upcoming Public Meetings]
f, Date: Mon, 22 Jan 2001 08:37:39 -0900
From: Representative Con Bunde <Representative_Con_Bunde@ legis.state.ak.us>

Organization: Alaska State Legislature
To: Patti Swenson <Patti_Swenson@ legis.state.ak.us>

From:
"plotsaas"” <plotsaas@alaska.net>

plotsaas wrote:

Dear MR. BUNDE, Thanks for your input on the local road service area concern. | support the concept of retaining
local control, over the past 20 years our contractor has provided very good and timely service. | might suggest to
the Municipal League that they consider other areas of Anchorage to be allowed to establish their own areas of
control. The result may be a more responsive and efficient service. Michael Singsaas

.0ad Service Areas

Subject: Road Service Areas
Date: Mon, 22 Jan 2001 06:15:18 -0900
From: "James E. Spohn" <boondox@gci.net>
To: Patti_Swenson@ legis.state.ak.us

Rep Con Bunde

I support your SSHB13. Please use my support for this legastion to
assist in the passage of this bill.

James E. Spohn

Chairman

Moose Creek Servic Area
3417 Baker Road

North Pole, AK 99705-6930
907-377 -2354=wk #
907-488-2384= Hm #

IB 13

Subject: HB 13
Date: Sun, 21 Jan 2001 18:56:26 -0900
From: "Stephen Routh" <srouth@rcflegal.com>
To: <Patti_Swenson@ legis.state.ak.us>

Patti-1 am chairman of the Rocknill LRSA Board of Supervisors, and write 1in
n support of Con®*s bill, HB 13. 1 think people living within an LRSA should be
entitled to vote on matters concerning the abolishment or alteration of

their service areas.

Stephen Routh
907-27"*-4333
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George L. Majors
P.0. Box 70865
Fairbanks, Alaska 59707

January 23, 2001

Representative Con Bunde
State Capitol, RM. 501
Juneau, aX 99801

Bear Representative Bunae,

As a resident Lin the Fairhill Service Area living in our
home at 182 City Lights Blvd. 1 wish to express my
favor for HB 13 as being sponsored by you giving local
property owners control over the formation, alteration,

or abolishment of certain service areas.
I feel that the service to .our area concerning roau

maintainance, etc.,-can best be aone locally as it has

been now for many year.

Sincerely,

George L. Majors



P.O. Box 81109
Fairbanks, AK 99708-1109
(907) 479-4394

January 19,2001

Rep. Con Bunde
Alaska State House of Representatives
Juneau, AK

Dear Rep. Bunde,

I have been on the Viewpointe Service Area Commission since 1981, and chairman since
1983. Also, since 1982,1 have been employed driving a heating oil deliveiy truck
throughout many of the service areas and the neighborhoods not in service areas around
the Fairbanks North Star Borough. Road improvements brought about by service areas
greatly enhance safe driving and make living outside the city of Fairbanks much more
enjoyable than prior to their existence. Usually service area roads are in as good or better
condition than the roads in downtown Fairbanks, especially during winters with heavy
snow.

I strongly support HB 13 that you have filed for the 2001 session ofthe Alaska State
Legislature. The changes in Alaska State Law provided by this bill will alleviate some
serious problems experienced when new neighborhoods join existing service areas. After
reading the bill it looks very similar, if not identical, to a bill filed by you last year
(2000), HB 133. I wrote a letter in support of that bill also. |1 hope the Governor will see

fit to sign the bill this year.

Presently the Fairbanks North Star Borough does not want to add to the high number of
existing service areas. New neighborhoods that want to better maintain or improve their
roads by using the Borough as a vehicle to collect taxes for these improvements are
forced to join existing service areas. The process we have now is very unfair and
undemocratic, since only the residents of the area that is seeking to join an existing
service area are a’lowed to vote on the issue. The residents of the existing service area are
given no voice in the process. In the past this process has resulted in well run and
financially sound service areas being forced to absorb another neighborhood sometimes
not contiguous and always with roads that are in poor condition, needing many dollars to
upgrade to meet Borough standards. In all these cases, tax money from the existing
service areas has gone to the new areas for road improvements because there cannot be
two levels of road conditions within a single service area. Sometimes property taxes had
to be raised in the older part of the service area along with the new part to cover the road
improvement costs of the new part. The existing process naturally creates ill feelings and
tension between the residents of the old and the new parts of the newly merged service
area, often putting the commissioners, who are just trying to do theirjobs, in the middle.



America does have a history of wealth redistribution, especially in the last eight years, to
make the country supposedly a better place, but the wealthy residents of our country have
always been allowed a vote in the process, As it is now in the State of Alaska, the
residents of the existing service area have no vote and could very likely see their tax
dollars go to improving roads that they do not even drive on. The residents of existing
service areas, who have been left out of the voting process, often angrily turned to the
FNS Borough Assembly to stop the whole the process. When the existing service area
residents were successful, the new neighborhood was left with no efficient way to collect
funds to improve their roads and make them safer to drive on.

House Bill 13 provides a solution for this unjust situation. Not only does it allow both the
residents of the new and existing parts ofa combined service area to vote on the merger;
it allows for differing levels of taxation within the newly formed service area. Two levels
of taxation would allow the new part of the service area to temporarily have a higher tax
assessment to defray the costs of improvements needed to upgrade the roads in the new
part of the service area. This seems to me to be a fair and reasonable solution to what is
now a very unfair and unreasonable process.

In 1999, Fairbanks North Star Borough Mayor Hank Hove introduced a plan that would
set up a loan fund to allow newer parts of merging service areas to borrow from it to
speed up their improvement schedule, if HB133 was passed and signed into law in 2000.
Since we now have a new Mayor, Rhonda Boyles, and new leadership on the Assembly, |
do not know if this loan fund will still be available. | thought it was a great idea, and will
be urging the new Assembly and Mayor Boyles to bring this idea forward again if HB13
becomes law. Some of us commissioners met with Mayor Boyles about this service area
problem before she was elected, and since Ms. Boyles is a former commissioner herself,
she was very receptive to our suggestions for a solution.

Sincerely,

Randy Frank
Chairman
Viewpointe Service Area

Cc: Governor Tony Knowles
Sen. Gary WiJken
Sen. Pete Kelly
Sen. Gene Therriault
Rep. John Davies
Rep. Hugh Fate
Rep. Eldon Mulder
Rep. Lisa Murkowski
FNSB Mayor Rhonda Boyles
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Subject: SSHB 13
Date: Mon, 22 Jan 2001 22:17:31 -0900
From: "jerry" <lookout@ ptialaska.net>
To: <Patti_Swenson@ legis.state.ak.us>

Representative Con Bunde
Vice Chair
House Finance Committee

Sir:

| fully support your efforts (SSHB 13) to protect the interests of neighborhoods that have formed service areas to address local

needs. The local government's plan to force responsible, financially sound service *eas to assume the long neglected problems

of less responsible or non existent entities is unethical. How the local government (Brough) can transfer their failure(s) to a
blameless second party can only be explained by the arrogance of the bureacracy that dreams up this nonsense. | have had
discussions with the FNSB Rural Services Department on this issue, and the only justification they can give for this policy is
their own failure - and some vague statement about helping others (who don't elect to help themselves).

Our service area faces real hardship if this policy is left to stand. We are located between two very poor "roads" that have
received little or no maintenance in the last 15 years (that | am aware of). At the end of one of these roads is a collection of
shacks that rent for S200 month - survival type housing. The landlord of this ""neighborhood™ has collected a lot of rent over
that period, but spent nothing on upgrading the road. The other road is about a mile long, in poor condition, und has about 3 or
4 low value houses. The borough would like to make us a "gift" of these 2 areas, increasing the length of roads in our service
area by 50% and adding little to our tax base. As an added insult, there is no offer to bring these roads up to minimal standards
prior to making us responsible for them. Ofcourse the Borough answer is "you can always raise your tax rate to compensate™.
I apologize for rambling on, but when faced with the mindset of the bureaucrats that come up with this stuff- 1know why our
forefathers decided to bid the King of England farewell. Mr. Bunde, | thank you for your efforts to pass SSHB 13 and will

support this legislation in any way | can.
Gerald Holland

Commissioner
Goldstream Alaska S. A.
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Submitted by: Assemblymombere ABNEY, Toschti
Prepared by: Assembly Office
Forreading: ~ JANUARY 30, 2001

ANCHORAGE, ALASKA
AR NO. 2001- 26

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY SUPPORTING HOUSE BILL
13, "AN ACT RELATING TO MUNICIPAL SERVICE AREAS AND PROVIDING FOR VOTER
APPROVAL OF THE FORMATION, ALTERATION, ORABOLISHMENT OF CERTAIN SERVICE

AREAS".

—_—— —

WHEREAS, Alaska's Constitution provides for maximum local self-government (Art X, Sec.
1li 1), and for the creation, alteration, or abolishment of service areas subject to the provisions of law
1£ (Art. X, Sec. 5); and AS 29.35.450 codifies these Constitutional provisions and establishes the
17 mechanism by which service areas are created, altered, and abolished; and

1S WHEREAS, Alaska has over 200 service areas - in these areas the local residents use
2C  private contractors for necessary services and assess themselves to pay for a desired level of

21  service; and

22

22 WHEREAS, House Bill 13, sponsored by State Representative Bunde, amends AS
24 29.35.450 by:

25

26 Clearly identifying who should vote under the following scenarios:

27

28 Abolishment of a service area - subject to approval by the majority of the voters
29 residing in the service area.

30

31 Abolishment and replacement of a service area - must be approved separately by
32 a majority of voters residing in an existing service area and by a majority of the
33 voters residing in the proposed service area, but outside the existing service area.
A

35 Alteration of a service area or combining it with another service area - must be
36 approved separately by a majority of the voters who vote on the question and reside
37 in each of the service areas or in the proposed service area affected by the
38 proposal.

39

40 This legislation will settle a long-time debate about who is entitled to vote
1 during the creation, alteration or abolishment of a service area.

42

43 Allowing for differential tax zones within a service area, thus allowing smaller areas
4 to combine with larger service areas and to assess themselves at different levels
45 within the combined area - achieving economies of scale and getting the level of
46 service they need.

47

48 This legislation will result in fewer service areas and it will decrease the

burden on municipal and borough governments.
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NOW, THEREFORE, the Anchorage Municipa, ssembly resolves:

Section 1: That the Assembly supports House Bill 13.

Section 2: That, upon passage and approval, a copy of this resolution be forwarded to
the State Legislature.

PASSED AND APPROVED by the Anchorage Municipal Assembly this day of
2001.

Chair

|_\
Sﬂgagmbﬁsom\lmmbwmp

ATTEST:

NNNDN R
W NPF O

24 Municipal Clerk
25
26
27
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau. Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St.. Rm. 329

MEMORANDUM January 25, 2001

SUBJECT: Municipal service areas; Art. X, sec. 5 of the State Constitution
(SSHB 13)

TO: Representative Con Bunde

Attn: Patti Swenson

FROM: Tamara Brandt Cook  *f
Director AN N

SSHB 13 provides for voter approval of formation of or certain changes to municipal
service areas. You ask whether the requirement of voter approval with respect to service
areas runs afoul of Art. X, sec. 5 of the state constitution. The provision of concern is
"Service areas to provide special services within an organized borough may be
established, altered, or abolished by the assembly, subject to the provisions of law or

charter.

The extent of the constitutional power granted to the assembly and the degree that the
—power-may-be-limited-by-law-or-charter-under-this.-provision-has-not_been_squarely
addressed by the Supreme Court. However, a recent case suggests that the power of the
assembly may be limited by a charter provision imposing a requirement of voter approval.
Area G Home and Landowners Organization. Inc. (HALO) v. Anchorage, 927 P.2d 728
(Alaska 1996) U.S. cert, denied 137 L.Ed 2 821, 117 S.C. 1694). That case involved the
application of a charter provision requiring voter approval of certain changes to service
areas. The court held that the charter provision permitting expansion of a service area
upon approval of a majority of those voting within the area affected permitted the
municipality to expand its police service area by abolishing its old service area and
creating a new service area that included a region that had previously voted against
expansion, without giving residents of that included region a separate vote on the
expansion. In"reachingits-decision-the court considered-both-the-charter-and-Art—Xrsec:-
5. While the application of a voter approval requirement in the charter was the focus of
the case, the court never suggested that the requirement of voter approval itself was

prohibited under Art. X, sec. 5.

Recall the language of Art. X, sec. 5 making the power of an assembly over service areas
"subject to the provisions of law or charter." If, as the court appears to have decided, a
charter can impose a requirement of voter approval in these situations, then it appears
under the language of the constitution that the law may also impose a such a requirement,
as will be done if HB 13 is enacted. While the precise question was not decided, based



Representative Con Bunde
January 25, 2001
Page 2

on the reasoning in the HALO case, | do not think that a court would find HB
unconstitutional under Art. X, sec. 5.

TBC:glc
01-059.glc



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
« LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

MEMORANDUM January 26, 2001

SUBIJECT: Constitutional prohibition against local or special legislation
(SSHB 13)

TO: Representative Con Bunde

Attn: Patti Swenson

FROM: Tamara Brandt Cook

Director -ﬁ

You ask for an explanation of the constitutional prohibition against local and special
legislation in connection with SSHB 13. Bill section 3 adds a new voting requirement
that applies before certain changes may be made to service area boundaries if the service
area provides road or fire protection services. Furthermore, the new voting requirement
does not apply to a second class borough with a population that is under 60,000 although

it applies to other boroughs. While bill section 3 is limited in application, the limitations
are worded in general terms and do not have the effect of confining the new provision to
only one or veiy few service areas or boroughs. Therefore, | do not think the bill would
be-held-to—violate-the-constitutional-prohibition-against- locaLand-specialLlegislation...
contained in Art. Il, sec. 19 of the state constitution. That section states in relevant part:

The legislature shall pass no local or special act if a general act can be
made applicable. Whether a general act can be made applicable shall be
subject to judicial determination.

The test employed by the Alaska Supreme Court to determine whether an act violates the
prohibition against local or special acts is substantially the same as that applied under
nonsuspect class equal protection analysis. Upon examining the legislative goals and the
means used to advance them, the court determines whether the legislation bears a fair and
substantial relationship to a legitimate state.purpose. State v. Lewis, 559 P.2d 630, 643
(Alaska 1977), cert, denied, 432 US 901, 53 L.Ed.2d 1073 (1977). To satisfy the "fair
and substantial relationship™ standard, the classification established by the legislation
must be tailored to the purpose of the legislation. The classification must be neither
overinclusive nor underinclusive. Isakson v. Rickev, 550 P.2d 350, 362 (Alaska 1976).
If the "fair and substantial relationship™ standard is met, the bill will not be invalidated
because of incidental local or private advantages. Lewis, 559 P.2d at 643.

In Lewis, the court agreed that legislation of statewide significance need not have an
effect in all parts of the state; legislation does not become "local" merely because it



Representative Con Bunde
January 26, 2001
Page 2

operates only on a limited number of geographical areas rather than on a statewide
geographical basis. The Lewis case involved the Cook Inlet land exchange and the court
accepted the premise that the land exchange, while only affecting land in Southcentral
Alaska, required legislation to be accomplished and was of common mterest to the whole
state. The court relied heavily on the record developed by the legislature in support of
the need for the land exchange and the decision to resolve serious issues surrounding
Alaska Naive land selections under the Alaska Native Claim Settlement Act through
legislation authorizing the Cook Inlet land exchange.

In a case where a violation of sec. 19 was found, the court said that legislation
establishing the Eagle River Borough was special and peculiar to the locality where the
borough was established. Since there was nothing in the nature of the Eagle River-
Chugiak area that justified a departure from the general law scheme for the establishment
of boroughs, the statute violated sec. 19. Abrams v. State, 534 P.2d 91 (Alaska 1975).

Recently the court upheld an act modifying oil and gas leases on the Northstar field
because "the Act's exclusive focus on the Northstar leases reflects their unique nature,
and because the Act fairly and substantially relates to legitimate state purposes.” Baxley
v. State, 958 P.2d 422 at 431 (Alaska 1998)

TBCilrnb
01-029.Imb



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Deliveries to: 129 6tli St.,, Rm. 329

Mail Stop 3101

MEMORANDUM January 26, 2001
SUBJECT: Differential Tax Zones (SSHB 13)
TO: Representative Con Bunde

Afttn: Patti Swenson

FROM: Tamara Brandt Cook
Director

Bill section 4 of SSHB 13 adds a new provision that states: "The assembly may by
ordinance establish, alter, and abolish differential tax zones within a service area to
provide and levy property taxes for a different level of services than that provided
generally in the service area.” You ask if differential tax zones are unconstitutional.
While it is possible, that under certain facts, a particular differential tax zone may be
problematical, 1 am aware of no constitutional problem that generally arises in connection
with differential tax zones. (Op. Att'y Gen, December 8, 1986, pointing out in
connection with a differential tax zone the requirement of a rational relationship between
the benefits conferred and the additional costs imposed on the taxpayer)

The language in the bill is almost identical to a provision that has existed for many years:
AS 29.45.580 allowing cities to establish differential tax zones. That provision became
the subject of litigation when the City of Valdez imposed a tax on oil and gas property
that was higher than the tax imposed on other property and claimed it could do so by
treating the oil and gas property as a differential tax zone. The court concluded that
Valdez could not impose higher taxes on oil and gas property, because another provision,
AS 43.56.010(d), specifically prohibits a municipal tax rate on oil and gas property that is
higher than that on other property. Because AS 43.56.010(d) is specific to oil and gas
property whereas AS 29.45.580 is generally applicable to all property, the court decided
that AS 43.56.010(d) controlled. = While the precise issue of the constitutionality of
differential tax zones was not addressed, the court took a close look at AS 29.45.580 and
made no suggestion that the statute suffers from constitutional infirmity. (City of Valdez
v. State. Dept, of Community and Regional Affairs, 793 P.2d 532 (Alaska 1990))

Assuming that a city may be authorized to establish differential tax zones without
creating a constitutional problem, then it would seem that the legislature could permit a
differential tax zone to be established in a service area as well. Note that the assembly
has explicit constitutional authority to impose a tax in a service area and that the tax
revenue must be used "to finance the special services." (Art. X, sec. 5, Constitution of



" Representative Con Bunde :
<January 26, 20C1
Page 2

the State of Alaska) Any tax levied in a differential tax zone would, | believe, be subject
to this provision and have to be used for the special services in that tax zone.



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

MEMORANDUM January 31, 2001
SUBJECT: Legislative limitations on home rule powers (SSHB 13)
TO: Representative Con Bunde

Attn: Patti Swenson

FROM: Tamara Brandt Cook
Director sf.

You have supplied me with a letter dated January 29, 2001 from the Department of
Community and Economic Development suggesting that it is unconstitutional for the
legislature, by statute, to explicitly limit home rule powers especially with respect to a
matter of local rather than statewide concern. An attachment to the letter cites as support
for this position Lien v. City of Ketchikan, 383 P.2d 721 (Alaska 1963).

It appears that the department's reliance on the Lien case is misplaced. The court in that
case simply held that a statute involving lease procedures that preexisted statehood and
was adopted before home rule municipalities were established did not apply to home rule
municipalities. The court in a later case, Jefferson v. State. 527 P.2d 37 (Alaska, 1974),
carefully considered the relationship between statute and home rule powers in the context
of Art. X, sec. 11 of the state constitution. The court concluded that our constitution
explicitly rejects the test of statewide versus local concern in determining the scope of
municipal power. Instead the question is to be resolved based upon whether a particular
power or procedure has been prohibited to municipalities by statute. The statutory
prohibition must be "either by express terms or by implication such as where the statute
and ordinance are so substantially irreconcilable that one cannot be given its substantive
effect if the other is to be accorded the weight of law." (Id, at page 43; see also Simpson
v. Municipality of .Anchorage, 635 P.2d 1197 (Alaska Ct. App. 1981) Obviously, SSHB
13 contains an express limitation on home rule municipalities. A copy of the Lien case
and relevant portion of the Jefferson case is attached.

TBC:Imb
01-034.1mb
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8. Constitutional Law <S=69

Supreme court would not five abstract
opinion on whether city's lease of hospital
to religious order would be valid should
it appear that its effect would be to give
preference to church, where order had not

commenced operation of hospital. Const,
art. 1, § 4.

David J. Pree, Anchorage, for appel-
lants.

E. E. Bailey, Stump & Bailey, Ketchikan,
for City of Ketchikan.

R. L. Jernberg, Gore & Jernberg, Ketchi-
kan, and George J. Toulouse, Jr., Seattle,
Wash., for Sisters of St. Joseph.

Before NESBETT, C. J., and DIMOND
and AREND, JJ.

DIMOND, Justice.

The City of Ketchikan has provided for
the construction of a hospital with a com-
bination of federal, state and local funds.1
After approval by the voters at a special
election, the city executed an agreement to
lease the hospital to the Sisters of St. Jo-
seph of Newark, a charitable, non-profit
corporation, for a period of 10 years at a
rental of $1.00 a year. Under the terms
of the lease the Sisters are to operate and
maintain the hospital at their own expense.
In this action to cancel the lease the plain-
tiff-appellant, Lien, assailed the lease ar-
rangement as being invalid on various
grounds. The superior court held against
plaintiff and dismissed his complaint, and
he has appealed.

Public Purpose

Plaintiff contends that when a hospital
constructed with public funds is leased to a
non-profit corporation- managed by a sec-
tarian religious order, there is a violation

I. The federal funds are made available by

the Hospital Survey nnd Construction
Act, commonly called the Hiil-Burton
Act. Act of August 13, 1046. ch. 958,

60 Stat. 1041 [42 U.S.C.A. § 291 (1957)].
Tho state funds are in the nature of
matching funds with the federal and are
available to heal governments on a par-

/1 fcd
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of the public purpose section of the state
constitution which provides:
"No tax shall be levied, or appropria-
tion of public money made, or public
property transferred, nor shall the pub-
lic credit be used, except for a public
purpose.™ 2

[1.2] The moneys
the Ketchikan hospital were spent for a
public purpose, since a community hospital
serves the general welfare. That purpose
does not become non-public when the hos-
pital is turned over to a charitable, non-
profit corporation for operation, rather than
being operated by the city itself. The pub-
lic purpose remains unchanged. This is
apparent from those provisions of the lease
which obligate the Sisters to not deny ad-
mission or care of patients on account of
race, color or creed, and which require
the Sisters to establish fair and equitable
rates and charges 'sufficient only to pay
the cost of operation.” And it is of no
consequence that the members of this char-
itable corporation may belong to a sectarian
religious order. The test of whether a pub-
lic purpose is being served does not depend
on the religious or non-religious nature of
the agency that will operate the leased
property, but upon the character of the use
to which the property will be put. The
use as a public hospital will not be changed
by the lease to the Sisters. There is no
violation of article 1X, section 6 of the
state constitution.

Authority to Lease

A statute authorizes municipalities to
sell, lease or otherwise dispose of real es-
tate and other property "when in the judg-
ment of the city council it is no longer
required for municipal purposes.” 3 Rely-
ing upon this statute, plaintiff contends that
since no finding was made that the hospital

AS 13.20.149-18.20.220:
The local funds

ticipating basis.
S,L.A.19:;rt. ch. 182. 4 2.
were obtained through the sale of the
City's general obligation bonds in an
amount not to exceed 51,200,000.

2. Alaska Const, art. IX, §6.
3. AS 29.10.132(a).

used to construct
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property was not required for municipal
purposes, and that any such finding if made
would not be justified by the facts, that
the city had no authority to lease the

property.

[3.4] The statute relied upon by plain-

tiff has no application to this case. It was
enacted prior to statehood when all cities
derived their governmental powers from
the legislature. Cities are now authorized
by the state constitution to adopt home rule
charters'l, and the City of Ketchikan had
adopted a charter and was a home rule
city prior to the time the lease was made.
By constitutional provision cities have 'the
powers and functions conferred by law
or charter.”3 The meaning of this pro-
vision is that where a home rule city is
concerned the charter, and not a legisla-
tive act, is looked to in order to determine
whether a particular power has been con-
ferred upon the city. It would be in-
congruous to recognize the constitutional
provision stating that a home rule city
"may exercise all legislative powers not
prohibited by law or by charter™a and
then to say that the power of a home rule
city is measured by a legislative act. We
hold that AS 29.10.132(a), whicii author-
izes municipalities to lease property, is not
relevant where the powers of a home rule
city are being considered. This statute is
not the source of the city's power to lease
its hospital to the Sisters. Therefore, the
portion of that statute which requires a
finding that property to be leased is not re-
quired for municipal purposes is not a
limitation on the power of the City of
Ketchikan to lease its hospital.

[5] Plaintiff contends that the lease
without effect because of the city's failure
to comply with certain provisions of the
charter relating to the establishment of a
public utility and a granting of a franchise
to furnish a public utility service. This
contention must be rejected for the reason
that the language of the charter dealing

4. Alaska Const, art. X, 5 9.
5. Alaska Const, art. X. 5 T.

with utilities does not suggest that the
term "public utility" was meant to include
a hospital, and plaintiff has failed to show
that this was contemplated by the framers
of the charter.

Delegation of Power

The lease provides that "The Lessee shall
have the responsibility for establishing the
necessary rules, regulations and by-laws
for the internal operation of the hospital
and nothing in this lease may be con-
strued as delegating this power to the
Lessor.” Plaintiff argues that this provi-
sion constitutes an invalid delegation of
the city's power and duty to determine all
matters of policy, in contravention of sec-
tion 2-4 of the city charter which states:

"Except as otherwise provided in this
charter, all powers of the city, includ-
ing the determination of all matters of
policy, shall be vested in the council."”

[6] We find no violation of this section

of the charter. The city had the power to
lease the hospital; it was under no ob-
ligation to operate it as a governmental in-
stitution, administered and staffed by mu-
nicipal employees. It would be impractic-
able for the city to attempt to provide rules
and regulations for the internal function-
ing of an institution which has been turn-
ed over to another for management and
operation. The city has established policy
in the lease by including provisions which
adequately recognize and protect the pub-
lic interest. The Sisters are obliged to
operate and maintain the hospital and
equipment at their own expense, and in
such a manner that there will be com-
pliance with minimum hospital standards
is prescribed by the state, and eligibility for
accreditation by the Joint Commission on
Accreditation of Hospitals. Provision must
be made for the care of Indian patients
as prescribed by federal law, and a reason-
able volume of charity care must be pro-
vided to conform to the requirements of
the federal Hill-Burton Act. No person

6. Alaska Const, art. X, 5 11.



724 Alaska

may be denied admission to the hospital on
account of race, creed or color. The Sis-
ters must establish fair and equitable rates
and charges sufficient only to pay the costs
of operation, and they must establish and
maintain an adequate accounting system
and provide the city with an annual audit
of hospital accounts made by a certified

public accountant

The foregoing lease provisions demon-
strate that the city has fulfilled, rather
than abdicated, its duty of determining
policy matters. There has been no invalid
delegation of municipal power.

Freedom of Religion

Asserting that the Sisters are a sec-
tarian order of the Catholic faith, plaintiff
contends that the effect of the lease is to
give a preference to the Catholic church.
This, plaintiff argues, violates article 1,
section 4 of the state constitution which
forbids the making of a law respecting
the establishment of religion or prohibit-
ing tlie free exercise thereof.7

[7] The Sisters are a non-profit cor-
poration, organized for charitable pur-
poses.* There is nothing in the articles of
incorporation indicating that the corpora-
tion’s objective is to further religious be-
liefs or dogmas of the Catholic church.
The hospital was constructed and the lease
made in order to provide for the care of
the sick, without regard to race, color or
creed, and thus accomplish a valid public
purpose. There is nothing in this ar-
rangement from which it can be inferred
that a tax-established, public institution is
to be utilized to aid a religious group to

7. Alaska Const, art. I, § 4 reads: "Xo law
shall be made respecting; an establish-
ment of religion, or prohibiting th.i free
exercise thereof."

8. Tho articles of incorporation of the
Sisters of St Joseph of Newark provide
in art. HI: “The objects and purposes
of this incorporation shall bo to estab-
lish and maintain hospitals, orphanages,
homes for young women, homes for tho
aged, the blind, or tho infirm and with
the further object and purpose of en-
gaging generally in any such kindred
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spread its faith or to interfere with the
religious beliefs of others.9 The city’s ac-
tion was not designed, nor does it have
the effect by its nature, of promoting or
giving a preferred position to whatever
religious beliefs the individual members
of the corporation might have. The fact
that specific sectarian beliefs may be en-
tertained by those persons does not bar
the city from achieving its valid secular
goal of caring for the sick.10

Plaintiff asserts that when the hospital
has been completed and turned over to
the Sisters in accordance with the lease u,
that the Sisters, as a matter of fact, will
engage in the practice of teaching patients
religion, and will operate the hospital un-
der a sectarian code of ethics so as to
give one sect preference over another and
so as to interfere with the free exercise of
plaintiff’s own religious beliefs.

[8] [If it should appear as an objective
fact, after the Sisters commence operation
of the hospital, that the operative effect of
the lease arrangement is to violate the con-
stitutional provision regarding the estab-
lishment of religion and religious freedom,
then that will be time enough for the ju-
diciary to inteivene. Out of a propci re-
gard for the right of the city to administer
its affairs and serve the public need as
it deems fit, this court will refuse to strike
down the city's arrangement in the ab-
sence of a factual situation where judi-
cial intervention becomes a practical neces-

sity. At this time plaintiff is unable to
show that he has sustained or is im-
mediately in danger of sustaining some

charities as those concerned in this cor-
poration may from time to time find
necessary or convenient.”

9. But cf. lllinois ex rel. McCollum v. Board
of Education. 333 U.S. 203. 210, OS S.Ct
4G1, 404, 02 L.Ed. 0-19, 6.38 (104S).

10. See McGowan V. Maryland, 366 U.S.
420, 445, 81 S.Ct 1101, 1115, 6 L.Ed.2d
303, 410 (1961).

It. At the time the superior court ren-
dered its decision the hospital was still
under construction.
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direct injury as a result of the city’s plan
for hospital care, which makes it incum-
bent upon the court to pass upon the con-
stitutional question. What plaintiff asks

us to do is to give an abstract opinion on
what is in essence a hypothetical case, and
that wc shall not do.u Jufficc it to say
we find no violation of article I, section 4 of
the constitution on the face of the city's

arrangement to lease its hospital to the
Sisters.

The remaining specifications of error
raised by plaintiff in his brief do not
warrant discussion—either because they
have been disposed of by the points covered
in this opinion, or because they arc lacking
in substance.

The judgment is affirmed.

12. See Poe v. Ullman, 367 U.S. 407, SI1 S.Ct. 1752, 6 LEd.Od 9S0 (1061).
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ough assembly. The statute had four sec-
tions. The first section dictated only the
number of seats on the assembly; the re-
maining sections stated how those seats
were to be apportioned among the voters.
If those apportionment standards were
unconstitutional,13 they could have been
declared void without affecting the first
section, since the first section was clearly
separable from the latter sections. The
test for separability of a statute (where
one part of it is invalid) is whether the re-
maining parts are so independent and com-
plete that it may be presumed that the leg-
islature would have enacted Ihe valid parts
without regard to the invalid part.14 In
this case the test is satisfied; we presume
that the legislature undertook to establish
the number of assemblymen for each class
of borough and would have done so wheth-
er or not any particular apportionment for-
mula be provided.

[10] Moreover, even were these provi-
sions—the structure of the assembly and
the apportionment of assembly seats—com-
pletely inseparable, we do not conclude that
the lack of a valid legislative body would
prevent the valid incorporation of the mu-
nicipality. This conclusion is bolstered by
noting that Alaska's newly-enacted Munici-
pal Government Code 13 has completely sep-
arated the statutes relating to the incorpo-

13. Judge Stewart ruled that this representa-
tional srheme wns unconstitutional in City of
Juneau v. Borough First Judicial District
Cause Xo. 65-31" (1003), 6 Alnska L.J. 197-

9 (1968).

14. See 2 J. Sutherland. Statutory Construc-
tion § 2404 (3rd ed. F. Horack 1943).

15. Chapter 118, S.L.A.1972 repented and re-
placed the statutes under which the Bor-
ough wns incorporated.

16. Chapter IS, of Title 29, entitled "“Incorpo-
ration."

17. Chapter 23, Art. | of Title 29, entitled
"Borough Assembly."

18. Our disposition of this issue makes it un-

necessary to rule on the Borough’ contention
that Jefferson's complaint was never prop-
erly umended to include this attack on the
Borough’s existence.

527 P.2d— 3V«
Alula Rep. 525-530 P.2d— 12

ration procedure 10 from those relating to
the borough’s legislative body.17 We agree
with the legislature that the incorporation
of a municipality is a process both concep-
tually and functionally distinct from that
of establishing a legislative body for that

corporation.

We are satisfied that there was a valid
statute under which the Borough could and
did incorporate. Since Jefferson made no
claim concerning the other three elements
necessary to establish de facto municipal
existence, the superior court properly ruled
that the Borough was a valid entity as
against a collateral attack.18

THE CITY’S CHARTER

Jefferson argues also that the sewer
transfer was and is invalid, because the
City's home rule charter prohibits the sale
or disposition of the City's utility assets
unless three-fifths of the City’s voters ap-
prove the disposition.10 No election was
held.-0

The Borough contends that the City’s
charter is over-ridden by state law in this
area.7l In particular, the Borough relies
on former ” AS 7.15.310, vhich provides in
part:

“No city of any class, whether home rule

or not, within an organized borough,

19. The City of Anchorage lias adopted a home

rule charter which provides in § 13.4:
"The counsel may sell, lease or otherwise
dispose of a municipal utility or of property
and interest in property used or useful in
the operation of a utility only after a prop-
osition tu do so is approved by three-
fifths of the electors of the city voting ou
the proposition."”

20. The Borough makes no claim thut the
ureawide sewer election of 1966 satisfied
the city churror requirement.

21. Tlie City joins the Borough in making this
contention.

22. This controversy must be decided with ref-
erence to the former statutes, tee qg. 5, supra,
governing trnnsfer of powers becnuse Ch. 118,
S.L.A.1972 Imd u savings clause:

"A right or liability of ¢ home rule or
general law city or borough existing on
September 10, 1972 is not affected by the
enactmeot of this Act."
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may exercise any areawide power pro-
vided in this section once that
power is being- exercised by an org ed
borough.” 23

This court has dealt with conflicts be-
tween state law and a municipal home rule
charter or ordinance in several cases.24
The starting point for an analysis of this
issue must be found in the Alaska constitu-
tion, Art. X, § 11:

"A home rule borough or city may exer-

cise all legislative powers not prohibited

by law or charter.”

Alnska

The authors of this provision hoped that
its simple language and sweeping grant of
power would enable home rule municipali-
ties to meet a multitude of legislative needs
without depending on s -cific grants of
power from a state legi "ature.2* They
were aware of the difficulties encountered
in other jurisdictions where delegations of
power to local government units were con-
ferred in terms, such as ""matters of local

23. Among the powers "provided in this sec-
tion” are those transferred from city to
borough pursuant to AS 7.15.350. which pro-
vides in pnrt:

"Second class boroughs acquire additional
areawide powers in the same manner pro-
vided by 88§ 710-800 of this chapter

except that the vote on the question is area-
wide."

24. It hns been claimed our approach has not
always been entirely consistent. See Sharp,
Home Rule in Alaska: A Clash Between the
Constitution nnd the Court, 3 U.S.L.A.—
Alaska L.R. 1 (1073).

25. Art. X, section 1. the introductory section
on home rule in the Alaska constitution reads :
"The purpose of this urticle is to provide
for maximum local self-government with a
minimum of local government units, and to

prevent duplication of tax-levying juris-
diction. A liberal construction shall be
given to the powers of local government
units."

26. See Sharp, mipra, note 2~ at 3. Most
courts fail to disCnguish between the types
of home rule provisions. The provisions of
other jurisdictions described in the text are
sometimes designated ns "shield" or “pro-
tection" provisions and usually require a

court's determination of whether an exercise
of municipal power is statewide or local in
nature, when such exercise of power con-

527 PACIFIC REPORTER, 2d SERIES

concern' or "of local affairs,” which were
intended to create an exclusive sphere of
municipal action free from any intrusion
by the state legislature.26 Attempts by the
courts in those jurisdictions to resolve con-
flicts between local enactments under such
limited delegations of authority and state
statute, relating generally to the same sub-
ject have often led to confusion and
inconsistencies.27 Then too, some com-
mentators have suggested that constitution-
al or statutory home rule provisions had
been rendered ineffective in other states
because of restrictive court decisions.H
With this all before them the constitutional
delegates unde: cook to give Alaska home
rule municipalities a wide range of powers
to meet the differing needs of the varied
and scattered communities of this state. It
was hoped that the constitutional delega-
tion of authority to local government units
under the terms of Art. X, § 11 would lead
the courts of this jurisdiction to take a
new and independent approach when con-

flicts with a state statute. Alaska’s home
rule provision is a "grant" or “sworil" of
legislative power given to the municipality to
bo exercised as long as it is not prohibited
by law. Art. X, S 11.

This difference hetween "shield" and
"sword" provisions was implicitly recognized
in Rubey v. City of Fairbanks, -trill P.2d 470.
475 (Alnska 19K9) where the court declined
to follow CVIfomin's pre-emption-hy-state-
occtip.nrinn-of-the-field doctrine because of the
difference between California's and Alaska’s
home rule provisions. California’s provision
is n combination "shield" and "sword", while
Aluska’s is solely a "sword". See Duvall.
Delineation of the Powers of the Alaska Home
Rule City: The Need for a Beginning. 8
Alaska L.T. 232. 233-35 (Oct. 1070) ; Sato
& Van Alsryne, State and Locnl flovernment
Law 216-218 (1070).

Aluska Legislative Council and Local Af-
Report oil Borough Gov-

27.
fairs Agency. Final
ernment, 36 (1061).

28. Sec Fordham <& Asher. Home Rule Powers
in Theory nnd Practice, 0 Ohio St.L..T. 18
(1048) : Richland, Courts Nullify Home Rule,
44 N'at’l Mun.Rev. 565-70 (1055) : Sato.
"Municipal Affairs" in California, 60 Cnl.
L.Rev, 1055 (1072). /lot nee aha Sauilnlow,
The Limits of Municipal Powers Under Home
Rule; A Role for the Courts, 48 Minn.L.R.
643 (1963-64).
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flicts inevitably arose between the munici-
palities and the state.29 The foundation
for this new approach has been laid in the
past decisions of this court which have fa-
vored the exercise of legislative powers by
local government units.0

[11] However, to say that home rule
powers are intended to be broadly applied
in Alaska is not to say that they are in-
tended to be pre-eminent. The constitu-
tion's authors did not intend to create '"city
states with  mini-legislature.”31  They
wrote into Art. X. 8§ 11 the limitation of
municipal authority "not prohibited by law
or charter.” The test we derive from
Alaska's constitutional provisions is one of
prohibition, rather than traditional tests
such as statewide versus local concern.32
A municipal ordinance is not necessarily
invalid in Alaska because it ’S inconsistent
or in conflict with a state statute. The
guestion rests on whether the exercise of

29. See Sharp. Home Rule in Alasku. nuprn.
note at 22-2i.

30. See Lien v. City of Ketchikan. 383 P.2t!
721-723 (Alaska 1963) ; City of Juneau wv.
Hixson, 373 PJId 743 (Alaskn 1992) : Ruhey
v. City of Fuirbiitiks. 45(i P.2d 470-475
(Alaska 1969).

31. Duvall. Delineation of the Powers of the
Alaska Home Rule City: The Need for u
Beginning. S Alaska L.J. 232. 241) (Oer.
1970).

32. Sec Sharp, nilpin note 25. at 30-31; Du-
vall. nuprn note 27 at 235. 237-239. la
Rubey v. City of Fairbanks, 456 P.2d 470,
475 (Alaska 1969) this court recognized a
prohibition test for conflict resolution be-
tween state anil local legislation :

“Article X, section 11 of the Alaskn con-
stitution provides that n home rule city, such
ns Fairbnnks. ‘may exercise all legislative
powers not prohibited by luw or by char-
ter.! There is no legislative enactment in
Alnska tlmt expressly prohibits a home rule
city from making assignation a criminal
offense.  We do not find such prohibition
from the fact that tlie Alnska legislature
has extensively covered the field of sexunl
offenses. We believe there would have to be
some additional factor from which the in-
tent of the legislature to prohibit local
regulation in this area could be reason-
ably inferred. We nre not aware of any
such factor in this cose.”

*

authority has been prohibited to municipal-
ities. The prohibition must be either by
express terms or by implication ouch as
where the statute and ordinance are so
substantially irreconcilable that one cannot
be given its substantive effect if the other
is to be accorded the weight of law.33

[12] In this case we find the prohibi-
tion to be express. The statutes estab-
lished a procedure by which certain city
powers could be transferred to a second
class borough and precluded a city from
exercising a power once that power was
being exercised areawide.34

This then presents a clear case in which
statutory authority overrides a provision in
a home rule charter. Our conclusion is
consistent with the new municipal code,
which retains in large measure the relevant
statutory provisions we have found con-
trolling in this case.35

33. We reaffirm our rejeerion of the doctrine
of state pre-emption by “occupying the field."
We will not read ioro a scheme nf statutory
provisions any intention to prohibit the ex-
ercise of home rule authority in that area of
the law. If the legislature wishes to "pre-
empt" an entire field, they must so state.
See Rubey v, City of Fairbanks, 456 P.2d
471) (Alaska 1969).

We note tlmt the legislature hns done this
in its new Title 29. Municipal Cotie. AS 29.-
13.100 provides in part:

"Only the following provisions of this title

apply to home rule municipalities us pro-

hibitions on acting otherwise thnn ns pro-

vided."

34. Formerly AS 7.15.350: AS 7.15.310. The
statures further provided that such boroughs
(of which 'lie Amdiornge borough is one)
shall acquire city (lowers in the munner pro-
vided in AS 7.15.710-7.15.800. exeept that
the vote on the question is nrenwide.

AS 7.15.710-7.15.S0” provided for the fil-
ing of a petition by rhe borough with the
Locnl Affairs Agency (now the Dept, of
Community and Regional Affairs), revi-w of
the approved (as to form) petition by the Lo-
cal Boundary Commission, n hearing on the
petition held by the Local Boundury Com-
mission. and finally an election on the pro-
posal.

35. AS 29.33.010(b) (exercise of areawide
borough powers) ; AS 29.33.290(c) (acquisi-
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Our decision in the case at bar is in ac-
cord with this court's opinions relating to
cases of conflict between local ordinances
and state enactments. In Lien v. City of
Ketchikan,38 we held that the home rule
provisions of the state constitution validat-
ed a lease of a hospital to a charitable
non-profit corporation despite non-compli-
ance with a state statute governing leases
\y municipalities. The statute was held in-
applicable and not a limitation upon the
city's home rule authority, the source of
which is found in Article X, section 7 of
Alaska’s constitution.

In Chugach Electric Association v. The
City of Anchorage 37 the issue was wheth-
er the City of Anchorage could block the
electric association from providing electri-
cal service to a customer within the asso-
ciation's service area. The Alaska Public
Service Commission had previously grant-
ed the association a certificate of conve-
nience and necessity to provide electrical
service within certain areas of the city.
The City refused to issue to the Associa-
tion a building permit on the grounds that
the City's own electrical utility could better
serve the customer. We resolved the con-
flict by application of a rule requiring the
local enactment to yield where it directly
or indirectly impeded implementation of
statutes which sought to further a specific
statewide policy. This court discerned in
the statute a strong policy in favor of
treating regulation of public utility service
areas as a matter of statewide concern.
The situation was one in which locally cre-
ated variations from state regulation could
have affected public utilities beyond the lo-
cal area. In these circumstances we found
a legislative intent that regulated utilities
were to be within the exclusive jurisdiction
of the Public Service Commission to the
extent that such jurisdiction was conferred

tion of ndditionul areawide powers). Tliese
are enumerated as specific prohibitions to
municipalities in AS 29.13.100. See note 34
supra.

36. 383 P.2tl 721
37. 476 P.2d 113 (Alaska 1970).

(Alaska 1963).
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upon the Commission. Accordingly, mu-
nicipalities were prohibited from regulating
the same utilities to the extent of the Com-
mission’s proper jurisdiction.

In Macauley v. Hildebrand3 a state
statute permitted borough assemblies to
centralize by ordinance their school district
accounting systems with other borough op-
erations with school board consent. An
ordinance of the City and Borough of Ju-
neau required the Juneau School District
to centralize the district’s accounting sys-
tem without the school board’s consent.
Although the statutory prohibition in Ma-
cauley was direct, this court offered anoth-
er reason for striking down the questioned
ordinance. The statute involved in .l/aro»-
ley was an express delegation by the state
legislature to municipal corporations of a
constitutionally mandated legislative
power.39 We reasoned that the language
of the state constitution mandating mainte-
nance of a school system by the state vest-
ed the legislature with pervasive control
over public education. Thus, home rule
municipalities were precluded from exer-
cising power over education unless, and to
the extent, delegated by the state legisla-
ture; and the local ordinance was therefore
overriden by the statute.

Affirmed.

CONNOR, J., concurs separately.

CONNOR, Justice (concurring separate-
ly).

| agree with the majority opinion, but
wish to add some observations about judi-
cial method in resolving conflicts between
state statutes and municipal ordinances.
More particularly | wish to discuss the "lo-
cal activities rule”, and the place it has in
the process of determining the validity of
ordinances of a home rule municipality.

38. 491 P.2il 120 (Alaska 1971).

39. Alaska Const,, Art. VII, § 1:
The legislature 3hall by general law es-
tablish and maintain a system of public

schools open to all children of the State.
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There is no question that we must ad-
here to the policy expressed in the consti-
tution which requires that we give a broad
reading to the powers of home rule cities
and boroughs. That in itself poses no dif-
ficulty. This general policy, however, will
not solve the real problem, which lies in
the inherent potentiality of conflict be-
tween statutory law enacted by the legisla-
ture and local ordinances.

One possible solution is to hold that only
where the legislature has expressly de-
clared its intention to prohibit the exercise
of municipal powers should we declare mu-
nicipal ordinances void. Such an approach
would have the advantage of simplicity.
Unfortunately, such a mechanical jurispru-
dential technique is so simple that it would
not serve the needs of the public. In ex-
treme caces it probably would not survive
constitutional attack.l

The state legisfature has expressly pro-
hibited the exercise of total local power in
such areas as taxation, AS 29.73.040, AS
29.53.350, AS 29.53.400; utilities regula-
tion, AS 29.48.040-29.48.100; security for
bonds, AS 29.53.180(b); municipal elec-
tions, AS 29.28.010, AS 29.2S.020(b)-29.-
28.030; and other matters of general state
concern. See, AS 29.13.100. It is naive,
however, to expect that these prohibitions
contemplate each and every matter in which
the legislature would properly wish to re-
strict local power. A home rule concept
which relies only on express prohibition to
define the scope of local power presuppos-
es a degree of legislative foresight and
draftsmanship ability which is completely
unrealistic. See Duvall, Delineation of the

Powers of the Alaska Home Rule City:

The Need for a Beginning, 8 Alaska Law
Journal 232, 239 (1970).

For example, the Uniform Commercial
Code, AS 45.05.002 et seq., and the Insur-

I. Examples are Turner v. Staggs, 510 P.2d
879 (Nev.1973). and Reich v. State Highway
Department, 386 Mich. 617, 194 \.\Vv.2d
700 (1972). These cases concern municipal
ordinances bnrring suit by tort claimants un-
less notice is given within a certain period of
time following the injury. Because the time
periods provided by ordinance were shorter

ance Code, AS 21.03.010 et seq., enacted by
the legislature, no doubt were meant to op-
erate upon a statewide basis, though noth-
ing in those codes expressly prohibits mu-
nicipal legislation in the field of commer-
cial law or insurance law. Yet to say that
a home rule city could alter the operation
of such comprehensive statutory systems
would be intolerable. Transactions whose
reliability is vital to a functioning economy
would become unsettled, to the detriment
of the business community and the citizen-
ry of the state. A conflict between the city
and the state could not be ignored in this
type of situation, despite the absence of an
express prohibition.

In such instances the courts must resolve
the conflict. There is no escape from our
duty to adjudicate legal claims which arise
from two constitutional provisions of equal
dignity, 1 e., the grants of power to both
the legislature and to home rule cities.

The question, then, is not the propriety
of judicial action or abstention. Rather, the
problem is what methods should be em-
ployed by courts when presented with those
conflicts between municipal ordinances and
state statutes which will inevitably occur.
As with many questions of public law, the
answer is to be found through an analysis
and weighing of the various social and gov-
ernmental interests which bear upon such a
conflict.

One test we have used in determining
whether the ordinance or the statute m” st
yield, is the ™"local activities rule.” This
test, as applied in Chugach Electric Asso-
ciation v. City of Anchorage, 476 P.2d 115
(Alaska 1970), and Macauley v. Hilde-
brand, 491 P.2d 120 (Alaska 1971), should
not be regarded, as it has been by one
commentator,2 as the rule the framers of
the constitution rejected in establishing a
broad home rule policy. Rather, it should

thnn the statutory period of limitation ap-
plicable to claimants against private persons,
the ordiaunces were in these canes held un-
constitutional as denying to tort claimants
the equal protection of the laws.

2. See, Sharp, Home Rule in Alaska: A Clash
Between the Constitutioa and the Court, 3
UCLA Alaska Law Review 1, 53 (1073).
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be recognized as a rer.listic tool by which
to interpret this policy. The "local activi-
ties ruL™ requires the court to f<eus upon
whether the particular subject under con-
sideration is of such statewide concern that
the exercise of municipal power is incon-
sistent with the effectuation of statewide
policy, as expressed by statute. Some mat-
ters are obviously of statewide concern,
some less so. Some matters are so tradi-
tionally and readily classified as matters of
local government that there will be no dif-
ficulty in finding that they are within mu-
nicipal competence. Here, too, the munici-
pal code adopted by the legislature is of
great help in delineating the areas of per-
missible local action.

Inevitably, there will be cases which fall
within a gray area. As to those the courts
must attempt to balance competing inter-
ests, bearing in mind the constitutionally
stated policy of permitting maximum home
rule and yet preventing the chaotic state
of affairs which would result if each home
rule municipality were allowed to legislate
as though it were a feudal city-state.
When dealing with cases in the gray area,
the courts must strike a balance as best
they can, after careful consideration of the
competing interests and public policies
which bear upon the outcome. Thus in
Chugach Electric Association, supra, 476

3. Calif.
(1967), cited in Duvall, supra, at 244.

Governor's Comrn'n on the Law of Preemption,
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P.2d at 123, we spoke of balancing "the
needs of the entire state against the desira-
ble autonomy which only home rule can
provide." The ultimate question, of
course, is whether, from an examination of
the statutes, a prohibition against home
rule powers can be discerned, either ex-
pressly or by implication. Fortunately, if
the judicial decision in such cases is unac-
ceptable, relief may still be sought from
the legislature, which can, if it chooses, al-
ter the determination. A judicial decision
of such a question is not, therefore, the
end of the controversy.

Those who advocate that the conflict be-
tween statutes and ordinances should be re-
solved by simply holding in favor of home
rule in all instances where the legislature
has not stated an express prohibition are
seeking an illusionary, unworkable solution
to a problem which is quite complex and
which is, like many things in modern life,
not susceptible to decision by mere slogans
or mechanical formulae. “The price of
certainty is too high when it involves a
failure to face the real policy questions

involved." 3

I favor the "local activities rule” applied
in Macaulay and Chugach, for the rule is,
in my opinion, a useful one in resolving

the conflict between statute and ordinance.

Report nnd Recommendatious, G
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MEMORANDUM February 9, 2001
SUBJECT: Municipal service areas (SB 75)
TO: Senator John Torgerson, Chair

Senate community and Regional Affairs Committee
Aitn: Mary Jackson

FROM: Tamara Brandt Cook
Director

You have informed me that you have been advised that a legal opinion indicates that
SB 75 is unconstitutional because it limits the powers of a municipality. You may be
referring to a memorandum by Maijorie Vandor, Assistant Attorney General, regarding
SSHB 13 which is somewhat similar to SB 75. A copy of that memorandum is attached.
It suggests that it is unconstitutional for the legislature, by statute, to limit home rule
powers, especially with respect to a matter of local rather than statewide concern, citing
as primary support for this position Lien v. City of Ketchikan, 383 P.2d 721 (Alaska

1963), and two other Alaska cases.

It appears that re. tnce on the Lien case is misplaced. The court in that case simply held
that a statute involving lease procedures that preexisted statehood and was adopted before
home rule municipalities were established did not apply to home rule municipalities. The
court in a case decided after the Lien case and after the other two Alaska cases cited in
the memorandum, carefully considered the relationship between statute and home rule
powers in the context of Art. X, sec. 11 of the state constitution. (Jefferson v. State, 527
P.2d 37 (Alaska 1974)) The court concluded that our constitution explicitly rejects the
test of statewide versus local concern in determining the scope of municipal power.
Instead the question is to be resolved based upon whether a particular power or procedure
has been prohibited to home rule municipalities by statue. The statutory prohibition must
be "either by express terms or by implication such as where the statute and ordinance are
so substantially irreconcilable that one cannot be given its substantive effect if the other is
to be accorded the weight of law." (lId, at page 43; see also Simpson v. Municipality of
Ancli .age, 635 P.2d 1197 (Alaska Ct. App. 1981)) Obviously, SB 75 contains an
express limitation on home rule municipalities.

While | am not very concerned about the possibility that SB 45 would be held
unconstitutional for limiting home rule powers, the constitutionality of the bill is not, in
my view, entirely free from doubt. It is possible that the requirement of voter approval
with respect to service areas runs afoul of Art. X sec. 5 of the state constitution:
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"Service areas to provide special services within an organized borough may be
established, altered, or abolished by the assembly, subject to the provisions of law or
charter."

The extent of the constitutional power granted to the assembly and the degree that the
power may be limited by law or charter under this provision has not been squarely
addressed by the Supreme Court However, a recent case suggests that the power of the
assembly may be limited by a charter provision imposing a requirement of voter
approval. (Area G. Home and Landowners Organization, fnc. (HALO) v. Anchorage,
927 P.2d 728 (Alaska 1996) U.S. @t, denied 137 L.Ed2d 821) That case involved the
application of a charter provision requiring voter approval of certain changes to service
areas. The court held that the charter provision permitting expansion of a service area
upon approval of a majority of those voting within the area affected permitted the
municipality to expand its police protection service area by abolishing its old service area
and creating a new service area that included a region that had previously voted against
expansion, without giving residents of that included region a separate vote on the
expansion. In reaching its decision the court considered both the charter and Art. X, sec.
5. While the application of a voter approval requirement in the charter was the focus of
the case, the court never suggested that the requirement of voter approval itself is

prohibited under Art. X sec. 5.

Recall the language of Art. X, sec. 5 making the power of an assembly over service areas
"'subject to the provisions of law or charter." If, as the court appears to have decided, a
charter can impose a requirement of voter approval in these situations, then it appears
under the language of the constitution that the law may also impose such a requirement,
as will be done if SB 45 is enacted. So, while the precise question was not decided,
based on the reasoning in the HALO case, | do not think that it is very likely that a court
would find SB 75 unconstitutional under Art. X sec. 5, although that is possible.

TBC:glc
01-119.4lc

Attachments
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File No.:
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:' Marjorie Vandor subject: SSHB 13 -- relating to
Assistant Attorney General municipal service areas
Governmental Affairs Section -

Juneau

As requested, we are providing our legal analysis of constitutional issues that we
believe are present in SSHB 13. A similar bill, SCS CSHB 133 (CRA) am S was vetoed
by the governor last year due to the same constitutional issues we believe are now present
in SSHB 13. Our legal analysis of these issues is presented below.

1. Limitation on Home Rule Municipalities

The requirements made in section 3 of this bill as to abolishing, altering,
combining, or replacing existing services, is made applicable to all home rule
municipalities (regardless of population). We are concerned that the limitations of
AS 29.35.470(c) imposed on home rule municipalities through AS 29.10.200 (Sec. 1 of
the bill), may be contrary to the constitutional grant of authority to home rule
municipalities to have liberal control over matters of purely local concern.

Service areas are established for the purposes of dealing with matters of local
concern that are unique to an area in a borough. How service areas have been
established, governed, altered, abolished, cr combined are local matters historically dealt
with by home rule municipalities in their charters. A home rule charter is considered the
organic law of the particular home rule municipality. Vol. 2 McQuillin Municipal
Corporations, sec. 9.03 (3rd Ed, 1988 Rev).

As stated by the Alaska Supreme Court in Lien v. City ofketchiken, 383 P.2d 271
(Alaska 1963), when dealing with a matter of purely local concern, a municipality’s
charter and not a legislative act is looked to in order to determine whether a particular
power has been conferred upon the municipality. It would be incongruous to recognize
the constitutional provision stating that a home rule municipality “may exercise all
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legislative powers not prohibited by law or by charter” (Alaska Const. Art. X, sec. 11)]
and then to say that the power to a home rule municipality is measured by a legislative
act. kil at 723. In Lien, the issue concerned the leasing of city property. The charter
provision allowing the lease of city property was ruled to be controlling over a statute
that prohibited the lease. The Alaska Supreme Court found the leas? of city property was
clearly an issue of local, not statewide, concern. kL  Similar to the issue in Lien, we
believe that service areas of a home rule borough may be found by our court to fall into
the category of matters of local, not statewide, concern, due to the very fact service areas
are created for the purpose of dealing with uniquely local conditions.

In addition to the “purely local concern” test in Lien, the court in Chugach
Electric Assoc, V. City of Anchorage, 476 P.2d 115 (Alaska 1970) and McCauley v.
Hildeorand, 491 P.2d 120 (Alaska 1971), adopted the “local activity rule” as an
expedient method for resolving impasses between state statutes which sought to further a
specific policy and municipal ordinances which either directly or collaterally impeded
this implementation. The court essentially determined in Chugach that the issue of
whether a public utility could operate was a matter of statewide concern and the local
ordinance was superceded. The court explicitly contrasts its finding in Lien, where it
held that the lease of city property was clearly a matter of local concern. And, in
McCauley, a second constitutional provision came into play that was not present in
Chugach or Lien, by which the court determined the outcome of the “local activity” test
was dictated. In McCauley, the court noted that Art. VII, sec.l of the AK Const,,
mandated that “[t]he legislature shall by general law establish and maintain a system of
public schools open to all children of the State ... .” Thus, the court noted that education
was a matter of statewide concern. 491 P.2d at 122 n.5.

Alaska is one of many states which has granted, through its constitution, broad
legislative powers to its home rule municipalities. Further, tlie courts in those states have
had numerous occasions to rule on situations as to whether a matter is of stitewide or
local concern in determining if a statute or local provision controls. These states\-test are
substantially similar to Alaska’s. For example, See Johnson v. Bradly, 841 P.2d 990 (CA
1992) (first step in determining whether city charter provision can be upheld,
notwithstanding alleged conflict with general state law, under “home rule” provisions of

1 It is noteworthy to point out that the Constitution does not state that a statute will
prevail over a charter provision. Art. X, Sec. 11 reads: <a home rule borough or city
may exercise all legislative powers not prohibited by law or by charter.” The issue arises
when a statute and a charter provision are in conflict and whether one prevails over the
other due to the statewide nature of the interest versus a purely local interest.
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State Constitution is to determine whether there is, in fact, any conflict between charter
provision and general state law); Englewood Pollice Ben. Ass Tv. Englewood, 811 P.2d
464 (Colo. 1991) (municipality’s home rule charter is the controlling law on local
matters; issue related to special election restrictions in charter); Committee of Seven
Thousand v. Superior Court (City of Inre), 754 P.2d 708 (CA 1988) (ordinances
enacted in a charter city relating to matters which are purely municipal affairs prevail
over state laws covering the same subject); City and County ofDenver by and Through
Bd of Water Com s . Colorado River Water Conservation Dist., 696 P.2d 730(Colo.
1985) (in purely local and municipal matters, as contrasted with matters of statewide
concern, charter provisions and legislation of home rule city supersede conflicting state
statutes; Oliver . City of Tulsa, 654 P.2d 607 (Okla. 1982) (conflict between supremacy
of state law and exercise of municipal power under its charter is resolved by determining
whether such law pertains to general matters of state and its government or pertains to

municipal affairs.).

In sum, we believe there are serious issues as to whether this bill improperly limits
home rule municipalities’ powers to control their service areas as matters of local

concern.
2. Local and Special Legislation

Another constitutional concern is raised by AS 29.35.450(d), which exempts a
class of general law boroughs, with a specific population requirement, from the
requirements of AS 29.35.450(c). We are concerned that this exemption may violate the
constitutional prohibition against special and local legislation under the Alaska
Constitution.  Such a specific classification of borough (particularly a general law
borough) coupled with the population limitation, and resulting in only a few boroughs
qualifying to be exempt, raises issues of whether this provision violates the prohibition in
art. 11, sec. 19 of the Alaska Constitution against local and special acts. Art. Il, sec. 19

states, in pertinent part:

The legislature shall pass no local or special act if a general
act can be made applicable. Whether a general act can be made
applicable shall be subject to judicial determination.

The ultimate question to be asked is whether the legislature’s special treatment of
a few boroughs is “reasonably related to a matter of common interest to the whole state.”
Abrams v. State, 534 P.2d 91, 94 (Alaska 1975) citarg Boucher v. Engstram, 528 P.2d
456, 463 (Alaska 1974). In Abrams, the statute was found to violate art. 11, sec. 19 of the



