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id e n tif ie d  c a n d id a te s ,  th u s  p r e v e n t in g , fo r  e x a m p le , a  
o n e -q u a r te r  p a g e  a d v e r t is e m e n t  in  a  m a jo r  m e tro p o lita n  
n e w s p a p e r .  n 2 8  T h e  C o u r t  fo u n d  th a t th e  g o v e rn m e n ta l  
in te re s t  in p re v e n t in g  c o r ru p tio n  a n d  th e  a p p e a ra n c e  o f  
c o r ru p tio n  w a s  in a d e q u a te  to  j u s t i f y  th e  c e i l in g  on  
in d e p e n d e n t  e x p e n d i tu re s ,  fo r  tw o  re a so n s . n 2 9  F irs t ,  th e  
" e x a c tin g  in te rp re ta tio n "  n e e d e d  to  a v o id  
u n c o n s t itu t io n a l  v a g u e n e s s  w o u ld  r e n d e r  th e  c e i l in g  
in e f fe c tiv e . n 3 0  S e c o n d , th e re  w a s  lit t le  d a n g e r  g e n u in e ly  
in d e p e n d e n t  e x p e n d i tu re s  ( th o s e  a b se n t  p re a r ra n g e m e n t  
a n d  c o o rd in a tio n )  w o u ld  b e  m a d e  a s  a  q u id  p ro  q u o  fo r  
th e  c a n d id a te ’s " im p ro p e r  c o m m itm e n ts ."  n31 T h e  
c e i l in g  th e re fo re  s e rv e d  n o  " s u b s ta n tia l  g o v e rn m e n t 
in te re s t"  b u t h e a v i ly  b u rd e n e d  c o re  F irs t  A m e n d m e n t 
e x p re s s io n . n 3 2  T h e  C o u r t a ls o  re je c te d ,  a s  in su ff ic ie n tly  
c o m p e llin g , o th e r  ra tio n a le s  fo r  c a m p a ig n  fin an c e  
re fo rm , in c lu d in g  " le v e l in g  th e  p la y in g  f ie ld ."  n 3 3

n 2 7  S e e  Buckley, 424 U.S. al 19-20, 39, 58-
59.

n 2 8  S e e  id. at 40. 

n 2 9  S e e  id. at 45-47. 

n 3 0  Id. at 45, 

n31  Id. at 47. 

n 3 2  Id. at 47-48.

n 3 3  Id  al 4S-51. T h e  C o u r t  s ta te d :

T h e  c o n c e p t  th a t  g o v e rn m e n t  m a y  r e s t r ic t  th e  
s p e e c h  o f  s o m e  e le m e n ts  o f  o u r  s o c ie ty  in o rd e r  
to  e n h a n c e  th e  re la tiv e  v o ic e  o f  o th e rs  is w h o lly  
fo re ig n  to  th e  F irs t  A m e n d m e n t,  w h ic h  w as  
d e s ig n e d  " to  s e c u re  th e  w id e s t  p o s s ib le  
d is s e m in a t io n  o f  in fo rm a tio n  fro m  d iv e rs e  a n d  
a n ta g o n is t ic  s o u rc e s ,"  a n d  " to  a s s u re  u n fe tte re d  
in te rc h a n g e  o f  id ea s  fo r  th e  b r in g in g  a b o u t  o f  
p o lit ic a l  a n d  so c ia l c h a n g e s  d e s i r e d  b y  th e  
p e o p le ."

Id. at 48-49  (q u o tin g  New York Times Co. v. 
Sullivan, 376 U.S. 254, 266, 269, I I  L. Ed. 2d  
686, 84 S. Ct. 710 (1964) ( c ita t io n s  o m it te d )) .

T h e  C o u r t  a lso  r e je c te d  e x p e n d i tu re  l im its  on  
c a m p a ig n s  fo r  fe d e ra l o f f ic e ,  n o t in g  th a t  th e  A c t 's  
c o n tr ib u t io n  lim its  a n d  d is c lo s u re  p ro v is io n s  
w o u ld  s e rv e  to  a lle v ia te  th e  " m a jo r  e v il"  
a s s o c ia te d  w ith  ra p id ly  in c re a s in g  e x p e n d i tu re s  — 
" th e  d a n g e r  o f  c a n d id a te  d e p e n d e n c e  o n  la rg e  
c o n tr ib u t io n s ."  424 U.S. at 55.

[* * 1 6 ]

B u t  th e  C o u r t  r e a s o n e d  th a t  c o n tr ib u t io n  l im ita tio n s , 
in c o n tra s t ,  p r im a r i ly  im p l ic a te  a s s o c ia t io n a l  r ig h ts . n 3 4  
T h e  C o u r t  e x p la in e d  th a t

a  l im ita t io n  u p o n  th e  a m o u n t  th a t  a n y  o n e  p e rso n  o r  
g ro u p  m a y  c o n tr ib u te  to  a  c a n d id a te  o r  p o lit ic a l  
c o m m itte e  e n ta i ls  o n ly  a  m a rg in a l  re s t r ic t io n  u p o n  th e  
c o n tr ib u to r 's  a b il i ty  to  e n g a g e  in  f fe e  c o m m u n ic a tio n . ... 
T h e  q u a n ti ty  o f  c o m m u n ic a tio n  b y  th e  c o n tr ib u to r  d o e s  
n o t in c re a s e  p e rc e p tib ly  w ith  th e  s iz e  o f  h is  c o n tr ib u tio n , 
s in c e  th e  e x p re s s io n  r e s ts  s o le ly  o n  th e  u n d if fe re n tia te d ,  
s y m b o l ic  a c t  o f  c o n tr ib u t in g .  n 3 5

n_34 S e e  id. at 24-25.

n25 Id. at 20-21.

T h e  C o u r t  h e ld  th a t  w h i le  th e  in te re s t  in  p re v e n t in g  
c o r ru p t io n  a n d  th e  a p p e a r a n c e  o f  c o r ru p t io n  is  n o t 
c o m p e l l in g  e n o u g h  to  l im it  s p e e c h  d ir e c tly  b y  lim itin g  
e x p e n d i tu re s ,  it is  a  s u f f ic ie n t ly  c o m p e l l in g  in te re s t  to  
ju s t i f y  c o n tr ib u t io n  re s t r ic t io n s .  n 3 6  T h e  C o u r t  n o te d  th e  
a b s e n c e  o f  a n y  in d ic a tio n  th e  c o n tr ib u t io n  l im its  " w o u ld  
h a v e  a n y  d ra m a tic  a d v e r s e  e f fe c t"  o n  th e  fu n d in g  o f  
c a m p a ig n s  [* * 1 7 J  a n d  p o l it ic a l  a s so c ia t io n s :

G iv e n  th e  im p o r ta n t  ro le  o f  c o n tr ib u t io n s  in  f in a n c in g  
p o lit ic a l  c a m p a ig n s ,  c o n tr ib u t io n  re s tr ic t io n s  c o u ld  h a v e  
a  s e v e re  im p a c t  o n  p o l i t ic a l  d ia lo g u e  i f  th e  l im ita t io n s  
p re v e n te d  c a n d id a te s  a n d  p o lit ic a l  c o m m itte e s  f ro m  
a m a s s in g  th e  r e s o u rc e s  n e c e s s a r y  fo r  e f fe c t iv e  a d v o c a c y . 
T h e re  is  n o  in d ic a tio n , h o w e v e r ,  th a t th e  c o n tr ib u tio n  
l im ita t io n s  im p o s e d  b y  th e  A c t  w o u ld  h a v e  a n y  d ra m a tic  
a d v e r s e  e f fe c t  o n  th e  fu n d in g  o f  c a m p a ig n s  a n d  p o lit ic a l 
a s s o c ia t io n s .  T h e  o v e ra l l  e f fe c t  o f  th e  A c t 's  c o n tr ib u tio n  
c e i l in g s  [* 6 0 5 j is m e re ly  to  re q u ire  c a n d id a te s  a n d  
p o lit ic a l  c o m m itte e s  to  ra is e  fu n d s  fro m  a  g re a te r  n u m b e r  
- f  p e r s o n s  a n d  to  c o m p e l  p e o p le  w h o  w o u ld  o th e rw is e  
c o n tr ib u te  a m o u n ts  g r e a te r  th a n  th e  s ta tu to ry  lim its  to  
e x p e n d  su c h  fu n d s  o n  d i r e c t  p o l it ic a l  e x p re s s io n , ra th e r  
th a n  to  re d u c e  th e  to ta l  a m o u n t  o f  m o n e y  p o te n t ia l ly  
a v a i la b le  to  p ro m o te  p o l it ic a l  e x p re s s io n . n 3 7

T h e  C o u r t  th e n  d is c u s s e d  th e  p r im a ry  p u rp o se  o f  th e  
1974  a m e n d m e n ts :  " th e  p re v e n t io n  o f  c o r ru p tio n  a n d  th e  
a p p e a ra n c e  o f  c o r ru p t io n  s p a w n e d  b y  th e  re a l o r  
im a g in e d  c o e rc iv e  in f lu e n c e  o f  la rg e  f in a n c ia l  
c o n tr ib u t io n s  o n  c a n d id a te s ' p o s i t io n s  a n d  o n  th e ir  
a c t io n s  i f  e le c te d  to  o f f ic e ."  (* * 1 8 )  n 3 8

It is u n n e c e s s a ry  to  lo o k  b e y o n d  th e  A c t 's  p r im a ry  
p u rp o s e  -  to  l im it th e  a c tu a l i ty  a n d  a p p e a ra n c e  o f
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c o r ru p t io n  r e s u l t in g  fro m  la rg e  in d iv id u a l  f in a n c ia l 
c o n tr ib u tio n s  ~  in  o r d e r  to  f in d  a  c o n s t itu t io  i lly  
s u f f ic ie n t  ju s t i f ic a t io n  fo r  th e  S 1 ,0 0 0  c o n tr ' u tio n  
lim ita t io n . U n d e r  a  s y s te m  o f  p r iv a te  f in a n c  .ig o f  
e le c t io n s ,  a  c a n d id a te  la c k in g  im m e n s e  p e rso n a l  o r  
fa m ily  w e a lth  m u s t  d e p e n d  o n  f in a n c ia l  c o n tr ib u t io n s  
fro m  o th e r s  to  p ro v id e  th e  re s o u rc e s  n e c e s s a ry  to  
c o n d u c t  a  s u c c e s s fu l  c a m p a ig n . T h e  in c re a s in g  
im p o r ta n c e  o f  th e  c o m m u n ic a t io n s  m e d ia  a n d  
so p h is t ic a te d  m a s s -m a i l in g  a n d  p o llin g  o p e ra t io n s  to  
e f fe c tiv e  c a m p a ig n in g  m a k e  th e  r a is in g  o f  la rg e  su m s  o f  
m o n e y  a n  e v e r  m o re  e s s e n t ia l  in g re d ie n t  o f  a n  e f fe c tiv e  
c a n d id a c y . T o  th e  e x te n t  th a t  la rg e  c o n tr ib u t io n s  a re  
g iv e n  to  s e c u re  a  p o lit ic a l  q u id  p ro  q u o  fro m  c u r re n t  a n d  
p o te n tia l  o f f ic e  h o ld e r s ,  th e  in te g r i ty  o f  o u r  s y s te m  o f  
r e p re s e n ta t iv e  d e m o c ra c y  is  u n d e r m i n e d . ...

O f  a lm o s t  e q u a l  c o n c e rn  a s  th e  d a n g e r  o f  a c tu a l  q u id  p ro  
q u o  a r ra n g e m e n ts  is  th e  im p a c t  o f  th e  a p p e a ra n c e  o f  
c o r ru p tio n  s te m m in g  fro m  p u b lic  a w a re n e s s  o f  th e  
o p p o r tu n it ie s  fo r  a b u s e  in h e re n t  in  a  r e g im e  o f  la rg e  
in d iv id u a l  f in a n c ia l  c o n tr ib u t io n s .  |* * 1 9 ]

... H e re  ... C o n g re s s  c o u ld  le g i t im a te ly  c o n c lu d e  th a t  th e  

a v o id a n c e  o f  th e  a p p e a ra n c e  o f  im p r o p e r  in f lu e n c e  " is  
a ls o  c r it ic a l  ... i f  c o n f id e n c e  in th e  s y s te m  o f  
re p re s e n ta t iv e  G o v e rn m e n t  is n o t  to  b e  e ro d e d  to  a  
d is a s tro u s  e x te n t ."  n 3 9

n 3 6  S e e  id. at 25-29.

n 3 7  Id. al 21-22 ( fo o tn o te  o m itte d ) .

n 3 8  Id. at 25.

n 3 9  Id. at 26-27  ( q u o t in g  CSC  v. Letter 
Carriers. 413 U.S. 548, 565, 37 L. Ed. 2d 796, 93 
S. Ct. 2880 (1973)).

T h e  C o u r t  a ls o  re je c te d  c o n te n t io n s  th a t  o th e r  less  
re s t r ic tiv e  m e a n s  — b r ib e ry  la w s  a n d  d is c lo s u re  
re q u ir e m e n ts  - -  e x is te d .  n 4 0  " C o n g re s s  w a s  s u re ly  
e n ti t le d ,"  th e  C o u r t  sa id , to  v ie w  c o n tr ib u t io n  c e i l in g s  a s  
"a  n e c e s s a ry  le g is la tiv e  c o n c o m ita n t"  fo r  d e a l in g  w ith  
e v e n  d is c lo s e d  c o n tr ib u t io n s .  n41

n 4 0  S e e  424 U.S. at 28-29. 

n41  Id. at 28.

T h e  C o u r t  c o n c lu d e d  th a t  th e  S 1 ,000  c o n tr ib u tio n  
c e i l in g  w a s  v a lid ,  [* * 2 0 J  a n d  n o te d : " S ig n if ic a n tly ,  th e  
A c t 's  c o n tr ib u t io n  lim ita t io n s  in th e m s e lv e s  d o  n o t

u n d e rm in e  to  a n y  m a te r ia l  d e g re e  th e  p o te n tia l  fo r  ro b u s t 

a n d  e f fe c t iv e  d is c u s s io n  o f  c a n d id a te s  a n d  c a m p a ig n  
issu e s  b y  in d iv id u a l  c it iz e n s ,  a s s o c ia t io n s ,  th e  
in s t i tu t io n a l  p re s s ,  c a n d id a te s ,  a n d  p o lit ic a l  p a r tie s ."  n 4 2  
T h e  C o u r t  s im ila r ly  re je c te d  c h a lle n g e s  to  a  S 5 ,0 0 0  
l im ita t io n  o n  p o lit ic a l  c o m m itte e s ' c o n tr ib u tio n s ,  a 
l im ita t io n  o n  v o lu n te e rs ' in c id e n ta l  e x p e n s e s ,  a n d  a S
2 5 ,0 0 0  a n n u a l  l im ita t io n  o n  in d iv id u a ls ' to ta l 
c o n tr ib u t io n s .  n 4 3

n 4 2  Id. at 28-29. 

n 4 3  S e e  id. at 35-38.

T h e  B u c k le y  C o u r t  s e t  o u t  th re e  p o te n tia l  o u te r  
lim its  o n  c o n tr ib u t io n  re s tr ic tio n s .  F irs t ,  it n o te d  th a t 
"g iv e n  th e  im p o r ta n t  ro le  o f  c o n tr ib u t io n s  in  f in a n c in g  
p o l i t ic a l  c a m p a ig n s ,  c o n tr ib u t io n  r e s t r ic tio n s  c o u ld  h a v e  
a  s e v e re  im p a c t  o n  p o lit ic a l  d ia lo g u e  i f  th e  l im ita t io n s  
p re v e n te d  c a n d id a te s  a n d  p o lit ic a l  c o m m itte e s  fro m  
a m a s s in g  th e  re s o u rc e s  n e c e s s a ry  fo r  e f fe c tiv e  
a d v o c a c y ."  n 4 4  R e s tr ic t io n s  p re v e n t in g  " e f fe c t iv e  
a d v o c a c y "  w o u ld  ( * * 2 1 J d ir e c tly  im p a c t s p e e c h , an d  
th e re fo re  w o u ld  b e  in v a lid . S e c o n d , th e  C o u r t  w a rn e d  
th a t  a t  s o m e  le v e l c o n tr ib u t io n  l im its  w o u ld  b e c o m e  so  
lo w  th a t  " d is t in c t io n s  in d e g re e "  b e tw e e n  lim its  w o u ld  
b e c o m e  " d if f e re n c e s  in  k in d ."  n 4 5  [* 6 0 6 J  T h ird , it 
a p p ro v e d  th e  lim its  in te n d e d  to  p re v e n t  c o rru p tio n  
th ro u g h  " la rg e "  c o n tr ib u t io n s ,  b u t  w a rn e d  th a t  a  s ta tu te  
b a r r in g  c o n tr ib u t io n s  th a t  w e re  n o t  " la rg e "  w o u ld  be  
p re s u m p tiv e ly  o v e rb ro a d  a n d  th u s  in v a lid . n 4 6

n 4 4  Buckley, 424 U.S. at 21.

n 4 5  Id  at 30.

1146 Id. at 28-29.

2 . A f te r  B u c k le y

S in c e  d e c id in g  B u c k le y , th e  C o u r t  h a s  f le s h e d  o u t its 
im p lic a t io n s .  T h e  C o u r t  h a s  in v a lid a te d  so m e  
re s tr ic tio n s ,  f in d in g  n o  d a n g e r  o f  c o r ru p tio n  in 
in d e p e n d e n t  e x p e n d i tu re s  b y  p o lit ic a l  a c t io n  c o m m itte e s  
(P A C s )  n 4 7  o r  p o lit ic a l  p a r tie s ,  n 4 8  o r  in in d iv id u a l 
c o n tr ib u t io n s  r e la tin g  to  in it ia t iv e  c a m p a ig n s ,  w h e re  
th e re  is n o  d a n g e r  o f  a n  im p ro p e r  q u id  p ro  q u o . n 4 9  T h e  
C o u r t  h a s  u p h e ld  r e s t r ic t io n s  o n  in d ire c t  c o n tr ib u t io n s  to  
c a n d id a te s ,  su c h  a s  c o n tr ib u t io n s  to  P A C s. [* * 2 2 | n 5 0  
It h a s  a ls o  r e je c te d  sp e e c h - re s t r ic t iv e  c a m p a ig n  re fo rm s  
w h o s e  o n ly  p u rp o s e  w a s  to  lo w e r  th e  c o s t  o f  e le c tio n s . 
n51
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n 4 7  S e e  National Conservative Political 
Action Comm., 470 U.S. at 497-98.

n 4 8  S e e  Colorado Republican, 518 U.S. at 
618-19.

n 4 9  S e e  Citizens Against Rent Control v. 
City o f  Berkeley, 454 U.S. 290, 298-300, L. 
E d  2d  492, 102 S. Ct. 434 (1981).

n 5 0  S e e  California Med. Ass'n, 453 U.S. at 
197-99.

n51  S e e , e .g ., Colorado Republican, 518 
U.S. at 618  ( s tr ik in g  d o w n  lim it o n  in d e p e n d e n t  
p o lit ic a l  p a r ty  e x p e n d itu re s ) .

I ts  d e c is io n s  h a v e  c lo s e ly  e x a m in e d  c a m p a ig n  
re s tr ic tio n s  o n  v a r io u s  o rg a n iz a t io n s .  L o n g  b e fo re  
B u c k le y , fe d e ra l  la w  h a d  p ro h ib ite d  c o n tr ib u t io n s  a n d  
e x p e n d itu re s  b y  c o rp o ra t io n s  a n d  la b o r  o rg a n iz a t io n s .  
n 5 2  P o s t-B u c k le y  d e c is io n s  n a r ro w e d  th e  p e rm is s ib i l i ty  
o f  su c h  re s tr ic tio n s .  In 1978  th e  C o u r t  r e a f f i rm e d  th e  
c o rp o ra te  r ig h t  to  s p e a k  a n d  in v a lid a te d  re s tr ic t io n s  o n  
c o rp o ra te  e x p e n d i tu re s  re la tin g  to  b a llo t  in it ia t iv e s . n 5 3  
It re a s o n e d  th a t  c o rp o ra te  s p e e c h , l ik e  (* * 2 3 )  in d iv id u a l  
sp e e c h , " fu r th e rs  th e  so c ie ta l  in te re s t  in th e  'f re e  f lo w  o f  
c o m m e rc ia l  in fo rm a t io n .1" n 5 4

n 5 2  S e e  MCFL, 479 U.S. at 246-47; s e e  a ls o  
T a f t -H a r t le y  A c t, c h . 120 , § 3 0 4 , 61 S ta t. 136 , 
1 5 9 ( 1 9 4 7 ) .

n 5 3  S e e  First Nat'l Bank v. Bellotti, 435 U.S. 
765, 784, 55 L. Ed. 2 d  707, 98 S. Ct. 1407 (1978).

n 5 4  Id. at 783 (q u o tin g  Virginia State Bd. o f  
Pharmacy v. Virginia Citizens Consumer 
Council, Inc., 425 U.S. 748, 764, 48 L. E d  2d  
346, 96 S. Ct. 1817 (1976)). T h e  C o u r t  a ls o  fo u n d  
n o  d a n g e r  o f  c o rru p tio n  in  a  b a llo t  in it ia tiv e  
c a m p a ig n , w h e re  n o  c o r ru p t ib le  c a n d id a te  
e x is te d . S e e  id. at 790.

In  1 9 8 6 , in  F e d e ra l E le c tio n  C o m m 'n  v. 
M a ss a c h u se tts  C i tiz e n s  fo r  L ife  (M C F L ) , th e  S u o re m e  
C o u r t  d e c la re d  th a t  so m e  n o n b u s in e s s ,  p o lit ic a l  
c o rp o ra t io n s  a re  p ro te c te d  fro m  c a m p a ig n  f in a n c e  
l im ita tio n s . n 5 5  B e c a u s e  th e  c o rp o ra t io n  in v o lv e d  th e re ,  
M a ss a c h u se tts  C i tiz e n s  fo r  L ife  (M C F L ) , h a d  b e e n  
fo rm e d  to  p ro m o te  p o lit ic a l  id e a s , h a d  n o  s h a re h o ld e rs ,  
a n d  w a s  in d e p e n d e n t  f ro m  th e  in f lu e n c e  o f  b u s in e s s  
c o rp o ra t io n s ,  th e  C o u r t re a so n e d  th a t  M C F L 's  p o lit ic a l  
|* * 2 4 ]  e x p e n d i tu re s  d id  n o t p o s e  th e  s a m e  d a n g e rs  a s  
th o se  o f  a  ty p ic a l  c o rp o ra t io n . n 5 6

n 5 5  S e e  MCFL, 479 U.S. at 263-64. 

n 5 6  S e e  ia .

In  1 9 9 0 , in  A u s tin  v . M ic h ig a n  C h a m b e r  o f  
C o m m e rc e ,  th e  S u p re m e  C o u r t  u p h e ld  th e  a p p lic a t io n  o f  
a s ta te  c o r p o ra te  c a m p a ig n  e x p e n d i tu re  b a n  to  a  
n o n p ro f i t  c o r p o ra t io n .  n 5 7  Its  r a t io n a le  — th a t  
c o r p o ra t io n s ' " u n iq u e  s ta te - c o n f e r r e d  c o rp o ra te  s t ru c tu re  
th a t  fa c i l i ta te s  th e  a m a s s in g  o f  la rg e  tr e a s u r ie s "  p o s e s  a  
d a n g e r  o f  c o r ru p t io n  — a n n o u n c e d  a  s e c o n d  m o d e l  fo r 
n o te n tia l  p o l it ic a l  c o r ru p t io n  w h ic h  j u s t i f i e s  r e g u la t io n  o f  
p o l i t ic a l  s p e e c h . n 5 8  A u s tin  p re s e rv e d ,  h o w e v e r ,  th e  
e x c e p tio n  fo r  n o n b u s in e s s ,  p o l i t ic a l  c o r p o ra t io n s  th a t 
m e e t  th e  th re e  c r i te r ia  a n n o u n c e d  in M C F L . n 5 9

n 5 7  S e e  Austin  v. Michigan Chamber o f  
Commerce, 494 U.S. 652, 660, I OS L. E d  2 d  652, 
H O S. Ct. 1391 (1990).

n 5 8  Id .

n 5 9  S e e  id. at 661-65.

[* * 2 5 |

T h e s e  c a s e s  le a v e  u s  w ith  a  ju r is p r u d e n c e  b a s e d  o n  
th e  th re a t  o f  c o r ru p t io n  a n d  th e  a p p e a ra n c e  o f  c o r ru p t io n , 
a n d  d e p e n d e n t  o n  c a s e - s p e c if ic  a n a ly s is .  S p e e c h  r e la t in g  
[* 6 0 7 ] to  b a l lo t  in i t ia t iv e s  (w h e re  q u id  p ro  q u o  
c o r ru p t io n  is n o t  a  s ig n i f ic a n t  d a n g e r )  is  e n t i r e ly  
p ro te c te d .  n 6 0  In  c a m p a ig n s  fo r  p o l i t ic a l  o f f ic e ,  
in d iv id u a l  sp e e c h  is  p r o te c te d  to  th e  e x te n t  it is 
in d e p e n d e n t  a n d  p o s e s  n o  d a n g e r  o f  q u id  p r o  q u o  
a r ra n g e m e n ts ;  c o n tr ib u t io n s  a n d  c o o r d in a te d  
e x p e n d i tu re s  a re  s u b je c t  tr r e g u la tio n . C o r p o r a t io n s  th a t  
m e e t  s p e c ia l  n o n b u s in e s s  c r i te r ia  (a s  p e r  M C F L )  p o s e  n o  
d a n g e r  o f  c o r ru p t io n ,  a n d  h a v e  r ig h ts  s im ila r  to  th o s e  o f  
in d iv id u a ls .  B u t c o r p o ra t io n s  th a t  d o  n o t  m e e t  ih o se  
c r ite r ia  a re  ~  g iv e n  th e  th r e a t  o f  c o r ru p t io n  th e i r  s ta te -  
c re a te d  a d v a n ta g e s  p o s e  — c o m p le te ly  s u b je c t  to  
r e g u la tio n .

n 6 0  S e e  Citizens Against Rent Control. 454 
U.S. at 298-300; Bellotti, 435 U.S. at 790.

W e  s h o u ld  n o te  h e re  th a t  A K C L U  w o u ld  h a v e  u s 
a p p ly  a  s t r ic t  " re a l  h a rm "  s ta n d a rd ,  o v e r  a n d  a b o v e  th e  
" c o m p e l l in g  in te r e s t -n a r r o w ly  |* * 2 6 |  ta i lo re d "  s ta n d a rd .  
A K C L U  a rg u e s  th a t  " th e  S u p re m e  C o u r t  — a n d  a ll o th e r  
c o u r ts  -  r e q u ir e  a  th re s h o ld  s h o w in g  th a t  a  p ro p o s e d
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r e s tr ic tio n  o n  F irs t  A m e n d m e n t r ig h ts  is j u s t i f i e d  b y  
e v id e n c e  o f  're a l h a rm ' o f  a  c o n s t i tu t io n a l ly  c o g n iz a b le  
in te re s t

T h e  S u p re m e  C o u r t  a r tic u la te d  th is  th re s h o ld  te s t  in 
T u rn e r  B ro a d c a s t in g  S y s te m , In c . v. F C C :

W h en  th e  g o v e rn m e n t  d e fe n d s  a  re g u la tio n  o n  s p e e c h  a s  
a  m e a n s  to  re d re s s  p a s t  h a rm s  o r  p re v e n t  a n tic ip a te d  
h a rm s , it m u s t  d o  m o re  th an  s im p ly  "p o s it  th e  e x is te n c e  
o f  th e  d ise a s e  s o u g h t  to  be  c u re d ."  It m u s t  d e m o n s tra te  
th a t th e  re c i te d  h a rm s  a re  re a l ,  n o t  m e re ly  c o n je c tu ra l,  
an d  th a t  th e  re g u la tio n  w ill in fa c t a lle v ia te  th e s e  h a rm s  
in a  d ire c t  a n d  m a te r ia l  w a y . n61

n61 Turner Broadcasting System, Inc. v. 
FCC, 512 U.S. 622, 664, 129 L. Ed. 2 d  497, 114 
S. Ct. 2445 (1994) (q u o tin g  Quincy Cable TV  v, 
FCC, 248 U.S. App. D.C. 1, 768 F .2d 1434, 1455 
(D.C. Cir. 1985)).

B u t th e  C o u r t  te m p e re d  th a t  s ta te m e n t:

W e  a g re e  th a t  c o u r ts  m u s t a c c o rd  s u b s ta n tia l  d e fe re n c e  
to  th e  p re d ic tiv e  ju d g m e n ts  o f  C o n g re s s . [ * * 2 7 | S o u n d  
p o lic y m a k in g  o f te n  re q u ire s  le g is la to rs  to  fo re c a s t  fu tu re  
e v e n ts  a n d  to  a n tic ip a te  th e  l ik e ly  im p a c t o f  th e s e  e v e n ts  
b a se d  o n  d e d u c tio n s  a n d  in fe re n c e s  fo r  w h ic h  c o m p le te  
e m p ir ic a l s u p p o r t  m a y  b e  u n a v a ila b le .  ... T h a t  C o n g re s s ' 
p re d ic tiv e  ju d g m e n ts  a re  e n ti t le d  to  su b s ta n tia l  d e fe re n c e  
d o e s  n o t m e a n , h o w e v e r , th a t  th e y  a re  in s u la te d  fro m  
m e a n in g fu l j u d ic ia l  re v ie w  a lto g e th e r .  n 6 2

T h is  s ta n d a rd  o f  re v ie w , sa id  th e  C o u rt,

is  to  a s su re  th a t, in fo rm u la t in g  its  ju d g m e n ts ,  C o n g re s s  
h a s  d ra w n  re a s o n a b le  in fe re n c e s  b a se d  o n  su b s ta n tia l  
e v id e n c e  .... " W h e n  t r e n c h in g  on  f irs t a m e n d m e n t 
in te re s ts ,  e v e n  in c id e n ta lly ,  th e  g o v e rn m e n t  m u s t  b e  a b le  
to  a d d u c e  e ith e r  e m p ir ic a l  su p p o r t  o r  a t le a s t so u n d  
re a s o n in g  o n  b e h a l f  o f  its  m e a su re s ."  n 6 3

n 6 2  512 U.S. at 666  ( c ita t io n s  o m itte d ) ,

n 6 3  Id . (q u o tin g  Century Communications 
Corp. v. FCC, 266 U.S. App. D.C. 228, 835 F.2d  
292, 304 (D.C. Cir. 1987)).

W e  b e lie v e  th e  re a l  h a rm  te s t  d o e s  n o t  re q u ire  
e x h a u s tiv e  p r o o f  o f  c o r ru p tio n  in th is  c o n te x t ,  b u t  
m e re ly , in |* * 2 8 | th e  w o rd s  o f  th e  C o u r t ,  " e m p ir ic a l

s u p p o r t  o r  a t  le a s t  s o u n d  r e a s o n in g "  in  f a v o r  o f  th e  
m e a s u re s  d e fe n d e d .

W e  tu rn  n o w  to  th o s e  p r o v is io n s  o f  th e  A c t 
s p e c if ic a l ly  c h a l le n g e d  b y  A K C L U .

C . B a n  o n  In d e p e n d e n t  E x p e n d i tu r e s  b y  " N o n ­
g ro u p "  E n ti t ie s ;  A S  1 5 .1 3 .1 3 5

T h e  A c t b a n s  a n y  e n ti ty  f ro m  m a k in g  in d e p e n d e n t  
e x p e n d i tu re s  n 6 4  to  s u p p o r t  o r  o p p o s e  a  c a n d id a te  fo r  
s ta te  o f f ic e  u n le s s  th e  e n ti ty  q u a li f ie s  a s  a  " g ro u p ."  n 6 5  
T h e  d e f in i t io n  [* 6 0 8 ]  o f  " g ro u p "  in A S  1 5 .1 3 .1 3 5  
e f fe c t iv e ly  p r e c lu d e s  b u s in e s s  c o r p o ra t io n s ,  la b o r  
o rg a n iz a t io n s ,  a n d  o th e r  e n t i t ie s  f ro m  m a k in g  su c h  
e x p e n d i tu re s .  n 6 6

n 6 4  A S  1 5 .1 3 .4 0 0 (7 )  d e f in e s  a n  
" in d e p e n d e n t  e x p e n d i tu re "  as:

a n  e x p e n d i tu re  th a t  is  m a d e  w ith o u t  th e  d ir e c t  o r  
in d ire c t  c o n s u l ta t io n  o r  c o o p e r a t io n  w ith ,  o r  a t  
th e  s u g g e s t io n  o r  th e  r e q u e s t  o f ,  o r  w ith  th e  p r io r  
c o n s e n t  o f , a  c a n d id a te ,  a  c a n d id a te 's  c a m p a ig n  
t r e a s u re r  o r  d e p u ty  c a m p a ig n  t r e a s u re r ,  o r a n o th e r  
p e rs o n  a c t in g  a s  a  p r in c ip a l  o r  a g e n t  o f  th e  
c a n d id a te .

n 6 5  A S  1 5 .1 3 .4 0 0 (5 ) (B )  d e f in e s  " g ro u p "  to  
m e a n  " a n y  c o m b in a tio n  o f  tw o  o r  m o re  
in d iv id u a ls  a c t in g  j o in t ly  w h o  o r g a n iz e  fo r  th e  
p r in c ip a l  p u rp o s e  o f  in f lu e n c in g  th e  o u tc o m e  o f  
o n e  o r  m o re  e le c t io n s  a n d  w h o  ta k e  a c t io n  th e  
m a jo r  p u rp o s e  o f  w h i ; h  is to  in f lu e n c e  th e  
o u tc o m e  o f  an  e le c t io n ."  A n  " in d iv id u a l"  is a  
" n a tu ra l  p e rs o n ."  A S  1 5 .1 3 .4 0 0 (8 ) .  |* * 2 9 ]

n 6 6  A S  1 5 .1 3 .1 3 5 (a )  p ro v id e s ,  in  p e r tin e n t  
p a r t:  " O n ly  an  in d iv id u a l  o r  g r o u p  m a y  m a k e  a n  
in d e p e n d e n t  e x p e n d i tu re  s u p p o r t in g  o r  o p p o s in g  
a  c a n d id a te  fo r  e le c t io n  to  p u b l ic  o f f ic e  ...."

A K C L U  a n d  A m ic u s  A la s k a  S ta te  C h a m b e r  o f  
C o m m e rc e  a rg u e  th a t  th e  A c t  a s  a  w h o le ,  a n d  in  p a r t  
th ro u g h  A S  1 5 .1 3 .1 3 5 , u n c o n s t i tu t io n a l ly  in te r f e re s  w ith  
th e  p o l i t ic a l  sp e e c h  o f  c o r p o ra t io n s ,  la b o r  u n io n s , 
u n in c o rp o ra te d  o rg a n iz a t io n s ,  th e  C h a m b e r ,  a n d  its 
m e m b e rs  b y  b a n n in g  o r  l im it in g  th e i r  in d e p e n d e n t  
e x p e n d i tu re s  a n d  c a m p a ig n  c o n tr ib u t io n s .  A K C L U  
c la im s  th a t  th e  S ta te  h a s  n o t  a r t ic u la te d  a  c o m p e l l in g  
in te re s t  a n d  h a s  o f f e re d  n o  e v id e n c e  o f  " re a l h a rm "  

ju s t i f y in g  a n y  re s t r a in t  o n  s p e e c h ,  a n d  th a t  th e  S ta te 's  
e v id e n c e  o f  c o r ru p t io n  is  l it t le  m o re  th a n  a  d is c u s s io n  o f  
th e  a m o u n ts  c o rp o ra t io n s  c o n tr ib u te d  b e f o re  th e  A c t 
b e c a m e  e f fe c tiv e .  I t  a s s e r ts  th a t  th e  S ta te 's  d e s i r e  to  lim it
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c o rp o ra t io n s ' d i s p ro p o r t io n a te  in f lu e n c e  r e f le c ts  th e  
d is c re d i te d  " le v e l p la y in g  f ie ld "  m o tiv e .  I t  a rg u e s  th a t  th e  

in d e p e n d e n t  e x p e n d i tu re s  b a n  c a n n o t  s a t is f y  f e d e ra l  law  
b e c a u s e  A la s k a  la w  d o e s  n o t  p e rm i t  a l te rn a t iv e  
p a r t ic ip a t io n  b y  [* * 3 0 ]  b u s in e s s  a n d  la b o r  e n ti t ie s . 
A K C L U  n o te s , fo r  e x a m p le ,  th a t  fe d e ra l  la w  a llo w s  
c o rp o ra t io n s  a n d  o th e r  e n ti t ie s  to  m a k e  u n lim ite d  
c o n tr ib u t io n s  to  p o l i t ic a l  p a r t ie s  to  u se  in  g e n e ra l  p a r ty  
a c t iv it ie s .  n 6 7  A K C L U  a ls o  a rg u e s  th a t  A la s k a  law  
re s t r ic ts  n o n -g ro u p  " issu e  a d v o c a c y ."

n 6 7  T h e  A c t, b y  c o n tra c t ,  b a n s  su c h  

c o n tr ib u t io n s .  S e e  A S  1 5 .1 3 .0 7 4 (0 -

T h e  S ta te , r e ly in g  o n  A u s tin ,  a r g u e s  th a t th e  
e x p e n d i tu re  p ro h ib it io n  is j u s t i f i e d  b y  th e  n e e d  to  a v o id  
th e  " d is p ro p o r t io n a te  im p a c t"  n o n - g r o u p  e n ti t ie s  w o u ld  
h a v e  o n  th e  p o l i t ic a l  p ro c e s s .  C i t in g  A u s t in  n 6 8  a n d  
B ro o k in g s  I n s t i tu t io n  s c h o la r  D a n ie l  O r t iz ,  n 6 9  th e  S ta te  
a rg u e s  th a t  w h i le  th e  S u p re m e  C o u r t  h a s  c h a ra c te r iz e d  

th e  in te re s t  a s  o n e  o f  p re v e n t in g  a  fo rm  o f  c o r ru p t io n , 
" th e  in te re s t  is  a c tu a l ly  a n  in te re s t  in  p r e v e n t in g  th e  
c o rp o ra te  v o ic e  f ro m  o v e rw h e lm in g  in d iv id u a ls ' v o ic e s ,  
i.e ., in  le v e l in g  th e  p la y in g  f ie ld ."

n 6 8  S e e  Austin, 494 U.S. at 658-6J.

n 6 9  S e e  D a n ie l  O r t iz ,  " T h e  F ir s t  A m e n d m e n t
a t W o rk : C o n s t i tu t io n a l  R e s tr ic t io n s  o n
C a m p a ig n  F in a n c e  R e g u la t io n ,"  C a m p a ig n
F in a n c e  R e fo rm : A  S o u rc e b o o k  (1 9 9 7 ) .

|* * 3 1 ]

T h e  S ta te  a ls o  a rg u e s  th a t  th e  e x p e n d i tu re  
p ro h ib it io n  is n e e d e d  to  p re v e n t  th e s e  e n ti t ie s  fro m  
a v o id in g  th e  c o n tr ib u t io n  p ro h ib i t io n ,  c o n ta in e d  in  A S  
1 5 .1 3 .0 7 4 (f )  a n d  d is c u s s e d  b e lo w , th a t  a ls o  a p p lie s  to  
th e m . It a r g u e s  t . ia t  c o u r ts  h a v e  u p h e ld  r e s t r a in ts  on  
u n io n  a n d  c o r p o ra te  e x p e n d i tu re s  in c a n d id a te  e le c t io n s ,  
a n d  it m in im iz e s  th e  im p a c t  o f  th e  b a n  b y  a rg u in g  th a t  
th e s e  e n ti t ie s  s t i l l  h a v e  a m p le  a l te rn a t iv e s  fo r  p o lit ic a l  
e x p re s s io n . It r e s p o n d s  to  th e  o v e r b re a d th  is su e  b y  
a rg u in g  th a t  A P O C  h a s  p ro h ib i te d  in d e p e n d e n t  
e x p e n d i tu re s  fo r  o r  a g a in s t  c a n d id a te s  b y  c o r p o ra t io n s  o r  
la b o r  o rg a n iz a t io n s  u s in g  c o r p o ra te  o r  u n io n  t r e a s u ry  
fu n d s . n 7 0  I t  a rg u e s  th a t  in c a s e s  in v o lv in g  i s s u e -o r ie n te d  
n o n p ro f i t  c o r p o ra t io n s ,  c o u r ts  a p p ly  a  n a r ro w  
c o n s tru c t io n  to  a v o id  a n y  c o n s t itu t io n a l  d e fe c t.

n 7 0  S e e  G re g  G ra n q u is t ,  A P O C  A d v iso ry  
O p in io n  A O  9 7 - 0 9 - C D  (a p p ro v e d  J u n e  1? . 1997).

A b s e n t  m e a n in g fu l  a r g u m e n t  t r a c in g  th e  c u m u la tiv e  
e f fe c t  o f  th e  A c t 's  l im ita t io n s  o n  in d e p e n d e n t  
e x p e n d i tu re s  a n d  c o n tr ib u t io n s  o f  " n o n -g ro u p "  [* * 3 2 | 
e n t i t ie s ,  w e  c a n n o t  a s s e s s  e x a c t ly  h o w  th e s e  re s t ra in ts  
fu n c tio n  to g e th e r ,  a n d  h o w  th e y  d i f f e r  in a c tu a l ,  re a l-  
w o r ld  e f fe c t  f ro m  r e s t r ic t io n s  fo u n d  in  th e  F e d e ra l 
E le c t io n  C a m p a ig n  A c t  o r  th e  M ic h ig a n  s ta tu te s  
d is c u s s e d  in  A u s tin . G iv e n  th e  S u p re m e  C o u r t ’s 
d is t in c t io n  b e tw e e n  in d e p e n d e n t  e x p e n d i tu re s  an d  
c o n tr ib u t io n s ,  n71  w e  d e a l  h e re  w ith  th e s e  p ro v is io n s  
s e p a ra te ly ,  a n d  f ir s t  a d d r e s s  A S  1 5 .1 3 .1 3 5  b e c a u se  th e  
F ir s t  A m e n d m e n t  g iv e s  g r e a te r  p ro te c t io n  to  in d e p e n d e n t  
e x p e n d itu re s .

n71 S e e  Buckley. 424 U.S. at 14-23.

1. C o rp o ra t io n s  a n d  la b o r  u n io n s

O u r  r e v ie w  o f  A S  1 5 .1 3 .1 3 5  r e q u ir e s  u s  to  re tu rn  to  
A u s tin .  R e s tr a in ts  o n  c a m p a ig n  e x p e n d i tu re s  b y  
c o r p o ra t io n s  a n d  la b o r  u n io n s  h a v e  lo n g  b e e n  p a r t  o f  
fe d e ra l  law , a n d  h a v e  lo n g  b e e n  u p h e ld . In  A u s tin ,  th e  
S u p re m e  (* 6 0 9 ]  C o u r t  u p h e ld  a n  in d e p e n d e n t  
e x p e n d i tu re  b a n  a s  a p p lie d  to  a  n o n p r o f i t  c o rp o ra t io n ,  th e  
M ic h ig a n  S ta te  C h a m b e r  o f  C o m m e rc e .  n 7 2  B e c a u s e  th e  
M ic h ig a n  s ta tu te  p e rm it te d  a n  a l te rn a t iv e  m e th o d  fo r 
m a k in g  e x p e n d i tu re s ,  th ro u g h  " s e p a ra te  s e g re g a te d  
[* * 3 3 ]  fu n d s ,"  th e  C o u r t  h e ld  th a t  th e  re s t r ic t io n  w as 
n a r ro w ly  ta i lo re d .  n 7 3  It b a s e d  its  h o ld in g  o n  " 'th e  
c o m p e l l in g  g o v e rn m e n ta l  in te re s t  in  p re v e n t in g  
c o r ru p t io n  [ f ro m ] p o l i t ic a l  w a r  c h e s ts  f u n n e le d  th ro u g h  
th e  c o r p o ra te  fo rm .'"  n 7 4  T h e  C o u r t  d e te r m in e d  th a t  th e  
s p e c ia l  " s ta te - c re a te d  a d v a n ta g e s "  o f  th e  c o r p o ra te  fo rm  
a l lo w  c o r p o ra t io n s  to  a m a s s  la rg e  s u m s  o f  m o n e y , 
p o te n t ia l ly  g iv in g  th e m  " a n  u n fa ir  a d v a n ta g e  in  th e  
p o l it ic a l  m a rk e tp la c e ."  n 7 5

n 7 2  S e e  Austin, 494 U.S. at 660.

n 7 3  Id. at 660.

n 7 4  Id. at 659  ( q u o t in g  National 
Conservative Political Action Comm., 470 U.S 
480, 500-01 (1985)).

n 7 5  Id . (q u o t in g  MCFL. 479 U .S at 257).

T h e  C o u r t  r e i te r a te d  its  e x p la n a t io n  fro m  M C F L  th a t 
th e  p o l i t ic a l  a d v a n ta g e  o f  c o r p o ra t io n s  is
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u n fa ir  b e c a u se  " th e  re s o u rc e s  in  th e  t r e a s u ry  o f  a 

b u s in e ss  c o rp o ra t io n  ... a re  n o t  a n  in d ic a tio n  o f  p o p u la r  
su p p o r t  fo r  th e  c o rp o ra t io n 's  p o lit ic a l  id e a s . T h e y  re f le c t  
in s tea d  th e  e c o n o m ic a lly  m o tiv a te d  d e c is io n s  o f  
in v e s to rs  a n d  c u s to m e rs .  [* * 3 4 ]  T h e  a v a i la b i l i ty  o f  
th e se  re s o u rc e s  m a y  m a k e  a  c o rp o ra t io n  a  fo rm id a b le  
p o lit ic a l p re s e n c e ,  e v e n  th o u g h  th e  p o w e r  o f  th e  
c o rp o ra t io n  m a y  b e  n o  r e f le c t io n  o f  th e  p o w e r  o f  its 
id ea s ."  n 7 6

T h e  M ic h ig a n  S ta te  C h a m b e r  a rg u e d  th a t c o n c e rn  a b o u t  
c o rp o ra te  d o m in a t io n  w a s  in s u f f ic ie n t  to  j u s t i f y  
re s tr ic tin g  in d e p e n d e n t  e x p e n d i tu re s .  T h e  A u s tin  C o u r t  
n o ted  th a t in F ir s t  N a tio n a l  B a n k  v. B e llo t ti ,  it h a d  
re c o g n iz e d  th a t a  le g is la tu re  m ig h t  d e m o n s tr a te  a  d a n g e r  
o f  re a l o r  a p p a re n t  c o r ru p t io n  p o s e d  b y  c o rp o ra te  
e x p e n d itu re s  m a d e  to  in f lu e n c e  c a n d id a te  e le c t io n s ,  n 7 7  
T h e  A u s tin  C o u r t  th e n  n o te d  th a t th e  d a n g e r  o f  f in a n c ia l  
q u id  p ro  q u o  c o r ru p t io n  is n o t  th e  o n ly  p o s s ib le  
ju s t if ic a t io n  fo r  r e s t r ic t in g  in d e p e n d e n t  e x p e n d i tu re s :

R e g a rd le s s  o f  w h e th e r  th is  d a n g e r  o f  " f in a n c ia l  q u id  p ro  
q u o "  c o rru p tio n  m a y  b e  s u f f ic ie n t  to  j u s t i f y  a  re s tr ic tio n  
on  in d e p e n d e n t  e x p e n d i tu re s ,  M ic h ig a n 's  r e g u la tio n  a im s  
a t a  d if fe re n t  ty p e  o f  c o r ru p t io n  in  th e  p o l it ic a l  a re n a : th e  
c o rro s iv e  a n d  d is to r t in g  e f fe c ts  o f  im m e n s e  a g g re g a tio n s  
o f  w e a lth  th a t a re  a c c u m u la te d  w ith  th e  h e lp  o f  th e  

c o rp o ra te  fo rm  a n d  th a t h a v e  l ittle  o i n o  c o r re la t io n  to  
th e  p u b lic 's  s u p p o r t  fo r  th e  c o rp o ra t io n 's  p o l i t ic a l  [* * 3 5 ]  
id ea s . n 7 8

T h e  C o u rt th u s  id e n tif ie d  a  s e c o n d  w a y  in w h ic h  th e  
p o litic a l p ro c e s s  m a y  b e  c o r ru p te d :  th ro u g h  th e  
d is p ro p o r t io n a te  p o l it ic a l  in f lu e n c e  c o rp o ra te  w e a lth  c a n  
h a v e  b e c a u se  it b e a r s  n o  n e c e s s a ry  r e la t io n s h ip  to  th e  
a c tu a l p u b lic  s u p p o r t  fo r  th e  c o rp o ra t io n 's  p o lit ic a l  
v iew s . T h is  p o te n tia l  fo r  d is to r tio n , ra th e r  th a n  a n y  a c tu a l 
o r  a p p a re n t  d a n g e r  o f  q u id  p ro  q u o  c o r ru p t io n , p ro v id e d  
th e  th re a t th a t j u s t i f i e d  th e  M ic h ig a n  s ta tu te  in  th e  C o u r t 's  
e y es . T h e  C o u r t  h a s  n o t r e tre a te d  fro m  its a n a ly s is  in 
A u s tin .

n 7 6  Id . (q u o tin g  MCFL, 479 U.S. at 258).

n i l  S e e  id . ( c it in g  Bellotti, 435 U.S. at 788 
n.26).

n 7 8  494 U.S. at 659-60  ( c ita t io n s  o m itte d )  
(q u o tin g  National Conservative Political Action 
Comm., 470 U.S. at 497).

A p p ly in g  A u s tin ,  w e  m u s t  f irs t d e te rm in e  w h e th e r  a  
" c o m p e llin g  s ta te  in te re s t"  j u s t i f i e s  a n y  r e s t r ic tio n  o n

n o n - g r c u p  e n ti t ie s ' in d e p e n d e n t  e x p e n d i tu re s  in 
c a m p a ig n s  fo r  e le c te d  o f f ic e .

T h e  S ta te  in tro d u c e d  s u b s ta n t ia l  e v id e n c e  -  
d is c u s s e d  in P a r t  [* * 3 6 ]  II --  g e n e ra l ly  r e la tin g  to  
c o r ru p t io n  a n d  th e  a p p e a r a n c e  o f  c o r ru p t io n . S o m e  o f  th e  
S ta te 's  e v id e n c e  d is c u s s in g  b o th  e x p e n d i tu re s  a n d  
c o n tr ib u t io n s  c o n f irm s  th e  d is p r o p o r t io n a te  in f lu e n c e  o f  
c o rp o ra te  a n d  la b o r  u n io n  p a r t ic ip a t io n  re c o g n iz e d  in 
A u s tin .

F o r  e x a m p le ,  L a r ry  M a k in s o n  s ta te s  in O p e n  S ec re t*  
th a t th e  to p  f if ty  c o n tr ib u to r s  (n o t  in c lu d in g  p o lit ic a l  
p a r tie s )  d o n a te d  a b o u t  a  th ird  o f  th e  d o l la r s  r e c e iv e d  b y  
A la s k a  [* 6 1 0 ]  le g is la t iv e  c a n d id a te s  in  th e  1986 
e le c t io n . n 7 9  T h e s e  f if ty  c o n s is te d  o f  tw e n ty -o n e  
c o rp o ra t io n s ,  n in e  la b o r  a n io n s ,  e ig h t  P A C s  a n d  tra d e  
a s s o c ia t io n s ,  s ix  la w  a n d  lo b b y in g  f irm s , a n d  s ix  
in d iv id u a ls .  n 8 0

n 7 9  S ee  L a r iy  M a k in s o n , O p e n  S e c re ts  7 
(1 9 8 7 ) .

n 8 0  S e e  id . a t  9 .

F o rm e r  A la s k a  G o v e r n o r  S te v e  C o w p e r  a f f ie d  th a t 
u n d e r  th e  o ld  ru le s  " c o n tr ib u t io n s  w e re  b u n d le d  b y  

c o r p o ra t io n s  a n d  u n io n s  fro m  o f f ic e r s  a n d  e m p lo y e e s  
a s s o c ia te d  w ith  th e m  so  th a t  g r e a te r  a m o u n ts  w e re  g iv e n  
to  c a n d id a te s  th e r e b y  in c r e a s in g  th e  a m o u n t  g iv e n  to  a 
p a r t ic u la r  c a n d id a te  a n d  in c r e a s in g  th e  [* * 3 7 ]  in f lu e n c e  
o f  th e  c o re  c o n tr ib u to r ."  H e  a ls o  s ta te d  th a t  " th e s e  
b u s in e s s  e n t i t ie s  a re  g iv e n  a  s p e c ia l  a b il i ty  to  a c c u m u la te  
m o n e y  fo r  b u s in e s s  p u r p o s e s  . .. .  B e c a u s e  o f  th e  w e a lth  o f  
u n io n s  a n d  c o r p o ra t io n s ,  th e y  c a n  o b ta in  m o re  in f lu e n c e  
o v e r  e le c te d  o f f ic ia ls  th a n  th e  in d iv id u a ls  w h o  e le c t  
th e m ."

A n  A la s k a  P u b l ic  In te re s t  R e s e a rc h  G ro u p  
( A K P IR G )  r e p o r t  c la im e d  to  s h o w  th a t " b u s in e s s  
in te re s ts  c o n tro l  o v e r  h a l f  o f  c a m p a ig n  c o n tr ib u t io n s "  to  
c a n d id a te s .  n81 T h is  d id  n o t ,  th e  r e p o r t  s a id , c o n s id e r  
" th e  fa c t th a t  d o n a tio n s  to  p o l i t ic a l  p a r t ie s  a re  la rg e ly  
d o m in a te d  b y  b u s in e s s ."  n 8 2

n81 J a n e t  C a m p b e l l ,  T h e  B e s t  P o li tic ia n s
M o n e y  C a n  B u y  15 (1 9 9 5 ) .

n 8 2  Id .

A P O C  d a ta  s u p p o r te d  th e  d is p r o p o r t io n a te - in f lu e n c e  
th e o ry  b y  d e m o n s tr a t in g  th a t  th e  v a s t  m a jo r i ty  o f  
d o n a tio n s  to  th e  H o u s e  R e p u b lic a n  M a jo r i ty  F u n d  in
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1996  w a s  m a d e  b y  c o rp o ra t io n s ,  t r a d e  a s s o c ia t io n s ,  o r  
th e ir  P A C s .

In  1989  fo u r  o f  th e  f iv e  A P O C  m e m b e rs  s u p p o r te d  
b a n s  o n  c o n tr ib u t io n s  b y  P A C s , u n io n s , a n d  
c o rp o ra t io n s . T h e y  e x p la in e d  th e i r  s ta n c e  [* * 3 8 ]  u n d e r  
th e  th e o ry  th a t  " a p a r t  fro m  p o lit ic a l  p a r tie s ,  o n ly  th o se
w h o  m a y  v o te  s h o u ld  b e  e n ti t le d  to  c o n tr ib u te  to
c a n d id a te s "  to  m in im iz e  th e  a p p e a ra n c e  o f  " sp e c ia l  
in f lu e n c e "  b y  " s p e c ia l  in te re s ts ."

T h e  S ta te  in tro d u c e d  th e  p r o p o s e d  c a m p a ig n  f in a n c e  
in it ia tiv e  a n d  a f f id a v its  r e la t in g  to  th e  d r iv e  to  p la c e  it o n  
th e  b a llo t  in  1 9 9 6 . A s  n o te d  in  P a r t  II , th e  in itia tiv e  
c o n ta in e d  a f in d in g  th a t  " o rg a n iz e d  s p e c ia l  in te re s ts  a re  
re s p o n s ib le  fo r  r a is in g  a  s ig n if ic a n t  p o r t io n  o f  a ll 
c a m p a ig n  fu n d s , a n d  m a y  th e re b y  g a in  a n  u n d u e
in f lu e n c e  o v e r  c a m p a ig n s  a n d  e le c te d  o f f ic ia ls ,
p a r tic u la r ly  in c u m b e n ts ."  n 8 3

n 8 3  T h is  p e rc e p tio n  o f  th e  d a n g e r s  o f  u n d u e  
in f lu e n c e  is  r e in fo rc e d  b y  a  r e c e n t  s tu d y  o f  
fe d e ra l g o v e rn m e n t  w r i t te n  b y  C h a r le s  L e w is  a * J  
th e  C e n te r  fo r  P u b lic  In te g r i ty , in  T h e  B u y in g  o f  
th e  C o n g re s s ,  L e w is  d is c u s s e s  e x a m p le s  o f  a re a s  
in  w h ic h  m e m b e rs  o f  C o n g re s s  a c c e p te d  la rg e  
c o n tr ib u t io n s  a n d  r e s is te d  c o m p e l lin g  le g is la tio n  
th a t  w o u ld  h a v e  b e e n  c o s t ly  to  th e ir  c o n tr ib u to rs . 
S e e  C h a r le s  L e w is , T h e  B u y in g  o f  th e  C o n g re s s  
8 3 -1 0 4  ( fo o d  s a fe ty ) , 1 0 5 -2 5  ( to b a c c o ) ,  1 42-65  
(p h a rm a c e u t ic a ls ) ,  1 6 6 -8 3  (o c c u p a tio n a l  sa fe ty ) , 
1 8 4 -9 5  (a v ia tio n  s a fe ty ) ,  1 9 9 -2 1 8  (h e a lth  c a re ) , 
2 5 3 -6 6  ( te le c o m m u n ic a t io n s ) ,  2 8 5 -3 0 2  (.an titru st 
r e g u la tio n )  (1 9 9 8 ) .

[**391

N o  e v 'd e n c e  r e g a rd in g  b u s in e s s  c o rp o ra t io n s  se e m s  
n e c e s sa ry . W e  th in k  th e  re a s o n in g  u n d e r ly in g  A u s tin  
re so lv e d  th a t is su e  a s  a  m a t te r  o f  law . A n d  it is e q u a l ly  
c le a r  th a t  la b o r  o rg a n iz a t io n s  m a y  b e  b a r re d  fro m  
m a k in g  in d e p e n d e n t  e x p e n d i tu re s  in  c a n d id a te  
c a m p a ig n s , n 8 4  T h e  C o u r t  c o n s id e re d  a n d  u p h e ld  th e  
c o n s t itu t io n a lity  o f  th e  s e g re g a t io n  re q u ir e m e n ts  a s  th e y  
a p p lie d  to  la b o r  u n io n s . n 8 5  W e  th e re fo re  h o ld  th a t  th e  
S ta te  h a s  a  c o m p e l l in g  in te re s t  th a t  j u s t i f i e s  a p p ly in g  A S
1 5 .1 3 .1 3 5  to  b u s in e s s  c o rp o ra t io n s  a n d  la b o r  u n io n s .

2 . O th e r  n o n -g ro u p  e n ti t ie s

B u t th e  e v id e n c e  d is c u s s e d  a b o v e  a n d  in  P a r ts  II an d  
I I I .D  o f  th is  o p in io n  a n d  th e  o th e r  e v id e n c e  in tro d u c e d  in 
th e  s u p e r io r  c o u r t  d o e s  n o t  d i r e c t ly  e s ta b l is h  w h e th e r  A S
1 5 .1 3 .1 3 5  p e rm is s ib ly  m a y  b e  a p p lie d  to  e n ti t ie s  o th e r  
th a n  b u s in e s s  c o r p o ra t io n s  a n d  la b o r  u n io n s .

T h e  S u p re m e  C o u r t  |* * 4 0 |  a p p e a r s  to  h a v e  
r e c o g n iz e d  th a t u n io n s  a n d  c o ip o r a t io n s  a re  n o t th e  o n ly  
o rg a n iz a t io n s  p o te n t ia l ly  s u b je c t  to  t r e a tm e n t  d if fe re n t 
f ro m  th a t  a c c o rd e d  in d iv id u a ls .  In  F e d e ra l  E le c tio n  
C o m m 'n  v. N a t io n a l  [* 6 1 1 ]  R ig h t  to  W o rk  C o m m itte e , 
th e  C o u r t  n o te d  th a t  " th e re  is n o  r e a s o n  w h y  [th e  
g o v e rn m e n ta l  in te re s t  in  p r e v e n t in g  a c tu a l  c o r ru p tio n  a n d  
th e  a p p e a ra n c e  o f  c o r ru p t io n  o f  e le c te d  r e p re s e n ta t iv e s ]  
m a y  n o t  in  th is  c a s e  b e  a c c o m p lis h e d  b y  t r e a tin g  u n io n s , 
c o rp o ra t io n s ,  a n d  s im ila r  o rg a n iz a t io n s  d if f e re n tly  fro m  
in d iv id u a ls ."  n 8 6  In  M C F L , th e  C o u r t  n o te d  th a t 
c o r p o ra t io n s  a re  " b y  fa r  th e  m o s t  p ro m in e n t  e x a m p le  o f  
e n ti t ie s  th a t  e n jo y  le g a l a d v a n ta g e s  e n h a n c in g  th e ir  
a b il i ty  to  a c c u m u la te  w e a l th ."  n 8 7

n 8 6  Id. at 210-11 ( e m p h a s is  a d d e d ) .  

n 8 7  S e e  MCFL, 479 U.S. at 258 n .II .

A lth o u g h  A S  1 5 .1 3 .1 3 5  c le a r ly  in c lu d e s  
o rg a n iz a t io n s  th a t  a r e  n o t  b u s in e s s  c o r p o ra t io n s  o r  lab o r  
o rg a n iz a t io n s ,  th e  p a r t ie s  h a / e  n o t  m e a n in g fu lly  
d is c u s s e d  th e  d i f f e r e n c e s  in  th e  o rg a n iz a t io n a l  fo rm s  o f  
" n o n -g ro u p "  e n ti t ie s .  T h e  [ * * 4 I |  A la s k a  s ta tu te s  p e rm it  
v a r io u s  fo rm s  o f  u n in c o rp o ra te d  o rg a n iz a t io n s .  n 8 8  
S o m e , su c h  a s  l im ite d  p a r tn e r s h ip s ,  h a v e  m a n y  o f  th e  
a tt r ib u te s  o f  c o rp o ra t io n s .  A  g e n e ra l  p a r tn e r s h ip  o r  
lim ite d  l ia b ili ty  p a r tn e r s h ip  h a s  s o m e  o f  th e s e  a tt r ib u te s , 
i f  n o t p e rp e tu a l  life . T h e s e  o rg a n iz a t io n s ,  like  
c o rp o ra t io n s ,  c a n  a m a s s  la rg e  t r e a s u r ie s  f ro m  th e ir  
b u s in e s s  o p e ra t io n s  a n d  th e  c a p ita l  c o n tr ib u t io n s  o f  th e ir  
in v e s to rs . A n d  c o n tro l l in g  p a r tn e r s  o r  g e n e ra l  p a r tn e rs  
m ig h t  v o te  to  sp e n d  s o m e  o f  th e  b u s in e s s  tre a s u ry  to 
s u p p o r t  o r  o p p o s e  s ta te  e le c t io n  c a n d id a te s  o v e r  th e  
o b je c t io n s  o f  m in o r i ty  o r  l im ite d  p a r tn e r s ,  w h o , like  
c o rp o ra te  s h a re h o ld e r s ,  h a v e  a  s ta k e  in  th e  b u s in e s s  bu t 
n o  e f fe c t iv e  v o ic e .

n 8 4  S e e  2 U.S.C. j  44 ib (a )  (1 9 9 4 ) ;  MCFL, n 8 8  S e e , e .g ., A S  1 0 .5 0 .0 1 0  ( l im ite d  lia b ili ty
479 U.S. at 247-48. c o m p a n ie s ) ;  A S  3 2 .0 5 .0 1 0  (p a r tn e rs h ip s ) ;  A S

n 8 5  S e e  Federal Election Comm'n v. 3 2 .1 1 .0 1 0  ( l im ite d  p a r tn e r s h ip s ) .

National Right to Work Comm., 459 U.S. 197,
210, 74 L. Ed. 2d  364, 103 S. Ct. 552 (1982).
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S o m e  a s p e c ts  o f  th e  c o rp o ra te  fo rm  a re  u n iq u e , a s  
A u s tin  s e e m s  to  re c o g n iz e .  B u t w e  c o n c lu d e  th a t  th e  
c o rp o ra te  fo rm  is  n o t  d e te rm in a tiv e .  N o r  is s iz e  
d e te rm in a tiv e ,  b e c a u s e  th e  C o u r t  h a s  d e c l in e d  to  [* * 4 2 | 
d is t in g u ish  b e tw e e n  w id e ly -h e ld  a n d  c lo s e ly -h e ld  
c o rp o ra t io n s . n 8 9  E q u a lly  n o n -d e te rm in a tiv e  is  a c tu a l 
w e a lth , b e c a u s e  th e  C o u r t  h a s  re a s o n e d  th a t  it is th e  
p o te n tia l  fo r  u n fa ir  in f lu e n c e  th a t  ju s t i f i e s  r e g u la tio n . n 9 0  
F o r in s ta n c e ,  in  M C F L  th e  C o u r t  in v a l id a te d  an  
in d e p e n d e n t  e x p e n d i tu re  b a n  a s  it a p p lie d  to  a sm a ll ,  
n o n p ro f i t  c o rp o ra t io n  th a t  h a d  p u re ly  p o l it ic a l  p u rp o s e s .  
n91 T h e  C o u r t  r e a so n e d :

R e g u la tio n  o f  c o rp o ra te  p o l it ic a l  a c t iv i ty  th u s  h as 
re fle c te d  c o n c e rn  n o t  a b o u t  u s e  o f  th e  c o rp o ra te  fo rm  p e r  
se , b u t a b o u t  th e  p o te n tia l  fo r  u n fa ir  d e p lo y m e n t  o f  
w e a lth  fo r  p o l it ic a l  p u rp o s e s .  G ro u p s  s u c h  a s  M C F L , 
h o w e v e r , d o  n o t  p o s e  th a t  d a n g e r  o f  c o r ru p t io n . M C F L  
v n s  fo rm e d  to  d is s e m in a te  p o l i t ic a l  id e a s , n o t  to  a m a ss  
c a p ita l .  n 9 2

n 8 9  S e e  Austin, 494 U.S. at 661; National 
Right to Work Comm , 459 U.S. at 199, 2 /0-11  (a  
n o n p ro f i t  c o rp o ra t io n  w ith o u t  c a p ita l  s lo c k ) .

n 9 0  S e e  Austin, 494 U.S. at 661; National 
Right to Work Comm., 459 U.S. at 210  ("W e  
a c c e p t  C o n g re s s 's  j u d g m e n t  th a t  it is th e  p o te n tia l  
fo r s u c h  in f lu e n c e  th a t  d e m a n d s  r e g u la tio n ." ) .

n91 S e e  MCFL, 479 U.S. at 263. [* * 4 3 ]

n 9 2  Id. at 259.

W e  a g re e  w ith  A K C L U  th a t  A S  1 5 .1 3 .1 3 5  a s  w r itte n  
e m b ra c e s  " n o n -g ro u p "  e n ti t ie s  w h o s e  sp e e c h  m a y  n o t  be  
p e rm is s ib ly  r e s t r ic te d  b y  a n  e x p e n d i tu re  p ro h ib it io n .  n 9 3  
B u t w e  c a n n o t  fu l ly  r e s o lv e  th e  e x te n t  o f  a n y  s ta tu to ry  
o v e rb re a d th  in th is  a p p e a l  in c o n te x t  o f  p a r tic u la r  
o rg a n iz a t io n a l  fo rm s  o r  s p e c if ic  e n ti t ie s  o n  th e  b a s is  o f  
th e  a rg u m e n ts  a n d  r e c o rd  b e fo re  us.

n 9 3  I t  a p p e a rs  th a t  A P O C  re a d s  A S
1 5 .1 3 .1 3 5  in  a  m a n n e r  c o n s is te n t  w ith  M C F L , 
h o ld in g  th a t  th e  R e p u b lic a n  P a r ty  o f  A la s k a  is  n o t 
su b je c t  to  th e  c o rp o ra te  p ro h ib it io n s  o f  A S  
1 5 .1 3 .0 7 4 ( 0  (p ro h ib it in g  p o lit ic a l  c o n tr ib u t io n s  
b y  c o rp o ra t io n s ) .  T h e  A P O C  h a s  h e ld  th a t  th e  
R e p u b lic a n  P a r ty  o f  A la s k a ,  n o tw ith s ta n d in g  its 
c o rp o ra te  s ta tu s ,  is a  p o l it ic a l  p a r ty . S e e  A P O C  
A d v is o ry  O p in io n  A O  9 7 -0 8 b -C D  ( a p p ro v e d  
N o v e m b e r  5 , 199 7 ).

W e  d e c l in e  to  s t r ik e  d o w n  th e  s ta tu te  o n  th e  th eo ry  
th e  e x p e n d i tu re  b a n  is  o v e r b r o a d  a s  w r i t te n . W e c h o o se  
in s te a d  to  [* * 4 4 ]  re a d  th e  s ta tu te  n a r ro w ly  in o r d e r  to  
p r e v e n t  it f ro m  a p p ly in g  to  " n o n -g ro u p "  e n ti t ie s  w h o se  
s p e e c h  is  c o n s t i tu t io n a l ly  p ro te c te d .  n 9 4  E n ti t ie s  w h ic h  
a re  n e i th e r  la b o r  u n io n s  n o r  [* 6 1 2 ]  c o rp o ra t io n s  a re  
s u b je c t  to  e x p e n d i tu re  b a n s  o n ly  to  th e  e x te n t  th e y  a re  
w ith in  th e  c la s s  o f  o r g a n iz a t io n s  p o te n t ia l ly  a b le  to  
a m a s s  g re a t  w e a lth  th ro u g h  s ta te - c r e a te d  a d v a n ta g e s .  n 9 5  
W e  th e re fo re  r e a d  A S  1 5 .1 3 .1 3 5  in a c c o rd a n c e  w ith  th e  
th re e  c o n d it io n s  A u s tin  d is c u s s e d  in  d e s c r ib in g  th e  
M C F L  e x c e p tio n . T h u s ,  e n t i t ie s  m u s t  b e  e x e m p te d  fro m  
A S  1 5 .1 3 .1 3 5 's  b a n  i f  (1 )  th e y  c a n n o t  p a r tic ip a te  in 
b u s in e s s  a c t iv i t ie s ,  (2 )  th e y  h a v e  n o  s h a re h o ld e rs  w h o  
h a v e  a  c la im  o n  c o r p o ra te  e a m in g s ,  a n d  (3 )  th e y  a re  
in d e p e n d e n t  f ro m  th e  in f lu e n c e  o f  b u s in e s s  c o rp o ra t io n s .  
n 9 6

n 9 4  S e e  Boniour  v. Bonjour, 592 P.2d  1233, 
1237 (Alaska 1979); Goltschalk  v, State, 575 
P.2d  289, 295 (Alaska 1978).

n 9 5  S e e  Austin, 494 U.S. at 659.

n 9 6  S e e  Federal Election Comm'n \>. 
Survival Educ. Fund, 65 F. 3d 285, 291 (2d Cir. 
1995) ( c i t in g  Austin, 494 U.S. at 662-64).

[* * 4 5 ]

A k C L U  a s s e r ts  th a t  e x e m p tio n s  m a y  n o t  b e  
su f f ic ie n t  to  a v o id  c h i l l in g  s p e e c h  b e c a u s e  e v e n  e n ti t ie s  
th a t  m e e t  th e s e  c r i te r ia  fo r  e x e m p tio n  m ig h t  b e  a f ra id  to  
m a k e  e x p e n d i tu re s  fo r  f e a r  o f  p ro s e c u t io n . B u t w e  
c o n c lu d e  th a t  th o s e  c r i te r ia ,  a p p ro v e d  b y  th e  S u p re m e  
C o u r t ,  a r e  s u f f ic ie n tly  d e f in i te  to  p ro v id e  m e a n in g fu l  
g u id a n c e  to  w o u ld -b e  c o n tr ib u to r s .  W e  a ls o  th in k  it w ise  
to  r e s o lv e  th e  u l t im a te  b o u n d a r ie s  o f  th is  s ta tu to ry  
p ro h ib it io n  in  th e  c o n te x t  o f  le g a l c h a l le n g e s  a s s e r t in g  
s p e c if ic  fa c ts  c o n c e r n in g  p a r t ic u la r  o rg a n iz a t io n s  o r  
ty p e s  o f  o rg a n iz a t io n s .

T h is  n a r ro w e d  c o n s t r u c t io n  o f  th e  p r o h ib it io n  le a v e s  
a m p le  ro o m  fo r  in d iv id u a ls  in v o lv e d  in  o rg a n iz a t io n s  to  
e n g a g e  in  p o lit ic a l  s p e e c h .

A k C L U  a rg u e s ,  in  e s s e n c e ,  th a t  th is  p ro h ib it io n ,  in 
c o n ju n c t io n  w ith  o th e r  p r o v is io n s  - -  su c h  a s  A S  
1 5 .1 3 .0 7 4 (f )  - -  le a v e s  a f fe c te d  e n ti t ie s  w ith  n o  a v e n u e s  
fo r  p o l i t ic a l  s p e e c h . It s u g g e s ts  th a t  th e re  is  no  
o p p o r tu n ity  fo r  s u c h  e n t i t ie s  to  e s ta b lish  s e g re g a te d  
fu n d s , in  c o m p a r is o n  w ith  th e  M ic h ig a n  s ta tu te  d is c u s s e d  
in A u s tin .  I t  c la im s  th a t  th e s e  r e s t r a in ts  o n  in d e p e n d e n t  
e x p e n d i tu re s  a n d  c a n d id a te  c o n tr ib u t io n s  a re  fa r  m o re  
re s t r ic t iv e  th a n  th o s e  im p o s e d  b y  fe d e ra l law , w h ic h  it 
n o te s  p e r m i ts  [* * 4 6 ]  c o r p o ra t io n s  a n d  o th e r  e n ti t ie s  to
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m a k e  u n l im ite d  c o n tr ib u t io n s  to  a  p o l i t ic a l  p a r ty  fo r u se  
in g e n e ra l  p a r ty  a c t iv it ie s .  n 9 7  T h e  A la sk a  S ta te  
C h a m b e r  o f  C o m m e rc e  n o te s  th a t  th e  M ic h ig a n  s ta tu te  
p e rm it te d  c o rp o ra t io n s  to  fo rm  P A C s.

n 9 7  F e d e ra l  law  b a rs  c o n tr ib u t io n s  o r  
e x p e n d i tu re s  by  c o rp o ra t io n s  " in  c o n n e c tio n  
w ith "  fe d e ra l e le c t io n s .  S e e  2 U.S.C. §  441b(a). 
T h is  im p lie d ly  le a v e s  ro o m  fo r  c o rp o ra t io n s  to  
g iv e  p a r tie s  c o n tr ib u t io n s  n o t  " in  c o n n e c tio n  
w ith "  p a r tic u la r  c a n d id a te s  o r  e le c t io n s . C f. 2 
U.S.C. §  441b{b )(2 )  (p e rm it tin g  n o n p a r tis a n
re g is tra tio n  a n d  g e t-o u t- th e -v o te  c a m p a ig n s  b y  
c o rp o ra t io n s  a im e d  a t a s s o c ia te d  in d iv id u a ls ) .

B u t  in  o u r  v iew , n o th in g  p re v e n ts  in d iv id u a l 
o rg a n iz e rs  o f  n o n -g ro u p  e n ti t ie s  f ro m  e ith e r  fo rm in g  a  
"g ro u p "  to  c o lle c t  c o n tr ib u tio n s  a n d  m a k e  e x p e n d itu re s ,  
o r  s o l ic i t in g  in d iv id u a l  c o n tr ib u t io n s  f ro m  o th e r  
m e m b e rs  w i th o u t  re ly in g  o n  ,Te a3 u ry  fu n d s . F u r th e r , it 
a p p e a rs  th a t  n o n -g ro u p  e n t  .ies m a y  c o m m u n ic a te  th e ir  
e n d o rs e m e n ts  to  th e ir  e m p lo y e e s  o r  m e m b e rs .  n 9 8  T h e  
S ta te  [* * 4 7 ] a ls o  c o n te n d s  th a t  b e c a u s e  o rg a n iz e d  
e n ti t ie s  m e e t  th e  d e f in i t io n  o f  " p e rso n "  in  A S  
0 1 .1 0 .0 6 0 (8 ) ,  th e y  m a y  m a k e  c o n tr ib u t io n s  a n d  
e x p e n d i tu re s  fo r  b a llo t  p ro p o s i t io n s  o r  q u e s t io n s  e v en  
th o u g h  th e y  m a y  n o t  m a k e  th e m  fo r  o r  a g a in s t  c a n d id a te s  
u n d e r  A S  1 5 .1 3 .1 3 5  a n d  A S  1 5 .1 3 .0 6 5 .

n 9 8  2  A  A C  5 0 .3 1 3 (1  ) (4 )  p ro v id e s  th a t  th e  
fo l lo w in g  d o e s  n o t  c o n s t itu te  a  " c o n tr ib u tio n "  
u n d e r  2  A  A C  5 0 .3 1 0 - .4 0 5 :

a  p a y m e n t  m a d e  b y  a  b u s in e s s , c o rp o ra t io n , tra d e  
a s so c ia t io n , la b o r  o rg a n iz a t io n , o r  o th e r  
o r g a n iz a t io n  n o t  o rg a n iz e d  p r im a r i ly  to  in f lu e n c e  
e le c t io n s  to  c o m m u n ic a te  d i r e c tly  w ith  its 
m e m b e rs  o r  e m p lo y e e s ,  o r  th e ir  fa m ilie s , o n  a n y  
s u b je c t ,  i f  th e  c o m m u n ic a tio n  is o f  th e  sa m e  
fo rm a t a n d  n a tu re  u se d  b y  th e  o r g a n iz a t io n  w h e n  
it h a s  c o m m u n ic a te d  in  th e  p a s t  o n  n o n p o lit ic a l  
su b je c ts ,  d o e s  n o t  re q u e s t  m e m b e rs  o r  th e ir  
fa m il ie s  to  d o  a n y th in g  o th e r  th a n  e x e rc is e  th e  
r ig h t to  v o te ,  a n d  d o e s  n o t  s o l ic i t  in d iv id u a l 
c o n tr ib u t io n s  to  a  c le a r ly  id e n tif ie d  c a n d id a te  o r  
g ro u p  c h o s e n  b y  th e  o rg a n iz a t io n  ....

S e e  a ls o  J. K o h o u t, A P O C  A d v is o ry  O p in io n  A O  
9 7 -2 0 -C D  (a p p ro v e d  Ju n e  2 4 , 19 9 8 ).

|**48j

W e  n o te  to o  th a t th e  o n ly  r e m e d y  a  d is s id e n t  
p a r t ic ip a n t  m a y  h a v e  in  su c h  b u s in e s s  e n ti t ie s ,  r e g a rd le s s  
o f  th e ir  s iz e , w h e n  d is a g re e in g  w ith  u se  o f  th e  e n ti ty ’s 
w e a lth  fo r p o lit ic a l  s p e e c h , is p o te n t ia l ly  ru in o u s :  
w ith d ra w a l f ro m  th e  o rg a n iz a t io n . In  N a t io n a l  R ig h t  to  
W o rk  C o m m itte e ,  th e  C o u r t  u p h e ld  a  s ta tu te  b a r r in g  
c o n tr ib u t io n s  o r  e x p e n d i tu re s  b y  c o rp o ra t io n s ,  la b o r  
u n io n s , a n d  n a tio n a l  [* 6 1 3 ]  b a n k s  in  c o n n e c tio n  w ith  
fe d e ra l e le c t io n s ,  in  p a r t  b e c a u se  it p r o te c te d  in d iv id u a  
w h o  h a v e  p a id  m o n e y  in to  th e  e n t i ty  fo r  p u rp o s e s  " o th e r  
th a n  th e  s u p p o r t  o f  c a n d id a te s  f ro m  h a v in g  th a t m o n e y  
u se d  to  s u p p o r t  p o l it ic a l  c a n d id a te s  to  w h o m  th e y  m a y  b e  
o p p o s e d ."  n 9 9  In  A u s tin ,  th e  C o u r t  n o te d  th a t  b e c a u s e  
m e m b e rs  h a v e  a  s ig n if ic a n t  in c e n t iv e  to  c o n tin u e  th e ir  
f in a n c ia l  s u p p o r t  fo r  th e  M ic h ig a n  S ta te  C h a m b e r  
w h a te v e r  th e i r  o p in io n  o f  its  p o l i t ic a l  a g e n d a ,  d is c lo s u re  
w ill n o t  e n s u re  th a t  th e  fu n d s  in  th e  C h a m b e r 's  trea su ry ' 
c o r re s p o n d  to  m e m b e rs ' s u p p o r t  fo r  its  id e a s . nIGO

n 9 9  Nai onal Right to  Work Committee, 459 
U.S. at 208. S r . '  a ls o  2 U.S.C. §  441b; MCFL, 
479 U.S. at _64  ( d is c u s s in g  th e  im p o r ta n c e  o f  
e n s u r in g  th a t  p e r s o n s  c o n n e c te d  w ith  th e  
o r g a n iz a t io n  "w ill h a v e  n o  e c o n o m ic  d is in c e n tiv e  
fo r  d is s o c ia t in g  w ith  it i f  th e y  d is a g re e  w ith  its 
p o l it ic a l  a c t iv ity ." ) .  [* * 4 9 ]

nlO O  S e e  Austin, 494 U.S. at 663 n.2.

B e c a u s e  th e  e x p e n d i tu re  b a n  s e rv e s  a ll th e s e  m y r ia d  
p u rp o s e s  in a  n a r ro w ly  ta i lo re d  fa sh io n , w e  re v e rs e  th e  
s u p e r io r  c o u r t 's  in v a l id a t io n  o f  A S  1 5 .1 3 .1 3 5 .

D . C o n tr ib u t io n  R e s tr ic t io n s

1. C o n tr ib u t io n  b a n s

a. B a n s  o n  c o n tr ib u t io n s  b v  " n o n -g ro u p "  e n ti t ie s ;  A S  
1 5 .1 3 .0 7 4 (f )

T h e  A c t p ro h ib its  a  " c o r p o ra t io n ,  c o m p a n y , 
p a r tn e rs h ip ,  firm , a s s o c ia t io n ,  o rg a n iz a t io n ,  b u s in e s s  
tru s t  o r  s u re ty ,  n lO l  [o r]  la b o r  u n io n "  f ro m  c o n tr ib u t in g  
to  a  c a n d id a te  o r  "g ro u p ."  n  102

n lO l  T h e  o r ig in  a n d  p u r p o s e  o f  th e  re fe re n c e  
to  " s u re ty "  is u n c e r ta in .  A  " s u re ty "  is  " [a ]  p e rso n  
w h o  is p r im a r i ly  l ia b le  fo r  p a y m e n t  o f  d e b t  o r  
p e r fo rm a n c e  o f  o b l ig a t io n  o f  a n o th e r ."  B la c k 's  
L a w  D ic t io n a ry  1441 (6 th  e d . 1 9 9 0 ). It is  n o t 
o b v io u s  h o w  s u re ty s h ip  r e la te s  to  c a m p a ig n  
f in a n c e .

T h e  S ta te  s u g g e s ts  th a t  " s u re ty "  w a s  
in a d v e r te n t ly  s u b s t i tu te d  fo r  " s o c ie ty ,"  a  te rm
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w h ic h  a p p e a r s  in  A S  0 1 .1 0 .0 6 0 (8 ) .  F o u r  s ta tu te s  
c o n ta in  e q u iv a le n t  l is ts  w h ic h  in c lu d e  " s o c ie ty "  
b u t  n o t  " s u re ty ."  S e e  A S  0 1 .1 0 .0 6 0 (8 )  (g e n e ra l 
lis t o f  s ta tu to ry  d e f in i t io n s ) ;  A S  1 6 .4 3 .9 9 0 (5 )  
( c o m m e rc ia l  f ish e r ie s ) ;  A S  3 0 .1 3 .9 0 0 (5 )  
( re g io n a l  re s o u rc e  d e v e lo p m e n t  a u th o r i t ie s ) ;  A S  
3 0 .1 7 .9 0 0 (7 )  (A d a k  R e u se  A u th o r i ty ) .

S u th e r la n d  S ta tu to ry  C o n s tru c tio n  s ta te s  th a t 
" i f  th e  l ite ra l  im p o r t  o f  th e  te x t o f  a n  a c t is 
in c o n s is te n t  w ith  th e  le g is la tiv e  m e a n in g  o r  
in te n t , o r  su c h  in te rp re ta tio n  le a d s  to  a b su rd  
r e s u l ts ,"  c o u r ts  w ill o r d in a r i ly  m o d ify  th e  s ta tu te  
to  c o m p o r t  w ith  le g is la tiv e  in te n t.  N o rm a n  J. 
S in g e r , S u th e r la n d  S ta tu to ry  C o n s tru c tio n  § 
4 6 .0 7  (5 th  ed . 1 9 9 2 ). W e  a g re e d  v i t h  th a t 
p ro p o s i t io n  w h e n  w e  h e ld  th a t  " to  c o n s tru e  
s ta tu te s  s o  a s  to  a v o id  r e s u l ts  g la r in g ly  a b s u rd  h a s  
lo n g  b e e n  a  ju d ic ia l  fu n c tio n ."  Sherman  v. 
Holiday Constr. Co., 435 P .2d 16, 19 (1967) 
( q u o t in g  Armstrong Paint & Varnish Works v. 
Nu-Enamel Corp., 305 U.S. 315, 332-33, 83 L. 
Ed. 195, 59 S. Ct. 191 (1938)). B u t  fo r  p u rp o se s  
o f  th e  p r e s e n t  a p p e a l  it is  n o t  n e c e s s a ry  to  d e c id e  

w h e th e r  A S  1 5 .1 3 .0 7 4 ( 0  a p p lie s  to  a  " su re ty "  o r  
a  " s o c ie ty ."  [**50]

n l 0 2  A S  1 5 .1 3 .0 7 4 (0  p ro v id e s :  "A
c o rp o ra t io n ,  c o m p a n y , p a r tn e rs h ip ,  firm , 
a s s o c ia t io n , o rg a n iz a t io n , b u s in e s s  t ru s t  o r  su re ty , 
la b o r  u n io n , o r  p u b l ic ly  fu n d e d  e n ti ty  th a t d o e s  
n o t  s a t is fy  th e  d e f in i t io n  o f  g ro u p  in  A S  
1 5 .1 3 .4 0 0  m a y  n o t  m a k e  a c o n tr ib u t io n  to  a  
c a n d id a te  o r  g ro u p ."

T h is  o u tr ig h t  b a n  o n  c o n tr ib u t io n s  d ire c tly  
im p lic a te s  b o th  p o lit ic a l  sp e e c h  r ig h ts  a n d  a s s o c ia t io n a l  
r ig h ts  o f  w o u ld -b e  c o n tr ib u to rs .

B u t, in l ig h t  o f  th e  fa c ts  d is c u s s e d  in P a r t  II a n d  
I II .C , w e  h o ld  th a t  A la s k a  h a s  a  s u b s ta n t ia l  g o v e rn m e n ta l  
in te re s t in  c a m p a ig n  f in a n c e  re fo rm  th a t  j u s t i f i e s  so m e  
re s tr ic tio n  o n  F irs t  A m e n d m e n t  f re e d o m s . W e  c o n c lu d e  
thr*  th e  c o n s id e ia t io n s  w h ic h  ju s t i f y  th e  b a n  on 
in d e p e n d e n t  e x p e n d i tu re s  b y  " n o n -g ro u p "  e n ti t ie s  (se e  
P a r t  II I .C )  a ls o  j u s t i f y  th is  c o n tr ib u t io n  b a n .

A s  w e  n o te d  in  P a r t  I I I .C .2 ,  th e  l is t  o f  " n o n -g ro u p "  
e n ti t ie s  s u b je c t  to  th e  b a n  is  o v e rb ro a d , a n d  m u s t b e  re a d  
in a  m a n n e r  c o n s is te n t  w ith  th e  c o n s t itu t io n . W e  a g a in  
a g re e  w ith  th e  S ta te 's  a rg u m e n t  th a t  s u c h  b a n s  a re  
p o te n t ia l ly  v a lid  fo r  re a s o n s  d is c u s s e d  in A u s tin ; th e  
" s ta te -c re a te d  a d v a n ta g e s "  o f  th e  c o rp o ra te  |* * 5 1 ]  fo rm  
c re a te  "a n  u n fa ir  a d v a n ta g e  in  th e  p o l it ic a l  m a rk e tp la c e ."  
n 103 O rg a n iz a t io n s  th a t  d o  n o t  b e n e f i t  f ro m  su c h  
a d v a n ta g e s  --  m o s t  c le a r ly ,  e n ti t ie s  lik e  M C F L  n 104 —

a re  n o t  s u b je c t  to  su c h  r e s t r ic t io n s .  E n ti t ie s  w h ic h  a re  
n e i th e r  la b o r  u n io n s  n o r  c o r p o ra t io n s  a re  s u b je c t  to  
c o n tr ib u t io n  b a n s  o n ly  to  th e  e x te n t  th e y  a re  w ith in  th e  
c la s s  o f  o rg a n iz a t io n s  [*614] p o te n t ia l ly  a b le  to  a m a ss  
g re a t  w e a lth  th ro u g h  s ta te -c re a te d  a d v a n ta g e s .  n l 0 5  W e 
b e lie v e  th e  p e rm is s ib le  s c o p e  o f  th e s e  b a n s  is  b e s t 
d e te rm in e d  in  c o n te x t  o f  fa c t-  a n d  c la s s - s p e c if ic  
l it ig a t io n , n l 0 6  e s p e c ia l ly  g iv e n  th e  la c k  o f  b r ie f in g  o n  
th e  is su e  h e re . W e  th e re fo re  d o  n o t  n o w  a t te m p t  to  lis t 
w h ic h  ty p e s  o f  e n ti t ie s  th e  s ta tu te  m a y  p e rm is s ib ly  a ffe c t.  
n l 0 7

n l 0 3  Austin, 494 U.S. at 659 ( c ita t io n s  
o m itte d ) .

n l 0 4  S e e  MCFL, 479 U.S. at 259.

n l 0 5  S e e  s u p ra  P a r t  I I I .C . S e e  a ls o  Survival 
Educ. Fund, 65 F. 3 d  at 291.

n l 0 6  S e e  Trustees fo r  Alaska  v. State, 736 
P.2d 324, 329 (Alaska 1987) ( " s ta n d in g  m a y  be  
d e n ie d  i f  th e r e  is  a  p la in t i f f  m o re  d ir e c t ly  a f fe c te d  
b y  th e  c h a l le n g e d  c o n d u c t  in q u e s t io n  w h o  h as  
[b ro u g h t]  o r  is  l ik e ly  to  b r in g  s u i t" ) ;  s e e  a ls o  San 
Francisco Drydock, Inc. v. Dalton, 131 F .3d 776, 
778 (9th Cir. 1997) ( n o t in g  th a t  it is  a p p e lla te  
c o u r t 's  " o b lig a t io n  to  b e  s u re  th a t  s ta n d in g  e x is ts  
a n d  to  ra is e ,  s u a  s p o n te  i f  n e e d  b e , a n y  
d e f ic ie n c y " ) .  [**52]

n l 0 7  A S  1 5 .1 3 .0 7 4 ( f )  a ls o  b a n s  
c o n tr ib u t io n s  b y  a  " p u b l ic ly  fu n d e d  e n ti ty ."  T h is  
p ro v is io n  p o te n t ia l ly  im p l ic a te s  th e  
" u n c o n s t i tu t io n a l  c o n d it io n s "  d o c tr in e .  B u t n o  
p a r ty  d is c u s s e s  th e  is s u e  h e re  o r  th e  s e m in a l  c a se , 
Rust v. Sullivan, 500 U.S. 173, 114 L. Ed. 2d  233, 
1 1 1 S . Ct. 1759 (1991), in  w h ic h  th e  S u p re m e  
C o u r t  u p h e ld  a  s p e e c h  re g u la t io n  a s  a  v a lid  
c o n d it io n  o n  fe d e ra l  fu n d in g , a n d  d is t in g u is h e d  
b e t ' e e n  a  p e rm is s ib le  w i th h e ld  s u b s id y  a n d  an  
im p e rm is s ib le  fo rc e d  s i le n c e .  S e e  id. at 194, 196.

W e  th e re fo re  d o  n o t  c o n s id e r  w h e th e r  th is  
s e c tio n  s im p ly  b a n s  th e  u se  o f  g o v e rn m e n t  fu n d s , 
o r  c o m p f te ly  b a n s  c a m p a ig n - re la te d  p o lit ic a l  
sp e e c h .

A k C L U  a n d  th e  C h a m b e r  b o th  c o n te n d  th a t  '.he 
r e s t r ic t io n s  o n  c o n tr ib u t io n s  a n d  e x p e n d i tu re s  b y  
c o rp o ra t io n s  a n d  la b o r  u n io n s ,  c o n s id e re d  to g e th e r ,  a re  
so  e x tr e m e  a s  to  c o n s t i tu te  b a n s  o n  is su e  a d v o c a c y . W e 
d is a g re e .  A la s k a  S ta tu te  1 5 .1 3 .1 3 5  (u n d e r  o u r  re s tr ic te d  
in te rp re ta tio n )  b a rs  c o r p o ra t io n s  a n d  c o rp o ra t io n - l ik e  
e n ti t ie s  o n ly  f ro m  m a k in g  " in d e p e n d e n t  e x p e n d i tu re [ s ]  
s u p p o r t in g  o r  o p p o s in g  a  c a n d id a te  fo r  e le c t io n  to  p u b lic
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o ff ic e ."  U n d e r  th is  ru le ,  i f  " e x p lic it  w o rd s  o f  a d v o c a c y  o f  
|* * 5 3 ]  e le c t io n  o r  d e fe a t  o f  a  c le a r ly  id e n tif ie d  
c a n d id a te "  n l 0 8  a re  re q u ire d  to  s h o w  su p p o r t  o r  
o p p o s i t io n ,  is su e  a d v o c a c y  w ill  n o t  b e  a f fe c te d  b y  th e  
A c t. W e  th e re fo re  r e je c t  A k C L U 's  a rg u m e n t  th a t  A u s tin  
m u s t  b e  re a d  n a r ro w ly  a n d  th a t  th e  S ta te  h a s  o f fe re d  n o  
e v id e n c e  j u s t i f y in g  th e  c o n tr ib u t io n  ban .

n l 0 8  Federal Election Comm'n v. Christian 
Action Network, 110 F .3d 1049, 1062 (4th Cir.
1997) (q u o t in g  Buckley. 424 U.S. at 80).

W e  a ls o  re je c t  th e  C h a m b e r 's  a s s e r t io n  th a t  th e  b an  
is  o v e rb ro a d  b e c a u se  it in c lu d e s  o rg a n iz a t io n s  th a t  a re  
n o t  w e a lth y . B e c a u s e  it is th e  p o te n tia l  fo r  c o r ru p t io n  o r  
th e  a p p e a ra n c e  o f  c o r ru p t io n  th a t  j u s t i f i e s  th e  re s tra in t,  
th e  a c tu a l  w e a lth  o f  a  g iv e n  o r g a n iz a t io n  is i r re le v a n t . It 
is e n o u g h  th a t th e  e n ti ty  o p e ra te  in  a  fo rm  w h ic h  h a s  
b e n e f l t te d  fro m  " s ta te - c re a te d  a d v a n ta g e s "  th a t  g iv e  it 
" an  u n fa ir  a d v a n ta g e  in  th e  p o l i t ic a l  m a rk e tp la c e ."  n l 0 9

N 1 0 9  A u s tin ,  4 9 4  U .S . a t  6 5 9 .

[* * 5 4 ]

b. R e s tr ic t io n s  o n  c o n tr ib u t io n s  b j  n o n re s id e n ts ;  A S  
1 5 .1 3 .0 7 2 (a ) , (e ), ( 0

A la sk a  S ta tu te  1 5 .1 3 .0 7 2  p ro h ib its  a  c a n d id a te ,  
g ro u p , o r  p o lit ic a l  p a r ty  f ro m  s o l ic i t in g  o r  a c c e p tin g  
c o n tr ib u t io n s  fro m  n o n re s id e n t  in d iv id u a ls  e x c e p t  to  th e  
e x te n t  th a t  a ll th e  c o n tr ib u t io n s  r e c e iv e d  fro m  
n o n re s id e n ts  d o  n o t  e x c e e d  s p e c if ie d  l im its , n l  10 It a lso  
p ro h ib its  a  c a n d id a te  f ro m  s o l ic i t in g  o r  a c c e p t in g  a n y  
c o n tr ib u t io n s  f ro m  a  g ro u p  w h ic h  is  o rg a n iz e d  u n d e r  th e  
law s  o f  a n o th e r  [* 6 1 5 ]  s ta te , w h ic h  is re s id e n t  in 
a n o th e r  s ta te ,  o r  w h o s e  p a r t ic ip a n ts  a re  n o t A la sk a  
r e s id e n ts  w h e n  th e  c o n tr ib u t io n  is  m a d e , n i l  I 
C o n s e q u e n tly ,  n o n r e s id e n t  in d iv id u a ls  m a y  m a k e  
c o n tr ib u t io n s  to  a  c a n d id a te  s u b je c t  to  th e  s l id in g  
l im ita t io n s  o f  A S  1 5 .1 3 .0 7 2 (e )  a n d  to  a  g ro u p  o r  p o lit ic a l 
p a r ty  s u b je c t  to  th e  te n -p e rc e n t  l im ita t io n  o f  A S  
1 5 .1 3 .0 7 2 (f ) ;  n o n re s id e n t  g r o u p s  m a y  m a k e  no  
c o n tr ib u t io n s  a t  a ll .  N o n re s id e n t  in d iv id u a ls  a n d  g ro u p s  
m a y  m a k e  u n l im ite d  in d e p e n d e n t  e x p e n d i tu re s .

n l  10 A S  15.13 0 7 2 (a ) (2 )  p ro h ib its  a
c a n d id a te  f ro m  soli< i tin g  o r  a c c e p t in g  a  
c o n tr ib u t io n  fro m  "an  in d iv id u a l  w h o  is n o t  a  
r e s id e n t  o f  th e  s ta te  a t  th e  t im e  th e  c o n tr ib u t io n  is 
m a d e , e x c e p t  a s  p ro v id e d  in (e )  o f  th is  s e c tio n ."

A S  1 5 .1 3 .0 7 2 (e )  p e rm its  a  c a n d id a te  to  
s o l ic i t  a n d  a c c e p t  c o n tr ib u t io n s  f ro m  n o n re s id e n t  
in d iv id u a ls  i f  th e  a m o u n ts  c o n tr ib u te d  b y  th e  
n o n re s id e n t  i n d iv u ’ j a l s  d o  n o t  e x c e e d :  " (1 )  S 
2 0 .0 0 0 ,  i f  th e  c a n d id a te  ... i s  s e e k in g  th e  o f f ic e  o f  
g o v e r n o r  o r  l ie u te n a n t  g o v e rn o r ;  (2 )  S 5 ,0 0 0 , i f  
th e  c a n d id a te  ... is s e e k in g  tl. "fice o f  s ta te  
s e n a to r ;  (3 )  $  3 ,0 0 0 , i f  th e  c a n d id a te  ... is s e e k in g  
th e  o f f ic e  o f  s ta te  r e p re s e n ta t iv e  o r  m u n ic ip a l  o r 
o th e r  o f f ic e ."

A S  1 5 .1 3 .0 7 2 ( 0  a p p lie s  a  te n -p e rc e n t  
l im ita t io n  o n  c o n tr ib u t io n s  b y  n o n re s id e n t  
in d iv id u a ls  to  g r o u p s  o r  p o l it ic a l  p a r tie s :

A  g ro u p  o r  p o l i t ic a l  p a r ty  m a y  s o l ic i t  o r  a c c e p t  
c o n tr ib u t io n s  f ro m  a n  in d iv id u a l  w h o  is  n o t  a 
re s id e n t  o f  th e  s ta te  a t  th e  t im e  th e  c o n tr ib u t io n  is 
m a d e , b u t  th e  a m o u n ts  a c c e p te d  fro m  in d iv id u a ls  
w h o  a re  n o t  r e s id e n ts  m a y  n o t  e x c e e d  10 p e rc e n t  
o f  to ta l  c o n tr ib u t io n s  m a d e  to  th e  g ro u p  o r  
p o l it ic a l  p a r ty  d u r in g  th e  c a le n d a r  o r  g ro u p  y e a r  
in w h ic h  th e  c o n tr ib u t io n s  a re  re c e iv e d .

[* * 5 5 ]

n l  1 1 A S  1 5 .1 3 .0 7 2 (a ) (3 )  p ro h ib its  a 
c a n d id a te  f ro m  s o l ic i t in g  o r  a c c e p t in g  a 
c o n tr ib u t io n  f ro m  " a  g ro u p  o rg a n iz e d  u n d e r  th e  
la w s  o f  a n o th e r  s ta te ,  r e s id e n t  in a n o th e r  s ta te ,  o r  
w h o s e  p a r t ic ip a n ts  a re  n o t  r e s id e n ts  o f  th is  s ta te  
a t  th e  t im e  th e  c o n tr ib u t io n  is m a d e ."

T h e s e  r e s t r ic t io n s  o n  th e  s p e e c h  o f  n o n re s id e n ts  
m u s t  m e e t  th e  " n a r ro w ly  ta i lo r e d - c o m p e l l in g  in te re s t"  
te s t  d is c u s s e d  in  P a r t  I I I .B . In  ju s t i f i c a t io n ,  th e  S ta te  
a rg u e s  th a t  th e s e  r e s t r ic t io n s  " p re v e n t  n o n re s id e n ts  f ro m  
d o m in a t in g  th e  p ro c e s s ,"  a n d  th a t  " b y  r e s t r ic t in g  th e  
in f lu e n c e  o f  n o n re s id e n ts  ... th e  r e fo rm s  p ro m o te  th e  
v a lid  s ta te  g o a l o f  e n c o u r a g in g  v o te r  p a r t ic ip a t io n  in 
c a m p a ig n s ."  T h e  S ta te  re fe r s  u s  to  n o  s p e c if ic  e v id e n c e  
o f  c o r ru p t io n  o r  th e  a p p e a r a n c e  o f  c o r ru p t io n  c a u s e d  b y  
o u t-o f - s ta te  c o n tr ib u t io n s ,  a n d  d o e s  n o t  c o n te n d  th a t  q u id  
p ro  q u o  c o r ru p t io n  j u s t i f i e s  th e s e  r e s t ra in ts .

A p p l ic a b le  to  th is  is su e  is 'h e  g e n e ra l  e v id e n c e  o f  
th e  in f lu e n c e  o f  m o n e y  a n d  p o l it ic a l  s y s te m  c o r ru p tio n  
a n d  a p p e a ra n c e  o f  c o r ru p t io n , n  1 12 In  a d d it io n , tw o  
fo rm e r  A la s k a  g o v e r n o rs  s u b m itte d  a f f id a v its  in  w h ic h  
th e y  a f f ie d  th a t  c o n tr ib u t io n s  [* * 5 6 ]  f ro m  o u ts id e  th e  
s ta te  c re a te  s e r io u s  lo y a l ty  p ro b le m s .  F o rm e r  G o v e rn o r  
W a lte r  H ic k e l  s ta te d  th a t  " w h e n e v e r  a  c a n d id a te  h a s  to  
se e k  d o n a tio n s  f ro m  o u ts id e  th e  s ta te ,  th e  c a n d id a te  is 
b u y in g  a  p o te n t ia l  c o n f l ic t  o f  in te re s t ."  F o rm e r  G o v e r n o r  
J a y  H a m m o n d  s ta te d  th a t
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th e  n e c e s s i ty  o f  h a v in g  to  ra is e  s u b s ta n t ia l  su m s  o f  
m o n e y  fro m  n o n -A la s k a  re s id e n t  c o n tr ib u to rs  
d is c o u ra g e s  m a n y  q u a lif ie d  A la s k a n s  fro m  b e c o m in g  
c a n d id a te s .  A n d  it ta in ts  th o se  w h o  d o . H o w  c a n  th e  
a v e ra g e  A la s k a  v o te r  b e lie v e  th a t  a  c a n d id a te  w h o  has 
a c c e p te d  th o u s a n d s  o f  d o lla r s  f ro m  n o n -A la s k a  r e s id e n t  
c o n tr ib u to rs  w h o  h a v e  p e c u n ia ry  in te re s ts  a t s ta k e  in th e  
v o te s  th e  c a n d id a te  w ill c a s t  i f  h e  o r  sh e  is  e le c te d  is  n o t 
o b l ig a te d  to  th e  c o n tr ib u to rs  a s  m u c h  a s  h e  o r  sh e  is to  
th e  v o te r s ?  A n d  th e re  is a n  u n fo r tu n a te  b a s is  in  fa c t  fo r 
th a t p e rc e p tio n . O n c e  e le c te d ,  it is a ll to o  e a sy  fo r 
c a n d id a te s  to  a c c o m m o d a te  m o re s  to  m o n e y , p a r tic u la r ly  
s in c e  n o n - A la s k a  re s id e n t  c o n tr ib u to r s  d o  n o t  a s k  th e  
c a n d id a te s  th a t th e i r  m o n e y  h a s  h e lp e d  to  e le c t  to  a c t 
u n la w fu lly ,  a n d  m o s t  is su e s  o f  p u b lic  im p o r ta n c e  a re  
ra re ly  b la c k  a n d  w h ite . I t  is  a m a z in g  h o w  a  f la sh  o f  g re e n  
c a n  h e lp  c la r ify  a n  a m b ig u o u s  p o l ic y  c h o ic e .

n l  12 S e e  P a r ts  II , I I I .C .

[* * 5 7 ]

T h e  S ta te  c ite s  O 'C a lla g h a n  v . S ta te  n l  13 a n d  V o te  
C h o ic e , In c . v . D iS te fa n o  n  114 in  d e fe n s e  o f  th e  
re s tr ic tio n s . B u t  n e ith e r  c a s e  c e r t if ie s  n o n re s id e n t  
d o m in a tio n  o r  e n h a n c e d  v o te r  p a r tic ip a tio n  a s  a 
c o m p e l lin g  in te re s t .  O 'C a lia g h a n  d is c u s s e s  a  W isc o n s in  
o p in io n  h o ld in g  th a t  a n  in te re s t  in  v o te r  p a r tic ip a tio n  is 
c o m p e llin g , b u t  th e  U n ite d  S ta te s  S u p re m e  C o u r t 
re v e rs e d  th a t  r u l in g  o n  o th e r  g ro u n d s ,  n l  15 V o te  C h o ic e  
p o r tra y s  f a c i l i ta te d  c o m m u n ic a tio n  b e tw e e n  th e  
c a n d id a te  a n d  th e  e le c to ra te  a s  o n ly  a  "v a lid "  in te res t, 
n 116 T h e  S u p re m e  C o u r t h a s  n e v e r  h e ld  th a t fe a r  o f  
n o n re s id e n t  d o m in a tio n  o r  a  g o a l o f  e n h a n c e d  v o te r  
p a r tic ip a tio n  is a  c o m p e l lin g  s ta te  in te re s t  ju s t ify in g  
re s tra in ts  o n  c a m p a ig n  f in a n c e .

n l  13 914 P.2d  1250 (Alaska 1996).

n l  14 4  F .3 u -6  (1st Cir. 1993).

n  1 15 S e e  O'Callaghan v. Slate, 914 P.2d  at 
1257 ( d is c u s s in g  Wisconsin ex rel. LaFollette v. 
Democratic Party o f  United States, 93 Wis. 2d  
473, 287 N.W .2d 519 (Wis. 1980), re v 'd  su b  
n u m .,  Democratic Party o f  United Stales v. 
Wisconsin, 450 U.S. 107, 67 L. Ed. 2 d  82, 101 S. 
Ct. 1010 (1981)).

n l  16 Vote Choice, 4 F .3da t 39.

|* * 5 8 ]

A k C L U  a rg u e s  th a t a b se n t  " s o m e  e v id e n c e  sh o w in g  
th e  c o r ru p tiv e  in f lu e n c e  o f  n o n - re s id e n t  c o n tr ib u tio n s ,

th e re  c a n  b e  n o  le g i t im a te  re a s o n  to  p re c lu d e  th e m  fro m  
p a r t ic ip a t in g  in  th e  e le c t io n  p ro c e s s ."  It c la im s  th a t th e se  

r e s t ra in ts  a re  m e re ly  in te n d e d  to  " le v e l th e  p la y in g  f ie ld ,"  
an  in s u f f ic ie n t  ju s t i f ic a t io n .  B e c a u se  th e  c o n tr ib u t io n  
lim its  a p p lic a b le  to  [* 6 1 6 ]  r e s id e n ts  a ls o  a p p ly  to  
n o n re s id e n ts ,  n l  17 A k C L U  c o n te n d s  th a t  th e  S ta te  m u st 
s h o w  s p e c ia l  c o r ru p t io n  c a u s e d  b y  o u t-o f - s ta te  
c o n tr ib u t io n s  in  o r d e r  to  u p h o ld  a d d it io n a l  re s t r ic t io n s  on  
n o n re s id e n ts .  It c ite s  e v id e n c e  d is c u s s in g  c o n tr ib u t io n s  
b y  o u t-o f - s ta te  g r o u p s  a s  m in im a l,  b u t  th e  s o u rc e s  c ite d  
u se  a  fa r  le s s  e x p a n s iv e  d e f in i t io n  fo r  n o n re s id e n c e  th a n  
th e  s ta tu te ,  m a k in g  th e  e v id e n c e  a n  u n re lia b le  b a ro m e te r  
o f  th e  s ta tu te 's  im p a c t.

n l  17 S e e  A S  1 5 .1 3 .0 7 0 .

A k C L U  re lie s  o n  V a n N a tta  v . K e is lin g . n  1 18 T h e  
N in th  C irc u it ,  a p p ly in g  a  " le s s - th a n -s tr ic t ,  r ig o ro u s  
s c ru tin y ,"  th e re  s t ru c k  d o w n  an  O re g o n  c o n s t itu t io n a l  
a m e n d m e n t  th a t  re s t r ic te d  o u t-o f -d is tr ic t  [* * 5 9 ]  
c o n tr ib u t io n s  m a d e  to  s ta te  c a n d id a te s ,  n  119 T h e  N in th  
C irc u i t  u n a n im o u s ly  h e ld  th a t  th e  a m e n d m e n t  w a s  n o t 
c lo s e ly  d ra w n  to  a d v a n c e  th e  g o a l  o f  r e d u c in g  c o r ru p tio n  
b e c a u se  it b a n n e d  a ll o u t- o f - d is tr ic t  d o n a tio n s ,  re g a rd le s s  
o f  s iz e . n l 2 0  B u t  J u d g e  B ru n e tt i  a lso  c o n c lu d e d  in h is  
d is s e n t in g  o p in io n  th a t  " O re g o n  h a s  a  s u f f ic ie n tly  
im p o r ta n t  in te re s t  in  p r o te c t in g  its  r e p u b lic a n  fo rm  o f  
g o v e rn m e n t,"  n l2 1  re a s o n in g  th a t

i f  s ta te s  h a v e  f le x ib i li ty  in  d e te rm in in g  w h o  is a  re s id e n t  
fo r  v o t in g  p u rp o s e s  a n d  in  ta k in g  s te p s  to  r a k e  su re  n o n ­
re s id e n ts  d o  n o t  h a v e  a c c e s s  to  so m e  s ta te  s e rv ic e s ,  it 
fo l lo w s  th a t  s ta te s  a ls o  h a v e  a s t ro n g  in te re s t  in  m a k in g  
su re  th a t  e le c t io n s  a re  d e c id e d  b y  th o s e  w h o  v o te . T h e  
S u p re m e  C o u r t  h a s  c o m e  v e ry  c lo s e  to  s a y in g  a s  m u c h  in 
S h a w , H o lt ,  a n d  A u s tin .  W ith  th e  in c re a s in g  im p o r ta n c e  
o f  fu n d ra is in g  in  e le c t io n s  g e n e r a l l y , ... a n d  in  O re g o n  in 
p a r tic u la r ,  e le c t io n s  a re  fo r  a ll in te n ts  a n d  p u rp o s e s  a re  
[s ic ]  o f te n  d e c id e d  w e ll b e fo re  a n y  r e s id e n t  s te p s  in to  a 
v o tin g  b o o th . n l 2 2

n l  18 151 F.3d 1215 (9th Cir. 1998).

n l  19 Id. at 1220-21.

n l 2 0  S e e  id. at 1221. |* * 6 0 ]

n  121 Id. at 1222 (B ru n e tt i ,  J . ,  d is s e n tin g ) .

n l 2 2  Id. at 1223 (B ru n e tt i ,  J . ,  d is s e n tin g ) .

A l th o u g h  J u d g e  B ru n e tt i 's  a n a ly s is  is in tr ig u in g  a n d  
w e  h a v e  r e c o g n iz e d  a  s im ila r  th e m e  in a  d i f fe re n t
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c o n te x t,  n  123 w e  n e e d  n o t  c o n s id e r  it h e re ,  b e c a u s e  w e  
th in k  V a n N a tta  is  d is t in g u is h a b le  o n  its  fa c ts . O re g o n 's  
o u t-o f -d is tr ic t  re s t r ic t io n s  a p p lie d  to  b o th  n o n re s id e n ts  
a n d  re s id e n ts  o f  O re g o n . n ! 2 4  B u t A la s k a 's  c h a l le n g e d  
p r o v is io n s  a p p ly  o n ly  to  n o n re s id e n ts  o f  A la s k a ,  a n d  d o  
n o t  l im it  s p e e c h  o f  th o se  m o s t  l ik e ly  to  b e  d ir e c tly  
a f fe c te d  b y  th e  o u tc o m e  o f  a  c a m p a ig n  fo r  s ta te  o f f ic e  — 
A la sk a  r e s id e n ts  r e g a rd le s s  o f  w h a t  d is t r ic t  th e y  liv e  in . 
A lso , A la s k a  is n o t  c o n tig u o u s  to  a n y  o th e r  s ta te ,  a n d  th e  
g e n e ra l  s ta te  re s id e n c e  r e q u ir e m e n t  d o e s  n o t  h a v e  th e  
s a m e  im p a c t  o n  n o n re s id e n ts  th a t  O re g o n 's  d is tr ic t-  
sp e c if ic  re s t r ic t io n s  h a d .

n l 2 3  In  Robison v. Francis, 713 P .2d 259 
(Alaska 1986), w e  n o te d  th a t  e a c h  s ta te  h a s  th e  
o b lig a t io n  " to  p re s e rv e  th e  b a s ic  c o n c e p tio n  o f  a 
p o l it ic a l  c o m m u n ity ,"  th a t  th is  in c lu d e s  th e  
" p o w e r  to  p re s c r ib e  th e  q u a l i f ic a t io n s  o f  its 
o f f ic e r s  a n d  th e  m a n n e r  in w h ic h  th e y  s h a ll  b e  
c h o s e n ,"  a n d  th a t  th is  p o w e r  a n d  r e s p o n s ib i l i ty  
" a p p lie s  n o t  o n ly  to  th e  q u a li f ic a t io n s  o f  v o te rs , 
b u t a ls o  to  [ th e  q u a li f ic a t io n s  o f  v a r io u s  e le c te d  
a n d  u n e le c te d  o f f ic e r s ] ."  Id. at 270 n.14  ( c it in g  
a n d  q u o t in g  fro m  Sugarman  v. Dougall, 413 U.S. 
634, 647, 37 L. Ed. 2 d  853, 93 S. Ct. 2842 
(1973)). T h e  s ta te 's  p o w e r  to  p re s e rv e  th e  
p o lit ic a l  c o m m u n ity  b y  e x c lu d in g  n o n re s id e n ts  
f ro m  v o tin g  is s e lf -e v id e n t .  A l th o u g h  w e  h a v e  n o t 
p re v io u s ly  a f f i rm e d  th e  a u th o r i ty  o f  th e  s ta te  to  
lim it  th e  in f lu e n c e  o f  n o n re s id e n ts  o v e r  s ta te  
e le c t io n s  th ro u g h  r e g u la tio n  o f  th e i r  c a m p a ig n  
c o n tr ib u t io n s ,  su c h  an  e x te n s io n  w o u ld  n o t  b e  
i llo g ic a l.  [* * 6 1 1

n ! 2 4  S e e  VanNatta, 151 F .3da t 1217.

F u r th e r ,  w e  r e s p e c tfu l ly  d is a g re e  w ith  th e  V a n N a tta  

c o u r t 's  d is c u s s io n  o f  " la rg e n e s s ,"  e v e n  th o u g h  A la s k a 's  
re s t r ic tio n s  d o  n o t  d i r e c tly  d is t in g u is h  b a se d  o n  th e  s iz e  
o f  th e  in d iv id u a l  c o n tr ib u tio n s .  A la s k a 's  r e s t r ic tio n s  
a tte m p t " to  e n s u re  th e  in te g r i ty  o f  p o lit ic a l  s t ru c tu re s  a n d  
p ro c e s s e s ."  n l 2 5  T h e y  a re  a im e d  n o t  a t  v e ry  la rg e  
in d iv id u a l  c o n tr ib u t io n s ,  b y  w h ic h  a  s in g le  c o n tr ib u to r  
c a n  in f lu e n c e  a  c a n d id a te ,  b u t  a t  c u m u la t iv e ly  v a s t  o u t-  
o f - s ta te  c o n tr ib u t io n s .  A u s tin  r e c o g n iz e d  th is  s o r t  o f  
c o r ru p tin g  in f lu e n c e .  n l 2 6  [* 6 1 7 ] F u r th e r ,  th e  l im its  
h e re  a re  c lo s e ly  d ra w n  to  a c h ie v e  th e  g o a l o f  p re v e n t in g  
n o n - re s id e n t  c o n tr ib u to rs  f ro m  d ro w n in g  o u t  th e  v o ic e s  
o f  A la s k a  r e s id e n ts .  T h o u g h  th e  S ta te  in tro d u c e d  
e v id e n c e  o f  th e  e x te n t  o f  w h a t  it c a l le d  " o u t  o f  s ta te "  
c o n tr ib u t io n s  in  r e c e n t  e le c t io n s ,  w e  a re  u n c e r ta in  o f  th e  
v a lu e  o f  th e  S ta te 's  e v id e n c e . T h e  A c t 's  l im ita t io n  on  
n o n re s id e n t  g r o u p s  a p p lie s ,  a s  n o te d  a b o v e ,  to  g ro u p s  
w h o s e  p a r tic ip a n ts  a re  n o t  A la s k a  r e s id e n ts  a t  th e  t im e  o f

th e  c o n tr ib u t io n .  n I 2 7  N o  r e c o rd s  o f  su f f ic ie n t 
s p e c if ic i ty  h a v e  b e e n  [ * * 6 2 | k e p t  to  s h o w  h o w  m a n y  
g ro u p s  th is  m ig h t  a f fe c t .  W e  th e re fo re  c o n c lu d e  th e  
r e c o rd  c o n ta in s  n o  e v id e n c e  r e la tin g  to  th e  p o te n tia l  
im p a c t  o f  th is  p ro v is io n .

n l 2 5  Id. at 1225 (B ru n e tt i ,  J . ,  d is s e n tin g ) .

n l 2 6  S e e  Austin, 494 U.S. at 660-61. 
A k C L U  a ls o  c i te s  Whitmore v. Federal Election 
Comm'n, 68 F .3d 1212 (9th Cir. 1996), w h ic h  it 
d e s c r ib e s  a s  r e je c t in g  a  C a li fo rn ia  s ta tu te  
p ro h ib i t in g  o u t-o f - s ta te  c o n tr ib u t io n s .  A s  Ju d g e  
B ru n e tt i  in  V a n N a tta  c o n c lu d e d ,  " th e  W h itm o re  
c o u r t  d id  n o t  in te n d  to  r e s o lv e  th e  F irs t 
A m e n d m e n t  r ig h ts  o f  th e  c o n tr ib u to rs ."  
VanNatta, 151 F .3d at 1225 (B ru n e tt i ,  J . ,  
d i s s e n t in g ) .

n ! 2 7  S e e  A S  1 5 .1 3 .0 7 2 (a )(3 ) .

A la s k a  h a s  a  lo n g  h is to ry  o f  b o th  s u p p o r t  f ro m  a n d  
e x p lo i ta t io n  b y  n o n re s id e n t  in te re s ts .  I ts  b e a u ty  a n d  
r e s o u rc e s  h a v e  lo n g  b e e n  l ig h tn in g  ro d s  fo r  so c ia l ,  
d e v e lo p m e n ta l ,  a n d  e n v iro n m e n ta l  in te re s ts .  M o re  th an  
100  y e a r s  o f  e x p e r ie n c e ,  s te m m in g  f ro m  d a y s  w h e n  
A la s k a  w a s  o n ly  a  d is t r ic t  a n d  la te r  a  te r r i to ry  w ith o u t  a n  
e le c te d  g o v e r n o r  o r  v o t in g  re p re s e n ta t io n  [* * 6 3 ]  in 
C o n g re s s ,  h a v e  in c u lc a te d  d e e p  s u s p ic io n s  o f  th e  m o tiv e s  
a n d  w is d o m  o f  th o se  w h o , f ro m  o u ts id e  its  b o rd e rs ,  w ish  
to  re m o ld  A la s k a  a n d  its  in te rn a l  p o l ic ie s  fo r  d e a l in g  
w ith  s o c ia l  o r  r e s o u rc e  is su e s .  O u ts id e  in f lu e n c e  p la y s  a 
le g it im a te  p a r t  in A la s k a  p o l it ic s ,  b u t  it is  n o t  o n e  th a t 
A la s k a n s  e m b r a c e  w ith o u t  re s e rv a tio n . T h e  A c t 's  
r e s t r a in ts  o n  n o n r e s id e n t  c o n tr ib u t io n s  a t te m p t  to  u n fit 
th is  in f lu e n c e ,  a n d  a t te m p t  to  p re v e n t  e le c te d  o f f ic ia ls  
f ro m  b e c o m in g  b e h o ld e n  to  th o s e  in f lu e n c e s .  T h ro u g h  
m a s s  m a r k e tin g  a n d  s o l ic i ta t io n s ,  o rg a n iz a t io n s  can  
m a rs h a l  v a s t  n u m b e r s  o f  c o n tr ib u t io n s  b y  in d iv id u a ls . 
T h e s e  n o n r e s id e n t  c o n tr ib u t io n s  m a y  b e  in d iv id u a lly  
m o d e s t,  b u t  c a n  c u m u la t iv e ly  o v e rw h e lm  A la s k a n s ' 
p o l i t ic a l  c o n tr ib u t io n s .  W ith o u t  re s t r a in ts ,  A la s k a ’s 
e le c te d  o f f ic ia l s  c a n  b e  s u b je c te d  to  p u rc h a s e d  o r  c o e rc e d  
in f lu e n c e  w h ic h  is  g ro s s ly  d is p r o p o r t io n a te  to  th e  su p p o r t  
n o n re s id e n ts ' v ie w s  h a v e  a m o n g  th e  A la sk a  e le c to ra te ,  
A la s k a 's  c o n tr ib u to r s ,  a n d  th o s e  m o s t  in tim a te ly  a f fe c te d  
by  e le c t io n s ,  A la s k a  re s id e n ts .  T h e s e  re s t r a in ts  th e re fo re  
l im it  th e  " p o te n tia l  fo r  d is to r t io n ."  W e  h o ld  th a t  th is  is a  
s u f f ic ie n t ly  c o m p e l l in g  s ta te  in te re s t.  n I 2 8  A n y  q u e s t io n  
w h e th e r  th e  d o l la r  a n d  p e r c e n ta g e  [* * 6 4 ]  l im its  a re  
u n d u ly  lo w  tu rn s  o n  a  " d i f f e r e n c e  in  k in d "  a n a ly s is ,  a n d  
w e  d o  n o t  re a d  th e  re c o rd  to  in d ic a te  th a t  th e s e  lim its  in 
fa c t  im p in g e  o n  n o n re s id e n ts ' s p e e c h  o r  a s s o c ia t io n a l  
r ig h ts .
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n I 2 8  S e e  Austin, 494 U.S. at 661.

A k C L U  a ls o  o b je c ts  to  th e  " t r a c in g  ru le "  o f  A S  
1 5 .1 3 .0 7 2 (f) ,  w h ic h  s ta te s  th a t  c o n tr ib u t io n s  fro m  
" in d iv id u a ls  w h o  a re  n o t  r e s id e n ts  m a y  n o t  e x c e e d  10 
p e rc e n t  o f  to ta l  c o n tr ib u t io n s "  m a d e  to  g r o u p s  o r  p o lit ic a l 
p a r tie s  in a  g iv e n  y e a r .  A k C L U  a ls o  a s k s  th a t  re p o r t in g  
re q u ire m e n ts  im p o s e d  o n  " n o n - re s id e n t"  g ro u p s  b e  
in v a lid a te d  fo r  o v e rb re a d th .  B e c a u se  A k C L U ’s b r i e f  h a s  
d e v o te d  o n ly  f iv e  lin e s  to  th e s e  a rg u m e n ts ,  w e  d e c lin e  to  
c o n s id e r  th e ir  m e r i ts .  T h e s e  p r o v is io n s  a re  n o t so  
o b v io u s ly  in v a lid  th a t  w e  w ill  in v a lid a te  th e m  b a se d  o n  
th e  l im ite d  b r ie f in g  b e fo re  us.

c . B a n  o n  re g is te re d  lo b b y is ts ' o u t-o f -d is tr ic t  
c o n tr ib u tio n s ;  A S  1 5 .1 3 .0 7 4 (g )

A la sk a  S ta tu te  1 5 .1 3 .0 7 4 (g )  p ro h ib its  a  re g is te re d  
lo b b y is t  f ro m  c o n tr ib u t in g  to  le g is la tiv e  c a n d id a te s  in  
d is tr ic ts  o u ts id e  th e  d is t r ic t  in w h ic h  [ * * 6 5 | th e  lo b b y is t  
is  e lig ib le  to  v o te . n ! 2 9

n l 2 9  A S  1 5 .1 3 .0 7 4 (g )  re a d s :

A n  in d iv id u a l  re q u ir e d  to  re g is te r  a s  a  lo b b y is t  
u n d e r  A S  2 4 .4 5  m a y  n o t  m a k e  a  c o n tr ib u t io n  to  a  
c a n d id a te  fo r  th e  le g is la tu re  a t  a n y  tim e  th e  
in d iv id u a l  is  s u b je c t  to  th e  re g is tra tio n  
re q u ir e m e n t  u n d e r  A S  2 4 .4 5  a n d  fo r  o n e  y e a r  
a f te r  th e  d a te  o f  th e  in d iv id u a l’s in it ia l  re g is tra tio n  
o r  its  re n e w a l.  H o w e v e r ,  th e  in d iv id u a l  m a y  m a k e  
a  c o n tr ib u t io n  u n d e r  th is  s e c tio n  to  a  c a n d id a te  
fo r  th e  le g is la tu re  in  a  d is t r ic t  in w h ic h  th e  
in d iv id u a l is  e lig ib le  to  v o te  o r  w ill b e  e lig ib le  to  
v o te  o n  th e  d a te  o f  th e  e le c t io n . A n  in d iv id u a l 
w h o  is s u b je c t  to  th e  r e s t r ic t io n s  o f  th is  
s u b s e c t io n  s h a ll  r e p o r t  to  th e  c o m m is s io n , o n  a  
fo rm  p ro v id e d  b y  th e  c o m m is s io n , e ac h  
c o n tr ib u t io n  m a d e  w h ile  re q u ir e d  to  r e g is te r  a s  a  
lo b b y is t  u n d e r  A S  2 4 .4 5 . T h is  s u b s e c t io n  d o e s  
n o t a p p ly  to  a  re p re s e n ta t io n a l  lo b b y is t  a s  d e f in e d  
in  r e g u la t io n s  o f  th e  c o m m is s io n .

A S  2 4 .4 5 .0 4 1  r e q u ir e s  lo b b y is ts  to  r e g is te r  
b e fo re  e n g a g in g  in lo b b y in g . A S  2 4 .4 5 .1 7 1 (8 )  
d e f in e s  " lo b b y is t"  to  m ea n :

(A )  a  p e rs o n  w h o  is e m p lo y e d  a n d  re c e iv e s  
p a  m e n ts , o r  w h o  c o n tra c ts  fo r  e c o n o m ic  
c o n s id e ra tio n , in c lu d in g  r e im b u rs e m e n t  fo r 
re a s o n a b le  tra v e l  a n d  liv in g  e x p e n s e s ,  to  
c o m m u n ic a te  d ir e c t ly  o r  th ro u g h  th e  p e rso n 's  
a g e n ts  w ith  a n y  p u b l ic  o f f ic ia l  fo r  th e  p u rp o s e  o f

in f lu e n c in g  le g is la tiv e  o r  a d m in is t r a t iv e  a c t io n  i f  
a  s u b s ta n t ia l  o r  r e g u la r  p o r t io n  o f  th e  a c t iv it ie s  
fo r  w h ic h  th e  p e r s o n  r e c e iv e s  c o n s id e ra t io n  is  fo r 
th e  p u rp o s e  o f  in f lu e n c in g  le g is la tiv e  o r  
a d m in is t r a t iv e  a c t io n ;  o r

(B )  a  p e rso n  w h o  re p re s e n ts  o n e s e l f  a s  
e n g a g in g  in  th e  in f lu e n c in g  o f  le g is la tiv e  o r  
a d m in is t r a t iv e  a c t io n  a s  a  b u s in e s s ,  o c c u p a tio n , 
o r  p ro fe s s io n .

A S  2 4 .4 5 .1 6 1 ( a )  e x e m p ts  th e  fo l lo w in g  fro m  
re g is tra tio n :

(1 )  a n  in d iv id u a l

(A )  w h o  lo b b ie s  w i th o u t  p a y m e n t  o f  
c o m p e n s a tio n  o r  o th e r  c o n s id e r a t io n  a n d  m a k e s  
n o  d is b u r s e m e n t  o r  e x p e n d i tu re  fo r  o r  o n  b e h a l f  
o f  a  p u b l ic  o f f ic ia l  to  in f lu e n c e  le g is la tiv e  o r  
a d m in is t r a t iv e  a c t io n  o th e r  th a n  to  p a y  th e  
in d iv id u a l 's  r e a s o n a b le  p e r s o n a l  t r a v e l  a n d  liv in g  
e x p e n s e s ;  a n d

(B )  w h o  l im its  lo b b y in g  a c t iv i t ie s  to  
a p p e a ra n c e s  b e fo re  p u b lic  s e s s io n s  o f  th e  
le g is la tu re ,  o r  its  c o m m itte e s  o r  s u b c o m m it te e s ,  
o r  to  p u b l ic  h e a r in g s  o r  o th e r  p u b l ic  p ro c e e d in g s  
o f  s ta te  a g e n c ie s ;

(2 )  a n  e le c te d  o r  a p p o in te d  s ta te  o r  m u n ic ip a l  
p u b l ic  o f f ic e r  o r  a n  e m p lo y e e  o f  th e  s ta te  o r  a  
m u n ic ip a l i ty  a c t in g  in  a n  o f f ic ia l  c a p a c i ty  o r  
w ith in  th e  s c o p e  o f  e m p lo y m e n t ;

(3 )  a n y  n e w s p a p e r  o r  o th e r  p e r io d ic a l  o f  
g e n e ra l  c ir c u la t io n , b o o k  p u b l is h e r ,  r a d io  o r  
te le v is io n  s ta tio n  ( in c lu d in g  a n  in d iv id u a l  w h o  
o w n s , p u b l is h e s ,  o r  is  e m p lo y e d  b y  th a t  
n e w s p a p e r  o r  p e r io d ic a l ,  r a d io  o r  te le v is io n  
s ta t io n )  th a t  p u b l is h e s  n e w s  ite m s , e d ito r ia ls ,  o r  
o th e r  c o m m e n ts ,  o r  p a id  a d v e r t is e m e n ts ,  th a t 
d i r e c t ly  o r  in d ir e c t ly  u rg e  le g is la tiv e  o r  
a d m in is t r a t iv e  a c t io n  i f  th e  n e w s p a p e r ,  p e r io d ic a l ,  
b o o k  p u b l is h e r ,  r a d io  o r  te le v is io n  s ta tio n , o r  
in d iv id u a l  e n g a g e s  in n o  f u r th e r  o r  o th e r  a c t iv it ie s  
in c o n n e c tio n  w ith  u r g in g  o r  a d v o c a tin g  
le g is la tiv e  o r  a d m in is t r a t iv e  a c t io n  o th e r  th a n  to  
a p p e a r  b e fo re  p u b lic  s e s s io n s  o f  th e  le g is la tu re ,  
o r  its  c o m m itte e s  o r  s u b c o m m it te e s ,  o r  p u b lic  
h e a r in g s  o r  o th e r  p u b lic  p r o c e e d in g s  o f  s ta te  
a g e n c ie s ;

(4 )  a p e rs o n  w h o  a p p e a r s  b e fo re  th e  
le g is la tu re  o r  e i th e r  h o u s e ,  o r  s ta n d in g ,  s p e c ia l,  o r  
in te r im  c o m m itte e ,  in r e s p o n s e  to  a n  in v ita tio n  
is su e d  u n d e r  (c )  o f  th is  s e c t io n .
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[* 6 1 8 ] T h e  S ta te  c o n te n d s  th a t A S  1 5 .1 3 .0 7 4 (g )  
re d u c e s  c o r ru p t io n  a n d  th e  a p p e a ra n c e  o f  c o r ru p tio n , a n d  
a rg u e s  th a t  lo b b y is ts  a re  lik e  o th e r  p e rs o n s  w h o se  
c o n tr ib u t io n s  c re a te  " s p e c ia l  r isk s"  o f  a c tu a l o r  a p p a re n t  
c o rru p tio n . It a s s e r ts  th a t " g re a te r  r isk s  o f  c o rru p tio n  
a tte n d  lo b b y is ts ' sp e c ia l  r e la tio n s h ip  w ith  e le c te d  
o f f ic ia ls ."

A K C L U  c o u n te r s  th a t  th e  S ta te  h a s  n o t 
d e m o n s tra te d  w h a t  re a l h a rm  is a l le v ia te d  b y  th e  
re s tr ic tio n  a n d  th a t  th e  S 5 0 0  in d iv id u a l  c o n tr ib u tio n  
l im it a lre a d y  p r e v e n ts  " la rg e "  c o n tr ib u t io n s  th a t  c o u ld  
c o rru p t . It c la im s  th e  b a n  v io la te s  f re e  sp e e c h . (T h e  
h e a d in g  in  A K C L U 's  b r i e f  a ls o  a s se r ts  th a t  th is  b a n  
v io la te s  lo b b y is ts ' r ig h ts  to  e q u a l p ro te c tio n  b u t  b e c a u se  
A K C L U  h a s  n o t  b r ie fe d  th is  c o n te n tio n , w e  d o  n o t  re a c h  
it.)

T h e  S ta te  in tro d u c e d  e v id e n c e , th ro u g h  a f f id a v its  
a n d  a  s u rv e y  c o m m is s io n e d  b y  th e  s ta te  s e n a te , o f  

p e rc e p tio n s  o f  th e  ro le  lo b b y is ts  p la y  in  p o lit ic a l  fu n d ­
ra is in g . A c c o rd in g  to  th e  s u rv e y , f if ty  p e rc e n t  o f  
re g is te re d  lo b b y is ts  b e lie v e  fu n d - ra is in g  p re s s u re  b y  
sp e c ia l  in te re s ts  is  a  " s e r io u s  p ro b le m ,"  b e c a u se  m o n ie d  
in te re s ts  g e t  s p e c ia l  a c c e s s  to  a n d  in f lu e n c e  o v e r  
le g is la to rs .

E ig h ty -s e v e n  p e rc e n t  o f  lo b b y is ts  s a id  th a t th e  
re fu s a l to  m a k e  (* * 6 7 ]  c a m p a ig n  c o n tr ib u tio n s  
so m e tim e s  a d v e r s e ly  a f fe c ts  lo b b y in g . T h ir ty - s e v e n  
p e rc e n t  sa id  th a t  th is  h a p p e n s  f re q u e n tly  a n d  th a t 
lo b b y is ts  o f te n  g iv e  c o n tr ib u t io n s  " d e fe n s iv e ly  to  w a rd  
o f f  n e g a tiv e  re a c t io n s  a n d  th e  lo ss  o f  a c c e s s ."

T h e  S ta te  s u b m itte d  a n  A n c h o ra g e  D a ily  N e w s  
(A D N )  a r tic le , a tta c h e d  to  th e  F ra n k  a f f id a v it ,  a b o u t  o n e  
lo b b y is t 's  s e t t le m e n t  o f  c a m p a ig n  f in a n c e  law  v io la tio n s . 
F ra n k 's  a f f id a v it  a ls o  a tta c h e d  a n o th e r  a r tic le  f ro m  an  
u n sp e c if ie d  n a tio n a l  jo u r n a l  c o m p a r in g  lo b b y is t  
c o n tr ib u tio n s  to  b r ib e ry  o f  ju d g e s ,

D a v id  F in k e ls te in  a f f ie d  th a t  lo b b y is ts  s e rv e  a s  
c o n d u its  fo r  th e  c l ie n ts  th e y  se rv e . H e  s ta te d  th a t  " th e  
c le a r  m e s s a g e "  lo b b y is ts  g a v e  h im  a s  a  le g is la to r  w a s  
th a t  "I w a s  e x p e c te d  to  g iv e  th e m  s p e c ia l  c o n s id e ra tio n ."  
H e  r e c a lle d  th a t la rg e  c o n tr ib u to rs  h a d  a n  e f fe c t  o n  so m e  
o f  h is  e a r ly  v o te s .

T h e  S ta te  a ls o  d is c u s s e d  A P O C  re c o rd s  th a t  im p ly  
th a t s u b s ta n t ia l  r i s k s  o f  a c tu a l  o r  p e rc e iv e d  c o rru p tio n  
a tte n d  lo b b y is ts ' s p e c ia l  r e la tio n s h ip  w ith  e le c te d  
o f f ic ia ls .  T h e  r e c o rd s  c o n c e rn e d  q u e s t io n a b le  f in a n c ia l 
re la tio n s  b e tw e e n  le g is la to rs  a n d  lo b b y is ts ,  in c lu d in g  
in fo rm a l lo a n  a r ra n g e m e n ts  a n d  u n re p o r te d  lo b b y is t 
p a y m e n t o f  a ir  t r a v e l  c o s ts .

|**66J T h is  e v id e n c e  s u p p o r ts  (* * 6 8 j  th e  S ta te 's  a s se r t io n  
th a t  lo b b y is ts ' c o n tr ib u t io n s  a r e  " e s p e c ia l ly  su sce p tib le  
c re a tin g  a n  a p p e a ra n c e  o f  c o r ru p t io n ."  T h e  S ta te  a rg u e s .

W h e n  in  s e s s io n , A la s k a 's  le g is la tu re  is g e o g ra p h ic a l ly  
iso la te d  fro m  th e  s t a te ’s (* 6 1 9 )  c o re  p o p u la t io n . 
L o b b y is ts  a re , b y  d e f in i t io n ,  p a id  to  in f lu e n c e  
a d m in is t r a t iv e  o r  le g is la tiv e  a c t io n . A S  2 4 .4 5 .1 7 1 (8 ) .  
T h e i r  p ro fe s s io n a l  p u rp o s e ,  c o u p le d  w ith  th e i r  p ro x im ity ' 
to  le g is la to rs  d u r in g  th e  le g is la tiv e  s e s s io n , m a k e s  th em  
p a r t ic u la r ly  s u s c e p t ib le  to  th e  p e r c e p tio n  th a t  th e y  a re  
b u y in g  a c c e s s  w h e n  th e y  m a k e  c o n tr ib u t io n s .

B a se d  o n  th is  e v id e n c e  w e  c o n c lu d e  th a t  th e  S ta te  h a d  a 
c o m p e l l in g  in te re s t  ju s t i f y in g  s o m e  re s t r a in t  o n  s p e e c h .

T h e  n e x t  q u e s t io n  is  w h e th e r  th e  c h a l le n g e d  b a n  is 
n a r ro w ly  ta i lo re d  to  s e rv e  th e  p u rp o s e  o f  p re v e n t in g  
a c tu a l  o r  p e rc e iv e d  c o r ru p t io n .  U n lik e  m o s t  in d iv id u a ls , 
w h o  a re  u n lik e ly  to  h a v e  a n y  in c e n tiv e  to  c o n tr ib u te  to  
m a n y  o f  th e  c a n d id a te s  fo r  th e  f if ty  le g is la tiv e  s e a ts  a t 
is su e  e a c h  g e n e ra l  e le c t io n , n l 3 0  a  lo b b y is t  h a s  so m e  
in c e n tiv e  to  c o n tr ib u te  to  c a n d id a te s  w h o s e  e le c t io n  w ill 
p la c e  th e m  in a  p o s i t io n  to  in tr o d u c e  o r  th w a r t  le g is la tio n  
a n d  to  v o te  in  c o m m itte e  o r  o n  th e  f lo o r  o n  m a tte r s  o f  
p ro fe s s io n a l  [* * 6 9 J  in te re s t  to  th e  lo b b y is t.

n  13 0  A la s k a  C o n s t ,  a r t.  II , § § 1 ,3 .

T h e  c u m u la t iv e  e f fe c t  o f  n u m e r o u s  S 5 0 0  
c o n tr ib u t io n s  b y  a  s in g le  lo b b y is t  is s u b s ta n t ia l .  B y  v ir tu e  
o f  th e  lo b b y is t 's  s p e c ia l  ro le  in th e  le g is la tiv e  sy s te m , h is  
o r  h e r  b ro a d  d is t r ib u t io n  o f  c a m p a ig n  m o n e y  c re a te s  a 
v e ry  re a l p e rc e p tio n  o f  in f lu e n c e -b u y in g .  T h e  d if fu s io n  
o f  c a sh  is  a ll th e  m o re  d a n g e r o u s  b e c a u s e  it h a s  th e  
p o te n tia l  to  a c h ie v e  in f lu e n c e  w ith  a  s ig n if ic a n t  p o r t io n  
o f  s i t t in g  le g is la to rs .  F o r  e x a m p le ,  in th e  1 9 9 0  e le c t io n  
c y c le , f i f ty -o n e  lo b b y is ts  m a d e  4 8 5  c o n tr ib u t io n s  
a v e ra g in g  S 4 3 3  e a c h , fo r  a  to ta l  o f  $  2 1 0 ,0 4 7 .  S e v e n ty -  
s ix  c a n d id a te s  r e c e iv e d  th e s e  c o n tr ib u t io n s .  P e rh a p s  
o th e r  a lte rn a t iv e s  w o u ld  h a v e  b e e n  e f fe c tiv e  in  c a r ry in g  
o u t  d ie  S ta te 's  p u rp o s e ,  b u t  th e  o u t -o f -d is tr ic t  b a n  d ra w s  
a  lo g ic a l c o m p ro m is e  b e tw e e n  lo b b y is ts ' p r iv a te  r ig h ts  
a n d  th e ir  p ro fe s s io n a l  o b l ig a t io n s .

W e  a ls o  c o n c lu d e  th a t  th e  re s t r a in t  d o e s  n o t 
fo re c lo se  lo b b y is ts  f ro m  e n g a g in g  in  p o l it ic a l  sp e e c h . A s 
0 k 3 ta te  n o te s , lo b b y is ts  r e ta in  o th e r  c o n tr ib u t io n  |* * 7 0 | 
a v e n u e s . F o r  e x a m p le ,  " [ th e y ]  m a y  a ls o  p a r tic ip a te  in 
a n d  c o n tr ib u te  to  'g ro u p s ' - -  in c lu d in g  p o l i t ic a l  p a r tie s  — 
w h ic h  m a y  c o n tr ib u te  lo  a n y  le g is la tiv e  c a n d id a te ." A n d  
th e y  m a y  m a k e  in d e p e n d e n t  e x p e n d i tu re s  fo r  a n y  
le g is la tiv e  c a n d id a te .
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O th e r  c o u r ts  h a v e  im p o s e d  c a m p a ig n  sp e e c h  
r e s t r ic tio n s  o n  in d iv id u a ls  b a se d  o n  th e i r  p ro fe s s io n s .  
T h e  V e rm o n t  S u p re m e  C o u r t ,  f o r  e x a m p le ,  u p h e ld  a 
lo b b y is t  s p e e c h  re s t r ic t io n  fo u r  y e a r s  a g o  in  K im b e ll  v. 
H o o p e r , n  131 T h e re  th e  c o u r t  'e j e c t e d  a  c h a l le n g e  to  a 
V e rm o n t s ta tu te  th a t  p r o h ib ite d  c o n tr ib u t io n s  b y  
re g is te re d  lo b b y is ts  to  le g is la to rs  w h ile  th e  le g is la tu re  is 
in s e s s io n , n  13 2  T h e  c o u r t  c o n c lu d e d  th a t  " th e  le g is la tu re  
h a s  c h o se n  a  n a r ro w ly  d ra w n  m e a s u re  to  a v o id  a  s e r io u s  
a p p e a ra n c e  o f  im p ro p r ie ty ,  a n d  w e  s e e  n o  re a s o n  to  
s tr ik e  th a t  m e a s u re  d o w n ."  n  133 In o u r  v ie w , lo b b y is ts  
a re  s im ila r  to  th o se  p r o fe s s io n a ls  w h o s e  c o n tr ib u tio n  
r ig h ts  h a v e  b e e n  p e r m is s ib ly  r e s t r ic te d  b y  fe d e ra l a n d  
s ta te  law , b e c a u s e  th e i r  c o n tr ib u t io n s  c re a te  s p e c ia l  r isk s  
o f  a c tu a l  o r  a p p a re n t  c o r ru p t io n . n l3 4

n  1 3 1 164 Vt. 80, 665 A .2d  44 (Vt. 1995). 

n 132 S e e  id . a t  4 6  n .2 , 5 1 . (**711 

n  133 Id . a t  5 1 .

n  134 S e e  Blount v. Securities & Exchange 
Comm'n, 314 U.S. App. D.C. 52. 61 F.3d 938, 
941-48 (D.C. Cir. 1995) (u p h o ld in g  re g u la tio n  
r e s t r ic t in g  a b il i ty  o f  l . 'u n ic ip a l  s e c u r i t ie s  
p r o fe s s io n a ls  to  c o n tr ib u te  to  o r  so l ic i t  
c o n tr ib u t io n s  fo r  p o lit ic a l  c a m p a ig n s  o f  e le c te d  
o f f ic ia ls  f ro m  w h o m  th e y  m a y  o b ta in  b u s in e s s ) ;  
Schiller Park Colonial Inn, Inc. v. Berz, 63 111. 2d  
499, 349 N .E.2d 61, 66-69 (III. 1976) (u p h o ld in g  
b a n  o n  c o n tr ib u t io n s  f ro m  l iq u o r  l ic e n se e s ) ;  Soto  
i’. New Jersey, 236 N.J. Super. 303, 565 A .2d  
1088, 1105-06 (N.J. Super. App. Div. 1989) 
(u p h o ld in g  b a n  o n  c a m p a ig n  c o n tr ib u t io n s  b y  k e y  
c a s in o  e m p lo y e e s ) .  W e  d e c l in e  to  fo l lo w  Fair 
Political Practices Comm'n v. Superior Ct. o f  
L.A. County, 25 Cal. 3d  33, 599 P .2d 46, 51-53, 
157 Cal. Rptr. 855 (Cal. 1979), w h ic h  s tru c k  
d o w n  b a n s  o n  lo b b y is ts ' c o n tr ib u t io n s .  T h e  law  in 
F a ir  P o li t ic a l  P ra c t ic e s  C o m m is s io n  b a n n e d  a ll 
c o n tr ib u t io n s  b y  lo b b y is ts ,  a n d  w a s  th e re fo re  n o t 
n a r ro w ly  ta i lo re d . S e e  id . H e re , b y  c o n tra s t ,  
lo b b y is ts  m a y  s t i l l  p a r t ic ip a te  in th e  c a m p a ig n  
p ro c e s s  b y  c o n tr ib u t in g  to  c a n d id a te s  f ro m  th e ir  
o w n  d is tr ic ts .  S e e  A S  1 5 .1 3 .0 7 4 (g ) .

W h ile  th e  S ta te  m a y  n o t  " b u rd e n  s u b s ta n t ia l ly  
| * * 7 2 1 m o re  s p e e c h  th a n  is  n e c e s s a ry  to  fu r th e r  th e  
g o v e rn m e n t 's  le g i t im a te  in te re s ts ,"  n I 3 5  (* 6 2 0 )  w e  
c o n c lu d e  th a t  th e  b a n  o n  o u t -o f -d is tr ic t  lo b b y is t  
c o n tr ib u t io n s  is  n a r ro w ly  ta i lo re d  to  f u r th e r  th e  S ta te 's  
c o m p e llin g  in te re s t .  W e  th e re fo re  u p h o ld  th e  b a n  o n  o u t-  
o f -d is t r ic t  c o n tr ib u t io n s  b y  lo b b y is ts .

n  135 S e e  California Prolife Council v. 
Scully, 989 F. Supp. 1282. 1296 (E D . Cal. 19981 
( q u o t in g  Ward  v. Rock Against Racism, 491 U.S. 
781, 799, 105 L. Ed. 2d  661, 109 S. Ct. 2746 
(1989)).

2 . C o n tr ib u t io n  l im its

T h e  S u p re m e  C o u r t  h a s  e n c a p s u la te d  th e  p ro b le m  o f  
■ -d g in g  c o n tr ib u t io n  l im its :  " ' i f  it is s a t is f ie d  th a t  s o m e  
lim it o n  c o n tr ib u t io n s  is  n e c e s s a ry ,  a  c o u r t  h a s  n o  sc a lp e l  
to  p ro b e , w h e th e r ,  s a y ,  a  S 2 ,0 0 0  c e i l in g  m ig h t  n o t se rv e  
a s  w e ll  a s  a  S 1 ,0 0 0 .' S u c h  d is t in c t io n s  in  d e g re e  b e c o m e  
s ig n if ic a n t  o n ly  w h e n  th e y  c a n  b e  s a id  to  a m o u n t  to  
d i f f e r e n c e s  in  k in d ."  n  136 A n o th e r  c o u r t  o b s e rv e d  th a t 
"e v e ry  ju r is d ic t io n  is  s u i  g e n e r is ,  a n d  th u s  e v e ry  
c a m p a ig n  c o n tr ib u t io n  l im ita t io n  m u s t  b e  ju d g e d  o n  its 
o w n  c ir c u m s ta n c e s ."  n  137

n 136 Buckley, 424 U.S. at 30  (e m p h a s is  
a d d e d )  (q u o t in g  Buckley  v. Valeo, 171 U.S. App.
D.C. 172, 519 F .2d 821, 842 (D.C. Cir. 1975)). 
1**73]

n l 3 7  California Prolife Council, 989 F. 
Supp. at 1298.

In  a d d it io n  to  th e  e v id e n c e  d is c u s s e d  in  P a r ts  II a n d
II I .C , th e  S ta te  s u b m itte d  e v id e n c e  d i r e c t ly  r e la t in g  to  th e  
in f lu e n c e  o f  la rg e  c o n tr ib u t io n s .

A c c o rd in g  to  th e  J o s e p h s o n  R e p o r t  s u rv e y , o n ly  
e ig h t  p e rc e n t  o f  lo b b y is ts  s a id  n o  le g is la to r  c a n  b e  
in f lu e n c e d  b y  c a m p a ig n  c o n tr ib u t io n s  to  ta k e  o r  w ith h o ld  
s o m e  s ig n if ic a n t  le g is la tiv e  a c t io n .  F o r ty - s e v e n  p e rc e n t  
s a id  a t le a s t  a  q u a r te r  o f  th e  le g is la tu re  c o u ld  b e  so  
in f lu e n c e d .

M ic h a e l  F ra n k  a t ta c h e d  to  h is  a f f id a v it  c o p ie s  o f  
n e w s p a p e r  a r tic le s  a n d  c o lu m n s  to  s u p p o r t  h is  c o n te n tio n  
th a t  p e o p le  a re  g e n e r a l ly  " fe d  u p "  w ith  th e  c o r ru p tio n  o f  
th e  s y s te m  a s  it c u r r e n t ly  s ta n d s .  T h e s e  in c lu d e : (1 )  an  
A D N  e d ito r ia l  p o in t in g  o u t  th e  c o n f l ic ts  o f  in te r e s t  o n  a 
ta x  is su e  fa c e d  b y  le g is la to r s  w h o  r e c e iv e d  m o n e y  fro m  
th e  o il in d u s try . " I t 's  a b s u rd  to  b e l ie v e  th a t  a n y  le g is la to r  
c a n  r e c e iv e  th o u s a n d s  o f  d o l la r s  f ro m  m ig h ty  
c o n tr ib u to r s  a n d  r e m a in  to ta l ly  u n a f fe c te d  b y  it,"  th e  
e d ito r ia l  a rg u e s ;  (2 )  a n  A D N  a r t ic le  a b o u t  th e  p r o p o s e d  
in it ia t iv e ,  q u o t in g  lo b b y is t  J e r r y  R e in w a n d  a s  s a y in g  "I 
c a n 't  im a g in e  (* * 7 4 ]  a n y th in g  m o re  d is ta s te fu l  th a n  th e  
s y s te m  w e  h a v e  n o w ."  T h e  a r t ic le  a ls o  q u o te s  A K P IR G  
d i r e c to r  S te p h e n  C o n n  a s  c r i t ic iz in g  th e  s y s te m  fo r
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m a k in g  p o l i t ic ia n s  b e h o ld e n  to  la rg e  c o n tr ib u to rs ,  a n d  as 
s a y in g  " th e  g a m e  s e e m s  r ig g e d  r ig h t fro m  th e  
b e g in n in g " ;  (3 )  a n  A D N  e d ito r ia l  c o lu m n  b y  H o w a rd  
W e a v e r  a r t ic u la t in g  th e  v ie w  th a t  "a s  th e  p r ic e  o f  p o lit ic s  
g e ts  h ig h e r ,  p o l it ic ia n s  a re  n e c e s s a r i ly  fo rc e d  to  p a y  
m o re  a tte n tio n  to  th o s e  w h o  c a n  g iv e  th e m  m o n e y " ;  (4 ) 
a n  A D N  e d ito r ia l  c r i t ic iz in g  a  s ta te  s e n a to r  w h o  h a d  
d is m is s e d  th e  p u b l ic  c o n c e rn  th a t  c o n tr ib u t io n s  ta in t  s ta te  
p o lit ic s  a s  " a  g re a t  p a ra n o id  m y th ."  T h e  e d ito r ia l  m o c k e d  
th e  s e n a to r 's  s ta te m e n t  a s  p a te n t ly  fa ls e ;  (5 )  an  A D N  
c o lu m n  b y  M ik e  D o o g a n  im p ly in g  th a t  G o v e rn o r  T o n y  
K n o w le s 's  s ta n c e  o n  s o m e  is su e s  is g o v e rn e d  b y  th e  fa c t 
th a t B r i tish  P e tro le u m  w a s  a la rg e  c o n tr ib u to r  to  
K n o w le s 's  p o lit ic a l  p a r ty ,  th e  D e m o c ra tic  P a r ty ;  a n d  (6 )  
an  A D N  a r tic le  q u o t in g  D a v id  F in k e ls te in  a s  sa y in g , " It 's  
o b v io u s  th a t  m u c h  o f  w h a t  g o e s  o n  is  b u y in g  in f lu e n c e , 
n o t  in f lu e n c in g  e le c t io n s ."

S o m e  o f  th e  e v id e n c e  im p iie s  th a t  c a m p a ig n  
c o n tr ib u t io n s  a c tu a l ly  c o r ru p t .  L a r ry  M a k in s o n ’s O p e n  
S e c re ts  s tro n g ly  im p lie s  th a t  an  im m e n s e  in fu s io n  o f  o il 
m o n e y  [* * 7 5 ]  in to  th e  R e p u b lic a n  P a r ty  in  198 6  b ro u g h t  
a b o u t  th e  d e m is e  o f  a  N o r th  S lo p e  ta x  p ro p o s a l  th a t  
w o u ld  h a v e  c o s t  o il  c o m p a n ie s  $  100 m illio n , n  138

n  138 S e e  L a rry  M a k in so n , O p e n  S e c re ts  2 0  
(1 9 8 7 ) .

A n  A K P IR G  re p o r t  p o s tu la te d  in  1995 th a t 
c a n d id a te s  c o n s id e re d  e le c t io n  fu n d in g  w h e n  p a s s in g  
b ills  th a t  e x e m p te d  c ru is e  l in e s  fro m  g a m b lin g  a n d  
a lc o h o l ta x e s ,  e x e m p te d  p r ic e - s e tt in g  c o m m e rc ia l  
f ish e rm e n  fro m  a n ti t ru s t  law s , re p e a le d  s e a fo o d  
p ro c e s s in g  q u a li ty  a s s u ra n c e  p la n s , re d u c e d  o il ro y a lt ie s  
p a y a b le  to  th e  s ta te ,  a n d  " s la sh e d  fu n d in g  fo r  c o n s u m e r  
p ro te c tio n  a n d  a n ti t ru s t  c a s e s ."  n  13 9  T h e  r e p o r t  a u th o r  
a s se r te d  th a t  " o n ly  th e  m o s t n a iv e  w o u ld  m is s  th e  
c o n n e c tio n  b e tw e e n  [* 6 2 1 ]  la rg e  c o n tr ib u t io n s  a n d  
p ro te c tio n  o f  in te re s ts ."  n ! 4 0

n l 3 9  A la sk a  P u b lic  In te re s t  R e s e a rc h  G ro u p , 
T h e  B e s t  P o li t ic ia n s  M o n e y  C a n  B u y  9  (1 9 9 5 ) .

n l 4 0  Id .

1**76]

F o rm e r  A la s k a  G o v e rn o r  S te v e  C o w p e r  a f f ie d  th a t 
h e  b e lie v e s  th e  c u r re n t  s ta te  o f  c a m p a ig n  f in a n c e  b re e d s  
" c y n ic ism  a n d  d is t ru s t ."  " T h e re  is  v e ry  l it t le  p ra c t ic a l  
d if fe re n c e ,"  C o w p e r  a f f ie d ,  " b e tw e e n  a  la rg e  c a m p a ig n  
c o n tr ib u tio n  a n d  a  b r ib e ."  H e  fu r th e r  s ta te d  th a t  th e  
p u b lic  " g e n e ra l ly  u n d e rs ta n d s  th a t  c a m p a ig n

c o n tr ib u t io n s  a re  a n  im p o r ta n t  fa c to r  ta k e n  in to  
c o n s id e ra t io n  b y  e le c te d  o f f ic ia ls  in e v e ry  v o te  ta k e n  o r 
d e c is io n  m a d e ."

F o rm e r  A -laska G o v e r n o r  J a y  H a m m o n d  d e sc r ib e d  
an  u n u su a l  p o s i t io n  h e  fa c e d  in h is  f irs t  s e n a te  te : .  i. 
H a v in g  a c c e p te d  m o n e y  fro m  o il in te re s ts ,  he  fe lt 
c o m p e l le d  to  v o te  a g a in s t  th e m  j u s t  to  s h o w  h e  h a d  n o t 
b e e n  b o u g h t. H e  u l t im a te ly  v o te d  a g a in s t  " B ig  O il,"  a n d  
" a lth o u g h  I l ik e  to  th in k  th a t  I c a s t  th o se  v o te s  b a se d  on  
th e  m e r i ts  o f  e a c h  b i l l ,"  h e  s a id ,  " to  th is  d a y  I a m  n o t  su re  
o f  m y  tru e  m o tiv a t io n ."

D a v id  F in k e ls te in  a f f ie d  th a t  w h ile  h e  re s is te d  th e  
in f lu e n c e  o f  b ig  c o n tr ib u to r s  o n  m a jo r  b ills ,  "I d o  re c a ll  
th a t  la rg e  c o n tr ib u to r s  h a d  a n  e f fe c t  o n  m y  v o te "  o n  so m e  
m in o r  b ills .

C h a r le s  W o h lfo r th ,  a  m e m b e r  o f  th e  A n c h o ra g e  
M u n ic ip a l  A s s e m b ly , a f f ie d  th a t

. .. I h a v e  a t  l im e s  fo u n d  it im p o s s ib le  to  d is s e c t  m y  
o w n  m o tiv e s  in  v o t in g  o n  c o m p le x  is su e s  [* * 7 7 ]  w ith  
c o n f l ic t in g  a n d  in c o m p le te  in fo rm a tio n  a n d  fa c e d  b y  
a d v o c a c y  fro m  im p o r ta n t  c o n tr ib u to r s  to  m y  c a m p a ig n s .  
D e s p i te  m y  b e s t  e f fo r ts  a n d  p a r t ic u la r  c o n c e rn  a b o u t  
c a m p a ig n  f in a n c e  r e fo rm  I c a n n o t w ith  c o m p le te  
c o n f id e n c e  s a y  I h a v e  n e v e r  b e e n  in f lu e n c e d  b y  
c a m p a ig n  c o n tr ib u t io n s .

... I h a v e  d e v e lo p e d  th e  b e l i e f  a n d  th e  w o rk in g  
a s s u m p tio n  th a t  c a m p a ig n  c o n tr ib u t io n s  r e c e iv e d  a n d  th e  
p r o s p e c t  o f  re c e iv in g  fu tu re  c o n tr ib u t io n s  o f te n  a f fe c ts  
th e  o u tc o m e  o f  A s s e m b ly  v o te s .

W e  c o n c lu d e  th a t  th e  S ta te 's  e v id e n c e  d e m o n s tra te d  
th a t  th e re  is a  le g i t im a te  c o n c e rn  a b o u t  c o r ru p t io n  o r  th e  
a p p e a ra n c e  o f  c o r ru p t io n ,  a n d  th e  p o te n tia l  fo r  re s u l t in g  
e ro s io n  o f  p u b l ic  c o n f id e n c e  in  th e  e le c to ra l  p ro c e s s . 
T h is  e v id e n c e  e s ta b l is h e d  th e  e x is te n c e  o f  a  c o m p e l l in g  
g o v e rn m e n ta l  in te re s t  j u s t i f y in g  s o m e  re s tr ic t io n s  on  
lo ca l a n d  s ta te  e le c t io n  c a m p a ig n  c o n tr ib u t io n s .  T h e  
q u e s t io n  is  w h e th e r  th e  c o n tr ib u t io n  l im its  a d o p te d  in  S B  
191 a re  n a r ro w ly  ta i lo r e d  o r  w h e th e r  th e y  
u n c o n s t i tu t io n a l ly  p re v e n t  " e f f e c t iv e  a d v o c a c y "  n  141 o r  
r e p re s e n t  " d if f e re n c e s  in k in d ."  n l 4 2

n l4 1  Buckley. 424 U.S. a t21. 

n  142  Id. at 30.

[* * 7 8 ]

a. L im its  on  in d iv id u a ls ’ c o n tr ib u t io n s ;  A S  
1 5 .1 3 .0 7 0 (b )

In d iv id u a ls  a r e  p ro h ib i te d  b y  A S  1 5 .1 3 .0 7 0 (b )  fro m  
c o n tr ib u t in g  m o re  th a n  $  5 0 0  p e r  y e a r  to  a  c a n d id a te  o r
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to  a  " g ro u p "  th a t  is n o t  a  p o l i t ic a l  p a r ty ,  a n d  fro m  
c o n tr ib u t in g  m o re  th a n  S 5 ,0 0 0  p e r  y e a r  to  a  p o lit ic a l  
p a r ty , n  143 P r io r  to  1996 , A la s k a 's  in d iv id u a l  
c o n tr ib u t io n  l im it  w a s  S 1 ,0 0 0  p e r  y e a r . n l 4 4

n  143 F o l lo w in g  re p e a l  a n d  re -e n a c tm e n t  o f  
A S  1 5 .1 3 .0 7 0  b y  ch . 4 8  § 10, S L A  1 9 9 6 , A S  
1 5 .1 3 .0 7 0 (b )  p ro v id e s :  "A n  in d iv id u a l  m a y  
c o n tr ib u te  n o t  m o re  th a n  (1 )  S 5 0 0  p e r  y e a r  to  a  
c a n d id a te ,  to  a n  in d iv id u a l  w h o  c o n d u c ts  a  w r ite -  
in c a m p a ig n  a s  a  c a n d id a te ,  o r  to  a  g ro u p  th a t  is 
n o t  a  p o l it ic a l  p a r ty ;  (2 )  S 5 ,0 0 0  p e r  y e a r  to  a 
p o l it ic a l  p a r ty ."

n l 4 4  S e e  f o rm e r  A S  1 5 .1 3 .0 7 0 ( 1 9 9 5 ) .

T h e  S ta te  d e fe n d s  th e s e  l im its  a s  n e c e s s a ry  to  "a v o id  
th e  r is k s  o f  c o r ru p t io n  a n d  its a p p e a ra n c e  th a t  la rg e  
c o n tr ib u t io n s  c re a te ,  w i th o u t  in te r f e r in g  w ith  th e  
e x p re s s iv e  a n d  a s s o c ia t io n a l  a s p e c ts  o f  c o n tr ib u t in g ."  
T h e  S ta te  a c k n o w le d g e s  th a t  to  b e  h e ld  v a lid ,  th e  lim its  
|* * 7 9 ]  c a n n o t  u n d e rm in e  " ro b u s t  a n d  e f fe c tiv e "  p u b lic  
d e b a te  a n d  m u s t  w i th s ta n d  s t r ic t  s c ru t in y .

T h e  S ta te  a rg u e s  th a t  fe d e ra l  la w  re q u ir e s  th a t  e ac h  
j u r is d ic t io n 's  r e s t r ic tio n s  b e  ju d g e d  b a se d  o n  th e  
a p p lic a b le  c o n te x t .  n l 4 5  T h e  S ta te  c o n te n d s  th a t 
d e fe re n c e  to  le g is la tiv e  d e te rm in a tio n s  is th e  g e n e ra l  
p ra c t ic e  in  s u c h  c a s e s .  It r e l ie s  o n  d o c u m e n ts  it f i le d  in 
th e  s u p e r io r  c o u r t  a s  p r o o f  th a t  th e  to ta l  a m o u n t [* 6 2 2 ]  
c o n tr ib u te d  to  c a n d id a te s  u n d e r  th e  r e fo rm s  h a s  n o t 
d e c l in e d  f ro m  p re - re fo rm  to ta ls . T h e  S ta te  w o u ld  ju s t i f y  
th e  lim its  o n  c o n tr ib u t io n s  to  g r o u p s  a n d  p o lit ic a l  p a t t ie s  
a s  p re v e n t in g  b a c k d o o r  e v a s io n  o f  th e  c a n d id a te  
c o n tr ib u t io n  lim its .

n I 4 5  S e e  California Prolife Council, 989 F. 
Supp. at 1298.

A K C L U , o n  th e  o th e r  h a n d , a rg u e s  th a t  th e  $  5 0 0  
l im it p e r  c a n d id a te  is  to o  s w e e p in g ,  a n d  in s u f f ic ie n t ly  

ju s t if ie d .  It a rg u e s  th a t  th e  in itia l  lim its  a u th o r iz e d  in 
B u c k le y  w e re  in te n d e d  to  p re v e n t  " th e  p ro b le m  o f  la rg e  
c a m p a ig n  c o n tr ib u t io n s  - -  th e  n a r ro w  a s p e c t  o f  p o lit ic a l  
a s s o c ia t io n  w h e re  th e  a c tu a l i ty  a n d  [* * 8 0 ]  p o te n tia l  fo r 
c o r ru p tio n  h a d  b e e n  id e n t i f ie d ."  n l 4 6  N o t o n ly  a re  th e s e  
l im its  lo w e r  th a n  n e e d e d  to  p re v e n t  c o r ru p t io n , A K C L U  
c o n te n d s , b u t  th e  S ta te  h a s  fa ile d  to  d e m o n s tra te  " re a l 
h a rm "  c a u s e d  b y  c o n tr ib u t io n s  in th e  $  5 0 0  to  $  1 ,0 0 0  
r a n g e , g iv e n  th a t  th e  p re - r e fo rm  l im it  w a s  S 1 ,000 .

nl46 B uckley, 4 2 4  U.S. a t 28.

A K C L U  c o n te n d s  th a t  th e  r e s t r ic tio n  m e r i ts  n o  
d e fe re n c e  to  th e  le g is la tu re ,  g iv e n  th e  h ig h  c o s t  o f  
e le c t io n s  in  A la sk a ,  a n d  th e  fa c t th a t ,  a f te r  a d ju s tm e n t  fo r 
in f la tio n , th e  A la sk a  lim it is  o n ly  e ig h t p e rc e n t  o f  th e  
l im it a p p ro v e d  in  B u c k le y  in  1976 . A c c o rd in g  to  
A K C L U , th e  re s tr ic tio n  is a n  im p e rm is s ib le  "d if fe re n c e  
in  k in d ."

A K C L U  a lso  a rg u e s  th a t  th e  S ta te 's  r e s t r ic t io n s  on  
c o n tr ib u t io n s  to  p o lit ic a l  p a r t ie s  a re  u n n e c e s s a ry  a n d  no t 
n a r ro w ly  ta i lo re d . A K C L U  c o n te n d s  th a t  th e  S ta te  o f fe r s  
n o  e v id e n c e  o f  b a c k d o o r  v io la t io n s  o f  th e  c u r re n t  lim it, 
a n d  th a t  e x is t in g  la w , b y  p ro h ib it in g  la u n d e r in g , a lr e a d y  
c lo s e s  su c h  lo o p h o le s .

In  s u p p o r t  o f  its  c ro s s - s u m m a ry  ju d g m e n t  m o t i o ,  
th e  S ta te  in tro d u c e d  [* * 8 1 ]  e v id e n c e  to  s h o w  th a t  th e  
re fo rm s  w o u ld  n o t im p e d e  th e  a b il i ty  o f  c a n d id a te s  to  ru n  
s u c c e s s fu l  c a m p a ig n s .

R o b e r t  S te m , o f  th e  C e n te r  fo r  G o v e rn m e n ta l  
S tu d ie s , e x a m in e d  p a s t  c o n tr ib u t io n s  a n d  m a d e  
p re d ic t io n s  a b o u t  th e  e f fe c ts  o f  r e fo rm . H e  p re d ic te d  th a t 
c o n tr ib u t io n s  w o u ld  d ro p , b u t  n o t s o  m u c h  a s  to  p la c e  a  
" s u b s ta n tia l  b u rd e n "  o n  c a n d id a te s .  H e  d e te rm in e d  th a t 
h o u se  c a n d id a te s  w o u ld  n e e d  o n ly  n in e ty - fo u r  
c o n tr ib u t io n s  o f  S 5 0 0  to  re a c h  th e  m e d ia n  to ta l  
su c c e s s fu l  c a n d id a te s  ra is e d  fo r  th e  1 9 9 0 -9 6  e le c t io n s . 
F o llo w in g  S te m 's  s ta tis t ic s ,  s e n a te  c a n d id a te s  w o u ld  
re q u ire  o n ly  185 c o n tr ib u t io n s  o f  $  5 0 0  e a c h  to  re a c h  th e  
m e d ia n  to ta l  s u c c e s s fu l  c a n d id a te s  ra is e d  fo r  th e  1 9 9 0 -9 6  
e le c t io n s .  L ik e w ise ,  c a n d id a te s  fo r  g o v e r n o r  w o u ld  n e e d  
o n ly  2 ,4 4 8  c o n tr ib u t io n s  o f  S 5 0 0  to  re a c h  th e  m e d ia n  
to ta l  s u c c e s s fu l  c a n d id a te s  re a c h e d  d u r in g  th e  1 9 9 0 -9 4  
e le c t io n s . S te m  p re d ic te d  th a t  th e  o f f - y e a r  b a n  w o u ld  
im p a c t  in c u m b e n ts  m o re  th a n  c h a l le n g e r s .  A n d  h e  
p re d ic te d  th a t th e  b a n  o n  in te r - c a n d id a te  t ra n s fe rs  w o u ld  
h a v e  m in im a l e f fe c ts .

N a d in e  H a rg c s h e im e r ,  a  c a m p a ig n  s ta f f e r  fo r  tw o  
F a irb a n k s  m a y o ra l  c a n d id a te s ,  a f f ie d  th a t  th e  r e fo rm s  
" d id  n o t  m a te r ia lly  a f fe c t  M a y o r  H o v e 's  a b il i ty  to  ra is e  
e n o u g h  [* * 8 2 ]  m o n e y  to  ru n  a n  e f fe c tiv e  c a m p a ig n "  fo r 
th a t  o f f ic e  in  19 9 7 . D e sp ite  th e  fa c t th a t  th e re  w e re  th re e  
fe w e r  m a y o ra l  c a n d id a te s  in 1 9 9 7 , th e  a m o u n t ra is e d  in 
th a t ra c e  w a s  in fa c t a b o u t te n  p e rc e n t  m o re  th a n  th e  $ 
1 4 8 ,2 2 8  c a n d id a te s  ra is e d  in 19 9 1 .

H a rr ie t  D ru m m o n d , a  m e m b e r  o f  th e  A n c h o ra g e  
S c h o o l B o a rd , a f f ie d  th a t  th e  re fo rm s  " h a d  n o  s u b s ta n tia l  
im p a c t  o n  m y  fu n d ra is in g "  in  h e r  1 9 9 7  c a m p a ig n  fo r  re -  
e le c tio n .

T h o m a s  B e g ic h , a  c a m p a ig n  c o n s u l ta n t ,  a f f ie d  th a t 
n o  s p e c if ic  a m o u n t  o f  m o n e y  is re q u ire d  to  ru n  a  v ia b le
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c a m p a ig n ;  h e  s ta te d  th a t "I b e lie v e  it is  c le a r  th a t 
c o m p e tit iv e  c a m p a ig n s  c a n  b e  ru n  in  A la s k a  u n d e r  th e  
p re se n t  c a m p a ig n  f in a n c e  re fo rm  law ."  H e  a d d e d  th a t 
"w h ile  a  c a m p a ig n 's  c o m p e t it iv e n e s s  d o e s  n o t  a p p e a r  to  
b e  a f fe c te d "  b y  th e  r e fo rm s ’ re s t r ic t io n s ,  " th e  
p ro p o r t io n a l  im p a c t  o f  a n  in d iv id u a l 's  in f lu e n c e  o n  th e  
e le c t io n  p ro c e s s  o v e r  th a t o f  a  n o n - in d iv id u a l  (P A C , 
b u s in e ss  o r  la b o r  u n io n )  h a s  in c re a s e d ."

A K C L U  o p p o s e d  th is  e v id e n c e  in th e  su m m a ry  
ju d g m e n t  p ro c e e d in g  w ith  o n e  a f f id a v it .  J a m e s  
L o tts fe ld t,  a n  a d v e r t is in g  firm  a c c o u n t  m a n a g e r ,  a f f ie d  
th a t th e  re fo rm s  "w ill  s o  s e v e re ly  l im it  th e  a v a i la b le  
re so u rc e s  to  c a n d id a te s  th a t, e x c e p t  in  u n u su a l  
c irc u m s ta n c e s ,  th e  l im ita t io n s  [* * 8 3 ]  w ill  m a te r ia lly  
im p a ir  a  c a n d id a te 's  ab ility ' to  c o n d u c t  a n  e f fe c tiv e  
c a m p a ig n ."  S u c h  a  s y s te m  w ill,  L o tts f e ld t  s ta te d ,  b e n e f i t  
in d iv id u a ls  w ith  e n o u g h  p r iv a te  [* 6 2 3 ]  w e a lth  to  
c a m p a ig n  w ith o u t  c o n tr ib u tio n s .

T o  s u p p o r t  its  m o tio n  fo r a  p r e l im in a ry  in ju n c tio n , 
A K C L U  s u b m itte d  tw o  o th e r  a f f id a v its .

T o m  M c K a y , C h a irm a n  o f  th e  R e p u b lic a n  P a r ty  o f  
A la sk a , a f f ie d  th a t  th e  A c t  " s u b s ta n t ia l ly  im p a ir s  th e  
R e p u b lic a n  P a r ty 's  a b il i ty  to  ra is e  s u f f ic ie n t  fu n d s  to  
su p p o r t  its  a c t iv it ie s ."  H e  c ite d  a  d ro p  in  fu n d ra is in g  
fro m  S 3 6 2 ,5 2 5  in  199 5  to  $  1 1 9 ,9 1 7  in 1 9 9 7  (b o th  n o n ­
e le c t io n  y e a rs ) .

G a ry  J a c o b s o n , a  p ro fe s s o r  o f  p o lit ic a l  s c ie n c e  a t th e  
U n iv e rs ity  o f  C a lifo rn ia ,  S an  D ie g o , d is p u te d  th e  
re le v a n c e  o f  th e  D ru m m o n d  a n d  H a rg e s h e im e r  
a f f id a v its .  H e  m a in ta in e d  th a t  a n a ly s e s  o f  e f fe c ts  b a se d  
o n  m u n ic ip a l  e le c t io n  d a ta  a re  n o t v a lid  fo r  e le c t io n s  to  
th e  s ta te  le g is la tu re .

B o th  s id e s  c ite  c a s e  law  to  s u p p o r t  th e ir  c o n te n tio n s .  
S o  fa r  a s  w e  a re  a w a re , n o  c o u r t  h a s  in v a lid  ted  
in d iv id u a l- to -c a n d id a te  c o n tr ib u tio n  lim its  s im ila r  to  
th o se  a t is su e  h e re  o n  th e  g ro u n d  th e y  a re  p e r  se  
u n c o n s t itu t io n a l .  n l 4 7  R a th e r , th e  S u p re m e  C o u r t  u p h e ld  
a s  a  m a tte r  o f  la w  a  S 5 ,0 0 0  lim it  o n  in d iv id u a ls ' 
c o n tr ib u tio n s  to  m u lt ic a n d id a te  [* * 8 4 ] p o lit ic a l  
c o m m itte e s . n l 4 8  A n d  in B u c k le y , it u p h e ld  th e  F E C A  S
1 ,000  lim it o n  in d iv id u a ls ' c o n tr ib u t io n s  to  c a n d id a te s ,  
e v e n  th o u g h  th e  F E C A  a ls o  im p o s e d  a  S 2 5 ,0 0 0  
c u m u la tiv e  . .m u a l  l im it  o n  a n  in d iv id u a l 's  c o n tr ib u t io n s .  
n l 4 9  T h e  S ix th  C ir c u i t  a f f i rm e d  a  g ra n t  o f  su m m a ry  
ju d g m e n t  a p p ro v in g  a  $  1 ,0 0 0  lim it o n  c o n tr ib u t io n s  b y  
in d iv id u a ls  to  a  s in g le  c a n d id a te  in a n  e le c t io n  y e a r . n l 5 0  
T h e  E ig h th  C ir c u i t  in v a lid a te d  a  S 100  c o n tr ib u tio n  lim it 
o n  th e  b a s is  o f  u n d is p u te d  fa c ts  th a t  in d ic a te d  th e  lim it 
w a s  to o  lo w  to  a l lo w  m e a n in g fu l  p o l it ic a l  sp e e c h  in 
c a m p a ig n s , n  151 T h e  O re g o n  S u p re m e  C o u r t  in v a lid a te d  
a  S 5 0 0  l im it  o n  in d iv id u a l  c a m p a ig n  c o n tr ib u t io n s  
b e c a u se  th e  le g is la tio n  d id  n o t  s p e c ify  a n y  h a rm  it  w a s  
in te n d e d  to  fix . n l 5 2

n l 4 7  C f. W il l ia m  J . C o n n o l ly .  H o w  L o w  
C a n  Y o u  G o ? :  S ta te  C a m p a ig n  C o n tr ib u tio n  
L im its  a n d  th e  F irs t  A m e n d m e n t ,  76 B. U. L. Rev. 
483, 484 (1996) ( " A s  a  g e n e ra l  p ro p o s i t io n ,  
c o n tr ib u tio n  l im its  a r e  n o t  p e r  se  
u n c o n s t i tu t io n a l ." ) ;  Arkansas Right to Life Slate 
Political Action Comm. v. Butler, 29 F. Supp. 2d  
540 (IV.D. Ark. 1998) ( in v a l id a t in g  a  $  5 0 0  s ta te  
lim it o n  c o n tr ib u t io n s  to  c o m m itte e s  th a t c o u ld  
m a k e  o n ly  " in d e p e n d e n t  e x p e n d i tu re s " ) .  [* * 8 5 ]

n l 4 8  S e e  California Med. Ass'n  v. Federal 
Election Comm'n, 453 U.S. 182, 198-201, 69 L. 
Ed. 2d567, 101 S. Ct. 2712 (1981).

n l 4 9  S e e  Buckley, 424 U.S. at 7, 35.

n l 5 0  S e e  Kentuck\' R ight to Life, Inc. v. 
Terry, 108 F .3d  637, 648 (6th Cir. 1997).

n l 51 S e e  Da\> v. Holahan, 34 F.3d 1356, 
1366 (8th Cir. 1994).

n l 5 2  S e e  VanNatta, 931 P .2 d a t 784-87.

O th e r  c o u r ts ,  e x a m in in g  c o n tr ib u t io n  lim its  
fo l lo w in g  tr ia l ,  h a v e  c o n s id e r e d  a v a r ie ty  o f  fa c to rs  to  
d e te rm in e  w h e th e r  a  p a r t i c u la r  l im it  is  c o n s t i tu t io n a l ly  
p e rm is s ib le . In  C a r v e r  v . N ix o n ,  th e  E ig h th  C irc u it  
c o n s id e re d  m u lt ip le  q u a n t i ta t iv e  fa c to rs  - -  in c lu d in g  th e  
c o s t  o f  e le c t io n s  a n d  th e  p e r c e n ta g e s  o f  s m a ll-  
c o n tr ib u tio n  d o n o rs  - -  to  f in d  th a t  th e  S 1 0 0 -$  3 0 0  lim its  
th e re  in  is su e  w e re  in v a l id  b e c a u s e  th e y  e n ta i le d  a 
" d if fe re n c e  in k in d ."  n  153 In  N a t io n a l  B la c k  P o lic e  A ss 'n  
v. D is tr ic t  o f  C o lu m b ia  B o a rd  o f  E le c t io n s  a n d  E th ic s , 
th e  c o u r t  in v a l id a te d  S  100 a n d  S 5 0  lim its  a s  to o  
r e s tr ic tiv e  o f  c a n d id a te  s p e e c h  a f te r  a  fu ll t r ia l .  n I 5 4

n 15 3  Carver v. Nixon, 72 F. 3 d  633, 644 (8th 
Cir. 1995). [* * 8 6 ]

n l 5 4  S e e  National Black Police Ass'n v. 
District o f  Columbia Bd. o f  Elections & Ethics, 
924 F. Supp. 270, 273, 282 (D.D.C. 1996), 
v a c a te d  on  o th e r  g r o u n d s ,  323 U.S. App. D.C. 
292, 108 F .3 d 346 (D.C. Cir. 1997).

In  M o n ta n a  R ig h t  to  L ife  A s s 'n  v . E d d le m a n , th e  
d is tr ic t  c o u r t  h e ld  th a t  " a  d e te r m in a tio n  o f  w h a t 
c o n s t i tu te s  a  'la rg e ' c o n tr ib u t io n  a s s o c ia te d  w ith  
c a m p a ig n  c o r ru p tio n  o r  th e  a p p e a r a n c e  o f  c o r ru p tio n  is 
b a se d  u p o n  th e  p a r t ic u la r  fa c ts  a n d  c i r c u m s ta n c e s  o f  th e  
c a m p a ig n  a t  is su e ."  n  155
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n 155 Montana Right to Life Ass'n  v. 
Eddleman, 999 F. Supp. 1380, 1386 (D. Mont.
1998).

T h e  s a m e  s e n tim e n t w a s  e x p re s s e d  in  C a lifo rn ia  
P ro life  C o u n c il  v. S c u lly , w h e re  th e  d is t r ic t  c o u r t  h e ld  
th a t " th e  fa c ts  p e r tin e n t  to  e a c h  ju r is d ic t io n ,  s u c h  a s  th e  
s iz e  o f  th e  d is tr ic t ,  th e  c o s t  o f  m e d ia , p r in tin g , s t a f f  
su p p o r t ,  n e w s  m e d ia  c o v e ra g e , a n d  th e  d iv e rg e n t  [* 6 2 4 ) 
p ro v is io n s  o f  th e  v a r io u s  s ta tu te s  a n d  o rd in a n c e s  
u n d e rm in e s  th e  v a lu e  o f  c ru d e  co m p .n riso n s ."  [* * 8 7 [ 
n l 5 6

n l 5 6  California Prolife Council, 989 F. 
Supp. at 1298.

(1 )  In d iv id u a l  c o n tr ib u t io n s  to  c a n d id a te s

T h e  a f f id a v its  a n d  o th e r  d o c u m e n ts  f i le d  b y  th e  S ta te  
in th e  s u p e r io r  c o u r t  s u p p o r t  a  f in d in g  th a t  th e  
c o n tr ib u tio n  lim its  d o  n o t  p la c e  a  s u b s ta n t ia l  b u rd e n  o n  
th e  a b il i ty  o f  c a n d id a te s  to  ru n  c o m p e t it iv e  lo c a l o r  s ta te  
e le c tio n  c a m p a ig n s .  T h e  o p in io n s  o f  th e  S ta te 's  e x p e r ts  

a lso  su p p o r t  th a t  c o n c lu s io n . F a c ts  a d d u c e d  b y  th e  S ta te  
m e m o r ia l iz in g  e x p e r ie n c e  in  lo ca l a n d  s ta te w id e  ra c e s  
s u p p o r t  th e  e x p e r ts ' o p in io n s . T h e  e x c e rp t  c o n ta in s  a  
s u m m a iy  o f  c a n d id a te s ' d is c lo s u re  s ta te m e n ts  in d ic a tin g  
th a t th e  to ta l a m o u n t o f  c o n tr ib u t io n s  h a s  n o t  d e c lin e d  
s ig n if ic a n tly  s in c e  e n a c tm e n t  o f  S B  191. T h e  re c o rd  
su g g e s ts  th a t th e  c o n tr ib u tio n  to ta ls  fo r  1 9 9 8 , th e  f irs t 
e le c t io n  y e a r  a f te r  th e  re fo rm s  to o k  e f fe c t,  e x c e e d  th e  
c o m p a ra b le  1 9 9 6  c a m p a ig n  to ta ls .

A s w e  n o te d  a b o v e , A k C L U  o f fe re d  tw o  a f f id a v its  
to  su p p o r t  its  in ju n c tio n  re q u e s t  a n d  o n e  to  s u p p o r t  its 
su m m a ry  ju d g m e n t  a rg u m e n t. T h e y  g e n e ra l ly  a s s e r t  th a t  
[* * 8 8 | th e  A c t 's  p ro v is io n s  im p a ir  fu n d - ra is in g  a n d  
a d v o c a c y , b u t d o  n o t  e x p la in  th e  im p a c t  o f  p a r tic u la r  
p ro v is io n s  o f  th e  A c t, in c lu d in g  th e s e  c o n tr ib u t io n  lim its . 
N o r  d o  th e y  d is c u s s  th e  e f fe c t  o f  th e  tw o  te m p o ra l 
l im ita tio n s  th a t  w e  h o ld  to  b e  in v a lid  in P a r t  I I I .D .3 . 
E v en  s ta n d in g  a lo n e , th e  a f f id a v its  w o u ld  n o t  su p p o r t  
f in d in g s  th a t th e  c o n tr ib u t io n  lim its  a re  d i f f e re n t  in k in d  
th a n  A la s k a 's  p re e x is t in g  $  1 ,0 0 0  l im it  o r  th e  l im it  th e  
S u p re m e  C o u r t  a p p ro v e d  in B u c k le y , o r  a re  a n y  lo w e r  
th a n  th e  lo w e s t l im it th e  S u p re m e  C o u r t  w o u ld  a p p ro v e  
fo r  s ta te  e le c t io n  c a m p a ig n s .  B u c k le y  d id  n o t  h o ld  th a t  S
1 ,0 0 0  w as  th e  lo w e s t in d iv id u a l c o n tr ib u t io n  lim it  th a t 
w o u ld  b e  c o n s is te n t  w ith  th e  F irs t  A m e n d m e n t ,  n  157 
M o re o v e r , B u c k le y  d e a l t  o n ly  w ith  th e  F E C A , w h ic h  
g o v e rn s  c a m p a ig n s  fo r  fe d e ra l o f f ic e , n 158 I t  is  n o t  
a p p a re n t  th a t a  c a m p a ig n  fo r  lo c a l o r  s ta te  e le c te d  o f f ic e

is a s  c o m p le x  o r  p o te n t ia l ly  e x p e n s iv e  (g iv e n  th e  
n u m b e rs  o f  v o te r s  in v o lv e d )  a s  a  c a m p a ig n  fo r th e  
fe d e ra l o f f ic e s  o f  p re s id e n t ,  v ic e p re s id e n t ,  s e n a to r , o r  
r e p re s e n ta t iv e .  B u c k le y  d id  n o t  in tim a te  th a t  a  lim it o f  S
1 ,0 0 0  w a s  th e  lo w e s t  l im it  p e r m is s ib le  fo r  s ta te  e le c tio n s . 
N o r  c a n  th e  A c t 's  p ro v is io n s  b e  r e a d i ly  [* * 8 9 [  c o m p a re d  
w ith  F E C A 's .  S o m e  p r o v is io n s  h a v e  n o  c o u n te r p a n .  
F E C A , fo r  e x a m p le ,  im p o s e s  a  S 2 5 ,0 0 0  c u m u la tiv e  
a n n u a l l im it  o n  in d iv id u a l  c o n tr ib u to r s ,  n l 5 9  in tu i t iv e ly  
le s s e n in g  a  ju s t i f i c a t io n  fo r  a  fe d e ra l  c a n d id a te  lim it 
lo w e r  th a n  S 1 ,0 0 0 .

n 157  S e e  Da)\ 34 F .3d at 1366.

n 15 8  S e e  id .

n I 5 9  S e e  2 U.S.C. §  441a(a )(3 ) .

O th e r  c o u r ts  h a v e  n o te d  th a t  it is  im p o r ta n t  to  lo o k  
to  th e  c ir c u m s ta n c e s  o f  th e  e le c t io n s  to  d e te rm in e  w h a t 
l im ita t io n s  a re  a n d  a re  n o t  c o n s t i tu t io n a l ly  p e rm is s ib le .  
B u t a b s e n t  e v id e n c e  th a t  d im in is h e d  c o n tr ib u t io n  lim its  
h a v e  im p a ir e d  e f fe c t iv e  a d v o c a c y  o r  a re  q u a li ta t iv e ly  
d if f e re n t  in  k in d , w e  s e e  n o  ju s t i f i c a t io n  fo r  a  tr ia l .  T h e  
U n ite d  S ta te s  S u p re m e  C o u r t  h a s  m a d e  it c le a r  th a t a  
c o u r t is n o t  to  s u b s t i tu te  i ts  j u d g m e n t  fo r  th e  le g is la tu re 's  

b y  w ie ld in g  a  sc a lp e l  th e  le g is la tu re  c h o s e  to  fo re g o . 
T h a t  th e  le g is la tu re  m a y  n o t h a v e  " f in e - tu n e d "  th e  A c t 
d o e s  n o t  j u s t i f y  i ts  in v a l id a t io n . T h e  e v id e n c e  th e  S ta te  
in tro d u c e d  is, w e  f in d , s u f f ic ie n t ly  c o m p e l l in g  to  ju s t i f y  
th e  [* * 9 0 ]  $  5 0 0  l im ita t io n  o n  in d iv id u a l  c o n tr ib u t io n s  
fo r  e le c to ra l  c a m p a ig n s  in  A la s k a .  W e  th e re fo re  u p h o ld  
th e  l im ita t io n .

In  d o in g  s o ,  w e  n e c e s s a r i ly  r e je c t  A k C L U 's  
a rg u m e n ts  th a t  th e  n e w  lim its  d o  n o t  a d d re s s  th e  re a l 
d a n g e r :  " la rg e "  c o n tr ib u t io n s .  T h e  S u p re m e  C o u rt 
re je c te d  a  s im ila r  a rg u m e n t  in  B u c k le y . n l 6 0  W e  a lso  
re je c t  A k C L U 's  a rg u m e n t  th a t ,  b e c a u s e  th e  n e w  lim its  
fa il to  re c o g n iz e  th e  h ig h  c o s t  o f  A la s k a  e le c t io n s  a n d  
a re , w h e n  a d ju s te d  fo r  in f la t io n , o n ly  e ig h t  p e rc e n t  o f  th e  
lim it a p p ro v e d  in  B u c k le y  in 1 9 7 6 , th e  n e w  lim its  a re  
in v a lid  a s  a  m a t te r  o f  la w . T h e  S u p re m e  C o u r t  h a s  no t 
h e ld  c o n tr ib u t io n  lim its  to  b e  in v a l id  o n  a  th e o ry  th a t 
th e y  fa il to  k e e p  p a c e  w ith  in f la t io n ,

n l 6 0  S e e  424 U.S. at 30.

[* 6 2 5 ]  (2 )  In d iv id u a l  c o n tr ib u t io n s  to  g r o u p s  a n d  
p o lit ic a l  p a r tie s

T h e  S ta te  a rg u e s  th a t l im its  o n  in d iv id u a ls ' 
c o n tr ib u t io n s  to  g r o u p s  a n d  p o l i t ic a l  p a r t ie s  a re  a lso
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re a s o n a b le  a n d  th a t su c h  l im its  a r e  n e c e s s a ry  to  p ro te c t  
th e  " in te g r i ty "  o f  th e  l im it  o n  in d iv id u a ls ' c o n tr ib u t io n s  
to  c a n d id a te s  b y  [* * 9 1 ]  c lo s in g  lo o p h o le s .  W e  c o n c lu d e  
th a t p re v e n t in g  in d iv id u a ls  f ro m  c h a n n e lin g  th e ir  
co  i tr ib u t io n s  th ro u g h  a g r o u p  o r  a  p a r ty ,  a n d  th u s  
a v o w in g  th e  l im it o n  in d iv id u a ls ' c o n tr ib u t io n s  to  
c a n d id a te s ,  is  a  v a lid  p u rp o s e .  W e  a ls o  c o n c lu d e  , . .a t  th e  
$ 5 ,0 0 0  lim it  is  n o t  s o  p a te n t ly  " d if fe re n t  in  k in d "  a s  to  
ju s t i f y  in v a lid a t io n . W e  u p h o ld  th e  l im it  o n  in d iv id u a l 
c o n tr ib u t io n s  to  g r o u p s  o r  p o l i t ic a l  p a r tie s ,  k e e p in g  in  
m in d  th e  C o u r t 's  w o rd s  in  B u c k le y :  " I f  it is s a t is f ie d  th a t 
so m e  lim it o n  c o n tr ib u t io n s  is  n e c e s s a ry ,  a  c o u r t  h a s  no  
sc a lp e l  to  p r o b e ,  w h e th e r ,  s a y ,  a  S 2 ,0 0 0  c e i l in g  m ig h t  
n o t s e rv e  a s  w e ll  a s  S 1 ,0 0 0 ."  n  161

n l 61 424 U.S. at 30 ( q u o t in g  Bucklev  v. 
Valeo, 171 U.S. /.pp. D.C. 172, 519 F.2d 821, 
842 (D.C. Cir. 1975)).

b . L im its  o n  c o n tr ib u t io n s  b y  g ro u p s ;  A S  
1 5 .1 3 .0 7 0 (c )

U n d e r  A S  1 5 .1 3 .0 7 0 (c ) ,  a  " g ro u p "  th a t  is n o t  a 
p o lit ic a l  p a r ty  m a y  n o t  c o n tr ib u te  m o re  th a n  S 1 ,0 0 0  p e r  
y e a r  to  a  c a n d id a te ,  a n o th e r  g ro u p , o r  a  p o lit ic a l  p a r ty , 
n 162

n l 6 2  A S  1 5 .1 3 .0 7 0 (c )  p ro v id e s :  "A  g ro u p  
th a t is  n o t  a  p o l it ic a l  p a r ty  m a y  c o n tr ib u te  n o t  
m o re  th a n  S 1 ,0 0 0  p e r  y e a r  (1 )  to  a  c a n d id a te ,  o r  
to  an  in d iv id u a l  w h o  c o n d u c ts  a  w r i te - in  
c a m p a ig n  a s  a  c a n d id a te ;  o r  (2 )  to  a n o th e r  g ro u p  
o r  to  a  p o l it ic a l  p a r ty ."

|* * 9 2 ]

T h e  S ta te 's  e v id e n c e  w ith  re s p e c t  to  la rg e  
c o n tr ib u tio n s  d is c u s s e d  a b o v e  (se e  s u p ra  P a n  1 II.D .2 ) 
a lso  a p p lie s  to  " g ro u p "  c o n tr ib u t io n s .  A k C L U  c o n te n d s  
th a t g ro u p s ' c o n tr ib u t io n s  m e r i t  g r e a te r  p ro te c tio n  
b e c a u se  th e y  im p l ic a te  b o th  a s s o c ia t io n a l  a n d  sp e e c h  
r ig h ts . It a s s e r ts  th a t  c o n tr ib u t io n s  n o t  m a d e  b y  an  
in d iv id u a l to  a  c a n d id a te  h a v e  n o  q u id  p ro  q u o  e f fe c t,  
a n d  th a t  b a c k d o o r  fu n n e lin g  c o n c e rn s  a re  ir re le v a n t  
b e c a u se  e x is t in g  la w  a lr e a d y  p ro h ib ite d  fu n n e lin g  e x c e s s  
c o n tr ib u tio n s  th ro u g h  a  g ro u p . I t  a ls o  c la im s  th a t  th e  S
1 ,000  lim its  a r e  s ig n if ic a n tly  lo w e r  th a n  th e  $  5 ,0 0 0  
g ro u p  l im it  a p p ro v e d  in  B u c k le y , a n d  a re  s o  lo w  th a t 
th ey  p ro h ib i t  c o n tr ib u t io n s  th a t  n o  lo n g e r  th re a te n  
c o rru p tio n .

It a p p e a r s  to  u s , h o w e v e r ,  th a t  th is  S 1 ,0 0 0  lim it 
c a n n o t b e  s a id  to  b e  d if f e r e n t  in k in d . B u c k le y  a c tu a l ly

u p h e ld  in d iv id u a l  c o n tr ib u t io n  l im its  o f  S 1 ,000  p e r  
e le c t io n  fo r  fe d e ra l  e le c t io n s ,  s u b je c t  to  a  c u m u la tiv e  
a n n u a l  m a x im u m  o f  $  2 5 ,0 0 0 .  n l 6 3  A n d  e v e n  th o u g h  
f u n n e lin g  w a s  a lr e a d y  il le g a l  in  A la s k a ,  th e re  is n o  
in d ic a tio n  th a t  e x is t in g  la w  w as  e i th e r  a n  a d e q u a te  
p ro te c tio n  o r  e f fe c t iv e ly  e n fo rc e a b le ,  a n d  th e re  w a s  
in s te a d  e v id e n c e  it w a s  n o t. n  164

n ! 6 3  S e e  424 U.S. at 7, 28-29. |* * 9 3 |

n l 6 4  D a v id  F in k e ls te in  a f f ie d  th a t  d u r in g  h is  
te n u re  w ith  th e  H o u s e  D e m o c ra tic  C a m p a ig n  
C o m m itte e ,

n e a r ly  a ll th e  m o n e y  c a m e  fro m  la rg e  
c o n tr ib u to r s  w h o  h a d  a lr e a d y  g iv e n  th e  m a x im u m  
a m o u n t  in m a n y  r a c e s  a n d  w a n te d  to  s e e  
a d d it io n a l  m o n e y  ( b e y o n d  th e  lim its  o f  th e  la w ) 
g o  to  th e s e  c a n d id a te s .  In  a  n u m b e r  o f  c a s e s  
b u s in e s s  in te re s ts  w e n t  e v e n  fu r th e r  a n d  
a t te m p te d  to  d i r e c t  t h e i r  c o n tr ib u t io n s  a s  p a s s ­
th ro u g h s  to  s p e c if ic  c a n d id a te s .

B e c a u se  th e  q u e s t io n  is u l t im a te ly  w h e th e r  th e se  
lim its  a re  " la rg e ,"  p r e v e n t  " e f f e c t iv e  a d v o c a c y ,"  o r  
c o n s t i tu te  a  " d i f fe re n c e  in  k in d ,"  o u r  c o m m e n ts  re la tiv e  
to  th e  in d iv id u a l  c o n tr ib u t io n  lim its  a p p ly  e q u a l ly  h e re . 
W e  c o n s e q u e n t ly  re v e r s e  th e  g ra n t  o f  s u m m a ry  ju d g m e n t  
w ith  r e s p e c t  to  th e s e  l im its  a n d  u p h o ld  th is  p ro v is io n  o f  
th e  A c t.

c . L im its  o n  c o n tr ib u t io n s  b y  p o l it ic a l  p a r tie s ;  A S  
1 5 .1 3 .0 7 0 (d )

T h e  A c t  s e ts  g r a d u a te d  l im its  fo r  p o l it ic a l  p a r tie s ' 
c o n tr ib u t io n s  to  c a n d id a te s :  th e y  ra n g e  f ro m  $ 1 0 0 ,0 0 0  to  
c a n d id a te s  fo r  g o v e r n o r  o r  l ie u te n a n t  g o v e rn o r  to  $  5 ,0 0 0  
to  c a n d id a te s  fo r  c e r ta in  o th e r  o f f ic e s ,  n  165

n 165 A S  1 5 .1 3 .0 7 0 (d )  p ro v id e s :

A  p o lit ic a l  p a r ty  m a> c o n tr ib u te  to  a  c a n d id a te ,  o r  
to  an  in d iv id u a l  w h o  c o n d u c ts  a  w r ite - in  
c a m p a ig n ,  fo r  th e  fo l lo w in g  o f f ic e s  a n  a m o u n t 
n o t  to  e x c e e d

(1 )  $  1 0 0 ,0 0 0  p e r  y e a r ,  i f  th e  e le c t io n  is  fo r  
g o v e r n o r  o r  l ie u te n a n t  g o v e rn o r ;
(2 )  $  1 5 ,0 0 0  p e r  y e a r , i f  th e  e le c t io n  is  fo r  th e  
s ta te  s e n a te ;
( 3 )  S 1 0 ,0 0 0  p e r  y e a r ,  i f  th e  e le c t io n  is fo r  th e  
s ta te  h o u s e  o f  r e p re s e n ta t iv e s ;  a n d
(4 )  S 5 ,0 0 0  p e r  y e a r ,  i f  th e  e le c t io n  is fo r
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( A )  d e le g a te  to  a  c o n s t itu t io n a l  c o n v e n tio n ;

( B )  ju d g e  s e e k in g  r e te n tio n ;  o r

( C )  m u n ic ip a l  o ff ic e .

[**94]

[* 6 2 6 )  T h e  S ta te  a rg u e s  th a t  th ese  lim its  a re  
n e c e s sa ry  to  p r e v e n t  g ro u p s  a n d  in d iv id u a ls  f ro m  
c irc u m v e n tin g  th e i r  c o n tr ib u tio n  lim its  b y  fu n n e lin g  
c o n tr ib u tio n s  th ro u g h  p o l it ic a l  p a r tie s ;  in su p p o r t  it c ite s  
A P O C  in q u ir ie s  r e g a r d in g  u se  o f  p o lit ic a l  p a r tie s  to  p a s s  
fu n d s  to  c a n d id a te s .  T h e  S ta te  a ls o  in tro d u c e d  an  
a f f id a v it  f ro m  f o rm e r  A la s k a  G o v e rn o r  S te v e  C o w p e r , 
w h o  a f f ie d  th a t  p a s s - th ro u g h s  (d o n a tio n s  to  a  p a r ty  th a t  
a re  e a rm a rk e d  fo r  a  c a n d id a te )  u n d e r  th e  p re - re fo rm  
sy s te m  " m a d e  a  m o c k e ry  o f  c o n tr ib u tio n  lim its  a n d  
tu rn e d  p o l i t ic a l  p a r t ie s  in to  m o n e y  la u n d e re rs ."

R e ly in g  o n  C o lo ra d o  R e p u b lic a n  F e d e ra l C a m p a ig n  
C o m m itte e  v . F e d e ra l  E le c t io n  C o m m 'n , n 166 A k C L U  
a rg u e s  th a t a ll  l im its  o n  p o lit ic a l  p a r tie s ' c a m p a ig n  
f in a n c e  a c t iv i t ie s  a re  u n c o n s t itu t io n a l .  It c o n c lu d e s  th a t  a  
m a jo r i ty  o f  th e  C o u r t  th e re  s ta te d  its b e l i e f  th a t  
c o n tr ib u tio n s  o r  c o o rd in a te d  e x p e n d itu re s  m a d e  b y  a  
p o lit ic a l  p a r ty  d o  n o t  h a v e  a  c o r ru p t in g  im p a c t  o n  th e  
p o lit ic a l  p ro c e s s .

n l 6 6  518 U.S. 604, 116 S. Ct. 2309, 135 L. 
Ed. 2d  795 (1996).

B u t, b e c a u s e  C o lo ra d o  R e p u b lic a n  (* * 9 5 )  a d d re s s e s  
l im its  on  p a r t ie s ' in d e p e n d e n t  e x p e n d i tu re s ,  n o t  
c o n tr ib u tio n s , it d o e s  n o t  s q u a re ly  a p p ly  h e re . A s  n o te d  
a b o v e , th e  C o u r t  h a s  h e ld  th a t  e x p e n d itu re  lim its  in fr in g e  
m u ch  m o re  d ir e c t ly  o n  sp e e c h  th a n  d o  c o n tr ib u tio n  
lim its . F u r th e r , th e  C o u r t  p r im a r i ly  a n a ly z e s  c o n tr ib u tio n  
lim its  in  c o n te x t  o f  a s s o c ia t io n a l  r ig h ts . A  p a r ty 's  
a s so c ia t io n a l  r ig h ts  a r e  n o t  u n d u ly  in f r in g e d  b y  
c o n tr ib u tio n  l im its  th a t  a re  n o t  d if fe re n t  in  k in d . W e  a re  
n o t  p re p a re d  to  s a y , b a s e d  o n  th e  r e c o rd  b e fo re  u s , th a t  
th e se  l im its  a re  d i f f e r e n t  in  k in d .

W e  n o te  th a t  f e d e ra l  law  c o n ta in s  e q u iv a le n t  lim its . 
U n d e r  F E C A , a  p o l i t ic a l  p a r ty  is c a te g o r iz e d  a s  a  
" m u ltic a n d id a tc  p o l i t ic a l  c o m m itte e ."  n l 6 7  2 U.S.C. §  
441a  im p o se s  th e  fo l lo w in g  lim its  o n  c o n tr ib u t io n s  by  
m u lt ic a n d id a te  p o l i t ic a l  c o m m itte e s ;  (a )  S 1 5 ,0 0 0  p e r  
y e a r  to  a  p o lit ic a l  p a r ty ,  n l 6 8  (b )  $  5 ,0 0 0  p e r  y e a r  to  
n o n -p a r ty  m u lt ic a n d id a te  p o lit ic a l  c o m m itte e s ,  n l 6 9  a n d  
(c )  $  5 ,0 0 0  p e r  e le c t io n  to  c a n d id a te s  fo r  fe d e ra l o ffice . 
n l 7 0  N a tio n a l  p a r t ie s  a n d  p a r ty  s e n a te  c a m p a ig n  
c o m m itte e s  m a y  g iv e  u p  to  $  1 7 ,5 0 0  to  s e n a te  c a n d id a te s  
d u r in g  a n  e le c t io n  y e a r , n l 71

n 167 S e e 2  U.S.C. §  431. |* * 9 6 |

n l 6 8  S e e  2 U.S.C. §  441a(a ) (2 ) (B ) .  B u t s e e  
2 U.S.C. §  441a{a ) (4 )  (" T h e  l im ita t io n s  o n  
c o n tr ib u t io n s  c o n ta in e d  in  [p a ra g ra p h  2 ]  d o  n o t 
a p p ly  to  t r a n s fe r s  b e tw e e n  a n d  a m o n g  p o lit ic a l  
c o m m itte e s  w h ic h  a re  n a tio n a l,  S ta te , d is tr ic t ,  o r  
lo c a l c o m m itte e s  ... o f  th e  s a m e  p o l i t ic a l  p a r ty ," ) .

n l 6 9  S e e  2 U.S.C. §  441a{a)(2)(C).

n l 7 0  S e e  2  U.S.C. §  441a{a )(2 )(A ) .

n  171 S e e  2  U.S.C. §  441a{h ).

A n o th e r  p ro v is io n  t r e a ts  p a r tie s  d i f fe re n tly  fo r  
p u rp o s e s  o f  e x p e n d i tu re s ,  b u t it d o e s  n o t a f fe c t  th e  
c o n tr ib u t io n  l im its  to  w h ic h  p a r t ie s  a re  o th e rw is e  s u b je c t .  
n I 7 2

n l 7 2  S e e  2  U.S.C. §  441a(6).

A b s e n t  a n y  l im its  o n  c o n tr ib u t io n s  b y  p a r tie s ,  w e  
b e lie v e  th e re  w o u ld  b e  s u b s ta n t ia l  p o te n tia l  fo r  u n d u e  
in f lu e n c e ,  i .e .,  q u id  p ro  q u o  c o r ru p t io n  o r  th e  a p p e a ra n c e  
o f  c o r ru p t io n . T h e  n a tu ra l  te n d e n c y  o f  su c c e s s fu l  
c a n d id a te s  w h o  re c e iv e  u n l im ite d  c o n tr ib u t io n s  fro m  a 
p a r ty  w o u ld  b e  to  re d u c e  in d e p e n d e n t  [* * 9 7 [ 
c o n s id e ra t io n  o f  i s s u e s  a n d  a d h e re  to  p o s i t io n s  ta k e n  b y  
th e  p a r ty  i ts e lf .  T h e  r e la t iv e ly  la rg e  ($  5 ,0 0 0 )  lim its  o n  
c o n tr ib u t io n s  b y  in d iv id u a ls  to  p a r tie s  w o u ld  a lso  
e n c o u ra g e  c h a n n e lin g  in d iv id u a l  c o n tr ib u t io n s  to  fa v o re d  
c a n d id a te s  a b s e n t  a n y  p a r ty  l im its .  W e  th e re fo re  
c o n c lu d e  th a t  th e  S ta te  h a s  a  le g i t im a te  g o v e rn m e n ta l  
in te re s t in  l im it in g  a p a r ty 's  c o n tr ib u t io n s .  F u r th e r ,  to  th e  
e x te n t  th e  b a n  o n  " n o n -g ro u p "  c o n tr ib u t io n s  m a y  be  
in v a lid , l im its  o n  p a r ty  c o n tr ib u t io n s  b e c o m e  e v e n  m o re  
ju s t if ie d .  W e  th e re fo re  r e v e r s e  th e  j u d g m e n t  b e lo w  w ith  
r e s p e c t  to  A S  1 5 .1 3 .0 7 0 (d )  a n d  u p h o ld  th e  l im it  on  
c o n tr ib u t io n s  b y  p o l it ic a l  p a r tie s .

3 . R e s tr ic t io n s  o n  w h e n  c o n tr ib u t io n s  m a y  b e  m ad e  
a n d  re c e iv e d

a. B a n s  o n  n o n e le c t ic n  y e a r  c o n tr ib u t io n s ;  A S  
1 5 .1 3 .0 7 4 (c ) ,  (d )

T w o  s ta tu te s  w h ic h  r e s t r ic t  th e  t im in g  o f  
c o n tr ib u t io n s  e f fe c t iv e ly  b a n  " n o n -e le c t io n  (* 6 2 7 )  y e a r"  
c o n tr ib u t io n s .  A la s k a  S ta tu te  1 5 .1 3 .0 7 4 (c ) (1 )  l im its  p re ­
e le c t io n  c o n tr ib u t io n s .  F o r  c a n d id a te s  fo r  o f f ic e s  f i l le d  a t 
g e n e ra l  e le c t io n s ,  th e  s ta tu te  p ro h ib its  m a k in g  
c o n tr ib u t io n s  b e fo re  J a n u a ry  I o f  th e  e le c t io n  y e a r , n 173 
F o r  c a n d id a te s  fo r  o f f ic e s  f i l le d  a t  m u n ic ip a l  o r  sp e c ia l
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e le c t io n s ,  it p ro h ib its  m a k in g  c o n tr ib u t io n s  e a r l ie r  |* * 9 8 ]  
th a n  n in e  m o n th s  b e fo re  th e  e le c t io n . n l 7 4  A la sk a  
S ta tu te  1 5 .1 3 .0 7 4 (c ) (4 ) ,  a s  a m e n d e d  in 1998 , b a rs  p o s t­
e le c t io n  c o n tr ib u t io n s ,  i .e ., a f te r  D e c e m b e r  31 o f  th e  
e le c t io n  y e a r  o r  s ix ty  d a y s  a f te r  th e  c a n d id a te 's  last 
c o n te s te d  e le c t io n , w h ic h e v e r  c o m e s  firs t, n  175 A la sk a  
S ta tu te  1 5 .1 3 .0 7 2 (c )  c o r re s p o n d in g ly  r e s t r ic ts  w h e n  
c o n tr ib u t io n s  m a y  b e  s o lic i te d  o r  a c c e p te d . n l 7 6  T h e  A c t 
a ls o  c o n ta in s  c o n tin g e n t  t im in g  re s tr ic tio n s  th a t  ta k e  
e f fe c t  o n ly  i f  a  f in a l  c o u r t  o rd e r  d e c la re s  A S  1 5 .1 3 .0 7 4 (c )  
u n c o n s t i tu t io n a l .  n ! 7 7

n l 7 3  A S  1 5 .1 3 .0 7 4 (c ) , th o u g h  a m e n d e d  in 
1 9 9 8 , r e a d s  la rg e ly  a s  it d id  in  th e  1 9 9 6  A c t. 
C o m p a r e  ch . 4 8  § 11, S L A  1996 w ith  ch . 74  § 5, 
S L A  1 9 9 8 . T h e  1996  A c t p ro v id e d :

A  p e r s o n  o r  g ro u p  m a y  n o t  m a k e  a  
c o n tr ib u t io n
( 1 )  to  a  c a n d id a te  fo r  g o v e rn o r  o r  l ie u te n a n t  
g o v e r n o r  o r  a n  in d iv id u a l  w h o  file s  w ith  th e  
c o m m is s io n  th e  d o c u m e n t  n e c e s s a ry  to  p e rm it 
th a t  in d iv id u a l  to  in c u r  c e r ta in  e le c t io n - re la te d  
e x p e n s e s  a s  a u th o r iz e d  b y  A S  1 5 .1 3 .1 0 0  fo r  
g o v e r n o r  o r  l ie u te n a n t g o v e rn o r ,  b e fo re  th e  la te r  
o f  th e  fo l lo w in g  d a te s :

(A )  th e  d a te  th e  in d iv id u a l

( i)  b e c o m e s  a  c a n d id a te ;  o r

( i i)  f i le s  w ith  th e  c o m m is s io n  th e  d o c u m e n t 
n e c e s s a ry  to  p e rm it  th e  in d iv id u a l to  in c u r  c e r ta in  
e le c t io n - re la te d  e x p e n s e s  a s  a u th o r iz e d  b y  A S  
1 5 .1 3 .1 0 0 ; o r

(B )  J a n u a ry  1 o f  th e  y e a r  o f  th e  e le c t io n  .... 
. . . .( 2 )  to  a  c a n d id a te  fo r  th e  s ta te  le g is la tu re  o r  an  
in d iv id u a l  w h o  f i le s  w ith  th e  c o m m is s io n  th e  
d o c u m e n t  n e c e s s a ry  to  p e rm it  th a t  in d iv id u a l  to  
in c u r  c e r ta in  e le c t io n - re la te d  e x p e n s e s  a s  
a u th o r iz e d  b y  A S  1 5 .1 3 .1 0 0  fo r  th e  s ta te  
le g is la tu re  w h ile  th e  le g is la tu re  is c o n v e n e d  in a 
r e g u la r  o r  s p e c ia l  le g is la tiv e  s e s s io n , u n le s s  th e  
c o n tr ib u t io n  is  m a d e  in a  p la c e  o th e r  th a n  th e  
c a p i ta l  c i ty  d u r in g  th e  9 0  d a y s  im m e d ia te ly  
p r e c e d in g  a n  e le c t io n  in  w h ic h  th e  c a n d id a te  o r  
in d iv id u a l  is  a  c a n d id a te ,  o r  b e fo re  th e  la te r  o f  th e  
fo l lo w in g  d a te s :

(A )  th e  d a te  th e  in d iv id u a l

( i )  b e c o m e s  a  c a n d id a te ;  o r

( i i)  f i le s  w ith  th e  c o m m is s io n  th e  d o c u m e n t 
n e c e s s a r y  to  p e rm it  th e  in d iv id u a l to  in c u r  c e r ta in  
e le c t io n - re la te d  e x p e n s e s  a s  a u th o r iz e d  b y  A S  
1 5 .1 3 .1 0 0 ; o r

(B )  J a n u a ry  1 o f  th e  y e a r  o f  th e  e le c tio n :
(3 )  to  a  c a n d id a te  o r  a n  in d iv id u a l  w h o  f i le s  w ith  
th e  c o m m is s io n  th e  d o c u m e n t  n e c e s s a ry  to  p e rm it  
th a t  in d iv id u a l  to  in c u r  c e r ta in  e le c t io n - re la te d  
e x p e n s e s  a s  a u th o r iz e d  b y  A S  1 5 .1 3 .1 0 0  fo r  an  
o f f ic e  th a t  is  to  b e  f i lle d  a t  a  m u n ic ip a l  e le c t io n  
b e fo re  th e  la te r  o f  th e  fo l lo w in g  d a te s :

(A )  th e  d a te  th e  in d iv id u a l

( i)  b e c o m e s  a  c a n d id a te ;  o r

( i i)  f i le s  w ith  th e  c o m m is s io n  th e  d o c u m e n t 
n e c e s s a ry  to  p e rm i t  th a t  in d iv id u a l  to  in c u r  
c e r ta in  e le c t io n - re la te d  e x p e n s e s  a s  a u th o r iz e d  b y  
A S  1 5 .1 3 .1 0 0 ;

(B )  th e  d a te  th a t  is n in e  m o n th s  b e fo re  th e  
d a te  o f  th e  m u n ic ip a l  e le c t io n ;  o r
(4 )  to  a n y  c a n d id a te  a f te r  th e  e a r l ie r  o f  D e c e m b e r  
31 o f  th e  y e a r  o f  th e  e le c t io n  o r  th e  6 0 th  d a y

(A )  a f te r  th e  d a te  o f  a  p r im a ry  e le c t io n  i f  th e  
c a n d id a te

( i )  h a s  b e e n  n o m in a te d  a t  th e  p r im a ry  
e le c t io n  o r  is  r u n n in g  a s  a  w r i te - in  c a n d id a te ;  a n d

( i i)  is  n o t  o p p o s e d  a t  th e  g e n e ra l  e le c t io n ;

(B )  a f te r  th e  d a te  o f  th e  p r im a ry  e le c t io n  i f  
th e  c a n d id a te  w a s  n o t  n o m in a te d  a t  th e  p r im a ry  
e le c t io n ;  o r

(C )  a f te r  th e  d a te  o f  th e  g e n e ra l  e le c t io n , o r  
a f te r  th e  d a te  o f  a  m u n ic ip a l  o r  m u n ic ip a l  r u n o f f  
e le c t io n , i f  th e  c a n d id a te  w a s  o p p o s e d  a t th e  
g e n e ra l,  m u n ic ip a l ,  o r  m u n ic ip a l  r u n o f f  e le c t io n ;
(5 )  in  th e  c a p i ta l  c i ty  to  a  c a n d id a te  fo r  g o v e rn o r  
o r  l ie u te n a n t  g o v e r n o r  o r  th e  s ta te  le g is la tu re  
w h e n  th e  le g is la tu re  is  c o n v e n e d  in  a  r e g u la r  o r  
s p e c ia l  le g is la tiv e  s e s s io n .

A S  1 5 .1 3 .0 7 4 (c )  (1 9 9 6 ) .  |* * 9 9 1

n l 7 4  S e e  A S  1 5 .1 3 .0 7 4 (c ) (3 ) (B ) .

n  175 S e e  A S  1 5 .1 3 .0 7 4 (c ) (4 ) ,  a s  a m e n d e d  by  
ch . 7 4  § 5 , S L A  1 9 9 8 . B e fo re  its a m e n d m e n t  in 
1 9 9 8 , A S  1 5 .1 3 .0 7 4 (c ) (4 )  im p o s e d  a p o s t ­
e le c t io n  c u to f f  o f  fo r ty - f iv e  d a y s . S e e  ch . 4 8  5 
11, S L A  19 9 6 .

n ! 7 6 A S  1 5 .1 3 .0 7 2 (c j  p ro v id e s :

( c )  A n  in d iv id u a l,  o r  o n e  a - t in g  d ire c tly  o r  
in d ire c t ly  o n  b e h a l f  o f  th a t  in d iv id u a l,  m a y  n o t 
s o l ic i t  o r  a c c e p t  a  c o n tr ib u t io n

(1 )  b e fo re  th e  d a te  fo r  w h ic h  c o n tr ib u t io n s  
m a y  b e  m a d e  a s  d e te rm in e d  u n d e r  A S  
1 5 .1 3 .0 7 4 (c ) ;  o r
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(2 )  la te r  th a n  th e  d a y  a f te r  w h ic h  
c o n tr ib u t io n s  m a y  n o t  b e  m a d e  a s  d e te rm in e d  
u n d e r  A S  1 5 .1 3 .0 7 4 (c ).

n  177 S e e  ch . 4 8  § 3 3 (b ) ,  S L A  1996 .

A t th e  o u ts e t,  w e  n o te  th a t  B u c k le y  a u th o r iz e s  
" r e a s o n a b le  t im e , p la c e ,  a n d  m a n n e r  re g u la t io n s ,  w h ic h  
d o  n o t  d is c r im in a te  a m o n g  s p e a k e r s  o r  id e a s ,  in  o r d e r  to  
fu r th e r  a n  im p o r ta n t  g o v e rn m e n ta l  in te re s t  u n re la te d  to  
th e  r e s t r ic tio n  o f  c o m m u n ic a tio n ,"  p ro v id e d  th a t  th e  
re g u la t io n s  d o  n o t  im p o s e  d i r e c t  [*628] q u a n ti ty  
re s t r ic t io n s  o n  p o l it ic a l  c o m m u n ic a tio n  a n d  a s so c ia t io n . 
n l 7 8

n l 7 8  424 U.S. at 18.

[**100)
T h e  S ta te  o f f e re d  e v id e n c e  b e a r in g  o n  th e  n e e d  fo r  

c o n tr ib u t io n  tim e  lim its . In  O p e n  S e c re ts ,  a u th o r  L a rry  
M a k in s o n  a rg u e s  th a t  o f f -y e a r  c o n tr ib u t io n s  a llo w  
d o n o rs  e f fe c t iv e ly  to  d o u b le  th e  e x is t in g  c o n tr ib u tio n  
lim its  b y  g iv in g  tw ic e  in a  s in g le  e le c t io n  c y c le .  n ! 7 9

n  179 S e e  L a r ry  M a k in s o n , O p e n  S e c re ts  6 
(1 9 8 7 ) .

In 1 9 8 9  th e  A P O C  s t a f f  e x a m in e d  th e  p r o p o r t io n  o f  
c o n tr ib u t io n s  m a d e  a f te r  e le c t io n s .  n l 8 0  L e s s  th a n  tw o  
p e rc e n t  o f  a ll  c o n tr ib u t io n s  in  th e  19 8 8  c y c le  w e re  p o s t­
e le c t io n  c o n tr ib u t io n s .  n l S l  A t th a t  t im e  a  m a jo r i ty  o f  
th e  A P O C  c o m m is s io n e r s  s ta te d  s tro n g  s u p p o r t  fo r 
b a r r in g  p o s t- e le c t io n  c o n tr ib u tio n s ,  a n d  h o p e d  su c h  a  b an  
w o u ld  c u r ta il  c o n tr ib u t io n s  " in te n d e d  to  in f lu e n c e  a 
s u c c e s s fu l  c a n d id a te  ra th e r  th a n  th e  o u tc o m e  o f  an  
e le c t io n ."  n l 8 2

n l 8 0  S e e  A la sk a  P u b lic  O ff ic e s  
C o m m is s io n , Im p a c t  o f  R e fo rm  P ro p o s a ls  on  
C a m p a ig n  F u n d in g  P a t te rn s  in  A la s k a  (1 9 8 9 ) .

n  181 S e e  id.

n l 8 2  A P O C  A n n . R e p . to  th e  L e g is la tu re  10 
(1 9 8 9 ) .

[**101]
F o rm e r  A la s k a  G o v e rn o r  H ic k e l  a f f ie d  th a t  " p o s t­

e le c t io n  c o n tr ib u t io n s  c an  to o  e a s i ly  be  v ie w e d  a s  an

a t te m p t  to  p u rc h a s e  in f lu e n c e  a n d  a re  o n e  o f  th e  m o st 
t r o u b l in g  k in d s  o f  c o n tr ib u t io n ."

T h e  S ta te  s u b m itte d  a  n e w s  a r t ic le  q u o t in g  1994 
g u b e rn a to r ia l  c a n d id a te  J im  C a m p b e l l  a s  s a y in g  th a t 
" th e re  is a n  a p p e a ra n c e  o f  c o n f l ic t  o f  in te re s t  w h e n  a 
w in n in g  c a n d id a te  r a is e s  m o n e y  a f te r  th e  e le c t io n  is 
o v e r ."

In  th e  s u p e r io r  c o u r t  th e  S ta te  a r g u e d  th a t  th e  t im in g  
l im its  " a d d re s s  th e  p ro b le m  o f  th e  p e rp e tu a l  c a m p a ig n ."  
I t  a rg u e s  o n  a p p e a l  th a t  th e s e  r e s t r ic t io n s  h e lp  e n s u re  th a t  
c o n tr ib u t io n s  w il l  b e  u s e d  o n ly  to  f in a n c e  e le c t io n  
c a m p a ig n s .  I t  a s s e r ts  th a t  c o n tr ib u t io n s  " re m o te  in t im e "  
to  a n  e le c t io n  a re  " v e ry  s u s c e p t ib le  to  th e  a p p e a ra n c e  th a t 
th e y  w e re  m a d e  to  p u rc h a s e  in f lu e n c e ."  It c o n te n d s  th a t 
A P O C  re p o r ts  d e m o n s tr a te  th e  n e e d  fo r  f u n d - ra is in g  tim e  
l im its . T h e s e  r e p o r ts  s h o w  th a t  b e tw e e n  1 9 8 9  a n d  1995 , 
e ig h ty  p e rc e n t  o f  a ll  n o n e le c t io n - y e a r  c o n tr ib u t io n s  w e re  
m a d e  d i r e c t ly  to  in c u m b e n ts .  O n ly  th re e  p e rc e n t  o f  
n o n e le c t io n - y e a r  c o n tr ib u t io n s  w e re  d ir e c te d  to  
c h a l le n g e r s .  C a n d id a te s  fo r  s e a ts  w i th  n o  in c u m b e n t  
c a n d id a te  r e c e iv e d  s e v e n te e n  p e r c e n t  o f  n o n e le c t io n -y e a r  
c o n tr ib u t io n s .  [* * 1 0 2 )

T h e  S ta te  c la im s  th a t  th e  p re -e le c t io n  y e a r  b a n  -  
" b e fo re  c a n d id a c ie s  a re  d e c la r e d  a n d  p la t fo rm  is su e s  a re  
id e n tif ie d "  -  e l im in a te s  c o n tr ib u t io n s  th a t  h a v e  " th e  
a p p e a r a n c e  o f  b e in g  m a d e  to  p u rc h a s e  a c c e s s  o r  
in f lu e n c e , p a r t ic u la r ly  i f  th e  c a n d id a te  ... is  an  
in c u m b e n t."

T h e  e v id e n c e  th e  S ta te  c ite s  s h o w s , a t  m o s t , th a t  
in c u m b e n ts  w h o  r e c e iv e d  p r e -e le c t io n  y e a r  c o n tr ib u t io n s  
m a y  h a v e  h a d  a  fu n d - r a is in g  a d v a n ta g e  o v e r  th e  
c h a l le n g e r s ,  b u t  it d o e s  n o t  d is t in g u is h  o n  th e  b a s is  o f  
w h e n  th e  in c u m b e n ts  a n d  c h a l le n g e r s  d e c la r e d  th e ir  
c a n d id a c ie s ,  o r  r e b u t  th e  p o s s ib i l i ty  th a t  in c u m b e n ts ,  
w h o m  v o te r s  h a d  p re v io u s ly  fa v o re d , a n d  w h o s e  p o lit ic a l  
p la t fo rm  w a s  p r e v io u s ly  s u c c e s s fu l ,  w e re  m o re  in  tu n e  
w ith  th e  e le c to r a te  o r  b e t t e r  o r g a n iz e d  th a n  th e i r  
c h a lle n g e rs .

T h a t  p re -e le c t io n  y e a r  c o n tr ib u to r s  s t r o r  -»ly fa v o re d  
in c u m b e n ts  m a y  im p ly  a  d e s i r e  b y  th o s e  c o n tr ib u to r s  to  
p u rc h a s e  a c c e s s  o r  in f lu e n c e .  B u t it d o e s  n o t  g iv e  th e  
a p p e a ra n c e  o f  c o r ru p t io n  a b s e n t  s o m e  e v id e n c e  im p ly in g  
th a t  in c u m b e n ts  h a v e  u s e d  p re -e le c t io n  y e a r  
c o n tr ib u t io n s  to  h e lp  ra is e  fu n d s  s u b s ta n t ia l ly  e x c e e d in g  
th e ir  p r o b a b le  c a m p a ig n  n e e d s .  N o r  is it a p p a re n t  h o w  
th e  te m p o ra l  l im its  a d d re s s  a n y  c o r ru p t io n  th a t  m ig h t  
a r is e  [**103] fro m  g iv in g  s o m e  c o n tr ib u to r s  in o rd in a te  
o p p o r tu n ity  to  in f lu e n c e  th e  p ro c e s s ,  n  183

n l 8 3  C f. Austin, 494 U.S. at 658-61 
( r e c o g n iz in g  d a n g e r  o f  " c o r ro s iv e  a n d  d is to r t in g  
e f fe c ts  o f  im m e n s e  a g g r e g a t io n s  o f  w e a lth " ) .
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T h e  S ta te  e m p h a s iz e s  th e  n e g a t iv e  p u b l ic  p e rc e p tio n  
o f  p o s t- e le c t io n  c o n tr ib u tio n s :

O b v io u s ly  a  p o s te le c t io n  c o n tr ib u t io n  c a n n o t  b e  in te n d e d  
to  a s s is t  th e  c a n d id a te  in h is  o r  h e r  e f fo r ts  to  w in  b e c a u se  
th e  e le c t io n  is o v e r . W h ile  so m e  c o n tr ib u to r s  m a y  s im p ly  
w ish  to  a s s is t  in  re ti r in g  c a m p a ig n  d e b ts , a  m o re  lik e ly  
p e rc e p tio n  is  th a t  th e  [* 6 2 9 ]  p u rp o s e  is to  b u y  in f lu e n c e  
o r , a t  th e  v e ry  le a s t ,  a c c e s s .

T o  b o ls te r  its  a rg u m e n t,  th e  S ta te  c i te s  c a s e s  fro m  
o th e r  ju r is d ic t io n s  w ith  w h a t it a d m its  a re  "m ix e d  
re s u lts ."  In  tw o  c a s e s , c o u r ts  u p h e ld  th e  re s tr ic tio n s , 
n  184 In  G a b le  v. P a tto n , th e  r e s t r ic tio n  b a r re d  a c c e p ta n c e  
o f  c o n tr ib u t io n s  d u r in g  th e  fo u r  w e e k s  p r e c e d in g  a  
p r im a ry . n l 8 5  In  F e rre  v . F lo r id a  e x  re l.  R e n o , th e  
r e s t r ic tio n  p ro h ib ite d  p o s t-e le c t io n  c o n tr ib u tio n s .  n l 8 6  In 
[* * 1 0 4 ]  th e  o th e r  tw o  c a s e s  (b o th  in v o lv in g  o f f -y e a r  
b a n s ) , c o u r ts  h e ld  th e  t im e  r e s t r ic tio n s  u n c o n s t itu t ic n a l .  
n ! 8 7

n l 8 4  S e e  Gable v. Patton, 142 F.3d  940 (6th 
Cir. 1998); Ferre v. Florida ex rel. Reno, 478 So. 
2d  1077 (Fla. Dist. App, 1985).

n  185 S e e  142 F .3 d a t 944.

n 1S6 S e e  478 So. 2d  at 1078-79.

n 187 S e e  Zeller v. Florida Bar, 709 F. Supp. 
1518 (N.D. Fla. 1995); Opinion o f  the Justices to 
the House o f  Representatives, 418 Mass. 1201, 
637 N .E .2d213 (Mass. 1994).

A k C L U  a rg u e s  th a t th e  S ta te  h a s  fa ile d  to  p ro v id e  
e v id e n c e  o f  " re a l h a rm ."  L ik e w ise , A k C L U  m a in ta in s  
th a t " th e  id e n t i f ie d  h a rm  o f  a  q u id  p ro  q u o  r e c e ip t  o f  
m o n e y  in e x c h a n g e  fo r  p o lit ic a l  fa v o rs  s im p ly  d o e s  n o t 
a p p ly  to  n o n - in c u m b e n ts ."  It a s s e r ts  th a t,  i f  a n y th in g , th e  
e v id e n c e  s u g g e s ts  th e  a g g re g a te  e f fe c t  o f  th e  te m p o ra l  
lim its  w o u ld  b e  to  in c re a s e , n o t  d im in ish ,  th e  p o s s ib i l i ty  
o f  c o r ru p tio n .

I t  a ls o  c o n te n d s  th a t  th e  l im its  a re  n o t  n a r ro w ly  
ta i lo re d , a n d  th a t  e v e n  th o u g h  th e  c o n tin g e n t  te m p o ra l  
re s tr ic tio n s  re d u c e  th e  h a rm . [* * 1 0 5 ]  th e y  
u n c o n s t itu t io n a l ly  in te r fe re  w i th  th e  r ig h t  o f  a s so c ia t io n .

W h ile  w e  re c o g n iz e  th a t  th e s e  lim its  w o u ld  h a v e  a 
s ig n if ic a n t  e f fe c t  o n  a  c a n d id a te 's  p o w e r  to  s p e n d  m o n e y  
d u r in g  n o n -e le c t io n  y e a rs ,  w e  c o n s id e r  th e s e  p ro v is io n s  
to  b e  c o n tr ib u tio n  lim its , n o t  e x p e n d itu re  l im its . n l 8 8  It 
is n o t  a p p a re n t  h o w  th e  r e la tiv e ly  s h o r t  p re -e le c t io n  
c o n tr ib u tio n  w in d o w  a d d re s s e s  c o r ru p t io n  o r  th e

a p p e a r a n c e  o f  c o r ru p t io n . N e i th e r  th e  m in im a l e v id e n c e  
n o r  th e  S ta te 's  a rg u m e n ts  j u s t i f y  th e  c o m p re s s e d  tim e  
l im its  o f  A S  1 5 .1 3 .0 7 4 (c )  (1 ) ,  (2 ) , a n d  (3 ). T h e  c a s e s  the  
S ta te  c ite s  d o  n o t  e x p la in  h o w  th e  p re -e le c t io n  lim its  can  
b e  ju s t i f i e d ,  n  189 W e  a g re e  w ith  th e  c o re  r a tio n a le  o f  the  
M a s s a c h u s e t ts  S u p re m e  J u d ic ia l  C o u r t ,  w h ic h  c o n c lu d e d  
in O p in io n  o f  th e  J u s t ic e s  to  th e  H o u s e  o f  
R e p re s e n ta t iv e s  th a t  a  c a p  o n  n o n e le c t io n -y e a r  
c o n tr ib u t io n s  w a s  u n c o n s t i tu t io n a l .  n l 9 0  T h a t  c o u r t h e ld :

L e g is la t io n  th a t  h a s  th e  e f fe c t  o f  p ro h ib i t in g  a  c o n tr ib u to r  
f ro m  e x p r e s s in g  s u p p o r t  a n d  a f f i l ia t io n  w ith  a  c a n d id a te  
fo r  a  le n g th y  p e r io d  c o n s t i tu te s  a  s ig n if ic a n t  in te r fe re n c e  
w ith  th e  r ig h t  o f  a s s o c ia t io n .  A  c o n tr ib u to r  m ig h t h av e  
c o m p e l l in g  r e a s o n s  fo r  d e s i r in g  to  e x p re s s  th a t  s u p p o r t  at 
a  p a r t ic u la r  t im e  [* * 1 0 6 ]  o th e r  th a n  th e  y e a r  o f  th e  
e le c t io n . n l9 1

W e  th e r e f o r e  a f f irm  th e  s u p e r io r  c o u r t 's  in v a l id a t io n  o f  
th e  p re -e le c t io n  c o n tr ib u t io n  l im its  o f  A S  1 5 .1 3 .0 7 4 (c )  
( 0 , ( 2 ) ,  a n d  (3 ).

n  188 U n til  c o n tr ib u t io n s  a re  r e c e iv e d , th e y  
a re  u n a v a i la b le  to  e x p e n d . B u t  se e  Opinion o f  the 
Justices, 637 N .E .2da t 217.

n l 8 9  S e e  Gable, 142 F.3d at 949-53 
( u p h o ld in g  r e s t r ic t io n  th a t  p ro h ib i te d  a c c e p ta n c e  
o f  c o n tr ib u t io n s  f ro m  o u ts id e  so u rc e s  d u r in g  th e  
tw e n ty -e ig h t  d a y s  p r e c e d in g  a n  e le c t io n , a n d  th a t 
w a s  p a r t  o f  a  s c h e m e  fo r  p u b l ic ly  f in a n c in g  
e le c t io n  c a m p a ig n s ) ;  Service Employees Int'l 
Union v. Fair Political Practices Comm'n, 955 
F.2d 1312, 1318-21 (9th Cir. 1992) ( s t r ik in g  
d o w n  f isc a l y e a r  l im it  o n  c a m p a ig n  fu n d - ra is in g  
b e c a u s e  it d is c r im in a te d  a g a in s t  c h a lle n g e rs ) .

T h e  S ta te  a ls o  c i te s  F e r re .  B u t th a t  d e c is io n  
u p h e ld  r e s t r ic t io n s  o n  p o s t- e le c t io n  c o n tr ib u tio n s ,  
a n d  it  d o e s  n o t  a d d re s s  th e  s o r t  o f  p re -e le c t io n  
r e s t r ic t io n s  c h a l le n g e d  h e re .

Zeller, 909 F. Supp. at 1525-26 (h o ld in g  
ui c o n s t i tu t io n a l  p r o h ib it io n  on  c o n tr ib u t io n s  
m a d e  m o re  th a n  o n e  y e a r  b e fo re  ju d ic ia l  
e le c t io n s ) .

n  190  S e e  Opinion o f  the Justices, 637 N .E.2J  
a t 218. |* * 1 0 7 1

n  191 Id . a t  2 1 8 .

O u r  a f f i rm a n c e  o f  th is  a s p e c t  o f  th e  ju d g m e n t  b e lo w  
c a u s e s  th e  e ig h te e n - m o n th  c o n t in g e n t  p re -e le c t in n  tim e  
lim its  in  th e  A c t  to  ta k e  e f fe c t.  n l 9 2  B e c a u s e  n e i th e r  s id e  
h a s  s u b s ta n t iv e ly  [* 6 3 0 ]  d is c u s s e d  th e  v a lid i ty  j f  th e s e
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c o n tin g e n t  l im its ,  a n d  b e c a u se  th e y  a re  n o t  p a te n t ly  
u n c o n s t i tu t io n a l ,  w e  d e c l in e  to  a d d re s s  th e ir  v a lid i ty  

h e re . n l 9 3

n 192 S e e  ch . 4 8  § 12, S L A  19 9 6 :

A S  1 5 .1 3 .0 7 4 (c )  is  re p e a le d  a n d  re e n a c te d  to  
re a d :

A  p e r s o n  o r  g ro u p  m a y  n o t  m a k e  a  c o n tr ib u tio n
(1 )  to  a  c a n d id a te  o r  a n  in d iv id u a l  w h o  f i le s  w ith  
th e  c o m m is s io n  th e  d o c u m e n t  n e c e s s a ry  to  p e rm it  
th a t  in d iv id u a l  to  in c u r  c e r ta in  e le c t io n - re la te d  
e x p e n s e s  a s  a u th o r iz e d  b y  A S  1 5 .1 3 .1 0 0  w h e n  
th e  o f f ic e  is  to  b e  f i lle d  a t  a  g e n e ra l  e le c t io n  
b e fo re  th e  d a te  th a t  is 18 m o n th s  b e fo re  th e  
g e n e ra l  e le c t io n ;
(2 )  to  a  c a n d id a te  o r  a n  in d iv id u a l  w h o  f ile s  w ith  
th e  c o m m is s io n  th e  d o c u m e n t  n e c e s s a ry  to  p e rm it  
th a t  in d iv id u a l  to  in c u r  c e r ta in  e le c t io n - re la te d  
e x p e n s e s  a s  a u th o r iz e d  b y  A S  1 5 .1 3 .1 0 0  fo r  an  
o f f ic e  th a t  is  to  b e  f i lle d  a t  a  s p e c ia l  e le c t io n  o r  
m u n ic ip a l  e le c t io n  b e fo re  th e  d a te  th a t is  18 
m o n th s  b e f o re  th e  d a te  o f  th e  r e g u la r  m u n ic ip a l  
e le c t io n  o r  th a t  is  b e fo re  th e  d a te  o f  th e  
p ro c la m a t io n  o f  th e  s p e c ia l  e le c t io n  a t  w h ic h  th e  
c a n d id a te  o r  in d iv id u a l  s e e k s  e le c t io n  to  p u b lic  
o f f ic e ;  o r
(3 )  to  a n y  c a n d id a te  la te r  th a n  th e  4 5 th  d a y

(A )  a f te r  th e  d a te  o f  a  p r im a ry  e le c t io n  i f  th e  
c a n d id a te

( i )  h a s  b e e n  n o m in a te d  a t th e  p r im a ry  
e le c t io n  o r  is  ru n n in g  a s  a  w r i te - in  c a n d id a te ;  a n d

( i i)  is  n o t  o p p o s e d  a t  th e  g e n e ra l  e le c t io n ;

(B )  a f te r  th e  d a te  o f  th e  p r im a ry  e le c t io n  i f  
th e  c a n d id a te  w a s  n o t  n o m in a te d  a t  th e  p r im a ry  
e le c t io n ;  o r

(C )  a f te r  th e  d a te  o f  th e  g e n e ra l  e le c t io n , o r  
a f te r  th e  d a te  o f  a  m u n ic ip a l  o r  m u n ic ip a l  r u n o f f  
e le c t io n , i f  th e  c a n d id a te  w a s  o p p o s e d  a t  th e  
g e n e ra l,  m u n ic ip a l ,  o r  m u n ic ip a l  r u n o f f  e le c t io n .

[**1081

n l 9 3  W e  o b s e rv e  th a t th e  in v a lid a t io n  o f  th e  
p re -e le c t io n  y e a r  c o n tr ib u t io n  b a n s  a f fo rd s  
c a n d id a te s  a  g re a te r  t im e  p e r io d  in w h ic h  lo  ra is e  
c a m p a ig n  fu n d s .  S u c h  a d d e d  tim e  n e c e s s a r i ly  
le s se n s  th e  d a n g e r  th a t  c a n d id a te s  m a y  b e  
p r e v in t e d  fro m  " a m a s s in g  th e  re s o u rc e s  
n e c e s s a ry  fo r  e f fe c tiv e  a d v o c a c y ,"  Buckley, 424 
U.S. at 21.

P o s t-e le c t io n  t im e  lim its , h o w e v e r ,  fa r  m o re  c le a r ly  
a d d re s s  c o r ru p tio n  a n d  its  a p p e a ra n c e  b e c a u se  th e  
e le c t io n  h a s  r e s o lv e d  th e  c r it ic a l  c o n tin g e n c y  o f  w h ic h  
c a n d id a te  w ill  h o ld  o f f ic e . W e  th in k  th is  la t te r  im p a c t  on  
a s s o c ia t io n a l  r ig h ts  is n a r ro w ly  ta i lo re d  to  fu r th e r  
c o m p e l l in g  s ta te  in te re s ts . W e  th e re fo re  u p h o ld  th e  p o s t­
e le c t io n  c o n tr ib u t io n  lim its  o f  A S  1 5 .1 3 .0 7 4 (c )  (4 ).

b . B a n  o n  c o n tr ib u t io n s  d u r in g  th e  le g is la tiv e  
s e s s io n ;  A S  1 5 .1 3 .0 7 4 (c )

A la sk a  S ta tu te  1 5 .1 3 .0 7 4 (c )  (2 )  p ro h ib its  m a k in g  
c o n tr ib u t io n s  to  le g is la tiv e  c a n d id a te s ,  in c lu d in g  b o th  
c h a l le n g e rs  a n d  in c u m b e n ts ,  d u r in g  a  re g u la r  leg is la tiv e  
s e s s io n . n ! 9 4

n I 9 4  S e e  A S  1 5 .1 3 .0 7 4 (c )  (2 )  s e t  o u t su p ra  
n o te  173 . T h e  le g is la tu re  a m e n d e d  th is  p ro v is io n  
a n d  A S  1 5 .1 3 .0 7 2 (d )  ( th e  c o r re s p o n d in g  b a n  on  
s o l ic i t in g  o r  a c c e p t in g  c o n tr ib u t io n s  d u r in g  th e  
s e s s io n )  in  19 9 8 . N o w  i f  th e  le g is la tu re  is  in 
s e s s io n  d u r in g  th e  n in e ty  d a y s  im m e d ia te ly  
p r e c e d in g  th e  e le c t io n  in  w h ic h  th e  le g is la tiv e  
c a n d id a te s  a re  c o m p e t in g , c a n d id a te s  m a y  so lic i t  
o r  a c c e p t  c o n tr ib u t io n s  d u r in g  th a t  p e r io d , so  lo n g  
as  th e y  d o  so  o u ts id e  th e  c a p ita l  c ity . S e e  ch . 14 § 
§ 1 ,2 ,  S L A  1 9 9 8 ; ch . 7 4  § § 3 , 5 , 1 9 ,  S L A  1998 .

1**109]

A k C L U  a rg u e s  th a t  th is  b a n  s e v e re ly  c o n s tra in s  
e f fe c tiv e  c a m p a ig n  a d v o c a c y  b y  le g is la tiv e  c a n d id a te s .  
" G iv e n  th e  le n g th  o f  th e  A la s k a  le g is la tiv e  s e s s io n , 
fu n d ra is in g  [u n d e r  th e  b a n ] is  l im ite d  to  a  tw o -m o n th  
p e r io d  b e fo re  a  p r im a ry  e le c t io n  a n d  [to ] tw o  a n d  o n e -  
h a l f  [ a d d it io n a l]  m o n th s  b e fo re  a  g e n e ra l  e le c t io n ."  n  195 
M o re o v e r ,  A k C L U  c la im s  th e  a s s o c ia t io n a l  r ig h ts  o f  
p o te n tia l  c o n tr ib u to r s  a re  s e v e re ly  re s tr ic te d  d u r in g  th e  
le g is la tiv e  s e s s io n .

n 195 A s  th e  F lo r id a  S u p re m e  C o u r t  n o te d , 
" d u r in g  th is  p e r io d , in c u m b e n ts  h a v e  v ir tu a l ly  
u n lim ite d  a c c e s s  to  th e  p re s s  a n d  fre e  p u b lic i ty  
m e re ly  b y  v ir tu e  o f  th e  p u b lic  fo ru m  th e y  a re  
p r iv ile g e d  to  o c c u p y ,"  th u s  c re a t in g  o b v io u s  
p o te n tia l  im b a la n c e s . Florida  v. Dodd, 561 So. 
2d 263, 265 (Fla. 1990).

T h e  S ta te  a rg u e s  th a t th is  b a n  " a d d re s s e s  th e  
p e rc e p tio n  th a t  c o n tr ib u t io n s  a re  m a d e  to  in f lu e n c e  th e  
c o n d u c t  o f  e le c te d  o f f ic ia ls  d u r in g  th e  s e s s io n ."  It a lso
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c o n te n d s  th a t  " th e  p ro h ib it io n  ir e e s  s i t t in g  le g is la to rs  
f ro m  th e  f u n d - ra is in g  tre a d m il l  a n d  a llo w s  th e m  1**110) 
to  fo c u s  o n  th e  p u b l ic 's  b u s in e s s  d u r in g  th e  le g is la tiv e  
s e s s io n ."  T h e  S ta te  c la im s  th a t  th is  in te re s t  is  c o m p e l lin g  
e n o u g h  to  s u p p o r t  th e  b a n . T h e  J o s e p h s o n  R e p o r t  su rv e y , 
in w h ic h  a b o u t  s ix ty  p e rc e n t  o f  le g is la to rs  s ta te d  th e y  
b e lie v e d  f u n d ra is in g  d u r in g  th e  le g is la tiv e  s e s s io n  
n e e d e d  to  b e  r e g u la te d ,  s u p p o r ts  th is  c o n te n t io n  to  a  
lim ite d  e x te n t .

C o n s id e re d  in  iso la t io n , th e  " le g is la to r - f re e in g "  
ra tio n a le  is  n o t  s u f f ic ie n tly  c o m p e llin g  to  j u s t i f y  th is  
re s tr ic tio n . In  R o se n s t ie l  v . R o d r ig u e z ,  th e  E ig h th  C irc u it  
h e ld  th a t  f re e in g  le g is la to rs  to  d e a l w ith  is s u e s  w a s  o n ly  
re le v a n t  a s  a  b y - p ro d u c t  o f  c o r ru p t io n - f ig h t in g  m e a su re s . 
n l 9 6  In  o th e r  c a s e s  c ite d  b y  th e  S ta te , th e  in te re s t  w a s  
fo u n d  s u f f ic ie n t  [* 6 3 1 ] o n ly  to  p ro m o te  a  s p e e c h -  
e n h a n c in g  m e a s u re .  n ! 9 7

n I 9 6  S e e  Rosenstiel v. Rodrigue:, 101 F.3d  
1544, 1553 (8th Cir. 1996).

n ! 9 7  S e e  Vote Choice, Inc. v. DiStefano, 4 
F.3d 26. 39-40 (1st Cir. 1993); Republican Nat'l 
Comm. v. Fed. Election Comm'n, 487 F. Supp. 
280 ,284  (S.D.N.Y. 1980).

P re v e n tin g  [* * 1 1 1 ]  c o r ru p tio n  o r  its  a p p e a ra n c e  is a 
c o m p e llin g  in te re s t  j u s t i f y in g  n a r ro w ly - ta ilo re d  re s tra in ts  
o n  F irs t  A m e n d m e n t  r ig h ts . B u t th e  v e ry  c ir c u m s ta n c e  
m o s t  r e le v a n t  to  th e  a p p e a ra n c e  o f  c o r ru p t io n  - -  re c e ip t  
o f  c o n tr ib u t io n s  b y  in c u m b e n t c a n d id a te s  d u r in g  th e  
s e s s io n  --  d o e s  n o t  im p ly  th a t  in -s e s s io n  c o n tr ib u t io n s  to  
c h a l le n g e rs  a ls o  g iv e  th e  a p p e a ra n c e  o f  c o r ru p t io n . T h e  
b a n  is th e re fo re  n o t  n a r ro w ly  ta i lo re d  to  th e  S ta te 's  
c o m p e llin g  in te re s t ,  a n d  is in v a lid  a s  to  n o n - in c u m b e n ts .  
B u t in v a l id a t in g  th e  b a n  o n ly  a s  to  c h a lle n g e rs  w o u ld  
fu n d a m e n ta l ly  u n b a la n c e  a re s tr ic tio n  w h ic h  th e  
le g is la tu re  c le a r ly  in te n d e d  to  a p p ly  to  in c u m b e n ts  a n d  
c h a lle n g e rs  a lik e ,  a n d  w o u ld  d e fe a t  th e  le g is la tu re 's  c le a r  
in te n tio n  a s  to  th is  p ro h ib it io n .  W e  th e re fo re  d e c lin e  to  
in v a lid a te  o n ly  p a r t  o f  th is  b a n  w h ile  u p h o ld in g  it w ith  
re s p e c t  to  in c u m b e n t  c a n d id a te s .

A c c o rd in g ly ,  w e  a f f irm  th e  d e c is io n  h o ld in g  th e s e  
p ro v is io n s  in v a lid .

E . R e s tr ic t io n s  o n  th e  U se  o f  C a m p a ig n  F u n d s

1. C a n y - f o rw a r d  re s tr ic tio n ;  A S  1 5 .1 3 .1 1 6

A la s k a  S ta tu te  1 5 .1 3 .1 1 6  lim its  th e  a m o u n t  o f  
u n u se d  c o n tr ib u t io n s  a  c a n d id a te  m a y  c a r ry  fo rw a rd  to  
th e  n e x t  c a m p a ig n . n I 9 8

(a )  A  c a n d id a te  w h o , a f te r  th e  d a te  o f  th e  g e n e ra l,  
sp e c ia l ,  m u n ic ip a l ,  o r  m u n ic ip a l  r u n o f f  e le c t io n  
o r  a f te r  th e  d a te  th e  c a n d id a te  w i th d ra w s  a s  a 
c a n d id a te ,  w h ic h e v e r  c o m e s  f irs t, h o ld s  u n u se d  
c a m p a ig n  c o n tr ib u t io n s  s h a l l  d is t r ib u te  th e  
a m o u n t  h e ld  w ith in  9 0  d a y s .  T h e  d is t r ib u t io n  m a y  
o n ly  b e  m a d e  to

.. . .(8 )  t r a n s f e r  a ll  o r  a  p o r t io n  o f  th e  u n u se d  
c a m p a ig n  c o n tr ib u t io n s  to  a n  a c c o u n t  fo r  a  fu tu re  
e le c t io n  c a m p a ig n ;  a  t r a n s f e r  u n d e r  th is  
p a ra g ra p h  is  l im ite d  to

(A )  S 5 0 ,0 0 0 , i f  th e  t r a n s f e r  is m a d e  b y  a 
c a n d id a te  fo r  g o v e r n o r  o r  l ie u te n a n t  g o v e rn o r ;

(B )  $  1 0 ,0 0 0 , i f  th e  t r a n s f e r  is m a d e  b y  a 
c a n d id a te  fo r  th e  s ta te  s e n a te ;

(C )  $  5 ,0 0 0 ,  i f  th e  t r a n s f e r  is m a d e  b y  a 
c a n d id a te  fo r  th e  s ta te  h o u s e  o f  re p re s e n ta t iv e s ;  
a n d

(D )  $  5 ,0 0 0 , i f  th e  t r a n s f e r  is  m a d e  b y  a  
c a n d id a te  fo r  a n  o f f ic e  n o t  d e s c r ib e d  in (A )- (C )  
o f  th is  p a ra g ra p h ;
. . . .(b )  A f te r  a  g e n e ra l,  s p e c ia l ,  m u n ic ip a l ,  o r  
m u n ic ip a l  r u n o f f  e le c t io n ,  a  c a n d id a te  m a y  re ta in  
th e  o w n e r s h ip  o f  o n e  c o m p u te r  a n d  o n e  p r in te r  
a n d  o f  p e r s o n a l  p ro p e r ty ,  e x c e p t  m o n e y ,  th a t  w a s  
a c q u ire d  b y  a n d  fo r  u se  in  th e  c a m p a ig n . T h e  
c u r re n t  fa ir  m a rk e t  v a lu e  o f  th e  p r o p e r ty  r e ta in e d , 
e x c lu s iv e  o f  th e  c o m p u te r  a n d  p r in te r ,  m ay  n o t 
e x c e e d  $  2 ,5 0 0 .  A ll o th e r  p ro p e r ty  sh a ll  be  
d is p o s e d  o f, o r  s o ld  a n d  th e  s a le  p ro c e e d s  
d is p o s e d  o f , in  a c c o rd a n c e  w ith  (a )  o r  (c )  o f  th is  
s e c tio n .

(c )  P ro p e r ty  r e m a in in g  a f te r  d is b u r s e m e n ts  a re  
m a d e  u n d e r  ( a ) - ( b )  o f  th is  s e c t io n  is fo r fe i te d  to  
th e  s ta te .

1**112)
A k C L U  a rg u e s  th a t  th e s e  " s p e n d  d o w n "  

r e q u ir e m e n ts  fu n c tio n  a s  e x p e n d i tu re  l im its  a n d  a rc  
in v a lid . (A k C L U  d o e s  n o t c h a l le n g e  A S  1 5 .1 3 .1 1 2 , 
w h ic h  p ro h ib its  u s in g  c o n tr ib u t io n s  fo r  a  c a n d id a te ’s 
p e r s o n a l  b e n e f i t ,  o r  c o n v e r t in g  c o n tr ib u t io n s  to  a 
c a n d id a te 's  p e rs o n a l  in c o m e .)

T h e  th re s h o ld  q u e s t io n  is  w h e th e r  th e  c a r ry - fo rw a rd  
re s t r ic t io n  b u rd e n s  s p e e c h . T w o  c a s e s  th e  S ta te  c ite s  h e ld  
th a t  s im ila r  r e s t r ic t io n s  d i r e c t ly  l im ite d  e x p e n d i tu re s ,  a n d  
th e re fo re  b u rd e n e d  s p e e c h . n l 9 9  W e  a g re e  w ith  th a t 
a n a ly s is .  W e  m u s t  th e re fo re  d e c id e  w h e th e r  th e  S ta te  h a s  
c o m p e l l in g  in te re s ts  ju s t i f y in g  th is  b u rd e n .

nl98 AS 15.13.116 reads, in pertinent part:
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n l 9 9  S e e  Shrink Mo. Gov't Political Action 
Comm. v. Maupin, 71 F.3d 1422, 1427-29 (8th 
Cir. 1995) ( in v a l id a t in g  M is s o u r i 's  c a r ry - fo rw a rd  
r e s t r ic tio n ) ;  Service Employees, 955 F .2d at 
1315, 1323 (d is c u s s in g  p ro v is io n  b a r r in g
e x p e n d i tu re  o f  fu n d s  ra is e d  b e fo re  c h a l le n g e d  
re fo rm  m e a su re  w a s  e n a c te d ) .

T h e  S ta te  a rg u e s  th a t  th e  l im its  a re  ju s t i f i e d  b e c a u se  
th e y  p re v e n t  c a n d id a te s  w h o  a re  u n o p p o s e d , o r  o p p o se d  
b y  w e a k  c a n d id a te s ,  (* * 1 1 3 )  f ro m  ta k in g  c o n tr ib u tio n s  
in o n e  c a m p a ig n  to  a v o id  lim its  in  th e  n e x t  o n e . T h is  
r a tio n a le  is  p la u s ib le .  C o n tr ib u t io n  lim its  f ig h t 
c o r ru p tio n , a n d  th e re fo re  re la te  to  a  c o m p e l l in g  s ta te  
in te re s t. C o n tr ib u t io n  lim its  fo r  fu tu re  c a m p a ig n s  o f  
p re s e n tly  u n o p p o s e d  c a n d id a te s  w o u ld  e f fe c t iv e ly  d o u b le  
w ith o u t  th is  p ro v is io n . n 2 0 0  |* 6 3 2 ]  N e i th e r  o f  th e  
S ta te 's  c ite d  c a s e s  n 2 0 1  p re s e n te d  th is  is su e , b e c a u se  th e  
a s s o c ia te d  c o n tr ib u t io n  lim its  in b o th  o f  th o se  c a s e s  h a d  
b e e n  in v a lid a te d .

n 2 0 0  In O p e n  S e c re ts ,  L a r ry  M a k in so n  c ite s  
n u m e ro u s  " p o p u la r"  m e th o d s  o f  e v a d in g  th e  
fo rm e r  S 1 ,0 0 0  c o n tr ib u tio n  l im it, in c lu d in g  
m a k in g  o f f - y e a r  c o n tr ib u tio n s ,  d o n a tin g  th ro u g h  
fa m ily  m e m b e rs ,  d o n a tin g  th ro u g h  c o rp o ra t io n s ,  
d o n a tin g  th ro u g h  u n io n  lo c a ls , a n d  p o o lin g  
d o n a tio n s  o f  e m p lo y e e s . S e e  L a rry  M a k in so n , 
O p e n  S e c re ts  14.

n 2 0 1  S e e  Shrink, 71 F.3d at 1428-29; 
Service Employees, 955 F.2 d  at 1318-21.

T h e re  is  e v id e n c e  o f  s u b s ta n tia l  c a r ry o v e rs  th a t 
a p p e a r  la rg e  in  c o m p a r is o n  w ith  th e  to ta l p ro je c te d  
e x p e n s e  o f  c a m p a ig n s  [* * !  14] fo r  c o n te s te d  se a ts . T h e  
a v e ra g e  v ic to r io u s  s ta te  s e n a te  c a n d id a te  in th e  199 0  
g e n e ra l  e le c t io n  h a d  a  su rp lu s  ( fo r  o u r  p u rp o s e s ,  m e a n in g  
c a sh  o n  h a n d  ie s s  d e b ts )  o f  S 1 1 ,4 5 0  a t th e  e n d  o f  th e  
y e a r . T h e  a v e ra g e  v ic to r io u s  h o u se  c a n d id a te  th a t y e a r  
h a d  a  su rp lu s  o f  $  8 ,7 5 9 . O n e  s u c c e s s fu l  h o u s e  c a n d id a te  
h a d  a  su rp lu s  o f  $  3 3 ,0 4 3 ;  o n e  s u c c e s s fu l  s e n a te  
c a n d id a te  h a d  a  s u rp lu s  o f  $  7 7 ,0 3 4 . B y  w a y  o f  
c o m p a r is o n , th e  a v e ra g e  v ic to r io u s  h o u s e  c a m p a ig n  fo r  
1 994  c o s t  S 4 3 ,7 6 4 ;  th e  c o r re s p o n d in g  s e n a te  e le c t io n  
c o s t $  7 2 ,7 8 4 .

W e  h o ld  th a t  th e  S ta te 's  in te re s t  in p re v e n t in g  
a v o id a n c e  o f  v a lid  c o n tr ib u t io n  lim its  b y  u se  o f  c a r r y ­
fo rw a rd s  is  b o th  c o m p e l lin g  a n d  s e rv e d  b y  th is  
re s tr ic tio n . W e  a ls o  c o n c lu d e  th a t  th is  p ro v is io n  is

n a r ro w ly  ta i lo re d  to  a c c o m p lis h  th is  in te re s t.  W e 
th e re fo re  re v e r s e  th a t p o r t io n  o f  th e  j u d g m e n t  b e 'o w .

2 . B an  on  in te r - c a n d id a te  c o n tr ib u t io n s ;  A S  
1 5 .1 3 .1 12(b)(*»)

T h e  A c t p. a h ib its  a  c a n d id a te  f ro m  u s in g  c a m p a ig n  
fu n d s  to  c o n tr ib u te  to  a n o th e r  c a n d id a te  o r  to  a  g ro u p . 
n202

n 2 0 2  A S  1 5 .1 3 .1 1 2 (b )  re a d s ,  in p e r tin e n t
p a r t:

(b )  C a m p a ig n  c o n tr ib u t io n s  h e ld  b y  a 
c a n d id a te  o r  g r o u p  m a y  n o t  b e

. . . .( 7 )  u se d  to  m a k e  c o n tr ib u t io n s  to  a n o th e r  
c a n d id a te  o r  to  a  g ro u p .

[**115]

T h e  S ta te  a rg u e s  th a t  th e  b a n  is  v a lid  b e c a u s e  it 
p re v e n ts :  (1 )  u s e  o f  d o n a tio n s  c o n tr a r y  to  th e  p u rp o s e  o f  
th e  o r ig in a l  c o n tr ib u to r ;  (2 )  c o r ru p t  u s e  o f  c a m p a ig n  
fu n d s  fo r  p o w e r -b ro k e r in g ;  a n d  (3 )  e v a s io n  o f  
c o n tr ib u t io n  l im its  b y  fu n n e lin g . T h e  S ta te  r e l ie s  o n  
D a v id  F in k e ls te in 's  a f f id a v it  fo r  s u p p o r t .  F in k e ls te in  
a f f ie d  th a t  " th ro u g h o u t  m y  t im e  in  th e  L e g is la tu re  it w a s  
c o m m o n  k n o w le d g e  th a t  c e r ta in  le g is la to rs  u s e d  
c a m p a ig n  c o n tr ib u t io n s  to  t r y  to  s e c u re  le a d e rs h ip  
p o s i t io n s ,  p a r t ic u la r ly  th e  S p e a k e r  o r  P re s id e n t."  H e  c ite d  
th e  199 2  s p e a k e r 's  c o n te s t  a s  a n  e x a m p le ,  c la im in g  th a t 
R e p u b lic a n s  th re w  f u n d ra is e r s  fo r  D e m o c ra ts  to  g a in  
su p p o r t  fo r  th e ir  s p e a k e r s h ip  c a n d id a c ie s .

A  n u m b e r  o f  c a n d id a te s  a p p a re n tly  h a v e  th e  
w h e re w ith a l  to  w ie ld  s u c h  p o w e r .  A t ih e  e n d  o f  th e  19 9 0  
c a m p a ig n  c y c le , a c c o rd in g  to  A P O C  re c o rd s ,  te n  s ta te  
s e n a te  c a n d id a te s  h a d  s u r p lu s e s  r a n g in g  a s  h ig h  a s  $  
3 3 ,0 4 3 . F if ty - tw o  h o u se  c a n d id a te s  h a d  s u rp lu s e s ,  s ix  o f  
w h ic h  e x c e e d e d  $  2 0 ,0 0 0 .

T h e  S ta te  a ls o  n o te s  th a t  th e  la w  d o e s  n o t im p a ir  th e  
c a n d id a te 's  a b il i ty  to  d o n a te  p e r s o n a l  fu n d s  to  a n o th e r  
c a n d id a te .

A k C L U  r e s p o n d s  b y  c i t in g  S e rv ic e  E m p lo y e e s ,  
w h ic h  d e a l t  w ith  a  s im ila r  b a n  c o n ta in e d  in a  C a lifo rn ia  
[* * 1 1 6 ]  in it ia tiv e . n 2 0 3  T h e  N in th  C irc u it  th e re  
a d d re s s e d  e a c h  o f  th e  a rg u m e n ts  ra is e d  b y  th e  S ta te  h e re , 
a n d  re je c te d  e a c h  fo r  a  d i f f e re n t  re a s o n . T h e  c o u r t 
r e fu s e d  to  a c c e p t  th e  " m is u s e  o f  d o n a tio n s "  r a tio n a le  
b e c a u se  it w a s  n o t  s u f f ic ie n t ly  n a r ro w ly  ta i lo re d . T h e  
c o u r t,  d is c u s s in g  th e  r a t io n a le  in  th e  c o n te x t  o f  in tra ­
c a n d id a te  t r a n s fe r s ,  a s s e r te d  th a t  " th is  in te r e s t  in  e n s u r in g  
th a t  c o n tr ib u to r s  a re  n o t  m is le d  c o u ld  b e  s e rv e d  s im p ly  
b y  r e q u ir in g  c a n d id a te s  to  in fo rm  c o n tr ib u to r s  th a t  th e ir
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c o n tr ib u t io n s  m ig h t  b e  s p e n t  o n  o th e r  ra c e s ."  n 2 0 4  T h e  
c o u r t  d is m is s e d  th e  c o n c e rn  a b o u t  p o w e r  b ro k e r in g  a s  
fo llo w s :

T h e  A u th o rs  [ o f  th e  in it ia t iv e ]  a rg u e  th a t  th e  in te r ­
c a n d id a te  t r a n s f e r  b a n  m a y  be  ju s t i f i e d  b y  th e  s ta te 's  
in te re s t  in  p re v e n t in g  c o r ru p tio n  o r  th e  a p p e a ra n c e  o f  
c o r ru p tio n  b y  " p o li tic a l  p o w e r  b ro k e rs ."  E v e n  i f  w e  
a s su m e  th is  to  b e  a n  im p o r ta n t  s ta te  in te re s t,  th e  b a n  is 
n o t " c lo s e ly  [* 6 3 3 ]  d ra w n  to  a v o id  u n n e c e s s a ry  
a b r id g e m e n t  o f  a s s o c ia t io n a l  f re e d o m s ."  T h e  p o te n tia l  
fo r  c o r ru p t io n  s te m s  n o t  f ro m  c a m p a ig n  c o n tr ib u t io n s  p e r  
s e  b u t f ro m  la rg e  c a m p a ig n  c o n tr ib u t io n s .  T h e  in te r ­
c a n d id a te  tr a n s fe r  b a n  p ro h ib its  sm a ll  c o n tr ib u t io n s  fro m  
o n e  c a n d id a te  to  a n o th e r  a s  w e ll a s  la rg e  c o n tr ib u tio n s .  
[* * 1 1 7 ]  W e  h o ld , th e re fo re ,  th a t  th e  in te r - c a n d id a te  
t r a n s fe r  b a n  is  u n c o n s t i t u t io n a l .... n 2 0 5

n 2 0 3  S e e  955 F .2 d a t 1315.

n 2 0 4  Id. at 1322 ( " C o n c e rn s  a b o u t  th e  
u n in te n d e d  u s e  o f  c o n tr ib u to r s ' m o n e y  c an  b e  m et 
'b y  m e a n s  fa r  m o re  n a r ro w ly  ta i lo re d  a n d  less  
b u rd e n s o m e  th a n  a  r e s t r ic tio n  o n  d ire c t  
e x p e n d i tu re s :  s im p ly  re q u ir in g  th a t  c o n tr ib u to r s  
b e  in fo rm e d  th a t  th e ir  m o n e y  m a y  b e  u se d  fo r 
su c h  a  p u rp o s e ." ')  (q u o t in g  FEC  v. MCFL, 479 
U.S. 238, 261, 107 S. Ct. 616, 93 L. Ed. 2 d  539 
(1986)).

n 2 0 5  955 F. 2d at 1323.

B u t b e c a u s e  th e  c o u r t  in S e rv ic e  E m p lo y e e s  h a d  
a lre a d y  in v a lid a te d  th e  c o n tr ib u t io n  l im its  o f  th e  
C a lifo rn ia  in it ia t iv e ,  th e re  w a s  n o  lo n g e r  a n y  d a n g e r  th a t 
in te r -c a n d id a te  c o n tr ib u t io n s  c o u ld  b e  u se d  to  a v o id  v a lid  
c o n tr ib u tio n  lim its . T h e  c o u r t  th e r e f o r e  re je c t  J  
f u n n e lin g  a s  a  v a lid  b a s is  fo r  th e  b a n . n 2 0 6

n 2 0 6  S e e  id. at 1322.

1 **118]

In  th is  c a s e ,  h o w e v e r ,  w e  h a v e  u p h e ld  th e  in d iv id u a l 
c o n tr ib u tio n  lim its . P re v e n tio n  o f  fu n n e lin g  th e re fo re  
r e m a in s  a re a s o n a b le  r a t io n a le  fo r  so m e  r e s t r ic tio n  on  
in te r -c a n d id a te  c o n tr ib u t io n s .  W ith o u t  r e s t r ic tio n s ,  a 
c a n d id a te  e x p e r ie n c in g  a  v e ry  e a s y  e le c t io n  o r  a  
c a n d id a te  v e ry  s u c c e s s fu l  a t  fu n d ra is in g  c o u ld  p a s s  a lo n g  
c o n tr ib u t io n s  to  o th e r  c a n d id a te s  a t  w i l l ;  a llo w in g  in te r ­
c a n d id a te  t r a n s fe r s  c o u ld  c o n c e iv a b ly  p e r m i t  c o n tr ib u to r s  
to  e v a d e  l im its  n o t  j u s t  o n c e  b u t  m u lt ip le  t im e s . A  
c o n tr ib u to r  w is h in g  to  m a k e  f o u r  S 5 0 0  c o n tr ib u t io n s  to

c a n d id a te  A  ( th re e  m o re  th a n  th e  in d iv id u a l  lim it 
p e rm its )  w o u ld  b e  a b le  to  c o n tr ib u te  to  c a n d id a te s  B . C . 
a n d  D , w ith  th e  e x p e c ta t io n  th e y  w o u ld  e a c h  p a s s  th e ir  
s u rp lu s  c o n tr ib u t io n s  o n  to  c a n d id a te  A .

B e c a u s e  th e  S ta te  h a s  a  c o m p e l l in g  in te re s t  in 
e n fo rc in g  c o n tr ib u t io n  l im its ,  a n d  b e c a u s e  c a n d id a te s  
s till  r e ta in  th e  r ig h t  to  m a k e  c o n tr ib u t io n s  fro m  p e rso n a l 
fu n d s , w e  c o n c lu d e  th a t  th is  p ro v is io n  is c o n s t itu t io n a l .

F . S e v e ra b i l i ty  o f  U n c o n s t i tu t io n a l  P ro v is io n s

B e c a u s e  w e  h a ' * c o n c lu d e d  th a t  s o m e  o f  th e se  
p ro v is io n s  a re  u n c o n s t i tu t io n a l  w e  m u s t  c o n s id e r  th e  
q u e s t io n  o f  s e v e ra b i l i ty .  S e v e ra b i l i ty  is  a  m a t te r  o f  s ta te  
law . n 2 0 7  T h e  s e m in a l  [* * 1 1 9 ]  c a s e  in  A la sk a  is  L y n d e n  
T r a n s p o r t ,  In c . v . S ta te , w h ic h  h o ld s  th a t

th e  te s t  fo r  d e te rm in in g  th e  s e v e ra b i l i ty  o f  a  s ta tu te  is 
tw o fo ld .  A  p r o v is io n  w il l  n o t  b e  d e e m e d  s e v e ra b le  
"u n le s s  it a p p e a r s  b o th  th a t,  s ta n d in g  a lo n e , le g a l e f fe c t 
c an  b e  g iv e n  to  it a n d  th a t  th e  le g is la tu re  in te n d e d  th e  
p ro v is io n  to  s ta n d , in  c a s e  o th e r s  in c lu d e d  in  th e  a c t a n d  
h e ld  b a d  sh o u ld  fa ll ."  n 2 0 8

n 2 0 7  S e e  Leavitt v. Jane L., 518 U.S. 137, 
139, 135 L. Ed. 2 d  443, 116 S. Ct. 2068 (1996).

n 2 0 8  Lynden Transport, Inc. v. State. 532 
P.2d 700, 713 (Alaska 1975) ( q u o t in g  Dorchy  v, 
Kansas, 264 U.S. 286, 290, 68 L. Ed. 686, 44 S. 
Ct. 323 (1924)); s e e  a ls o  Sonneman v. Hickel, 
836 P.2d 936, 940-41 (Alaska 1992).

T h e  A c t  c o n ta in s  a  s e v e ra b i l i ty  c la u se . n 2 0 9  Its  
in c lu s io n  in d ic a te s  th a t  th e  le g is la tu re  in te n d e d  th e  
re m a in d e r  o f  th e  A c t  to  s ta n d  i f  p a r t  o f  it w e re  
in v a lid a te d .  It is  a ls o  s ig n if ic a n t  th a t  th e  le g is la tu re  
e n a c te d  c o n tin g e n t  p r o v is io n s  th a t w e re  to  b e c o m e  
e f fe c tiv e  i f  p a r ts  o f  th e  A c t  w e re  h e ld  to  b e  in v a lid .

n 2 0 9  S e e  C h . 4 8  § 3 1 , S L A  1 9 9 6  (" U n d e r  
A S  0 1 .1 0 .0 3 0 , i f  a n y  p r o v is io n  o f  th is  A c t, o r  th e  
a p p lic a t io n  th e r e o f  to  a n y  p e r s o n  o r  c irc u m s ta n c e ,  
is h e ld  in v a lid ,  th e  r e m a in d e r  o f  th is  A c t  a n d  th e  
a p p lic a t io n  to  o th e r  p e r s o n s  o r  c ir c u m s ta n c e s  is 
n o t  a f fe c te d  th e re b y ." ) .  A S  0 1 .1 0 .0 3 0  p ro v id e s :

A n y  law  h e re to fo re  o r  h e r e a f te r  e n a c te d  b y  th e  
A la s k a  le g is la tu re  w h ic h  la c k s  a  s e v e ra b i li ty  
claus< s h a l l  b e  c o n s t r u e d  a s  th o u g h  it c o n ta in e d  
th e  c la u s e  in th e  fo l lo w in g  la n g u a g e , " I f  a n y  
p ro v is io n  o f  th is  A c t ,  o r  th e  a p p lic a t io n  th e r e o f  to
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a n y  p e rs o n  o r  c ir c u m s ta n c e  is h e ld  in v a lid ,  th e  
r e m a in d e r  o f  th is  A c t  a n d  th e  a p p lic a t io n  to  o th e r  
p e r s o n s  o r  c ir c u m s ta n c e s  sh a ll  n o t  b e  a f fe c te d  
th e re b y ."

(**I20J
A lth o u g h  w e  h o ld  to d a y  th a t so m e  p a r ts  o f  th e  A c t 

a re  u n c o n s t itu t io n a l ,  w e  d o  n o t  b e lie v e  th a t th e ir  
in v a l id a t io n  so  u n d e rm in e s  th e  s tru c tu re  o f  th e  A c t  a s  a 
w h o le  th a t  th e  e n ti re  A c t  m u s t  fa ll. S ta n d in g  a lo n e , leg a l 
e ffe c t  c an  b e  g iv e n  to  th e  re m a in in g  p ro v is io n s .

O th e r  c o u r ts  c o n s id e r in g  s e v e ra b i l i ty  in  th e  
c a m p a ig n  f in a n c e  c o n te x t  h a v e  r e a c h e d  th e  s a m e  
c o n c lu s io n . In  B u c k le y , th e  S u p re m e  C o u r t  le t  s ta n d  th e  
p u b lic  f in a n c in g  p ro v is io n s  o f  th e  F e d e ra l  E le c t io n  
C a m p a ig n  [* 6 3 4 ]  A c t  w h i le  in v a lid a t in g  e x p e n d i tu re  
lim its . n 2 1 0  In  R u ss e l l  v . B u rr is , th e  E ig h th  C irc u it  
s e v e re d  th e  c o n s t i tu t io n a l  p ro v is io n s  o f  a n  A rk a n s a s  
c a m p a ig n  r e fo rm  a c t ,  h o ld in g  th a t  th e  p u rp o s e  o f  th e  
v a lid  p ro v is io n s  w o u ld  n o t  b e  th w a r te d  b y  th e  
in v a lid a t io n  o f  th e  o th e rs . n 2 11 T h e  d is t r ic t  c o u r t 
c o n s id e r in g  C o lo ra d o  R e p u b lic a n  o n  re m a n d  r e fu s e d  to  
h o ld  th a t  th e  u n c o n s t i tu t io n a l  in d e p e n d e n t  e x p e n d i tu re  

l im ita tio n  c o u ld  n o t  b e  s e v e re d  fro m  th e  r e m a in d e r  o f  th e  
p a r ty  e x p e n d i tu re  p ro v is io n . n 2 1 2

n 2 I 0  S e e  424 U.S. at 108-09.

n 2 1 1 S e e  146 F. 3 d  at 573.

n 2 1 2  S e e  Federal Election Comm'n v. 
Colorado Republican Fed. Campaign Comm., 41 
F. Supp. 2d  1197, 1999 WL 86840, a t  * 10 (D . 
C o lo . 1 9 9 9 ).

[**121 [
B e c a u se  w e  b e lie v e  th e  c o n s t itu t io n a l  p a r ts  o f  th is  

A c t s a t is fy  th e  c o n d it io n s  d is c u s s e d  in  L y n d e n  T ra n s p o r t ,  
w e  h o ld  th o se  p r o v is io n s  to  b e  s e v e ra b le  a n d  re je c t  
A k C L U 's  a rg u m e n t  to  th e  c o n tra ry .

G . O th e r  A rg u m e n ts

A k C L U 's  c o m p la in t  a lle g e s  th a t  th e  b a n  o n  
a n o n y m o u s  c o n tr ib u t io n s ,  A S  1 5 .1 3 .0 7 4 (b ) , n 2 1 3  is 
u n c o n s t itu t io n a l .

n 2 1 3  A S  1 5 .1 3 .0 7 4 (b )  re a d s :  "A  p e rso n  o r  
g ro u p  m a y  n o t  m a k e  a  c o n tr ib u t io n  a n o n y m o u s ly ,  
u s in g  a  f ic t i t io u s  n a m e , o r  u s in g  th e  n a m e  o f  
a n o th e r ."

T h e  S u p re m e  C o u r t  s ta te d  in d ic tu m  th a t  a b a n  o n  
a n o n y m o u s  c o n tr ib u t io n s  w o u ld  b e  p e rm is s ib le .  n 2 i 4  
B u t b e c a u s e  th e  b r ie f s  h a v e  n o t  d is c u s s e d  th is  p ro v is io n , 
w e  d e c l in e  to  re a c h  th e  is su e .

n 2 1 4  S e e  Citizens Against Rent Control, 454 
U.S. at 299-300.

IV . C O N C L U S IO N

T o  re c a p itu la te :

(1 )  B e c a u s e  th e  c o n s t i tu t io n a l  p a r ts  o f  th e  A c t  c a n  b e  
g iv e n  le g a l e f fe c t  [* * 1 2 2 ]  s ta n d in g  a lo n e ,  in  a c c o rd a n c e  
w ith  th e  le g is la tu re 's  in te n tio n , w e  R E V E R S E  th e  
j u d g m e n t  o n  th e  is s u e  o f  s e v e ra b i l i ty ,  a n d  a d d re s s  e a c h  
p a r t  o f  th e  A c t  o n  its  o w n  m e r i ts .

(2 )  W e  A F F IR M  th e  ju d g m e n t  to  th e  e x te n t  it h e ld  
in v a lid  th e  b a n  o n  n o n - e le c t io n  y e a r  c o n tr ib u t io n s  in th e  
19 9 6  A c t  (A S  1 5 .1 3 .0 7 4 (c ) (1 ) ,  (2 ) ,  a n d  (3 ) ) ;  a n d  th e  b a n  
o n  c o n tr ib u t io n s  to  c a n d id a te s  d u r in g  th e  le g is la tiv e  
s e s s io n  (A S  1 5 .1 3 .0 7 4 (c ) (2 ) ) .

(3 )  W e  R E V E R S E  th e  ju d g m e n t  w i th  re s p e c t  to  th e  
fo l lo w in g  p ro v is io n s ,  w h ic h  w e  h o ld  to  be  v a lid  a s  a 
m a t te r  o f  law :

(a )  th e  b a n  o n  in d e p e n d e n t  e x p e n d i tu re s  b y  n o n -  
g ro u p  e n ti t ie s ,  to  th e  e x te n t  it a p p l ie s  to  c o rp o ra t io n s ,  
la b o r  u n io n s ,  a n d  o th e r  e n t i t ie s  m e e t in g  th e  th re e -p a r t  
te s t  o u t l in e d  in P a r t  III  (A S  1 5 .1 3 .1 3 5 ) ;

(b )  th e  b a n  o n  c o n tr ib u t io n s  b y  c o rp o ra t io n s ,  la b o r  
u n io n s ,  a n d  o th e r  e n t i t ie s  m e e t in g  th e  th re e -p a r t  te s t 
o u t lin e d  in  P a r t  I I I  (A S  1 5 .1 3 .0 7 4 ( 0 ) ;

(c )  th e  l im its  o n  c o n tr ib u t io n s  b y  in d iv id u a ls  (A S  
1 5 .1 3 .0 7 0 (b ) ) ,  g r o u p s  (A S  1 5 .1 3 .0 7 0 (c ) ) ,  a n d  p o lit ic a l  
p a r t ie s  (A S  1 5 .1 3 .0 7 0 (d ) ) ;

(d )  th e  r e s t r ic t io n s  o n  c o n tr ib u t io n s  b y  n o n re s id e n t  
in d iv id u a ls  a n d  g r o u p s  (A S  1 5 .1 3 .0 7 2 (a ) (2 )  a n d  (3 ), (e ), 
a n d  ( 0 ) ;

(e )  th e  b a n  o n  lo b b y is ts ’ c o n tr ib u t io n s  to  o u t-o f -  
d is t r ic t  [* * 1 2 3 ]  c a n d id a te s  (A S  1 5 .1 3 .0 7 4 (g ) ) ;

( 0  th e  r e s t r ic t io n  o n  c a r r y - f o n v a rd s  (A S  1 5 .1 3 .1 1 6 );
a n d

(g )  th e  b a n  o n  in te r - c a n d id a te  c o n tr ib u t io n s  (A S  
1 5 .1 3 .1 1 2 (b ) (7 ) ) .

(6 )  W e  le a v e  it to  fu tu re  le g a l c h a l le n g e s  to  
d e te rm in e  w h ic h  s p e c if ic  c la s s e s  o f  " n o n -g ro u p "  e n tit ie s  
b e s id e s  c o r p o ra t io n s  a n d  la b o r  u n io n s  m a y  be  
p e r m is s ib ly  s u b je c t  to  th e  e x p e n d i tu re  a n d  c o n tr ib u tio n  
b a n s  s e t  o u t  in  A S  1 5 .1 3 .1 3 5  a n d  1 5 .1 3 .0 7 4 (0 .
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S U B S E Q U E N T  H I S T O R Y :
[* * 1 ] A s  M o d if ie d  J u n e  13, 2 0 0 0 . C e r t io ra r i  D e n ie d  

N o v e m b e r  2 7 ,  2 0 0 0 ,  R e p o r te d  a t: 2000 U.S. LEXIS 7798.

P R I O R  H I S T O R Y :
O n  A p p e a l  F ro m  th e  U n i te d  S ta te s  D is t r ic t  C o u r t  F o r  th e  
M id d le  D is t r ic t  o f  P e n n s y lv a n ia .  (D .C . C iv . N o . 9 8 -c v -  
0 1 7 0 1 ) .  D is t r ic t  J u d g e :  H o n o ra b le  T h o m a s  I. V a n a s k ie , 
C h ie f  J u d g e .

D I S P O S I T I O N :
R e je c te d  M a r ia n i ’s c h a l le n g e s  to  § § 4 4 1 b ( a )  a n d  4 4 If. 
J u d g m e n t  e n te re d  in  f a v o r  o f  g o v e rn m e n t.

C O U N S E L :
F L O Y D  A B R A M S , E S Q U IR E  ( A R G U E D ) , S U S A N  
B U C K L E Y , E S Q U IR E , C a h il l ,  G o rd o n  &  R e in d e l ,  N e w  
Y o rk , N Y . T H O M A S  C O L A S  C A R R O L L , E S Q U IR E , 
M A R K  E . C E D R O N E , E S Q U IR E , C a r ro ll  &  C e d ro n e , 
P h i la d e lp h ia ,  P A , C o u n s e l  fo r  P la in t i f f  R e n a to  P . 
M a r ia n i.

L A W R E N C E  M . N O B L E , E S Q U IR E , G e n e ra l  C o u n se l ,  
R IC H A R D  B . B A D E R , E S Q U IR E , A s s o c ia te  G e n e ra l 
C o u n s e l ,  D A V I D  K O L K E R , E S Q U IR E  (A R G U E D ), 
F e d e ra l  E le c t io n  C o m m is s io n ,  W a s h in g to n , D C , C o u n se l 
fo r  In te r v e n o r  F e d e ra l  E le c t io n  C o m m is s io n .

D A V ID  W . O G D E N , E S Q U IR E , A c t in g  A s s is ta n t  
A t to rn e y  G e n e ra l ,  D A V ID  M . B A R A S C H , E S Q U IR E , 
U n ite d  S ta te s  A tto rn e y , B R U C E  B R A N D L E R , 
E S Q U IR E , A s s is ta n t  U n i te d  S ta te s  A tto rn e y , H a r r is b u rg ,  
P A . D O U G L A S  N . L E T T E R , E S Q U IR E , M IC H A E L  S. 
R A B B , E S Q U IR E  ( A R G U E D ) ,  A tto rn e y s ,  A p p e l la te

S ta f f ,  C iv il  D iv is io n , U n i te d  S ta te s  D e p a r tm e n t  o f  
J u s tic e ,  W a s h in g to n ,  D C , C o u n s e l  fo r  U n i te d  S ta te s  o f  
A m e r ic a .

G L E N  J. M O R A M A R C O , E S Q U IR E , B re n n a n  C e n te r  
fo r  J u s t ic e  a t  N Y U  1**2] S c h o o l  o f  L a w , N e w  Y o rk , 
N Y . F R E D  W E R T H E IM E R , E S Q U IR E , D e m o c ra c y  2 1 , 
W a s h in g to n ,  D C . D O N A L D  J .  S IM O N , E S Q U IR E , 
S o n o s k y , C h a m b e rs ,  S a c h s e  &  E n d re s o n , W a s h in g to n , 
D C , C o u n s e l  fo r  A m ic i  C u r ia e  B re n n a n  C e n te r  fo r  
J u s t ic e  a t  N Y U  S c h o o l  o f  L a w , C o m m o n  C a u se , a n d  
D e m o c r a c y  2 1 .

J U D G E S :
B e fo re :  B E C K E R , C h i e f  J u d g e , S L O V IT E R ,
M A N S M A N N , G R E E N B E R G , S C IR IC A , N Y G A A R D , 
A L IT O , R O T H . M c K E E , a n d  B A R R Y , C ir c u i t  J u d g e s .

O P I N I O N B Y :
B E C K E R

O P I N I O N :

|* 7 6 4 J  O P IN IO N  O F  T H E  C O U R T  

B E C K E R , C h ie f  J u d g e .

T h is  p r o c e e d in g  is  b e fo re  u s  p u r s u a n t  to  2 U.S.C. §  
437h, w h ic h  c h a n n e ls  c o n s t i tu t io n a l  c h a l le n g e s  to  th e  
F e d e ra l  E le c t io n  C a m p a ig n  A c t,  2 U.S.C. §  431 e t  se q . 
( " F E C A " ) ,  a s  a m e n d e d , d i r e c t ly  to  th e  e n  b a n c  C o u r t  o f  
A p p e a ls .  T h e  p re s e n t  c h a l le n g e  w a s  f i le d  in  th e  D is tr ic t  
C o u r t  fo r  th e  M id d le  D is t r ic t  o f  P e n n s y lv a n ia  b y  R e n a to  
P . M a r ia n i .  A  c r im in a l  in d ic tm e n t  p e n d in g  in  th a t  c o u r t  
c h a rg e s  M a r ia n i  a n d  o th e r  o f f ic e r s  o f  E m p ire  S a n ita ry  
L a n d f i l l ,  I n c .,  a n d  D a n e l la  E n v iro n m e n ta l  T e c h n o lo g ie s ,
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In c ., w ith  v io la t in g  th e  F E C A , 2 U.S.C. §  §  441b(&) a n d  
4 4 If ,  b y  m a k in g  c a m p a ig n  c o n tr ib u t io n s  to  a  n u m b e r  o f  
c a n d id a te s  fo r  f e d e ra l  o f f ic e  th ro u g h  e n lis t in g  c o m p a n y  
e m p lo y e e s  [* * 3 J a n d  o th e rs  to  fo rw a rd  c o n tr ib u t io n s  to  
th e  c a n d id a te s  th a t  w e re  th e r e a f te r  r e im b u rs e d  b y  o n e  o f  
th e  c o m p a n ie s .  M a r ia n i  a rg u e s  th a t  § § 4 4 lb ( a )  a n d  4 4 I f  
v io la te  th e  F ir s t  A m e n d m e n t  to  th e  U n i te d  S ta te s  
C o n s titu tio n .

M a r ia n i 's  p r in c ip a l  a r g u m e n t  r e g a rd s  " s o f t  m o n e y ,"  
o r  fu n d s  la w fu lly  ra is e d  b y  n a t io n a l  a n d  c o n g re s s io n a l  
p o lit ic a l  p a r ty  o rg a n iz a t io n s  fo r  p a r ty - b u i ld in g  a c t iv i t ie s  
fro m  c o rp o ra t io n s ,  la b o r  u n io n s ,  a n d  in d iv id u a ls  w h o  
h a v e  re a c h e d  t h e i r  fe d e ra l  d i r e c t  c o n tr ib u t io n  l im its . S o f t  
m o n e y  is  s o m e t im e s  u se d  to  fu n d  s o -c a l le d  " is s u e  
a d v o c a c y ,"  a d v e r t is e m e n ts  th a t  a d v o c a te  a  c a n d id a te 's  
p o s i t io n s  o r  c r i t ic iz e  h is  o p p o n e n ts  w i th o u t  s p e c if ic a l ly  
u rg in g  v ie w e rs  to  v o te  fo r  o r  d e f e a t  th e  c a n d id a te .  I s s u e  
a d s  a re  o f te n  o n ly  m a rg in a l ly  d is t in g u is h a b le  f ro m  a d s  
d ire c tly  s u p p o r t in g  a  c a n d id a te ,  w h ic h  c o r p o ra t io n s  
c a n n o t  la w fu lly  fu n d  u n d e r  th e  F E C A . (* 7 6 5 )  M a r ia n i  
c o n te n d s  th a t § 4 4 1 b (a ) ,  w h ic h  p r o s c r ib e s  c o rp o ra te
c o n tr ib u t io n s  m a d e  d ir e c tly  t o  c a n d id a te s  fo r  f e a e ra l  
o f f ic e , h a s  b e e n  c o m p le te ly  u n d e rm in e d  b y  th e  
s ta g g e r in g  in c re a s e  in  r e c e n t  y e a r s  o f  th e  a m o u n t  o f  
c o rp o ra te  s o f t  m o n e y  d o n a tio n s .  In  M a r ia n i 's  s u b m is s io n , 
th is a v a la n c h e  o f  s o f t  m o n e y  h a s  m a d e  § 4 4 1 b (a )  so  
u n d e r in c lu s iv e ,  a n d  [* * 4 ] s o  in c a p a b le  o f  m a te r ia l ly  
a d v a n c in g  th e  in te n d e d  p u rp o s e  o f  th e  fe d e ra l e le c t io n  
s ta tu te , th a t  it m u s t  b e  s t r u c k  d o w n . A l te rn a tiv e ly ,  
b e c a u se  th e  b e l lw e th e r  c a s e s  in  th is  a re a ,  in c lu d in g  
Buckley v. Valeo. 424 U.S. 1, 46  L. Ed. 2d  659. 96 S. Ct. 
612 (1976) ( p e r  c u r ia m ) , v a l id a te  s ta tu te s  l im itin g  
c a m p a ig n  c o n tr ib u t io n s ,  b u t  n o t  b a n n in g  th e m  o u tr ig h t ,  
a n d  r e c o g n iz e  th a t  c o rp o ra te  s p e e c h  is  p ro te c te d  u n d e r  
th e  F ir s t  A m e n d m e n t ,  s e e  First Nat'l Bank o f  Boston  v. 
Bellotti. 435 U.S. 765, 55 L. Ed. 2 d  707, 98 S. Ct. 1407 
(1978), M a r ia n i  c h a l le n g e s  th e  to ta l  b a n  o n  d ire c t  
c o r p o ia te  c o n tr ib u t io n s  a s  in c o n s is te n t  w i th  th e  F ir s t  
A m e n d m e n t.  M a r ia n i  a ls o  c h a l le n g e s  th e  
c o n s t i tu t io n a l i ty  o f  § 4 4 I f ,  w h ic h  p ro h ib its  m a k in g
c a m p a ig n  c o n tr ib u t io n s  in th e  n a m e  o f  a n o th e r  to  a  
c a n d id a te  fo r  f e d e ra l  e le c t iv e  o f f ic e .

T h e  S u p re m e  C o u r t  h a s  c o n s t r u e d  § 4 3 7 h  s o  th a t,  i f  
a  d is t r ic t  c o u r t  c o n c lu d e s  th a t  a  c h a l le n g e  to  th e  F E C A  is 
f r iv o lo u s ,  th e  c o u r t  m a y  d is m is s  th e  c a s e  w ith o u t  
c e r t i fy in g  it. S e e  California Med. Ass'n v. Fed. Election 
Comm'n, 453 U.S. 182, 193-94 n.14, 69 L. Ed. 2d  567, 
101 S. Ct. 2712 (J9SJ). T h e  D is t r ic t  C o u r t  c o n c lu d e d  
th a t th e  c h a l le n g e  to  |* * 5 )  § 4 4  l b ( a )  w a s  n o t  f r iv o lo u s ,  
m a d e  c o m p re h e n s iv e  f in d in g s ,  a n d  c e r t if ie d  M a r ia n i 's  
c h a l le n g e  to  th is  C o u r t .  S e c tio n  4 3 7 h ,  a s  c o n s tru e d  b y  th e  
S u p re m e  C o u r t,  r e q u ir e d  th e  D is t r ic t  C o u r t  to  m a k e  fa c t 
f in d in g s .  M a n y  o f  th e  D is t r ic t  C o u r t 's  f in d in g s  w e re  
s t ip u la te d  to  b y  th e  p a r tie s  a n d  a re  u n c o n te s te d .  T h e

g o v e rn m e n t  a n d  th e  F e d e ra l  E le c t io n  C o m m is s io n  
( " F E C " ) ,  h o w e v e r ,  a s s a i l  o th e r  f in d in g s  a n d  th e  C o u r t 's  
21  u l tim a te  f in d in g s  o f  f a c t  a s  b e in g  e x c e s s iv e  o r  b e y o n d  
its  p o w e rs .  T h e y  a ls o  a r g u e  th a t  a  n u m b e r  o f  th e m , 
in c lu d in g  th e  u l t im a te  f in d in g s ,  a r e  u n s u p p o r te d  b y  th e  
re c o rd .  O u r  r e v ie w  o f  th e  D is t r ic t  C o u r t 's  f in d in g s ,  m a d e  
in  a  s e t t in g  o u ts id e  th e  t r a d i t io n a l  a d v e rsa ry ' c ru c ib le ,  is 
n o t  d e fe re n tia l .  A s  w e  n o te  in  P a r t  I I , w e  a g re e  th a t  s o m e  
o f  th e  D is t r ic t  C o u r t 's  f in d in g s  a re  u n s u p p o r te d  b y  p r o p e r  
e v id e n c e  a n d  th a t  s o m e  s t r a y  fro m  a p p ro p r ia te  f a c t  
f in d in g  in to  le g a l c o n c lu s io n s .  B u t  e v e n  a s s u m in g  th a t  
th e  ro le  o f  s o f t  m o n e y  is  t h a t  a s s e r te d  b y  M a r ia n i  a n d  
fo u n d  b y  th e  D is t r ic t  C o u r t ,  w e  c o n c lu d e  th a t  th e  r e c o r d  
c o u ld  n o t  s u p p o r t  a  h o ld in g  th a t  § 4 4 1 b (a )  v io la te s  th e  
F i r s t  A m e n d m e n t .

T h e  g o v e rn m e n t  a n d  th e  F E C  n o t  o n ly  d e fe n d  th e  
c o n s t i tu t io n a l i ty  o f  § § 4 4 1 b ( a )  a n d  4 4 I f ,  b u t  c o n te n d  
[* * 6 ]  th a t  M a r ia n i 's  c h a l l e n g e s  a re  le g a l ly  f r iv o lo u s  a n d  
th u s  n e v e r  s h o u ld  h a v e  b e e n  c e r t i f ie d  to  th e  e n  b a n c  
c o u r t.  T h e y  a ls o  s u b m it  th a t  th e  D is t r ic t  C o u r t  e m p lo y e d  
an  in s u f f ic ie n t ly  s t r in g e n t  s ta n d a rd  fo r  m e a s u r in g  
f r iv o lo u s n e s s .  W e  a re  s a t is f ie d  th a t  d ie  D is t r ic t  C o u r t  d id  
n o t  a p p ly  a n  in c o r r e c t  s t a n d a r d  o f  le g a l f r iv o lo u s n e s s  a n d  
th a t  i t  a c te d  c o r re c t ly  in  n o t  d is m is s in g  th e  c a s e  w ith o u t  
c e r t ify in g  it, a t  le a s t  w i th  r e s p e c t  to  th e  c h a l le n g e s  to  § 
4 4 1 b ( a ) ,  fo r  w h ic h  it  m a d e  a n  in d e p e n d e n t  a s s e s s m e n t  o f  
f r iv o lo u s n e s s .  T h o u g h  th e  D is t r ic t  C o u r t  d id  n o t  m a k e  a n  
in d e p e n d e n t  a s s e s s m e n t  o f  th e  f r iv o lo u s n e s s  o f  th e  
c h a l le n g e  to  § 4 4 I f  a s  i t  s h o u ld  h a v e , th e  g o v e r n m e n t  
d o e s  n o t  c h a l le n g e  th e  la c k  o f  a n  in d e p e n d e n t  a s s e s s m e n t  
h e re ,  a n d  b e c a u s e  th e  p e n d in g  c r im in a l  c a s e  a w a i ts  a  
d e te rm in a tio n  o f  th is  a c t io n ,  w e  w il l  r e a c h  th e  c h a l le n g e s  
to  § 4 4  I f  w i th o u t  r e m a n d in g  fo r  s u c h  a  d e te rm in a tio n .

A lth o u g h  n o t  le g a l ly  f r iv o lo u s ,  M a r ia n i 's  c h a l le n g e  
to  § 4 4 1 b ( a )  fa ils .  A s  w e  e x p la in  in  d e ta i l ,  b o th  th e  
u n d e r in c lu s iv e n e s s  a n d  o u t r ig h t - b a n  c h a l le n g e s  a rc  
in te r re d  b y  th e  S u p re m e  C o u r t 's  ju r is p r u d e n c e  in th e  
a re a .  S e e  e s p e c ia l ly  Austin  v. Mich. Chamber o f  
Commerce, 494 U.S. 652, 108 L. E d  2d  652, 110 S. Ct. 
1391 (1990); [* * 7 ]  Federal Election Comm'n  v. Nat'l 
Right to Work Comm., 459 U.S. 197, 74 L. Ed. 2 d  364, 
103 S. Ct. 552 (1982). A l th o u g h  M a r ia n i 's  f a c tu a l 
p o r t r a y a l  o f  th e  im p a c t  o f  [* 7 6 6 ]  so f t  m o n e y  o n  
c o n te m p o ra ry  e le c t io n s  is  im p re s s iv e ,  it f a lls  sh o r t.  
S e c tio n  4 4 1 b (a )  is n o t  f a ta l ly  u n d e r in c lu s iv e  u n d e r  o u r  
p re c e d e n ts ,  b e c a u s e  w e  c a n n o t  s a y  th a t  th e re  is n o  
m e a n in g fu l  d is t in c t io n  b e tw e e n  h a rd  a n d  s o f t  m o n e y . W e  
c a n n o t  e x c h a n g e  o u r  r o b e s  fo r  to g a s ;  a n y  re fo rm  in th is  
a r e a  m u s t  b e  s o u g h t  f ro m  C o n g re s s .

F in a lly , w e  c o n c lu d e  th a t  th e  c h a l le n g e  to  § 4 4 I f  is 
p a te n t ly  w ith o u t  m e r i t .  A c c o r d in g ly  w e  s h a ll  e n te r  
j u d g m e n t  in  f a v o r  o f  th e  g o v e rn m e n t.

I. Procedural History
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In  O c to b e r  1 9 9 7 , th e  U n i te d  S ta te s  f i le d  an  
in d ic tm e n t c h a rg in g  M a r ia n i  a n d  s e v e ra l  o th e r  
in d iv id u a ls  w ith ,  in te r  a lia , v io la t in g  th e  F E C A . T h a t 
a c t io n , U n ited  S ta te s  v . M a r ia n i ,  3 :C R -9 7 -2 2 5 ,  is 
p e n d in g  b e fo re  th e  D is tr ic t  C o u r t .  T h e  in d ic tm e n t  
c h a rg e s  th a t b e tw e e n  A u g u s t  1994  a n d  D e c e m b e r  1 9 9 6 , 
M a r ia n i  a n d  o th e r  o f f ic e rs  a n d  e m p lo y e e s  o f  E m p ire  
S a n ita ry  L a n d f i l l ,  In c . ( " E m p ire " )  a n d  D a n e lla  
E n v iro n m e n ta l  T e c h n o lo g ie s ,  In c . ( " D a n e lla " )  so l ic i te d  
n u m e ro u s  e m p lo y e e s  o f  th e  c o rp o ra t io n s ,  a s  w e ll  a s  
b u s in e s s  a s s o c ia te s ,  f r ie n d s , |* * 8 ]  a n d  fa m ily  m e m b e rs ,  
to  m a k e  c o n tr ib u t io n s  to  th e  c a m p a ig n s  o f  d e s ig n a te d  
c a n d id a te s  fo r  fe d e ra l  e le c t io n . A c c o rd in g  to  th e  
in d ic tm e n t, th e s e  c o n tr ib u t io n s  w e re  re im b u rs e d  e i th e r  
d i r e c tly  o r  in d ire c t ly  b y  E m p ire .  T h e  in d ic tm e n t  a ls o  
a lle g e s  th a t M a r ia n i  a n d  o th e r  o f f ic e r s  a n d  e m p lo y e e s  a t 
E m p ire  a n d  D a n e l la  m a d e  in d iv id u a l  c o n tr ib u t io n s  to  
th e s e  fe d e ra l  c a n d id a te s ,  w h ic h  w e re  a ls o  r e im b u rs e d  b y  
E m p ire .

M o re  p a r tic u la r ly ,  th e  in d ic tm e n t  a l le g e s  th a t  in 
A p ril 1 9 9 5 , M a r ia n i  a n d  o th e r  o f f ic e rs  a n d  e m p lo y e e s  o f  
E m p ire  a n d  D a n e l la  c o n ta c te d  e m p lo y e e s ,  a s s o c ia te s ,  
f r ie n d s , a n d  f a m ily  m e m b e rs  in  a n  e f fo r t  to  ra is e  fu n d s  
fo r  th e  N e w  J e r s e y  S te e r in g  C o m m it te e ,  a  s ta te  
fu n d ra is in g  a rm  o f  th e  R o b e r t  D o le  c a m p a ig n  fo r  
P re s id e n t. C o n tr ib u to r s  a lle g e d ly  w e re  a sk e d  to  w r ite  
p e r s o n a l  c h e c k s  in  a m o u n ts  o f  S 1 ,0 0 0  (o r , in  th e  c a s e  o f  
c o u p le s ,  $  2 ,0 0 0 )  a n d  w e re  r e im b u rs e d  w ith  E m p ire  
c o rp o ra te  fu n d s . I t  is  a ls o  a l le g e d  th a t  o n  A p r i l  2 9 , 1 9 9 5 , 
M a r ia n i  a n d  a n o th e r  d e fe n d a n t  in  th e  c r im in a l  c a s e , 
M ic h a e l  S e ra f in i ,  a tte n d e d  a  S te e r in g  C o m m it te e  
lu n c h e o n  a t w h ic h  th e y  h a n d e d  a n  e n v e lo p e  c o n ta in in g  
th e  c o n tr ib u t io n s  to  D o le  c a m p a ig n  o f f ic ia ls .  W h e n  th e  
D o le  c a m p a ig n  r e p o r te d  th e  c o n tr ib u t io n s  to  th e  F e d e ra l  
[* * 9 ] E le c t io n  C o m m is s io n  ( " F E C " ) ,  its  f i l in g  a lle g e d ly  
a tt r ib u te d  th e s e  S 8 0 ,0 0 0  w o r th  o f  c o n tr ib u t io n s  to  th e  
in d iv id u a l  c o n tr ib u to r s ,  r a th e r  th a n  to  E m p ire .  T h e  D o le  
c o n tr ib u t io n s  c a m e  a p p ro x im a te ly  te n  d a y s  p r io r  to  a 
v o te  in  th e  S e n a te  o n  th e  In te r s ta te  T ra n s p o r ta t io n  o f  
M u n ic ip a l  W a s te  b ill , in  w h ic h  E m p ire  a n d  D a n e l la  w e re  
in te re s te d . D o le  w a s  th e  S e n a te  m a jo r i ty  le a d e r  a t th e  
tim e .

T h e  in d ic tm e n t c h a rg e s  M a r ia n i  ( a n d  o th e rs )  w ith  
v io la t io n s  o f  2 U.S.C. §  §  441b(a) a n d  4 4 If . S e c tio n  
4 4 1 b (a )  o f  th e  F E C A  p ro h ib its  a n y  c o rp o ra t io n  fro m  
m a k in g  a n y  c o n tr ib u t io n  in  c o n n e c tio n  w ith  a n y  
c a m p a ig n  fo r  f e d e ra l  o f f ic e  a n d  r e n d e r s  it u n la w fu l  fo r 
a n y  o f f ic e r  o f  a  c o rp o ra t io n  to  c o n s e n t  t o  a n y  p r o h ib ite d  
c o ip o r a te  c o n tr ib u tio n . S e c tio n  4 4 I f  o f  th e  F E C A , th e  
c o n d u it  c o n tr ib u t io n  b a n  o r  " a n ti-c o n d u it"  p ro v is io n , 
p ro h ib its  o n e  f ro m  m a k in g  a  c o n tr ib u t io n  " in  th e  n a m e  o f  
a n o th e r  p e rso n "  o r  " k n o w in g ly  p e rm it t in g  h is  n a m e  to  b e  
u se d  to  e ffe c t  s u c h  a c o n tr ib u t io n ."  2 U.S.C. §  441f. 
M a ria n i  m o v e d  to  d is m is s  th e  F E C A  c h a rg e s  in th e

in d ic tm e n t  a n d  s im u lta n e o u s ly  f i le d  th is  a c t io n  a g a in s t  
th e  U n i te d  S ta te s  s e e k in g  d e c la r a to r y  r e l i e f  p u r s u a n t  to  2 
U.S.C. §  437h. [* * 1 0 ]  T h e  F E C  w a s  g ra n te d  le a v e  to  
in te rv e n e  a s  a  d e fe n d a n t.

S e c tio n  4 3 7 h  p ro v id e s  th a t

a n y  in d iv id u a l  e lig ib le  to  v o te  in  a n y  e le c t io n  fo r  th e  
o f f ic e  o f  P r e s id e n t  m a y  in s t i tu te  s u c h  a c t io n s  in  th e  
a p p r o p r ia te  d is t r ic t  c o u r t  o f  th e  U n i te d  S ta te s , in c lu d in g  
a c t io n s  fo r  d e c la r a to r y  j u d g m e n t ,  a s  m a y  b e  a p p r o p r ia te  
to  c o n s tru e  th e  c o n s t i tu t io n a l i ty  o f  a n y  p r o v is io n  o f  [ th e ] 
[F E C A ] . T h e  d is t r ic t  c o u r t  im m e d ia te ly  sh a ll  c e r t ify  a ll 
q u e s t io n s  o f  c o n s t i tu t io n a l i ty  o f  th is  A c t  to  th e  U n i te d  
[* 7 6 7 ]  S ta 'e s  c o u r t  o f  a p p e a ls  fo r  th e  c irc u it  in v o lv e d , 
w h ic h  s h a l l  h e a r  th e  m a t te r  s i t t in g  e n  b a n c .

2 U.S.C. §  437h. n l  T h e  S u p re m e  C o u r t  h a s  
c o n s tru e d  § 4 3 7 h  so  th a t ,  i f  a  p l a in t i f f  b r in g s  a  c la im  th a t  
is  f r iv o lo u s ,  a  d is t r ic t  c o u r t  m a y  d is m is s  th e  c a s e  w i th o u t  
c e r t ify in g  it. S e e  California Med. Ass'n  v. Fed. Election 
Comm'n, 453 U.S. 182, 193-94 n.14, 69 L. Ed. 2 d  567,
101 S. Ct. 2712 (1981). T h e  S u p re m e  C o u r t  a ls o  h a s  
in te rp re te d  § 4 3 7 h  to  re q u ir e  th e  d is t r ic t  c o u r t  to  d e v e lo p  
a  r e c o rd  a n d  m a k e  f in d in g s  o f  fa c t  s u f f ic ie n t  to  a l lo w  th e  
e n  b a n c  c o u r t  o f  a p p e a ls  to  d e c id e  th e  c o n s t i tu t io n a l  
is su e s . S e e  Bread Political Action Comm. v. Fed. 
Election Comm'n, 455 U.S. 577, 580, 71 L. Ed. 2 d  432,
102 S. Ct. 1235 (1982) [* * 1 1 ]  ( " T h e  D is t r ic t  C o u r t ,  a s  
r e q u ir e d  b y  § 4 3  7 h , f i r s t  m a d e  f in d in g s  o f  fa c t  a n d  th e n  
c e r t if ie d  th e  c a s e  . .. ." ) .  T h e  D is t r ic t  C o u r t  c o n c lu d e d  th a t  
th e  c h a l le n g e  to  § 4 4 1  b (a )  w a s  n o t  f r iv o lo u s ,  a n d  th a t 
th e  in te re s ts  o f  ju d ic ia l  e c o n o m y  " m ili ta te d  a g a in s t"  a  
s e p a ra te  d e te rm in a tio n  th a t  th e  c h a l le n g e  to  § 4 4 I f  w a s  
n o t  f r iv o lo u s .  S e e  M ariani v. United States, 80 F. Supp. 
2 d  352, 355 (M.D. Pa. 1999). T h e  D is t r ic t  C o u r t  th e n  
m a d e  c o m p re h e n s iv e  f in d in g s  a n d  c e r t i f ie d  th e  c h a l le n g e  
to  th is  C o u r t.

n l  I t  is  u n c o n te s te d  th a t  M a r ia n i  m e e ts  th e  
v o te r  e l ig ib i l i ty  re q u ir e m e n t .

II. T h e  D is t r ic t  C o u r t 's  F in d in g s  o f  F a c t

S o m e  o f  th e  D is t r ic t  C o u r t 's  f in d in g s  a re  d is p u te d , 
a r e  u n s u p p o r te d  b y  p r o p e r  e v id e n c e , o r  g o  b e y o n d  
a p p r o p r ia te  fa c t f in d in g  in to  le g a l c o n c lu s io n . F o r 
e x a m p le ,  a n  o p in io n  e x p re s s e d  b y  th e  N e w  Y o rk  T im e s  
E d ito r ia l  p a g e  th a t  o n e  in d iv id u a l 's  e x p e r ie n c e s  w ith  th e  
D e m o c ra t ic  N a t io n a l  C o m m it te e  " d e e p e n  th e  c y n ic is m  o f  
A m e r ic a n s "  is n o t  a  p r o p e r  e v id e n t ia r y  so u rc e  fo r  a 
f in d in g  th a t  A m e r ic a n s  h a v e  [* * 1 2 ]  b e c o m e  m o re



212 F.3d 761,*; 2000 U.S. App. LEXIS 11002, **
Page 4

c y n ic a l a b o u t  g o v e rn m e n t  a s  a  r e s u l t  o f  th e  ro le  o f  so f t  
m o n e y  in th e  p o l i t ic a l  sy s te m . n 2  S e e  Mariani v. United 
States, 80 F. Supp. 2d  352, 412 (M.D. Pa. 1999). 
S im ila r ly , th e  v e ry  t i t le  o f  th e  s e g m e n t  o f  th e  f in d in g s  
c a lle d  "D u e  to  th e  E f fe c ts  o f  S o f t  M o n e y  o n  th e  P o litic a l 
S y s te m , F E C A  is n o t  S e rv in g  th e  G o a ls  it w a s  In te n d e d  
to  S e rv e ,"  id. at 418, a s  w e ll  a s  th e  f in d in g  th a t  " m o s t  
is su e  a d s  a re  f in a n c e d  in  la rg e  p a r t  w ith  s o f t  m o n e y  ... 
fro m  s o u rc e s  a n d  in a m o u n ts  th a t  th e  F E C A  w a s  m e a n t  
to  p ro h ib it ,"  id. at 377, d e m o n s tra te  th a t  th e  fa c t- f in d in g  
e f fo r t  s o m e tim e s  m e ta m o rp h o s e d  in to  c o n c lu s io n s  
r e g a rd in g  th e  le g a l is su e s  in  th is  c a s e ;  se e  id. at 418-19. 
G iv e n  th e  u n iq u e  p ro c e d u ra l  p o s tu r e  o f  th e  c a s e ,  w e  n e e d  
n o t ( a n d  d o  n o t)  d e fe r  to  s u c h  f in d in g s  in  o u r  a n a ly s is . 
A lth o u g h  s o m e  o f  th e  D is t r ic t  C o u r t 's  f in d in g s  w e n t 
b e y o n d  w h a t  w a s  p r o p e r  b o th  a s  a  m a t te r  o f  e v id e n c e  a n d  
by  c ro s s in g  th e  lin e  in to  f o rm in g  le g a l  c o n c lu s io n s ,  th e  
c o u r t  c o m p i le d  a n  im p re s s iv e  fa c tu a l  s h o w in g  th a t  so f t  
m o n e y  p la y s  a n  in c re a s in g ly  la rg e  ro le  in  fe d e ra l 
e le c t io n s .

n 2  J o h n n y  C h u n g , th e  in d iv id u a l  r e fe r re d  to  
in  th e  e d ito r ia l ,  s ta te d  in  a n  in te rv ie w  w ith  N B C  
N e w s  a n c h o r  T o m  B r o k a w  th a t  h e  w a s  so lic i te d  
to  m a k e  c o n tr ib u t io n s  to  th e  D e m o c ra t ic  N a tio n a l 
C o m m it te e  in  e x c h a n g e  fo r  in v ita tio n s  to  
m e e t in g s  a t  w h ic h  h e  c o u ld  m e e t  g o v e rn m e n t  
o f f ic ia ls  a n d  d is c u s s  b u s in e s s  c o n c e rn s .

[* * 1 3 ]

C o n tr ib u t io n s  m a d e  to  o r  e x p e n d i tu re s  m a d e  o n  
b e h a l f  o f  c a n d id a te s  fo r  fe d e ra l  e le c t iv e  o f f ic e  a re  
re fen -ed  to  a s  "h a rd  m o n e y ."  U n d e r  § 4 4 1 b (a ) ,
c o rp o ra t io n s  a re  n o t  p e rm it te d  to  m a k e  c o n tr ib u t io n s  o f  
h a rd  m o n e y  to  c a m p a ig n s  fo r  fe d e ra l o ff ic e . 
C o rp o ra tio n s  c a n , h o w e v e r ,  m a k e  c o n tr ib u t io n s  to  
p o lit ic a l  p a r t ie s  in  u n l im ite d  a m o u n ts .  T h e s e  
c o n tr ib u tio n s ,  w h ic h  a re  re fe r r e d  to  a s  " s o f t  m o n e y ,"  c a n  
b e  u s e d  to  fu n d  " is su e  a d v o c a c y ."  " Is su e  a d v o c a c y "  
in c lu d e s  a d v e r t is e m e n ts  o r  o th e r  c a m p a ig n  m a te r ia ls  th a t  
a d v o c a te  p o s i t io n s  s u p p o r te d  b y  a  c a n d id a te ,  o f te n  
c o m p a r in g  th o s e  p o s i t io n s  w ith  th o se  o f  a n  o p p o n e n t, 
w i th o u t  d i r e c t ly  a d v o c a tin g  th e  e le c t io n  o f  th e  c a n d id a te . 
D o n o rs  o f  s o f t  m o n e y  a re  a b le  to  a v o id  th e  F E C A  
c o n tr ib u t io n  l im its  a n d  d is c lo s u re  re q u ir e m e n ts  |* 7 6 8 ]  
a p p lic a b le  to  h a rd  m o n e y  a n d  d ir e c t  a d v o c a c y . T h e  
a m o u n t o f  s o f t  m o n e y  c o n tr ib u te d  in  e a c h  e le c t io n  c y c le  
h a s  g ro w n  t r e m e n d o u s ly  in  th e  la s t tw o  d e c a d e s ,  f ro m  
a b o u t $  19 m il l io n  in  1 9 8 0  to  m o re  th a n  S 2 6 0  m ill io n  in  
19 9 6 . n 3  S o f t  m o n e y  d o n a tio n s  b y  th e  5 4 4  la rg e s t  p u b lic  
a n d  p r iv a te  c o m p a n ie s  m o re  th a n  tr ip le d  b e tw e e n  199 2  
a n d  1 9 9 6 .

n3  D u r in g  th e  1 9 9 5 -9 6  e le c t io n  y e a r  c y c le ,  
th e  R e p u b lic a n  n a tio n a l  p a r ty  c o m m itte e s  ( th e  
R e p u b lic a n  N a t io n a l  C o m m it te e ,  th e  N a t io n a l  
R e p u b lic a n  S e n a to r ia l  C o m m it te e ,  a n d  th e  
N a t io n a l  R e p u b lic a n  C o n g r e s s io n a l  C o m m it te e )  
ra is e d  a p p ro x im a te ly  S  1 3 8 .2  m il l io n  in  s o f t  
m o n e y  a n d  th e  D e m o c r a t ic  n a tio n a l  p a r ty  
c o m m itte e s  ( th e  D e m o c r a t ic  N a t io n a l  C o m m it te e ,  
th e  D e m o c ra t ic  S e n a to r ia l  C a m p a ig n  C o m m it te e ,  
a n d  th e  D e m o c ra t ic  C o n g re s s io n a l  C a m p a ig n  
C o m m it te e )  r a is e d  a p p r o x im a te ly  $  1 2 3 .9  m il l io n  
in  s o f t  m o n e y . (T h e  t e r m  " e le c t io n  c y c le "  re fe r s  
to  th e  p e r io d  fro m  J a n u a ry  1 o f  th e  y e a r  
p re c e d in g  th e  e le c t io n  th r o u g h  D e c e m b e r  31 o f  
th e  y e a r  d u r in g  w h ic h  th e  e le c t io n  o c c u rs ) . 
C o r p o ra t io n s  w e re  m a jo r  c o n tr ib u to r s  o f  th e s e  
fu n d s .

[* * 1 4 ]

W ith  r e s p e c t  to  M a r ia n i ’s c h a l le n g e ,  th e  p a r t i e s  a g re e  
o n  th e  fo l lo w in g  fa c ts . C a n d id a te s  fo r  fe d e ra l  e le c t iv e  
o f f ic e  h e lp  t h e i r  p a r t ie s  r a is e  s o f t  m o n e y . C a n d id a te s  
w h o  r a is e  la rg e  a m o u n ts  o f  s o f t  m o n e y  o f te n  re c e iv e  
m o re  s u p p o r t  f ro m  th e i r  p a r ti /  th a n  c a n d id a te s  w h o  a re  
le s s  e f fe c t iv e  a t  r a is in g  s o f t  m o n e y .  C o m m it te e  o f f ic ia ls  
o f te n  a c t  a s  in te rm e d ia r ie s  b e tw e e n  d o n o r s  a n d  
c a n d id a te s .

S o f t  m o n e y  is  u s e d  to  fu n d  ( o r  p a r t ia l ly  f u n d )  is su e  
a d v o c a c y  th a t ,  o n  o c c a s io n , is  h a rd  to  d is t in g u is h  fro m  
d ire c t  a d v o c a c y  fo r  a  p a r t i c u la r  c a n d id a te  f o r  fe d e ra l  
o ff ic e . C a m p a ig n s  s o m e tim e s  c o o rd in a te  w i th  o u ts id e  
e n ti t ie s  r e g a rd in g  th e s e  a d s .  T h e s e  a d s  p ro m o te  o r  
c r it ic iz e  fe d e ra l  c a n d id a te s  in  o r d e r  to  in f lu e n c e  th e  
o u tc o m e  o f  e le c t io n s ,  a l th o u g h  a v o id in g  w o rd s  o f  d ire c t  
a d v o c a c y  su c h  a s  " v o te  fo r ,"  " e le c t ,"  o r  " d e fe a t ."  n 4

n 4  T h e  fo l lo w in g  a d s  a ire d  in  th e  1 9 9 5 -9 5  
e le c t io n  c y c le  i l lu s t r a te  th is  p r o p o s i t io n .  T h e  
R e p u b lic a n  N a t io n a l  C o m m it te e  f in a n c e d  th e  
fo l lo w in g  ad :

A N N O U N C E R : T h re e  y e a r s  a g o  B ill  C lin to n  
g a v e  u s  th e  la rg e s t  ta x  in c re a s e  in  h is to ry ,  
in c lu d in g  a  4  c e n t  a  g a l lo n  in c re a s e  o n  g a s o lin e .  
B ill  C lin to n  s a id  h e  f e lt  b a d  a b o u t  it.

C L IN T O N : P e o p le  in th is  ro o m  a re  s t i l l  m a d  a t 
m e  o v e r  th e  b u d g e t  b e c a u s e  y o u  th in k  I ra is e d  
y o u r  ta x e s  to o  m u c h . I t  m ig h t  s u rp r is e  y o u  to  
k n o w  I th in k  I r a is e d  th e m  to o  m u c h , to o .
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A N N O U N C E R : O K , M r. P re s id e n t ,  W e  a re  
su rp r is e d . S o  n o w , s u rp r is e  u s  a g a in .  S u p p o r t  
S e n a to r  D o le 's  p la n  to  r e p e a l  y o u r  g a s  ta x . A n d  
le a rn  th a t  a c t io n s  ... d o  s p e a k  lo u d e r  th a n  w o rd s .

T h e  D e m o c ra tic  N a t io n a l  C o m m it te e  
f in a n c e d  th e  fo l lo w in g  is s u e  a d :

A N N O U N C E R : A m e r ic a n  V a lu e s .  D o  o u r  d u ty  
to  o u r  p a re n ts . P re s id e n t  C lin to n  p ro te c ts  
M e d ic a re .  T h e  D o le /G in g r ic h  b u d g e t  t r ie d  to  c u t 
M e d ic a re  S 2 7 0  B ill io n .

P ro te c t  fa m il ie s . P r e s id e n t  C l in to n  c u t  ta x e s  fo r  
m il l io n s  o f  w o rk in g  f a m il ie s .  T h e  D o le /G in g r ic h  
b u d g e t  t r ie d  to  ra is e  ta x e s  o n  8 m il l io n  o f  th e m . 
O p p o r tu n ity .  P re s id e n t  C l in to n  p ro p o s e s  ta x  
b re a k s  f o r  tu it io n . T h e  D o le /G in g r ic h  b u d g e t  t r ie d  
to  s la sh  c o lle g e  s c h o la r s h ip s .  O n ly  P r e s id e n t  
C lin to n 's  p la n  m e e ts  o u r  c h a l le n g e s ,  p ro te c ts  o u r  
v a lu e s .

1**15]

C o rp o ra tio n s  p la y  a n  im p o r ta n t  ro le  in  c a m p a ig n  
f in an c e . C a n d id a te s  fo r  f e d e ra l  e le c t iv e  o f f ic e  o f te n  
k n o w  w h ic h  c o rp o ra t io n s  a re  la rg e  c o n tr ib u to r s  o f  s o f t  
m o n ey , B e c a u s e  th e r e  a re  n o  l im its  o n  s o f t  m o n e y  
c o n tr ib u tio n s ,  s o f t  m o n e y  is  e a s ie r  to  ra is e  th a n  h a rd  
m o n ey . S o f t  m o n e y  c o n tr ib u t io n s  o f  c o rp o ra te  t r e a s u ry  
fu n d s  c a n  r e s u l t  in  a c c e s s  (a n d  th u s  a  fo ru m  to  e x p re s s  
th e ir  in te re s ts )  fo r  c o rp o ra te  o f f ic ia ls  to  h ig h  g o v e rn m e n t  
o f f ic ia ls , in c lu d in g  e le c te d  o f f ic ia ls ,  a s  w e ll  a s  to  
c a n d id a te s  fo r  f e d e ra l  e le c t iv e  o f f ic e .  L a rg e  a n d  re p e a t  
d o n o rs  s o m e tim e  g e t  m o re  a c c e s s  th a n  o th e r  d o n o r s ,  a n d  
d o n a tin g  s o f t  m o n e y  c a n  b e  a  m o re  e f fe c t iv e  m e a n s  fo r  
g e tt in g  a c c e s s  th a n  h a rd  m o n e y . C o r p o r a te  s o f t  m o n e y  
c o n tr ib u tio n s  e n a b le  c o rp o ra t io n s  to  s o m e  e x te n t  to  
c irc u m v e n t th e  c o rp o ra te  h a rd  m o n e y  c o n tr ib u t io n  b a n  
a n d  s u p p o r t  ( in d ir e c t ly )  c a n d id a te s  fo r  f e d e ra l  e le c t iv e  
o ffice .

C o rp o ra t io n s  a re  s o l ic i te d  fo r  a n d  g iv e  la rg e  s u m s  o f  
so f t  m o n e y  in  fe d e ra l  e le c t io n s ;  a c c o r d in g  to  r e p o r ts  f i le d  
w ith  th e  F E C , d u r in g  th e  1 9 9 4  a n d  1 9 9 8  e le c t io n  1*769] 
c y c le s , c o rp o ra t io n s  d o n a te d  m o re  th a n  5 0  p e rc e n t  o f  a ll 
ite m iz e d  s o f t  m o n e y  c o n tr ib u tio n s .  A d d i t io n a l ly ,  in  th e  
1 9 9 5 -9 6  e le c t io n  c y c le , c o ip o r a t io n s  in in d u s tr ie s  [* * 1 6 ]  
in w h ic h  le g is la tio n  w a s  c o n te m p la te d  g a v e  la rg e  su m s  
o f  s o f t  m o n e y ,

III . T h e  T e s t  fo r  F r iv o lo u s n e s s

In  California Med. Ass'n  v. Fed. Election Comm'n, 
453 U.S. 182, 193-94 n.14, 69 L. Ed. 2 d  567, 101 S. Ct. 
2712 (1981), th e  S u p re m e  C o u r t  s ta te d  th a t  "w e  d o  n o t

c o n s tru e  § 4 3 7 h  to  r e q u ir e  c e r t i f ic a t io n  o f  c o n s t itu t io n a l  
c la im s  th a t  a re  f r iv o lo u s ."  T h e  C o u r t  c ite d  w ith  a p p ro v a l  
a  d is t r ic t  c o u r t  d e c is io n  f ro m  a n  in  fo rm a  p a u p e r is  a c t io n  
th a t  e m p lo y e d  th e  s t a n d a r d  f ro m  th e  in  fo rm a  p a u p e r is  
s ta tu te ,  28 U.S.C. §  7 9 7 5 (e ) (2 ) (B ) ,  to  d e te rm in e  w h e th e r  
a  c h a l le n g e  to  F E C A  w a s  f r iv o lo u s .  S e e  id . ( c i t in g  
G ifford v. Congress, 452 F. Supp. 802 (E.D. Cal. 1978)). 
T h e  in  fo rm a  p a u p e r is  s ta tu te  a u th o r iz e s  a  d is t r ic t  c o u r t  
to  d is m is s  s u a  s p o n te  a n y  a c t io n  th a t  it d e te rm in e s  to  b e  
le g a l ly  f r iv o lo u s .  A n  a c t io n  is  n o t  f r iv o lo u s  u n d e r  th e  
s ta tu te  w h e re  th e  c o m p la in t  r a is e s  a n  a rg u a b le  q u e s t io n  
o f  la w  th a t  u l t im a te ly  w il l  b e  re s o lv e d  a g a in s t  th e  
p la in t if f .  S e e  Neitzke  v. Williams, 490 U.S. 319, 32S. 
104 L. Ed. 2d  338, 109 S. Ct. 1827 (1989). T h e  D is tr ic t  
C o u r t  a p p lie d  th e  s ta n d a r d  fo r  f r iv o lo u s n e s s  s e t  fo r th  in  
N e i tz k e  [* * 1 7 ]  a n d  c e r t if ie d  M a r ia n i 's  c h a l le n g e  to  th e  
e n  b a n c  C o u r t  o f  A p p e a l s  a f te r  c o n c lu d in g  th a t  " it c a n n o t  
b e  s a id  th a t  th e  c o n s t i tu t io n a l  c h a l le n g e s  a re  p la in ly  
fo r e c lo s e d  b y  e x is t in g  p r e c e d e n t ."  M a r ia n i  v . U n ite d  
S ta te s ,  N o .3  C V -9 8 -1 7 0 1  (M a r c h  2 5 , 1 9 9 9 ).

T h e  g o v e r n m e n t  a n d  th e  F E C  a rg u e  th a t  th e  D is tr ic t  
C o u r t  s h o u ld  h a v e  u s e d  a  m o r e  e x a c tin g  s ta n d a r d  fo r 
f r iv o lo u s n e s s  a n d  r e je c te d  M a r ia n i 's  c h a lle n g e . T h e y  
s u b m it  th a t  th e  c o r ro c t  s ta n d a r d  is  th a t  se t  fo r th  b y  th e  
N in th  C ir c u i t  in  G olandv. United States, 903 F .2d 1247, 
1257 (9th Cir, 1990), w h ic h  v ie w e d  th e  ro le  o f  th e  
d is t r ic t  c o u r t  a s  a k in  to  th a t  o f  a  s in g le  ju d g e  d e c id in g  a 
m o tio n  to  c o n v e n e  a  th r e e - ju d g e  c o u r t  to  h e a r  a 
c o n s t i tu t io n a l  c h a l le n g e  a n d  n o te d  th a t th is  s t a n d a r d  is 
c lo s e r  to  th e  s ta n d a r d  u se d  to  r e v ie w  a  c la im  u n d e r  F E D . 
R . C IV . P . 1 2 (b )(6 )  th a n  it  is  to  th e  in  fo rm a  p a u p e r is  
s ta n d a rd .

W e  n e e d  n o t  d e c id e  w h ic h  s ta n d a rd  a p p lie s ,  b e c a u s e  
u n d e r  e i th e r  s t a n d a r d  M a r ia n i 's  c la im  is  n o t  f r iv o lo u s .  A s  
th e  N in th  C irc u i t  n o te d ,  a  g e n u in e ly  n e w  v a r ia tio n  o n  an  
is s u e  r a is e d  u n d e r  a  p a r t i c u la r  s e c t io n  o f  th e  F E C A  th a t  
a l r e a d y  h a s  b e e n  c h a l le n g e d  a n d  u p h e ld  m a y  g iv e  r is e  to  
a  n o n f r iv o lo u s  c h a l le n g e  to  t h a t  s e c tio n :  " o n c e  [**  18] a  
c o re  p r o v is io n  o f  F E C A  h a s  b e e n  re v ie w e d  a n d  a p p ro v e d  
b y  th e  c o u r ts ,  u n a n t ic ip a te d  v a r ia t io n s  a ls o  m a y  d e s e rv e  
th e  fu ll a tte n t io n  o f  th e  a p p e l la te  c o u r t.  A t th e  s a m e  tim e , 
n o t e v e ry  s o p h is t ic  tw is t  th a t  a rg u a b ly  p re s e n ts  a  'n e w ' 
q u e s t io n  s h o u ld  b e  c e r t i f ie d ."  Id. at 1257; s e e  a lso  
Khachaturian  v. Fed. Election Comm'n, 9S0 F .2d 330, 
331 (5th Cir. 1992). M a r ia n i 's  c h a l le n g e  to  § 4 4 I b ( a )  is 
n o t  s im p ly  a  s o p h is t ic  tw is t ,  b u t c a n  fa ir ly  be  
c h a r a c te r iz e d  a s  a n e w  c h a l le n g e  b a se d  o n  th e  r is e  in 
im p o r ta n c e  in  c a m p a ig n  f in a n c e  o f  s o f t  m o n e y  a n d  issu e  
a d v o c a c y , M o re o v e r ,  th e  fa c ia l  v a lid i ty  o f  th e  s ta tu te  
n e v e r  h a s  b e e n  s q u a r e ly  d e te r m in e d  b y  th e  S u p re m e  
C o u r t.

T h e  D is t r ic t  C o u r t  d id  n o t  m a k e  a n  in d e p e n d e n t  
a s s e s s m e n t  o f  th e  f r iv o lo u s n e s s  o f  th e  c h a l le n g e  to  § 
4 4 I f . H e re a f te r ,  d is t r ic t  c o u r ts  c o n s id e r in g  c h a l le n g e s  to
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s e p a ra te  p ro v is io n s  o f  th e  F E C A  sh o u ld  m a k e  th e  
r e q u ir e d  d e te rm in a tio n  r e g a rd in g  f r iv o lo u s n e s s  fo r  e ac h  
o f  th e  c h a l le n g e s .  n 5  H o w e v e r ,  b e c a u s e  th e  g o v e rn m e n t  
d o e s  n o t  c h a lle n g e  th e  la c k  o f  a n  in d e p e n d e n t  a s s e s s m e n t 
h e re , a n d  b e c a u s e  th e  p e n d in g  c r im in a l  c a s e  a w a its  a  
d e te rm in a tio n  o f  th is  a c t io n , w e  w il l  re a c h  th e  c h a lle n g e s  
to  § 4 4 1  f  [* * 1 9 ) w ith o u t  r e m a n d in g  fo r  a  d e te rm in a tio n  
r e g a rd in g  f r iv o lo u s n e s s .

n5 T h a t  d e te rm in a tio n  is b e s t m a d e  in it ia lly  
b y  D is t r ic t  C o u r ts .

IV . T h e  C h a lle n g e  to  § 4 4 1 b (a )

S e c tio n  4 4 1 b ( a )  b a n s  c o rp o ra t io n s  a n d  u n io n s  fro m  
u s in g  fu n d s  f ro m  (* 7 7 0 )  th e i r  c o rp o ra te  tr e a s u r ie s  to  
c o n tr ib u te  to  o r  m a k e  e x p e n d i tu re s  in c o n n e c tio n  w ith  
a n y  c a m p a ig n  fo r  f e d e ra l  o f f ic e . S e e  2 U.S.C. §  441b(a). 
In  Federal Election Commission  v. National Right to 
Work Committee, 459 U.S. 197, 208-09, 74 L. Ed. 2d  
364. 103 S. Ct. 552 (1982), th e  S u p re m e  C o u r t  
c h r o n ic le d  th e  h is to r y  o f  § 4 4 1  b (a ):

S e v e n ty - f iv e  y e a r s  a g o  C o n g re s s  f irs t m a d e  f in a n c ia l 
c o n tr ib u t io n s  to  fe d e ra l  c a n d id a te s  b y  c o rp o ra t io n s  
ille g a l b y  e n a c tin g  th e  T il lm a n  A c t, 34  S ta t. 8 6 4  (1 9 0 7 ) . 
W ith in  th e  n e x t fe w  y e a r s  C o n g re s s  w e n t  fu r th e r  a n d  
re q u ir e d  f in a n c ia l  d is c lo s u re  b y  fe d e ra l c a n d id a te s  
fo l lo w in g  e le c t io n , A c t  o f  J u ly  2 5 , 19 1 0 , 3 6  S ta t. 8 2 2 , 
a n d  th e  fo l lo w in g  y e a r  re q u ire d  p re -e le c t io n  d is c lo s u re  as 
w e ll.  A c t  o f  A u g u s t  19, 19 1 1 , 3 7  S ta t. 2 5 . T h e  F e d e ra l 
C o r ru p t  |* * 2 0 ]  P ra c t ic e s  A c t, p a s se d  in  1925 , e x te n d e d  
th e  p r o h ib it io n  a g a in s t  c o rp o ra te  c o n tr ib u tio n s  to  in c lu d e  
" a n y th in g  o f  v a lu e ,"  a n d  m a d e  a c c e p ta n c e  o f  a  c o rp o ra te  
c o n tr ib u t io n  as w e ll  a s  th e  g iv in g  o f  su c h  a  c o n tr ib u tio n  a 
c r im e . 4 3  S ta t. 1 0 7 0 .

T h e  f irs t  r e s t r ic t io n s  on  u n io n  c o n tr ib u t io n s  w e re  
c o n ta in e d  in th e  s e c o n d  H a tc h  A c t, 54  S ta t. 7 6 7  (1 9 4 0 ) , 
a n d  la te r ,  in  th e  W a r  L a b o r  D is p u te s  A c t o f  1 9 4 3 , 57  
S ta t. 1 6 7 , u n io n  c o n tr ib u t io n s  in  c o n n e c tio n  w ith  fe d e ra l 
e le c t io n s  w e re  p ro h ib ite d  a lto g e th e r .  T h e s e  p ro h ib it io n s  
o n  u n io n  p o l i t ic a l  a c t iv ity  w e re  e x te n d e d  an d  
s t r e n g th e n e d  in th e  T a f t -H a r tle y  A c t, 61 S ta t. 136 (1 9 4 7 ) , 
w h ic h  b ro a d e n e d  th e  e a r l ie r  p ro h ib it io n  a g a in s t 
c o n tr ib u t io n s  to  " e x p e n d itu re s "  a s  w e ll. C o n g re s s  
c o d if ie d  m o s t o f  th e s e  p r o v is io n s  in  th e  F e d e ra l  E le c tio n  
C a m p a ig n  A c t  o f  19 7 1 , 86  S ta t.  3 , a n d  e n a c te d  la te r  
a m e n d m e n ts  in 1 9 7 4 , 8 8  S ta t. 1 2 6 3 , a n d  in 1976 , 9 0  S ta t. 
4 7 5 .

U n d e r  Buckley  v. Valeo, 424 U.S. 1, 19, 22, 46 L. 
Ed. 2d  659, 96 S. Ct. 612 (1976) ( p e r  c u r ia m ) , it is c le a r  
th a t  s p e n d in g  fo r  p o l it ic a l  c a m p a ig n s  is  p ro te c te d  sp e e c h  
th a t  im p lic a te s  b o th  th e  r ig h t  to  f re e  e x p re s s io n  a n d  th e  
r ig h t  o f  f re e  a s s o c ia t io n . M o r e o v e r ,  b e c a u s e  th e re  is  "n o  
su p p o r t  in  [* * 2 1 ]  th e  F ir s t  o r  F o u r te e n th  A m e n d m e n t ,  o r  
in th e  d e c is io n s  o f  th is  C o u r t ,  fo r  th e  p r o p o s i t io n  th a t  
sp e e c h  th a t  o th e rw is e  w o u ld  b e  w ith in  th e  p r o te c t io n  o f  
th e  F i r s t  A m e n d m e n t  lo s e s  th a t  p r o te c t io n  s im p ly  
b e c a u s e  its  so u rc e  is  a  c o r p o ra t io n ,"  First Nat'l Bank o f  
Boston  v. Bellotti, 435 U.S. 765, 784, 55 L. Ed. 2d 707, 
98 S. Ct. 1407 (1977), th e  b a n  o n  c o r p o ra te  c o n tr ib u t io n s  
u n d e r  § 4 4 1 b (a )  is  s u b je c t  to  th e  s a m e  le v e l  o f  s c ru t in y  
a s  o th e r  r e g u la t io n s  l im it in g  s p e n d in g  fo r  p o l it ic a l  
c a m p a ig n s .  In  Buckley, 424 U.S. at 16, th e  C o u r t  h e ld  
th a t  l im ita t io n s  o n  s p e n d in g  fo r  c a m p a ig n s  s h o u ld  b e  
s u b je c te d  to  " e x a c t in g  s c ru t in y " :  " th is  C o u r t  h a s  n e v e r  
s u g g e s te d  th a t  th e  d e p e n d e n c e  o f  a  c o m m u n ic a tio n  o n  
th e  e x p e n d i tu re  o f  m o n e y  o p e r a te s  i t s e l f  to  in tro d u c e  a 
n o n s p e e c h  e le m e n t  o r  to  r e d u c e  th e  e x a c tin g  s c ru t in y  
re q u ire d  b y  th e  F ir s t  A m e n d m e n t ."  T h e  C o u r t  a d d e d  th a t  
th e  F ir s t  A m e n d m e n t  g u a r a n te e  " h a s  i ts  fu l le s t  a n d  m o s t  
u rg e n t  a p p lic a t io n  p re c is e ly  to  th e  c o n d u c t  o f  c a m p a ig n s  
fo r  p o l i t ic a l  o f f ic e ."  Id. at 15 ( c i t in g  M onitor Patriot v. 
Roy, 401 U.S. 265, 272, 28 L. Ed. 2d  35, 91 S. Ct. 621 
(1971)).

B u c k le y , o f  c o u rs e ,  d is t in g u is h e d  c a m p a ig n  
c o n tr ib u t io n s  [* * 2 2 ]  f ro m  d i r e c t  e x p e n d i tu re s ,  s t r ik in g  
d o w n  a  l im it o n  e x p e n d i tu re s  w h i le  u p h o ld in g  a  l im i t  o n  
c a m p a ig n  c o n tr ib u tio n s .  A s  th e  C o u r t 's  r e c e n t  d e c is io n  in  
Nixon v. Shrink Mo. Gov't PAC, 528 U.S. 377, 145 L. Ed. 
2 d  886, 120 S. Ct. 897, 904 (2000) ( c i t in g  Buckley, 424 
U.S. at 20-21), e x p la in s ,  in  th e  a re a  o f  c o n tr ib u t io n s ,  
e v e n  u n d e r  th e  e x a c tin g  s c r u t in y  s ta n d a rd ,  " l im it in g  
c o n tr ib u t io n s  [ le a v e s )  c o m m u n ic a tio n  s ig n if ic a n tly  
u n im p a ir e d ."  " U n d e r  B u c k le y 's  s ta n d a r d  o f  s c ru t in y ,  a  
c o n tr ib u tio n  lim it  in v o lv in g  's ig n i f ic a n t  in te r f e r e n c e ' w ith  
a s s o c ia t io n a l  r ig h ts  c o u ld  s u r v iv e  i f  th e  g o v e rn m e n t  
d e m o n s tra te d  th a t  c o n tr ib u t io n  r e g u la t io n  w a s  'c lo s e ly  
d ra w n ' to  m a tc h  a  's u f f ic ie n t ly  im p o r ta n t  i n t e r e s t . '" Id . a t 
9 0 4  (c ita t io n  o m itte d ) . A c c o r d in g ly ,  in  c o n s id e r in g  
M a r ia n i 's  c h a l le n g e  to  § 4 4 1 b ( a ) ,  w h ile  w e  t re a t
c a m p a ig n  c o n tr ib u t io n s  f ro m  th e  c o rp o ra te  t r e a s u r y  a s  
sp e e c h  a n d  su b je c t  th e  b a n  o n  [* 7 7 1 ]  th e m  in § 4 4 1  b (a )  
to  e x a c tin g  s c ru t in y , w e  d o  s o  a g a in s t  a  b a c k g ro u n d  
p r in c ip le  th a t l im its  o n  c o n t r ib u t io n s - th o u g h  n o t  
n e c e s s a r i ly  b a n s  o n  c o n t r ib u t io n s - c a n  w ith s ta n d  th is  
s c ru t in y  i f  th e y  a re  " 'c lo s e ly  d ra w n ' to  m a tc h  a 
's u f f ic ie n tly  im p o r ta n t  in te re s t .  [* * 2 3 ]  ' "

T h e  D is tr ic t  C o u r t  c e r t if ie d  tw o  is s u e s  r e g a r d in g  § 
4 4 1 b (a )  to  th is  C o u r t.  T h e  f irs t  is  w h e th e r  th e  p r o h ib it io n  
in § 441 b (a )  o n  c o n tr ib u t io n s  b y  c o rp o ra t io n s  f ro m  
c o rp o ra te  t re a s u r ie s  to  c a n d id a te s  fo r  fe d e ra l  e le c t iv e  
o f f ic e  is u n c o n s t itu t io n a l  o n  its  fa c e . T h e  s e c o n d  is
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w h e th e r  th e  p ro h ib it io n  in § 4 4 1 b ( a )  o n  c o n tr ib u t io n s  b y  
c o rp o ra t io n s  f ro m  c o rp o ra te  t r e a s u r ie s  to  c a n d id a te s  Tor 
fe d e ra l o ffice , in  th e  c o n te x t  o f  th e  p r e s e n t ly  e x is t in g  la w  
th a t  o th e rw is e  p e rm its  c o r p o ra t io n s  to  e x p e n d  u n lim ite d  
a m o u n ts  o f  c o rp o ra te  fu n d s  to  in f lu e n c e  th e  o u tc o m e  o f  
fe d e ra l  e le c t io n s  ( v ia  s o f t  m o n e y  c o n tr ib u t io n s ) ,  v io la te s  
th e  F irs t  A m e n d m e n t.

A . T h e  C o n s t i tu t io n a l i ty  o f  § 4 4 1 b ( a )  o n  its  F a c e

In  c o n s id e r in g  th e  S 1 ,0 0 0  c o n tr ib u t io n  l im it  a t  issu e  
in  B u c k le y , th e  S u p re m e  C o u r t  s t r e s s e d  th e  im p o r ta n c e  
o f  th e  r ig h t  to  a s s o c ia t io n  th ro u g h  s u p p o r t  o f  th e  
c a n d id a te  o f  o n e 's  c h o ic e :

T h e  p r im a ry  f i r s t  a m e n d m e n t  p ro b le m  r a is e d  b y  th e  A c t 's  
c o n tr ib u t io n  l im ita t io n s  is  th e i r  r e s t r ic t io n  o f  o n e  a s p e c t  
o f  th e  c o n tr ib u to r 's  f re e d o m  o f  p o l i t ic a l  a s s o c ia t io n  . . 
T h e  r ig h t  o f  a s s o c ia t io n  is  a  'b a s ic  c o n s t itu t io n a l  
f re e d o m ,’ Kusper v. Pontikes, 414 U.S. 51, 38 L. Ed. 2d  
260, 94 S. Ct. 303, [* * 2 4 ]  th a t  is  " c lo s e ly  a ll ie d  to  
f re e d o m  o f  s p e e c h  a n d  a  r ig h t  w h ic h , l ik e  free  s p e e c h , 
lies a t  th e  f o u n d a tio n  o f  a  f r e e  s o c ie ty ."  Shelton  v. 
Tucker, 364 U.S. 479, 486, 5 L. Ed. 2 d  231, 81 S. Ct. 247 
(I960). In v ie w  o f  th e  fu n d a m e n ta l  n a tu re  o f  th e  r ig h t  to  
a s so c ia te , g o v e rn m e n ta l  " a c t io n  w h ic h  m a y  h a v e  th e  
e f fe c t  o f  c u r ta i l in g  th e  f re e d o m  to  a s s o c ia te  is s u b je c t  to  
th e  c lo s e s t  s c ru t in y ."  NAACP  v. Alabama, [357 U.S. 
449] a t  4 6 0 -4 6 1 , [ 78 S. Ct. 1163, 2 L. Ed. 2d 1488 
(1958)].

Buckley, 424 U.S. at 24-25  ( in te rn a l  c ita tio n s  
p a r tia l ly  o m itte d ) .

N e v e r th e le s s ,  th e  C o u r t  c o n c lu d e d  th a t  th e  S 1 ,0 0 0  
lim it  w a s  c o n s t itu t io n a l .  T h e  C o u r t  id e n tif ie d  tw o  
p r in c ip a l  re a s o n s  fo r  u p h o ld in g  th e  l im it. F ir s t ,  th e  C o u r t  
r e c o g n iz e d  a  s t ro n g  g o v e rn m e n ta l  in te r e s t  in  d e te r r in g  
c o r ru p t io n  a n d  th e  a p p e a ra n c e  o f  c o r ru p t io n  in  c a m p a ig n  
f in a n c e , p a r t ic u la r ly  f ro m  la rg e  c o n tr ib u t io n s .  S e e  id. al 
28; s e e  a ls o  id. at 30 ( " C o n g re s s  w a s  j u s t i f i e d  in 
c o n c lu d in g  th a t th e  in te re s t  in  s a fe g u a r d in g  a g a in s t  th e  
a p p e a ra n c e  o f  im p ro p r ie ty  r e q u ir e s  th a t  th e  o p p o r tu n ity  
fo r a b u se  in h e re n t  in  th e  p ro c e s s  o f  ra is in g  la rg e  
m o n e ta ry  c o n tr ib u t io n s  b e  e l im in a te d ," ) ,  S e c o n d , th e  
C o u r t  c o n c lu d e d  th a t  th e  $  1 ,0 0 0  l im it  w a s  n a r ro w ly  
[* * 2 5 ]  ta i lo re d  in s o fa r  a s  it s t i l l  p e rm it te d  in d iv id u a l  
d o n o r s  to  r e g is te r  th e ir  p o l it ic a l  p re fe re n c e s  in  a 
s u b s ta n t ia l  w a y , re a s o n in g  th a t  th e  e x p r e s s iv e  v a lu e  o f  
th e  c o n tr ib u t io n  l ie s  in  th e  a c t  o f  c o n tr ib u t in g  r a th e r  th a n  
th e  a m o u n t  g iv e n . S e c  id. at 21. A c c o rd in g ly ,  B u c k le y  
s e e m s  to  le a v e  o p e n  th e  q u e s t io n  w h e th e r  a n  o u tr ig h t  b a n  
on  c a m p a ig n  c o n t r ib u t io n s - s u c h  a s  th a t  fo u n d  in  § 
4 4 1 b ( a ) - w o u ld  p a s s  c o n s t itu t io n a l  m u s te r .

T h e  g o v e r n m e n t  a n d  th e  F E C  a rg u e  th a t ,  e v e n  i f  
B u c k le y  le f t  th e  d o o r  o p e n  fo r  a  c o n s t i tu t io n a l  c h a l le n g e  
to  a n  o u tr ig h t  b a n , Federal Election Commission  v. 
National R ight to Work Committee, 459 U.S. 197, 74 L. 
Ed. 2 d  364, 103 S. Ct. 552 (1982) ( h e re in a f te r  NRWC), 
s la m m e d  th e  d o o r  sh u t .  In  N R W C , th e  S u p re m e  C o u rt 
a d d r e s s e d  in d ir e c t ly  th e  i s s u e  o f  l im i t in g  d ir e c t  c o rp o ra te  
c o n tr ib u t io n s  to  c a n d id a te s ,  f h e r e ,  th e  C o u r t  u p h e ld  
f e d e ra l  r e s t r ic t io n s  u p o n  c o r p o ra te  s o l ic i ta t io n  o f  
c a m p a ig n  fu n d s  f ro m  in d iv id u a ls  f o r n d  in  a  su b s e c t io n  
o f  § 4 4 1 b - 4 4 1 b ( b ) ( 4 ) ( c ) - - th a t  p r o h ib i t s  n o n s to c k
c o r p o ra t io n s  f ro m  s o l i c i t in g  fu n d s  to  b e  u se d  fo r  p o lit ic a l  
p u r p o s e s  ( th ro u g h  a  s e p a ra te  s e g r e g a te d  fu n d )  fro m  
p e o p le  w h o  a re  n o t  m e m b e r s  o f  th e  c o r p o ra t io n .  S e e  id. 
at 198 n .l, 205-11. [* * 2 6 ]  [* 7 7 2 ]  S u b s e c t io n
4 4  lb ( b ) ( 4 ) ( c )  p e rm its  c o r p o r a t io n s  to  m a k e  lim ite d  
c a m p a ig n  c o n tr ib u t io n s  f r o m  s e p a ra te  s e g re g a te d  fu n d s  
s o l ic i te d  e x p l ic i t ly  fo r  th a t  p u r p o s e .  S e e  id. at 201-02. In  
u p h o ld in g  th e  s ta tu te ,  tire  C o u r t  s u g g e s te d  th a t  C o n g re s s  
c o u ld  p r o h ib it  d i r e c t  c o n tr ib u t io n s  b y  c o r p o ra t io n s  to  
c a n d id a te s  f o r  p u b l ic  o f f ic e ,  s t a t in g  th a t

T h e  f i r s t  p u r p o s e  o f  § 4 4 1 b ,  th e  g o v e r n m e n t  s ta te s ,  is to  
e n s u r e  th a t  s u b s ta n t ia l  a g g r e g a t io n s  o f  w e a l th  a m a s s e d  
b y  th e  s p e c ia l  a d v a n ta g e s  w h ic h  g o  w ith  th e  c o rp o ra te  
fo rm  o f  o rg a n iz a t io n  s h o u ld  n o t  b e  c o n v e r te d  in to  
p o l i t ic a l  " w a r  c h e s ts "  w h ic h  c o u ld  b e  u s e d  to  in c u r  
p o l i t ic a l  d e b ts  f ro m  le g is la to r s  w h o  a re  a id e d  b y  th e  
c o n tr ib u t io n s .  See United States  v. International Union 
United Auto., etc.. 352 U.S. 567, 579, 77 S. Ct. 529, 535, 
1 L. Ed. 2 d  563 (1957). T h e  s e c o n d  p u r p o s e  o f  th e  
p ro v is io n s ,  th e  g o v e r n m e n t  a rg u e s ,  is  to  p r o te c t  the  
in d iv id u a ls  w h o  h a v e  p a id  m o n e y  in to  a  c o r p o ra t io n  o r  
u n io n  fo r  p u rp o s e s  o th e r  th a n  th e  s u p p o r t  o f  c a n d id a te s  
f ro m  h a v in g  th a t  m o n e y  u s e d  to  s u p p o r t  p o lit ic a l  
c a n d id a te s  to  w h o m  th e y  m a y  b e  o p p o s e d .  S e e  United 
States v. CIO, 335 U.S. 106, 113, 68 S. Ct. 1349, 1353, 
92 L. Ed. 1849 (1948). [* * 2 7 ]  W e  a g re e  w ith  th e  
g o v e r n m e n t  th a t  th e s e  p u r p o s e s  a re  s u f f ic ie n t  to  ju s t i f y  
th e  r e g u la t io n  a t  is su e .

459 U.S. at 207-08; s e e  a ls o  Fed. Election Comm'n 
v, N at'l Conservative PAC, 470 U.S. 480, 495, 84 L. Ed  
2d 455, 105 S. Ct. 1459 (1985) ( s ta t in g  th a t  N R W C  
u p h e ld  " th e  p ro h ib i t io n  o f  c o rp o ra te  c a m p a ig n  
c o n tr ib u t io n s  to  p o l i t ic a l  c a n d id a te s " ) .

A l th o u g h  § 4 4 1 b ( a )  w a s  n o t  d i r e c t ly  a t  is su e  in 
N R W C , th e  E le v e n th  a n d  S ix th  C i r c u i t s  h a v e  re a d  
N R W C  to  u p h o ld  th e  c o n s t i tu t io n a l i ty  o f  i ts  b a n  on  
c o n tr ib u t io n s  f ro m  c o r p o ra te  t r e a s u r ie s .  S e e  Kentucky 
Right to Life, Inc. v. Terty, 108 F .3d  637, 645-46 (6th 
Cir. 1997); Athens Lum ber Co., Inc. Fed. Election 
Comm'n, 718 F .2d 363, 363 (11th Cir. 1983) fe n  b a n c ) .
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T h e re  is  so m e  ro o m  fo r  d o u b t  a s  to  w h e th e r  th e  C o u r t  
c an  b e  sa id  to  h a v e  h e ld  s q u a r e ly  th a t  th e  b a n  in  § 
441 b (a )  is  c o n s t itu t io n a l .  N R W C  s ta te d  th a t  "W e  a re  a lso  
c o n v in c e d  th a t th e  s ta tu to ry  p ro h ib it io n s  a n d  e x c e p tio n s  
w e  h a v e  c o n s id e re d  a re  s u f f ic ie n tly  ta i lo re d  to  th e s e  
p u rp o s e s  to  a v o id  u n d u e  re s t r ic t io n  o n  th e  a s s o c ia t io n a l  
in te re s ts  a s s e r te d  b y  r e s p o n d e n t ."  459 U.S. at 208 
( e m p h a s is  a d d e d ) .  M o re o v e r , th e  f i r s t  p u r p o s e  id e n tif ie d  
b y  th e  C o u r t - l im i t i n g  th e  e f fe c t  (* * 2 8 )  o f  th e  a d v a n ta g e  
f lo w in g  fro m  th e  c o rp o ra te  f o r m - c o u l d  b e  m e t  b y  a  l im it 
o n  c o n tr ib u t io n s  fro m  c o rp o ra te  t r e a s u r ie s  in s te a d  o f  a  
b a n ; a n d  th e  s e c o n d  p u rp o s e  c o u ld  p e r h a p s  b e  a d d re s s e d  
in c o rp o ra te  c h a r te r s  a n d  s ta te  la w s  re g u la t in g  
c o rp o ra t io n s .  N e v e r th e le s s ,  w e  fe e l c o n s tr a in e d  to  re a d  
N R W C , a n d  th e  C o u r t 's  s ta te m e n ts  o n  N R W C  in  
N a tio n a l  C o n s e rv a tiv e  P A C , a s  a t  le a s t  s t r o n g  
s u g g e s t io n s  th a t  § 4 4  lb ( a )  is  c o n s t i tu t io n a l .

Austin  v. M ichigan Chamber o f  Commerce, 494 
U.S. 652, 108 L. E d  2 d  652, 110 S. Ct. 1391 (1990), 
w h ic h  u p h e ld  a  M ic h ig a n  s ta tu te  th a t  p ro h ib ite d  
c o rp o ra t io n s  f ro m  u s in g  c o rp o ra te  fu n d s  fo r  in d e p e n d e n t  
e x p e n d i tu re s  in  s u p p o r t  o f  o r  in  o p p o s i t io n  to  c a n d id a te s  
fo r  s ta te  o f f ic e , a ls o  im p l ie s  th a t  th e  f la t  b a n  in  § 4 4 1 b ( a )  
is c o n s t itu t io n a l .  T h e  a n a ly s is  p ro c e e d s  f ro m  B u c k le y , 
w h ic h  d is t in g u is h e d  in d e p e n d e n t  e x p e n d i tu re s  f ro m  
c o n tr ib u tio n s :  " A lth o u g h  th e  A c t 's  c o n tr ib u t io n  a n d  
e x p e n d i tu re  l im ita t io n s  b o th  im p l ic a te  fu n d a m e n ta l  F irs t  
A m e n d m e n t  in te re s ts ,  its e x p e n d i tu re  c e i l in g s  im p o s e  
s ig n if ic a n tly  m o re  s e v e re  r e s t r ic t io n s  o n  p ro te c te d  
f re e d o m s  o f  p o l it ic a l  e x p re s s io n  a n d  a s s o c ia t io n  th a n  d o  
its  l im ita t io n s  o n  f in a n c ia l  c o n tr ib u t io n s ."  Buckley, 424 
U.S. at 23. [* * 2 9 ]  A u s tin  u p h e ld  a  b a n  o n  in d e p e n d e n t  
e x p e n d i tu re s  f ro m  th e  c o rp o ra te  t r e a s u ry  b e c a u s e  it 
fo u n d  th e  b a n  s u f f ic ie n tly  n a r ro w ly  ta i lo r e d  to  th e  
p u rp o s e  o f  l im itin g  th e  in f lu e n c e  o f  th e  u n iq u e  s ta te -  
c o n fe r r e d  b e n e f i t  o f  th e  c o rp o ra te  s tru c tu re ,  w h ic h  a l lo w s  
c o rp o ra t io n s  to  a m a ss  la rg e  t re a s u r ie s .  S e e  Austin, 494 
[* 7 7 3 ] U.S. at 660-61. B e c a u s e  B u c k le y  t r e a ts  l im its  on  
in d e p e n d e n t  e x p e n d i tu re s  a s  m o re  s e v e re  th a n  lim its  o n  
c o n tr ib u t io n s ,  A u s tin  s u g g e s ts  th a t  a  b a n  o n  c o n tr ib u t io n s  
fro m  th e  c o rp o ra te  t r e a s u r y  a ls o  w o u ld  b e  c o n s t itu t io n a l  
i f  s u f f ic ie n t ly  n a r ro w ly  ta i lo re d  to  a c h ie v e  th e  g o a l.

A u s tin  a ls o  c o u n s e ls  th a t  th e  b a n  o n  c o n tr ib u t io n s  
fro m  th e  c o rp o ra te  t r e a s u ry  h e re  is  s u f f ic ie n tly  n a r ro w ly  
ta i lo re d  to  th e  in te re s t  o f  l im it in g  th e  in f lu e n c e  o f  
c o rp o ra te  t r e a s u r ie s  a m a s s e d  u n d e r  th e  s ta te - c o n fe r r e d  
c o rp o ra te  s tru c tu re .  A u s tin  r e a s o n e d  th a t  th e  M ic h ig a n  
s ta tu te  p ro h ib it in g  in d e p e n d e n t  e x p e n d i tu re s  by  
c o rp o ra t io n s  w a s  s u f f ic ie n tly  n a r ro w ly  ta i lo re d  to  its 
p u rp o s e  b e c a u se ,  b y  p e rm it t in g  c o r p o ra t io n s  to  m a k e  
in d e p e n d e n t  p o l it ic a l  e x p e n d i tu re s  f ro m  s e p a ra te  
s e g re g a te d  fu n d s ,  it a v o id e d  a n  a b s o lu te  b a n  o n  a ll  fo rm s  
o f  c o rp o ra te  p o l it ic a l  sp e n d in g . S e e  494 U.S. at 660-61. 
[* * 3 0 ] T h e  F E C A  a ls o  p e rm its  s u c h  in d ire c t  c o rp o ra te

p o l i t ic a l  e x p e n d i tu re s  ( v ia  s o f t  m o n e y ) ,  a n d  u n d e r  th e  
te a c h in g s  o f  A u s tin  w o u ld  th u s  s e e m  to  b e  s u f f ic ie n tly  
n a r ro w ly  ta i lo re d  to  p a s s  c o n s t i tu t io n a l  m u s te r .

W e  a re  m in d fu l  th a t  th e  f la t  b a n  o n  c o rp o ra te  
c o n tr ib u t io n s  h a s  n e v e r  b e e n  d i r e c t ly  a d d r e s s e d  b y  a  
h o ld in g  o f  th e  S u p re m e  C o u r t ,  a n d  th a t  th is  is su e  
in v o lv e s  im p o r ta n t  F ir s t  A m e n d m e n t  v a lu e s .  B e c a u s e  o f  
th e  s t ro n g  im p l ic a t io n  w e  d ra w  f ro m  N R C W , N a t io n a l  
C o n s e rv a tiv e  P A C , a n d  A u s tin ,  h o w e v e r ,  w e  fee l 
c o m p e l le d  to  r e je c t  M a r ia n i 's  f a c ia l  c h a l le n g e  to  § 
441  b (a ). I t  w il l  b e  fo r  th e  S u p re m e  C o u r t  i t s e l f  to  d e c id e  
o th e rw is e .

B . S e c t io n  4 4 1  b (a )  a n d  S o f t  M o n e y

T h e  s e c o n d  c h a l le n g e  M a r ia n i  r a is e s  w i th  r e s p e c t  to  
§ 4 4 1 b ( a )  is th a t  th e  d e v e lo p m e n t  o f  i s s u e  a d v o c a c y  a n d  
th e  p re v a le n c e  o f  s o f t  m o n e y  in  c a m p a ig n s  fo r  f e d e ra l  
o f f ic e  h a s  s o  e r o d e d  th e  th e o r e t ic a l  d is t in c t io n  b e tw e e n  
h a rd  a n d  so f t  m o n e y  th a t  a n y  ju s t i f i c a t io n  fo r  th e  b a n  o n  
c o n tr ib u t io n s  fro m  c o r p o ra te  t r e a s u r ie s  h a s  b e e n  v i tia te d .  
M a r ia n i  a rg u e s  th a t  u n d e r  p r e s e n t  c o n d it io n s  th e  b a n  
c a n n o t  a d v a n c e  a  c o m p e l l in g  s ta te  in te re s t  a n d  th e re fo re  
m u s t  b e  in v a lid a te d .  S ig n i f ic a n tly ,  M a r ia n i  d o e s  n o t  
c o m p la in  th a t  § 4 4 1 b ( a )  i t s e l f  fa ils  [* * 3 1 ]  to  b a n
c o n tr ib u t io n s  f ro m  c o r p o ra te  t re a s u r ie s .  R a th e r ,  h e  
a rg u e s  th a t  u n d e r  th e  F E C A - a s  in te r p r e te d  b y  th e  
S u p re m e  C o u r t  a n d  F E C  r e g u la t i o n s - i t  is  p o s s ib le  fo r  
c o r p o ra t io n s  to  a c c o m p l is h  th ro u g h  o th e r  m e a n s  th a t  
w h ic h  th e y  c a n n o t  a c c o m p l is h  th r o u g h  d ir e c t  
c o n tr ib u t io n s  fro m  c o r p o ra te  t re a s u r ie s .  M a r ia n i  
c o n te n d s  th a t,  b y  f u n d in g  s o f t  m o n e y  is s u e  a d v o c a c y ,  
c o n tr ib u to r s  c o m e  so  c lo s e  to  a c c o m p l is h in g  w h a t  th e y  
w o u ld  a c c o m p lis h  b y  h a rd  m o n e y  c a m p a ig n  
c o n tr ib u t io n s  th a t  th e  tw o  a re  b a s ic a l ly  in d is t in g u is h a b le  
in  t e rm s  o f  th e  d a n g e r  th e y  p o s e  o f  c o r ru p t in g  th e  
p o l it ic a l  p ro c e s s .

T h is  c o n te n t io n  a m o u n ts  to  a n  a r g u m e n t  th a t  § 
441  b (a )  d o e s  to o  l it t le  b y  w a y  o f  b a n n in g  c o rp o ra te  
p o l it ic a l  s p e n d in g  a n d  is  th e r e b y  f a ta l ly  u n d e r in c lu s iv e .  
T h e  S u p re m e  C o u r t  h a s  m a d e  c le a r ,  h o w e v e r ,  th a t  
C o n g re s s  c a n  a c t  in c r e m e n ta l ly  in  th is  a n d  o th e r  a re a s .  
S e e  Buckley, 424 U.S. at 105 ( " [A ]  s ta tu te  is n o t  in v a lid  
u n d e r  th e  c o n s t itu t io n  b e c a u s e  it m ig h t  h a v e  g o n e  fa r th e r  
th a n  it d id ." )  ( c i ta t io n s  o m it te d ) .  A s  w e  h a v e  e x p la in e d  in 
a  c a s e  r e g a rd in g  s o l ic i ta t io n  o f  c a m p a ig n  fu n d s  b y  a 
c a n d id a te  fo r  ju d ic ia l  o f f ic e ,  th e  g o v e r n m e n t  m a y  " ta k e  
s te p s ,  a lb e i t  t in y  o n e s ,  th a t  o n ly  p a r t ia l ly  s o lv e  a  |* * 3 2 ]  
p ro b le m  w ith o u t  to ta l ly  e r a d ic a t in g  i t ."  Stretton  v. 
Disciplinary Bd. o f  the Supreme Court o f  Penn., 944 
F.2d 137, 146 (3d Cir. 1991).

T h e  u n d e r in c lu s iv e n e s s  a n a ly s is  e m p lo y e d  fo r  F ir s t  
A m e n d m e n t  q u e s t io n s  d o e s  n o t  c h a n g e  th is  p r in c ip le .  
T h e  F irs t  A m e n d m e n t  re q u i.  e s  th a t  th e  ru le  c h o s e n  m u s t  
" f it"  th e  a s s e r te d  g o a ls ,  City o f  Cincinnati v. Discovery
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Network Inc., 507 U.S. 410, 428, 123 L. Ed. 2 d  99, 113 
S. Ct. 1505 (1993), a n d  it  m u s t  a ls o  s t r ik e  a n  a p p ro p r ia te  
b a la n c e  b e tw e e n  a c h ie v in g  th o s e  g o a ls  a n d  p ro te c t in g  
c o n s t itu t io n a l  r ig h ts .  U n d e r in c lu s iv e n e s s  a n a ly s is  s e rv e s  
t o  "e n su re  th a t  th e  p r o f f e r e d  s ta te  in te re s t  a c tu a l ly  
[* 7 7 4 ]  u n d e r lie s  th e  la w ,"  Austin, 494 U.S. at 677 
(B re n n a n , J ., c o n c u r r in g ) .  B u t  a  r u le  fa ils  th e  te s t  o n ly  i f  
it c a n n o t  " fa ir ly  b e  s a id  to  a d v a n c e  a n y  g e n u in e ly  
su b s ta n tia l  g o v e rn m e n ta l  in te r e s t ,"  Federal 
Communication Comm'n  v. League o f  Women Voters, 
468 U.S. 364, 396, 82 L. Ed. 2 d  278, 104 S. Ct. 3106 
(1984), b e c a u s e  it p ro v id e s  o n ly  " in e f fe c t iv e  o r  re m o te "  
s u p p o r t  fo r  th e  a s s e r te d  g o a ls ,  id . ( c i t in g  Central Hudson 
Gas & Elec. Corp. v. Public Serv. Comm'n, 447 U.S. 
557, 564, 65 L. Ed. 2 d  341, 100 S. Ct. 2343 (1980)), 
[* * 3 3 ]  o r  " th e  m o s t  l im ite d  in c r e m e n ta l"  s u p p o r t ,  Bolger 
v. Youngs Drug Prods. Corp., 463 U.S. 60, 73, 77 L. Ed. 
2 d  469, 103 S. Ct. 2875(1983).

T h u s , F irs t  A m e n d m e n t  u n d e r in c lu s iv e n e s s  a n a ly s is  
r e q u ir e s  n e i th e r  a  p e r fe c t  n o r  e v e n  th e  b e s t  a v a i la b le  fit 
b e tw e e n  m e a n s  a n d  e n d s . S e e  City o f  Renton  v. Playtime 
Theatres, Inc., 475 U.S. 41, 52-53, 89 L. E d  2d  29, 106 
S. Ct. 925 (1986) ( z o n in g  o r d in a n c e  r e g u la t in g  a d u lt  
th e a te r s  w a s  n o t  c o n s t i tu t io n a l ly  u n d e r in c lu s iv e  " in  th a t  
i t  f a ile d  to  r e g u la te  o th e r  k in d s  o f  a d u l t  b u s in e s s e s  ... W e  
s im p ly  h a v e  n o  b a s is  o n  th is  r e c o r d  fo r  a s s u m in g  th a t  
R e n to n  w ill n o t ,  in  th e  fu tu re ,  a m e n d  its  o rd in a n c e  to  
in c lu d e  o th e r  k in d s  o f  a d u lt  b u s in e s s e s ." ) ;  s e e  a ls o  
Blount v. Sec. Exch. Comm'n, 314 U.S. App, D.C. 52, 61
F.3d 938. 946 (D.C. Cir. 1995) ( " [A ]  re g u la tio n  is  n o t  
fa ta lly  u n d e r in c lu s iv e  s im p ly  b e c a u s e  a n  a lte rn a tiv e  
re g u la tio n , w h ic h  w o u ld  r e s t r ic t  m o r e  o r  th e  sp e e c h  o f  
m o re  p e o p le  c o u ld  b e  m o re  e f fe c tiv e .  T h e  F irs t  
A m e n d m e n t  d o e s  n o t  re q u ir e  th e  g o v e r n m e n t  to  c u r ta il  
a s  m u c h  sp e e c h  a s  m a y  c o n c e iv a b ly  s e r v e  its  g o a ls ." ) .

A p p ly in g  th is  s ta n d a rd ,  s e c t io n  4 4 1 b ( a )  is  n o t  fa ta lly  
u n d e r in c lu s iv e .  T h e  r e g u la t io n  in  Federal 
Communications Commission v. League o f  Women 
Voters, 468 U.S. at 397, [* * 3 4 ]  w h ic h  b a n n e d  e d ito r ia l  
sp e e c h  b y  s ta tio n  m a n a g e m e n t,  b u t  n o t  e d ito r ia l  c o n tro l 
o v e r  th e  c o n te n t  o f  p r o g r a m s  a n d  g u e s ts  o n  n e w s  
p ro g ra m s , w a s  s t ru c k  d o w n  b e c a u s e  it d id  " v ir tu a l ly  
n o th in g "  to  p r e v e n t  n o n c o m m e rc ia l  s ta tio n s  f ro m  s e rv in g  
a s  o u tle ts  fo r  e x p re s s io n  o f  n a r ro w  p a r t is a n  v ie w s . In  
c o n tra s t ,  § 4 4 1 b ( a )  p re v e n ts  c o r p o ra t io n s  fro m  d o n a tin g  
h a rd  m o n e y  e n tire ly . T h e  im p o r ta n t  th e o re tic a l  
d i f fe re n c e s  b e tw e e n  h a rd  a n d  s o f t  m o n e y ,  w h ic h  in c lu d e  
th a t  a  c a n d id a te  c a n n o t d i r e c t ly  c o n tro l  h o w  to  sp e n d  so ft 
m o n e y , a re  in te n d e d  to  a v o id  th e  c o r ru p t in g  in f lu e n c e  o f  
la rg e  c o n tr ib u to r s  s u p p o r t in g  a  p a r t i c u la r  c a n d id a te .  T h e  
p ra c t ic a l  d is t in c t io n s  b e tw e e n  h a rd  a n d  s o f t  m o n e y  m a y  
h a v e  d im in is h e d  in th e  p a s t  d e c a d e  w ith  th e  r is e  o f  is su e  
a d v o c a c y , b u t  n o t  to  su c h  a n  e x te n t  th a t  w e  c a n  s a y  th a t  
th e re  is  n o  b e n e f i t  f ro m  d i s t in g u is h in g  b e tw e e n  th e  tw o .

I f  h a rd  a n d  s o f t  m o n e y  w e re  e q u iv a le n t ,  it w o u ld  b e  h a rd  
to  im a g in e  w h y  M a r ia n i  w o u ld  h a v e  g o n e  to  th e  le n g th s  
h e  a lle g e d ly  w e n t  to  in  o rd e r  to  g iv e  h a rd  m o n e y  in s te a d  
o f  so ft.

M a r ia n i  a t te m p ts  to  c o u n te r  th is  a n a ly s is  b y  c it in g  to  
United States v. National Treasun• Employees Union, 
513 U.S. 454, 130 L. Ed. 2 d  964, 115 S. Ct. 1003 (1995): 
[* * 3 5 ]

w h e n  th e  G o v e rn m e n t  d e f e n d s  a  re g u la t io n  o n  s p e e c h  a s  
a  m e a n s  to  ... p re v e n t  a n t ic ip a te d  h a rm s , i t  m u s t  d o  m o re  
th a n  s im p ly  'p o s i t  th e  e x is te n c e  o f  th e  d is e a s e  so u g h t to  
b e  c u re d . ' ... I t  m u s t  d e m o n s tr a te  th a t  th e  re c i te d  h a rm s  
a re  r e a l ,  n o t  m e re ly  c o n je c tu r a l ,  a n d  th a t  th e  re g u la tio n  
w il l  in  fa c t  a l le v ia te  th e s e  h a r m s  in  a  d i r e c t  a n d  m a te r ia l  
w a y .

Id. at 475 ( q u o t in g  Turner Broadcasting System  v. 
Fed. Communications Comm'n, 512 U.S. 622, 664, 129 
L. Ed. 2d  497, 114 S. Ct. 2445 (1994)). T h e  
u n d e r in c lu s iv e n e s s  a n a ly s is  e x p lic a te d  a b o v e  is  n o t  
in c o n s is te n t  w i th  N a t io n a l  T r e a s u r y  E m p lo y e e s  U n io n . 
C o n g re s s  m a y  r e g u la te  s p e e c h  s o  lo n g  a s  it d e m o n s tra te s  
th a t  th e  r e c i te d  h a rm s  a re  r e a l ,  a n d  it  m a y , c o n s is te n t  
w i th  th a t  p r in c ip le ,  c h o o s e  to  r e g u la te  j u s t  so m e  p a r t  o f  
th a t  s p e e c h . T h e  r e q u ir e m e n t  th a t  th e  r e g u la tio n  a lle v ia te  
th e  h a rm  in  a  d i r e c t  a n d  m a te r ia l  w a y  is  n o t  a  
r e q u ir e m e n t  th a t  i t  r e d re s s  th e  h a rm  c o m p le te ly .  A n d  in 
l ig h t  o f  th e  b ro a d  la n g u a g e  in  N R W C  re g a rd in g  th e  
le g i t im a c y  o f  C o n g re s s 's  p u r p o s e  in  e n a c tin g  § 4 4  lb ( a ) ,  
i t  is  s im p ly  to o  la te  in  [* 7 7 5 ]  th e  d a y  to  a rg u e  th a t  
C o n g re s s  h a s  f a ile d  to  d e m o n s tr a te  th a t  th e  r e c i te d  h a rm s  
a re  re a l .  [* * 3 6 ]

C o n g re s s  m ig h t  w e ll  h a v e  c o n c lu d e d  th a t  d ire c t  
c o n tr ib u t io n s  fro m  c o rp o ra te  t r e a s u r ie s  w e re  m o re  
im p o r ta n t  to  r e g u la te  th a n  e x p e n d i tu re s  o r  c o n tr ib u tio n s  
m a d e  th ro u g h  c o m m itte e s ,  b e c a u s e  h a rd  m o n e y  c a n  be  
u se d  b y  a  c a n d id a te  in  m o re  a n d  d i f f e re n t  w a y s  th a n  so f t  
m o n e y . W e  n o te  th a t  n o  p a r ty  to  th is  c a s e  h a s  a rg u e d  th a t 
th e re  is  n o  c o m p e l l in g  g o v e r n m e n t  in te re s t  in b a n n in g  
c o n tr ib u t io n s  fro m  c o rp o ra t io n s .  In d e e d , M a r ia n i 's  
a r g u m e n t  th a t  th e  r is e  o f  s o f t  m o n e y  fa ta lly  u n d e rm in e s  
th e  p u rp o s e  o f  § 4 4 1 b ( a )  s e e m s  to  d e p e n d  o n  th e
a s s u m p tio n  th a t  l im it in g  c o r p o ra te  c o n t r i b u t io n s - i f  d o n e  
e f f e c t iv e ly - w o u ld  b e  c o n s t i tu t io n a l ly  v a lid .

V . T h e  C h a lle n g e  to  § 4 4 I f

S e c tio n  4 4 I f  p ro v id e s  th a t  " n o  p e rs o n  sh a ll  m a k e  a  
c o n tr ib u t io n  in  th e  n a m e  o f  a n o th e r  p e rs o n  o r  k n o w in g ly  
p e rm it  h is  n a m e  to  b e  u s e d  to  e f fe c t  su c h  a  c o n tr ib u tio n , 
a n d  n o  p e rs o n  s h a ll  k n o w in g ly  a c c e p t  a  c o n tr ib u tio n  
m a d e  b y  o n e  p e r s o n  in  th e  n a m e  o f  a n o th e r  p e rso n ."  2 
U.S.C. §  44If. M a r ia n i  a rg u e s  th a t  th e  p ro h ib it io n  in  §
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4 4 I f  o n  c o n tr ib u t io n s  in  th e  n a m e  o f  a n o th e r  to  
c a n d id a te s  fo r  fe d e ra l  e le c t iv e  o f f ic e  v io la te s  th e  F irs t  
A m e n d m e n t  b e c a u s e  i t  fa ils  to  a d v a n c e  a n y  c o m p e l lin g  
s ta te  in te re s t  a n d  b e c a u s e  [* * 3 7 ]  it is  u n d e r in c lu s iv e  
s in c e  it o n ly  a p p lie s  to  c o n tr ib u t io n s  o f  h a rd  m o n e y  (a n d  
can  b e  c irc u m v e n te d  b y  d o n a tin g  s o f t  m o n e y ) .

T h e  B u c k le y  C o u r t  a c c o rd e d  b r o a d  a c c e p ta n c e  to  th e  
F E C A 's  r e p o r t in g  a n d  d is c lo s u re  re q u ir e m e n ts ,  
e x p la in in g  th a t  th e y  im p o s e  " o n ly  a  m a rg in a l  re s t r ic t io n  
u p o n  th e  c o n tr ib u to r 's  a b il i ty  to  e n g a g e  in  fre e  
c o m m u n ic a tio n ."  Buckley  v. Valeo, 424 U.S. I, 21-22, 46  
L. Fd. 2 d  659, 96 S. Ct. 612 (1976). A l th o u g h  
a c k n o w le d g in g  th e  d a n g e rs  o f  c o m p e l le d  d is c lo s u re  o f  
p o lit ic a l  a c t iv ity , th e  C o u r t  fo u n d  th a t  th e  g o v e rn m e n ta l  
in te re s ts  in  d is c lo s u re  w e re  o f  s u c h  m a g n i tu d e  th a t  th e  
r e q u ire m e n ts  p a s s e d  th e  s tr ic t  te s t  e s ta b l is h e d  b y  NAACP  
v. Alabama, 357 U.S. 449, 2 L. Ed. 2 d  1488, 78 S. Ct. 
1163 (1958). T h e  C o u r t  a c c e p te d  a s  c o m p e l l in g  th re e  
p u rp o s e s  b e h in d  th e  d is c lo s u re  re q u ir e m e n t :  to  p ro v id e  
th e  e le c to ra te  w i th  in fo rm a t io n  a s  to  w h e re  p o lit ic a l  
c a m p a ig n  m o n e y  c o m e s  fro m  a n d  h o w  it is  s p e n t  b y  th e  
c a n d id a te  in  o r d e r  to  a id  th e  v o te r s  in  e v a lu a t in g  th o s e  
w h o  s e e k  f e d e ra l  o f f ic e ;  to  d e te r  a c tu a l  o r  a p p a re n t  
c o r ru p tio n ;  a n d  to  g a th e r  th e  d a ta  n e c e s s a ry  to  d e te c t  
v io la t io n s  o f  th e  c o n tr ib u t io n  lim its .  S e e  Buckley, 424 
U.S. at 66-68.

B u c k le y  [* * 3 8 ]  c a re fu lly  c o n s id e re d  th e  d a n g e r  
p o se d  b y  c o m p e l le d  d is c lo s u re .  It h e ld  th a t  th e  s ta te

in te re s ts  p r o m o te d  b y  th e  F E C A 's  r e p o r t in g  a n d  
d is c lo s u re  r e q u ir e m e n ts  j u s t i f i e d  th e  in d ir e c t  b u rd e n  

im p o s e d  o n  F i r s t  A m e n d m e n t  in te re s ts ,  a n d  th a t  th e  
c o m p e l le d  d i s c lo s u r e  r e q u ir e m e n ts  w e re  c o n s t i tu t io n a l  in 
th e  a b s e n c e  o f  a  " r e a s o n a b le  p ro b a b i l i ty "  th a t  d is c lo s u re s  
w o u ld  s u b je c t  th e i r  c o n tr ib u to r s  to  " th re a ts ,  h a ra s s m e n t ,  
o r  r e p r is a ls ."  Id. at 74. P ro s c r ip t io n  o f  c o n d u it  
c o n tr ib u t io n s  (w ith  th e  c o n c o m i ta n t  r e q u ir e m e n t  th a t  th e  
tru e  s o u rc e  o f  c o n tr ib u t io n s  b e  d is c lo s e d )  w o u ld  s e e m  to  
b e  a t  th e  v e ry  c o r e  o f  th e  C o u r t 's  a n a ly s is .  In  l ig h t  o f  
B u c k le y , w e  r e je c t  M a r ia n i 's  a r g u m e n t  th a t  § 4 4 I f  fa ils  
to  a d v a n c e  a  c o m p e l l in g  s t a te  in te re s t .

W e  a ls o  c o n c lu d e  th a t  C o n g r e s s 's  d e c is io n  to  l im it  
th e  d is c lo s u re  r e q u ir e m e n t  to  c o n tr ib u t io n s  o f  h a rd  
m o n e y  d o e s  n o t  m a k e  th e  r e q u ir e m e n t  fa ta lly  
u n d e r in c lu s iv e .  M a r ia n i 's  a r g u m e n t  th a t  th e  d is c lo s u re  
r e q u ir e m e n t  is  f a ta l ly  u n d e r in c lu s iv e  is  s im ila r  to  h is  
a r g u m e n t  th a t  § 4 4 1 b ( a )  h a s  b e e n  u n d e r m in e d  b y  th e  
r is e  o f  s o f t  m o n e y . A s  w ith  t h a t  c h a l le n g e ,  h o w e v e r ,  w e  
c o n c lu d e  th a t  C o n g r e s s  w a s  f re e  to  d e te rm in e  th a t  
d is c lo s u re  o f  h a rd  m o n e y  d o n a t io n s  w a s  [* * 3 9 ]  th e  m o s t  
im p o r ta n t  fo rm  o f  d is c lo s u r e ,  a n d  to  l im it  th e  r e g u la t io n  
to  th a t  a re a .

V I. C o n c lu s io n

F o r  th e  f o r e g o in g  re a s o n s ,  w e  r e je c t  M a r ia n i 's  
c h a l le n g e s  to  § § 4 4 1 b ( a )  a n d  [* 7 7 6 ]  4 4 1 f .  J u d g m e n t  
w ill  b e  e n te re d  in  f a v o r  o f  th e  g o v e rn m e n t.
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uiicrprciulinn us it would formally modify 
llic regulation itself: through the process 
nf notice iiml I’oinincnt rulemaking." Far- 
iilgeed Vrtcnms. 117 F.3d a t f)8(i. The 
msuiiil case, however, does not fit within 
the I'nruh/icil Vcleruus/Aluska Profes­
sional IIiinlcrs line for the simple reason
I lial it does not involve an intcr/ircluliun 
of a regulation. /Vs we slated in Sgncor 
lull Corn e. Sluilaln, 127 F.3d 111), (14
II J.C'.C'ir. If>117>, ”| I Interpretative rules and 
policy statem ents nre ipiite different agen­
cy inslriniieuLs. An agency policy sta te­
ment does not seek to impose or elaliorale 
or interpret a legal norm. It merely rep­
resents on agency position wilh respect to 
how it will trea t—typically enforce—the 
governing legal norm." Although petition­
ers argue lliat Alaska Professional Hunt­
er* is pertinent heennse it. like this cast!, 
involved a long-term agency practice which 
CliusliHlled an implicit intec|U'elation or 
application of the celevant regulation, that 
is not so. In that case, a formal adjudica­
tion liy an associate agency had adopted an 
interpretation of the regulation in accord 
with the informal practice. Sir Alaska 
I'riilrssinnal limiters. 177 l ’.3d at 1031.

In llie iu.-l:iiil ease there is no dispute as 
lo the regulation's meaning. The regula­
tion states that where the Administrator 
finds that a ciimliination of analysis and 
testing provides data equivalent lo ail actu­
al evacuation, the former may he used in 
place of the latter. W hether this test is 
met rei|ttires a factual determination h,v 
the l-'AA. and clearly, as iiielhods of analy­
sis and other considerations develop over 
lime, the FAA's response to the lest can 
also. In IPs!) the FAA tliil not liclicvc that 
analysis would provide ri|liivnlcnl data 
when scaling capacity changed hy over 
five percent, hot in 11IU8, spurred on hy 
injuries to demonstration participants, it 
reviewed ils policy and concluded that the 
situation had changed such that analysis 
and testing were now sufficient. Set- lilt

4. Soiie ail agcncc engaged in minimal adju­
dication i> nol oldiged lo give mncli ol all 
explanation licloic a |irlilinn tor I'cview. >1 
IVinmu It,-ii,-III loon, -loo 11 S al OVV Vs

Fed.Keg. a t 13,0% ("The FAA has now 
determined' that standardized methodolo­
gies have been developed and there are 
sufficient data now available" (emphasis 
added)). This is not a different interpreta­
tion of the regulation, ju s t  an application of 
the regulation lo a changed situation which 
calls for a different policy.

111.
|3J Petitioners alternatively argue that 

the FAA was at Icust obliged lo give a 
fuller explanation for the switch of position 
that led to the issuance of the certificate— 
one that took into uccount the adverse 
comments submitted in response to the 
policy statement. The agency was not, 
however, required to seek comments on ils 
policy statem ent nor its pending certificate 
decision. The APA includes no such re- 
i|iiirciiicnt and we are  not al liberty to 
create one. Sir 1 'rrnnint Yankee Nuclear 
I'nin r Cnr/i p. Natural llc.nmrces Defense 
Cimneil. Ine.. <135 U.S. nil), 523, %  S.Ct. 
11117, iiii 1,. Ell. 2d 3lil) (11173); see also Foil- 
sitm llriielit dune. Cor/i e. LTV Carp, 3% 
U.S. 113.!, lifill-fm. Ill) S.CI. 25(18, 115 
b.Kd.2d .7711 tllititli. A policy statement 
Can lie issued al any time without a com­
ment pi-riiul ami iIn- certificate is merely 
an mlniiiiisirnlivc fiction, a so-called infor­
mal nil.judical inn. for which an agency is 
only obliged to provide an explanation ado- 
ipiate lo give a reviewing court a basic 
understanding—and not a very detailed 
one—of its action. Sir ('ani)i r. Fitts, 31! 
U.S. I3S, 133. 113 S.Ct. 1231, 35 h.Ed/fd 
I (Hi (I H73l. In this case the policy state­
ment—anil the explanation provided in the 
government's b r i e f  cimihincd with Hoe- . 
logs submission—easily meets that stan­
dard. The agency decided that si full-scale 
demonstration created too great a risk o f - 
injury to the demonstrators and this  ̂
spurred an examination of the use of anaK 
ysis. The administrator concluded that, in

I III S.Ct inns. »c noil to look lo ils brief fofj 
Inllri r\|il<iii;ili«in of ils iiiliilll- •*>«'*• -5
litmnlnin Mnvmi: iC Shuny (V1., *’• ’ *
i lV I 'M  U K  u p  u i i i r  in  MIV2I
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I*?

particular cases, testing 
would provide equivalent data to an actual 
demonstration even if the capacity in­
crease were greater than five percent, and 
also found that such was the ease fur the 
777-300. That some "commentators"— 
whether or not their views should be con­
sidered part of the record4—disagreed 
with the FAA's policy shift is of nn mo­
ment. See Marsh V. Oregon Natural lie- 
sources Council. 3115 U.S. 3(i0, 378, 1(J!> 
S.Ct. 1S51, 103 I,.Ed.2d 377 (1118*1) ("When 
specialists express conflicting views, an 
agency must have discretion to rely on the 
reasonable opinions nf its own qualified 
experts even if, as an original mutter, a 
court might find contrary views more per­
suasive.")

Petitioners do not really claim that the 
FAA's position was arbitrary and capri­
cious, only that ils failure In respond to the 
comments and give a fuller e\|ihuiatjiin is 
illegal. F ar the reasons we have giv en. vv e 
think petitioners are wrung. The petition 
for review is denied.

U.S. V. KANCIIANALAK
Cl" u  197 F.Jd 1017 I D.C. Ctr 1794)

and analysis Federal Election Commission (FEC) 
moved to dismiss. The United Slates Dis­
trict Court for the District of Columbia, 31 
F.Supp.2d 13, 31 F.Supp.2d 1, Paul L. 
Friedman, J., dismissed counts, and gov­
ernment appealed. The Court of Appeals, 
Wald, Circuit Judge, held that: (11 indict­
ment sufficiently alleged causation ele­
ment; (2! FEC reasonably interpreted ils 
soft money reporting regulation to require 
political committees to report "true" 
sources of their soft money donations; and 
(31 defendants hail fair notice of what con­
duct was forbidden.

Reversed.

I. C ourts C=>!IIII2)

UNITED STATES of America. 
Appellant,

v.

Pornpimol KANCIIANALAK a/K/a Porn- 
pimol I 'u rirlin llh iil, nod Dmingnel 
Georgia Kroneiiherg, Appellees.

Nos. !iu-:mi!l & lilt-31131.

United St. 'c s  ('m ill of Appeals. 
District of Columbia Circuit.

Argued Sept. 8. lUim.

Decided Oct. 8. 11IH1I.

Defendants charged with causing sub- 
itnission nf materia! false statem ents to

One ihi'cr-jadgr panel of Court of Ap­
peals dues not have authority to overrule 
nnotlier three-judge panel; that power may 
lie exercised only by full court.

2. E lections 0 3 2 8 (1 1

Indictment sufficiently alleged causa­
tion element of charge of enlising false 
statem ents lo bo made to Federal Election 
('oiimijssioil (FECI by alleging that tleli'ii- 
ilutiis ti,-ell conduit cheeks to make im- 
Iimper pulilieal roiurihiiliims lo political 
committees, resulting in committers' sub­
mission of false statem ents as to identities 
nl d in t  riliiilnrs. IN (J.S.C.A. Sit 2(li», 11)111; 
II C.F.i;. S KU.Stel.

3. E lec tio n sc= 3 17.1

Federal Election C'mmnissinn (FECI 
reasonably interpreted its soft money re­
porting regulation to require political coin- 
m iltrcs to report "true" sources of their 
suit money donations; subsection expressly 
iiieoi'poeated earlier iianl money disclosure 
provisions, including one permitting com- 
m ittces to report name of signer of check 
as the dnnnr only if there was no "evidence 
to the contrary." II (MM!. S llll.Ste).

ji.iltirs de.|Miir wln-llici ihoxr ioio* out io ill** ini,omul .iiljinluuioui'. We nm l
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<=•11.1
in interpreting regulation, court may 

consider contemporaneous statem ent of 
agency's policy reasons for promulgating 
it.

5. C onstitutional LuwC=258(l)

Duo Process Clause of Fifth Amewl- 
mi’iit prohiliits puni.shing criminal defen­
dant for conduct which he could not rea­
sonably understand in he proscribed. 
U.S.C.A. Const.Amend. 5.

(i. Constitutional Law 0258(3 .1) 
e lections 0 3 2 4 .1

Defendants charged with causing sub­
mission of materia) false statem ents to 
Federal election Commission (PEC) had 
fair notice, as n  <|ilired hy due process, 
that not reporting true source of soft mon­
ey donations was illegal: defendants should 
reasonably have understood that federal 
laws rci|iiired political committees lo re ­
port true source of soft money donations 
and that disguising those true sources 
would cause false statem ents lo he made. 
U.S.C.A. Const.Amend 5; 18 U.S.C.A. 
SI: mill. 1001: II C.F.Ii. 5 lUI.Ntei.

7, S ta tu tes 0=21 III 2)

If statute lias not directly addressed 
precise question at issue, then agency's 
const ruction, if reasonable, should he hon­
ored.

8. E le c t io n s o , '117.2

Federal Election Commission (FECI 
reasonably interpreted section id Federal 
Election Campaign Act (FECA) barring 
foreign nationals from making hard money 
eontrihuliuns and soft money (lunations in 
connection with election to "any political 
office" as applying to federal, slate  and 
locnl elections. Federal Election Cam­
paign Ael id 1II7I, 5 till), 1! U.S.C.A.
S 441c.

I, Delc-mlanls now concede that in llnwtl 
Stale* e //fill. 17s K til 517 (D C f it 10001, 
we n'iecied (heir ,'imienlion dial pnlilieal
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Jonathan liiran, Attorney, United Slates 
Department of Justice, urgncd the cause 
for appellant. Wilh him on the briefs was 
John P. Kacadas, Attorney, United States 
Department of Justice. Eric K. Yaffe, At­
torney, entered an appearance.

licit! H. Weingarten argued the cause 
for appellees. With him on the brief were 
Erik L. Kitchen, Brian M. Heherlig, and 
James Hamilton. Michael Spafford en­
tered an appearance.

Before: WALD. SILDEUMAN and 
TATEL, Circuit Judges.

Opinion for the Court filed by Circuit 
Judge WALD.

WALD, Circuit Judge:

III Tin* government charged Pornpi- 
mol "Pauline" Kanchanulak (aka I’ornpi- 
mol Parirhattkul) and Diiangnet "Georgic" 
Kroiienlierg with a scheme to disguise ille­
gal hard money contributions nnd soft 
money donations from foreign nationals 
and coi'piiratiuns to nalimial and slate po­
litical ciiinmitlccs. Defendants were also 
alleged lo have caused political committees 
to file reports wilh the Federal Election 
( 'iiiiniiissiim ("EEC") falsely identifying 
lawful pertiiunciil residents us the source 
of funds that actually originated wilh for­
eign nationals and curpur.itiuns in violation 
of 18 II.S.C. SS 2 (Id, 1(11)1. The govern­
ment argued thnt fi -Idle of the Federal 
Election Campaign Act ("FECA") prohib­
its nny inltisiun uf money from foreign 
nnliiiuals into federal, state, and local clcc- , 
lions nnd that section 101.8 of the FEC . 
regulations requires that pulitieal commit- 
lees report the true source of their contn-, 
hutinus and donations. Defendants assert-1 
ed that as to both hard and soft money, 
political committees were not required to, 
report the true sources of their receipts. “ 
and as to soft money, FECA did not rcj,g 
strict such donations hy foreign nationals. J

committees in c nni required in repot I the ,nlfS 
sumccs ul llirir hard money lull usk us 
ii cmisiilci ih.ii ilci'isitiii Wr Ii.iic mi uuinor- .

trij

Ji

vi

V

. They also argued that the FEC reporting 
regulation could not reasonably be read to 

' require disclosures of the original sources 
[.of soft money receipts.

Based on its prior rulings in United 
I States v. Hsia and United States v. Trie, 

the district court dismissed the hard mon­
ey counts, determining that the govern- 

*£ meat needed lo demonstrate affirmative 
u? conduct beyond using conduit checks for a 

false statem ent prosecution. See United 
States it //siri. 2-1 F.Supp.2d 33 (D.D.C. 

* 1998), rev’d, 17li F.3d 517, 523-24 (D.C,Cir.
j" 191)9); United Slates it Trie, 23 F.Supp.2d
’ 65 (D.D.C. 1998). Tlie district court also

[ dismissed the soft money counts, holding
j-; that Die disclosure regulation, section

| 104.8(e), did nnt require pulitieal commit­
tees to reveal the original sources nf their 
soft money.

[2| This emirt subsequently reversed 
the district court's ruling in thin, finding 
that, in fact, the government iirnl suffi­
ciently alleged affirmative conduct for a 
false statem ent prosecution hy charging 
that the defendant utilized conduit checks, 
ami that I EC A requires the "true source" 
of hard money to lie reported. See Unti­
ed Stairs v. Ilsitt, 17(i I’.Jd 517 (D.C.t’ir. 
''■99). On ihe basis of lliul ruling, the 
government seeks reinstatement nf the 
hard money counts in this ease. We .1 agree that our decision in Hsia mandates 

> reinstatement of llie hard money false 
i 'statement eoinils. and thus we summnrily 
r reverse the district court’s order with re­
's apeet lo those counts.
?! - ,

jyr uy lo dii sit. See hlSmlien i /loin, 87 I-'.Ail 
,;U80, | 30o (D.Ct'ir.IOOol ("tliu- lliice-judge 

"ig’Paml .. (Itils mil haic llic .tiiilimiiv Id over- 
rule anullicr llnee-judge p.oicl ol llie

ku-.

court.. That puwei may ticexcnised noli 
rt.oy the lull i mo l."l.

s'A "puliUcal cnmmillcc" is ilclmcd under 
^FECA as follows:

(A) aov ruoiiiollcc, cloli. associalioii, oi 
u olhcr gnmp ol prisons u-luYli rm'ixcs con- 

tritoilimis aggregating in caccss of S1 .(Itltl 
ckoing: a rulcmlai vcai or which makes

We also find that the FEC regulation, 
section 101.8(e), prohibits the repuiiiug uf 
conduit contributions with respect to soft 
money and that S 441e of FECA also pro­
hibits foreign soft money donations. Ac­
cordingly, we reverse the judgment of the 
district court with respect lo the soft mon­
ey counts as well.

I. BaCKCIIOI'M)

Defendants, Pauline Kanchanulak and 
Duangnet Kronenberg, were charged with 
"knowingly and willfully causling] the sub­
mission of material false statem ents to Ihe 
FEC," See Superceding Indictment, ut
24. Defendants nre officers of Bun Chang 
International (USA) Inc. ("BCI USA"), a 
foreign corporation. Knnchanal-ik is nci- 
I her a citizen nor a permanent resident of 
the United States. Kronenberg is a per­
manent resident uf the United Suites. 
The eonlrilmtiuns in question are cheeks 
made nut to political committees and 
signed hy permanent residents of the 
United States, even though the signing 
individuals were nut the actual source uf 
Ihe donated funds.

On November 18. 1998, a federal grand 
ju ry  issued an eighteen emml superceding 
indictment against defendants. The in- 
diellnenl charged viola [inns of FECA. 2 
U.S.C. SS -IJI it set/., and regulations is­
sued by the FEC  pursuant to FECA. The 
indictment generally alleges a scheme in 
which defendants illegally provided both 
"hard money cnnlrilmltnus" and "soft mon­
ey donations" lo ihe Democralie National 
CtimniiUcc CUNC" or "the Committee") 
and other political enmmillecs.- "Hard

cqlcndillilc.s aggregating in excess nl 
51,(Jut) during a caluntl.ii year; m

(Cl any local riiiiiniillcT of a poliiical 
pally which receive1:, lunirilnitiniix aggre­
gating ill excess ol $5,00(1 during a calemlai 
year, or makes payments exempleil (rom 
the definition til connilmlion m expendi­
ture . in excess of $5,000 during a calen­
dar year, or makes cuiilrihutinns aggregat­
ing in excess nf SI.000 during a calemlai 
vcai m makes ecpeodiloies aggregating in 
excess ol SI.UOO during a calemlai xcar.
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money" refers to funds that have heen 
dt'iaisiled hy the Coinniittee into a "federal 
aeeouiil" and are used to finunce federal 
election campaigns. "Soft money" refers 
lo funds that are deposited into a "non- 
federal" uveount and are supposed lo he 
used for. among other things, state  und 
local campaigns. See Trie, 23 K.Supp.2d 
at ui>. Defendants are alleged In have 
illegally used conduits to donate to the 
Committee liolh hard and soft money 
funds that originated wilh foreign nation­
als and corporations. The conduits were 
Duangiiel Kronenberg und Praituu Kun- 
ehanulak. u relative of both defendants and 
nn tmiudieled co-conspirator.1

More specifically, Count One charges 
Unit defendants engaged in a conspiracy to 
defraud the United States hy disguising 
the fact that the true source uf funds 
eoiilriliuled to the DNC was l t d  USA. 
See Appendix ("App."i li(l-M2; Superceding 
Indictment II u 1-tili. Counts Two tlirimgh 
Fourteen charge that defendants knowing­
ly mill willfully caused the DNC and other 
political coiiiuiiilees in file false reports 
with Ihe FKC, which erroneously identi­
fied the sources nl'ciinlrihiilinns and iloim- 
liniis. in violation of is  U.S.C. SSI 2(b), 
luill.* Nil App. Xl-fO, Supeivediug In- 
■lieimelit m il  2. The false stulemcuts 
were eoulaiued in Ihirleen reports filed 
with the FKC: each ropnrl is the suhjecl 
of ii separate eount.

2 t i . s e  s n u n

3. Till- iniliiInn-ill alleges lll.lt llie ilelenilaiils 
caused pnlilieal cnioiilillees in lei eive i hecks 
signed "I1 kam ban.dak," leading piiliiiinl 
eoooitillees In believe ili.it lliev were being 
made In I’aulioe Kancliaoalak, even as ibex 
weie being diawil oil I’lailmi Kam haii.ilnk's 
.leennnl .Sir Appendix ai 07

4. Set lino HID I etiiieiuls pint ides. in lelevaill 
pail, lluil:

(a) Wltoexei, in am iiiallvi wiiloii die 
jmistlieliiiii ol die exetolixc. legislative, to 
judicial loaotli ol llie (internment nf die 
(limed Slates. knouioglt and willlullx 
makes am lll.Oeii.tllv false, litlllioils. to 
I>.<<itlliIt nl siaieoieol m lepieseol.ilino

Counts Two through Four, Six through 
Eight and Thirteen of the superceding in­
dictment were based solely on hard money 
“contributions."4 The remaining false 
statement counts were based cither partly 
or wholly on soft money funds that were 
not deposited into a federal account. De­
fendants sought dismissal uf both the hard 
and soft mutiny counts, arguing that under 
18 U.S.C. §§ 2(h), 1001. the government 
had failed lu demonstrate adequately that 
defendants "caused" the submission of 
false statements. Additionally, 011 the soft 
money counts, defendants argued that soft 
money conduit contributions—even from 
foreign nationals—were not prohibited un­
der FECA.

On December 31, 19118, Ihe district 
court, largely agreeing with the defen­
dants, dismissed Counts Two through 
Four nod Seven through Fourteen. Sec 
I 'nited State* p. Amneliaiialal;, ill 
F.Supp.2d l.'l, I I (D.D.C.IIIIHI) UKuncliu- 
iialuk /"). The district court's decision 
was based tin ils own prior reasoning in 
United Slates r. thin, 21 F.Snp|i.2d at 33, 
and Trie, 23 F.Supp.2d al on. Ill both 
llsin und Trie, the government had al­
leged only that Ihe defendants signed con­
duit checks, nr solicited others to ad  as 
signers for conduit checks. The court 
found dial merely signing tor soliciting 
others to sign) checks was not sufficient to 
demonstrate dial the defendants had 
"caused" Ihe making nf false statements

.ball b,-1 ihviI nntlci lliis liiti- 111 Inipiisonrd
mil limit' iliiin 5 xf.nx, in built.

I S l i .s e  k mill Sunn’ uiiiiiIs allege viols- 
I ii in- ill llic 111 ct lulls vciMiin nl § 1001. 
linnet el. llic ilillciciiccs Iiciwccii llicsc ver­
sions tit t- uni iclcxinil lit I lie appeal

Scrliiin 21b) piuvitlcs. "Whoever willfully 
causes an atl In lie iIiiiic which il directly 
pci Imiocil In him ill' auulhci xvtiukl be an
tiflcnsc   si ilic llniictl Stales, is punish*'.
blcas.ipillllip.il" IR ll.se  S 2(l>)-

5. A ciinli ilmlmn is tlclinctl under FECA s >|ê . 
niliuii.il pmx isiuu as "am pill. siibscripuojfj 
Inan. mlcaiit'c, to tlcposii nl mnncy or *iy.
ihiop nf tabic ill,ale lix ant pcisno for lb«
pin pose nl inllilciii iop anx clctlioo lm bc ,. 
alnllicc.' 2U..SC k 4 HlSIIAIIil

about the actual source of the contribu­
te tions.0 In Hsia. it also found that the 
T. "statements" a t issue were literally tme,

since llie check w rilers were a source (if 
not the unly source) of (he contributed 
funds. In Kancliunalak I, the court found 
that the allegations were "virtually indis­
tinguishable from the allegations al issue 
in Hsia and Trie." KnnchumtUik I. 31 
F.Sii|ip.2tl ut 14. Again, the government 
had failed to allege any conduct that could 
satisfy the necessary causal elements of n 
violation under 18 U.S.C. SS 2(h), 1001. 
In Kanclmiiidnk I. the district conrL did 
not reach the issue of whether there was a 
basis—statutory or otherwise—for the 
government to allege false statomcnls at 
all with respect to soft money.1

On February 3, I llllll, in United Stales r. 
Kancliunalak, 41 F.Kup|).2d 1 (D.D.C.MIIlli) 
UKancliiinalok II"), the district court dis­
missed all of the remaining false statement 
counts us lo Ms. Kam'hiinalak and all but 
one as to Ms. Kruncnhcrg. Even us to 
those counts for which the government hnd 
sufficiently mol its burden nl' alleging "af­
firmative conduct." the district court found 
that there was an additional reason sup­
porting dismissal, namely, the inapplicabil­
ity of FECA to soft money.

Tlie m ini linnid only tme provision in 
FECA dial arguably provided a basis for 
alleging a false statem ent, namely S I III', 
which prohibits contribuliuns in another 
person's name, and that indisputably ap­
plied only In hard minify.1' In the court's

A. In tlsiii mill liie. llic ilixliiri mini said dial 
I ike intliiiiocnl's lack nl spriihcilx in ■ Ins re- 
, sard was iniixiiliiliuiiidlx ioipt-imissihle, pit. 

p4fe •• en dial ii cliaipnl ciiiidini in an hum which 
implic,iicil I n si Amendment t oiisidciaiinns.
The tutnl Itiuiul dial "|l|he mndiin.ilmii nl
First Ameodioeiil Inlt'ltsls .0 slake  I llie
Ihrcal id a criminal lonsivtiliuii neeessilalcs a 

hkt', dose t'Xilii linal i i  Hi nl any iiidiclmcul In ensine 
5̂ lhai die xlaltiles toili/ed .lie iieoliei needy 
s,Vague mo iHi’lIt Inn,id in tltcii lanpii.ipe ill ill 

* 1!ci1 appliialiiiii " //tm, 24 I .Supp 2d al so 
*his conn later lejeeled ibis t.iciieut'ss aipu- 

,rnent, In,Mini: dial die application nf llie soil- 
-Ole to dll' eiinilliil ehetk silii.ilinu was mil sn 
broad sn as In ntleml llie l-'iisi Amt-iiibiii'iii 

w * e / / .x |7 o  I id al 521.

words. "JoJn the thin reed of Section 4-1 If, 
the government . . .  lias a plausible argu­
ment dial a report submitted by a political 
committee to the FEC that lists the identi­
ty of a 'conduit' or a person other than the 
true source of a contribution contains a 
false statem ent." Kaiiclmnalak II. 41 
F.Supp.2d at 7 (internal quotations omit­
ted). However, that argument "relied 
heavily on the definitions nod operation of 
FECA, definitions that apply only lu hard 
money 'contributions' regulated by 
FECA." Id. Although FECA requires 
political committees to report their hard 
money contributions, the court could find 
no corresponding FECA provision requir­
ing pnlilieal committees to report soft 
money (lunations. Id. (discussing 2 U.S.C.
S 134 ilo(2)(Ai).

The only reporting requirement directly 
applicable lo soli money donations was 11 
C.F.K. 5 llll.h'to), which the court eharur- 
lprized as a “stand alone provision in the 
regulations." Id. at 8. However, that pro­
vision in "the regulations provided no indi­
cation of whether a national party rmumit- 
tee is obligated In report the 'true sntirrc' 
of any mii'Ii donation"; dins the cmin said 
dun the government "hicks any basis in 
argue dial Ihe slatu le and regulation.', re ­
quire a pnlilieal eoimuillee lu lisl die 
names of ‘true sources' of soft money do- 
notions in reports to the F E C "  Id. 
Since neither FECA nor FEC regulations 
required committee treasurers In report

7. to Kaiielimniliik I, llic (Ii' 11 ill cum I tie- 
t lini'il in dismiss Mime disputed t mints, nr- 
di'iint: llii* pailii's lu lilt- Mipplrim'iilnl biicls 
tntliiaiitiu w'lielbt'i I best* iitoaiotog nmols 
might siirx'iv'L' Hsia. See Kuiicliiiiinliik I. 31 
F.Supp 2d al 15.

K. Sulinn 4411. entitled ' '{v|iuttiibttttims m 
name nl anutbei ptnliibiied," ptutide’. dial:

Nn pel ‘iHI shall make a t'imit ilililimt ill (he 
name id tumlhei person m know high pet- 
mil Ills name In lie nsetl In ellet i such a 
tniiliihiilino. and mi |)t'ison shall klliiwinp.
It aet'epl a cmiirihiifinn oi.ide In mie pei- 
sno In llie name id aiinlhet pel sun 

2 I 'S t  k l td
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tlie "inn* sources" of soft money donations, 
the court reasoned, defendants had not 
"roused" political committees to issue 
“false statem ents,” and, therefore, hud not 
violated 18 U.S.C, §§ 2(h), 1001,

After llie district court ruled in Kanchtl- 
niiltik I and II. this conn reversed in large 
part the district court's derision in Ihiu. 
Sic llsiu, 17(i F.3d u( 517. In Ihiu. we 
rejeeied the district court's ruling that 
knowingly engaging in conduit cheek writ­
ing was not enough to "ean.se" a false 
statement to tie made. Id. al 522-23. We 
found that S 431(b) of FECA requires po­
litical committees to report the "true 
source" of hard money contributions; thus, 
statem ents identifying conduits us the 
source of funds were not "literally true." 
Id. at 523-21.

The government now appeals die dis­
missal of the hard money counts in Run- 
cliuttuluk II mi the grounds dial ils rea­
soning was explicitly rejected in our Ihiu 
decision. The government also seeks rciu- 
stulcinciu of the soft money counts on die 
theory that die FEC reporting regulation, 
seel ion III I.,Sie), requires political commit - 
iih'S lii report die same information lor 
soli inoney dial they report for hard mon­
ey, including die true sources o f their rc- 
reipis.

II. Discission 

A. Hurd Muncy ('minis
Our reasoning in thiilid Slates r. llsin. 

170 F.lltl 517 (D .C.t’ir.llKKI), uiaiidales re- 
instmeoieiil uf the hard money counts in 
this case, lu Haul we found dial "die 
simple imcrpositiiin of eonduils lu sign the 
checks is certainly enough to 'cause' ii 
committee to moke false s ta te m e n t in ils 
report." Id. al 523. We also I eld that 
FECA requires political committees to 
identify the true source of hard inoney 
contributions. Therefore, if committees

9. FECA cxpliullv guiils the FEC broad |Ht\\■
cis in ailiniolslcr ils diilies under the Ail
Sir. e.g., 2 U.S.C k 4.t7clh)l 11 (graining 
FliCA die .mil I v lo loriimlali' griinul |mli-

"did not report the true sources, their 
statements'would appear Lo he false." Id. 
al 524.

In these respects, this ease is indistin­
guishable from Hsia. As in Wain, defen­
dants are alleged to have acted as conduits 
or utilized others as conduits in making 
contributions to political committees in 
federal elections. Hy thus causing political 
committees to report conduits instead of 
the true sources uf donations, defendants 
have caused false statem ents lo be made 
to a government agency. Accordingly, we 
summarily reverse the district court's or­
ders dismissing the false statement counts 
predicated on hard money contributions.

U. Sail Muncy Uutinls
1. Tlic Snjl Muncy Re/unHny Reynlu- 

linn
Tlif validity of the false statement pros­

ecutions based on conduit soil money do­
nations ultimately turns nn whether the 
F E F 's soft money regulation, 11 C.F.R. ’ 
k IIII.8U'), is read In require pnlilieal com- 
mitlees to report the "true" sources of 
their soft money donations. As the dis­
trict court I'urreelly null'll, there is nn soft 
■nimey rmmlerparl lo $ 11 If in FECA it­
self. w hieli prohibits conduit transfers nf 
"rmi! rihiu inns," i.e.. hard money. We ante 
at llie outset, however, that tleleuilanus do 
not attack the FK ("s authority under the 
Act to promulgate regulations that address 
Ihe disclosure of soft money donations.1 
However, defendants du contest the FEC’l 
interpretation of section HM.S(e) as a valid 
basis for a false statements prosecution.

|3 | We first discuss the standard un­
der which we review Ihe FEC’s interpreta­
tion of its soft money disclosure regulation, 
keeping well in mind that this interprets-^ 
tion must nlsn satisfy due process notice! 
requirements of a criminal conviction tpG 
false .statements, in Paiulyzed t'ctcrpa*

cy wilh i expert in llic atlinlnlxualien ■
FECA): on no/ 2 II S.C. §§ 437d(aX»jj
437dtc’l & 437gla).
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c i i 'u m  r.jd 1017 inc.co. 1999) 1043

■a.

of America e. D.C. Are nn, L.P., 117 F.3d 
579, 58-1 (D.C.Cir.1997) (citations omitted), 
we said:

Agency interpretations of their own reg­
ulations have been afforded deference 

, by federal reviewing courts for a very 
long lime und are sustained unless 

, "plainly erroneous or inconsistent" with 
the regulation. I t  is sometimes said 
that this deference is even greater than 
that granted an agency interpretation of 
a statute it is entrusted to administer.

We have followed that standard in FEC 
cases, explaining:

The Supreme Court, we note, explicitly 
concluded in DSSC [FEC e. Deniucrnlie 
Scnatnrinl Cnin/iniy11 CommitteeI "that 
the [Federal Election] Commission is 
precisely the type uf agency to which 
deference should presumptively lie af­
forded."

John Glenn Presidentiul Camm.. Inc. r. 
fa  FEC. 822 F.2d 1(197 (D.C.Cir.1987) (citing 

FEC e. Democratic Seniiluriul Cuminiiyn 
Comm., 454 U.S. 27, 37, 1(12 S.Ct. 38, TO 
L.Ed.2d 23 (1081)); see also Falun 1 e. 
FEC. 117 F.3d 924 lD.C.fir.1998) (FEC 
entitled In "substantial deference" when 
interpreting own regulation). Unite apart 
from the substantial dclcreine that we owe 
the agency, we find il eminently reason­
able fur the FEC to interpret section 
404.8(e) lu require political committees to 
report the true source uf their soft money 
donations.

,-, We begin with the language of the provi­
sion itself. See Pnnisylriniia Dr./Tl uf 
Pub. Welfare r. Dueenyml. 495 U.S. 552, 

7-58, ill) S.Ct. 2!2(i, 1119 L.Kd.2d 588

■0- The district into 1 dcc-mrd ii a ".stand .done 
provision in llic regulations." mil moieil in 
*ny particular provision within llic FECA. 

fkanchinnilnk II. 41 FSupp 2d al 7. Wc arc 
gnoi sme wliv lliis is rclcvunl. Wc alsu poinl 
I'PUI lb.11 in ils clinri lo locale a slnliiluiv 

'urcc fin llic piolubilion agamsl soil muiicy 
nJlul contributions, I lit district court dis- 

. Kcd tints 2 II.S C k 4411. llic piurisiiHi 
which pinhihils b .111! <1111111*% loiiliilnilidns in 
‘•H’ iiiiiut* nl iiiintlicr. mill win. Ii ii Iniiml u;t%

(1990). Section 104.8(e) provides, in rele­
vant part, that:

National party committees shall disclose 
in a memo Schedule A information 
about each individual, committee, corpo­
ration. labor organization or other entity 
that donates an aggregate amount in 
excess of $200 in a calendar year to the 
committee's non-federnl account(s). 
This information shall include the donat­
ing individual's or entity 's name, mailing 
address, occupation, or type of business, 
and the date of receipt and amount of 
any sucli donation. . . .  The memo en­
try shall also include, where applicable, 
the information required hy paragraphs 
(h) through till of this section.

11 C.F.R. !i 104.8(e).
There can lie 110 doubt, nnd indeed the 

district court acknowledged, that section 
101.8(e) imposes a reporting requiremenl 
wilh respect to soft money that iiieludes 
(lie identity uf the "donating individual! I." 
as well as, "where applicable," the iiiliirma- 
liiin required for hard money suurees in 
section IOl.KthMd).111 The district court, 
however, focused on the fuel that "do­
nates" is nowhere defined in the regulation 
(or in FEC’A), anil does not have an ordi­
nary meaning that routined it to llie true 
source of the donated fund.-. In the dis­
trict coiiii's words:

ITjlif regulations provide no indication 
uf whether a national party committee is 
obligated to report llie "true source" of 
any such dniuitiiiii. In fact, the word 
"donates" is never defined in either the 
statute o r regulations. The government 
therefore lacks any basis to argue thnt 
the statute und regulations require a 
political committee to list the names uf

not applicable to soil money. See nl. Num­
bly. llit* district court opinion nevet addicssvd 
5 441c. which proscribes contributions from 
fnu-ipn n-Jlinnals, its a polcoliul sotocc lor I lie 
sltiliilmv probibilion no .0 least some soft 
moni'v conduit contributions One reason ii 
niav nnt have done sn is that it batl previously 
burntl in hie dial, cimliaiv 10 llic FECs inici- 
prrlaloin. k 44Ic is inapplicable lo soli moil-
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"triii! sniirrus" nf soft money donations
in reports tn lliu FEC.

lit.
Ucfeiidnnts reiterate liere the district 

court's reasoning, concluding tlml "tin indi- 
viilual who writes u soft money domition 
clii'ck lo a committee literally constitutes a 
'donating individual' or un individual that 
‘donates’ lo the committee's non-federal 
nccmtnl, even if thnt individual is in fact 
reimliursed for the donation." Hr. uf Ap­
pel Ices, at 11-12.

That proposition dues not seem so ap­
parent to us. To donate ordinarily signi­
fies the act of giving away something over 
which the giver has control or sovereignty. 
Thus a donation is defined, inter nliiu us 
"a formal grant of sovereignty or domin­
ion." WtaisTt n's Timm New Ixteiinatihkai. 
UlCTIiiKAKi (UKAliKllinl.nl 1*72 (I!t7(i). And 
indeed in lls in . this court rejected n simi­
larly restrictive definition of persons who 
"make the euntrilmliiin" in the ease of hard 
money, declaring that the "demand for 
idciililirtitioii of the 'person who makes the 
euntrilmliiin' is mu a demand for a report 
on the person in whose name money is 
given; it refers lo the true source of mon­
ey." lls in . IVli l-'.lld at >**21. We see mi 
eriiivnl ilistini-iiuu lielueen tin! ordinary

It- Ur mugm/i- linn I*i>.iiim- ol lltr \|iuMl 
ill lllillnui nt liHUiibiiliitn in du- Ail. R 4411 l*i• diiliii> tumliiii iiiiiuiliiviitits nl liaiil nuiiit'i 
t.nli Hut ilus liiuiiatiuii tin do SI IIJH* Ilf
& -Illl Mill I 111* lllllillillilv NVIIIIIIN •
1111 )i l> 11K'«IIIMIU> iiM'i jliril lo liiitli Ii'i ms

12. tin- disliiil mini iliil icier tu siili-i'ilinn 
li I in iiililii-.-t-.iii}! die haul nunn-i icporiing ■ i i|inl t-nii'iils Iii //no. Iuii linilli'd ils upplira-
I inn Iii miiiinilli-i- II i-.l-IIU'l s. llsin. 24 
I.Supp.2d al 59 (holing dial die |)iiivisimi 
'impin'?. ih.u it Iliciv is Vviilcni'c in llic mn- 
ti . t i l ' ut iilmli llic pnliiiiul 1'iiiiiinillve Is 
an illl-. lliciiiihinhlei- mai mil n-poi I llit- i‘ini-
II ilmlinn as Inn III}! lu-i-n niailt- In du- Iasi 
pel Mill s*(/iiing llu- ioslnimi-iil. Tin- EEC leg. 
iilillluu. il mil die slaluli- ilsi’ll. Ilicicluic ou 
plii-s dial llic term ‘mulliliiilm' is iiol synuuy 
nidus nidi (In* plnuse 'die Iasi person Mgning 
llie iiisliiinii'lil and dial llie pulilicul commit-
lee is supposed lo iileiilili ills' 'line soiiiie' ol 
a enimilmliini d u kiiinis die one sounc "!
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meaning of the terms ''contribute" anil 
"donate" in that respect."

There is, however, an even more crucial 
sentence in section 101.8(c) that validates 
the FEC 's interpretation, namely, the re­
quirem ent that "the memo entry shall also 
include, where applicable, llie information 
required by paragraphs (b) through (d) of 
I his section." II C.F.R. § 104.8(e). Thus, 
subsection (e), by its uwn terms, cannot be 
read in isolation, but must be read to 
incorporate (unless Inapplicable) the earli­
e r hard money disclosure requirements of 
paragraphs (b) through (d). Among those 
provisions is subsection (e), which provides 
that: "fujliscut evidence tu llie contrary, 
any contribution made by check, money 
order, or other written instrument shall he 
reported as a contribution by the last per­
son signing llie instrument." 11 C.F.R. 
S 101.8(c) (emphasis added).12 The incor­
poration nf this disclosure provision into 
section 1(11.8(e) is significant. Its lan­
guage is transparent; a committee may 
uni report that a signer is the actual 
source of funds if it is iiwarc that the 
signer is not the source.13 The plain impli­
cation of (his is that a signer, who through 
a knowing conduit transaction, causes a 
ciiiuinillcc to make an erroneous identifi­
cation Iiy withholding "evidence to the con-

Ihi- alnliicl moll line, limiol lino while H 
I'.I" l< S 104 8 ti l may impose obligations on 
llic miiiniiiiiT iicosiii'vr. il dues not Impose 
die siiini- obligation oil ii donor, absent ■ 
tunning muspli.ui wilh die tieiiMircrlocon­
ceal do- iiiiv soni ii'

In A,fin Imunlnk II. 11 it- thslricl court 
f nnwlcdgi-d KobM'clioo Icl in a fooinole. bin 
hiili-d lo dian llic connvclmn tvv find between 
siilisvi'lioo (cl and subsection let Sec 
i liiniiilnk II. 41 E.Supp.2d al 7 n. 6. -:.-i

13. Out analysis in I hi n is ri'lcvain heir ag*jS 
II polilual ct in i ■ 11 r Hill's did not ri'porl ike UOC 
sources ol ilu-ir doiialiiins. llicir siaiemOn* 
would appeal lu lie false. Even if die de_ 
dams did iuii themselves make false U3 
nienis lo Ihe EEC land ate not being ch*j. 
as such), "llie simple imerposilion ofcond 
lo sign llu- clucks is certainly enough 
Yuiisc' a coniiiiilli-e lo make false slaierr. 
in ils ii-pon " llsin, 176 I-'..Itl al 523-

Vi-
is'.

trary," may be held responsible for caus­
ing the false statement.

Defendants offer one eounter-argumcnt. 
The term “contribution" contained in 11 
C.F.R. § 104.8(c) is defined as "any gift 
. . .  for the purpose of influencing any 
election to Federal office." 2 U.S.C. 
§ il31(8)(A) (emphasis added). Since the 
term "contribution" in subsection (c) is 
thus limited to hard money used for feder­
al elections, the entire subsection (e) by its 
own terms is similarly limited und hence 
not "applicable" to llie soft money report­
ing requirements of section 104.8(e).

A closer and more contextual reading of 
section 104.8 and its various subsections 
disposes of this argument. Subsections 
(b), (c), and (ill of section 104.8, all incorpo­
rated by reference into subsection (<*). ad­
dress requirements for “contributions." 
On defendants' apocalyptic reasoning none 
would ever be applicable tu subsection le); 
this reading in turn wuulil render the en­
tire incorporation clause referring to sub- 

• sections (b) through (ill superllumis. See 
Benavides v. UFA, !)08 F.2d 1243, 1248 
(D,C.Cir.l!)il2) (declining to in terpret a 
provision so us to render il superfluous). 
Surely il is not reasuiiuble lu think that 
the FEE would have inrnrporated other 
subsections into subsection (e), when "ap­
plicable," if it knew or intended that none 
of these subsections could ever apply to 
soft money. The more reasonable inter* 

iprelatiun by far is that these hard money 
■disclosure requirements apply tn soft inun-

4. Il bears lulling lli.il llu- EEC has llol lu-i-n 
particularly consistent when il lias cinplmcil 
■be term "iiimrilmiioil" ill regulations and 
opinions huli-cd. llu- ii-nn is nlii-n usi-il svn- 
pnymouslv wilh ''doiialiou." ,*»v. ■•/!•. 11 
C.F.R § 113.3 helm ing io "liliitls ihiunitil 

lu a iiiiiilidali' foi Icilcral olllii-"!; 11 
C.F.R. § | |  5.7 („) ||tio|ijbi|nm on li-ilt-ial ton* 
trtcior "loiiitilmlions" mil applicable lo 

com/i thin inn \ in I'oiini'i'tiufi wilh .S/ali- ul 
<Xal clt'dions 'h EEC Advison Op.l'WS II 
?,ePI- 3. tyyit). 1098 \Vl 001)994. al *3 lilis 
..-Sing "tuuiiiliiiiiiiiis in i-imiu-i-lion willi 
fhtc and local cliclions"!. EEC Advismv 

.1997-14 (Aug. 22. 19971. 1997 WL 
a &06, al *2 (disi llssing "i 1111/1//111//011.1" lo
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ey reporting unless there is an obviuus 
reason why they should not."

(4) Not only is the EEC’s construction 
of section 101.8(e) reasonable, but it also 
advances the articulated concerns that im­
pelled the FE C  to adopt the regulation in 
the first place. See Mi .liods of Allocation 
lictwccn Fcdovl and N on-Fedcral Ac­
counts, 55 Fed.Reg. at 2(5,058.15 Aduplcd 
in lUilO as part of a "comprehensive set of 
allocation rales" drafted to "provide addi­
tional safeguards against the use of imper­
missible (soft money] funds in federal elec­
tion activity by expanding the disclosure of 
receipts ami disbursements by nalinntd 
party committees," section 104.8, in partic­
ular. was "(r|ovised (to] . .  require nation­
al party committees to disclose the source 
and amount of receipts by their non-fctler- 
al accounts . .  us well as by their federal 
accounts under the current rules." The 
revised section was retilled "Uniform Re- 
purling of Receipts," id., "10 re lied  ils 
broadened application" to hot)* hard und 
soft money. To that end, "|n |ew  para­
graph lei," the FE C  explained, "require |s| 
national puny committees to also disclose 
information about receipts tu their non- 
federal accounts." hi. This "bruadeued 
disclosure" wus designed to "help climinuh' 
llie pereeplitin that prohibited funds |snl't 
money I have been used lu lieuelil federal 
eleclitins und einnpaigns." Id.

(liven our druthers, we might have 
wished that the FEC  chilioraled in greater 
detail just why identifying llie true source 
of soft money would prevent llie reulity or

"8/0/1- paily building lunds") (emphasis mill­ed in all i-ilaliiius).
15. Iii iiiit-i|neiliig 11 regulation, we mar con­

sider a lonlcmpnrancmis Mulellii-nl ul die 
agcinv’s policy reasons lot piomulg.ning il 
Xre Siciio I'm. /'imt'i e, LIM. Cl47 E.2d oil, 65 
(‘/1I1 Cir l‘>8 li ("All appelline coml will nidi- 
liaril.v gin* sulwlaillial deleu-ncc 10 a eonlciii- 
pmam-oiis agency inlcipremium ol a Miiluli- II 
ailiniiiiMi'is When dealing wilh an iitlei pii>- 
laiion ol 11-gulalions llie agency lias Iim-II pro 
mulg.'tlcd, 'deli'icnee Is even moiv clearly in 
illclt'i.‘ "I fipiolmg llthdl I* ltdhnnn. 3HU U.S
I. Id. 85 SCI 792. 13 L I'.il.2d old 1196511
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llie |ii'i'(-c-|ilion uf suit money being illicitly 
ii.-ril fur federal election purposes We do 
I.mm tluit the overall design or die new 
allocation and reporting requirements was 
"to track the Mow of non-federal funds 
transferred into federal accounts" lu in­
sure they were used only for legitimate 
allocation of joint expenses. Il does not 
seem lo require any leap from dial prem­
ise to the conclusion that tracking such a 
How will often lie easier if the true source 
of the soft money is identified. For in­
stance. tlie identity of llie real donor may 
suggest to tlie FKC monitor that special 
scrutiny is in order lu insure the pristine­
ness of llie federal side of llie ledger. 
Ultimately, however, we know of no liar lo 
an agency's interpretation of a prophylac­
tic disclosure rule, such as this one, Hint 
may overshoot die mark a bit, so long as it 
slays in reiismuihle range.10

To cut to die cliuse, we find I lint Ihe 
laiigiiiige and purpose of section l(II.8(el 
permits iiiiIj  one riM.-imahlc iiuriprrlnlinn. 
In nn effort in ciilmiicc its ability lu pro­
hibit the illegal ctuium'ngling of hard noil 
soft money rceeipls, llie FKC required 
ideiililyiug information fur tlie donors of 
Imili iii nssisl il m lilicking llie Him of 
funds between die two.

2. /'in i' .Votu'i
I-i| Dial llie I IIC's iiilerjuelalioii of 

ils di.-elii-iili' regulation as applying lo tlie 
true so ilin ' of soft money is a reasonable 
one does lint end tlie matter. For to 
support a rriiiiimd prosecution, il must 
give fair Millin' to tlie subject of wliul 
I'liiuliK'l is forbidden. The Due Process 
Clause of die Fil'd) Ainemlim'llt prohibits 
punishing a criminal defeiidaill for coiidili-i 
"which lie could nut reiisoiiulily understand 
to lie proserilied." Uiiihil Stales r. liar- 
ri«  ;lIT U.S Iil2, t il l ,  71 S.Ct. MIS. SIS 
I..Kd. 989 ( I Doll. The Supreme Court tins 
held thnt this "fair warning" requirement

lb. Ilili'iiilauls .dm •.iiiilltei dial "llu | i i i i | i i i m '  

would lie w in d  tu lil|llilillg llic ii'pniling ul 
llic oiigilial suilli'i- ill sull iiiuni'i," ginn llial 
"Mill innllrl dolialilllls in die name ul ainilliei 
Hie nut iimhilnicd hv Flit A." Ui nl Appel-

prohibits application of a criminal statute 
to a defendant unless it was reasonably 
clear at tliy time of llie ullcged action that 
defendants' actiuns were criminal. United 
States i\ Lanier, 520 U.S. 259, 2(i(5, 117 
S.Ct. 12111, 137 L.Ed.2d 41)2 (1997).

[til The Superceding Indictment docs 
nut offend llie principles of due process 
and fair notice because the defendants 
should reasonably littvc understood federal 
laws lo require committees to report the 
true source of soft money donations. Ad­
ditionally, they should reasonably have un­
derstood tlial disguising those true sources 
would cause false statem ents lo be made in 
violation of 18 U.S.C. 2(b), IUII). The 
court in Hsia, which addressed the hard 
money reporting requirement, found that 
this "ease fits comfortably within the dear 
and previously accepted scope of SS 2(b) 
mid 1(1111" llsin. !7(i F.iid ul 523. We 
find likewise in this ease. In arguing that 
SS 2llil, IHIU may not cnmfortulily he ap­
plied In soft money reporting, defendants 
assert tlial it was previously unclear that 
section 104.8(e) required real source iilen- 
tifieatiiiii for soli money, thus it would 
violate die due prueess requirement of 
eh'a i' mu lee to liuhl llicin criminally ac- 
eoiinliililp now. We disagree.

Seel ion IlllM i'i explicitly covers soft 
iiiiiury: the FKC has imerpreleil il as 
.-ucli since its priiiinilgaiiiin and ainuinnccd 
its prophylactic purpose at that time, it 
also expressly im-orpiirateil several hard 
money disclosure m piim m 'iils  laid down 
111 earlier subsections (III through (d) into 
the subsection (e) requirement. One of 
those, subsection (c), iiniunhiguuiisly PC1' 
mils couiiuiltees to report the name of the .; 
signer nf a cheek as tlie donor only if there - 
is no "evideilre lo llie contrary." If an 
individual possesses dial nm trary evidence 
and purlicipulcs in llie enniiiiit transaction

li'ii. al 12. 11.13 Ihi- ignuti'x llic FEC> 
limgM. Hiding iliua|iii'lalinn ol k 441 c as 
ling loiclgii itiiiiim.il iiinliihiitnnis of ,£ 
iniini'V in M'ctiim 110 4(a).

U.S. v. KANCIIANALAK
C llx iltl FJd 1017 IOC.Cir. 19971

by signing the check himself or conspiring lions by foreign 
with another to do so, he is "causing" a 
false statem ent to be niude to the FEC in 

. violation of §§ 2(b), 1001. That is clear 
notice enough.

1047

tvi

3. The Foreiyn National Prohibition
The government offers a further justifi­

cation for die soft money reporting re­
quirement. It contends lliat § 441c of 
FECA bars foreign nationals from making 
botli hard money contributions and soft 
money donations, indirectly or directly, for 
use in either federal or local elections. 

| ';£  This statutory bar, it says, provides a pow- 
| £; crful justification fur die true source re-f  porting requirement of soft money—that 

Is, to ensure that Uniled Slates citizens 
and ponnuncnl residents are not conduits 
for soft money that originates witli foreign 
nuLiunals. Defendants resolutely maintain 
that tlie statutory language of 5 l l i e  re­
stricts (hat 
electiuits.

provision's scope lo I'edi nil

id 17] In determining whether mi agen­
cy's interpretation of a statute is apprupri- 
sic, we apply Chcvmi U.S.A. Inc. v. Nnln- 
nil Result ires Defense Council. Inc.. -Ili7

'- U.S. 837. 101 S.Ct. 2778. 81 L.Kil.2tl lilll
■ (ISIS-1).1 ■ I bider ('/feeiyof. die eiiiirt exam­

ines whether Ihe slalnte speaks "directly 
• • to llie precise ipieslioii al issue.” 
Cheeinti. iii? U.S. ;it 812-13, III I S.Ct. 
2778. Il' tlie s(;iltile "lias mil direelly ail-

■ dressed die precise question at issue," 
Ihcn tlie agency's eimstriieliim, if reiisun- 
®ble, shnulil lie iiiimircd. III.

I8| Through a primiulgiited regulation 
end an advisory opinion, tlie FE C  has 
indicated dial R l lie  prohibits soft money 
donations as well as hard money roiitrilill-

|7. Ui'IiiiiI.iiiI- ui gin- lli.il llu- i uni I Uinulil 
 ̂ mu giu- Cli,rum il.-l.-ii lll.- m Illl’ l-'hC- mlii ■ 

j-( Prviaimii ut iin aiiiliigmiiis sliilnu- in a ii iilii- 
;,na‘ pioii't-iliiig. Ili’liiitl.uils sii|i|inri |ui- iliis 
' Piupiwiiimt is M'iint lli.nl »-* imiiiiil Imhililv is al Issm- ilui's i„i| |||(. |llt| ,|Mi iL'siMimiKile
aili'ipriiiiliiiiis ul iIn' ail iiu* t'lililli'il lu tlifi'i • 
face. 8Vr Unhhni e. .Stive/ lion:,' Clntptt'f ol s o n i i a n a, SIS US 0X7. 
'02-05, 115 St i 24117. 112 I. till 2d 507

nationals. See, e.y, 11
C.F.H. § 110.4(a); FE C  Advisory Opinion, 
1987-25 (Sept 17.1987), 19S7 WL 01721. 
Section 44le provides, in relevant part, 
that:

It shall be unlawful for a foreign nation­
al directly or through any other person 
to make any contribution of money or 
other tiling nf value, or to promise ex­
pressly or impliedly In make any such 
contribution, in connection with an elec­
tion to any political office; or in connec­
tion wilh uny primary election, conven­
tion, or cuucus held to select candidates 
for any political office; or for any person 
to solicit, accept, or receive any such 
contribution from a foreign national.

2 U.S.C. 5 44le.
Although tlie text hy itself might appear 

comprehensive enough lo cncumptiss soft 
money, the defendants point to the use of 
tlie wuril "eoiitribution" in dint section; 
ciiiilrlliulioi) is defined elsewhere in llie 
Art as applying to hard uiimuy for federal 
elections. Tlie term ‘'contribution," as we 
have noted, includes: "(i) any gift 
made hy any person fur tlie purpose of 
inlliieming any election for Federal of­
fice. " 2 U.S.C. $ l3l(8l(Al(i).

This ili'fiiiiliiin, sny dcfciiilniils. limits 
llie .-rope ul' 5t l l i e  to federal cirri intis. 
I'rini'iple.- of consistent usage in sia lu inn  
inii':'jii*-iiitimi must, however, lie applied 
consistently. While dcfcmhmLs focus ex­
clusively on die term "contribution," they 
ignore the phrase "any political office" 
which appears nut only in $ -I I le hut also 
in its neighboring provision, $ 441b. Sec­
tion lll l i  distinguishes between enntrihu- 
liuns to federal ol'liees and those tendered 
to "any pulitieal office."1'  Tims while 
S 441b regulates (lie manlier in which

110051 (at i in ding ( It,rum dcicu-oic In a l>i*
)i.t11nii'iil or llu- luiciini ugiilaiinn which in 
leipii'lcd a ciiininul |Hniision n( llu- Ionian, 
gi'l i ll Spi-iii'N Ad I

18. Si'llillll 4411) |ll nvidi'.s, 
dull: in iili'i.im pail.

liil II I- loilaivlul Ini am iiiiluui.il haul, 
a am i'i it |uu ill inn iiigam/i-d bv aulhoilil
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most I’urporuinins ami labor organizations 
may contribute In federal offices, that 
same provision limits the contributions 
that nationally chartered banks and corpo­
ral inns may make "in connection . . wilh 
(iuii luililirul office." 2 U.S.C. § 'Mill 
(emphasis added). Uy distinguishing fed­
eral offices from "any political office," (.'im­
press plainly intended to reach certain 
contributions made lo stale and local of­
fices. Guided by the same canon uf consis-

ul ,m> law ol Cnngirsx. n> Iiia.w a coiiliiliii- 
lion or expviiillliiie in coonccliiin with am 
di'tltun lu inn poljijcal oilier, or in ruiincc- 
non wilh am piiniari rlrcilon oi political 
I'ollirlilioil or calicos Itcltl lo xclvit riuiili- 
dales lor any political ollite, oi am cnipu- 
laiioo wliali'u'i. or mir lalioi mg,'miration, 
lo make a nuilillimiim in cspcinliiuir Iii 
loioirriion wall am rlrrUoo al wliiili pies- 
idcioial and vice pirsidroliiil clnlors in a 
Sen.mu oi Hvpifwiilnlivi' hi. oi a Drliyall' 
oi Ki’sidi'iii ( oiilliiissioori lo. Congiexx ail- 
io In- soled lot. im in KillniTlioii ii oil am 
piini.iti i'll, lino oi polilir.il iiiiisi'iilioii oi
i.mi os laid lo m'IciI i.oidid.ili's Itn am ol
• lie Imi'|!iling olliri's

llill’ l I'm pm poses ol this M'l lion llic 
In in "illllllllililiiiil oi rvprmlitmv" shall 
onliiilc am iliicil in imliii-i l p.isiniril. ilis- 
11ilniliiin. loan. adi.loic. di'posii, ol gill ol 
Inoiii's.oi am snciri's. oi amlltmgol valiir 

lo am i aodid.ili*. i aiiipaign ■ oniinilli'i-,
Ml pi,llOl.ll p.Oil Ml m|;MII|/,IIImO. Ill 'I'll 
lit * Mon mill am s'li'i iisim in alii ol ilu
• •in,, • i> Ii i*, .10 * o, no i , iimii 

.M a i  s in h

I'i. Ill'll ml.nils ,ilIt'llipl In aosssi'l llu* gmi'ili 
• aii'ial*s Ii -l-lll» aigmot'iil In Moling dial 
k 44lhtlill2l iallies ils own di'liiiilioii of llu- 
tciiii iMiinilnnioii. disinii'i Imho iIi.ii uni- 
I.mu'll ol s* *1 lltSliAllil II ili'liot's a tuitlii' 
tuition as ' ,iin dnccl oi indntTl p.isoicol, 
disiiiliiilmo. loan, ails aim-, ileposil oi gill ol 
loooi'i. oi am sns'lrcs. oi anything ol salnr 

lo am I’tiiiditlali', campaign I'nioinills'i'. 01 
poliin al pans m orgaiii/alitoi, io eoiiiii'i'linit 
ssith am I'lt'tliim In am ol ills' nil Ill's ttjt’ihil 
lu in do, miIIiiii." 2 II S t.'. il 'l llh  (lillJt 
Is'lllpll.lsis adds ill. Ills* ipis'Mioll lilt'll he 
11 ii tit's, wli.il ,oe llie nlliti's ii'lerti'd lo io lias 
Mellon Snbseeiion (a). Im example, pinliib- 
in oaiiooal hanks and ledeialls tliarli-'ii'd 
ini pm.iilims Ironi making tomiiluiiioox "in 
eoiioeilioll xsilll am elesliim lu am pnlilieal 
ollite, to io eimiifi'linn wilh aov ptimais 
eli'iliim m pnlilieal eoiisciilioii or laiiins 
held In si'lei I eandidales loi aov pnlilieal ol* 
live " 2 U S( k 'Mlhl.ik

tent usage that the defendants invoke on 
behalf of the lerin conlrilmiion, we think it 
telling that Congress employed the phrase 
"any political office" sviion defining the 
scope of the foreign-national contribution 
provision. Accordingly, the language of 
§ 'Idle does not unambiguously cabin its 
reach to only federal offices.1’

The legislative history and structural 
scheme uf the statute tend to buttress the

bi’lriidaiits concede dim llic in iii "any pu- 
lineal oilin'" in § 44lli(a) must include non- 
Ictli'ial olfici’s .since I'lscwln'ic in llic same 
xulisi'cliim, llic siaiuis pioliihils "anv corpo­
ration svhiilci'i'r" Ipii'sionalily. including. Ian 
mil limilcd lo Irdcrnlli' chartered corpora­
tions! h um making a conn ihmion in I'onnci- 
lioo wiili ctcclions lu ledi'ial olflics. Pisxum- 
ablv. il Cong less hail Iniciuli'd lo pinliiliii 
only ills i-itiilies ii'li'iciirrd in Mihsi'i’lion la) 
lim haling nallnti.il hanks nnd Ivili'iallv char- 
Isi sil ciiijioriilioosl fi oio oinking Isdsral cun- 
n illinium, ills I'ta'iUM' ionic riling naiiunal 
hanks .old li'itrralli' tli.olsisd iniporiilioiis 
woolil liais lisi'ii Miiplosags.

lim llicM dt'lciiilaols go on lo argue lliai if 
C'ongiess li.ol iiilendi'd lo inodili ills Act's 
griii'i ir diiiiiinoo ol **■ nun ilniliiin" for |im ■ 
posss ol $ I l ls  in Corel iioo-li'di'ial elec­
tions. 0 cmilil h.wv limit' so cxpliiillv as it did 
wiili k -nil. In ii-spoiiss lo litis, ills govern- 
lucol oolrs lliai kk -14lit .mil -Mis were hull 
pitirill'll In piiiw-nuis lit Iilli IS. win.h 
writ* moved in ltd*' 2 as pail ol die amend*
III, III Im I I I  V III 1**71' llu poll 110(11111 
>opms dial k -l-l Ill's spsi ml dt'lnniiiiii ol llu 
li'iot I'ooliihiillini is a irsligial ii'ioailitlsi 
11inn die prii'i'diog piovisiou. IS II.SC.
$ nil), which t.'migiess ili.lilvcilcillly I,died lo 
I f ii ii i\ s. Il also pomls nol dial diets was no 
di'lmiliim m( 'Ynnliilmliiiii" in die pii-deccx* 
sot lo k 4-lie fwliieli was pan oi llie l:nicipn 
Agenis Kegislialion Ael t ,,l'*AKA"d. ( I

I .oaliilli we see no wai lo ifclilliltli'li re* 
solie this si.mtlon porrli* nlliei llian lo dr* ,’7'g,
il.ne .in amliignilx ami move on to our Iradb 
liolial rolvs (ill Issoliiog ainhigmlivs.

As a liii.il milv. wv do think Imlli ilvlvndanis ,,'r V 
ami lliv ilisltlvl eooil make loo mill'll of 1116 
ihiimlion ol "mull iiiiniim" as cunUulhiig ‘*IC • . ,.j  
iiileipii'laiion ol eiei-x sesllun in which il 
appeals Cmigiess i I sell |ierlol lin'd wiili W ia/SH 
snvli viuistslsni'y Alllioogli sunliihulion hy 
ilM'll does mean cimliilinliim lo a IvdiialCJ" 
dnl.ils, ( ongisss in mam seslions of die A» 
added comi'ihllliuilx "lot Federal ollice 
llimigli dial seems .surplusage. In conirad 
ollieis like 5k -Mle anil 'Mil), il used f
luuioii in iiiiiiinii’doii wilh die ploa.M’ 10

FEC 's brouiler interpretation of section 
441e but can hardly be read as making ils 
case conclusively. Section 44le  was pre­
ceded by 18 U.S.C. § 013, a subsection of 
the Foreign Agents Registration Act 
("FAKA"), which made il unlawful for 
“agents of foreign principals" lo "knowing­
ly inukfc] any contribution of money or 

| . oilier thing of value . . .  in connection with 
' '  an election to any political office or in

connection with any primary election, con­
vention, or caucus held to select candidates 
for any political office." IS U.S.C. § 013 
(repealed 1070). Nothing in the commit­
tee rep o ii that accompanied the original 
passage of section (113 indicated Lliai Con­
gress intended for the phrase "an election 
to any political office or in connection wilh 
any primary election, convention, nr caucus 
held to select candidates lor any political 
office" to lie restricted to federal office.*1 
And significantly, this relevant language of 
§ 44le has rem,'lined identical through 
multiple amendments tu FARA and to the 
provision itself, when ihe l!)7(i amend­
ments moved the provision from Title IK tu 
FECA. The l!)7li FECA Amendments 
Report said "(section -I l le | is the mmir ns 
Section II HI." 11.11. O ust Her No ill-1 (15. 
ut 117 I iU7lil it'inplmsis uilili'ill. I 'llimalelv. 
neither the plain language of Si Mle nor 
ils iigislaiive hi.-mry reveals Congress's 
unambiguous intent.

In tbe fare uf stldl statutory ambiguity, 
we are reipiircd lo reach fV/ceroo's second 
prong, which reipiires judicial deference In 
on agency's reasonable inlerpretalion. In­
deed, this court has noled in several opin­
ions that tlie FEC 's express authorization

u.o. v. rx.4.\LllA.NALAKCllf *l 192 F.Jd 1037 10 C Cir. 179*1

any poliiival nlliic. 
and -Mlv.

CV/mpoii' 5k Mia. 44 III,

20. Inilvcil. llu* IIiiiim' Conference M'poll at- 
comp,Hiving llu nmcmlmi nix lo FAItA, vvliirh 

jJ' csialilislii'il 5 nlA. rxplain llml lliv "nvvv mi- 
', lion rclaiiog lo agvnls ol loivlgn principals 
t would piviliibil xiu'li agvnls hum making 

_v! or pinmising in make io llieir capacity ax 
g^'agenis cuturilniiitmx in inniiei'liun wiili any 
v,clcrliiu) to am political ollice ill io eunnci- 
j  lion with am piimaiy vlvi'luui. iiimviiiiiui. oi 

y caucus In M'li'CI new I'aiulidaiex." II It Kn* 
f No. fin 147(1, ;o |s, ifpimh’i/ ill I One

to elucidate statutory policy in administer­
ing FECA “implies that Congress intended 
the FEC . . .  to resolve nny ambiguities in 
statutory language. F o r these reasons, 
the FEC 's interpretation of the Act should 
be accorded considerable deference." Or- 
huski u. FEC, 795 F.2d 156, 164 (D.C.Cir. 
1986); accord F lam u. FEC, 147 F.3d 924 
(D.C.Cir.1998); Republican Nul’l Comm, 
v. FEC. 76 F.3d 400 (D.C.Cir.1996); La- 
Ruiichc v. FEC. 28 F.Hd 137 (D.C.Cir. 
1994).

The FE C  has consistently interpreted 
§ 441e as applicable to federal, state, and 
local elections since 1976. In that year it 
promulgated 11 C.F.R. S 110.4 which pro­
vides, in relevant part:1'

(D A  foreign national shall not direct­
ly or through any other person make a 
contribution, or an expenditure, o r ex­
pressly o r  impliedly promise to make a 
contribution, nr an expenditure, in cun- 
neetinn with a convention, a caucus, nr a 
primary, general, special, or runoff elec­
tion in connection with any local, Slate, 
or Federal public office.

(21 No person shall solicit, accept, or 
receive a eiintribiiliiin as set mil uhmc 
fi'oiii a foreign miiinmil,

I l f  I 'l l .  « till. Hal.

Il is imliirlumilp. but true, that neither 
llie FARA. in which the predecessor uf 
S 4 l ie  first appeared, nor FECA, to which 
il was removed in 1976, provides detailed 
reasons why Congress extended the ban in 
those seel inns to state  and local elections. 
However, tbe legislative history of FARA 
does slate repeatedly lluit it is designed lo

ll.S r.C.A N 2.VJ7, 2410-11 Nolillllv llu- ill- 
ivmil l.mgo.igv ol lliv piiivixitm ("on I'lvi'linn 
lo urn poliiicul ollice iii ill iniuieciion wilh 
am pilntiiiy vleilioo. riniveolioii. oi eaiiciix 
Ill-Ill lu xiliel candidalex for am poliiival ol- 
lice") i vi ii aim- iioelimigvd ill lliv piexviil pro- 
lixioii.

1U4U

21. XVv gxlablixliilivnt Llauxc. 4 1 Fill. Rig J5.- 
0x0 (Aug. 25. l‘J7h) (I'xlablixliiog II C.F.R. 
§ 110.4(a) ,uul nllier Ivgolaiioos following llie 
I *)7o iiiiii'iulmi'iilx lo FECA); .we also II 
t F It >i 110 4(a): FEC AllviMiix Opinion. 
lOSi-’x I.Sl'lM I7IOS7I IOU7VOI
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"prolvcl llic in te re s ts  of the United S la tes 
by requ iring  com plete public disclosure by 
persons acting for o r in the  in te re s ts  of 
foreign principals w here the ir  activities a re  
political in nature." S .H er Nofth-876, a t I 
(HUM).51 Hence, wc do not reg ard  the 
absence of any m ore explicit reasons by 
Congress (or the FKC) to be fatal to the 
reasonableness o f the F K C 's in te rp re ta ­
tion. T he language uf the s ta tu te  and  the 
explicit regulation o f the FK C  in terp re ting  
it provide an additional reason  th a t  the  
defendants should have known that 
lU-l.tfte) imposed a tru e  source reporting  
rci|u ircm cnl for soft money dona lions.11

III. Co.nm.usion
F o r the  reasons previously s ta te d  in our 

decision in llsiu. we reverse  th e  district 
court's o rd ers  th a t dism issed th e  false 
slu lcincnt counts predicated on hard  mon­
ey  contributions. Wc also find that the 
reporting  regulation, section ltM.fi to), re ­
qu ires th e  reporting  of th e  tru e  sources of 
conduit cuutriliutious with respect lo soft 
money and that $ f i l e  forbids foreign na­
tional donations of soft money. T ints, the 
.judgment uf the d istric t court, with respect 
lo the soft money counts, is reversed  as 

well.
Sn ni'ih n il.
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22. llu ltc|ioil looiilloi's: "Such public ill*, 
i Iiimiic a> leqiioed l» llu- Art wdl pcruitl the 
(iou-llollvlll .out llu- people ol llu- tloileil 
Stoics lo lie uilonot'il ,i> 10 die Ideolilie.s anil 
lllleiesls ol slu Ii pel veils inul mi lie heller able
10 .ippi.iisv llu in and llic purposes lor wliiih 
llie* unit. " S Ri I- No SS K7S, al I; *,v ii/*n
11 It Kir No HO-1470. al 2 (1006) Senauu 
t-nlliitglil atvo I'oiililienleil oil llie Ilnur ili.il 
fmi-igit ageois "will have lo make piililie nil 
llieir political cniiliitiiilions." 100 Cum. Itn 
InvOH 1106x1 leinpliasi* ailiteil). I'm.die. in 
util 5 613. ".ipeill ol a loieqiu principal" was 
iteliueil as "one who witliiil lliv UlliU’tl Shill"! 
uiln ii* oi ilivhoises loiiiiiliiiliuus. loans, 
money or oilier Ihiirgs of value for or in llic 
mlen-vlv of siuli Ini civil piineipal" (enipliasis 
aililell).

NAVKC.AU, IN C O R PO R A TED , 
d/b/u ln trn tec , an d  P en n  A rm s, 

In co rp o ra ted , A ppellan ts ,

HN1TKI) STA TES n r  A m erica, 
A ppellee.

No. 98-541)1.

U nited S la tes C ourt of Appeals, 
D istrict of Columbia Circuit.

Argued Sept. 10, Hill!). 

Decided Oct. 8, 1111)1).

Licensed m anufacturers of firearms 
liriiiighl declaratory  judgm en t action chal­
lenging coiistiUitiiiimlily o f Violent Crime 
I'm il nil and Law Kiilbrecm em  Aet section 
m aking il unlawful to m anufacture, trans­
fer, o r  possess a sem iautom atic assault 
weapon and specifically identifying manu­
fac tu re rs ' weapons ns semiautomatic as­
sault weapons. The U nited S ta tes  District 
Court for llie District of Columbia granted 
siiinm ury judgm ent for governm ent, und 
mniiiifneliiriTs appealed. T lie Court nf Ap­
peals. Wald. Circuit .bulge, held that: (I) 
s ta tu te  prohibiting maniil'aeliire, transfer, 
or possession uf sem iautom atic assault 
w eapons did nut exceed C ongress’s milhor-

23. to in tme. as ileleiid.mls do. dial llie mle of 
lenity toiopels lls lo reject die FEC's olher- 
w ise IcaMio.ilile illleipiel.iliiill of all jinbigu- 
tius si.iliiluiv piiieisiun is to ignore cslab- 
tislieil pioiciples ol law. .See Ihililiitl, 515
0  S al 704 o IS. IIS S.Ct. 241)7 ("We have 
In tel suggested that llie mle ol lenity should 
pmtitle die Maudnid lor reviewing facia) 
challenges io administrative regulalion* 
whenever die governing siuline aulliodJeJ 
ciiooii.il e-nhumiieiil. Even it there exi; 
regulations wlio.se inle-i pi eialions ol siaiuior 
clloiin.il inaienal provide such inadeQOfU 
noliee of piilelllial liahililv, llie rcgulmoJJ!
1 al issue), w hich lias existed lor iwo dec* 
ami gives laii winning of ils conrcquen1 
c.niiiiii In- one oi llieili.").

NAVEGAR, INC. v. U.S.
Cllcu 192 F.3d 1050 (D.C. Cl,. 1999)

ity under commerce clause, and (2) s ta tu te  Const. Art. 
was not unconstitutional Bill of A ttainder.

Affirmed.

1, C om m erce 0 8 2 .5 0

Weapons 0 3
Violent Crim e Control and Law E n ­

forcement Aet section which prohibited 
m anufacture, transfer, o r  possession of 
sem iautom atic assault w eapons regulated  
activities having substantial affect on in ter- 

} sta te commerce, und thus did not exceed 
Congress's authority  under commerce 

. clause, in view of clear congressional intent 
l* lo reduce dem and for, and restric t in te r­

state (low of, sem iautom atic assault w eap­
ons, especially across borders of sta te s  
which had laws prohibiting such weapons, 
and in view uf congrcssi'umil Findings ac­
companying previously-enacted firearm  
legislation. U.S.C.A. Const. Art. 1, § 8, el.fh\ 18 U.S.C.A. 8 !l22(v)(l).)'
2. C om m erce O j<$

Congress’ power und er commerce 
clause is not limited lo reguliition of eco­
nomic o r  commercial sreiivities but may 
extend lo activities solely on basis of llieir 
substantial effect on in te rsta te  commerce.

•;vU.S.C.A. Const. A rt. 1. 8 8, cl. M
V-i l* i.yr

3. Const it ill imiiil Low c=>S2.5
4.-.

W eapons C=.'J
• i i -
T , S ta tu te  making il unlawful to mumi- 
Tacluro, transfer, or possess a sem iauto­
m atic  assault weapon, und specifically 
Identifying m am ifaciorcrs' weapons as 
jjemiaotomatic assau lt weapons, did not 
opuse "punishimiiil" on m am ifueturcrs,
Ijd thus was not iiiieonsiitutiuiml Hill of 
daintier, as th ere  was no indication tlial 
Tigress *vas singling out iitainifiicturers 
punishm ent heeause they  w ere disloyal 
disfavored, s ta tu te  served nnnpimilive 

.poses, and iililiiiifiietlirers failed lo

1, § 8, cl. 3; 18 U.S.C.A  
§8 921(a)(30)(A)(viii, ix), 922(v)(l).

See puhl cation Words and Phras­
es for olher judicial constmciions 
and definitions.

4. C o n s titu tio n a l L  v c=82.5

A law is constitutionally im perm issible 
under Bill o f A ttainder clause if il both 
specifically singles out individuals o r busi­
nesses and im poses punishm ent on them. 
U.S.C.A. Const. Art. 1. § D, cl. 3.

5. C o n s titu tio n a l L aw  0=82.5

W hether a s ta tu te  inflicts a punish­
m ent under tlie Bill of A tta inder clause 
depends on (1) w hether the  challenged 
stu iu te  falls within the historical m eaning 
of legislative punishm ent; (2) w hether the 
s ta tu te , viewed in te rm s o f th e  type und 
severity  of the burdens imposed, reason­
ably can be said tu fu rth er non-punitivc 
legislative purposes; and (3) w hether the  
legislative record  evinces a  congressional 
in ten t tu punish. U.S.C.A. Const. A rt. 1,
8 9, cl. 3.

0. C o n s titu tio n a l Law  c=S2.5

P arty  claim ing that legislation consti­
tu te s  unlawful Bill nf A ttainder m ust show 
tm misliikablc evidence o f punitive intent, 
am i isolated s ta tem en ts are  not sufficient 
In show a punitive intent. U.S.C.A. Const. 
A rt. 1 ,8  !>,el.:i.

7. C o n s titu tio n a l L aw  C=X2.5

M ere fact that s ta tu te  im poses a  crim ­
inal penalty  docs not autom atically satisfy 
punishm ent requirem ent of a  bill o f a tta in ­
d er. U.S.C.A. Const. A rt. I, 8 !). cl. 3.
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Appeal from (lie United S ta les D istrict 
C ourt for tlie D istrict of Columbia (No. 
llacvOOnotl)

Richard K. G ard iner argued  the cause 
and  w as on th e  b riefs for appellants.

M ark 11. S tern , A ttorney, United S ta le s  
D epartm ent of Justice, argued the  cause 
for appellee. W ith him on the b rief w ere 
David W. Ogden, Acting A ssistant A iiur-
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ID Rule 25 provides, "II' a party  dins 

and the claim is not thereby extinguished, 
the court may order substitution of the 
proper panics. Thu motion for substitu­
tion may lie made by any party or by the 
successors or representatives of the de­
ceased party  " Fed.R.Civ.I’. 25(a)(1).
In the second part of our analysis in Mal- 
lick. we held that Rule 25 did not bar a 
fellow union member from substituting for 
the deceased plaintiff because the lan­
guage of the LMRDA showed "the right to 
disclosure established by Congress is one 
shared without differentiation among all 
uniun m em b ers .... Since the union is 
under the same duty to all members en­
forceable by any of Its members, it should 
out m atter who the particular plaintiff is at 
any particular point hi the lawsuit." Mi I 
l'\2il al 57N. We allowed the union mem- 
her's substitution because "there is no srn- 
sible basis for construing the procedural 
rules governing substitution of parties 
more rigidly than the rules providing for 
joinder and intervention of parties." Sec 
id. at liTO (citing Fed. Roles Civ. P. 20(a),
2-l(b). 25(a); Fed. R.App. P.-I3(a)l. Under 
the I.MRPA, although the right of access 
to information may lie prosecuted In the 
name of just one union member, it is 
viewed as a commonly held right that can 
he pursued hy other members as well. In 
this case, however, Frank Sinito could not 
have joined his father's original lawsuit. 
Thomas Sinito did not bring a lawsuit un­
der FOIA to acquit a right that was also 
violated ns to his son. In addition, the 
FOIA requires each requestor to exhuust 
administrative remedies, see Oglesby v. 
United Slates Dep't of the Anny, 920 F.2d 
57 (D.C.Cir. 1990), and Frank Sinito un­
questionably did not do so.

substitution of parties." ' MeSurcly .̂ 
McClellan. 755 F.2d 88 , 98-99 (D.C.(
1985) (per curiam) (citation omitted).|«. 
though it is generally accepted thali.f 
proper party  for substitution must boT 
"legal representative" of the deceased, j&
7C Wright, Miller & Kane, a t § 1955 
ing Mallonee r. Fahey. 200  F.2d 918, OlgJS 
(Uth Cir.I!)52) (opinion of Circuit JuBtl5ui|" 
Douglas)), the addition n[ the word "bupS 
cessor" to the rule means that a propehaj 
party need nut necessarily be the appoinUvfe. 
ed executor o r administrator of the des’^ L j  
ceased party 's estate. See Rcnde a  Kay"'w5 
415 F.2d 983. USti (D.C.Cir.IUliO) (compel'J« ’  
ling a plaintiff to "institut[c| machinery In' 
order lo produce some representative of 
the estate ad  titan" would contravene the 
purpose of Rule 25 as amended). Thus, 
we Imve held not only that an executor or 
administrator of a decedent's estate is a 
proper party for substitution, hut also that 
the distributee uf a decedent's estate may "  
be a "successor" of an estate  that lias been 
distributed and thus can he a proper party.
See McSuivJy, 752 F,2d at 98-99 (listing 
cases); Hemic, 415 F.2d a t 985. Since 
there is no record evidence on whether 
Frank Sinito is a proper party for substitu­
tion under Rule 25. we remand the case to 
the district court lo determine if he quali­
fies under the Rule.

(5) Frank Sinito might, however, sub­
stitute for his father if he is found to be bis 
father's legal representative under Rule
25. We has.- previously held that the pur­
pose of the 195.2 amendments to Rule 25, 
which replaced a harsher prior rule re ­
garding proper party plaintiffs, was " 'to 
liberalize the rule and to allow flexibility in

Restricting substitution tu Thomas Slid- jjg 
to's “.successor!) nr representative! J" goes • < 
a long way toward assuaging the govern- ';•*! 
ment’s concern that allowing a FOIA case . '.yi 
to survive the death of the requestor would --JjM 
allow "any person," 5 U.S.C. § 552(a)(3), to 
step into the shoes of the decedent. It is 
axiomatic that Rule 25 limits properly sub­
stituted parties to those individuals who $  
can adequately represent the interests of ' 
the deceased party. Under the FOIA, for 3  
example, a person who requests records . '• 
pertaining to himself has rights that will 
sometimes—ulheit rarely—differ from '' 
those of other, third-party requestors.'
Sec Reporters Committee. 489 U.S. a t 771 
(‘ F -eep t for cases in which the objection 
to disclosure is based on a claim of privi­
lege and the person requesting disclosure

U.S. v. HSIACllcn« 176 I .Jtl SI7 IO.C. tlr I'mi
Jjjihe party protected hy Ihe privilege, the Finally, we take 

ntity of the requesting parly has no 
IKyjng on il"-* "w rits " f  bis or her FOIA 

uest.")- The FOIA wad "clearly intend- 
ia . to give any member nf the public as 

Cjch pght to disclosure as one with a 
^special interest |in  a  particular docu­
ment!," ULRR !'■ Sears. Roebuck A Co.,
*421 U.S. 132, 149. 95 S .t'l. 1591. II 
*L.Ed.2tl 29 (1975), Imt a privilege or privn-J ey exemption that would block disclosure 
(^’documents requested hy a third parly 
might not always apply with equal lorn*

- when the requestor is llu* sultjecl of the 
^'Aught-after documents. See. e.g.. United 
{ 'States Dep'l of .Inslur e. Julian. ISli U.S.

I. 14. 108 S.Ct. 1)11)5. Illl) L.Kd.'Jd I 11! INN I 
(“there is pond reason to differentiate be­
tween a governmental claim uf privilege 
for presentenee reports when a third parly 
Is milking the request and such a claim 
when the request is made by the subject of 
the report"); Rcpoilerx Gnnuiiltre, 489 
U.S. at 771 ("llie Kill’s policy of granting 

JJjS: the subject of a rap sheet access to his own 
:'A criminal history is consistent with its poli­

cy nf denying access to all o ther members 
of the general public"). This court has 

: also recently held that Ihe death of a per­
son who is it .subject of llu; requested 
material does not extinguish all of that 
person's privacy-related interests; nccnrtl- 

' ingly a court must "account for the fact 
that certain reputational interests anti 

. family-related privacy expectations survive 
death." Campbell v. United Slates Dep t 
of Justice, Ill l F.3d 20. 33 (D.C.Cir. 1998).
Moreover, the estate of a deceased re­
questor may have an interest in attorneys' 
fees to he recovered under the Act, as well 
as an interest in the waiver of nny dupli­
cating fees for which the requestor might 
have been eligible under the statute, see 5 
U.S.C. 5 552(n)(l)(A)(iii). Restricting the 
class of individuals who can substitute for 
the original requestor to "successors" nnd 
"legal representatives" strikes a balance, 
limiting substitution lo "proper parties" in 
compliance with Rule 25(a)(1) while at the 
same time protecting any surviving rights 
of the requestor.

note of the govern­
ment's acknowledgment In oral argument 
that Role 25 substitution would not erente 
extra work on the government's part or 
otherwise impede ils interests. Indeed, it 
would seem to as more expeditious finm 
the government's point of view to allow Ihe 
appeal to lie pursued on Ihe retnril already 
made than to begin tin* process all over 
again with a new requestor.

CoNIM'SION'

For the reasons outlined above, we hold 
that a FOIA eause of action may survive 
the death of the requestor, and we remand 
tin's ease for the district court to determine 
whether Frank Sinito, llie rqiii'-tur's son. 
can properly siibstiliile lor hi- deceased 
Dither under Rule 25.

.Nil lailelnl,
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UNITED STATUS of America.
Appcllant/Cross-Appcllee.

v,

iMnria HSIA, Appellee/Croxs-Appellaid.

Nos. U8 -.ll 11. 98-.! 125.

United Stales Court of Appeals, 
District of Columbia Circuit.

Argued March 15. 1999.

Decided Mny 18. 1999.

Defendant charged with ronspiraey lo 
defraud Federal Election Commission 
(FEC) and Immigration and Naturaliza­
tion Service (INS) nnd with live eniinli of 
causing false .statements io lie made lo 
FEC  moved to dismiss. The United Stales 
District C::;;rt ro rt!— Dislrirl of t'ohmibia. 
I’aill L Friedman. .I , 2 1 FV .qio.’d II 81
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F.Supp.2(l 3!l. granted motion as to lalsc 
statem ent counts and denied defendant’s 
motion for reconsideration, 24 F.Supp.2d
li.'i. Parties cross-appealed. Tlie Comt of 
Appeals, Stephen F. Williams, Circuit 
Judge, held that: (I) in prosecution Tor 
causing false statements to be made to 
FEC, government was not required to 
show that defendant knew her nets to lie 
unlawful; (2 ) indictment sufficiently alleged 
elements of charges of causing false state­
ments to be made to FEC; Oi) defendant's 
alleged conduct in soliciting conduit contri­
butions to |Mililical committees and nomi­
nal "contributions" from conduits them­
selves was not protected activity under 
free speech principles; (J) Federal Election 
Campaign Act (FECA) did not effect pro 
canto repeal of general criminal statutes 
proscribing making of false statem ents to 
federal agency and making person causing 
act to be done punishable as principal: and 
lb) refusal to dismiss conspiracy charge 
was not linal decision for purposes of ap­
pellate review,

Reversed, cross-appeal dismissed, and 
case remanded.

Rogers. Circuit Judge, concurred and 
tiled a separate opinion.

1. F raud  ©=118.1012)
In prosecution for causing false state­

ments to he made to Federal Election 
Commission, government was not required 
tn show that defendant knew- her acts to lie 
unlawful. 18 U.S.C.A. 55 2(b), 100).

2. F raud  008.10(2)
In prosecution for causing false state­

ments to lie made to federal agency, the 
government may show mens rea simply by 
proof (1) that the defendant knew that the 
statements to he made were false, and (2) 
that the defendant intentionally caused 
such statem ents to he made by another.
18 U.S.C.A. 55 2(h), 1001.

3. Fraud  <1=09(2)
Indictment sufficiently alleged causa­

tion element of charge thnt defendant

caused false statem ents to lie made 
Federal Election Commission when it al’ 
leged that she arranged for conduits j 
make improper political contributiona f< 
nonprofit corporation and her itnniigraUoi 
clients, resulting in political committees’) 
submission of false statem ents as to identic' 
ties nf contributors, 18 U.S.C.A. §§ 2(b),i 
1001; )1 C.F.R. 5 104.8(e). ^

■I. C rim inal Law ©=5U( I ) 1ijr
Statute providing for one who willfully, | 

causes an act tn Im done by number to be 
punishable as principal does nnt limit by 
its term s the purticuhu- means by which)?' 
the defendant may “cause" another to 
commit tbe aet, nor the degree ol'permissl- 
lile "iittenmition" between these two peo­
ple’s act ions. 18 IJ.N.C.A. 5 2(h).

5. C onstitu tional L a w o .x jts )  
Fraud ©=(>8 .10(1) v’rtl

i i

Overbreadth principles were not vio-j 
laled by use of statute providing for per­
son who willfully causes acl to lie done toj 
he punishable ns principal and statute pro­
scribing making nf false statements to fed­
eral agency to prosecute defendant who 
allegedly arranged for othei-s to make im­
proper political contributions for her immi­
gration clients and nnnprnlit organization,- , 
thereby resulting in submission of false •' 
repoi-ts by politicnl committees to Federal y 
Election' Commission, given absence of- 
showing nf what protected activity could: 
be chilled by statu tes’ application to defen 
danl’s ease. U.S.C.A. Const.Amend. 1; 18 '($) 
U.S.C.A. §5 2 (b), 1001 . ■’< :>#■

it'*6 . F raud ©=08.1011)
Provision of Federal Election Cam- $ r i  

paign Act .(FECA) requiring political com­
mittees lo (lie periodic reports identifying, 
persons who made contributions sought -7 
identification of true source of contribu^^ 
tion, not person in whose name muney wasj' 
given, and therefore political committee1̂  
reports that reflected names of conduits; £ 
through whom defendant allegedly ar­
ranged to have contributions made, rather 7 
than names of those who actually paid'.<

P

(I.S.
ClleaalUt F 111

Snionsy contributed, were nut "literally 
tjriie” for purposes of prosecution for cnus- 
Jjjjg false statem ents to be made tn Federal 
BElection Commission. Federal Election 
fckmpaign Aet or 1*171, §5 30l(8)(Al(l). 
304(b)(3 ), 315(a)(8), 320, us amended, 2 

5U.S.C.A. §§ 43H,31(A)(1), -I34(bi(:i),
S 4418(a)(8) , -1111'; 18 U.S.C.A. §5 2(1)), looi.

£ 7 ,  Fraud ©=liS.lll(l>

Safe harbor provision of Federal Elec­
tion Campaign Act (FECAi, treating as in 
compliance reports submitted by pnlilieal 
committee for which treasurer shewed 
best efforts to obtain required information, 
did not apply I" protect from prosecution, 
under statute proscribing making uf false 
statements to federal agency, ilrl'cniliiiil 
who allegedly caused others to make con­
tributions fur her immigration clients ami 
nonprofit organization, thereby causing po­
litical committees to submit reports incor­
rectly identifying contribution sources. 
Federal Election Campaign Act of 11)71,
5 302(i), as amended. 2 U.S.C.A. § 432(1); 
18 U.S.C.A. §5 2(b), 1111)1.

8. Fraud e=t>8.10(1 >

As with provisions of Federal Election 
Campaign Act (FECA) requiring political 
committees to file periodic reports identi- 

• lying contribution sources, forms used by 
Federal Election Commission (FEC) 
sought identification of actual source nf 
money contributed, ami not persons In 
whose name contributions were made, and 

> therefore forms did not provide basis for 
treating as "literally true" forms filed by 
political committees to which defendant al­
legedly arranged rnutriliutinos to lie made 
through conduits on behalf of nonprulU 
corporation und immigration clients, so as 
to preclude defendant's prosecution for 
causing false statem ents tn lie made to 
PEC. Federal Election Campaign Acl nf 
1971, 55 30l(8)(A)(i>, 304(b)(3). 315(a)(8), 
320- as amended, 2 U.S.C.A. 
55 43l(8)(A)(i), 434(b)(3), 4 lla(a)(8 ), 44If; 
18 U.S.C.A. 55 2(li), 11X11.

v. HSIA 5 l * j
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D. C onstitutional Enw ©=81.3(7.1)

Election* ©=328(1)

Free exercise clnims asserted by de­
fendant on behalf of religious nonprofit 
corporation and ils members did not estab­
lish legal delicioncy in indictment, but 
rather a t must provided basis for defense, 
with respect to charges tlial defendant 
caused false statem ents to lie made tn 
Federal Election Commission when she a r­
ranged for conduits to make political eon- 
Irilmtiims for corporation, which was 
barred from making such cunlrihutimis. 
Federal Election Campaign Act of 1971, 
5 3111(01, as umemlcil, 2 U.S.C.A. 
5 -111 liial; IS I'.S.C.A, 55 2ild. IHIU; 2d 
U.S.C.A. 5 fiilltlucl).

III. ConsliUillmml latw C=>!lll.l( 1,21

Electionsc=328( I)

Defendant’s alleged conduct in solicit­
ing conduit contributions to political com­
mittees and nominal "contributions" from 
conduits themselves was not protected ac­
tivity under free speech principles, and 
therefore First Amendment did not man­
date dismissal of indictment charging de­
fendant wiili causing political committees 
to make false statem ents to Federal Elec­
tion Commission. U.S.C.A. Const.Amend.
I; 18 U.S.C.A. §5 2(b), 1001.

11. Elections ©=317.4

Federal Election Campaign Act 
(FECA) did not effect pro lanto repeal of 
general criminal statutes proscribing mak­
ing of false statem ents lo federal agency 
and making person causing act to he done 
punishable as principal. Federal Election 
Campaign Act of 1071, 5 301 el .-oq . a.- 
amended, 2 U.S.C.A. § -131 ut seq.; 18 
U.S.C.A.55 2(h), 1001.

12. S ta tu tes <2=158

There is a presumption against repeal 
hy implication, and therefore Court or Ap­
peals will mil find repeal absent d e a r and 
manifest evidence that it was intended.
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l-I. Crim inal Lmv c=>nc>:i(8>

Refusal tn dismiss cunspii'tioy charge 
was not llnal decision lor purposes of ap­
pellate review. 2.H U.S.C.A. 5 121H.

IL  Crim inal Law <S= 1023(81

Defendant's First Amendment rights 
of free speech and free exercise of religion 
did not convey right to avoid trial on 
charge of conspiracy tn defraud Federal 
Flection Commission (FEC) and Immigra­
tion and Naturalization Service tINS), 
based on alleged scheme to solicit illegal 
political contributions on behalf of religions 
nonprofit organization, so ns tn make order 
refusing tn dismiss charge immediately ap­
pealable timler collateral order doctrine. 
U.S.C.A. Const.Amend. I: IS U.S.C.A.
S -171: 2.S U.S.C.A. $ 12*11.

15. C rim inal Law e=>|t)2:tt:i)

To quality as a linal. appealable collat­
eral order, tin* order must, among other 
things, lie effectively imreviewablc on ap­
peal from a lioal judgment; that is. it must 
Involve an asserted light the legal and 
practical value of which would he de­
stroyed if it were not vindicated before 
trial. 2S U.S.C.A, S 12!)!.

Hi. Crim inal Law c=> 1023(3)

Court of Appeals applies the collateral 
order ductiine with the utmost strictness 
in criminal cases. 28 U.S.C.A. § 1291,

17. C rim inal Law ©=>113l( 10)

Refusal to dismiss charge of conspira-

Nnncy i.uipie and Itangelcy Wallace ar V- 
gued the cause and Hied tlie Iniefs f0&  
nppelleu/eniss-appellant.

Iteid H. Woingarlcn, William T. Hassle 
and Brian M. Ilelierlig were on the brf' 
for amicus curiae Yali Lin Trie. i

'H":

■Vt:-

Before; WILLIAMS, ROGERS and 
TATEL. Circuit .Imigcs.

•
Opinion for the Cmirl lilod hy Circuit 

.bulge STEPH EN  F. WILLIAMS.

Concurring opinion filed hy Circuit 
Judge ROOKRS.

STEPHEN F. WILLIAMS, Circuit 
Judge:

A six-count indictment charged Maria 
Hsia with various nllWiscs deriving from a 
sehenie to solicit illegal pulitieal .-onlribu- 
limis and disguise llipin as lawfi I ones.'' 
llsin filed numerous mol inns to dismiss.: 
The district court denied tlie motions as to!-'-. 
Count One—conspiracy to defraud the* 
Federal Election Commission ("FEC") and 
the Immigration and Naturalization Ser-1 , 
vice H N S ")—hut dismissed Counts Two 
through Six—causing false statem ents to 
he made to FEC. 2d F.Supp.'Jd :):i,,'18-17.' 
52-lid (D.D.C.IOIW): 2d F.Supp.2d (i-'l, M - •: 
115 (D.D.C.BHW). The Uniled Slates ap­
peals this dismissal; we reverse. Hsia 
cross-appeals the refusal to dismiss Count, 
One; we dismiss the appeal for lack olj ,]£* 
appellate jurisdiction.

• ♦ » "\‘S
I;

ey to defraud Federal Election Commis­
sion (FEC) and Immigration and Natural­
ization Service (INS) was nol immediately 
appealable under pendent jurisdiction.

Appeals from the United States District 
Court for the District of Columbia (No. 
!)8cr00057-01).

Elizabeth D. Collery, Attorney. U.S. De­
partm ent of Justice, argued tlie cause for 
appollnnt/cross-uppellce. With her on the 
briefs was Eric L. Yaffe. Trial Attorney.

Tlie International Buddhist Progress So-, 
cioty ("IBPS"), one of Hsia's alleged co-, 
conspirators and operator of the Hsi Ltd..’ 
Temple in Hacienda Heights. California, is. 
a tax-exempt religious organization incortU-'' 
pornted in California. The Federal Elec~. 
lion Campaign Act ("FECA") forbids such 
a corporation from making contributions to; 
federal election campaigns, 2 U.S.tJy 
§ 4410(a); the tux code bars participation' 
in political campaigns whether they are* 
federal or not, 2(5 U.S.C. § 501(b)(3). .-;pra

Hsia herself is an immigration consuK 
tant in the Los Angeles area. The indicti

c u t i t* ,  i m 1 
• ent alleges a series of actions taken li.v 
'berami her co-conspirators to funnel mon- 
jy from IBPS through straw contributors 
joto various campaigns. Hsia would either 
find and solicit individuals to serve as nom- 
inal contributors, see Indictment HI! 32. 35, 
38 40(lilt), 'lO(ii), or ask IBPS to tin so, see 
y.’n  17,1!). 23. 215. 28, 33. 35. Illth). I()tk), 
40<n), <I0((|). JOltl, *10(7.). -111(1*0 . Illtgg). 
(She sonietinies employed herself us such it 

. • contributor. See id. tiH 15, 30. 38. Illijjl.)
When IBPS complied with such a ro- 

- quest—ollcn employing people associated 
with the Temple us nominal contributors, 
see id. H 13(b)—Hsia sometimes forwarded 
the checks to tlie campaign. See id. 111123, 
33, 38, lOfkk). All nominal ciintrihutois, 
whether solicited b.v llsin o r by llll'S , 
were reimbursed in full by l l l l ’S from its 
cuijM'ate Rinds. See id . H1I 17. Ill, 23. 2-1. 
2ti. 28, 30, 32, 33, 35, 30. 10(g). lOtil. Mil). 
4IHo), 101 r), 10(11). IlK.x). -IIKilil), lllld.ll. 
40(11). Tlie individuals thus simply served 
as conduits I'm* IHPS's money.

Hsia also allegedly used conduits to fun­
nel money from two of her immigration 
clients—Hsieh San Yob and Zlu* Xu'—to 
the Clintoiv'Gurc '!)(> Primary Cnnimilloe. 
Inc. ("Clililon/Uoi'C '1)0"). In these in­
stances she instructed others to solicit the 
straw donors but conveyed tin* checks to 
the committee herself. See Indictment 
H  47-19; Bill of Particulars at 14-10.

Count One charges that the actions in­
volving IBPS constituted a conspiracy to 
defraud the United States, specifically the 
FEC and INS, in violation nf 18 U.S.C.
5 371. See Indictment H 10. Counts Two 
through Six charge that Hsia, by means of 
her conduit contribution schemes, willfully 
caused certain recipients of such contribu­
tions—Clinton/Gore '!)(!, the Democratic

)• Ms. Xu was apparently a foreign national 
barred fioni making contributions hy 2 O 5 C § 44lc.

L This is llic current (oim of § 1001. which 
applies only to Count Sts. Counts Two 
through Five, alleging acts occurring helure 
this current language went into cflecl, charge 
violations ol the previous version of 5 1001. 
That stated: "Whoever, in any matter within

117 II* c c„. IHH
National Ciiminilico, and Tin* Friends of 
Patrick J. Kennedy '!)ti—to make false 
statements to the FEC  in violation of 18 
U.S.C. §5 2 and 1001: these recipients 
filed rc|Hirts listing the conduit contribu­
tions ns being from their nominnl sources, 
although the true source was either IBPS, 
Mr. Yeli, or Ms. Xtt. See Indictment
Illl 13. 4(1. 411. 52. 55; Bill of Particulars al 
l-l-Hi.

♦ ♦ •

Counts Two through Six nre based on 18 
U.S.C. S5 2(h), lDOIIa):

Whoever willfully causes an act to he 
done w hich if directly performed by him 
or another would lie an offense against 
the United Stales, is punishable as a 
principal.

IN U.S.C. ii 21b).
|W|hoever, in any m utter within the Ju r­
isdiction of tin* executive, legislative, or 
judicial branch nf the Unvcruuicnl of the 
United Stales, knowingly and willfully -

(2) makes any materially false, ficti­
tious. or fraudulent statem ent n r rep­
resentation .. 

shall lie lined under this title or impris­
oned not more than 5 years, nr both. 

/(/. 5 1001(a).1
The most orderly fashion for addressing 

the district coart's decision is hy the ele­
ments of willfulness, causation, and false­
ness, with respect to all of which it found 
deficiencies.
"Willfully"

| l )  According to tlie district court, tlie 
word “willfully" in § 2(h) requires the gov­
ernment to show that Hsia knew that her 
conduct was unlawful. 24 F.Supp.2d nt (52

llic jurisdiction nl any department oi agency 
ol the United Slates knowingly nnd willfully 
. . .  makes any (also, fictitious nr fraudulent 
statements or representations . shall In- 
lined under (Iris title or imprisoned not nunc 
Ilian live years, or both." The ddleiencrs 
between the versions arc not relevant lo this 
case, and we will refer to tlie uirrem § 1001



w

Illl r r .iu .K .t l ,  u i- .ro i tl  I J(. .’til SHItll-IS

II. 32; 21 F.Stipp.2d W. 21 ID.D.C.199.S) 
(original decision nn this issue); see also 
United Staten »*. Trie, 21 F.Supp.2d 7, 14- 
lii (D.D.C.199H).'’ Believing that the 
charges here required an unconventional 
und extreme interpretation of §§ 2(b) and 
1001. the court round (hat Hsia could not 
have known that her conduct would fall 
within their grasp.

Although we find no material novelty in 
the government's reading of the statutes 
(see below), our decision on whether the 
element of willfulness is adci|uulcl,v alleged 
does not turn on this point. We believe 
that the government need not prove that 
Hsia knew her acts to be unlawful; the 
(|uestion whether she could in fact have 
hail such knowledge is therefore irrole-
Mlllt.

121 Tho natural reading of 55 2(h) ami 
Pldl is this: the government may show 
mens rea simply hy proof (1) that the 
defendant kngtv that the statem ents to he 
made were false 'tho  men:, r  a fnr the 
underlying offense-I) lOlli’ and (2) that 
the defendant intentionally caused such 
statem ents to he made hy another (the 
additional mens rea for i  2(b)). See Unit­
ed Staten v. Gabriel, 125 F.3d 8!), 101 (2d 
Cir. 19117). The district court, like tin1 
Third Circuit in United Staten e. Oman,
20 F.:ltl 5lit) ('id Cir.1994), relied on Rntzlaf 
e. United Staten. 510 U.S. 1115. 1U S.Ct. 
655, 126 I,.Ed.2d 615 (1994). for its con­
trary result. But this extends Rntzlaf too 
far: thnt case did not universalize a broad 
reading of "willfully" and thus overturn 
the general rule that ignorance of the law 
is no excuse. Ralzlaf found a knowledge- 
nf-ciiminality requirement in a statute that 
independently required the acl at issue to 
he "for the purpose of evading" various 
reporting requirements; reading “willfully 
violating" there as only requiring intention 
would have made it  surplusage. Id. at

139-11. In this case, no such problei 
exists. We find Rutzlafa narrow excel 
tinn inapplicable und adopt the natu 
reading of mens rea above. According!^ 
nothing in the indictment's allegations i 
trudicls the government’s capacity i.£ 
prove the statutorily required mens

. . . ,  ..Causes

13| it is not entirely clear what defects’- 
tlie district court found in the govern?; 
meat’s theory of causation. The initial' 
objection—that "a check is not u stated ,r,'« 
ment," 24 F.Supp.2d at 62-63—appears'-,.^ 
not only incorrect (llie cases indicate, SpTgi 
most, tlial a check does not assert that it 
will not bounce) Imt irrelevant. Tlie false 

atements here are tlie political commit­
tees' reports identifying certain listed i 
names as sources of specific conl dilutions; 
llie names on the checks, together witli tlii> ^da 
rest of the alleged conduit contribution' 
scheme, could have "caused" these falre, 
statem ents to he made whether or not the^.. 
checks were themselves statem ents of any- -•’t? 
tiling. But the district court seems also to ;;j 
have had a more general objection—that' f  
llie causal link between lisia’s conduct and 
the making of false statem ents was loo *"1 
"ultenuateil." Id. a t 61-62.

141 Section 2th) docs not, nf course,1 %

3. Allhough llic district judge appeared 10 at- 
iributc this knuwlcdgc ol crimlnalilv require- 
meol lo § 1001 s "knowingly and willfully" 
language. >i must. it il exists al all lie a gloss 
nl "willtiills" io i) 2lbt no cnurl adopting 
suih a leipmeoieoi lias qiiiistiiiiH'd ills- lulr

limit hv its terms the particular means by*, 
which the defendant may "cause" another’.' 
to commit the aet, nor the degree of per-, 
missihle “attenuation" between these two, 
people's actions. Cf„ e.g., United States i'.| 
IV'es/ Indies Transp., Inc., 127 F.3d 299,
307 (3d Cir.1997) (defendant may he prose-, 
cuted under S§ 2(b) and 1001 even if peoy ygj 
pie who actually made false statem ents arc, '-I 
not criminally liable). The mens rea ele­
ment of the statute provides an outer limit,!-: 
on the latter, for a weak or implausible^ 
causal link would make it more difficult to

dial knowledge of criminality need not be.!j |  
shown in direct § 1001 prosecutions. See'5  
Uiaiol Sitnes v. Canaa, 20 F 3d 560. 567-68 
(3d Cir 1904) (analyzing issue as § 2(b) re­
quirement)

U.S.
Cllt at 176 r.3d

jve that tlie dclemlunt brought the ef-
about "willfully."

frflor is tlie general scheme of the indiet- 
jftnt novel: the application nf § 2(b) to a 

■Andult contribution scheme has been sev- 
qu-ai limes uplield. See Cumin, 2(1 F.3d 
‘660; United Staten e. Hopkinn. 916 F.2d 
207 (Sth Cir. 1991)); Gala ml p. United 

I States. 903 F.2d 1247 (illli Cir.19911); ef.
' United Staten a. Venn inn. 168 U.S. 63, 68- 
'•76, 10-1 S.CT. 2936. 82 U.Erl.lM 53 (19.8-1) 

$■ (} 1001 convlcliun reqiiiivs no proof that 
defendant was aware ol' any federal agency 
Jurisdiction). In those eases, defeiiihuils 

y were convicted umler SS 2(h) and 1001 for 
employing such ii scheme to conceal their 
own cnntrihiilions: ilicy hail Ihtunl nominal 
donors, laid these conduits make payments 
to a committee, ami reinihnrseil them. 
Here, the money was not IIsin's: it be­
longed instead to her immigration clients 
or to her co-conspirator 1 HI’S. Hut llsin 

, arranged—directly or indirectly—for the 
conduits to do their part. That she did 
this to channel nthern' monr / does not help 
her. As FEC regulations direct commit­
tees to report "any contribution made hy 
check, money order, o r other written In­
strument" “as a contribution hy the last 
person signing the instrument” "|a|lisent 
evidence tn the contrary," 11 CFIt 
5 101.8(c), the simple interposition of con­
duits lo sign the checks is certainly enough 
to "cause" a committee to make false sta te­
ments in its report. The Indictment and 
bill of particulars straightforwardly lay out 
the government's account of Hsia's affir­
mative steps toward that result.

151 Invocation of the due process 
clause or the First Amendment does not 
change tlie analysis, at least for review of 
the indictment. As tlie case fits comfort­
ably within the clear and previously ac- 

[- cepted scope of §§ 2(b) and 101)1, there is 
ho question of notice or vagueness. /\s for 
overbreadtli, we /lo not understand how it 
m>ght apply here. There is no suggestion 
that the statu tes are facially invalid. 
While the absence of nny claim that Hsia's 
activity was itself constitutionally protect-

v. IISIA 523
51) IOC. Cir. 19991

ed is consonant with tlie general form of 
uverhreiiiHh standing, see Ruard of 7 rust- 
een f. Fox, -192 U.S. -169, 484, 109 S.Ct. 
3028, 106 L.Ed.2d 388 (1989), neither llsin 
nor the district court ever specified just 
what protected activity could he chilled hy 
the application of §§ 2(h) nnd 1001 to this 
case. "Overhreudth" appears, a t bottom, 
to have been another tag  for the court's 
concern that the indictment stretched 
§§ 2(b) and 1001 unreasonably far. We 
see no constitutional difficulty in use of tin* 
statutes against llie couiliict alleged here,

"False"

|fi| The final strand of the district 
c u r l '. ' reasoning was ils suggestion that 
the statem ents at issue were "literally 
true." 24 F.Supp.2d 33, 58.

FECA requires that political eonnaillees 
file periodic reports containing, among oili­
er tilings.

the identification of each—
(A) person . . .  who mnkes a contri­

bution to the reporting committee 
during the reporting period, whose 
contribution nr enntrihiitions have :m 
aggregate amount or value in excess 
of .filll) within the calendar year . . .  
together with the date and amount of 
any such contribution.

2 U.S.C. § 434(b)(3). "Contribution" is de­
fined. in relevant part, ns 

any gift, subscription, loan, advance, or 
deposit of money or anything nf value 
made hy any person for the purim.se of 
influencing any election for Federal of­
fice.

Id. § 43H8)(A)(i) FECA also provides 
that

For purposes of the limitations |on con­
tributions and expenditures) imposed hy 
this section, all contributions made hy a 
person, cither directly or indirectly, on 
hfhiiir of ii particular candidate, includ­
ing contributions which are in any way 
earmarked or otherwise directed 
through an intermediary or rnndiiit to 
such candidate, shall lie treated as eon-
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tributions I'rom .such person tu such can­
didate. The intermediary or conduit, 
shall report the original source and tho 
intended recipient of such contribution 
to the Commission and to the intended 
recipient.

Id. S -Hla(ullfi). Finally, FECA specifi­
cally stales:

No person shall malic a contribution in 
the name ol'another person nr knowing- 
ly permit his name to he used to cITnct 
such a contribution, and no person shall 
knowingly accept a contribution made by 
one person in the name of another per­
son.

hi. <i .Mir.
We are  convinced hy these latter pinvi- 

siuns that S l.illhltltl's demand lor ideuli- 
licalion id' the "person . . .  who makes a 
contribution" is mil a demand for a report 
on the person in whose name money is 
given; it refers lo the true source of the 
money. As the committees here did uoL 
report the true sources, their statements 
would appear to be false.

171 The district court, for the most 
part, appears to have agreed with this 
analysis. Sec 2) F.Supp.2d at 5!Mil). It 
determined, however, that FECA’s safe 
harbor provision, 2 U.S.C. § 432(i), con­
trolled the ease. That subsection, added 
live years after FECA's original enact­
ment, states;

When the treasurer of a political com­
mittee shows that best efforts have been 
used to obtain, maintain, and submit the 
information required by tin's Act for the 
political committee, any report or any 
records of such committee shall he con­
sidered in compliance with this Act.

Id. Because the indictment does not al­
lege tiiat the committee treasurers had 
any wrongful knowledge, the district court 
found, the statements in the reports must 
be considered FECA-compliant (and 
therefore nut false). 24 F.Supp.2d a t G0- 
Gl.

The argument assumes that this safe 
harbor does not merely provide an affir­

024

mative defense for Llie committee and 
officers but actually modifies the suhst 
live rcpor' g requirements of FEO 
Even if the provision wrought some bu'' 
Ktantive amendment, however, it could n- 
be so drastic as to aid Hsia here. Sectid 
■132(1) conditions its relief on tlie t r e a s u r ­
er's making "best efforts" to ascertain tk*."'* 
necessary information, and FEC has'': 
spoiled such efforts out in II (.’F it § 101,7$  
But not even Hsia argues that the secUogt’’' 
would shield a treasurer who went through,> 
the motions of the "hast efforts" and then o 
submitted information contrary to facts 
known to her. Thus, if the act nf filing thari? 1 
report with conduits listed as contributors'. S s  
were “directly performed by" llsin, 18 
U.S.C. S 2th), her actual knowledge offal., 
sil.v—required to lie shown anyway— 
would make the statem ents culpable re­
gardless of any ritualistie performance of. 
“best efforts."

lit any event, we find no substantive \T  
modification. The statu te allows the safe ,M 
harbor only when tlie treasurer "shows"' ft. 
tlie use of best efforts, suggesting that the 
provision only applies to a proceeding C 
against the committee itself or one in a 
position to make such efforts on tlie com-' 
mitiee’s behalf. 2 U.S.C. 5 132(1). Fur 
ther. there remains no qualifying language 
in the actual reporting requirements, and 'J:r 
indeed 15 -I32{i) refers to "tlie information' V;'v 
required by this Aet.” Id. Flnidly, it vy 
would make no sense for Congress to allow( 
treasurers to rely on the provision of lnfor-( y, 
motion hy others while at tlie same time 3]^  
giving others a virtual carte blanche to \V* 
provide inaccurate information. We be- 'ijj 
Hove § -132(0 does not benefit those n o t '^  
associated with the committee nt issue, ‘-ift

(8 ) On appeal, amicus Yah Lin ("Char-t 
lie") Trie presents an alternate theory of" 
truth. Trie relies on the FEC  forms' 
themselves, claiming that they did not re -'. 
quest identification of the actual source of Cm 
the money. This argument might make'jjjg-: 
some sense if the forms employed terms' 
other than those of the statute itself, but

m

U.S. V. IISIA ,r)25
Cllrin 17* FJd 317 tll.C.CIr. I)«l

jj,gy do not- Schedule A—the list of 
mcs at issue—is simply an itemized list 
"Contributions (other than loans) From 

in Individuals/Persons Other Than I’oliti- 
Committees." This, like the rest nf the 

'iorm, simply echoes and implements the 
-■Ungvmpo of S 434(b)—a subsection which, 

wc have nolcil above, requires that the 
*  jrue  source of money be reported.

.’’'W e thus reject all arguments that the 
’̂statements alleged in the indictment were 

'SU’-t- “literally true. 1

SVvI; ’ Although Hsia eniieliisurily reslates the 
*' theories adopted hy Ihe dial riel court, 

most nf her briefs are devoted tu alternate 
jj'jj, theories for affirming the dismissal.

, [9, BH Hsia’s initial claims are all of
First Amendment protection. Her free 

>*. exercise arguinenLs (asserted nn behalf of 
IBPS and its members) we can dismiss

5. Immediately: these a re—til inns I—a basis 
y-i for a defense a t trial, not a legal deficiency 

^ . ! In the indictment. Her free speech argn- 
mcnt appears to he this: siner Hsia was 
simply soliciting political cimtrilmlions, her 
actions liere were pnitccted speech; thefe- 
fore the indictment must be subject to 

$5 i  strict scrutiny,

This misframes the issue. The only so­
licitations alleged are those o f conduit con- 

■"?. tributlons and of nominal "contributions"
i  front the conduits themselves. Neither is

protected. FECA’s reporting require­
ments were upheld by the Supreme Court.

‘i See Buckley v. Video. -124 U.S. I, Gl)-fi8 , 9(5
J  S.CL G12, 4G L.Ed.2d (159 (l!)7fi). Hsia has

J F ;  not suggested any plausible grounds for a
" right to tam per with these reports, Cf.,
:,f e.g., Goland. D03 F.2d at 1258 (rejecting as
\  frivolous defendant’s asserted right to eon-

tribute anonymously via conduits).

4. We also reject Trie's coniemfnit, based on 
u i his same theory. that die cuunis must lie 
•; dismissed because Ihe FEC lorms were "fun­

damentally ambiguous." Read in eniitexl. die 
forms have 110 such defecl

(111 Finally, tam ing to Hsia's argu­
ment that FECA constitutes a pro tnntn 
repeal of §3 2 nnd 11)01 , we agree wilh the 
district court that it does not.

[121 We work In these eases under a 
presumption against repeal hy implication. 
In lluitcd Stolen r. Hmini'11, 172 F.2d illll 
(D.C.Cir.I!>S5), rejecting an argument that 
the financial disclosure requirem ents nf 
Ihe Ethics in (Im em inent Act effected a 
pro tnntn repeal or 5 1001, we said that 
the presumption rests on the view "that 
Congress lcpislnte|s| with know ledge of 
former related statutes, . . .  and will ex­
pressly designate the provisions whose ap­
plication il wishes to suspend, ra ther Ilian 
leave lliai roiiseqili'iiee lo the uiieeriaiulies 
of implication coinpotaideil hy Ihe vagaries 
of judicial rnlistrilrlioll." III. al Oil 15 
(internal quotation omit ted I. Thus we will 
not find repeal absent "clear and manifest" 
evidence that il was intended. Id. a t 1117-
18.

Hsia presents no evidence of this sort. 
Instead, she relies on our decision in Galli- 0110 e. I'oiled Sintra I’onlnl Seerin.'. Kill 
F.2d 1:102 (D.C.Cir. 10881. There the P iet- 
al Service, exercising its administrative 
power miller the general postal fraud pro­
visions of 30 U.S.C. § 81)05, had attacked 
us misleading the name and disclaimers on 
11 solicitation for political contributions. 
To the rxtent FECA set out standards for 
these dem ents of such a solicitation, we 
held, it displaced the Service's authority 
under § 3005.

Hsia reads the case broadly, as indicat­
ing that FECA generally displaces more 
general statutes. Like the district court, 
we disagree. Galliano concerned the rel 
alive scope of jurisdiction for two adminis­
trative agencies—FE C  and the Postal 
Service. The Department of Justice's au ­
thority tn enforce general criminal s ta t­
utes Is quite different.1
J. (jtlllinnn did mil purport lo divllilh lliv lung 

recognized rule dial llic power ol lliv Dvpaii 
mem 10 provcinic criminal violations iv nol 
displaced merely by (he tail ol a mine In­
cused later enactment, see lloiiirn. 772 F 2d 
al 945-'l6 Idling cases)--a roioll.nv in die
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Unlike the Postal Service, the Depart- 848, 855 (Kill) 0 .1 9 9 2 ) (limling tk

ment of Justice has no authority to develop "unique cunlluencc of factors" made Fit
suhstantive standards of its own. As a Amendment-based collateral appeal
criminal enforcer, it brings cases in federal missihle). We apply llu: collateral ordei
court, where judges interpret the underly- doctrine "with the utmost strictness!!
mg statutes without deference to the Dc- criminal cases,” Fltinayuii v. United^
partmcnt. See Cmndnn v. United State*. Staten. 485 U.S. 259, 2115, KM S.Ct. 105i ;$ j
•l!l*l U.S. 152, 177-78, 110 S.Ct. UJI7. 108 7!) l,.Ed.2d 288 (1084); any rule allowing^
LEd.2d 1.12 (1 !)!><)) (Scalia, J.. concurring), immediate appeals lor defendants atlvane- $5
I here is, therefore, no risk that Congress ingsom c First Amendment reason why an •
might have empowered two bodies to pro- indictment should he dismissed would ex*L
mulgatc conflicting substantive stan- pose a vast array nf criminal trials tj vj
dards—a result that Galliano presumed interruption.
Congress would seek to avoid. We thus V.1
rely on our general requirement uf clear 1171 Hsia alternatively asserts pendent
evidence and find no repeal. Jurisdiction. But in dictum in Abney u vS-S

• * » United Slaton. Ml U.S. 851, 97 .S.Ct. 203-1,
1131 On linlh statutory and I",si l-.Kd.2d 851 (P.I77I, die Supreme Court 

Amendment grounds, Hsia cross-appeals appeared to role out such a theory:
Hie district court's refusal lo dismiss ('mint In determining that Ihe courts of ap-
(hie (conspiracy). On its face, of course, peals may exercise jurisdiction over an
litis refusal is plainly not a "linal decision" appeal IVom a pretrial order denying a/*
over which 28 U.S.C. S 1201 gives us juris- motion to dismiss un indictment on dou- .:■«}
diction. Hsia nevertheless suggests two hie jeopardy grounds, we, of course, do ‘
grounds for appellate jurisdiction: the col- not hold that other claims cuntained in ’fA'il

US. v. HSIA
Cllru) 17* l-Mit 317 tn.C Cir. 17331

527

lateral order doctrine and pendent appel­
late jurisdiction. We reject both.

the motion to dismiss are immediately 
appealable as well—  [Slueh claims 
are appealable if, and only if, they too[11-151 To qualify as a final collateral 

order appealable under § 1291, (lie order
al issue must, among other things, "be CH|’ll,m 1,111,0 rule. Any
effectively unreviewable on appeal finm a ot,ler 'muW L,ncuu'"'Ke « * P M  
final judgm ent," Cookes & Lybmnd r. f,'mlllnls ,u st‘L,|f « * »  of- " r M
Livesay, 437 U.S. 483, 458. 98 S.Ct. 2454 fnvolous <lo" ,,le claims in order .Wl
bl lv.Ed.2d 351 (1978)—that is. it must to l,ri,lf? 'nore scrimls' but otherwise
involve "an asserted right the legal and nom.ppoalnhle questions lo the a tten tion^
practical value of which would be do- ol ll,e cou,ts of a |’>’oals l>rior t0 convio'.^
stroyed if it were not vindicated before tlon an<* sentcnce-
trial." United States r. MacDnnatd. 435 Id. at 552-53. Though the statement 
U.S. 850, 880, 98 S.Ct. 1547, 58 L.Ed.2d 18 only dictum, wc think it right to take it?
11978). Hsia's asserted rights—principally literally, at least.as to defendants' attempt-' 
free speech and free exercise—do not so cd appeals. Cf. United Slates u Zafiraf^ 
qualify. Unlike congressional Speech or 945 F.2d 881, 385 (7th Cir. 1991) (suggest- 
Debate immunity, see Helstonki v. Men- ing that pendent appellate jurisdiction may? 
nut: 442 U.S. 500, 99 S.Ct. 2445, 81 allow government to challenge, at lime ofj 
L.Ed.2d 30 (1979), for example, they are an interlocutory appeal authorized by? 
not rights to avoid trial altogether. But § 3731, grant of severance to multiple defy 
see United States v. P.H.E.. Inc., 985 F.2d fendnnts). An even partly open door could j

rule that where various criminal prohibitions 114. 123-24, 99 S.Cl. 2198. 60 l-.Ed 2d 755\
intersect, a prosecutor may choose among (1979).
diem, see United States v. Bti'ldtelder. 442 U S

ible defendants to nchlcv« untoward ilo- 
by coupling extra claims with a weak 

tcrlocutory appeal, and thus would give 
gm ail Incentive to raise weak claims 
fore the trial court nn issues allowing 

tcrlocutory appeals; even where the In- 
.tcrlocutory appeal is hrmighl liv the gnv- 

r  emment. ns here, we see nn reason tu give 
t t e  defemlunt ii windfall opportunity to 

delay proceedings via cross-appeal.
w

\J...

few.

' ' \ve reverse Ihe d'strict rmirt's dismissal 
ôf Counts Two through Six, dismiss Hsia's 
cross-appeal for lack of jurisdiction, and 

'■ remand the cast for proceedings consis­
tent with this opinion.

Sa onion'll.

ItOUERS, Circuit Judge, rnnciirring:

I join the court in reversing dismissal of 
r counts two through six, and remanding the 

case Tor trial. Our remand order means 
Hint any appellate disposition nf count one 
could not resolve tlie entire ease on appeal. 
Absent such an efficiency ground for re­
view, nr any other compelling reason to act 
now rather than after trial, I here is no 
basis for exercising pendent appellate ju r ­
isdiction over Hsia's challenges to count 
one. Tlie court therefore need not decide 
whether and under what conditions a court 
may exercise pendent jurisdiction over in­
terlocutory appeals in criminal cases that 
may arise in the future. Consequently, 
the court's dictum purporting lo liar such 
jurisdiction over claims raised hy defen­
dants is unnecessarily broad.

' Hsia's pendent appellate jurisdiction 
claim would fail even under the standards 
applicable to civil cases. Addressing her 
challenges tn count one now would not 
dispose of the ease, sec Jungi/uist v. 
Sheikli Sultan Bin Khalifa Al Nnhtjan, 
115 F.3d 1020, 1028-27 (D.C.Cir. 1997). and 
there is nothing in the record to suggest 
that her cross-appeal is one of those “rare 
exceptions” where "substantial consider­
ations of fairness or efficiency" justify ex­
ercising pendent jurisdiction. Gildn

Man. Inc. u. Wildwood E'remne, for,, 85 
F.3d 875, 878-7!) (D.C.Cir. 1998). Our re­
mand of counts two through six demon­
strates, moreover, tlm t tlie issues on cross­
appeal arc not so "inextricably inter­
twined" with those of llie jurisdictionnlly 
proper appeal th a t "review of the former 

• . . .  |is | necessary to ensure meaningful 
review of the Inller." Sinint r. Chnmhen 
County Couth. 514 U.S. 35. 51. 115 S.Ct. 
1203, 131 L.Ed.2d till (I905). In short, 
llsia has not advanced a compelling reason 
In review count one before Irial.

lienee, the court bus no ncciisiiin lo de­
cide whether cxereislng pendent appellate 
jurisdiction over a criminal defendant's 
claim may in sonic rircinnslaiices he up- 
priipriute. Contrary lo the rnnrl's sugges­
tion, the Supreme ('m ill lias not foreclosed 
sneli jurisdiction. The rnurl relics on dic­
tum frmii Alnti y c. United Stolen, 131 U.S. 
851, 882-83. 97 S.Ct. 21)34, 52 I,.lid.2d linl 
(1977), that it reads to hold hy negative 
implication that pendent appellate jurisdic­
tion is nnt nviiiluhle over claims hy defen­
dants in criminal cases. See opinion at 13. 
The Supreme Court's subsequent decision 
in Swint suggests a less rigid civil-criminal 
distinction than this court attem pts (u ex­
tract from Abney. First, the Sieint Court 
did not characterize Abney as completely 
barring pendent appellate review in crimi­
nal cases, but ra th e r ns rejecting a rule 
"loosely allowing" such review. See Sieint. 
514 U.S. a t 49-50. Second, in Sieint, a 
civil case, the Court nntcd that Abney's 
reasoning applied in both civil and criminal 
contexts, hut went on lo permit al least 
some pendent jurisdiction in civil appeals. 
See id. This extension of Abney lo the 
civil context dons not automatically mean 
tlmt Swint likewise extends to the criminal 
context, hut suggests that the Abney dic­
tum may not he a sturdy foundation upon 
which to base a categorical limit In this 
court's appellate Jurisdiction.

All of the reasons offered hy the m ini lo 
deny pendent jurisdiction in criminal ap­
peals would also justify withholding sorb 
review over claims raised hy defendants in
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civil appeals. sac opinion at 13-11, and ye I 
review is available in civil cases if certain 
strict standards are satisfied. Sec, e.g., 
Swint, 514 U.S. a t 4l>-5(): Clinton v. 
Junes, 520 U.S. 081. 707 n. 41, 117 S.CL 
1035.137 L.Ed.2d 045 (1007): Gilda Man. 
85 F.3d a t 078. While these standards 
may apply more stringently in criminal 
eases, ct'. United States v. Rostenkowski, 
50 F.3d 12'Jl, 1301 (D.C.Cir. 1905). iL is not 
clear that criminal appeals are so funda­
mentally different from civil appeals th a t a 
safety-valve to the finality requirement ap­
plies in one hut never in the other, nor 
th a t the asymmetric scheme posited hy the 
court, categorically foreclosing review only 
of defendants' claims, even when the gov­
ernm ent has also filed an interlocutory 
appeal, see opinion a t 520. necessarily fol­
lows.

Accordingly. I would dismiss Hsia’s 
cross-appeal on the relatively narrow 
grounds discussed above, and leave broad­
er questions for a  case that actually raises 
them.

ItECOltDING INDUSTRY ASSOCIA­
TION O F  AM ERICA, Petitioner,

v.

LIBRARIAN O F CONGRESS, 
Respondent.

Digital Cable R adio  Associates, 
ct al., Intervcnors.

No. 98-1263.

United S tates C ourt of Appeals, 
District of Columbia Circuit.

Argued March 19, 1999.

Decided May 21, 1999.

Petitioner, which hail been designated 
ole collection and disbursement agent for

copyright royalties from music se 
that transmitted digital audio ni' 
sought review of order from the Libr. 
of Congress that se t compulsory li- 
rate  anti imposed additional conditio, 
petitioner. Tlie Court of Appeals, Ha.. 
Edwards, Chief Judge, held that: (1); 
sonableness of rate established for comp* 
sorv license could he determined based/ 
four statutory objectives ra ther than nui 
Ret rates: (2) 0.5 percent royalty rate 
nnt contrary to relevant precedent: (3), 
hrarian hail authority to impose terms j# 
petitioner; hut (I) term s imposed by jj/-1 
lirarian on petitioner were nnt suppor®! 
hy evidence. ' Wl

Petition denied in part and granted in 
pari, ami case remanded.

1. Copyrights and Intellectual Properly' 
©=48.1

•' “I*
Copyright Act’s standard for judicial/! 

review of royalty rates established by L  
hrarian of Congress is exceptionally defer-.,, 
enlial, requiring the court to uphold a roy-A/ 
ally award if the Librarian has offered a v  
facially plausible explanation for it la; 
term s of the record evidence. 17 U.S.C.A. /f. 
55 114.802(g).

2. Copyrights and Intellectual Property
©=48.1 'if.

Copyright Act section governing 
termination nf rates for compulsory copy­
right licenses for subscription transmit-, 
sions of digital audio music did not require* 
use of m arket rates to guide determination 
of reasonableness, and interpretation 
section by Librarian of Congress as r „  
quiring determination of reasonableness, 
based on four statutory objectives was i 
sonable and thus entitled to deference — 
dor Chevron. 17 U.S.C.A. 55 
801(b). If

■i.t
3. Copyright) n n d  Intellectual Property

©=>48.1

Order of Librarian of Congress set" 
ling 5.5 percent royalty rate for computes

ItECOltDING INDUSTRY ASS'NOle 176 F.lit 3; 
Jiyright license for subscription trnns- 

>' -,jn3 of digital audio music was not 
jyjj-y to relevant precedent of former 
’Jrlght Royalty Tribunal, in violation of 

' ’-yright Act, as only Tribunal decisions 
'tw ere  relevant were those that applied 
''gristed statutory objectives, anti prior 

Islons did not require use of market 
i te s  to determine reasonableness of roy- 

17 U.S.C.A. 55 114,81)210).

"Copyrights and Intellectual Property 
V "\ ©=48.1

Librarian of Congress had authority 
tq.impose terms on agent for copyright 

'’owners- which was designated as sole col- 
jection and disbursement agent lor royal- 

s tics from music services I hat transmitted 
-ijdlgilal audio music, since Librarian had 
-. explicit authority to impose term s on enpy- 
o .right owners of sound recordings and enti­

ties performing sound recordings. IV 
--U.S.C.A.5 114(f)(1)(B).

Copyrights nnd In tellectual Properly
y ti .  ©=48.1

Terms imposed hy Librarian of Con- 
.. gress on sole collector of copyright royal- 
vj, lies from music services that transmitted 

digital audio music, including requirement 
rthat collector value each performance 

'equally when distributing royalties, in- 
■2. (tractions as to what costs collector could 

deduct from royalties, permission for inter- 
. ealcd parties to audit collector, and in- 
, .structions as to way in which collector had 
t ,(o deal wilh unknown copyright owners, 
^were not supported hy evidence, and thus 
|  .were arbitrary, even though Librarian ex­
p la in e d  terms, and some terms were paral­

lel to those imposed on services. 17 
U.S.C.A. § 114(f)(1)(B), 802(g): 37 C.F.R.
§ 260.2(d), 260.3(d), 200.6(b), 260.7.- r*

' • ( j - --------------

, r 0n Petition Tor Review of an Order from 
Ihe Librarian *f Congress.

f  ' Robert A. G arrett argued the cause for 
'Petitioner. With him on the briefs was 

•Cary H. Sherman. E ri- V Ruhel entered 
l&n appearance.

v. LIBRARIAN OF CONGRESS 529> III.C. Cir. 1393)
Murk W. Pcnnult, Attorney. U.S. De­

partment of Justice, argued tlie cause for 
respondent. With him nn tlie brief were 
Frank W. Hunger, Assistant Attorney 
General, and William Kanter, Deputy Di­
rector.

Bruce D. Sokler, Fernando R. Lagunr- 
dn, Joni Lupovitz and Jon L. Praed were 
on (lie brief for intervennrs.

Before: EDWARDS, Chief Judge, 
SEN TELI.E  and TATEL, Circuit Judges.

Opinion Tor the Court filed h.v Chief 
Judge HARRY T. EDWARDS.

IIAl’ RY T. EDWARDS. Chier Judge:

Under 5 I l-ltfl nf tlie Copyright Acl 
("Act"). 17 U.S.C. 55 101-1332, the Librar­
ian of Congress is charged with establish­
ing the rates and term s for compulsory 
licenses of certain subscription transmis­
sions of digitul audio music. In this first- 
ever proceeding under § II I ,  the Librari­
an determined that three music services 
subject to the term s of tlie license must 
pay till* Recording Industry Association of 
America (“RIAA") 0.5 percent nf llieir 
gross domestic residential revenues In ex­
change for the rigliL lo transmit digital 
audio music. The Librarian also imposed 
certain term s and conditions of operation 
on both RIAA nnd the music services. 
RIAA now challenges the 6.5 percent rale 
set hy the Librarian, claiming that it is too 
low. RiAA also challenges the additional 
conditions imposed hy the Librarian, it-  
conditions Imposed on RIAA in its capacity 
as the collection agent for copyright own­
ers.

The rate set by the Librarian survives 
challenge, because the Librarian's inter­
pretation nnd application of the statute are 
permissible and consistent with established 
law. We reject the additional comlil intis 
imposed hy the Librarian, however, fur 
want of support in the record. The peti­
tion for review is denied in part and g ran t­
ed in part, and the case is hereby remand­
ed.



Sec. 15.13.040. Contributions, expenditures and supplying of services to be reported.
(a) Except as provided in (g) o f this section, each candidate shall make a full report, upon 

a form prescribed by the commission, listing the date and amount of all expenditures made by the 
candidate, the total amount of all contributions, including all funds contributed by the candidate, 
and for all contributions in excess of $ 100 in the aggregate a year, the name, address, principal 
occupation, and employer of the contributor and the date and amount contributed by each 
contributor. The report shall be filed in accordance with AS 15.13.110 and shall be certified 
correct by the candidate or campaign treasurer.

(b) Each group shall make a full report upon a form prescribed by the commission, listing
( 1) the name and address of each officer and director;
(2) the aggregate amount of all contributions made to it; and, for all contributions 

in excess o f $100 in the aggregate a year, the name, address, principal occupation, and 
employer of the contributor, and the date and amount contributed by each contributor; and

(3) the date and amount of all contributions made by it and all expenditures made, 
incurred or authorized by it.

(c) The report required under (b) o f this section shall be filed in accordance with AS 
15.13.110 and shall be certified as correct by the group's treasurer.

(d) Every individual, person, or group making a contribution or expenditure shall make a 
full report, upon a form prescribed by the commission, of

( 1) contributions made to a candidate or group and expenditures made on behalf of 
a candidate or group

(A) as soon as the total contributions and expenditures to that candidate or
group reaches $500 in a year; and

(B) for all subsequent contributions and expenditures to that candidate or
group in a year whenever the total contributions and expenditures to that candidate or
group that have not been reported under this paragraph reaches $500;

(2) unless exempted from reporting by (h) of this section, any expenditure 
whatsoever for advertising in newspapers or other periodicals, on radio, or on television; or, 
for the publication, distribution, or circulation of brochures, flyers, or other campaign material 
for any candidate or ballot proposition or question.

(e) The report required under (d) of this section shall contain the name, address, principal 
occupation and employer of the individual filing the report, and an itemized list o f expenditures. 
The report shall be filed with the commission by the contributor no later than 10 days after the 
contribution or expenditure is made. A copy of the report shall be furnished to the candidate, 
campaign treasurer or deputy campaign treasurer at the time the contribution is made.

(f) During each year in which an election occurs, all businesses, persons, or groups that 
furnish any of the following services, facilities, or supplies to a candidate or group shall maintain a 
record of each transaction; newspapers, radio, television, advertising, advertising agency services, 
accounting, billboards, printing, secretarial, public opinion polls, or research and professional 
campaign consultation or management, media production or preparation, or computer services. 
Records of provision of services, facilities, or supplies shall be available for inspection by the 
commission.

(g) The provisions of (a) of this se ,tion do not apply if a candidate
( 1) indicates, on a form prescribed by the commission, an intent not to raise and 

not to expend more than $2,500 in seeking election to office, including both the primary and 
general elections;

(2) accepts contributions totaling not more than $2,500 in seeking election to



(3) makes expenditures totaling not more than $2,500 in seeking election to office, 
including both the primary and general elections.

(h) The provisions of (d)(2) of this section do not apply to one or more expenditures made 
by an individual acting independently of any group and independently of any other individual if the 
expenditures

(1) cumulatively do not exceed $250 during a calendar year; and
(2) are made only for billboards, signs, or printed material concerning a ballot 

proposition as that term is defined by AS 15.13.065(c).
(i) The permission of the owner of real or personal property to post political signs, 

including bumper stickers, or to use space for an event or to store campaign-related materials is 
not considered to be a contribution to a candidate under this chapter unless the owner customarily 
charges a fee or receives payment for that activity. The fact i..at the owner customarily charges a 
fee or receives payment for posting signs that are not political signs is not determinative of 
whether the owner customarily does so for political signs.

office, including both the primary and general elections; and

w



Sec. 15.13.400. Definitions.
In this chapter,

( 1) "candidate"
(A) means an individual who files for election to the state legislature, for 

governor, for lieutenant governor, for municipal office, for retention injudicial office, or 
for constitutional convention delegate, or who campaigns as a write-in candidate for any 
of these offices; and

(B) when used in a provision of this chapter that limits or prohibits the 
donation, solicitation, or acceptance of campaign contributions, or limits or prohibits an 
expenditure, includes

(i) a candidate's campaign treasurer and a deputy campaign
treasurer;

(ii) a member of the candidate's immediate family;
(iii) a person acting as agent for the candidate;
(iv) the candidate's campaign committee; and
(v) a group that makes expenditures or receives contributions with 

the authorization or consent, express or implied, or under the control, direct or 
indirect, o f the candidate;

(2) "commission" means the Alaska Public Offices Commission;
(3) "contribution"

(A) means a purchase, payment, promise or obligation to pay, loan or loan 
guarantee, deposit or gift o f money, goods, or services for which charge is ordinarily made 
and that is made for the purpose of influencing the nomination or election of a candidate, 
and in AS 15.13.010(b) for the purpose of influencing a ballot proposition or question, 
including the payment by a person other than a candidate or political party, or 
compensation for the personal services o f another person, that are rendered to the 
candidate or political party;

(B) does not include
(i) services provided without compensation by individuals 

volunteering a portion or all o f their time on behalf o f a candidate or ballot proposition 
or question, but it does include professional services volunteered by individuals for 
which they ordinarily would be paid a fee or wage;

(ii) services provided by an accountant or other person to prepare 
reports and statements required by this chapter; or

(iii) ordinary hospitality in a home;
(4) "expenditure"

(A) means a purchase or a transfer of money or anything of value, or 
promise or agreement to purchase or transfer money or anything of value, incurred or 
made for the purpose of

(i) influencing the nomination or election of a candidate or of any 
individual who files for nomination at a later date and becomes a candidate;

(ii) use by a political party;
(iii) the payment by a person other than a candidate or political 

party of compensation for the personal services of another person that are rendered to 
a candidate or political party; or

(iv) influencing the outcome of a ballot proposition or question;
(B) does not include a candidate's filing fee or the cost o f preparing reports



and statements required by this chapter;
(5) "group" means

(A) every state and regional executive committee o f  a political party; and
(B) any combination of two or more individuals acting jointly who organize 

for the principal purpose of influencing the outcome of one or more elections and who 
take action the major purpose of which is to influence the outcome of an election; a group 
that makes expenditures or receives contributions with the authorization or consent, 
express or implied, or under the control, direct or indirect, o f a candidate shall be 
considered to be controlled by that candidate; a group whose major purpose is to further 
the nomination, election, or candidacy of only one individual, or intends to expend more 
than 50 percent of its money on a single candidate, shall be considered to be controlled by 
that candidate and its actions done with the candidate's knowledge and consent unless, 
within 10 days from the date the candidate learns of the existence o f the group the 
candidate files with the commission, on a form provided by the commission, an affidavit 
that the group is operating witnout the candidate's control; a group organized for more 
than one year preceding an election and endorsing candidates for more than one office or 
more than one political party is presumed not to be controlled by a candidate; however, a 
group that contributes more than 50 percent o f its money to or on behalf of one candidate 
shall be considered to support only one candidate for purposes of AS 15.13.070, whether 
or not control of the group has been disclaimed by the candidate;

(6) "immediate family" means the spouse, parents, children, including a stepchild 
and an adoptive child, and siblings o f an individual;

(7) "independent expenditure" means an expenditure that is made without the 
direct or indirect consultation or cooperation with, or at the suggestion or the request of, or 
with ihe prior consent of, a candidate, a candidate's campaign treasurer or deputy campaign 
treasurer, or another person acting as a principal or agent o f the candidate;

(8) "individual" means a natural person;
(9) "person" has the meaning given in AS 01.10.060, and includes a labor union 

and a group;
( 10) "political party" means

(A) an organized group of voters that represents a political program and 
that nominated a candidate for governor who received at least three percent of the total 
votes cast at any one of the last five preceding general elections for governor; and

(B) a subordinate unit of the organized group of voters qualifying as a 
political party under (A) of this paragraph if, consistent with the rules or bylaws of the 
political party, the unit conducts or supports campaign operations in a municipality, 
neighborhood, election district, or precinct;

( 11) "publicly funded entity" means a person, other than an individual, that 
receives half or more of the money on which it operates during a calendar year from 
government, including a public corporation.



Sec. 15.13.070. Limitations on amount o f  political contributions.
(a) An individual or group may make contributions, subject only to  the limitations o f  this 

chapter and AS 24.45, including the limitations on the maximum am ounts set out in this section.
(b) An individual may contribute not more than

(1) $500 per year to  a candidate, to  an individual who conducts a write-in 
campaign as a candidate, or to  a group that is not a political party;

(2) $5,000 per year to  a political party.
(c) A group that is not a political party may contribute not m ore than $1,000 per year

(1) to  a candidate, or to an individual who conducts a write-in campaign as a 
candidate; or

(2) to another group or to  a  political party.
(d) A political party may contribute to  a candidate, o r to  an individual who conducts a 

write-in campaign, for the following offices an am ount not to  exceed
(1) $100,000 per year, if  the election is for governor o r lieutenant governor;
(2) $15,000 per year, if  the election is for the state senate;
(3) $10,000 per year, if  the election is for the state house o f  representatives; .'d
(4) $5,000 per year, if  the election is for

(A) delegate to  a constitutional convention;
(B) judge seeking retention; or
(C) municipal office.

(e) This section does not prohibit a candidate from using up to  a total o f  $1,000 from 
campaign contributions in a year to  pay the cost o f

(1) attendance by a candidate or guests o f  the candidate at an event o r other 
function sponsored by a political party or by a subordinate unit o f  a political party;

(2) membership in a political party, subordinate unit o f  a political party, o r other 
entity within a political party, or subscription to  a publication from a political party; or

(3) co-sponsorship o f  an event o r other function sponsored by a political party or 
by a subordinate unit o f  a political party.
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l a w  o r n c t s  

J O H N  E. H A V E L O C K , P.C.
IM A M  1 ^  C l  I K I S T L N S L N  O R  I VC , S U IT E  3 0 0

A N C T  I O R A G P .  A L A S K A  OOSOI

April 5, 2001

House Com m ittee on State Affairs 
A laska State Legislature 
Juneau, A laska 99801-1182

RE: HB 189: Term Limits and Term Limit Pledges
Dear Honorable M embers,

It is my understanding that you are having a hearing on this bill on April 12. I would 
appreciate it if  this letter could be made a part o f  the record o f  testimony on the subject 
bill.

1 support this measure and urge its passage. I was reminded o f  the provisions o f  state law 
when confronted with this term lim its language on the ballot in the last election. This 
kind o f  government sponsored electioneering is totally out o f  place on the ballot which 
should be kept clean so as not to impede a voters choice. How can we penalize a voter 
for cam paigning within a hundred feet o f  the polling booth when we have the state o f  
A laska cam paigning on an issue right in the privacy o f  the polling booth? The State is 
saying that the term limits issue is important more than any other issue before the voters, 
which is nonsense. 1 happen to support Representative Y oung’s position on term limits 
and as a voter I resent the State implying that there may be som ething wrong with his 
position on the ballot.

In addition to the policy reasons for supporting the repeals provided for in HB 189, as a 
lawyer and former Attorney General I am sensitive to the legal problems with these 
provisions o f  our statutes. The government has no business telling us why we should 
vote for a candidate. This is a First Amendm ent issue. While I understand Attorney 
G eneral Botelho has toned down the effect o f  the statutes in an attem pt to give the 
legislative intent some life, I fear he has not been stern enough. The government can 
abridge free speech by singling out an issue o f  policy discussion for governm ent control.
I fear it has done so here.

Under any analysis there is little gained here but the possibility o f  a lawsuit, a suit which 
I anticipate would be lost by the government. I have been asked w hether I would bring a 
constitutional case against these sections, but why waste governm ent and personal assets 
on defending such an action when the policy is so bad. however the Suprem e Court may 
rule? Let the legislature act.

TNI I’l I O N !  
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MB 189: Term  Limits and 
Term Limit Pledges 

April 5, 2001 
Page 2

I urge you to enact this bill and repeal these provisions that constrain the right o f  the 
public to consider a clean ballot in exercising the right to vote.

Sincerely,

cc: Attorney General Bolelho
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S u m m a r y  o f  A r g u m e n t  i n  A C L U  a m i c u s  b r i e f

Docket Nos. 93-1456 and 93-1828

U .S . T E R M  L I M I T S ,  I N C . ,  e t  a l . ,  P e t i t i o n e r s ,
v .

R A Y  T H O R N T O N ,  e t  a l . ,  R e s p o n d e n t s .

S T A T E  O F  A R K A N S A S  E X  R E L .  
W I N S T O N  B R Y A N T ,  A t t o r n e y  G e n e r a l  

o f  t h e  S t a t e  o f  A r k a n s a s ,  
P e t i t i o n e r s ,  

v .
B O B B I E  E .  H I L L ,  e t  a l . .  R e s p o n d e n t s .

This case concerns issues o f fundamental importance in any constitutional 
democracy. As Chief Justice Warren wrote, "[t]he right to vote freely for the 
candidate of one's choice is o f the essence of a democratic society, and any 
restrictions on that right strike at the heart o f representative government." 
Reynolds v. Sims, 377 U.S. 533, 555 (1964). Because of their unique perspective 
and history o f defense o f voting rights and constitutional liberties, these amici 
respectfully submit this brief in support of respondents on the merits.

STATEMENT OF THE CASE

This case involves a challenge to Amendm ent 73 to the Arkansas Constitution, 
adopted in Novem ber 1992 by an initiative petition. The relevant portion o f the 
am endm ent provides that a person who has been elected to three or more terms to 
the U.S. House of Representatives, or to two or more terms to the U.S. Senate, is 
thereafter barred for life from appearing on the ballot for that office. Such 
incumbents may gain reelection only through write-in campaigns.

This lawsuit was filed in Novem ber 1992 in the Pulaski County Circuit Court. 
The circuit court granted summary judgm ent for the plaintiffs, finding the law an 
im permissible, state-im posed qualification for federal office. Pet. App. at 49a.
The Arkansas Supreme Court affirmed. Pet. App. at 14a.

SUMMARY OF ARGUMENT

B y im posing term lim its on M em bers o f  C ongress, the State o f  Arkansas baldly
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a s s e r t s  a  p o w e r  to  in f lu e n c e  th e  e le c t io n  o f  f e d e r a l le g is la t o r s .  T h e  e f f o r t  is  p la in ly  

in c o n s is t e n t  w i t h  th e  te x t ,  h is t o r y ,  a n d  c o n s is t e n t  j u d i c i a l  c o n s t r u c t io n  o f  th e  

f e d e r a l  C o n s t i t u t io n .

F i r s t ,  th e  Q u a l i f i c a t io n  C la u s e s  d o  n o t  a u t h o r iz e  s ta te s  to  a d d  n e w  q u a l i f i c a t io n s  

f o r  f e d e r a l o f f i c e ,  a n d  h a v e  h is t o r i c a l l y  b e e n  in t e r p r e te d  to  d e n y  s u c h  a  p o w e r  b y  

im p l i c a t io n .  T h e  q u a l i f i c a t io n s  o f  f e d e r a l le g is la t o r s  a re  g o v e r n e d  b y  th e  

C o n s t i t u t io n ,  a n d  d o  n o t  f a l l  w i t h in  th e  r e s id u a l  s ta te  p o w e r  lo  r e g u la t e  p r iv a t e  

c o n d u c t .  B y  im p o s in g  b a l lo t  a c c e s s  r e s t r ic t io n s  o n  c e r t a in  in c u m b e n t  c a n d id a t e s  

f o r  f e d e r a l o f f i c e  w i t h  th e  e x p r e s s  p u r p o s e ,  a n d  a lm o s t  c e r t a in  e f f e c t ,  o f  b a r r in g  

r e e le c t io n ,  A r k a n s a s  h a s  a t te m p te d  to  im p o s e  a n  a d d it io n a l  q u a l i f i c a t io n  f o r  

f e d e r a l  o f f i c e  th a t  m u s t  b e  r e je c t e d .

A r k a n s a s  id e n t i f ie s  n o  o t h e r  s o u r c e  o f  c o n s t i t u t io n a l  a u t h o r i t y  th a t  p e r m it s  

in t e r f e r e n c e  w i t h  th e  o u t c o m e  o f  f e d e r a l e le c t io n s .  T h e  N in t h  a n d  T e n t h  

A m e n d m e n t s  p r e s e r v e  o n ly  p r e e x is t in g  p o w e r s  o f  th e  s la te s ,  a n d  c o n f e r  n o  n e w  

p o w e r  o v e r  f e d e r a l o f f i c e s  c r e a te d  b y  th e  C o n s t i t u t io n .  N o r  c a n  th e  t e rm  l im i t s  

a m e n d m e n t  b e  j u s t i f i e d  a s  a  p e r m is s ib le  r e g u la t io n  o f  th e  t im e ,  p la c e ,  o r  m a n n e r  

o f  c o n g r e s s io n a l  e le c t io n s .  I t s  s o le  a n d  e x p l i c i t  p u r p o s e  is  to  p r e v e n t  th e  

r e e le c t io n  o f  d e s ig n a t e d  c o n g r e s s io n a l  o f f ic e h o ld e r s ,  a n  e f f o r t  to  c o n t r o l  th e  

o u t c o m e  o f  a  f e d e r a l e le c t io n  p la in l y  u n a u t h o r iz e d  b y  A r t i c l e  I, S e c t io n  4 .

A c c o r d in g l y ,  th e s e  a m ic i  r e s p e c t f u l ly  u rg e  t h is  C o u r t  to  a f f i r m  th e  d e c is io n  o f  th e  

A r k a n s a s  S u p r e m e  C o u r t .

SEARCH lE H E E B l

Copyright Thu American Civil Liberties Union
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J a n u a r y  2 6 ,  1 9 9 8  —  C o lo r a d o  C o u r t  A x e s  T e r m - L im i t s  P le d g e s

D E N V E R  — A  s ta te  c o n s t i t u t io n a l  a m e n d m e n t  th a t  t o ld  s ta te  le g is la t o r s  to  v o t e  l o r  a  p r o p o s e d  

t e r m - l im i t s  a m e n d m e n t  to  th e  U . S .  C o n s t i t u t io n  h a s  b e e n  s t r u c k  d o w n  b y  th e  C o lo r a d o

S u p r e m e  C o u r t .  |

A c c o r d in g  to  th e  D e n v e r  P o s t ,  th e  u n a n im o u s  c o u r t  c a l l e d  th e  m e a s u re  b o th  im p r o p e r ly  £

c o e r c iv e  a n d  a  p o l i t i c a l  d e a th  s e n te n c e  f o r  le g is la t o r s  w h o  d id  n o t  f o l l o w  th e  a m e n d m e n t 's  &

d i r e c t iv e s .

T h e  d e c is i o n  w a s  w id e l y  h a i le d ,  f r o m  th e  A m e r ic a n  C i v i l  L ib e r t ie s  U n io n  o f  C o lo r a d o  to  s ta te  |

S e n .  C h a r le s  D u k e ,  R - M o n u m e n t .  B o t h  s t r o n g ly  o p p o s e d  A m e n d m e n t  12, p a s s e d  in

November 1 9 9 6 . £

" T h e  a m e n d m e n t  is  c o e r c iv e  a n d  in c o n s is t e n t  w it h  r e p r e s e n t a t iv e  g o v e r n m e n t , "  D u k e  t o ld  th e  |

n e w s p a p e r .  " " I t  c o e r c e d  a  s ta te  le g is la t o r  in t o  f o l l o w in g  a  c o m p u ls o r y  s t a t e w id e  m a n d a te "  $

in s t e a d  o f  f o l l o w in g  h is  o w n  b e s t  j u d g m e n t  o r  th e  w i l l  o f  h is  c o n s t i t u e n t s .  A m e n d m e n t  12  d id  Is

n o t  r e c e iv e  m u c h  a t t e n t io n  p r io r  to  th e  19 9 6  e le c t io n .  B u t  it s  p a s s a g e  s u r p r is e d  a  n u m b e r  o f  

p e o p le  w h o  k e e p  t r a c k  o f  p r o p o s e d  c o n s t i t u t io n a l  a m e n d m e n t s ,  th e  P o s t  s a id .  O n e  o f  th o s e ,  j;

K a r e n  A .  M o r r i s s e y ,  c h a l le n g e d  th e  a m e n d m e n t  in  c o u r t ,  p ic k in g  u p  th e  s u p p o r t  o f  D u k e ,  $

s e v e r a l o t h e r s ,  a n d  th e  A C L U .  $

S p e c i f i c a l l y ,  th e  a m e n d m e n t  d ir e c t e d  C o lo r a d o 's  s ta te  a n d  c o n g r e s s io n a l  r e p r e s e n t a t iv e s  to  :>

s u p p o r t  a  p r o p o s e d  " T e r m  L im i t s  A m e n d m e n t "  to  th e  U . S .  C o n s t i t u t io n ,  w h ic h  w o u ld  l im i t  $
U . S .  s e n a t o r s  to  tw o  te rm s  a n d  U . S .  r e p r e s e n t a t iv e s  to  th re e  te rm s .  T h e  le g is la t o r s  w e r e  L'

d ir e c t e d  to  a p p ly  f o r  a  c o n s t i t u t io n a l  c o n v e n t io n  a n d  r a t i f y  th e  a m e n d m e n t  w h e n  i l  w a s

r e f e r r e d  to  th e  s la te .  («

S h o u ld  th e  le g is la t o r s  f a i l  to  d o  a s  A m e n d m e n t  12 d ir e c t e d ,  th e  w o r d s  " d is r e g a r d e d  v o t e r

in s t r u c t io n s  o n  t e rm  l im i t s "  w e r e  l o  a p p e a r  o n  a l l  p r im a r y  a n d  g e n e r a l e le c t io n  b a l lo t s  b e s id e  i l l

th e  n a m e  o f  th e  p o l i t i c i a n .  t  j

A l s o ,  th e  a m e n d m e n t  in s t r u c t e d  n o n - in c u m b e n t  c a n d id a t e s  to  s ig n  a  p le d g e  p r o m is in g  to  u s e  

a l l  t h e i r  le g i s l a t i v e  p o w e r s  to  e n a c t  th e  t e r m - l im i t s  a m e n d m e n t  to  th e  U . S .  C o n s t i t u t io n .  I f  

th e y  f a i le d  to  la k e  th e  p le d g e ,  it  w o u ld  b e  n o te d  o n  th e  b a l lo t  n e x t  to  t h e ir  n a m e .

T h e  c o u r t  s a id  th a t  A m e n d m e n t  12 v io la t e d  th e  p o l i t i c a l  p r o c e s s  b y  c a r v in g  a " w h o l l y  n e w  a n d  ^

u n a c c e p t a b le  m e th o d  o f  d e c is io n - m a k in g "  a n d  w a s  u n f a i r  to  le g is la t o r s .

" W i t h o u t  a n y  e f f e c t iv e  m e a n s  lo  c o m b a t  th e s e  b a l lo t  d e s ig n a t io n s ,  la w m a k e r s  a re  e s s e n t ia l ly

f o r c e d  to  c h o o s e  b e tw e e n  w h o le s a le  a d h e r e n c e  to  A m e n d m e n t  12 's in s t r u c t io n s  a n d  p o l i t i c a l  ^

d e a th , "  s a id  C h i e "  J u s t i c e  A n t h o n y  V o l l a c k .

Source: Denver Post. January 21, 1998 f/7
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HOUSE JUDICIARY COMMITTEE

Representative Norman Rokeberg, Chairman 
Representative Scott Ogan, Vice-Chairman 
Representative John Coghill 
Representative Jeannette James 
Representative Kevin Meyer 
Representative Ethan Berkowitz 
Representative Albert Kookesh

Sponsor S tatem ent for HB 189

O n  F e b r u a r y  2 8 , 2 0 0 1 , i n  a  c a s e  e n t i t le d  Cookv. Gralike, et al., t h e  U n i t e d  S t a t e s  S u p r e m e  

C o u r t  r u le d  t h a t  p r i n t i n g  t e r m  l i m i t  p le d g e s  o n  th e  b a l lo t  n e x t  to  a  C c  n g r e s s io n a l  c a n d id a t e 's  

n a m e  is  u n c o n s t i t u t io n a l .  T h e  M i s s o u r i  a c t  w h i c h  w a s  s t r u c k  d o w n  r e q u i r e d  " D I S R E G A R D E D  

V O T E R S '  I N S T R U C T I O N  O N  T E R M  L I M I T S "  to  b e  p r in t e d  o n  b a l lo t s  b y  th e  n a m e s  o f  

m e m b e r s  f a i l i n g  to  t a k e  c e r t a in  le g is l a t iv e  a c ts  in  s u p p o r t  o f  t h e  p r o p o s e d  t e r m  l i m i t  

a m e n d m e n t .  I t  a l s o  p r o v i d e d  t h a t  " D E C L I N E D  T O  P L E D G E  T O  S U P P O R T  T E R M  L I M I T S "  b e  

p r in t e d  b y  t h e  n a m e s  o f  th e  n o n - in c u m b e n t  c a n d id a t e s  r e f u s in g  t o  t a k e  a  " T e r m  L i m i t "  p le d g e  

to  b r i n g  a b o u t  a  s p e c i f ie d  " C o n g r e s s io n a l  T e r m  L im i t s  A m e n d m e n t . "

T h r o u g h  th e  E le c t io n s  C la u s e ,  th e  C o n s t i t u t io n  d e le g a t e d  to  t h e  S ta t e s  t h e  p o w e r  t o  

r e g u la t e  t h e  " T im e s ,  P la c e s ,  M a n n e r  o f  h o ld i n g  E le c t io n s  f o r  S e n a t o r s  a n d  R e p r e s e n t a t iv e s , "  

s u b je c t  to  a  g r a n t  o f  a u t h o r i t y  to  C o n g r e s s  to  " m a k e  o r  a l t e r  s u c h  R e g u la t io n s . "  T h e  s t a t e s  m a y  

r e g u la t e  t h e  in c id e n t s  o f  s u c h  e le c t io n s ,  i n c lu d in g  b a l lo t in g ,  o n l y  w i t h i n  th e  e x c lu s i v e  

d e le g a t io n  o f  p o w e r  u n d e r  th e  E le c t io n s  C la u s e .

T h e  S u p r e m e  C o u r t  f o u n d  th a t  th e  r e q u i r e m e n t  o f  p r in t i n g  o n  th e  b a l l o t  a  c a n d id a t e 's  

la c k  o f  a c c e p t a n c e  o f  a  t e r m  l i m i t  p le d g e  w a s  n o t  a  p r o c e d u r a l  r e g u la t io n .  I t  d i d  n o t  r e g u la t e  

t h e  t im e  o f  e le c t io n s ;  i t  d i d  n o t  r e g u la t e  th e  p la c e  o f  e le c t io n s ;  n o r  d i d  i t  r e g u la t e  th e  m a n n e r  o f  

e le c t io n s .  R a t h e r ,  th e  c o u r t  fr. v n d , th e  r e q u i r e m e n t  w a s  p l a i n l y  d e s ig n e d  t o  f a v o r  c a n d id a t e s  

w h o  a r e  w i l l i n g  t o  s u p p o r t  t h e  p a r t i c u la r  f o r m  o f  a  t e r m  l im i t s  a m e n d m e n t ,  a n d  to  d i s f a v o r  

t h o s e  w h o  e i t h e r  o p p o s e  t e r m  l im i t s  e n t i r e ly  o r  w h o  w o u l d  p r e f e r  a  d i f f e r e n t  p r o p o s a l .  T h e  

C o u r t  s t a t e d  th a t :

. . . i *■ s e e m s  c le a r  t h a t  th e  a d v e r s e  la b e ls  h a n d ic a p  c a n d id a t e s  a t  th e  

m o s t  c r u c ia l  s ta te  in  th e  e le c t io n  p r o c e s s - t h e  in s t a n t  b e f o r e  th e  

v o t e  is  c a s t .  T h e  la b e ls  im p l y  t h a t  th e  is s u e  ' i s  a n  im p o r t a n t -  

p e r h a p s  p a r a m o u n t - c o n s id e r a t io n  in  th e  c i t i z e n ' s  c h o ic e ,  w h i c h  

m a y  d e c i s i v e l y  in f lu e n c e  th e  c i t i z e n  to  c a s t  h is  b a l lo t '  a g a in s t  

c a n d id a t e s  b r a n d e d  a s  u n f a i t h f u l .  T h u s  f a r  f r o m  r e g u la t in g  th e  

p r o c e d u r a l  m e c h a n is m s  o f  e le c t io n s ,  th e  M i s s o u r i  a c t  a t t e m p t s  to  

d ic t a t e  e le c t o r a l  o u t c o m e s .  S u c h  ' r e g u la t i o n '  o f  c o n g r e s s io n a l  

e le c t io n s  s im p l y  i s  n o t  a u t h o r i z e d  b y  t h e  'E le c t i o n s  C la u s e . '

A l a s k a  s t a t u t e s  A S  1 5 .1 5 .5 0 0 -5 7 5  r e q u ir e  t h a t  ' V I O L A T E D  V O T E R  I N S T R U C T I O N  O N  

T E R M  L I M I T S "  b e  p r in t e d  o n  th e  b a l lo t  a d ja c e n t  to  th e  n a m e  o f  a n y  r e s p e c t iv e  s t a t e  s e n a t o r  o r  

r e p r e s e n t a t iv e  w h o  f a i le d  t o  t a k e  a p p r o p r ia t e  a c t io n  in  s u p p o r t  o f  a  c o n g r e s s io n a l  t e r m  l i m i t  

a m e n d m e n t  t o  t h e  c o n s t i t u t io n ,  d u r in g  th e  p r e c e d in g  t e r m  o f  o f f ic e .  T h e  s a m e  s h a l l  b e  p r in t e d
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o n  th e  b a l l o t  a d ja c e n t  to  t h e  n a m e  o f  a n y  U n i t e d  S ta t e s  S e n a t o r  o r  R e p r e s e n t a t iv e  w h o  a ls o  f a i l s  

to  t a k e  a p p r o p r ia t e  a c t io n  d u r in g  t l i e  p r e c e d in g  t e rm .

N o n - in c u m b e n t  c a n d id a t e s  f o r  U n i t e d  S ta t e s  S e n a t o r  a n d  R e p r e s e n t a t iv e ,  a n d  s ta te  

s e n a t o r  a n d  r e p r e s e n t a t iv e  w h o  d e c l in e  to  t a k e  a  " T e r m  L im i t s '  p le d g e  s h a l l  h a v e  " D E C L I N E D  

T O  T A K E  P L E D G E  T O  S U P P O R T  T E R M  L I M I T S "  p r in t e d  a d ja c e n t  t o  t h e i r  n a m e  o n  e v e r y  

p r im a r y  a n d  g e n e r a l  e le c t io n  b a l lo t .

A n y  c a n d id a t e  f o r  th e  U n i t e d  S ta t e s  C o n g r e s s  a n d  th e  A la s k a  L e g i s la t u r e  i s  p e r m i t t e d  to  

s u b m i t  to  th e  l i e u t e n a n t  g o v e r n o r  a n  e x e c u t e d  c o p y  o f  t h e  T e r m  L im i t s  P le d g e  s e t  f o r  i n  A S  

1 5 .1 5 .5 6 0 (b ) . T h e  l i e u t e n a n t  g o v e r n o r  s h a l l  p la c e  o n  e v e r y  e le c t io n  b a l l o t  " S ig n e d  T E R M  

L I M I T S  p le d g e :  W i l l  s e r v e  n o  m o r e  t h a n  [3 t e rm s ]  [2 t e r m s ] "  n e x t  t o  th e  n a m e  o f  a n y  c a n d id a t e  

w h o  h a s  e v e r  e x e c u t e d  t h e  T e r m  L im i t s  P le d g e .  I n  a d d i t io n ,  " B r o k e  T E R M  L I M I T S  p le d g e "  

s h a l l  b e  p la c e d  o n  e v e r y  b a l lo t  n e x t  t o  t h e  n a m e  o f  a n y  c a n d id a t e ,  w h o  a t  a n y  t im e  e x e c u t e s  t h e  

a p p l i c a b le  T e r m  L im i t s  P le d g e ,  a n d  t h e r e a f t e r  q u a l i f ie s  a s  a  c a n d id a t e  f o r  a  t e r m  t h a t  w o u l d  

e x c e e d  t h e  n u m b e r  o f  t e r m s  o r  y e a r s  s e t  f o r  i n  th e  a p p l i c a b le  T e r m  L im i t s  P le d g e .

S in c e  t h e  A la s k a  s t a t u t e s  a r e  s o  s im i l a r  to  t h o s e  o f  M is s o u r i ,  t h is  U n i t e d  S ta t e s  S u p r e m e  

C o u r t  r u l i n g  s u g g e s t s  t h a t  o u r  s t a t u t e s  a r e  u n c o n s t i t u t io n a l .  T h i s  b i l l  w i l l  r e p e a l  th e s e  

u n c o n s t i t u t io n a l  s ta tu t e s .

T h e  c o m m it t e e  u r g e s  y o u r  s u p p o r t  o f  t h is  b i l l .
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SUPREME COURT OF THE UNITED STATES
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C O O K  v. G R A L I K E E T A L .  

c e r t i o r a r i  t o  t h e  u n i t e d  s t a t e s  c o u r t  o f  a p p e a l s  f o r

TH E EIGHTH CIRCUIT 

No. 99-929. A rgued November 6, 2000—  Decided February  28, 2001

In  U. S. Term Limits, Inc. v. Thornton, 514 U. S. 779, the Court held th a t 
an  A rkansas law  prohibiting  otherw ise eligible congressional ca n d i­
dates from appearing  on the  general election ballot if they had  a l ­
ready  served two S enate  term s or th ree  House term s w as an  im pe r- 
m issible a ttem p t to add  qualifications to congressional office ra th e r  
th a n  a  perm issib le exercise of the  S ta td  Elections Clause power to 
regu la te  the T im es, Places and M anner of holding Elections for 
Senators and  R epresentatives,” U. S. Const., A rt., I, §4, cl. 1. In  re ­
sponse, M issouri voters adopted an  am endm ent to Article VIII of 
th e ir  S ta te  C onstitution designed to bring about a specified ‘Co n- 
gressional Term  L im its A m endm ent” to the Federal Constitution. 
Among o ther things, Article VIII ‘In s tru c ts ]” M issouri Congress 
M em bers to use all th e ir  powers to pass the federal am endm ent; p r e ­
scribes th a t  DISREGARDED VOTERS'INSTRUCTION ON TERM  
LIM ITS" be p rin ted  on ballots by the nam es of M em bers failing to 
tak e  certain  legislative acts in  support of the proposed am endm ent; 
provides th a t  D EC LIN ED  TO PLEDG E TO SUPPORT TERM  LI M- 
ITS"be prin ted  by the nam es of nonincum bent candidates refusing to 
tak e  a T e rm  L im it” pledge to perform  those acts if elected; and d i- 
rects the M issouri S ecretary  of S ta te  (Secretary), the petitioner here, 
to determ ine and  declare w hether either s ta tem en t should be p rin ted  
by cand ida tes’nam es. R espondent Gralike, a nonincum bcnt House 
candidate, sued to enjoin petitioner from im plem enting Article VIII 
on the ground it  violated th e  Federal Constitution. The D istrict 
C ourt g ran ted  G ralike sum m ary  judgm ent, and the E ighth C ircuit a f ­
firmed.

Held: A rticle VIII is unconstitu tional. Pp. 6-15.
(a) Because petitioned  argum ents th a t  Article VIII is an  exercise
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of the people! rig h t to in stru c t th e ir  rep resen ta tives reserved by th e  
T en th  A m endm ent, as well as a perm issible regulation of the  ‘lna n- 
n e r’’of electing federal legislators un d er the Elections Clause, rely  on 
d ifferent sources of s ta te  power, the C ourt reviews the  distinction in 
k ind betw een reserved s ta te  powers and  those delegated to th e  S ta tes  
by the C onstitution. The C onstitution draw s a basic distinction be­
tween th e  powers of the newly created Federal G overnm ent and the 
powers re ta ined  by the pre-existing sovereign S tates. U. S. Term 
Limits, 514 U. S., a t  801. On the one hand, such re ta ined  powers 
proceed, not from the American people, b u t from the people of the 
several S tates. They rem ain , afte r the Constitution! adoption, w hat 
they w ere before, except insofar as they are abridged by th a t  in s tr  u- 
m ent. Sturges v. Crowninshield, 4 W heat. 122, 193. On the o ther 
hand , th e  S ta tes  can exercise no powers springing exclusively from 
the  N ational G overnm ent existence which th e  C onstitution did not 
delegate. Pp. 6-8.

(b) P e titioned  argum ent th a t  A rticle VIII is a valid exercise of the 
S tate! reserved power to give binding instructions to its r ^present a- 
tives is unpersuasive for th ree  reasons. F irst, the  historical p rece­
dents on which she relies—concerning the p a rt instructions played in 
the Second Continental Congress, the Constitutional Convention, the 
early Congress, the selection of United S tates Senators before the S ev ­
enteenth A m endm ent passage, and the ratification of certain  federal 
constitutional am endm ents—are  d istinguishable because, unlike A rti­
cle VIII, none of petitioned examples was coupled with an  express legal 
sanction for disobedience. Second, countervailing  h istorical evidence 
is provided by the  fact th a t th e  F irs t Congress rejected a proposal to 
in se rt a right of the people ‘to instruct the ir representatives" into w hat 
would become the F irst Amendment. Third, and of decisive s ign ifi­
cance, the  m eans employed to issue the  instructions, ballots for co n ­
gressional elections, a re  unacceptable un less Article VIII is a p e rm is ­
sible exerci: a of the State! power to regu la te  the  m anner of holding 
congressional elections. Pp. 8-10.

(c) The federal offices a t  s take  arise from the C onstitution itself. 
See U. S. Term Limits, 514 U. S., a t  805. Because any  s ta te  au th o r­
ity  to regulate  election to those offices could not precede th e ir  very 
creation by the Constitution, such power had to be delegated to the 
S tates, ra th e r  th a n  reserved under the  T enth  A m endm ent. Id., a t 
804. No constitu tional provision o ther th a n  the Elections C lause 
gives the  S ta tes  au tho rity  over congressional elections. By process of 
elim ination then, the  S ta tes m ay regulate  the  incidents of such e lec ­
tions, including balloting, only w ith in  the  exclusive delegation of 
th e ir  Elections C lause power. The C ourt d isagrees w ith petitioner! 
a rgum en t th a t Article VIII is a valid exercise of th a t power in  th a t  i t
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regulates th e  'lnanner” in which elections a re  held by disclosing i n- 
form ation about congressional candidates. The Clause g ran ts  to the  
S ta te s  'broad power” to prescribe the procedural m echanism s for 
holding congressional elections, e .g ., T a s h j i a n  v. R e p u b li c a n  P a r l y  o f  
C o n n . , 479 U. S. 208, 217, but does not authorize them  to dictate elec­
toral outcomes, to favor or disfavor a  class of candidates, or to evade im ­
po rtan t constitutional restra in ts, U . S . T e rm  L im i t s , 514 U. S., a t  8 3 3 - 
834, Article VIII is not a procedural regulation. It does not control the 
‘tnanner"of elections, for th a t term  encompasses m atters like notices, 
registration, supervision of voting, and other requirem ents as to proc e- 
dure and safeguards which experience shows are necessary to enforce 
the fundam ental right involved. See, e .g ., S m i le y v. H o lm , 285 U. S. 
355, 366. R ather, Article VIII is plainly designed to favor candidates 
who are willing to support the particular form of a term  lim its am en d- 
m ent se t forth in its text and to disfavor those who either oppose term  
lim its entirely or would prefer a different proposal. Cf. A n d e r s o n v. 
C c le b re z z c , 460 U. S. 780, 788, n. 9. It not only ‘lnstruct[s]”MissourB 
congressional M embers to promote the passage of the specified term 
lim its am endm ent, but also attaches a concrete consequence to non- 
compliance— the printing of an adverse label by the candidatd  nam e 
on ballots. The two labels impose substantial political risk on candi­
dates who fail to comply with Article VIII, handicapping them  a t the 
most crucial stage in the election process— the in stan t before the vote is 
cast, A n d e r s o n v. M a r t i n , 375 U. S. 399, 402. And, by directing the citi- 
z c r i attention to the single consideration of the candidates’fidclity to 
term  limits, the labels imply th a t the issue is an  im portant— perhaps 
param ount— consideration in the citizerd choice. I b i d . Article VIII 
thus a ttem pts to 'dictate electoral outcomes.” U . S .  T e rm  L im it s , 514 
U. S., a t  833-834. Such legulation” of congressional elections is not 
authorized by the Elections Clause. Pp. 11-15.

191 F. 3d 911, affirmed.

STEVENS, J ., delivered the opinion of the Court, in which S c a l i a ,  
K e n n e d y ,  G in s b u r c ,  and B r e y e r ,  J J .,  joined, in which S o u t e r ,  J., 
joined, as to P arts  I, II, and  IV, and in which THOMAS, J ., joined as  to 
P a rts  I and IV. K e n n e d y ,  J., filed a concurring opinion. T ho m as ,  J „  
filed an opinion concurring in p a rt and concurring in the judgm ent. 
R e h n q u i s t ,  C. J ., filed an  opinion concurring in the judgm ent, in which 
OC ONNOR, J., joined.
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S U P R E M E  C O U R T  O F  T H E  U N I T E D  S T A T E S
No. 99-929

REBECCA MCDOWELL CCOK, PETITIO N ER u.
DONALD J . GRALIKE AND MIKE HARMAN

ON W RIT O F CERTIORARI TO TH E UN ITED  STATES COURT OF 
APPEALS FOR TH E EIGHTH CIRCUIT

[February  28, 2001]

JUSTICE St ev en s  delivered the opinion of the Court.
In  U. S. Term Limits, Inc. v. Thornton, 514 U. S. 779 

(1995), we reviewed a challenge to an  A rkansas law th a t 
prohibited the  nam e of an  otherw ise eligible candidate for 
the  U nited S ta tes  Congress from appearing  on the  general 
election ballot if he or she had already served th ree  term s 
in the H ouse of R epresentatives or two term s in th e  Se n- 
ate. We held th a t  the ballot restric tion  w as an indirect 
a ttem p t to impose term  lim its on congressional in cu m ­
bents th a t violated the Qualifications C lauses in Article I 
of the Constitution ra th e r  than  a perm issible exercise of 
the  Stated power to regulate the  T im es, Places and M a n- 
ner of holding Elections for Senators and  R epresentatives” 
w ithin the m eaning of Article I, §4, cl. 1.

In  response to th a t decision, the  voters of M issouri 
adopted in 1996 an  am endm ent to A rticle V III1 of the ir 
S ta te  C onstitution designed to lead to the adoption of a

1 We shall follow th e  p a rtiesp rac ticc  of referring  to the am endm ent 
as 'Article VIII" even though it  m erely added new  §§15 th rough  22 to 
th e  pre-existing article.
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specified ‘Congressional Term  Lim its A m endm ent” to the  
Federal Constitution. At issue in  th is case is the  c o n s titu ­
tionality  of Article VIII.

I

A rticle VIII ‘in s tru c ts ]” each M em ber of M issouri 
congressional delegation ‘to use all of his or her delegated 
powers to pass the Congressional Term  Lim its A m end- 
m ent”set forth in  §16 of the  Article. Mo. Const., A rt. VIII, 
§17(1). T h a t proposed am endm ent would lim it sendee in 
the U nited S ta tes Congress to th ree  term s in  the  H ouse of 
R epresentatives and two term s in the  S en a te .2

Three provisions in  Article VIII combine to advance its  
purpose. Section 17 prescribes th a t the  s ta tem en t 
‘DISREGARDED VOTERS’INSTRUCTION ON TERM 
LIM ITS” be prin ted on all prim ary and general ballots 
adjacent to the nam e of a Senator or R epresentative who 
fails to take any one of eight legislative acts in support of 
the proposed am endm ent.3 Section 18 provides th a t  the

2 The full tex t of th e  proposed am endm ent is as follows:
‘Congressional Term  L im its A m endm ent
'(a) No person sha ll serve in tho office of U nited S ta tes  R e p re se n ta ­

tive for more th a n  th ree  term s, bu t upon ratification  of th is  am endm ent 
no person who has held the  office of the  U nited  S ta te s  R epresen tative 
or who then  holds th e  office shall serve for more th a n  two additional 
term s.

‘(b) No person sha ll serve in the  office of U nited  S ta tes  S enato r for 
more th a n  two term s, b u t upon ratification  of th is  am endm ent no 
person who has held the  office of U nited S ta tes  S enato r or who then  
holds the  office shall serve in  the  office for more th a n  one additional 
term .

‘(c) Any s ta te  m ay enact by s ta te  constitu tional am endm ent longer 
or shorter lim its th a n  those specified in  sectiond’orbherein .

‘(d) This article  shall have no tim e lim it w ith in  which it  m u st be 
ratified  to become operative upon th e  ratification  of the  leg isla tu res of 
three-fourths of the  several S tates."

3 Section 17(2) provides th a t  the  s ta tem en t shall be p rin ted  ‘hdjacent 
to the nam e of any U nited  S tn tes S enator or R epresen tative who:
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s ta tem en t ‘DECLINED TO PLEDGE TO SUPPORT 
TERM  LIM ITS” be prin ted  on all prim ary and general 
election ballots next to the nam e of every nonincum bent 
congressional candidate who refuses to take a ‘Term  
Lim it” pledge th a t commits the  candidate, if elected, to 
perform ing the legislative acts enum erated  in §17.4 And 
§19 directs the M issouri Secretary of S ta te  to determ ine 
and  declare, p u rsu an t to §§17 and 18, w hether e ither

‘(a) fails to vote in favor of the proposed Congressional Term  L im its 
A m endm ent se t forth  above w hen brought to a vote or;

'(b) fails to second the proposed Congressional Term  L im its A m en d ­
m en t se t forth  above if it lacks for a second before any proceeding of the 
legislative body or;

‘(c) fails to propose or otherw ise bring to a vote of the  full legislative 
body the proposed Congressional Term  L im its A m endm ent se t forth 
above if it o therw ise lacks a legislator who so proposes or brings to a 
vote of the full legislative body the  proposed Congressional Term  L im its 
A m endm ent se t forth above or;

‘(d) fails to vote in  favor of all votes bringing the  proposed C ongres­
sional Term  Lim its A m endm ent se t forth above before any  com m ittee 
or subcom m ittee of the respective house upon which he or she serves or;

‘(e) fails to reject any a ttem p t to delay, table or otherw ise p reven t a 
vote by the  full legislative body of the  proposed Congressional Term  
Lim its A m endm ent se t forth above or;

‘(0 fails to vote aga in st any proposed constitu tional am endm en t th a t  
would estab lish  longer term  lim its th an  those in the proposed C ongres­
sional Term  L im its A m endm ent se t forth above regard less of any  o ther 
actions in support of the  proposed Congressional Term  L im its A m en d ­
m ent se t forth above or;

‘(g) sponsors or cosponsors any proposed constitu tional am endm ent 
or law  th a t would increase term  lim its beyond those in the proposed 
Congressional Term  L im its A m endm ent se t forth above or;

‘(h) fails to ensure  th a t all votes on Congressional Term  L im its a re  
recorded and m ade available to the public."

4 The pledge, contained in §18(3), reads:
‘I support term  lim its and pledge to use all my legislative powers to 

enact th e  proposed C onstitu tional A m endm ent se t forth in th e  T erm  
L im its Act of 1996. I f  elected, I pledge to vote in such a way th a t  the  
d signation  DISREGARDED VOTERS’ INSTRUCTION ON TERM 
LIMITSWill not appear adjacent to my nam e.”
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s ta tem en t should be prin ted  alongside the  nam e of each 
candidate for Congress.5

R espondent Don G ralike was a nonincum bent candidate 
for election in 1998 to the U nited S ta tes House of R e p re ­
sentatives from M issouri Third Congressional D istrict. 
A m onth a fte r Article VIII w as am ended, respondent 
b rough t su it6 in  the U nited S ta tes D istric t C ourt for the 
W estern D istric t of M issouri to enjoin petitioner, the  
Secretary  of S tate  of M issouri, from im plem enting the  
A rticle, which the com plaint alleges violates several p rovi­
sions of the Federal Constitution.

The D istric t Court decided the  case on the pleadings, 
g ran ting  Gralike^ motion for sum m ary  judgm ent. The 
court first held th a t Article VTJJ contravened th e  Q ualifi­
cations C lauses of Article I of the  Federal C onstitu tion 
because it ‘has the sole purpose of creating  additional 
qualifications for Congress indirectly  and has the likely 
effect of handicapping a class of candidates for Congress.” 
996 F. Supp. 917, 920 (1998); see 996 F. Supp. 901, 905- 
909 (1998). The court fu rther held th a t A rticle VIII places 
an  im perm issible burden on the cand idates’F irs t Amen d- 
m ent r ig h t to speak freely on the issue cf te rm  lim its by

5 Section 19(5) perm its a voter to appeal to the  M issouri S uprem e 
C ourt a  determ ination  th a t  a s ta te m en t should not be placed nex t to a 
candidate! nam e, and §19(6) allows a candidate to appeal to the  S tate! 
h ighest court a  determ ination  th a t  such a s ta te m en t should be prin ted . 
In e ith er case, clear and convincing evidence is requ ired  to d em onstra te  
th a t  th e  s ta te m en t does not belong on the  ballot ad jacen t to the  c a n d i­
date! nam e.

The rem ain d er of Article VIII provides for au tom atic  repeal of the 
A rticle should the  specified Congressional Term  L im its A m endm ent be 
ratified, §20; exclusive jurisd iction  of challenges to the  A m endm ent in 
the  S uprem e C ourt cf M issouri, §21; and severance of ‘hny portion, 
clause, or p h rase”of A rticle VIII th a t  is declared invalid, §22.

fl A lthough respondent in tended to iu ii for Congress w hen h e  filed 
su it, un d er M issouri law he could not form ally file a declara tion  for 
candidacy un til F ebruary  1998. App. 25-26.
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‘fc>unish[ing] candidates for speaking out against term  
lim its” through pu tting  ‘hegative words nex t to th e ir 
nam es on the  ballot,” and by ‘Us[ing] the  th re a t of being 
d isadvantaged in  the  election to coerce candidates into 
tak ing  a position on the term  lim its issue.” 996 F. Supp., 
a t 910; see 996 F. Supp., a t  920. Lastly, the court found 
A rticle VIII to be an  indirect and  unconstitu tional a ttem p t 
by the  people of M issouri to in terjec t them selves into the 
am ending process authorized by Article V of the Federal 
Constitution. In doing so, the court endorsed the re a so n ­
ing of o ther decisions invalidating  provisions sim ilar to 
Article VIII on the  ground th a t  negative ballot designa­
tions ‘jilace an  undue influence on the legislator to vote in 
favor of term  lim its ra th e r  th an  exercise his or her own 
independent judgm ent as is contem plated by Article V.” 
996 F. S".pp., a t 916; see 996 F. Supp., a t 920.7 Accord­
ingly, the  court perm anently  enjoined petitioner from 
enforcing §§15 through 19 of Article VIII.

The U nited  S tates Court of A ppeals for the  E ighth 
C ircuit affirm ed.8 Like the D istrict Court, it found th a t 
Article VIII ‘th rea tens a penalty  th a t is serious enough to 
compel candidates to speak— the potential political dan- 
age of the  ballot labels’1, ‘keeks to impose an  additional 
qualification for candidacy for Congress and does so in  a 
m anner which is highly likely to handicap term  lim it 
opponents and other labeled candidates’! and  ‘fcoerce[s] 
legislators into proposing or ratify ing  a particu la r consti-

7 See League of Women Voters of Me. v. Gwadosky, 966 F. Supp. 52 
(Me. 1997); Donovan v. Priest, 931 S. W. 2d 119 (Ark. 1996).

8 W hile the appeal was pending, respondent G ralike w ithdrew  from 
the 1998 election and respondent H arm on, a  nonincum bent candidate 
in  the 2000 Republican congressional p rim ary  in th e  Seventh D istric t of 
M issouri, in tervened as an  appellee. In view of Harmord participation , 
th e re  is no contention th a t th is  case is moot. See Storer v. Brown, 415 
U. S. 724, 737, n. 8 (1974).


