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Alaska S t a t e  Legislature

h House S tu c a  A f f a i r s  __
Pleaso emor into tho record my testimony to the commjttee namT

,, nn 170 dated J 7 19/ 2Q,QLcommittee on  ----------------—*— 1— ---------  •
bill/subject

'I'he Honorable Representative John Cop,bill 
Chairman of the Committee on House Affairs 
Alaska State legislature 
Juneau, Alaska

Deyr Representative Cop,bill;
I nm writing you in order to express my support for House Bill 170, “An Act relating to 
retirement contributions and benefits under the public omployccs retirement system of 
certain employees of tho Department of Fish and Game1’. As an ADF&G biologist 
employed for the last 17. years, I am concerned over a growing problem affecting the 
deptii tment’s work force, which, in my view, has directly resulted from an inability to fill 
key management and research positions with qualified candidates. Because of the state’s 
current 30-year retirement program for ADF&G biologists, many are reluctant to apply 
for upper level, high stress positions (recently vacated by 20 year rcdrees) with numerous 
years of service remaining and minimal added pay and benefit incentive. Other 30-year 
department staff are leaving the state work force for employment with the federal 
government, which offers greater pay and benefits and, oftentimes, less stress, I think 
that, even ever increases in pay and other benefits, the most significant change tho state 
government could make in order to maintain staffing continuity and to attract new 
recruits and qualified candidates to ADF&G would be offering a 20-yoar retirement 
package.

I appreciate your careful consideration over this matter,

Sincerely,

Don n Tracy 
1310 Kouskov St.
Kodink, Alaska

99615
lei, (907) 486-1879 (daytime)
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Alaska State Legislature

llouflQ State Affairs
Please enter into the record my testimony to the committee name

r^mitfno nn im 170  -____ datedcom m ittce  on — .....   — ......... ..— —
biil/subject

I would like lo express my full support of HB 170.

Tho ADF&G has the highest on tho job mortality rale of any slate agency. Since 1959,24 
ADF&G employees have lost their lives in tho lino o f duly and the number of "close 
calls" Tar oxccods the number o f deaths.

Willi the elimination of the 20-year retirement syslem, it has become increasingly 
difficult to attract and retain fishery managers and researchers. Many 30-ycar employoos 
nru leaving slate work lo work lor the Federal government where pay is often 25% 
greater and stress is considerably lower. Current employees with 10 years o f experience 
aro apprehensive about taking promotions, They realize that the increase in salary will not 
be commensurate with the increase in responsibility and subsequent stress lovel, and they 
Still have an additional 20 years lo go before retirement.

I began working seasonally for the department in 1986, at the ago of 30, spending 
extended time in remote field camps away from my family. In 1996,1 look an extended 
leave o f absence lo pursue a graduate degree in fisheries science and I am currently the 
Westward Regional Finllsh Research Supervisor. I will be eligible to retire when I am 50 
years old or after 30 years of employment (about 18 years from now). If 20-year 
retirement were reinstated, it would bo a strong incentive for me to remain with the 
department for at least 8 more years (20 years) rather than 5 years from now when 1 turn 
50.

I bcliovo that reinstating a 20-year retirement package would significantly increase the 
probability of aUracling and retaining welt-qualified employees.

S igned :    ......
Testifier

,— S j l L L
Representing (Optional)

A d *  J i t » <  / W W l ---------------

Address
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|  A l a s k a  S t a t e  L e g i s l a t u r e

Please enter into the record my testimony to me

committee on i i £ l2 6 J j2 ^ M ^ t m ^ d a t e d  .----------------
bill/subject

I am writing in support of HB170 (ADF&G 20 year retirement bill). First, ADF&G is 
currently having trouble attracting new biologist. HB170 is one thing that can be done to 
make ADF&G a more attractive employer to new biologists.

Second, HB170 gives biologist an option. One thing thr I think would be a detriment to 
the State is to have a biologists that are burned out and just working to get lo their 30 year 
retirement date. Fisheries management is a high stress job and it takes people that care 
about the resource. This would allow a biologist that is burned out an option to retire and 
not take up space in the system. Currently many of the biologists that arc retiring have 22 
to 25 years of service in with ADF&G.

Finally, this is one thing that may help keep biologists with 10 to 15 years in around 
longer. Many of us who arc working for ADF&G don’t want to work for anyone else. 
However, there are other much higher paying jobs out there. With the 20 year retirement 
it gives us another reason to stay with ADF&G and not move to higher paying jobs.

I believe that HB170 is in the best interest of the fish and wildlife resources of the State 
of Alaska.

Testifier f /

Representing (Optional)

& x  1022=
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J~ :5 ~fcAecH b o o r  hî c. l o  , /A v'A5 t£ A kshi ep

Feb 4 / 9 S 2 -. l?Urtbc\ î iy a /  U A F f f e .
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A l a s k a  S t a t e  L e g i s l a t i v e

.. .._House s ta te  A ffa ir  s ________
Please enter into the record my testimony to the —  — — —committee name

committee o n  H JZ2-------------- — . . . . . . .  . dated V l9/ 29?L__ .
bill/subject

I am writing lo voice my support for IIQ 170. I have recently graduated from UAF wilh 

a masters in Fisheries Science and have been working as n Fisheries Biologist for 

ADF&C.l in Fairbanks for almost three years, and certainly enjoy what 1 do. Howovor, 

having just started a career it is difficult to envision myself working for ADF&G for 

another 27 years when considering other employment opportunities and the hazards o f 

the job. 1 actively watch for job announcements In my field wilh other agencies and 

private businesses and consider myself a strong candidate. Other agencies and business 

offer considerably better compensation for similar responsibilities, 11 is hard to believe 

how little wages have increased relative to the cost of living during the last decade. I also 

consider tho hazards of my position, Without going into detail, I have already had 

several close calls in small aircraft doing survey work or in boats on hazardous river. 

Hvonlually, I could see myself thinking it is not worlh the risk anymore. I fool that a 20 

year retirement would provide u strong incontive for n biologist such as myself to remain 

with the Department with negligible cost to the statu, Most of Ihc cost would bo incurred 

by my increased contributions into my retirement. Thank you, Klaus Wultig

Signed: r v X )
Tsstfflw u

Representing (Optional)
7 .3 1 0  & % £  U ) t t

Address

f t im A u tk  . A r t  T i T-Ocl
ntinnp #
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A l a s k a  S t a t e  L e g i s l a t i v e
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if im  Alaska State Legislature

Please enter Into the record my testimony to the
House S ta te  A ffa irs

committee name

committee on
hill/subject

] have written this statement in support of Bill No. 170.

I luivc worked Cor the Alaska Department of Fish and (Jainc for approximately 5 years total, beginning 
July 1995. 1 and am currently working as a Fishery Biologist II for Sportfish Division in Fairbanks. 
Over the years I havo assisted and supervised numerous employees and have spent large amounts oT 
lime in field situations. Luckily, I have never had any “closc-calls" and sincerely hope I never do. 
However through personal experience and the numerous stories of more senior biologists, I can attest to 
the hazards o f He'd work. One of my primary jobs over the past six field seasons has been to run 
counting lowers on the Chenn, Snlcha and Chutanikn rivers where chinook and chum salmon have been 
the main focus. Whenever high water has precluded acquisition o f a good estimate, my technicians and 
I have resorted lo cleclrofishing as a means to conduct a mark-recapiuro experiment, which can bo very 
hazardous. 1 have also spent time in remote situations where the elements, equipment failures, boar 
activity, eto. was a concern. 1 have also assisted in locating radio-tagged fish via small aircraft. This 
.summer I will bo supervising a radiololomelry project on coho salmon on the Unalakloet River and 
assisting in a similar study on the Copper River, both which wiJl entail spending a large amounls of time 
in boats and small aircraft.

One coneoni 1 havo heard from hiring managers, etc. is the current difficulty in hiring and keeping 
good employees. A college education has become so expensive. Most of the biologists with 
Sportfish Division in Fairbanks have both Bachelors and Master’s degrees. Getting out of college 
and looking at payscaies and benefits between stale, federal and private sectors and knowing the 
risks involved wilh being a professional fishery biologist can make the stale biologist jobs not look 
as enticing. 1 heard a story from one fellow biologist a few years ago who told me after a near-death 
experience in small aircraft, "If I am going to put my life at risk, I might as well have some better 
benefits to show for it,” I believe that reinstating the 20-year retirement will be a good step in 
onliuing and keeping biologists working for the Stalo o f Alaska. Plus, the costs to the state will be 
minimal.

Thank you for your lime and consideration.

Signed:

Representing (Optional)

A ddress

/ nhnn* 4
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A l a s k a  S t a t e  L e g i s l a t u r e

, ^     House S ta te  Affa ire
Please enter into the record my testimony to the ,. „ — — — ~

com m ittee name

committee on . J PL.U2___________________ . . d a t e d  M m S S L --------- --------—
bill/subject

Poor Legislators

I am providing my testimony for you to consider. I am a Fish Biologist within the Sporlfish 
Division o f Department of Fish and Game. I reside in Fairbanks and have bten a department 
cmployco for two yea rtf.

1) I believe the retention of myself with the department over the long term is much more likely 
with a 20-year retirement plan. The 20-ycnr plan is very appealing.

2) The potential to encounter hazardous situations as a normal part o f job duly is, well, a regular 
occurrence, As I understand it, we have identical or even greater accident rates than peace 
officers and firo fighters, J beliove a 20-year retirement plan would be more in kind wilb the 
peace officers and firefighters, as our risks arc.

Thank you for your consideration of bill and of my testimony

Representing (Optional)

f o / Z l I  ,  / /

Address

_______________________ * 0 *  ' A - /  ? ? ? / «
yilirrr**. 3
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A l a s k a  S t a t e  L e g i s l a t u r e
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A l a s k a  S t a t e  L e g i s l a t u r e

P lea se  enter into the record my testimony to the Staee ***■***-
committee name

committee on 11)6 170 —  . dated S tl2H 3S S L

bill/subject

I am in (avor of passage of I IB 170 providing peace officer status and 20- 
ycur retirement to positions within Fish and Game. I believe the 
elassifi cation of positions into peace officer and non-peace officer status 
should lake into account hazardous duties performed by individual positions 
rather than simply being done according to the particular job classification. 
There arc positions within Fish and Game, which are not classified as 
biologists or technicians, but which are routinely expected lo perform field 
work and other hazardous duties. Two examples are biometricians and 
programmers who arc tasked with developing data collection/analysis 
techniques and applications for use in the field who must participate in the 
field activities for which they are developing those techniques or 
applications. Employees in such positions are no less exposed to the hazards 
of low-level flight in light aircraft or operation of small boats in rough water 
than arc biologists performing the same work. Inasmuch as these hazards 
nro a requirement o f their positions, so loo should the benefits, which arc 
provided as compensation for those hazards to others, be provided to them.

Signed:
Tastier ^  /  < y  i

Representing (Optional)
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|  A l a s k a  S t a t e  L e g i s l a t u r e

. . L. , House State Affa ire  —
P lea se  enter into the record my testimony to the — —— -—

com m ittee name

com m ittee on ^ J S L iZ IL .    dated U J2 I2 S S L  >■bill/subject
I  cm fl f ishe ry  biologist In Fairbanks, working fo r  the Sport Fish Division. I  have been working fo r  the  
Department since 1992, and hove approximately six years o f service to  th e  S tate . I  om w riting  to  
comment on House Bill No. 170.

I  believe I t  Is i f  Is becoming Increasingly d if f ic u lt  fo r  the  S ta te  to  re c ru it new w ild life  and fishe rie s  
graduates in to professional-level positions w ith in Fish and Gome, because our re tirem en t package is 
not as a1 Irac fiV c to  applicants as those o ffe re d  by o ther agencies o r priva te business. As a hiring 
manager, I 'm  olso aware th a t most professional-level positions now require applicants to  hold a 
M ns le r 's  degree in biology o r re la ted fie ld , which was not the cose when many Fish and Game 
employees were hired under th e  20-year re tirem ent plan, many years ago. On top o f completing mare 
higher educal ion fo r  1 he same Job, applicants also typ ica lly work seasonally fo r  a number o f years 
be fo re  securing professional-level employment w ith in the  Dept, o f Fish ond Game. As a consequence,
It may take 7  o r 8. o r more, years o f seasonal employment to  eventually become vested as a S ta te  
employee ( f iv e  years being th e  required duration o f service). When a th ir ty -ye a r re tirem en t package 
is considered w ith  the  above, Jobs w ith the  Department o f Fish and Game do not look as a ttra c tiv e  to 
prospective employees, as they did 10 o r more years ogo. A twenty-year re tirem ent package would 
certa in ly moke our positions more worthwhile fo r  consideration to  new graduates and applicants.

Another comment I  have concerns the  hazardous duty many Fish and Game employees typ ica lly 
encounter during fie ld  work. I  th ink our occupations os fishe ry  biologist are Just as dangerous as 
those o f f ire f ig h te rs , police o ffice rs , and others th a t face risks and hazards o f dangerous 
occupations. Although biologists qsuqlly have access to  modern communications equipment In th e  fie ld , 
to  call fo r  help during emergencies, o ften  help Is fo r away. I  have training as a W ilder ness F irs t 
Responder, and I  rea lize th a t i f ,  In a remote location, an employee was seriously in ju red (from  plane 
w reck, bear a ttack , o r o the r hazard), there Is l i t t le  one can do but t r y  to  "stab ilize" th a r person's 
conditioh ahd waif fo r  help to  arrive. I t  should be emphasized th a t the  hazards In remote fie ld  
locations are real. While a twenty year re tirem ent plan does not remedy th is  situation, I t  ce rta in ly 
o f fe rs  a 'I incentive th a t makes our occupations as biologists more acceptable and enjoyable.

Thank you fo r  your 11me.

Representing (Optional)
Aticfcro8s

/) ! < ________
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A l a s k a  S t a t e  L e g i s l a t u r e

P lea se  enter into m e record my testimony to the — use State — —-
com m ittee name

com m ittee on    -  , dated V 19/ 20?1.
bill/subject

7  t.'tev U  CY.fl r e f ;  „ „ y  U < /y e '/L Cer y  s  H P .

2  f e e /  H . t  b ;/ /  O T , / /  I , H r  t i e  J e ^ r U e P f  r e e e * , /

*>u( « L ^ e r  / W i . / y  e m /A y ^  u u h w /y  ^

h  U r  f / U r )  o u r  p r e ' e f t ' /  u s a g e  * « /  b e n e f U

i  iv t ( f  le /trta  why / -  (-U f# „ne. <c*mp /*y  d*e c*c< /J  g ef

( i r  { h r  P f J t s a /  A c s t p  n A n f A J  ■/
/  r  *)j t > * , A , n g  £<?,;h  / j a \  .'*< $ ^  ̂

^ V * / -  COA i'<t /  h  C ' , t n » f ,  T  /  /  y / ,  /  -
7  ^  * * * <  + * • *  ' /  / / * / , >

^  *  2 *  / e<?/* r  e  U ' r e PAf <c/ p /a „  «< v  I y * ./  /  /
'  /  '  *  » e « e 4 > *  „ /

/  / 1 V  /  /  d e f e n s e s  f / e  \ ,j  t 4 c c*

/ , * «  A „  m t r €  z t p r / . p  „ * / , / , /

U  He f A*  Tr^ee, U r  L J  , .  / / ,  A w  y „ we

vt?

Signed: . -...  AStorP ,eXsCSJ.t IZL*Testifier
Representing (Optional)........./ / yj»i 4 n,AddressZ^/7/ /£/<? . ^ r * 7 ;  5
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A l a s k a  S t a t e  L e g i s l a t u r e

P lea se  enter into the record my testimony to the H°uga star* Affaxes..—cormmitteB name
committee an ELiZE. , dated

bill/subject

1 ^ 0  ^  l A ' Y  i M j o r l f c o i d '  U a l

A J & 4  C * \A v  ’ r

,  A t t r A t J )  r A jJ ,  r t i o M A .  <j u . a I \ ^ < c (

• C o b i  ' I k e  '< * -  ' M * * v ^ c J i

I o \Ocod- /o II/otIl At)F<Cr
< A b f ^ i C j  C  (u v t . 'f r t f k  . ^ f l  \ / h C A - n . c n  'V  t i u A .  l o  

V  * c Q - t r c ( X .  c -U h J l

, 1' U M  t i j  /  • " A ^ C rU M J L r^  W h [ i  U t ,  b ' t l i t * .

'I-^V JL  C f v ^ v .  G o J (  f - z d a ^  c ^w J l  b t r l o u ' j f z ,  .
I v i & L  t  6 / V iw <  U o l o ^ { \  ■fck.jp i r i ' d n t f A  <?

4 M  i k u a -  t t / d r K  c h y X i4 L C ) ,

‘ % . 0 ' u J l  f i ^ r r l h v o u A  it/O iU z J  J M O fO w L  ^  f(v U s ^

?7 « f( l i d  ,

Signed: — P fL ^ -
T a f i t i f l e r

A l n ' i i t u  0  Repmsomfng e M A t it tw u k  _ M  E t* * U  i C i M K j  i  C o - M M < n c j .  0 > ^ .

l&ptiorraJ)

A d d r e s s
p . 5  f i & K  f o r r l & t M L l i t, . A l e .  ? ? 7 0 8 . _

   11 1 X ^ - s — H S 1 - 7 - 0 &  3
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A l a s k a  S t a t e  L e g i s l a t u r e

P lea se  enter into the record my testimony to the Bouse State A ffa irs

com m ittee on — -ELZZ?.

committeB name   dated --------------
bill/subject

'£  p * V *  q t t r f  H & W  ^ d e n

«7 h ’& L t / y  f y a  /ogicffc I A O F f G  f ir m M r c id .  Fib A 3 i<m

3 M o l  ( W $ ,  'X t M 'e  e x p o ^ A  &

U jv c fC u A  t m d r t ^ s  o a  p * s t  < y f ^ \ j  fU r r w d L  - f ie ld  m v r £

F F k  - M  • P te & A  X  a m  ^ p o s - e d  v t>  }  r o u t e *  f i f o  ^ p - e t f d t  { b o A i 

d # m fi\e cc iu J l (\m A  b i) t s ~ lo v i& \  d m d u d  t f e n 'd l S u r v e y 'S  j

m  ^ m c d Q  <s f\  fa c fA * > d z  u> e * td ^ ) f

t y w d u d '  'j{ r-e tm  s u s u p j s  o v x r f^ t  c r flm  f t  c , ( c u .  p / b y t w i 't y

b e ^ c r i,  " I  c d \ c d  J F  d o  b d  A A \J  & y * p & y t $ 4 . d t '^

A r  ^  d u - h e s  s m s  4»  h *  t r o d ’v y  i t * * . *  <?«r
d ^ h i o A  f u i u ^ d P u M  S < W  A i r ' f ^ j  w
p e d tt ,\a a /F c v  p u #  I d  f e d  p e p p  P k  5̂ <Vû  P  0  /-?^ o u d (  ll̂ p

I te -H e r  - ^ 3  J p / i < m p  to p e e s  co^  4 ° ftfw *

a w c (  /viW /V l p e y b w  k ic k  c o m  b o H e P d

d t t ,  -6 { a  t:e ^  d h  fe i& a r t e f  M  h & l& u u j 4a i5 t^ &  r e s ld & v t e r  

Signed: l e \ A A  F W d f c ________________________ .

A k ^ n  • £ £ QR®prea®Tting (Optional)
 M  Q m  m 3  a __________________________________________________Ackfot*

f a r h c ^  . A \ L  U M
n lin n o  #
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Alaska State Legislature

P lea se  enter into the recori my testimony to the Scac*
cc~ m ittee  namecommittee qn . -E3 ! 70 , dated

bill/subject

A  (V z~ r<  ( U ? / ^  G .fJ 'T *  p C ^ . * - /  15  A  C-V^C? A T  W f i A  ^ Cj3

< s - i r < '\ ' , J  CMPctiVCl. A OF S T tC C  MAS r/o
M  *. r t A c  n ^ C  -r o o T ' - o T -

S i j  G"~ A / t c J O 'O  a  i - f T R -  C r' / d r X C ^ ^  *-( u U  

C ' t < r * y * - \ s : ' r j c L "  r i < ? \ r & < L £  a c x ^ M C i d f s r  ^ = v n (

/■I A,sl<r.; 1 f<L<? “n f l c r ^ c " ^ * * ' P c . a . n t S  .

z / 7 ' \  4’. o O i ° u c j D  v v  r r H  T ' / < £  S X T ’ c i V ' i  C  a

W .Sâ au. P<_â £S//Toil's) PWS A Kl<*M £r7- At e- «Q£V/'
!? ./« . i t f  ' i '  T 7 | 6  7  X i O O C ^ ^  te £ T ~ S  a \C - F

T f U < A a c '£ < y e . C - . r ^ & ^  f ^ 0 -  A o F { . G

/ s y j  / ^ P < A * T a n I F '  /  5 'S U C  -T O

Represimtfng (Optional)
f i t x  - 7 5 o d f d  P N f a ? -  4 1 7 7 * 5

Address
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A l a s k a  S t a t e  L e g i s l a t u r e

P lea se  enter into the record my testimony to the SC°CK Affa—— ----------
com m ittee name

com m ittee on ~ -  —  , dated 4/ 1 9 / 2 0 0 1 ------------------—
blil/subject

/  fi uP/W PT / f& / '7 C ) l /  t\/o £  K FOR ^

/W A r -A  THf- $ 0  i&AK  & .U T  (P£/>1gA/T pLA n/,
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/trr lA F /n eA /i’ co-voor2 (cerz\ c o c ip c f f  to/rH- /> 

tiitf/le/z. f a t /1 t  cry FAy'F 'ty-4A/ TFF~ AK W f r F ’ 

TR<Df<?R S cU/fKfiA FT'i m i  SUPPORT OF pH/S* £{<~t,

/  S Pp/L/O A' F/h/Z A hi 0 cia/T OF “F//nF /*J  <L

/])£.<:PF F t  A A o t  t ip  p/zyKp oa /  KA£<rf p- 4 fC

m ^ pppc/ s p /i/F F S  m y /A jQ  to  &-Aj$>upe r n p  m i t tc '*

/ v r tr p e ^  7 - F/>FeF/£'S AA/O §oua/&
f . V r

Ae'-.CSlRcF Fa/<\ /)?A/JACj€'*-i&AJ7  £<rccS/o/i/St Ai.L pOP T/i tr 
'pufitfc. Y'Et/s t  0** Rc-snu/ft:t'±)  . "/1(ArJK^ Fd/z, Yott/z T //1HP,

Signed: _ — L J & tA to

    j  l j r / .  FRepresenting (Optional)
-  ._ //? ./  £U, 7upa)AA0uA/&

A d d r e s s

A/atrtc fb u r.A £  7770 S n 8 'C F & 7
nKnn#o I
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A l a s k a  S t a t e  L e g i s l a t i v e

Please enter into the record my testimony to the sc2Ea Affairg, -----committee name

committee on — 15LH2. - , - . dated-------------------- ——— ■bill/subject
X- fr’kue. vjuorV̂ eA <§or (\̂ FsK) Froro l<rl&-)"io 2vk ĥ .UC-
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\)dc.7s\tA p0s'i-\\orY$ brb̂ ui. fcu&n e M r trrely 5 /b to -lc ./ )^ ^ ^ ^  e%fehrfjIS [ l o w  lo>01l<k- L  ,av\b “tV t^ S S im  \SjUS^H) )U9/> r t ^ k U y / N  - ‘ ^ o n -2 -u > h o  £tw A u c4  & £*€>'cC*'{ S a rU fl*5  .

in remDic j> w s  o-f 'Ik  d ^ f h  r*-Ve uwftjlwlU S tM  X ^  \s nt>4 <?flou.^A p o o r'S ^ io A o ^  jp^sjeo^^ ^ A ^ r e r c n 4 r  cl'v5a6^r5 k b  4© k flp r o o e / s  $ > rproa*! o^S'Vi* h^-^re. rornry\tA,A/^K-S"
j')'~fIiCt&'TbJh£ Sfk-lc isffazll 'bftl u>M\ #u4ilm?k/l -tkfoMiw*!^ errosurw 

/ j  '  \ 0  /  f a z ' & e  k U P p t f r A  £ 0 6 « t r  r ^ ^ K K J ^ k A VSigned: Altnvmc? fh>Qctffa   ,______________Taatifler
_ffl tX.,lK., CP ____ ____Representing (Optional)
-  ) 1 : M o   —Address
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P lease  enter into the record my testimony to the J l£ li'5G sra tc
committee name

comm ittee o n  liL H P . .   dated 4/19/200j
bill/subject

- 7 -  Svppv'*'W}) f h * ' / '  

' i h t ' s  C o - w 'r / e * -  5 ’ c f> p > < ''h ~  T h , 3

(a / H i  / • / - « / / )  f f e - c r i / t '- h  A p e e H / / ^

f e , k , 0  B f r t y f i t *  J L  - f i r  O n Q y  have-*

I / m M -  in  M a t  tn  S G C ' V  L  ^  e^ -

O l~ >'4<?. p s / in tY -  j

L s Z -  .

J  Testifier
- . j f r / f c _________________________________________Representing (Optional)
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Address
( f f /9)  t / g c -  5
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A l a s k a  S t a t e  L e g i s l a t u r e

Please enter into the record my testimony to the 3tato
committee name

committee on     dated A /19/2001

bili/sub(ect
X  h a v e  6& *71,1 A U 9K # PepT 6 *“ * r  & t*ryU ydY>
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Signed: -_____________________________________ - - A ™ * // K, £  WTestifier
Representing (Optional)

r.»  p c *  - z o n  K o iP i'a J Z rift f f ^ / f
A d d ress
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Pleaso enter into the record rny testimony to the House State Affairs

committee name

committee on HK 170 , dated 111112m .
bill/subject

P. 03

Alaska State Legislature

I would like to express my strong support for HB 170, It is imperative that 
measures be taken to ensure that tho Alaska Department o f Fish and Gamo is 
able to successfully recruit for its vacancies and to retain quality personnel. 
Currently, we are experiencing unprecedented difficulties wilh both, Let me 
be clear; until such time that ADF&G salaries and cost ofliving adjustments 
rival that offered by federal employment or some 24 other state agencies that 
deal with resource management in the lower 48, the department will 
continue to have recruiting mid retention difficulties. This measure would, 
however, offer an immediate and significant incentive to rectify the 
problems at hand.

Additionally, much of the work conducted by biologist that work in the field 
is as dangerous to life and limb as law enforcement in the state, Our agency 
has the highest workplace mortality among state agencies.
Again, I think you will find strong support for this measure with ADF&G  
and I encourage you to sec that it is passed favorably tlirough finance.
Thank you for you lime.

(groat r & c c f . Z>

/  Tastffier

Representing (Optional)
a wAddressKoh.Vak. Afc %/r_______________+-j - r n  r rn n n i - i  *,,,, uuiiiun ■■ am“ V 1 1 '  -  /  ^  /  /_ A  '3**
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P lea se  enter into the record my testimony to the 1-°-us—s --'I-te A f -3 — -----
comm ittee name

committee on - AliiiZH.   ___   dated .VJL?./?poL
bill/subject

i

I t 'S ,  a v o m  f . w f * * '" * ''* '
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Alaska State Legislature

Please enter into the record my testimony to the Hou-5dJ j l ? tg Affairs— „
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Date: April 20, 2001

To: Representatives Pete Kott, Eldon Mulder, Bill Williams,
Jeannette James, Beverly Masek, and John Harris

H O U S E  S T A T E  A F F A I R S  C O M M I T T E E

From: Representative John Coghill, Chairman' \r 
House State Affairs Committed"'"

Re: Recruitment and Retention o f State Employees

In recent weeks there has been several pieces of legislation introduced and 
referred to House State Affairs with regard to retirement and benefits 
issues.

While we passed HB 242 on to House Finance, the influx of HB 170 and 
HB 202, as well as, the intent o f Representative James to introduce 
legislation addressing social workers and Representative Williams to 
introduce legislation to address juvenile counselors is evidence that there 
is an overall problem to be address by the State Affairs Committee before 
any of this legislation can be passed.

During testimony on HB 170 April 19"', Kevin Brooks said his department 
is doing a salary survey on game biologists, but the survey will not be 
completed before adjournment.

I am interested in the State Affairs Committee reviewing the recruitment, 
retirement, and retention of our state workforce, as well as, salary issues 
for state employees in the broad context. I will be working with Sharon 
Barton in the Division o f Personnel and Guy Bell with Retirement and 
Benefits to address these issues.

It’s obvious that these bills will not be passed this year and the interim is 
an excellent time to work on the bigger picture. Sharon Barton and Guy 
Bell indicated to my staff just this morning that they share my concern 
about the piecemeal process of the series of bills now working their way 
through the legislature.
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bill/subject

I seek your support for House Bill 170.
In my case I started working for the Department o f fish and Game in 1968 
and worked in a wide variety of positions until 1987. My job at the time was 
to oversee the Prince William Sound Hatchery program and when the 
decision was made to get rid of the State hatcheries they also got rid o f me.
I was placed on layoff status but received no job offers in three years and all 
my rights were terminated.

Eventually I obtained a job with the Department as a management biologist 
in 1998. After working for two years assuming I was grand-fathered into the 
20 year retirement program I received a statement saying this was not the 
case. Attached was a statement of what benefits I wiJl receive at retirement 
age under the thirty-year program. Quite frankly I would have to live on the 
streets.

As you know there is a very high vacancy rate in the Department. Most Fish 
and Game Jobs tend to be rather high stress and most qualified applicants, 
when taking into account the present wages and benefits, will not consider 
working for 30 to receive a retirement. The 20-year retirement program is a 
benefit that could help attract and retain the dedicated people wc need to 
manage our fish and game resources.
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Date: April 20, 2001

To: Representatives Pete Kott, Eldon Mulder, Bill Williams, 
Jeannette James, and John Harris

H O U S E  S T A T E  A F F A I R S  C O M M I T T E E

From: Representative John Coghill, C hairm an^J^  
House State Affairs Committee

Re: Recruitment and Retention of State Employees

In recent weeks there has been several pieces o f legislation introduced and 
referred to House State Affairs with regard to retirement and benefits 
issues.

While we passed HB 242 on to House Finance, the influx of HB 170 and 
HB 202, as well as, the intent of Representative James to introduce 
legislation addressing social workers and Representative Williams to 
introduce legislation to address juvenile counselors is evidence that there 
is an overall problem to be address by the State Affairs Committee before 
any o f this legislation can be passed.

During testimony on HB 170 April 19lh, Kevin Brooks said his department 
is doing a salary survey on game biologists, but the survey will not be 
completed before adjournment.

I am interested in the State Affairs Committee reviewing the recruitment, 
retirement, and retention o f our state workforce, as well as, salary issues 
for state employees in the broad context. I will be working with Sharon 
Barton in the Division of Personnel and Guy Bell with Retirement and 
Benefits to address these issues.

It’s obvious that these bills will not be passed this year and the interim is 
an excellent time to work on the bigger picture. Sharon Barton and Guy 
Bell indicated to my staff just this morning that they share my concern 
about the piecemeal process o f the series of bills now working their way 
through the legislature.
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Good morning chairman and members o f Uic committee. 1 would like lo thank rtcvcrly 
Miisek for sponsoring this bill, find this commitlcc for taking the time to consider this 
issue. My mime is Nielc Sngnlkin, i live in Kodiak Alaska, and I am strongly in support o f  
House Hill 170.

I have been working for tho Alaska Department o f Fish and Game for five years. In that 
short poriod o f time, J havo had a number o f closo calls where 1 have felt my life was in 
jeopardy. These Include (rips on small airplanes to remote ports, or skiffs in open water 
or planes to remote field camps when the weather suddenly changed for the worse. The 
easiest for me to remember is that the first crab boat I went to sen on for the deportment 
sank one month later due to some mechanical failuro. My best friend in the department, 
who has about the same amount o f lime in as me, crashed last summer in a super cub 
nearly losing his life. The pilot in that crash, among other injuries, broke both o f his legs 
and is just now able lo walk. These risks are real. They arc a purl o f  our jobs, and they arc 
experiences o f my job that t no longer share with my family because it disturbs them.

A re hi led problem the department faces is retaining and attracting qualified biologists.
Tills is due lo the department not keeping up with salaries and benefits. I routinely assist 
with lining committees and the number of qualified applicants has diminished. Two 
examples in Kodiak include the management biologist position for Area M, one o f  the 
most conlrovoisial fisheries in the state, will bo unfilled going into the beginning o f  
commercial fishing season. Another is a research biologist position for the tiering Sea, 
funded by the federal government, has gone unfilled for months, and at the time o f this 
tOiUiuumy, iss'.ill vacant.

Wltilo I lovo my job, and I enjoy working with the people in the department 1 am at a 
point in my career where J question whether I can continue to work for the department for 
another 25 years, or whether it wtvld bo wise forme to look for another less stressful, 
higher paying, nurl less dangerous position.

Thank you again for considering this important issuo.

Nicholas Sagalkin S 
P.O. Hex 3502 
Kodiak, Alaska 99615
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Date: April 20, 2001

To: Representatives Pete Kott, Eldon Mulder, Bill Williams,
Jeannette James, Beverly Masek, and John H a r r i s ^ —

From: Representative John Coghill, Chahmar 
House State Affairs Committed'' ( j

Re: Recruitment and Retention of State Employees

H O U S E  S T A T E  A F F A I R S  C O M M I T T E E

In recent weeks there has been several pieces o f legislation introduced and 
referred to House Slate Affairs with regard to retirement and benefits 
issues.

While we passed HB 242 on to House Finance, the influx o f HB 170 and 
HB 202, as well as, the intent o f Representative James to introduce 
legislation addressing social workers and Representative Williams to 
introduce legislation to address juvenile counselors is evidence that there 
is an overall problem to be address by the State Affairs Committee before 
any o f this legislation can be passed.

During testimony on HB 170 April 19th, Kevin Brooks said his department 
is doing a salary survey on game biologists, but the survey will not be 
completed before adjournment.

I am interested in the State Affairs Committee reviewing the recruitment, 
retirement, and retention o f our state workforce, as well as, salary issues 
for state employees in the broad context. I will be working with Sharon 
Barton in the Division of Personnel and Guy Bell with Retirement and 
Benefits to address these issues.

It’s obvious that these bills will not be passed this year and the interim is 
an excellent time lo work on the bigger picture. Sharon Barton and Guy 
Bell indicated to my staff just this morning that they share my concern 
about the piecemeal process o f the series o f bills now working their way 
through the legislature.
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Dt: A pril 3, 2001

To: R ep resen ta tive  Joh rp 06gh ill ^

Fr: R ep resen ta tive  BeverF^JVfSsek^/

Re: HB 170 - G ranting certain F ish  & G am e E m p loyees status as peace o fficers  u n d er  the
p u b lic  e m p lo y e e s  retirem ent system .

I w ou ld  appreciate you r consideration  in sch ed u lin g  HB 170 for a hearing. It has becom e  
abundantly  clear that A laska m ust act in the near future if w e  are to m aintain  our standards  
w here m anagem ent o f our fish and w ild life  resources are concerned. The con tin u ed  loss o f  
experienced  staff d u e  to our inability to com pete in the m arket p lace w ill have a detrim ental 
effect on  the future o f  our fish  and w ild life  resources. HB 170 w ill p rov id e the State one  
incentive for recruiting and retaining com peten t em p lo y ees  for the D epartm ent o f  Fish and  
Game.





A l a s k a  S t a t e  L e g i s l a t u r e

HOUSE OF REPRESENTATIVES 
Alaska State Capitol Juneau, Alaska 99801-1181

M EM O R A N D U M

TO: Representative John Coghill, Chair
House State Affairs

FROM: Representaf
House Rules

RE: Request for Hearing

DATE: March 14, 2001

Please consider this request to schedule House Bill 177: An Act placing certain special 
interest organizations within the definition o f  “group” for purposes o f  Alaska’s campaign 
finance statutes; providing a contingent amendment to take effect in case subjecting these 
organizations to all o f  the statutory requirements pertaining to groups is held by a couit to 
be unconstitutional; requiring certain organizations to disclose contributions made to 
them and expenditures made by them; requiring disclosure o f  the true source o f  campaign 
contributions; and providing for an effective date, before the House State Affairs 
Committee at your earliest possible convenience.

Back up material will be delivered to your committee aide within the next few days.

Thank you for your consideration o f  my request.
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CS FO R  H O USE BILL NO. 177( )

IN THE LEGISLATURE OF THE STATE OF ALASK A  

TW ENTY-SECOND LEGISLATURE - FIRST SESSION

B Y

O ffe re d :
R e f e r r e d :

S p o n s o r ( s ) :  H O U S E  R U L E S  C O M M I T T E E

A BILL  

FOR AN  ACT EN TITLED  

"An A ct placing certain special interest organizations within the definition o f'grou p ' for 

purposes o f A laska's cam paign finance statutes; and requiring disclosure o f the true 

source o f  cam paign contributions."

BE IT EN A C TED  BY TH E LEG ISLATUR E O F THE STA TE OF ALASK A:

* Section 1. The uncodified law o f the State o f  Alaska is amended by adding a new section 

to read:

SHORT TITLE. This Act may be known as the Full Disclosure o f  Campaign Finance 

Act.

* Sec. 2. AS 15.13.040(b) is amended to read:

(b) Each group shall make a full report upon a form prescribed by the

com m ission, listing

(1) the name and address o f  each officer and director;

(2) the aggregate amount o f  all contributions made to it; and, for all 

contributions in excess o f  $ 100 in the aggregate a year, the name, address, principal

- 1 -
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occupation, and employer o f  the contributor, and the date and amount contributed by 

each contributor; for purposes o f this paragraph, "contributor" m eans the true 

source o f the funds, property, or services being contributed: and

(3) the date and amount o f  all contributions made by it and all 

expenditures made, incurred or authorized by it.

* Sec. 3. AS 15.13.400(5) is amended to read:

(5) "group" means (A) every state and regional executive committee o f  

a political party; [AND] (B) any combination o f  two or more individuals acting jointly 

who organize for the principal purpose o f  influencing the outcome o f  one or more 

elections and who take action the major purpose o f  which is to influence the outcome 

o f  an election; and (C) a special interest organization: for purposes o f this 

subparagraph, a special interest organization is a person, other than an 

individual, that cannot participate in business activities, does not have 

shareholders who have a claim on corporate earnings, and is independent from  

the influence o f business corporations: a group that makes expenditures or receives 

contributions with the authorization or consent, express or implied, or under the 

control, direct or indirect, o f  a candidate shall be considered to be controlled by that 

candidate; a group w hose major purpose is to further the nomination, election, or 

candidacy o f  only one individual, or intends to expend more than 50 percent o f  its 

money on a single candidate, shall be considered to be controlled by that candidate 

and its actions done with the candidate's knowledge and consent unless, within 10 

days from the date the candidate learns o f the existence o f  the group the candidate files 

with the commission, on a form provided by the commission, an affidavit that the 

group is operating without the candidate's control; a group organized for more than 

one year preceding an election and endorsing candidates for more than one office or 

more than one political party is presumed not to be controlled by a candidate; 

however, a group that contributes more than 50 percent o f  its m oney to or on behalf o f  

one candidate shall be considered to support only one candidate for purposes o f  

AS 15.13.070, whether or not control o f  the group has been disclaimed by the 

candidate;

177( ) - 2 -
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IN THE LEGISLATURE OF THE STATE OF ALASKA  

TWENTY-SECOND LEGISLATURE - FIRST SESSION

B Y  T H E  H O U S E  R U L E S  C O M M I T T E E

I n t r o d u c e d :  3 /12 /01  
R e f e r r e d :  S ta te  A f fa ir s ,  J u d ic ia r y

A BILL  

FOR AN ACT ENTITLED

1 "An A ct placing certain special interest organizations within the definition o f 'group' for

2 purposes o f A laska's campaign finance statutes; providing a contingent am endm ent to

3 take effect in case subjecting these organizations to all o f the statutory requirem ents

4 pertaining to groups is held by a court to be unconstitutional; requiring certain

5 organizations to disclose contributions made to them and expenditures made by them;

6 requiring disclosure o f the true source o f campaign contributions; and providing for an

7 effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE O F ALASK A:

9 * Section 1. The uncodified law o f the State o f  Alaska is amended by adding a new section

10 to read:

11 SFIORT TITLE. This Act may be known as the Full Disclosure o f  Campaign Finance

12 Act.

13 * Sec. 2. AS 15.13.040(b) is amended to read:

H O U SE  BULL N O . 177
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(b) Each group shall make a full report upon a form prescribed by the 

commission, listing

(1) the name and address o f  each officer and director;

(2) the aggregate amount o f  all contributions made to it; and, for all 

contributions in excess o f  $100 in the aggregate a year, the name, address, principal 

occupation, and employer o f  the contributor, and the date and amount contributed by 

each contributor; for purposes o f  this paragraph, "contributor” means the true 

source o f the funds, property, or services being contributed; and

(3) the date and amount o f  all contributions made by it and all 

expenditures made, incurred or authorized by it.

* Sec. 3. AS 15.13.040(b), as amended by sec. 2 o f  this Act, is amended to read:

(b) Each group and qualified nongroup entity shall make a full report upon a 

form prescribed by the commission, listing

(1) the name and address o f  each officer and director;

(2) the aggregate amount o f  all contributions made to it; and, for all 

contributions in excess o f  $100 in the aggregate a year, the name, address, principal 

occupation, and employer o f  the contributor, and the date and amount contributed by 

each contributor; for purposes o f  this paragraph, "contributor" means the true source 

o f  the funds, property, or services being contributed; and

(3) the date and amount o f  all contributions made by it and all 

expenditures made, incurred or authorized by it.

* Sec. 4. AS 15.13.400(5) is amended to read:

(5) "group" means (A) every state and regional executive committee o f  

a political party; [AND] (B) any combination o f two or more individuals acting jointly 

who organize for the principal purpose o f  influencing the outcome o f  one or more 

elections and who take action the major purpose o f  which is to influence the outcome 

o f  an election; and (C) a special interest organization; for purposes o f this 

subparagraph, a special interest organization is a person, other than an 

individual, that cannot participate in business activities, does not have 

shareholders who have a claim on corporate earnings, and is independent from  

the influence o f business corporations; a group that makes expenditures or receives

H B  177 - 2 -
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1 contributions with the authorization or consent, express or implied, or under the

2 control, direct or indirect, o f a candidate shall be considered to be controlled by that

3 candidate; a group whose major purpose is to further the nomination, election, or

4 candidacy o f  only one individual, or intends to expend more than 50 percent o f  its

5 money on a single candidate, shall be considered to be controlled by that candidate

6 and its actions done with the candidate's knowledge and consent unless, within 10

7 days from the date the candidate learns o f  the existence o f  the group the candidate files

8 with the commission, on a form provided by the commission, an affidavit that the

9 group is operating without the candidate's control; a group organized for more than

10 one year preceding an election and endorsing candidates for more than one office or

11 more than one political party is presumed not to be controlled by a candidate;

12 however, a group that contributes more than 50 percent o f  its money to or on behalf o f

13 one candidate shall be considered to support only one candidate for purposes o f

14 AS 15.13.070, whether or not control o f the group has been disclaimed by the

15 candidate;

16 * Sec. 5. AS 15.13.400(5), as amended by sec. 4 o f  this Act, is amended to read:

17 (5) "group" means (A) every state and regional executive committee

18 o f  a political party; and (B) any combination o f  two or more individuals acting jointly

19 who organize for the principal purpose o f  influencing the outcome o f  one or more

20 elections and who take action the major purpose o f  which is to influence the outcome

21 o f  an election; [AND (C) A SPECIAL INTEREST ORGANIZATION; FOR

22 PURPOSES OF THIS SUBPARAGRAPH, A SPECIAL INTEREST

23 ORGANIZATION IS A PERSON, OTHER THAN AN INDIVIDUAL, THAT

24 CANNOT PARTICIPATE IN BUSINESS ACTIVITIES, DOES NOT HAVE

25 SHAREHOLDERS WHO HAVE A CLAIM ON CORPORATE EARNINGS, AND

26 IS INDEPENDENT FROM THE INFLUENCE OF BUSINESS CORPORATIONS;]

27 a group that makes expenditures or receives contributions with the authorization or

28 consent, express or implied, or under the control, direct or indirect, o f  a candidate shall

29 be considered to be controlled by that candidate; a group whose major purpose is to

30 further the nomination, election, or candidacy o f  only one individual, or intends to

31 expend more than 50 percent o f  its money on a single candidate, shall be considered to

H B 0 1 7 7 a -3-
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be controlled by that candidate and its actions done with the candidate's knowledge 

and consent unless, within 10 days from the date the candidate learns o f  the existence 

o f  the group the candidate files with the commission, on a form provided by the 

commission, an affidavit that the group is operating without the candidate's control; a 

group organized for more than one year preceding an election and endorsing 

candidates for more than one office or more than one political party is presumed not to 

be controlled by a candidate; however, a group that contributes more than 50 percent 

o f its money to or on behalf o f  one candidate shall be considered to support only one 

candidate for purposes o f  AS 15.13.070, whether or not control o f  the group has been 

disclaimed by the candidate;

* Sec. 6. AS 15.13.400 is amended by adding a new paragraph to read:

(12) "qualified nongroup entity" means a person, other than an

individual, that

(A) cannot participate in business activities;

(B) does not have shareholders who have a claim on corporate

earnings; and

(C) is independent from the influence o f  business corporations.

* Sec. 7. The uncodified law o f  the State o f  Alaska is amended by adding a new section to 

read:

CONDITIONAL EFFECT. Sections 3, 5, and 6 o f  this Act take effect only if  a court 

order is entered and becomes final declaring that nonprofit entities that meet the test outlined 

in State o f  Alaska v. Alaska Civil Liberties Union, 978 P.2d 597 (Alaska 1999), and must be 

permitted to make campaign contributions and independent expenditures, may not be 

regulated to the same extent as other groups under Alaska law.

* Sec, 8. If secs. 3 . 5, and 6 o f  this Act take effect, they take effect on the day after the date 

o f  a court order described in sec. 7 o f  this Act becomes final.

HB 177 ■4-
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A l a s k a  S t a t e  L e g i s l a t u r e

HOUSE OF REPRESENTATIVES 
Alaska State Capitol Juneau, Alaska 99801-1181

SPONSOR STATEMENT 
COMMITTEE SUBSTITUTE FOR HOUSE BILL 177 ( ) 

DRAFT 22-LS0406VP
"An A ct placing special interest organizations within the definition o f  

'group f o r  purposes o f  A laska’s campaign finance statutes; and requiring 
disclosure o f  the time source o f  campaign. "

In 1999, the Alaska Supreme Court in ACLU v. State upheld Alaska’s ban on political 
contributions and independent expenditures by corporations and labor unions. But the 
court also held that entities must be allowed to make independent expenditures if  “(1) 
they cannot participate in business activities, (2) they have no shareholders who have a 
claim on corporate earnings, and (3) they are independent from the influence o f  business 
corporations." The court also suggested that entities, which meet these three criteria, 
must be permitted to make political contributions.

The committee substitute for House Bill 177 clarifies that non-group entities that meet 
these three criteria may make contributions and independent expenditures. It also 
subjects them to the same rules—including contribution limits and reporting requirement— 
as other groups that participate in political campaigns.



A l a s k a  S t a t e  L e g i s l a t u r e

HOUSE OF REPRESENTATIVES 
Alaska State Capitol Juneau, Alaska 99801-1181

SECTIONAL ANALYSIS 
COMMITTEE SUBSTITUTE FOR HOUSE BILL 177 ( ) 

DRAFT 22-LS0406\P
"An Act placing special interest organizations within the definition o f  

‘group 'fo r purposes o f  A laska’s campaign finance statutes; and requiring 
disclosure o f  the true source o f  campaign contributions. ”

Section 1: Adds a new section to uncodified law by giving this bill a short title: Full 
Disclosure o f  Campaign Finance Act.

Section 2: Amends AS 15.13.040(b). Contributions, expenditures, and supplying o f  
services to be reported. This section requires groups to disclose the contributor o f  
contributions in excess o f  $100. Contributor is defined as the true source o f  the 
contribution. The true source o f  income is the original source o f  the contribution.

Section 3: Amends AS 15.13.400(5). Definitions. The definition o f  group is amended to 
include special interest organizations that fall within the mandatory exception to 
corporate contribution bans identified in Federal Election Commission v. Massachusetts 
Citizens for Life, 479 U.S. 238 (1986), by incorporating, into statute, the three part test 
cited by the Alaska Supreme Court in State v. Alaska Civil Liberties Union. 978 P.2d at 
612,
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M E M O R A N D U M  March 15, 2001

SUBJECT: True Source o f  Funds (HB 177)

TO: Representative Brian Porter
Speaker o f  the House o f  Representatives 
Attn: Tom Wright

FROM: Kathryn L. Kurtz < X -
Legislative Counsel

You asked about the term "true source." Essentially, this term requires that, when 
contributions to a candidate are made through a third party conduit, something which is 
generally prohibited but might be attempted by someone seeking to evade the campaign 
contribution limits, the identity o f  the original source o f  the contribution be disclosed.

Alaska law requires groups to disclose the source o f  all contributions over $100 that they 
receive, including the name and occupation o f  the contributor. AS 15.13.040(b). Federal 
law has a similar requirement, 2 U.S.C. 434(b)(3), and both federal law and Alaska law 
prohibit a person or group from making a contribution in the name o f  another oerson, 2 
U.S.C. 441(f), AS 15.13.074(b).

The federal law has been interpreted to require disclosure o f  the "true source" o f  political 
contributions, rather than just the name o f  the person in whose name the money is given.1 
In U.S. v. Hsia. the "true source" was a non-profit religious organization not eligible to 
make political campaign contributions. Instead o f  contributing directly, this organization 
worked with the defendant, Hsia, who solicited contributions for the campaign from 
numerous individuals, who were then reimbursed by the religious organization. Hsia also 
arranged to channel funds from a foreign national who was ineligible to make campaign 
contributions through a number o f individuals. The court concluded that the federal 
statute's "demand for identification o f  the 'person . . . who makes a contribution' is not a 
demand for a report on the person in whose name money is given; it refers to the true 
source o f  the money."2

1 U.S. v. Hsia. 176 F.3d 517, 524 (D.C. Cir. 1999), interpreting 2 U.S.C. sec. 434(b)(3) 
and 2 U.S.C. 441(f); see alsu U.S. v. Kanchanalak, 192 F.3d 1037 (D.C.Cir. 1999).

2 Id. (emphasis in original)
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M arch 15, 2001
Page 2

In another recent federal case, corporate employees, friends, and family members were 
solicited to make campaign contributions to designate/ candidates, and those 
contributions were then reimbursed by the corporation.3 The defendants responded to the 
indictment by arguing that the anti-conduit provision in 2 U.S.C. 441(f) was 
unconstitutional. The third circuit found this argument frivolous4, noting that 
"[proscription o f  conduit contributions (with the concomitant requirement that the true 
source o f  contributions be disclosed) would seem to be at the very core" o f  the United 
States Supreme Court's analysis in Buckley v. Valeo. 424 U.S. 1 (1976), and concluded 
that the federal prohibition on conduit contributions served a compelling state interest.5

KLK:glc
01-242.glc

Enclosure

3 Mariani v. Federal Election Commission. 212 F.3d 761 (3rd Cir. 2000).

4 Id. at 765.

5 Id. at 775.
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M E M O R A N D U M March 21, 2001

SUBJECT: Nonprofit Groups and Alaska Campaign Finance Law (HB 177, 
Work Order No. 22-L S0406\0)

TO:

FROM:

Representative Pete Kott, Chair 
House Rules Committee

Kathryn L. Kurtz 
Legislative Counsel

The purpose o f  this memo is to clarify the legal landscape surrounding House Bill 177. 
This bill would include non-group entities qualified to make campaign contributions and 
expenditures in the definition o f "group." making them subject to the same limits and 
disclosure requirements as groups. In case this provision is found unconstitutional, this 
draft also contains a contingent amendment which would only require non-group entities 
to disclose their funding sources and expenditures. It also includes a clause clarifying 
that "contributor" means the true source o f  funds rather than the nominal contributor for 
purposes o f  the group disclosure requirement.

Buckley v. Valeo: the Foundation o f Cam paign Finance Law

Bucklev v. V aleo1 is the source o f  modem campaign finance law. In that case, the 
Supreme Court upheld som e parts o f  the federal election campaign act, and invalidated 
others. That decision established the validity o f  contribution limits, and disclosure 
requirements. Contribution limits can be justified to the extent they are narrowly tailored 
to prevent corruption or the appearance o f  corruption. Disclosure requirements can be 
justified by the state's interest iri providing information about candidates and their 
funding sources to voters. Bucklev v. Valeo rejected expenditure limits, including limits 
on independent expenditures expressly advocating the election or defeat o f  a candidate, 
limits on personal expenditures by candidates, and limits on total campaign 
expenditures.2

1 Bucklev v. Valeo, 424 U.S. 1 (1976).
2 Although expenditure limits cannot be imposed universally, some states have 
incorporated them into public financing schemes, whereby a candidate is eligible to 
receive matching funds if  the candidate voluntarily agrees to abide by expenditure limits. 
These voluntarily expenditure limits have been upheld. See Rosenstiel v. Rodriguez. 101 
F.3d 1544 (8th Cir. 1996), Kennedy v. Gardner. 1999 WL 814273 (D.N.H. Sept. 30, 
1999).
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The basic principles o f  Bucklev remain good iaw, but they have been refmed in the 
intervening years. Contribution limits are generally permissible, but there are two 
important exceptions. Even though business corporations and unions may be prohibited 
from contributing to candidate campaigns, contributions and independent expenditures by 
corporations and unions to influence the outcome o f  initiative campaigns can not be 
barred.3 Also, there is new case law suggesting that contributions by political parties to 
their own candidates can not be limited.4 In both cases, courts have concluded that 
corruption does not pose a real threat, so there is no sufficient iustification for burdening 
speech.

Bucklev v. Valeo distinguished between "express advocacy" and "issue advocacy" for 
purposes o f  regulating independent expenditures. "The government can regulate express 
advocacy but issue advocacy cannot be prohibited or regulated."5 Even statutes 
regulating communications that "unambiguously refer to a candidate" or "implicitly 
advocate the success or defeat" o f  a candidate have been deemed irreconcilable with the 
first amendment as interpreted in Bucklev v. V aleo, since they attempt to regulate more 
than just express advocacy.6 Similarly, a regulation prohibiting corporations from 
making independent expenditures for communications using the name or likeness o f  a 
candidate within 45 days o f  an election was held to be overbroad.7 In this context, 
"regulation" covers disclosure laws as well as attempts to ban certain independent 
expenditures outright.

"Express advocacy" is limited to "communications containing express words o f advocacy 
o f election or defeat, such as 'vote for,' 'elect,' 'support,' 'cast your ballot for,' 'Smith for 
Congress,' 'vote against,' 'defeat,' 'reject.'"8 Many courts have taken this as a bright line

3 First National Bank o f  Boston v. Bellotti. 435 U.S. 765 (1978); Montana Chamber o f 
Commerce v. Argenbright, No. 98-36256 (9th Cir., Sept. 26, 2000).
4 Missouri Republican Party v. Lamb. 227 F.3d 1070 (8th Cir. 2000) held that limiting
the amount a political party could contribute to its own candidates violated the first
amendment. Meanwhile, the tenth circuit has concluded that a federal law limiting 
coordinated expenditures by political parties and candidates for Congress is 
unconstitutional. Federal Election Commission v. Colorado Republican Federal 
Campaign Committee. 213 F.3d 1221 (10th Cir. 2000), certiorari granted 121 S.Ct. 296. 
69 USLW 3249 (U.S. Oct. 10, 2000). Neither o f  these cases are controlling precedent in 
Alaska, however, the United States Supreme Court has agreed to review  the Colorado 
case. Oral argument was held Wednesday, February 28. I f  the Colorado decision is 
upheld, the constitutionality o f  AS 15.13.070(d) w ill need to be reviewed.
5 Planned Parenthood Affiliates v. Miller. 21 F.Supp.2d 740, 743 (E.D.Mich. 1998), 
interpreting Bucklev v. Valeo, 424 U.S. 1 (1976) and Massachusetts Citizens for Life. 
479 U.S. 238 (1986).
6 Citizens for Responsible Government State Political Action Committee v. Davidson. 
2000 WL 1902427 at 14 (10th Cir. Colo. Dec. 26, 2000); Vermont Right to Life 
Committee. Inc. v. Sorrell, 221 F.3d 376, 387 (2nd Cir. 2000).
7 Planned Parenthood Affiliates v. Miller. 21 F.Supp.2d 740 (E.D.Mich. 1998)
5 Bucklev v. Valeo, 424 U.S. at 44, n. 52.
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standard requiring the use o f  "magic words" expressly advocating the election or defeat 
o f  a candidate.9 The Ninth Circuit has interpreted this aspect o f  the Bucldev decision  
more broadly than other courts, finding the context and timing o f  a communication 
relevant to whether the communication constitutes express advocacy.10 Oregon has 
adopted the Ninth Circuit's view," but the state o f  Washington has rejected the contextual 
approach.12

State v. A laska Civil Liberties Union: Evaluating the Validity o f A laska' Cam paign  
Finance Law

Alaska's campaign finance law was challenged, and largely upheld, by the Alaska 
Supreme Court in State v, Alaska Civil Liberties Union.13 That decision did, however, 
point out aproblem with two sections, AS 15.13.074 and AS 15.13.135, which, combined 
with the limited definition o f  "group" in AS 15.13.400(5), could be read as prohibiting 
not only business corporations and unions, but also non-business entities from making 
contributions and independent expenditures for express advocacy. That goes against 
federal precedent, which holds that you cannot bar an entity from making campaign 
contributions if  the entity meets the following criteria:

1) it doesn't participate in business activities;
2) it has no shareholders with a claim on corporate earnings; and
3) is independent from the influence o f  business corporations.14

9 See for example Perrv v. Bartlett. 231 F.3d 155, 160-161 (4th Cir. 2000) (rejecting a 
statute regulating communications made with an intent to influence the outcome o f  an 
election as overbroad); Faucher v. Federal Election Commission, 928 F.2d 468. 472 (1st 
Cir. 1991) (interpreting Bucklev as providing a "bright-line express advocacy test").
10 Federal Election Commission v. Furaatch. 807 F.2d 857, 865 (9th Cir. 1987) ("We 
conclude that speech need not include anv o f  the words listed in Buckley to be express 
advocacy under the [Federal Election Campaign] Act, but it must, when read as a whole, 
and with limited reference to external events, be susceptible o f  no other reasonable 
interpretation but as an exhortation to vote for or against a specific candidate."
11 State ex rel Crumpton v. Keisling. 982 P.2d 3 (Or. App. 1999) ("The 1.: '<t o f  the 
Furgatch approach, as applied to the Oregon law, is to determine whether the nature o f  
the publication as a whole is clearly to support or oppose an candidate for office, the 
purpose is not to search for magic w ords-w hich careful drafters can, as in this case, 
usually avoid-but to find the essential message that the publication communicates to the 
reader.")
12 Washington State Republican Party v. Washington State Public Disclosure 
Commission, 4 P.3d 808, 820-821 (Wash. 2000).
13 State v. Alaska Civil Liberties Union, 978 P.2d 597 (Alaska 1999).
14 Id. at 612, citing the exception established in Massachusetts Citizens for Life. 479 U.S. 
238 (1986) as described in Federal Election Commission v. Survival Education Fund, 65 
F.3d 285,291 (2d Cir. 1995)
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So, the court mandated that the statutes be read to permit non-group entities that meet 
these three criteria to contribute and make independent expenditures.

The Alaska legislature may have anticipated this result when it included the following 
applicability provision in the 1996 campaign finance reform act15:

If a court determines, that under the federal or state constitutions, persons who are 
not individuals must be allowed to contribute to candidates or groups, then the 
requirements, monetary limitations, and restrictions o f  AS 15.13. are applicable to 
those persons.

APOC has recognized the existence o f  this provision, but has interpreted its own 
regulations to permit certain nonprofit entities to report as individuals rather than groups, 
thus avoiding the source o f  funding disclosure requirement in AS 15.13.040(b).16 House 
Bill 177 clarifies this point by including non-group entities that meet the three criteria in 
the definition o f  group.

Treating "Non-G roup Entities" Like Groups

Like Alaska's Supreme Court, state and federal courts across the country are just 
beginning to com e to terms with the implications o f  Massachusetts Citizens for Life and 
other recent developments in the area o f  campaign finance relating to what the Alaska 
Supreme Court called "non-group entities". I do not see anything in Alaska case law or 
controlling federal precedent that would prevent treating qualified these entities like other 
groups under Alaska's campaign finance laws.

I must caution you, however, about a recent federal district court case which held that a 
nonprofit group engaging in express advocacy could be regulated, but not to the same 
extent as PACs and other groups whose primary purpose was influencing elections.17 
That Alabama decision is not binding in Alaska, and it is only a United State District 
Court decision, so it may be appealed. It is the only decision I have found that directly 
addresses this point; I do not know whether other courts w ill follow  its lead. If the 
Alaska court were to follow  the Alabama court's reasoning, it might conclude that the 
change made by the enclosed bill was overbroad.

According to the Alabama court, nonprofit corporations can be required to disclose 
contributions and independent expenditures for express advocacy.18 Significantly, the

15 1996 SLA ch. 48, sec. 30 (emphasis added).
16 APOC opinion no. AO99-04-CD (August 26, 1999).
17 Richev v. Tvson. 120 F.Supp.2d 1298, 1320 (S.D.Ala. 2000) (citing Federal Elections 
Commission v. Massachusetts Citizens for Life, 479 U .S. 238, 262 (1986) for the 
proposition that "a non-commercial, non-stock corporation w hose major purpose is not to 
nominate or elect a candidate cannot be regulated as extensively as a political 
committee").
18 Id. at 1319.
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court found no problem with requiring disclosure o f  the identity o f  contributors, unless 
the nonprofit corporations could show "a reasonable probability that the compelled 
disclosure o f  a [group's] contributors' names w ill subject them to threats, harassment, or 
reprisals from either government officials or private parties."19

However, the court also found that the registration, organizational, and record-keeping 
requirements o f  the Alabama statute could not justifiably be extended to nonprofit 
corporations because they were not "narrowly tailored." In other words, they imposed 
more o f a burden on the nonprofit corporations than could be justified by the state's 
interest in information and disclosure.20 This raises a question about application o f  
statutes including AS 15.13.050 (registration), AS 15.13.060 (treasurers), and 
AS 15.13.086 (authorized expenditure makers) to non-group entities. Still, the Alabama 
decision involved a group supporting a ballot measure, not a candidate, and there is some 
chance that the corruption rationale available in regulating candidate races might be 
raised in defense o f  broader application o f  the campaign finance statutes to nonprofits.

House Bill 177 incorporates non-group entities into the definition o f  group, but also 
includes a contingent amendment simply making them subject to the disclosure 
requirement in AS 15.13.040(b) in case the broader approach is found unconstitutional by 
a court with jurisdiction in Alaska. This bill does not make any provision to address 
potential constitutional problems in AS 15.13.050, 15.13.060, and 15.13.086.

Contributions through Conduits

Under current law, groups are required to disclose the name and occupation o f  the 
contributor for all contributions over $100 that they receive. AS 15.13.040(b). 
Disclosure requirements o f  this nature have repeatedly been upheld at the federal level 
because they provide information to voters, deter corruption, and help detect violations o f  
other campaign finance laws.21 Disclosure cannot always be demanded; "whenever 
identification and fear o f  reprisal would deter speech, the first amendment protects 
anonymity."22 However, to justify an exception to campaign disclosure requirements, a 
group must affirmatively show a "'reasonable probability' that disclosures would subject 
[its] contributors to 'threats, harassment, or reprisals.'"23 Alaska case law reflects this 
same basic approach.24

19 Id. at 1323, quoting Bucklev v. V aleo, 424 U .S. 1, 74(1976) (emphasis in original), 
following NAACP v. Alabama, 357 U.S. 449 (1958).
20 Id. at 1316-1317.
21 Bucklev v. Valeo. 424 U.S. 1 (1976).
22 Goland v. United States. 903 F.2d 1247, 1259-60 (9th Cir. 1990) {citing Tallev v. 
California, 362 U.S. 60 (1960), and NAACP v. Alabama. 357 U.S. 449 (1958)).
23 Id. at 42.
-4 Veco International v. APOC, 753 P.2d 703 (Alaska 1988) {summarizing Messerli v. 
State. 626 P.2d 81 (Alaska 1981), which upheld the identification requirement for 
independent expenditures in support o f  ballot measures, and remanded the case for the 
lower court to determine whether Mr. Messerli had a special need for anonymity).
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as to the correctness of the conclusion. 
Proof by cJcnr mid convincing evidence 
requires a level of proof greater llinn n 
preponderance of the evidence or the 
substantia] weight of the evidence, but 
less than beyond a reasonable doubt. 

Ala.Code § 6-11-20 (1093).
By its own language, section 6-11-20 docs 
not define the standard to be applied by 
the court at the summary judgment stage. 
Sec Ex paiie Nonvood Hodges Motor Co., 
Inc., 680 So.2d 2-15, 249 (Ala. 1996). In­
stead, It “defines the standard of proof for 
determining whether the trier of fact has, 
or had, the authority to award punitive 
damages." Id.

[22] Because this is a diversity action, 
Alabama substantive law applies, but the 
standard lor summary judgment is a pro­
cedural m atter governed by federal law. 
In this case, MSC has presented evidence 
which lends to show that the Defendants 
knowingly m isrepresented the quality of 
certain seed sold to MSC. This evidence, 
viewed in the light most favorable lo MSC, 
is sufficient to avoid summary judgment on 
the issue of punitive damages, although 
the evidence may well prove to be insuffi­
cient to authorize such damages at trial. 
Accordingly, Defendants' Million for Sum­
mary Judgment as lo the availability of 
punitive damages on MSC's fraud claims is 
DENIED.

II. Mental Anguish Damages 
126) Defendants contend that a sole 

proprietorship has no claim for mental an­
guish damages. As discussed previously, 
there is no legal distinction between a sole 
proprietor and a sole proprietorship. Le­
gally, MSC and Mrs. Francis G. Moorer 
are one and the same. MSC is entitled to 
claim mental anguish damages lo the same 
extent they could be claimed in the name 
of Mrs. Moorer. Therefore, Defendants’ 
Motion for Summary Judgm ent as to the 
availability of mental anguish dnmagcs is 
DENIED.1

3. The court, of course, expresses no opinion

ORDER
For the foregoing reasons, it is Oit- 

DEKEL) ns follows:

1. Defendants' Motion for Summnry 
Judgm ent is Git ANTED as I '  Melvin M. 
Moorer, Jr., and Judgment is entered in 
favor of the Defendants and against Mel­
vin M. Moorer, Jr. The Motion is D E ­
N IED insofnr as it claims MSC is an 
Improper party to this action.

2. The Motion for Summary Judgm ent 
is GRANTED as lo the implied warranty 
clnims and ns to all claims based on state  
and federal seed law.

3. The Motion for Summnry Judgm ent 
is D EN IED  ns to the m isrepresentation 
clnims, the fraudulent suppression claim, 
the effect of the limited liability provisions, 
the availability of punitive damages on the 
fraud counts, and the ability of MSC to 
claim mental anguish damnges.

•I. The case will proceed in the name of 
Moorer Reed Company on counts two, 
four, five, six, and seven.

David KICIIEV, el ill., P la in tiffs, 

v.

Jo h n  TYSON, Jr., etc., cl 
nl., D efendants.

No. CIV. A. 99-082 l-R  VS.

United States District Court,
S.l). Alabama,

Southern Division,

Nov. 13, LOOO.

Non-profit corporation which desired 
to advocate passage or defeat of ballot

as lo die pinpricty of awarding such damages

mum, i
Cilc u  120 F.Supp.2<

measures challenged constitutionality of 
Alabama's F a ir Campaign Practice Act 
(FCPA). On cross-motions for nummary 
judgment, the District Court, Volhner, J., 
held that: (I) corporation had standing; (2) 
allegedly burdened activity was "express 
advocacy," not "issue advocacy"; (3) corpo­
ration was not immune from regulation, 
even If its m ajor purpose was not achieve­
ment of particular election results; (-1) reg­
ulation was justified by compelling state 
interest in providing electorate wilh infor­
mation; (6) FCTA's registration, organiza­
tional and recordkeeping requirements 
were not narrnwly tailored; ami (ti) 
FCPA's disclosure requirem ents were nar­
rowly tailored.

Millions granted in part and denied in
part.

1. Federal Civil P rocedure  ©=103.2
At least lo extent that standing is 

jurisdictional m atter, court is obligated to 
confirm its existence, regardless of any 
challenge by parties.

2. Federal Civil P rocedure  <2=103.2, 103.3
Irreducible constitutional minimum uf 

standing is throe-fnld: (I) plaintiff must 
have suffered injury in fact, i.e.. invasion of 
legally protected interest which is (a) con­
crete and particularized, and (It) actual or 
imminent, not conjectural or hypothetical; 
(2) there must lie causal enimeetinn be­
tween injury and conduct complained of, 
such that injury is fairly Irnrcnhlc to chal­
lenged action of defendant; and (.‘It it must 
be likely, as opposed to merely speculative, 
that injury will l^c redressed by favorable 
decision. U.S.C.A. Const. Art. 3, § 2, cl. 1.

3. Federal Civil P rocedure  ©=103.2
Standing m ust exist a t commencement 

of litigation, and plaintiff must demon­
strate  standing separately for each form of 
relief sought.

-I, Countitillinnni Lnw ©=12.2(1)
When plaintiff brings pre-enforcement 

First Amendment challenge to sanctioning 
statute, regulation or ordinance, standing

v. n o rm  1299I 1298 ts.n.Aii. zncoi
exists nl summary Judgment stage when 
plaintiff has submitted evidence indicating 
Intention lo engage In course of conduct 
arguably affected with constitutional Inter­
est, but proscribed by statute, and there 
exists redible threat of prosecution.. 
U.S.C.A. Const. Art. 3, 5 2, cl. 1; Amend.
I.
5. C onstitu tional Low <sx=J2.2(l)

Non-profit corporation which desired 
to advocate passage or defeat of ballot 
measures, but did n. t want lo comply with 
requirements imposed on political commit­
tees by Alabama's Fair Campaign Practice 
Act (FCPA), had standing to assert pre­
enforcement F irst Amendment challenge; 
corporation faced credible threat of prose­
cution, Act was source of alleged infringe­
ment on corporation’s free speech rights, 
and declaration that Act was unconstitu­
tional would redress alleged injury. 
L'.S.C.A. Const. All. 3, § 2, el. 1: Amend.
I; Ala.Code 1975, § 17-22A-1 cl scq.

6. C onstitu tional Lnw©=-I2(l)

Prudential concerns addressed by 
standing doctrine, in suit challenging con­
stitutionality of statute, Include whether 
plaintiffs complaint falls within zone of 
interests protected by-constitutional provi­
sion at issue, whether it raises abstract 
questions more appropriately result oil by 
legis.ature, and whether plaintiff is assert­
ing iis own rights or those of non-party.

7. Const Hut iunnl L n w e = lli( l)

F irst Amendi tent challenge to statute 
that allegedly restrained non profit corpo­
ration's ndvoency of ballot mensure was 
not mooted by occurrence of election; con­
troversy was capable of repetition, yet 
evading review. U.S.C.A. Const.Amend. 1.

8. C onstitu tional Law ©=90.1(1.2)

Non-profit corporation's desire to dis­
tribute voter guides to expressly advocate 
passage or defeat of ballot measures was 
essence of First Amendment expression 
which could be burdened only by statute
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narrowly tailored to serve compelling state  
interest. U.S.C.A. Const.Amend. I.

9. C onstitu tional Lnw <£=>90.1(1.2)
Fact that practical effect of Alabama's 

Fa ir Campaign Practice Act (FCPA), in 
imposing registration, organizational and 
recordkeeping requirements on political 
committees, might be to discourage pro­
tected speech svas sufficient to characterize 
Act as infringement on F irs t Amendment 
activities, and hence justifiable only if nar­
rowly tailored to serve compelling state  
Interest. U.S.C.A. Const.Amend. 1; Ala. 
Code 197C, § I7-22A-1 e t seq.

10. C onstitu tional Law  <5=90.1(1.2)
"iBsue advocacy," which lies complete­

ly beyond pale of constitutional govern­
mental regulation, Is shorthand expression 
for speech that 6tops short of explicitly 
advocating particular election result.

See publication Words and Phras­
es for other judicial constructions 
and definitions.

11. C onstitu tional Law <5=90.1(1.2) 
E lections ©=309
Non-profit corporation’s effort to ex­

pressly advocate passage or defeat of bal­
lot measure was "express advocacy," not 
"issue advocacy," for purpose of dolermin- 
ing w hether it was subject to constitution­
ally permissible restriction. U.S.C.A. 
Const,Amend. 1.

12. C onstitu tional Lnw ©=90. It 1.2) 
E lections ©=309
Non-profit corporation was not consti­

tutionally immune from regulation of its 
express advocacy activities, even if its m a­
jo r purpose was not achievement of partic­
ular election results. U.S.C.A. Const. 
Aj tend. 1.

13. C onstitu tional Lnw ©=90.1(1.2) 
E lections ®=3Il
S tate 's asserted Interest In nvolding 

appearance or actuality of corruption was 
not sufficiently compelling to justify disclo­
sure requirements imposed by Alabama’s 
Fair Campaign Practice Act (FCPA) on

non-profit corporation which desired to ad­
vocate passage or defeat of ballot mea­
sures, absent evidence that reality or per­
ception of corruption haunted Alabama 
ballot measures. U .S .C A  Const.Amend, 
1; Ala.Code 1975, § 17-22A-1 e t seq.

14. C o nstitu tional Lnw ©=>90.1(1.2) 
E lections ©=>31J
State 's asserted interest in providing 

electorate with Information concerning 
sources of money spent on ballot proposi­
tions and how that money is spent was 
sufficiently compelling to justify disclosure 
requirem ents imposed by Alabama's Fair 
Campaign Practice Act (FCPA) on non­
profit corporation which desired to advo­
cate passage or defeat of ballot measures, 
U.S.C.A. Const.Amend, 1; Ala.Code 1975, 
§ 17-22A-1 e t seq.

15. C o nstitu tional Lnw ©=>82(3)
To be "narrowly tailored," means se­

lected in sta tu te  otherwise restricting ex­
ercise of F irst Amendment rights must 
bear sufficiently close relation to govern­
mental in terest advanced and must not 
unnecessarily infringe on F irs t Amend­
ment rights. U.S.C.A. Const.Amend. 1.

See publication Words and Phras­
es hu ntlier judicial cmisliuclioos 
and definitions.

10. C o n stitu tio n al Lnw ©=90.1(1.21 
E lections ©=>3! I
Registration, organizational and 

recordkeeping requirem ents imposed by 
Alabama's Fair Campaign Practice Ad 
(FCPA) were not narrowly tailored, and 
thus violated F irst Amendment lights of 
non-profit corporation which desired to ad ­
vocate passage or defeat of ballot m ea­
sures, hnt whose major purpose was not to 
engage in election activity. U.S.C.A. 
Const.Amend. 1; Ala.Code 1976, §§ 17- 
22A-3,17-22A-6, 17-22A-6.

17. S ta tu te s  ©=G1
State Btatute should not be deemed 

facially Invalid unlees it is not readily sub­
jec t to narrowing construction by sta te  
courts.

#

18. C onstitu tional Law ©=90.1(1.2)
E lections ©=311
Contribution disclosure requirements 

imposed by Alabnma's Fnir Campaign 
Practice Act (FCPA) were narrowly t i l ­
lered, and tints did not violate First 
Amendment rights of non-profit corpora­
tion which desired to advocate passage or 
defeat of ballot measures, even though 
corporal Ion’s majnr purpose was not to en­
gage in election activity; Act required dis­
closure only of contributions mnde for pur­
poses of express advocacy. U.S.C.A. 
Const.Amend. 1: Ala.Code 1975, § 17- 
22A-8.

19. C o nstitu tional Lnw ©=91
E lections ©=3) 1
Contribution disclosure requirements 

imposed by Alabama's Fair Campaign 
Practice Ael (F t'I 'A ) did not violate free 
association rights of contributors lo non­
profit corporation which desired to advo­
cate passage or defeat or ballot measures, 
absent showing of reasonable probability 
lliiit contributors would be subjected lo 
threats, harassm ent or reprisals if their 
identity became known. U.S.C.A. Const. 
Amend. 1; Ala.Code 1975, § I7-22A-8.

20. C o nstitu tional Lnw ©=90.1(1.2)
E lections ©=311
Alabama’s Fair Campaign Prnclice 

Act (FCPA) did not violate First Amend­
ment rights uf non-profit corporation 
which desired to advocate passage or de­
feat of ballot measures by labeling corpo­
ration ns "political committee," absent 
showing of reasonable probability th a t ap­
pellation would generate adverse reactions 
from third parlies. U.S.C.A. Const. 
Amend. I; Ala.Code 1975, § 17-22A-1 et 
seq.

21. In junction  ©=1.18.1
Plaintiff moving for preliminary in­

junction must show: (I) substantial likeli­
hood of success on merits; (2) substantial 
threat of irrcparnble injury; (3) that 
threatened injury to plaintiff outweighs in-

I. The plaintiffs' motions Co exceed page lim-

jury  (0 numiiuwtm, .mu ...—  .......
would not disserve public interest.

22. In junction  ©=138.75
Loss of F irst Amendment freedoms, 

for even minimal periods of lime, consti­
tutes irreparable injury warranting injunc­
tive relief. U.S.C.A. Const.Amend. 1.

Vnnglinn Drinknrd, ,lr., Mark R. Ulmer, 
llbner, Hillman, Ilalliml and Nlkolnkls, 
Michael L. Cumpton, Drinkard, Newton, 
Cuinpton & Lassiter, Charles H. Hillntan, 
Mobile, .Tames Dopp, Jr., Brnndon Chad 
llungnrd, llnpp, C'oloson & Bostroin, Terre 
Haute, IN, for David A. Richey, Margie 
Richey, Christian Coalition of Alabama, 
plaintiffs.

Courtney W. Tarver, Alabama D epart­
ment of Mrnlal, Health nnd Mental R etar­
dation, Montgomery, AL, John J. Pink, 
Jr., Deputy, Attorney Gen., Bill Clifford, 
Office of the Attorney General, State of 
Alabama, Montgomery, AL, Raymond 
Lewis Jackson, Jr., Jackson ft Armstrong, 
P.C., Auburn, AL, for John M. Tyson, Jr., 
District Attorney, in Ills official capacity ns 
the District Attorney for the 13th Circuit 
in Mobile, Alabama, nnd as a representa­
tive of the class of District Attorneys In 
the Stale of Alabama, William Pryor, In his 
official capacity as Attorney General of the 
Slate of Alabama, defendants.

ORDER ON MOTIONS FOR 
SUMMARY JUDGM ENT

VOLLMER, District Judge.

This m atter is before the Court on the 
parties' competing motions for summary 
judgment. (Docs.53, 57). The parlies 
have submitted numerous briefs address­
ing their respective millions. (Uncs.51, 58, 
01-94, 00, 08, 75-70).' After careful con­
sideration of the parties’ arguments as set 
forth in these filings and at oral argument, 
ns well as all other relevant materials In 
the file, the Court concludes Hint both

its, (Docs.55, 65), arc granted.

#
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motions are due to l e  granted in part and 
denied in port.

BACKGROUND 
This case requires tho Court to explore 

the complex and often subtle contours of 
the F irs t Amendment ns it pertains to 
restrictions on election financing.

Suit was brought by David and Margie 
Richey (collectively, the "Richeys") nnd the 
Christian Coalition of AJabama, Inc. 
("CCA"). CCA is a non-profit, tax-exempt 
Alabama corporation whose purpose is to 
educate, inform and mobilize Christians to 
become active in the public arena In sup­
port of causes reflecting Christian values 
and to uphold, propngute nnd disseminate 
Christian principles and values by all law­
ful means. (Doe. 70 nt 3). The Richeys 
apparently are not members of CCA ‘ nt 
have received CCA coimuunicutluns in the 
pusl (D ue.) at (j).

CCA h a s 1 'he pust spent over .$1,000 a 
y ear to produce and distribute cnimmiiilcu- 
lions concerning public issues und candi­
dates' positions on them. CCA has never 
expressly advocated the election or defeul 
of u candidate for public office, and any 
such communication would exceed its mis­
sion. (Doc. 70 ul -I).

CCA has not historically expended funds 
to expressly advocate the passage or de­
feat of any constitutional amendment or 
o ther ballot measure. However, In HID!! 
the Alabama Legislature submitted to pop­
ular vote a proposed constitutional amend­
ment to allow a state  lottery. See general 
ly Ala. Const. Art. IV, !< 65 (forbidding 
the legislature to authorize lotteries); id. 
amend. 24 (establishing a procedure for 
adopting constitutional amendments). 
CCA formed the intention to distribute, at 
a cost exceeding $ 1,000 , voter guides ex­
plicitly urging voters to reject the pro­
posed constitutional amendment. Howev­
er, CCA elected not to do so because It 
understood that taking such action would

S. The complaint named as defendants John 
Tyson. Jr. In his official capacity as District 
Atlnrnrs and William Pram in his ollicial

subject it to the provisions of Alabama's 
Fair Campaign Practices Act ("FCPA"), 
Ala.Code §§ 17-22A-1 to -23, which car­
ries consequences nnd imposes obligations 
that CCA was unwilling to accept. (Doc. 
70 a t 4).

On Septem ber 8 , 1999, approximately 
five weeks before the scheduled vote on 
the proposed constitutional amendment, 
the plaintiffs filed this action. (Doc. 1).’ 
At the sam e time, they filed motions for a 
tem porary restraining order and for a 
preliminary injunction to enjoin enforce­
ment of the FCPA. (Does.2, 3). Following 
extensive briefing, the Court heard ornl 
argum ent of the plaintiffs motions on 
Septem ber 16, 1999 and, by order dated 
Septem ber 20 , 1999, the Court denied 
both motions. On October 12, 1999, the 
proposed constitutional iimcnilimint was 
defeated.

PL A IN T IF FS ' CONTENTION'S

The FCPA, enacted in 198H, imposes 
requirem ents on candidates, principal cam­
paign committees and political committees. 
A "political committee" ie defined to in­
clude "(ajny . . ,  association . . .  or other 
group of one or more persons which re ­
ceives o r anticipates receiving contribu­
tions or nmkes or anticipates making ex­
penditures to or on behalf of any . . .  
proposition . . . "  Id. S 17-22A-2(al(ltl), 
A "proposition" includes any proposal sub­
mitted to popular tote. Id. § 17-22A- 
2(12). A "contribution” or nil "expendi­
ture" includes, with certain exceptions, 
"anything of value . . .  made for the pur­
pose of influencing the result of an elec­
tion." Id. § 17—22A-2(a)f2):i, - 2 (a)M)a. 
An "election" includes "any election at 
which a constitutional amendment or other 
proposition is subm itted to the popular 
vote." Id. § 17-22A—2(n)(3).

As noted, political committee status 
arises upon the anticipated or actual re-

ciipnciiy ns Attorney General Governor Don 
Sicgelinnit ronrcd lo intervene as a defendant, 
which motion was granted (Rots! I. Ml

Clin. 130 F.Supp Jet I39R (S.D.AU. 3000)
celpt of contributions o r making of expen­
ditures on behalf of nny proposition. A 
political committee is thereafter required 
to comply with certain registration, organi­
zational, recordkeeping and reporting re ­
quirements. In brief, a political commiLlee 
must file a statem ent of organization, Ain. 
Code § 17-22A-5; open a bank account 
anil appoint a treasurer to keep mi account 
of contrlliulioiis, expenditures, contributors 
and recipients, id. §§ P -22A -3, -G; und 
file periodic reports, open for public in­
spection, that disclose the identity of each 
person tnaldug contributions or receiving 
expenditures of over $100  within the calen­
dar year. Id. §§ 17-22A -8,-lO ta),-11(2).

The plaintiffs allege that these provi­
sions of the FCPA violate the F irst 
Amendment in the following ways:

•  they purport to apply lo groups, such 
its CCA, that engage exclusively in issue 
advocacy;

•  they purport to apply lo groups, such 
its CCA, whoso major purpose is not to 
expressly advocate an election result;

•  they purport to apply to groups, auch 
as CCA, that expressly advocate the 
passage or defeat of a ballot measure, 
without any compelling stale  Interest in 
such regulation;

•  they purport to apply to groups, such 
as CCA, that expressly advocate the 
passage or defeat or a ballot m easure 
without employing narrowly tailored 
means;

•  they abridge the Richeys' right to re ­
ceive speech from CCA.

The plaintiffs seek u declaration that the 
challenged portions of the FCPA are un­
constitutional on their face nnd ns applied 
anil an Injunction permanently barring 
their enforcement against CCA. (Doc. 1 nt 
I t -19).

3. The following drinmlnailons of unconlio- 
veiled fad have been taken, where possible, 
horn those fads agreed lo by the parlies ill

DETERM INATIONS OF 
UNCONTr.O VERTED 

FACT*

CCA is a non-profit, non-stock corpora­
tion incorporated In the Slate of Alabama. 
If is exempt from federal income tax under 
2G U.S.C. § GOKcXd). It is not associated 
with any political candidate, political party 
or campaign committee. Its purposes are 
to educate, Inform mid mobilize Christians 
lo become active in the public arena In 
support of causes which reflect Christian 
values, and to uphold, propagate and dis­
seminate by all lawful means Christian 
principles and values. CCA's total budget 
for the two-ycnr election cycle 1098-1999 is 
approximately $230,000. (Doc. 70 nt 3).

To further its purposes, CCA Iiob In the 
pnst spent more than $1,000 In a single 
calendar year to produce nnd distribute 
communications about important public is­
sues mid candidates' positions on them, 
without in explicit words or by express 
term s advocating the election or defeat of 
a clearly identified candidute. CCA has 
not in the pust expressly advocated the 
nomination or election or defeat of any 
clearly identified candidate. It has no in­
tention of doing bo in the future, and any 
such communication would exceed CCA's 
mission, (Doc. 70 nt 3-1),

A bailol measure regarding gambling 
was voted on by the people of Alabama on 
October 12, 1999. CCA desired to receive 
contributions regarding the gambling bal­
lot measure in excess of $1,000 and to 
expend over $1,000 during 1999 to prepare 
and distribute voter guides expressly urg­
ing voters to reject the gambling proposal. 
CCA decided not to publish the voter 
guides because It did not want to comply 
with all of the |>olltlcnl committee require­
ments in (lie FCPA and did not want to 
suffer what It believes to he the adverse 
consequences of complying with the Act. 
(Doc. 70 nt 4).

the joiol piclrlnl document, (Doc. 70), ampor 
In tliclr responses lo their opponents' pio- 
posed tinconli ovcned facts. (Docs.61. 63).
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The November 7, 2000 ballot Includes a 
ballot measure concerning use of certain 
state  tru st funds. CCA desires to spend 
over $1,000  to produce and distribute voter 
guides expressly advocating passage or de­
feat of this measure, but will not do so for 
the same reasons It did not expressly advo­
cate defeat of the November 1099 gam­
bling proposal. (Doe. 76, Exhibit 1), CCA 
anticipates that future ballot measures will 
be submitted to the voters and that CCA 
will desire to spend over $1,000 in a calen­
dar year to expressly advocote passage or 
defeat of such measures. (Doc. 01 a t 3).

Spending money to urge voters lo vote 
for or against a ballot measure, or o ther­
wise engaging In express advocacy, Is not, 
and will not become, the major purpoae for 
which CCA exists. (Doc. 61 at 2; Doc. 70 
a t 8-4).

The primary method of distribution for 
CCA's voter guides has been, and remains, 
as Inserts to church bulletins, which nre 
handed out lo various congregations dur­
ing church services. This Is the primnry 
method of distribution CCA plans to use 
for its voter guides urging the passage or 
defeat of any future ballot measure. (Doc. 
70 at 9). Some churches that have previ­
ously distributed CCA voter guides would 
refuse to do so if CCA is deemed a political 
committee out of fear that their legal s ta ­
tus would be negatively affected, as by 
losing tax-exempt status under 20 U.S.C. 
§ 601(c)(3). (Doc, 61, Exhibits I-M).

CCA has about 2,600 contributors per 
calendar year. Some individuals give over 
$1,000 in a calendar year, and some give 
less than $1,000 but more than $100. 
(Doc. 70 at 9). Some contributors will stop 
contributing to CCA if It is required to 
disclose the Identity of those contributing 
over $100 In a calendar year. (Doc. 6-1, 
Exhibits O-T). Some husband and wife 
contributors that have previously contrib­
uted over $1,000 In n calendar year will 
stop contributing to CCA if it is deemed a 
political committee for fear they will also 
be deemed a political committee. (Id., Ex­
hibits S-T). If CCA is deemed a political

committee, some of Its contributors will no 
longer contribute because they do not give 
lo political commltteeB as a m atter of pe r­
sonal choice. ( Id., Exhibit A at -1).

The Richeys have In the past benelitted 
from receiving CCA's communications. 
They would like to continue to receive 
these communications, Including those re ­
garding Important bnllot measures, and In­
cluding mnterinlB concerning the 1999 lot­
tery proposal. (Doc. 70 ut 9),

CONCLUSIONS O F LAW

The C ourt has aubjecl m atter Jurisdic­
tion over this action pursuant to 28 U.S.C. 
§ 1331. Venue Is proper in this Court 
pursuant to 2R U.S.C. 5 1391(b).

Summary judgment should be granted 
only i f ‘'there is no issue as to any material 
fact and the moving party Is entitled to a 
judgment as a m atter of law." Federal 
Rule of Civil Procedure 66 (c). The party 
seeking summnry judgm ent bears "the ini­
tial burden to show the district court, by 
reference lo materials on File, that there 
nre no genuine issues of material fact that 
should be decided nt trial." Clark r. Cants 
,(• Clink, Inc., 929 F.2d tit)I, IIII8 (Mill 
(.Tr.19911. Once the moving party has sa t­
isfied his responsibility, the burden shifts 
to the noimmving parly to slum the exis­
tence of a genuine issue of material fact. 
hL "If the nonmoving party  fails to make 
‘a sufficient showing on an essential ele­
ment of her case with respect to which she 
hns the burden of proof,' the moving parly  
is entitled lo summary judgment." Id. 
(quoting Cclolcx Ca 17). e. Catrcll, 177 U.S. 
317, 106 S.Ct. 26-18, 91 L.Ed.2d 206 (1936)) 
(footnote omitted). "In reviewing whether 
the nonmoving party has met its burden, 
the court m ust stop short of weighing the 
evidence and making credibility determ i­
nations of the truth of the mntlcr. In ­
stead, the evidence of the non-inovnnt Is to 
be believed, nnd all justifiable inferences 
are to be drawn in his favor." Tipton r. 
Bcrgmhr GMBH-Sicgcn, 965 F.2d 991.

RICHEY v. TYSON
Clltu 120 F.Supp.Zd 1228 IS D.AIa. 2000) lilUfl

999 (11th Cir. 1992) (internal citations and 
quotations omitted).

I. Threshold Issues.

Ilefore reaching the m erits of the plain­
tiffs' claims, the Court, m ust First deter­
mine the existence of n justiciable case or 
controversy.

A. Standing.

I l l  The doctrine of standing encom­
passes both Jurisdictional and pnidcnlinl 
concerns. E.g., Hischnff v. Osccula Conn- 
III, 222 F.3il 87-1, 883 t i l th  Cir.2000). At 
least to the extent that standing Is a ju ris ­
dictional m atter, the Court is obligated to 
confirm ils existence, rcgnrdless of any 
challenge by the parties. United States u  
I lugs, 616 U.K. 737, 712, 116 8 .CL 2131, 
132 L,lvil.2d 635 (1995),

12,3) The "irreducible constitutional 
minimum of standing" is three-fold: (I) 
"the plaintiff must have suffered an 'injury 
in fuel'—an invasion or ii legally p, .ilecled 
interest which is (a) concrete and particu­
larized, . .  and (b) 'iielual or imminent,
not "conjectural" or "hypothetical ; (2 )
"llierc must lie a causal connection be­
tween the injury nnd the conduct com­
plained o f ,  such that "the injury (is| 'fairly 

.. trarc |nIilc | to the elinllcngeil action of 
the defendant" '; anil (3) "it must he 'like­
ly,' as opposed to merely 'speculative ,1 that 
the injury will lie 'redressed by a favorable 
decision."' Lujan e. Defenders of Wild­
life, 691 U.S. 653, 560-61, 112 S.Ct. 2130, 
119 L.Ed.2d 351 (!992)(qunliiig curlier Su­
preme Court decisions). Standing "must 
exist at the coinmcnccmcn! of the litiga­
tion," Arizonans for Official English e. 
Arizona. 520 U.S. 13, 63 n. 22, 117 S.Ct. 
1055, 137 L.Ed.2il 170 (1997)(quoting Unit- 
rd Slates I’arole Commission v. Gcmghty, 
■115 U.S. 388, 397, 100 S.Ct. 1202, 63 
L.Ed.2d -179 (1980)), nnd "a plaintiff must 
demonstrate standing separately for eacli 
form of relief sought." Eiiends of Hie 
Enrlh, Inc. e. l.aiillaw Environmental 
Services, Inc, 528 U.S. 167, 120 S.CL 693, 
766, 115 L.Kd.2il 616 (2600).

I'D Special rules exist for gauging inju­
ry in fact in the F irst Amendment context. 
"In the F irs t Amendment realm, plaintiffs 
do not have to expose themselves to en­
forcement in order to challenge a law," hut 
may show they have foregone expression 
to avoid enforcem ent Wilson v. State 
Bar, 132 F.3d 1422, 1428 (11th Cir.1998). 
"When n plaintiff brings n pre-enforcement 
challenge to a sanctioning statute, regula­
tion or ordinnncc, standing exists at the 
summary judgm ent stage when the plain­
tiff has subm itted evidence Indicating ‘nn 
intention lo engage In n course of conduct 
arguably nffectetl with a constitutional In­
terest, 1ml proscribed by a statute, and 
there exists a credible threat of prosecu­
tion ."’ Id. (quoting Babbitt t>. United 
Form Workers National Union, 412 U.K. 
289, 293, 99 S C I. 2301, 60 L.Ed.2d 893 
(1979))(omphusis omitted). To lie credible, 
the threat of prosecution must be "genu­
ine," White's Place, Inc v. Glover, 222 
F.lltl 1327, 1329 (I ltli  (Tr.2000), and the 
plaintiffs Tear of prosecution “ 'objectively 
reasonable.'" Wilson v. Stale Bor, 132 
F.3d at 1428 (quoting New Hampshire 
Right lo Life Political Action Committee 
v. Gardner, 99 F.3d 8 , 14 (1st Cir.1996)). 
This three-part lest is satisfied.

151 CCA has expressed its intention 
to spend over $ 1,000 engnged in express­
ly advocating the passage or defeat of 
ballot measures, activity that constitutes 
"core political speech." McIntyre it 
Ohio Elections Commission, 514 U.S. 
331, 347, 115 S.Ct. 1611, 131 L.Ed.2d 426 
(1995). However, CCA desires to do so 
without complying with the registration, 
organizational, recnrdkcoplng and report­
ing requirem ents applicable to political 
committees. A credible th rea t of result­
ing prosecution exists. Uy its terms, the 
FCPA makes the violation of any of its 
provisions, including its registration, or­
ganizational, recordkeeping nnd reporting 
requirements, a misdemeanor subject to 
fine and imprisonment. Ala.Code § 17- 
22A-22(n), (1>). The attorney general is



authorized to prosecute violations of the 
FCPA. Id  I 17-22A-22(c). The defen­
dants Insist thBt the CCA's proposed 
conduct would violate the FCPA, (Doc, 
18, Exhibit A Rt 2), nnd they hnvc pre­
sented no evidence th a t CCA would not 
be prosecuted for pursuing such a course 
of conduct.' See; e.g., Babbitt v. United 
Barm Workers, 442 U.S. at 802, 99 S.CL 
2301 (where the plaintiffs' proposed con­
duct facially violated a sanctioning stat­
u te  and "the S ta te  has not disavowed 
any intention of invoking the criminal 
penalty provision," a credible threat of 
prosecution existed).

The second and third constitutional re ­
quirements for standing are clearly pres­
ent as well. CCA's alleged Injury—the 
Infringement on Its F irs t Amendment 
rights—la directly attributable lo the Aln- 
bumu statute regulming groups engaged in 
political speech, and a ruling declaring that 
the challenged portions of the FCPA are 
unconstitutional and enjoining their en­
forcement against CCA would necessarily 
redress Its injury. See, e.g., New Damp- 
th in  Right to Life v. Gardner, 99 F,3d at
13.

IB) The prudential concerns addressed 
by the standing doctrine include whether 
the plaintiffs complaint falls within the 
zone of interests protected by the constitu­
tional provision at issue, whether it raises 
abstract questions more appropriately re­
solved by the legislature, and whether the 
plaintiff is asserting Its own rights or those 
of a non-party. Bisehoff i*. Osceola Coun­
ty, 222 F.3<! a t 883. None of these con­
cerns is at issue in this lawsuit.

The plaintiffs do not question only the 
obligations imposed on political committees 
by the FCPA. In addition, they challenge 
the FCPA’s use of the term  "political com­
mittee" to describe those engaged In cer-

4. The submitted affidavit of nn assistant attor­
ney general states only that she is aware of no 
crimlnol action taken against any organize, 
lion that did not expressly advocate voting for 
or against a ballot question. (Doc. 16, Exhib­
it A at 3).
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tain election activity, because the adverse 
reaction to the label by contributors to, 
nnd distributors of, CCA’s message will 
prompt CCA to restrict its speech to avoid 
the label from attaching. Although the 
FCPA's definition, I provision carries no 
accompanying sanction, CCA nevertheless 
has standing to assert its challenge to the 
"political committee" terminology.

In Meese v. Keene, 481 U.S. 405. 107 
S.Ct. 1862, 95 L.Ed.2d 416 (1987), the 
Court held that the plaintiff state legis­
lator had standing to raise a F irs t 
Amendment challenge to a federal stnt 
u te labeling certain foreign films nn "po­
litical propaganda,” based on his showing 
th a t he was deterred from exhibiting the 
films because the "political propaganda" 
Inbel would harm both his reputation 
and his chances for re-election, hi  at 
473-77, 107 S.Ct. 1802. CCA similarly 
has standing to chullenge the "political 
committee" label.

In summitry, CCA has standing to chal­
lenge the alleged violations of its own con­
stitutional rights.'

U. M oulness.
(7) Recause the vote on whether to 

amend the Alabama Constitution lo allow a 
state  lottery is now past, the defendants 
argue that the parties’ controversy is 
moot. (Doc. 75 at 3).

In First Notional Bonk r. Ri'Uatti, -135 
U.S. 705, 98 S.Ct. 1407, 55 l,.Kd.2tl 707 
(1978), the Supreme Court held that the 
First Amendment challenge mounted by 
several corporations and hanking associa­
tions lo a state  law that forbade them from 
making contributions or expenditures to 
influence the vote on any ballot measure 
concerning individual income taxation was 
nnt mooted by the occmrence of the elec­
tion because the controversy was ” ‘capa-

S. Because CCA has standing to raise at! the 
claims asserted In this lawsuit, it Is unneces­
sary to address separately the Richeys’ stand­
ing.

hie of repetition, yet evading review.' ” Id. 
nt 774 , 98 S.Ct. 1-107 (quoting Southern 
I'ucific Terminal Co. v. Interstate Com­
merce Commission, 219 U.S. 496, 515, 31 
S.Ct. 279, 55 I..Ed. 31(1 (1911)1; sec also, 
e.g., Tcpcr v. Miller, 82 F.dtl 989, 992 & n. 
1 (11th Cir.l99fi)(applying Bellotti to a 
challenge to a state  law prohibiting legisla- 
tora from accepting campaign contribu­
tions (luring any legislative session); 
American Civil Liberties Union v. Florida 
Bar, 999 F.2d 1485, 1488, 1496 (11th 
Cir.l993)(npplying Rcllolii to a challenge 
to n sta te  canon of jutllcinl conduct govern­
ing campaign speech).

The two elements of this exception to 
(lie mootness doctrine are; ” ‘(1) the chal­
lenged action was in Its duration too short 
to lie fully litigated prior to its cessation or 
expiration, und (2 ) there |ls) a rcusonnblo 
expectation that the same complaining par­
ly (willJ be subjected to the 6fltne action 
again .'" First National Bank a. Bellotti, 
435 U.S. .11 774, 98 S.Ct. 1407 (quoting 
Weinstein I'. Ihmlfticd, -123 U.S. 147, 149, 
96 S.Ct. 317, 45 I,.Ed.2d 35011975)).

The defendant does not challenge the 
plaintiffs' assertions that the ballot mea­
sure concerning a state  lottery was placed 
nn the ballot April 14, 1999 and (bat the 
six-montli flint' frame from plaeeinenl In 
vote is typical of Alabama ballot measures.
I Doe. 75 at 6  n. I ).11 Nor do they disagree 
that six months is “ton short a period of 
time for |p lainlills| to obtain complete ju ­
dicial review." First Notional Bonk v. 
Bellotti, 435 U.S. a t 774, 98 S.Ct. 1407. 
Tin s, the  first element is satisfied.

There appear to be three facets of the 
"reasonable expectation" element: (1)
w hether there exists a reasonable expecta­
tion (bat future ballot m easures will arise;
(2 ) w hether there exists a reasonable ex­
pectation that CCA will desire to expend 
over $1,900 to expressly advocate passage 
or defeat of such ballot measures; and (3) 
w hether there exists a reasonable expccln-

6 . Constitutional amendments, other than 
those applicable to only one county, may be 
voted nn "nnt less than three months after the

tion that the state will seek to emuree tou 
FCPA against CCA. See First National 
Bank v. Bcllatli, 435 U.S. nt 775, 08 S.CL 
1407 (addressing each fncet). The thresh­
old of n "rcnaonnble expectation" Is lower 
than that of a "demonstrated probability," 
Honig r. Doc, 48-1 U.S. 805, 319 n. 5, 108 
S.CL 692, 98 L.Ed.2d 686  (1988).

The C ourt concludes that the rcaoonable 
expectation element In satisfied. First, 
there is no question that future ballet mea­
sures will arite. Cf. First National Bank 
p. Bellotti, 435 U.S. a t 775, 98 S.C-t. 1407 
("Appellee'a suggestion that the legislature 
may abandon Ita quest for n constitutional 
amendment Is purely speculative,”). Sec­
ond, CCA's president has declared that 
CCA would spend over $1,000 to expresoly 
advocnte passage or defeat of future ballot 
meuaurcB, Including r  mennure on the No­
vember 7, 2000  ballot, bill for the FCPA. 
(Doc. 20, Attachment 1 a t 2; Doc. 64, 
Exhibit A at 1-2; Doc. 76, Exhibit 1). See 
First National Bank v. Bcllotli, 436 U.S. 
at 776, 98 S.Ct. 1407 ("Appellants insist 
that they will continue to oppose the con- 
Rtitutiona! amendment — ”). Finally, 
nnd as noted, the defendants do not deny 
that the state  would seek to enforce the 
FCPA against CCA should it spend over 
$I.Otltl In expressly ndvurnte passage or 
defeat of a Irnllnt measure. Sec id. 
("I'l'JItere is no reason to believe that the 
Attorney Cencrai will refrain from prose­
cuting violations of § 8 .").

The defendants, ra ther than challenging 
any of the foregoing, insist that the plain­
tiffs' "chiimlsj that they want to make 
triggering expenditures in future refeien- 
da do not give rise to standing” for want of 
nn actual or imminent, concrete and partic­
ularized, invasion of a legally protected 
interest. (Doc. 76 nt 4 (citing Lujan v. 
Defenders of Wildlife, 60-1 U.S. at 660, 112 
S.Ct. 2130)). The defendants have thereby 
confused the related but distinct doctrines 
of standing and mootness. See, e.g.,

(Inal adjournment of the session of the leglsla- 
lure nt which the amendments were pro­
posed." Ain. Const, amend. 24.
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Friends of the Emili u  Laidlaw Environ­
mental Seniccs, 120 S.Ct. a t 709 (distin­
guishing standing from mootness and not­
ing th a t a court may retain jurisdiction 
over a controversy capable of repetition 
y e t evading review even though the re ­
quirem ents of standing, present when the 
action was commenced, are no longer satis­
fied).

In summary, the parties’ controversy Is 
not moot because it is capable of repeti­
tion, yet evading review.

II. Merits.

F irst Amendment challenges to election 
finance restrictions arise In a wide variety 
of settings, which affect proper application 
of the Supreme C ourt's analysis. Three of 
the most im portant variubles in gouging 
the constitutionality of such restrictions 
are: (1) the type o f election lo which the 
restriction applies; (2 ) the kind of restric­
tion imposed; and (3) the nature of the 
individual or entity against which the re­
striction is im|)oscd.

Election finance restrictions may he im­
posed cither wilh respect to the election 
(or nomination) of candidates for public 
office nr with respect to constitutional 
amendments nnd other hullo! measures. 
CCA desires lo engage in express advoca­
cy only with respect to ballot measures, 
but certain of the plaintiffs' challenges im­
plicate express advocacy with respect lo 
elections to public office as well.

Election finance restrictions may take 
varied forms, but most often consist of 
restrictions on expenditures, restrictions 
on contributions, and disclosure require­
ments. The plaintiffs here challenge the 
disclosure requirem ents of the FCPA, as 
well as its registration, organizational nnd 
recordkeeping requirem ents.’

Election nuance restrictions may be im­
posed against, Inter alia, individuals, 
groups whose m ajor purpose Is to engage

7. The plaintiffs also challenge application at
the label, "political committee,'' a contention

in election activity, groups whose major 
purpose lies elsewhere, candidates nnd of­
fice holders, political pnrties, and official 
campaign committees. CCA Is an organi­
zation whose mqjor purpose Is not to en­
gage In election activity.

[8 J "To determine whether [an election 
finance restriction] may constitutionally be 
applied . . . ,  we m ust ascertain whether it 
burdens the exercise of political speech 
and, If it doeB, whether It is narrowly 
tailored to serve a compelling state inter­
est." Austin v. Michigan Chamber of 
Commerce, 494 U.S. G52, 057, 110 S.Ct. 
1391, 108 L.Ed.2d 052 (1990). CCA desires 
to distribute voter guides to expressly ad­
vocate the passage or defeat of ballot mea­
sures. Such activity "is the essence of 
F irst Amendment expression," and "[njn 
form of speech Is entitled to grentcr consti­
tutional protection." McIntyre e. Ohio 
Elections Commission, oi l U.S. at 347, 
115 S.Ct. 1511. Thus, CCA's desired 
course of conduct constitutes "core politi­
cal speech" which may nut he unconstitu­
tionally burdened. Id.

[91 The obligations imposed on political 
committees by the FCPA burden CCA's 
exercise of its free speech rights by mak­
ing it more costly to engage in such speech 
ami creating a disincentive to speak. "The 
fact <hat the sta tu te’s practical effect [in 
imposing registration, organizational ami 
recordkeeping requirements) may lie to 
discourage protected speech is sufficient lo 
characterize lit) as an infringement on 
F irs t Amendment activities." Federal 
Election Commission v. Massachusetts 
Citizens for Life, Inc., 479 U.S. 238, 255, 
107 S.Ct. 010, 93 L.Ed.2d 539 (198G)(pht- 
rality); accord id at 205-00, 107 S.Ct. 010 
(O'Connor, J., concurring in part and con­
curring in the judgment); McIntyre r. 
Ohio Elfctious Commission, 614 U.S. nt 
355, 115 S.Ct. 1511 (”[Mlaudatory report­
ing (of contributions nnd expenditures] tin-

addressed separately In Tart II.E

#

dcnialily Impedes protected h irs t Amend­
m ent activity . . . . " ) .

Accordingly, I lie Court's focus must turn 
to an assessment of the slate 's interest nnd 
of the means utilized to advance that inter­
est. The plaintiffs, however, argue that no 
such analysis is required because the 
FCPA purports lo regulate CCA and like 
organizations in ways that arc unconstitu­
tional regardless of the governmental in­
terest nr the means employed.

A, Issue Advocacy.

The plaintiffs argue that all political ad­
vocacy m ust lie characterized as either 
"express advocacy" or "issue advocacy": 
that the latter may never, under any cir­
cumstances, lie infringed by election fi­
nance laws; nnd that coimmmicatiniiB ex­
plicitly advocating the passage or defeat of 
a ballot m easure—including those that 
CCA desires to disseminate—necessarily 
nnd exclusively constitute issue advocacy 
and are thus beyond the reach nf any 
governmental restriction. They conclude 
that the FCPA is facially overbroad be­
cause it purports In regulate groups that 
expressly advocate the passage or defeat 
nf ballot m easures hut which do not ex­
pressly advocate the election or defeat of 
candidates. (Doc. 51 at 15-23)."

In Buckley r. i'nlcu, 421 U.S. 1, 91! S.Ct. 
012, Hi I,.l\il2d  059 (1970), the Supremo 
Court rnnsidrrod wide-ranging challenges 
lo the Federal Election Campaigns Act 
("I'K t'A"). The Court described "|d|iseiis-

8 . the plaintiffs make on nigumcni that the 
r t l ’A pm polls lo rcgtilan* groups lliat do not 
expressly advocate either the election or de­
feat of a candidate or the passage or defeat of 
a proposition (Doc. 54 at 14-15) Sir Ala. 
Code h 17-22A-2I IOI(a political committee is 
a pump anlicipaiiiip nr actually receiving 
conlribuiioiis oi making expenditures ‘ to or 
on behalf of" an elected official, proposition, 
candidate, etc.)

9. The Diteklcy Court did not utilize the phrase 
'issue advocacy,'and this Coinl has idcnilfied

only one Supreme Cnurl opinion allernpllng 
to define It Sec Nixon S'. Shrink Missouri 
Government PAC, 528 U.S. 377. 120 S.Ct. 897, 
914. 145 L.Ed.2d 886 (2000) (Kennedy, J.

m

hlUII Mi JIUMlib ... .
qualifications of candidates (as) Integral to 
the operation id the system nf government 
established by our Constitution (, to which!
|t (lie F irst Am endment affords the broad­
est protection." Id. at 14, f)G S.Ct. 012.
The Court then recognizer) u "distinction 
between discussion of issues and candi­
dates nnd advocacy of election or defeat of 
candidates." 'd. a t 42, 90 S.Ct. 012. To 
avoid problems of vagueness nnd ovcr- 
breadth that would otherwise be presented 
by certain of FECA's provisions, the Court 
construed them to reach only communica­
tions "that expressly advocate the election 
or defeat of a  clearly defined candidate."
Id. nt 80, 90 S.Ct. G12 (emphasis added); 
sec also id. nt 43-14, 90 S.Ct. 012. The 
Court restricted express advocacy, in turn, 
to communications utilizing imperative 
term s such tin “vote for |n r  against)," "sup­
port," "defeat" or "reject." Id. nt 44 n. 02,
<J0 S.Ct. 012.

[ 10J In light of Buckley, it may not he 
doubted that u distinction exists between 
"issue advocacy" * and "express advocacy."
It may further be assumed for purposes of 
discussion that issue advocacy automatical­
ly lies completely beyond the pale of con­
stitutional governmental regulation. Blit 
see, r //., Clifton p. Federal Election Com­
mission. i l l  E.3tl 1309, 1312 (1st
('ir.l997)(nnling that Supreme Court cases 
hint at permissible election finance restric­
tions adversely affecting issue advocacy),

itixsciiiing) tih-xciiblng "advertisements that 
promote or titlark a candidate's positions 
without specifically urging his or her election 
or defeat" as "so-called Issue advocac)").
Certain appellate courts, however, have be­
gun to utilize the phrase as a shorthand ex­
pression inr speech dial slops shun of explic­
itly advucaling a particular election result.
Sre. e g , Vermont Right to Life Committee v.
Sorrell. 221 F.3d 376. 386 (2d Clr.2000); Mar- t
iani v. United States, 212 F Jd  761. 767 (3rd 
Cir. 2000); North Carolina Right lo Life, Inc. v.
Riotletl. 168 F.3d 705, 708 (4lh Cir.1999).
cett. denied, —  ll.S ----, 120 S.Ct. 1156.
145 L.Ed.2d 1069 (2000)

I P
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cert, denied, 522 U.S. 1108, 118 S.CL 1036, 
MO L.Ed.2d 103 (1008).

[11] The plaintiffs' e rro r lies not in 
detecting a difference between issue advo­
cacy and express advocacy but in extrapo­
lating that "on effort to expressly advocate 
the passage or defeat of a ballot measure 
or referendum Ib pure 'issue advocacy1 
[that] cannot be regulated" because it is 
"constitutionally sacrosanct." (Doc. 5-1 at 
18, 22). In short, the plaintiffs argue that 
r  request or direction to vote for or 
against a candidate is express advocacy 
and therefore regulable while a request or 
direction to vote for o r against a ballot 
measure is issue advocacy that cannot be 
regulated.

The plnintiffs’ position is contradicted by 
the only case they cite as support. In 
McIntyre v. Ohiu Elections Commission, 
5M U.S. 331, 115 S.Ct. 1611, 131 L.Ed.2d 
•126 (1995), the plaintiffs decedent circulat­
ed anonymous handbills opposing a local 
Lix levy, The handbills explicitly request­
ed, "PLEASE VOTE NO ISSUE 19." Id. 
at 337-38 & n. 2, 115 S.Ct. 1511. The 
Supreme Court, however, neither classified 
the handbills as pure Issue advocacy nor 
treated ilium as automatically beyond the 
reach of governmental regulation. In ­
stead. the Court announced that "(t]hc 
principles enunciated in Hockley extend 
equally to issue-liascd elections" and ap­
plied the same "exacting scrutiny" of 
means and ends that it utilizes when ex­
press advocacy of a candidate is at issue. 
Id. at 317,115 S.Ct. 1611.

10. The plaintiffs argue that an organization 
can have only one major purpose and that It 
must be measured by its official statements of 
purpose and/or by where the majority of its 
spending occurs. (Doc. 54 at 30). Thus, 
under the plaintiffs' scenario, a large tobacco 
planter may be able to spend a million dollar s 
to defeat a proposed cigarcne lax submitted 
lo popular von. constitutionally Immune from 
any regulation, while a grass roots organiza­
tion with a budget of under 52,000 may con­
stitutionally be regulated If it spends 51,001 
advocating passage of the same measure.

The plnintiffs' confusic n appears to de­
rive from Hockley i>. Valeo, ns they re ­
peatedly quote- llint portion of Hockley 
that restricted the scope of certain FECA 
provisions to communications "that In ex­
press term s advocate the election or defeat 
of a clearly identified candidate for feder­
al office." 424 U.S. nt 44, 96 S.Ct. 612 
(emphasis added); accord id. nt 80, 96 
S.Ct. 612. Bockley, however, was inter­
preting FECA, a federal statu te thnt by its 
term s applies only to election to public 
office; Buckley's reference to candidates 
reflects only the scope of the stntiitnry 
language nt issue, not the scope of consti­
tutionally permissible regulation,

In summary, the speech in which CCA 
desires to engage constitutes "express ad­
vocacy" that is subject to constitutionally 
permissible restriction.

H. M njor Purpose.

112) The plaintiffs argue that "|t)he 
major purpose test is a constitutionally 
required restriction on the regulation of 
political speech" such that “an organization 
cannot be required to shoulder the bur­
dens of a committee if it is not its major 
iuirpn.se to expressly advocate the support 
or passage of a ballot m easure." (Doc. 51 
at 24). They conclude that the FC'I'A is 
facially overbroad because it purports to 
regulate organizations whose major pur­
pose is not to advocate a particular election 
result, tld. at 23-14).10 For this proposi­
tion they rely primarily on Buckley v. Vici- 
Ico."
It. As a threshold matter, the plaintiffs Inaccu­

rately describe the activity to which the major 
purpose inquiry t elates. I lie plaintiffs de­
scribe the relevant major purpose as one to 
"expressly advocate" a particular election re­
sult. (Doc. 54 at 24). while the Supteme Court 
Itns described the relevant ninjor purpose (un­
der FECA) as "the nomination or election of a 
candidate,” Buckley v. Valeo. 424 U.S. at 79. 
96 S.Ct 612. or simply "campaign activity," 
Federal Election Commission V. Massachusetts 
Citizens for Life,, 479 U S at 262, terms that 
comfortably reach beyond explicit directions 
to vote a particular way.

Cite ••120 F.Supp.Id 1291! (S.OAIa. 2000)
Among its many provisions, FECA im­

posed certain disclosure requirem ents on 
political cmninllleos nnd other persons. 
424 U.S. a t I55-G0, !l(i S.CL GI2." Re­
quired disclosures included the filing of 
periodic reports reflecting, inter alia, eon- 
tributionB received and expenditures made 
to any person in an nggregnle amount 
exceeding $1011 In n calendar year. Id at 
J57-58, 96 S.Ct. 612. The disclosure re ­
quirem ents applied to any "political com­
mittee," defined as "any . . ,  group . . .  
which receives contributions o r makes ex- 
pondituron during a calendar year in an 
aggregate amount exceeding $1,000." Id. 
at 145, 95 S.Ct. 612. The disclosure re ­
quirements similarly applied to persons 
(other than candidates or jioliticnl commit­
tees) making crmtritmthms or expenditures 
(other (him to candidates n r political com­
mittees) exceeding $100  a year. Id. al 160, 
96 S.Ct. 012 .

The Supreme Court detected nnd re ­
solved problems of vagueness and uver- 
hrendtli in these disclosure requirements, 
With respect lo disclosure of expenditures, 
defined by sta tu te  as something given "for 
the purpose of . . influencing" an election, 
424 U.S. at 147. 9fi S.Ct. 612, the Court 
considered puliiiciil cumiiiillees and other 
persons separately. Till* Court construed 
the term  “political committee" as limited to 
groups whose "major purpose" is I lie mim- 
iliul inn in' eli'i'tiiiii uf a eaniliilale, In'cause 
expenditures by groups whose major pnr- 
pose is the election of a candidate can 
safely lie assumed In be "for the purpose 
of . . .  influencing" an election. -121 U.S. 
at 79, 91! S.Ct. 612. Willi respect to per­
sons oilier Ilian political committees, how­
ever, who by definition du nut have as 
their major purpose the election of a candi­
date, the Court resolved the vagueness 
nnd ovcrliremllh issues by restricting the 
scope of the term "expenditure" so ns "to 
reach only funds used for communications 
thnt expressly advocate the election or tle-

12. Certain relevant amendments to FECA 
were enacted hillnwinp Bockley Accoidlng- 
ly. rulciences in die sniiiiie as consum'd by

feat of a clearly identified candidate." 42-1 
U.S. nt 80, 96 S.Ct. 612.

The Suprem e C ourt thereby salvaged 
from FECA two classes of entities, distin­
guished by their major purpose and, con­
sequently, by the scope of disclosures lo 
which they may constitutionally be subject. 
For organizations whose mnjor purpose Is 
election nctivlly, tho legislature mny re ­
quire disclosure of substantially all expen­
ditures, regardless of whether they were 
made for express advocacy; for organiza­
tions whose m ajor purpose lies elsewhere, 
the legislature may require disclosure only 
of those expenditures used for express ad­
vocacy. Tims, the major purpose distinc­
tion influences the degree to which an 
organization may be subject to election 
finance regulation; it does not determine 
whether an organization Is constitutionally 
immune from such regulation.

The plaintiffs offer no direct response to 
this textual reading of Buckley. Instead, 
they cite seven cases fur the projiosiiiou 
that "every case since Buckley that has 
considered (lie 'major purpose' test has 
found it to be constitutionally mandated." 
(Doc. 51 at 25). The only Suprem e Court 
case cited by the plaintiffs for this proposi­
tion is Federal L'lirtiini Commission r. 
Massachusetts Citizens for Life, Inc., 479 
U.S. 238. 1(17 S.Ct. 6 Hi, 93 L.Ed.2d 539 
(l9S(ij, Massachusetts Citizens, however, 
simply lit'ld llml I T.CA'h prohibit inn on u 
l orpiii iilion's expenditures from its general 
treasury was unconstitutional ns applied lo 
a non-profit, lum-stnck corporation funded 
by voluntary donations, because any com­
pelling state interest in preventing corpo­
ra te  wealth amassed through commercial 
activity from being subverted lo political 
ends did not njiply to such an entity. 479 
U.S. nt 256-63,107 S.Ct. 616. The Massa­
chusetts Citizens Court did not hold or 
suggest that the "major purpose" test is a 
constitutionally required prerequisite to 
any regulation of political speech. On the

die Buckley Court arc lo the opinion Itself, 
which includes the text of the Act In an np-pclidlx.

m
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contrary, the Court, a fte r expressly recog­
nizing thnt the plaintiffs inttjor purpose 
was not the nomination or election of a 
candidate, id at 252 n. C, 263, 107 S.Ct. 
GIG, stated that the plnintiff was neverthe­
less subject to disclosure of contributions 
nnd expenditures pursuant to Section 
434(c) of FECA. Id. a t  2G2, J07 S.Ct. GIG.

In light of Massachusetts Citizens' d ear 
rejection of the very proposition for which 
the plaintiffs argue, extended discussion of 
the other, lower court cases they cite Is 
unnecessary. Suffice it to ssy that none 
holds, and few even remotely suggest, that 
an organization whose mnjor purpose is 
not the achievement of particular election 
results is constitutionally immune from 
regulation.

In summary, an organization may be 
subjected to constitutionally permissible 
election finance restrictions even though 
Its major purpose Is not to engage in cam­
paign activity.

C. C om pelling S ln le  In terest.

The plaintiffs argue that, even if CCA's 
proposed speech constitutes express advo­
cacy, and even if such speech may lie 
regulated even though CCA's major pur­
pose Is not the passage or defeat of ballot 
measures, the defendants have established 
no compelling state  interest unilcrginling 
the challenged restrictions. (Doc. 61 at 
14-15).

Whut constitutes a compelling Interest 
depends in part on the type of restriction 
a t l«cue and the kind of election to which it 
applies. Thus, for example, the Supreme 
Court found the government's Interest in 
"stemming the reality or appearance of 
corruption In the electoral process" insuffi­
ciently compelling to support FECA's ceil­
ings on independent expenditures, while 
finding the same interest "constitutionally 
sufficient” to justify FECA's caps on con­
tributions to candidates and their official 
committees. Buckley v. Valeo, 424 U.S. nt 
26, 47-48, 96 S.Ct. GI2; tec also Federal 
Election Commission v. Massachusetts 
Citizens for Life, 479 U.S. nt 259-GO, 107

S.Ct. G16 ("We have consistently held that 
restrictions on contributions require less 
compelling Justification than restrictions 
on independent spending."). Similarly, the 
Court found the Interest In avoiding the 
reality or appearance of corruption suffi­
cient to justify caps on contributions to or 
for candidates for public office but insuffi­
cient to justify caps on contributions con­
cerning ballot measures. Citizens Against 
Bent Control v. Berkeley, 454 U.S. 290, 
297-98, 102 S.Ct. 434, 70 L.Ed.2d 492 
(1981).

1. D isclosure requ irem ents.

[13,14] The defendants articulate two 
governmental interests in imposing disclo­
sure requirem ents concerning ballot mea­
sures: (1) deterring  corruption and the 
appearance of corruption; and (2 ) provid­
ing the electorate with information con­
cerning the sources of money spent on 
ballot propositions nnd how that money is 
spent, which "enhances public awareness 
of the allegiances und interests of primps 
supporting or opposing ballot proposi­
tions." (Doc. 58 at 11).

As noted, "|t]he risk of corruption per­
ceived in cases involving candidate elec­
tions . .  - simply is not present in a popular 
vote on a public issue." First Kitlitmtil 
Bunk v. Bellotti. 435 U.S. 7G5, Tilt), 98 
S.Ct. 1107, 55 D.Ed.2d 707 (1978). Thus, 
courts have rejected avoidance of the ap­
pearance or actuality of corruption as a 
state  interest sufficiently compelling to 
justify prohibitions o r caps on contribu­
tions in support of or in opposition to a 
ballot measure. Id. at 730-92, 98 S.Ct. 
1407; Citizens Against Bent Control v. 
Berkeley, 451 U.S. a l 29(5-98, 102 S.Ct. 
431; Let's llcly Florida e. McCrary, G21 
F.2d 195, 199-200 (6 th Cir.l 980), judgment 
affd, 454 U.S. 1P 0 , 102 S.Ct. 985, 71 
L.Ed.2d 284, cert, denied, 454 U.S. 1142, 
102 S.Ct. 999, 7) L.Ed.2d 293 (1982).

The defendants suggest that, while con­
cerns over corruption In the ballot mea­
sure context may be Insufficient to Justify

restrictions on contributions, they may 
nevertheless he sufficiently compelling to 
Justify the lesser intrusion of a disclosure 
requirement. They continue that there  Is 
Indeed n danger of corruption In connec­
tion with bnllot m easures because an elect­
ed official may, o r may appear to, provide 
favors to those who financially support or 
oppose ballot m easures important to the 
official. (Doc. 58 nt 14-16).

Even If the cnscs cited above do not rule 
out the possibility thnt combating such cor­
ruption could constitute a compelling gov­
ernmental interest sufficient to justify a 
disclosure requirement, the defendants 
have offered no empirical evidence that the 
reality or perception of corruption haunts 
Alabama ballot m easures .15 As the Su­
preme Court recently noted, "|t]he qunn- 
tuni of empirical evidence needed to satisfy 
heightened Judicial scrutiny of legislative 
judgm ents will vary up or down with the 
novelty und plausibility of the justification 
raised." Nixon v. Shrink Missouri Gov­
ernment FAC. 528 U.S. 377, 120 S.Ct. 897, 
9(1(1, 146 L.Ed.2d 880 (2000). Especially In 
light of the  cases cited above questioning 
its existence, the fact or perception of cor­
ruption in connection with ballot tnensures 
is neither so settled nor so inescapable as 
to obviate its proof. Cf id. at 907 ("We 
have never acre pled mere conjecture ns 
adequate lo carry a First Amendment bur­
den . . .  "). The defendants' second artic­
ulated justification for the FCPA’s disclo­
sure rrquircnienl, how e'er, is sufficiently 
compelling." In Let's Help Florida I'. 
McCrary, the Filth Circuit stilled thnt 
"promoting disclosure of campaign conlri-

13. Tin- defendants rely only on the testimony 
nF die Secielaiy ol SI me dial knowing llic 
iitenlilv nl liallni me,unite sujiporlcis could 
came a vulcr lo wolnlci whether they would 
be uovailicit lie ginlcfnl public officials. 
(Bennett Deposition nl 35-36) the Secielaiy 
ol Stale conceded dial con option and die 
appearance of comipiimt aic merely “possi­
ble " (Doc. 16, Exhibit A at 3).

14. The plaintiffs' assertion that' "|i)lic only 
legitimate nnd compelling governmental In­
terest dial die Supicmc Com I lias tccogni/rd 
lli.il would justify lesuiclinns no (tmdamemnl

bulfoii9 [concerning a ballot mesBitrej is nn 
important state  Interest" nnd that "Florida 
can nnd doeB effectively prom ote the dis­
closure of Inrge contributors through" Its 
statutory registration nnd reporting re ­
quirements. 621 F.2d at 200-01. While 
this portion of Let's Help Florida Is dictum 
(because the Court held thnt Florida's cap 
on ballot measure contributions was not 
narrowly tailored to advance the govern­
m ent's Interest In disclosure), It is nonethe­
less persuasive.

Nor docs Let's Help Florida stand 
alone. The Supreme Court in Citizens 
Against Bent Control v. Berkeley recog­
nized that, “when Individuals or corpora­
tions 6peak through committees, they often 
adopt seductive names thnt may tend to 
conceal the true Identity of the source." 
461 U.S. a t 298, 102 S.Ct. 434. The Su­
preme Court found this state  Interest in 
"identifying the sources of support for and 
opposition to ballot m easures” Insufficient 
to justify a cup on contributiona lo local 
referenda, nut because such un interest is 
inherently Incapable of supporting any 
First Amendment restriction, but because 
the interest was already satisfactorily ad­
vanced by the ordinance's requirement 
thnt lists of contributors of over $50 he 
published In local newspapers before the 
election. Id. at 291 n. 4 & 298-99, 102 
S.Ct. 431. "The integrity of the political 
system will lie adequately protected if con- 
(rilnitors are Identified in a public filing 
revealing the amounts contributed 
Id. nt 299-300, 102 S.Ct. 434. While this 
portion of Citizens Against Beni Control is

Fiisl Amendment riglils is llic prcvcrilllon) of 
corruption or die appearance nl coirnp. 
lion.'" (Doc. 54 nt 15), misstates the Supreme 
Couil opinion il quotes. What the CiiuM ac­
tually stated In I'eihitil Election Commission 
r Nominal Cotncivatne Political Action Com­
mittee, 470 U.S. 480, 105 S.Ct. 1459, 84 
L.Ed.2d 455 (1985). Is that no other compel­
ling stale imeiests have been Identified “(or 
icstr icting campaign finances." Id, nl 496- 
97. 105 S.Ct. 1459. Tills case, of course, 
imjdicalcs no restriction on contributions or 
expenditures.
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diclum, Die plnintiffs have suggested no 
reason why the Supreme Court would hold 
one election finance restriction to be un­
constitutional by relying on another elec­
tion finance restriction It believed to be 
unconstitutional as well.1*

Finally, the Court in Buck-Icy v. Valeo 
identified the government's Interest In 
providing Irformnlion to voters concerning 
where political money comes from and 
how It is spent as a sufficiently im portant 
governmental interest to justify the disclo­
sure requirements of FECA, because the 
information allows voters to “place each 
candidate in the political spectrum more 
precisely" and "alertls] the voter to the in­
terests to which a candidate Is most likely 
to be responsive and thus facllitate|s) p re ­
dictions of future performance In office." 
421 U.S. at 66-G7, %  S.Ct. G12, Providing 
such information "curbfs] the evi|l] of cam­
paign ignorance." Id. nt 58, 95 S.Ct. 512. 
Indeed, the Court viewed this "inform a­
tional function" ns "equally important" an 
interest as that of preventing corruption. 
Id  at 58 n. 82. 9G S.Ct. 512."

The infoimntinnal interests served by 
disclorurc requirem ents in the context of 
ballot measures ure not identical, but they 
nre t>requivalent value. In the ballot m ea­
sure context, disclosure fights "campaign

15. Tlu- plinmilfs argue lli.il Let's llrl/i Flniida 
and O'dtnrt Amnion Ittm Ctinnol stand aids 
for the proposition Unit an organliation vol. 
untarlly electing lo tcgisler as a political corn, 
niiltce may thereafter be saddled with disclo­
sure requirements against Its vsill (Doc. 54 
at 22). They offer no authority or explanation 
for the remarkable proposition that nn organ!- 
7ation waives its First Amendment rights by 
electing lo engage in speech that triggers stat­
utory election finance restrictions.

16. The plaintiffs argue that Ducklty expressly 
restricted the range of constitutionally pci- 
mlssible disclosure requirements to cam­
paigns for public office. (Doc. 54 al 39-10) 
As noted, however, Ducklty addressed a feder­
al statute which by Its terms was limited to 
such campaigns, and Its references lo candi­
dates does not reflect the bounds of constitu­
tionally permissible regulation but only of the 
stnlulc under consideration.

ignorance" by allowing volers to peer be­
yond "seductive names" nml assess (lie 
credibility of the message by considering 
the identity of llic true m essengers."

The plaintiffs nevertheless assert tlint 
the defendants are precluded from estab­
lishing a compelling in terest in the context 
of disclosure requirem ents by McIntyre p. 
Ohio Elections Commission, 611 U.S. 331, 
116 S.Ct. 1511, 131 L.Ed.2d 425 (1995). 
The plaintiffs read Mclnlyrc foi the prop­
osition that a  speaker's right to anonymity 
nutomnlicnlly trum ps any governmental In­
terest in disclosure. (Doc. 62 nt 7-8). 
Mclnlyre, however, will not carry the 
weight the plaintiffs place upon it.

The plaintiffs decedent in Mclnlyrc dis­
tributed anonymous handbills concerning n 
ballot measure in violation of a state law 
prohibiting the distribution of anonymous 
written political communications. 514 U.S. 
nt 337-38 & nn. 2-3, 115 S.Ct. lo ll .  In 
holding llic law to be unconstitutional, (lie 
Court expressly distinguished Buckley in 
that "mandatory reporting is a far cry 
from compelled self-identification on all 
election-related writings" because it is 
much less intrusive, revealing and provoca­
tive Ilian I lit* identification of the individual 
author of a speeilie handbill on (lie handbill 
itself 511 U.S. at 355, 116 S.Ct. 1511."'

17. As a hypothetical lull revealing example, 
llie impuit ul an cvpicss advocacy campaign 
against an Alabama slate lottery would de­
pend gieatly on whether vulets tvclc await- 
only that it was paid for try CCA or vvetc also 
aware lhat CCA's primary contributors to. 
ward* the campaign vsete Mississippi gam­
bling interests. Ttic plainlilts' apparently 
straight-faced assertion that lids inhumation 
Is iinmalctial to voters' assessment of llie 
message. (Doc. 62 nt 9), requites nn tespui.se

18. Cf. Dueklty v. Amtricnn Coiisiilnlioiiiil Law 
Foundation, Inc.. 525 U.S. 182, 198-99, 119
S.Ct. 636. 142 L.Ed.’ tl 599 (I999)(strildng 
down a state law- requiring petition circuit!- 
tots lo wear a name badge, which 'compels 
personal name Identification at the ptcclse 
moment when the circulator's interest in ano­
nymity Is' greatest," while leaving intact a 
requirement that me circulator later sign an 
affidavit attached to the collected election sig­
natures).

RICHEY v. TYSON
ClliultO F.Supp.Jd 1291 (S.D.AIi. 1000)

While the  McIntyre Court also rem arked 
that the Btnte’B Interest In regulating ballot 
menBiires la "Icbb powerful" than its in te r­
est in regulating candidate elections, id nt 
355, 115 S.Ct. 1511, it did not sta te  thn t 
Ibis interest is insufficient to support dis­
closure requirem ents in the context of bal­
lot incnnurcn.

Tho C ourt Is svvare of no record evi­
dence demonstrating thnt Alabama voters 
in fact suffer from "campaign Ignorance" 
concerning the sources and uses of money 
employed in connection with bnllnt m ea­
sures. However, "llic quantum of empiri­
cal evidence needed to (show the existence 
of the evil sought lo be remedied] will vary 
up or down with the novelty anti plausibili­
ty of the Justification raised." Nixon v. 
Shrink Missouri, 120 S.Ct. nt 905. The 
Buckley Court found the existence of cam­
paign ignorance sufficiently self-evident 
thnt it required no empirical evidence 
showing voters' ignorance of the sources 
and uses of campaign money. Sec 424 
U.S. ut 66-67, 9G S.Ct. (112. ’ This C ourt 
.similarly concludes that the existence of 
voter ignorance, tar from being a novel 
and implausible state of affairs, is a univer­
sally recognized feature of the political 
lantlsi'iipt.'. While "a te ire extensive evi­
dentiary (Imtiinfiititliun (might lie re ­
quired) if (the plaintiffs] lintl made any 
showing on their own to cast doubt on" llie 
existence of voter ignorance concerning 
llie sources anti uses of funds engaged in 
bnllnt m easure advocacy, Nixon r Shrink 
Missouri. 120 S.Ct. al 908. llie plaintiffs 
have mil questioned llic existence of such 
ignorance but only its legal sufficiency lo 
justify the challenged portions of the 
FCPA.

In summitry, llie Court concludes (hat 
(lie sta te 's  informational interest in com­
bating voter ignorance is sufficiently com­
pelling to support ballot measure disclo­
sure requirements.

2 . R egistra tion , oigmii.’.ntim ml nnd 
recordkeeping requirem ents, 

in contrast to I heir focus on the FCPA's 
disclosure requirements, the defendants

have devoted no attention to identifying or 
establishing a governmental Interest suffi­
ciently compelling lo Justify the FCPA's 
challenged registration, organizational and 
recordkeeping requirements. 'While an In­
terest In detecting violations of contribu­
tion restrictions may constitute a compel­
ling rennon for bucIi requirements, Buckley 
v. Valeo, 424 U.S. a t 07-68, 96 S.Ct. G12, 
the FCPA imposes no restrictions on con­
tributions, nnd the defendants concede 
that this interest has no application to the 
present case. (Doc. 68  n t 10). Similarly, 
while nn interest in "eliminating from llic 
political process the corrosive effect of po­
litical 'war chests’ amassed with the aid of 
the legal advantages given to corporations" 
may he a compelling reason for eticli re­
quirements, Austin v. Michigan Chamber 
of Commerce, 491 U.S. G52, 658, 6 66 , 110 
S.Ct. 1391, 108 L.Ed.2d 652 (1990), the 
defendants have advanced no 6 tich justifi­
cation in tills case. Nor, for the reasons 
stnted above, Is the state 's alleged Interest 
in combating corruption a compelling In­
terest In this context.

It is unnecessary’ to determine w hether 
(he defendants' sole remaining nrticulntod 
Interest—Ilia infurmntlnmil tine of curbing 
voter ignorance—can even thunreticully be 
a compelling one for purposes of justifying 
registration, organizational anti record- 
keeping requirements because, ns dis­
cussed below, lire means selected by (lie 
Alabama Legislature nre nut narrowly tai­
lored to advance litis interest.

I). Narrowly Tailored  m eans,

115) To lie narrowly tailored, the 
means selected must bear a sufficiently 
close relation to the governmental interest 
advanced and must not unnecessarily in­
fringe on First Amendment rights. See, 
e.g., Federal Election Commission v. Mas­
sachusetts Citizens for Life, 479 U.S. a t 
265 ("W here nt all possible, government 
m ust curtail speech only to the degree 
necessary to meet the particular problem 
nt linntl, anil must avoid infringing on
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speech th a t does not pose the danger that 
lias prompted regulation.")! Austin v. 
Michigan Chamber of Commerce, 491 U.S. 
a t 660, 110 S.Ct. 1391 (an elecLion nuance 
restriction applicable to corporations was 
narrowly tailored where "precisely target­
ed" to advance the governmental interest 
"while also allowing corporations to ex­
press their political views"); Buckley u. 
Valeo, 424 U.S. a t 6 8 , 81, 96 S.CL 612 
(upholding a disclosure requirement "nar­
rowly limited to those situations where the 
information sought has a substantial con­
nection with the governmental interests 
sought to be advanced" and represented 
"the least restrictive means of curbing the 
evils . . .  Congress found to exist").

1, R egistration, nrgnutzntiim nl and 
rccordhecping requirem ents.

116) FECA prohibits corporations 
from using treasury funds to engage in 
express advocacy bu t allows a corporation 
to establish a separate, segregated fund 
with which to engage in express advoca­
cy. 2  U.S.C. § -Mlbta), (b)(2). Such a 
fund constitutes a political committee, id. 
§ 431(4KB), nnd is therefore subject to 
all the election finance restrictions appli­
cable to political committees, including 
registration, organizational and record­
keeping requirements. Such a fund also 
is prohibited from soliciting contributions 
from anyone other than, with limited ex­
ceptions, shareholders or members of the 
establishing corporation. Id.
§ 44lb(b)(4>.

In  Fcdeivl Election Commission it 
Massachusetts Citizens for Life, Inc., 479 
U.S. 23S, 107 S.Ct. 616, 93 L.Ed.2d 539 
(1986), the Supreme Court ruled these re­
strictions unconstitutional as applied to a 
non-commercial, non-stock corporation be-

19. Both statutes require political committees 
to promptly file a statement ol organization, 
with the FCPA requiring considerably more 
information than FECA. Both statutes require 
prompt reporllng of material changes In the 
information provided, and both preclude a 
registered political committee from dissolving 
without filing a statement reflecting that it

cause such entities do not raise the con­
cerns of corporate corruption and involun­
tary diversion of shareholder wealth on 
which the government relied to justify the 
restrictions. Id. at 263-61, 107 S.Ct. 616. 
Because the plaintiffs mnjor purpose was 
not lo nominate or elect n candidate, the 
restrictions could not be justified on the 
alternate ground that the plaintiff was in 
fact a political committee. Id at 252 & n. 
6 , 107 S.Ct. 616.

Finally, the restrictions could not lie ju s ­
tified os necessary to prevent "massive 
undisclosed political spending by similar 
entities, and . . .  their use as conduits for 
undisclosed spending by business corpora­
tions and unions," because FECA requires 
certain disclosures by organizations that 
are neither political committees nor corpo­
rations. Thus, "|t)he sta te  interest In dis­
closure can lie made in a m anner less 
restrictive than imposing the full panoply 
of regulations that accompany status as a 
political committee umloi the Act." 479 
U.S. at 262. 107 S.Ct. 016.

Massachusetts Citizens thus appears to 
establish th a t registration, organizational 
nnd recordkeeping requirements, ns ap­
plied to organizations whose major pu r­
pose is not election activity, are not nar­
rowly tailored to meet the government’s 
informational interest because the "less re ­
strictive” means of a disclosure require­
ment will satisfactorily advance thnt in te r­
est. See also 479 U.S. al 266, 107 S.Ct. 
616 (O'Connoi, .1., concurring in part nnd 
concurring in the judgm ent)(FECA's orga­
nizational requirem ents "do not further 
the government's informational interest in 
campaign disclosure"). As discussed in 
the accompanying notes, the FCPA's reg ­
istration," o r g a n iz a t io n a la n d  record-

wili no longer meet the definition of a politi­
cal committee. Compare 2 U.S.C. § 433 with 
Ala.Code § I7-22A-5.

20. Both statutes require political committees 
to have a treasurer, lo maintain a Inink ac­
count into which all contributions must be 
deposited and from which all expenditures

\ ; ■
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keeping11 requirements a re  a t least as on­
erous as those of FECA and therefore are 
no more narrowly tailored.

The defendants do mil question nny of 
the foregoing. Instead, they argue thnt 
CCA may avoid these unconstitutionally 
burdensome requirements by the simple 
expedient of establishing a separate politi­
cal committee. Because this tactic would 
obviate CCA Itself receiving contributions 
or milking expenditures for express advo­
cacy, CCA would not engage in activity 
triggering the FCPA's registration, orga­
nizational and recordkeeping require­
m ents. (Hoc. 58 lit 16-17).

The defendants offer no authority for 
the proposition that the sta le  may enforce 
unconstitutional restrictions on speech 
against an organization simply because (he 
organization could have avoided them by 
ceasing to speak altogether and allowing 
unothcr entity to speak instead. Certainly 
an organization is free to establish a politi­
cal committee nnd to speak indirectly ra th ­
e r than on its own, hut the defendants
have not shown that it can be forced to do
so in o rder to escape unconstitutional r e ­
strictions on its own speech.1’

must be tltawii tothvt titan petty cash dis- 
hniscrucnls no greater than SltlO). and In 
tlvOtil cmmniiigling immnitlec luiuls with 
those nl huliiidll.ili. f'ECA uthlilinnnlh IV- 
quiit's the lot wanlino ol cuilliibiiliutoi lo the 
tic,ismvt willon It’ll lo tliitlv tints ol icicipi 
Cnmpmc 2 t 'S C  5 -133(a) (hi. (lit null Ala 
(otlt 41 17 ’ ’A Jit.iIIhi. s

21. Ilotli stolons ivipiiit- tliv ticiistlli'i lo kvt-p
an in i mini nl all t noil ihiniiuis mailt* to in (in 
ilit- nmiiuillvv ami llic iilciililiriilion ol ctciy 
pi'isiiti in whom an cvni'inliuiir is made, 
along vt nh llic tlati- anil aiiiuunl. wiili no 
tint’sholtl tlull.ii amount as lo cillivi cunllihn- 
lions in cspvnitiiiiics Until slalnlcs ti-tpmc 
llic tii-asiiict in innhiiiiin a icci-lpt in nilici 
wiilicii evidence III cu-iv esptnililtne ol m-et 
$1(111 IFCTA) in S2(H> (FECA). nnd both le- 
qaiie die lie.isoiti in picsene all rrqtiiicd 
Ictouts fm two visits I Fl'PA) or three years 
(FECA). Com;.niv 2 U.S.C. § 432(0(1)', (5).
(tl) nitli Ala Coils' 5 l7-22A-3(c), (d). The 
Ffl'A also icqniici die ite.ixillct to keep it-' 
icipls ot similar esidenietif coth expenditure 
to any peismi, tcpoidlcss limv small, it die 
aggregate amount paid llic person exceeds 
SlUl) in a calendar tear, Ala Code § I7-22A-

> \

At nny rate, requiring nn organization to 
create a separate political committee lo 
avoid the burdena of registration, organi­
zational changes nnd recordkeeping re ­
quirements itself burdenB npecch. The or­
ganization cannot contribute nt will to the 
political committee for express advocacy 
purposes, because once It contributes over 
$1,600 In n year, It again becomes a politi­
cal cmnmltlce and subject to all of the 
Act’s requirements. Cf. Federal Election 
Commission v. Massachusetts Citizens for 
Life, 479 U.S. at 252. 107 S.Ct. 6 ) 6  (requir­
ing a corporation to engage In express 
advocacy only through n separate  segre­
gated fund, and prohibiting the corpora­
tion from using its own general funds,
"Iwjliilc not an absolute restriction on 
speech, . . .  Is a substantial one"). Be­
cause the defendants’ proposed solution 
itself burdens speech, they must demon­
stra te  that it is narrowly tailored to fur­
th er the state 's compelling Informational 
interest. This they cannot do, because 
their solution continues to impose burden­
some requirements on nn organization de­
siring to expend over $1,000  a year on 
express advocacy.”

ltd), a requirement that would appear to ne­
cessitate keeping ct ideiicc nf every single ex- 
pemliimc lor M least a calcndai year.

22. In /tinliir v. Michigan Clnimbei nf Com- 
mi'ii,'. llic Court upheld a stale statute mud 
ilt'il tillci Seilitin 44th of TECA. tcquiiing 
rmpoiiilions in csi.-ihtixh a ".xcgiegalcd fund" 
in in del in make Independent cxpcmlitmcs in 
iiiiniiTllmi w ith any Male candidate ch'Clilll!
•194 IIS at 055.56. 60S o9. lit) SCI. 1391 
While sublet I In lie obligations applicable to 
political eommillei'x. the segregated fund tines 
nut appeal In hate been a separate entity 
Sit .i/in Federal Election Commission e. Sins- 
un ion,'ll> Current /in Li/c. 479 U.S at 255 n 
S (distinguishing lilt' segl egtiletl lurid ul Sec- 
linn 44lh fiom n pulitieal committee).

23. The drii'iidaiils appear to assume that, 
mice having established a political committee, 
the otgauizalion will never again expend over 
$1,000 a year for express advocacy. Ilnwev- 
et. civil II all contributions for rxptess advo­
cacy previously made to the organization 
thereafter went directly to the political com- 
miitee, the mpnnizallon could cmtilnuc to
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In summary, the  C ourt concludes thnt 
the FCPA's registration, organizational 
and recordkeeping requirements are un­
constitutional as applied to organizations 
whose major purpose is not to engage in 
election activity.

2. Disclosure requirem ents.
The plaintiffs identify four reasons why 

the FCPA's disclosure requirements are 
no t narrowly tailored to 6erve the govern­
m ent's compelling informational interest: 
(1) the FCPA requires disclosure of all 
contributions to and expenditures by a re ­
porting organization, not only those made 
for the purpose of express advocacy; (2 ) 
even If limited to express advocacy, the 
disclosure requirem ents are vague and 
overbroad with respect to disclosure of 
contributions because reporting organiza­
tions cannot distinguish contributions 
made for the purpose of express advocacy 
from those made for o ther purposes; (3) 
the disclosure requirem ents do not satisfy 
Massachusetts Citizens; and (•!) forced 
disclosure of contributors violates the free 
association rights of CCA and of its con­
tributors.
n. Disclosure o f  con tribu tions nnd ex­
penditures inode fur issue advocacy.

To avoid problems of vagueness and 
overbreadth, the Supreme Court in Buck- 
Icy v. Valeo construed FECA to require 
disclosure, by persons other than political 
committees and candidates, only of expen­
ditures “used for communications that ex­
pressly advocate" u particular election re ­
sult. *42-1 U.S. at 79-80, 90 S.Ct. 012. A 
sta tu te  that requires broader disclosure 
from one whose m ajor purpose is not the 
achievement of nn election result may 
therefore run afoul or Buckley.

The FCPA does not explicitly restrict 
the scope of required disclosures to those 
contributions received, nnd expenditures 
made, for express advocacy purposes. In ­
stead, It requires the reporting organiza­

tion! express advocacy oul of lls own coders; 
there Is no legal or logical requirement dial 
an organization expend no more on express

lion to sta te  the total amount of contribu­
tions received and expenditures made and 
to identify persona making contributions 
or receiving expenditures over a threshold 
amount. Ala.Code § 17-22A—8. The 
FCPA therefore ties the scope of required 
disclosures to the scope of contributions 
anti expenditures, worths denned by the 
Act as something received or made "for 
the purpose of influencing an election." 
hi § 17-22A-2(a)(2)a,—2(a)(4)a. The par­
ties have identified, and the Court has 
unearthed, no Alabama judicial decision 
refining these definitions or the scope of 
the required disclosures.

[17,18) "[A] state statute should not 
be deemed facially Invalid unless it is not 
readily subject to a narrowing rmistructinn 
by the state  courts . . . . "  Erznoznik v. 
City nf Jacksonville. 122 U.S. 205, 215, 95 
S.Ct. 2258, -15 L.Ed.2d 125 (1975), The 
Court concludes thnt the FCPA's defini­
tion of contributions and expenditures is 
readily subject lo such a narrowing con­
struction. FECA, like the FCPA, defines 
contributions and expenditures in terms nf 
things given or received "for the purpose 
of . . .  influencing" an election. -12-1 U.S. 
at 115. 117, Ilf! S.Ct. 512. The Supreme 
Court in Htteklcy detected vagueness anti 
overbreadth problems with I his language, 
as it wits capable of "encompassing hot It 
issue discussion and advocacy of a political 
result." -12-1 U.S. a t 77-8(1,’ 95 S.Ct. 512. 
The Buckley Court resolved these poten­
tial constitutional implications with respect 
to expenditures by restricting the phrase 
to express advocacy. Id. a t 79-80, 95 S.Ct. 
512; see also Federal Election Com mis­
sion v. Massachusetts Citizens for Life, 
•179 U.S. at 219, 107 S.Ct. 515 (extending 
this construction to expenditures under an­
other section of FECA).

As noted, the FCPA's "for the purpose 
of influencing" language is identical to that 
contained in FECA. A comparison of the

advocacy than it receives In contributions for
that purpose.

two sta tu tes makes plain thnt this is not 
ju st coincidence but that the Alabama Leg­
islature burrowed heavily from FECA in 
crafting the FCPA. Also ns noted, the 
Supreme Court in Buckley, recognizing its 
duty to "avoid the shoals of vagueness" 
and to ensure th a t FECA's disclosure pro­
visions were "not impermissibly broad," 
construed "for llic purpose of influencing" 
as restricted to express ndvocacy. 42-1 U.S. 
nt 78, 79-80, 95 S.CL 512. The Identical 
language in the FCPA is as readily suscep­
tible to this construction as it was in Buck- 
Icy, especially given thnt the Alabama 
courts "'w ill not invalidate a slatu tc on 
constitutional grounds if by reasonable 
construction it can be given n field of 
operation within constitutionally imposed 
lim itations."' City of Birmingham p. City 
oj I’c sin via Hills, 551 So.2d 532, 53 fi 
(Ahi.llllloKqiiotiitg Ex porta lluyulry It'a- 
tcr System, 282 Ala. li.TI, 2)3 So.2d 799, 
895 (1958)).

Other courts have held similarly. For 
example, in Viryinia Society fur Human 
Life, Inc. v. Caldwell, 255 Va. 161, 500 
S.E.2d 811 (1998), the Court held that, in 
light of the legislature's presumed aw are­
ness of Buckley when enacting Virginia's 
election Imv and of a sta le  attorney gener­
al's opinion when amending it, the phrase 
"fur the purpose nf influencing the out­
come nf an election" extends only to ex­
press advocacy. Id at 811; accord 
Brownsbuty Arm Patrons Affecting 
Change, v. Baldwin, 711 N.E,2d 135, 110 
(Ind.1999); Bang e. Chase, 412 F.Supp. 
758, 759 (D.Minn.l977)(relying on a state  
ethical practices board's construction in 
light of Buckley), judgment affd, 136 U.S. 
911, 98 S.Ct. 28-10, 66  L .E tlid  782 (1978); 
see also Ostcrlicrg v. Been, 12 S.\V.3d 31,
51 (Tex.), cell, denied, —  U .S . , 120
S.Ct. 2599, 147 L.Ed.2d 902 <2000)(in light 
of Buckley, "in connection with n campaign 
for elective office" construed ns limited to 
express advocacy); State r. Proto, 293 
Conn. 682, 620 A.2d 1297, 1396 (I987)(lcg-

24. The plaintiff; make no similar argument 
with respect to expemliltucs, which CCA. as
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islaturc intended to Incorporate Into its 
definitions of contributions nnd expendi­
tures the distinctions enunciated In Buck- 
Icy); Parcell v. Kansas, 408 F.Supp. 1274, 
1280 (D.Knn,1979)(contributions and ex­
penditures, undefined by sta te  statute, 
would be restricted lo express ndvocacy In 
light of Buckley), affd, 639 F.2d 628 (10th 
Cir. 1980).

In Alabama as in Virginia and else­
where, the legislature Is presumed lo be 
aware of the Innguage of relevant federal 
statu tes and of the United S tates Supreme 
Court's analysis of relevant issues. Siegel- 
man v. Chase Manhattan Bank, 576 So.2d 
101), 1050 (Ala.1991). More precisely, 
"iUltc rule is thnt the borrowed [federal] 
statu te is presumed to come with Its nu- 
tlmritutlve Interpretation." Slate cx ref. 
Wadstcinih it Soulhem Surety Co., 221 
Ala. 113, 127 So. 805,810(1930)

In summnry, because the FCFA readily 
supports—Indeed, virtually compels—a 
construction by the Alabnmn courts that 
confines the scope of lls disclosure require­
ments to contributions and expenditures 
fur the purpose of express advocacy, it is 
not facially invalid.
It. Identifying con tribu tions ntnde for 
(lie purpose o f express advocacy.

The plaintiffs next argue that, even If 
the disclosure obligations imposed by the 
FCPA are limited lo express advocacy, as 
a practical m atter the law is still vague and 
overbroad with respect lo the disclosure of 
contributions, because a reporting organi­
zation cannot be sure which contributions 
it receives were made by the contributor 
for the purpose of financing express advo­
cacy campaigns, effectively requiring the 
organization to disclose all contributions or 
risk violating the disclosure requirement. 
(Doc. 51 nt 3G-39).**

The plaintiffs provide examples of ns- 
sertedly ambiguous contributions, 6uch as 
those made in response to a solicitation 
letter referencing both Issue advocacy and

the expending organization, obviously -can 
correctly categorize.

ICH/Z1E, I V. l in u iv
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express advocacy by the reporting organi­
zation. They do' not, however, provide any 
authority for the proposition that n disclo­
sure requirement is unconstitutionally 
vague or overbroad unless it includes min­
ute guidelines on how to distinguish contri­
butions made for the purpose of express 
advocacy from those mnde for other pur­
poses.

FECA, as amended, requires a person 
o ther than a candidate or political commit­
tee to file disclosure statem ents if, In a 
calendar year, it makes over $250 in inde­
pendent expenditures, defined as express 
advocacy not coordinated with any tandi- 
date or rep. esenlative. 2 U.S.C. 
§§ 431(17), 434(c). The reporting organi­
zation must disclose its independent ex­
penditures over a threshold amount nnd 
m ust nlso disclose "ench person who mnde 
a contribution in excess of $200  . . .  for the 
purpose of furthering nn independent ex­
penditure." that is, for express advocacy. 
Id. § 434(c)(2)(C). In holding that a non­
commercial, non-stock corporation whose 
m ajor purpose is not to nominate or elect a 
candidate cannot be regulated as exten­
sively as a political committee, the Su­
prem e Court in Massachusetts Citizens 
noted that such nn entity could appropri­
ately be subjected to the lesser require­
ments of Section 434(e); the Court appar­
ently was untroubled by any possibility 
that persons subject to Section 134(c) 
m ight have difficulty in determining 
whether particular contributions were or 
w ere not made for the purpose of further­
ing express advocacy. 479 U.S. al 2G2, 107 
S.Ct. 616.

The Supreme Court's lack of concern 
with any residual ambiguity is consonant 
with its teachings concerning the scope of 
the vagueness and overbreadth doctrines. 
In Broadrick v. Oklahoma, 413 U.S. 601, 
93 S.CL 2908, 37 L.Ed.2d 830 (1973), the 
C ourt upheld on Oklahomn statute that 
regulated the political speech and conduct 
of government employees on pain of crimi­
nal sanction, against both vagueness and

overbreadth challenges. With respect to 
vagueness, the Court observed;

Words inevitably "nntnin germs of un­
certainty nnd, ns with the Hatch Act, 
there may be disputes over the meaning 
of such term s in § 818 as "partisan," or 
"take pa rt in," or "aff">rs o f  political 
parties. But what was said in Letters 
Carriers . . .  is applicable here: "there 
are limitations in the English language 
with respect to being both specific and 
manageably brief, and it seems to us 
that although the prohibitions may not 
satisfy those Intent on finding fault nt 
nny cost, they nre set out in terms thnt 
the ordinary person exercising ordinary 
common sense can sufficiently under­
stand nnd comply with, without sacrifice 
to the public interest."

413 U.S. at 608, 93 S.Ct. 2908 (quoting 
United Stairs Civil Service Coin mission v. 
National Associativa of la'ttcr Carriers, 
AFL-C/O, 413 U.S. 518, 578-79, 93 S.Ct. 
2880, 37 I,.lid .2d 796 (1973)). Any linger­
ing uncertainly in assessing whether 
particular contribution was given the re ­
porting organization for the purpose of 
funding express ndvocacy is a consequence 
of the inherent imprecision of manageably 
brief language and does not rise to consti­
tutional proportions. With respect In 
overhreadth, the Broadrick Court noted 
that substantial, nnd not merely technical, 
overbreadth is require I before a statute 
restricting free expression my he voided; 

It may be that such restriction!. |on dis­
playing political buttons and bumper 
slickers) arc impermissible and that 
§ 818 may be susceptible of some other 
improper applications. But. as present­
ly construed, we do not believe that 
§ 818 must he discarded In toto because 
some persons' arguably protected con­
duct may or may not be caught or 
chilled by the statute. Section 818 is 
not substantially overbroad nnd is not, 
therefore, unconstitutional on its face. 

413 U.S. at 618, 93 S.Ct. 2908. The limited 
grey area identified by the plaintiffs does 
not reflect a substantial overbrendth prolt-

lent, Even if it did, the plaintiffs have not, 
ami cannot plausibly, argue that the disclo­
sure requirement, is not readily susceptible 
nf limiting construction In- the slate  
courts .11
r, Massachusetts Citiicns,

The plaintiffs aigue that Massachusetts 
Citizens dooms llic FC I’A’s disclosure re ­
quirem ents as they apply to organizations 
whose major purpose is not campaign ac­
tivity ju s t as surely as it does the Act's 
registration, organizational and record- 
kpeplng requirem ents. The balancing of 
in terest am! burden, however, is far differ­
ent In the form er context, sufficiently so 
thnt the FCPA's disclosure requirements 
survive scrutiny under Massachusetts Cili- 
tens.

At tlie outset, only four justices in Mas­
sachusetts Citizens viewed the disclosure 
requirem ents applicable to political com­
mittees as contributing to the burden on 
the plaintiffs exercise of free speccii 
rights. -179 U.S. at 251-55, 107 S.Ct. 616. 
Justice O'Connor authored a brier concur­
rence lo clarify that these disclosure re ­
quirem ents—even as applied to organiza­
tions whose m ajor purpose is not campaign 
activity—do not burden free speech and 
are  in any event narrowly tailored lo serve 
a compelling sta le  informational interest. 
id. at 265-66, 107 S.Ct. GIG (O'Connor, J., 
concurring in part and concurring in the 
judgment); see also Austin v. Michigan
IS. While ll docs mu nllccl llie analysis or 

m ull, die Conn doubts that die uneciinliuy 
i, uoly ns gieat as die plaintiffs maintain. 
Contributions earmarked for express advoca­
cy, submitted In tespouse to a soliciiotion 
campaign directed lo cxpiess advocacy, or 
patently intended (or such usage (such ns the 
ii\p(illu-lic:il cniilriluilliiiis (nun Mississippi 
gambling inlcicsls In footnote lb) presumably 
aic subject lo disclosure, while annual contri­
bution! and others nnl indicating a desire for 
use In cxpicss advocacy presumably are not.

26. Indeed, in discussing /.Inssacliutelis Cur- 
inis, (lie plaintiffs themselves concede that 
"an independent expenditure rcpoti {under 
Section -13-1 (c)) svoiild be diicclly iclatri) to 
the state's 'disclnsuic' Intctcsl" and that 
"even groups who ate not committees can lie

Chamber of Commerce, 491 U.S. at 657, 
110 S.Ct. 1391 (recognizing thnt the hold­
ing in Massachusetts Citizens Is restricted 
to "certain organizational and financial 
Imrillcs" creeled by FECA).

Moreover, even the four Justices who 
believed that "[djetnlled . . .  disclosure ob­
ligations" played a role In discouraging 
free speech (along willt Justice O'Connor, 
who Joined tills portion of llie opinion) 
recognized that the government could ap­
propriately uphold ils informational Inter­
est through the more limited disclosures 
required of organizations oilier lltnn politi­
cal committees by Section 434(c). 479 U.S. 
nl 251, 262, 107 S.Ct. 610. "These report­
ing obligations (of Section 431(c)) provide 
precisely the information necessary to 
monitor (the plaintiffs) independent 
spending activities nnd Its receipt of con­
tributions," so ilmt "llllic state  Interest in 
disclosure therefore can he made in a milli­
ner less restrictive than imposing the full 
panoply of regulations thnt accompany sta ­
tus ns n political cmiiiuittcc under the 
Act." Id. nl 262, 1117 S.Ct. 0)6.,c

The FCPA's disclosure requirements, 
which arc substantially less extensive than 
tlio.se applicable to political committees un­
der FECA,”  compare favorably with those 
applicable to organizations other Ilian po­
litical committees under Section 434(c) and 
approved by the Massachusetts Citizens 
Court. FF.CA requires such organizations

validly required to ic|ilnl their Independent 
L-xpics! nihucacy expenditures (under Section 
434(c))." (Doc. 54 at 42 n 8).

27. FECA tcqultcs reporting considerably 
mote frequently than the FCPA. Compare 2 
U.S.C. § 434(a)(4), (8), (9) wilh Ala.Code 
§ 17 -22A-8(>t). (ti). FECA alto it-qultcs mene 
detailed Inluimatlon concerning cuntiihiilots 
and recipients, especially individuals, than 
docs the FCPA. Compare 2 U.S.C. § 431(13) 
wiili Ala.Code § 17-22A-8(c)(2). (7), (8). 
While the FCPA requires a statement o( total 
cuiiliibilUoiK nnd total expenditures, FECA 
tequlics a statement of total contt Ibiitluns 
nnd total expenditures In each nf several cate­
gories. Compare 2 U.S.C. § 434(b)(2), (4) 
unit Ala.Code § l7-22A-8(cK3), (5). (ft), (9),
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to Hie reports Identifying those persons 
making contributions aggregating In ex­
cess of $200  in a calendnr year, along with 
the date and amount of each contribution 
by each such individual and similarly iden­
tifying those persons receiving expendi­
tures aggregating in cxces3 of $200 in a 
calendar year, along with the date, amount 
and purpose of each expenditure to eacli 
such person and the election to which it 
applies. The FCPA requires similar dis­
closures. but carvies a $100  annual thresh­
old. A. set out in the accompanying note, 
FECA requires more detailed information 
concerning each identified contributor and 
recipient and requires more frequent re ­
ports. Moreover, the FCPA requires dis­
closures only from groups thnt expend 
over $1,000 on express advocacy In a calen­
dar year, while FECA requires such dis­
closures from groups expending over $260 
in a year. Compare 2 U.S.C. 5 -131(c) with 
Aln.C'ode 5 17-22A-8(e).

The only Information required by (lie 
FCPA that is not required by Section 
431(c) appears to be u statem ent of cash 
on hand, total contributions and total ex­
penditures, and information concerning 
outstanding and extinguished obligations. 
Information concerning beginning cash, 
total contributions and total expenditures 
for express advocacy directly further the 
stale 's informational interests, and the 
plaintiffs do not suggest that this informa­
tion is burdensome to provide. Informa­
tion concerning outstanding and extin­
guished obligations concerning express 
advocacy bears a less obvious relation to 
the government's informational interest, 
but again the plaintiffs identify no burden 
imposed by this requirement.

While the FCPA's disclosure threshold 
is $100  as opposed to FECA's $200, the 
distinction is not constitutionally signifi­
cant. The Supreme Court in Buckley v.
28. CCA has personal standing lo asset I this 

claim because whether It must disclose lls 
contributors depends on whether It elects to 
engage In express advocacy, forcing CCA to 
choose between Its free speech rights and the

Vnlco upheld the disclosure requirements 
In the predecessor to Section 431(c) even 
though the threshold was then $100. 421 
U.S. nt 167, ICO, 0G S.Ct. G12. Although 
Buckley was decided in 1070, it did not 
"set a minimum constitutional threshold 
for contribution limits," whether "with or 
without adjustm ent for inflation." Ni.rou 
o. Shrink Missouri Government PAC, 628 
U.S. 377, 120 S.Ct. 807, 901, 000, 115 
L.Ec!.2d 88G (2000); sec also Tote Choice, 
Inc. v. mSlcfano, 4 F.3d 2G, 33 (1st Cir. 
1003)(stale law requiting political commit­
tees to disclose every contribution and its 
contributor, regardless of amount, bears a 
substantial relation to a compelling gov­
ernm ental interest).

The Supreme C ourt In Buckley recog­
nized "that disclosure requirements—cer­
tainly In most applications—appear to lie 
(lie least restrictive means of curbing the 
eviflj of campaign ignorance" and found 
the disclosure requirem ents of the prede­
cessor to Section 4!M(cl to be "u reason­
able and minimally restrictive method of 
furthering First Amendment values by ex­
posing the bnsic processes of our federal 
election system to public view." 121 U.S. 
al 08, 82, 9G S.Ct. GI2. The same may 
appropriately he said of the F^TA 's disclo­
sure requirements, even as applied to o r­
ganizations whose m ajor purpose is not to 
achieve a particular election result. As in 
Buckley, those provisions withstand the 
plaintiffs' First Amendment challenge,
d. Compelled disclosure ntttl free asso­
c ia tion .

119] Relying principally nn NAACP e. 
Alabama, 367 U.S. 419. 78 S.Ct. 11(13, 2 
l,.Ed.2d 1188 (1958), the plaintiffs next 
argue that the FCPA's disclosure require­
ments cannot constitutionally lie applied to 
CCA because of its interference wilh the 
nfsocialion.il rights of CCA and its contrib­
utors. (Doc. 61 nt 44 40).”

a5MiciaUon.it rights ol itself ami its cnnltibo- 
tois. Were such disclosures required ol CCA 
wiihout regard lo ils exercise o( free speech 
rlgbls, ll still would have standing to assert 
the nssoclntional rights o( its contributors.

The otiprome Court in NAACP v. Ala­
bama recognized that "compelled disclo­
sures of affiliation wit It groups etignged in 
ndvocacy may constitute fan] effective . .  
restrain t on freedom of association . . . .  
Inviolability of privacy in group association 
may • many circumstances lie Indispens­
able to ij. •rvation of freedom of associa­
tion, particularly where a group espouses 
dissident beliefs," Id. nl 4G2, 78 P.Ct.
J103. The Court then staked out a field 
within which compelled disclosure tnay run 
afoul of the First Amendment.

The NAACP made an "nncontroi’orled 
showing” that previous disclosures of 
membership lists "hnd exposed those 
mouthers to economi. reprisal, loss of em­
ployment, th reat of physical coercion, anti 
other manifestations ol public hostility." 
357 U.S. at 402, 78 S.Ct. 1IG3. Tills histo­
ry made it likely that the compelled disclo­
sure of membership lists sought by the 
sla te  would Induce existing members to 
withdraw and potential m em bers to retrain 
from joining due to "fear of exposure of 
their beliefs shown through their associa­
tions and of the consequences of this expo­
sure." Id nl 1(13. 78 S.Ct. 1103. This 
effect on membership, in I urn, would likely 
adversely afreet the organization's group 
effort to advocate ils causes. Id. nt 402- 
03, 78 S.Ct. 1103. Finally, the Court found 
ill,it, because the means of ('(impelled dis­
closure did nut have a "substantial bear­
ing" nn llie stale 's articulated need, the 
state  hnd "fallen short of showing a eon- 
trolling justification'' for compelling disclo­
sure. Id. at 403-00, 78 S.Ct. 1103.

The rcacli or N/l/\CP v. Alabama cx- 
temls lo election finance Inws. Among llie 
argum ents addressed by the Court in 
Buckley v. Valeo was that FECA's disclo­
sure and reporting requirem ents could not 
be constitutionally applied to mino • parties 
and independents. The Court recognized 
that "(t)licre could well be a case, similar 
lo those before the C ourt in |A '/t/lC7’ e.)

Sec NAACP v. Alabama. 357 U.S. al 459-60,
78 S CI, 1163.

U lO llb l *• t lOUit
Cllt»  l>0 F.Sujip 2d 1278 IS I) Alt. 1006) loco

Alabama nnd Bales (n City of Ullle Bock, 
301 U.S. 510, 80 S.Ct. 412, 4 l,.Ed.2d 480 
(I9G0) 1, when llic threat to the exercise of 
F irst Amendment rights is so serious and 
the slate  interest furthered by disclosure 
so insubstantial that the Act's require­
ments cannot lie constitutionally applied.” 
421 U.S. nt 71, 90 S.Ct. G12.

To satisfy NAACP v. Alabama, "|t)lie 
evidence offered must show only a reason­
able probability that the compelled disclo­
sure of a parly 's riinlriliiilora’ names will 
subject them lo threats, harassment, nr 
reprisals from eil 'ter government officials 
or private parties." Buckley v. Valeo, 421 
U.S. a t 74, 96 S.Ct. 612 (emphasis added). 
This showing may come from such noilrres 
us specific evidence of past or present 
harassm ent of members or of the organiza­
tion, a pattern of threats, specific manifes­
tations of public hostility, or conduct visit­
ed on (irganiz.nlionn holding similar views, 
Id; ucroril Bn.irn v. Socialist Workers 'ii 
Cnmpoiqu Committee, 469 U.S. 87, 03-94, 
103 S.CL 4!(i, 74 L.Ed,2d 250 (1982),

The plaintiffs linvc not dem onstrated a 
"rnnsonahlc probability,” or nny probabili­
ty nl all, (lint CCA contrihulors will lie 
subjected In "threats, harassm ent oi repri­
sals" should their identity become known. 
While the plaintiffs have offered the decla­
rations of nine coniribmnrs, these declara­
tions say untiling more than that, If CCA Is 
deemed a political committee, the declar­
ants "would no longer make contributions 
to ICCA) because of the requirem ent . . .  
thnt political committees must disclose the 
names nnd cities of residence of those con­
tributors who make contributions of more 
than $100." (Doc. 61, Exhibits O-T).1'
No declarant states or suggests that his 
decision to slop making contributions is 
based on n fear that lie will be subjected to 
"threats, harassment, or reprisals" If his 
identity becomes known. Nor have the 
plaintiffs shown a "reasonable probability"

29. Une cunlrlbulor soys only thal lie would 
"consider" no longer making comilbuilnns. 
(Plaintiffs' Exhibit N)

o
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that such a subjective Tear would be real­
ized.

Instead, the plaintiffs insist that neither 
a fear of reprisal nor a reasonable proba­
bility of its occurrence is necessary, but 
only "a chilling effect and a severe nega­
tive impact on CCA's rights of free speech 
and association." (Doc. 6-1 at 46). The 
Supreme Court, however, has already rec­
ognized that "public disclosure of contribu­
tions . . .  will deter some Individuals who 
otherwise might contribute," buckley v. 
Valeo, 424 U.S. a t 6 8 , 96 S.Ct. 612, but has 
determined that "this is a burden that is 
justified by substantial Government inter­
ests." Federal Election Commission v. 
Massachusetts Cititens, 479 U.S. at 251 n.
7. The unadorned fact that some persons 
will be discouraged from making contribu­
tions is simply insufficient to outweigh the 
governmental interest in disclosure. Set,
e.g., buckley v. Valeo, 424 U.S. al 71-72 & 
72 n. 8 8 , 9G S.Ct. G12 (testimony that sev­
eral potential contributors demurred "be­
cause of the possibility of disclosure," with­
out "stronger evidence of threats or 
harassm ent." held insufficient to satisfy 
•VA<\CP t'. Alabama ).

The plaintiffs mistakenly rely on Local 
181i, International Longshoremen's Asso­
ciation, AFL-C10 u lla lcr/iv iit Commis­
sion, GG7 F.2d 267 (2nd Cir.1981). for the 
proposition that no reasonable probability 
of reprisals need be shown to satisfy 
NAACP v. Alabama. In Local I8li, the 
defendant sought to enforce a subpoena 
requiring disclosure of longshoremen who 
had recently authorized payroll deductions 
to the local's political action nnd education 
fund. Id. at 269. Consistent with buck­
ley, the Court found that the lack of histor­
ical harassm ent of contributors was not 
fatal to the plaintiffs' case, because the 
defendant exerted "control over the pro­
fessional destiny o f  the contributors, in­
cluding the power lo remove them from 
the longshoremen's register, thus raising 
the  specter of retaliation. Id al 272. Lo-
.- I  * o 11 ulnU tc rnriitlpml o rnucnnnllln

sals ns n predicate to barring compelled 
disclosure.

In summnry, the government's interest 
in disclosure may lie overridden when 
there exists a reasonable probability the 
organization's contributors will be subject 
to threats, harassment o r reprisals nnd 
will sever or restrict relations with the or­
ganization out of fear this reasonable prob­
ability will be realized. However, the gov­
ernmental Interest in disclosure is not 
overridden when, ns here, the organization 
asserts merely that contributions will drop 
off if disclosure is required.

E. S ln tu s ns a Politicn l Com m ittee.

| 2 0 ) As noted, the FC /’A deems one 
anticipating or actually receiving contribu­
tions nr making expenditures for express 
advocacy to be a political committee. Ala. 
Cotie § I7-22A-2G0I. The Court lias con­
cluded above that the registration, organi­
zational and recordkeeping requirements 
imposed by the FCPA on political commit­
tees cannot constitutionally be applied to 
CCA, but Hint the Act's disclosure require­
ments may. The plaintiffs argue that, in­
dependent of nny affirmative obligations 
thrust upon CCA by becoming a political 
committee, CCA is discouraged from en­
gaging in speech that would trigger politi­
cal committee status, owing to the adverse 
response that certain groups would have lo 
CCA should it lie deemed a political com­
mittee. They identify three such groups: 
(1) churches that have previously distribut­
ed CCA voter guides to parishioners; (2) 
husband nnd wife contributors who have 
previously contributed jointly over $ 1,11(10 
to CCA; and (3) contributors who do not 
contribute lo political committees as a m at­
ter of personal choice. (Doc. 51 al 47—10).

In Mccse i'. Keene, 4B1 U.S. 465, 107 
S.Ct. 1862, 95 L.Ed.2d 416 (1987), the 
plaintiff stale  legislator alleged thnt he 
desired to exhibit certain Canadian films 
on issues such as acid rain but thnt he 
refrained from doing so because a federal 
slotnle deemed the films "political propd-

RICUEY
Cllt •! 110 F.Supp.Id

chances for re-election nnd-harm his repu­
tation in the community. Id. nt 473-74, 
107 S.Ct. 18G2. The Court concluded thnt 
the term  "political propaganda," while ca­
pable of construction in the popular mind 
as a dismissive, derogatory phrase connot­
ing slanted, misleading speech, also carries 
a broader, neutral meaning both in popular 
usage and iti the statute. Id. at 477-78, 
107 S.Ct. 18G2. because the Court's "duty 
(is) lo construe legislation as it is written, 
not as it might lie read by a layman, or ns 
it might be understood by someone who 
has not even read  it," the Court utilized 
the neutral meaning, causing "(he constitu­
tional concerns voiced by the District 
Court |to | completely disappear.'' Id. at 
485, 107 S.Ct. 18112. Given this neutral 
meaning, (lie "political propaganda" label 
“places no burden on protected expres­
sion" hi. at 180. 107 S.Ct. 18112. The 
alis nice of such a burden obviated discus­
sion ol w hether the government hail se ­
lected means narrowly tailored to further a 
compelling government interest, bee id. 
al 490-94, 107 S.Cl. I 452 (lllai'kmun, J.. 
dissenting).

In light or Mrrsr e. lirnir, (he label (lull 
the legislature attaches to speech or ii 
speaker does not burden speech for pur­
poses of First Amendment analysis unless, 
al a minimum, il is used ns a "pejorative."
181 U.S. al 178, 1(17 S.Ct. 18li2. That 
individuals nr groups may respond nega­
tively lo a neutral label, and that a speaker 
may therefore avoid engaging in speech 
that will cause the label to attach, does not 
constitute a burden on speech, at least not 
one properly a ttributable lo the govern­
ment as opposed lo the preferences of llie 
audience or others.

The plaintiffs here (In not contend Hint 
the term  "political committee" is pejora­
tive, and It plainly is not, either In common 
usage or in the F C I’A.50 Similarly, they do 
not contend that others will distance them-

30. Cf. Afi'tMc v AYcmc, 481 U.S al 484 11 19.
107 S Cl 1862 (ollliough llic tcim "loMning." 
a icrm used in federal sumiU’s. tallies

v. TYSON 1325
1298 (S.O.AIl. 2000)
selves from CCA out of revulsion, hut 
rather from more prosale concerna: 
churches will decline to distribute voter 
guides of a political committee fnr fear of 
losing their tax-exempt status; significant 
spousal contributors will not contribute to 
n political committee for fear of becoming 
a politicnl committee themselves; and oth­
e r contributors will not contribute to a 
political committee "as a m atter of person­
al choice." (Doe. 51, Exhibit A nt 3-5).

Even assuming that, despite Mcesc v. 
Kccnr, third party  responses to a neutral 
term  can burden speech, such responses 
must, In accordance with NAACP v. Ala- 
buma and buckley v. Valeo, lie based on a 
reasonable probability Hint Hie feared re­
sult will e cntuatc. The concerns cx- 
p™ssed by llie ecclesiastical and contribu­
tor declarants are nut grounded .11 such a 
reasonable probability.

Five pastors luivc declared tluit Hiolr 
churches have previously distributed CCA 
voter guides but "would refuse to distrib­
ute the voter guides published by CCA II 
CCA was deemed a ’political committee,' 
out of fear that |tlie lr | chnrch |cs'| own 
legal status would lie negatively affected, 
such as Hie threat of losing IHieitj
fillllt'KM) tax exempt status." (Doe. 61,
Exhibits I-111). Tile plaintiffs trace llie
declarants' concern to Ihiincli Ministries 
r. Ihmatti, 4(1 F.Supp.2d 15 (D.D.C.1999), 
nft'd, 211 r,:M 137 (l>.c.0lr.2llll(l). in
branch Ministries, a chinch's tax exemp­
tion was revoked because Hie church fund­
ed a full-pagc advertisement in the Wash­
ington Times and USA Today advocating 
tlie defeat of 11 presidential rnmlidntc, id 
at 17, conduct clearly violating the Inter­
nal Revenue Code's requirements for tax- 
exempt status, namely, thnt the tax-ex­
empt organization not "participate in, or 
Intervene in (including the publishing or 
distributing of rtntcnicnl8 ), nny political 
campaign on behalf of (or in opposition to)

mu avvaic of any suggestion llial llicse nega­
to r i iiniioiatlons violate the First Amcnd-
IIICIIl")
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any candidate for public office." 2G U.S.C. 
§ 60Hc)(3). At leBue In this case, howev­
er, la not ndvocacy concerning candidates 
for public office but Hdvocncy concerning 
ballot measures. A church may be denied 
tax-exempt statUB only If a "substantial 
p a rt” of its activities Include "carrying on 
propaganda, or otherwise attempting, to 
influence legislation," id, and CCA admits 
th a t Its desired distribution of voter guides 
on ballot measures is episodic and infre­
quent. (Doc. 6-1, Exhibit A at 2; Doc. 76).

Two married couples have declared that 
they have previously contributed over 
$1,000 jointly to CCA In a calendar year, 
but would not do so if CCA became a 
political committee because the FCPA re­
quires "two or inure individuals who make 
contributions jointly to a politicnl commit­
tee, in excess or $1,01X1 in a single calendar 
year, . . .  to register and report as a politi­
cal committee." (Doc. 51, Exhibits S-T). 
For a husband and wife to constitute a 
political committee, they must constitute 
an "association" or "other group." Ala. 
Code § I7-22A-2D0). The FCPA does 
not define "association," but the Supreme 
Court has described it ns " 'a body of 
persons united without a charier, but upon 
the methods and forms used by incorporat­
ed bodiec for the prosecution of some com­
mon enterprise.1" Hecht u Motley, 265 
U.S. 144, 157, 44 S.Ct. 462, 68  L.Ed. 919 
(1924) (quoting legal dictionaries); accord 
Pcwvd Drilling Co. v. Johnson, 414 F.2d 
1217, 1222 (6 th Clr.1969), cert, denied, 396 
U.S. 1003, 90 S.Ct. 652, 24 L.Ed.2d 495 
(1970). While the term  "group" is less 
susceptible of a precise definition, Its reach 
Is restricted by the modifier "other" nnd 
"the rule of ejusdem generis, ‘which ordi­
narily limits the meaning of general words 
and things to the class or enumeration 
employed.’ " Bly v. Auto Owners Insur­
ance Co., 437 So.2d 495, 497
(Ala.l983)(quotlng Merchants' National 
Bank v. Hubbard, 220 Ala. 372, 125 So. 
335, 336 (1929)). The common thread unit­
ing the specific artificial entities capable of 
politicnl committee status is that they were 
s . u m l n O ^  foster their goals publicly,

while the marital relationship Is substan­
tially a private one. Without analysis or 
citation to authority, the bald assertion 
that n husband and wife become b political 
committee by making a joint contribution 
does not demonstrate a reasonable proba­
bility of thnt result.

In summary, the FCPA’s use of the 
neutral term "political committee," nnd 
CCA's election not to engage in express 
advocacy of ballot measures so as to avoid 
the adverse reactions of third parties to 
CCA becoming n political committee, does 
not unconstitutionally infringe on CCA's 
First Amendment freedoms.

F. The Richey Plnin tiffs.

The plaintiffs correctly note that there  is 
"a First Amendment right to 'receive in­
formation and ideas,' and that Ireedom of 
speech " ‘necessarily protects the right to
receive.  Virginia State Board of
Pharmacy r. Virginia Citiicns Consumer 
Council, Inc, 426 U.S. 748. 757, 96 S.Ct. 
1817, 48 L.Ed.2d 316 (1976)(quoling prior 
Supreme Court cases). The right to re ­
ceive, however, is "derivative" of the right 
to speak, Dearer Area educational Tele­
communications Consoiliutn, Inc. r. Fed­
eral Communications Commission, 518 
U.S. 727, 8)7, 116 S.Ct. 2374. 135 L.Ed.2d 
88R (1996)(Kcnnody, J., concurring In part 
nnd dissenting in pnrlHciling Virginia 
Board of I’linnnacy), nnd the plnintiffs do 
not suggest that the Richeys can be enti­
tled to relief unavailable to CCA.

III. Remedy.

1211 “A plnintiff moving for a prelimi­
nary injunction must show: (1) a substan­
tial likelihood of success on the merits; (2 ) 
a substantial th reat of irreparable injury; 
(3 ) that the threatened injury to the plain­
tiff outweighs the injury to the uomnnvuut; 
and ( I) that the injunction would not dis­
serve the public interest." Statewide De­
tective Agency v. Miller, 115 F.3d 901, 905 
(II lb  Cir. 1997). The standard for a per­
manent injunction is identical except that

ioc. i
the plaintiff must show 
on the m erits Amoco Production Co. v. 
Village of Gam hell, 480 U.S. 53), 64G n. 12, 
107 S.Ct. I "96, 94 L,Ed.2d 642 (1987).

|22) The foregoing discussion demon­
stra tes that there is no genuine .3Uo of 
matcriul fact nnd that the plnintiffs nre 
entitled to Judgment ns a m atter of law 
with respect to their claim that the 
FCPA'a registration, organizational nnd 
recordkeeping requirements are unconsti­
tutional ns applied to CCA nnd other pe r­
sons whose m ajor purpose Is nnt to engage 
in election activity. To this extent, the 
plaintiffs have prevailed on the merits. 
The "loss of First Amendment freedoms, 
for even mlnimnl periods of time, unques­
tionably constitutes irreparable injury." 
Flrnl v. Bums, 427 U.S. 347, 373, 96 S.Ct. 
2673, 49 L.Ed.2d 547 (1976). The harm to 
the plaintiffs from failing to • ,in those 
aspects of the r C f ’A found to t unconsti­
tutional as applied clearly outweighs any 
harm tu the defendants from doing so, and 
"Ctjlie public interesl always is served 
when constitutional rights, especially free 
speech, are vindicated." University Books 
it- Videos, Inc. r. Metropolitan Dade 
County. 33 F.Supp.2d 1364, 1374 (S.I).FIa. 
1999). Accordingly, the plaintiffs are  enti­
tled to permanent injunctive relief. They 
m e also entitled to a declaration that these 
portions of the FCPA tire unconstitutional 
ns applied.

CONCLUSION 
The plaintiffs' motion for summary 

judgm ent is grnntcd to the extent it a r­
gues Hint the registration, organizational 
nnil recordkeeping requirements nf .Sec­
tions 17-22A-3, 17-22A-5 and I7-22A-6 
of the Alabama Code are unconstitutional 
as applied to CCA ami other persons 
whose mt\jor purpose Is not to engage in 
election nclwlly. In nil otjicr respects, 
the plnintiffs' motion for summnry Judg­
ment Is denied. The defendants' motion 
for summary judgment wilh respect to the 
plaintiffs' claim thnt the FCPA's registra- 
ion, organizational nnd recordkeeping re-

WILLIAMSON v. I t o m  
cut l jo r.supp.Jd UJ7 IM.n.FU. jooo)
actual succors" quircmcnta are unconstitutional ns applied 

to CCA and other persons whose mnjor 
purpose is not to engage In election activi­
ty is denied. In ail other respects, the 
defendants' motion for summnry judgm ent 
is grnntcd. Finn! judgment shall be en­
tered accordingly by separate order.

FINAL’ JUDGM ENT 

In accordance wilh the separate Order 
entered this date, It Is ORDERED, AD­
JUDGED nnd D EC R EED  thnt the provi­
sions of the Code of Alnhnmn, Sections 17- 
22A-3, 17-22A-6 nnd 17-22A-6 nre hereby 
declared unconstitutional ns applied to any 
person whose major purpose Is not to en­
gage in election activity, The defendants 
nre hereby enjoined from enforcing these 
provisions against the plaintiff Christinn 
Coalition of Alabama, Inc. as long as ils 
major purpose is not lo engnge in election 
activity. All other claims assorted by the 
plaintiffs nre dism issed with prejudice.

—  (o tlUKUHII huh)

Hrmidy J. WILLIAMSON, Plninliff, 

v.

SI even A. ROTII, individually, Arm ando 
L. Itojns, individually, d/h/n Genesis 
W omen's C enter, P.A., Genesis W om­
en’s C enter, Inc., nnd C itrus Mcmorinl 
H ealth  Fm m dntion, Defendants.

No. 5:UB-CIV-299-OC-l().

Uniled Stales District Court,
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I. IN T R O D U C T IO N

T h e  A la s k a  le g is la tu re  r e fo rm e d  A la s k a 's  c a m p a ig n  
f in a n c in g  s ta tu te s  in  19 9 6  b y  e n a c tin g  C h a p te r  [* * 2 J  48  
S L A  1 9 9 6  ( th e  A c t) , a lso  k n o w n  a s  S e n a te  B ill  (S B )  191. 
n l  T h e  A la s k a  C iv il  L ib e r t ie s  U n io n  (A k C L U )  su e d  th e  
S ta te  o f  A la s k a ,  s e e k in g  a  ju d g m e n t  d e c la r in g  th a t p a r ts  
o f  th e  A c t  v io la te d  r ig h ts  o f  fre e  sp e e c h  a n d  a s s o c ia t io n  
b y  re s t r ic t in g  c a m p a ig n  c o n tr ib u t io n s  a n d  e x p e n d itu re s  
fo r  s ta te  a n d  lo c a l e le c t io n s ,  A c c e p t in g  A k C L U 's  
a rg u m e n ts ,  th e  s u p e r io r  c o u r t  h e ld  th a t  S B  191 w as  
u n c o n s titu t io n a l .  B e c a u se  w e  h o ld  th a t  th e  S ta te  h a d  a 
le g it im a te  in te re s t  in p r e v e n t in g  c o r ru p t io n  o r  th e  
a p p e a ra n c e  o f  c o r ru p t io n  in  s ta te  e le c t io n  c a m p a ig n s  a n d  
th a t  m o s t  o f  th e  c h a l le n g e d  p ro v is io n s  w e re  n a r ro w ly  
ta i lo re d  to  a c h ie v e  th a t  in te re s t ,  w e  h o ld  th a t  th e  
c h a l le n g e d  p ro v is io n s ,  w ith  l im ite d  e x c e p tio n s  d is c u s se d  
b e lo w , d o  n o t  o f f e n d  r ig h ts  o f  s p e e c h  a n d  a s so c ia tio n . 
R e a d in g  th e  b a n s  o n  n o n - g r o u p  e n ti t ie s ' e x p e n d i tu re s  an d  
c o n tr ib u t io n s  n a r ro w ly , w e  re v e r s e  g e n e ra lly  th e  
ju d g m e n t  d e c la r in g  th e  A c t  u n c o n s t itu t io n a l .  B u t w e  
a f f irm  a s  to  th e  in v a l id ity  o f  th e  p re -e le c t io n  y e a r  a n d  
le g is la tiv e  s e s s io n  c o n tr ib u t io n  b an s .

n l  A l th o u g h  th e  b ill e n a c te d  in to  law  is 
g e n e r a l ly  re fe r re d  to  a s  S B  191 , th e  v e rs io n  o f  th e  
b ill  th e  le g is la tu re  a c tu a l ly  e n a c te d  w a s  H C S  
C S S B  191 (F IN )  a m  H .

1**31

II. F A C T S  A N D  P R O C E E D IN G S

T h e  le g is la tu re 's  c o n c e rn  a b o u t  th e  e f fe c t  o f  u n d u e  
in f lu e n c e  o n  th e  w o rk  o f  g o v e rn m e n t  - -  f irs t  |* 6 0 I |  
e x p re s s e d  in a  1913  s ta tu te  r e q u ir in g  lo b b y is ts  to  re g is te r  
n2  — h a s  r e a c h e d  c o m p re h e n s iv e  s c o p e  in th e  last
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q u a r te r -c e n tu ry .  In  197 4  th e  A la sk a  le g is la tu re  e n a c te d  
s ta tu te s  r e g u la t in g  s ta te  e le c t io n  c a m p a ig n s .  In d iv id u a ls  
w e re  p ro h ib ite d  f ro m  c o n tr ib u t in g  m o re  th a n  S 1 ,000 
a n n u a lly  to  a  c a n d id a te  o th e r  th a n  th e m s e lv e s .  n3  N o  
c a sh  c o n tr ib u t io n  e x c e e d in g  S 100 c o u ld  b e  m a d e  to  a  
c a n d id a te ,  n 4  a r d  n o  e x p e n d i tu re  p ro m o tin g  a  c a n d id a te  
e x c e e d in g  S 100  c o u ld  b e  m a d e  u n le s s  a  w r i t te n  re c e ip t  
w a s  f ile d  w ith  th e  s ta te 's  e le c t io n  c o m m is s io n . n5  
C a n d id a te s ' to ta l  e x p e n d i tu re s  in  c a m p a ig n s  fo r  v a r io u s  
o f f ic e s  w e re  l im ite d  b y  fo rm u la s  r e la t in g  to  th e  o ff ic e  
so u g h t a n d  th e  p o p u la t io n  o f  th e  c o n s t i tu e n c y  a re a , an d , 
fo r  h o u se  a n d  s e n a te  s e a ts , th e  n u m b e r  o f  s e a ts  in  th e  
d is tr ic t ,  a lth o u g h  th e  le g is la tu re  la te r  r e p e a le d  th is  
p ro v is io n . n 6  In  1975  th e  le g is la tu re  e x p a n d e d  th e  S
1 ,0 0 0  a n n u a l c a n d id a te  c o n tr ib u t io n  l im it  to  c o v e r  
g ro u p s ,  p o l it ic a l  c o m m itte e s ,  b u s in e s s e s ,  c o rp o ra t io n s ,  
a n d  la b o r  u n io n s . n 7

n 2  S e e  ch . 4 3  § 1, S L A  1 9 1 3 . [* * 4 ]

n3  S e e  ch . 7 6  § 1, S L A  1974  (c u rre n t
v e rs io n  a t A S  1 5 .1 3 .0 7 0 (a )) .

n 4  S e e  ch . 7 6  § 1, S L A  197 4  ( c u rre n t
v e rs io n  a t  A S  1 5 .1 3 .0 7 0 (b )) .

n 5  S e e  ch . 7 6  § 1, S L A  197 4  (c u rre n t
v e rs io n  a t  A S  1 5 .1 3 .0 7 0 (c )) ,  T h e  1974  e n a c tm e n t 
d id  n o t  d is t in g u is h  b e tw e e n  c o o rd in a te d  a n d  
in d e p e n d e n t  " e x p e n d itu re s ."

n 6  S e e  fo rm e r  A S  1 5 .1 3 .0 7 0 (0 ,  r e p e a le d  by  
ch . 85  § 4 5 , S L A  1986 .

n 7  S e e  ch . 189 § 2 0 , S L A  1975  (c u rre n t  
v e rs io n  a t A S  1 5 .1 3 .0 7 0 (a )) .

In  199 6  th e  A la sk a  le g is la tu re  c o m p re h e n s iv e ly  
r e fo rm e d  A la s k a 's  c a m p a ig n  f in a n c in g  la w s  b y  e n a c tin g  
S B  191. It p a s s e d  th e  b ill  n o t  lo n g  b e fo re  v o te r s  w e re  to  
v o te  o n  an  in it ia t iv e  to  re fo rm  c a m p a ig n  f in a n c e .  T h e  
S ta te  a s s e r ts  h e re , a s  it d id  b e lo w , th a t  S B  191 w a s  a  
r e sp o n se  to  th e  in it ia t iv e  a n d  to  p u b lic  c o n c e rn s  a b o u t  
a c tu a l a n d  a p p a re n t  c o r ru p tio n  in  A la s k a  p o lit ic s .  T h e  
A c t re c i te d  th e s e  le g is la tiv e  f in d in g s :

(3 )  o rg a n iz e d  s p e c ia l  in te re s ts  a re  re s p o n s ib le  fo r  ra is in g  
a  s ig n if ic a n t  p o r t io n  o f  a ll  e le c t io n  c a m p a ig n  fu n d s  a n d  
m a y  th e re b y  g a in  a n  u n d u e  in f lu e n c e  o v e r  e le c t io n  
c a m p a ig n s  a n d  e le c te d  o f f ic ia ls ,  p a r t ic u la r ly  [* * 5 | 
in c u m b e n ts  ...

(5 )  b e c a u se , u n d e r  e x is t in g  la w s , c a n d id a te s  a re  
c o m p le te ly  fre e  to  c o n v e r t  c a m p a ig n  f iin d s  to  p e rso n a l

in c o m e , th e re  is g re a t  p o te n t ia l  fo r  b r ib e ry  a n d  p o lit ic a l  
c o r ru p t io n . n 8

n 8  C h . 4 8  § l . S L A  19 9 6 .

T h e  A c t  a ls o  e x p r e s s e d  th e  fo l lo w in g  p u rp o s e :  " I t  is 
th e  p u rp o s e  o f  th is  A c t  to  s u b s ta n t ia l ly  re v is e  A la s k a 's  
e le c t io n  c a m p a ig n  f in a n c e  la w s  in o r d e r  to  r e s to re  th e  
p u b l ic 's  t ru s t  in  th e  e le c to ra l  p r o c e s s  a n d  to  fo s te r  g o o d  
g o v e rn m e n t."  n 9

n 9  Id .

S e n a te  B ill  1 9 1 , w h i le  le s s  r e s t r ic t iv e  in s o m e  a re a s ,  
w a s  m o re  c o m p r e h e n s iv e  in  s c o p e  th a n  th e  in it ia t iv e  it 
s o u g h t  to  s u p p la n t.  U n l ik e  th e  in i t ia t iv e ,  S B  191 in c lu d e d  
n o t  o n ly  c o n tr ib u t io n  l im its  a n d  p ro h ib it io n s ,  a n d  
e x p e n d i tu re  p r o h ib it io n s ,  b u t  t im e  re s tr ic tio n s ,  
r e s tr ic t io n s  o n  th e  u s e  o f  c a m p a ig n  a s se ts ,  r e s t r ic t io n s  o n  
th e  u s e  o f  g a m in g  p ro c e e d s ,  e x e m p tio n s  1* * 6 ] f ro m  
r e p o r t in g  re q u ir e m e n ts ,  c a m p a ig n  le n d in g  re s tr ic tio n s ,  
a n d  s ta n d a rd s  o f  c r im in a l  c o n d u c t .  n lO

n lO  S e e  c h . 4 8  § § 2 , 5 -7 , 1 1 -1 2 , 19, 2 5 , 
S L A  19 9 6 .

S e n a te  B i ll  191 b e c a m e  e f fe c t iv e  J a n u a ry  1, 1997 .
n i l

n i l  S e e  c h . 4 8  § 3 5 , S L A  19 9 6 .

A k C L U  s u e d  th e  S ta te  in J u ly  1 9 9 7 . It c o m p la in e d  
th a t  th e  A c t  v io la te d  b o th  th e  F ir s t  A m e n d m e n t  to  th e  
U n ite d  S ta te s  C o n s t i tu t io n ,  a s  a p p lie d  to  th e  s ta te s  
th ro u g h  th e  F o u r te e n th  A m e n d m e n t ,  a n d  a r t ic le  I , s e c tio n  
5 o f  th e  A la s k a  C o n s t i tu t io n .  It s o u g h t  d e c la ra to ry  a n d  
in ju n c tiv e  r e l i e f  sp e c if ic  a lly  c h a l le n g in g  th e  v a lid i ty  o f  
th e  A c t 's  p r o v is io n s  c o n ta in in g  (1 )  l im its  o n  c a m p a ig n  
c o n tr ib u t io n s ;  ( 2 ) b a n s  o n  c e r ta in  ty p e s  o f  c a m p a ig n  
c o n tr ib u t io n s ;  (3 )  r e s t r ic t io n s  o n  th e  t im in g  o f  
c o n tr ib u t io n s ;  (4 )  r e s t r ic t io n s ,  w h ic h  A k C L U  
c h a ra c te r iz e d  a s  e x p e n d i tu re  l im ita t io n s ,  o n  c a m p a ig n  
fu n d s  c a r ry - fo rw a rd s  [* * 7 | a n d  in te r -c a n d id a te  
c o n tr ib u t io n s ;  a n d  |* 6 0 2 ]  (5 )  b a n s  o n  in d e p e n d e n t
e x p e n d i tu re s  b y  c e r ta in  o rg a n iz a t io n s .

A k C L U  m o v e d  fo r  c o m p le te  s u m m a ry  ju d g m e n t ,  
r e ly in g  h e a v i ly  o n  th e  U n i te d  S ta te s  S u p re m e  C o u r t 's
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o p in io n  in  B u c k le y  v. V a le o , w h ic h  r e q u ir e s  a  th re a t  o f  
c o rru p tio n  o r  th e  a p p e a ra n c e  o f  c o r ru p tio n  lo  ju s t i f y  
re g u la tio n  o f  c a m p a ig n  s p e e c h . n l 2  A k C L U  su b m itte d  
n o  fa c tu a l e v id e n c e . T h e  S ta te  o p p o s e d  A k C L U 's  m o tio n , 
c ro s s -m o v e d  fo r  s u m m a ry  ju d g m e n t ,  a n d  su b m itte d  m o re  
th a n  1 8 0 0  p a g e s  o f  d o c u m e n ts .  T h e  d o c u m e n ts  in c lu d e d : 
in d e p e n d e n t  s tu d ie s ;  a  s tu d y  c o m m is s io n e d  b y  th e  s ta te  
s e n a te ;  f i f te e n  a f f id a v its ,  in c lu d in g  a f f id a v its  fro m  
fo rm e r  G o v e rn o rs  S te v e  C o w p e r ,  J a y  H a m m o n d , a n d  
W a lte r  H ic k e l ,  a n d  fo rm e r  h o u s e  m e m b e r  D a v id  
F in k e ls te in ;  n e w s  c lip p in g s ;  A la sk a  P u b lic  O ff ic e s  
C o m m iss io n  ( A P O C )  re p o r ts ;  a n d  c a m p a ig n  d is c lo s u re  
re c o rd s . A k C L U 's  r e p ly  a tta c h e d  th e  a f f id a v it  o f  an  
a d v e r t is in g  f irm  a c c o u n t  m a n a g e r .  A k C L U  la te r  
su b m itte d  tw o  a d d it io n a l  a f f id a v its  in  s u p p o r t  o f  its 
m o tio n  fo r  p re l im in a ry  in ju n c tio n .

n l 2  S e e  Buckley  v. Valeo, 424 U.S. I, 26, 46 
L. Ed. 2 d  659, 96 S. Ct. 612 (1976).

|* * 8 ]

T h e  S ta te 's  e v id e n c e  d is c u s s e d  th e  p ro p o se d  
c a m p a ig n  f in a n c e  in i t ia t iv e  a n d  th e  d r iv e  to  p la c e  it o n  
th e  b a llo t  in 1 9 9 6 . T h e  in it ia t iv e  c o n ta in e d  a  f in d in g , a s  
n o te d  a b o v e , th a t  " o rg a n iz e d  sp e c ia l  in te re s ts  a re  
re s p o n s ib le  fo r  r a is in g  a s ig n if ic a n t  p o r t io n  o f  a ll 
c a m p a ig n  fu n d s , a n d  m a y  th e re b y  g a in  a n  u n d u e  
in f lu e n c e  o v e r  c a m p a ig n s  a n d  e le c te d  o f f ic ia ls , 
p a r tic u la r ly  in c u m b e n ts ."

M ic h a e l F ra n k , c h a i r  o f  C a m p a ig n  F in a n c e  R e fo rm  
N o w !, th e  b a llo t  m e a s u re  o rg a n iz e rs , a f f ie d  th a t o v e r
3 0 ,0 0 0  p e o p le  s ig n e d  th e  p e ti t io n  fo r  th e  b a llo t  in itia tiv e . 
F ra n k  sa id  h e  h e a rd  f re q u e n t  c o m m e n ts  f ro m  c it iz e n s  
w h o  s a ia  th a t  " a f te r  c a n d id a te s  g o t  e le c te d  th e y  'w e n t 
b a d ' o r  'b e c a m e  c o r ru p t ' o r  'g o t  c ro o k e d ' o r  'w e n t  o n  th e  
ta k e ' a n d  b e g a n  a c c e p t in g  c o n tr ib u t io n s  a n d  f a v o rs  fro m  
th e  in te re s ts  th e y  w e re  s u p p o s e d  to  re g u la te ."  F ra n k  
s ta te d  h is  p e r s o n a l  v ie w  th a t th e  e x is tin g  sy s te m  " re e k e d  
o f  c o rru p tio n ."

M ic h e le  K e c k , w h o  a ls o  c o lle c te d  s ig n a tu re s  fo r  th e  
in itia tiv e , a f f ie d  th a t  sh e  g o t  in v o lv e d  b e c a u se  " th e  
d e c is io n s  o f  e le c te d  o f f ic ia ls  a p p e a r  to o  o f te n  to  b e  
l in k e d  to  c a m p a ig n  c o n tr ib u to r s  [ ra th e r]  th a n  to  th e  
m e r i ts  o f  th e  is s u e s ."  S h e  s a id  sh e  c o lle c te d  
a p p ro x im a te ly  5 ,0 0 0  s ig n a tu re s  fo r  th e  in it ia t iv e , |* * 9 | 
a n d  h e r  im p re s s io n  w a s  th a t  o th e rs  w h o  s ig n e d  th e  
p e ti t io n  fe lt  th e  s a m e  w a y  sh e  d id .

D a v id  F in k e ls te in ,  a  fo rm e r  s ta te  h o u se  m e m b e r, 
a f f ie d  th a t  h e  p e r s o n a l ly  h a d  g a th e re d  o v e r  a  th o u s a n d  
s ig n a tu re s  fo r  th e  c a m p a ig n  re fo rm  in it ia t iv e .  "T h e  
c o n s ta n t  re fra in  I h e a rd  fro m  c it iz e n s ,"  h e  s a id , " w a s  th a t  
th e  L e g is la tu re  w a s  o w n e d  b y  s p e c ia l  in te re s ts . T h is

p e r c e p tio n  e x is te d  e v e n  a m o n g  p e o p le  w h o  w o u ld  n o t 
s ig n  th e  in it ia t iv e ,  w h o  w o u ld  o f te n  s ta te  th a t  n o th in g  
w a s  g o in g  to  c h a n g e  th e  c o r ru p t io n  c a u s e d  b y  b ig  
m o n e y ."

T h e  S ta te  a ls o  in tro d u c e d  a  r e p o r t  c o m m is s io n e d  b y  
th e  A la s k a  S ta te  S e n a te  a n d  p ro d u c e d  b y  th e  J o s e p h s o n  
In s t i tu te  in  1 9 9 0 . T h e  re p o r t  d is c u s s e d  th e  o p in io n s  o f  
lo b b y is ts , le g is la to rs ,  a n d  s ta te  p u b l ic  o f f ic ia ls  o n  
le g is la tiv e  e th ic s  in  A la s k a .  T h e  r e s e a rc h e r s  fo u n d  th a t: 
" th e  le v e l o f  t ru s t  a n d  c o n f id e n c e  in th e  in te g r i ty  o f  th e  
le g is la tu re  is  d is tu rb in g ly  lo w " ;  th e  lo w  le v e l o f  t ru s t  is 
a ttr ib u ta b le  a t  le a s t  in  p a r t  to  " c a lc u la te d  e v a s io n s  o f  th e  
p u rp o s e  a n d  s p ir i t  o f  c a m p a ig n  la v 's " ;  a n d  c a lc u la te d  
e v a s io n s  o f  th e  c a m p a ig n  la w s  w e re ,  a c c o r d in g  to  f if ty  
p e rc e n t  o f  le g is la to rs  a n d  s ix ty -e ig h t  p e rc e n t  o f  p u b lic  
o f f ic ia ls ,  a  s e r io u s  p ro b le m  c a l l in g  fo r  g r e a te r  re g u la tio n . 
[ * * 1 0 ]

F o l lo w in g  o ra l a rg u m e n t,  th e  s u p e r io r  c o u r t  g ra n te d  
s u m m a ry  ju d g m e n t  to  A k C L U . T h e  c o u r t  p r im a r i ly  
re lie d  u p o n  B u c k le y , a n d  g a v e  s e v e ra l  re a s o n s  fo r  its 
re su lt:  th e  S ta te  h a d  n o t  in tro d u c e d  e v id e n c e  o f  " re a l 
h a rm " ;  S B  1 9 1 's  c o n tr ib u t io n  l im its  a re  im p e rm is s ib ly  
" d if fe re n t  in  k in d "  fro m  th e  B u c k le y  l im its ;  a n d  " le v e lin g  
th e  p la y in g  f ie ld "  is  a n  in a d e q u a te  ju s t i f ic a t io n  fo r  
r e s t r ic t in g  c a m p a i ,  n c o n tr ib u t io n s .  C o n c lu d in g  th a t th e  
v a lid  a n d  in v a lid  p r o v is io n s  w e re  " so  in e x tr ic a b ly  
in te r tw in e d "  th a t  th e  v a lid  p r o v is io n s  c o u ld  n o t  b e  
s e v e re d  a n d  p re s e rv e d ,  th e  c o u r t  in v a l id a te d  th e  e n ti re  
A c t, in c lu d in g  th o s e  p r o v is io n s  A k C L U  d id  n o t  
e x p lic i t ly  c h a l le n g e ,  a s  u n c o n s t i tu t io n a l  u n d e r  th e  F irs t  
A m e n d m e n t.

T h e  S ta te  a p p e a ls .

|* 6 0 3 ]  III. D IS C U S S IO N

A . S ta n d a rd  o f  R e v ie w

W e  r e v ie w  g ra n ts  o f  s u m m a r y  ju d g m e n t  d e  n o v o , 
n  13 T o  o b ta in  s u m m a ry  ju d g m e n t ,  th e  m o v in g  p a r ty  
m u s t  p ro v e  th e  a b s e n c e  o f  g e n u in e  fa c tu a l  d is p u te s  a n d  
its e n ti t le m e n t  to  j u d g m e n t .  n l 4

I f  th e  m o v a n t  m a k e s  a  p r im a  f a c ie  s h o w in g  th a t  h e  o r  sh e  
is e n ti t le d  to  j u d g m e n t  o n  th e  e s ta b l is h e d  fa c ts  a s  a  
m a t te r  o f  law , th e  o p p o s in g  p a r ty  m u s t  d e m o n s tra te  th a t 
a  g e n u in e  is su e  o f  fa c t  e x is ts  to  b e  l i t ig a te d  b y  s h o w in g  
|* * 1 1 ] th a t  i t  c a n  p ro d u c e  a d m is s ib le  e v id e n c e  
re a s o n a b ly  te n d in g  to  d is p u te  th e  m o v a n t 's  e v id e n c e , n 15

n ! 3  S e e  Nielson  v. Benton, 903 P.2 d  1049, 
1052 (Alaska 1995).
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n l 4  S e e  Alaska Travel Specialists, Inc. v. 
First Nat'I Bank ofAnchorage, 919 P .2d 759. 762 
(Alaska 1996).

n  15 French  v. Jadon, Inc., 911 P.2 d  20, 23 
(Alaska 1996).

W h en  a  c o u r t  g ra n ts  s u m m a ry  ju d g m e n t  w i th o u t  
s ta tin g  its r e a s o n s ,  w e  p re s u m e  th a t th e  c o u r t  ru le d  in  th e  
m o v a n t 's  fa v o r  o n  a ll th e  g ro u n d s  s ta te d . n l 6  A ll 
r e a so n a b le  in fe re n c e s  o f  fa c t  m u s t  b e  d ra w n  a g a in s t  th e  
m o v in g  p a r ty  a n d  in  f a v o r  o f  th e  n o n m o v in g  p a r ty .  n ! 7

n l 6  S e e  State  v. Appleton & Cox o f  Cal., 
Inc., 703 P.2 d  413, 414 (Alaska 1985).

n  17 S e e  Ross v. City o f  Sand  Point, 952 P.2 d  
274, 276 (Alaska 1998).

T h is  c a s e  r a is e s  c o n s t itu t io n a l  is su e s . I s s u e s  o f  
c o n s t itu t io n a l  in te rp re ta t io n  [* * 1 2 ] a r e  q u e s t io n s  o f  law  
w h ic h  w e  r e v ie w  d e  n o v o . n ! 8

n l 8  S e e  Revelle v. Mars ton, 898 P.2d  917, 
925 n. 13 (Alaska 1995).

B . H is to ry  o f  C a m p a ig n  F in a n c e  L it ig a t io n

1. B u c k le y  v. V a le o

B u c k le y  v. V a le o  is  th e  w e l ls p r in g  o f  m o d e m  
c a m p a ig n  f in a n c e  ju r is p r u d e n c e .  T h e  S u p re m e  C o u r t  
th e re  r e v ie w e d  c o n tr ib u t io n  a n d  e x p e n d i tu re  l im its  
c o n ta in e d  in  th e  1 9 7 4  a m e n d m e n ts  to  th e  F e d e ra l  
E le c t io n  C a m p a ig n  A c t  o f  19 7 1 . n  19 It c o n c lu d e d  th a t  a ll 
c a m p a ig n  f in a n c e  r e s t r ic t io n s  im p in g e  o n  p u b l ic  d e b a te  
a n d  th e re fo re  im p l ic a te  th e  F irs t  A m e n d m e n t .  n 2 0  
" C o n tr ib u tio n  a n d  e x p e n d i tu re  l im ita t io n s  im p o s e  d ire c t  
q u a n ti ty  r e s t r ic t io n s  o n  p o lit ic a l  c o m m u n ic a t io n  a n d  
a s so c ia t io n  b y  p e r s o n s ,  g ro u p s ,  c a n d id a te s ,  a n d  p o l it ic a l  
p a r t i e s ...."  n21

n l 9  S e e  Buckley, 424 U.S. at 6. 

n 2 0  S e e  id. at 18. 

n21  Id .

A c c o rd in g ly ,  th e  C o u r t  ] * * 1 3 | h e ld  th a t  c a m p a ig n  
f in a n c e  r e fo rm  m e a s u re s  l im itin g  e x p e n d i tu re s  m u s t 
s a t is fy  " th e  e x a c t in g  s c r u t in y  a p p lic a b le  to  l im ita t io n s  o n

c o re  F irs t  A m e n d m e n t  r ig h ts  o f  p o l it ic a l  e x p re s s io n ."  
n 2 2  C o n c e rn in g  c o n tr ib u t io n  l im its , th e  C o u r t  e x p la in e d  
th a t  " e v e n  a  's ig n if ic a n t  in te r f e re n c e  w ith  p ro te c te d  r ig h ts  
. .. ' m a y  b e  s u s ta in e d  i f  th e  S ta te  d e m o n s tr a te s  a 
s u f f ic ie n t ly  im p o r ta n t  in te r e s t  a n d  e m p lo y s  m e a n s  
c lo s e ly  d ra w n  to  a v o id  u n n e c e s s a ry  a b r id g m e n t  o f  
a s s o c ia t io n a l  f re e d o m s ."  n 2 3  T h e  C o u r t  la te r  e x p la in e d  
th a t  to  b e  c o n s t i tu t io n a l ,  a  p r o v is io n  b u rd e n in g  th e  
e x e rc is e  o f  p o l i t ic a l  s p e e c h  m u s t  b e  " n a r ro w ly  ta i lo re d  to  
s e rv e  a  c o m p e l l in g  s ta te  in te re s t ."  n 2 4

n 2 2  Id. at 44-45.

n 2 3  Id. at 25  ( q u o t in g  Cousins v. Wigoda, 
419 U.S. 477, 488, 42 L. Ed. 2d  595, 95 S. Cl. 
541 (1975) ( in te rn a l  q u o ta t io n  o m itte d ) ) .

n 2 4  Austin  v. M ichigan Chamber o f  
Commerce, 494 U.S. 652, 657, 108 L. Ed. 2d  652, 
110 S. Ct. 1391 (1990).

B u c k le y  a d d re s s e d  l im its  o n  c o n tr ib u t io n s  a n d  
e x p e n d i tu re s  in  e le c t io n  ra c e s  fo r  f e d e ra l  o f f ic e .  n 2 5  In 
d o in g  so , th e  C o u r t  u p h e ld  th e  c o n tr ib u t io n  lim its  [* * 1 4 ] 
b u t  s t ru c k  d o w n  th e  e x p e n d i tu re  l im its , d ra w in g  a  
d is t in c t io n  th a t  th e  C o u r t  h a s  c o n tin u e d  to  o b se rv e .  n 2 6

n 2 5  S e e  Buckley, 424 U.S. at 12-59.

n 2 6  S e e , e .g . ,  Colorado Republican Fed. 
Campaign Comm, v. Fed. Election Comm'n, 518 
U.S. 604, 618-/9, 135 L. Ed. 2 d  795, 116 S  Ct. 
2309 (1996) ( s t r ik in g  d o w n  l im it  o n  in d e p e n d e n t  
e x p e n d i tu re s  b y  p o l i t ic a l  p a r t ie s ) ;  Federal 
Election Comm'r  v. M assachusetts Citizens fo r  
Life (MCFL), 479 U.S. 238, 263-64, 93 L. Ed. 2d  
539, 107 S. Ct. 6 /6  (1986) ( s t r ik in g  d o w n  
e x p e n d i tu re  l im it) ;  Federal Election Comm'n v. 
N ational Conser\<ative Political Action Comm., 
470 U.S. 480, 500-501, 84 L. E d  2d  455, 105 S. 
Ct. 1459 (1985) ( s t r ik in g  d o w n  lim it o n  p o lit ic a l  
c o m m itte e  e x p e n d i tu re s ) ;  Californio Med. Ass'n 
v. Federal Election Comm'n, 453 U.S. 182, 198- 
201, 69 L. Ed. 2 d  567, 101 S. Ct. 2712 (1981) 
( a l lo w in g  l im its  o n  c o n tr ib u t io n s  to  p o lit ic a l  
c o m m itte e s ) .

|* 6 0 4 ]  T h e  c h a l le n g e d  e x p e n d i tu re  l im its ,  th e  
C o u r t  r e a s o n e d ,  w e re  in v a lid  b e c a u s e  th e y  d ir e c tly  an d  
s u b s ta n t ia l ly  l im ite d  th e  q u a n ti ty  o f  p o lit ic a l  s p e e c h . n 2 7  
T h e  1 9 7 4  a m e n d m e n ts  l im ite d  in d iv id u a l  a n d  g ro u p  
e x p e n d i tu re s  to  $  1 ,0 0 0  p e r  e le c t io n  fo r  ]* * 1 5 ]  c le a r ly


