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Statehood Entitlement - Submerged Lands

Alaska became a state in 1959 and under the Equal Footing Doctrine and the Submerged Lands Act
inherited title to almost 60+ million acres of submerged lands. Unfortunately, since statehood, only
thirteen (13) rivers have been determined to be navigable by the federal courts. Considering the fact
that Alaska contains 22,000+ potentially navigable rivers and well over 1,000,000 lakes that could
gualify as navigable, it could take several life-times and billions of litigation dollars before Alaska
realizes its entitlement, if at all. In addition, the passage of time weakens the state’s ability to provide
the factual determinations necessary to prove in a federal court that a waterbody was navigable at the

time of statehood.

Issues of State Ownership of Submerged Lands

Alaska faces two types of legal hurdles in establishing its entitlement to submerged lands. Its most
critical problem is how to establish, in an efficient and timely manner, that the state’s rivers and lakes
are navigable. Alaska’s second hurdle is to establish that the United ~ ates did not defeat the state’s
title to submerged lands within the federal reservations. The state’s aaempts to resolve these issues are
thwarted by the extremely narrow interpretation the United States gives to the Quiet Title Act and by

the lack of a non-judicial process to determine title.
The Basis of the State’s Claim of Title to Submerged Lands

Alaska owns the submerged lands underlying navigable waters and marine waters seaward three miles
by virtue of the equal footing doctrine and the Submerged Lands Act of 1953. The equal footing
doctrine dictates that new states enter the Union with all of the powers of sovereignty and jurisdiction
that pertain to the original states. When a state enters the Union, it takes title to the lands underlying
navigable waters and between mean high and mean low tide as a matter of constitutional right, subject
only to the paramount federal power to control the waters for navigation in interstate and foreign
commerce. The Submerged Lands Act conveys lands under marine waters and also includes lands
underlying inland navigable waters to confirm their automatic passage under the equal footing

doctrine.

For purposes of title to submerged lands, waters are navigable when they are used or susceptible of
being used in their natural and ordinary condition as highways for commerce over which trade and
travel may be conducted. Unfortunately, only a handful ofwaterways have been adjudged navigable



since Alaska’s statehood, because of the unwillingness of the United States to settle navigability issues
outside litigation, and because of the jurisdictional difficulties of litigation navigability against the

United States.

Despite the equal footing doctrine and the Submerged Lands Act, the United States claims title to most
or all of the state’s submerged lands within the 25% of Alaska that the federal government had

reserved before statehood. This issue is governed by Utah Division ofLands v. United States, 482 U.S.
193 (1987). Commonly referred to as the “Utah Lake” case. InUtah Lake, the court held that in order
to establish that it retained title to submerged land within a reservation, the United States must

establish (1) that Congress clearly intended to include submerged lands in the withdrawal, and (2) that
Congress affirmatively intended to defeat the future state’s title to submerged lands. In Utah Lake, the
court found that the United States did not establish congress’ intent to include the lake bed in the
reservation, despite the fact that the purpose of the reservation was to preserve the lake for a reservoir.

Navigable Waters Jurisdictional Issues

Some federal agencies have issued regulations governing activities on navigable waters flowing
through federal lands. The extent of their authority to do so is unclear. In some instances the agency
may have Commerce Clause authority (e.g. promulgating regulations to implement environmental
laws) but the more difficult question is the scope of an agency’s authority whose mandates are not
directly related to water, but are tied to land management, such as the National Forest Service,
National Park Service, National Fish and Wildlife Service and Bureau of Land Management, The
Court of Appeals for the Eighth Circuit has held that some agencies may regulate non-public lands
under the Property Clause if the activities could negatively affect the purpose of the federal
reservation. In Alaska, the more common scenario is an agency restricting public access on navigable
waters within a reservation, such as requiring restrictive permits to conduct commercial activities on a

waterway.
Navigability Criteria Conflicts

Where title to submerged lands is at stake, the dispositive issue is usually the navigability of the waters
that overlie them. The United States Bureau of Land Management (BLM) makes navigability
determinations infrequently, only for lakes less than 50 acres arid rivers less than three chains (198
feet) wide, and only when it is conveying the adjacent uplands. When waterways are larger than these
measurements BLM conveys the adjacent and non-submerged land without navigability
determinations. Even when BLM finds a smaller waterway non-navigable, however, it maintains that
the determination is relevant only to the amount of acreage it is conveying and does not reflect a

federal position on title.

The greatest hurdle to overcome in the State’s efforts to identify and manage navigable waters has
been the long-standing differences of opinion between the State of Alaska and the United States
regarding the application of the test for determining title navigability. Navigability is a question of
fact, not a simple legal formula. Variations in waterbody use that result from different physical
characteristics and transportation methods and needs must be taken into account. There are many legal
precedents for determining navigability in other states based upon the particular facts presented in

those cases.



The physical characteristics and uses of a waterbody used by the State for asserting navigability
“criteria”, are based upon legal principles that have been established by the federal courts. These
criteria are applied to rivers, lakes, and streams throughout the State and take into account Alaska’s
geography, economy, customary modes of water-based transportation, and the particular physical

characteristics of the waterbody under consideration.

To resolve these navigability criteria disputes, the State has actively pursued a limited number of court
cases challenging particular findings of non-navigability by the federal government. Some of the

i mportant cases are:

Gulkana River. In this case, both in the U.S. District Court and on appeal to the U.S. Court of
Appeals, the federal courts rejected the federal government’s restrictive interpretation of the
phrase “highway of commerce” in the title navigability test, fhe federal district court stated
that to demonstrate navigability, it is only necessary to show that the waterbody is physically
capable of “the most basic form of commercial use: the transportation of people or goods.”
Because the Gulkana River can be used for the transportation of people or goods, the Gulkana
River was found navigable. The court of appeals found that the modem use of the Gulkana
River for guided hunting, fishing, and sightseeing trips is a commercial use and, since the
physical characteristics of the river have not significantly changed since 1959, provides
conclusive evidence that the river was susceptible of commercial use at statehood. The court
also found that modem inflatable rafts can be used to establish navigability. In 1990, the U.S.
Supreme Court denied the request to review and overturn the decision and, thus, the Gulkana
River precedent is now binding on all future navigability determinations in Alaska.

Kandik and Nation Rivers. In this administrative appeal, the State and Doyon Limited
successfully established that the use or susceptibility of use of a river or stream by an 18-24
foot wooden riverboat capable of carrying at least 1,000 pounds of gear or supplies is sufficient
to establish navigability. Based upon the use of these types of boats for the transportation of
goods and supplies by trappers, as well as extensive historic and contemporary canoe use, the

agency Board found the Kandik and Nation rivers navigable.

Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake. In this federal
district court case, the Alagnak River, Nonvianuk Pdver, Kukaklek Lake and Nonvianuk Lake
were all found navigable. Their primary transportation use is for commercially guided hunting,
fishing, and sightseeing and for government research and management. They also serve as a
means of access for local residents to their homes and to the surrounding areas for subsistence

hunting and fishing.
Difficulties Quieting Title to Submerged Lands

The State must file a Quiet Title Action in federal court to definitively resolve a dispute with the
federal government regarding ownership of a navigable water body. The federal government has made
it very difficult to quiet title. The Quiet Title Act provides that the United States may be named as a
party defendant in a civil action “to adjudicate a disputed title to real property in which the United
States claims an interest.” 28 U.S. C. § 2409a(a). The United States has adopted a very narrow view



ofthe term “claims and interest,” asserting that the federal court has no jurisdiction to hear quiet title
actions against it unless the federal government actively and expressly asserts an interest in the lands.
In the context of the submerged lands, this will occur only in rare circumstances.

While the Ninth Circuit Court of Appeals has decided that a federal non-navigability decision is a
sufficient federal claim of interest to give the court jurisdiction under the Quiet Title Act, for these few
waterways the State still may be unable to get ajudgment, for the following reason. The State receives
notice of a non-navigability determination when BLM issues a conveyance decision. Both because the
State must give 180 days notice under the Quiet Title Act before filing a complaint, and because a
preliminary injunction to prevent the conveyance is unavailable under the Quiet Title Act, the United
States will likely convey the lands to a third party before the State can do anything to prevent it, and
the State could arguably lose its cause of action against the United States.

Therefore, the State rarely has a viable cause of action to quiet title to submerged lands. The United
States is in virtually the same position it was before the Quiet Title Act was passed: it controls when
and how a court resolves title disputes. The exception to this general rule will be title disputes based
on the issue of whether the United States defeated the State’s right to submerged lands before
statehood, where the United States has expressly taken a position.

The final legal determination of whether a water-body is navigable is a complex process requiring
factual determinations that a waterway had been effectively used for commerce prior to statehood. In
the States’ litigation to quiet title to the Black, Kandik, and Nation Rivers in northeast Alaska, a panel

for the Ninth Circuit Court of Appeals noted in January, 2000:

“There is also a serious policy concern in favor of allowing resolution of disputes based on the
United States’ inchoate claim to everything in Alaska but what it has disclaimed. Eventually,

all the witnesses will be dead, reducing the reliability of litigation. Someone who used one of
these rivers in 1959 at age 20 is now 60. The population in the area was so sparse at all
relevant times - probably no more than a couple of hundred people who might have used the
three rivers during the relevant time, most too young to have relevant knowledge or too old to
have survived the forty years since statehood - that a few deaths by old age can remove most or
all the knowledgeable witnesses. Also, a state entitled as of 1959 to all the incidents of
ownership in its rivers, yet still deprived of clear title forty years later, is effectively Deprived of

what it is entitled to under the equal footing doctrine.”

In addition, the process has become incomprehensibly complicated and expensive. A case in point is
the quiet title action by the State to resolve submerged lands ownership under the Black, Kandik and
Nation rivers in northeast Alaska. These three rivers clearly meet the criteria established by the federal
courts for determining navigability in Alaska. Despite the fact that no one contested the State’s claim
that these three rivers met the federal courts criteria for determining navigability, this case took nine
years and upwards of a million of state and federal dollars to litigate, eventually resulting in the State
winning two of the three cases and achieving no solution on the third.



Solutions Throueh Federal Legislation

A. Changes to the Quiet Title Act. The precise issue in dispute between the state and the United
States is what should require the United States to *“claim an interest” so as to trigger jurisdiction
under the Quiet Title Act. A provision in the Quiet Title Act that defines this phrase broadly
enough to permit the state to quiet title to its submerged lands would resolve the issue. This
would require a definition that makes the existence of a legal cloud on title sufficient to
constitute a federal claim of interest, so that the United States’ refusal to take a position as to
navigability for title purposes of waters on “ederal lands would give the state a cause of action

in federal court.

B. Joint State/Federal Navigable Waters Commission. In 1971, Congress and the State of
Alaska respectively created a Joint Federal/State Land Use Planning Commission for Alaska to
assist in the massive land-use planning process following passage of the Alaska Native Claims
Settlement Act. State legislation (SB 219 and HB 266) have been introduced by Senate
President Halford in the Senate and House Speaker Brian Porter in the House to create a similar
State/Federal Commission for the purpose of expediting navigability determinations and
providing recommendations for ways to improve the process of making water use and
navigability decisions in Alaska. Specific recommendations of the Commission concerning
navigability or non-navigability are required to be ratified by Congress and the State

Legislature.

I
Examples of Navigability Complexities & Additional Information

Appendix A is a copy of the State of Alaska’s August 27, 1992 notice to Secretary of the Interior,
Manuel Lujan, Jr. of its intent to quiet title to submerged lands described under 194 specific water-
bodies in Alaska. Similarly, Appendix B contains a copy of the official notice to Secretary of the
Interior Bruce Babbitt of the State’s intent to quiet title to submerged lands described under an

additional 9 water-bodies.

Most of the water-bodies listed in Appendix A and Appendix B have been recognized by the Bureau of
Land Management as being navigable for land conveyance purposes but have maintained that this
assertion is not for title purposes. Clearly, some relief by the Courts or Congress is necessary if the

state is ever to receive its statehood entitlement.

Appendix C contains a copy of Senate Bill No. 219 introduced by Senate President Rick Plalford on
May 2, 2001. House Bill No. 266 introduced by House Speaker Brian Porter is i ’entical.
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FAX: 2907 *63-6205

Manuel Lujan, Jr., Secretary
Department of the Interior
1849 C Street NW
Washington, D.C. 20240

Dear Mr. Lujan:

The State of Alaska intends to file real property quiet title
actions as to the submerged lands described on the list attached as
appendix A, and is providing you this notice pursuant to 28 U.S'.C.
8§2409a(m). Title to these lands passed to Alaska at statehood
based on the equal footing doctrine, the Submerged Land Act of May
22, 1953, P.L. 83-31, 67 Stat. 29, 43 U.S.C. 881301 et seg., and
the Alaska Statehood Act of July 7, 1958, P.L. 85-508, 72 Stat.
339, 48 U.S.C. note preceding 8§21.

Sincerely,

CHARLES E. COLE
ATTORNEY GENERAL

By. C ftaM vx.

/Joanne M Grace

/| Assistant Attorney General
JMG/sh
Attachment *

cc: J. T. Tangen, Regional Solicitor, Department of Interior
Edward F. Spang, State Director, Bureau of Land Management
Niles Cesar, Area Director, Bureau of Indian Affairs
Walter Stieglitz, Regional Director, Fish and Wildlife Service
John Morehead, Regional Director, National Park Service

QX/IC



2/19/01 15:01 FAX 907 267 2472 ANCHORAGE PAYROLL-CF ©006

Appendix A to letter Of August 27, 1992. \Sn- A

Colville Region

Mcuth of Colville River to Nuka River
ffcurth of Kima River to Chefamak

Northwest Reaicn

Mouth of Agiapuk River to Auericon River
Mcuth of American River to Budd Creek
Mouth of Buckland River to West Fork
Mcuth of Fish River to Qmi.lak Creek

Mouth of Niukluk River to Council

Mcuth of Kobuk River to Louer Kobuk Canyon
Mouth of Xoyuk River to Dime Larr™'-g

Mouth of Klizitrin River to Naxapaga River
Mouth of Naxapaga River to Turner Creek
Mouth of Noatak River to Aniuk River

Mcuth of Selawik River to Kngarak River
Shaktoolik River

Throat River

Ungalik'River

Mouth of Unalakleet River to Tenmile Creek

Knvukuk River Reqi.cn

Mouth of Hogatza River to Hog landing
Mouth of Koyukuk River to Hetties
Mouth of Middle Fork to Wiseman

Upper Yukon Recricn

Mcuth of Bearpaw River to Diamond

Mouth of Beaver Creek to Victoria Creek

Birch Creek

Mouth of Black River to Boundary

Mouth of Chandalar River to North and West Forks
Mcuth of Charley River to Bear Creek

Mouth of Chatanika River to Steese Highway Bridge
Christian River

Mouth of Coleen River to Lake Creek (59 miles)
Mcuth of Crooked Creek to Bridge

Grass River

Mouth of Hess Creek to North and SouthForks
Mouth of Hodzana River to Pitka Fork(79 miles)
Jim lake

Mouth of Kandik River to Boundary

Mouth of Nation River to Boundary
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Mcuth of Porcupine River to Boundary

Ray River

Mcuth of Seventymile River to Barney Creek
Mouth of Sheenjek River to Thluickohnjik Creek
Mcuth of Tatonduk River to Boundary

40 Mile Area

Forty Mile River
Mouth of North Feark Forty Mile River to Kink
Mouth of South Fork Forty Mile River to Mosquito Fork

South Central Region

Mouth of Qmlitna River to Tdkositna River
Mcuth of Kasilok' River to Tustmnena Lake f
Mouth of Kenai River to Kenai lake

Kenai Lake

Knik River

Lake Louise and outlet

Lake Tustunmena

Mouth of Skwerrtna River to Portage Creek
Susitna Lake

Mouth of Susitna River to Indian River
Mouth of Talkeetna River to Chunilna Creek
Mouth of-Tokositna River to Heme lake Outlet
Tyone Lake

Mcuth of Tyone River to Tyore lake

Mouth of Yentna River to confluence of its East and West Forks
Johnson River

Red River

Tanana Region

Mouth of Chena River to North Fork

Mouth of Chisana River to Scottie Creek
Mouth of Goodpasture River to Central Creek
Harding Lake

Healy Lake and outlet

Johnson River

Mouth of Kantishna River tr Lake Minchumina
Lake George and outlet

Lake Mansfield and outlet

Mouth of Nabesna River to Nabesna Mine
Mouth of Nenana River to Healy River

Mouth of Salcha River to Paldo Creek

Mouth of Tanana River to Nabesna and Chisana Rivers
Mouth of Toklanik River to near Came Lake
Mouth of Tetlin River to Tetlin lake

Mouth of Tdlovana River to West Fork

Mouth of Wood River to Fish Creek
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Middle Yukon River

Mcuth of Inncko Fiver to Cripple Creek

Mcuth of Iditarod River to Iditarod

Kncrtol River

Little Melozitha River

Melozitna River

Mouth of Ncwitna River and Sulstna Rivers to Tamarack Creek
Tozitna River

Touer Yukon Region

Anvik River
Bonasila River
Kotlik River
Nulato River
Pastolik River

Kuskokwim River Rerricn

Mouth of Aniak River to Salmon River

Mcuth of Big River to Otter Creek

Mouth of aiukowan River to Gemuk River

Crooked Creek

Mcuth of Ehst Fork Kuskokwim River to Slew Fork and Tonzona River
Mcuth of Gemuk River to Beaver Creek

Mouth of George River to Julian Creek

Mouth of Hblitna River to Chukcwan River

Hoholitna River

Mouth of Johnson River from Muxd Creek Portage to Crooked Creek
Mouth of Johnson River to Nunapitchuk and Atinautluak

Kisaralik River —

Mouth of Kuguklik River to Kipnuk

Kulik lake

Mouth of Kuskokwim River to North Fork

L ittle Tonzona River

Mouth of Middle Fork and Big River to Salmon River
Mouth of Middle Fork Kuskokwim River to Pitka Fork
Mouth of Nixon Fork to its West Fork

Mouth cf North Fork Kuskokwim to Lake MLnchumina Portage
Mouth of South Rirrk Kuskokwim River to Tatina River
Mouth of Stoney River to Lime Village

Mouth of Svdit Fork to Highpower Creek

Mouth of Tokeina River to Fourth of July Creek

Mcuth of TalLbiksok River to Yukon-KUskokwim Portage
Mouth of Tuluksak River to Upper Land

W hitefish Lake and outlet

Bristol Bay Region

Alec River owi'ywvs¥
Aniakchak River
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Black Lake dugvuk-

Mouth of Chignik River to Black Lake oWtyvw
Chikiiitiinuk Lake

Chilikadrotrva River

Quilitna River

Clark River

Mcuth of Copper River to Falls

Dago Creek m

Dog Sahnon River

Eek River

Bgegik River and Becharof lake rkv<u
Gihraltjer Lake and cutlet

Mcuth of Gocdnevs River to Watlamuse Creek
Mcuth of Igushik River to Amanka Lake
llliamna Lake

Mouth of Illiamna River to Forks

Mouth of Kanektok River to Kagati Lake
Kakhonak Lake

Mouth of King Salmon River to olds Creek k.
Mouth of Kvichak. River to Illiamna lake
Lake Aleknagik

Lake Chavekukuili

Lake Clark

Lake Beverly

Lake KULik Mi .

Lake Nerka

lower Pike Lake and outlet uaa'iujk,
Kokwok River n
Koktuli River

Muklung River

Mcuth of Mulchatna River to Summit Crer k
hSouth of Naknek River to Naknek Lake
Negukthlik River

Newhalen River

Nishlik Lake

Mouth of Nushagak River to New Stuyahok
Mcuth of Nuyakuk River to Nuyakuk Lake
Orxgoke River

Osviak River

Quigmy River

Pile River

KUth Lake and outlet U

Mouth of Smelt Creek to Smelt Lake

Mouth of Snake River to Nunavaugaluk Lake
Stuyahok River

Tazmina River

Mouth of Togiak River to Togiak Lake
Tunulk River

Ualik Lake

Mouth of Ugashik River to Lower and Ufper Ugashik Lakes
Upnuk Lake J
Weary River
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Mcxith of Weod River to Lake Aleknagik
Copper River Region

Mcuth of Bering Riverto near Bering lake

Mouth of Chitna Riverto Tana River

Mouth of Copper Riverto Batzulnetas (above Slana)
Crcssvjnd Take

Mouth of Eyak River and Eyak Lake

Mcuth of jdutina River to KLutina Lake

Lone River

Miles lake and outlet

Melchina River

Tasnuna River
Mouth of Tazlina River to Tazlina Lake

Southeast Region

Chilkat River
Chilkoot River
Stikine River

Kodiak Island and Sbelikof Straight Region

Afognak Lake
Mcuth of Afognak River to the remains of the Bridge

Akalura and Red lakes
Mouth of Aniakchak River to Albert Johnson Creek

Karluk Lake
Mouth of Karluk River to Karluk Take
Stata-ride Raglcn

Yukon River
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Bruce Babbitt

Department of the Interior
1849 C Street NWV
Washington, D.C. 20240

Dear Mr. Babbitt:

The State of Alaska intends to file real property quiet title
actions as to the submerged lands described on the [list attached as
appendix A, and is providing you this notice pursuant to 28 U.S.C.
S 24D9a(m). Title to these lands passed to Alaska at statehood
based on the equal footing doctrine, the SubmergedjLand Act of May
22, 1953, P.L. 83-31, 67 Stat. 29, 43 U.S.C. S§ 1301 et seg., and
the Alaska Statehood Act of July 7, 1958, P.L. 85-508, 72 Stat.
339, 48.U.S.C. note preceding 8§21.

Sincerely,

BRUCE M BOTELHO
ATTORNEY GENERAL

nne M Grace
istant Attorney General

Attachment

cc=  Laurie Adams, Regional Solicitor, Department of Interior
Tom Allen, State Director, Bureau of Land Management
Niles Cesar, Area Director, Bureau of Indian IAffairs
David B. Allen, Regional Director, Fish and Wildlife Service
Robert Barbee, Regional Director, National Park Service
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C

APPKNTIIEX A

Copper .River Region
Copper River

Northern Realop
Kuk River

Meade River
Kukpowruk River

Bristol Bay Region
Arolik River
Kane)j:tok River
Kisaralik River
Goodnews River
Togiak River
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SENATE BILL NO. 219
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY SENATOR HALFORD
Introduced: 5/2/01

Referred: Resources, Finance

A BILL
FOR AN ACT ENTITLED

"An Act establishing and relating to the Joint Federal and State Navigable Waters

Commission for Alaska; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section
to read:

STATE POLICY. The legislature determines that the efficient and orderly
development of the state will be better achieved if the state and the federal governments join
together in a carefully coordinated approach to land and water use planning and management.
The legislature recognizes that, although the state is the primary trustee of public trust
resources, it is in the best interest of the citizens if the state and federal governments, as
designated stewards of these resources, cooperate to the maximum extent possible in
determining their uses. The state is particularly blessed with abundcl. water resources that
are invaluable in numerous ways to state residents and all citizens of the United States.

Because of the massive numbers of navigable waterways and bodies of water in the state, the

SB0219A -1- SB 219
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22-1.S0965VA

task of resolving submerged land ownership and navigable water determinations has been
painfully slow, counter-productive from an orderly resource management standpoint, and
costly as the state, private landowners, and the federal government attempt to initiate long-
range planning processes. For this reason, it is determined by the legislature that the State of

Alaska and the United States should cooperate in establishing ajoint commission to proceed

efficiently and effectively to
(1) expedite the process of quieting legitimate title to the state's submerged

lands;
(2) determine, to the extent possible, which bodies of water are navigable or

non-navigable: and

(3) provide recommendations to the state and the federal governments
concerning ways to improve the process of making water use and navigability decisions and
ways to quiet title to the state's submerged lands fairly and expeditiously.

* See. 2. The urcodified law of the State of Alaska is amended by adding a new section to

read:

JOrNT FEDERAL AND STATE NAVIGABLE WATERS COMMISSION FOR
ALASKA, (a) A Joint Federal and State Navigable Waters Commission for Alaska is
established as authorized by federal law.

(b) The governor or the governor's designee and the member appointed by the

f
President of the United States shall serve as co-chairs of the commission. The initial meeting

of the commission shall be called by the co-chairs.

(c) Three state and three federal members of the commission constitute a quorum. All
decisions of the commission shall require concurrence by at least three state and three federal
members of the commission.

(d) A vacancy in the membership of the commission does not affect its powers. The
vacancy shall be filled in the same manner in which the original appointment was made.

(e) Subject to procedures adopted by the commission, the co-chairs, in accordance

with applicable state and federal laws, may
(1) appoint and fix the compensation of the commission staff and personnel as

they consider necessary; and

(2) procure temporary and intermittent services.

SB 219 -2- SB0219A
New Text Underlined [DELETED TEXT BRACKETED]
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* Sec. 3. The uncodified Jaw of the State of Alaska is amended by adding a new section to
read:
SJ fE MEMBERSHIP OF THE COMMISSION, (a) The state membership on the
Joint Federal and State Navigable Waters Commission for Alaska is composed of the
governor or the governor's designee, two members appointed by the governor, one member
appointed by the president of the senate, and one member appointed by the speaker of the
house, all of whom serve at the pleasure of the appointing authority.
(b) At least one member appointed by the governor shall be an Alaska Native.
* See. 4. The uncodified law of the State of Alaska is amended by adding a new section to
read:
COMPENSATION AND PER DIEM, (a) A state member of the Joint Federal and
State Navigable Waters Commission for Alaska who is a state officer or employee serves
without compensation in addition to that received for regular employment. Other state
members of the commission receive compensation as authorized for the Board of Fisheries

under AS 16.05.290.
(b) State members of the commission are entitled to per diem and travelexpenses

17authorized by law for boards and commissions under AS 39.20.1 SO

18
19
20
21
22
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27
28
29
30
31

* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to

read:
DUTIES OF THE COMMISSION. The Joint Federal and State Navigable Waters

Commission for Alaska shall
(1) establish a process for researching navigability determinations that affect

land title:
(2) develop procedures for involving private landowners and the general
public in the navigability determination piucess of the commission;

(3) undertake a process of navigable waters identification under criteria

established in law;
(4) make recommendations to improve coordination and consultation between

the state and federal governments in making water use and navigability decisions and

decisions concerning title to submerged lands.
* Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section to

-3- SB 219
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read:
HEARINGS. The Joint Federal and State Navigable Waters Commission for Alaska

or, on the authorization of the commission, any subcommittee or member of the commission
may, for the purposes of carrying out its duties, hold hearings, take testimony, receive
evidence, print or otherwise reproduce and distribute all or part of commission proceedings
and reports, and sit and act at those times and places as the commission, subcommittee, or

members consider desirable.
* Sec. 7. The uncodified law of the State of Alaska is amended by adding a new section to

read:

INFORMATION FOR THE COMMISSION. Each agency, department, board, or
commission of the state government is authorized to furnish to the Joint Federal and State
Navigable Waters Commission for Alaska, upon request of a co-chair, information the

commission considers necessary to carry out its functions under this Act.
* Sec. 8. The uncodified law of the State of Alaska is amended by adding a new section to

read:

RATIFICATION OF COMMISSION RECOMMENDATIONS. Recommendations
from the commission concerning thp designation of specific waters in the state as being either
navigable or non-navigable are subject to ratification by both federal and state law.

* Sec. 9. The uncodified law of the State of Alaska is amended by adding a new section to
read:

REPORTS, (a) On or before January 31 of each year, the Joint Federal and State
Navigable Waters Commission for Alaska shall submit to the President of the United Stales,
the United States Congress, the governor, and the state legislature a written report describing

its activities during the preceding year.
(b) The commission shall submit its final comprehensive report at least 10 days

before the date the commission is terminated.
* Sec. 10. The uncodified law of the State of Alaska is amended by adding a new section to

read:
TERMINATION OF THE COMMISSION. The Joint Federal and State Navigable
Waters Commission for Alaska is terminated two years after the effective date of this Act.

* Sec. 11. The uncodified law of the State of Alaska is amended by adding a new section to

SB0219A
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read:
REVISOR'S NOTIFICATION. The Attorney General shall notify the revisor of
statutes of the effective date specified in sec. 12 of this Act.
* Sec. 12. This Act takes effect on the date that formation of a Joint Federal and State

Navigable Waters Commission for Alaska is authorized by federal law.

SBO219A -5- SB 219
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Honorable Loren Leman
Alaska State Senate

Hancnbte \](EGreen

Alaska House of Representatives

Stafo Capitol * ‘W,
w*-7un”-Alaski99865-112'~ ..jitja [ S

RKiNsvigj~le Wate» of Alaska

Dear Senator Leman and Representative Green:
VX oo™, °« * .
W careTwitmgtoro8pcii4totiiet«nqiQ««tiorisyo®po89dabo™gtete,'&
navigable waters in your letter cf April-17,1996, The questions are reprinted below -with
the responses. Please do notheritate to contact us if you would like my father®

rafbxmatioiL

Question 1. Backfcrotnid mfbrsastdksa reysrtting tke state’s submerged lands
and navigable waters jurisdictions and ownership authorities and rapmuibfixtiee
that are fawnded us statute and the constitution.

1e&
Answer: There are scvm | general principles of states’ interests in navigable

/fé rr%dr% l;‘ralestatehasnde tolands underyinginland navigable weters andthe

Aluka OWNS tue submerged lands underlying navigable waters and between
mean high and mean low tide within its boundaries by virtue o f the equal footing
doctrine. .tUnder the equal footing doctrine, new states created from federal
territories A€ admitted to the Uninn with *110f the powers of sovereignty' and
jurisdiction that pertain to the original states. Upcn-ihe admission of a state to the
Union, the tide to Hmds underlying navigable waters within die state passed to the

inilrthriropittipeBicf iy CO

{ T ry
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state as a matter of constitutional right, subject only to the paramount federal
power to control the waters for navigation in interstate and foreign commerce.

Alaska owns the submerged lauds from mean low tide seaward three miles
by virtue of the Submerged Lands Act of 1953, 43 U.S.C. §1301”™ made applicable
to Alaska in section 6(m) ofthe Statehood Act This land does not pass under the
equal footing doctrine. The Submerged Lands Act also includes bmds underlying
inland navigable waters and between mean high and low tide, but this was
unnecessary, because states take title to these heads automatically.

Prestatchood reseryatiocs offtderal krdmiyTBrvtrftjtoe ImpflttT mstete’
tifle.
States claims tit- to much ofthe land underlying navigable waterways within the
25% of Alaska that tire federal government had in reserved states at statehood.
This issue is governed by foe Utah Lake case, Utah Division o fStatu Lands v.
United States, 482 U.S. 193 (1987). In Utah Lake foe Courtnoted that when

Congress intends to convey submerged lands in a territory to a private party, of
'noccMrty it must also intend to defeat the ffcture State’s claim to the famd, but when

Congress reserves land to itself it may not also intend to defeat a fomre State's
title to tfacJand. 4&2U.S-..at-202, The Oqurt held tiriat even,assuming that a
reservation could defeat title, the UfotedState* couLjinot show that Congress
intended this result as to Utah Lake. Id. at203. The Courtheld that the United
States would have to overcome foe strong prtsumption against such a conclusion,
tad.establish two points with respect to the withdrawal and"iesovatinn:'(l) that
Congress dearly inlsndod to indude submerged lauds it foe withdrawal, and (2)
that Congress affirmatively intended to defeat tins fixture state's tide to foe
submerged lands. In Utah Lake, the Courtheld that the United States did not
establish that Congress had intended to include foe lake bed in foe reservation,
despite the fact that the purpore of foe reservation was to preserve the lake for a

reservoir.  ............ ooo

The upland.owner holds tide to lands underlying aannswgabk waters to foe
midpoint of.foe waterway.

B. The standardfordetermnmgﬁamnlandvvater.s |Ktv|gah|c

Forpurposes o ftide to submerged lands, waters are navigablc to feet when
they are used or susceptible of being used in their natural arid ordinary condition
as highways for oommeree over winch trade and travdimay be conducted United
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States v. Holt State Bank, 270 U.S. 49, 56 (1926). Because A™wka took tide to all
lands underlying navigable waters at statehood, to establish its title, to® state must
prove that a waterway fell within this definition on January 3, 19.59,

C. The Public TrustDoctrine:

The public trust doctrine holds that title to lands under navigable waters is &
tide held in trust for the people oftoe state, that they May €NJ0Y the navigation o f
toe waters, cany on commerce over them, and have toe liberty of fishing tfterem,

freed from toe obstruction or interference ofprivate patio. i*tnois Central R.R.
Co. v. lllinois, 146 U.S. 387; 452<4892). The Afasfctfiuprtam-eoartariopted ™"

puMicfrt*doctnhd?® emmckted~2if7~7i'cCTtor in CWC'fTshetfePlfig&~v.::
Bunker, 755 P.2d 1115 (Alaska 1988)(holding tost state tidekud* are conveyed
subject to to®public trust catesnento for navigation, commerce, and fishery); but
compare Hayes v. A.J Associates, Inc. 846 P.Zd 131 (Alaska 1993Xaimmg is nota

public trurtjpurpose).

The Alaska Constitution provides protections similar to toe common, law
public trust doctrine. Article VHI, section 3 states that

in toeir natoral state, fish, wildKfk, and
waters are reserved to toe peoplefor common use.

After reviewing the public trust doctrine in Owslchek v. Stale, Guide Licensing,
763 P.2d 488 (Alaska 1988), toe Alaska Supreme Court explained that "toe
common use clause was intended to engraftin our constitution certain trust
principles guaranteeing access to toe fish, wildlife and water resources of toe
state." 4
Avrticle VUI, section 14 states; ¢

Frce/access to-toe ziavigableor puNic waten of toe State, as
defined by toe legislature, shall not be denied any cstr ea of
toe United States or resident of toe State, excepttost the
legislature may be general law regulate and limit such access
for other beneficial uses or public purposes.

Pursuant to this grant of tathority,toe Alaska State Legislature defined
""navigable waters™ very broadly, much more broadly that toe federal definition of
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navigable waters for title purposes:

""navigable waters'* means any water of (be state toxming a river,
stream, lake, pond, slcngfa, creek, bey, sound, estuary, inlet, strait,
passage, canal sea or ocean, or 7m ' other body ofwater or waterway
within the territorial limits of tbe state or subjectto itajurisdiction,
thatis navigable in fact far say useful public purpose, including but
not limited to water suitable for commercial navigation, floating of
logs, landing and takeoffofaircraft, end public booting, happing,
hunting waterfowl and aquatic animals, fishing, or other public

recxMdonalptnposes; —........ — -

T «ct 3;0\s agsw or.""."- e - TW.I,
AS 38.05.365(12). This section defines the types o f waterbodies in Alaska
available for public use under Alaska statutes. The Legislature farther inteipxctcd
flic constituticmal protections for pubHc use of toe waters in an act relating to the
navigable or public waters of the state, declaring in the preamble lhac

(@) + The people of the state have a constitatioQai right to free access to
the navigable or public waters of the state.

(b)  Subject Wthe ft"sraixiavigBtionalscrvimcle, die state has fidl power
and control of allaf the n&vigpble or pubhc w&tors 0&be state both
meandered and nnmeaalered.-and itholds and ecafcrolUall navigable or
public waters in trust for die vx. ofthe people ofthe Halt,

(«)  Ownership of land bordohag navigable or public waters docs not
grant ah exefoirive right to.to*use o fthe water and my rightoo f title to the

land below the ordinary high water mark are subject to the right* of the
people of fire state to u»c and have access to toe water far iccreationad,

pmpoaes or any other pvtolte purposes for which toe water is used or
capable of being used consistent with toe jrabKe trust
oo - . Lzt
e (d) ""Thu Actmaynotbe construedto affector abridge valid existing
rights br create any right or privilege itotoe puoEcto'cross or ectorprivate

land. T -
85 SLA chap. 82, codified as AS 38.05.128 (Under fids statute obstruction or

interference witopttosfc”.by a member o f the piibbo on aaiy navigable water is a
class B misdemeanor). Thus, under toe Alaska Constitution and this statute, any

.05
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surface waters capable ofuse £br the public defined in AS 38.05365(12) are
available to the public, regardless of stresmbed crwnenhip. public use is not
considered a takkg and is not ~object to inverse condemnation action. Private
ownership is subject to the public rights that are protected by tbe public trust The
precise scope of the public rights is undefined, however. While die public clearly
has the right to navigate such waters, courts in Alaska have not addressed whe&er
tins right includes fishing from die banks, portaging around obstacle*, or camping

below ordinary high water.

D. Federal authority to regulate navigable waters.

on navigable waters Hewing through federal lands. The extant of their
authority to do &ois unclear. In some instances die agency may have

Commerce Clause authority, c.£, m pramnlgatmg regulation to implement
ejryiramneartal laws. The more difficult question, however, is tfe scope of

an agency’s ‘authority whose mandates are not directly related to water, but
are tied to land management, such u the National Forest Service,'-the
National Park Service, die Bureau of Land Management, etc. The Court of
Appeals for. the Eight Circuithas.beld tint some agencies maty regulate non-
public lands under tfre Property Claras i f the activities couMncgatively-
aflfcet the purpose of the reservation (for example, aperwm could not shoot
ducks from* navigable lake within a wilderness area where this activity
was prohibited) hi Alaska, the more common scenario is an agency
restricting access oanavigsble waters within the reservation. I t. requiring a
permit to conduct commercial activity on a waterway. The extent of a&ucy
authority to restrict access depends on due authority Congress has delegated
to die agency and on the impact ofthe activity on die land values protected

by the reservation. ..

Question 2: Procedures Involved In asserting navigability and sutetitlc and
pment of navigable waters and tide and submerged lands.

Answer Ifthe state believes thata waterwayis navigable and that it therefore
owns the underlying lands, it simply act* as the owner; it does not attempt to getl
courtjudgment before assuming jurisdiction or undertaking suy activity absent
some dispute as to tide. If the 3tate determines that a courtjudgmentto quiet mio
is necessary, die atatrimay pursue such,ajudgment |f state title is challenged by
die United States, the state must file surtxmder die Quiet Tide Act, 28 U.S.C.
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2409a. Under the Quiet Tide Act, fbo federal district court will not have
jmisdictkra. unless the stete gives the United States 18Q days notice of its intent to
file suit before filing the complaint In answering the complaint, the United Stxtca
may disclaim interest in all drpart of tic lands described in the complaint, and the
coot will eaterjudgment quieting tide in the state to these lands. Generally, the
parties will aoM a trial to detenmae the navigability o f a waterway in order to
establish title to disputed submerged lands, unless die United States’ claim to
ownership is based on something other than the issue ofnavigability. ££ for
example, the United States claims ownership by virtue o fe prestatehood
withdrawal, the issue may be resolved by a motion far summary judgment

federal government in state court.

Question* 3: Describe existing Jurisdictional and ownership conflicts involving
tide and awbaaerged lands and navigable waters and your department’s role in
addraring these coofScte.

Answer
A. Owners” xonilictsi*Aiiy wqfiict u-toownersbip cfsuhnsrged lands most

likely is based upgrioneoftwo issues: whether the land* underlay navigable
waters-on January3,1959, or whether the United States defeated the state’s title to
submergedlands through a prcstatebood withdrawal. See explanations of there
principles under the answer to question 1 and a description oftire litigation under

the answer to questions

B. Jurisdictional conflicts: The issue of fee boundaries o f state sad federal

jurisdiction over various activities on navigable waters is not precisely dear.
According to the United States Supreme Court, states take tide to submerged lands

at statehood because (he sovereign needs to control navigation, fishing, and other
commercial activity on riven and lakes. Utah Laka%it82 U.S. at 195. Further, in
confirming and conveying title to submerged lands in states in the Submerged
Lands Act of 1953, Congress purported to grantnot only title, trot also the right
and power to manage, administer; lew*,- develop, and use the submerged lands and.
natural resources in accordance with applicable state law. 43 U.S.C. §1301.

Nevertheless, tire United States has some authority to regulate activities on

navigable waters. The extent ofthis authority is not entirely dear and depends
upon tiie nature of the activities. Congress has authority undes: the Commerce -
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Clause to regulate economic activity that substantially affects interstate commerce.
For decades the Supreme Coart interpreted fab authority very broadly, but lately
has demonstrated that the authority has limits. See United Stows V. Lopes, 115
S.Ct 1624(1995XCongreas had tailed *9 establish that regulating firearms within a
school zone is within its oonaceree clause authority). The success of any
challenge to Congress’ commerce clause authority to regulate navigable waters
would depend greatly amthe feels, on fee necessity ofthe regulation to keep
navigable waters open for commerce, or on die impact of the regulation on

interstate commerce.

The Court of Appeals foc ihe Eighth O.voithSSruled tfcatCongress*
property cliraaepmatercan extend W -fede” laxiti* under certtim cjrcmhatmcci.
The cases hold that Congress’ power to protect poblic land nchmds to regulation of
conduct on or off the public land that would threaten the designated purpose of
federal lauds. Tims, for example, in M bwxota v. Block, the court held that the
United Stales had authority to prohibit the use ofmotorboats on.waters subject to
state jurisdiction within the borders of fee Boundary Waters Canloe Area
Wilderness, 660 R2d 1240 (Bth Or. 1981), cert domed, 455 U.S. 1007 (1982).
Under this principle, federal agencies would have authority to regulate activities
offfsderaUauds i f Congress ha*given tbsm authority to pipouilgate regulations to
promote the purposes of the reservation. "The purpose of the rpguletiom would
have to have a fairlydirect connection to-the federal designation, o f the!land.

Although not entirely dear, existing Ninfe. Circuit eases suggest.ihat the
Ninth Circuit probably would agreewith the Eight GSrcuh rating,in Block Sea,
eg USv. Lindsey, 595 F.2d 5 (9th Cir. 1979) (upholding federal regulatory
authority to prohibit camping rad building fires on state”rwacd river beds .within a
Notional Forest m order to protect adjacent federal property from physical harmy.

A* to particular conflicts, the Departments of Fish and Game and Natural
Resources mfarin the DcptrtnaartafLifwwhen conflicts sime. The agencies will

litigate if necessary, butlode for other resolutions ea welL

1 . ) *k o .,
Question 4- The status ofexitdag Irrigation.
\ : %' * J«
Answer
a Kandik, Nation, and Black: Akatov. States.QJiuted States

District Court No. A93-437 CV (JKS) (Judge Singleton); Ninth Cir. No. 94-36176
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state's attorneys: Bonnie Harris; U.S." attorney: Bruce Landau; Doyen’s attorney:
Nathan Bergexbest). The state filed attit in November 1993 to quiet title to three
rivess in northeast Alaska. The federal government fcrapreviously determined that
all three rivers, the Kaadik, the Nation, asd the Blade; are navigable.

The United States moved to (formas, claiming that the state bad not
properly established that the United States disputed title and that therefore the
Court had no jum.dictian to bear the case. The Court denied teis motion, agreeing
that the mere possibility that fits United States might own the riverbeds constituted
a cloud on the state's tide sufficient to trigger the waiver of sovereign immunity in
the <5uict Title Act The United States appealed tbe decirionto theNhtth Circuit—
. AOCTI 4* m i"T.-

The Ninth Circuit ruled in favor ofdie state, bolding that the United States

did not have a right to sppeal until the dudsion before the District Court s final,
that is, until the District Court determbcs the ncderiying navigability claim. Back
before thedistact court, the United States moved for certification. for an

*“ interlocutory appeal. The oouit denied the motion. The United States answered

1 the comjUaiot, but refused to admit or deny that th® relevant rivers are navigable.
Consequently, the state moved for judgement on the pleadings, *which die court
granted. The UmtedStates has-appealed the judgment to fire Ninth Circuit.

b. ?L0.82: Stateo fAlaskav. I/jilted *Stewd, United. States District Court, ,
A87-450-CV (HRH); (State's attorney: Joanne Grace; U.S. attorney: Brutce
Lasdom Intervener Arctic Slope Regional Carp, attorney: David Crosby). The
state brought this action, in. 1987 to quiet title to the lands underlying inland
navigable waters in an area withdrawn in 1943 by Public Land Cider 82 (PLO 82).
The Uhitediitatw . Supreme Courthas held that title to submerged lands passes to
now states at statehood as amatter of constitutional grace under the equal footing
doctrine. At stake in tins case is title to the lands underlying the navigable, waters
ga 48 million acres m Northern Alaska. The United Stste”maintains thatdie
submerged lands within PLO 82 didnotpasr to die stat* because the ureawas
reserved at statehood (Ac reservation was revoked in 1960). The late fugues that
the United States has sot overcome tire Strong preemption againy finding that
Congress intended both to reserve the submerged lands and to defeat state title to

than, 'eooem' .

Aictic Slope Regional Corporation intervened hrthe case because it chums
an interest in .the submerged lands as well. The parties completed briefingm 1993
and presented oral arg TOtxtin 1994. Ttectourtissued a decisionin 1996,



Wovwnber 19,1996

Hon. Loren Leman
Page?

Hon. Joe Green

granting summary judgment to tte state. Several months sfber the coon issued its
opinion, the Umiad States filed a motion to dismiss the case. It argues that the
state did not give proper notice before bringing its quiet title claim, and that
therefore the court never bad jurisdiction over the case, This motion i, pending.

C Diaknm Sands case: United Stotts v. Alaska, No. 84, Originrii,

United States Supreme Court (State's sttraney*: Tam Kocster, John Briscoe,
Josnne Grace; U.S. attorney Mike Reed). The United States ffloc this case ia 1979
to determine the boundary betwem state and federal submerged lands along the
Beaufort Sea. The State coimieretenned, raising the issoe of tide to the submerged
iMyfa widrin the BoimdaricroftheNationsl PctroleumReservuandtfce Arctic
NatrotilwadlifeiRefogB. The UmttxPSta”Sapemc Courtsppdinted ¥B£ecdai7
Master to hear evidence and mib recommendations in &eport The Master,
Keith Mann, issued die reportin 1996, recommending that die United States
prevail on all issues exoept tide to the submerged lands in. ANWR, The parties
have hricfed their exceptions to the report, and the Supreme Court will hear oral

argument hrthe Spring of 1997, and issue a decision thereafter.

d NPRA case: Stata v. United States, U.S. District Court No. A83-343-CV

(JWSXStste's attorney: Joanne Grace; U S: attm teyi Bnico JLandon; Intervener .
Arctic Slope Regional Corp. attorney: David Crosby)* "The State. o f Alaska filed
this case in.federal.district courtm 1983 to ginet tide to the laptds tmdadyiog
certain navigable Viatars within thoNndonal Petroleum Reserve (N PRA , to epjoin

disbursement of proceeds received by the United States ia disposing ofinterests in
these lands, including proceeds of catamoal and gaslease salea;.and for damages.
The state!* claims present tore issues: ..

(1) Did title to the land# underlying navigable waters within NPRA puss to the
state at statehood? .

(2) Iftitle to the lands mHterfymg navigable waters within NPRA passed to the
state at statehood, are the waterway*! at xssoe navigable?

(3) Ifthe state has title to lands underlying the waterways a*issue, has the state
been damaged and to what extent? *
. . . ' * *t _ ] :

The case has been stayed pending a decision by the United States Supreme
Comrtin United States v: viiarfei. No. 84, Original which involves the same parties
atsd raises the same primary issue, among others. The Supreme Court’s decision in
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Qrfyanal 84 will determine tbe result in this case.

e. Moose Creek case: John Brown v. State o fAlaska, Departmento f
Natural Resources (Alaska Superior Courtno. 4FA-95-2269 CIV (Fairbanks,
Judge Hodge*); State¥ attorney L iu B. Nelson; appellant's attorney none (pro
s0). John Brown appealed tbe state™ denial of amining permitto conductwede
oa Ms mining claim on Moose Creek, located in the KmtUIma mining area.
Because the issue ofwhether Moose Creek is navigable and whether die
submerged land* are owned by tbe state is unresolved, die state denied the permit
The state withdrew an earber navigability’determination because it was based on
-insufficientdate, AMticraalBtodyandexpenditawcfsMeicawurces'tonersevaif
M - years wouldhe necessaxy to make a-iuiVigkrility'detcnninatioti:- ThcFhiibohJcs
Superior Court will decide whetherthe state abused it* dwexetkm in withdrawing
its previous navigability detenaiwtico. sod deciding not to spend its limited time
and resources cn this particular creek st tfair tucc. Briefing is complete and a

.decision is pending.

'Qoestioa 5: How many acres oftide and submerged lamb eariatin Alaska?

No.oit,- Imacws.preciseiy tbcacreage,ofsubmerged lands in Alaska, but
according to a estimation by the Department ofNatm ™I Resources, Alaska
has 14 - 16 ntiUion,acres ofsubmergtd tends underlying inbud naygable wattxs
and 46 million ecre* ofland undarfyiog tidelands and die set out to the-three-nrile

Krnt .-

Question & W hy has the state deckled not to participated the Navigability
Task Force procaw offared by tbho Department of Interior?

Ihe state did not participate in the Navigability Tads Force process with the
Deportment o f Interior until die navigability program was deleted from the DNR
budget by the legislature asofM y 1, 1995. Without Itanding, tfcesuue’s
participation was curtailed and the TaskForcs ceased to exist -When approached
to reestablish the Ta*k Fores in 1996, the Departmento fInterior sought a
commitment from the state feat funding would be ccntiniuid postthe conclusion of
die fiscal year. Since the state could not make such a comnntment, the Task Force

has not been reinitiated.

Question 7: DNR has a centralized navfgabiflty data base. Is that data base
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DNR has been working to Loop its databsaecunent By its nature, it is an
ongoing process, but DNS. is now expanding, improving, and mupdating its
mvigability data base. Itii in tbe process oftying it togother with other databases,
such as its hydrology database. This information is available to the public at
DNR, and DNR is conridcrmg making some or all ofthe mfbnnaticn available cm

the Internet

Qu*stron 8: Ifthe Department ofinterior and the Department of Agriculture
continue ts their attempts to tmptasseat regulatory control over moat state and
private lands and navigable waters within Alaska through tbdr proposal subrfsteoce

.-regulations, what strategy has been,adopted to dear GtfeaodL aaaaagesaeot  ----------

, jurisdiction oyer major,asylgaWe waiara™Alaska?*Assuming that the state’s r
interests arc best protcctsd if wchrve tide to iwbmerg™d lands, it scsm prodent to
expedite that process over major systems sa gcfckiy as possible rather than wait anti]
the Inevitable conflict occurs and the state b limited in its litigation options.

‘e AT”"ogh the Ninth Circuit derision in the Katie John case specifies that
"jranKc lands” subject to federal subsistence regulation offiih and wildlife include
nivigable waters m which the United Ststes has a reserved water righ£, the federal
agcr.cies already tiiid&Ksertod sutborityjover nonnavtgable waters flowing. on
federal lands. Tocrefbre,- fee federal gBbristcaco board will segniote-fishcneg in
both navigable and ncnaavigabic v/sters vrifein federal cress act apart for a use
that requires reservation ofwater. According to fee advance notice ofrulemaking
that the agencies have published, these areas include all Nottonal Pazks,.all
National Preserves, afl National Wildlife Rcfbge*, afl Wild and Scenic River
Systems, the National Petroleum Reserve, Conservation and Recreation Areas, and
nearly all waters within die Gkugnch and Tongssa Nations! Forests, totally. 170-

m 180 million seres, abouthalfthe state. Inthese areas, state assertion oftide to the
submerged lauds wiU not effect federal authority to rcguhte fisheries. In other
federal areas, Le. BLM lands, fee authority of fee federal subsistence board is
timilcd to nommvigablc waters. The state hi* no policy orplanto gmettitle to the
waters in these areas, because to date fee federal fobshbtenco board has not issued
regulations for these areas feat differ significantly from tbe state regulations.

Question 9: W hat is' bring done to review navigability detenniaatkma and
conveyances prior to the “Goifauui* raUsg?

it already
hasccmveyedwifeputfeeocmsc”ofthecoiivcyec. The Dcparanoit of Natural
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has conveyed withenjttbe cement ofthe cotrveyee, Ttet Dejmtmear cffNaraxai
Resources has been aite&apting to negotiate consent with some Native
corporation, and has been successful in one case to date.

Qaestioa ICh Explain what inter-agency process it Ttfifcted within the AchEdHiatratisiJ
to prioriton navigability assertions and qufet title actions.

Since dw legiahmm fheded a navigabEty program m fihe sigyplanantel
budget last spring, a group ofstate employees with reprraentxtives from the
Depmlmeni* of Fish and Game, Natural Resoorces, and Law have been meeting
periodically. The group lias,identified navigable waters issuesrelating, to tide,

jwisdicUon:cad access (bar it the .state, jmdts.m-ther;
process of identifying particular waterways that the state could use as bases for

litigating these issues.
.We hope that tins sufficiently answers yoor questions. Again, please let as knew
if we Cta provide further information.

\yetytnifyyotzrt% -+

Brace MLBotdho.
Attorney General

Frank Rue
Ccmmissioner

John Sfervefy
Comnnssicner
Department ofNatoral Resources

TOTAL P.13
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State of ALASKA, Plaintiff-Appellee,
V.

UNITED STATES of America; Bruce Babbitt, Secretary ofthe Interior; Tom
Allen, Alaska State Director, Bureau of Land Management; Robert Barbee, Field
Director, Alaska Field Office, National Park Service, and David Allen,

Alaska Regional Director, United States Fish and Wildlife Service, Defendants-Appellants.
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State of Alaska broug?ht, action against United States to quiet title to three riverbeds. The United
States District Court for the District of Alaska, James K. Singleton, Chief District Judge, entered
judgment on the ﬁleadlngs quieting title in State based on naV|?ab|I|ty at statehood. United
States appealed. The Court of Appeals, Kleinfeld, Circuit Judg_e, held that: (1) District Court had
jurisdiction over State's claims with respect to Kandik and Nation riverbeds, inasmuch as United
States claimed interest in them, and (2) District Court lacked jurisdiction over State's claims with
respect to Black riverbed, inasmuch as United States did not claim interest in it.

Affirmed in part; reversed and remanded in part,

51; FEDERAL COURTS k776

OBKT76 o
A dismissal on the pleadings is reviewed de novo.

[2] NAVIGABLE WATERS k36(7)

270k36(572 . . L . L .
United States "claimed an interest” in Kandik and Nation riverbeds within meaning of (%met

Title Act, and district court thus had jurisdiction over State of Alaska's action to quiet title to
riverbeds, where Bureau of Land Management FSBLM) had taken position before Alaska Native
Claims Appeal Board that Kandik and Nation Rivers were not navigable at statehood and thus
belonged to United States, United States refused in present action to file disclaimer because it
wanted to retain power to assert future claim, and United States pleaded that it did not consider
itselfbound by its sometime ﬁosmon that rivers were navigable. 28 U.S.C.A. §2409a(a).

See publication Words and Pnrases for otherjudicial constructions and definitions.



53] UNITED STATES kI25(6)

93k125(6)
The Quiet Title Act must be construed strictly because it waives sovereign immunity. 28

U.S.C.A. §2409a.

[4] QUIETING TITLE k!8.1

318k18.1
In enacting the Quiet Title Act, Congress had the purpose of furnishing a means by which state

8overnments could remove clouds on their title created by federal assertions of claims. 28
S.C.A. §2409%.

[5] QUIETING TITLE k7(l)

318Kk7(1)
Once t&we United States has formally asserted a claim to an interest in land, a state government is

entitled to treat the land as "real property in which the United States claims an interest" subject
to Quiet Title Act, regardless of whether the United States has ceased actively to assert its claim.

28U.S.C.A. §24093(a),

56% FEDERAL COURTS k624

0Bk624
Court of Appeals would not consider for first time on appeal issue whether district court should

have permitted United States to amend its answer in quiet title action to respond to State of
Alaska's averment that rivers were navigable at statehood, and that State thus had title to
riverbeds, inasmuch as review was not necessary to prevent mlscarna%e of Jusnce or o preserve
|nte%r|3/ ofjudicial process; United States had taken positions on both sides of the proposition
and had obdurately refused to answer averment of navigability. 28 U.S.C.A. § 2409a.

[7] FEDERAL COURTS k624

170Bk624
Where a party does r.ot ask the district court for leave to amend a complaint, a request on appeal

to remand with instructions to permit amendment comes too late.

[8] NAVIGABLE WATERS k36(7)

270k36(7
United gt?altes did not "claim an interest" in Black riverbed within meaning of Quiet Title Act,

and district court thus lacked jurisdiction over State of Alaska's action to guiet title to riverbed,
even though United States had expressly reserved right to assert that Black River was not
navigable at statehood and that United States thus had fitle to it, where United States had never
expressly asserted claim to riverbed: reservation of rights was not to revert to position
grewousl_y held but to adopt position never previously taken. 28 U.S.C.A. §2409a(a).

ee publication Words and Phrases for otherjudicial constructions and definitions.

[9] UNITED STATES kI25(22)

393k125(22) o _ o o
A colorable claim that land is Indian trust or restricted land defeats Quiet Title Act jurisdiction,

2



taclaim that is not even colorable does not. 28 U.S.C.A. §2409a(a).

2I/l Igléb(%lGABLE WATERS k36(7)

Judgment guieting title in navigable rivers in State of Alaska would not be amended to exclude
Indian lands from its scope pursuant to Quiet Title Act's prohibition against suits to quiet title
with respect to Indian lands, inasmuch as riverbeds of Alaska navigable rivers could not contain
Indian lands; such lands were held in trust for Alaska by United States prior to statehood and
Fassed to Alaska on statehood, Alaska Native Allotment Act did not reserve title to submerged
ands for future allotment awards, and lands granted as Native allotments excluded lands under

navigable waters. 28 U.S.C.A. §2409a.

*¥1156  Jeffrey C. Dobbins, Department of Justice, Washington, DC, for the
defendants-appellants.

Joanne Grace, Assistant Attorney General, Anchorage, Alaska, for the plaintiff-appellee.

Appeal from the United States District Court for the District of Alaska James K. Singleton,
ChiefDistrict Judge, Presiding

Before: REAVLEY, [FN1] BOOCHEVER and KLEMFELD, Circuit Judges.

FNL. The Honorable Thomas M. Reavley, Senior United States Circuit Judge for the 5th
Circuit, visitingjudge.

KLEINFELD, Circuit Judge:

This case involves a dispute between a state government and the federal government over title
to the beds of uiree rivers. The issues arise under the Quiet Title Act.

FACTS
Judgment was on the pleadings, under Federal Rule of Civil Procedure 12(c), so we take the

facts as pleaded.

Three remote Alaskan rivers are at issue, the Kandik, Nation and Black. They are about 200
miles east and a little north of Fairbanks, Alaska, near the border with the Yukon Territory.
Alaska was admitted to the Union as a state on January 3, 1959. Na\(lgablht}/ as of that date
determines which government owns the riverbed. If the river was navigable at statehood, then
the state owns the bed: if not, the federal qovernment owns it It is undisputed that when the
Union was created, each of the thirteen original states retained title to the lands covered by
navigable waters, and that under the “equal footing doctrine” each new state succeeds upon
statehood to the federal interest in these lands. The Submerged Lands Act gave Alaska title to
the beds of navigable rivers on January 3, 1959. [FN2]

FN2. 43 U.S.C. 8§ 1301-1315; State of Alaska v. Ahtna, Inc., 891 F.2d 1401 (9th
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Cir. 1989).

The State of Alaska pleads that the three rivers were navigable at statehood. The United States
does not deny the fact. That would be the end of the case, but for the intricacies of the Quiet
Title Act [FN3] Under that statute, as is explained in more detail below, the federal government
takes the position that its sovereign immunity *1157 shields it from the state government's
claims until the federal government itself makes a claim. Because Alaska is vely large, much of
it is wilderness, and there are innumerable waters, the federal government has not had time yet
to determine what claims it wishes to make. Therefore, the state government must wait until the
federal government makes a claim, if it ever docs, before settling whether it has title.

FN3. 28 U.S.C. §2409a.
The Kandik and Nation Rivers

Alaska pleads that the United States has asserted claims to two of the three rivers. The context
was a d|3ﬂute with a native corporation after the Alaska Native Claims Settlement Act was
passed. That act provided that Alaska Native regional groupln?s and villages were to establish
corporations, which would receive about $1 billion in cash and torty million acres in land. [FN4]
Their land selections were limited to those lands not already owned by someone else, such as the

State of Alaska.

FN4. 43 U.S.C. § 1601 etseq.

When D0{on, Ltd., a regional corporation in Interior Alaska, made its land selections, the
Bureau of Land Management ("BLMj‘J made a decision that the Kandik and Nation Rivers were
nonnavigable at statehood. Doyon did not claim the rivers. What it claimed was that the rivers
were navigable at statehood, so the state owned them. Doyon's interest was in claiming
navigability, so that it could get more land outside the riverbeds, and not have the riverbeds
charged against its acreage entitlement. But the Bureau of Land Management claimed that the
rivers were nonnavigable at statehood, so that Doyon would be stuck with them and its dry land
acreage entitlement reduced accordingly.

Doyon appealed the BLM decision. The administrative law judge took extensive evidence and
decided in favor of Doyon. He found that the rivers were nawgable at statehood, so the state
owned them, they were unavailable for selection by Doyon, and they could not count against
Doyon's entitlement.

The area has temperatures varying from 70 below Fahrenheit to 90 above. Much of the time all
water is frozen, but when it rains, permafrost prevents water from s_oakln? into the soil. The
streams varY a great deal, sometimes braided and nearly dry, sometimes flooding, sometimes
blocked by oggams, sometimes open and four or five feet deep. Few if any people lived in the
area in the 1950's, but peoprle did live there by hunting, fishing, trapping and trading in the
1930's, 1940's, and 1960°s. The Kandik was used by a man who had a supply contact with the
International Boundary Commission in 1910-1912 to pole and line two tons of'supplies upstream

4



to the Yukon border br scow. It took @ month to get the supplies upstream, but only six hours to
et down, because a cloudburst immediately before the return trip made the river h|?_h and swift,

I_lhedALLJ Igogclui((jed that it was likely that supplies were similarly brought up the Nation River to
ard Luck Creek.

Fur prices stimulated the heaviest trapping in the area in the 1920's, 1930's, and 1940's. During
that period stemwheelers would deliver supplies at the mouths of the Nation and Kandik, and the
trappers would haul them upstream by boat or canoe in the summer, or dogsled in the winter.
There were two known trappers on the Kandik in the 1920's and 1930's, and bath poled boats up
the stream. A trapping family used a boat with an inboard motor to get supplies up the Nation.
Several other trappers used boats and canoes to get supplies up the Nation and furs down ( to be
taken to Eagle for sale to middlemen) in the 1930°s,

The AU found that after statehood, the Kandik and Nation became popular recreational
streams.  This popularity was measured by Alaska standards, with at least two parties on the
Kandik in 1978, when the evidence was taken, and three parties in one day on the Nation.

*1158 The ALJ made a finding of fact that both rivers, the Kandik and Nation, were "navigable
all the way from the Yukon River to the Canadian border." He expressly determined that the test
was navigability for purposes of title in the State of Alaska; navigability in each river's natural
condition at the time Alaska obtained statehood. Because there were (and are) no roads in the
area, people bringing supplies upstream or furs and game downstream could hardly put their
canoes on car-tops and drive them from one ?ood channel to another; the?/ had to get them from
the mouth to their cahins, and the cabins to the mouth, dealing with shallows by such means as
polln% and lining. A|th0[égh a decline in fur prices had caused all activity on the rivers to cease
as of the time of statehood, their use before and after showed that they remained navigable. That
the rivers were frozen for seven months of the year did not defeat navigability, because the rivers
were the only means of ground transport (as opposed to bush planes) between breakup and

freezeup.

The BLM, having lost on its claim of nonnavigability before the ALJ, filed exceﬁtions,
maintaining its position of nonnavigability which would cause the riverbeds to be ¢ ar%ed
against Doyon's entitlement.  The Alaska Native Claims A Eeal Board adopted the AU's
findings, conclusions and recommended decision. [FN5] The BLM took exception on the basis
that use bz a few trappers was not enough to establish historical navigability. The Appeal Board
held that because there were no settlements on either river at any time, that a few trappers used
the rivers showed the existence rather the nonexistence of navigability. During the twenty years
before fur prices dropped, 21 trappers used the Kandik, and 7 used the Nation, by the canoes,
motor boats and pole boats that were reqularly used to transport freight in that region, which in
the Alaska wilderness was enough to establish historical navigability.

FN5. 86 Interior Dec. 692 (1979).
The Black River



As _exBIalned above, Doyon waon its case establishing that the Kandik and Nation Rivers were
navigable at statehood, so the rivers belonged to the State of Alaska and could not be counted
against Doyon's acreage. The Bureau of Land Management had fought the case, claiming that
the Kandik and Nation wt.c nonnavigable at statehood, so belonged to the United States (and
after its land selection, Doyon). After Doyon won the Kandik and Nation Rivers case, the BLM
had its historian prepare a study of the Black River. It is another obscure river in the exceedingly
lightly populated eastern part of Interior Alaska.

The Black flows about 300 miles toward the northwest, from some mountains north of the
Yukon, past an abandoned Indian V|IIa?e called Salmon Vlllage, through the Yukon Flats near
the presently occupied village of Chalkytsik, and into the Porcupine River about 25 miles
upstream from where the Porcupine flows into the Yukon. Before the Alaska Purchase in 1867,
the Hudson's Bay Company maintained an important post at Fort Yukon just below the
confluence of the Porcupine and Yukon Rivers, and mapped the Black River, so Bro.bablg Was
buying furs from trappers uP the Black. The economy lorobably declined after the United States
purchased Alaska, because the War Department compelled the Hudson's Bay Companx to move
Its tradln% post up the Porcupine River to Rampart House, on the other side of the Yukon

Territory border.

Durin? the first half of the century, local Athabascans, the Tranjik Kutchin, traveled upriver in
the fall in canoes for winter hunting in the headwaters, and came downriver in the sprln? for
fishing. White trappers and prospectors explored the area beginning in the first decade of the
twentieth century, and operated several tradmﬁ posts from time to time along the river. Trading
posts sold some supplies to *1159 the local Athabascans in exchange for furs they trapped.

After a school was built at Chalkytsik (formerly the summer fish camp known as Fishhook
V|IIaPe), the local Indians began settling there year round. By 1945, Chalk?]/tmk had about 80
people, and by 1970, the population had risen to about 95 people, with 26 houses, two stores,
and two churches. Pilots started flying bush planes in around 1940, and by 1970 bush planes
were the usual means for trappers to bring in suPplles_and bring out their furs, Trapping was the
main industry, but a considerable portion of vi Ia%e income was earned by f|ref|(t;h_t|ng. In the
summer, when trapping and hunting are no good, the villagers made regular boat trips down the
Black River and the Porcupine to Fort Yukon to visit relatives and fly out for jobs. But the river
continued to he used for these purposes as well.

The BLM State Director decided in 1980 that the Black River was navigable at statehood from
the Porcupine up to Wood River, based on its historian's report. Part of the river consists of
dead-end sloughs and oxbow lakes during the summer, but at the request of the Village of
Chalkytsik, the BLM determined that they were navigable too.

The State of Alaska's complaint pleads, and the United States admits, that the United States
"does not consider itself bound" b%/ these past determinations that all three rivers were navigable
at statehood. The state claims that its inability to ascertain with finality whether the United
States concedes navigability at statehood for purposes of title in the state |mPedes its land and
water resource management and its ability to provide public information. It therefore sought a
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declaratoryjud%ment against the United States and the native regional and village corporations
owning land along the rivers, Do¥on and Chalkytsik, to establish that the three rivers as
described above were navigable at statehood, and that the state held title to their beds.

The federal 80\_/ernment and the Native corporations moved to dismiss. Their theo_rF was that
because the United States was not at that time asserting a claim, sovereign |mmun_|%/ had not
been waived under the Quiet Title Act, so the court had no jurisdiction to establish that the
United States' claim, if it ever chose to assert one, was invalid. The Native corporations stood to
obtain title to the riverbeds, aﬁparently in addition to the title they had already obtained to other
land on the assumption that they would not receive the riverbeds, if the rivers were held to be

nonnavigable at statehood.

The district judge denied the motion to dismiss. [FN61 He reasoned that “the lack of a bindin

determination regarding the navigability of the affected rivers leads precisely to the kind o
cloud on the State's title that quiet title statutes exist to remedy," and there was a ripe controversy
because the United States refused to bind itself by disclaiming an interest, and "behind the
rhetoric ... there was in fact a dispute between the parties over ownershlﬁ of the riverbeds.” The
United States refused to admit or deny the State of Alaska's averment that the three rivers were
navigable at statehood, on the theory that navigability was a pure question of law. The district
court held that it was a question of fact or a mixed question, so that It had to be denied or else be
deemed admitted. Less abstractly, the district gudge characterized the United States as "playing
dog in the manger." That refers to a dog that finds food for chickens and ducks in a manger,
does not eat it, but keeps the ducks and chickens out so that they cannot eat the food to which
they are entitled. "When the United States casts itself in the role of dog in the manger, [it has]
made @ sufficient ‘claim’ to the grain it will not consume" for its claim to be *1160 cognizable
under the Quiet Title Act, and "we should send it on its way." Judgment was entered quietin

title to the riverbeds of the three rivers in the State of Alaska based on navigability at statehood,
The United States has appealed, but the Native Corporations affected have not.

FN6. The United States filed, an interlocutory appeal, before judgment was entered. It
was dismissed because there was no final judgment. Alaska v. United States, 64 F.3d

1352 (9th Cir, 1995).

o ~ ANALYSIS
[1] We review dismissal on the pleadings de novo. [FN7]

FN7. McGann v. Ernst & Young, 102 F.3d 390, 392 (9th Cir. 1996).

|. "Claims an interest."

The Quiet Title Act allows suits against the United States to adjudicate disputed titles in real
Broperty."m which the United States claims an interest." LFN8] The United States argues that
necause it refused to take a position in iis answer as to whether it claimed or did not claim an
interest in the riverbeds, they were not land in which it “claims an interest," so the district court

lacked jurisdiction.



FN8. 28 U.S.C. § 2409a(a).

LZ][?;] The United States' argument is that it currently makes no formal assertion of any claim to

the rivers, that the final determinations in the disputes regardln(? Doyon‘s objection to counting
the Kandik and Nation riverbeds against its acreage established that it had no claim as of that
time, and it has not interfered with an%/ assertion of a claim or usage by the state of the three
rivers. The United States also argues that until it "claims an interest," the dispute is not ripe for
purposes of Article Hl jurisdiction. We need not consider the Constitutional argument, because it
IS in this case nothing more than a restatement of the statutory argument, and the case can be
resolved fully on the statutory questions. The Quiet Title Act must be construed strictly because
it waives sovereign immunity, ?FN9] but that is too general a point to resolve the case.” There is
no controlling aut_hontg closely in point, and neither side cites any, on the question of what
.conddqct.by the United States amounts to “claim[ing] an interest" for purposes of Quiet Title Act
jurisdiction.

FNI. Block v. North Dakota, 461 U.S. 273, 287, 103 S.Ct. 1811, 75 L.Ed.2d 840 (1983).

The United States ar?ues as a matter of policy that we should be chary of allowing the State of
Alaska to burden the federal government by requiring it to study all the waters of its expanse on
pain of losing title to them. Basmallg it says it has to be a "dog in the manger," because the State
of Alaska is too big for it to know about in any detail. This is a serious point, though in the forty
years since statehood, with its enormous fleets of federal aircraft, satellite photographs, archives
of aerial photographs, and large staffs of employees patrolling Alaska, the federal government
has not been entirely helpless in its ability to make decisions about its interests in the state.

There is also a serious policy concern in favor of allowing resolution of disputes based on the
United States' inchoate claim to ever hlngf_m_AIaska but what it has disclaimed. Eventuallﬁ all
the witnesses will be dead, reducmg he reliability of litigation. Someone who used one of these
rivers in 1959 at age 20 1s now 60. The population in the area was so sparse at all relevant
times-probably no more than a couple of hundred people who might have used the three rivers
during the relevant time, most too Koung to have relevant knowledge or too old to have survived
the forty years since statehood-that a few deaths by old age can remove most or all the
knowledgeable witnesses. Also, a state entitled as of 1959 to all the incidents of ownership in its
rivers, yet still delorlve_d of clear title forty years later, is effectively deprived of what it is entitled
to under the equal footing doctrine.

For the Nation and Kandik Rivers, there can be no question that the United States did in fact
actively assert a claim of ownership, The Bureau of Land Mana?ement took the position in the
Doyon case, before the administrative law judge and *1161 before the Alaska Native Claims
Appeal Board, that the Kandik and Nation were not navigable at statehood. Its argument for why
that should not satisfy the "claims an interest” requirement of the Quiet Title Act floats awa?/
when we try to get hold of it. The United States government, by its own litigators, in a formal,
considered way, for the purpose of _reducm? the amount of dry land it had to give Native
corporations, did claim an interest (which would pass to Doyon) in the riverbeds.
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That the United States does not say the same thing now as then does not eliminate the cloud on
the State of Alaska's title that its claim created. After all, the federal government has now taken
three positions: (121 the rivers were not navigable at statehood, so we retained ownership, and
now Doyon owns them so they reduce the amount of dry land Doyon can get from us; (2) the
rivers were navigable at statehood, so we did not retain title and they do not count against
Doyon's acreage (after the BLM lost at two levels in the administrative adjudication against
Doyon); (3) we refuse to take a P_osmon on whether the rivers were navigable at statehood, so
the State of Alaska cannot settle title one way or the other. These positions are not consistent,
and have nothing in common except that (1) and (3) served whatever was the federal
government's interest at the time. There s apparentlgl nothing to stop the United States from
taking again the position at any time in the future, that the rivers were not navigable at statehood.
Its first position, against Doyon, establishes that at least one federal bureau's personnel believed

that that is the correct position,

[4] By readin? the statute itself and performing the traditional exercise of attributing a rational
purpose to the legislature, we can attribute to Congress a purpose of furnishing a means by
which state governments can remove clouds on their title created by federal assertions of claims.
[FN10] The United States has claimed nonnavigability, implying federal ownership, before, and
expressly reserves the freedom to assert it again. ~If the state cannot ?_et_ Quiet Title Act
jurisdiction, then the Potennal claim will lurk over the shoulder of state officials as they try to
implement a coherent management plan for state waterways. To opf)ose any management
initiative that differed from federal policies, the federal government could revive its claim, and
thereby prevent state re%ulanon of the affected river and destroy coherence in state policy to the
extent that its program or some rivers was coordinated with its program for others. Congress
expressly vfrowde a scheme by which the state governments can quiet titles against federal
claims. When the state governments were frustrated by the statute of limitations in the Quiet
Title Act, Congress removed it to give states more power to quiet title against the federal
government. [FN11] Con?ress must have meant to empower state governments to eliminate
clouds on their claimed title to state lands, yet it would have accomplished very little indeed if
the United States could obtain a dismh "d of anr state quiet title suit by adopting a litigation
position of refusing to state whether it asserted a claim or not.

FN10. Longview Fibre Co., v. Rasmussen, 980 F.2d 1307, 1311 (9th Cir.1996).

FN11. P.L. 99-595, 100 Stat. 3351 (1986).

Both sides urge us to examine snippets of legislative history. Even were legislative history to be
determinative, there is nothing in any of the snippets cited answering the question of just what
the United States must do to “claim g an interest” for purposes of Quiet Title Act jurisdiction.
The United States quotes one shippet that says “claims an interest," as the statute does, as thou%h
the identical words in the legislative history somehow explain or strengthen the words in the

statute. They do not
The United States argues that because the Alaska Native Claims Appeal Board made the final



decision for the Department of the Interior, [FNi2] once it decided the case *1162 against the
BLM, the BLM's claim was no longer the position of the Department. That argument does not
80 far enougp, because until the Board ruled, the BLMs g)osmon was the position of the
Jepartment. There can be no question that from the time the BLM asserted its position until the
time Doyon defeated it before the Board, the Department actively and positively asserted claims
on behalf of the United States to the Kandik and Nation riverbeds. And a past assertion of a
claim by the Bureau of Land Management has been held to be sufficient to amount to an
assertion of a claim for statute of limitations purposes. [FN13]

FN12. 43 CFR. §4.1(b)(5) (1980).
FN13. See, e.g., Knapp v. United States, 636 F.2d 279,283 (10th Cir. 1980).

[5] Once the government has formally asserted a claim to an interest in land, a state government
IS entitled to treat the land as "real progerty in which the United States claims an interest"
{FNM]_ regardless of whether the United States has ceased actively to assert its claim. Because
he United States has asserted a claim, and retains authority to assert it again, the past assertion
operates as a present cloud on the state's title. If the United States does elect to drop its claim, it
can unilaterally destroy jurisdiction over the Quiet Title Act suit simply by filing a disclaimer.
[FN15] Once It files a section (e) disclaimer pursuant to the statute, then it becomes plain that it
no longer "claims an interest” for purposes of section (a). The coherent scheme of the Quiet
Title Act requires the filing of a section (e) disclaimer to eliminate the title dispute arising out of

the government's claim,
FN14.28 U.S.C. §2409(a).
FN15. 28 U.S.C. §2409a(e).

By contrast, in the case at bar, the United States once actively claimed in litigation that it owned
the riverbeds, and in this |ItI(I)atI0n when put to the test by the district court refused to file a
disclaimer, because it wanted to retain the power to assert a claim in the future. Since the statute
provides that the United States can destroy jurisdiction by filing a disclaimer, it would be
Illogical to construe it to mean that the United States can also destroy jurisdiction by filing a

refusal to make a disclaimer.

Our recent decision in Leisnoi, Inc. v. United States [FN16] facilitates decision. In Leisnoi, the
federal government had never at any time asserted a claim.” A Native corporation sued to quiet
title because a private individual had filed a lawsuit in state court asserting that the Native
corPoranon did not properly obtain its conveyance from the United States, and that the United
States should decertify the Native corporation and revoke its conveyance. In contrast to the case
at bar, the United States expressly and consistently denied that it had any claim, and filed a
disclaimer of interest in the Quiet Title Act lawsuit. We held that the case was Properly
dismissed for lack of jurisdiction, and that the district court properly refused to confirm the
disclaimer because it had no jurisdiction to do so, because the government had never disputed
the Native corporation's title. Although the private claimant purported to dispute the title on



behalf of the United States, at the time the Quiet Title Act lawsuit was dismissed the state court
had rendered judgment against his claim and expressly removed any claim the private claimant
had placed on the Native corporation’s title.

FN16. Leisnoi, Inc. v. United States, 170 F.3d 1188 (9th Cir. 1999),

By contrast with Leisnoi, in the case at bar the United States rather than a private party has
disputed the State of Alaska's title. Nor has it clarified and dissipated any ambiguity n its
previous assertion of title to the Nation and Kandik Rivers. In Leisnoi the United States
attempted to file a formal disclaimer of all interest under the Quiet Title Act. gFNIY] As is often
true in cases filed by private citizens nominally on behalf of the United States, the private
citizen's claim did not *1163 at all represent any position that the United States had ever taken,
and there was and had been no dispute at all between the United States and the defendant in the

"on behalf of' lawsuit.
FN17.28 U.S.C. §2409a(e).

By contrast, in the case at bar, the United States itself has formally claimed that the Kandik and
Nation were nonnavigable at statehood so that it retained title and the State of Alaska did not
obtain title. The United States formally admitted the State of Alaska's averment that the United
States "“does not consider itself bound for gurposes of title by the BLM’s past .naV|?ab|I|ty
determinations.” [FN18] That is, the United States pleaded that it did not consider itself bound
to maintain its sometime position that the rivers were navigable. In response to the State of
Alaska's averments that the Kandik, Nation and Black were navigable at statehood, the United
States pleaded that these allegations of navigability “consist of conclusions of law not reguwmg
an answer." [FN19] This was not merely an earﬂY pleading hefore the United States settled on its
position; it was the considered position of the United States maintained to preserve what it saw
as a right to elect at any time in the future to assert nonnaw%ablhty. The Supreme Court has
held that navigability "mv,olve[s{ questions of law inseparable from the particular facts to which
they are applied," and navigability of a particular river "is, of course, a factual question." []FNZO]
Thus the district court was correct under Rule 8 [FN21] in treating the government's "failure to
deny" the factual averments of navigability as admissions of the fact, and the exgress_ reservation
of its right to change its position and assert nonnavigability as mamtammg the dispute. The
United States can no more refuse to answer the mixed question averment of navigability than a
personal |nJuTr¥ defendant could refuse to answer the mixed question averment that it had acted
negligently. There remains a live dispute between the United States and the State of Alaska
regarding whether the Nation and Kandik Rivers were navigable at statehood. That suffices for
jurisdiction under subsection (a) of the statute. [FN22]

FN18. Amended complaint H30; Answer H30.

FN19. Id. 111121,22, 23.

FN20. United States v. Appalachian Electric Power Co., 311 U.S. 377, 404-05, 61 S.Ct,
291, 85 LEd. 243 (1940); see also New York State Dept, of Environmental



Conservation, 954 F.2d 56, 60 (2d Cir. 1992).
FN21. Fed.R.Civ.P. 8(d).

FN22. 28 US.C. § 2409a(a).

[6] The United States, in its brief before us, argues that “even if the question of navigability
requires an answer, the district court should have permitted the United States to amend ifs
answer to provide one. That would be a strong argument, had the United States asked the
district court for leave to amend. But it did not. Even after it lost in district court on
naV|gab|I|tK, and filed a motion for reconsideration, the United States did not seek leave to
amend. The United States stuck so firmly to its contention that it did not have to answer the
navigability averment, that it never asked for permission to answer the averment even after the
district court decided it had to answer. Where a party never asked for permission, its argument
that the "district court should have permitted” is without force,

[7] "We have permitted only narrow and discretionary exceﬁtions to the general rule against
considering issues for the first time on appeal. They are (1) when review is necessary to prevent
a miscarriage of justice or to preserve the integrity of the judicial process..." [FN23] In two
other cases, Black and Jackson, we held that where a party did not seek leave to amend a
leading in the lower court, we would not remand with instructions to grant leave to amend.
?FN24 Where a party does not ask the *1164 district court for leave to amend, "the request [on
appeal] to remand with instructions to permit amendment comes too late." kFN_ZS] This case
does not fall within the exception for miscarriages of justice and preserving the integrity of the
judicial process. The United States has at various times taken Posmons on both sides of the
proposition that the Kandik and Nation Rivers were navigable at statehood. There is no injustice
In holdlnﬁ the United States to a determination of navigability based upon its obdurate refusal to
answer the averment of navigability; the United States reached the same conclusion in the
determination of the Alaska Native Claims Review Board, an adjudicative organ of the

Department of the Interior.
FN23. Jovanovich v. U.S., 813 F.2d 1035, 1037 (9th Cir. 1987).

FN24. Black v. Payne, 591 F.2d 83, 89 S9th Cir.1979); Jackson v. American Bar
Association, 538 F.2d 829, 833 (9th Cir.1976).

FN25. Jackson, 538 F.2d at 833.

The Black River
[8|] The Black River is a harder case for the State of Alaska, because the federal qovernment
held off on asserting its position until after Doyon's administrative litigation was resolved as to
the Nation and Kandik, and then threw in the towel without forcing Doyon through another
administrative proceeding. It is plain from the record that the United States applied the
administrative decision for the Kandik and Nation Rivers in deciding what its position would be
on the Black River, and would probably have followed it had it come out the other way. That

12



cuts in favor of jurisdiction, because the state officials know that the federal government
considers the Black to be like the Kandik and Nation, and if it asserts a claim on those rivers, it
will most probably assert a claim on the Black. But the United States has never, so far as the
record shows, expressly asserted a claim on the Black, which cuts against jurisdiction.

Arguably under our decision in Shultz v. Department of Army, [FN26] the United States has not
done enough to make a cause of action re%ardlng the Black River to accrue, for purposes of the
statute of limitation. But it is ‘o_o_ssmle that a claim is substantial enough for jurisdiction even if
limitations against a private |tagant has not yet begun to run.  We distinguished between
easement cases like Shultz and disputes over title that would %lve. rise to possessory rg%hts in
Michel v. United States. [FN271 Also, because Congress in 1986 eliminated the Quiet Title Act
statute of limitations where state governments brmg the suits, the “claims an interest" Ianguaﬁe
in the jurisdiction-granting Subsection [FNZ8] has heen cut loose from the
jurisdiction-terminating provision barring private actions unless brought within twelve years of

"the date upon which it accrued.” [FN29]

FN26. Shultz v. Department of Army, 886 F.2d 1157 (9th Cir.1989) (even building a
fence, é;ate, and guardhouse were not enough to put a person on notice that the army
claimed the right to control a right of way).

FN27. Michel v. United States, 65 F.3d 130 (9th Cir. 1995).
FN28. 28 U.S.C. § 2409a(a).

FN29. 28 U.S.C. § 2409(g).

We have held that the statute of limitations Fortion of ine Quiet Title Act "does not require that
the United States communicate its claim in clear and unambl%;uou_s terms," which argues in favor
of jurisdiction, but that a cause of action does not accrue for limitations purposes “when the
United States' claim is ambiguous or vague." [FN30]

FN30. State of California v. Yuba Goldfields, Inc., 752 F.2d 393, 397(9th Cir. 1985).

Our recent decision in Leisnoi [FN31] seems to us to be an insuperable barrier to jurisdiction
regarding the Black River. Leisnoi holds that because subsection (a) of the Quiet Title Act
requires that title be "disputed,” [FN32] there must be a dispute between the United States and
the Bla_mnffm the Quiet Title Act suit. [FN33] There has never *1165 been a dispute between
the United States and the State of Alaska over the Black River. The United States reserves the
right to start a dispute, and has not disclaimed any interest. There may well be a dispute at some
time, considering that the federal position on the Black S|m|o_ly_follow_ed the administrative
determination on the Kandik and Nation, and it has taken conflicting positions on those rivers.
But whatever dispute there may be, it has not Yet occurred. The express federal reservation of
rights is not to revert to a position previously held, as with the Kandik and Nation, but to adopt a

position never previously taken.

13



FN3L. Leisnoi, Inc. v. United States, 170 F.3d 1188 (9th Cir. 1999).

FN32.28 U.S.C. §2409a(a).
FN33. Leisnoi, 170F.3dat 1191-92.

This is not to say that the State of Alaska ought not to be able to sue to quiet title in the Black
River, Arguably it should. Forkl years after statehood, it ought to be able to manage its Eroperty
knowing what is its property. And the litigation, if there is to be I|t|ﬁat|o_n, ought to take place
while witnesses with personal knowledge are still alive to testify. The district court's concerns
about the federal “dog in the manger" posture are well taken.” But the statutory language as
construed in Leisnoi nevertheless leaves the district court without Aurlsdmtmn to quiet title in the
Black River. A title cannot be said to be "disputed" by the United States if it has never disputed
it. The statute as it stands does not enable us to repair this practical Problem. We are compelled
to reverse the district court's O{_udg_ment insofar as it spoke to the Black River, and remand the
case o that the claim can be dismissed for lack ofjurisdiction as to the Black River.

13 Indian lands.

The United States argues that, to the extent we affirm, the district court should be required to
reword its judgment to exclude Indian lands from its scope. The Native corporations have not

appealed.

The United States argues that because the Quiet Title Act does not permit suit against it to quiet
title with respect to “trust or restricted Indian lands," [F_N34L the district court erred in not
enterln%ajudgment excluding such lands. [FN35] The United States did not plead or otherwise
allege that there are any trust or restricted Indian lands affected by the judgment, but its answer
did say that "preliminary research indicates the possible presence of individual landowners or
Native allotment claimants on the specified rivers.”

FN34. 28 U.S.C. § 2409a(a).

FN35. Appellant's Brief, 40-41.

[9][10] A "colorable™ claim that land is Indian trust or restricted land defeats Quiet Title Act
jurisdiction, but a claim that is not even “colorable” does not. [FN36] There can be no Indian
lands in the bed of a navigable river, because such underwater lands as a matter of law were held
in trust for the state by the United States prior to statehood, and passed to the State of Alaska on
statehood. [FN37] The Alaska Native Allotment Act did not reserve title to submerged lands for
future allotment awards. [FN38] Lands granted as Native allotments exclude lands under

navigable waters. [FN39]
FN36. State of Alaska v. Bahbitt, 182 F.3d 672 (9th Cir. 1999).
FN37. Montana v. United States, 450 U.S. 544, 551-52, 101 S.Ct. 1245, 67 L.Ed.2d 493
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(1981): Shively v. Bowlby, 152 U.S. 1,49, 14 S.Ct. 548, 38 L.Ed. 331 (1894); Pollard v
Hagan, 44 U.S.'(3 How.) 212, 1L L.Ed. 565 (1845).

FN38. 43 U.S.C. 88 270-1, 270-3 (1970) (repealed in 1971).

FN39. In re Frank Rulland, 41 1BLA 207 (1979): In re Hermann Kroener, 124 IBLA 57,
62 (1992); State of Alaska, 119 IBLA 260, 271 (1991).

There being no colorable claim to any Indian lands in the beds of the Kandik and Nation Rivers,
the districtjudge did not err in rejecting the United States' proposed language in the judgment.

*1166 CONCLUSION

The judgment is AFFIRMED with respect to the Kandik and Nation Rivers and REVERSED
with respect to the Black River. As to the Black River, the matter is remanded to the District
Court with instructions to dismiss for lack ofjurisdiction.
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TITLE V-ALASKA STATE JURISDICTION OVER SMALL HYDROELECTRIC PROJECTS

SEC. 501. ALASKA STATE JURISDICTION OVER SMALL HYDROELECTRIC
PROJECTS.

]Eaﬁt | of the Federal Power Act (16 U.S.C. 792 et seq.) is amended by adding at the end the
ollowing;

SEC. 32. ALASKA STATE JURISDICTION OVER SMALL HYDROELECTRIC
PROJECTS.

'(2) DISCONTINUANCE OF REGULATION BY THE COMMISSION- Notwithstanding sections
4(e) and 23(h), the Commission shall discontinue exercising licensing and regulatory authority under
this part over qua_h_fymﬁ project works in the State of Alaska, effective on the date on which the
Commission certifiés that the State of Alaska has in place a regulatory program for water-power
development that-

'%1). protects the public interest, the purposes listed in paragraph (2), and the environment to

the same extent provided by licensing and regulation by the Commission under this part and

otherathcabIe Federal laws, including the ndangeredS ecies Act (16 U.S.C. 1531 et seq.)
and the Fish and Wildlife Coordination'Act (16 U.S.C. 661 et seq.);

'(2) gives equal consideration to the purposes of-

A) energy conservation;

(
'(B) the protection, mitigation of damage to, and enhancement of, fish and wildlife
(including related spawning grounds and habitat),

'(C) the protection of recreational opportunities;
'(D) the preservation of other aspects of environmental quality;
'(E) the interests of Alaska Natives; and

4/25/2002 1227 PM
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'(F).other beneficial public uses, including imgation, flood control, water supply, and
navigation; and

'(3) requires, as a condition of a license for any project works--

'(A%the construction, maintenance, and operation by a licensee at its own exPense of

such lights and S|_gna|s as may be directed by the Secretary of the Department in which
the Coast Guard IS operating, and such fishways as may be prescribed by the Secretary
of the Interior or the Secretary of Commerce, as appropriate;

'(B) the operation of any navigation facilities which may be constructed as part of any
project to be controlled at all times by such reasonable rules and regulations as may be
made by the Secretary of the Army; and

'(C) conditions for the protection, mitigation, and enhancement of fish and wildlife

based on recommendations received pursuant to the Fish and Wildlife Coordination Act

9’6 U.S.C. 661 etseq.) from the National Marine Fisheries Service, the United States
ish and Wildlife Service, and State fish and wildlife agencies.

'(b) DEFINITION OF 'QUALIFYING PROJECT WORKS™ For purposes of this section, the term
‘qualifying project works' means project works-

'(1) that are not Bart ofa proLe,ct licensed under this part or exempted from licensing under this
part or section 405 of the Public Utility Regulatory Policies Act of 1978 prior to the date of the
enactment of this section;

'(2) for which a preliminary permit, a license application, or an application for an exemﬁtion
from licensing has not been accepted for filing by the Commission prior to the date of the
ena?,tmert])t of subsection (c) (unless such application is withdrawn at the election of the
applicant);

(3) that are part of a project that has a power production capacity 0f 5,000 kilowatts or less;
'(4) that are located entirely within the boundaries of the State of Alaska; and
(

'(5) that are not located in whole or in part on any Indian reservation, a conservation system
unit éas defined in section 102(4) of the Alaska National Interest Lands Conservation Act (16
US.C. 3_102(4%)), or segment of a river designated for study for addition to the Wild and
Scenic Rivers system.

'(c) ELECTION OF STATE LICENSING- In the case of nonqualifying project works that wouid be
a qualifying project works but for the fact that the project has been licensed (or exempted from
licensing) by the Commission prior to the enactment of this section, the licensee of such project may
in :jts dtﬁ_cre |0tr_1 elect to make the project subject to licensing and regulation by the State of Alaska
under this section.

'(d) PROJECT WORKS ON FEDERAL LANDS- With resP_ect to projects located in whole or in
?art on a reservation, a conservation system unit, or the public lands, a State license or exemption

rom licensing shall be subject to~

4/25/2002 1227 PM


http://thornas.loc.gov/cgi-bin/qusry/D7cl

httpy/thonres.loc.gov/ogi-irYquery/De! 06: 1: 7teny/~cl0aluVIFU:e26438:

'(L) the approval of the Secretary having jurisdiction over such lands; and

'(2) such conditions as the Secretary may prescribe.

'(e) CONSULTATION WITH AFFECTED AGENCIES- The Commission shall consult with the
Secretary of the Interior, the Secretary of Agriculture, and the Secretary of Commerce before

certifying the State of Alaska's regulatory program.

gf) APPLICATION OF FEDERAL LAWS- NothinF in this section shall preempt the application of
ederal environmental, natural resources, or cultural resources protection laws according to their

ferms.

'(%) OVERSIGHT BY THE COMMISSION- The State of Alaska shall notify the Commission not
|ater than 30 days after making any significant modification to its requlatory program. The
Commission shall periodically review the State's program to ensure compliance with the provisions

of this section.

éh) RESUMPTION OF COMMISSION AUTHORITY - Notwithstanding subsectionéa), the
,ommission shall reassert its licensing and regulatory authority under this part if the Commission
finds that the State of Alaska has not complied with one or more of the requirements of this section.

'(i) DETERMINATION BY THE COMMISSION- (1) Upon application by the Governor of the
State of Alaska, the Commission shall within 30 days commence a review of the State of Alaska's
regulatory program for water-power development to determine whether it complies with the

requirements of subsection (a).

.'(2.2.”.‘9 Commission's review required by paragraph (1) shall be completed within 1 year of
initiation, and the Commission shall within 30 days thereafter issue a final order determmm? _
whether or not the State of Alaska's regulatory program for water-power development complies with

the requirements of subsection (a).

'(3) If the Commission fails to issue a final order in accordance with paragraph (2) the State of
Alaska's re%ulatory program for water-power development shall be deemed to be in compliance with

subsection (a)."

TITLE VISWEATHERIZATION, SUMMER FILL, HYDROELECT
PROCEDURES, AND INVENTORY OF OIL AND GAS RE

SEC. 601. CHANGES IN WEATHERIZATION PROGRAM TO
LOW-INCOME PERSONS.

g) The matter under the heading, 'Energy Conservation (includin transferoffundsz' in title Il of the
epartment of the Interior and Related Agencies Af)propnatlons ct, 2000 (113 Stat. 1535,
1501 A -180), is amended by striking ‘grants." and all that follows and inserting ‘grants."
(b) Section 415 of the Energy Conservation and Production Act (42 U.S.C. 6865) is amended—

(1) In subsection (a)(1) by striking the first sentence;

(2) insubsection (a)(2) by~
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OFFICE OF THEATTORNEY GENERAL

November 19,1996
Honorable LOre®. Leman
Alaska State Semite
Honorable Joe Green ]
Alaska House of Representatives
‘Stae Capitol L L " o o —
ATNGIA W -1- « — o

ReCiNsvigabk Waters of Alaslw  ;/«

Dear Senator Leman and Representative Green:
v\ * . ...
W  arc -writing to respond to ths ten questions you posed. about the stete’a’
navigable waters myom ;I$ter ofA pril47,1996, The questions me reprintedbelow with
the responses. Please do nothesitate to contactus ifyon would like any further

information.

Question 1. Background mforasatsca regam&tg tie® atnfer’s Babusergcd landbs
and navigable waters jurisdictions and ownership authorities and rapmwibffitk*
that are founded in statute and the constitution.

Answer There are several general principles o f states’ interests innavigable

waters: 1 ; ®
L CA o x - .
fé r&({)ﬂﬁal]%estaie hestitle to lands undertying iniand navigable weters and de

Alaska ,0WNS the submerged lands underlying navigable waters and between.
nvan high and mean low tide within its boundaries by virtue o f the equal footing
doctrine, dJnder tbe equal footing doctrine, new states created L oin federal
territories are admitted to the Union with all oftbe powers of sovereignty and
jurisdiction that pertsm to the cnigmal states. Upco4be admission of &state to the
Union, the title to HMds underlying navigable waters witirin die state passed to the

to-C3JLH e MKAiltd'ftniccvtV OpaBtfliy C.0.
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stats as a matter of constitutional right, subject onh to the paramount federal
power to control the waters far navigation in interstate and foreign commerce.

Alaska owns the submerged lands from mean low tide seaward three milw
by virtue ofthe Submerged Lands Actof 1953, 43 U.S.C §130”~ made applicable
to Alaska in section 6 (m) o f the Statehood A ct This land does not pii&s under dice
equal footing doctrine. The Submerged Lands Act also includes lands underlying
inland navigable waters and between mean high and low lido, but this was
unnecessary, because states take tide to these lands automatically.

Prestatehood resertadwis o ffateil land taiyTav~tfOffie impfltftwswWe™

' title.""Despite the eqtuFfboting do&rine-ahd fbi“ubmcrged LittaJ* Act, tfe United
States claim* title to much o fdie land underlying navigable watcrwnya within the
25% o f Alaska that the federal government bad in reserved status at statehood.
This issue is governed by fee Utah Lake case, Utah Division o fState Lands v.
United States, 482 U.S. 193 (1987). la Utah Lake the Courtnoted feat when
Congress attends to convey submerged lands in a territory to a private party,of
neoessity it must also intend to dsfwat the fixture State’s claim to the bmd, but when
Congress reserves land to itself; it may cu» also intend to defeat a fimtre State's
title to theJpd. 4S2 U~-. at'202. The Court held feat even,assuming that d
reservatk” could tide, fee DfetedStates coul™ not timw that Congress
intended this result as to Utah Lake, Id. it 203. The Courtheld feat tbe United
State* would have to.overcome fee gfnmg pcesmnprion against such a conclusion,
a&d.establish two points wife respect to fee withdrawal araTreservuticm: (1) feat
Congress clearly intended to include submerged lauds in fee withdrawal, and (2)
feat Congress afifematively intended to defeat fee fixture state'stide to fee
submerged lands. In Utah Lake, theCourtheld thatfee United States did not
establish that Congress had intended to include the lake bed.in the reservation,
despite the feet feat the purpose of the reservation was to preserve fee lake for a

reservoir. S

The nplaxvi.owQer holds tide to lands underlying raransvigable Waters to fee
midpointoffee waterway. ,

3. Tksstandardfordetermining ifan inland voter is navigable: m

Forpurposes o f title to submerged lunds, water* are navigiblc id fiwtwfeea.
feey are used or susceptible ofbeing used in their natural sod ordinary condition
as highways for oommerce over winch trade and travel may be conducted. Untied.
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Stales v. Holt State Bank, 270 U.S. 49, 56 (1926). Because Alaska took tide to all
lands underlying navigable waters st statehood, to establish its title, the state must
prove that a waterway tell within this definition on January 3,1939.

C. The Public TrustDoctrine:

The public trust doctrine holds that title to lends under navigable waters is a
title held in trust tor the people ofthe state, that they may enjoy the navigation of
the waters, carry cmcommerce over them, and have the liberty o ffishing therein,
freed from the obstruction or interference o fprivate pertiea. Ultnais Central R.R.
Co. v. lllinois, 146 U.S. 387;452<1892). The Alaska Seprtng-Coartmlopted the
public irtfef da”*rirto'aseiEmnated” in CWC'FlsheHes~Inc7v,::'7
Bunker, 755 P.2d 1115 (Alaska 1988){holding that state tiddands are conveyed
subject to die public trust easements for navigation, commerce, and fishery); but
compare Hayes v. A.J. Associates, Inc. 846 P.2d 131 (Abtda 1993Xmimngis nota

.pubUclsurtptn™”

The Alaska Constitution provides protection* similar to the common, law
public trust doctrine. Article VUI, section 3 states that
AN oMV 1 KR e
'Wherever occmimg in tiiarntttiral state, fish, wfidK”,and
waters are reserved to the people for common use. -

After reviewing the public treat doctrine in Owstchsk v. Slate, Guide Licensing,
165 P.2d 483 (Alaska 1988), die Alaska Supreme Courtexplaned that "the
common use clause was intended to engraftin our constitution certain trust
principles guaranteeing access to the fish, wildlife and water reaouroca of the

*

state."

Article V3II, section 14 states; e«

Fre~acccss to-tito navigable-orpublic w steaof flic State, as
defined by die legislature, shall not be denied any citizen, of
the United States or resident o fthe State, exceptthatfee
legislature may be general law regulate and lim it such access
for other beneficial uses or public purposes.

Pursuant to this grantof fcdhority/the Alaska State Legislature defined
""navigable waters" very broadly, much more broadly than the federal definition of
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navigable waters for tide proposes:

"navigable w ura’ means any water of (be state fboning a river,
stream, lake, pond, slough, creek, bey, sound, estuary, inlet, strait,
passage, canal sea or ocean, or any other body o fwater or waterway
within tbe territorial limits ofthe state or select to its jurisdiction,
thatis navigable in feet Jswany useful public propose, including but
not limited to water suitable fro commercial navigation, floating of
logs, landing and takeoff o faircraft, and public boating, trapping,
hunting waterfowl and aquatic animals, fishing, or other public

recreatlonal Rroposes. - . ° o -
~\re** - r« &asu nrr\ d R kp e

AS 38.05.365(12). Hus section defines the types o f waterbodies in Alaska
available for public use under Alaska statutes. The Legislature flgthcr interpreted
die oonstitroicmal protections for pubHc use of the waters in an act relating to the

navigab’(lle or pubHc waters of tbe state, declaring in the preamble that
. r.vX. 55

é e
)

« (a) -+ Thepeople ofthe state have a constitutionaliight tofree access to

the navigable or public waters o f the state.

(b)  Subject to the federal navigational servitude, the state haafulL power
and control ofafiafthe navigable orpabHc wafers o f$ ¢ state both
meandered and urHneandered/Jtsd ithchla and canixoj& -all navigable or
pubHc waters in trustfor die nae.ofthe people ofdie rtafc,

(c) Ownership ofland borderingnavigable or public waters does not
grant an grohyrive right totbfi use o ftbe water and any nghte of title to the
land below the mrdmmy high, water mnric are subject to the righto ofthe
people ofthe state to use and have access to five water for recreational
purposes or any other public purposes for which tbe water is used or
capable of being used consistent with the pubHc trust

m (d) .."/This Act may not be construed to afiectar abridge valid existing
,» rights or create any right or privilege to thepnbH ctocroaioir enterprivate

| a n d . - o | =

85 SLA chap. 82, codified as AS 38.05.128 (Under this statute obctructkm or

interference with passoge by a member o f the pubHc on any navigable water is a
class B misdemeanor). Tina, under the Alaska Constitution and this statute, any
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surface wate.s8 capable ofuse for tbe public defined in AS 38.05365(12) are
available to tbe public, regardless of strtttmbed ownmhjp. Snob public use is not
considered a taking and is not subject to inverse condemnation action. Private
ownership ia sabjcct to the public rights that arc protected by tbe public trust Thbe
precise scope ofthe public rights is undefined, however. Wfcfle fee public clearly
has tbe right tn navigate such waters, courtsin Alaska have not pddrrgsed whedver
this rightincludes fiildng from the banks, portaging around obstacles, or camping

bdiow crdloEiy high water.
D. Federal authority to regulate navigable waters.

mm - . . Sdriftffcd&fal agencies h*vs i~ttddttgii® iOM governingairtmtiw7
on navigable waters flowing through federal lands. The extant of tfceir
authority to do so is unclear. In some instances tbe agency may have
Commerce Clause authority, e.g™ m ptmndgaring regulation to implement
envinmmaital Urws. The mere difficult question, however, is tjie scope cd'
an agency’s authority whose mandates arenot direcdy related towater, but
se tied to land management, roch as the National Forest Service,' the
National Park Service, die Bureau of Land Management, etc. The Court of
Appeals for die Eight Circuit has beld tisst wane agaaaesm ay rugulLste nan-
pubiio lands under ttic Property U sase if tbe activities could'ragatively
afiect the propose ofthe reservation (for example, a'pemari. could not dioot
ducks from a navigable lake wftitm a wilderness area where fins activity
was prohibited). In Alaska, the more common scenario is nilagency i
restricting access oa navigable waters within the reservatioilL Xe. requiring a
permitto conduct commtrcial activity on awnerway. The extent of agjsscy
authority to restrict access depends on die authority Congress has delegated,
to die agency and oh the impact ofthe activity on the land values protected

by the reservation.,

Question 2 ; Procedures Involved In asserting navigability and J>utedit2e and
management of navigable watarii and ride and cubei«rged landa.

Answer Ifthe state believes dot a waterway- is navigable that it therefore
owns the underlying lands, it simply acta as the owner ft <k” not attemptto geta
courtjudgment bafbn; assumingjurisdiction or undelraddag any activity absent
some dispute as to titie. 1fthe state determines that a courtjudgmentto qoict tttio
is necessary, die Btatcmay pursue suchajudgment |f state title is challenged by
the United States, the state must file suitunder die Quiet Tide Act, 28 U.S.C.
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2409a. Under die Quiet Title Act; the federal district c-ozrtw ill not have
jurisdiction unless the state gives die United States 180 days notice ofits intent to
file suit before filing lhe complaint In answering die complaint, the United States
nay disclaim interestin all or part of die lands described in tbe comptoint, and the
court will enterjudgment quieting tide in the state to these tends. Generally, the
parties will hold a trial to detennme the navigability of a waterway in order to
establish title to disputed submerged lands, unless die United States’ claim to
ownership is baaed <ksomething other than tbe issue o fBAvigabiltry. If; fhr

example, the United States claims ownership by virtue o f a prestatebood
withdrawal, the issue may be resolved by a motion for summary judgment

federal government in stato court

Questions 3: Describe existing Jurbdictioaal and ovnaerrbip conflicts invoMng
tide.and submerged lands and navigable waters and your department’! rale to
addrcwlag these ccufKcia. ?

Answer
A. OwnershipoceoiHctsi®Any conflictutoownaship ofsubroerged lands most

likely « based uponone oftwo issues: whetherthe and* undalay navigable
waters cm jwmaiy. 3, 1959, or whether the United Stales defeated the state’s title to
submerged lands through a prcrtctebeod withdrawal. Soe er~lanariona ofthem
principles under the answer to question ! and a description o f fhe litigation under

the smewerto question 4. .

B. Jurisdictional conflicts: The issue of the boundaries of state and federal
jurisdiction over various activities on navigable waters is notprecisely dear.
According to the United States Supreme Court, states take tide to submerged lands
st statehood because (he sovereign needs to control navigation, fishing, and other
commercial activity an rivers and lakes. Utah Lake, 482 U.S. at 195. Further, in
confirming and conveying title to submerged lands in states in the Submerged

i-W fl Actof 1953, Congress purported to grantnot only title, but also the right
and power to manage, administer, lease,- develop, and use fee submerged lands raid
natural reaounes in accordance with applicable state law. 43 U.S.C. §1301.

Nevertheless, the United States bas soroe authority to regukte activities cm
navigable waters. The extent o fthis authority ia not entirely dear kod depends
upon fee nature o f tbe activities. Congress has authority under the Commerce
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Clause to regulate economic activity that substantially effects interstate commerc
For decades the Supreme Court interpreted tina sutharity very broadly, but lately
has demonstrated that the authority has limits. See United Stoics v. Lopez, 113
S.Ct 1624(1993XCongt«ss had tithed to establish that regulating firearms within
school zone is within its commerce clause authority). Tbe success ofany
challenge to Congress' commerce clause authority to regulate navigable waters
would depend greatty on the facts, on the necessity ofthe regulation to keep
navigable waters open for commerce, or on the Impact oftbe regulation on

interstate commerce.

The Court of Appeals fbc Eighth Circuitbarrated thttCongress* --
*'- property ‘clAusepower can extend offfederalTendi under certain circuhtjGtnccs.
The cases hold that Congress* power to protect pabHc Und erfands to regulation
conductan oroilthe pubhc land thatwould threaten the designated purpose of
federal lands. Thus, for example, in Mirmesotay. Block, the court held that the
.United States had authority to prohibit tire use o f motorboats on waters subject to
state jurisdiction within, the borders of the Boundary Waters Canoe Area
Wi lderness. 660 R2d 1240 (sth Car. 1981), cert denied, 455 U.S. 1007 (1962).
Under this principle, federal agencies would have authority to regulate activities

P 08
1

November 19,1996

e.

a

of

offfcderaUands if Congress ha»givea them authority to promulgate regrdstioas to

promote Ac purposes of the reservation. The purjwrtc ofti» i]Ji™ol«ioia woiild
have to have a fairly direct connection to-the federal designation, o f the!land.

Although not entlrely dear, eX|§\t|ngN|nt|rC|rCU|t ca sugge7 thtl{be

e.g., USv. Lindsey, 595 F.2d 5 (9th Cir. 1979) (igrholding federal regulatory

authority to proHbfr camping and bdliing fires on stato-owncd rivex beds within.

a

NBifocal Forestin order to protect adjacent federal property from physical harm).

As to particular conflicts, the Departments o f Fish and Game and Natural
Resources inform the Department afLafcfwhen conflicts arise! The agencies wil
litigate if necef-sary, bur look for other resolutions «* wellL

i . - *
Question 4: Tbe status ofexisting fitigattoa.
\ " . Ji

ANSWEE  BM.......ooeoeceeeeeessessesssesssssssssesesssssssneeess seesssssens

a. Kandik, Nation, sod Black Alaska* i~ ~5tefM :(Uhited States »

District Court No. A93-437 CV (JKS) (Judge Singleton); Ninth Gir. No. 94-36176
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state's attorney- Bonnie Harris; U.S." attorney: Bruce Landau.; Doyon's attorney:
Nstium Bergeshevt). The state filed sail in November 1993 to quiettitle to three
rivers in northeast Alaska. The federal governmenthas previously detennincd that
all three rivm, ihit Kandik, fee Nation, and the Black, are navigable.

The United States moved to dismiss, churning that die state bad not
properly established that tits United States disputed tide md thatthnefbre the
Court had z» jurisdiction to hear the esse. Thr, Court denied this morion, agreeing
that tbe mere possibility that the Lhrted Stales mi~*htown fits? riverbeds conptiiared
a cloud on the State's tide sufficient to trigger fixe waiver of sovereignimmunity in

........... the Quiet Title Act The United State? appealedtkedectsicnto the*Ninth Circuit"*
12/-- tiz 0 e "Ar ¥ r~" VA mooc-th m

The NImh Circuitruled in faro* ufthe bchfing that the United Shrtct
did not have arightto appeal until the dedsuwi tester* &e District Courtis final,
that is, until the District Court (fertanmnes tbe underlying navigability claim. Back
before the district court, the United States moved for ccrtificahon for aa
interlocutory sppcalL. The court demod the morion. Tbe United.States answered
‘the comj&aint, but refused to admit or deny that the relevantrivers arc navigable.
Consequently, tbe state moved for judgement on the pleadings, winch fix court
granted. The UmtedStatev has.”ealed thcjudgment to the Ninth Circuit

b. RLO 82: State o fAlaskav. U flted States, United. Sjfetes District Court, ,
A87-"50-CV (HRHJj (State's attorney: Joanne Grace; U.S. attpnieyr Bfuce
Landon; Intervener Arctic Slope Regional Carp, attorney: David Crosby). The
state brought this actionin 1987 to quiet titk: to the lands underiying inland
navigable waters in an area withdrawn in 1943 by Public Land Order 82 (PLO 82).
The TThitcsd"Stabes. Supreme Courthas held that tide to submerged lands passes to
new states st statehood as a matter of constitutional grace underthe equal footing
doctrine. At stake in fins care is tiile to tbe lands underlying the navigable: waters
on 48 million acres in Northern Alaska. TheUnited States montaiiifl that the
submerged lands withmPLO 82 did not pass to the state because the area was
reserved at statehood (the reservation was revolted in 1960). The state argues that
the United States has sot overcome fixe Strong presumption against finding that
Congress intended both to reserve the submerged lands and to.defest state title 10
them T

Arctic Slope Regional Cooperation intervened in the case because it claims
an interest in the submerged lands as weil. The parties completed briefing in 1993
and presented oral argumentin 1994. The courtissued &dcdsioa in 1996,
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granting suznmaty judgment to tbe slate. Several months after the court issued its
opinion, the United States filed a motion to dismiss the case. It argues &«t the
state did notgive proper notice before bringing its qoiet title claim, and that
therefore the court never had jurisdiction, over the care. This motion is pending.

c. Disktnn Sands case: UnitedStatu v. Alaska, No. 84, Original,

United States Supreme Court (State's attorneys: Tam Kocster, John Briscoe,
Joanne Grace; U.S. attorney Mike Reed). The United States filed this caw in 1979
to determine the boundary between state sod federal submerged bask along the
BeaefbrtSca, The Stete cmnHerclajmfid, raising tbs im e oftitle to tbe submerged

- within the BoundarierofthrNaticoad Petroleum Rcstxverandttse Arctic

" Nirfton&IWIMIrfs"Refnge. The Lttntfed$tate3 Sujfreme Court appointed ~Special’
Master to hear evidence and MUfE recommendations in a report The Master,
Keith Mann, issued die reportin 1996, recommending that the United States
prevail on ah issues except title to the submerged lands m ANWR. The parties
hare briefed their exceptions to the report, and the Supreme Court will hear oral

argument hffthfl Spring of 1997, aitdissue a derision thereafter.

d. NPRA case: State V. UnitedStates, U.S. District CourtNo. A83-343-CV
(JWSXState's attorney: Joanne Grace; U:S™attorney: Bruce Laudon; Intavenor .
Arctic Slope Regional Corp. attorney: David Cmby). Tho State,ofAladaifiled
(his case mfederaldistriot courtin 1983 to quiet tide to the Isolds underlying
certain navigable Writers withm dteNstional Petroleum Reserve (NPRA); to enjoin
disbursement cf proceeds received by the United States in disposing o finterests in
thjse lands, incfe'feg proceeds of pextamoiland gas lease sales;.sod for damages.
The state's claims prerent drree issues:

(1) Did titip to to* laads tmdeiiying navigable water* within NPRA paas to toe
state at statehood?

(2) Iftitie-to the lands underlying navigable waters within NPRA passed to the
stete at statehood, are the waterways at issue navigable?

(3) Ifthe rtate has tide to lands underlying toe waterways atissue, has toe state
been damaged and to what extent?

The care b»i been stayed pending d decision by toe United States Supreme
Court in United Statesv: A laska,”. 84, Original which involves the same parties
and raises toe same primary itsoe, among others. The Supreme Court’s decision in
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Original 84 will determine tbe result in this case.
e. Moose Creek case: JohnBrown v. Stale o fAlaska, Departmento f

Natural Resources (Alaska Superior Coartno. 4FA-93-2269 CIV (Fairbanks,
Jodg* Hodg«»); State's attorney: liu B. Nelson; appellant's attorney: none (pea
se). John Brown appealed foe stem's denial ofa mining permitto conductwedc
0s his mining claim on Moose Creek, located in the Kantuhna mining area.
Because the issue of whether Moose Creek is navigable and whether the
submerged Igndti are owned by the state is unresolved, the state denied the permit
The qtBte withdrew an earlier navigability determination because it was based an

— - — insufficient data. AMthjnal etady and expewiitoreofstate resourcesover severer

' * years wonld'bc necessary to mako trhSwg&ifiiy'dttcnnmatictfi:- ThcTKkiris»nb
Superior Court will decide whetherthe state abused its discretion in withdrawing
its previous navigability determination and deciding not to spend its limited time
and resources on. this particular creek atthis time. Briefingis complete and a

.derision is pending.

"Qvestloa 5: How many acres of tide and submerged lands exist ia Alaska?

N ocne knriws precisely tbs ocze»ge,ofsubmerged lands in Alaska, bat
according to a rouj” estimation by the Department ofNatnral Resources, Alaska
has 14- Ifi ndUion,acres ofsubmerged lands underlying inland nsndg&hle.waters
and 46 million acrefl of land undjrfyiag tidelaads sad the seA oatto tWthree-mile

hmit

Question €a W hy has the state decided not to participate th the Navigability
Task Force process offered by the Departmentofinterior?

The state did not participate in the Navigability Task Force process with the
Department o f Interior until foe navigability program was deleted from the DNR
budget by the legislature as ofInly 1, 1995. Withoutfowling, theslate’s
participation was curtailed and the Task Force ceased to exist When approached
to reestablish the Task Force in 1996, foe Departmento fInterior sought z
commitment from thc state thatfimdIngwoald be corrtrrand pastthe coachaaon. of

foe fiscal year. Since the state amid notmake such a commitment, foe Task Force
has not been reinitiated.

Question 7: DNR has a centralized navigability data base. Is that data base

cummt?
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DNR has been working to keep its data base current By its nature, it is aa
ongoing process, but DNR ia now cspaadiag, nnproving, &X' ipdatmg its
navigability data base. Iti* in the proc«s* of tying it together with otfasr databases,
such as its hydrology database, This information is available to tbe public* at
DNR, amiDNR is considering making some or all ofthe informatian available cm

the Internet

Question*: Ifthe Deportment ofinterior and the jfcperfment of AgricnKare
contfnse is their attempts to Impieaseat regulatory control over most state and
private lands and navigable waters within Alaska through ibdr proposed subsistence
rygnUtions, what strategy has been.adopted to dear tttte-amisbuaagemeat —
jurisdiction oyer major,navigabie waters}n AlaskaJ-AMurdag that ihe state’s T »
interests arc best protected if we have title to submerged lands, it seem prudent to
expedite that process over major systems aa qokkiy as poariWe rather than wait until
the Inevitable conflict occurs and the state b limited in its litigation options.

Although the Ninth Circuit dedric®. in tbe Katie lobn casespecifies that
"pubHc landsZ subject to federal subsistence regulator jffiah and Wildlife include
mvigable waters in which the United States has a reserved WHIcr right, the federal
agencies already had asserted sotfceaity over normavigaMe waters flowing, on
federal lands. Tberefbr£ tfce federal sabwstocu bottrd willregulatefisheries in
both navigable and nonnavigable waters within federal areas set apart for a use
tfaatrequiies reservation o fwater. According to die advance notice ofrulemaking
that the agencies have published, these areas include all NationalParie*,.all
National Preserves, all National Wildlife Refbges, all Wild sod Scenic River
Systems, tbe National Petroleum Reserve, Conservation and Recreation Areas, and
neariy all waters within the Chugsch and Tongcss National Forests, totally. 170-

» 180 rmflion acres, about halfthe state, hithese areas, ctate assertion oftitle to the
submerged l«od3s will not effect federal authority to regulate fisheries. In other
federal areas, ie . BLM lands, the Ktfhcrily of& e federal subsistence board is
limited to aommyvigabk T/aters, The state has no policy or plan, to gmcttida to tbe

" waters in these areas, because to date the federal subsistence boardhas not issued
regulations for thcsc.areaai that differ rignrfioandy from the state regulations.

Question 9; What is bdag done to review navigability determlaatMcu and
conveyances prior to the uGutkeU» ™ ruliag? -

The United States will notiwonsader navigability ofwaterways it already
has conveyed wifhpct the consent ofthe canveyec. The Department ofNatural
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has conveyed without the consent of the conveyed. The Department oTNataral
Resource* hax been attempting to negotiate consentwith m e Native
corporations, and hu been soccessfial in one case to date.

Question 10: Explain what inter-agency process is utilised within the Administration
to prioritks navigability assertions and gstet title action*,

Siaoe tbe legislature funded a ncvigabdity program in tbe supplemental
budget last spring, * group o f state employees with representatives from the
Departments of Fish snd Game, Natural Resources, and Law have been meeting
periodically. The group has.identified navigable waters hfweaxclating to tide,

?jtn iricfioraad SWCKY that it coujad®-~o bepriojjties for the,state, andis.infhe:
process o f identifying particular watenvnyi that the state could Xu& as bases for
litigating these issues.

We hope that this sufficiently aarwera yemr questions. Again, plc*s* let us know
if we tan provide father infonnatioa.

Y eay truly yours,

n i“Bnice M, Boteflno.
Attorney General

* FrankRtw.

Commixsianer

John Shively N g
Commissioner

Department ofNamral Resources

TOIRL P. 13
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Sponsor Statement

a%pojntments to the Board of Fisheries and to the ex officio
e

HB283: "An Act relating I
ries.

{0
secretary of the Board of Fis

. Despite record catches in recent years, the present salmon industry is reeling from the impact of
foreign farmed-fisheries driving Alaska's prices to historic lows. As early as 1892, the Alaska
salmon industry has been plagued by glutted world salmon markets and falling prices - but has
always recovered and it can recover again. However, to compete in the world market today, it is
imperative that we utilize leading edge expertise in the management of our salmon industry.

To bring this expertise to the Alaska Board of Fisheries, (ABOF) this bill effectively does two
things: it designates three seats to the commercial fishing sector, three seats to the
sport/personal-use sector, and one seat to the subsistence users throughout the state; and, it

limits the terms of the board members while allowing reappointment after sitting out one term.

Section 1 - Seat Designation: Under the first item, it is important to note that the designation of
board seats is not a unique proposal in regard to appointing membership to boards. As an
example, the International Pacific Halibut Commission has designated seats, with one member
from each country representing harvesters, one representing processors, and one representing
the government. The designation mentioned above would assure representation from all
segments of industry pertinent to the biological management of the fishery.

Commercial representation is lacking with the present appointment procedure: The 2001
APOC report shows that only one member earned commercial fishing income of over $1,000.
This amount hardly constitutes adequate representation of a billion-dollar/year industry, the
state’s leading employer, the second largest contributor of revenue to the general fund, and
most importantly, an industry in desperate need of revitalization. With the entry of high quality,
lower-priced foreign-farmed fish on the world-market, Alaska needs innovative, knowledgeable,
and progressive individuals from the commercial fishing sector to ensure that our fisheries can

hold their own against such challengers.

Knowledgeable sport and personal-use representation is necessary to address several

critical issues:
Riverbank degradation, international salmon treaties reflecting migration patterns and harvest

levels, and local area stock depletion of federally managed fisheries all are concerns related to
Alaska sport and personal use fisheries.

Additionally, sport and personal-use fisheries throughout the state are burgeoning. To effectively
manage the river systems for sustained yield and imminent growth, knowledgeable represen-

tation needs to be a part of the process.

A dedicated subsistence seat needs to be added to the ABOF:


mailto:_Sealzi@legis.state.ak.us

The lack of settlement between the state of Alaska and the federal government on the
subsistence issues has led to co-management of our resources between the two entities. The
ABOF in its management would bode well to have representation from the subsistence users of
this state. Alaskans need to adequately address commercial, sport, personal use, and
subsistence all within the context of each other.

Section 2 - Term Limits: _ - _ N _ .
While good argument exists against term limits regarding elected officials, appointed officials fall
into a somewnhat different category. The people of the state have a voice through the governor,
who appoints the board members, and the legislature, which confirms them. However, there is
no direct vote as in a general election to remove members. This bill compromises the concept of
limiting members’ terms by allowing reappointment after sitting out one term.
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To: Rep. Drew Scalzi At: 465-3472
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January 28, 7.002

Rep.rtiseftt3 tive Gary Stevens
Representative Peggy Wilson.
Co-CMirs . _ o
House Special Committee on Fisheries
Alaska State L%slature
3100

State Capita).
Junea(u:,aﬁla) k(a 98801-1)182

Dm' Representatives Stevens and Wilson,

| am writing to give Concerned Area M Fishermen's suppart for HB 283 BeHB 284, Both of
these bills will bring a balance back to the Board of Fisheries that is badly needed. The Board
needs more geographical representation as well a better balance between commercial, sport and
subsistence, "The present Board is weighted heavily towards sport and central Alaska, 'Ihe bias
towards certain, user groups and regions could be eliminated with the passage of HB 283. The
issue o f Conflict of Interest has been, an ongoing concern for many participating in tlie hoard
process and HB 284 would bring relief on this iSsue to commercial fishermen and many coastal

communities of Alaska.

Concerned Area. M Fishermen represents 110 drift giilnct salmon permit holders from tire Alaska
Peninsula/ Aleutian Islands and is a member groupofthe UFA. Wo appreciate both ofyou talcing
the time to read our comments on what we fed are two ve(rjy|m ortant issues. Hopefully the
Alaska House of Representatives will consider these bills du mg this session to help improve the

Board of Fisheries process.

Brad. L. Barr

President
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Representative Peggy Wilson
Representative Gary Stevens
Co-Chairs _ o
House Special Committee on Fisheries

Alaska State Legislature
State Capitol ( S3100%
Juneau, AK 99801-118

Dear Co-Chairs,
Re: HB 283 Appointments to Board of Fisheries

United Fishermen of Alaska supports passage ofthis hill to provide for designated seats
on the Board of Fisheries and term limits for Board members.

Demgnated seats for sport, subsistence, and commercial are needed to ensure that the
board members has recent, substantive, experience and exP]ertlse In the various fisheries,
they represent. The ex-vessel value of commercially cau% t seafood has exceeded $1B in
some years; it is critical that some board members have the expertise necessary to
manage this renewable permanent fund. This expertise requirement exists for other

hoards, such as the Marine Pilot Board.

Term limits,are needed to achieve two goals. The first is to avoid bumout by hoard
members; six years is long enough in the demanding environment of the Board of
Fisheries. Second, limits are neéded to ensure that fresh faces are at the table to address

changing circumstances while maintaining some basic continuity.

E'?f twenty-niuc members groups of UFA would appreciate your support in pasting this
|

|fyou have any questions about our position or ifyou need additional information, please
feel free t? contact me.

Sincerely,
Thomas ¥, Gemmelt >

Executive Director
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Cordova district Fishermen United

Celebrating 65 Years of Service to Commercial Fishermen in Cordova, Alaska

P.O. Box.939 Cordova, Alaska 99574 / phone (907) 424-3447 / fax (907) 424-3430 /
e-mail cdfuffiptlotaihanet

February 4,2002

House Special Committee on Fisheries
Alaska State Legislature
State Capitol (MS 31.00)
Juneau, AK 99801-1192

RE: HB 283 - Appointments to the Board of Fisheries

Dear Members,

CDFU, representing the fishing fleets of Area £ - the Copper ftiver and Prince William
Sound - supports the intent of HB 283, The Alaska Board of Fisheries plays an extremely
important role Inthe viability of our fisheries resources florf the commercial fishing industry, os
well as Inthe sport, personal use and subsistence f Isheries of our state. As the lion's share of the
Board's decisions deal with the intricate 'nuts and bolts"” of regulating Alaska's commercial
fishing industry, CDFU believes that knowledge and understanding of commercial fishing is a
resource critically important to the Board. All fisheries issues are complex, but commercial
fisheries are particular'/ so, and the Board of Fisheries needs the benefit of those
knowledgeable of the subtleties and nuances that will make or break the industry.

The current language of the bill that details the criteria for representation of the
commercial fishing seats likely restricts the number of capable and effective fishing industry
representatives to too small a pool. We look forward to a broader discussion of that definition.

We fully support the provision in this legislation for terms limits. The Board of Fisheries
is likely the most grueling and demanding Board or Commission in the State af Alaska Six years
is more than enough far any individual to serve. Over time, it is only natural that positions and
biases tend to develop and firm on the divisive issues facing this Board. It is only fair to the
stakeholders being regulated that folks with fresh vision and energy be allowed to serve on this

very important board.
Thank you for considering our comments. We look forward to working with you.

Sincerely,

Sue Aspelund
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United SOutheast Alaska Gillncttcrs
PO Box 22427

Juneau, Alaska 99802

(907) 586-5860 Fax (907)586-0167

E-mail: usag@ gci.nct
February 6, 2002

Representative Peggy Wilson
Representative Gary Stevens
Co-Chairs . _
House Special Committee on Fisheries
Alaska State Legislature

State Capitol (MS 3100

Juneau, AK 99801-li

Dear Co-Chairs,
Re: HB 283 Appointments to Board of Fisheries

United Southeast Alaska Gillnetters (USAG) supports passage of this bill to provide for
designated seats on the Board of Fisheries and term limits for Board
members.

Designated seats for sport, subsistence, and commercial are needed to ensure
that the board members has recent, substantive, experience and expertise in
the various fisheries they represent. The ex-vessel value of commercially
caught seafood ha3 exceeded $1B in «orae years; it is critical that some
board members have the expertise necessary to manage this renewable
ermanent fund. This expertise requirement exists for other boards, stioh as

he Marine Pilot Board.

Term limits are needed to achieve two goals.. The first is to avoid burnout
board members; six years is long endugh in the demandmﬁ environment of

the Board of Fisheries. “Second, limits we needed to ensure that fresh

faces gre at the table to address chareing circumstances while maintaining

some basic continuity.

The 100-plus members of USAG urge your support in passing this bill.

If you have an?/ questions about our position or if you need additional
information. please feci free to contact me.

SinrwHv

A910-98S fAOB) ujppew ] Kijor 0qqioi 20 90 Qo]
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If Alaska's ailing fisheries are to
be winners on tho world market,
decisions on how (hoso fisheries
are run should be made by experts
In (he field, not political
appointees who may have Utile
real-life fishing experience, says
Rep. Drew Scalxi, R-Homer,
sponsorofabill tochange thoway
members of die Alaska Board of
Fisheries are appointed.

The latest version of Houae BUI
283, a committee aubstltute
passed Monday by the Houso
Spoclal Committee on Fisheries,
U scheduled fora teleconferenced
hearing at 1p.m. today before the
House Resources Committee.

If adopted in Its present form,
tho seven sppointed tests on the
Board of Fish would be designat-
ed — two going to commarclal
fishers, two golog to sport fishers,
tnother pair to suhsistenee fishers
and one named atUrge.'

In each case, the designees
would have to have at least five
MtKMyMs «x M yean of activo participation in

» prodction Edlityon the Swanson Rivar Gil Feld, pictured fromthe air In1980. 0K commercial, sport or subsistence

eplorationand production have boon a fixdureon tho Kenail National Wildlife Refuge fisheries to qualify. Where
required, each would alto have to

hold die appropriate fishing per-

itthesametiling.” ed Beaver Creek Industrial nilet. wasn't done until 20 yean luter. mits. Board members could not be
ranging from a few gallons leaked  Other incidents may have been appointed to more than two con-

« bud problems onto the ground to a major explo-  undetected or unreponed, accord- seeudvo terrai.

t, more than 300 sion in 1972, which subsequently ing to a report released one year Tho governorcurrently appoints

ive bo«n reportod  led toa $40miillion polychlorinat- ago by TIftiny Parsonsofthe U.S. board members, but without spe-

Iverand associat- ed biphenol (PCD) cleanup that tea OIL, beck pe$e cific teals going to specific user
SeeBOARD, page A-11

iruce clearing expected to be OK'd
canbe done Is to nanTchoe“IJ;frsotdmugZ(eiinactlulggts?fye%rl?'lt_t Latest |nfestat|0n deadllest ever

redstoredueothe Kenai Peninsula Boronnh



Alaska State Legislature, House of Representatives, House Resources and Fisheries

committees Rep. Drew Scalzi, co-chair Resources fax 465-3472
Problems with HB 283 212112002
Dear Sirs,

| see several problems with the bill and do not believe that this tinkering with the makeup
of the Board of Fisheries [BOF] will solve the fundamental problems that many Alaskans
have with the BOF process. , _

**x1] During the fisheries subcommittee debate the “problem” of having people who
hold commercial fishing licenses or permits holding some of the other designated scats
because they were also sport or subsistence fishermen was addressed as - the legislature
could see through this and if the industry wanted they could be sure to sP_ecn‘y a quide
representing an association instead of someone who just’ holds a sport license.

!}Para hrased from memory] This would mean we arc changing the complexion of the
oard from actual sport fishermen to People representing the commercial transport of
fishermen industry. Often the interest of the individual Sport fishermen is at odds with
the charter operator. We need to be VERY careful of changing the complexion from the
individual board member to industry segment lobbyists.

**x2] By following 1] above, you would ensure that no more than 2 members could be
commercial fishermen. The commercial fisheries managed by the BOF arc so diverse
and complex that mandating that only two can have expertise for all the crab, salmon,
petrrlng, groundfish, and dive fisheries would ensure a poor level of knowledge in the
uture.,

***3] By far, the greatest problem at the BOF is the conflict between sport and
commercial salmon fishermen, leavened with subsistence. The solution to this foremost
problem s to separate the BOF into two boards, one to deal with salmon and the other to
deal with all other fisheries. If you look at  listing of the fisheries, basically five gear
types [trawl, Io.nPIme, pot, Pg, and dive], and multiply it times the fish species and
regions, you will know that a lot of commercial experience is necessary to adequatelg
understand the issues. So much of the BOF expertise is Bredlcated on the salmon debate
that the other vast commercial fisheries arc shorted. A “balanced” ‘Salmon Board’ and a
diversity of expertise for the ‘Other Fisheries Board” would accomplish the goal to make
the BOF more effective. It should also reduce the overwhelming workload that BOF
members must endure. Hopefully, each board would have a shorter manageable schedule
and thus would not significantly Increase the number of days of meetings and cost for the

aggregate.
*gg4]gReﬂ|onal|zatlon of the BOF would not accomplish this goal_, as the regional hoard
would still have to deal with the full diversity of problems. Additionally, regional boards
would tend to compartmentalize the state instead of maintaining a statewide perspective
and consistent requlation. o _
***5] Available fime grecludes most active fishermen from serving on the current BOF
where there may be 100 days of meetings per year. Restricting the commercial fishing
representatives to currently active fishermen - “not recentI}/_ retired - eliminates many
BOOd candidates. Having a recent, say within 5 ye.  participation would be better.

aul Seaton -Representing - self 58395 Bruce Si t, Homer, AK 99602 Ph9072356342
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hearing at 1p.m. today before the
House Resources Committee.
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ed — two going to commercial
fishers, (wo going to sport fishers,
another pair to subsistence fishers
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would have to have at least five
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lyring in ihe Ftany River Reed
K**nd no areanorth ofthe Kcaai
iver.

There have been three federal

...Beetles
pnOnutd th>» png* Al

nehor Point, however, new doer
ill be attacked, (aid Michael
istabend, a foretter with the miti-
rion program,who for the pest 15
art hat been working in a field
own at (Stturbance ecology.
"On most paru ofihe routhem
ninsula.lhe (beefie) population is
collapse t0" * mbeen for the last
northreey~ . "Fastabendsaid.
tal¥on_can expect to see inferta-
0 TfSI? the Sterling Highway
d the*Old Sterling Highway.'
Anactive beetle populefioa also
istsalong the Kenal Riverfront
string tothe coasiand firom Xensi
Nikiski, he said.

In a so-called "normaT bark
etle outbreak, it is typical for
ire tilan half the mature trees to
rvive unscathed, allowing the
est to regenerate as seedlings
ive underthe protectivecoverof

Wet#
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funds bad been expended by the
beginning of dus year.Much more
ofitherbeenearmarked forsped f-
ic project!.

ahealdiy canopy.

"Bofin dtis outbreak, the mature
seed-bearing trees (on die southern
pettinsula) have been lulled," and
the canopy of needles ia failing to
the ground, Fastabend said The
estreatinfestaiionisihe largest and
nrost intense ever recorded; pro-
gram persenod refer to it as an
“unprecedented outbreak," he said.

Without the protective cover of
the canopy, grasses sprout rapidly
in tbeunit ground. Grasses com -
pere for water and produce thick
roof systems thaf chill the sod, pro-
venu'ng seedlings from taking hold,
Fasfabend said.

An oatbrcak in the 1890s killed
asignificantportionofthe pemruu-
la forest, but nothing rivaling the
present damtge. Given time,
forests slowly redaim grassy areas
as their leading edges mature and
areas pastisJly shielded by the over-
hanging canopy are reseeded suc-
cessfully. It took about 80years for
the peninsula forestlo recover from
the 1890southreak, Fastabend said.
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on the southern peninsula, where

whaf Fastabend calls the “unprece-

dented outhreak” his wiped out
almost ill the seed-bearing mature
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groups. A flaw in (hat system, said
Scalzi,is thatappointmentrolesdo
not require a board member to be
particularly knowledgeable about
fisheries.

“The wayitisnow.it'sverypolit-
ical." he said Tuesday. “Yoa can
have seven nurses on there."

The current board lacks ade-
quate commercial (lifting repre-
sentation, be said in a sponsor
statement accompanying the hill.
"With the entry of high-qaaldity,
lower-priced foreigo-farmed fish
onthe world market, Alaska needs
innovative, knowledgeable and
progressive individuals fiom the
commercial fishing sector to
ensure that our fisheries csn hold
their own against such chal-
lengers," he laid.

A Fish Boatd ofdesignated seats
probably won't win the backing of

Spring

in the Anchor Point area." he sold.
"We've already done work on
Oilwell Road at Ninilchik. The
funding should enable taking Ute

Oov. Tony Knowles, according to
Bob King. Knowles* press cecre-
tiry, who said that be believes
Ki>owlcs woold oppose it.

"1can't see Ihe governor sup-
porting any limitation on appoint-
ments lo bosrds such as this," be
said.”1can understand what Scalzi
is getting at, and 1 Imagine that
would be popular among various
commercial fishing groups.”

Itwould,however, limitihe abil-
ity of future governors lo select
people to the board, he said.
Beyond that. King questioned
whether designating would make
any difference.

“W hitproblem would it solve?”
he asked.

Commercial fishers may feel
frustrated by what they perceive as
a lack of commercial representa-
tion on the boztd. yet tlte major
challenges facing the salmaon
industry arew d | beyond thejuris-
diction of tlte Fish Board — ques-
tions of marketing, quality, com-
petition from farmed fish. Those

p
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said.

Besides the existing and proposed
cooperative agreements with HEA,
the borough also has an agreement

are not hoatd issues, he said.

"To acertain extent, regardless
of what tfcey do, people have to
recognize this won't address a lot
of the fundamental needs of the
salmon industry,” he said.

Scalzi,acomtnercial fisherhim -
seJf, said thecurrentbill would fill
the seala with people intimately
familiar with the various fisheries
and produce more balance to the
board.

Indeed,issues such as rivetbank
degradation, intemaf'onal salmon
treaties covering migration pat-
terns and harvest levels and stock
depletion make good arguments
foraboard with seats specifically
designated for sport and pcrsoaaj-
use ftshers.be said.

At for the subsistence seats,
Scalzi said, the current co-man-
agement of Alaska fish resources
by the state and federal govern-
ments makes it vital that subsis-
tence users be at the board't table.

"The Alaska Board of Fish, in
its management, would bode well

Acawatf, Fritadlj Sennet
Callfor brochure

/ert lax checklist

two yean." Fastabend said, "the
reforestation program Is anticipat-
ed to goon for another fouror five
yean."

The way ftls now, It's

very political.’
—Rep. Draw Scalzi,
R-Homer

to have representation from the
subsistence users o f this state," he
said. “Alaskans need to adequate-
ly addresscommercial, sport, per-
sonaluse and subsistence all with-
in the context of each other."

W ill the bill passin its present
form?

To be honest, | don’t have a
good fed foeit right now." Scalzi
said. Tmtiying to get everybody
on boatd. Zknow | denT have the
administrationon board, yet, but |
think the industry likes it”

In the end. he wants consensus.

“I'm not pushing itcome hell or
high water, but | think itis impor-
tant and | want the support o f the
Legislature,” he said.
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Alaska State Legislature, House of Representatives, House Resources and Fisheries

committees Rep. Drew Scalzi, co-chair Resouiccs fax 465-3472
Problems with HB 283 212712002
Dear Sirs,

| see several problems with the hill and do not believe that this tinkering with the makeup
of the Board of Fisheries [BOF] will solve the fundamental problems that many Alaskans
have with the BOF process. _ _

***1] During the fisheries subcommittee debate the “problem” of having people who
hold commercial fishing iiccnscs or permits holding some of the other designated scats
because they were also sport or subsistence fishermen was addressed as - the legislature
could see through this and if the industry wanted they could be sure to sFeC|fy aquide
representing an association instead of someone who just’ holds a sport license.

LPara hrased from memory] This would mean we arc changing the complexion of the
oard from actual sport fishermen to People representing the commercial transport of
fishermen industry. Often the interest of the individual sport fishermen is at odds with
the charter operator. We need to be VERY careful of changing the complexion from the
individual board member to industry segment lobbyists.

***2] By following 1] above, you would ensure that no more than 2 members could be
commercial fishermen. The commercial fisheries managed by the BOF arc so diverse
and complex that mandating that only two can have expertise for all the crab, salmon,
Petrrmg, groundfish, and dive fisheriés would ensure a poor level of knowledge in the
uture.

***3] By far, the greatest problem at the BOF is the conflict between sport and
commercial salmon fishermen, leavened with subsistence. The solution to this foremost
problem is to separate the BOF into two boards, one to deal with salmon and the other to
deal with all other fisheries. If you look at a listing of the fisheries, basically five gear
types [trawl, longlinc, pot, pg, and dive], and multiply it times the fish species an
regions, you will"know that a lot of commercial experience is necessary to adequatelg
understand the issues. So much of the BOF expertise is Bredlcated on the salmon dehate
that the other vast commercial fisheries are shorted. A “balanced” ‘Salmon Board’ and a
diversity of expertise for the ‘Other Fisheries Board" would accomplish the goal to make
tix BOF more effective. It should also reduce the overwhelming workload that BOF
members must endure. Hopefully, each hoard would have a shorter manageable schedule
and thus would not significantly increase the number of days of meetings and cost for the

aggregate.
*gg4]gReﬂionaIization of the BOF would not accomplish this goal_, 8s the regional board
would still have to deal with the full diversity of problems. Additionally, regional hoards
would tend to compartmentalize the state instead of maintaining a statewide perspective
and consistent re?ulanon. o _
***5] Available time (S)recludes most active fishermen from serving on the current BOF
where there may be 100 days of meetings per year. Restricting the commercial fishing
representatives to currently active fishermen - “not recentIY_ retired - eliminates many
BOOd candidates. Having a recent, say within 5 Syears, articipation would be better,

aul Seaton -Representing - self 58395 Bruce Street, Homer, AK 99602 Ph9072356342



