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CS FOR HOUSE BILL NO. 48(RES)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY THE HOUSE RESOURCES COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES COGHILL, Kohring

A BILL
FOR AN ACT ENTITLED

"An Act eliminating a requirement that a social security number be provided by an
applicant for certain hunting or sport fishing licenses, tags, and permits; and providing

for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.360(a) is amended to read:
(@) The commissioner or an authorized deputy shall issue each license anc
to a qualified person under written application containing such reasonable information
as required by the commissioner. The commissioner shall designate the license and
tag form or type. The form or type must be sufficient to identify and locate the
applicant and [,] establish the applicant's status as to residency and citizenship [, AND
SUPPLY THE PERSON'S SOCIAL SECURITY NUMBER IF REQUIRED BY
ckkte-THIS CHAPTER].”~Each application shall be subscribed and sworn to by the applicant
C before an officer authorized to administer oaths in the stateN
*Sec. 2. AS 16.05.330(e), 16.05.346(d). and 16.05.360(b) are repealed.
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* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).

CSHB 48(RES)



FISCAL NOTE

. STATE OF ALASKA Fiscal Note Number:
2001 LEGISLATIVE SESSION Bill Version: HB 48

O Publish Date:

Revision Date/Time (Note if correction): Dept. Affected: Fish and Game

Title: Eliminating requirement to provide SSN for “ BRU: Admin, and Support
sport licenses and tags _Component: Administrative Services

Sponsor: Representative Coghill

Requester: House Resources Component Number: 479

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2002  FY 2003  FY 2004  FY 2005  FY2006  FY 2007

Personal Services :

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Tvpe
(Speciy T%%AL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate offany current year (FY2001) cost: 0.0

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: Sf\ttach a separata page if necessary)
This hill removes the statutoiy requirement for the collection of Social Security numbers for the issuance of hunting and sport

fishing licenses.

Prepared by:  Kevin Brooks Phone 465-5999
Division Administration Date/Time 1/19/01 12:00 AM
Approved by:  Gordy Williams for Commissioner Frank Rue Date 01/22/2001
Agency Department of Fish and Game

For distribution information, call the Governor's Legislative Office

(Rev IO Page 1 of 1_



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2001 LEGISLATIVE SESSION Bill Version: HB48
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected: Revenue

Title: No Social Security Number Required IBRU: Child Support Enforcement
on Hunting/Fishing Licenses Component: Child Support Enforcement
Representative Coghill

Requester:  House Resources Component Number: m

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2002  FY2003  FY2004  FY2005 FY2006 FY 2007

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2001) cost: 0.0

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate ﬁage if necessary) o o
There will be no fiscal impact to the Child Support Enforcement Division from this legislation.

State law requires that applicants for sport hunting and fishing licenses provide their Social Security number on the
aﬁplication. However, Alaska has heen granted a waiver from the federal law that piompted the state requirement.
That federal waiver was granted in December 2000, retroactive to October 2000. The waiver runs for three years, at
which time the state (through the Child Support Enforcement Division) may request a continuation of the waiver.

This legislation would repeal the state requirement for Social Security numbers on sport hunting and fishing license
applications, with an immediate effective date.

Piepared by:  Barbara Miklos, Director Phone 269-6800

Division Child Support Enforcement Division Date/Time Jan. 20, 2001, 1 p.m.
Approved by: Larry Persily, Deputy Commissioner Date Jan. 20, 2001
Agency Department of Revenue

For distribution Information, call the Governor’s Legislative Office

Ry 1AW Page 1 of 1_



ALASKA STATE HOUSE OF REPRESENTATIVES

Session Contact:
(907)465-3719

Interim Address:

119 N. Cushman, Suite 211 FAX# (907TM65-3258
Fairbanks, AK 99701 State Capitol
907)456-5081 Room 416

Fax# (907)-456-8245

REPRESENTATIVE JOHN COGHILL

Social Security Numbers & Recreational Licenses
SPONSOR STATEMENT

A requirement to provide your social security number before obtaining a recreational
hunting and fishing license was a recent federal mandate accepted by the legislature
under the Smart Start legislation of 1998. My efforts in getting HB 311 passed through
the House last year proved there was much concern among Alaskans about protecting
the privacy of their social security numbers. Unfortunately, the end of session prevented
its passage inthe Senate.

The Alaska Child Support Enforcement Division took note of this and recently won a
waiver from the federal requirement for three years. In approving the waiver the federal
Office of Child Support Enforcement recognized that the Alaska Permanent Fund
Dividend databases is a more appropriate way to track parents who have delinquent child

support payments.

The catch is that the social security number must still be placed on the application
because the state law mandating that requirement doesn’t expire until June 30, 200L. My
effort in introducing this legislation is to repeal the social security requirement so as to
protect the privacy of Alaskan's social security numbers in relation to recreational
licenses immediately.



ALASKA STATE HOUSE OF REPRESENTATIVES

Interim Address:

119 N. Cushman, Suite 211
Fairbanks, AK 99701
(907M56-5081

Fax# (907)-456-8245

HB

Sec. 1:

Sec. 2:

Sec. 3:

REPRESENTATIVE JOHN COGHILL

48 Social Security Number of Recreational Licenses
SECTIONAL

Repeals a portion of AS 16.05.360(a) that requires the form or
application for a hunting or sport fishing license to contain
sufficient information to supply the applicant’s social security
number.

This repeals AS 16.05.330(e) which requires a person applying for
a license or tag for hunting or sport fishing to provide their social
security number on the application and requires the Department of
Fish & Game to report provide that social security number to
CSED if requested.

Repeals AS 16.05.346(d) which requires a person applying for a
permit under the section of statutes that deal with licensing of sport
fishing and hunting to provide the person's social security number
on the permit application. It also requires the department to
provide the social security number to the child support
enforcement agency if information is requested by the agency.

It also repeals AS 16.05.360(b, which requires the department to
provide the social security number to CSED upon request.

Provides for an immediate effective date.

Session Contact:
(907)-465-3719
FAX# <907)-465-3258
State Capitol

Room 416



Three mentions of social security number in Title 16.05:
Sec. 16.05.330. Licenses, tags, and subsistence permits.

(e) A natural person applying for a license or tag for hunting or sport fishing shall
provide the person's social security number on the license application. Upon
request, the department shall provide the social security number to the child
support enforcement agency created in AS 25.27.010 , or the child support agency of
another state, for child support purposes authorized by law.

Sec. 16.05.346. Permit applications.

(d) A person applying for a permit under this section shall provide the person's
social security number on the permit application. Upon request, the department
shall provide the social security number to the child support enforcement agency
created in AS 25.27.010 , or the child support agency of another state, for child
support purposes authorized by law.

Sec. 16.05.360. Commissioner charged with license issuance.

(b)  Upon request, the department shall provide a social security number provided
by an applicant under (a) of this section to the child support enforcement agency
created in AS 25.27.010 , or the child support agency of another state, for child
support purposes authorized by law.
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DEPARTMENT OF HEALTH & HUMAN SERVICES

ADMINISTRATION FOR CHILDREN AND FAMILIES
370 L'Enfar.t P.ome'ude. SW.
Washington. DC 20«7

Ms. Barbara J. MikJos

Director

State of Alaska, Department of Revenue
Child Support Enforcement Division
550 W. 7thAve., Suite 310

Anchorage, AK 99501-6699

Dear Ms. MikJos:

This is in response to your letter to Mr. Steve Henigson. Regional Administra or,
regarding Alaska's request for an exempnon from the provision regarding col ection of
Social Security Numbers on recreational license applications found in section 466 (a)(13)
of the Social Security Act (Act), as amcnucd by sccuon 5536 of the Balanced Budget Act

of 1997 (P.L. 105-33).

Alaska has demonstrated in accordance with section 466(d) of the Act. 45 CFlI
302.70(d)(2) and OCSE-AT-97-02. that compliance with the requirement wot Id not
increase the efficiency and effectiveness of the State’s Child Support Enforcement
program. \We are granting your request for exemption from the requirement of section
46€>(a)(13), which requires collection of social security numbers on recreational license
applications, based on Alaska’s operation of a similar existing procedure through the
Permanent Fund Dividend program.

This exemption is granted for a three- vear period effective October 1. 2000. The
exemption may be terminated upon a change in circumstance in the State. If the State
cannot demonstrate that the changed circumstances continue to warrant an exemption m
accordance with this the aforementioned requirements, the exemption will be revoked.
Alaska would then be required to implement the requirement in section 466(a)(13) of the

Act.

received

DEC 2 1 2000

éocjrrp . ryC'Cr'TOP



Page 2 - Ms. Miklos

The Stale must apply for an extension of this exemption 90 days before the er.d of the
exemption period. Ifan extension is not granted or the exemption is revoked, the State
must enact the appropriate laws and procedures to implement t're mandatory practice by
the beginning of the fourth month after the end of the first regt/;v, special, budget, or
other session of the Str,yr legislature which ends after the date the exemption is rev- * »d
or an exemption is dek.ied. 1fno legislation is necessary. Alaska must establish ana dc
using the appropriate procedures by the beginning of the fourth month after the date the

exemption is revoked.

Sincerely,
Sy

Commissioner.
Office of Child Support Fnforcement

CC: Mr. Steve Hcmgson
Regional Administrator

Region X



STATE MOVES TO PROTECT PRIVACY OF SPORT LICENSE HOLDERS
Child support agency obtains federal waiver from Social Security numbers

The Alaska Child Support Enforcement Division has won a waiver from the federal
requirement to collect Social Security numbers on sport hunting and fishing license
applications.

Federal law allows waivers for those states that can prove they have an adequate
alternative for locating parents who fall behind in their child support payments. The
federal Office of Child Support Enforcement accepted the state's position that the
Permanent Fund Dividend application database provides better access to Social
Security numbers than collecting the information from sport hunting and fishing license

applicants.

Congress in 1997 voted to require states to collect Social Security numbers on
recreational licenses as a tool to help locate parents who are delinquent in their child
support payments. The requirement was part of the welfare reform package aimed at
reducing dependence on government-funded pubi.c assistance by increasing child
supf ort collections.

"Some Alaskans expressed concern about protecting the privacy of their Social Security
number from the private vendors that sell sport licenses,” said Barbara Miklos, director
of the Alaska Child Support Enforcement Division. "In addition to those concerns, the
requirement was just not an efficient way to go about our job since we can get better
information from the Permanent Fund dividend da.abase."

The Alaska Legislature adopted the federal rule in 1998, requiring sport license
applicants to provide their Social Security number. The Legislature adopted the federal
requirement rather than lose almost S80 million a year in federal funding for Alaska's
child support enforcement and public assistance programs

The state law expires June 30, 2001, after which license applicants no longer will be
required to provide the number. “The federal waiver is the first step in answering
Alaskans' concerns,” Miklos said. “The final step will come when the state law

changes."

Responding to the public's privacy concerns, the child support agency worked hard the
past six months to obtain the federal waiver. Several legislators also questioned
whether the state could protect the privacy of Social Security numbers on license

applications.

"We understand people are uneasy about providing their Social Security number, and
we knew itwasn't necessary to take that risk in Alaska since we already have the
numbers from Permanent Fund dividend applications," Miklos said.



"This does not mean we're pulling back on our collection efforts," Miklos said. The
agency collected a record $85 million in Fiscal 2000, and is headed to another new
record this year.

Many of Alaska's child support collection tools will expire on June 30, 2001 under a
"sunset" provision in the state’s child support laws. The agency will seek legislative
approval this session to remove the expiration date, except for the sport license
requirement that will be allowed to end.

For more information, call Barbara Miklos in Anchorage, 269-6800.

This is a press release issued by the Child Support Enforcement Division
on January 4th. Barbara Miklos is the Director of the State of Alaska
Child Support Enforcement Division.



Journal Text

04/21/00 House Journal Page 3415

HB 311
The foil ving, which was v " anced to third reading from the April 20,

2C10, calendar (page 3355), was read the third time:

CS FOR HOUSE 3ILL HO. 311(JUD)
“An Act eliminating a requirement that a social security number

be provided by an applicant for a hunting or sport fishing license
or tag; and providing for an effective date."

Representative Green declared a conflict of interest.

The question being: "Shall C3H3 311(UD) pass the House?” The
roll was taken with the following result:

CSHB 311 (Jub)
Third Reading
Final Passage

YEAS: 28 NAYS: 10 EXCUSED: O ABSENT: 2

Yeas: Austerrr.an, Barnes, Berkowitz, Brice, Cissna, Coghill,
Ccwdery, Croft, Davis, Dyson, Foster, Harris, James, Joule, Kapsner,
Kerr_pien, Kohring, Kookesh, Kott, Masek, Mulder, Ogan, Porter,
Rckeberg, Sanders, Smalley, Therriault, Whitaker

Nays: Bunde, Davies, Green, Grussendorf, Halcro, K--_ttula, Morgan,
Mcses, Murkowski, Williams

Absent: Hudson, Phillips

And so, CSHB 311(JUD) passed the House.

04/21/00 House Journal Page 3416
HB-311

Representative Green moved and asked unanimous consent that the roll
call on the passage of the bill be considered the roll call on the
effective date clause. There being no objection, it was so ordered.

Representative 3erkowitz gave notice of reconsideration of his vote on

CSHB 311 (JuD).

Bill Root: Display History/Action |  Clear Bill Root

Return to BASIS Main Menu(21st Legislature)
Return to the Legislature Horne Page
Information in BASIS is in Real Time.

Please use your ‘Reload’ button to update this page.

[H
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CS FOR HOUSE BILL NO. 311(JuD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offered: 4/14/00
Referred: Finance

Sponsor(s): REPRESENTATIVES COGHILU, Ogan, Foster, Kohring, Sanders, Harris, Therriault,
James, Croft

A BILL
FOR AN ACT ENTITLED
"An Act eliminating a requirement that a social security number be provided by

an applicant for a hunting or sport fishing license or tag; and providing for an
effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. AS 16.05.330(e) is repealed.
*Sec. 2. This Act takes effect January 1, 2001.

HBO0311b -1- CSHB 31KJUD)
ivew Te.vc Underlir.eci [DELETED TEXT BRACKETEDI






N House Resources
Additional Meeting Materials: 12 February, 01

Mostrecent fiscal note sent by DEC today at

1. HB-55 -
M ary Siroky says this simply clarifies that the funds

11:55A M.
will come from 470 monies, and have no impacton the dollar

amount.

2. Faxed letter re: HB55, The Boat Company, Washington ,DC
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UJ-2001 HON 11:55 AH DEPT OF ENVIRON CONSERV FAX NO. 907 465 5362 P.

FISCAL NOTE

STATE OF ALASKA Fiscal Mole Number;
2001 LEGISLATIVE SESSION Bill Version: CS HB 55 (TRA)
() Publish Dale:

Revision Oate/Time (Note if correction). _ _______ Dept. Affected: Envir. Conservation
Title: Qil Disch+  Prevention: Nontank Vessels/RR ~ BRU: Spin Prev. & Rcaponac
o Component: Industry Prap. and Pipclin*
Sponsor. Rules
Requester:  Transportation _Component Number: 1922
ExpendlturrejRevenues (Thousands of Dollars)
Note: Amounts do not Include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002  FY 2003  FY2004 FY 2005 FY2006  FY 2007
Personal Services 59.7 232.5 232.5 119.4 1194 1194
Travel 35 14.0 14.0 1. 7.0 7.0
Contractual 1.5 28. 26.8 13.7 13.7 137
Supplies 04 16 18 0.8 0.8 08
Equipment 6.9 21.0 12 Co 0.6 0.6
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 d.o 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 78.0 297.7 276.1 1415 1415 1415
ICAPITAL EXPENDITURES | I I 1 | |
CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Pollers)
1002 Fc  :Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
1052 OH3RPRF ¢ Prevention Account 78.0 297.7 276.1 1415 1415 1415

TOTAL 78.0 297.7 216.1 1415 1415 1415

Estimate of any current year (FY2001) cost 0.0
POSITIONS
Full-time 1 2 2 2 2 2
Part-time 0 0 0 0 0 0
Temporary 0 2 2 0 0 0

ANALYSIS:  (Attach a separata pop* ifnecessary[) ) ]
Funding is from the Oil ond Hazardous Substance Rélease Prevention and Response Fund's Prevention Account

Funding and staffing noods are hostd on the assumption that approximately 500 contingency plan applications covering more ihon
900 vesaela and the Alaska Railroad will be submitted for approval unGv tha now requirements, This la based on (he number of
finonclel responsibility epplicallona that have been submitted by the aome operators under existing law. Itis assumed that the vast
majorlly of reviews wKl ba done under the ‘streamlined" pracess, but each operator has the option of submitting a more delailed
Individual plan to most the requirements. Assuming about 480 streamlined applications and 20 Individual plan reviews, staff win be
rewewm% apﬁrommate_lySOO plans every mreo years [F165 Elans parEear) with corresponding drills and verifications at the facilities
covered by the legislation on an annual basis. ~ CONTINUED ON NEXT PAGE

Prepared by:  Larry Olelrick Phona 465-5255
Division Spill Prevention and Response Date/Time 2(9/01 9:00 AM
Approved by:  Kurt Fredrlksson Date 2/9/01

Agency DEC

For distribution informalion, call the Governor's Legislative Offico

llU/NM Page _1__ of __ 2
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ANALYSIS: (continued)

This noeds analysis lakes into account the "phasing in" of requirements over the three fiscal years prior to full proPram o _
Implementation and the Increased level during the Initial plan review process. Inyear 1 SFY 2) (1) Environmental Specialist Il will
bo added to he Industry Proparednose and Pipeline .ProPram (IPPP) to draft and promulgate regulations lo Imﬁlemonl the

legislation and provide technical asaistanco and training lo the spill cooperatives, the Marine Exchange, and othor stakeholders. In
year 2 (FY 03?] operators will begin to submit plana under (he new regfulatlons to tho Department Thesa plans will be condiitionally
epprovod by the Dopartment upon receipt and plan reviews will be slaggored over the threo-ynar plon renewal cycle to smooth out
staff workload. In FY 03 tho IPPP Marina Vessel Section will add (1) parmanent Environmental Specialist IIl and (2) nonpermanent
Environmental Specialist Ills to assist In registration of primary response action contractors, Initial reviews of Ihe plans, and

technical assistance lo stakeholder In gaining compliance with the now regulations. The nonpermanent ES Il positions will carry
over into FY 04 In order to continue to assist In these activities and In drills and verifications, which will also be conducted on a lhrog:|
year cycle beginning with (he first year's approved plans. This analysis anticipates that in FY 05 the bulk of initial reviews will bo
complotod and the two permanent ES lis will be responsible for plan renewals, drills end verifications In this and subsequonl ycors.
This fiscal note relies heavily on the ability of ships' agents, spill cooEeratlves and tho newly-formed Marine Exchange to facilitate
streamlined contingency plans arid 3hared response capahilites. InFY 04 the Dopartment will assoss Ihe actual workload
associated with these activities and may modlg its FY 05 budget request basod on this ascegsmont,

The annual travel budget for year 1 inciudos funding lo attend public and task force meetings. Information workshops on the new
requlations, end other refilled duties, Tho year 2 travel budget adds related cosls for technical assistance In contlnPency plan
development and review. Year 3 and subsequent 'revel bu giels Indudo funding for on-sito facility verifications, drills and exercises,
and (raining. Contractual costs will fund ongoing support cosls such as teiephono*, copiers, office space, postage, and training a:
new staff aro added. Cosls budgoted in supplies will fund office and scientific supphes. ngpment funds are requested lo purchase |
equipment such as office furniture and computers and provide continued malntenanco and replacement.

(Rev 11/2000 OVB) Page 2_of 2_



THE BOAT COMPANY
1730 M Street, NW, Suite 20*
Washington, DC 20036

Phone (202) 338-3055 Fax 6202) 234-0745
February 12,2001

The Honorable Pete Kott
Chairman, Rules Committee
State of Alaska

Transmitted via FAX
Dear Representative Kott
This letter addresses concerns we have re; HB 55.

First a note on ourselves. The Boat Company operates three small passenger
vessels (carrying capacity 4(2,;20 and 24 OPassengers) which run tours In Southeast
Alaska during the summerseasorr. | should add, we are an Alaskan corporation, have
recently signed a lease to occupy a portion of the old pulp mill site In Sitka and are
building warehouse and,.dpek facilities which will enable us to move our boats plus
maintenance and operaticrif-ciefcartments there (hopefully by the end of the summerﬁ

Two of our.-vessejs ~_enhul led, ex U.S. Navy minesweeps, the third a
new aluminum-hdAr&" thsfis"Ge3icTa)lke forthe first two,

[

to 52,CI]4bdréJf1:sl GCD.to alm?slz,Zo p,o0 QW"S Ea.h r-rr.

m IV ;
Tonpag"g)jas*.youJare 'rio idotibt aware, is"a maas™\$fvolu'h " Weight.

SpecfflcaXMM Fra ¢ is ro: tonffhashndthjng- to'.cfo with

weight, d*RF G y o

_ FuitheiK_<"‘esmodt"i"E"te_rrné«rtt?er".p|o"wo'.farms of tonnage meésurément,

L.e., reglst&edrjmss tofts (Iﬂtgmatlonal) and regulatory gross tons (Ul& r.)ZT A

Our, vessels,, several of whichmay be sweBt up in: HB 55 (SB/IB) carry 70 gn the
smallest®ojSffirifl-thB largest) bamais of oil.{3,000 to 12,000 Tg{allon_s. divfdectbetween
anywhere-Thfsi.fcs:a.snM anbbnfrhpifft"
rfte' nfloned-in-the study/report

" We have attempted but, to*date, have been unable to leam the specific concern
the legislature has regarding the size of potential spills it wanted (Intended) to address,
l.e.,, 5,000,10,000, 20,000 barrets, etc.

However, If it was not the intent of the legislature to reach down to ‘the little
guys", we would hope the legislature would consider addln? to its current legislation
something like \...400 registered gross tons canvinn at least 500 barrels...." (or some
other figure the legislature finds appropriate).

Wat Coast Ctrptnut and Solti Offiar 811 FirstAvenue. #466, Startle, Washington 98104 Tel (206) 624-4242 Fax (206) 624-4141
Operation: Ofiuc 19623 VUingAvenueNWPfulsiv, Washington 98370 Tel (360) 697-3454  (360) 697-4213

C00/Z00® (Wat HSOXNIDH Stmcz ZOZflk £9.97  T0/ZT/20
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100 + 1111 W Hastings Street
Vancouver, DCV6E U |

Iviasr 604-681-9515

f'a* 604-681-4364
Emal. nweaijmwcruiseship com

January 15th 2001

Senator John Torgerson
Chair, Resource Committee
Alaska State Legislature
State Capital - Room 427
Juneau, Alaska 99801-1182

Dear Senator Torgerson:

On behalf of the member lines of the North West CruiseShip Association, | am pleased
to state our support for Senate Bill No. 16.

This is important legislation for Alaska. We appreciate the opportunity to have
participated on the Task Force on Motorized Oil Transport. This was an important part
of the process in developing recommendations for the legislation and regulations.

We look forward to continuing to work with ADEC as the specific regulations are
deve'oped pursuant to SB 16.

Sincerely,

nwca Memb*r Lines

Carnival Cruise Lines e Celebrity Cruises e Crystal Cruises « Holland Am?*i<a Line-westours
P*incess Crjises « Radisson Seven s?a$ C.-yises = Royal Ca“ooean international = World Explorer Crj.ses

e "lorwegor Crj.se I ne

0



January 18, 2001

Dear Alaska Legislator:

Between the end of the las; legislative session and the one currently under way, the Task Force on
Motorized Oil Transport, established by SB273 and "CRI of the Twenty-first Legislature. was
formed. met frequently, and produced a report, proposed regulations and proposed legislation to
implement the recommendations of the Task Force. Those recommendations are embodied in the
Task Force Report and in (SB 16 for Senator letters) (KBia for Representatives). | was pleased to
represent the cargo carriers on the Task Force.

It is my hope, and the hope of ihe Task. Force members, that you will support the findings of the
Task Force and will support movement of the bill. We were able to develop our findings largely
by consensus. While this was definitely the higher and more difficult road, it ensured that
everyone had a voice in the outcome. Even the Alaska Center for the Environment supported the

Task Force goais and process.

As one of the Co-chairs of the Prevention Committee, it was rewarding to see the entire Task
Fores embrace the work of my committee. It doesn 't take arccket scientist to understand that the
easiest oil spill to clean up :s the or.s that never occurs. Every other U.S. west coast state and
3ntish Columbia wrestled with prevention language, but only the Alaska Task Force was
ultimately able to develop recommendations that will reward prevention efforts.

Recommendation 27 of the Task Force report (enclosed). The Prevention Credit Program, outlines

our cffons.

I will be in Juneau next foe week of February 5. 1fyou have questions abour the work of the Task
Force, or, more specifically, of the Prevention Committee, please let me know. | would be happy

to discuss die Task Force’s findings with you.

A personal copy of this letter has been trimled to you. Very best wishes for a successful
legislative session.

Sincerely,

Er.c Britten
Manager, Business Planning & Development

Contact informanon:

Direct Line: 907.263.5611; Fax: 907-263.i620
E-mail: EBr-trer-ITc;.xlincs.com

K* rQTt* FACE.C2 k*



ANCHORAGE DAILY NEWS (Published January 31, 2001)
Oil-spill legislation
State-industry task force comes to terms on readiness

Last spring, a bill to require oil-spill prevention and cleanup for nontank
vessels and Alaska Railroad tank cars sailed through the Senate only to run
aground in a committee chaired by former Rep. Ramona Barnes.

Rep. Barnes backed a bill preferred by the industries involved railroad, cruise
lines, fishing, freight to form a task force with state officials to decide on spill
readiness requirements. Despite pressure from Seri. Drue Pearce, Rep.
Barnes wouldn't budge and the task-force version passed.

And it worked.

Department of Environmental Conservation Commissioner Michele Brown
maintained good will but worried that spill contingency plans would be
studied rather than implemented, that "task force" could become code for

foot-dragging.
Rep. Barnes said delay was not her purpose, but that the costs of spill
preparedness to both the state and industries needed to be clear before

conditions were imposed. She promised that if industries failed to take the
task force seriously, they would have to answer to the Legislature.

"It turned out to be a very cooperative process," Ms. Brown said. "It was
always a

conversation about how do we make this work."

The group came up with a lis*-of recommendations in December, and that
list is reflected in identical bills now in the House (HB 55) and Senate (SB

16).
The bill requires three conditions.

A vessel or railroad operator must prove to the state's satisfaction the
financial means to cover spill response and liabilities.

An operator must have a spill prevention and cleanup plan that passes state
muster or must have a contract with an oil-spill response organization that
already has plans approved by the state.

The state has the right to inspect vessels and tank cars to make sure they
comply with spill and pollution prevention rules.

Bedeviling details remain, but many of those were agreed upon by the task
force for example, lengths of containment boom that ships must carry and
the volume of spill an operator must be prepared to contain and clean up.



These will be included in regulations DEC will draw up after the legislation
passes.

“I'm glad we're not working out every exquisite detail," Ms. Brown said. It
makes sense to leave some of those details to regulations, to give operators

some flexibility not in whether they meet spill requirements, but in how,

Ms. Brown said the state's concern isthe overall purpose of spill prevention
and cleanup. She's glad to leave the particulars to the operators, as long as

they meet the law's requirements.
The DEC and the industries have done the heavy lifting. The
Legislature should be glad to swiftly pass these bills.



Anchorage Daily News, December 12, 2000

Panel targets railroad, ships - Plan urges spill preparations
By Don Hunter, Daily News Reporter

Cargo ships, cruise ships and other large vessels and the Alaska Railroad would have
'0 have state-approved spill-response plans and would have to stockpile cleanup gear
a ound the state if recommendations made by a task force on oil transport are adopted by
the Alaska Legislature.

The spill response and cleanup recommendations are aimed at oceangoing vessels —
other than tankers, which are already regulated —that carry a lot of fuel and at the Alaska
Railroad, which can haul well over 100,000 gallons of fuel in tanker cars on a single
train.

Among the recommendations:

Vessel owners would have to keep enough boom to extend three times the vessel's
length, have it available within 24 hours and maintain skimmers capable of cleaning up
15 percent of a vessel's maximum oil load within five days. The recommendations would
apply to oceangoing ships larger than 400 gross tons that operate within state waters,
generally meaning within 3 miles of shore. Spill response capabilities could be contracted
with another company.

The proposed legislation would estrUish 10 regions of the state. Vessel owners and
the railroad would have to position spill containment and cleanup equipment in each
region in which they operate, O-show that they can get it there within 24 hours.

The Alaska Railroad’s spill response and cleanup efforts would fall under existing laws
governing oil transportation industries. The railroad would have to show it has equipment
and manpower available to contain and control 15 percent of its maximum oil load within
two days.

Vessel owners would designate a person to be in charge of spill response, with the
authority to spend enough money to make it happen.

The proposals and an attached draft bill were approved unanimously Monday by
members of the task force, which includes industry representa.ives, state environmental
officials and two state lawmakers.

Final versions of the documents, including last-minute tinkering at Monday's session
in Anchorage, should be available by Friday on paper and online, according to state Sen.
Drue Pearce, R-Anchorage, and Brian Rogers, the task force's primary staff member.

Pearce sponsored a bill passed by the last Legislature that led to creation of the task
force. The bill was passed in a weakened form after strong opposition by shipping
interests and state Rep. Ramona Bames, R-Anchorage, who kept it bottled up in a House
committee.

Pearce said Monday she is pleased with the product of the task force's six-month
effort. She said she thinks the chances for passage of the new bill, which will add teeth
and regulations to the original, are "excellent.” The new bill has a major advantage the
old one lacked: backing from many of the companies and interests it will regulate.

""Nobody ever asks to be regulated,” Pearce said. But shipping interests and the
railroad have had a voice in setting parameters for the proposed legislation and at
calculating its likely costs. Pearce said during the meeting that the state's costs should be
paiu for by the state, with no additional fees imposed on the industries.
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mUaska Department o fEnvironmental Conservation
555 Cordova St., Anchorage, AK 99501
Phone: (907) 269-3784 Fax 269-3783

December 11, 2000

Final step to mend hole in oil spill prevention and safety net ready for Legislative

approval.
--Task Force will make final recommendations on Monday.

The goal is simple - keep Alaska's waters the cleanest and most pristine in the world.
Thanks to a bipartisan effort, the Task Force on Motorized Oil Transport is completing
recommendations on how large sea-going vessels and the railroad should meet the
response planning standard established by legislation passed last year. The task force
was led by the Alaska Department of Environmental Conservation on behalf of Governor
Tony Knowles, Alaska Senator Drue Pearce (R, .Anchorage), and Alaska Representative

Pete Kott (R, Eagle River).

Legislation signed into law earlier this year, Senate Bill 273, required the Alaska
Railroad and sea-going vessels of 400 or more gross tons to demonstrate the ability to
pay for responding to oil spills and proposed a response planning standard. The law
established a task force to make recommendations on how industry should be allowed to
implement the response planning standard for oil spill contingency plans. Contingency
plans demonstrate that operators have the equipment, resources and personnel to rapidly

respond to a spill.

The task force, working since last July, will inalize its report on Monday, December
11th The report will include recommendations in the form of draft legislation that would
make the response planning standards required under SB 273 effective. There are 30
recommendations related to:
- Equipment that vessel owners and the Alaska Railroad must have to be able to
contain and control a spill.
- Options for meeting the contingency plan requirements by use of streamlined,
generic, fleet, or alternative plans.
- ldentification of a qualified individual who has the authority to activate the
response and commit resources to clean up a spill.
- A schedule for when resources must be in place.
- Use of Alaska’s existing spill response cooperatives and vessel agent
infrastructure.
- ldentification of incident management teams to manage a response.



Parameters for drills and inspections.
- Electronic posting of contingency plan applications.

Michele Brown, Commissioner of the Alaska Department of Environmental Conservation
and chair of the task force, is pleased with the recommendations. “When this legislation
passed, | felt it was a good first step. These task force recommendations provide a sound
basis for implementing the legislation and are a giant step toward protecting Alaska’s
natural resources and making all of Alaska’s spill prevention and response programs the
best in the world.”

Senator Pearce (R-Anchorage) said. ""The task force has done its work and now it is up to
the legislature to evaluate these recommendations and pass them. The solid work of this
task force will be for naught if we do not make this proposal law.”

Representative Pete Kott (R-Eagle River) agreed. ""The work of the task force has been
substantial. | am most pleased that the affected industries have been actively
participating and positively working to develop recommendations that are practical and
reasonable. This gives us the basis we need to discuss implementation during the

session.”

The recommendations are based on Alaska’s existing response infrastructure and provide
maximum flexibility for meeting the requirements. The costs of meeting the
requirements will be determined by the efficiencies of private sector market forces. Use
of the existing response infrastructure and the addition of the vessel agent industries
assistance in facilitating response planning will significantly strengthen Alaska’s spill

safety net.

Alaska is the only state on the West Coast that has not extended its contingency plan laws
to include these vessels. Typical contingency plan requirements include spill drills,
emergency response plans, and planning standards for cleanup.

#i4
For more information, visit the Task Force Web Site at

www.state.ak.us/dec/nontank/home.htm, or contact Laura Achee. at 269-0257, or Charles
Fedullo, at 269-3784.

Attchment: Fact sheet on task Force recommendations


http://www.state.ak.us/dec/nontank/home.htm
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December 11, 2000

Task Force on Motorized Oil Transport, Recommendations

Legislation signed into law earlier this year (SB 273) required the Alaska Railroad and
sea-going vessels of 400 or more gross tons to show they have the financial means
necessary to respond to and clean up an oil spill.

The bill set a response planning standard requiring sea-going vessels of 400 or grosser
tons and the railroad to demonstrate the ability to contain and control 15 percent of their
maximum oil capacity within 48 hours of a spill and cleanup in the minimum time

possible.

The bill did not specify how vessels and the railroad could achieve this response planning
standard. Instead, the bill established a task force (list of members attached) to determine
how to implement it. On December 11 from 9:30 AM to noon at the Anchorage
Legislative Information office, the task force steering committee will meet to review and
approve recommendations for the Legislature’s adoption. In its report, the task force
states that the process to implem it the standard should be realistic, effective,
economically feasible, and flexible.

The draft plan has the following requirements:

* Vessels and the railroad must have DEC-approved contingency plans. Flexibility in
meeting the contingency plan requirements is provided by allowing streamlined,
generic, fleet, individual or alternative plans.

m Each vessel and the railroad must designate a qualified person with appropriate
spending authority to activate the response and commit resources in the event of a

spill.

m Each contingency plan holder must have staff trained in incident management or
equivalent resources available to meet the response planning standard.



m  Each contingency plan holder must either (1) have a contract in place with a primary
response action organization, such as SEAPRO, Chadux, or CISPRI; or (2) have the

equipment, personnel, and experience to cleanup a spill.
m Regular oil spill cleanup drills and inspection.
m  Contingency plan filings must be electronically posted for public access.

The draft report of the recommendations is available for public review at
http://www.state.ak.us/dec/nontank/home.htm.

The recommendations are based on Alaska’s existing response infrastructure and provide
maximum flexibility for meeting the requirements. Use of the existing response
infrastructure and the addition of vessel agents acting as “response plan facilitators” will
significantly strengthen Alaska’s spill safety net. Alaska is the only state on the West
Coast that has not extended its contingency plan laws to include these vessels.

Members, Task force on Motorized Oil Transport
Steering Committee
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DEC Commissioner Michele Brown
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Task Force
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. EXECUTIVE SUMMARY

Financial responsibility and oil spill response planning requirements have been in
place since 1990 for tank vessels carrying petroleum as their principal cargo. Senate Bill
273, enacted by the 2000 Alaska Legislature, established similar requirements for nontank
vessels of more than 400 gross tons, and for railroad tank cars.

The new law establishes a response planning standard (RPS) for “containment and
control of 15 percent of the maximum oil capacity” of the nontank vessel or railroad train
within 48 hours. Cleanup is required “within the shortest possible time consistent with

minimizing damage to the environment.”

The bill established the Task Force on Motorized Oil Transport and charged the
Task Force with determining how to implement the response planning standard. The
Legislature also passed Senate Concurrent Resolution 1, setting the membership of the
Task Force as well as the requirements for the Task Force report. The-resolution asked-,
the Task Force to recommend Alaska statutes and regulations to achieve the response
planning standard in a practical and cost-efficient manner, use of fleet plans, vessel
agents, generic contingency plans, streamlined contingency plans and spill prevention
measures, and inspection measures. This report completes the Task Force work under SB

273 and SCR 1
The Task Force recommends implementing the standard with measures that are:

» Realistic, capable of being implemented with available technology and
expertise;

» Effective, providing real protection to the environment;

» Economically feasible, capable of being implemented without unreasonable
costs; and

» Flexible, providing a wide variety of options and choices for vessel owners
and shippers to meet the requirements of the law.

The Task Force made recommendations regarding the response planning standard in
recognition of federal pre-emption issues. The recommendations provide a means of
implementing the response planning standard that includes fleet plans, vessel agents, a
streamlined contingency planning process, and voluntary spill prevention measures.

The recommendadons recognize the existing framework of response planning
requirements for tank vessels while providing opportunities for vessel owners and
operators to determine their most efficient means of meeting the standard. The Task
Force envisions that market forces will yield several alternative compliance choices for

most vessel owners.
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The requirements of these recommendations apply only to vessels in state waters,
generally within three miles of shore.

Summary - Response Planning Standard

The Task Force recommends the response planning standard be based on an
assumed sea state of a maximum three foot wave height.

Control and containment equipment, including sufficient boom to extend three times
the length of the vessel, must be stationed within a vessel’s area of operation. Skimming
equipment for cleanup must be able to clean up 15 percent of the maximum oil capacity
of the vessel within five days and appropriate storage must be available, or be able to
reach the area within 24 hours. The Task Force recommends that vessels have an
opportunity to demonstrate to the department that they carry less fuel in Alaska waters
than the maximum tankage of the vessel, and when the actual fuel volume is
demonstrated to be less than the maximum tankage and approved by DEC, the response
planning standard will be based on the lesser volume.

Summary - Contingency Plans

Contingency planning to meet the response planning standard should be a
streamlined process that includes demonstration that the vessel

» meets the financial responsibility requirements of state law (COFR);

* has designated an individual who is qualified to make decisions about a spill
on behalf of the vessel owner (Ql),

* has a response action plan that includes
1 initial notification procedures such as those contained in the shipboard

oil pollution emergency plan (SOPEP);

2. acontract with a primary response action contractor or use of
equivalent resources, to contain and control 15 percent of the
maximum oil capacity of the vessel; and

3. acontract with an incident management team or equivalent resources

and

* meets applicable federal and International Maritime Organization
requirements

A vessel owner can demonstrate a vessel plan through three options:

I. By contracting with primary response action contractors for
containment and control, cleanup and incident management;

Il. By demonstrating to the department equivalent resources for
containment, control, cleanup and incident management; or
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I1l. By acombination of A and B.

A vessel fleet, operated by a single owner or by a group of independent owners, can
prepare a plan for a group of vessels, demonstrating to the department the fleet plan meets
the requirements of the law using any of the three options. Vessels can be added to a fleet
through a simple fleet plan amendment process. Vessel agents, acting as response plan
facilitators, can prepare generic contingency plans, designed to be activated by vessels
entering state waters on short notice.

The Task Force recommends that the Department of Environmental Conservation
act upon contingency plans under tight timeframes. The department advised the Task
Force that additional staff will be needed to meet the recommended timelines, which will
require additional funding. Public review opportunities continue to exist through review
of primary response action contractor plans and by electronic posting of a listing of
contingency plan filings.

The Task Force recommends a simple schedule of tabletop drills for vessels
contracting with primary response action contractors and full deployment drills for
vessels using alternative resources.

The Task Force recommends standardizing oil spill incident command using the
NIIMS ICS system as modified for oil spills.

Summary - Prevention

The Task Force recommends that all affected nontank vessels comply with
applicable federal and international requirements.

The Task Force recommends a prevention credit program for voluntary measures
taken by vessels to prevent or reduce the likelihood of oil spills. The program would give
recognition to vessels in the form of extended contingency plan review cycles and a
vessel award program. The program is designed to accommodate differences in vessel
types and potential for undertaking prevention measures. The Task Force does not
recommend any reduction in ihe response planning standard be part of a prevention credit

program.

Summary - Alaska Railroad

The Task Force endorses the Alaska Railroad Risk Assessment process, and
recommends the process be followed through to completion. The Alaska Railroad should
undergo a Contingency and Prevention Plan review under the rigor of existing law for
currently regulated industry.

Conclusion

The Task Force on Motorized Oil Transport unanimously adopted this report and
believes its recommendations meet the Alaska Legislature’s request for implementation
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of the Response Planning Standard set forth in SB 273 and SCR 1, providing increased
protection of the environment at a reasonable cost to affected vessel owners and

operators.

The Task Force recommendations were reached through a consensus process in
response to its obligations under the provisions of SB 273 and SCR 1. The
recommendations have implications for both state law and regulations. In an effort to
meet its obligations and assist the legislature, the Task Force has incorporated
recommendations requiring legislative action formatted as draft legislation. The Task
Force also reached consensus that any legislation in response to Senate Bill 273 avoid
changes to oil spill laws beyond those described in this report.

The Task Force has prepared the appended draft legislation, developed by the Task
Force, that we believe reflects the balance of interests envisioned by the Task Force. The
Task Force recommends legislation be adopted to fully implement SB 273 without
substantive legislative amendment to the recommendations. The Task Force recommends
the Legislature adopt a Letter of Intent with this draft legislation, incorporating by
reference this report, the documents the Task Force used in preparing the report, and the
transcripts of the Task Force meetings, to serve as a record of the legislative intent for any
future interpretation of the legislation and to be used by the Department of Environmental
Conservation as a guideline for drafting regulations to implement the legislation.

. TASK FORCE AND WORK GROUP PROCESS

Financial responsibility and oil spill response planning requirements have been in
place since 1990 for tank vessels carrying petroleum as their principal cargo. Senate Bill
273 enacted by the 2000 Alaska Legislature established similar requirements for nontank
vessels of more than 400 gross tons, and for railroad tank cars.

The new law establishes a response planning standard (RPS) for “containment and
control of 15 percent of the maximum oil capacity” of the nontank vessel or railroad train
within 48 hours. Cleanup is required “within the shortest possible time consistent with
minimizing damage to the environment.”

The bill established the Task Force on Motorized Oil Transport and charged the
Task Force with determining how to implement the response planning standard. The Task
Force is to report its recommendations to the Legislature on or before the first day of the
2001 session. The Task Force decided to finalize its report by December 1. 2000.

Also approved by the 2000 Legislature was SCR 1, a resolution directing the Task
Force to address several specific issues in its report. SB 273 and SCR 1 are found in

Section XIV.
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At its first meeting, on July 11, 2000, the Task Force decided to accomplish its work
by establishing several work groups, including the Response Planning Work Group,
Prevention Work Group and Contingency Plan Work Group. The Task Force hired
contractors to facilitate the process and to provide specialized expertise to the Task Force
and work groups. DEC established a project website to provide public information about
the Task Force and notice of Task Force and work group meetings
(http://lwww.state.ak.us/dec/nontank).

The three work groups held a series of public meetings, using expertise from the
Task Force membership, the facilitators and contractors, and members of the public. The
meeting agendas and summaries of actions were posted to the project website.

Recommendations of the work groups were forwarded to the Task Force, which
decided on recommendations to the Legislature.

At its second meeting, the Task Force reached consensus that it would task itself to
recommend realistic, effective, economicallyfeasible andflexible response strategies to
achieve the response planning standard required by SB 273.

1 Realistic means capable of being implemented with available technology and
expertise within a reasonable timeframe.

2. Effective means providing real protection to the environment at the level required
by the law, not just the appearance of protection.

3. Economicallyfeasible means capable of being implemented without imposing
unreasonable cost increases on vessel owners or operators or on their customers.

4. Flexible means providing for improvements and changes in methods and
requirements to reflect changes in technology, the volume of vessel or Railroad
tankcar trade, expertise, and other parameters.

At its second meeting, the Task Force heard reports from the work groups, adopted
initial recommendations guiding completion of the work group efforts, determined the
structure of the Task Force report to the Legislature, and set a timetable for project
completion.

In the third meeting, the Task Force decided on recommendations forwarded from
the work groups, and dealt with recommendations for which the work groups had not
reached consensus.

At its final meeting in December, the Task Force unanimously approved this report,
the draft legislation and letter of intent, and the summary of statutory and regulatory
changes.
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. TASK FORCE RECOMMENDATIONS

The Task Force unanimously adopted thirty-one recommendations relating to how
nontank vessels exceeding 400 gross registered tons will meet the requirements enacted in
SB 273. These recommendations are organized by the work group area:

* Response Planning Standard
« Contingency Plan

* Prevention

» Alaska Railroad

Certain recommendations will require statutory changes, while others can be
accomplished by regulation or in administrative procedures. Section IX of the report

shows how the recommendations are intended to be adopted - by specific statutory’
change, by broad statutory authority, by regulation, or otherwise.

IV. RESPONSE PLANNING STANDARD RECOMMENDATIONS

The Response Planning Standard Work Group dealt with issues relating to
achievement of the response planning standard. The group developed background

information on

» the existing oil spill response equipment obtained by the spill response
cooperatives under the tank vessel prevention and response program,

» the schedule for deployment of new equipment under the agreement between
DEC and the Alaska Petroleum Distributors and Transporters (APD&T),

» the vessels traveling in Alaska waters that use marine pilots, and
» the vessels filing financial responsibility forms with the State of Alaska.

The recommendations set out below deal with the conditions under which the
response planning standard will be met, the equipment necessary to meet the requirement
to contain and control an oil spill within 48 hours of a spill, and spill cleanup

requirements.

Generalrecommendations

1 Wave height planning standard. The Task Force recommends the response
planning standard be based on an assumed sea state of a maximum three foot

wave height.
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The state of the sea is an important variable in the technical feasibility of
containment, control and recovery operations. As wave heights increase, recovery
becomes problematic, and eventually impossible. The 3-foot-or-less wave height planning
standard adopted by the Task Force is the same standard as was approved by DEC for
tank vessel oil spill response planning by the Alaska Petroleum Distributors and
Transporters (APD&T), a group formed by the major Alaska barge transporters of non-
persistent fuel oil.

2. Schedule for acquiring new equipment. The Task Force recommends that the
schedule established under the tank vessel program for the APD&T group to
acquire new equipment and place it in service is sufficiently rapid for the
additional equipment required to implement the non-tank program.

The Task Force reviewed the schedules established by the U.S. Coast Guard
(USCG) and the Department of Environmental Conservation (DEC) for the acquisition of
new equipment by APD&T under the federal Oil Pollution Act of 1990. The potential
spill volumes under the APD&T agreement are generally larger than the likely spill
amounts under the non-tank program. Moreover, it would be manifestly unfair to require
non-tank vessels brought under regulation only this year to meet schedules faster than
those approved for vessels that have been regulated since 1990. Under the agreement with
APD&T, additional equipment must be sited at Dillingham by July 2001, Bethel by July
2002, Nome by July 2002, and the North Slope by July 2003.

3. Vessel operation. The Task Force recommends the language in SB 273 be
amended to change “may not cause or permit the operation of a vessel” to “may
not operate a vessel.”

The language in SB 273 is confusing and causes concern in the nontank vessel
community. This language could, if interpreted incorrectly, cause prospective contractors
working on contingency plans or on spill response to withdraw from participation due to
concerns about liability issues. The Task Force recommends this technical amendment be
the only change to AS 46.04.055(a) considered by the Legislature.

Control and containmentrecommendations

4. Required control and containment equipment. The control and containment
equipment required for a nontank vessel to meet its response planning standard
(RPS) is containment boom sufficient to extend three times the length of the
vessel and an appropriate means for deploying the containment boom.

The Task Force determined that the immediate response requirements of
containment and control of an oil spill within 48 hours can be met with containment boom
sufficient to extend three times the length of a regulated vessel, together with an
appropriate means for deploying the containment boom.
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5. Stationing of control and containment equipment, Control and containment
equipment required for a nontank vessel to meet its response planning standard
(RPS) must be stationed within the subarea of the vessel's operation.

A map showing the ten Alaska subareas is found in Section XIV. The schedule for
control and containment equipment will be either immediate or, at the latest, on the
APDT schedule. Control and containment equipment, including the required containment
boom and an appropriate means for deploying it, must be available when contingency
plans are filed.

Cleanup recommendations

6. Required cleanup eguipment. The cleanup equipment required for a nontank
vessels to meet its RPS includes sk_lmmmﬂ capacity capable of cleaning up 15
percent of the maximum oil capacity of the vessel within five days and storage
capacity that equals one day’s recover caﬁamty of the chosen skimmer. The
skimmer chosen must be appropriate for the predominant type of oil carried by
the vessel,

For example, if the nontank vessel carries 10,000 barrels of fuel, the RPS quantity is

1500 barrels. To meet the RPS, a nontank vessel must have skimming capacity capable of

cleaning up 300 barrels of spilled fuel in a day. With a skimmer that recovers 80 percent

fuel and 20 percent water, temporary storage capacity must be provided that will hold 360

barrels of liquid in a day (300 barrels of fuel and 60 barrels of water). Storage capacity

may be demonstrated by a variety of means.

Acquisition of additional persistent and non-persistent skimming capacity, and
additional storage will likely be necessary to meet the Task Force recommendation on
required cleanup equipment. Decisions about what equipment, and who will purchase the
equipment, are dependent upon vessel owner or operator decisions and will be left to

market forces.

1. Maximum Qil Capacity. The “maximum oil capacitY" of a vessel is the total fuel
tankage of the vessel, or the demonstrated actual fuel volume that the vessel will
not exceed in Alaska waters, as certified by the vessel owner or operator and
approved by the Department of Environmental Conservation.

This recommendation is designed to accommodate the fact that some vessels are
currently unable to refuel in Alaska, or may operate with less fuel than their total tankage,
and spend all of their time in Alaska waters with less than their total fuel capacity. The
Task Force recognizes that there are safety considerations that require vessels in Alaska
waters to travel with more than the minimum fuel required for a vessel journey. The Task
Force further recognizes that the DEC process for approval of lower actual fuel volumes
for marine vessels will not be able to accommodate vessels that enter Alaska waters on

short notice.

8. Stationing of cleanup equipment. To meet the RPS requirement of “cleanup of
the discharge within the shortest possible time consistent with minimizing
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damage to the environment,” a nontank vessel must either (a) position the
required skimming and storage capamt_){_wnhm its subarea of operation; or (b)
reasonably demonstrate to DEC the ability to position equipment in its subarea
of operation within 24 hours.

Placement of skimming and storage capacity within a subarea ensures that the
equipment will be readily available for response. Exceptions to this requirement may be
granted if it can be demonstrated that the equipment can be available in the subarea
within 24 hours.

The Task Force expects that efficiency and cost factors will influence the non-tank
vessel regulated community to move toward centralized positioning of the required
skimming and storage capacity. These resources would then be cascaded to the site of a

spill as needed.

9. Schedule for acquiring new cleanup equipment. Nontank vessels shall be allowed
two years from the adoption of regulations |mplemen_t|n% SB 273 to have in place
tqe skimmer(s) and associated storage capacity described in their contingency
plan.

This implementation schedule compares favorably with the APD&T schedule
described above (see discussion following recommendation 2). It gives the regulated
vessels time to amortize a portion of the costs of containment and control equipment and
phase in the acquisition of new cleanup equipment.

V. CONTINGENCY PLANNING RECOMMENDATIONS

The Contingency Plan Work Group dealt with development of alternative processes
for coniingency planning. The group determined that contingency plans would be
required only for vessels in state waters, excluding innocent passage. The contingency
plans required of nontank vessels would be streamlined from those required for tank
vessels, would have several options for development to allow for differences in the
vessels, ownership and timing of vessels in Alaska waters, and would have timeframes
for action that recognize the needs of the affected industries.

10. Vessel operation outside of state waters. Nontank vessel contincr]ency plans (C-

lans) shall only be required for vessel operations in “waters of the state”

Fgenerally within three miles of shore).

The exemption is expected to induce some vessels to remain outside of state waters.
In this recommendation, the Task Force uses the statutory definition of “waters of the
state” in AS 46.04.900. The Task Force concurs with DEC officials who have concluded
that keeping vessels outside state waters will substantially reduce the risks of spills, and
contribute to protecting the state’s environment. For example, some vessels that call at
Dutch Harbor and file a C-plan for that region may choose to remain outside state waters
when transiting or working in other subareas, thus avoiding the need to file C-plans
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covering operations in those areas. State regulations should ensure that the subarea
boundaries extend only to the limit of waters of the state (generally three miles) for
purposes of determining whether a nontank vessel traffics in a subarea.

11. Streamlined Contingency Plan process. DEC shall establish a streamlined
Brocess for submission and approval of contingency glans for nontank vessels.
nder the streamlined process a contingency plan submission shall consist of:

i) vessel-specific information,

i) a response action plan consisting of

a) initial notification procedures such as those contained in the
shipboard oil pollution emergency plan (SOPEP),

b) certification that the applicant is a member of or has a contract
with a spill response organization that is a primary response
action contractor (PRAC) with a response action plan approved
by DEC under requirements similar to that currently required for
existing plan holders, and

¢) certification that the applicant has contracted with an incident
management team glM %a proved as a primary response action
contractor under 18 AAC 75.500-580.

Evidence demonstrating equivalent capability may be submitted in
lieu of (b) and/or (c) to meet the vessel response planning standard.

lii) a prevention plan certification stating that the applicant vessel complies
with applicable federal and International Maritime Organization
requirements.

Much of the vessel-specific information is already contained in the financial
responsibility application required to be filed by regulated vessels. This vessel-specific
information may be critical to oil spill responders in making decisions regarding vessel
salvage, fire fighting, or preventing additional oil from being discharged from the vessel.
The Task Force understands prevention plan certification as self-certification, a statement
by the applicant attesting the vessel complies with the applicable federal and IMG
requirements. There are existing provisions in Alaska law establishing criminal penalties
for false affidavits, including both fines and jail time for a person convicted of filing a
false claim or affidavit.

12. Alternative Contingency Plan options. DEC shall establish three alternative
options for nontank vessel contingency plans (C-plans).

a) C-Plan Option I: Contract out all duties to PRACs,
b) C-Plan Option II: developing equivalent response resources, or
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¢) C-Plan Option IlI: using a combination of equivalent resources and primary
response action contractors.

Under C-Plan Option |, a responsible party (RP) contracts with a primary response
action contractor with a response action plan approved by DEC, and contracts with an
incident management team (IMT) that is an approved PRAC under 18 AAC 75.500-580.
Under C-Plan Option II, an RP elects to meet its RPS by providing equivalent spill
response resources as those provided by a spill response organization and IMT. RPs could
choose a hybrid approach C-Plan Option Ill, using PRACs for some services while
providing some services themselves. Applicants will be allowed to choose from among
the three options, provided they meet the requirements of the chosen option. Each of the
three options can be used for plans covering single vessels or fleets.

13. Action on Contingency Plans. DEC will complete its review of applications for
the addition of a vessel to an already approved fleet plan or generic contingency
plan within 5 days. DEC will review an initial full aF_pllc_atlor_\ submitted under
C-plan Option I'within 15 days of receiving the application; in the event of
extenuating circumstances the review may be completed within 5 days. Initial full
applications submitted under C-plan Options 11 or 111 will be reviewed by DEC
within 45 to 90 days. DEC will establish these timeframes for review of
contingency plans in regulation.

Because the timeframes for DEC review of nontank vessel contingency plans are
critical to the regulated community, the Task Force decided to address this issue in a
specific recommendation. DEC will require adequate funding for staff to effect this
recommendation. Further, this process is contingent on expedited Alaska Coastal
Management Plan (ACMP) review under 6 AAC 50.050.

14 Response plan facilitator. A response plan facilitator (RPF), acting as an agent
for a vessel or vessels, may develop a generic contingency plan that is activated
by signature of an RP. The RPF will submit a generic plan for a specified area of
operation to DEC for approval. This plan will contain all the elements of a
contingency plan, exce%t the vessel-specific information, the initial notification
procedures or the SOPEP, and the prevention certification stating that the
applicant vessel complies with applicable federal and IMO requirements.

A vessel may not enter into Alaska waters until the vessel-specific information,
initial notification procedures and prevention certification is added to the plan, the plan is
signed by the RP, and DEC has approved it.

An RPF could be a maritime agent, co-op, or specialized agent. An RPF could
prepare geographic generic C-plans covering operations in specified areas, coordinate
associated paperwork, communicate necessary documents back and forth between vessels
and DEC, and assist the vessel in arranging a contract for the initial response of a
response action contractor in the event of a spill. No plan certification is issued to the
RPF, only to the planholder.
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15. Response Action Contractors. For purposes of the laws covering nontank
vessels, incident management teams and response planning facilitators who are
not responsible parties shall be considered primary response action contractors.

The Task Force is concerned that potential response planning facilitators and
incident management teams may be concerned about possible legal liability for acts they
perform unless they receive the same immunity from liability provided to other primary
response action contractors. Response planning facilitators and incident management
services will be defined by statute and regulation as primary response action contractors,
receiving the same immunities as other PRACs. The regulations will need to include
development of a registration application appropriate for response action contractors who
plan to provide only incident management team services, and to create minimum
standards for response action contractors providing incident management services.

16. Incident mana_(];em_ent team. The NIIMS Incident Command System (ICS), as
modified for oi sgnls, will be used to standardize incident command positions
and/or functions by C-plan _zy)pllcants. At a minimum, a contingency plan shall
identify the Qualified Individual (QI) and Incident Commander (IC) by name.
The QI and IC may be the same person. The C-plan applicant shall be prepared
to staff the ICS organization.

Use of an Incident Management Team contractor is anticipated for many vessel
owners under the recommendations adopted by the Task Force.

It is assumed that all the command staff positions, including the Finance Section
Chief, Planning Section Chief, Operations Section Chief, Logistics Section Chief, and the
other command staff positions such as the safety officer, public information officer, etc.,
and supporting ICS positions would be accessible and available as needed to meet the
requirements of the incident in a timely manner. The state should use the same definition
for Qualified Individual (QI) that the U.S. Coast Guard uses, which is defined currently at

33 CFR 155.1026.

17.Training programs. The Department of Environmental Conservation should
ensure availability in Alaska of tralnmg programs on contingency planning and
Incident Command System for nontank vessels.

The Task Force believes it is important that the owners and crew of vessels subject
to the new contingency planning requirements have access to adequate opportunities for
training on oil spill contingency planning and on the NIIMS Incident Command System.
The Task Force believes that training programs should be provided by the private sector,
and does not expect DEC to provide funding for the programs. The Task Force believes
that training in basic issues of contingency planning and incident command procedures
will be required for many of the newly-regulated vessels.

18. Application timeframes. Nontank vessel contingency plans shall be due to DEC
within 180 days of adoption of the contingency plan regulations. DEC will give
conditional approval to all Elans submitted on time, Conditional approval will
remain in effect until DEC has completed review of a plan. Nontank vessel
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contin_ct;_ency plans will be reviewed by DEC every three years. DEC will stagger
the initial review process so that all nontank vessel contingency plans do not
come up for review in the same year.

In choosing a 180-day timeframe, the Task Force considered the need for
appropriate evaluation of C-plan alternatives, implementation planning, and the
coordination within the regulated community that will be necessary to establish efficient
and cost-effective control, containment and cleanup mechanisms. Regulated entities will
be required to state in the C-plan their plans for the ordering and taking delivery of
required new equipment.

19. Spot charter vessels. Should the term “spot charter” need to be defined in future
regg_ulat_wns or legislation, the Task Force recommends that the state adopt the
definition proposed b{ the Task Force members representing the spot charter
industry, i.e., @ “vessel contracted to lift a specific cargo on a one-time, periodic,
non-scheduled or tramp basis.”

There is no definition of "spot charter" in current regulations or legislation. 1f a
definition is required, the Task Force recommends this definition.

20. C-plan electronic postings. The Task Force recommends that DEC electronically
post a listing of nontank vessel contingency plan applications and review
schedules.

Under the streamlined C-Plan process, public notice is recommended for new
contingency plans that do not use co-ops, or for generic contingency plans. Applications
for adding vessels to existing approved plans, for activating generic contingency plans, or
for vessels that use co-ops will be acted upon in short timeframes. Electronic posting
provides an opportunity for the public to know what vessels are activating C-plans. DEC
will require adequate funding for staff to effect this recommendation.

21, Public review process. The Task Force endorses the public review grocess in
DEC's review process for tank vessel contingency plans found in 18 AAC 75.415
and 75-455.

Section 415 describes routine amendments to C-plans and provides that such
amendments will be reviewed within 30 days of submission, unless there is an addition to
a pre-existing. C-plan in which case the review period is five days. Section 455 provides
the procedures to be followed in processing new applications and non-routine
amendments.

22.DEC authority to verify. The Task Force recommends Ie?.islation to give DEC
statutory authority to verify nontank vessel C-plan compliance.

In the case of a contingency plan under C-plan Option I, the department would
verify quantity of fuel, a contract with a spill response cooperative and with an IMT, and
that a SOPEP and certificate of financial responsibility (COFR) are onboard the vessel.
For C-plan Options Il and 1lI, the department would also verify contracts and equipment

listed in the plan.
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23. Drills. The Task Force recommends that the frequency and type of contincr]ency
plan spill drills required of nontank vessels be based on the nontank vesse
contingency plan option. Under C-Pilan Option |, a maximum of one tabletop
spill drill may be re(iuwed annually. Under C-Plan Options Il and I11, a
maximum of one ful deloloyment rill and one tabletop drill may be required
during a three-year C-plan review cycle. The Task Force recommends that a
primary response action contractor that provides services exclusively to nontank
vessels be drilled a maximum of two times a year by DEC.

Spill drills are currently conducted in the tank vessel regulated community for
contingency plan holders. The current tank vessel drill program must be modified to fit
the circumstances of the nontank vessels. The Task Force recommends a schedule that
gives DEC an opportunity to conduct drills at a frequency similar to that of tank vessels
for nontank vessels not using co-ops, and less intensive tabletop drills for nontank vessels

using coops.

VI. PREVENTION RECOMMENDATIONS

The Prevention Work Group focused its work on methods to prevent oil spills. The
recommendations recognize that federal and international law currently specify
mandatory prevention measures to be taken by affected vessels. Under the
recommendations, any measures above and beyond compliance with federal and
international law would be voluntary, but a vessel owner would receive credit for these

voluntary measures.

The Task Force’s recommendations related to prevention and prevention credit
programs were restricted to how those programs relate to non-tank vessels. Prevention
credit programs for tank vessels are outside the purview of the Task Force on Motorized

Oil Transport.

24. Periodic Review. The Task Force recomn-ends that the Department of
Environmental Conservation periodically review all recommendations with the
regulated community.

This recommendation is intended to apply to all other recommendations of the Task

Force, including response planning standard, contingency plan, prevention and Alaska

Railroad issues.

25. Mandatory prevention measures. All affected nontank vessels must comply with
applicable federal and international requirements,

The Task Force discussed whether federal vessel requirements should be adopted as
state law and, after discussion and legal input from the Alaska Attorney General’s office,
opted to agree that all affected nontank vessels must comply with applicable federal and
international requirements and certify their compliance in their contingency plan
applications. The state’s attorney explained that if the state adopts the federal
requirements, they could be enforced under state law as well as federal law. Alternatively,
he advised that the state could require vessel owners to simply self-certify that they meet
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the federal requirements. Under this second proposal, if the state found a vessel owner in
violation of federal requirements, the violation could be forwarded to the U.S. Coast
Guard for applicable enforcement action(s).

26. Reduction in the response planning standard. The Task Force does not
recommend reduction of the response planning standard in any nontank vessel
preventlon credit program.

It is possible that prevention credit issues affecting the response planning standard
could evolve over the years. The affected industries and DEC should be prepared to
review these issues periodically, as needed.

27. Prevention credit program. The Task Force recommends a prevention credit
ro?(ram that awards vessels credit for measures taken to prevent oil spills. The
ask Force recommends the program be based on a list of potential prevention

measures by vessel type as stated in the following table. A vessel would become
eligible for the prevention credit by achieving 50% of the points available to its
vessel category. A vessel eligible for the prevention credit would receive an
extended contingency plan review cycle @ years instead of 3 years), with a
corresponding reduction in the frequency of spill drills, and would receive a
“Blue Star” vessel award for measures Above and Beyond Compliance with state
requwements.

A vessel seeking a prevention credit from the state would consent to state
verification of the prevention measures associated with the vessel. The table below is
intended as a starting point; as suggested in the last item and in the final recommendation
of the Task Force, the Department should work with the industry to update measures on a
periodic basis. The Task Force considered other possible prevention credit programs,
including tax credits for affected vessels. The Department and the affected industries
should review the effectiveness of the proposed prevention credit program on a periodic
basis, and recommend any ranges to that program. Other suggestions for prevention
credits are included in the background documents contained in section XIII of this report.

A vessei could lose a prevention credit or Blue Star award if it failed to meet
mandatory and IMP regulations, or if it is found not to have the prevention measures
onboard that have been claimed for the credit. There are also penalties under existing
Alaska law for filing false statements on state applications, including criminal penalties
involving fines and jail time.
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. . Fish
Prevention Meas:urefs.— Weight and Fishing  Processors General Cruise Container
Applicability Vessels & Tenders Cargo Ships Ships

Relative Appli- 1| Appli- (g Appli- Ota-‘ Appli- ((]5 Appli-
Weight  cable? cable? O cable? cable? cable? =

Emergency towline or dedicatee
1 mooring line with on-board mean: 2 Yes 2 Yes 2 Yes 2 Yes 2 Yes 2
for deploymen

Emergency on-board dewatering o

2 petroleum pumps 2 Yes 2 Yes 2 Yes 2 Yes 2 Yes 2
On-board storage bladder o

3 dedicated tank 2 Yes 2 Yes 2 Yes 2 Yes 2 Yes 2
Non-contiguous tank location on

4 9 3 No O No 0O Yes 3 Yes 3 Yes 3
vesse

5 Redundant propulsion systems 3 Yes 3 Yes 3 Yes 3 Yes 3 Yes 3
Redundant/integrated navigation

6 systems l Yes l Yes | Yes 1 Yes l Yes 1
Use of an Alaska marine pilot when

! not otherwise required by law 2 No 0 No 0 ves 2 Yes 2 Yes 2
Maintaining a transponder, AIDS or

other vessel location/ident. 2 Yes 2 No O vYes 2 vYes 2 Yes 2
technology onboard
Use of advanced anchoring

9  systems or placement of mooring 1 No 0O vYves | ves | ves 1 vYes |

buoys

Comply with bridge safety
management practices; meet ISMC
10 requirements before 7/02; 1 No 0 No 0 Yes l Yes l Yes l
licensing, certification, training
beyond fed/intl. requirements

Participation in risk assessment
1 process for operations 2 Yes 2 Yes 2 Yes 2 Yes 2 Yes 2
12 Membership in a marine safety
organization l Yes l Yes | Yes | Yes l Yes 1
12 Tugboats staged/on standby 2 No 0 No 0 No 0 vYes 2 vYes 2
Additional staged equipment
14
onshore to improve RPS l Yes l Yes l Yes 1 Yes { Yes |
Weather/oceanographic equipment
15
and systems | No 0 No 0 vYes | Yes | Yes I
16 Enhanced maintenance l Yes | vYes | Yes 1 vYes 1 ves |
17 Ice classification 2 No 0 No 0 Yes 2 Yes 2 Yes 2
Specialized onboard training
18 programs in prevention and 2 Yes 2 Yes 2 Yes 2 Yes 2 Yes 2
response
19 Mooring plan 1 No 0O Yes | ves | ves | ves
20 Others as proposed by operators 1 Yes | Yes l Yes l Yes 1 Yes 1
Total possible score for category 33 20 20 31 33 33
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VII. ALASKA RAILROAD RECOMMENDATIONS

The Task Force recognized that oil spill prevention and response issues and methods
for the Alaska Railroad are in many ways different from those for the marine vessel
community. The recommendations below recognize the effect of the response planning
standard of 15% of fuel carried, and require contingency planning and prevention
measures similar to those for the currently regulated tank vessel industry.

28. ARR review under rigor of existing law. The Task Force recommends the Alaska
Railroad undergo a contingency and prevention plan review under the rigor of
existing law for currently regulated industry.

The Alaska Railroad is different from other nontank vessels covered by SB 273 in
that it hauls fuel as cargo rather than for propulsion. For this reason, the Task Force is
recommending the Alaska Railroad be treated under existing law for currently regulated
industry that is engaged in the transportation of oil and oil products, rather than a new
regime similar to the nontank marine vessels under SB 273. Existing regulations,
including 18 AAC 75.425, set forth the required components of a contingency plan and
are recommended for the Alaska Railroad. All currently regulated facilities are required
to file a C-plan consisting of four elements: a response action plan, prevention plan,
supplemental information, and a best-available-technology review. Details of what is
required in each of these elements differ depending on the kind of facility—pipeline,
refinery, etc. Railroads are not currently included in this list; from the standpoint of
applying the existing regulation, the railroad probably bears the closest affinity to
pipelines. Not all of the facilities where the railroad loads and unloads petroleum are

currently required to file C-plans.

29. ARR risk assessment process. The Task Force endorses the Alaska Railroad risk
assessment process, and recommends the process be followed through to
completion.

The Alaska Railroad’s risk assessment process is expected to provide the railroad
and the State of Alaska with substantial information about the line risks that could lead to
oil spills from railroad tank cars. As such, this process, once concluded, can be a strong
oil spill prevention program if all recommendations are implemented. This effort is
expected to include coverage of track/engineering issues, mechanical issues, operating
issues, determination of critical track segments for possible adverse train dynamics,
identification of possible adverse track geometry locations, reviews highway crossing
protection issues, derailment and operating safety incidents, rule and efficiency testing
data, and evaluates susceptibility to LA/ derailments.

30. Railroad RPS. The Task Force recommends the Alaska Railroad follow the
response plannln% standard methodology developed tythe Task Force, designed
to meet an RPS of 15 percent of maximum fuel carried.
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The Alaska Railroad operates within two separate subareas. The railroad’s RPS
standard of 15 percent in 48 hours was established in SB 273. This differs from the
standards for other upland facilities such as pipelines.

VIII. FUNDING RECOMMENDATION

31. Funding of nontank program. The Department of Environmental Conservation
will prepare a fiscal note for the nontank Ie8|slat|on. The Task Force
recommends the nontank community should not be charged user fees to support
the nontank program, and that the program should be funded from the oil and
hazardous substance release prevention and response fund and/or state general

funds.

The Department of Environmental Conservation will be responsible for preparation
of the fiscal note on the draft legislation. The Task Force believes the nontank
community should not be charged additional fees to support the nontank program and that
it should be funded with these so-called “470 funds” and state general funds.

IX. SUMMARY OF STATUTES AND REGULATIONS

This table shows the Task Force recommendations, with a listing of which ones are
included in the draft legislation and which ones are to be included in regulations adopted
pursuant to the law.

The legislation will be accompanied by a Letter of Intent to incorporate the report of
the Task Force into legislative intent. In this way, a somewhat formal mechanism would
exist to provide guidance to the Department of Environmental Conservation when

drafting regulations.
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Marine vessel Recommendations
Response Planning Standard Recommendations

General Recommendations

SA=Broad Statutory Authority
Recommendation Reg  Stat Comment

General statutory authority

SA  contained in draft
legislation, Section 2,
1(m).

1. Wave height planning standard. The Task Force
recommends the response planning standard be
based on an assumed sea state of a maximum
three foot wave height.

2. Schedule for acquiring new equipment. The
Task Force recommends that the schedule
established under the tank vessel program for
the APD<&T group to acquire new equipment
and place it in service is sufficiently rapid for
the additional equipment required to implement
the non-tank program.

Control and containment recommendations

SA=Broad Statutory Authority
Recommendation Reg  Stat Comment

3. Vessel operation. The Task Force recommends
the language in SB 273 be amended to change
“may not cause or permit the operation of a
vessel” to “may not operate a vessel.”

N Y  Statutory change included
in draft legislation.
Section 1

4. Required control and containment equipment.

The control and containment equipment I Hor

required for a nontank vessel to meet its Y SA Gener_a ste_ltutory authority
. . contained in draft

response planning standard (RPS) is o .

. . legislation, Section 2,

containment boom sufficient to extend three 1(m)

times the length of the vessel and an '

appropriate means for deploying the

containment boom.

5. Stationing of control and containment
equipment. Control and containment equipment
required for a nontank vessel to meet its
response planning standard (RPS) must be
stationed within the subarea of the vessel’s
operation.
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Cleanup Recommendations

Recommendation

6. Required cleanup equipment. The cleanup
equipment required for a nontank vesse! to meet
its RPS includes skimming capacity capable of
cleaning up 15 percent of the maximum oil
capacity of the vessel within five days and
storage capacity that equals the one day’s
recovery capacity of the chosen skimmer. The
skimmer chosen must be appropriate for the
predominant type of oil carried by the vessel.

SA=Broad Statutory Authority
Recommendation

7. Maximum oil capacitv. The “maximum oil
capacity” of a vessel is the total fuel tankage of
the vessel, or the demonstrated actual fuel
volume that the vessel will not exceed in
Alaska waters, as certified by the vessel owner
or operator and approved by the Department of
Environmental Conservation.

8. Stationing of cleanup equipment. To meet the
RPS requirement of “cleanup of the discharge
within the shortest possible time consistent with
minimizing damage to the environment,” a
nontank vessel must either (a) position the
required skimming and storage capacity within
its subarea of operation; or (b) reasonably
demonstrate to DEC the ability to position
equipment in its subarea of operation within 24
hours.

9. Schedule for acquiring new cleanup equipment.
Nontank vessels shall be allowed two years
from the adoption of regulations implementing
SB 273 to have in place the skimmer(s) and
associated storage capacity described in their
contingency plan.

Reg

Reg

Y

Stat

SA

Stat

SA

SA

SA

Comment

General statutory authority
contained in draft
legislation, Section 2,
1(m).

Comment

General statutory authority
contained in draft
legislation, Section 2,

1(m).

General statutoiy authority
contained in draft
legislation, Section 2,
H(nt).

General statutory authority
contained in draft
legislation, Section 2, *

(m).
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Contingency planning recommendations

Recommendation

10. Vessel operation outside of state waters.
Nontank vessel contingency plans (C-plans)
shall only be required for vessel operations in
“waters of the state” (generally within three
miles of shore).

SA=Broad Statutory Authority

Recommendation

11. Streamlined Contingency Plan process. DEC
shall establish a streamlined process for
submission and approval of contingency plans
for nontank vessels. Under the streamlined
process a contingency plan submission shall
consist of:

i) vessel-specific information,

i) a response action plan consisting of

i)

a)

initial notification procedures such as those
contained in the shipboard oil pollution
emergency plan (SOPEP),

b) certification that the applicant is a member

of a spill response cooperative that is a
primary response action contractor (PRAC)
with a response action plan approved by
DEC under requirements similar to that
currently required for existing plan holders,
and

certification that the applicant has
contracted with an incident management
team (IMT) approved as a primary response
action contractor under 18 AAC 75.550-
580.

Evidence demonstrating equivalent
capability may be submitted in lieu of (b) or

(c

).

a prevention plan certification stating that
the applicant vessel complies with
applicable federal and International
Maritime Organization requirements.

Reg Stat
Y N
Reg Stat
Y Y

Comment

State law applies only to
vessels in state waters.

Comment

Statutory authority
contained in draft
legislation, Section 2 H(f)-

(K).
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Broad Statutory Authority
Recommendation

12. Alternative Contingency Plan options. DEC shall

13.

14.

establish three alternative, options for nontank
vessel contingency plans (C-plans):

a) C-Plan Option I: contract out all duties to
PRACS,

b) C-Plan Option II: developing equivalent
response resources, or

c) C-Plan Option IlI: using a combination of
equivalent resources and primary response
action contractors.

Action on Contingency Plans. DEC will complete
its review of applications for the addition of a
vessel to an already approved fleet plan or generic
contingency plan within 5 days. DEC will review
an initial full application submitted under C-plan
Option I within 15 days of receiving the
application; in the event of extenuating
circumstances the review may be completed
within 5 days. Initial full applications submitted
under C-plan Options Il or 1l will be reviewed by
DEC within 45 to 90 days. DEC will establish
these timeframes for review of contingency plans
in regulation.

Response plan facilitator. A response plan
facilitator (RPF), acting as an agent for a vessel or
vessels, may develop a generic contingency plan
that is activated by signature of an RP. The RPF
will submit a generic plan for a specified area of
operation to DEC for approval. This plan will
contain all the elements of a contingency plan,
except the vessel-specific information, the initial
notification procedures or the SOPEP, and the
prevention certification stating that the applicant
vessel complies with applicable federal and IMO
requirements.

| Reg

Stat

SA

SA

SA

Comment

Statutory authority
contained in draft
legislation, Section 2, H(f)-

().

General statutory authority
contained in draft
legislation, Section 2, U
(m). The timelines are
contingent upon favorable
ACMP review procedures.

General statutory authority
contained in draft
legislation, Section 2, *

(m).

TFEMOT Final Report, p. 25



SA=Broad Statutory Authority

15. Response Action Contractors. For purposes of

16.

17.

18.

Recommendation

the laws covering nontank vessels, incident
management teams and response planning
facilitators who are not responsible parties
shall be considered primary response action
contractors.

Incident management team. The NIIMS
Incident Command System (ICS) as modified
for oil spills will be used to standardize
incident command positions and/or functions
by C-plan applicants. At a minimum, a
contingency plan shall identify the Qualified
Individual (QI) and Incident Commander (IC)
by name. The QI and IC may be the same
person. The C-plan applicant shall be
prepared to staff the ICS organization.

Training programs. The Department of
Environmental Conservation should ensure
availability in Alaska of training programs on
contingency planning and Incident Command
System for nontank vessels.

Application timeframes. Nontank vessel
contingency plans shall be due to DEC within
180 days of adoption of the contingency plan
regulations. DEC will give conditional
approval to all plans submitted on time.
Conditional approval will remain in effect
until DEC has completed review of a plan.
Nontank vessel contingency plans will be
reviewed by DEC every three years. DEC will
stagger the initial review process so that all
nontank vessel contingency plans do not come
up for review in the same year.

Reg

Stat

SA

SA

Comment

Statutory authority
contained in draft
legislation, Sections 5-8.
Regulations will explicitly
list response planning
facilitators and incident
management teams as
PRAC:S.

Statutory authority
contained in draft
legislation, Section 2, U(f)
- (k) and (m).

Statutory authority
contained in draft
legislation, Section 2,

1(K).

TEMOT Final Report, p. 26



SA=

Broad Statutory Authority
Recommendation

19. Spot charter vessels. Should the term “spot

20.

21.

22.

23.

charter” need to be defined in future regulations
or legislation, the Task Force recommends that
the state adopt the definition of proposed by the
Task Force members representing the spot
charter industry, i.e., a “vessel contracted to lift
a specific cargo on a one-time, periodic, non-
scheduled or tramp basis.”

C-plan electronic postings. The Task Force
recommends that DEC electronically post a
listing of nontank vessel contingency plan
applications and review schedules.

Public review process. The Task Fu-ce endorses
the public review process in DEC’s review
process for contingency plans found in 18 AAC
75.415 and 75.455.

DEC authority to verifv. The Task Force
recommends legislation to give DEC statutory
authority to verify nontank vessels for C-plan
compliance.

Drills. The Task Force recommends that the
frequency and type of contingency plan spill
drills required of nontank vessels be based on
the npntank vessel contingency plan option.
Under C-Plan Option I, a maximum of one
tabletop spill drill may be required annually.
Under C-Plan Options Il and Ill, a maximum of
one full'deployment drill and one tabletop drill
may be required during a three-year C-plan
review cycle. The Task Force recommends that
a primary response uUion contractor that
provides services exclusively to nontank vessels
be drilled a maximum of two times a year by
DEC.

Reg  Stat
N
N N
Y N
Y Y
Y SA

Comment

DEC will need to draft
similar, but slightly
different, regulations to
carry out this
recommendation

Contained in Section 4 of
the draft legislation.

General statutory authority
contained in draft
legislation, Section 2, U

(m).
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Prevention recommendations

SA=Broad Statutory Authority

Recommendation Reg  Stat

24. Periodic review. The Task Force recommends .
that the Department of Environmental
Conservation periodically review all
recommendations with the regulated community.

Y N

25. Mandatory prevention measures. All affected
nontank vessels must comply with applicable
federal and international requirements.

26. Reduction in the response planning standard.
The Task Force does not recommend reduction
of the response planning standard in any nontank
vessel prevention credit program.

N N

27. Prevention credit program. The Task Force
recommends a prevention credit program that
awards vessels credit for measures taken to
prevent oil spills. The Task Force recommends
the program be based on a list of recommended
prevention measures by vessel type as stated in
the prevention credit table. A vessel would
become eligible for the prevention credit by
achieving 50% of the points available to the
vessel category. A vessel eligible for the
prevention credit would receive an extended
contingency plan review cycle (5 years instead
of 3 years), with a corresponding reduction in
the frequency of spill drills, and would receive a
“Blue Star” vessel award for measures Above
and Beyond Compliance with state
requirements.

Comment

Based on the review,
additional statutory
changes may be possible in
the future.

General statutory authority
contained in draft
legislation, Section 2,
H(m).
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Alaska Railroad recommendations

SA”Broad Statutory Authority

28.

29.

30.

31.

Recommendation Reg  Stat

ARR review under rigor of existing law. The
Task Force recommends the Alaska Railroad
undergo a contingency and prevention plan
review under the rigor of existing law for
currently regulated industry.

Y Y

ARR risk assessment process. The Task Force
endorses the Alaska Railroad risk assessment
process, and recommends the process be
followed through to completion.

Railroad RPS. The Task Force recommends the
Alaska Railroad follow the response planning
standard methodology developed by the Task
Force, designed to meet an RPS of 15 percent
of maximum fuel carried.

Funding recommendations

Recommendation Reg  Stat

Funding of nontank program. The Department
of Environmental Conservation will prepare a
Fiscal note for the nontank legislation. The
Task Force recommends the nontank
community should not be charged user fees to
support the nontank program, and that the
program should be funded from the oil and
hazardous substance release prevention and
response fund and/or state general funds.

Comment

Statutory authority
contained in draft
legislation, Section 2, |

(k)-(1).

General statutory authority
contained in draft
legislation, Section 2, " (k)

-(1).

Comment
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X. PROPOSED LEGISLATION

BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - FIRST SESSION

RULES COMMITTEE BY REQUEST OF THE
TASK FORCE ON MOTORIZED OIL TRANSPORT

A BILL
FOR AN ACT ENTITLED
“An Act requiring oil discharge prevention and contingency plans for all self-
propelled nontank vessels exceeding 400 gross registered tonnage and for
railroad tank cars and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46.04.055(a) is amended to read:

(a) A person may not (CAUSE OR PERMIT THE OPERATION OF]
operate a nontank vessel within the waters of the state or cause or permit the
transfer of oil to or from a nontank vessel unless the person has furnished to the
department and the department has approved proof of financial ability to respond
to damages meeting the requirements of AS 46.04.040. Proof of financial
responsibility required under this section is subject to adjustment of dollar amounts

under AS 46.04.045 and is established, for a nontank vessel that carries

30
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(1) predominantly persistent product, at $300 per incident for each barrel of

oil storage capacity on the vessel or $5,000,000, whichever is greater; and

(2) predominantly nonpersistent product, at $100 per incident for each
i

barrel of oil storage capability on the vessel or $1,000,000, whichever is greater.
* Sec. 2. AS 46.04.055 is amended by adding new subsections to read:

(F) Effective 180 days after the adoption of regulations under (m) of this
section addressing nontank vessels, a person may not operate a nontank vessel
within the waters of the state or cause or permit the transfer of oil to or from a
nontank vessel unless an oil discharge prevention and contingency plan covering
that nontank vessel has been approved by the department and the person is in
compliance with the plan.

(g) Nontank vessels, nontank vessel contingency plans required by this
section, and applicants for and holders of nontank vessel plan contingency plans

are subject to the provisions of AS 46.04.030(d)-(1), (n)-(o) and (r).
(h) A nontank vessel contingency plan shall consist of
(1) vessel-specific information;
(2) aresponse plan consisting of
(A) initial notification procedures;

(B) a certification that the nontank vessel applicant is a

member of, or has a contract with, an oil spill response organization

3
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that is an oil spill primary response action contractor with a response
action plan approved by the department as meeting the response
planning standards of (c)(1) of this section fcr the maximum oil

capacity of the nontank vessel; and

(C) a certification that the nontank vessel applicant has
contracted with an oil spill primary response action contractor

pr' iding incident management team services; and

(3) a prevention plan certification stating that the applicant vessel
complies with applicable federal and International Maritime Organization

requirements.

(i) In lieu of satisfying the requirement of (h)(2)(B) of this section through
a primary response action contractor, an applicant may demonstrate that it
maintains its own oil spill response plan and equivalent equipment, personnel and

resources to meet the requirements of this section.

() In lieu of satisfying the requirement of (h)(2)(C) of this section through
a primary response action contractor, an applicant may demonstrate that it
maintains its own incident management team in order to implement a planned

response to a release or threatened release of oil from its nontank vessel.

(k) Effective 180 days after the adoption of regulations under (m) of this

section addressing railroad tank cars, a person may not transport oil by railroad
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tank car or cause or permit the transfer of oii to or from a railroad tank car unless
an oil discharge prevention and contingency plan has been approved by the

department and the person is in compliance with the plan.

(1) Railroad tank cars, railroad tank car contingency plans required by this
section, and applicants for and holders of railroad tank car contingency plans are

subject to the provisions of AS 46.04.030(d)-(I), (n)-(0), and (r).

(m) The department shall adopt regulations to implement the requirements

of (c) and (f)-(l) of this section.
*SeC. 3. AS 46.04.055(e) is amended to read:

(e) The requirements of [(A)-(D) OF] this section do not apply to a nontank

vessel operating in the waters of the state if the nontank vessel

(1) is engaged in innocent passage: for purposes of thisparagraph, a
nontank vessel is engaged in innocent passage of its operation in state
waters, irrespective of whether it is a United States or foreign-flag vessel,
would constitute innocent passage under the Convention on the Territorial
Sea and the Contiguous Zone, April 29, 1958, 15 U.S.T. 1606, or the United
Nations Convention on the Law of the Sea 1982, December 10, 1982, U.N.

Publication No. E 83.V.5, 21 I.L.M. 1261 (1982), were the vessel a foreign-

flag vessel,
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(2) enters state waters because of imminent danger to the crew, or in
an effort to prevent an oil spill or other harm to public safety or the
environment, and are inapplicable only until the vessel is able to leave state
waters as soon as it may do so without imminent risk of harm to the crew,

public safety, or the environment, or

(3) enters state waters after the United States Coast Guard has
determined that the vessel is in distress, and are inapplicable only until the
vessel is able to leave state waters as soon as it may do so without imminent

risk of harm to the crew, public safety, or the environment.
*Sec. 4. AS 46.04 is amended by adding a new section to read:

Sec. 46.04.065. Compliance verification for nontank vessels and trains.
(a) In addition to other rights of access or examination conferred upon the
department by law or otherwise, the department may at reasonable times and in a
safe manner enter and examine nontank vessels and trains in order to ensure

compliance with the provisions of this chapter.

(b) For purposes of this section, “train” includes tracks, associated

facilities, and operations.

*Sec. 5. AS 46.03.825(a) is amended to read:
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(a) A response action contractor who responds to a release or threatened
release of oil is not civilly liable for removal costs or damages that result from an

act or omission in the course of providing care, assistance, or advice
(1) consistent with a contingency plan

(A) approved under AS 46.04.030 or 46.04.055 if the response action

contractor is listed in the contingency plan; or

(B) prepared under AS 46.04.200, 46.04.210, or 33 U.S.C. 1321(d) if the

response action contractor is not listed in the contingency plan; or

(2) as otherwise directed by the federal or state on-scene coordinator.

*Sec. 6. AS 46.03.825(b) is amended to read:

(b) The limitation on liability contained in (a) of this section does not apply

to
(1) an action for personal injury or death or;
(2) a response action contractor who

(A) would otherwise have been liable for the release or threatened release

under AS 46.03.822;
(B) acts with gross negligence or intentional misconduct; or
(C) has agreed in writing to be listed as a primary response action

contractor, who is listed as a primary response action contractor in a contingency
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plan approved under AS 46.04.030 or 46.04.055, and who fails to respond to a
release or threatened release of oil that the primary response action contractor was
required to respond to under its contract with the applicable contingency plan
holder; this subparagraph does not apply to a primary response action contractor if
the failure to respond to a release or threatened release of oil results from a prior
and ongoing response under another contingency plan approved under AS
46.04.030 0 46.04.055 in which the primary response action contractor has the
primary duty to respond and a significant portion of the response action
contractor's oil spill cleanup equipment listed in the contingency plan approved

under AS 46.04.030 0r 46.04.055 is in use.
*Sec. 7. AS 46.03.825(f) is amended to read:

(f) Nothing in this section is intended to amend AS 46.04.030(1), 46.04.055,
or to create a cleanup or performance standard that must be met by a holder ofa

contingency plan or by a primary response action contractor.
*Sec. 8. AS 46.03.825(g) is amended to read:
(9) In this section,
(1) "consistent” means in substantial compliance with a contingency plan;

(2) "primary response action contractor” has the meaning given in AS

46.04.035;
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(3) "response action™ means an action taken to respond to a release or
threatened release of oil, including mitigation, clean up, marine salvage, incident
management team services, response plan facilitator services, or removal of a
release or threatened release of oil.

*Sec. 9. This Act takes effect immediately under AS 01.10.070(c).

3
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XI. PROPOSED LETTER OF INTENT

Letter of Intent

For Bill No.
“An Act requiring oil discharge prevention and contingency plans for all self-propelled
nontank vessels exceeding 400 gross registered tonnage and for railroad tank cars and

providing for an effective date.”

It is the intent of the Legislature that the report of the Task Force on Motorized QOil
Transport, the documents the Task Force used in preparing its report, and the transcripts of
the Task Force meetings, be used by the Department of Environmental Conservation as the

guidelines for drafting regulations to implement this legislation.
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MEMORANDUM State Of Alaska

Department of Law

To: Larry Dietrick Date: November 15, 2000
Director, Div. Spill Prevention &

Response

Dept, of Environmental Conservation
File No.: 661-00-0597

Tel. No.: 269-5274

From: Breck C. Tostevin Subject:  Task Force on Motorized Oil
Assistant Attorney General Transportation Legal
Environmental Section - Anchorage Questions

You asked that | prepare responses to the following legal questions posed
by various workgroups of the Task Force on Motorized Oil Transport for possible
inclusion in the Task Force’s Final Report to the Legislature mandated by Senate
Concurrent Resolution No. 1and SB 273 from the 21sl Alaska Legislature.

Below are the questions posed by the various work groups. | have
addressed the questions as concisely as possible in a question and answer format. These
responses are not exhaustive or definitive legal analyses but rather present my
interpretation of existing legal authorities.1 The courts, in particular the Alaska Supreme
Court, have not yet been called upon to interpret many of these liability provisions and
how the courts may interpret them in the future is an open question.

1. Question: If the State of Alaska adopts a requirement set out under a current federal
regulation as a mandatory requirement under a new State regulation, will the vessel
owner or operator (whomever is the subject of the regulation) be subject to penalties
by both the State and the Federal Government for failure to meet the terms of the

regulation?

Answer: Generally, yes. However, as a practical matter, State and federal regulators
do not usually duplicate each other’s enforcement actions.

1 This is not intended to be, and should not be considered to be, an Attorney General’s Opinion,
informal or otherwise.
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2. Question: If the State adopts an oil pollution prevention requirement as part of a
prevention credit program, but does not make it mandatory under State regulations,
will there be penalties assessed by the State for failure to meet the requirement?

Answer: A recommended practice would not ordinarily form the basis for civil
assessments (AS 46.03.760) for failure to meet the requirement. However, if adoption
of a recommended practice was structured so that it relieved a person of meeting
another regulatory requirement, then failure to meet the recommended practice would
result in a violation of the other regulatory requirement and subject the person to

penalties.

3. Question: If the Task Force develops a list of prevention measures and adopts a
prevention program whereby a vessel owner or operator who performs a certain
number of measures (non-mandatory) gets an award or some recognition for doing so,
will this create a “standard of care” such that the vessel owner or operator who does
not perform any measures will automatically be seen as negligent when that owner or
operator has an oil spill even though that owner or operator was fully in compliance
with the law?

Answer: No. The standard of care for purposes of determining negligence is not
established by such voluntary practices but by consideration of industry-wide
practices, national standards and regulatory requirements -- among other factors -- in
determining the standard of care of a reasonable person under the circumstances of the
case. See, e.g., Ward v. Lutheran Hospital & Homes Soc. ofAmerica, 963 P.2d 1031,
1036-37 (Alaska 1998); In re Bankers Trust Co, 651 F.2d 160, 173-175 (3d Cir.
1981). Moreover, the Alaska Supreme Court in Doyle v. Peabody, 781 P.2d 957, 959
(Alaska 1989) indicated that under AS 46.03.870 a private right of action does not
exist to enforce DEC regulations in a negligence action seeking to use a DEC
regulation as a standard of care. Finally, this liability concern about a negligence
standard relating to oil pollution prevention practices does not take into account that
vessel owners and operators are already strictly liable without fault for both public and
private oil spill damages under both State and Federal law.

4. Question: If a vessel owner, for instance, joins a cooperative response action
contractor organization, will that owner be subject to liability for the negligence or
spill-clean up costs of another member of the cooperative who either cannot or will
not clean up the spill? (Is there likely to be a successful “deep pocket” action against
a member of the co-op with deep pockets?) If there is any such potential liability, can
this be addressed by the by-laws or contracts within the cooperative?
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Answer: Most cooperative response action contractor organizations are set up as
corporations. As a separate corporation a cooperative is a separate legal entity from
its members or shareholders as long as the corporation is adequately capitalized and
not a shell used to defraud. See, e.g. Uchitel Co. v. Telephone Co., 646 P.2d 229, 235
(Alaska 1982). Alaska Corporation law already protects shareholders (members) from
direct liability. AS 10.06.438; Elliot v. Brown, 569 P.2d 1323 (Alaska 1977) (50%
owner not individually liable simply because of mere control of corporation); Croxton
v. Crowley Maritime Corporation, 817P.2d460, 465 (Alaska 1991) (functional
analysis is not enough to void legal distinction between parent corporation and
subsidiary corporation). Potential liabilities between the cooperative and its members
(as well as financial responsibility issues) can be addressed both in the corporation’s
by-laws and in contracts for membership. AS 45.45.900.

5. Question: If a shore-side facility that does not hold a c-plan for vessel operations (i.e.
a lumber yard) contracts with a vessel owner or operator to haul the product from the
shore-side facility to some other location, will the shore-side facility be liable for a
spill from the fuel tanks of the vessel (the product owned by the shore-side facility is
not fuel), absent any separate contractual arrangement between the vessel and the
shore-side facility?

Answer: Under the facts presented, the shore-side facility would not be liable under
Alaska Statute. The shore-side facility would not be liable under AS 46.03.822 /
AS 46.03.758, unless it owned or operated the vessel from which the fuel spilled or
unless the shore-side facility owned the fuel in the vessel at the time of the spill.
Unless the shore-side facility caused the oil spill, for example through a mechanical
failure at the facility’s dock, the shore-side facility would not be responsible for oil
spill cleanup from the vessel under AS 46.04.020.

6. Question. Would the limitations of liability in a C46 03.825 for oil spill response
action contractors extend to a co-op or other organization established to hold a generic
or fleet nontank vessel c-plan and which contracts to provide oil spill response
services on behalf of a vessel owner or operator (hereinafter “c-plan co-op”)? (The
co-op under this scenario would be the c-plan holder under AS 46.04.030 and be

issued the formal contingency plan approval certificate by DEC).

Short Answer: A response action contractor (RAC) and a c-plan holder have two
separate and distinct set of liabilities. Under current law, c-plan holders are also
responsible parties under AS 46.03.822 because they are the owner or operator of the
vessel or own the oil being transported by the vessel. AS 46.03.822(a)(1) & (2);
18 AAC 75.400(a). In such a case, a c-plan holder who is a responsible party under
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AS 46.03.822 does not have RAC immunity under AS 46.03.825. See
AS 46.03.825(b)(2)(A); AS 46.03.822(m) (1999).

The immunities provided in AS 46.03.825 to RACs do not extend to the duties owed
by a c-plan holder under AS 46.04.030. In essence, AS 46.03.825 and AS 46.04.030
address different duties and different liabilities. RAC immunity addresses liability for
“removal costs and damages” and the c-plan statute address liability for injunctions,
civil assessments, and criminal violations. RAC immunity with respect to civil
liability for removal costs and damages applies to actions brought by the State and
third parties, while the c-plan statute liabilities apply to actions brought by the State.

Immunity under AS 46.03.825 was not intended to reach obligations held by a c-plan
holder under AS 46.04.030(g). | reach this conclusion in part by considering
AS 46.03.825(b)(2)(C) which describes the immunities of “primary response action
contractors” (PRACs). A primary response action contractor is a RAC listed in a c-
plan approved under AS 46.04.030 who contracts “with the applicable contingency
plan holder” to provide response action services. Obviously a PRAC, which is a c-
plan holder, cannot contract with itself.

Liabilities Arising Out Of Status As A C-Plan Holder. AS 46.04.030 imposes
obligations due to the State of Alaska by a c-plan holder. These liabilities attach to
the person who is issued the formal c-plan approval certificate; not to a person who
prepares all or part of a contingency.

Specifically, AS 46.04.030(g) makes a c-plan holder subject to a court order to
implement its c-plan, liability to the State for civil assessments under AS 46.03.760(a)
and misdemeanor liability for criminal negligence for the failure to meet the following
duties:

1) A c-plan holder must “comply with the plan.” Compliance with the plan means

to:

(A) establish and carry out procedures identified in the plan as being

the responsibility of the holder of the plan;

(B) have access to and have on hand the quantity and quality of

equipment, personnel, and other resources identified as being

accessible or on hand in the plan;

(C) fulfill the assurances espoused in the plan in the manner

described in the plan;

(D) comply with terms and conditions attached to the plan by the

department under the authority of (e) of this section; and
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(E) successfully demonstrate the ability to carry out the plan when
required by the department under (e) of this section.”

AS 46.04.030(r)(2)

2) A c-plan holder must have access to the quality and quantity of resources
identified in the plan; and

3) A c-plan holder must respond with the quality and quantity of resources
identified in the plan within the shortest possible time in the event of a spill.

AS 46.04.030(1) provides an additional clarification on the scope of subsection (g).
Subsection (1) explains that the response planning standards in AS 46.04.030(k) “do
not constitute cleanup standards to be met by the holder of a contingency plan” and
that notwithstanding that subsection “failure to remove a discharge within the time
periods set out in (k) of this section does not constitute failure to comply with the
contingency plan for purposes of (g) of this section or for the purpose of imposing
administrative, civil, or criminal penalties under any other law.”

Liabilities As A RAC. In contrast, a response action contractor under
AS 46.03.825(a):
who responds to a release or threatened release of oil is not civilly
liable for removal costs and damages that result from an act or
omission in the course of providing care, assistance, or advice
(1) consistent with a conting” ncy plan
(A) approved under AS 46.03.040 if the response action
contractor is listed in the contingency plan; or
(B) prepared under AS 46.04.200, 46.04.210, or
33 U.S.C. § 1321(d) if the response action contractor is not listed in
the contingency plan; or
(2) as otherwise directed by the federal or state on-scene
coordinator.

Consistent with a contingency plan “means in substantial compliance with a
contingency plan.” AS 46.03.825(g)(1).

Thus, a RAC for purposes of immunity under AS 46.03.825 and a c-plan holder for
purposes of liability under AS 46.04.030(g) are held to different standards with
respect to compliance with the contingency plan. A RAC must act in substantial
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compliance, while a contingency plan holder must comply with the plan on the basis
of the higher standards set forth in AS 46.04.030(g) and (r)(2).

With respect to primary response action contractors, (“PRAC,” see definitions in
AS 46.04.035 and 18 AAC 75.500) the RAC immunity in AS 46.03.825(a) does not
apply to:

a response action contractor who ... (C) has agreed in writing to be

listed as a primary response action contractor, who is listed as a

response action contractor in a contingency plan approved under

AS 46.04.030, and who fails to respond to a release or threatened

release of oil that the primary response action contractor was

required to respond to under its contract withthe applicable

contingency plan holder. (Emphasis added)

A c-plan co-op could not be considered a PRAC because it would be listed in the c-
plan but could not contract with itself as the “applicable contingency plan holder.” See
AS 46.03.825(b)(2)(C).

In sum, the current statutory scheme in AS 46.03.825 does not appear to envision a
response action contractor as also being a c-plan holder. Nor do I interpret RAC
immunities under AS 46.03.825 as extending to the duties owed by a c-plan holder

under AS 46.04.030(g).

7. Question. Would a third-party such as a ship agent/broker who prepared all or part of
a contingency plan for the vessel owner or operator incur any new or additional
liabilities under AS 46 by providing such a service? (The vessel owner/operator

would be the contingency plan applicant and plan holder).

Answer: No. The ship agent in this situation would not be a responsible party under
AS 46.04.020, AS 46.03.758 or AS 46.03.822 by assisting with preparationof a c-
plan. Nor would the ship agent be acting as a c-plan applicant or a c-plan holder
within the meaning of AS 46.04.030. As a result, the ship agent/third party in this
situation would net incur any new or additional liability under AS 46 for providing

such a service to a vessel c-plan holder.

8. Question: If a non-profit organization is created to perform “incident command
functions” associated with overseeing the responsible party’s response to an oil spill,
will that non-profit organization receive the same protection from civil liability under
AS 46.03.825 as an oil spill response action contractor?
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Answer: Yes. An organization providing incident command functions under contract
to a responsible party would fall within the definition of an oil spill response rction
contract under AS 46.03.825 and be able to avail itself of the civil liability protections
under that statute. It does not matter whether the contractor is a for-profit or non-
profit business in order to be an oil spill response action contractor under

AS 46.03.825.

9. What types of services are included within the oil spill RAC immunity under
AS 46.03.825? Who must register with DEC as a PRAC ar.d who may voluntarily

register?

Answer: RAC immunity under AS 46.03.825 applies to “a response action contractor

who responds to a release or threatened release of oil . . . for removal costs and
damages that result from an act or omission in the course of providing care, assistance,
or advice (1) consistent with a [relevant] contingency plan ... or otherwise directed

by the federal or on-scene coordinator.” AS 46.03.825(a).

“Response action” is broadly defined by that statute “as an action taken to respond to a
release or threatened release of oil, including mitigation, clean up, marine salvage, or
removal of a release or threaten release of oil.” AS 46.03.825(g)(2).

A “response action contractor” is:
(A) a person who enters into a response action contract with respect
to a release or threatened release of a hazardous substance and who
is carrying out the contract, including a cooperative organization
formed to maintain and supply response equipment and materials
that enters into a response action contract relating to a release or
threatened release;
(B) a person who is-retained or hired by and is under the control of a
person described in (A) of this paragraph to provide services related
to the response action contract; and
(C) a person who acts as a volunteer and is engaged in a response
action.”

AS 46.03.826(11).

Finally, a response action contract is defined as:
a written contract or agreement to provide response action with
respect to a release or threatened release of a hazardous substance
entered into by a person with
(A) the department;
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(B) another person who has entered into an agreement with the
department that provides for response action subject to the
department's oversight and control,

(C) a federal agency with jurisdiction over the release or threatened
release; or

(D) another person potentially liable for the release or threatened
release under state or federal law;

AS 46.03.826(10).

In sum, a RAC is a person involved in providing services or equipment related to an
actual release or threatened release of oil “who responds to a release or threatened
release of oil.” These services could include spill response notification, cr tdinating
spill response for the responsible party, incident management team services,
coordinating with response action contractors to initiate spill response and similar

activities.

Pre-spill planning or drafting of c-plans would not be considered response action
services for purposes of AS 46.03.825 because the contractor would not be
“responding to a release or threatened release of oil.” The term “threatened release,”
while not specifically defined in AS 46.03, has been generally interpreted to involve a
substantial threat of an actual release of oil in a specific incident and not the general
threat posed by the normal operations ofa vessel. Cf AS 46.08.900(15).

However, as noted above, a person’s assistance with the drafting or development of a
c-plan does not render that person a c-plan holder under AS 46.04.030 or a responsible
party under AS 46.03.822 or AS 46.03.758. Given that their services do not actually
involve physical oil spill cleanup, commgency planning contractors are not generally
exposed to liability for the “removal costs or damages” which are the subject of the
immunity in AS 46.03.825. | am not aware of any court cases addressing third party
liability relating to the drafting of c-plans. Regardless of the speculative nature of
such liability, it could be addressed contractually between the vessel owner/c-plan
holder and the contractor providing these contingency Nmning services and through
professional liability insurance. AS 45.45.900.

PRAC Status and Registration. A PRAC is a response action contractor (RAC) who is
1) listed in a responsible party’s c-plan as providing resources or equipment to
contain, control or cleanup an oil discharge and 2) who is directly obligated under
contract to the c-plan holder to provide those services. AS 46.04.035;
18 AAC 75.500. A PRAC must be registered with DEC in order for its resources to
be listed in a c-plan and for DEC to approve the c-plan. AS 46.04.030(e);
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AS 46.04.035. Even if not listed in a c-plan or directly obligated to a c-plan holder,
any person may apply to DEC for registration and approval as a PRAC.
18 AAC 75.500(d). If a vessel agent, for example, agrees to provide “response
action” services to a non-tank vessel owner/operator, then in addition to statutory
status as a RAC, vessel agents could also voluntarily apply for PRAC status under
18 AAC 75.500(d). However, registration as a PRAC is not a prerequisite for RAC
immunity if the contractor otherwise satisfies the requirements of AS 46.03 825.

10. Question: Can DEC inspect a vessel for compliance with federal requirements and
can the USCG inspect a vessel for compliance with State requirements?

Answer: If within the general scope of the respective agency’s inspection authority,
one agency can, as a general proposition, inspect for the other agency’s requirements.
Under AS 46.04.060 and AS 46.03.020, DEC may inspect vessels to ensure
compliance with DEC statutes and regulations. If a DEC statute or regulation adopts a
federal regulation as a State requirement then DEC can inspect a vessel for
compliance with that requirements. See, e.g., 18 AAC 75.007. In addition, DEC may
participate in an examination of the structural integrity and the operating and
mechanical systems of regulated vessels, barges, pipelines, and facilities by Federal
and State agencies with jurisdiction. If other Federal or State agencies with
jurisdiction of a regulated vessel are performing timely and adequate inspections,
DEC may perform its own inspection of the structural integrity and operating and
mechanical systems of a regulated vessel by using personnel with qualifications in the
areas being inspected. If DEC personnel identify violations of federal requirements
during an inspection, DEC has agreed to share such information with the U.S. Coast
Guard under its Memorandum of Agreement with the Commander of the 17lh Coast

Guard District. VI(3)(1), (3) & (7).

The United States Coast Guard is empowered to conduct inspection programs for the
purpose of enforcing both international agreements and domestic law aboard United
States and foreign-flagged vessels. Pursuant to its Memorandum of Agreement with
DEC, the 17th Coast Guard District has also agreed to make its inspection records
available to DEC and share all applicable information obtained from its vessel
inspections with DEC. Consequently, if a Coast Guard inspector noted facts or
circumstances which constituted a violation of State requirements that information
would be shared with DEC. Under this inspection information sharing, DEC and the
Coast Guard have agreed to work together to avoid inconsistent requirements, undue
disruption to industry and to avoid unnecessary duplication. V1(B). DEC and the
Coast Guard have also agreed to “endeavor to exchange information and conduct joint
inspections or may pursue agreements under which a single inspection may fulfill both
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State and Federal requirements. VI(B)(1). A copy of the relevant sections of the 1999
State-Coast Guard Memorandum Of Understanding on vessel inspections is attached.

IILAS 46.04.055(a) states that “a person may not cause or permit the operation of a
nontank vessel” without approved proof of financial responsibility. In contrast, AS
46.04.030(c) (tank vessels) states that “a person may not operate a tank vessel or an oil
barge within the waters of the state.” The Spot Charter Group has expressed concern
in a letter dated October 13, 2000 that the difference in language creates ambiguity as
to the persons subject to the duties under AS 46.04.055. Is the “cause or permit the
operation” language used in AS 46.04.055 intended to be different in scope than the
“operate” language in AS 46.04.030(c)?

Answer: No. The cause or permit language in AS 46.04.055(a) was used to mirror
similar language in AS 46.04.030(a) (“a person may not cause or permit the operation
of an oil terminal facility”) and .030(b) (“a person may not cause or permit the
operation of a pipeline or an exploration or production facility”). The coverage of the
“operate” language in AS 46.04.030(c) is the same as the “cause or permit” language
in AS 46.04.055(a) because “cause or permit the operation” should be interpreted in

. light of the statutory definitions in AS 46.04.900. AS 46.04.900 defines “operator” as
“the person who, through contract, lease, sublease, or otherwise, exerts general
supervision and control of activities at the facility; the term includes, by way of
example and not limitation, prime or general contractor, the master of a vessel and the
master’s employer, or any other person, who personally, or through an agent or
contractor, undertakes the general functioning of the facility.”
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