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Cominco Alaska Incorporated/Red Dog Mine/P.O. Box 1,

A  Subsidiary ol Cominco American Incorporated

Mining Potential at Red Dog
£'£>fS+v*e-*=- )

R e d  D og is th e  w orld 's la rg e s t z in c  deposit, a n d  tw ice a s  la rge  a s  th e  n ex t la rg e s t 
d ep o sit. T h e  enorm ity  a n d  r ic h n e ss  (20%  zinc) of th e  d ep o s it a re  th e  
ex trao rd in ary  fe a tu re s  th a t m a d e  d evelop ing  th is rem o te  s ite  a  re a s o n a b le  
co n s id e ra tio n . P a r tn e rsh ip s  with NANA an d  with AIDEA a re  w hat m a d e  th e  
p ro jec t p o s s ib le .----------------

P ro v en  O re R e s e rv e s
M ain Pit 
A qquluk

4 2  MT 
5 6  MT

-E s tim a te d  O re  R e s o u rc e s  c/̂  'l<x 
Q an a iy a q
A qqaluk  -  additional re s o u rc e s
P a a la a q
A n arraaq ,

to"*
10 MT 
10 MT 
13 MT 
17 MT

1.00''

A nd still looking...
3 .5  MS exp lo ra tion  p rog ram  for 3 s ite s :

3 - 4  m iles N of R ed  D og -  on  NANA land,
T h e  W ulik ho le  a b o u t 2 m iles from  A n arrraaq  -  o n  s ta te  land,
S o u th e rn  s ite  off th e  ro ad  b e tw e e n  th e  m ine a n d  port -  on s ta te  land.

( All a r e a s  h a v e  m etallurgical a n d  in frastruc tu re  o b s ta c le s  a t p re se n t w hich w ould  
"n eed  to  b e  o v e rco m e  to allow  production .



Cominco Alaska

A Subsidiary of Cominco American Incorporated

om m unity  R elations

C om m unity  p a r tn e rsh ip s  a r e  e s s e n tia l to  o u r p re s e n c e  in th e  N orthw est A rctic 
B orough  -  In th e  orig inal a g re e m e n t w e  w e re  a w a rd e d  th e  o p e ra tio n  o f th e  m ine  
d u e  in p a rt to o u r a rc tic  e x p e rtise , bu t m o re  so  d u e  to  o u r w illingness to  com m it 
to  sh a re h o ld e r  hire, s u b s is te n c e  co m m u n ica tio n s , a n d  train ing ob ligations. 
S u c c e s s  in th e s e  a r e n a s  sh o w s  in:

•  60%  s h a re h o ld e r  hire,
• 9 full-time s c h o la rsh ip s , ^  yc, )
® 18 a p p re n tic e sh ip s , ^
• an  o n -s ite  a p p re n tic e  fo r e v e ry  jo u rn ey m an , /  sr
*> C om inco  e m p lo y e e s  e a rn  a n  a v e ra g e  w age^of $ 7 1 ,0 0 0  y ear. T h e s e  w a g e s  

h a v e  in c re a s e d  th e  a v e ra g e  b o ro u g h  w a g e  from  s o m e  of th e  low est in th e  
S ta te  to well a b o v e  th e  s ta te  a v e ra g e  o f $33, 500 .

W e a re  a  m ajor in flu en ce  o n  th e  reg ion , a n d  w e co n tin u e  to ta k e  our ro le  in 
com m unity  d e v e lo p m e n t to  h ea rt, looking for w ay s to  mix good  b u s in e s s  with 
g o o d  n e ig h b o rlin ess .



A  Subsidiary ol Cominco American Incorporated

Natural Gas Development

T h e  po ten tial to re p la c e  d ie se l fuel with n a tu ra l g a s  could  cu t c o s ts , im p ro v es air 
quality, a n a  h a v e  th e  po ten tial to  e x p a n d  into a  highly a d v a n ta g e o u s  fuel so u rc e  
for th e  local com m unities .

M ineral exp lo ra tion  h a s  show n:

• T otal O rgan ic  C a rb o n  -  1 -  5 %, with o c c a s io n a l v a lu e s  up  to 15%
® G ravity a n o m a lie s  s u g g e s t  fa v o ra b le  g a s  cond itions b e n e a th  1 0 0 0  fe e t fo r an  

a r e a  of a b o u t 5 ,4 3 0  a c re s  a t a n  a v e ra g e  of 175 fe e t thick.
•  45%  g a s  sa tu ra tio n
• 4 3  S cf/T  g a s  c o n te n t
•  T herm al C ap ac ity  9 8 4 -1 0 0 4  BTU /CF
® 97 .8%  m e th a n e  with m inor a m o u n ts  of e th a n e  an d  c a rb o n  dioxide.
• No m e a su ra b le  CO , H2S, H, o r O

Not C onven tional G a s  D ev elopm en t
• No “rese rv o ir” o f g a s
® G a s  flow s ou t o f sm all f is s u re s  th ro u g h o u t th e  s h a le  b ed
•  U se s  co n v en tio n a l g a s  drilling e q u ip m e n t
•  R e q u ire s  air o r w a te r  to p u sh  g a s  ou t o f th e  f is su re s , so m e tim e s  involves 

injection of s a n d  to  k e e p  f is s u re s  from  closing .

• C o n v ert to  p o w er a t R ed  Dog. 
« No flaring an tic ip a te d

P o w er G en e ra tio n
• C o n v ert W arts ila s  to  g a s
• C u t NOx e m is s io n s  in 1/2



Cominco Alaska Incorporated/Red Dog Mine/P.O. Box T!

A  Subs idiary o '  Cominco American Incorporatec
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Fuel D istribution
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T he' D eL ong M ountain  T ran sp o rta tio n  S y s te m  Port S ite, w hich  s e rv ic e s  R ed  Dog 
MinW.' is -s tra teg rca lly 'lo ca ted  for d istribu ting  d ie se l fuel to th e  local v illages. This 
a r ra n g e m e n t c a n  re su lt in su b stan tia l sa v in g s  for v illagers. T h e  U .S . D ep artm en t 
o f T ran sp o rta tio n  h a s  m o n ies  to fund  a  feasib ility  s tu d y  to su p p o r t r e q u e s ts  for 
co n stru c tio n  funding . W e a re  looking to  s e e  th a t th e s e  fu n d s  g e t  a llo c a te d  in a  
tim ely m a n n e r  th a t allow s for feasibility  com pletion  in tim e for th e  Ju ly  2001 
fe d e ra l funding  cutoff.

M any v illag es  fly in fuel a t g re a t c o s ts  -  flying fuel th e  sh o rt d is ta n c e  from th is 
po rt will re su lt in g re a t sav ings.
Bulk p u rc h a s in g  fo r th e  bo rough  will allow  m ore  co s t n e g o tia tin g  pow er.
W ith n a tu ra l g a s  conversion , th e  p re s e n t  s to ra g e  cap a c ity  c a n  b e  tran sfe rred  
to  local d ie se l s to rag e .
V illages will no t n e e d  to s to re  a s  g re a t of q u an tities  on  site .
T h e  airstrip  will allow  for b e tte r su p p o rt a c c e s s  in th e  e v e n t o f a  po rt s ite  fuel 
spill.
T h e  airstrip  will allow  b e tte r  landing  opp o rtu n itie s  for R ed  D og, including 
in c re a s e d  a s s u r a n c e  of m ed iv ac  a c c e s s  during an  e m e rg e n c y .

7
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Cominco Alaska Incorporated/Red Dog Mine/P.O

A  Subs idiary of Cominco American Incorporated

Economic Impacts

•  A la sk a n  V e n d o rs  a n d  S e rv ice s : 150  Million $  in 2 0 0 0
W a g e s  in S ta te : 
M ininq lic e n se  tax

14 Million $ in 2 0 0 0  
2 .4  Million S in  1999

P a y m e n ts  to  NANA in le a s e s  a n d  royalties:
(P a id  April to  April) 
O v e r 6  Million $ /v ea r

P a y m e n ts  to  AIDEA th a t go  to  S ta te  G en era l F u n d s  10 Million in 2000
P a y m e n ts  in lieu o f ta x e s  
to  th e  N orthw est A rctic B orouqh 4  Million $ in 2 0 0 0

P rofits  in 2 0 0 0 7 5  Million $  in 2 0 0 0
R em ain in g  D ebt a fte r  oav ino  in 2 0 0 0  profits 9 6 8  Million S in 2 0 0 0



A Subsidiary ol Cominco American Incorporated

Regulatory Concerns }/

R ed  D og c o n tin u e s  to ,'strive to  b e  a n  en v iro n m en ta l m odel, b u t to a lso  w ork  
to w ard s  re a s o n a b le  reg u la tio n s .

• N ew  reg u la tio n s  a r e  p ro p o se d  for am b ien t air b o u n d a rie s . A s cu rren tly  
w ritten , th e s e  reg u la tio n s  could  sh u t dow n s o m e  o p e ra tio n s  a n d  p o ssib ly  R ed  
D og. W e  a re  w orking with o th e r  in d u stries  to  p re p a re  co n stru c tiv e  c o m m e n ts  
th a t will p rov ide A DEC with th e  definition th e y  a re  pursu ing , yet re ta in  the ir 
d isc re tio n a ry  p o w ers  th a t allow  for co n s id e ra tio n  of s ite  specific  fac to rs .

•  W e  is s u e  strong  su p p o rt for th e  m o to rized  tra n sp o rt oil spill regu la tions . A s 
th e  s p o t  c h a rte r  re p re se n ta tiv e , w e  feel th e s e  re g u la tio n s  p rov ide  m eaningfu l 
a n d  p rac tica l spill m a n a g e m e n t m e a su re s .

• A DEC a n d  C om inco  a re  jointly fling suit a g a in s t th e  ERA reg a rd in g  A D E C 's 
au th o rity  to u s e  discretio 'n  in d e term in ing  B est A vailab le  T echno logy . O ral 
a rg u m e n ts  a re  s c h e d u le d  for nex t w e e k  a n d  a  d ec is io n  shou ld  b e  fo rthcom ing  
in 2  -  6  m onths.
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K e y  I s s u e s  f o r  L e g i s l a t i v e  S u p p o r t

8 The ADNR Conservation and Development Board, the 12 officially 
recognized Soil and Water Conservation Districts under its jurisdiction, 
and the non partisan Alaska Association of Conservation Districts stand 
for responsible natural resource development on state and private lands.

8 The Board, with paralleling status in all of the lower 48 states and 
Hawaii, is Alaska’s natural resource conservation agency required by 
Public Law 46, established by A.S. 41.10, and as such provides a 
substantial linkage for USDA and other federal programs earmarked and ' 
implemented in Alaska.

8 On June 14,1991 then Commissioner Harold Heinze recognized the 
significance of the Conservation and Development "Joard and its service 
as a linkage to private land owners and natural re ource users in Alaska. 
.As a result the Board and its Executive Director were elevated to the 
Commissioners Office and ADNR cabinet level status. This relationship 
must be supported and preserved.

H In FY 2000 / 2001 Congress appropriated $2,000,000 directly to
Conservation District programs and the Alaska conservation initiative.
Not including millions in direct program funding for flood and erosion 
control measures, the USDA Natural Resource Conservation Service 
contribution has been in excess of $10,000,000. The State of Alaska’s 
contribution for the same two year funding period; $232,102.

■ The ADNR Conservation and Development Board established in 
1948 under A.S. 41.10 receives less than 00.1% of the national 
average for state contributions.

ACTION REQUIRED: The Alaska Legislature and the 
Administration must recr gnize the unique and significant contribution of the 
ADNR Conservation and Development Board. Over the next three years the 
Alaska Legislature and the Administration must initiate incremental 
appropriations of $250,000 annually to achieve a static funding level of 
S750.000 by the year 2003.



Alaska Department of Natural Resources 
Conservation and Development Board 
FY 2001 Request for Legislative Support

FY 2001 ADNR Conservation and Development Board (current budget request) 
Identified in ADNR Div. of Agriculture / Ag Development BRU)

■ 7100 Personal Services (PCN10-0087 / 9.6 months) $71,851
■ 7200 Travel (Board and Commissioners Office) $19,000
■ 7300 Contractual Services (District Stipend) $24,000
■ 7400 Supplies (Commissioners Office) $ 1,200

TOTAL: $116,051

NOTE: Current funding is:
■ 62.5% Div. of Agriculture ARLF
■ 37.0% Interagency receipts

FY 2001 ADNR Conservation and Development Board (amended budget request) 
Identified in ADNR Commissioners Office

• 7100 Personal Services (PCN 10-0087 /12 months) $89,814
■ 7200 Travel (Board and Commissioners Office) $30,000
■ 7300 Contractual Services (District Stipend) $24,000
■ 7400 Supplies (Commissioners Office) $ 5,000

TO TA L: $148,814



Dick Zobel, chairman
.. silla Susitna Soil and Water Conservation District 
P. 0. Box 372288 
Wasilla, Alaska 99687

Dear Dick:

I agree that the Alaska Soil and Water conservation 
Districts and Board should have a larger role in 
solving several key issues that are important across 
Alaska. Certainly the boards are well equipped to help 
conduct public hearing processes and they should be an 
integral part of important land management projects like 
wetlands determination and our Statehood land selection.

In support of this view, I am transferring the executive 
director's position for the Alaska Soil and Water Conserva­
tion Board to the Department of Natural Resources 
Commissioner's Anchorage Office. This week I've appointed 
Cheryll Boren as a Special Assistant to the Commissioner and 
she has been assigned this responsibility.

By copy of this letter to the Department of Natural 
Resources Division Directors and to other State departments, 
I am initiating a review of the utilisation of SWCB exper­
tise and how we might improve upon it.

I look forward to your continued work and involvement. If 
you have any questions, please ask.

Sincerely,

commissiunei.



I I  letter is to serve as an M a i l  tf w ilt v t feel is one i
Alaska’s I t  kept secrete. C w rv a fa  Districts nation wide function as (be
key link between state, federal!., and local agencies and your constituency; the 
private landowners and natural resource user groups throughout Alaska. 
The partnership in Alaska was initiated in 1JMS with the passage of AJ5. 
41.10. A.S. 41.10 was modeled from draft dt moments sent in 1936 to every 
state in the union asking legislators to provide for local units of government 
More explicitly, locally led grassroots organizations to be known as 
Conservation Districts. The framers of this model legislation intended 
Districts and their locally elected leadership to be the link between 
government land and resource management agencies and private landowners 
/  natural resource users.

A.S. 41.10 provides for certain duties and authorities; some assigned 
directly to the Alaska Conservation and Development Board and some as 
delegated to the Board by the Commissioner of the Dept of Natural 
Resources. The Board is appointed by the Governor to advise the 
Commissioner on land and resource issues, but more importantly to provide 
for and guide the orderly settlement of land by Alaskans.

For many years now, the Board has struggled to be recognized by 
state leaders as a legitimate private sector link with legal authority.
Although we have made some strides with regard to the attitude / 
understanding of our sister state agencies, the battle from time to time 
becomes quite frustrating. As often time is the situation, our ability to 
perform is directly tied to personnel and fiscal limitations.

We appreciate you taking the time during yonr busy schedule to listen 
to oar concerns. As settlement of state lands escalates and pressure for the 
use of state resources increases, our mandate is to provide guidance in the 
transition from public to private ownership. The guidance and/or support 
we seek is not an immediate short term remedy, but permanent long term

Alaska Association of Conservation Districts

351 W est Parks Hwy., Suite 101 • Wasilta, Alaska 99654 
Phone: (907) 373-7923 • Fax: (907) 373-7192 * E-mail: aacd@ mtaonline.net

mailto:aacd@mtaonline.net


The  C o o p e r a t i v e  R e l a t i o n s h i p  B e t w e e n  
USDA  N a t u r a l  R e s o u r c e s  C o n s e r v a t i o n  S e r v i c e  

and  A l a s k a ’ s So i !  and  W a t e r  C o n s e r v a t i o n  D i s t r i c t s

N a tu ra l R e s o u rc e s  
C o n s e r v a t io n  S e rv ic e  
(N R C S )
 p r o v i d e s  l e a d e r s h i p  in
t h e  c o n s e r v a t i o n ,  d e v e l o p ­
m e n t ,  a n d  p r o d u c t i v e  u s e  o f  
t h e  n a t i o n ’ s s o i l ,  w a t e r ,  a n d  
r e l a t e d  r e s o u r c e s .

S u c h  l e a d e r s h i p  e n c o m p a s s e s  
s o i l ,  w a t e r ,  p l a n t ,  a n d  w i l d ­
l i f e  c o n s e r v a t i o n ;  s m a l l
w a t e r s h e d  p r o t e c t i o n  a n d  
f l o o d  p r e v e n t i o n ;  r e s o u r c e
c o n s e r v a t i o n  a n d  d e v e l o p m e n t ;  
a n d  o t h e r  p r o g r a m s .

T h r o u g h  l o c a l  S o i l  a n d  W a t e r  
C o n s e r v a t i o n  D i s t r i c t s ,  N R C S  
a s s i s t s  i n d i v i d u a l s ,  g r o u p s ,  
a n d  u n i t s  o f  g o v e r n m e n t ,  w h o  
a r e  s e e k i n g  h e l p  t o  c o n s e r v e  
a n d  d e v e l o p  s o i l ,  w a t e r  a n d  
r e l a t e d  r e s o u r c e s .

THE LINK
N R C S  s t a f f  a n d  
D i s t r i c t  b o a r d  
m e m b e r s  w o r k  

t o g e t h e r  t o  c a r r y  
o u t  D i s t r i c t  

p r o g r a m s .

A s s i s t a n c e  is  
p r o v i d e d  t o  t h e  

p u b l i c  a n d  
g o v e r n m e n t  
a g e n c i e s  o n  

c o n s e r v a t i o n  
i s s u e s .

So il and  W a te r  
C o n s e rv a t io n  D is t r ic t s  
(SW C D )
  a r e  s u b d i v i s i o n s  o f
s t a t e  g o v e r n m e n t  o r g a n i z e d  
a n d  r u n  b y  l o c a l  p e o p l e .

E a c h  d i s t r i c t  h a s  r e s p o n ­
s i b i l i t y  f o r  d e v e l o p i n g  a 
d i s t r i c t - w i d e  c o n s e r v a t i o n  
p r o g r a m  d i r e c t e d  a t  s o l v i n g  
l o c a l  s o i l ,  w a t e r ,  a n d  r e ­
l a t e d  r e s o u r c e  p r o b l e m s .

T h e  d i s t r i c t  a s s i s t s  l a n d  
m a n a g e r s  p l a n ,  a p p l y ,  a n d  
m a i n t a i n  a p p r o p r i a t e  l a n d  
p r a c t i c e s  a n d  u s e s .

T h e  D i s t r i c t  g o v e r n i n g  b o a r d  
h e l p s  s e t  d i r e c t i o n  a n d  
p r i o r i t i e s  f o r  t h e  N R C S  f i e l d  
o f f i c e s  a n d  t e c h n i c a l  
s u p p o r t  s t a f f .



A n  Introduction to U S D A  N a t u r a l  R e s o u r c e s  C o n s e r v a t i o n  S e r v i c e

a n d

A l a s k a ’s  Soil a n d  W a t e r  C o n s e r v a t i o n  Districts

Many individuals, groups, and agenc ies In A laska a re  relat ive ly unfamil iar with U.S. 
Department o f  Agricul ture's Natural R e s ou rc e s  Conservat ion Se rv ice  and its loca l par tners ,  
the A la ska  Soil and Wate r  Conservat ion Districts.

Natural Resources Conservation Service (NRCS )  is 
a federal agency that collects information and provides 
technical assistance related to natural resources. NRCS 
programs help both public and private land managers 
conserve, improve, and sustain natural resources.

A primary goal of NRCS efforts is to help land 
managers achieve a level of natural resource protection 
that prevents degradation and permits sustainable use.

Soil information, collected nationwide by NRCS soil 
scientists and published in soil surveys, is probably the 
most familiar kind of NRCS technical assistance known.

In addition to soil surveys, NRCS specialists collect 
and interpret a wide range of data for use by diverse land 
managers.

These specialists include foresters, range 
conservationists, engineers, biologists, agronomists, 
archaeologists, hydrologists, geologists, economists, and 
land architects. Each specialist works to assist land 
managers in protecting our resources.

NRCS efforts are focused to work in partnership 
with local Soi l and Water Conservation District (SWCD) .

Each SW CD  has a volunteer board composed of 
landowners from within the district’s boundaries.

SW CD  boards help NRCS staff with their efforts on 
resource issues and concerns of local and regional 
significance. SW CDs  also help familiarize local 
landowners and managers with NRCS  assistance.

NRCS is a t e c h n i c a l  a s s i s t a n c e  a n d  i n f o r m a t i o n  
agency and its effectiveness must be measured through 
the actions of others. In particular, NRCS  information and 
programs are effective only if they lead others to manage 
natural resources wisely and in sustainable ways.

The more NRCS  programs help land managers to 
conserve, improve, and sustain 'he resources in their care, 
the more effective those programs can be.

Districts he lp  NRCS :
♦ identify types of resource information and

planning assistance needed by others
♦ reach those resource managers most likely

to apply for NRCS  assistance

Tlie United States Department ot Agriculture (USDA) prohibits discrimination In Its programs on tho basis o( race, color, national origin, sex, nllglon, age. disability, political beliefs and 
marital or familial slants. (No! all prohibited bases apply to all programs). Persons with disabilities who require alternative means for communication ol program Information (Braille, large 
print, audiotape, etc.) should conlacf USDA Office of Communications at 202-720 2701.
To filo a complaint, write the Secretary of Agriculture, U.S. Department of Agrk ilturo, Washington, D.C., 20250, or call 202-720-7327 (voice) or 202-720-1127 (TOD). USDA is an equal 
employment opportunity employer.
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ALASKA STATE LEGISLATURE 
HOUSE RESOURCES STANDING COMMITTEE

February 2, 2001 
1:10 p.m.

COMMITTEE CALENDAR

OVERVIEW: STATUS OF THE STATEHOOD DEFENSE CASES 

TAPES

01-7, SIDES A & B 

CALL TO ORDER

REPRESENTATIVE BEVERLY MASEK, Co-Chair, called the House 
Resources Standing Committee to order at 1:10 p.m.

PRESENT

Committee members present were Representatives Fate, Green, 
Stevens, Kapsner, McGuire, and Scalzi. Representatives Kerttula 
and Chenault were excused.

SUMMARY OF INFORMATION

BARBARA RITCHIE, Deputy Attorney General, Office of the Attorney 
General, Department of Law, told members that her department was 
requested to give an update of tie status of state lawsuits 
pending. She introduced Ms. Grace.

JOANNE GRACE, Assistant Attorney General, Natural Resources 
Section, Civil Division (Anchorage), Department of Law, briefed 
committee members on the status of the three major pending 
lawsuits filed by the State of Alaska:

Katie John v. United States - state's right to manage its 
navigable waters. The state filed a notice of appeal in the 
Ninth Circuit Court and a decision is expected within six 
months. The state asserts that Congress did not intend federal 
agencies to usurp state sovereignty to manage state navigable 
waters.

State of Alaska v. United States - state's right to claim title 
to submerged lands in Southeast Alaska marine waters including 
those within Glacier Bay National Park and the Tongass National
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Forest. The case will be heard in the Supreme Court and is
significant, as it would affect the state's management of
commercial fishing in waters within those park boundaries.

State of Alaska v. U.S. Forest Service and Department of
Agriculture - Clinton Roadless H a n  for Chugach and Tongaf 5 
National Forests. Governor Knowles filed in the U.S. District
Court on January 31, 2001. The suit seeks to permanently prevent 
the federal government from implementing the roadless policy, 
which would affect over 90 percent of the Tongass National 
Forest and 98.9 percent of the Chugach National Forest.

ANNOUNCEMENTS

CO-CHAIR MASEK announced that the House and Senate Resources 
Committees will meet jointly on February 6, 2001, at 12:15 p.m. 
to hear a presentation from the Alaska mining industry.

COMMITTEE ACTION

The committee took no action.

ADJOURNMENT

CO-CHAIR MASEK adjourned the House Resources Standing Committee 
meeting at 2:19 p.m.

NOTE: The meeting was recorded and handwritten log notes were
taken. A copy of the tape(s) and log notes may be obtained by 
contacting the House Records Office at State Capitol, Room 3, 
Juneau, Alaska 99801 (mailing address), (907) 465-2214, and
after adjournment of the second session of the Twenty-Second 
Alaska State Legislature this information may be obtained by 
contacting the Legislative Reference Library at (907) 465-3808.
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ALASKA STATE LEGISLATURE 
HOUSE RESOURCES STANDING COMMITTEE

February 2, 2001 
1:00 p.m.

COMMITTEE CALENDAR

Overview: Status of the Statehood Defense Cases 

TAPES

01-7, SIDES 1, 2

CALL TO ORDER

REPRESENTATIVE MASEK, Co-Chair, called the House Resources 
Standing Committee to order at 1:10 p.m.

PRESENT

Committee members present were Representatives Fate, Green, 
Stevens, Kapsner, McGuire and Scalzi.

Representatives Kerttula and Chenault were excused.

SUMMARY OF INFORMATION

BARBARA RITCHIE, DEPUTY ATTORNEY GENERAL, Department of Law, 
told members that her department was requested to give an update 
of the status of state lawsuits pending and introduced Ms.
Grace.

JOANNE GRACE, ASSISTANT ATTORNEY GENERAL, Department of Law, 
briefed committee members on the status of the three major 
pending lawsuits filed by the State of Alaska:

Katie John v. United States - state's right to manage its 
navigable waters. The state filed a notice of appeal in the 
Ninth Circuit Court and a decision is expected within six 
months. The state asserts that Congress did not intend federal 
agencies to usurp state sovereignty to manage state navigable 
waters.

State of Alaska v. United States - state's right to claim title 
to submerged lands in Southeast Alaska marine waters including

HOUSE RESOURCES COMMITTEE -1- February 2, 2001



those within Glacier Bay National. Park and the Tongass National 
Forest. The case will be heard in the Supreme Court and is 
significant, as it would affect the state's management of 
commercial fishing in waters within those park boundaries.

State of Alaska v. U.S. Forest Service and Department of 
Agriculture - Clinton Roadless Plan for Chugach and Tongass 
National Forests. Governor Knowles filed in the U.S. District 
Court on January 31, 2001. The suit seeks to permanently prevent 
the federal government from inplementing the roadless policy 
which would affect over 90 percent of the Tongass National 
Forest and 98.9 percent of the Chugach National Forest.

ANNOUNCEMENTS

CO-CHAIRMAN MASEK announced that that House and Senate Resources 
Committees will meet jointly on February 6, 12:15 p.m. to hear a 
presentation from the Alaska mining industry.

COMMITTEE ACTION

No action taken by committee.

ADJOURNMENT

CO-CHAIRMAN MASEK adjourned the House Resources Standing 
Committee meeting at 2:19 p.m.

NOTE: The meeting was recorded and handwritten log notes were
taken. A copy of the tape(s) and log notes may be obtained by 
contacting the House Records Office at State Capitol, Room 3, 
Juneau, Alaska 99801 (mailing address), (907) 465-2214, and
after adjournment of the second session of the Twenty-Second 
Alaska State Legislature this information may be obtained by 
contacting the Legislative Reference Library at (907) 465-3808.

HOUSE RESOURCES COMMITTEE - 2 - February 2, 2001



CO M M ITTEE T A P E  LOG

COMMITTEE: 

SUBJECT: 

MEMBERS:

RESOURCES DATE:
L

G r e e n ,  

" j g T

TIME:

C h e n a u l t

M C

SPEAKER TAPE # SIGNIFICANT INFORMATION

S I D E  A

B f A
0 0 0 1 c a l l  t o  o r d e r  @ | 1 C  “  , « s 4 r J n . L d )  4  it 4 - Q  .

0  0 U U U -  J S 4 - c J L A >  ( 5  T ^ \ 4

lU U - O  I 'v J m v '  S

f y d

o , ^ / . < r s - V A & G ' -  P ) 4 - M h j l a ^ - x ,  j P c p c J c c ^  p Q fp c d tZ ,

0

P \  A  k j l 6 L ^ 5  I s  d U j j^ y J & L

Q  L  c £  o
r & p  p T  l / k _ ^  —

k v u  ~ P

O v A  r ^ < 2 S S r

. _  I )  o  

"  D & c J C q A - ' K ^ ’. — -fA J  IL J 2 -X A J  —  „A ?  - o  £  cZ - ^ z - c l____

0 ^  1 2 L k >  ^  % & o ~ c y  C C L A J d . S C  M i  < ^ U J s L -
1 1■*>-w  A

k l Q "  i W b P t J & A .  C fC  & ~ ) tS  4  C < y ^ ^ - r D  u )  L C / A r

0  i  i  "  r  i  f i 
\ T \  , - c lr  1 -C 4 >  b u t- o - U -  I ' l A L t f  r  L A  T i>  A  f  # W  f t .

' — '» *  1 J 1

1 ^  6 1  S C .  H c C d  V ) 5 ^ a d U k  G & \ < J o + - -  l/t~ e >

i f V - w J ^ ' L x A  b & ' - z t j  C A a „  (a ) V j l a l  i i O - e e d  -
\  ^  " ~ "  "  " '  ..............  l .

1 0 / )  C u il^ U ^  Q jp J r  ( x s f t  b d L  A  M?<C k S -  ^ > u - U U c .  lo ~ * J C  -

o  w  r  n  1 j  ‘ ___ ■ --  / .
c r u  a J r  IdAJk? * | / u > t ~  (  S t z J ^ L ,

r \ r \ n  y d i ' C c C i  G \  ly U le d }  ^ I c M d  X> , L  S 'C j m J - J L| . y . -------  - f — y . .  -------- --------- j  |  J  l

v - d  vC : ^  l/tAA* £  v \ c u o \ ^ .  iv a J - & t o  -  u M __V — ■- ------ A-......... -  .................. . Q  ■ -----

1 h < 4 P , \ f W * jd r *  4  L O d j L z u )  -  Y - ^ y y

C U iJ L  L U U M  I 'D a i- Q A A ' ( V u J S C l C  ~  & - M L q  A .  4  4 ' "~
J  v 0

f  A  I r - M J t U M id -  '  * s c u d >  O v J L ^ _  ■



COMMITTEE: RESOURCES

CO M M ITTEE T A P E  LOG

DATE: TIME:

SUBJECT:

MEMBERS: Masek Scalzi Fate Green Chenault
BM DS HF JG MC

Stevens Kapsner Kerttula McGuire
GS MK BK LM

SPEAKER TAPE # SIGNIFICANT INFORMATION

01- S ID E  A
0001 call to order @

C4- ^  ^ rtr-y^ X L. h-cC L A j l S  UO <?—V-t -*C-0— -U 1 "

uL & — C rX .d -C 'U u d  IU l ^  ■ & - ( 6
i , U • . / i f ^ ^
MiUH, '/a- ST2L>H?4^- -

^  n-s r u ? ^ r ? - r  II (o  b, s ^  -

(LQ -'̂ h-s -1 (ils^ C  C jLA P
' ' P  ""7"" 0 r | ^

UJ A—tJ<_ / (. r/\\J/-< io ■" CAXJr-t - (■(_£. cLsO-<-\
0 ° J -f-f

C  Jf-u  fa L(? —  ( KYĈ ML- Ix^ulXX^-^ yWhxJ
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F E D E R A L  R E L A T I O N S  
M A T E R I A L S

* M a p s  from Alaska v. United States, Original No. 128

* W e b  site of Professor Gregory Maggs, with resume 

and docket

*Quarterly Report, natural resources cases
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E x h i b i t  1
H i s t o r i c  W a t e r s  o f  A l e x a n d e r  A r c h i p e l a g o

□  Graphic depiction of dosing lines drawn by the United Stales at the 
1903 Boundary Titiunal to mark the seaward limits of ths inland waters 
of the Archipelago. See 5 Proceedings of the Alaskan Boundary Tribunal, 
S. Doc. No. 162,58h Congress, 2d Session (1903-04), Pt. I, Argument 
of the United Slates, pp. 15-16; id. Vbl. 4, Pt. I, Cotntercase of the 
United Slates, pp. 31-32.

Territorial sea (3 nautical miles) and inland waters

■Pockets and enclaves’ more '.Ion 3 nautical miles from the shoreline 
of the coast and of any islands con prising (he Alexander Archipelago 
and behind the 1S03 Alaska Boundary Ttflxnal closing lines.

Territorial sea extendng 3 nautical miles searward frcm the United States' 
I f  -I Alaska Boundary Tribunal closing lines and more than 3 nautical 
miles from any point on the mainland or any of the islands.

Community or Settlement

Prepared by the Department of Natural Resources, Division of Mining, Land & Water • Technical & Data Management Section O ctober, 1999
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Gregory E. Maggs
Professor of Law, George Washington University Law School 

Mailing Address: 720 20th Street, N.W., Washington, D C  20052

C a m p u s  Office Location: Old M a i n  Building, 1922 F Street, N.W., rm. 406c, Washington, 

D C  20052

Telephone, Fax, and Email: Tel. (202) 994-6031 / Fax. (202) 994-5654/

gmaggs@main.nlc.gwu.edu

Personal Information: resume, publications

Courses: Constitutional L a w  I (spring 2000 syllabus, exams, grading guides)

Contracts I (fall 2000 syllabus, exams, grading guides)

Contracts II (spring 2000 syllabus, exams, grading guides)

Commercial Paper (fall 2000 syllabus, exams, grading guides, review videos)

No. 128, Original, Alaska v. United States: docket sheets

U pda ted  Novem ber 6, 2 0 0 0

1/26 9:29

mailto:gmaggs@main.nlc.gwu.edu
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G R E G O R Y  E. M A G G S  -- Resume 

P R E S E N T  E M P L O Y M E N T

T h e  George Washington University L a w  School, Washington, D.C.

Professor of L a w  (2000-present); Associate Professor of L a w  (1993-2000)

Subjects taught: Commercial Paper-Payment System, Constitutional L a w  I, 

Contracts I &  II

Distinguished Faculty Service Award (1997, 1998)

Special Master, U.S. Supreme Court No. 128, Orig., Alaska v. United States

E D U C A T I O N :

Harvard L a w  School, J.D., m agna c u m  laude, 1988 

Harvard L a w  Review (Articles Office Co-Chair)

Harvard College, A.B., s u m m a  c u m  laude, 1985 

Phi Beta Kappa, John Haivard Scholar 

Concentration: Linguistics and Applied Mathematics

P R E V I O U S  E M P L O Y M E N T :

Consultant to the Office of Independent Counsel, In re: Madison Guaranty 

Savings &. Loan Ass’n (Hon. Kenneth W .  Starr) (1998-2000)

Assistant Professor of Law, University of Texas School of Law, Austin, Texas 

Subjects taught: Bankruptcy, Insurance Law, Payment Systems 

(Fall 1991, 1992-1993)

L a w  clerk to Hon. Clarence Thomas, U.S. Supreme Court, Washington, D.C. 

(1991-1992)

Private practice and research with Hon. Robert H. Bork, Washington, D.C. 

(1990-1991)

L a w  clerk to Hon. Anthony M .  Kennedy, U.S. Supreme Court, Washington, D.C. 

(1989-1990)

1/26 9:29 M
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L a w  clerk to Hon. Joseph T. Sneed, U.S. Court of Appeals for the Ninth Circuit, 

San Francisco, Calif. (1988-1989)

A D M I T T E D  T O  P R A C T I C E :

N e w  York, District of Columbia, Massachusetts

MILIT A R Y :

U.S. A r m y  Reserve, Judge Advocate General's Corps (1990-present)

F O R E I G N  L A N G U A G E  S T U D Y :

German, Arabic, Spanish

1/26 9:29 Af1
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D O C K E T  S H E E T S  -  N O .  128, O R I G I N A L ,  A L A S I C A  v. U N I T E D  S T A T E S

Below are two docket sheets for United States Supreme Court,

No. 128. Original. State of Alaska. Plaintiff v. United States of 

America.

The first is a copy of the official docket sheet maintained bv the 

U.S. Supreme Court's Office of the Clerk. The second is a docket 

sheet prepared by the Special Master for proceedings before him.

The Special Master will post selected documents, including the 

final (but unsigned) versions of all of his orders, in ".pdf' format.

T o  view and print these documents, you will need A d o b e ®

Acrobat® Reader,&.trade; which you m a y  download for free at 

mvw.adobe.com.

Gregory E. Maggs, Special Master 

George Washington University L a w  School 

720 20th Street, N . W .

Washington, D C  20052 

Special Master's H o m e  Page

L a s t  u p d a te d  D e c .  2 0 ,  2 0 0 0

C O P Y  O F  O F F I C I A L  D O C I C E T  S H E E T  M A I N T A I N E D  B Y  T H E  U.S. S U P R E M E  

C O U R T

F R O M  N O V E M B E R  24, 1999 U N T I L  O C T O B E R  16, 2000.

E N T R Y  D A T E  P R O C E E D I N G  A N D  O R D E R S  P D F

Motion for leave to file and bill of complaint 

filed.

Order extending time to file response to 

motion for leave to file a bill of complaint 

until February 28, 2000.

Order further extending time to file response 

to motion for leave to file a bill of complaint 

until March 29, 2000.

Order further extending time to file response

1 N o v  24 1999

2 Jan 24 2000

3 Feb 25 2000

4 M a r  29 2000

I o f 3 1/26 9:29 A,''
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to motion for leave to file a bill of complaint 

until April 12, 2000.

5 Apr 12 2000 Brief for United States filed.

6 Apr 25 2000 D I S T R I B U T E D .  M a y  1 1, 2 0 0 0  (Page 16)

7 Apr 25 2000 Reply brief filed.

8 M a y  23 2000 R E D I S T R I B U T E D .  June 8, 2 0 0 0  (Page 4)

9 Jun 9 2000 Motion for leave to file a bill of complaint is 

granted. The United States is allowed 60 

days within which to file an answer.

10 A u g  9 2000 Order extending time to file answer to bill of 

complaint until August 25, 2000.

11 A u g  25 2000 Answer of United States to bill of complaint 

filed.

12 Sep 13 2000 D I S T R I B U T E D .  October 6, 2 0 0 0  (page 4)

13 Oct 10 2000 R E D I S T R I B U T E D .  October 13, 2000 (page

14) |

14 Oct 16 2000 It is ordered that Gregory E. Maggs, Esquire,

of Washington, D.C., is appointed Special 

Master in this case.

15 Oct 16 2000 IT IS O R D E R E D  that Gregory E. Maggs,

Esquire, of Washington, D.C., be appointed 

as Special Master in this case with authority 

to fix the time and conditions for the filing 

of additional pleadings and to direct 

subsequent proceedings, and with authority 

to s u m m o n  witnesses, issue subpoenas, and 

take such evidence as m a y  be introduced and 

such as he m a y  d e e m  it necessary to call for. 

T h e  Special Master is directed to submit 

such Reports as he m a y  d e e m  appropriate. 

T h e  compensation of the Special Master, the 

allowances to him, the compensation paid to 

his legal, technical, stenographic, and clerical 

assistants, the cost of printing his Reports, 

and all other proper expenses, including 

travel expenses, shall be charged against and 

be borne by the parties in such proportion as 

the Court m a y  hereafter direct.
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D O C I C E T  S H E E T  F O R  P R O C E E D I N G S  B E F O R E  T H E  S P E C I A L  M A S T E R  

S T A R T I N G  O C T O B E R  25, 2000.

E N T R Y

1

2

3

D A T E

Oct 25 2000 

N o v  6 2000 

N o v  10 2000

Dec 14 2000

Dec 20 2000

P R O C E E D I N G  A N D  O R D E R S  P D F

Case Manage m e n t  Order No. 1 cmo-1 .pdf

Case M a n a g e m e n t  Order No. 2 cmo-2.pdf

Case M a n a g e m e n t  Order No. 3 cmo-3.pdf

Alaska's Unopposed Motion for Leave to 

File an A m e n d e d  Complaint, A m e n d e d  

Complaint, and Brief in Support of Motion 

filed.

Case M anagement Order No. 4 cmo-4.pdf
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A l a s k a  D e p a r t m e n t  o f  L a w / N a t u r a l  R e s o u r c e s

Updated December 1 5 , 2 0 0 0

Significant Natural Resources Cases

The following is a summary of many of the active subsistence, 
statehood defense, and other significant lawsuits being handled 
by the Natural Resources Section of the Alaska Department of 
Law.

1. Katie [ohn v. U.S.
2. Stevens Village v. McVee and Rosier
3. Native Village of Ouinhagak v. United States
4. Peratrovich v. United States
5. ICluti Kaah v. Alaska
6. State v. Harrison
7. State of Alaska v. United States [Southeast Alaska marine watersl
8. Confederated Tribes &. Bands of the Yakama Indian Nation, et. al v. 
Baldrige
9. U.S. v. Washington
10. Alaska v. United States and Bruce Babbitt
11. Hvak Mining Co. v. U.S. TRS 24771
12. Harold ICalve v. Frank Rue

STATE COURT CASES

1. ICenaitze Indian Tribe v. State
2. Interior Airboat Ass'n v. State
3. ICachemak Bay Conservation Society, et al. v. State. DNR

FEDERAL COURT CASES

I of 27 1/18 10:21 M
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4. ICashwitna Farms, Inc., Harry and Consuelo Wassink v. State
5. Koyukuk River Tribal Task Force v. Rue
6. Cigna Insurance Co. & Native Village oF Mekorvuk, et al. v. Moses
7. Leuthe v. State of Alaska
8. Greenpeace, Inc. v. State
9. Greenpeace v. Alaska Dep't of Natural Resources
10. Greenpeace v. Alaska Dep't of Natural Resources
11. Cook Inlet Keepers v. State
12. Haida Corp. v. Patrick Galvin
13. Crivello v. State. CFEC
14. Kenai Peninsula Borough v. State. Dep't of Natural Resources
15. Alaska Trademark Shellfish. Zaugg, et al. v. ADF&G, et al.
16. Kenai Peninsula Borough v. State. DNR
17. The Association of Village Council Presidents, Inc.. et al. v. State
18. Alaska Center fo '. ̂  Environment, et al. v. State of Alaska. DGC
19. Fallis. Walker v. A. ' G
20. AHTNA. Inc.. et al. v. State
21. Kenneth H.. Manning v. State
22. Alaska Wildlife Alliance, et al. v. Alaska Board of Game, et al.
23. Fish and Wildlife Enforcement Actions

ADMINISTRATIVE PROCEEDINGS

1. In Re: Native Allotment Application of Donna Huff
2. In re: Native Allotment Application of Alfred Bavou
3. FPA Enforcement Actions

FEDERAL COURT CASES

1. Katie Tohn v. U.S. (Ninth Cir. No. 00-35121; our file no.
221-00-0474; state's attorney: Joanne Grace; plaintiffs' attorney: 
Heather Kendall of NARF; U.S.' attorneys: Dean Dunsmore and 
Elizabeth Ann Peterson). This is one of the jointly managed 
ANILCA subsistence cases. These cases had been stayed until 
October 1, 1999. The plaintiffs alleged that ANILCA requires the 
federal government to manage fisheries in navigable waters of

of 27 1/18 10:21 AM
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Alaska, and accordingly, that the Federal Subsistence Board 
should take over management of the Copper River and authorize 
a subsistence fishery at Bazulnetas.

Both the District Court and the Ninth Circuit Court of Appeals 
agreed in part and held that the term "public lands" includes 
navigable waters in which the United States has reserved water 
rights. (Under the reserved water rights doctrine, when the 
United States withdraws land, and reserves it for a federal purpose 
~ for example, a national park or wildlife refuge -  it also reserves 
by implication water rights necessary to fulfill the puiposes of the 
reservation). The court remanded the case to the Departments of 
Interior and Agriculture to identify those waters.

In January 1999, the Departments of Interior and Agriculture 
published final regulations to assume management of subsistence 
fisheries. The regulations cover subsistence activities on all waters 
within or adjacent to the exterior boundaries of 34 identified 
federal areas, including national parks, refuges, preserves, 
monuments, wild and scenic rivers, and national forests 
(excluding the marine waters of the Tongass and Chugach 
National Forests). They also extend the Federal Subsistence 
Board's management to some federal lands selected under the 
Alaska Native Claims Settlement Act or the Alaska Statehood Act 
until conveyed. In addition, the rules purport to confirm the 
Secretaries' authority to restrict or eliminate hunting, fishing, and 
trapping on state and private lands when these activities interfere 
with the subsistence priority on the public lands. The rules 
became final in October 1999, and the U.S. District Court 
entered final judgment in the case on January 7, 2000, affirming 
its earlier orders and dismissing any remaining claims without 
prejudice. The state filed an appeal to the Ninth Circuit Court of 
Appeals on January 26, 2000. The court agreed to hear the 
appeal en banc. Oral argument will be December 20, 2000.

Back to top of page
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2. Stevens Village v. McVee and Rosier (United States District 
Court No. A92-567-CV (HRH) (judge Holland); our file no. 
221-93-0123; state's attorney: Joanne Grace; plaintiffs' attorney: 
Carol Daniel; U.S.1 attorneys: Bruce Landon and Dean 
Dunsmore). This is one of the jointly managed ANILCA cases.

In 1992, plaintiffs filed suit against the Federal Subsistence Board 
(FSB) and ADF&.G, alleging they are being denied their federal 
subsistence priority within Game Management Unit 25(D)
West. Following denial of a TRO, the federal defendants moved 
for a voluntary remand to the FSB. On remand, the FSB changed 
its regulations to accommodate plaintiffs' requests for: an 
extension of the season; provisions allowing a permittee to 
designate another person to hunt on his or her behalf; and closing 
federal public lands in GMU 25D West to hunting by non-local 
residents. The parties filed cross-motions for summary judgment 
on the only remaining issue: whether the FSB has authority to 
regulate hunting on state-managed lands adjacent to federal lands 
in GMU 25D West to protect subsistence uses on "public lands" 
in GMU 25D West. Judge Holland has characterized this as the 
"where II" issue.

Judge Holland tentatively indicated in the stay order that the FSB 
laclcs authority off "public lands" because the Secretaries of 
Interior and Agriculture did not grant such authority in the 
regulations establishing the FSB. Judge Holland expressed no 
opinion on the question of whether the Secretaries themselves 
have that authority, but indicated that he would entertain further 
briefing on the issue. Meanwhile, the Stevens Village plaintiffs 
and others submitted a rulemaking petition to the Secretaries of 
Agriculture and Interior, requesting that they extend the FSB's 
authority to state and private lands. The parties agreed to stay 
the case while the Secretaries considered the petition.

In January 1999, the Departments of Interior and Agriculture 
published final regulations that purport to confirm the Secretaries' 
authority to restrict or eliminate hunting, fishing, and trapping on

4 of 27 1/18 10:21 A \



Summary of Active Lawsuits, Natural Resources Section. Alaska Department ot Law http://www.law.state.ak.us/naiuralresources/significantcases.ht:

state and private lands when these activities interfere with the 
subsistence priority on the public lands. The regulations became 
effective on October 1, 1999. To date, the secretaries have not 
attempted to restrict or eliminate moose hunting on state or 
private lands in GMU 25D West.

On December 16, 1999, the parties stipulated to dismissal of the 
case without prejudice. An order approving the stipulation was 
entered on January 3, 2000. The parties are now litigating 
attorney fees and costs.

Back to top of page

3. Native Village of Ouinhagak v. United States (United States 
District Court No. A93-023-CV (HRH) (Judge Holland); Ninth 
Cir. No. 93-35496; our file no. 221-93-0041; state's attorney: 
Joanne Grace; plaintiffs' attorneys: Carol Daniel, John Starkey 
(AVCP); U.S.'Attorney: Dean Dunsmore). This is one of the 
jointly managed ANILCA cases.

The plaintiffs (the villages of Quinhagak and Goodnews Bay, the 
AVCP, and individual Yup'ik Natives) seek declaratory and 
injunctive relief allowing the harvest of rainbow trout from the 
Kanektok and Goodnews Rivers for subsistence. The plaintiffs 
claim that navigable rivers are "public lands" for purposes of 
ANILCA. that the state has no subsistence jurisdiction over the 
waters of the Kanektok ancj Goodnews River systems, and that 
the federal government has the authority to regulate non-public 
lands and waters owned by the state when necessary to provide 
for subsistence uses. In September of 1994, the Ninth Circuit 
reversed Judge Holland's order denying the plaintiffs' motion for 
preliminary injunction. On remand, the court entered an order 
prohibiting the state and federal defendants from enforcing 
regulatory prohibitions on the subsistence harvest of rainbow 
trout while the case is pending. The plaintiffs were awarded

5 of 27 1/18 10:21 A.*
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partial attorneys fees incurred in connection with the motion for 
preliminary injunction and appeal.

The regulations extending the federal subsistence program to 
certain navigable waters became final in October 1999. The 
federal district court entered final judgment in the case on 
January 10, 2000, affirming its earlier orders and dismissing the 
remaining claims without prejudice. The parties now are 
litigating the issue of attorneys fees.

Back to top of page

4. Peratrovich v. United States (United States District Court No. 
A92-734-CV (HRH) (Judge Holland); our file no. 221-93-0340; 
state's attorney: Joanne Grace; plaintiffs' attorneys: Thomas 
Luebben and Richard Young of Albuquerque, New Mexico; U.S.' 
attorney: Dean Dunsmore). This is one of the jointly managed 
ANILCA cases. The case has been stayed while the United States 
Supreme Court hears Alaska v. United States. Orig. 128, which 
involves an issue similar to that raised in Peratrovich.

In an amended complaint filed on October 24, 1996, plaintiffs 
seek declaratory and injunctive relief requiring the Federal 
Subsistence Board (FSB) to issue a collective permit allowing the 
harvest of up to 366,000 pounds of herring roe on kelp (1000 
pounds per individual for 366 applicants) from the marine waters 
of southeast Alaska as "customary trade." (The state "customary 
trade" regulation allows sale of up to 32 pounds of herring roe on 
kelp by an individual, and up to 158 pounds per household.) The 
FSB has taken the position that it lacks jurisdiction over the 
navigable waters where the harvest would occur.

Plaintiffs contend primarily that (1) the United States owns the 
submerged lands within the Tongass National Forest as a result of 
a prestatehood withdrawal, and (2) that the waters in question 
are "public lands" within the meaning of ANILCA. on a reserved

6 of 27 1/18 10:21 A.\
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water rights theory. 

Back to top of page

5. IQuti Kaah v. Alaska (United States District Court No.
A90-004-CV (HRH) (Judge Holland); our file no. 221-90-0433; 
state's attorney: Joanne Grace; plaintiffs attorneys: Heather 
Kendall of the Native American Rights Fund (NARF) and Mike 
Walleri of Tanana Chiefs' Conference (TCC); U.S.' attorney: 
Dean Dunsmore). This is one of the jointly managed ANILCA 
cases.

Plaintiffs and intervenors initially challenged state and federal 
regulations governing subsistence hunting of caribou in the 
Copper River basin. Plaintiffs claimed, among other things, that 
the federal regulations impermissibly fail to cover caribou located 
on state lands. This case has been consolidated with Arctic 
Regional Council v. United States. Kluti-Kaah filed an amended 
complaint which does not include any claims against the state. 
The court granted an unopposed motion by the federal 
government to dismiss TCC's claims against it, and the court 
dismissed all of TCC's claims against the state following an 
unopposed motion by the state.

On December 16, 1999, the parties stipulated to dismissal of the 
case without prejudice. An order approving the stipulation was 
entered on January 3, 2000. That parties are now litigating 
attorney fees.

Back to top of page

6. State v. Harrison (United States District Court No. A94-464-CV
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(HRH) (Judge Holland); our file no. 221-95-0270; state's 
attorneys: John Baker and Robert Nauheim; private defendants' 
attorney: none, two successive attorneys withdrew). This action j 
involves the state's assertion of a right-of-way for the Chickaloon 
River Road across the Native allotment owned by members of the 
Harrison family, who claim that the allotment constitutes 
sovereign Indian country. The Harrisons have relied on 
Chickaloon's inclusion on the 1993 BIA list of tribes to claim 
immunity from Alaska law, including charges of obstructing 
lawful public use of the Chickaloon River Road. The United 
States moved to dismiss the state's original complaint, initially 
arguing that the Quiet Title Act, 28 U.S.C. § 2409a, forbids any 
judicial inquiry into the validity of the state's right-of-way to the 
extent that "trust or restricted Indian land" is implicated. We 
amended our complaint to seek a tide adjudication under 25 
U.S.C. § 357, the federal condemnation statute. The Harrisons 
cross-claimed, alleging that the United States breached its trust 
obligation to the Harrisons as Natives by not defending the 
Harrisons' alleged ownership of the road.

In February 1997, Judge Holland dismissed the Harrisons' 
cross-claims against the United States and in May 1998, the court 
dismissed the Harrisons' counterclaims against the state. In 
October 1998, Judge Holland issued an order granting the state 
partial summary judgment on the state's claim of title to the 
road. On July 23, 1999, Judge Holland granted the state’s further 
motion for summary judgment, ruling that only a 1.75-acre 
portion of the road, which had been realigned, had been “taken.”
The court also ruled that the value of the taken portion did not 
exceed the state’s $3,000 offer of judgment. On August 24,
1999, the court entered final judgment in favor of the state. The 
Harrisons appealed to the Ninth Circuit Court of Appeals, 
submitting a form "brief." After delays caused by motion practice 
to determine the status of the United States (with the court 
ruling the U.S. is no longer a party to the case), the state’s brief 
was filed on June 29, 2000. On September 6, 2000 the court 
issued an order allowing the parties 10 days to submit reasons 
why oral argument should be held, an indication that the court is 
inclined to decide the case on the briefs. Although the Harrisons

8 of 27 1/18 10:21 AM
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did respond to the order, the court has not ruled on the request. 

Back to top of page

7. State of Alaska v. United States [Southeast Alaska marine waters] 
(United States Supreme Court, No. 128, Original; our file nos: 
221-99-0502,221-99-791; state’s attorneys: Joanne Grace and 
Laura Bottger, with outside counsel John Roberts, Jonathan 
Franklin, and Tom Koester; United States’ attorneys: Jeff 
Minear, Mike Reed, and Bruce Landon).

The state filed a complaint against the federal government, 
claiming title to the lands underlying marine waters in Southeast 
Alaska, together with a motion requesting leave of the United 
States Supreme Court to file its case as an original action, in 
November of 1999. The suit was prompted by the Park Service's 
closure of commercial fishing in Glacier Bay National Park but 
extends to other areas of Southeast as well.

The action is based on the Submerged Lands Act and the equal 
footing doctrine, which grant states entering the Union title to 
the submerged lands within their boundaries as well as the lands 
underlying inland waters, including any historic waters. The 
state’s complaint asserts the state's claim to all lands underlying 
marine waters in Southeast Alaska in three counts encompassing 
the submerged lands in Glacier Bay National Park, the Tongass 
National Forest, and jurisdictional "doughnut holes" more than 
three miles from the mainland or any islands within Southeast 
Alaska’s inside passage.

The state filed its case as an "original action" that originates in the 
U.S. Supreme Court, rather than working its way through the 
lower courts. While the Supreme Court has jurisdiction over cases 
between a state and the federal government, it can decline the 
state’s request that it take the case. The Court has appointed 
George Washington University Law Professor Gregory Maggs to

« of 27 1/18 10:2! AN
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act as special master. 

Back to top of page

8. Confederated Tribes &. Bands of the Yakama Indian Nation, et. al 
v. Malcolm Baldrige (U.S. District Court for the District of 
Washington; state's attorney: Mike Stanley). This case has been 
resolved by a long term agreement in the Pacific Salmon Treaty. 
However, the court retains jurisdiction over the controversy.

Back to top of page

9. U.S. v. Washington (U.S. District Court for the Western District 
of Washington. In U.S. v. Washington. 384 F. Supp. 312 (W.D. 
Wash. 1974), affd, 520 F.2d 676 (9th Cir. 1975), Judge Boldt 
held that certain northwest Indian Tribes have a treaty fishing 
right to harvest 50 percent of the harvestable fish passing through 
recognized tribal fishing grounds. Under the continuing 
jurisdiction of the federal court, the northwest tribes now seek a 
ruling that their treaty rights include salmon caught in southeast 
Alaska that would otherwise return to tribal fishing grounds. The 
parties have filed a stipulation to stay the case for 10 years as a 
result of the 1999 amendments to the Pacific Salmon Treaty 
recently agreed upon by the United States and Canada.

Back to top of page

10. Alaska v. United States and Bruce Babbitt [RS 2477] (U.S.
District Court No. F97-0009-CV (Judge Singleton); our file no.
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221-97-0574; state's attorneys: Rob Nauheim and Laura Bottger; 
U.S.' attorney: Bruce Landon). On March 26, 1997, the state 
filed a quiet title action in federal court seeking to adjudicate an 
R.S. 2477 route on the Harrison Creek-Portage Creek Trail. The 
state has obtained entry of default against the mining clair ants 
with claims located on the trail. The remaining parties are 
engaged in settlement discussions and the case has been stayed. 
The state recently dismissed its claim against a remaining 
defendant, and the state' and the LTnited States have now settled 
the case, recognizing a 60 foot right-of-way in the state.

Back to top of page

11. Hvak Mining Co. v. U.S. [RS 2477] (U.S. District Ct. No.
A96-0478-CV (HRH); our file no. 221-97-0707; state's attorney: 
Elizabeth Bany; plaintiffs attorney: Mary Nordale; U.S.' 
attorney: Bruce Landon). Hyak Mining Co. sued the United 
States to quiet title to the Jualin Mine Road in Berner's Bay in 
southeast Alaska. The state is not a party to the action but state 
participation will be required to enable the parties to settle the 
case. Settlement discussions are progressing and the state has 
given the required 180-day notice of intent to sue to allow 
intervention in the case. Details regarding the means and 
methods of survey remain to be resolved between the parties.

Back to top of page

12. Harold Kalve v. Frank Rue. Commissioner of Fish and Game, 
William Daley, U.S. Sect’y of Commerce, Steve Pennoyer (U.S. 
District Court, District of Alaska, No. A99-0004 (Judge 
Singleton) and State of Alaska v. Harold Kalve. Alaska Court of 
Appeals No. A-07394; our file nos. 221-99-0408, 221-00-0016,

I I of 27 1/18 10:21 AA

http://www.iaw.state.aK.uvnaturairesourccvsigniiicaiucases.nti


B a a ^ i^ lB H g g if f lg W if f ig g 3 a a K a 8 a ^ B a i^ a ^ a S B iS ^ ^ H H K H H a 5 ^ l i i iS E g ? iE « m g m w ™ g f f l i r i r T n i fT i i i f f ia w iF M ii i  H H M iw n iu m i i —

S u m m a ry  o f  A c tive  Law su its , N a tu ra l Resources S ection . A laska D e p a rtm e n t o f  Law  h ttp ://w w w .la w .s ta ic .a k .us/natura lresourccs/s ign irV antcascs.h tt:

and 221-99-0533; state’s attorneys: Rob Nauheim and Lance 
Nelson; U.S.' attorneys: Lauren Smoker and Rick Monikovvski;
Kalve’s attorney: Jim Brennan.) In 1998 Harold Kalve, an IFQ 
holder, was charged in state district court with fishing for 
sablefish in state waters (Resurrection Bay) after a state closure.
Kalve asked the Seward District Court to continue or dismiss the 
criminal matter based on the suit he filed in U.S. District Court 
claiming that federal law and the federal Individual Fishing Quota 
(IFQ) program preempt the state from closing state waters when 
the federal waters are open. In June 1999, Magistrate Peck 
dismissed the state criminal case. He based his decision on the 
federal paramountcy doctrine -  an issue that both parties agree 
does not apply here. The state appealed to the Alaska Court of 
Appeals to decide the merits of ICalve's preemption claim and 
whether to reinstate the criminal charge. On September 29,
2000, the Court of Appeals issued a decision reversing the 
District Court and reinstating the charges against Kalve. The 
court held that federal regulations did not preempt state 
regulations in state waters because federal regulations 
aclcnowledged the validity of state regulations. Kalve petitioned 
the Alaska Supreme Court for a hearing. The petition was
recentlv denied.✓

In the federal court case, U.S. District Judge Singleton issued a 
favorable decision dismissing ICalve's case against ADF&G 
Commissioner Frank Rue on the basis that the 11 th Amendment 
does not permit Kalve to sue the state in federal court. Judge 
Singleton stated that the 11th Amendment issue was a close one, 
and that his decision turned on an interpretation of Idaho v.
Coeur d'Alene Tribe ot Idaho. 521 U.S. 261. In Coeur d'Alene 
the Supreme Court aclcnowledged the continuing validity of the 
Ex parte Young exception but found where a suit involves a 
particular interest affecting the state's sovereignty, the Ex parte 
Young exception does not apply and the suit is barred by the 11th 
Amendment. Judge Singleton held that ICalve's lawsuit 
"implicates the state's control of its fish and wildlife resources as 
well as similar sovereignty concerns" and that the Young 
exception should not apply. He further found that "ICalve's suit 
seeks to divest the state of all regulatory power over certain of the
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State of Alaska's waters." Kalve amended his complaint to name 
the individual members of the Board of Fisheries, but after the 
adverse ruling in state court has agreed to stipulate to their 
dismissal.

Back to top of page

STATE COURT CASES

1. Kenaitze Indian Tribe v. State (Alaska Superior Court No. 
3AN-91-4569 Civ. (Anchorage, Judge Hensley); our file no. 
223-91-0528; attorney for state: Steve White; attorney for 
plaintiffs: Carol Daniel). The Kenaitze tribe filed suit to 
challenge the Cook Inlet subsistence fishing regulations, and 
amended their complaint to challenge the constitutionality of the 
1992 subsistence law. Other Native groups from Ninilchik, 
Eldutna and ICnik intervened.

Judge Fabe granted summary judgment invalidating the 
nonsubsistence area provision of the 1992 law on the grounds 
that it violates the equal access provisions of the state 
constitution. In 1995 the Alaska Supreme Court reversed, 
holding that the nonsubsistence area provision is valid. However, 
the court found unconstitutional another provision of the 1992 
subsistence law that makes the proximity of an individual's 
domicile a factor at the Tier II level. Regulations have been 
adopted to reinstate the nonsubsistence areas.

The Kenaitzes' challenge to the findings of the Joint Boards that 
resulted in the establishment of the Anchorage/MatSu/ Kenai 
Peninsula nonsubsistence area remains to be decided. The parties 
moved the court to stay proceedings on that claim in order to 
allow the Alaska legislature and Congress to take actions which 
would moot the case. As the legislature did not take those actions 
the briefing schedule has been reactivated. The tribes filed a
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motion for summary judgment, the state filed an opposition, and 
the plaintiffs reply is due December 18, 2000.

Back to top of page

2. Interior Airboat Ass'n v. State (Fairbanks Superior Court No. 
4FA-96-1494 Civ. (Judge Beistline); our file no. 221-97-0004; 
state's attorney: Kevin Saxby; Interior Airboat attorney: Lynn 
Levengood). The Airboaters sought to invalidate a regulation 
which prohibits the use of airboats for moose hunting near 
Nenana and another which limits aircraft use for hunting along 
part of the Noatak River. After briefing and oral argument, the 
court entered summary judgment in the state's favor, upholding 
the regulations. The Airboaters appealed the decision to the 
Alaska Supreme Court, and briefing and argument have been 
completed. We await the opinion.

Back to top of page

: 3. Kachemak Bay Conservation Society, et al. v. State. DNR (Alaska 
Superior Court No. 3AN-96-7609 Civ. (Anchorage, Judge 
Murphy); our file no. 221-98-0109; Intervenor-Appellee Alaska 
Mental Health Trust's attorney: Henry Wilson; Appellee 
Department of Natural Resources' attorneys: Lawrence Ostrovsky 
and Jeffrey Landry; Intervenor-Appellees' (Marathon Oil Co. and 
Union Oil Co. of California, Forcenergy, Inc., CIRI, Anadarko 
Corp.) attorneys: Susan Reeves and Tom Amodio, Rubini and 
Reeves; Appellants' attorney: Patrick Lavin, Trustees for Alaska). 
Kachemak Bay Conservation Society, et. al., appealed the 
administrative decision of DNR's Division of Oil and Gas that Oil 
and Gas Lease Sale 85-A was in the best interests of the state.
The Alaska Mental Health Trust intervened in the litigation
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because the Trust owns several of the parcels that were leased in 
the sale, and the Alaska Mental Health Trust Land Office had 
determined that the lease sale was in the best interests of the 
Trust, as separate from the best interests of the state as a whole. 
In a decision dated August 11, 2000, the Alaska Supreme Court 
found that Kachemak Bay Conservation Society's challenge failed 
in all respects, and affirmed.

Back to top of page

4. Kashwitna Farms. Inc.. Harry and Consuelo Wassink v. State, 
consolidated with Hawkins v. Wassink (Alaska Superior Court 
No. 3AN-88-56 Civ. (Anchorage, Judge Joannides); our file no. 
221-88-0853; Kashwitna Farms/Wassink's attorney: Joe 
Josephson; state's attorneys: Kevin Saxby and Rob Nauheim). 
These consolidated cases arise out of the Pt. MacKenzie 
Agricultural Project. The Wassinks acquired a dairy parcel and 
borrowed money from the Alaska Agricultural Revolving Loan 
Fund to develop it. When they failed to meet contractual 
development requirements, DNR sued them to terminate the land 
sale contract (Hawkins). When they defaulted on repayment of 
their loans, as the state was preparing to take collection action 
against them, they sued the state under various lender liability 
theories including misrepresentation, breach of fiduciary duty, 
and breach of the duty of good faith and fair dealings (Kashwitna 
Farms). The state countersued to collect the defaulted debt. In 
the Hawkins contract termination action, the superior court has 
twice granted the state summary judgment and the Alaska 
Supreme Court has twice reversed it, indicating that the Wassinks 
are entitled to a trial on their defenses that the contract should 
not be terminated under v/aiver, estoppel and contract frustration 
theories. The court has dismissed nearly all of the claims against 
the state with the affirmative defenses in Hawkins and the breach 
of duty of good faith and fair dealings and related issues in 
Kashwitna Farms remaining to be resolved. Recent efforts to
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settle have been unsuccessful. Trial should be scheduled within 
the next several months.

Back to top of page

5. Koyukuk River Tribal Task Force v. Rue (Alaska Superior Court 
No. 4FA-99-561 and 4FA-00-777 (Fairbanks, Judge Greene); our 
file nos. 221-99-0630 and 221-00-0677; Koyukuk Tribal Task 
Force’s attorney: Michael Waileri; state’s attorney: Kevin 
Saxby). The seven village councils of the Koyukuk drainage have 
sued to obtain injunctive relief, requiring the Board of Game to 
make further findings as to the harvestable surplus and amounts 
reasonably necessary to provide for subsistence uses of moose, to 
eliminate or restrict nonsubsistence uses of moose in the area, and 
to require the department to implement an emergency closure of 
nonsubsistence uses until the desired regulatory scheme is in 
place. The trial court granted the state summary judgment 
because the tribal task force failed to exhaust administrative 
remedies. Following the Spring Board of Game meeting, at which 
Koyukuk moose issues were decided, the Tribal Task Force has 
filed a new, nearly identical, complaint. Summary judgment 
briefing is now being done.

i

Back to top of page
I

 ______________
I

6. Cigna Insurance Co. <Sl Native Village of Mekorvuk. et al. v. 
Moses. (Alaska Supreme Court No. S-08908/08918; state's 
attorney: Judy Rabinowitz; appellants' attorneys: Mark Figura &. 
Tom Batchelor; appellee's attorney: Erling Johansen). This case 
is before the Alaska Supreme Court on interlocutory petitions for 
review of a superior court decision that the Native Village of 
Mekoryuk is not validly recognized as a tribal government. The
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superior court reversed and remanded the Alaska Workers 
Compensation Board's determination that it lacked subject matter 
jurisdiction over a widow's workers compensation claims against 
the Native Village of Mekoryuk and its commercial enterprise 
because of the tribe's sovereign immunity from suit which had not 
been waived. The state filed an amicus brief in support of the 
petitions for review urging that the court clarify the state law on 
the status of federally recognized tribes in Alaska. The petitions 
were granted and briefing was completed. However, the parties 
reached a settlement and the appeal was dismissed.

Back to top of page

7. Leuthe v. State of Alaska (Alaska Supreme Court No. S-09343; 
Alaska Superior Court No. 3HO-98-62 Civ. (Judge Brown); our 
file no. 221-99-0173; state's attorney: John Baker; plaintiffs 
attorney: C. Michael Hough). Plaintiff alleges he was wrongfully- 
denied a Cook Inlet drift gill net entry permit for commercial 
fishing of salmon. Plaintiff argues that his application was three 
years late due to "misadvice" by a state employee and therefore his 
application should be accepted. The state's position is that he 
was given good advice, not "misadvice", namely that he doesn't 
have enough points to qualify for a permit. The permit was, 
therefore, rightfully denied. Leuthe filed an opening brief and the 
state filed its opposition. On August 20, 1999, the superior court 
issued a memorandum decision upholding the CFEC, without 
waiting for Leuthe to file his reply brief. Leuthe appealed to the 
Alaska Supreme Court, and briefing was completed on August 30, 
2000. As Leuthe did not request oral argument, the case is 
awaiting decision.

Back to top of page
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8. Greenpeace. Inc. v. State (Anchorage Superior Court. No. 
3AN-99-3350 Civ. (Judge Reese); our file no. 223-99-0408; 
state's attorneys: Lisa Weissler, Larry Ostrovsky, Mike Barnhill; 
Greenpeace's attorney: Nancy Wainwright; Intervenor BP's 
attorney: Jeff Feldman). Greenpeace filed an administrative 
appeal of the state's coastal program consistency determination 
for BP Exploration's Northstar Project. BP was granted 
intervenor status in the litigation. Briefing is complete, and oral 
argument was held September 7, 2000. A decision is pending.

Back to top of page

9. Greenpeace v. Alaska Dep't of Natural Resources (Anchorage
Superior Court No. 3AN-00-3648 Civ., our file no. 221-00-0613; 
state's attorney: Rob Nauheim; Greenpeace attorney Nancy 
Wainwright). Greenpeace has appealed the Department of 
Natural Resources' decision to lift an automatic stay of the 
department's decision to issue a temporary water use permit for 
water used on the Northstar oil development project. Briefing 
will begin in December 2000.

Back to top of page

i
I

10. Greenpeace v. Alaska Dep't of Natural Resources (Anchorage 
Superior Court No. 3AN-00-3415; our file no. 221-99-0860; 
state's attorney: Rob Nauheim and Larry Ostrovsky; 
Greenpeace's attorney Nancy Wainwright. In October and 
November, 2000, superior court judge, pro tern, Sigurd Murpny 
remanded two water peimits to the Department of Natural 
Resources for additional review. The permits had been issued to 
BP (Alaska) Exploration (BPXA) for oil development at the 
Northstar field. Judge Murphy ruled that the department must 
provide Greenpeace an opportunity for an administrative appeal
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of the department's decisions on several legal issues related to a 
certificate of appropriation for oil development at Northstar.
Judge Murphy also ruled that the department's issuance of a 
temporary water use permit to BPXA was not permissible without 
conducting public notice of the decision to issue the permit or 
conducting a review of the application under AS 46.15.080. The 
matter is now before the agency.

Back to top of page
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Cook Inlet Keepers v. State of Alaska Office of Management and 
Budget. Div. of Governmental Coordination (Superior Court. No. 
3AN 99-3482 Civ. (Judge Card); our file no. 223-00-0140; state's 
attorney: Lisa Weissler; appellant's attorney: Trustees for 
Alaska). Cook Inlet Keepers appealed the state's final coastal 
program consistency determination concurring with Forcenergy's 
certification that installation of an exploration drilling platform in 
Cook Inlet is consistent with the coastal program. The superior 
court ruled in favor of the state. Trustees have appealed to the 
Alaska Supreme Couit. Appellant's brief is due December 22, 
2 0 0 0 .

Back to top of page

Haida Corp. v. Patrick Galvin. Director. Division of 
Governmental Coordination. Office of Management and Budget. 
Office of the Governor. State of Alaska (Superior Court. No. 3AN 
99-3455 Civ. (Judge Souter); our file no. 223-00-0052; state's 
attorney: Lisa Weissler; appellant's attorney: Cynthia Pickering 
Christianson). Haida Corporation appealed the state's final 
consistency determination that imposed stipulations on Haida's 
proposed hydroelectric project in Southeast Alaska. Haida 
objects to two of the stipulations, one related to screen size and 
the other to instream flow requirements. Haida has requested a
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stay of the appeal pending issuance of the FERC license. The 
FERC license issued October 24, 2000. Haide is requesting 
another stay pending issuance and agency administrative appeals 
of state permits.

Back to top of page

13. Crivello v. State. CFEC (Kenai Superior Court No. 3HO-99-159 
Civ. (Judge Brown), our file no. 221-00-0144; state's attorney: 
John Baker; appellant's attorney: C. Michael Flough). In this 
Rule 601 Administrative Appeal, Crivello claims the CFEC erred 
in denying him a limited entry permit for the Bristol Bay drift gill 
net salmon fishery. The appellant alleges that the CFEC 
improperly measured his "income dependence" on the fishery, and 
denied him due process by ruling, on reconsideration, to grant a 
third hearing on his claims. On August 21, 2000, the Superior 
Court affirmed the Commission’s decision in all respects. On 
September 18, Crivello appealed to the Alaska Supreme Court. 
The briefing schedule is pending.

Back to top of page

14. Kenai Peninsula Borough v. State. Dep't of Natural Resources 
(Superior Court No. 3KN-00-30 Civ. (Judge Neville); our file no. 
221-00-0444; state's attorney: Rob Nauheim; borough attorney: 
Holly Montague). The Kenai Borough challenges the state's 
reporting of the Quartz Creek Trail to the state legislature as a 
qualifying RS 2477 route under AS 19.30.400(b). The parties 
are engaged in settlement discussions and have moved the court 
for a stay until December 2000.

Back to top of page
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15. Alaska Trademark Shellfish. Zaugg. et al. v. ADF&.G.
Commissioner Rue, and various ADF&G employees (Alaska 
Superior Court No. 1 ICE-00-211 Civ. (Judge Thompson); our file 
no. 223-01-0122; state's attorneys: Shannon O'Fallon and Steve 
White; appellants' attorneys: Bruce Weyhrauch and Clifford 
Smith). ATS sued for injunctive relief and damages over the 
Department of Fish and Game's alleged refusal to issue a decision 
on pending aquatic farm operating permits to geoduck farmers. 
Given the complicated nature of the issues involved with 
permitting aquatic farms in areas where there were large 
quantities of wild geoduck clams, ADF&.G wanted to promulgate 
regulations before acting on the permits. ATS and the state 
reached an agreement for a date certain for issuing a decision 
which halted the original action. The department developed 
principles for issuing permits and drafted permits for the 
applicants to sign, but the aquatic farmers were not willing to 
abide by the permit conditions, leaving the Commissioner no 
choice but to deny the applications. ATS and five other 
applicants appealed to the superior court and the cases were 
consolidated. The issues on appeal are (1) how the department 
interprets the statute regarding conflicting uses at a proposed 
farm site; and (2) whether the department is correct that the law 
does not allow a farmer to harvest and sell wild resources off a 
farm site prior to engaging in any farming activity. ATS has filed 
its brief and the state is awaiting the other appellants' brief, before 
filing its response brief. In meantime, the promulgation of 
regulations is proceeding.

Back to top of page

16. Kenai Peninsula Borough v. State. DNR (Alaska Superior Court 
No. 3KN-00-257 Civ. (Judge Neville, pro tern); our file no: 
221-00-0645; state's attorney: John Baker; KPB’s attorney:
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Collette Thompson). The Kenai Peninsula Borough, at the 
direction of newly-elected Borough Mayor Dale Bagley, filed an 
administrative appeal of the final Kenai Area Plan. The plan was 
prepared by DNR through an exhaustive 10-year planning process 
in which KPB participated actively. KPB asserts among its 
numerous points on appeal: that classifications under the plan 
threaten vested Borough selection rights under Title 29; that the 
DNR did not allow KPB sufficient participation in the planning 
process; that DNR classified land arbitrarily and capriciously, 
without adequate factual support; and that DNR was under a 
duty to provide selections of similar value to those KPB was 
forced to relinquish as a result of the Mental Health Trust land 
litigation. On June 30, 2000 the parties reached a settlement and 
signed a stipulation for dismissal of the case with prejudice. In 
return for the dismissal of KPB’s claims, the state will expedite 
processing of KPB's remaining selections and facilitate the 
reclassification of certain lands currently managed by DOT under 
Interagency Land Management Agreements. DNR will also allow 
KPB a “first right of refusal” to select lands, if any, that become 
available due to reclassification within 10 years from the date of 
settlement.

Back to top of page

17. The Association of Village Council Presidents. Inc., et al. v. State 
of Alaska, Division of Governmental Coordination (Bethel 
Superior Court No. 4BE-00-263 Civ. (Judge Curda); our file no. 
223-01-0153; state's attorney: Lisa Weissler; appellant's 
attorney: Scott Jay Sidell). AVCP appealed the state's coastal 
program consistency determination for the U.S. Postal Service's 
proposal to deliver mail via Hovercraft in the Yukon-Kuskolcwim. 
The record was due December 11, 2000.

Back to top of page

18. Alaska Center for the Environment, et al. v. State of Alaska,
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Division of Governmental Coordination (Anchorage Superior 
Court No. 3AN-00-3737 Civ. (Judge Tan); our file no. 
223-01-0146; state's attorneys: Lisa Weissler, representing DGC 
and Jim Cantor, representing DOT, ALA: appellant's attorney; 
Trustees for Alaska). ACE appealed the state's coastal program 
consistency determination for the Corps of Engineers' ten-year 
wetland fill permit to be issued to the Anchorage International 
Airport. The record is due December 25, 2000.

Back to top of page

19. Fallis, Walker v. ADF&.G (1JU-00-551 Civ. (Judge Weeks); our 
file no. 223-00-0341; state's attorney: Shannon O'Fallon; 
plaintiffs' attorney: Robert Reges). Plaintiffs filed suit for 
injunctive relief and damages after ADF&.G found the expansion 
of their trailer park project inconsistent with the ACMP.
Plaintiffs needed a stream crossing permit to cross an anadromous 
stream, which is what triggered ACMP review. The catalogued 
stream is alleged to be an artificially dug drainage ditch that over 
time has attracted rearing juvenile coho salmon. Plaintiffs 
challenged ADF&G's authority to regulate an artificial stream, 
and on partial summary judgment, Judge Weeks agreed, though 
he found there were material facts as to whether this stream was 
artificial or natural. The Judge also found there were open 
questions regarding how the stream had been catalogued and how 
it was mapped. The outstanding claims are inverse 
condemnation, trespass, and interference with prospective 
business relations. The claimed damages are approximately 
$850,000 in lost profits. The case is set for trial in September 
2001, but the parties are working toward a mutually agreeable 
resolution of the case.

Back to top of page

20. AHTNA, Inc.. et al. v. State, (Alaska Superior Court No.
3PA-00-916 Civ. (Judge Beverly Cutler) our file no. 221-01-0195,
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state's attorneys, Kevin Saxby and Lance Nelson; AHTNA, et al., 
attorneys, Patrick Anderson and James Brennan). AHTNA, et al., 
are suing to invalidate regulations which authorize the hunting of 
the Copper River Bison Herd, under the theory that the 
regulations cause trespass on Native Corp. lands in the area. The 
court denied preliminary injunctive relief; and a motion to dismiss 
filed by the state is now pending.

Back to top of page

21. Kenneth H.. Manning v. State (Alaska Superior Court No.
3AN-00-8814 Civ. (Judge Sen Tan); our file nos. 221-01-0056 
and 221-01-0235; state's attorney, Kevin Saxby; Ken Manning, 
pro se). Suit challenging Tier II hunting permit application 
scoring process and seeking to halt Nelchina Caribou Herd hunt 
until re-scoring is complete. Arguments are that the scoring 
decisions unconstitutionally take place of residence into account. 
The superior court denied preliminary injunctive relief, and the 
plaintiff immediately appealed to the state supreme court. After 
the appeal was dismissed because no final judgment had yet been 
entered by the trial court, litigation has again focused at the 
superior court level. A trial setting conference was held on 
December 7.

Back to top of page

22. Alaska Wildlife Alliance, et al. v. Alaska Board of Game, et al. 
(Alaska Superior Court No. 3AN-00-12369 Civ.; (Judge Peter 
Michalski); state's attorneys: Kevin Saxby and Sabrina 
Fernandez; plaintiffs' attorney: Tom Meacham). Alaska Wildlife 
Alliance, et al. have sued seeking declaratory relief and orders 
requiring that the Board of Game be disbanded, that its powers 
be vested in the commissioner of the Department of Fish and 
Game, and that the Board then be reconstituted to include
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nonconsumptive use advocates. They claim that the Board 
historically and currently represents only hunting, trapping and 
guiding interests and so does not represent the views of a majority 
of Alaskans, thus violating the Board's enabling act and several 
state constitutional provisions. The state's answer is due in 
approximately a month.

Back to top of page

23. Fish and Wildlife Enforcement Actions

Several attorneys in our section pursue various actions against 
those persons and companies that commit serious violations of 
the state's fish and game laws. These attorneys work closely with 
the Division of Fish and Wildlife Protection and the Department 
of Fish and Game. Some of their cases involve seizure of vessels 
and equipment and subsequent forfeiture actions. Other cases 
involve claims for damages for the value of illegally taken fish, or 
damages for injury or loss to the fishery resources of the state. In 
addition, as time allows, these attorneys provide briefing, 
consultation, and other back-up assistance to the District 
Attorney's Offices around the state in criminal cases involving 
violations of state fish and game laws. Monetary recoveries in 
these cases amount to several million dollars over the last few 
years, with part of that money going to the Fish and Game Fund 
and the remainder to the state's general fund.

Back to top of page

ADMINISTRATIVE PROCEEDINGS

1. In Re: Native Allotment Application of Donna Huff (BLM Serial
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No. AA-8185 (Hearing Officer: Elizabeth Carew); state's 
attorney: Laura C. Bottger; applicant's attorney: Alaska Legal 
Services Corp.). On September 26-27, 1996, an Aguilar hearing 
was conducted in Anchorage before the BLM hearing officer to 
determine whether Donna Huffs use of a 110 acre parcel of land 
situated in Kachemak Bay State Park satisfied the requirements 
of the Native Allotment Act. The state selected the land claimed 
in the application on June 13, 1962. At the hearing, Donna Huff 
testified on her own behalf while the state presented six witnesses 
to contest Ms. Huffs claim of qualifying use and occupancy.
Each of the state's witnesses had either fished off the shore of the 
claimed parcel or otherwise occupied adjacent homestead 
property at the critical time. Briefing has been completed.

Back to top of page

2. In re: Native Allotment Application of Alfred Bayou (BLM Serial 
No. A-023839 (Hearing Officer: Elizabeth Carew); state's 
attorney: John Baker; applicant's attorney: Bart Garber). The 
applicant claims a 160-acre Native allotment located on 
Kachemak Bay outside of Seldovia. The heirs of the applicant 
claim use and occupancy of this parcel dating from 1943. At a 
hearing held in Seldovia on September 17, 1996, the state put on 
evidence that the applicant only made sporadic, intermittent and 
non-exclusive use of the parcel, not satisfying the standards of the 
Native Allotment Act. Post-hearing briefs have been filed and the 
parties are awaiting a decision from the hearing officer.

Back to top of page

3. FPA Enforcement Actions
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Kevin Saxby represents DNR in various administrative actions 
involving violations of Alaska's Forest Practices Act. The cases 
often involve assessing liability for illegal harvest within riparian 
buffer zones, illegal bridge or stream crossings, anadromous 
waterbody classifications, and similar issues.

Back to top of page
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Involving the Public____________________________

Meat and suggestions from subsistence usen help us improve and 
administer the Federal Subsistence Management Program. You 
can participate by submitting proposals to chunge the regulations, 
testifying at public meetings, and providing w ild life  or fishery 

hnrvest information.

Cooperative agreements between (be Federal government and several 

Native organizations and the Alaska Department o f Fish &  Game 
help to manage some subsistence activities more effectively. These 
organizations work in an advisory capacity and provide technical 
information and biological data to help address subsistence issues. In 

this way, traditional and local knowledge is 

weighted in subsistence management 

decisions.

A  Regional Advisory System_____________________

Alaska is  divided into ten subsistence resource regions. Each 
region is  represented by a Regional Advisory Council. These 
ten Regional Councils offer important opportunities for Alaskans 
to contribute to lire management o f  subsistence resources. T lie  
Regional Councils develop and review proposals to change Federal 
subsistence regulations, and provide valuable local information to 
the Fcdriat Subsistence Board and Federal Subsistence Management 

Program. Each Regional Council meets at least twice a year, and 
subsistence users can comment and o ffer input on subsistence 
issues at these meetings.

Schedules, minutes, regulations, and other information can be found 
on the internet at http://www.r7.fws.gOv/:mn/homc.hlml, or by 

contacting the Office o f Subsistence Management.

The Secretaries o f  the Interior and Agriculture appoint Regional 
Council members. To quxlify, members must reside in the area 
they wish to represent and h ive knowledge o f  regional subsistence 
usea and nctdj. I f  you are interested in applying for memberahip, 
please contact the Regional Coordinalot for your region, or call 
(800) 478-1456.

Regional Coordinator!
The Federal Subsistence Regional Coordinators work closely with the 
Regional Advisory Councils and the Federal Subsistence Board. Each 
Regional Coordinator is  responsible for one or two regions. They serve as 
contacts for the Regional Councils, Federal agency stafTs and the public. 
Contact the Regional Coordinators for more information on the activities 

o f  each Regional Council.

Southeast, Region I

Fred Clark, Juneau

(800) 586-7895 or (907) 586-7895

Fas: (907) 586-7860

E-mail: Fred_Clark@rr.gov.us

Western Interior, Region 6 

Vince Mathews, Fairhanka 

(800) 267-3997 or (907) <56-0277 

Fra: (907)656-0208 
E-mail: vinee_mathew.r@lws.giiv

Federal 
Subsistence 

Management 
In Alaska

F o r  m o r e  In f o r m a t io n  a b o u t  t h e  
F e d e r a l S u b s is t e n c e  M a n a g e m e n t  P r o g r a m :

Ctulr, Federal Subiistenoe Board 
U S . Fish *  Wildlife Service 

Ofliee of Subjirtenoe Management 
3601 C  Street, Suite 1030 • Arxharage, AK 99503 
Voice: Toll-free (800) 478-1456 or (907) 786-3888 

Fax: (907)786-3898 
E-mail: bill_knruer@fos.gov 

Internet Site: ht!p://»rww.r7.fivi.g«v/«imAo»ic.html

mtarmuitH »«»m may coll rim Fnfmt Htfqr 5rr\i<a 
loJJ/rt* tm (8GOJ 871 H it  tv rtoth <t«j ajrwij m fntgram

AlMCtwfcmDa* fit L3MI

South control. Region 2 and 

Seward Pcnlnsala, Region 7

Ann Wilkinson

(800) 478-1456 or (907) 786-3888

Far: (907)786-3898

Entail: aim_wilkom>r>fiifwj.gov

Kodiak/Ale uOanr, Region 3 

and Bristol ii» j.  Region 4 
CtilTEdcnshiw, Anchorage 

(800) 478-1456 or (907) 786-3888 

Far: (907) 786-3898 
E n u il: clilT_edemhiw@fwr.gov

Eaitem  Interior, Region 9 

Donald Mike

(800) 478-1456 or (907) 786-3888

Far: (907)786-3898
E-mail: donald_mikc@fo r gov

NVrtkweal Arctic, Region 8 and 

North Slope, Region 10 

Bath Armcliong, Kolnebuc 

(800) 492-8848 or (907) 442-3799 

Far: (907)442-3124 

Em ail: bartiara_nrrmtrong@fwK.gov

Yukon-Kurkokw tm  De lta , R eg ion 5
Alex Nick, Bethel 

(800) 621-5804 or (907) 543-3151; Fa* (907) 543-4113 

Email: iUrr_nick@fwi.gov

M any ru ra l Alaskans live o f f  the land, re ly ing  on  
fish , w ildlife, and other w ild  resources. A laska  
Natives h a w  used these resources f o r  food, shelter, 
clothing, transportation, handicrafts, and trade f o r  
thousands o f  years. O ther residents liv in g  in  A laska  
depend on loca l harvests as reliable and economic 
fo o d  sources.
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Since Statehood, Alaska'; growing population has placed 
new and conflicting demands on natural resources. Most 
dramatically, the discovery o fo il at Frudhoe Bay prodded 
momentum fo r  art effort to resolve Ore aboriginal land claims o f  
Alaska Hatlve people. A central focus o f  this movement was the 
protection o f  the hunting andfishing lifestyle, which came to be 
hr own as "subsistence".

A N ILC A : The Alaska National Interest Lands 
Conservation Act

In  deliberations lending to the Alaska Native C laim s Settlement 

Act o f l  971, the U .S. Congress acknowledged the importance o f 
subsistence hunting and fishing to Alaska Natives, hut provided 
no specific protection. Bythelate 1970’s, more direct action was 

needed to protect subsistence activities in Alaska.

The Alaska National Interest Lands Conservation Act o f 1980 
requires that subsistence users have a p rio rity  over other 
users to take fish and w ildlife on Federal public lands where 
a recognized consistent and traditional pattern o f  use exists. 
When it is necessaiy to restrict the taking o f fish and w ildlife 

on these lands, subsistence uses arc given preference over other 
consumptive uses.

The State o f Alaska managed statewide subsistence harvests until 
late 1989, when the Alaska Supreme Court ruled that the rural 
reiidency preference required by A N rLC A  violated the Alaska 
Constitution. Despite repeated efforts, the State has been unable 

to bring its regulatory framework back into compliance with 
A N ILC A  through a change in the constitution.

The Federal Subsistence 
Management Program

The Federal government has marumaged 
subsidence trapping, hunting, and limited fishing 
on Federal public lands since July 1, 1990. As 
directed by the 9th Circuit Court in the Katie John 
case, and to meet the requirements o f  the rural 

subsistence priority in T it le  V I I I  o f  the Alaska National Interest 
Lands Conservation Act (or A N IL C A ), the Federal subsistence 
management program expanded on October I ,  1999, to include 

subsistence fisheries on Alaskan rivers and lakes within and adjacent 

to Federal public lands.

The Federal Subsistence Management Program involves five Federal 
agencies. These are the U .S . Fish and W ild life  Service c i  the lead 
agency, the National Fatk Service, the Ilureau o f Land Management, 
the Bureau o f  Indian A ffa irs, and tlsc U SD A  Forest Service. A 
Federal Subsistence Board oversees the program. The A laska 
directors o f  the five  agencies, along with a representative o f the 
Secretary o f  the Interior who serves us the Chair, make up the Board. 
Subsistence Regional Advisory Councils and State representatives 
play an active role in Board deliberations.

Residents o f  rural areas may harvest fish and w ildlife under Federal 
subsistence regulations i f  a recognized customary and traditional 
use o f  that species exists in the area o f  consideration. A ll o f Alaska 

is  considered rural, except:

<• Adak;
4  Anchorage (M unicipality o f  Anchorage);

❖ Fairbanks North Star Borough;
O Juneau area (Juneau, West Juneau, and Douglas);

Q Ketchikan area (Ketchikan C ity, Clover Pass, North Tongass 
Highway, Ketchikan East, Mountain Pass, Herring Cove,

Saxman East, and parts o f Pcnnock Island);

<• Valdez; and,
❖ Waailla area (Palmer, W asilla, Sutton, Dig Lake, Houston, and 

Bodenbutg Butte).

Federal Subsistence 
Regulations

f c :  The Federal Subsistence Management
Program publishes two Subsistence 

ffljf* ’ Management Regulations for Federal Public 

•JjC' Lands in Alaska booklets annually.

These regulations cover the subsistence 

harvest* o f w ildlife, fisheries, and shellfish on Federal public 

landc. The booklets contain important information on seasons, 
harvest lim its, methods and meant, and customary and traditional 

use determination]. The W ild life busting and trapping booklets 
are available in July, and (be Fisheries booklets are available 

in March o f  each year.

Opportunities also exist to lake fir li and wildlife under State o f 
Alaska hunling and fishing regulations. Often a State season 
is  open for the same species and m the same area as a Federal 
subsistence hunt or fishery. The Slate continues to manage 
subsistence on State anJ privately owned lands and Native 

corporation lands.

The Federal regulations do not address the management o f  
endangered species, migratory b irds, or marine m ammals. 
For information on endangered species, migratory birds, or 

marine mammals, cor.Uct the Migratory B ird  Management 
Office (waterfov.I and other migratory birds), 907-78(5-3423, 
the Marine M jm m als Management Office (sea o,tcr, polar bear, 
and w alm i), 907-271-2394 or 800-362-5148, and the National 
Marine Fisheries Service, (seals, sea lion, whales, dolphins, and 

porpoise), 907-586-7221.
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INTERIM MEMORANDUM OF AGREEMENT

for

Coordinated Fisheries and Wildlife Management for Subsistence Uses on 

Federal Public Lands in Alaska

between

U.S. Fish and Wildlife Service, U.S.D.A. Forest Service, National Park Service, Bureau 

of Land Management, Bureau of Indian Affairs, and the Federal Subsistence Board

and

Alaska Department of Fish and Game, Alaska Board of Fisheries, 

and Alaska Board of Game

I. PREAMBLE

This Interim Memorandum of Agreement ( M O A )  between the U.S. Fish and Wildlife 

Service, National Park Service, Bureau of Land Management, Bureau of Indian Affairs, 

and the U.S.D.A. Forest Service (collectively, Federal agencies), and the Federal 

Subsistence Board (Federal Board), and the Alaska Department of Fish and Game 

(ADF&G), the Alaska Board of Fisheries, and the Alaska Board of G a m e  (collectively,

State Boards), establishes guidelines to coordinate in managing subsistence uses of fish 

and wildlife resources on Federal public lands in Alaska.

W H E R E A S ,  the State of Alaska, under its laws and regulations, is responsible for the 

management, protection, maintenance, enhancement, rehabilitation, and extension of the fish and 

wildlife resources of the State on the sustained yield principle, subject to preferences among 

beneficial uses, such as providing a priority for subsistence harvest and use of fish and wildlife 

(where such uses are customary and traditional), and implements its program through the State 

Boards and the A D F & G ,  providing for public participation through Advisory Committees 

authorized in the State’s laws and regulations (Alaska Statutes Title 16; Alaska Administrative 

Code Title 5) and through the Administrative Procedures Act;

W H E R E A S ,  the Federal Government, by authority of the Alaska National Interest Lands 

Conservation Act (ANILCA) and other laws of Congress, regulations, and policies, is 

responsible for protecting and providing the opportunity for rural residents of Alaska to 

engage in a subsistence way of life on Federal public lands in Alaska, consistent with the 

conservation of healthy populations of fish and wildlife, as those lands are defined in
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A N I L C A  section 102 and Federal regulation (36 C F R  Part 242 and 50 C F R  Part 100 pgs 

1276-1313, dated January 8, 1999) and implements its program through the Federal Board, 

providing for public participation through Regional Advisory Councils authorized by Section 

805 of Title VIII of A N T L C A  and Federal regulations (above); and,

W H E R E A S ,  ANILCA, Title VIII, authorizes the Federal Government to enter into 

cooperative agreements in order to accomplish the purposes and policies of Title VIII, and 

the State of Alaska and the Federal Government believe it is in the best interests of the fish 

and wildlife resources and the public to enter into this Memorandum of Agreement;

T H E R E F O R E ,  the signatories endorse coordination of State and Federal regulatory 

processes and the collection and exchange of data and information relative to fish and 

wildlife populations and their use necessary for subsistence management on public lands.

This M O A  forms the basis for such cooperation and coordination among the parties witi 

regard to subsistence management of fish and wildlife resources.

II. PURPOSES:

The purpose of this M O A  is to provide a foundation and direction for coordinated 

interagency subsistence fisheries and wildlife management, consistent with State and 

Federal statutes, that will protect and promote the sustained health of fish and wildlife 

populations, ensure conservation and stability in fisheries and wildlife management, and 

include meaningful public involvement. The signatories hereby enter this M O A  to 

establish guidelines for subsequent agreements and protocols to implement coordinated 

management of fish and wildlife resources and their subsistence uses on Federal public 

lands in Alaska.

III. GUIDING PRINCIPLES:

1) Ensure conservation of fish and wildlife resources while providing for continued 

subsistence uses through coordinated interagency subsistence management and regulatoiy 

programs that promote coordination and cooperation between State and Federal agencies, 

regulatory bodies, Regional Advisory Councils and Advisory Committees, local 

organizations, tribes and other government entities;

2) Use the best available scientific information and local traditional knowledge, for 

decisions regarding subsistence fisheries and wildlife management;

3) Avoid duplication in research, monitoring, and management;

4) Involve subsistence and other users in the fisheries and wildlife management planning 

process;

2
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5) Ensure the exchange o f  fisheries and wildlife inform ation between the signatories, 
subsistence users, A laska N ative groups including A laska N ative tribes, non-profit 
regional organizations and governm ents, Regional A dvisory Councils and A dvisory 
Com m ittees on fish and w ildlife management, and other pertinent A laska organizations, 
local organizations and governm ent, and,

6) Prom ote stability in fish and wildlife managem ent and m inim ize unnecessary 
disruption to subsistence and other beneficial uses o f  fish and wildlife resources.

IV. THE SIGNATORIES MUTUALLY AGREE:

’,  fo  cooperate and coordinate their respective research, m onitoring, regulatory, and 
m anagem ent actions to ensure the conservation o f  fish and wildlife populations in accordance 
w ith scientific and cultural principles.

2) That State historical and current harvest and population data and inform ation and cultural 
inform ation are critical com ponents o f  successful im plem entation o f  Federal responsibilities 
under A N ILCA  Title VIII. To the extent possible, Federal research program s should 
supplem ent and com plem ent the State, regional, and local programs.

3) To provide a priority for subsistence uses o f  fish and wildlife resources as set forth in 
the relevant State or Federal law, and to allow for other beneficial uses o f  fish and 
w ildlife resources when harvestable surpluses are sufficient, consistent w ith ANILCA,
Title Vin, Section 815(3) and AS 16.05.258.

4) That cooperative funding agreements im plem enting the provisions o f  this agreement 
may be negotiated when necessary and as authorized by Title VIII, Section 809 o f  
ANILCA. Funding agreements for cooperative research and m onitoring studies o f  
subsistence resources w ith organizations representing local subsistence users will be an 
im portant com ponent o f  inform ation gathering and m anagem ent program s.

5) That the state and federal standards for conservation o f  fish aud • vildlife populations 
are generally compatible.

6) That the Federal agencies and ADF& G  will establish protocols that w ill address data 
collection and inform ation management, data analysis and review, in-season fisheries and 
w ildlife m anagem ent, and other key issues jo in tly  agreed upon.

7) To cooperate through interagency Federal-State technical com m ittees that m ay include 
Regional A dvisory Council representatives, among others, as necessary to im plem ent the 
protocols in the identification o f  data and inform ation im portant for the Federal agencies 
to fulfill their responsibilities under Title VIII o f  ANILCA.

3
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8) To provide an opportunity, through interagency Federal-State technical com m ittees, for 
appropriate scientific staff, along with Regional Advisory Council representatives, 
subsistence users and other m em bers o f  the public, to discuss and review data analyses 
associated w ith proposal analyses and resource and harvest assessment and m onitoring.

9) To designate liaisons for policy com munications and, as appropriate, to designate local 
agency representatives for efficient day-to-day com munication, field operations, and data 
retrieval between State and Federal programs.

10) To provide adequate opportunity for the Federal agencies, Regional A dvisory 
Councils and A DF& G  to review  data analyses associated with proposed subsistence 
special actions and subsistence em ergency orders. W here conservation o f  the resource is 
o f  im m ediate concern, the review shall not delay tim ely management action.

11) To cooperatively review existing State m anagem ent plans providing an opportunity 
for Regional A dvisory Councils, A dvisory Comm ittees and other publics to participate.
To use State m anagem ent plans as the initial basis for any management actions so long as 
they provide for subsistence priorities under state and federal law. Procedures for 
m anagem ent plan revisions w ill be developed by the respective Federal and State Boards 
in a protocol.

12) To use the S tate’s harvest reporting and assessm ent systems supplem ented by 
inform ation from other sources to m onitor subsistence uses o f  fish and w ildlife resources 
on public lands. In some cases, Federal subsistence seasons and harvest lim its necessitate 
separate Federal subsistence perm its and harvest reports.

13) Local residents w ill have m eaningful involvement in subsistence w ildlife and fisheries 
m anagem ent processes.

V. SCOPE FOR INDIVIDUAL PROTOCOLS:

The signatories agree to im plem ent this agreement through a set o f  protocols. Individual 
protocols provide a foundation for cooperation and coordination between the signatories, 
as appropriate, for managem ent and regulation o f  subsistence fish and w ildlife uses.

1) Individual protocols will be developed between the Federal agencies and A D F& G  and 
between the Federal Board and State Boards, as appropriate, including, but not lim ited to 
the following areas: in-season m anagem ent, data collection, including traditional 
ecological knowledge, and inform ation management, regulatory processes, identification 
o f  subsistence use amounts, and fisheries and wildlife managem ent planning. D ata and 
inform ation include those used for resource assessm ent and m onitoring, including 
population status and trends; inform ation on harvestable surpluses and escapem ent or 
population objectives; subsistence harvest and use data and information; and 
socioeconom ic inform ation about subsistence users.

4
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2) The Federal and State Boards, in consultation w ith their respective advisory bodies 
(Regional A dvisory Councils and A dvisory Comm ittees), will establish protocols that will 
address regulatory process coordination (including review o f  subsistence proposals and 
em ergency or special action requests); quantification o f  amounts necessary for subsistence 
uses; review  o f  fisheries and wildlife m anagem ent plans (including biologically-based 
harvestable surpluses, escapement or population objectives, and harvest plans); custom ary 
trade determ inations, and other key coordination issues jo in tly  agreed upon. The protocol 
w ill identify opportunities and specify roles for agency liaise is to participate in board 
m eetings, w ork sessions, and reviews o f  proposal analyses.

3) The A D F& G  and Federal agencies will establish protocols for collecting and 
exchanging data and inform ation for managing fish and wildlife resources for subsistence 
uses. These protocols will detail the agency roles and processes used in the collection, 
distribution, storage, and use o f  data and inform ation, and review o f data analyses. The 
intent is to establish a coordinated data and inform ation management program  that 
addresses the m ost im portant subsistence inform ation needs. Data collection protocols 
shall be designed to m axim ize comparability, consistency, and reliability across resources, 
areas/com m unities, and time, and to ensure timely access by managers to fish and w ildlife 
resource and subsistence use data. Data analysis protocols shall be designed to include 
appropriate scientific s ta ff as members o f  a jo in t Federal-State technical com m ittee, along 
with public m em bers, to discuss and review data analyses.

4) The Federal and State Boards m ay appoint jo in t technical committees or w orkgroups as 
necessary to im plem ent the provisions o f  the pertinent protocols.

5) The ADF& G and Federal agencies may aopoint jo in t technical com mittees or 
w orkgroups as necessary to im plem ent the pi -visions o f  the pertinent protocols.

6) Individual protocols shall at a minimum:

a. B e developed by an interagency committee. The committee shall involve, as 
appropriate, Regional Advisory Council representatives and other state/federal 
regional or technical experts.

b. Identify the subject or topic o f  the protocol.
c. Identify the parties to the protocol.
d. Identify the process to be used for im plem enting the protocol.
e. Provide for appropriate involvement o f  Regional Advisory Councils, A laska 

N ative groups, including Tribes, and other A laska entities when im plem enting 
protocols.

f. Specify technical com m ittee or workgroup memberships.
g. Identify funding obligations o f  the parties.
h. Provide justification for the process.
i. D efine the m echanism  to be used for review  and evaluation.
j .  D evelop a timeline to complete tasks.
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7) Protocols w ill require concurrence by the signatories o f  this M O A  prior to 
im plem entation.

VI. GENERAL PROVISIONS:

1) Each party  w ill be responsible for its own acts and omissions, including those o f  its 
officers, agents and employees, and each party w ill indemnify, defend and hold harm less 
the others, to the m aximum extent allowed by law, from any claim o f  or liability for error, 
om ission or negligent act o f  any kind, including attorney fees, for dam ages to property or 
injury to a person occasioned by each party ’s ow n acts or omissions in connection with 
the term s o f  this MOA.

2) No m em ber of, or Delegate to, Congress shall be adm itted to any share or part o f  this 
docum ent, or to any benefit that m ay arise therefrom.

3) This M O A  is com plem entary to and is not intended to replace, except as specifically 
regards Federal responsibility for subsistence uses o f  fish and w ildlife on public lands, 
the M aster M em oranda o f  U nderstanding between the individual Federal parties and the 
ADF& G. Supplem ental protocols to this docum ent m ay be developed to prom ote further 
interaction and coordination among the parties.

4) N othing herein is intended to conflict w ith Federal, State, or local laws o r regulations.

5) Policy and position statements relating specifically to this M OA m ay be m ade only by 
mutual consent o f  the parties.

6) N othing in this M OA is intended to enlarge or dim inish each party ’s existing 
responsibilities and authorities, i f  any, for m anagem ent o f  fish and w ildlife resources, or 
the public lands.

7) U pon signing this M OA, the parties shall each designate an individual and an alternate 
to serve as the principal contact or liaison for im plem entation o f  this A greem ent and 
individual protocols.

8) This M O A  becom es effective upon signing by  all signatories and w ill rem ain in force 
until such tim e as the Secretary o f  the Interior determ ines that the State o f  A laska has 
im plem ented a subsistence managem ent program  in com pliance with Title VIII o f  
A NILCA, or, signatories term inate this understanding by providing 60 days written 
notice.

9) The signatories will meet annually, or m ore frequently if  necessary, to review 
coordinated program s established under this M O A  and to consider m odifications that 
would further im prove interagency w orking relationships. M odifications w ithin the

6
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scope o f  this understanding shall be m ade by mutual consent o f  the signatories, in 
w riting, signed and dated by all parties.

10) N othing in this docum ent shall be construed as obligating the signatories to expend 
funds o r involving the United States or the State o f  A laska in any contract or other 
obligations for the future paym ent o f  money, except as m ay be negotiated in future 
cooperative funding agreements.

11) This M O A  establishes guidelines and mutual managem ent goals by which the 
signatories shall coordinate, but does not create legally enforceable obligations or rights.

12) This instrum ent is neither a fiscal nor a funds obligation docum ent. A ny endeavor 
involving reim bursement, contribution o f  funds, or transfer o f  anything o f  value between 
the parties to this instrum ent w ill be handled in accordance w ith applicable laws, 
regulations, and procedures.

13) This instrum ent in no way restricts the signatories from participating in similar 
activities w ith other public or private agencies, organizations, and individuals.
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IN WITNESS WHEREOF, the parties hereto have executed this Interim MOA as of the 
last date written below.

Frank Rue 
Commissioner
Alaska Department of Fish and Game 

Date:

Dan Coffey 
Chair
Alaska Board of Fisheries

Date: LJ j j c h )

Lori Quakenbush /  r _  
Chair
Alaska Board of Game 

Date:

Dave Allen f f -
Regional Director
U.S. Fish and Wildlife Service

Date:_____________ ______

Jim Caplan 
Regiona1 Forester **
U.S.D.A. Forest Service

Date: 4. / { if * .b e

Judy Gottlieb
Associate Regional Director vCA' 
National Park Service -

Date:

Fran Cherry
State DirectoF'/t'-?__
Bureau of Lana Management

Date « iL

Niles Cesar ^  
Area Director 
Bureau of Indian Affairs

Date:

Mitch Demientieff 
Chair r
Federal Subsistence Board

Date: S  "
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REVIEW  DRAFT 1/31/01

YUKON RIVER DRAINAGE 
SUBSISTENCE SALMON FISHERY 

MANAGEMENT PROTOCOL

O bjective:

The objective o f  this protocol is to provide a framework for coordinated subsistence fisheries 
management between the A laska Departm ent o f  Fish and Game and the Federal subsistence 
management program s in the Yukon River Drainage. The Yukon R iver D rainage includes State 
waters and waters subject to ANILCA Title VIII (hereinafter referred to as “applicable Federal 
waters”).

The goals o f  coordinated State and Federal program s are:

• To manage all fisheries for healthy fish populations, sustained yield, and established 
escapement goals, while providing a priority for subsistence uses in all waters.

• To provide for commercial, recreational, and personal use harvests when the harvestable 
surplus is sufficient.

• To m axim ize cooperation between State and Federal agencies and m inim ize disruptions to 
resource users and existing agency programs.

O verview :

• This protocol provides State and Federal managers o f  the Yukon R iver drainage salmon 
fisheries with coordinated decision making processes, a flexible fram ework for in-season 
m anagement, and a method to evaluate results. Pre-season planning, in-season decision­
making, and post-season evaluation are important com ponents o f  an effective coordinated in- 
season m anagem ent program.

• State m anagers are responsible for in-season m anagem ent o f  State subsistence, commercial, 
recreational, and personal use fisheries in a 'l waters. Federal managers are responsible for in- 
season m anagem ent o f  subsistence fishing by qualified rural residents in applicable Federal 
waters; this responsibility includes the authority to restrict all uses in applicable Federal 
waters i f  necessaiy to conserve fish stocks or to provide for subsistence uses in applicable 
Federal waters, when salmon returns are inadequate to provide for other uses.

• Coordinated in-season managem ent program s will m inim ize disruptions to fisheries as well 
as minim ize duplication o f  effort by State and Federal managers.

•  State and Federal run assessm ent programs will be coordinated to the m aximum extent 
possible.



• State and Federal m anagers w ill work cooperatively to assess stock status during the season 
and im plem ent appropriate harvest management strategies.

• The approach is responsive to the interests o f  the public and users by providing for input in 
the decision-m aking process.

Justification for Protocol:

With the implem entation o f  a Federal subsistence fisheries m anagem ent program , Federal and 
State in-season managem ent actions, i f  not coordinated with each other, have the potential to 
cause unnecessary disruptions to established fisheries, confusion am ong fishers, and unintended 
m isunderstandings between Federal and State managers.

This agreement establishes a mutual basis for managing Yukon River salm on fisheries and 
specifies the roles and responsibilities o f  State and Federal in-season fishery m anagers in 
carrying out their respective duties and responsibilities. The agreem ent describes the 
com munication, coordination, and inform ation sharing procedures considered advisable to 
establish a com mon basis for m aking decisions and for sharing inform ation between managers, 
and between m anagers and users. This guidance is critical when fishery m anagers are fully 
engaged in the day-to-day managem ent o f  fisheries.

Yukon R iver drainage salmon fisheries require intensive in-season m anagem ent because o f  
varying run sizes and timing, the com plexity and interaction o f  the fisheries harvesting the fish, 
and the inability to accurately forecast abundance pre-season. Additionally, in som e fisheries 
there is a very short time period when salmon are available to harvest. Effective m anagem ent 
requires a decision making process that can quickly adjust to changes in fisn abundance and run 
timing w hile delivering sufficient stocks to spawning areas and users throughout the drainage. 
Such m anagem ent requires in-season im plementation o f  flexible m anagem ent plans by local area 
biologists charged with regulatory authority to ensure sustained yields to the extent possible.

Local State area managers m ust be able to implement Board o f  Fisheries approved m anagem ent 
plans and regulations, with openings and closures as required to m eet conservation and allocation 
objectives. Similarly. Federal m anagers may take regulatory action in-season in applicable 
Federal w aters to meet Federal conservation and subsistence use objectives. These decisions, 
often made within very short time frames, are based on available inform ation being assembled 
and evaluated during the progression o f  the fisheries.

When the m agnitude o f  the run is less than anticipated, m anagers reduce fishing tim es and in 
some circum stances close com m ercial, recreational, and personal use fisheries to provide for 
predetermined escapement needs and for subsistence uses. Restrictions or closures o f  
subsistence fisheries are taken only after other measures have failed to im prove escapem ents to 
desired levels. W hen runs are strong and it is anticipated that escapem ent and subsistence needs 
will be met, State managers may liberalize harvest to utilize surpluses am ong commercial, 
personal use, and recreational fishers within the guidelines and regulations established by the 
Board o f  Fisheries. Local users’ input into the decision m aking process is key to responsive and 
effective decisions.
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Coordinated Fishery Management:

The intent o f  this protocol is to form alize the w orking relationships betw een State and Federal 
managers and foster cooperation w ith Regional A dvisory Councils and fisheries interest groups. 
Under a coordinated m anagem ent system, in-season subsistence fishery m anagem ent will remain 
prim arily a State function, except w here required on applicable Federal waters. Coordinated run 
assessm ent program s, rather than duplicative and separate program s, will im prove the 
information base used by both State and Federal in-season managers. Coordination between 
State and Federal managers and com m unication w ith the public will help m inim ize disruption to 
established fisheries and make it easier for the public to understand and com ply w ith State and 
Federal regulations. Involvem ent o f  local subsistence, com m ercial, personal use, and recreational 
users are an integral part o f  Yukon River salmon management.

Subsistence salm on m anagem ent on the Yukon R iver consists o f  three phases: 1) pre-season 
planning based on pre-season run outlooks and regulations; 2) in-season m anagem ent decisions 
based on in-season stock and harvest assessm ents; and 3) post-season evaluation o f  the fisheries 
and spawning escapements.

The following sections describe the roles o f  State, Federal, and public participants in pre-season 
planning, in-season m anagem ent, and post-season review processes. The chart on page 7 
illustrates the fishery m anagem ent process.

Pre-season planning

Pre-season planning is one o f  the most critical steps for successful coordination o f  State and 
Federal fishery m anagem ent program s. It is im portant that State and Federal m anagers reach a 
mutual understanding prior to the fishing season on the outlook for the com ing season and on the 
management strategies to be em ployed. M anagers need to be on com m on ground entering into 
the fishing season because once the fishery is underw ay they will be fully engaged in day to day 
m anagem ent activities.

The State m anagem ent s ta ff w ill work closely and cooperatively w ith the Federal m anager in 
preparation o f  the State’s pre-season m anagem ent plans in an attem pt to resolve, during plan 
development, any concerns that federal m anagers m ay identify w ith the S tate’s outlooks for 
salmon returns and proposed m anagem ent strategies. It is im portant that the Federal m anager is 
kept appraised o f  current developm ents in the State’s pre-season m anagem ent planning process 
so that there is a good understanding o f  how pre-season managem ent strategies are derived. The 
Federal m anager will review these pre-season plans w ith affected Regional A dvisory Councils to 
identify any potential conservation concerns and issues that may arise associated with meeting 
subsistence uses o f  qualified Federal users on applicable Federal waters. The Federal m anager 
will formally concur with the final pre-season managem ent plans or provide com m ents back to 
the State on any issues that rem ain a concern to the Federal m anager regarding providing for the 
subsistence uses o f  qualified Federal users on applicable Federal waters. The Federal com ments 
should include a detailed explanation, including supporting data, for the basis o f  any concerns 
with the State outlook or m anagem ent strategies, and allow the State m anager tim e to prepare a 
response prior to m eeting w ith Federal s ta ff to discuss those concerns. This cooperative approach 
will help expedite the review  process o f  the final pre-season m anagem ent plans.

3



Federal m anagers will participate in pre-season State s ta ff m eetings and in m eetings with the 
Yukon R iver Drainage Fisheries Association (YRDFA) and representatives o f  the three Yukon 
River drainage Regional A dvisory Councils (the Y ukon R iver Coordinating Fisheries Committee 
(YRCFC)) to discuss pre-season managem ent plans.

In-season management

Information from in-season stock and harvest assessm ents provides the basis for in-season 
managem ent decisions to open, close, or m odify fishing seasons/periods or areas. The State 
conducts num erous assessm ent projects to m onitor stock status and harvest. Additionally, a 
num ber o f  harvest and stock assessm ent projects are conducted cooperatively, by State and 
Federal agencies and local cooperators, and new or expanded projects are anticipated in the near 
future. Inform ation from these assessm ent projects will be shared betw een the agency managers 
and with YRCFC members and other public participants as it becom es available.

During the season, extensive involvem ent o f  fishers llirough Y RDFA provides input into the 
decision-m aking process. M anagers m ay also m eet with other organizations and com m unities on 
managem ent issues. The State w ill work with YRDFA, Federal m anagers, and other affected 
interests to solicit input. Federal managers, in consultation with YRCFC members, will 
participate in the State’s teleconferences and attend in-season m eetings to provide their 
perspectives on relevant issues.

State m anagers are responsible for the management o f  State subsistence, com m ercial, personal 
use, and recreational fisheries in all waters. State managers will consult w ith Federal m anagers 
when considering in-season subsistence regulatory actions (Em ergency O rders) and w hen taking 
regulatory action in other fisheries that could have a significant negative im pact on subsistence 
fisheries. Federal managers will seek the advice o f  YRCFC members if  tim e permits. Tim e is o f 
the essence in issuing EOs and interagency consultation shall not delay the tim ely issuance o f  
EOs. Ec >s and associated public announcem ents by State m anagers will be distributed to Federal 
m anager..

Federal m anagers are responsible for the management o f  subsistence fishing by qualified rural 
residents in applicable Federal waters. Federal managers will consult w ith State m anagers when 
considering in-season regulatory actions (Special Actions). Federal m anagers will seek the 
advice o f  YRCFC members if  tim e permits. Time is o f  the essence in issuing SAs and 
interagency consultation shall not delay the timely issuance o f  SAs. D istribution o f  SAs and 
associated public announcem ents by Federal managers will include State managers and law 
enforcem ent personnel.

In instances where State and Federal managers are in agreem ent on initiating parallel in-season 
m anagem ent actions, a jo in t news release will be prepared in order to minim ize possible 
confusion to subsistence users and the general public. W hile m anagers w ill continually strive for 
cooperative m anagem ent strategies, Federal/State consensus on in -se ^ o n  managem ent decisions 
may not alw ays be achieved. I f  differences cannot be reconciled, tue respective agencies may 
im plem ent actions in accordance with their agency’s mandates and applicable regulations for 
waters under their respective jurisdictions.


