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com peti'ors/ * Although it was suggested at last year's hearing that the legislation would 
not gram antitrust immunity to agreements between doctors and health plans that 
disadvantaged competing providers, but would protect only agreements among physicians 
on what terms they will accept from plans, it is not clear that the courts would interpret the
law in that w a y /13-*

The differences between this year's bill and last year's do nothing to reduce the 
Commission's concerns about the potential harm to consumers. Indeed, the changes 
primarily broaden rather than limit the bill's scope. The current version includes an 
expansive definition o f "health care professional" that appears designed to encompass a 
sweeping array o f individuals who provide health care products or services. This year's bill 
also makes clear that state, as well as federal, antitrust enforcement would be displaced. In 
addition, although the current bill excludes the "collective cessation o f service to patients" 
from its protections, this limitation takes virtually nothing away from the coercive power the 
bill grants to providers. The bill continues to permit physicians and others to collectively 
refuse to deal with a health plan that refuses their demands for higher fees. If  a plan failed to 
accede to those demands, and the group refused to contract, the plan could be forced from 
the m ark e t/14* or patients would be left to pay their medical bills out o f their own pockets.
^15* Thus, although providers could not collectively refuse to treat patients, their collective 
refusal to contract with a plan could impose formidable financial obstacles to patients 
seeking care.

Although styled as a labor exemption, the antitrust immunity that H.R. 1304 would confer 
has little to do with established labor law and policy. The labor exemption already applies to 
health care professionals under the same standards that apply in other sectors o f the 
economy; that is, physicians who are employees (for example, o f  hospitals) are already 
covered by the labor exemption under current law. The labor exemption, however, is limited 
to the employer-employee context, and it does not protect combinations o f  independent
business p e o p le /16* H.R. 1304 is designed to override the distinction Congress drew in the 
labor laws between employees and independent contractors, and to allow some independ 
contractors — doctors and other health care professionals operating as independent 
businesses -- to collectively exert economic pressure on health plans to gain higher fees and
other, more favorable, terms o f dealing /17* In addition, it grants the exemption without 
providing for any oversight o f the collect . > e bargaining process by the National Labor 
Relations Board.

Moreover, this extension o f the labor exemption is being offered as a way to remedy matters 
that collective bargaining was never intended to address. The stated goal o f this bill is to 
promote the quality o f patient care. The labor exemption, however, was not created to solve 
issues regarding the ultimate quality o f products or services that consumers receive. 
Collective bargaining rights are designed to raise the incomes and improve working 
conditions o f union members. The law protects the United Auto Workers' right to bargain 
for higher wages and better working conditions, but we do not rely on the UAW to bargain 
for safer cars. Congress addressed those concerns in other ways. The patient care issues 
raised by supporters o f the bill deserve serious attention, but an ill-fitting labor exemption is 
the wrong approach.

II. The Exem ption W ould H arm  C onsum ers
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It is undisputed that the immediate effect o f H.R. 1304 would be to permit all doctors in a 
community -  indeed, all health care professionals - to bargain collectively with all health 
plans that contract with independent health practitioners. It would permit those practitioners 
to demand much higher fees for their sendees, and to refuse collectively to contract with 
plans that did not meet those demands. What is disputed is the impact the bill would have on 
consumers.

At last year's hearing, there was much discussion about hypothetical and theoretically- 
possible results. The Commission believes, however, that past experience is a more reliable 
guide to what is likely to happen when health care practitioners collectively bargain with 
health plans. That experience suggests that the proposed exemption presents substantial risks 
o f harm to consumers, private and governmental purchasers o f health care, and taxpayers 
who ultimately foot the bill for government-sponsored health care programs.

A. The Exem ption W ould Raise Costs And T hreatens To Reduce Access To C are

Without antitrust enforcement to block price fixing and boycotts designed to increase health 
plan payments to health care professionals, we can expect prices for health care services to 
rise substantially. Health plans would have few alternatives to accepting the collective 
demands o f health care providers for higher fees. The effect o f  the bill, however, would not 
simply be on the health plans and employers that are forced to pay higher prices to health 
carc practitioners, but can be expected to extend to various parties, and in various ways, 
throughout the health care system:

• Consumers and employers would face higher prices for health insurance coverage.
• Consumers also would face higher out-of-pocket expenses as copayments and other 

unreimbursed expenses increased.
« Consumers might face a reduction in benefits as costs increased.
• Senior citizens participating in Medicare HMOs would face reduced benefits, because 

Medicare pays these HMOs a fixed amount per enrollee. Higher fees for professional 
services means health plans would have fewer dollars available to pay for prescription 
drug coverage and other benefits that are not available under traditional Medicare but 
currently are provided by many Medicare HMOs.

• The federal government would pay more for health coverage for its employees 
through the Federal Employees Health Benefits Program and military health 
programs.

• State and local governments would incur higher costs to provide health benefits to 
their employees.

• State Medicaid programs attempting to use managed care strategies to serve their 
beneficiaries could have to increase their budgets, cut optional benefits, or reduce the 
number o f  beneficiaries covered.

• State and local programs providing care for the uninsured would be further strained, 
because, by making health insurance coverage more costly, the bill threatens to 
increase the already sizable portion o f the population that is uninsured.

These widespread effects are not simply theoretical possibilities. The record of antitrust law 
enforcement sets forth the impact o f  collective "negotiations" on the public. For example, as 
described in the Commission's complaints, collective bargaining by anesthesiologists in
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Rochester. N ew  York, and by obstetricians in Jacksonville, Florida, forced health plan, to 
raise their reimbursement, and the result was increased premiums for the HMOs'
subscribers/1 S) Other cases have challenged actions by associations o f pharmacists who 
succeeded in forcing state and local governments to raise reimbursement levels paid under
their employee prescription drug p la n s /1® In one such case, an administrative law judge 
found that the collective fee demands o f pharmacists cost the State o f New York an 
estimated $7 m illion /2®

By raising health care costs and making health insurance less affordable, the exemption 
threatens to increase the number o f uninsured and thus reduce access to care. A 1997 report 
by the General Accounting Office concluded that a major reason for declining private health 
coverage is the rising cost o f  health insurance. Higher insurance costs affect employers' 
decisions whether to offer health benefits and employees' decisions whether to purchase
coverage/2 ® In a country where 43.4 million people did not have health insurance in 1997 
(1.7 million more than in 1996), any development that threatens to increase the proportion o f 
the population that is uninsured is cause for serious concern.

B. T here  Is No S upport For Claims T h a t C onsum er Costs W ould Not Increase

In last year’s hearing there was acknowledgment that passage o f the bill could result in 
higher payments to health professionals. There has been a suggestion that fee increases 
imposed on health plans might not be passed on to consumers, but could simply reduce 
health plan profits. Such a result is unlikely. Fees for professional services account for
almost one-half o f  private insurance payments for health services and supplies/2® If  these 
costs increase significantly, the most logical assumption is that costs to consumers would go 
up substantially. Relying on an assumption that higher costs will not be passed on to 
consumers puts consumers at risk o f serious harm. Economic theory predicts that a 
significant industry-wide increase in input costs will ordinarily raise the price o f the final
p roduct/2® Moreover, as noted above, our enforcement actions provide numerous examples 
in which health care professionals' collective demands for higher fees resulted in higher 
costs to consumers and to government purchasers.

Arguments that consumers would not be harmed by an antitrust exemption for collective 
bargaining by independent health care professionals appear to rest on assertions that the bill 
would balance the bargaining power between health care professionals and health plans. 
These assertions, however, are incorrect. The bill would permit doctors to create 
monopolies. On the health plan side o f the ledger, the evidence does not support the 
suggestion that most (or even many) areas have only one or two health plans. A November 
1998 letter to Chairman Hyde from Chairman Pitofsky discussed in greater length than is 
possible here the available information on the extent to which health plans have market 
power in individual geographic areas. That information indicates that health plan markets 
vary widely, and simply does not support suggestions that most markets have little or no 
health plan competition. For example, individual HMOs typically face considerable
competition from other H M O s/2® Data on HMO penetration published in June 1998 show 
that areas in which HMOs as a group have the largest collective market share tend to have a
larger number o f  individual HMOs in operation and more competitive HMO m arkets/2® O f 
course, HMOs also face competition from other types o f  health plans, such as preferred
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provider organizations ("PPOs")/2®

Nor does the recent number of highly publicized mergers among commercial health plans 
suggest that most markets are likely to have only one or two health plans in the future. The 
Commission and the Department o f Justice review these transactions, and we have 
investigated those that appeared to raise competitive concerns. The Commission is 
committed to preserving competition in the market for health plans, as in all markets, and if 
a proposed transaction appeared likely to create market power, we would challenge it.

Arguments about equalizing bargaining power also rest on unsupported assertions that the 
McCarran-Ferguson Act gives insurance companies leverage in bargaining with health care 
professionals. Although McCarran-Ferguson protects certain types o f activities by insurers 
(to the extent that such activity is regulated by state law), the Supreme Court has held an 
insurance company's agreements with providers on the fees they will be paid are not "the 
business o f insurance" and thus are not covered by the McCarran-Ferguson im m unity/2® It 
seems clear, therefore, that collusion among insurers on such agreements likewise would not 
be protected by the Act. In fact, complaints about health plans wielding power over doctors 
appear to have nothing to do with McCarran-Ferguson or with any statutorily-protected 
collusion among insurers. We know of no evidence o f insurers colluding in setting fees or 
other terms o f dealing with providers, and the Commission does not believe that McCarran 
would protect such conduct. Rather, the complaints revolve around the size and power o f 
individual insurers relative to individual health professionals.

There is undoubtedly a bargaining imbalance between an individual physician in solo 
practice and an insurance company. Bargaining imbalances between parties to a commercial 
transaction are not uncommon in our economy. But the suggestion that this bill would not 
impose higher costs on consumers and others — on the ground that the exemption would 
merely create a countervailing monopoly — is premised on theoretical arguments about 
market conditions that do not describe most health care markets. These speculative 
arguments provide no assurance that the bill's effect would not be a dramatic inflation in 
health care costs.

C. No A n titru st Exemption Is Needed To Allow Professional Societies A nd O thers To 
Discuss T h e ir Concerns About Actions By H ealth  Plans

In the debate over this proposed exemption, we frequently hear arguments that the antitrust 
laws prevent physicians from being effective advocates for their patients. Indeed, it is often 
suggested that any effort by physicians to talk among themselves or with plans about 
concerns regarding health plans' practices would violate the antitrust laws. That is simply 
not the case. Health care professionals can and do engage in collective advocacy, both to 
promote the interests o f their patients and to express their opinions about other issues, such 
as payment delays, dispute resolution procedures, and other matters. Health care associations 
have traditionally played an active role in lobbying legislatures and regulatory bodies, such 
as state insurance commissions, and presenting issues to the media and the public.

Moreover, the antitrust laws do not prohibit medical societies and other groups from 
engaging in collective discussions with health plans regarding issues o f  patient care. Among 
other things, physicians may collectively explain to a health plan why they think a particular 
policy or practice is medically unsound, and may present medical or scientific data to
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support their v iew s/28 * In fact, physician groups have presented their views on a number o f 
issues to payers. For example, the American Medical Association has .ssued a Model 
Medical Services Agreement that explains its views on appropriate contract terms and on 
why other contract terms are inappropriate or harmful. Recent press reports indicate that 
Aetna U.S. Healthcare has altered some of its contract terms in response to communications 
from the American Medical Association concerning physician dissatisfaction with the
contracts/29^

The Commission has never brought a case based on physicians' collective advocacy with a 
health plan on an issue involving patient care. Our cases have addressed instances in which 
physician groups (1) negotiated collectively on fee levels or other price-related issues, or (2) 
collectively refused to contract with plans, either to gain acceptance o f  their price-related 
demands or to prevent or delay market entry by managed care plans generally. In all such 
cases, the Commission has been very careful to make sure that its orders do not interfere 
with the legitimate exchange o f information and views between health plans and health care 
practitioners. Indeed, in the Commission's first litigated case involving collective 
negotiations by physicians - Michigan State Medical Society - the opinion emphasized that 
the antitrust laws do not prohibit health care providers' collective provision o f information
and views to health p lan s/J°) Specific language was inserted in that order, and in subsequent 
orders, to make it clear that bans on anticompetitive agreements among competing providers 
do not prohibit the provision o f information and views to health plans concerning any issue,
including reim bursem ent/21)

III. T here A re B etter W ays To P rotect Consum ers

For all the reasons set forth above, the Commission believes the proposed antitrust 
exemption is the wrong approach to solving concerns about patient care, and that it threatens 
serious harm to consumers. The Commission recognizes the serious concerns that have been 
raised regarding the current operation o f health care markets. We do not suggest that the 
market is performing as well as it could, or that the market can or will cure all o f  the 
problems that concern this Committee. But recent efforts to examine health care markets, 
such as the President's Advisory Commission on Consumer Protection and Quality in the 
Health Care Industry, have produced a variety o f concrete proposals for reform. As antitrust 
enforcers, we do not seek to endorse any specific proposal. We note, howev*”, that these 
studies recommend a number o f  ways to improve quality and protect consumers, and they do 
not recommend antitrust immunity or collective bargaining rights for providers.

Proposals for reform include:

Increasing  C onsum ers' Ability To Choose T h e ir H ealth  Plan.

A fundamental concern expressed by health policymakers -- and by members o f this 
Committee at last year's hearing -  is that many consumers lack a choice among different 
types o f health plans. Most consumers obtain health care coverage as a benefit of 
employment, and many employers offer only one plan. Consumers have different views 
about many aspects o f  health care service delivery, including the types o f settings in which 
they want to receive health care, the kinds o f services and health practitioners to which they 
want access, how much they are willing to pay for health insurance, and the value they
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attach to broader choices among providers/-32̂  Offering consumers a choice can help make 
health plans more responsive to consumer preferences. Consumer choice can be increased, 
lor example, by regulatory changes making it easier for small employers to participate in
purchasing pools that can offer individuals a choice o f  health plans

Increased consumer choice among health plans also would be good for doctors. Patients who 
can choose among plans are less likely to have to switch doctors when the employer changes 
the health plan that is offered, with the result that doctors likely would feel less pressure to 
participate in a large number o f plans in order to retain access to their patients.

Im proving  C onsum er Inform ation.

Several proposals would require health plans to disclose various kinds o f information, 
including limits on coverage, use o f drug formularies, how procedures and drugs are deemed 
experimental, and the types and extent o f dispute resolution procedures. In addition, work 
also is underway to develop ways o f presenting consumers with comprehensive comparative 
quality and performance information about health plans, to better inform their decision-
m ak in g /-^

The Commission’s Bureau o f Consumer Protection has been active in efforts to improve the 
information available to consumers through a federal interagency task force on health care 
quality (the Quality Interagency Coordinating Task Force). The consumer information 
committee o f  this group is working on ways to improve the information that federal health 
care plans disclose to consumers, and is considering the types o f information that should be 
disclosed, the way the information should be communicated, and development o f  a common 
term inology/j6) The Commission's staff is considering other ways that the Commission can 
help improve the quantity and quality o f information about health plans available to 
consumers.

R egulation of P lan Behavior.

Targeted regulation o f certain aspects o f health plan behavior may be appropriate in some 
cases to protect consumers. Numerous bills addressing such things as patients' access to 
appeal and review mechanisms are under consideration at both the state and federal levels.

The Commission appreciates the desire to avoid detailed federal regulation o f health plan 
behavior and to rely instead on the market. However, the proposed exemption would not let 
the market work. On the contrary, it would severely limit competition among health 
professionals and health plans, without any regulatory oversight or other mechanism to 
protect the public interest.

Conclusion

There are no easy solutions to the problems inherent in the simultaneous pursuit o f  cost 
effectiveness, high quality, and wider access to health care services. But allowing doctors 
and other health care practitioners to fix prices and other contract terms is not the answer.
The Commission continues to believe that competition among health care providers and 
among health plans is an important tool for controlling costs, providing consumer choice,
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and promoting innovation and high quality. We counsel strongly against abandonment o f 
competition as a mechanism for promoting a better health care system, and we urge that 
every effort be made to address concerns about quality and patient care while preserving and 
strengthening the benefits that competition can provide. The Commission stands ready to 
help in any way it can.

1. This w ritten statem ent represents the views o f  the Federal T rade Com m ission. C hairm an P itofsky 's oral 
presentation and responses to questions are his own, and do not necessarily  represent the view s o f  the 
Com m ission or any other C om m issioner.

2. An a n n end ix  d e sc rib in g  these  cases in m ore detail will be provided under separate cover.

3. See  President's A dvisory C om m ission on C onsum er Protection and Q uality in the H ealth  C are Industry, 
Q uality First: B etter H ealth  Care for All A m ericans (1998); California M anaged H ealth  C are Im provem ent 
Task Force, Im proving H ealth C are in C alifornia (1998).

4 . 101 F .T.C . 191 (1983).

5. Id. at 234-35.

6. Physicians G roup, Inc., 120 F.T .C . 567 (1995) (consent order).

7. Commonwealth o f  Virginia v. Physicians Group, Inc., 1995-2 T rade Cas. (C C H ) U 71 ,236  (W .D . V a. 1995) 
(consent decree).

8. N orth Lake Tahoe M edical G roup, Inc., FTC File No. 981-0261, 64 Fed. Reg. 14730 (M ar. 26 , 1999) 
(proposed consent order).

9. See, e.g., M esa County Physicians Independent Practice A ssociation, Inc., Dkt. N o. 9284 (M ay 4 , 1999) 
(consent order); A sociacion de Farm acias Region de A recibo, Dkt. N o. C-3855 (M arch 2, 1999) (consent 
order); E m esto L. R am irez T orres, D .M .D ., Dkt. No. C -3 8 5 1 (Feb. 5, 1999) (consent o rder); M .D . Physicians 
o f  Southw est Louisiana, Inc., D kt. N o. C-3824 (Aug. 31, 1998) (consent o rder); Institu tional P harm acy 
N etwork, Dkt. No. C -3822 (Aug. 1 1, 1998) (consent order); FTC and Commonwealth o f  Puerto Rico  v. 
College o f  Physicians-Surgeons o f  Puerto Rico, FTC File No. 971-0011, Civil N o. 97-2466-H L  (D .P.R . 
O ctober 2, 1997) (consent decree); M ontana A ssociated Physicians, Inc./B illings Physician H ospital A lliance, 
Inc., 123 F.T.C . 62 (1997) (consent order); La A sociacion M edica de Puerto R ico, 119 F .T .C . 772 (1995) 
(consent order); M cLean C ounty C hiropractic A ssociation, 117 F .T .C . 396  (1994) (consent order); Baltim ore 
M etropolitan Pharm aceutical A ssociation , Inc. and M aryland Pharm acists A ssociation , 117 F .T .C . 95 (1994) 
(consent order); Southeast C olorado Pharm aca! A ssociation, 116 F.T .C . 51 (1993) (consent order); Peterson 
D rug Com pany, 115 F .T .C . 492 (1992); Southbani : IPA, Inc., 114 F.T .C . 783 (1991) (consent order); 
Pharm aceutical Society o f  the S tate o f  N ew  York, 1 ic., 113 F.T .C . 661 (1990) (consent o rder); Patrick  S. 
OTIalloran, M .D., 111 F.T .C . 35 (1988) (consent o der); Eugene M. A ddison, M .D ., 111 F .T .C . 339 (1988) 
(consent order); N ew  Y ork S tate C hiropractic A ssociation, 111 F .T.C . 331 (1988) (consent o rder); R ochester 
A nesthesiologists, 110 F .T .C . 175 (1988) (consent order); Preferred Physicians, Inc., 110 F .T .C . 157 (1988) 
(consent order); A ssociation o f  Independent Dentists, 100 F.T.C . 518 (1982) (consent order).

10. See, e.g., M edical S ta ff  o f  M em orial M edical Center, 110 F.T.C. 541 (1988) (consent o rder); N orth  
Carolina O rthopaedic A ssociation, 108 F.T .C . 116 (1986) (consent order).

11 .S e e  M edical S ta ff  o f  B row ard G eneral M edical Center, 114 F .T.C . 542 (1991) (consent o rder); M edical 
S taff o f  H oly Cross H ospital, 114 F.T.C . 555 (1 9 9 !)  (consent order).
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12. The C om m ission challenged an alleged boycott o f  a health plan by physiatrists (doctors specializing in 
rehabilita tive medicine,) that dem anded not only higher fees, but also that the plan pay for physical therapy 
serv ices on ly  i f  the patient was referred by a physiatrist (rather than a doctor in another specialty). La 
A sociacion M edica  de Puerto Rico, 119 F.T .C . 772 (1995) (consent order). See also Virginia Academy o f  
Clinical Psychologists  v. Blue Shield o f  Virginia, 624 F.2d 476 (4 th Cir. 1980), cert, denied, 450 U.S. 916 
(1981) (physicians used their control o f  Blue Shield to im pose paym ent policies that disadvantaged com peting 
clinical psychologists).

13. The courts have im m unized certain agreem ents arising out o f  collective bargaining between em ployers and 
unions — the so-called  "nonstatutory" or "im plicit" labor exem ption -  precisely  because it was necessary to 
effectuate the sta tu tory  exem ption that protects the bargaining and related activities o f  unions and their 
m em bers. See Brown  v. Pro Football, Inc., 518 U .S. 231, 237 (1996). See also  P. A reeda and H. Hovenkam p, 
IA A ntitrust Law  11255c at 173 (1997) ("There seem s little w arrant in labor law o r po licy  for distinguishing 
m ost co llec tive bargaining agreem ents from  unilateral union activities to accom plish the sam e result."). Courts 
m ight w ell find sim ilar logic supports im m unizing m any agreem ents arising from  the collective bargaining 
pro tected  by H .R . 1304, including not only agreem ents about wages, but also  agreem ents that preserve the 
ability  o f  physic ians to w ork free from com petition by nonphysicians.

14. Som e types o f  p lans are required as a condition o f  licensure to m aintain a netw ork o f  providers adequate to 
p rov ide serv ices to  their enrollees; thus, the inability to establish a satisfactory  netw ork would force such a plan 
to leave the m arket (or p revent it from  entering).

15. E nro llees o f  H M O s w ould have to pay out o f  pocket the full cost o f  services obtained from  non-netw ork 
providers. P PO  enrollees w ho see non-netw ork providers w ould have to pay any am ount by w hich the 
providers ' b illed charges exceeded the plan 's paym ent allow ance. In addition , they likely w ould have to  pay the 
full charge at the tim e o f  service, file a claim  for paym ent, and w ait to be reim bursed by the plan, instead o f  
sim ply pay ing  the copaym ent and relying on the doctor to collect the rem ainder o f  the fee directly from  the 

insurance com pany.

16. Columbia River Packers A ss'nv. Hinton, 315 U .S. 143 (1942). Accord, Los Angeles Meat and Provision 
Drivers Union v. United States, 371 U .S. 94 (1962); United States v. National A ss’n o f  Real Estate Boards,
339 U .S. 4S5 (1950); United States v. Women's Sportswear Mfg. Ass'n, 336 U .S. 460  (1949); American 
M edical A ss 'n v . United States, 317 U .S. 519, 533-36 (1943) (rejecting assertions that the labor exem ption to 
the an titrust laws applied to jo in t efforts by independent physicians and their professional associations to 
boycott an H M O  in o rder to  force it to  cease operating).

17. This distinction betw een em ployees and independent conrractors is fundam ental to  the labor relations 
schem e estab lished  by C ongress. N LRA  Section 2(3) gives the right to bargain collectively  only to 
"em ployees." The 1947 Taft-H artley  am endm ents to  the N LR A  included a provision expressly stating that the 
term  "em ployee" does not include "any individual having th '’ status o f  an independent contractor." 29 U .S.C . §
152(3). T he H ouse R eport accom panying the am endm ent stated:

In the law, there alw ays has been a difference, and a big d ifference, betw een "em ployees" and 
"independent contractors." "Em ployees" w ork for w ages o r salaries under d irect supervision. 
"Independent contractors" undertake to do a jo b  for a price, decide how  the w ork will be done, 
usually  h ire others to do the work, and depend for the ir incom e not upon w ages, but upon the 
d ifference betw een w hat they pay f  r  goods, m aterials, and labor and w hat they receive for the 
end result, tha t is, upon profits.

H .R. Rep. N o. 245 , 80th Cong., 1st Sess. 18 (1947). Just last m onth, the N L R B  Regional D irector in 
P hiladelphia decided, after having held. 14 days o f  hearings, that netw ork doctors o f  a N ew  Jersey H M O  were 
independent contractors rather than em ployees w ithin the m eaning o f  the N LR A . A m eriH ealth 
Inc./A m eriH ealth  H M O  and United Food and Com m ercial W orkers U nion, C ase 4-R C -19260 (NLRB 4 th 
Region, M ay 24, 1999).
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18. Southbank 1PA, Inc., 114 F.T.C. 783 (1991) (consent order); R ochester A nesthesiologists, 110 F .T.C . 175 
(1988) (consen t order).

19. See, e.g., B altim ore M etropolitan Pharm aceutical A ssociation, Inc. and M aryland Pharm acists Association, 
117 F.T .C . 95 (1994) (consent order); Pharm aceutical Society o f  the State o f  N ew  Y ork, Inc., 113 F .T.C . 661 
(1990) (consen t order).

20. See  P eterson D rug  Com pany, 115 F.T.C. 492, 540 (1992). See also Pharm aceutical Society  o f  the State o f  
N ew  Y ork, Inc., 113 F .T .C . 661 (1990) (consent order).

21. U nited S tates G eneral A ccounting Office, "P rivate H ealth  Insurance: Continued Erosion o f  Coverage 
Linked to C ost P ressures" 2-3 (G A O /H EH S-97-122 ) (July 1997). A more recent study also  concluded that the 
increase in the proportion  o f  workers who are not covered by private health insurance, from  15.1%  in 1979 to  
23.3%  in 1995, w as due in large part to per capita health  care spending rising much m ore rapidly  than personal 
incom e during  the period . (Per capita health spending  d iv ided by  m edian income rose from  4 .5%  in 1979 to  
7.3%  in 1995.) K ronick  &  Gilmer, "Explaining The D ecline in H ealth Insurance C overage, 1979-1995," 18:2 
Health A ffairs 30 (M arch/A pril 1999). A nother study reported  that in 1997 ,2 .5  m illion people refused to 
accept em ployer-sponsored  health insurance coverage for which they wen; eligible, even though they had no 
other source o f  coverage. Sixty-eight percent o f  these em ployees reported that the high cost o f  health insurance 
was the reason  they  rejected  the coverage. T horpe & F lorence, "W hy A re W orkers U ninsured? Em ployer- 
Sponsored H ealth  Insurance in 1997," 18:2 H ealth A ffairs 213 (M arch/A pril 1999). See also  F indlay  & M iller, 
"D own a D angerous Path: The Erosion o f  H ealth Insurance Coverage in the United States" (M ay 1999).

22. In 1997, p rivate insurance paid $109.1 billion for physician services, and an additional $43.2 billion for 
dental and o ther p rofessional services. This am ounts to  about 44 %  o f  total private insurance paym ents, and 
about 49%  o f  p rivate insurance paym ents for health services and supplies. N ational H ealth  E xpenditures 1997, 

T able 3 (found at www.hc/'a.sov/stats/nhc-oact/iables/ill.hlni).

23. A study published  last year concluded that, although health  care costs and health insurance prem ium s did 
not increase at identical rates on a year-to-year basis in recent years, "over a slightly  longer period, the 
dom inant influence on prem ium s is underlying costs" o f  health  care products and services. G insberg  & Gabel, 
"Tracking H ealth  C are Costs: W hat's N ew  in 1998," 17:5 H ealth Affairs 141, 145 (Sept./O ct. 1998).

24. Inform ation on H M O s' m arket shares is m ost read ily  available.

25. See  The InterS tudy C om petitive Edge, Regional M arket Analysis 8 .1 (June 1998).

26. Indeed, in 1997 the percentage o f  workers in trad itional H M O s fell from 33 to  30% , w hile the percentage 
enrolle-J in P PO s and  point o f  service plans rose. See  "V /all S treet V erbatim ; W ider N etw orks N eed N ot D rive 

N ew  Cost E xplosion ," M edicine & Health (June 22, 1998).

27. Group Life and  Health Insurance Co. v. Royal Drug Co., 440 U.S. 205 (1979); see also Union Labor Life 
Ins. Co. v. Pireno, 458  U .S . 119 (1982).

28. The statem ents o f  antitrust enforcem ent policy  issued by the Com m ission and the D epartm ent o f  Justice 
create an antitrust safety  zone for health care providers ' co llective provision o f  non-fee-related  inform ation to 
health plans. See  S tatem ents o f  Antitrust Enforcem ent P olicy  in H ealth Care 4 0 ,4  T rade R eg. R ep. (CCH ) 
1)13,151 (A ug. 1996) (available at nov/renorts/hlth3s.him).

29. "A etna's U .S. H ealthcare Unit Revam ps D octors' C ontracts A fter AMA C riticism ," W all S treet Journal B10 

(Oct. 20, 1998).

30. 101 F .T .C . at 302-09.

http://www.ftc.gov/os/1999/9906/lieaithcaretestimony.htm 1/18/2002

http://www.hc/'a.sov/stats/nhc-oact/iables/ill.hlni
http://www.ftc.gov/os/1999/9906/lieaithcaretestimony.htm


Concerning H.R. 1304 the "Quality Health-Care Coalition Act o f 1999" Page 13 o f 13

31. Id. at 314; see also Southbank IPA, Inc., 114 F.T.C . 783 (1991) (consent jrd er); R ochester 
A nesthesiologists, 110 F .T.C . 175 (1988) (consent order).

32. For exam ple, a survey conducted by the C enter for S tudying H ealth System Change found large differences 
in A m ericans' w illingness to trade lower health care costs fo r lim its on choice o f  providers available in the 
network, and that m any people on both sides o f  the question had strongly held views. D ata B ulletin N um ber 4 

(Fall 1997).

33. O ther observers have urged actions to make it possible fo r much greater num bers o f  consum ers to  choose 
their health p lans directly, rather than having their range o f  choice defined by their em ployer. The AM A , for 
exam ple, has proposed  m oving from an em ploym ent-based system o f  health insurance to a system  o f  
individually selected  and owned health insurance coverage, in order to  perm it individuals w ith varying needs 
and preferences to  choose the plan that suits them  best. As the A M A  recognizes, such a system  depends on 
com petition am ong various plans on price, plan features, and quality, that will place pressure on p lans to 
operate efficiently  and to low er the price o f  insurance, as well as to be 'esponsive to individual patients' 
concerns about quality. A m erican M edical A ssociation, "Expanding A ccess to Insurance C overage for Health 
Expenses" (N ov. 1998); A m erican M edical A ssociation, "R ethinking H ealth Insurance" (N ov. 1998).

34. The Presidential Com m ission concluded that m ore active involvem ent by public and private group 
purchasers and by consum ers in dem anding high quality services would increase the industry’s ability  and 
w illingness to  focus on quality im provement. To this end, it recom m ended developm ent o f  core sets o f  quality 
m easures for health plans, institutional providers, and individual practitioners, and m aking valid, reliab le and 
com prehensive com parative quality inform ation w idely available.1' 5’

35. R eport at 3-4. - '

36. In addition, there are plans to use a governm ent w ebsite as a gatew ay for consum ers seeking inform ation on 
health care quality.

http://www.ftc.gov/os/1999/9906/healthcaretestimony.htm 1/18/2002

http://www.ftc.gov/os/1999/9906/healthcaretestimony.htm


•Texas Physician Collective Bargaining Letter to the Texas Legislature Page 1 o f 3

UNITED STATES O F AM ERICA
F E D E R A L  T R A D E  C O M M IS S IO N

W ASHINGTON, D.C. 20580

May 13, 1999

The Honorable Rene O. Oliveira 
Texas House o f Representatives 
P.O. Box 2910 
Austin, Texas 78768-2910

Dear Representative Oliveira:

The Bureau o f Competition o f the Federal Trade Commission is pleased to respond to your 
request, dated May 5, 1999, for comment on Senate Bill 1468, "An Act Relating to the 
Regulation o f Physician Joint Negotiation" (SB 1468), which currently is being considered 
by the Texas leg islatu re/1̂  The bill would permit competing physicians to jointly negotiate 
contractual terms with health plans under certain circumstances. Our understanding is that 
SB 1468 has been adopted by the Texas Senate, and that a vote on a similar measure is 
expected in the House o f Representatives in the very near future. Given the limited time 
available, we highlight three concerns about the bill, but are not able to provide a complete 
analysis o f  all the issues that the bill raises.

The Commission has previously expressed serious concerns about the impact on consumer 
welfare o f  a federal proposal to enact an antitrust exemption intended to authorize collective 
negotiation between health service practitioners and health plans. In testimony before the 
Committee on the Judiciary o f the United States House o f Representatives in July 1998, the 
Commission opposed enactment o f  H.R. 4277, the "Quality Health-Care Coalition Act o f 
1998." The Commission stated that the exemption would immunize "a broad range of 
anticompetitive jo int conduct by physicians and other health care professionals that could 
seriously harm consumers and undermine efforts to promote high-quality, cost-effective 
health care for consumers." Furthermore, the Commission pointed out, the exemption would 
impair innovation in health care financing and delivery, and reduce choices among 
alternative health plans. Finally, the Commission noted that an antitrust exemption is not 
needed in order to allow physicians collectively to express their concerns about patient care 
and quality o f care issues that may arise from their participation in managed care plans, or to 
permit them to enter into joint ventures that can offer better alternatives to patients or to 
health plans. A copy o f the Commission's testimony is enclosed for your information.

The bill being considered by the Texas legislature differs from H.R. 4277 in various 
respects. In contrast to the federal proposal, which would simply provide an antitrust 
exemption for collective negotiations, SB 1468 requires some oversight o f the negotiating 
process by the Texas Attorney General. In addition, SB 1468 would limit t j 10% the 
proportion o f physicians in a geographic area who could negotiate collectively, unless the

Bureau o f  Competition 
William J. Bact, Director 

Direct D ill 
(202) 326-2932
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Attorney General approved inclusion of a larger number in the group. The bill allows 
collective negotiation o f certain types o f fee-related issues only where the Attorney General 
determines that the health plan has substantial market power.

It is net clear, however, to what extent tl. ase differences would reduce the potential for 
anticompetitive . ffects otherwise likely to arise from the '''thorization o f collective 
bargaining among competing physicians. For example, the piovision in Section 29.09(b) that 
no jo int negotiation shall represent more than 10% o f the licensed physicians in a defined 
geographic area provides no significant limitation on the aggregation o f bargaining power by 
many types o f  physician groups. For many medical specialities, a group including all the 
physicians in a particular speciality or subspeciality would constitute less than 10% o f all 
licensed physicians, and their combination in a single bargaining group could give them
significant market power over health p la n s .^  Although the bill permits the Attorney 
General to raise or lower the percentage in particular cases, it does not provide any standards 
to guide the Attorney General's decision. It is unclear, for example, whether the bill's intent 
is that the Attorney General limit bargaining groups to 10% o f a properly defined antitrust 
market. W ithout such a limitation, the 10% cap on the size o f physician bargaining groups 
does not protect against the risk o f substantial consumer harm.

Second, it is not clear to what extent the bill's use o f  a health plan market power screen for 
some types o f collective bargaining would limit potential consumer harm. The bill prohibits 
collective negotiation on certain specified fee-related issues, unless the Attorney General 
determines that a health plan with which physicians are negotiating possesses "substantial 
market power." However, the bill provides no standard for determining when substantial 
market power will be deemed to exist. We are uncertain whether the intent is to have the 
Attorney General apply established antitrust principles o f market power analysis, or whether 
the reference in the bill's preamble to "imbalances" in bargaining power suggests some other 
approach that would compare the bargaining power o f  a plan to that o f  an individual 
physician. In addition, the scope of arrangements to which the market power screen applies 
is limited. For example, negotiating over formulation and application o f physician 
reimbursement methodology is not subject to the requirement that the health plan have 
substantial market power, though such matters plainly can have a direct and substantial 
effect on fee levels. Collective negotiation about other "non-price" issues also can have a 
substantial effect on the cost o f services that the plan covers, as well as limiting the options 
available to plans to meet consumer demand for high-quality and'affordable health 
insurance.

Third, the bill imposes substantial responsibilities on the Attorney General that could be 
difficult to carry out given the time frames provided in the bill and the fact-intensive nature 
o f the issues. Moreover, we note that the regulatory scheme established by the bill contains 
no mechanism for members o f the public, or others who stand to be affected by the Attorney 
General's decision, to offer evidence and views pertaining to the costs and benefits o f  the 
proposal or any o f the underlying issues. In addition, the bill provides little guidance as to 
how the discretion granted to the Attorney General is to be exercised. For example, section 
29.09(b) o f  the bill directs the Attorney General to approve a request to enter into joint 
negotiation or a proposed contract if  the applicants demonstrate that "the likely benefits 
resulting from the joint negotiation or proposed contact outweigh the disadvantages 
attributable to a reduction in competition" that may result, but it provides no criteria to guide 
the Attorney General in evaluating benefits or disadvantages, or in weighing one against the
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other/-)

We hope you find these comments helpful. Should you have any additional questions 
concerning this issue, please contact Richard Feinstein J: 202-326 3688.

Sincerely yours,

William J. Baer

Enclosure

1. This letter represents the views o f  the s ta ff  o f  the Bureau o f  Com petition o f  the F ederal T rade Com m ission 
and does not necessarily  represent the views o f  the Com mission or any individual C om m issioner.

2. Physicians d iffe r as to specialities and these individual specialties may constitute d iffe ren t p roduct m arkets. 
M oreover, relevant geographic m arkets m ay differ as to specialty.

3. The nature o f  the oversight actually exercised by the A ttorney General is im portant to  the question  w hether 
private parties acting  pursuant to  the statute would be exempt from the federal antitrust law s by virtue o f  the 
"state action doctrine." The "state action doctrine" allows a state to override the national po licy  favoring 
com petition w here the state legisiature clearly  articulates a policy to displace com petition  w ith regulation, and 
state officials actively supervise private anticom petitive conduct. See California Retail L iquor Dealers Ass'n  v. 
M idcal Aluminum, Inc., 445 U.S. 97 (1980). The active supervision requirem ent "is designed  to  ensure that the 
state action doctrine will shelter only the particular anticom petitive acts o f  private parties tha t in the judgm ent 
o f  the S tate, actually  further state regulatory policies." Patrick v. Durget, 486  U .S . 94 , 100 (1988). The 
question to  be addressed in any individual case, therefore, is "whether the S tate has exercised  sufficient 
independent judgm en t and control so that the details o f  the rates or prices have been estab lished  as a product o f  
deliberate state intervention, not sim ply by agreem ent am ong private parties." Federal Trade Commission  v. 
Ticoi Title Insurance Co., 504 U .S.621, 634-35 (1992). We note in particular that S ection  29 .09(c) o f  the bill 
provides that an approval o f  the initial filing for authorization to bargain co llectively  covers all subsequent 
negotiations betw een the parties, apparently  w ithout regard to whether circum stances have changed such that 
the subsequent bargaining m ight no longer qualify for approval.
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U N ITED  STA TES O F A M ER IC A  
FEDERAL TRA D E CO M M ISSIO N  

W A SH IN G TO N , D .C . 20589

Richard A Fcinstein 
Assistant Director

Direct Dial 
(202) 326-3688

October 29, 1999

Robert R. Rigsby
Interim Corporation Counsel
Office o f  the Corporation Counsel
Government o f  the District of Columbia
441 Fourth Street, N.W ., Tenth Floor North
Washington, D.C. 20001

Re: Physicians Negotiation Act of 1999

Dear Mr. Rigsby:

This letter is a response to your request for comment by Federal Trade Commission staff 
on the "Physicians Negotiation Act o f  1999," Bill No. 13-333 in the District o f  Columbia 
Council. This bill is intended to permit competing physicians to engage in collective 
bargaining with health plans. As is discussed below, the Commission has opposed 
enactment o f  a bill currently before Congress, H.R. 1304, that would create an antitrust 
exemption for collective negotiations between health care providers and health plans.
Such an exemption, the Commission stated, will not ensure better care for patients, and 
threatens to raise health care costs and reduce access to care. In my view, the District o f 
Columbia proposal raises similar concerns.

In addition, it is doubtful that the D.C. bill in its current form would immunize physicians 
from liability for conduct that violates the federal antitrust laws. State economic regulation 
can immunize private parties from federal antitrust liability, but only where it satisfies the 
requirements o f  the "state action" doctrine. It is unclear whether enactments o f the District 
o f Columbia Council would be treated as equivalent to statutes o f a state legislature for 
purposes o f  the state action doctrine. Moreover, even assuming the Council has the ability 
to confer state action immunity, the level o f  governmental involvement called for in the 
bill falls far short o f the "active state supervision" that the Supreme Court has required to 
displace federal antitrust law.

B ackground

Antitrust law already allows doctors to collectively negotiate with health plans in various 
circumstances in which consumers are likely to benefit. The F e d e r a l i d e  Commission

Bureau of Competition.
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and the Department o f Justice have issued health care policy statements that emphasize 
physicians' ability under the antitrust laws to organize networks and other joint
arrangements to deal collectively with health plans and other purchasers/1) In addition, 
health care professionals can, through their professional societies and other groups, jointly
provide information and express opinions to health plans.^) Legislative proposals to 
permit collective bargaining by health care professionals, however, such as the one 
pending in the District o f Columbia, seek to authorize conduct that would otherwise 

- constitute unlawful price fixing or other serious antitrust violations.

The Commission's June 1999 testimony on H.R. 1304 before the House Judiciary 
Committee explains its opposition to creating an antitrust exemption to allow otherwise 
unlawful collective bargaining by competing health care providers. The Commission's 
belief that such an exemption could cause serious harm — to consumers, employers who 
provide health care coverage for employees, and to federal, state, and local governments -- 
is based on its experience investigating the effects o f numerous instances o f  collective 
bargaining by competing health care providers. For example, the Commission, after a jo int 
investigation with the Commonwealth o f  Virginia, issued a consent order settling charges 
that a group o f physicians in Danville, Virginia, agreed on reimbursement rates and other 
terms o f dealing with health plans, and agreed not to deal with plans that did not meet
those term s/^) The Commonwealth o f Virginia collected $170,000 in damages and 
penalties for the increased costs the state was forced to bear in providing health care 
benefits to its employees as a result o f the physician group's conduct/^) Likewise, the 
Commission took enforcement action against collective fee demands by pharmacists in the 
State o f  New York that cost the state an estimated $7 million in increased health benefits
costs for state employees.^)

Without antitrust enforcement to block such price fixing, the Commission stated, "we can 
expect prices for health care sendees to rise substantially." Raising health care costs and 
making health insurance less affordable, the testimony observed, threatens to increase the 
already substantial uninsured population, and thereby reduce access to health care 
sendees. In addition, the Commission noted that the exemption could also allow 
physicians to collectively demand terms from health plans that would make it difficult for 
consumers to choose to obtain services from allied health carc providers, such as nurse- 
midwives.

The Commission emphasized that immunizing collective bargaining would impose costs 
without any guarantee that patients' interests in quality care would be served:

Collective bargai. ing rights are designed to raise the incomes and improve 
working condition j o f union members. The law protects the United Auto 
Workers' right to bargain for higher wages and better working conditions, but 
we do not rely on the UAW to bargain for safer cars. Congress addressed
those concerns in other ways.^)

The Commission's testimony also pointed out that other approaches to improve quality 
and protect consumers have been proposed that would not sacrifice the benefits o f 
competition by granting collective bargaining rights to health care professionals, and 
briefly described some o f those proposals. A copy o f the testimony (Attachment A) is
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enclosed for your information.

I am also enclosing a copy o f a letter from FTC staff discussing a collective bargaining bill 
in Texas (Attachment B). The letter notes that the Texas bill, while different in certain 
respects from the federal proposal, still carries substantial potential for consumer harm.

The D istrict of Colum bia Bill

The District o f  Columbia bill closely follows model state legislation on physician 
collective negotiations developed by the American Medical Association. In fact, the bill 
appears to adopt all o f  the provisions o f  the AMA model except Section 1, which is a 
declaration o f legislative purpose. I will first discuss a few issues regarding the scope of 
conduct the bill seeks to authorize, and then analyze the question whether the bill would 
be effective in creating immunity from federal antitrust law for private parties acting 
pursuant to its provisions.

The Scope of Perm itted  Conduct

The collective bargaining permitted by the bill is subject to certain limitations not present 
in the federal proposal, but these limitations are ambiguous in some important respects.
As a result, it is difficult to ascertain the precise scope o f conduct that the bill would seek 
to authorize. In any event, however, the two primary ways that the bill limits collective 
bargaining -  the market share limitations and the ban on boycotts -- appear to leave 
consumers at risk o f substantial harm.

First, the bill's reach depends in part on market shares o f health plans and, to a lesser 
extent, physician groups. It authorizes collective negotiation with health plans, but 
negotiation over certain price-reiated terms is limited to situations in which the health plan 
has "substantial market power," which, under the bill's terms, exists when a health plan's 
market share exceeds 15%. In addition, under section 5(f), where a health plan has less 
than a 5% market share, the physician group may not exceed 30% o f physicians (or o f a 
particular physician type or specialty) in the health plan service area.

Although the bill appears to make the concept o f market power an important limitation on 
some forms o f collective bargaining, it is unclear how market shares are to be delineated 
or applied. According to the bill, substantial market power exists if  the health plan has a 
15% share o f any o f  the following: (1) the number o f covered lives as reported by the 
insurance commissioner; (2) the actual number o f consumers o f prepaid comprehensive 
health services; or (3) a particular "market segment," to wit: "Medicare, Medicaid, or 
commercial, managed care and health maintenance organization.1' Although category (1) 
appears straightforward, it is unclear t r  us what is intended by the other two categories. 
Moreover, it is not clear what geographic area would be used to ca’culate market shares, at 
least with respect to categories (2) and (3), or which payers are to be included in the 
market share calculations.

Aside from the ambiguity, however, the bill's provisions are not based on accepted 
concepts o f market power in a legal or economic sense. Market power is, simply put, the 
power to raise prices above competitive levels, or in the case o f  buyers, the ability to 
reduce prices below competitive levels. Market share can indicate market power, but only
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if  based upon a properly defined market. Even if  the bill's categories correctly identified 
relevant markets, a 15% market share (let alone a share above 5% ' is not a level ordinarily
presumed to constitute market pow er/7) In addition, the bill does not take into account 
ease o f  entry in assessing market power, as antitrust analysis ordinarily would.

The limitation on the "market share" o f physician groups negotiating with small health 
plans (which sets a higher threshold for physician market power than for health plan 
market power) alsc does not reflect market power, and may understate the economic clout 
o f a physician group. The 30% share limitation is based on the portion o f physicians "in 
the health plan service area or proposed service area." There is no reason, however, to 
expect that a health plan service area would necessarily represent an appropriate 
geographic market for the physician services in question. Indeed, geographic markets for 
physician services may vary by specialty. A health plan service area could well be broader 
that the geographic market for physician services, with the result that the 30% cap would 
not prevent aggregation o f physicians with substantial market power within the service 
area negotiating with very small health plans.

The other major limitation in the bill, section 2(b), which provides that "Nothing herein 
shall be construed to allow a boycott," also raises significant questions o f interpretation 
and may not offer significant protection to consumers. First, its wording and placement 
could be read to suggest that the limitation applies only to the conduct authorized in 
Section 2, rather than the entire bill. If  that were the case, other sections o f the bill could 
permit physicians to engage in boycotts. Second, the term "boycott" has been subject to 
varying interpretations, in some cases being understood as collective refusals to deal to 
force a party to accept terms, and in others limited to refusals to deal with third parties to
pressure another party with whom the group has a d isp u te .^  It is unclear whether the bill 
is intended to bar agreements not to deal with health plans except on collectively- 
determined terms, or whether it would only prohibit agreements to withhold services from 
third parties (patients or others), in order to pressure health plans to accede to the contract 
terms demanded by the physician group.

The federal collective bargaining bill excludes from its authorization "collective cessation 
o f services to patients" (i.e., boycotts in the narrow sense), and the Commission in its 
testimony (p.8) observed that "this limitation takes virtually nothing away from the 
coercive power the bill grants to providers." Furthermore, as the testimony explains, a 
collective refusal to contract, if it did not force the health plan to capitulate to physician 
demands for fee increases, could result in patients' having to pay medical bills out o f  their 
own pockets, and thus would impose formidable obstacles to patients seeking care.

Even if  it were clear that the D.C. bill would not protect physicians' concerted refusals to 
deal with health plans, however, its authorization o f collective bargaining would still 
present a serious risk o f anticompetitive harm. As the Commission has previously 
observed, collective negotiations by their very nature can convey an implicit threat that if  
the health plan does not agree to terms acceptable to the physician group, the plan will be 
unable to obtain agreements with group members.^-) By immunizing, and thereby 
encouraging, agreements among physicians on the prices and other terms they will accept 
from health plans, the bill would facilitate coordinated conduct among physicians, such as 
collusive refusals to deal that, even though not immune, would be difficult to detect and 
prosecute. I would also note that the analysis that accompanies the AMA model legislation

http://www.ftc.gov/be/rigsby.htm 1/18/2002

http://www.ftc.gov/be/rigsby.htm


‘Feinstein-Rigsby Letter Page 5 o f 7

makes it clear that the bill's purpose is to allow physicians to exert "leverage" over payers 
in order to obtain more favorable terms. Thus, excluding concerted refusals to contract 
from the bill's protections would not appear to eliminate the coercive force o f  collective 
bargaining, or obviate concerns that the bill would increase the likelihood o f  concerted 
refusals to contract.

I would also note that the analysis in the AMA model states that Section 2 allows 
physicians to discuss managed care contract terms "free from the antitrust risk that 
normally accompanies such collaborative activity." You may wish to advise Council 
members that the antitrust laws do not prohibit the mere discussion o f issues such as those 
enumerated in Section 2 unaccompanied by agreements on the terms on which the 
physicians will deal.

Im m unity Issues

Under the judicially-created "state action" doctrine, states may override the national policy 
favoring competition and provide that aspects o f their economies will be governed by state 
regulation rather than market forces. States, however, may not simply authorize private
parties to violate the antitrust l a w s . ^  Instead, a state must substitute its own control for 
that o f the market. To that end, the state legislature must clearly articulate a policy to 
displace competition with regulation, and state officials must actively supervise the private 
anticompetitive conduct. See California Retail Liquor Dealers Assert v. Midcal Aluminum, 
Inc., 445 U.S. 92 (1980).

A threshold issue is whether the District o f Columbia is equivalent to a state for purposes 
o f  the state action doctrine, or otherwise has the ability under federal law to create 
antitrust immunity for private parlies. I am not aware o f any controlling authority on the
question, and I am not in a position to offer an op in ion /1 ^  It is, o f course, a key question 
to be resolved, because if  the Council lacks authority to create antitrust immunity through 
adoption o f  a regulatory scheme, physicians acting in reliance on the bill would be 
exposed to significant risk o f antitrust liability'.

Assuming, however, that the Council has the authority to create state action immunity, the 
critical question is whether the bill establishes a scheme with sufficiently active state 
supervision o f  private conduct to satisfy the second prong o f the state action test. The bill's 
authorization o f collective bargaining appears to satisfy the requirement o f a state policy 
to supplant competition. But in order for state supervision to be adequate for state action 
purposes, state officials must "have and exercise ultimate control over the challenged 
anticompetitive conduct." Patrick v. Burget, 486 U.S. 94,100 (1988). On this second 
requirement for immunity, the bill falls far short.

Section 6 o f the bill provides that the representative who will negotiate on behalf o f 
physicians must obtain approval from the Mayor to undertake negotiations. The Mayor is 
to withhold approval i f  "the proposed negotiations would exceed the authority granted 
under this act." Section 6(b). The Mayor is to make this determination within 30 days 
based on information identifying the representative, its plans and procedures, and "a brief 
report" identifying the proposed subject matter o f the negotiations and the expected 
benefits to be achieved. In addition, the representative must furnish for the Mayor's 
approval, prior to dissemination, a copy o f "all communications to be made to physicians
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related to negotiations, discussions, and health plan offers." The bill does not grant the 
Mayor the power to review and disapprove contract terms or other matters on the ground 
that they are unreasonable, unjust, or otherwise contrary to the interests of consumers.

The Supreme Court has made it clear that the active supervision standard is a rigorous 
one, designed to ensure that an anticompetitive act o f a private party is shielded from 
antitmst liability only when "the State has effectively made [the challenged] conduct its 
own." Patrick at 106. It is not met where the reviewing state official does not evaluate the 
substantive merits of the private action. Id. at 102-105. Thus, the Court has held that a 
state did not actively supervise price arrangements when it did not establish the prices, 
review the reasonableness of prices, monitor market conditions, or engage in any "pointed 
reexamination" of the program. Midcal, 445 U.S. at 105-106. Active supervision requires 
that the state exercise "sufficient independent judgment and control so that the details of 
the rates or prices have been established as a product of deliberate state intervention, not 
simply by agreement among private parties." Federal Trade Commission v. Ticor Title 
Insurance Co., 504 U.S.621, 634-35 (1992).

The apparently limited nature of the Mayor's authority to review and approve the 
authorized private conduct alone makes the bill on its face inadequate to establish active 
supervision. Other aspects of the bill also raise questions as to the adequacy of 
supervision. For example, the limited nature of information that a physician representative 
must provide to obtain approval would raise questions as to the extent to which 
government officials have exercised "sufficient independent judgment and control." 
Indeed, it is unclear that the Mayor would even have sufficient information to determine 
whether the group's negotiations complied with the market share limitations of ;he bill. In 
addition, the bill's failure to specify a standard against which the Mayor would evaluate 
proposed collective bargaining activities further suggests that no substantive review is 
contemplated.

Parties claiming immunity under the state action doctrine bear the burden of establishing 
that they are entitled to such immunity. Thus, should the Council desire to go forward 
with a collective bargaining bill, it will be important to ensure that the bill establishes a 
regulatory scheme that meets the rigorous requirements that the Supreme Court has 
established. Otherwise, physicians relying on the bill's provisions to provide antitrust 
immunity would risk exposure to potentially significant financial liability for their actions.

* * *

I hope you find these comments helpful. The views expressed in this letter, o f course, do 
not necessarily represent the views of the Commission or any individual Commissioner. 
Should you have any additional questions, feel free to contact me at 202-326-3688.

Sincerely,

Richard A. Feinstein 
Assistant Director

Attachments
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E ndno tes

1. See S tatem ents o f  A ntitrust Enforcem ent Policy in H e’ lth Care, 4 T rade Reg. Rep. (C C H ) H 13,151 
(August 1996) (availab le at w w w .fic.uov/rcports/lilth3s.htm ).

2. See, e.g.. Schachar v. American Academy o f  Ophthalmology, 870 F.2d 397 (7 th Cir. 1989); S tatem ents 4 
& 5 o f  S tatem ents o f  A ntitrust Enforcem ent Policy in H ealth Care, supra note 1.

3. Physicians G roup, Inc., 120 F.T.C . 567 (1995) (consent order).

4. Commonwealth o f  Virginia v. Physicians Group, Inc., 1995-2 T rade Cas. (C C H ) U 71,236 (W .D . Va. 
1995) (consent decree).

5. See Peterson D rug C om pany, 115 F.T.C. 492, 540 (1992). See also Pharm aceutical SocP*' f th e  State o f  
N ew  York, Inc., 113 F .T .C . 661 (1990) (consent order).

6. Testim ony o f  Federal T rade Com m ission before the H ouse Judiciary  Com m ittee on H .R. 1304 (June 21, 
1999) at 10.

7. See. e.g., S tatem ent 8 o f  S tatem ents o f  A ntitrust Enforcem ent Policy in H ealth  C are, supra note 1 
(establishing antitrust "safety zone" for physician netw ork jo in t ventures that constitu te 20 percent o r less o f  
the physicians in each physician specialty in the relevant geographic m arket)

8. See Hartford Fire Insurance Co. v. California. 509 U.S. 764 (1993). In Hartford, w hich construed the 
m eaning o f  the term  "boycott" for purposes o f  the M cCarran-Ferguson Act, Justice Scalia, w riting  for the 
m ajority, distinguished betw een boycotts and "concerted agreem ents to seek particu lar term s in particular 
transactions," w hich he term ed "cartelization." Id. at 801-802. A boycott, Justice S calia w rote, is lim ited to  a 
refusal to  deal w ith a party  in order to obtain an objective collateral to the boycotters' rela tionsh ip  w ith that 
party. Id. at 801. H e also  pointed to a distinction in labor law  betw een a strike, i.e., a co llective refusal to 
deal with an em ployer to  obtain better contract term s from that em ployer, and a boycott, involving a w ork 
stoppage designed to put p ressure on som e other em ployer.

9. See M ichigan State M edical Society, 101 F .T.C . 1 91 ,296  n.32 (1983) ("the bargain ing  process itse lf 
carries the im plication o f  adverse consequences i f  a satisfactory agreem ent cannot be ob tained"); see also 
Preferred Physicians Inc., 110 F.T.C . 157, 160 (1988) (consent order) (threat o f  adverse consequences 
inherent in collective negotiations)..

10. Parker v. Drown, 341 U.S. 351 (1943) ("a state does not give im m unity to  those w ho violate the 
Sherman A ct by au thorizing them to violate it, or declaring that the ir action is law ful").

11. In American Telephone & Telegraph Co. v. Eastern Pay Phones, Inc.., 767 F. Supp. 1335 (E .D . Va. 
1991), the court ruled that a regulatory schem e o f  the D istrict o f  Colum bia did not prov ide sta te action 
immunity, w ithout d iscussing whether the D istrict stands on the sam e footing as states w ith respect to the 
state action doctrine. An earlier case (arising prior to C ongress' grant to the D istrict o f  hom e rule powers^ 
involving the D istrict o f  C olum bia A rm ory Board, a governm ental entity, evaluated  antitrust im m unity 
claims with reference the Board's federal enabling legislation. See Hecht v. Pro-Football, Inc., 444 F.2d 931 
(D.C. C ir 1971).
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TONY KNOWLES, GOVERNOR

DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

1031 W EST  4 r"  A VENUE, SU IT E  200 
ANCHORAGE, ALASKA 99501-5903 
P IIO N E : (907 )269-5100
FAX : (907 )276-8554

March 19, 2002

Honorable Lisa Murkowski
Chairperson, House Labor and Commerce Committee 
State Capitol, Room 408 
Juneau, A K  99801-1182

Re: SB 37; Physician Negotiations with Health Care Insurers 

Dear Representative Murkowski:

The Department o f  Law (“department”) is pleased to offer these comments on 
SB 37 (version 22-LS0323\R) following recent developments on this legislation. 
Specifically, the Department agrees with the comments made by the Federal Trade 
Commission (“FTC”) in its letter to you dated January 31, 2002. The FTC ’s comments 
are consistent with comments made by the department last year on this legislation. Those 
comments can be summarized as follows:

•  SB 37 will result in anti-competitive conduct that will harm consumers in the 
form o f higher health care costs and a reduction in access to health care.

•  SB 37 does not satisfy the United States Supreme Court’s requirements under 
the “state action doctrine” because it does not provide for the appropriate level 
o f  state supervision and control over the bargaining process.

In addition, proponents o f the bill have yet to demonstrate a need for this kind of 
legislation in Alaska, where there are no H M O ’s. The FTC opposed a similar bill 
proposed by W ashington State that would allow jo in t price negotiations by competing 
providers. See Washington House Bill 2360, attached. For many o f the same reasons 
SB 37 was opposed, the FTC criticized the W ashington bill because it would authorize 
illegal price fixing, and was not needed to permit competing providers to exchange
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information under certain circumstances. See FTC’s February 8, 2002 letter attached. In 
response to this and other criticisms, including an opposition to the bill by W ashington’s 
Attorney General, the bill was amended to a “study bill” establishing a joint select 
committee on collective negotiations to study the need for collective negotiations. See 
attached letter from W ashington Attorney General Christine O. Gregoire, and Substitute 
House Bill 2360.

Interestingly, General Gregoire noted a strong disagreem ent on the need for the 
legislation because o f  dramatically different opinions and statistics on whether there was 
a shortage o f  physicians in W ashington -  a position taken by the W ashington State 
Medical Association. The Alaska State Medical Association ("A SM A ”) makes these 
same claims with respect to SB 37. There is no evidence that Alaska has experienced a 
shortage o f  health care providers, or that the current physician/insurer environment has 
been the cause o f  any physicians leaving the state.

In a letter from Jim Jordan o f the ASMA dated February 11, the ASM A claims 
“Alaska has an inadequate num ber o f physicians . . . .” I strongly urge this committee to 
question that statement, and gather reliable statistics to determine whether Alaska suffers 
from a lack o f physicians. The ASM A further claims that a “great num ber” o f  physicians 
will be leaving practice because o f  age or retirement. This phenom ena is not new to the 
practice o f  medicine, and occurs in every occupation without incident. There is no 
evidence to suggest that the rate o f  retiring physicians in Alaska is unusual or that it has 
caused a physician shortage.

Mr. Jordan also states that a “symbiotic relationship exists between physicians and 
third party payors” which is “necessary due to legitimate public health reasons.” These 
relationships are formed between physicians and insurers in a competitive environment, 
and there is no evidence o f a public health concern. The A SM A ’s prim ary concern, that 
insurers only offer physician contracts on a “take it or leave it” basis, has not been shown 
to cause any public health crisis, either in terms o f access to health care, quality o f health 
care, or a shortage o f physicians.

Finally, the department disagrees with the A M A ’s characterization o f  the FTC ’s 
letter as representing the views o f  only two FTC staff members. The letter represents the 
views o f  the entire staff o f the FTC Bureau o f  Competition and the FTC Office o f Policy 
Planning. See footnote 1 o f  the letter. Further, The Commission voted 5-0 to authorize 
the submission o f  the letter to this committee. The views in the letter are clearly those of 
the entire commission.
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Please contact me if  you have questions or would like to discuss these issues in 
greater detail.

Sincerely,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

Clyde E. Sniffen, Jr. 
Assistant Attorney General

cc: Senator Pete Kelly
House L&C Committee Members 
Mike Abbott 
Deborah Behr 
Chrystal Smith

CES/sjm
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C hristine O. Gregoire

ATTORNEY GENERAL OF WASHINGTON
1125 W ashington Street SE • PO Box 40100 • O lym pia WA 98504-0100

February 4, 2002

The Honorable Margarita Prentice 
Washington State Senate 
P.O. Box 40482 
Olympia, WA 98504-0482

The Honorable Eiieen Cody
Washington State House of Representatives
Legislative Building
P.O. Box 40600
Olympia, WA 98504-0600

Re: SB 6642/HB 2360- regulation of negotiations between health providers and health
carriers

Dear Senator Prentice and Representative Cody:

Thank you for the opportunity to comment regarding HB 2360/SB 6642. The bill 
expands current law by allowing joint price negotiations by providers and requiring state 
oversight o f those negotiations.1 For the reasons explained below, the Attorney General’s Office 
opposes this particular legislation as currently drafted.

Initially, I would !ike to point out that my staff and I met with representatives o f the 
Washington State Medical Association, Spokane County Medical Society, Regence, Premera and 
Group Health, to discuss this proposal. Not surprisingly, viewpoints drastically differed on the 
need for the legislation and *he assumptions upon which the legislation is premised. However, 
three points became apparent to me. First, the parties disagree on the need for the legislation 
because they offer diametrically different opinions and statistics on whether there is in fact a 
shortage of physicians or any other health providers in the state. While the physicians offered 
accounts o f doctors having difficulties with carriers and leaving the state, the carriers presented 
statistics showing that the number o f health providers in every category, except LPNs, has 
increased in greater proportion than the increase in the Washington state population. I am in no 
position to determine whose statistics are correct.

1 Current law allows collective discussions of nonprice issues concerning quality and service.

o
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Second, all parties agreed that Washington state providers and earners are greatly 
hampered by the extremely low reimbursement rates paid by the federal government for 
Medicare patients. These low federal reimbursement rates create challenging business 
environments for physicians and also result in low benchmark rates used by the earners for their 
reimbursement rates. As a result, providers feel pressured to obtain higher rates from 
commercial insurers to help address this inadequacy. I agree strongly with both groups that 
federal reimbursement rates should be raised for providers in Washington state and am taking 
separate steps to try to help address that issue.

Third, it appears that communications between the physicians and carriers have broken 
down. Physicians stated that one of their main goals of the proposed legislation is to create a 
dialogue with carriers, because they currently feel they must “take it or leave it” with no 
questions asked. They feel reimbursement levels have not been adequate and they can make no 
headway without some dialogue. In response, earners insist that they have mechanisms 
currently in place which create an ongoing dialogue, including conversations concerning price. 
They also point to increased payments to providers over the years as indications that they are 
being reasonable in those discussions. These differing viewpoints describing the degree of 
communication themselves indicate that something should be done to improve the dialogue 
between the parties. To use an old adage, the providers and the carriers were not unlike 
“ships passing in the night” on these issues.

The three points above help in understanding the context in which this legislation has 
been proposed. Unfortunately the current draft is contrary to competition policy as articulated by 
our long established antitrust laws. It docs not clearly identify what pricing activity is to be 
“authorized” or “supervised” and it creates an additional significant fiscal impact on both the 
Department o f Health and my office.

As the chief law enforcement of the state, like my colleagues, I have generally opposed 
exemptions from the antitrust laws, including exemptions for airlines and major league baseball. 
It is my strong belief that consumers benefit most when the marketplace remains free and open, 
requiring competitors to compete on the basis of price, quality and service. The proposed 
legislation allows collective behavior that to date has been viewed by the courts as so pernicious 
it is per se illegal. The courts have ruled this way because collective price-setting by competitors 
generally results in higher costs to consumers, without any corresponding benefit. This is true 
even when pi ice-fixing is done in response to a dominant market power, including when those 
claims are made in health care markets.2

As noted above, there is not a consensus on the definition of the pr oblem. At a minimum, 
care should be taken to determine the scope of the problem and limit the exemption to those 
particular areas. For example, the assumption that there is a shortage of health care providers 
may be true for some categories o f providers but not others. Any shortage may vary depending

@003

2 M icbican  S tate M edical Society, 101 F.T.C. 191 (1983); United States v. Alston, 974 F. 2d 1206 (9 th Cir.
1992).
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on the geographic region of the state, and also may vary by specialty. I believe it would be 
problematic not to find a less anticompetitive alternative designed to focus on the specific 
problem identified.

It is important to recognize drat this legislation is unprecedented. Attempts at federal 
legislation allowing for joint price negotiations have been rejected. Only two states to date have 
passed legislation allowing joint price negotiations and in each state it is allowed only in 
extremely limited circumstances. In Texas, the law recognizes the possibility o f providers 
gaining undue bargaining power and caps the number of participants at 10% of the physicians in 
a market. In New Jersey, payment issues can be discussed only after a finding that a carrier in a 
particular area has substantia] market power, with the caveat that the carriers do not have to 
participate. In contrast, this legislation applies to all providers in any market, regardless o f a 
finding that there is any form of market power in existence and regardless o f the size of the 
negotiating group. It simply allows unfettered joint action, placing an enormous burden upon 
DOH and the AGO to try to review and regulate the activity.1

The proposal is also vague as to me standards my office and DOH should use when 
reviewing the joint negotiations. As currently structured, the legislation contemplates a scheme 
in which the DOH would seek “legal"3 opinions from the AGO concerning all proposals to 
collectively bargain. There are no clear guidelines as to what is to be “authorized”. While such 
standards may be workable in reviews of nonprice activities, as are currently reviewed, without 
clear direction from the legislature, the DOH and AGO will have no guidance concerning what 
the legislature contemplates as being “authorized” pricing behavior. Because collective price 
negotiations are generally viewed as always harming consumers, it will be difficult to 
contemplate a situation in which price-fixing should be “authorized” as a policy matter. 
Therefore, we need the legislature to specify what types of prices, or price increases, it feels are 
appropriate for a level of service so that the DOH and my office can carry out that directive.

Finally, the fiscal impact on both the AGO and DOH may be significant. For immunity 
to attach, there must be “active supervision” by the state, not simply a passive form of 
regulation.4. As noted above, price negotiations create a new form o f regulation by the state. 
DOH and the AGO will have to establish a regulatory infrastructure to handle these petitions and 
provide ongoing oversight.5 Theoretically every health provider in the state could petition for 
immunity as part of some group, or several groups.

3 It is not clear w hy the w ord "legal" was inserted into the bill, but it docs create confusion due to  the 
existence o f  form al A G O  O pinions. It is also not clear whether the w ord ‘'legal” is m eant to bind the D O H  to the 
A G O  opinion.

4 Federal Trade Commission v. Ticor Title Insurance Company, 504 U .S . 621 (1992).
3 W SM A takes the position  that ongoing oversight after a p rice discussion takes p lace is n o t necessary. 

H ow ever, this theory is un tested  and the A ttorney General is concerned that w ithout continuing oversight the sought 
for im m unity will not attach.
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The current proposal is not clear on other important points. For example, Section 2(8) 
limits the review fee to paying the Attorney General’s “costs” o f issuing the opinion. It is unclear 
i f  this includes allowance for payment o f staff time to research and respond to the opinion 
request. Absent that inclusion my office simply does n o t. have the staff to absorb this 
responsibility. Also, when does the review fee get paid? Is it one fee for every contract 
including all subsequent renewals? I f  so, $25,000 is clearly an insufficient fee amount.

In summary, it is apparent that our providers and carriers are suffering from a lack of 
communication and low reimbursement rates. There also may very well be a shortage of certain 
types of providers in certain areas o f the state. Perhaps a legislative study that probes the 
specific problems encountered by both carriers and providers may be an appropriate means to 
develop a viable solution to these difficulties. In suggesting this to them I found they both 
seemed receptive.

Sincerely,

CHRISTINE O. GREGOIRE 
Attorney General

COG/nc
cc: The Honorable Tom Campbell

The Honorable Shay Schaul-Berke
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UNITED SIaTBS of aMHKICA
f e d e r a l  TRADE COMMISSION

aSHNCJTDN. D-C. 20580

February 8,2002

Facsimile and F irst Class M ail

T ie Honorable Brad Benson 
R aa3dng Mlnoiity Member 

' nancial Institutions & Insurance Committee 
I nte o f Washington House o f Representatives 
12 John L- O’Brien Building 

q iy m p ia ,W A  98504-0600

Re: Washington House Bill 2360

ear Representative Benson:

We arc pleased to provide comments on House Bill 2360 and the four specific issues you, 
it ised.1 a s  you note, House Bill 2360 seeks to allow physicians and other health care providers 
to engage in collective bargaining with health plans over a variety o f contract terms and 
conditions, including the fees they would receive for their services.

The Federal Trade C.-mtnissionhas opposed a federal antitrust exemption for collective 
b irgaining between providers and health, plans,2 The Commission concluded thzt an exemption 

ould not ensure barter care for patients, and that permitting doctors to join together and exert 
their collective market power threatens to increase lees, raise insurance premiums, and diminish 
a :cess to health care. The FTC staff has expressed similar concerns in  commenting cm collective 
(trgaimng bills introduced in Alaska, the District o f Columbia, and Tccas.3

In sacking to immunize provider colleotivc bargaining over fees, House Bill 2360 similarly 
pbses risks o f substantial consumer hann. Although the legislative findings suggest that th ; Bill 
d aes not contemplate conduct thai Would otherwise constitute a per se violation o f the antitrust

1 Thia latter expresses the views of the Bureau of Competition, tho Office of Policy Planning, and 
the Northwest Region, o f the Federal Trade Commission- The letter docs not necessarily represent the views 
o£The Commission or any individual Commissioner. The Commissicm "has, however, voted to authorize rfco 
Bureau o f Competition, thr. Office o f Policy Planning, and the Northwest Region to submit these comments.

* Sea: Testimony o f  Federal Trade Commission, before the House Judiciary Committee on HR-
1 104 (Juno 22 , 1999) available at <htro://www.ftc.gov/os/l 999/9906/ health care tcstimouy. htm>.

* See Letter to ihe Alaska House o f Representatives on Senate Bill 37 (Jan. 1S, 2002) available at 
< itto:/Avww.ftc.gov/beAfQ20003.htm >; Letter To the District of Columbia Office o f Corporation Counac]
a i Bill No. 13-333 (Oct. 29, 1999) available at <http://www.ftc. gov/bc/rigsbv.htm>: Letter to the Texas 
L :gislature on Senate Bill 1468 (May 13,1999) available ar <fattu:/Avww.flc.. aqv/bc/v990009.htm>.

-ja°07
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la vs — such as agreements between competing physicians “to fix the price o f  their services” — 
th at is, in  feet, precisely the sort of conduct that it expressly authorizes.4 Moreover, measured 
against the proposed federal legit 'aticm and other bills, House Bill 2360 appears to increase the 
risk; o f consumer injury significantly because it requires health plans to bargain with providers.
T, iis requirement would make it more difficult for plans to resist provider pressures for higher 
ft es. Furthermore, the Bill would expose health plans, but not providers, to severe punishments 
fc r a failure to bargain in good faith. Health plans alone could lose their licences, be enjoined 
fr :m doing business in the state, and incur substantial fines. The Bill asserts that the 
"requirement o f good faith negotiations is a . . .  proven process for inducing parries . . .  to resolve 
their differences with accommodations resulting in their mutual benefit.”5 While the process foe 
B 11 envisions may work to tho “mutual benefit” o f the bargaining parties, thHl process is likely to 
si .bstantially hirrm consumers. Accommodations made by health plans to benefit providers are 
lively to significantly increase health care costs to consumers.

The specific issues you asked us to address raise additional questions about House Bill 
2^60. As wc explain below:

House Bill 2360 seeks to immunize conduct foal foe federal antitrust laws regard as 
illegal price fixing. Such conduct raises the most significant competitive concerns.

■ The Bill is not needed to allow providers to exchange information among themselves
in circumstances whore foe exchange is unlikely to harm consumers. Such conduct is 
competitively neutral or beneficial, and is not illegal under the antitrust laws.

The Bill — despitn its intended effect — may not confer federal antitrust immunity 
because foe agreements between health insurers and providers are not entitled to 
immunity under the McCarran-Ferguson Act, the fedex.tl statute that immunizes, 
tinder certain circumstances, foe ‘‘business o f  insurance.”

* Finally, House Bill 2360 cannot be Bald to be likely to provide federal antitrust
immunity under foe “state action” doctrine because it may cot provide sufficient 
“active supervision” of the anticompetitive conduct at issue.

I. Physician Collective Bargaining WilLLikelv Harm Consumers

The Commission’s testimony before Congress regarding a proposed federal antitrust 
es eruption for physician collective bargaining details the predictable dangers such bargaining

4 For example, RCW 43.72.3I0(2)(c) provides that foe Department of Health "[sjhall adopt rules 
pD mutting health cwrn providers within the service area of a plan, to collectively negotiate all terms and 
conditions o f contracts, including reimbursement for provider services, wife a health carrier” (emphasis 
added).

5 RCW 43.72.300(1).
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would create for consumers:*

Without antitrust enforcement to' block price fixing and boycotts designed to increase 
health plan payments to health care professionals, wc can expect prices for health care 
sendees to rise substantially. Health plans would have few alternatives to accepting 
the collective demands o f health care providers for higher fees. The effect o f  the 
bill —  can be expected to extend to various parties, and in various ways, throughout 
the health, care system:

• Consum cxs and employers would face higher prices for health insurance 
coverage.

■ Consumers also would face higher out-of-pocket expenses as copayments
and other imrctiubuxsod expenses increased.

• Consumers might face a reduction in benefits as costs increased___

State and local governments would incur higher costs to provide health 
benefits to their employees.

State Medicaid programs an erupting to use managed care strategies to 
serve their beneficiaries could have to increase their budgets, cut optional 
benefits, or reduce the number o f beneficiaries covered.

• State and local programs providing c a re  for the uninsured would he further 
strained, because, by making health insurance coverage more costly, the 
bill threatens to increase the already sizable portion o f the population that 
is uninsured.

These widespread effects zoo not simply theoretical possibilities. The record of 
antitrust law enforcement sets forth the impact o f collective '‘negotiations’* on the 
public. For example, as described in the Commission's complaints, collective 
bargrining by anesthesiologists in'Rochester, New York, and by obstetricians in 
Jacksonville, Florida, forced health plans to raise their raimburaement, and the result 
was increased premiums for the HMOs' subscribers.7 Other cases have challenged 
actions by associations o f pharmacists who succeeded in forcing state »nd local 
governments to raise reimbursement levels paid under their employee prescription

6 FTC Testimony on H.R, 1304, supra nete 2 , at 5 (footnotes 7-9 in original).

7 f i q ff lS h a g k  i p  A ,  Inc.. 114 F.T.C. 753 (1991) (consent order); Rpohostcr Anesthesiologists. 110
F.tr.C. 175 (1988) (consent order).
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drug plans.8 In one such, case, an administrative law judge found that the collective 
fen demands o f  pharmacists cost the State of New York an estimated $7 million.5

The Commission’s testimony also examined two arguments frequently advanced to justify 
physician collective bargaining -  thar it would: (1) increase patients’ quality o f  care, and (2) 
allow physicians to negotiate on a mote ‘level playing field,” The Commission, pointed out that 
physicians do not need to engage in joint fbc negotiation, to improve quality o f care; they can 

ifk to improve care directly,10 Furthermore, providers can communicate the results o f  their 
brts to health plans without violating existing law:

[Tjhe antitrust laws do not prohibit medical societies and other groups from engaging 
in collective discussions with health plans regarding issuec of patient care. Among 
other things, physicians may collectively explain to a health plan why they think a 
particular policy or practice is medically unsound, and may present medical or 
scientific data to support their views . . , .  The Commission has never brought a case 
based on physicians ’ collective advocacy with a health plan on an issue involving 
patient care.11

PJ

n.

Tbs Commission also noted that a collective bargaining exemption would not level the 
aying field, but would instead favor physicians to the detriment of consumers:

Arguments that consumers would not be harmed by an antitrust exemption for 
collective bargaining by independent health care professionals appear to rest on 
assertions that the [federal] bill would balance tho bargaining power between health 
care professionals and health plans. These assertions, however, are incorrect The 
bill would permit doctors to create monopolies. On the health plan side o f the ledger, 
-the evidcnaa does not support the suggestion that most (or even many) areas have 
only duo or two health plans.12

gjgggonseg to Specific Questions Regarding.HB 2360

* See, .sx, Baltimore Metropolitan Pharmaceutical Assoc.. Inc.. and Maryland Pharmacists Assoc.. 
117 F.T.C. 95 (1994) (consent order); Pharmaceutical Society of the State of "Mew York Inc.. 113 F.T.C. 
fifil (1990) (consent order).

5 Sen Peterson Drug Company. 115 F.T.C 492,540 (1992). gee also Pharmaceutical Society of the 
Stkte of Mew York. Inc.. 113 F.T.C. 6 <Sl (1990) (consent order).

10 As the Commission and others have noted, there are a variety of ways of improving quality of 
ca re (e.g.. through evaluation of existing procedures, dissemination of best practices, and development of 
quality ratings for providers and health plans).

11 FTC Testimony on ELR- 1304. supra nota 2, ai 7.

13 Id. at 6.

4

® 010

02/08/02 FRI 12:53 [TX/RX NO 9717]



'►O / 1 2 /0 2 THE 10:49 FAX_206_587 5636 WA ATTY GENERAL mjuUo,u?L011
—  w.-x* vaa. - a c u n t o J w i?  ~OFFICE POLICY PLANNING gjooe

Our rospcmsoa to the specific issues you raised identify additional questions about House 
Bill 2360. In particular, our response to yoiu’ “state action” question indicates that the Bill is 
ii sufficient cither to establish this exemption, or to protect consumers fiom the dangers o f 
pcovidcr collective bargaining described above.

1 Would the Bill authorize conduct that: is considered to be illegal price fixing under the 
federal antitrust laws?

Yes. Since the Bill would allow competing providers to agree on the prices they would 
aicept for their services, it would authorize per se illegal price fixing. The Health Care 
Guidelines issued by the Federal Trade Commission and the U.S. Department o f Justice address 
ti is issue directly.33 In Example 3 o f Statement 8, competing physicians form a hypothetical 

dependent practice association (TPA”) to “combat the power” of managed care plana by12
n igotiaiing with them collectively rather than individually. The IPA involves no integration that
IE likely to result in significant efficiencies {Le., no financial risk-sharing among the members; no 
iddicia o f clinical integration, such as joint development o f protocols for improving care; etc.).
£ his combination — collective negotiation over price and no significant efficiency-enhancing 
ii tegratxon -  means that “the physicians’ agreement to b'jtrgain through die joint venture will bo 
ti eatcd as p e r  s e illegal price fixing.”14 In short, collective bargaining over prices amounts to p er  
s i  illegal price fixing.1 J

Da the current antitrust laws, as interpreted by the Federal Trade Commission, prohibit the 
exchange of information among competing health care providers in situations where such 
exchange o f information is unlikely to harm consumers?

No. Tho antitrust laws do not prohibit information exchanges that are unlikely to harm 
consumers. The Supreme Court has determined that information exchanges among competitors 
n  ust be evaluated on a case-by-casc basis to determine whether their benefits outweigh any 
p atenual anticompetitive effects.JC In an assessment of the net effect o f  a particular exchange, 
tl e decisive issue is the impact on consumer welfare,17 Thus, i f  a plaintiff cannot show that an

13 See Statements of A  rtiirust Enforcement Policy in Healfli Cure. < Trade Reg. Rep. (CCH) ̂  
13,153 (Aug. 1996) (“Health Carc Guidelines’’) available at <httt>://wrww.flc k ov/ repon J hlth3s.htm>.

(1990).

14 Example 3, Statement 8 , Health Care Guidelines, supra note 13.

15 Fadcral Trade Commission V. Superior Court Trial Lawyers As.qgcinfinn. 493 U.S. 411,422

18 See United States v. United States Gypsum Co.. 438 U.S. 422 (1978).

|T See Raitar v. Sonotone Corp.. 442 U.S. 330, 343 (1979) ("Congress designed xhc Sherman Act as 
‘consumer welfare prescription"*); genera] Lcascgrays. Inc. v, National Truck Levine Assn.. 744 F-2d 

588, 596 (7th Cir. 1984) (rule of reason inquiry ultimately “proceeds to the question whether the challenged 
practice was likely— with due consideration for any justificatory evidence presented by the defendant — to
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ii formation exchange among competing providers is likely to iiytcre consumers, the practice 
ould not be held unlawful.

The Health Care Guidelines illustrate the law’s approach to m fonnation exchanges, 
a t ament 6 o f  the Gmdfilincs notes that information exchanges among competing providers "can 

h  ive significant benefits fa r  health care consumers."14 in  general, therefore, the agencies will 
e raluatc infonnafiori exchanges by considering their benefits as well as their potential for 
a  iticompetjtiva effects. The Guidelines even identify circumstances in  w hich am m fonnation 
c; ̂ change is so unlikely to h^ir0 consumers that it falls within an "antitrust safety zone."19 

ccordingly, passage o f  House B il l  2360 is not necessary to insulate from antitrust liability 
formation exchanges that are unlikely to harm consumers.

Are agreements between health, carriers and health care providers regarding tire provision o f 
services to subscribers o f  the health carriers within the ‘"business o f  insurance” as defined in 
the McCarran-Farguscm A c t (codified at 15 U.S-C- §§ 1011-1015)?

Although McCarran-Ferguson protects certain types o f activities by insurers (to the extent 
si ich activity is regulated by state law), the Supreme Court has held that an insurance company’s 

peements w ith  providers on the fees they will be paid arc not "the business o f  insurance” and 
d ,rs are not covered by the McCarran-Ferguson immunity.33 This conclusion would not he 
a  tsred by House B il l  2360*s determination to “regulal[e] the procedures under which health 

; infers negotiate the terms and conditions o f contracts for health care provider services."11 State 
regulation o f  insurer-pio vider contracts would satisfy the second element o f  the McGarran- 

arguson exemption, the •'regulated by state law" clement B u t it would not change the result 
u  ldertbe first element — '*the business o f  insurance" — which depends on specific business or

hi >lp rather than hurt competition, viewed not as rivalry as such but as the allocation of resources that
npudmizcs consumer wolfarc”).

18 Statement 6 , Health Care Guidelines, suara note 13.

19 Specifically, the Health Care Guidelines state that, absent extraordinary circumstances, the 
ai thrust enforcement agenc. s will not challenge provider participation in written surveys of prices for
hi ahhearo services or salaries of healthcare personnel if: (1) the survny is managed by a third party; (2) the 
In formation, provided by participants is based on data more than three months old; and (3) r.t least five 
• pi oviders report data on each statistic, with no provider’s data representing; more than25%, and all data are 
disseminated in aggregated form.

20 FTC Testimony on H-R. 1304, supra note 2, at 6 (citing Group Life & Health Insurance Co. v. 
RbvaH^ryg. 440 U.S. 205 (1970)). Se« a ls o  R a t in g  y. Medical Sen/.. 718 F.2d 1250 (4dl Cir. 1983) (Blue 
Shield’s “usual, customary and reasonable” insurance plan involving provider agreements is not the 
business of insurance).

R C W  43.72.300(2).
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Sty■nnn m ir  characteristics, not the presence or absence o f  state regulation.

Is  the B il l  likely to be effective in  creating immunity from the federal antitrust laws, under 
the "state action doctrine,” far collective bargaining by competing health care providers 
(e.g., does thi.g bill provide for “active supervision” by the State that is sufficient to satisfy 
the requirements o f  the state action doctrine as set forth by the United States Supreme 
Court)?

Under tho judicially-created “state action” doctrine, a state may override the national policy 
fi voting competition only whore i t  expressly decddas to govern aspects o f its economy by state 
n iguration rather than market forces. A  stale may not simply authorize private parties to violate 
ti l c  antitrust laws.23 Instead, it  must actually substitute its own. active control for the discipline 
tl iat competition would otherwise provide. To that end, the state legislature m ust clearly 
a ticulate a policy to  displace competition with regulation, and state officials m ust actively 
si ipervise the private anticompetitive conduct,24 The critical question here is whether the 

Elective bargaining over fees authorized by the B il l  will be subject to sufficient state 
supervision.

In  order for state supervision to be adequate for stale action purposes, state officials must 
“ ixercise ultimata control over the challenged anticompetitive conduct.”25 The Supreme Court 
h  is made it clear that tho active supervision standard is a rigorous one, designed to ensure that an 
a rticompetitive act o f  a  private party is shielded from antitrust liability only when “the State 
c: Tectivoly has made [the challenged] conduct its own.”16 Active supervision requires that the 
slate exercise “sufficient independent judgment and control so that the details o f  the rates or 
p aces have been established as a product o f  deliberate state intervention, not simply by 
agreement among private parties.”2'’

Given the indeterminate nature o f  the supervisory regime created by House B ill  2360, it is

22 See ABA Section of Antitrust Law, Antitrust Law Developments 1295-96 (4th ed, 1997) 
('business o f insurance” determined by three criteria: "(1) whether the practice has the effect o f spreading 
oi transferring a policyholder’s risk, (2) whether the practice is an integral part o f the policy relationship
b  tween insurer and th= insured, and (3) whether the practice is limited to entities within the insurance 
industry”).

23 See; Parfoar v. Brown. 317 TXS. 341, 351 (1943) (”a state does not give immunity To those wpo 
violate the Sherman Act by authorizing them to violate it, or by declaring that their Hction is lawful”).

24 gee C a lifo rn ia  Retail Lionor-Dealers Assn. v. Midcal Alufltinum. 109,. 445 U.S. 92 (1980).

25 Patrick v. Bureet. 486 U.S. 94. 101 (1988).

26 Id  at 106.

17 Federal Trade CaTramSMoB v. Ticor Title Insurance Co.. 504 U.S. 621, 634-35 (1992).
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not al all clear that it would satisfy the Supremo Court's rigorous standard. In  particular, there is 
n< j provision in the B i l l  to ensure that the relevant state agencies receive sufficient information to  
b<: able to  exorcise “sufficient independent judgment and control bo that the details o f  the rates cor 
p; ices have been established as a product o f  deliberate state inte^ver^t^0ILT,̂ 6

Fo r example, both the Office o f  the Attorney General (MOAG”) and the Department o f  
f i  ealth C'DOH”) are expected to determine i f  specific provider conduct is authorized by the B ilL  
C AG  m ales this assessment basad on a  request for informal opinion,15 while D O H  reviews a 
pi riition for approval o f  conduct.30 Both, are written, documents prepared unilaterally by 
p: oviders. B u t the B il l  provides no guidance regarding the types ° f  information that either 
document is required to contain. The annual progress reports to be filed by successful petitioners 
suffer from a s im ila r  defect31 To be sure, the B il l  does net suggest that the O A G  and D O H  will 
lr ek authority to  require the submission o f  a full factual record through regulatory provisions (as 
ti ey have done in  other contexts),32 but neither does the B ill  purport to provide guidance as to 
■what the contours o f  those regulations should be. Thus, the B ill fails to specify any independent 
basis upor. w hich the stale would “effectively. . .  ma[k]e [the challenged] conduct its own.”

In  some regulatory contexts, state agencies might be able to rely on interested non-parties, 
such as advocacy groups and consumers, to supply any missing mfonnation. House B ill  23 60, 
hi >wever, does not necessarily provide an opportunity for notice and comment by the public, 
leaving it instead to O A G  and D O H  to  decide whether to allow such input,

Evtm i f  the agencies were ultim ately provided w*th adequate information, the lack o f  
statutory guidance regarding the maimer in  which OAG and D O H  should exercise their 
siipervisory authority potentially creates another active supervision problem. For example, the 
B ill merely provides that O A G  shall issue a  legal opinion within 30 days o f  receipt o f  a request.33 
A s O AG itse lf has noted, the B ill  does not provide sufficient guidance regarding the factors that 
Oa G can, or should, consider when determining whether to approve particular provider 
ct induct.34 The manner in which D O H  should exercise its statutory authority is similarly

J* I^at 634.

39 RCW 43.72.310(1).

30 RCW 43-72.310(3).

•31 RCW 43.72.310(6).

32 £ f. WAC 246-25-110 - 131, issued under RCW 43.72.

”  RCW 43.72.310(1).

34 Sog Letter o f Hon. Christine O. Gregoire to Washington Legislature on SB 6642/HB 2360 (Fob. 
4, 2002) at 3. For example, i f  a group of providers were to negotiate a 20% &« increase after the legislation 
w;is passed, how much would the providers have to increase their services or improve their quality of care

5
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ir definite,33 as arc tbc “annual or more frequent reviews3'' D O H  is expected to provide with 
C AG’s “assistance."36

Even i f  the reviewing agencies are able to overcome these informational obstacles, it  is 
u] tclcar whether House B i l l  2360 would survive court Kcrutirfy. In  order to constitute active 
supervision, state agencies m ust “have and exercise power to review'1 the challenged, 
a  iti competitive conduct.37 Thus, the scope o f  actual agency conduct under the bill would bo 
h ghly relevant to  the state action inquiry. Currently, the D O H  appears to have no formal 
p  ogram for overseeing collective provider conduct and no budget for such a function. Under the 
e. dsting state antitrust im m unity statute,3® tho D A G  has conducted several investigations o f 
p: cposed provider alliances and sfmibir conduct in  order to advise DOH- B u t as presently 
st ructurcd and funded, neither D O H  nor O AG may be able to actively supervise the broad range 
o ' collective activity the B ill would authorize. A nd i f  the state regulatory scheme does not satisfy 
tile requirements o f  the state action defense, private parties who engage in collective negotiation 
o f fees w ill run the risk o f  potentially significant financial liability for their actions.

House B il l  2360 also raises a broaderpolicy issue: how much costly regulatory oversight is 
tit e sutc -willing to undertake to ensure that consumers arc not harmed by the price fixing the B ill 
would permit? Regulations issued under the existing immunity statute do not allow providers to 
engage in collective negotiation o f  prices.33 I f  Washington reversed that determination and 
authorized provider price fixing, but still wished to protect consumers from  the predictable 
consequences o f  such price fixing, it  would have to engage in  price regulation. Y e t as the 
experience o f  public utility  commissions indicates, price regulation can be a complex, time- 
consuming, and expensive effort, requiring attention to numerous cost, risk, quality, and service 
issues with no assurance o f  achieving the correct result I f  the state decides to replace the market 
with collective determination o f  prices, protecting consumers and the public interest may require 
such costly and uncertain regulation.

to
in
justify the higher fees? The Bill does not say. It lists several general factors the agencies must consider 
evaluating a price increase, but it docs not explain how much weight to give them.

33 Rather than setting forth clear standards, the Bill snnply piovides that snch standards will be 
articulated through subsequent D O H  rulemaking. Sea R C W  43.72.310(2)(b)»(c),

>f R C W  43.72.310(6).

31 P a t r ic k . 4 8 6  TT.S. at 101 (em phasis added).

” R C W  43.72.

39 W a C  § 246-25-040 (finding that the costs of collective fee negotiations for outweigh any 
possible benefits).
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We hope you find these cormcenis helpfbL I f  you have additional questions, please contact 
J  r£FBrennan at (202) 326-3688 or John Kirkwood at (206) 220-4484. Onr view, in  short, is that 
i  Louse B ill  2360 poflos substantial risks for residents o f the Stale o f  Washington. The B ill would 
s uthorize provider price fixing  and thus threatens consumers with higher prices and restricted 
a oceas to health carc — w ithout compensating benefits, h i addition, i f  the state did not engage in 
sufficient supervision to  exercise genuinely independent control over collectively bargained fees, 
t  le B ill would fa il to confer “state action" immunity and would expose providers who engage in 
collective bargaining to a significant risk o f  liability and damages.

Sincerely,

Joseph J. Simons, Director
Jeffrey W. Brennan, Assistant Director
Bureau o f Competition

R . Tsd Crm:, Director 
John T. Delacourt, Attorney 
Office o f  Policy Planning

Charles A. Harwood, Director 
Jo h n B . Kirkwood, Attorney 
K . Shane Woods, Attorney 
Northwest Region
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SUBSTITUTE HOUSE BILL 2360

State of Washington 57th Legislature 2002 Regular Session

By House Committee on Health Care (originally sponsored by 
Representatives Conway, Campbell, Cody, Edwards, Wood and Schual-Berke)

Read first time 02/08/2002. Referred to Committee on .

H - 4 2 1 7 . 1  ____________________________________________________________________

1 AN ACT Relating to the regulation of negotiations between health

2 care providers and health carriers; and creating a new section.

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

4 NEW SECTION. Sec. 1. (1) There is hereby established a joint

5 select committee on collective negotiations to study the regulation of

6 collective negotiations between health care providers and health

7 insurance carriers authorized under chapter 43.72 RCW. The committee

8 shall be composed of (a) two members of the house of representatives,

9 one from each political caucus to be appointed by the speaker; (b) two

10 members of the senate, one from each political caucus appointed by the

11 president of the senate; and (c) ex officio representatives of the

12 office of the attorney general, the office of the insurance

13 commissioner, and the department of health respectively. The chair of

14 the committee shall be selected by legislative members. In its

15 deliberations, the committee shall consult with health care provider

16 professional associations, health carriers, and other state agencies

17 directly affected by the activities of collective negotiations.

18 (2) The committee shall review (a) the appropriateness of

19 collective negotiations on the terms and conditions of contracts

p.  1 SHB 2 3 6 0



1 between health care providers and health carriers, including

2 reimbursement for provider services; (b) the benefits of voluntary

3 mediation and arbitration in case of impasse for furthering dispute

4 resolution; (c) the appropriateness of requiring health carriers and

5 health care providers to enter into collective negotiations in good

6 faith; (d) the impact of collective negotiations on the access of the

7 public to health care providers, on the costs of health care services,

8 and on state and federal antitrust laws; and (e) such other matters

9 related to the purposes of this study.

10 (3) The committee may use the staffing and support resources of the

11 office of program research of the house of representatives and the

12 office of senate committee services within available funds.

13 (4) The committee shall report to the legislature by the first day

14 of the regular legislative session commencing in January 2003 on its

15 findings and recommendations, together with any legislative proposals

16 implementing them. The authority of the committee expires at such

17 time.

--- END ---
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HOUSE BILL 2360

State of Washington 57th Legislature 2002 Regular Session

By Representatives Conway, Campbell, Cody, Edwards, Wood and 
Schual-Berke

Read first time 01/16/2002. Referred to Committee on Health Care.

H - 2 8 7 5 . 9  ________________________________________________________________ ___

1 AN ACT Relating to the regulation of negotiations between health

2 providers and health carriers; amending RCW 43.72.300 and 43.72.310;

3 adding a new section to chapter 43.72 RCW; and creating a new section.

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

5 Sec. 1. RCW 43.72.300 and 1997 c 274 s 6 are each amended to read

6 as fellows:

7 (1) The legislature recognizes that competition among health care

8 providers, facilities, payers, and purchasers will yield the best

9 allocation of health care resources, the lowest prices for health care

10 services, and the highest quality of health care when there exists a

11 large number of buyers and sellers, easily comparable health plans and

12 services, minimal barriers to entry and exit into the health care

13 market, and adequate information for buyers and sellers to base

14 purchasing and production decisions. ((However)) The legislature

15 further recognizes, however, that managed competition may be adversely

16 affecting the supply of health care providers in this .s.t.a.t.e., T M

17 provision of health services bv health care providers .in_.par.tic.ipating

18 provider agreements with health carriers, while resulting in health

19 cost containment, is leading to a flight of these providers— t.Q_QJLhar

p.  1 HB 2360



1 arsas o f . t.h.e_c.ountxy_where bureaucratic dgmands_Q.n_practic.es are legs

2 cumbersome and reimbursement levels are noticeably higher, causing a

3 serious drain on the supply of health care providers available for

4 serving pa.tients_and_otherm.se_t.hreate.ning_pub 1 iC_a_c_ces_s_to_h.ea l.t h .pars

5 services in the state. As_.t,he_mark.:tplac,e,.of_hea_lth carr iers tend? tp

6 be more concentrated than the market for health care providers, there

7 is often a disparity of bargaining power between them, resulting in a

8 dramatic disadvantage of health care providers in their_ef forts. to

9 Reg.pt iate_ t he terms and c.ondi t ions p f__their contract? with healtil

10 carriers . T M -S_ine_quality Q f bargaining power _is, exacerb.a_t.ed.. by. the

11 absence of a health carrier's obligation to bargain in good_faith. The

12 prohibition under current law to negotiate appropria.t.e_..rg_imb.urs.ement

13 levels forces health care providers to either accept__th.e_c.ontract

14 proposals offered by health carriers or seek more acceptable terms

15 available in other states, Th e ..requirement,pf good fait,h_ng.go_t.iat, ions

IS is a recognized and proven process for inducing parties in dispute to

17 resolve their differences professionally with accommodations resulting

18 in their_mutual benefit.____ In addition, the legislature finds that

19 purchasers of health care services and health care coverage do not have

20 adequate information upon which to base purchasing decisions; that

21 health care facilities and providers of health care services face legal

22 and market disincentives to develop economies of scale or to provide

23 the most cost-efficient and efficacious service; that health insurers,

24 contractors, and health maintenance organizations face market

25 disincentives in providing health care coverage to those Washington

26 residents with the most need for health care coverage; and that

27 potential competitors in the provision of health care coverage bear

28 unequal burdens in entering the market for health care coverage.

29 (2) The legislature further finds that the regulation of health

30 insurance bv whatever means authorized by state law is within the

31 sovereign and constitutional powers of state government to further its

32 interests in protecting _the..health, safety, and welfare of the people

33 of__the state. and.includes regulating the procedures under which health

34 carriers negotiate the terms and conditions of contracts for health

35 care. provider se ryi.caŝ , including reimbursement for these services.

36 The legislature therefore intends to exempt from state anti-trust laws,

37 and to provide immunity from federal anti-trust laws through the state

38 action doctrine for collective negotiations bv health care providers

39 with health carriers, including customary communications between health

HB 2 3 6 0 p. 2



1 care providers with those negotiating for them to inform and advance

2 the negotiations with other activities approved under this chapter that

3 might otherwise be constrained by such laws and intends to displace

4 competition in the health care market: To contain the aggregate cost

5 of health care services; to promote the development of comprehensive,

6 integrated, and cost-effective health care delivery systems through

7 cooperative activities among health care providers and facilities; to

8 promote comparability of health care coverage; to improve the cost-

9 effectiveness in providing health care coverage relative to health

10 promotion, disease prevention, and the amelioration or cure of illness;

11 to assure universal access to a publicly determined, uniform package of

12 health care benefits; and to create reasonable equity in the

13 distribution of funds, treatment, and medical risk among purchasers of

14 health care coverage, payers of health care services, providers of

15 health care services, health care facilities, and Washington residents.

16 To these ends, any lawful action taken pursuant to ((chapter 49-2-,-Laws

17 e€— 199-3) ) this section and RCW 43.72.310 by any person or entity

18 created or regulated ( (by— eha-ptc r— 4-92-;— La ws— &€— 1993 ) ) under these

19 sections are declared to be taken pursuant to state statute and in

20 furtherance of the public purposes of the state of Washington.

21 (3) The legislature does not intend and^ unless explicitly

22 permitted in accordance with this section and RCW 43.72.310 or under

23 rules adopted ( (pa-r-s-a-a-n-fc— to chapter 492,— Laws of— 1-999-) ) under these

24 sections. does not authorize any person or entity to engage in

25 activities or to conspire to engage in activities that would constitute

26 per se violations of state and federal anti-trust laws including but

27 not limited to conspiracies or agreements:

28 (a) Among competing health care providers not to grant discounts,

29 not to provide services, or to fix the price of their services;

30 (b) Among health carriers as to the price or level of reimbursement

31 for health care services;

32 (c) Among health carriers to boycott a group or class of health

33 care service providers;

34 (d) Among purchasers of health plan coverage to boycott a

35 particular plan or class of plans;

36 (e) Among health carriers to divide the market for health care

37 coverage; or

38 (f) Among health carriers and purchasers to attract or discourage

39 enrollment of any Washington resident or groups of residents in a
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1 health plan based upon the perceived or actual risk of loss in

2 including such resident or group of residents in a health plan or

3 purchasing group.

4 Sec. 2. RCW 43.72.310 and 1997 c 274 s 7 are each amended to read

5 as follows:

6 (1) A health carrier, health care facility, health care provider,

7 or other person involved in the development, delivery, or marketing of

8 health care or health plans may request, in writing, that the

9 department of health obtain an informal legal opinion from the attorney

10 general as to whether particular conduct is authorized by ((chapter

11 4-9-2-;— Laws of --1-99-3 )) this section and RCW 43.72.300. Trade secret or

12 proprietary information contained in a request for informal opinion

13 shall be identified as such and shall not be disclosed other than to an

14 authorized employee of the department of health or attorney general

15 without the consent of the party making the request, except that

16 information in summary or aggregate form and market share data may be

17 contained in the informal opinion issued by the attorney general. The

18 attorney general shall issue such opinion within thirty days of receipt

19 of a written request for an opinion or within thirty days of receipt of

20 any additional information requested by the attorney general necessary

21 for rendering ((an)) a legal opinion unless extended by the attorney

22 general for good cause shown. If the attorney general concludes that

23 such conduct is not authorized by ( (ehaptcr 4D2-;— Laws of' 1993) ) this

24 section and RCW 43.72.300. the person or organization making the

25 request may petition the department of health for review and approval

26 of such conduct in accordance with subsection (3) of this section.

27 (2) After obtaining the written legal opinion of the attorney

28 general and consistent with such opinion, the department of health:

29 (a) May authorize conduct by a health carrier, health care

30 facility, health care provider, or any other person that could tend to

31 lessen competition in the relevant market upon a strong showing that

32 the conduct is likely to achieve the policy goals of ( (ehapt-e-r— 4-92-r

33 Laws- of-1-999-) ) this section and RCW 43.72.300 and a more competitive

34 alternative is impractical;

35 (b) Shall adopt rules governing conduct among providers, health

36 care facilities, and health carriers including rules governing provider

37 and facility contracts with health carriers, rules governing the use of

38 "most favored nation" clauses and exclusive dealing clauses in such
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1 contracts, and rules providing that health carriers in rural areas

2 contract with a sufficient number and type of health care providers and

3 facilities to ensure consumer access to local health care services;

4 (c) Shall adopt rules permitting health care providers within the

5 service area of a plan to collectively negotiate all the terms and

6 conditions of contracts, including reimbursement for provider services.

7 with a health carrier ( (r-frel-trd-ing) ) . The rules must include the

8 ability of providers to meet and communicate for the purposes of these

9 negotiations. a requirement for representatives of health care

10 providers and health carriers to negotiate in good faith, and options

11 for voluntary mediation or arbitration in case of impasse. The rules

12 must provide for the exclusion of agencies_a.nd subdivi.s.ionis_c>f. the

13 state of Washington from the requirements of this subsection. For the

14 purpose of collective negotiation under this act, health care providers

15 include those health care practitioners regulated under Title 18 RCW by

16 the department of health to practice health or health-related services

17 or. otherwise practicing health care services in this . s_t.ate_consi_stent

18 wj.th_state law,-

19 (d) Shall adopt rules governing cooperative activities among health

20 care facilities and providers; and

21 (e) Effective July 1, 1997, in addition to the rule-making

22 authority granted to the department under this section, the department

23 shall have the authority to enforce and administer rules previously

24 adopted by the health services commission and the health care policy

25 board pursuant to RCW 43.72.310.

26 (3) A  health carrier, health care facility, health care provider,

27 or any other person involved in the development, delivery, and

28 marketing of health care services or health plans may file a written

29 petition with the department of health requesting approval of conduct

30 that could tend to lessen competition in the relevant market. Such

31 petition shall be filed in a form and manner prescribed by rule of the

32 department of health.

33 The department of health shall issue a written decision approving

34 or denying a petition filed under this section within ninety days of

35 receipt of a properly completed written petition unless extended by the

36 department of health for good cause shown. The decision shall set

37 forth findings as to benefits and disadvantages and conclusions as to

38 whether the benefits outweigh the disadvantages.
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1 (4) In authorizing conduct and adopting rules of conduct under this

2 section, the department of health with the advice of the attorney

3 general, shall consider the benefits of such conduct in furthering the

4 goals of health care reform including but not limited to:

5 (a) Enhancement of the quality of health services to consumers;

6 (b) Gains in cost efficiency of health services;

7 (c) Improvements in utilization of health services and equipment;

8 (d) Avoidance of duplication of health services resources; or

9 (e) And as to (b) and (c) of this subsection: (i) Facilitates the

10 exchange of information relating to performance expectations; (ii)

11 simplifies the negotiation of delivery arrangements and relationships;

12 and (iii) reduces the transactions costs on the part of health carriers

13 and providers in negotiating more cost-effective delivery arrangements.

14 These benefits must outweigh disadvantages including and not

15 limited to:

16 (i) Reduced competition among health carriers, health care

17 providers, or health care facilities;

18 (ii) Adverse impact on quality, availability, or price of health

19 care services to consumers; or

20 (iii) The availability of arrangements less restrictive to

21 competition that achieve the same benefits.

22 (5) Conduct authorized by the department of health shall be deemed

23 taken pursuant to state statute and in the furtherance of the public

24 purposes of the state of Washington.

25 (6) With the assistance of the attorney general's office, the

26 department of health shall actively supervise any conduct authorized

27 under this section to determine whether such conduct or rules

28 permitting certain conduct should be continued and whether a more

29 competitive alternative is practical. The department of health shall

30 periodically review petitioned conduct through, at least, annual

31 progress reports from petitioners, annual or more frequent reviews by

32 the department of health that evaluate whether the conduct is

33 consistent with the petition, and whether the benefits continue to

34 outweigh any disadvantages. If the department of health determines

35 that the likely benefits of any conduct approved through rule,

36 petition, or otherwise by the department of health no longer outweigh

37 the disadvantages attributable to potential reduction in competition,

38 the department of health shall order a modification or discontinuance

39 of such conduct. Conduct ordered discontinued by the department of
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1 health shall no longer be deemed to be taken pursuant to state statute

2 and in the furtherance of the public purposes of the state of

3 Washington.

4 (7) Nothing contained in chapter 492, Laws of 1993 is intended to

5 in any way limit the ability of rural hospital districts to enter into

6 cooperative agreements and contracts pursuant to RCW 70.44.450 and

7 chapter 39.34 RCW.

8 (8) The secretary of health shall from time to time establish fees

9 to accompany che filing of a petition or a written request to the

10 department to obtain ((an)) a legal opinion from the attorney general

11 under this section and for the active supervision of conduct approved

12 under this section. Such fees may vary according to the size of the

13 transaction proposed in the petition or under active supervision. In

14 setting such fees, the secretary shall consider that consumers and the

15 public benefit when activities meeting the standards of this section

16 are permitted to proceed; the importance of assuring that persons

17 sponsoring beneficial activities are not foreclosed from filing a

18 petition under this section because of the fee; and the necessity to

19 avoid a conflict, or the appearance of a conflict, between the

20 interests of the department and the public. The total fee for a

21 petition under this section, a written request to the department to

22 obtain ((an)) a legal opinion from the attorney general, or a

23 combination of both regarding the same conduct shall not exceed the

24 level that will defray the reasonable costs the department and attorney

25 general incur in considering a petition and in no event shall be

26 greater than twenty-five thousand dollars. The fee for review of

27 approved conduct shall not exceed the level that will defray the

28 reasonable costs the department and attorney general incur in

29 conducting such a review and in no event shall be greater than ten

30 thousand dollars per annum. The fees shall be fixed by rule adopted in

31 accordance with the provisions of the administrative procedure act,

32 chapter 34.05 RCW, and shall be deposited in the health professions

33 account established in accordance with RCW 43.70.320.

34 NEW SECTION. Sec. 3. A new section is added to chapter 43.72 RCW

35 to read as follows:

36 The insurance commissioner may, subject to a hearing if one is

37 demanded, revoke, suspend, or refuse to accept or renew registration

38 from any health carrier, issue a cease and desist order, or bring an
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1 action in any court of competent jurisdiction to enjoin a health

2 carrier from doing any further business in this state, if the health

3 carrier violates the provisions of RCW 43.72.310 (2) (c) or any rules

4 promulgated under that subsection. After hearing or upon stipulation

5 by the registrant and in addition to or in lieu of the suspension,

6 revocation, or refusal to renew any registration of a health carrier,

7 the commissioner may levy a fine against the party involved for each

8 offense in an amount not less than ten thousand dollars. The order

9 levying the fine shall specify the period within which the fine shall

10 be fully paid. The period shall not be less than thirty days from the

11 date of the order. Upon failure to pay any fine when due, the

12 insurance commissioner shall revoke the registration of the health

13 carrier, and the fine shall be recovered in a civil action brought in

14 behalf of the commissioner by the attorney general. Any fine collected

15 shall be paid by the commissioner to the state treasurer for deposit in

16 the general fund.

17 NEW SECTION. Sec. 4. This act is remedial in nature and shall be

18 construed to effect the purposes expressed in section 1 of this act.

 E N D ---
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Senate Bill 176 "An Act relating to distributorships."

SPONSOR STATEMENT

Sponsor: Senate Labor & Commerce Committee by request

The proposed Alaska Small Business Protection Act bill is necessary to level the playing 
field between large, well-financed manufacturers and distributors, and small businesses 
in Alaska. Passage o f this legislation will protect A laska ’s small businesses from 
unreasonable manipulation by manufacturers and distributors, foster econom ic growth 
and development, and keep capital in Alaska.

Alaska is one o f the few states w ithout a law addressing distributorship agreements.
This bill fixes gross inequities that occur as Alaskan businesses develop markets for 
products and services based upon specific product lines under distributorship 
agreements.

As small businesses invest capital and commit to growth and infrastructure based on 
distributorship agreements, they inherently become dependent upon those product 
lines. In many cases, this dependency allows manufacturers to unilaterally force 
changes in distribution contracts to the detriment o f Alaskan businesses, and ultimately, 
the employees and other entities with whom they have committed in order to fulfill 
obligations under the original contract.

In many cases, if A laska's businesses do not agree with new contract terms demanded 
by the manufacturer/distributor, they are terminated and left with inventory they are 
unable to sell and which typically, manufacturers/distributors refuse to buy back. This 
loss o f capital ranges from $500 to $500,000 or more, depending upon the business 
and the amount o f inventory required to fulfill the terms of the original agreement. 
Additionally, many o f these contracts make it possible to unilaterally term inate the 
distributorship agreem ent if a small business owner wishes to sell his or her business, 
thereby elim inating much or all o f the goodwill value established over years o f service.

While businesses are free to sue to recover losses, making claims in civil court is 
extremely cost prohibitive, especially for a business that may have had its entire income 
stream cut off. In one prominent 1995 Anchorage case, the small business was selling 
approximately $2.0 million per year in product. It had $700,000 invested in inventory at 
the time o f termination that the m anufacturer/distributor refused to repurchase.
However, after the Alaskan business successfully won its case in court, the 
m anufacturer/distributor appealed the outcome. The case continues to date, with legal 
fees and court costs in excess o f one million, and climbing. Many Alaskan small 
business distributors cannot afford the massive legal costs to pursue these claims 
through the courts, and still remain in business.



Senate Bill 176 "An Act relating to distributorships."

Sponsor: Senate Labor & Commerce Committee by request

SECTIONAL ANALYSIS

The proposed Alaska Small Business Protection Act bill is necessary to level the playing 
field between large, well-financed manufacturers and distributors, and small businesses 
in Alaska. Passage o f this legislation will protect A laska’s small businesses from 
unreasonable manipulation by manufacturers and distributors, foster econom ic growth 
and development, and keep capital in Alaska.

Section 1. Am ends AS 45.45 by adding new sections dealing with distributorships, and 
agreements between distributors and dealers. It evens out the playing field between 
large, well-financed distributors/m anufacturers and A laska’s small businesses, requiring 
fair play in regard to distributorship agreem ent relationships through specified rules and 
courses of action.

Alaska is one o f the few states w ithout a law specifically addressing distributorship 
agreements. This bill fixes gross inequities that occur as Alaskan businesses develop 
markets for products and services based upon specific product lines under 
distributorship agreements.

As small businesses invest capital and com m it to growth and infrastructure based on 
distributorship agreements, they inherently become dependent upon those product 
lines. In many cases, this dependency allows manufacturers to unilaterally force 
changes in distribution contracts to the detrim ent o f Alaskan businesses, and ultimately, 
the employees and other entities w ith whom they have committed in order to fulfill 
obligations under the original contract.

In many cases, an Alaskan business serves a particular field, such as the oil or fishing 
industry, and is "locked in" to specific product or service lines dictated by industry need. 
Arbitrary loss o f a product line or right to provide goods or services can spell the end for 
many o f these businesses, with econom ic upheaval suffered by employees and other 
businesses entities dependent upon the dealer.

Sec. 45.45.700. Prevents coercion o f a dealer to perform certain acts by using 
duress or threats to term inate d istributorship agreement or another agreement 
between the distributor or the dealer. Defines "certain acts" as (1) the purchase or 
delivery o f merchandise that has not been ordered by the dealer; (2) the assignment, 
sale or disposal o f a contract or property; or (3) the expenditure of money.

Sec. 45.45.710. Defines actions constituting unfair termination o f a distributorship 
as (1) term ination w ithout due regard to the value of the dealer’s business, or w ithout 
just provocation; or (2) by making or causing substantial change to the econom ic 
position o f the dealer in a way that is detrimental to that dealer.



SB176 DISTRIBUTORSHIPS
Sectional Analysis

Page 2

While businesses are free to sue to recover losses, making claims in civil court can be 
extremely cost prohibitive, especially for a business that may have had its entire income 
stream cut off. In one prominent 1995 Anchorage case, the small business was selling 
approximately $2.0 million per year in product under a distributorship agreement. It had 
$700,000 invested in inventory at the time o f term ination that the d istributor refused to 
repurchase. However, after the Alaskan business successfully won its case in court, 
the distributor appealed the outcome. The case continues to date, w ith legal fees and 
court costs in excess o f one million, and climbing. Many Alaskan small business 
distributors cannot afford the massive legal costs to pursue these claims through the 
courts, and still remain in business.

Sec. 45.45.715. Provides fo r civil action in court by the dealer if a distributor violates 
Sections 700 or 710 above. (1) A llows the dealer to recover damages suffered as a 
result o f the term ination; (2) enjoins the distributor from term inating the 
distributorship agreement; (3) enjoins the d istributor from making or causing a 
substantial change in the econom ic position o f the dealer that is detrimental to the 
dealer; and (4) provides that an injunction may be obtained by the dealer provided 
the dealer demonstrates there is a reasonable likelihood that the term ination will 
result in a loss o f goodwill for the dealer’s business or a decline in the value o f that 
business.

In many cases, if A laska ’s businesses do not agree with new contract terms demanded 
by the manufacturer/distributor, they are term inated and left with inventory they are 
unable to sell and which typically, manufacturers/distributors refuse to buy back. This 
loss o f capital ranges from $500 to $500,000 or more, depending upon the business 
and the amount o f inventory required to fulfill the terms o f the original agreement.

This bill also provides legal protections in the case o f the dealer’s death. The loss o f life 
is always traumatic -  in the very least, financially, and emotionally. By setting out 
specific rules in Alaska law, the settling o f the estate in regard to the distributorship 
agreement and the financial disposition o f the dealer's business is less likely to result in 
expensive legal battles and additional strain to the deceased's heirs.

Additionally, many o f these contracts make it possible to unilaterally term inate the 
distributorship agreement if a small business owner wishes to sell his or her business, 
thereby eliminating much or all o f the goodwill value established over years o f service.

Sec. 45.45.720. Provides for d isposition o f merchandise purchased from the 
distributor, and remaining in dealer's inventory upon contract term ination. Requires 
the distributor to pay the dealer for m erchandise held as o f the date of contract 
termination if the dealer does not wish to keep said merchandise. This section also 
provides that the distributor will pay 100 percent o f original cost o f current and 
unused merchandise, and return transportation charges; or 85 percent o f the current 
net price for repair parts, including superceded parts; and 5 percent o f the current 
net price o f repair parts to cover the handling, packing and transportation o f those 
repair parts back to the d istributor. If a repair part is not listed, then the current net 
price is the higher o f the original purchase price or the latest price published by the
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distributor fo r the repair part, if the dealer has actual proof o f purchase o f the repair 
part from the distributor, and if the repair part was purchased within ten years before 
the term ination.

Once paym ent has been made, title to merchandise passes to the distributor making 
the payment, and the distributor is entitled to possession o f said merchandise.

Sec. 45.45.725. Requires distributor to make payment to dealer no later than three 
months follow ing term ination o f agreement. Also requires a final, detailed statem ent 
o f account fo r the merchandise.

Sec. 45.45.730. Provides remedy if d istributor fails or refuses to make paym ent for 
merchandise as provided in above sections. The dealer is entitled to bring action in 
court for the am ount o f the payments.

Sec. 45.45.735. Provides, upon death o f the dealer, for repurchase o f m erchandise 
by the d istributor if the distributorship agreement is not continued from the personal 
representative, heirs, o r devisees of the dealer. The same repurchase term s apply 
as noted in Sections 720(a) and (c), 725 and 730.

Sec. 45.45.740. Prohibits term ination o f existing agreement by the distributor if the 
termination is based upon (1) a change o f management o r ownership o f the 
dealership, unless the distributor can show that said change would be detrimental to 
the representation or reputation o f the distributor’s products; (2) refusal by the 
existing dealer to purchase or accept delivery o f merchandise or a service, unless 
necessary for the operation o f the distributor’s merchandise that is sold by the 
dealer; (3) the fact that the existing dealer owns, has an interest in, participates in 
the management of, o r holds another distributor agreement fo r the sale or lease o f 
line-make m erchandise in the same facilities where the dealer sells or leases the 
distributor's merchandise; or (4) refusal by the existing dealer to participate in a 
national advertising campaign or contest, to purchase promotional products or 
display devices, or to display decoration or materials at the expense of the existing 
dealer.

Sec. 45.45.745. Requires the distributor to purchase that portion of the dealer’s 
business adversely affected if the distributor wants to term inate the distributorship 
agreement, or wants to substantially change o r actually changes the competitive 
situation o f the d istributor’s dealer. Purchase would include good will, assets, and 
machinery, at com m ercially reasonable business valuations.

The following sections prohibit a d istributor from requiring a dealer "sign away his or her 
rights" in the distributorship agreement, obligate him or herself to pay the distributor’s 
legal fees, o r from otherw ise circumventing A laska law in regard to distributorship 
agreements. It allows a common sense approach to dispute resolution, as long as the 
distributor does not dictate the terms o f conflict resolution via binding arbitration in the 
agreement before a conflict arises.
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Sec. 45.45.750. Prohibits a d istributor from requiring a dealer to agree to any o f the 
following terms in a distributorship agreement, or in another agreement that is 
ancillary to a distributor agreement, as a condition o f an offer, grant, o r renewal o f a 
distributorship or ancillary agreem ent: (1) a requirement that the dealer waive a trial 
by jury in court cases involving the distributor: (2) a requirement that disputes 
between the d istributor and the dealer be submitted to binding arbitration or to any 
other binding alternative dispute resolution procedure, unless agreed to by both 
parties at the time o f the dispute: (3) a requirement that the dealer pay the attorney 
fees o f the distributor; o r (4) a requirement that the agreement be subject to the laws 
o f any state other than Alaska.

This section also provides that the provisions o f this section do not apply to an 
agreement where a lease or sale o f real property is the main purpose o f the 
agreement.

Sec. 45.45.750. Provides exem ptions where these sections do not apply -  
specifically, (1) a distributor agreem ent that would be considered a franchise 
regulated by 15 USC 2801-2841 (Petroleum Marketing Practices Act); and (2) a 
situation regulated by AS 45.50.800 -  45.50.850; or (3) a distributor agreement fo r 
the sale, repair, o r servicing o f m otor vehicles that are required to be registered 
under AS 29.10.

Sec. 45.45.790. Defines "dealer" to mean a person who enters into a distributorship 
agreement, and who, under the agreement, receives (purchases) merchandise or 
services from a d is trbutor.

"D istributor” is defined as a person who enters into a distributorship agreement, and 
who, under the agreement, provides (sells) merchandise or services to a dealer.
The term “distributor" also includes a wholesaler, a manufacturer, a person that is a 
parent corporation o r an affiliated corporation o f a person identified as a wholesaler 
or manufacturer, o r a field representative, an officer, and agent, or another direct or 
indirect representative o f a person identified as a "distributor."

A "distributor agreement" means an agreement, whether express, implied, oral or 
written, between two persons by which a person receives the right to (1) sell o r lease 
merchandise or services at retail o r wholesale; or (2) use a trade name, trademark, 
service mark, logotype, advertising, or other commercial symbol; and (3) in which 
the parties to the agreem ent have a jo in t interest, whether equal or unequal, in the 
offering, selling, or leasing o f the m erchandise or services.

"Merchandise" includes parts and accessories.

"Terminate" means failing to renew.

Section 2. This section adds a new section to the uncodified law o f the State o f Alaska, 
and amends Rule 65(b), A laska Rules o f Civil Procedure, by specifying the type o f
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damages that must be shown in order to receive an injunction, which may be interpreted 
to include a temporary restraining order.

Section 3. Provides fo r an effective date for applicability o f this Act -  on or after the 
effective date o f this Act, or on or after January 1, 2001, if the distributorship agreem ent 
is still in effect on the effective date o f this Act. Provides that AS 45.45.715 and AS 
45.45.745 only apply to a distributorship agreem ent entered into on or after the effective 
date o f this Act.
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\vd: Re: D is tr ib u to r  bill *

Subject: Fw d: Re: D is trib u to r bill 
D ate: Fri, 04 May 2001 08:59:37 -0800 

From : "Clyde Sniffen" < Clyde_Sniffen@law.state.ak.us>
T o: < Amy_Erickson@legis.state.ak.us>

Amy . . .

Here is the e-mail I sent to Chrystal with two suggested 
changes to SB 176.

Let me know if you have any questions.

Clyde "Ed" Sniffen, Jr. 
Assistant Attorney General 
Fair Business Practices Section 
Department of Law 
1031 W. 4th Ave. #200 
Anchorage, AK 99501 
(907) 269-5100 
(907) 276-8554 (fax)
Clyde_Sniffen@law.state.ak.us

Subject: Re: D is trib u to r bill
D ate: Thu, 26 A pr 2001 13:38:25 -0800 

From : "Clyde Sniffen" < Clyde_Sniffen@law.state.ak.us> 
To: "Chrystal Smith" <Chrystal_Smith@la\v.state.ak.us>

Change 45.710(a)(1) to read like this:

(1) the fair market value for merchandise that is unused and 
for which the retailer has paid che distributor, plus 100 percent 
of the transportation charges paid by the dealer to return the 
merchandise to the distributor. "Fair market value" as used 
herein means the amount the distributor would realize from the 
sale of the merchandise to another retailer using reasonable good 
faith efforts. "Unused" means unopened merchandise still in the 
original factory packaging or container; . . . .

This will protect distributors from becoming "insurers" of old 
inventory, and from having to pay for merchandise that cannot be 
resold.

I would also change 45.45.770(3) as follows:

(3) a distributorship or franchise agreement for the sale, 
repair, or servicing of motor vehicles that are required to be 
registered under AS 28.10. including any person required to be 
licensed under AS 45.45.200.

Ed

5/4/01 8:54 AM

mailto:Clyde_Sniffen@law.state.ak.us
mailto:Amy_Erickson@legis.state.ak.us
mailto:Clyde_Sniffen@law.state.ak.us
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Representative Lisa Murkowski 
Chair Labor & Commerce 
State of Alaska

May 4,2001 '

RE; SB 176

Dear Representative Murkowski:
i

*

The intent of SB 176 is to try to protect the interests of small in-state dealers from larger more 
powerful outsido distributors.

SB 176 defines "Distributors" to include in-state manufacturers, hi the case of the small Brewers 
in Alaska, who manufacture beer, we sell our product to much larger Companies (wholesalers) 
that are predominantly owned and or controlled by outside interests. Thus the roles considered in 
SB 176 are reversed, the in-state brewers are small and our wholesale dealers are large.

 ̂ i

In the distribution of beer a brewery traditionally selects one wholesaler to sell his products in 
the State of Alaska. This gives the wholesaler a lot of Control over the success of that brewery’s 
sales. The majority of beer-wholcsalerships that distribute beer in Alaska are part of larger 
interests located outside the State of Alaska, distribute in multiple states and typically carry 
many product lines selling many different beverages. For the in-state brewer who has given the 
distribution of his product to one distributor he has no such diversity and is quite small compared 

' to the wholesaler, > • •

I support the lang: age that has been proposed, from Senator Leman’s office, oxcluding the in- 
. state manufacturers (Breweries, wineries, brewpubs and distilleries) regulated under Title 4. I . 

believe this would still satisfy the intent of SB 176, without changing the present relationship 
between the in-state manufactures, regulated under Title 4, and their wholesaler.

\

tjiofftey Larson, ' 
Alaskan Brewing \

0 Award Winning Beers Handcrafted In Jliiictv, Alaska
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May 2,2001

The Honorable Lisa 'Murkowski 
Alaska House of Representatives 
State Capitol 
Juneau AK 99801

VIA FACSIMILE: 907-465-2293

Re: SB 176, Small Business Protection Act

Dear Representative Murkowski,

SB 176 passed the Senate this afternoon on reconsideration with excellent 
support, 18-1.1 am very interested in seeing this bill passed in the House 
and hope that it can be signed into law following this session.

SB 176 is good for Alaskan businesses and their employees. It will help keep 
Aaskan businesses strong, and Aaskans working. It will level the playing 
field between big business Outside, and Aaska's small businesses.

I respectfully request that you schedule a hearing as soon as possible. I 
have very high hopes that we can get this measure passed into law this 
session.

Your assistance is very much appreciated. Please let me know how I can help.

PO Box 111090
Anchorage, Alaska. 99511 • USA

TEL 907-345-6000 FAX 907-345-0311 
Email-john@acfm.com

mailto:Email-john@acfm.com


05/03/01 THU 07:52 FAI 907 248 8222 Haxby

acfm.com

May 2, 2001

The Honorable Lisa Murkowski 
Alaska House of Representatives 
State Capitol 
Juneau AK 99801

VIA FACSIMILE: 907-465-2293

Re: SB 176, Small Business Protection Act

Dear Representative Murkowski,

SB 176 passed the Senate this afternoon on reconsideration with excellent 
support, 18 -1 .1 am very interested in seeing this bill passed in the House 
and hope that it can be signed into law following this session.

SB 176 is good for Alaskan businesses and their employees. It will help keep 
Alaskan businesses strong, and Alaskans working. It will level the playing 
field between big business Outside, and Alaska's small businesses.

I respectfully request that you schedule a hearing as soon as possible. I 
have very high hopes that we can get this measure passed Into law this 
session.

Your assistance is very much appreciated. Please let me know how I can help. 

Very truly yours
~7

Roger R. Haxby 
President

W A U K E S H A  A LA SKA  
C O R P O R A T IO N

— power Tpmm engineering & fa b ria u lm  —

1301 Huffman Road Anchorage^ AK 99515 Tel: 907.345.6800 Fax: 907.345.0311 sales©acfou:om
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239 E, INTERNATIONAL AIRPORT RD 

ANCHORAGE, AK 99518 
9.07-561-21067 800.56K2106 

TAX 907-561-3334

171L VAN HORN RD 
FAIRBANKS^AK 99701 
907-456^6464/ 800-478-171 
E AX 907^451-7498

DATE:

ATTENTION:
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A L A S K A  BURGHER & S U P P L Y  BMC.

rags, Alaska 99518*1479 
>7600 • (800) 478-7600

6811 Old Soward Highway • Anchp 
(907) 562-2200 • FAX (907) 561

3-May-01

The Honorable Llea Murkowski 
Alaska House of Representatives 
State Capitol 
Juneau AK 99801

VIA FACSIMILE: 907-465-2293

Re: SB 176, Small Business Protection Act

Dear Representative Murkowski,

SB 176 passed the Senate yesterday on reconside atlon with excellent 
support, 18-1.1 am very Interested In seeing this bil passed in the House 
and hope that It can be signed into law following thjs session.

SB 176 is good for Alaskan businesses and their e 
Alaskan businesses strong, and Alaskans working 
field between big business Outside, and Alaska's s 
terminated by one of our largest suppliers in 1995 
won In court and they have appealed it all the way 
prevailed in every trial, but tho appeals keep comirjg 
of over One Million in legal fees and it isn't over ye 
have started this battle but now we're in it and havi 
such as SB176 six years ago, we would not still b

nployees. It will help keep 
It will also level the playing 
hall businesses. We were 

i nd decided to fight back. We 
the Ninth Circuit. We have 
This now has a price tag to us 

Hindsight would tell us not to 
to finish. Had there been a law 

e [going through this ordeal.

( s soon as possible, i 
passed into l9W this

et me know how I can help.

I respectfully request that you schedule a hearing 
have very high hopes that we can get this measure 
session.

Your assistance is very much appreciated. Please 

Sincerely,

^Jan^ece Higgins 
;ral Manager

E-Mail: akrubberOarctlc .net •  Web site : www.akra.0 r9 /akrubber



AMENDMENT

O FFER ED  BY:
TO: CSSB 176(L& C)(TITLE AM )

TITLE W ILL HA VE TO BE A M EN D ED  TO  IN CLU D E TH ESE 
EX CEPTIO N S.

Page 5, L ine 26:
Follow ing “to be registered under AS 28.10”

Insert

“(4) a person licensed as a
f A) brew er under A S 04.11.130:
(B) brew pub under AS 04.11.13 5;
(C) winery under A S 04.11,140: or
(D) w holesaler under AS 04.11.160



JU STIFIC A TIO N : This bill actually  reverses the burden on sm all A laska 
brew ers, brew pubs, w ineries and w holesale distributors o f  alcohol, w ho 
w ould be unintentionally harm ed by its provisions. One brew er called the 
office today saying that distributorship agreem ents under this bill could 
actually be used to force sm all brew ers out o f  business, since they are 
classed as “m anufacturers” . The bill hurts rather than protects them.





Alaska State Legislature
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Stale Capitol

SPONSOR STATEMENT , 
SB 191

“An Act relating to insurance pooling by members of an airline employers association.”

SB 191 would allow Alaska’s air carriers to pool for property/casualty insurance. This is not a 
new concept. Since 1988, the pooling concept has been working effectively for the majority of 
Alaska’s local governments and school districts, and has reduced insurance costs and increased 
loss control and safety.

Transportation is a key component of a healthy economy. Nowhere in the nation do people rely 
as heavily on commercial air carriers as we do in Alaska. Many Alaskans tasted life without air 
service when our airspace was closed in the aftermath of the September 11th terrorist attacks. 
Medical emergencies, stranded hunters and grocery shipments were all put on hold until special 
arrangements could be made allowing planes and helicopters to occupy the closed air space. 
Alaskans depend heavily on affordable air service for our very existence.

The effects of the September 11th attacks threaten the viability of many of Alaska’s air carriers as 
aviation insurance rates have risen even further than previously predicted. Although the aviation 
insurance market has been hardening for many years, the cost of insurance has reached a crisis 
point since Iasi fall, increasing 20 to 300 percent, depending on a company’s claims. Many 
insurance companies have left the Alaska market, making the purchase of aviation insurance 
even more difficult. Increased insurance costs mean higher costs of transportation for all goods 
and services in the majority of Alaska’s communities.

SB 191 permits air carriers to group together to self-insure, purchasing reinsurance over a large 
self-insured retention. With this large ‘deductible”, air carriers share a financial stake in each 
other’s claims. This motivates the industry to police itself, with more focus on loss prevention, 
safety, and training. Pools produce not only cost relief, but also increased passenger and pilot 
safety.

Patterned after the very successful statute which allows cities, boroughs, school districts and 
REAA’s to pool, this bill imposes stricter financial requirements on a joint aviation insurance 
arrangement to further protect Alaskans and ensure the financial strength of the pool. SB 191 is 
a necessary tool for keeping Alaska’s transportation network safe and viable while positively 
affecting the economy.

D is tr ic t A:
I ly d e r • K e tc h ik a n  • K u p re a n o f  • M eyers C h u c k  • P e te rsb u rg  • S ax m a n  • S itk a  • W rangell



FISCAL NOTE
STATE OF ALASKA
2001 LEGISLATIVE SESSION

Fiscal Note Number: 
Bill Version:

(S) Publish Date:

1
SB  191
5/2/01

Revision Date/Time (Note if correction): 04/13/2001 4:35p.m. Dept. Affected:
Title: An Act relating to insurance pooling by___________BRU:
members of an airline employers association.___________________ Component:

DCED
Insurance
Insurance Operations

Sponsor:
Requester:

Senator Taylor
Senate Labor & Commerce Component Number: 354

E x p e n d itu re s /R e v e n u e s (Thousands of Dollars)

OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & C laims
Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) |

FUND SOURCE________________________________________________ (Thousands of Dollars
1002 Federal Receipts
1003 G F  Match
1004 G F
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2001) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2002 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page if necessary)
AS 21.76.020(a) provides: "A joint insurance arrangement may not be considered insurance for the purpose of any other law of the 
state and is not subject to regulations adopted by the director.”

Therefore, this legislation will have no fiscal impact on the department.

Prepared by: 
Division

Approved by: 
Agency

(Rav 2/7/2001 OME)
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S e n

S t a t e  L e g i s l a t u r e  
a t e  D i s t r i c t  I

Interim:
7 1 6  W e s t  4 th A ve . A n cho rage , 
A K  99501 
Phone : 907 -269 -0222  
Fax : 9 0 7 -269 -0223
T o ll F ree : 1 -8 88 -269 -3879 T o ll F ree: 1 -8 88 -269 -3879

S ta te  C a p ito l B u ild ing  
Ju n eau , A K  99801 

Phone : 9 0 7 -4 65 -3 879  
Fax: 90 7 -4 65 -2 069

S e s s io n :

John J. Cowdery
Senate Transportation Committee, Chair 

World Trade State & Federal Relations, Chair 
Legislative Council, Rules, Judiciary

CS Senate Bill 215 (FIN) “An Act relating to licensing common carriers to
dispense alcoholic beverages; and providing for 
an effective date.”

Sponsor Statement

The purpose of CSSB 215 (FIN) is to reduce the administrative and clerical burden to 
common carriers when licensing vehicles, boats, aircraft, or railroad buffet cars, via a 
modification of the current licensing requirements for beverage dispensary licenses.

CSSB 215 (FIN) would simplify the current licensing process for the Alcoholic Beverage 
Control Board, and at the same time, reduce fees to licensees to more accurately reflect 
the actual costs to the Board of issuing licenses.

CSSB 215 (FIN) removes a competitive disadvantage experienced by intrastate 
operators and also brings Alaska’s licensing costs more in line with similar fees levied by 
other states.

One of the major air carriers operating in Alaska is required to maintain over 100 
licenses in order to meet Alaska’s ABC laws. The bill would change the law to require a 
fee of $1,000 for each of the first 10 licenses and then charge a fee of $100 per license 
for each additional license.

This bill will lower revenues to the State of Alaska by the following amounts:

FY 2003 $22,700
FY 2004 39,500

Sponsor: Senator John Cowdery



FY 2005 27,200
FY 2006 0
FY 2007 27,200

Currently Alaska Airlines pays $45,900 per year for their licenses. Under this bill they 
will compensate the State of Alaska $19,200 every two years. Currently Alaska Airlines 
pays fees to other states in the amount of:

California $1,612
Illinois 1,260
Oregon 202
Virginia 1,870
Washington 1,255



FISCAL NOTE
STATE OF ALASKA
2002 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):________
Title Common Carrier Liquor License

SB 215

Sponsor
Requester

Senator Cowdery

Fiscal Note Number:

Bill Version: 

o Publish Date:

Dept. Affected:
BRU Alcoholic Beverage Control Board 

' Component Alcoholic Beverage Control Board

Revenue

Senate Transportation Committee Component No. 100

E x p e n d itu re s /R e v e n u e s (Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING  EXPEND ITURES FY  2003 FY  2004 FY  2005 FY  2006 FY  2007 FY  2003
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & C laims 
Miscellaneous

TO TAL O PERATING 0.0 0.0 0.0 0.0 0.0 0.0

CA PITAL  EXPEND ITURES

H IC H AN G E  IN R E V EN U E S  ( (22.7) (39.5) (27.2) 0.0 (27.2)

FUND SO U R CE_____________________   (Thousands of Dollars)
1002 Federal Receipts
1003 G F  Match
1004 G F
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

.

TO TAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) If funding for this bill is Included in tho Governor's FY 2002 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

AN ALYSIS: (Attach a separata page if necessary)
L iquor licen se s  are  issu ed  for two yea rs, renew ab le  at e ither an even or odd year. A s  part o f the change 
in fees for com m on ca rrie rs  that th is leg is la tion  p roposes (reducing fee s  for m u ltip le -license  holders), a 
change  in the b ienn ia l period for all com m on ca rr ie rs  is a lso  be ing proposed, m ak ing all com m on carrier 
licen se s renew ab le  in odd years. A t present, A la s k a  A ir lin es would be the la rgest entity to benefit from 
this leg islation. The  com pany  currently has 104 com m on carrie r licen se s -  92 renew ab le  in odd years 

and 12 renew ab le  in even  years. There fo re , the sa v in g s  to A la ska  A ir lin es  (and cost to the S tate  o f 

A la ska  in reduced licen se  revenues) is based  on 94 aircraft be ing licensed  at the reduced rate (94 X  

$600 d iscount).

Prepared by: Dawn Holland-Williarr.s _______________________________ Phone 269-0359
Division Alcoholic Beverage Conl

Approved by: Larry Persily, Deputy Co
Agency Department of Revenue

Division Alcoholic Beverage Contrr :-oard___________________________  Date/Time 1/17/02 1:28 PM

Approved by: Larry Persily, Deputy Corr. ssioner________________________  Data 01/17/2002

(Revisod 0/2001 OMB) Page 1 of 2



Senate Transportation Committee H earing 
SB 215

Common C arrier Liquor Licenses 
Testimony by William L. MacKay, Vice President-Public & Governm ent Affairs

Alaska Airlines has requested that the current licensing requirements for common carrier 

beverage dispensary licenses be modified for two reasons. First, to simplify the requirements so 

that adding additional aircraft will not require an entirely new application process, involving 

filling out the application, supplying supporting exhibits, and posting and publishing the 

application for a license. Alaska and the Board agree that modifying the statute to simplify 

obtaining additional common carrier licenses will reduce the clerical and administrative work for 

both Alaska Airlines and the Board and is therefore in the public interest.

Secondly. Alaska Airlines would like the fees reduced. Alaska Airlines currently has 102 

aircraft and plans to add additional aircraft each year. The growth of the fleet substantially 

exceeds the growth of its intrastate flying. Alaska Airlines recently began service from Seattle to 

Washington D.C. and will soon commence service from Seattle to Denver and Boston. The 

Company does not have an effective means of limiting the aircraft that serve Alaska to a select 

few and instead operates all o f its aircraft in Alaska, often to enable it to provide single plane 

service from cities in Alaska to cities south or east of Seattle. Since every aircraft must be 

separately licensed, and every license costs Alaska Airlines $450 a year (a $700 biannual fee 

plus a $200 license fee), the license fees have become quite high and will continue to escalate at 

a faster rate than the Company’s intrastate flying will escalate. Alaska Airlines only operates a 

small portion of its fleet on intrastate routes on any given day. In addition, it should be noted 

that none of the other major airlines serving Alaska, with the possible exception o f Delta, obtain 

Alaska liquor licenses since they do not operate intrastate. Alaska Airlines believes that it pays 

substantially more for common carrier licenses than any other licensee in Alaska. It seems fair to 

reduce the fees to more accurately reflect the costs to the Board of issuing licenses and the 

intrastate presence that Alaska Airlines actually has. If the proposed bill becomes law, Alaska 

Airlines will still pay more in fees to Alaska than it pays in any other state.

B O X  6 8 9 0 0  S E A T T L E ,  W A  9 8 1 6 8 - 0 9 0 0 / 2 0 6 - 4 3 3 - 3 2 0 0
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Current System -w ide State L icense Fees:

License Fees 
Fleet of 102

Master Per AC Total

Alaska 450.00 45,900.00 *
Phoenix, Arizona 275.00 n/a
Tucson, Arizona 275.00 n/a 550.00
California 400.00 12.00 1,612.00
Illinois n/a 60.00 1,260.00 700 & 900’s only
Oregon 202.60 n/a 202.60
Virginia 1,870.00 n/a 1,870.00
Washington 750.00 5.00 1,255.00

* Annual Cost; however required to file Biannually @ $900.00 per aircraft



SB215 - License Renewal Breakdown

S easona l

S ea sona l

Sea sona l

S ea sona l

F Y  2003  R e d u c e d  r e v e n u e s  to  s ta te  - $22,700
A k  A ir  - 92 Lo ss  o f (82 x $600) ($49,200 - (10 x  $350) + (2 x  $50)} = $45,600

O thers - 22 G a in  o f (18 x  $350) $6,300
W estou rs  - 2 G a in  (8 x $350) ($2,800 + (3 x $50)} = $2,950
O th e rs - 4 3  G a in  o f (39 x  $350) $13,650

F Y  2004  R e d u c e d  re v e n u e s  to  s ta te  - $39,500

A k  A ir  - 1 2  Lo ss  o f (12 x $700) $9,400 - change  in b ienn ia l period

O thers - 1 8  Lo ss  o f $12,600
W estou rs -1 1  Lo ss  o f (11 x  $3!>0) $3,850 - change  in b ienn ia l period
O th e r s - 3 9  Lo ss  o f (39 x $35o) $13,650

F Y  2005  R e d u c e d  re v e n u e s  to  s ta te  - $27,200

A K  A ir  L o ss  o f (94 x $600) $56,400
O thers G a in  o f (18 x $700) $12,600

W estou rs  G a in  (8 x $350) ($2,800 + (3 x $50)} = $2,950

O thers G a in  o f (39 x $350) $13,650

F Y  2006 N o L ic e n se s  Expected R e d u c e d  re v e n u e s  to  s ta te  - $0

F Y  2007
A k  A ir  
O thers 
W estou rs 

O thers

R e d u c e d  re v e n u e s  to  s ta te  - $27,200

Loss  o f (94 x $600) $56,400
G a in  o f (18 x  $700) $12,600

G a in  (8 x $350) ($2,800 + (3 x  $50)} = $2,950
G a in  o f (39 x  $350) $13,650
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iAnnual Fees (based upon 90  A ircraft in fleet) J

Alcohoi i obacco & Firearms 
Individual licenses placed on board

Alaska*
Individual licenses placed on board 

Arizona
One license posted in office location 

California
Individual licenses placed on board 

Oregon
One license posted in office location

Nevada

Washington
Individual licenses placed on board

$22,500, $250  per. Aircraft -

$40,500(

$  275
li

• I$  1,468
I

203r$

$

$ 1.200
j

$ 9 0 0 (7 0 0  Lie+200 Filing) 
per aircraft

$400  Fee + $12 per a/c for 
duplicate licenses

>750  fee + $ 5  per a/c 
for duplicate licenses

*A|| licensing fees are annual except Alaska. Alaska has a statutory Biannual 
licensing requirement- ($81,000 paymjent) j



Council on y l  Icohol / [  6hs,c and ^pw lic  ^ a ^ ty -^ /lla ska  

2̂  2.3007 - (Juntas/I laska <7*7802 - 07) X86-5032.

ADVISORY - SB 215
To All participants:

Should you take any position whatsoever as individuals, we recommend that you indicate 
that there is no objection to, or support at all for passage of this measure.

o This’is not an alcohol bill. It is a revenue reduction measure, 
o  The principal outcome o f this bill, if  enacted, will be a reduction o f $56,400 in the 

beverage dispensary license costs to Alaska Airlines. No other licensee would 
benefit much if  at all from this measure, 

o Alaska Airlines has 104 common carrier dispensing licenses, one for each aircraft. 
Current cost $700 each, This bill would reduce the fee from $700 to $100 for 94 
o f those licenses. A direct savings to A laska Airlines o f $56,400 a year. In the big 
picture, not an amount worth wasting any time on, or investing any political 
capital. It is a non-issue from our view, 

o Alaska Airline* also has one full dispensing license at the Board Room in
Anchorage. This is a standard $2500 fee license, and this legislation has no effect 
at all on that or any other ful? dispensary license, 

o  SB 215 would have absolutely no effect whatsoever on our issues . . .
consumption or availability, 

o Alaska Airlines will not reduce or increase the price of alcoholic beverages sold 
in-flight. There will be absolutely no changes in consumption from this bill, 

o You have chosen wisely, to focus on passage of a substantial increase in the 1983 
level alcohol excise tax this session. That single issue will require your active 
participation, and we will keep you posted on the progress of several pieces of 
legislation currently under consideration, should you choose to get involved.

We recommend you take absolutely no position for or against this measure. If  the 
legislature wishes to contribute to the economic picture at Alaska Airlines as a part of an 
effort to increase or protect tourism, or for any other reason, that is their business.

Howard Seaman

'l/Jiod&rating alcohol and violence through public policy information



Corrections to CSSB 215(17IN)

Subject: Corrections to CSSB 215(FIN)
Date: Wed, 08 May 2002 11:37:31 -0800 

From: Douglas Griffin < doug_griffin@revenuc.state.ak.us>
Organization; State o f Alaska - Departm ent o f Revenue - ABC 

T o: amy_erickson@legis.state.ak.us

The increase in Common Carrier licenses from $700 for a two year license 
to $1,000 will generate revenue that is not reflected in the present 
fiscal note. The revenue increase is moderated by the large number of 
seasonal common carrier licenses (provided for under AS 04.11.680(a)) 
that allow six month operation during the visitor season for one half 
the cost.

The increased revenue will equal $12,600 during even fiscal years and 
$8,350 during odd fiscal years. This means that once the transition to 
the new rate structure takes place the State will lose only $25,600 
during a given two year cycle instead of the $46,400 reflected in the 
fiscal note.

I regret my misunderstanding of the present bill and confusion it may 
have caused for you and the House Labor and Commerce Committee.

mailto:doug_griffin@revenuc.state.ak.us
mailto:amy_erickson@legis.state.ak.us
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SENATOR LYDA GREEN
S E N A T E  D IS T R IC T  N

Sponsor Statement

CS SB 220 (L&C)

“An Act relating to the scope of practice authorized under a license to practice
hairdressing.”

Committee Substitute for Senate Bill 220 (L&C) amends A.S. 08.13.170 (f), authorizing 
the Board of Barbers and Hairdressers to issue a hairdressing license that includes the 
temporary removal of superfluous hair on the face and neck and the application of basic 
make-up. These services are typically assumed to be available from a hairdresser.

The removal of unwanted hair by means of hair waxing and the application of basic make­
up are services that Hairdressers should be allowed to practice. Hairdressers are trained 
and tested in these areas and have always performed these services. Both waxing and basic 
make-up are a part of the curriculum required to graduate; by statute, current training 
required for a hairdressing license is 1650 hours. Included in the 1650 hours are fifteen 
practical operations of eyebrow arching and hair removal by means of waxing, tweezing 
and the use of depilatories and fifteen basic make-up applications including skin analysis, 
complete and corrective make-up and the application of false eyelashes (12 AAC 09.160). 
Although the curriculum requires that they perform these operations during the 
instructional phase, once they are licensed, Alaska State law prohibits them from 
performing either service for their clients.

I respectfully request your support of CS SB 220 (L&C), allowing trained professionals to 
continue a practice that they are fully qualified to do.



______________ DCED
Occupational Licensing (117) 

Component Occupational Licensing______

Component No.

Note; Amounts do not include inflation unless otherwise noted below.
(Thousands o f Dolla rs)

OPERATING  EXPEND ITURES FY  2003 FY 2004 FY  2005 FY  2006 FY  2007 FY  2008

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TO TAL O PERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPEND ITU RES I

CH AN G E  IN R EV EN U ES  ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SO U R CE (Thousands of Dollars)
1002 Federal Receipts
1003 G F  Match
1004 G F
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TO TAL 0.0 0.0 0.0 0.0 0.0 0.0

Estim ate o f any current yoar (FY2002) cost: 0.0
Check th is  box (X) if fund ing for th is  bill is  inc luded in the Governor's FY  2003 budget oroposal: I

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

New  funds are not requ ired to im plem ent this bill.

Jennifer Strickler, Administrative Manager
Occupational Licensing

Prepared by:
Division

Approved by: Deborah B. Sedwick, Commissioner_______________
Ac jncy Department of Community & Economic Development

Phone (907) 465-2144 
Date/Time 3/27/02 3:28 PM

Date 3/27/2002
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