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House Labor and Commerce Committee

Sponsor Statement
~ HB 262
Bunding Safety Account

House Bill 262 is a fees-for-service measure establishing a building safety account that allows
die Department of Labor to collect fees to support its mechanical inspections program and
to eliminate the sizeable backlog of elevaVr and boiler inspections.

In die mid-1990s there were five electrical inspectors, two elevator inspectors, and five
boiler/pressure vessel inspectors to inspect approximately six hundred elevators statewide.
Currendy diere are only two electrical inspectors, one elevator inspector, and three
boiler/pressure inspectors to inspect nearly 900 elevators, with nearly 6,U00 boiler/pressure

vessels overdue for inspection.

Passage of House Bill 262 will allow the mechanical inspections program to be self-sufficient
and to fund and restore a Fairbanks-based electrical inspector and boiler inspector, aJuneau-
based elevator inspector, and one Anchorage-based boiler/pressure vessel inspector.
Revenue collected by the four additional inspectors will generate enough funds for the
program to not only pay for itself, but will enable die department to eliminate the backlog of

inspections in approximately two years.

Staff Contact: Amy Erickson
Last Updated: January 25,2002
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Nurber :
2002 LEGISLATIVE SESSION Bill Version: HB 262
() Publish Date:
Revision Date/Time (Note if correction); Bejﬁmmnt Labor and Workforce Development
Title: Building Safety Labor Standards & Safety
Conponent:  Mechanical Inspection

Sponsar: Rules Committee
Requester: ~ House L&C Component Number: A4S
Expenditures/Revenues _ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below
OPERATING EXPENDITURES FY2003 FY2004 FY2005 FYy2006 FYy2007 FY2008
Personal Services
Travel
Contractual
Supplies
Equipment
Land &Structures
Grants &Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 00
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)
1002 Federal Recelpts
1003 GF Match
1004 GF _ 5404.53 2404.53 2404.53 2404.53 2404.53 404.5
1005 GF/Program Receipts 6%.5 6%.5 6%.5 6%.5 6%.5 6%.5
1037 GF/Mental Health
New## Building Safe%yAcct 1,000 12000 11000 11000 11000 11000

TOTAL 0.0 00 0.0 00 0.0 00

Estimate of any current year (FY2002) cost: None

Check this box (X) if funding for this hill is included in the Governor's FY 2003 budget proposal:
POSITIONS

Full-time

Part-time

Temporary

ANALYSIS:  (Attach aseparate page ffnecessary)

The hill creates the Building Safety Account in the state treasury, and designates certain fees collected by
the Department of Labor and Workforce Development to be deposited into the fund. These fees include
fees collected for boiler inspections, elevator inspections, and electrical and plumbing worker certificates
of fitness. The Mechanical Inspection program within the Division of Labor Standards and Safety has
collected program receipts in excess of appropriated authority for a number of years, while at the same
time funding part of tl. * program with general funds. Creating the Building Safety Account would
consolidate collections into a single account and allow replacement of an equal amount of program receipt

and general fund authorization.

Prepared by:  Richard Mastriano, Director Phone; 269-4900
Division: Labor Standards & Safety Date/Time: 1/28/02 3:40 PV
Approved by.  Ed Flanagan, Commissioner Date: 01/28/02
Agency. Department of Labor and Workforce Development

For distribution information, call the Governor’s Legislative Office
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House Labor and Commerce Committee

Sponsor Statement
HB 269

“An act establishing employment protections for certain employees in the aviation
Industry relating to safety issues.”

The total number of Alaskan aviation accidents in the ten-year period from 1990
o 1999, totaled 1665, an average of one every other day. The total aviation fatalities for
the same period totaled 34, one death every 9 days. Certainly, Alaskan aviation
statastics can cause concem for most traelers, but insurance companies have become
alarmed at Alaska 3 aviation industry by doubling rates each of the past three years.
Some air carries can barely afford their premiums. To battle the high costs of aviation
insurance whi le providing safe, air trael, the House Labor and Commerce Committee
introduced House Bill 269.

Safety inAviation or safety within any industry can sometimes be obfuscated by
the overwhelming force to be profitable, hence the need forwhistleblower legislation.
HB 269 provides aviation employees with a “Safety net” by protecting individuals thet
may voice concems about safety, maintenance or inclement weather. HB 269 shields
aviation employees in statute from being wrongful ly “discharged, threatened, or
otherwise discriminated against,” because the employee ingood farth acted to ensure
aviation safety.

In an Industry struggling against sky-rocketing insurance aosts, increased safety
practices will assuredly lower the number of accidents per year. Sometimes inadirect
reduction to safe, air trael, aviation employees are often forced to flywhen conditions,
mechanical operations and maintenance are far from perfect. To lower insurance rates by
providing safe air trael, HB 269 provides needed whistle-blower legislation inan
Alaskan industry plagued by high costs and numerous disssters.


mailto:Representative_Lisa_Murkowski@legis.state.ak.us

Sectional Analysis
HB 269

“An act establishing employment protections for certain employees in the aviation
Industry relating to safety issues.”

*Section 1. Amends Alaska Statute by adding anew chapter being chapter AS 02.80.
(a) Sets forth into statute that an employer may not ... dharge, threaten or
otherwise discriminate against an aviation employee for any reason ifthe
employee ingood farth acted in a safety conscience manner. Numbers 1-2
provide specific reasons that apply 1o (a).

(b) Nothiing withiin this section removes any rights concerniing an individual 3
right to col lective bargaining.

(© Requires tratemployers sall post notices as itrelates to this section.

(d) Under this section, ifa violation of this section occurs a person may seek
punitive damages in cvil court.

(® Ifaviolation does occur then punitive damages sall not be more than
$10,000, which may be enforceable by the Attomey General.

(f) Clearly defines “diroaft” and “émployer ss itrelates to this section.
*Section 2. Amends the uncodified law within the statutes.

() The changes to statute covered by this bill only relate to those individuals in
the aviation inoustry.

(b) The definitions in Section 1also apply 1o Section 2.
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Alaska Aviation Accident Data Summary
Alaska Interagency Aviation Safety Initiative
NIOSH, Alaska Field Station
April 25, 2000

Prior to collation, these data were obtained from NTSB, FAA, Alaska Bureau of
Vital Statistics, Alaska Office of the Medical Examiner, and the Alaska
Department of Labor. All data for 1999 Is preliminary.

S

Total aviation accidents in Alaska for the ten-year period of 1990-1999 =
1665, an average of one every other day

Total aviation fatalities for 1990-1999 = 398, an average of ome every 9 days

» There were 186 idtal crashes involving 194 aircraft during this time period with
a total of 398 fatalities.

» Of these 398 fatalities, 106 were occupational pilots, 86 were non-pilot
occupational fatalities, and 206 were non-occupational fatalities.

*  The mean number of fatal crashes for this time period per year was 18.6, with
an average of 2.1 fatalities per fatal crash, and an average of 39.8 fatalities
per year.

* 173 fatal crashes involved fixed wing aircraft, 14 involved helicopters (one

crash involved both plane and helicopter, so adds to 187)

For 1990-1998, the most common first finding of the fatal crashes was loss of

control in flight (28%), followed by in flight collision with terrain or water (28%),

in flight encounter with weather (15%), and airframe/component/system

failure/malfunction (5%). (This section has not been updated for 1999

because data is not yet available.)

v

Total serious injuries =271(1/90 through 10/99, most recent available data)
Total minor injuries =448 (1/90 through 10/99, most recent available data)

Average of 11 pilot fatalities per year out of a commercial pilot workforce of

2600 = an annual pilot fatality rate of 420 per 100,000 pilots (or 0.4%).

» This is equivalent to a 30-year career fatality risk of 12% for commercial pilots
in Alaska.

» Compared to the average U.S. worker (with a 30-year career risk of 0.12),
Alaska commercial pilots have a 100-fold increased risk of fatality.

Total of direct and indirect costs, and lost future wages based on 11 pilot
fatalities per year are over $18 million
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Total of direct and indirect costs, and lost future wages based on average of
9 non-pilot occupational deaths per year =yearly cost of $9,279,000:

Total of direct and indirect costs, and lost future wages based on average of
21 non-occupational deaths per year =yearly cost of $26,355,000:

Total combined costs of pilots, non-pilot occupational, and non-occupational
fatalities =a total yearly cost of over $53 million or over $1.3 million per

death.

Alaska Interagency Aviation Safety Initiative:

«

The 3-year interagency initiative involves the Federal Aviation Administration
(FAA), the National Transportation Safety Board (NTSB), the National Weather
Service (NWS), and the National Institute for Occupational Safety and Health
(NIOSH). All four agencies share an interest in promoting aviation safety and
preventing aircraft crashes. The initiative involves five elements:

Gather and analyze data

Bring together working groups
Work to develop communication and education tools

*  Evaluate effectiveness of and changes in flight safety practices
Evaluate progress and suggest additional improvements

Goal: To reduce the number of occupational aviation-related fatalities in Alaska
by 50 percent for the years 2000-2009 (compared to 1990-1999)

Objective: To improve aviation data management and collaborative analysis
capacity and optimize efforts by federal agencies (FAA, NTSB, NWS, NIOSH. and
industry) to reduce aviation accidents in Alaska through partnerships.

Contact Information:

George A. Conway, MD. MPH; Jan C. Manwaring, MPH

Alaska Field Station

National Institute lor Occupational Safety and Health (NIOSH)
4230 University Drive, Suite #310

Anchorage, Alaska 99508

Phone: 907-271-2382, Fax: 907-271-2390

T
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Page: Al Section: Nation

Study pinpoints deadliest type of
Alaslgapcrgsh P

By Larry Campbell, Daily News Reporter

A newly released aviation study points to a specific kind of aircraft
accident that kills more (revelers in Alaska than any other, giving
safety officials the most detailed focus yet on howto reduce crash

fatalities.

<-8ack

Edition: Final

The National Institute for Occupational Safety and Health said

emost people die when pilots flying without navigation instruments

find themselves flying from good weather into .bad and end up
crashing. Called «controlled flight into terrain,* these kinds of

accidents made up less than 20 percent of all types of aircraft
accidents but produced nearly 80 percent of Alaska's aviation

deaths.

The study was pt jitshed in this month, s Issue of Aviation, Space
and Environmental Medidne by members of e national institute
who have been studying work-relatod fatalities in Alaska for the
past 10 years.

"We now know that If we put a concerted effort on this aspect of
aviation fatalities, we can have a real impact on deaths tn Alaska,"
said Dr. George Conway, of the occupational safety and health
toam. "With this level of focus, we can work with the (aviation)
industry in a more deliberative fashion."

Raw numbers have always ranked Alaska as one of the most
dangerous places to fly in the United States, despite the steady
dedine in aviation accidents and deaths over the past few years.
The pilot fatality rate In Alaska is five times the national average.
For people in Alaska who must fly as ar. integral part of their Jobs -
- to and from work sites, for example - the fatality rate is 86 times
the national occupational fatality rate.

The health and safety institute study will contribute to a federally
funded effort begun this year between the institute, the Federal
Aviation Administration, the National Transportation Safety Board
and the National Weather Service to cut Alaska aviation crashes
and deaths in half by 2000.

The significance of this study is in its specifidty.

The safety analysts looked at every Alaska aircraft accident from
ificallv ajr commuter or air taxi accidents. The

ndcx.cfin 1/3/2001
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accidents were categorized as takocff or landing accidents, 51
percent; loss of control or an emergency, 17 percent; controlled
fligfrt into terrain, 17 percent: and taxiing or standing accidents. 5

percent.

The details revealed that of the 140 deaths in all these crashes. 62
happened during controlled flight into terrain - what air-safety
experts call CFIT.

Further, the most dangerous CFIT situation occurred when pilots
flew from good weather into bad, where navigation instruments
would be required. The study showed that 52 of the 82 fatalities
happened in those crashes.

An example of the most dangerous situation is a crash that Killed a
pilot and two passengers and seriously injured another on the
Alaska Peninsula on Aug. 23.

A Cessna 160 operated by a fishing lodge was flying guests back
from a fishing spot. According to a preliminary report by the
National Transportation Safety Board, the pilot, flying under visual
flight rules, entered a mountain pass. Heavy clouds dosed in
behind. A second airplane following the Cessna turned tx ‘ore
entering the pass. But, according to the NTSB report, the pilot of
the first plane radioed the pilot of the second plane that he was
“kind of committed now."

Rescuers found the airplane about 34 miles south of Pilot Point in
an area of steep rocks at the foot of a gleder, about 150 feet b8iow

the summit of the pass.

The state’s commercial air carrier industry, which has often been
skeptical of government oversight, praised this latest study.

“I think this is going to help the industry.” said John Eckels,
president of the Alaska Air Carriers Association, representing mod
of the state's commercial operations. T his is specific, and the
more we know about what causes accidents, the batter focused we

can be."

Eckels said the report will help with the association's existing
efforts to improve air safety. In the past year the air carriers group
has begun drafting an outline of recommended operating
standards for members, established a resource center, and drafted
plans to ask the state’s congressional delegation for money to

increase pilot training.

The report also validates the views of federal safety officials,
according to John Duncan, FAA division manager of flight
standards in Alaska.

"These findings back up the efforts we've undertaken in the past
year to help pilots and operators,” Duncan said. He said inspection
programs have been redesigned to help sir earner companies
identify and fix problems in their operations, notjust sanction them
for violations, as had been the practice.

Now the institute will take the report to meetings with the industry
and the other federal agency partners and start coming up with
specific new ideas to help keep pilots from flying into bad vwather

https://www.geonorth.com/purchasc/adn/mdex.cfin
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In the meantime, the institute's Conway said simpty being aware of
these findings may help both pilots and passengers make batter
decisions.

This Is more compelling evidence that sfiould make pilots and
passengers more circumspect about flying Into bad conditions,” he

said.

Reporter Larry Campbell can be reached at Icampbell@adn.com
or 257-4321.

© Copyright IMfMiW - Anchorage Dally News.
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Fact Sheet: Newly-published study of Alaska Air Crashes (Page 1 of 2)
November 7.2000

Because so much progress has been made in preventing commercial fishing and
logging deaths, aircraft crashes are now the leading cause of occupational fatalities in
Alaska. A new study of the most lethal type of Alaskan aircraft crash, by the National
Institute for Occupational Safety and Health (NIOSH) Alaska Field Station, sheds some

further light on this problem.

- 351 commuter and air taxi accidents, with 140 resultant fatalities, occurred in
Alaska from 1991-1998

- 82 (59%) of these 140 fatalities were attributed to Controlled Flight Into Terrain
(CFIT) accidents, although only 59 (17%) of these aviation crashes were

CFIT

- A strong association was found between VFR flights into IMC and CFIT
accidents.

- Thus, the most lethal, recurrent scenario was where the flight began in good or
marginal visibility conditions, then proceeded into poor visibility
(instrument) conditions, crashing into terrain.

-The National Transportation Safety Board had attributed all CFIT flights included
in this study to pilot error, often for continuing visual flight into instrument

conditions.

These findings support the need for exercising greater caution in marginal weather and
improved training of pilots for flight decision-making.

Questions remain concerning why pilots continue flight into low visibility, the role of
human error, and the ability of ground-proximity/avoidance technology to decrease
CFIT crashes and the associated fatalities. NIOSH is currently working on a project to
evaluate pilot flight experience and involvement in a crash.

Alaska has experienced an overall downward trend in occupational fatalities since 1990
(from 82 fatalities in 1990 to 42 fatalities in 1999 — a decrease of 49 percent), but
occupational aviation fatalities continue to be a problem. During the 5-year period of
1990-94, there were a total of 367 occupational fatalities; 37% (137) were due to
drownings, primarily among commercial fishermen and 28% (103) were due to aviation
crashes. However, during the 5-year period of 1995-99, there were a total of 277
occupational fatalities; 32% (89) were due to aviation crashes, and 29% (79) were due

to drownings, primarily among cc mercial fishermen.
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Aviation Safety Initiative Update (Page 2 of 2)

In response to Alaska’s high occupational fatality rate from aircraft crashes, the U *v.
Congress has supported the implementation of a federal initiative to reduce aviation-
related injuries and fatalities and to promote aviation safety in cooperation with the air
transportation industry in Alaska. The initiative is a three-year commitment led by a
partnership of four federal agencies who share an interest in preventing aircraft crashes
and promoting aviation safety - the Federal Aviation Administration (FAA), the National
Transportation Safety Board (NTSB), the National Weather Service (NWS), and the
National Institute for Occupational Safety and Health (NIOSH). The goal of the initiative
is to reduce the number of aircraft crashes/injuries in Alaska by at least 50 percent by
the end of 2009 (1990-1999 compared to 2000-2009). Since the initiative began early
this year, a team of specialists (five NIOSH employees, and two FAA employees
detailed to NIOSH) have worked intensively on completing the first two initiative

objectives:

* Gathering and analyzing aircraft crash, injury and fatality data involving Alaska
commuters and air taxies, and identifying risk factors.

* Bringing together aviation industry groups to characterize the problems.

This is being accomplished by analyzing NTSB and FAA data on aircraft accidents, and
by conducting focus group meetings with air earner operators and pilots throughout the
state (so far in Anchorage, Juneau, Ketchikan, Bethel, Barrow, and Kotzebue). The
team will focus on also completing the remaining three objectives within the next two

years:
Develop aviation safety education plans for pilots, companies, and the flying
public.
Evaluate the effectiveness of and changes in flight safety practices.

* E' aluate progress and suggest additional improvements.

Contact Information:

George A. Conway, MD, MPH

Alaska Field Station, Division of Safety Research,

National Institute for Occupational Safety and Health (NIOSH)
4230 University Drive, Suite #310

Anchorage, Alaska 99508

Phone: 907-271-2382, Fax: 907-271-2390
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ORIGINAL RESEARCH

Controlled Flight

Commuter and Air Taxi

Operators

into Terrain Accidents Among

in Alaska

Timothy K. Thomas, M.D.. DrANA M. Bensyt, Ph.D.,

Jan

Thomas TK, Bsnsil DM, Manwajunc JC, Conway CA. cCon-
trolled flight into terrain accidents among commuter and Air taxi
operators irt Alaska. Aviat Space Environ Med 2000; 71:1098-1103.

Background: 8ciwven 1990 and 1998, aviation accidenit In Alaska
caused 100 occupaiional pilot death* (equivalent to 430/100,000 pilots/
year, approximately 86 times the overall U.S. worker fatality rate).
Although Alaskan geography and climate incrtaw aviation risks, many
accidents were attributed to pilot error. While most accidents occurred
during ukeofl/landing. most fatalities resulted from Controlled Flight
Into Terrain (CFIT). The purpose of this Study was to examine risk factors
for cF1T. Methods: Uiing National Transportation Safety Board airpljne
accident data w i identified CFIT from flight phase and went description
fields, and calculated odds ratios for CFIT/non-CFIT accidents for visual
conditions, aircraft features, and pifot experience. Reuilts: setween
1991 andl998, 351 single aircraft commuter and air taxi accidents
occurred m Alaska; 59 (17% ) were CFIT Of 140 total fatalities. 82 (59%)
occurred in 30 CFIT accidents. There was a twelve-fold risk for death in
CFIT vs. non-CFiT accidents (OR - 12.42, 95% CI - 8.19-18.83).
Accidents while flying Visual Flight Rut'es (VFR) into poor visibility weie
morn likely CFIT than non-CFIT (Odds ratio » 46.06, Confidence Inter-
val' - 19.32-112.46). and caused 37% of all deaths. Additionally, flights
m instrument Meteorological Conditions (ImQ were 47 limes more
likely tj be CFiT than non-CFIT. No risk for CFIT was shown for flight
hours, number of engines, passenger piesente. or pilot age Mil CFIT
wv'e attributed to pilot error, often for continuing VFR into poor visibil-
ity. conclusion: criT caused most aviation deaths. Further research into
human factors contributing tu CFIT is needed. Impltnsvnranon of global-
positioning, ground-proximity/avoidance technology, might reduce
CFIT incidence.

Keywords: aviation, accidents, controlled flight into terrain, Alaska.

B ETWEEN 1990 AND 1998 there were 729 fatal com-
muter and air taxi accidents it. the United States,
Alaska accounted for 49 21%3 of these accidents (13).
Over the same period, 1990-1998,100 people working as
pilots at the time of the aircraft accident died in Alaska
Slg This is equivalent to an occupational fatality rate of
0/10UCQ0 per yr which is apﬁ)rommately 86 times the
occupational fatality rate for all workers in the United
States* and nearly 5 times the national fatality rate for
all pilots*. Additionally, this is almost 24 times the rate
for Alaskan workers* making aviation the highest-risk
occupation in Alaska.

These statistics may, to some extent, reflect the
unique physical and demographic features affecting
aviation in'Alaska. Its northern latitudes, vast mountain
ranges, flat marshy tundra, and extensive coastline re-
sult in diverse climatic zones and associated variable
and often harsh weather. Because of this, conditions of

1098

. Manwaiunc,

George A. Conway, MD, MPH

M.P.H.

ﬁoor visibility are common. In addition, although over
alf of the Alaskan population lives in one of the state's
three major cities (Anchorage, Fairbanks, and Juneau_%,
much of the remaining population lives in remote vi
lages not connected to the road system and only acces-
sible year-round by aircraft. Commuter and air taxi
operafors (operating under 14 CFR Part 135) serve as
the main link between these villages and regional hubs,
and transport people, goods, and mail. In 1994 com-
muter airlines in Alaska served 238 locations, only 5 of
which had road connection to the regional airline hub
14). Compared with the remainder of the United States,
laska has 76 times as many commuter airline flights
per capita (13). o
Astudy by Garrett et al. (8) on work-related aviation
fatalities in Alaska from 199 thr_ouxh 1994 reported the
death rate for commercial pilots in Alaska was 2.1 times
hlfgher than the overall US. rate for commercial pilots.
Of the fatal occupational accidents, 64% occurred due to
controlled flight into terrain (CFTT). A major risk factor
for these fatal occupational accidents was Iooor weather,
defined as Instrument Meteorological Conditions
5II\/_IC). Commercial pilots were also more likely to be
lying into IMC at the time of a fatal accident than
private pilots. _ o
A recent analysis of risk factors for Federal Aviation
Regulations (FARs) Part 91 (General aviation (GA)) ac-
cidents in the U.5. between 1983 and 1994 found that
factors associated with CFTT-typc accidents included

from the Alaska field Station, Division of Safety Research. Na-
tional Institute for Occupational Cafety and Health, Centers for Dis-
ease Control .md Prevention. Anchorage. AK.

This manuscript was received for review in August 1999 It was
revised in March 2000. It wj» accepted for publication in June 2000.

Address repnnt inquests to. Diana M. Beiuyl, CDC/NIOSH, 4230
University Drive *3)0, Anchorage, AK 99508; DbensylScdc.gov. Tirn
Thomas is a physician with South Central foundation in Anchorage.

AK.
* Overall occupational fatality rate for U.S., 1998 - 5/100.000 per yr

3).
"overall occupational pilot fatality rate for U S., 1996 « 88/100.000

per yr(19)
10verall occupational fatality rare for Alaska, 1994-1998 m 18/

100.000 per yr (12).
Reprint 4c Copyright Q by Aerospace Medical Association. Alexan-

dria, Va.

Aviation. Space, and Environmental Medicine ¢ Vol. 71. No. 11 * November 2000
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ALASKA CFIT ACCIDENTS—THOMAS ET AL

the following: instrument conditions; pilots over 50 y*
of age; male pilots; pilots with fewer total hours; and
mulfi-engine aircraft (5).

_Anather study by Li and Baker (11) of commuter and
air taxi accidents found that IMC, multi-engine aircraft,
and night accidents were associated withlack of sur-
vivability. TheY_aIso found in a study of GA pilots (10)
that IMC, mu tl-e_nglne aircraft, and night accidents
were associated with lack of survivability’ o

Qver half (54%) of the fatal commutér and air taxi
accidents in Alaska between 1989 and 1993 were related
to flying Visual Flight Rules (VFR) into IMC (14). Until
recently, regulations in 14 CFR Part 135 prohibited sin-
gle enqme commercial flights in Alaska from flying
under ‘Instrument Flight Rules (IFR). However, in a
survey of 44 -rommerrial pilots, conducted as part of the

199 ‘National Transportation SafetZy Board (NTSB%
Safety Study on Aviation in Alaska, 22 (50%) stated tha
in_responsg to operational pressures, they” had flown
VFR into IMC. "The_incidence of VFR into IMC...
suggests that. the possibilities of inadvertent and inten-
tional operation of VR flights into IMC are accepted
and... not unusual" (14). The study concluded that
dependence on flying was, one of the underlyin
reasons for the number of VFR into IMC accidents an
a Iead_ln? safety problem for Alaskan commuter airlines
and air faxis. o

A CFIT accident refers to any collision with land or
water in which the pilot was in control of the aircraft,
but had lost situational awareness (i.e., was not aware
of the plane's altitude, terrain elevation, or latitude and
longitude position of the aircraft). CFIT accident desig-
nation,_ requires first ruling out any detectable mechan-
ical failure of the aircraftor its equipment. Most CFIT
accidents are attributed to Pllot_error, wherein the pilot

Intentionally or inadvertently flies the aircraft into IMC.
However, attrlbutm? pilot "error as the cause of an
aircraft accident still does not explain the, "lapse in
judgment or deterioration in performance by experi-
enced, competent pilots" (15). _

The purpose of our _studP/ was to analyze the avail-
able data on accidents involving commuter and air taxi
operations in Alaska to determing if the risk factors
previously identified for GA accidents also apply to
commercial operators in Alaska.. This study included
only operators with Part 135 certificates; therefore, not
all occupational pilots in Alaska were included.

METHODS

Due to the lack of adequate exposure data for the
denominator of all commercial pilots operating in
Alaska, a traditional case-control approach such as that
used in a previous aviation study by Li and Bake: (11)
was not feasible, An epidemiological method based on
the use of hospital controls was undertaken. The use-
fulness of this method has been clearly demonstrated
by other similar public health studies. For example,

ompson et al. (19 studied the effectiveness of bicycle
helmets_using head-injured cyclists as cases and non-
head-injured cyclists as controls. Thompson et al. (18)
also performed a study using this same data and ap-
proach where they compared subjects with facial injury

rrA rtu. i aui cij coou riu

(cases) to those without facial injury (controls). Chalm-
ersetal. (4 comé)ared falls from playground equipment
for injured children and non-injured-children. For this
study, commercial aviation accidents that were CFTT
(casés) were compared with all other accidents (con-
frols) “which either did not occur during controlled
flight or in which the accident may have resulted from
the pilot's loss of control due to weather, terrain or
mechanical failure.

The analysis used data abstracted from the NTSB
accident reports and entered into a database main-
tained by the Federal Aviation Administration's
FAA)DNatlonaI Aviation Safety Data Analysis Center
NAS AC(?. According to the FAA and NT$B, an avia-
fion "accident" is "an occurrence associated with the
operation of an aircraft which takes place between the
time any person boards the aircraft with the intention of
flight and until such time as all such persons have
disembarked, and in which any person suffers death or
serious injury, or in which the aircraft receives substan-
tial damage™ (7). This accident data was obtained and
entered into a Computer database (Corel Paradox) for
analysis. Airplane accidents occurrlng in Alaska be-
tweén January 1, 1991 and December 31, 1998, involy-
ing one aircraft were selected. Because an accident is
given a single NTSB number regardless of the number
of aircraft involved, It was decided to simplify the anal-
ysis by excluding events involving multiple aircraft,
such as mid-air collisions. The study was further re-
stricted to accidents involving commuter and air taxi
flights operating under Federal Aviation Regulation
F R} Part 135 or Part 91. Title 14 Code of Federal
Regulations (CFR? Part 91 pertains to GA, but has por-
tions that apply 1o all operators, for instance non-in-
come gSeneratl_ng fll%hts such as returning to base. CFR
Part 135 pertains to Commuter and Air Taxi Operators.
Helicopter accidents were not included in our analysis.

_CFIT accidents were determined by using a phase of
flight field to select those accidentS which occurred
durmﬁ dimb, cruise, maneuvering, descent, or ap-
proach. A description of the event was then used to
exclude those in-tlight accidents due to uncontrolled or
emergency situations, such as less of control due to
strong winds, mechanical or engine failure, fire, or pilot
Impairment. These were categorized as non-CFIT acci-
dents in addition to all those accidents that occurred
during other phases of flight (e.g., takeoff, landing,
taxiing, or standing).

An epidemiologiC software program, EPI-INFO, was
used to calculate odds ratios for Visual conditions, air-
craft features, and characteristics of the pilot (which
could have affected judgment and decision-making
abilities). Specific_potential risk factors examined in-
cluded: number of engines; presence of passengers; pi-
lot a?e less than 30 or greater than 50; total number of
flight hours; total flight hours in the last 24 h, 30 d, and
0°d; total instrument hours; and total hours in make
and model of the accident aircraft. These were com-
pared by plotting the hours flown against frequency of
accident and establishing cut-off points where the ratio
of CFIT:non-CFIT accidénts differed from the observed
trend. Recent workforce data obtained from the FAA
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TABLE Il COMMUTER AND ON DEMAND
ACCIDENTS. 1991-11/98.

All All nun- All CFIT

Accidents CFIT CFIT VFR/IMC

Total accidents: 351 292 59 38

Total on

board 1060 884 176 128
Fatal accidents. 56 26 30 t7

Total on

board 156 68 88 57

Fatalities 140 58 82 52

Pilot

laulitim 51 23 28 16

indicate approximately 2,600 pilots currently fly com-
mercially for commuter or air taxi operations in Alaska;
2100 of ‘these pilots are estimated to fly for Part 135

operators.

RESULTS

_During the 8 yr from 1991-98 there were 1303 s;~gle
aircraft accidents_in Alaska.. Of these accidents, 7870
occurred under FARs pertaining to general aviation
(CFR Part 91) standards and 21% under commuter and
air taxi operations (Part 135). The remaining 1% were
large commercial aircraft (Part 121) or were unknown;
these accidents were not included’in the analysis nor
were occupational accidents for operators without a
Part 135 certificate. There were also 61 helicopters, one
ultralight, and one glider that were excluded from the
study. From the remaining accidents, there were 351
commuter and air taxi accidents, 26% occurred while
flying under the less restrictive Part 91 and 74% under
Pan 135. Although the proportion of flight hours flown
under Part 91 by commuter and air taxi is,unknown, the
proportion of &ccidents in this category is of interest,

f the 351 commuter and ajr taxi accidents, 180 (51"/(2
were takeoff or landing accidents, 90 526%) Involve
loss of control or an emergency, 59 (17%) were CFIT
accidents, and 10 (5%) occurred while taxiing_or stand-
ing. The CFIT accidents occurred during cruise (53%),
maneuvering (31%), approach (S%) and descent, climb
or takeoff (8%) Al _i)llots were_ instrument rated
and 97% of non-CFIT. pilots were instrument rated;
these hlfgh values for instrument rating would be ex-
pected for commercial pilots. Over 99% of the sub+ects
were male and all CFTT pilots were male. Because of the
small values for instrument ratings and gender, analy-
ses were not completed for these variables as they
might not_accurately reflect relatlonshlios among the
variables. These 351 accidents had a total of 884 people
on hoard. Of these accidents, 56 (16%) were fatal, ac-
counting for 140 fatalities mcludlnfg _pilot fatalities
(Table T). This 1s, equivalent to a fatality rate for the
commuter and_ air taxi 2|0|Iots_ of 300/100,000 per yr
using a denominator of 2100 pilots. _

Ofthe 59 CFIT accidents, 29 were fatal, accounting for
59% of all the fatalities. Only 38 (11%) of the accidents
involved flying VFR into IMC. However, 17 of these
were fatal ‘accidents, accounting for 52 (37%) of all
deaths and 16 (31%) of the pilot deaths. In contrast, only
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CFIT (n-59)
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Fig. 1. Annual incidence ol commuter and air taxi crashed: CFiT la m
591 (Black bar; and Non-CFIT (n m 351J (gray bar) in Alaska, 1991-98.

26 (9%) of the 292 non-CFIT accidents were fatal. Other
CFIT, 1., those not due to VFR into IMC, accidents
were primarily due to inattention to terrain and alti-
tude. All of the CFIT accidents were attributed to pilot
error (Fig. 1). S

The annual number of commuter and air taxi acci-
dents has not changed over the 8-yr period. Similarly
the annual number of CFTT accidents has not changed
either. However, among the CFIT accidents, there ap-

7

1991 1992 1993 1994 1995 1996 1997 1998

CUVFR/IMC/CFIT (n=38)
aaAll Qiher CFIT (n=21)

Fig. 2. Annual number ol CFIT due io VFR into IMC crashes (n - 38)
(gray bar) and all other CFIT crashv* 21) (black bar) m Alaska.

1991-98.
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Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec

MVFR/IMC/CFIT (0*38) |
OANnO Ifvr-CFIT(n.Jt) !
ON oivCFIT |[n.;K) 1

Fig. 3. Total Crashes in * 351) by month in Alaska, 1991-98: Non-
CFIT (n ®292) (gray bar); CFIT due to VFR mot IMC (n » 38) (black bn);
and all other CFIT crashes (n m 21) ( white bar).

i)ears to have been an incremental decline in VFR info

MC over the same period (FI(%. 22. Monthly Air Traffic
Control (JATC) activity shows that the summer months
of June, July, and August are the husiest times of the
year (6). However, the amount of instrument activity
remains fairly constant over the year, with only a slight
rise in the summer indicating that most of the increased
%ctlwty in the summer months is due to VFR opera-
lons.

Examination of the monthly incidence of all com-
muter and air taxi accidents and the portion that were
CFIT accidents shows that most accidents occurred in
August and the fewest in November (Fig. 3). Two peaks
in December and March did_not correSpond to an in-
crease in ATC activity, but did correspond to peaks in
CFIT accidents. This may be due to increased presct/es
on pilots to continue flights during these months due to
Christmas travel and mail as well"as travel for commu-
th activities such as spring break and the lditarod

ace.

CFIT accidents were 10 times more likely to be fatal
vs. non-CFIT accidents, and there was 12 times the risk

TABLkK' Il. ODDS RATIOS FOR EXPOSURE AND OUTCOME OP
CFIT TO NON-CFIT FATAL ACCIDENTS

odds Roto
Exposure Outcumn <95* Cl)
Fatal Non-Faul
Accidents  Accidents
CFIT Accident 30 29 10 58 (5 26-21.40)*
Non-CFIT Accident 26 266
Number Nuinbvr
died Survived
CFIT Accident 82 94 12.42 (3 19-18.83)*
Non-CFIT Accident 58 826
ep < 005.

Avution, Space. and EnnronmmInl Medicine ¢ Vol 7), No. Il *Noirmtxr 2000
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TATIIE in. odds ratios for exposures for cftt
TO NON-CFIT ACCIDENTS

Exposure CFIT Non-CFIT 0dds ratio (95% ClI)

IMC 3° 15 4749 (20.19-114.19)*
VMC* 1S 274
Due- to VFR-IMC 38 n 46.06 (19.32-112.46)*
VFR-VMC, IFR-IMC 21 280
Night 6 15 203 (.67-5.95)
Daylight 50 254
Singh.- ungirw 40 234 1.13 <51-2.55)
Multiple engines 10 54
1wo/more ON

board 41 195 1.14 (.6-2.19)
Only on* on board 18 93
Age > 50 vrs It 54 1.02 (.47-2.24)
Age < 50 yis 48 231
Age > 30 yn» 13 62 1.00 (.48-2.05)
Age < 30 yrj 46 219
*p < 005.
"VMC - Visual .Meteorological Conditions

for death among those involved in a CFTT vs. a non-
CFIT accident (Table [1). CFIT accidents were 46 times
more likely than non-CFIT accidents to have occurred
as a result of flying VFR into IMC. Of the CFIT acci-
dents, 85% occurred during daylight, 10%at night, and
5% in either the morning or ‘evening. There was no
increased risk for CFTT vs. non-CFIT for accidents at
night, number of engines, pilot age, or presence of
passengers (Table HI). .

No significant associations were found for CFTT vs.
non-CFQ' for those pilots with less than 6000 total hours
or total hours in make and model of the accident air-
craft. Indicators of recent activity and possible fatigue
did not show any association for CFIT or non-CFIT for
total hours flown in the last 24 h, 30 d, and 90 d. The
amount of instrument time flown was also not signifi-
cantly associated with CFIT accidents (Table 1V).

Overall, there was no decline in the total commuter
or air taxi accidents, or those that were CFIT accidents
during the period 19/[-98. However, there was a slight

TABIF. rv. ODDS RATIOS FOR FUCHT EXPERIENCE
AND CFTT TO NON-CFIT ACCIDENTS.

0dd3 Ratio
Flight expenence (hours) cprr Non-CFIT (95% CI)
Last 24 hours
<6 h 36 173 1.18 (.54-2.62)
>6 h 1 59
Last 30 d
<100 h 41 190 127 (.57-2.90)
>100 h 10 59
Last 90 d
<250 h 37 195 092 (46-1 «6)
>250 h 15 73
Instrument hours
<200 h 26 115 0.96 (47-1.97)
>200 h 1S 77
M»k* and Model
<1000 h 36 170 1.01 (.53-1.96)
>1000 h 19 91
Total
<6000 41 169 1.68(86-325)
>6000 17 118
1101
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decline for VFR into IMC accidents. Only 17% of all
accidents were CFIT accidents, vet these accounted for
59% of all the deaths, and 55% of all pilot deaths, giving
an extremely high fatality rate of 31X1/100,000 per yr.

DISCUSSION

This study has sought to examine risk factors associ-

ated with CFIT accidents in the aviation mdustay in
Alaska. A reduction in the number of CFIT accidents
will not dramatically change the number of accidents
but 1t will reduce the number of total fatalities, and
greatly decrease the pilot fatality rate. _

~ Asstrong association was found between VFR flights
into IMC and CFIT accidents Therefore, interventions
that target both human facte and navigational tech-
nology will need to be considered to reduce CFIT acci-
dentS.” In regards to human factors, elements such as
company operational procedures, management in-
volvemént in go/no-%o decisions, training In pilot de-
cision-making,”and the personal or operational pres-
sures that “Influence the _pilot's judgment "and
performance should be examined. _

Technology-based solutions for this problem involve
promotion and installation of enhanced Ground Prox-
Imity Warning Systems (GPWS), improved Ground
Collision Avoidance Systems (GCAS), new Global Po-
sitioning System (GPS) technology, and the expansion
of navigational aids and weather reporting systems. In
1975 the FAA mandated the Installation of GPW5 for
FAR part 121 operators, Since there there has been a
dramatic reduction in Part 121 CFIT accidents in the
US., from an average of eight per year to one every 2 yr
g& Current FAA requlations for part 135do not require

WS in aircraft that cany less than 10 passengers. In
an analysis of 108 CFIT accidents around the world
between 1988-94 mvolvm? air taxi, regonal and major
operators, 75% were not f.:'ed with GPWS. Addition-
a I¥, In about 70% of the accidents it was not required.
ATifth of these accidents occurred due to inadvertent
VR flight into IMC; most of these were single-pilot
flights involving regional and air taxi operators (9). The
recent FAA apProvaI of 1FR for single enc{;me art 135
carriers will allow for planned instiument flights and,
therefore, may reduce the likelihood of VFR flights into
IMC. However, the cost of the additional equipment
and maintenance required may delay, if not prohibit,
full implementation by many companies,

Although a previous study of GA accidents showed
an association with CFIT and pilot age (), our study
did not find any association between pilot gge or pilot
experience and CFIT accidents. Astudy of 188 accidents
involving corporate/executive pilots also did not show
a significant difference for fatal or non-fatal accidents
and pilot ag]e, make and model time, or total time (16).
Although there was no association detected between
age and” CFIT accidents, the reasons for the accident, or
the inappropriate decision which led to it, may vary
depending on the pilot's a%e and experience. An acci-
dent may be the result of the poor decisions or wrong
actions of a%/qung or ingxperienced pilot, or it may be
the result of inappropriate decisions or complacéncy
that occur with older age and/or more flying time.

10
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Company operating practices may also be a contribut-
ing cause. Further examination of this requires more
reSearch and is beyond the scope of this study.. _

The question of flight experience in Alaska is obvi-
ously important. However, this information Is not
readily available. The NTSB records the pilot's state of
residence based on home address. This may not reflect
the pilot's experience in Alaska, as many return season-
ally, but do not establish permanent residency. Others
ma)( have an Alaska address but may have only re-
cently started working_in the state._

There are certain limitations to this study. The lack of
readily available denominator data for all commercial
pilots,” including those who have not had, accidents,
(e.9., number of flight hours or number of flight depar-
{ures), necessitates the use of a case-control analysis. In
this study CFIT aircraft accidents were used as cases
and non-CFIT accidents as controls. Although there are
limitations inherent in comparing one accident popula-
tion to another accident population, there is, neverthe-
less, some merit in this type of comﬁarlson (17,18).
Thus, a sound epidemiologic method has heen estab-
lished which may be useful for further risk analysts
studies of CFIT accidents. _

The high occupational pilot fatality rate In Alaska
and the high fatality rate associated with CFIT accidents
reinforces the importance of addressing this type of
accident and examining the associated risk factors. Un-
derstanding the_factors that result in a pilot flying a
perfectly good aircraft into the ground due to inappro-
priate or poor decision making-and/or inadequate sit-
uational information could help in the design.of appro-
priate training programs and other interventions. This
would ultimately result in a major reduction of com-
mercial aviation fatalities. _

The National Institute for Occupational Safety and
Health, in conjunction with the FAA, NTSB and the
National Weather 5ervice, has recentiy undertaken a
joint initiative with the goal of reducing the number of
occupational fatalities in aircraft accidents by 50%. Over
the next decade we will attempt to accomplish this via
more detailed analysis of accident and denominator
data, collaborative development of voluntary standards
with the air taxi_industry, and evaluation of new tech-
nologies for their effectiveness in preventing CFIT in
single-engine air taxi operations. The elimination of
CFIT accidents alone would reduce the number of com-
mercial aviation fatalities in Alaska by oveT 70%. If
successfully implemented, intervention”strategies that
address human factors and make full use of new tech-
nologies could save many Alaskan lives.
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Alaska pilots feel pressured to fty

Commuter pilots tell
researcher they're
urged to fly despite
unsafe conditions

FAIRBANKS - Pilots for
small air carriers in Alftska say
they are pressured to fly under
unsafe condtttons and that com-
panies with crash records have
poorer safety practices, accord-
mg to two Tecently published

tudies
The Flight Safety Digest pub-

Mixing old and new; do traditions still ho

jective Safe

\ study

Irshed the studies in its Novem
ber-December editioa The digest
|s the publication of the nonprofrt
Flight Safety Foundation, which
describes ifself as a “neural
clearinghouse to disseminate ob-
informatioa”

One study was authored by
Colleen Mondor of Fairbanks, a
licensed_private pilot who once
worked in operations for a local
arr carrier. She interviewed 100
pilots from small companies
around the state and wrote her
while obtaining a mas-
ters degree at the University of

AIaska Fatrbanks in 1999,
ty-two pilots said they
had been pressured by their
companies or had direct knowl-
edge of other Btlots who had
been pressured by their compa-
nies to fly," Mondor wrote.
Companies were not the only
source of pressure.
“Seventy-three pilots said
that asseriger pressure can af-
fect their decision-making and
could have a negative impact on
fltgPt safetY ondor wrote.
ots succumbed; to
pressure despite overweight

aircraft or poor weather condi-
tions, for several reasons. Ego, a
desire to helpthe company, Wor-
ries about keeping the jab,
competition among pilots were
the most Si ntftcant reasons,
Mondor repor
Alaska’s
record has come under greater
scrutrny In recent years. From
1982 t 2000, 29 pércent of the
accidents among’ the nation’s
commuter and on-demand air
carriers occurred_in Alaska,
Mondor reported._From 1987 to
1997, she ‘said, 77 percent of

avratton safety

those accidents were attributed
to pilot error.

Mondor said her study was
unique because it was Uncon-
nected to the Federal Aviation
Administration, of which many
ptlots are suspicious. As a fellow
pilot, she ha an extra edge.

"I th teY idn’t knowme per-
sonally, they knew wh ere I
worked The came to me feel-
ing safe and secure " she said., “
guaranteed them anonymity.”

The other study was conduct-

gt e FAA usrntg surveys

lease see Pilots, Pageé 8

d true?

Science fair participants
compare modern medicine
with Native practices

By ANDREW KRUEGER

THE JUNEAU EMPIFIE

Devil’s club may be better known to-

ay for the wicked wounds it can inflict,

bu Amanda Padron and Kami Wright

have found that when its healing powers

are compared to_hydrocortisone, the
modern medicine {ust doesn't cut it

Asa project for

his weekend’s South-

east Alaska Native Science Fair
Padron and Wright, seventh-graders at

Floyd Dryden Middl dle Sc

G



spend millions
>Sile system

Torps estimates

th between $100

illion. _
; tag, the project
Alaska consliuc-

nimer, said Dick

e director of the
Associated Gen-
Alaska.

ad_private con-
will far exceed
ssile defense, he

The prerct is expected to he a
boost for the Fairbanks area. The

[irgdgct likely will produce 500 to
,000 jobs, hé said.

The money will come from the
$7.8 hillion Congress approved for
missile defense”work during this
fiscal year. President Bush signed
that expenditure into law Jan. 10

The government’s formal “re-

quest for proposals,” with more de-

tails of the contract work, will be
available next week.

Pilots...

Continued from Page 1

but Mondor said it suffered from
a_low response rate. Out of 3237
distributed, 491 were returned.
The authors of that study, who
work for FAA Civil Aerospace
Medical Institute in Oklahoma
City, looked at pilot perceptions
amon% Alaska ‘companies that
have had “controlled flights into
terrain,” the technical ferm for

Trip...

some crashes, sometimes re-
ferred to as CFIT. _
The data indicate that pilots
working for companies with crash
records rated their company prac-
tices lower than did pilots Working
for comPanlesthhout crash records.
“In the event that CFIT com-
panies create a more positive
safety climate and improve their
safety practices, it is likely that
they also will reduce their risk of
CFIT accidents,” the authors said.

"Therewasa part of me that felt
she was dead,” he said. "I kind of
gave her a kiss. I knew that would



From the Desk o f

R. MICHAEL O'NEILL SECURITY
AVIATION

B St RS
30 AuortRoed
Anchorage, Alatk* 98502
Teh)phono (907) 240-267?
Fax (907) 240 -6911

2-2-01

To: Lisa Murkowski & Andrew linlcro
Via Fax

Lisa & Andrew.

I want t thak both of you for getting something going on the aviation insurance
problem.

Your press releese had sonic very valid points.  Another 1tem to consider i tret this
insurance atisis could actually cause more accidents and faaliies 1 believe that
economic pressure has been a contributing factor for many of the gperators having
accicents. They have 1o fly to pay Chevron, payroll, rent and insurance so they push the
weather and flywhen they should rot. We end up with the accidents as a reult of scud-
running or flying into weather the pilot or plane may not be capable of handling. |
foresee more of thet happening with the gigantiic increases tret everyone will have to pay.

My 1dea may not be realistic or possible but hopefully it will be considered by the
Legislators We need help and you are our kst source. No matter how good my record
(and others K) we are atthe mercy of just a few Insurance cariers and as a result we pay
an eorbitait amount in Alaska.  As an exanple:  The maximum amount of libility
coverage | can aotain s$L million per scat and with the hull insurance my premium this
year i5$510,000 Iflwere in Sattle, Key West, New York City or even Whitehorse, |
would be able to get 550 million per seat and my total premium would be around
$95,000. Nice to have an Alaska address and a clean operation!

Possible solution:  Start an insurancepool - Alaska gperators put into itdouble what treir
premium would be in Settle. Next the State put in $100 - 200 millilm. Have a
professional insurance broker (probably of raticnal chain) administer the program and
dotain reinsurance 1fthe premium and State money isexceeded inclains.

The insured gperatorsApplying for the pool would have t “qualify* and 1fthey had a bad
record they could not get into the pool. I after qualifying, you hed claims then the
premium for that aperator woulld be adjusted up each year or 1fthey had saveral accidents
they would be out of the pool. Conversely, Ifyou had a good record and no accidents
then your premiums would be reduced the fol loving yaar(s).



[.Feb 02 01 05:23p Security Hviatiori 30 (-ti'tO-tobli

itismy understanding thet the M D $had a similar problem 20 years ago and started a
pool that was successful and ultimately bought out by a major carrierand the members
received insurance for the rest of treir lifeat a reasonable rate. Dave McGuire and Mike
Bierne are familiar with this. 1also heard that the lawyers did the same thingwith Mary
Hughes (Eker) being involved in their program.

There sa small movement of another group to do something similar but what 1 have seen
so far leads me to believe they have not got a real cluc as to what needs to be done. We
have "risk pools" for Workers Comp and bad drivers. | feel we have a real problem

brewing and the State isthe only solution. Lack of air service or fares so high people can
not trael s certainly more attial than someone who cn“t drive their car to work
because oftreir bad record.

Give me aall ifthere isanything I can help with. 1 would be glad to come to Juneau but

| think you could get the best response having a hearing in Anchorage, possibly in
conjunction with the Ak Air Carriers annual meeting which isFefrlS -Mar 31

Best regards,

.C



February 2, 2001

Representative Murkowski
Room 406

Capitol Building

Juneau, Alaska 99801

Re: Airline insurance

Dear Representative Murkowski :

These are my thoughts and experiences with airlines inAlaska. 1believe itwould
be helpful to consider them in reviewing the situation with airlire insurance rates in

Alaska.

1 It sa fact that most accidents are caused by pilot error. Please check the
statisticswith theNTSB and FAA.

2. Pilot errors are common inAlaska for several reasons:  Arst, the seasonal
nature of flying inAlaska means many airlires hire young kid pilots just out of fligit
school with no experience flying inAlaska. Many airlines throw these kids behind the
yoke ofan airplane without giving them any training in flying safely inAlaska. 1myself
have ridden on more occassions than | care to remember with these kids and have even
had to &l them where to go and what pass to fly through because the airlire that hired
them failed to give them any training.

A regulation or law needs to be passed requiring pilots to erther have 500 hours of
fligt time inAlaska or 50 hours of supervised fligit time in the area ofAlaska that they
areworking in before ever flying a plane on their own.

3. Another common practice in the airlire industry was to have the most
experienced pilots with seniority in the company sitaround inthe pilots shack ifthings
were slow and drink coffee while sending the kids with no seniority out into the rain and
wind to fly.

A regulation or law needs to be passed requiring pilots with seniority who are
available to make a flight take that plane and passengers out instead ofpassing the fligit
on to the kid pilots just because the older more experienced pilots want to sitaround and
drink coffee.



4. Another common practice isto send planes out on fligits with only one
tank ofgas 1/2 full or filled just to the point needed to complete the fligt. Flying this
way reduces the cost of the flight to the airlire because additional fuel means more
weight inthe plane and more ftel burned to make the fligt.

This iswhat happened in the attachedN T SB report ofa fatal crash in Ketchikan.
Italso happens on numerous occassions where the pilot safely lands the plane on water
with tourists or other passengers and gets more fuel and takes offagain. The pilot never
reports the incident and the tourists do not know they should report it

A regulation or law needs to be passed stopping this practice inmediately.

5 Another common practice s for airlines to try and cost cut on
maintenance. They do this erther by hiring inexperienced maintenance people, falsifying

records, or using cheap parts.

There needs to be a law requiring airlire companies to hire only qualified and
experienced personnel and with severe penalties for skimping on maintenance. These
penalties could be imposed by stacking themon top ofany FAA peralties.

6. Many airlines also push the limits of flying inbad weather just to make
money. They risktheir passengers Iives forthebuck. There needs tobe a law or
regulation prohibiting flyingwhen weather conditions are marginal or deteriorating. This
happens iIn Southeast alot with planeloads ofpassengers on fligitseeing.

7. Along with the hiring ofkid pilots, comes kid pilotswho drink uital 2-3
am and tryto flyat 6:00 am. I have personally witnessed this. There needs to be a law
prohibiting pilots from drinking within 24 hours ofa fligit with the sanction of pulling

their license ifthey are cagt. .

Tort reform and insurance pooling are not the answer. Neither of those would
bring back to life the dead and injured passengers or lower the number ofaccidents that
are the result of pilot enor.  The state needs to regullate the cause of most accidents, pilot

eanor.

Sincerely,

James Vest -P.0. Box 6582
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FFISTORY OF FLIGHT

On August 5, 1998, at 1605 Alaska daylight time, a flcat equipped Cessna A185F airplare, N5314R, was
destroyed when it impacted terrain about 24 miles northeast of Ketchikan, Alaska, at position 55 degrees
30.98 minutes North latituce, 131 degrees 01.17 minutes West longitude. The commercial pilotand one
passenger sustained serious injuries. The remaining passenger sustained fatal injuries. The fligitwas
operated under 14 CFR Part 135, by Taquan Air Service, Inc., of Ketchikan, as an on-demand sightseeing
fligit. Visual meteorological conditions prevailed at the time of the accident, and a company VFR fligit
plan was filed. The fligit departed the Ketchikan Downtown Seaplane Base at 1455, on aplanned 1.5 hour
sightseeing tour of Misty Fjords National Monument. Company dispatchers began attempting to contact
the airplare at 1630, and declared the fligit overdue at 1655. Pilots in the area of the accident site reported
hearing an emergency locator transnitter (ELT) signal on 121.5MHz. The wreckage was located at 1742.

The pilot told the NTSB  investigator-in-charge (11C) during an interview on August 6, that they had flomn
for 40 45 minutes, and landed at the confluence of the East Arm, and the West Arm, ofRud® .rdBay,
locally referred to as "'The Y." A normal part of the tour was to land on the water along the route, and
allow passengers out on the flaats to take photographs. To do this, the pilothad to slide his seat aft, get
aut, and allow the right frot seat passenger to exit. He indicated thet when he did so, he pinched the fest
of the rear seat passenger, who had her legs stretched out behind his seat. After a few minutes, he reseated

the front seat passenger, and took off.

The pilot said that after taking off from ""The Y,"" about ten minutes elapsed before the engine quit. The
rear sedat passenger, during three separate interviens, told the Alaska State troopers, and theNTSB IC,
that there was no warning prior to the engine "'sputtering and stopping."* She indicated the pilot acted
surprised.

The pilot told the Alaska State Troopers on August 6, and the NTSB 11C on August 7, thet while climbing
up the Ella Lake drainage, about 800 festmsl, the engine suddenly quit. He said he turmed on the flel
boost pump, and nothing happened. He looked down and saw the flel selector valve handle on the "LEFT"
position, so he tumed 1tto "BOTH. " He indicated the airplane was too low to clear the trees ahead of them
and land on EllaLake, so he reversed direction to glide t lower terrain. The engine did not restart, and he
did not have time to extend the trailing edge flaos before the airplane contacted trees and marshy tarrain.

The pilot had retumed toKetchikan from an earlier charter fligitat 1435, and tied the airplane with the
right wing over the dock. He reguested a dispatcher have the right wing tank filled, and she called the flcat
plane dock and made that request. The pilot said during an interview on August 7 with the NTSB EC and
FAA coordinator, that prior to departing on the accident flight, he noted the rigit wing tank was filled, and
the 40 gallon keft tank was between 1/8 and 1/4 full.

According to the field notes of the NTSB EC, and the notes of the FAA inspectors present during the
interview on Aurust 7, the pilot indicated he placed the fuel valve to the keft tank position after he landed
at the dock, because fuel tends t flow from one tank to the other while the airplare sitson the water. He
believed the flel selector handle was in the center position ("BOTH'™) prior t departing Ketchikan on the
accident fligit. He stated he normal ly does a " GUMPS"" (Gas-Undercarriage-Mixture-Props) check before

taeoff.

The company submitted awritten statement (attached) to the NTSB nC on May 10, 1999, stating thet after
reviewing a draft of this reoort, the statement in the above paragraph is false. During a telephone interview
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by theNTSB 11C on April 30, 1999, the company president stated that the pilot was under stress during the
August 7 interview, and did not remember saying thet he placed the flel selector to the "LEFT™ position

while the plane was docked and being refieled.

During an interview with the Alaska State Troopers on August 6, and the NTSB interview on August 7,
the pillot stated that the passenger In the back seat must have kicked the fuel selector valve 1o the "LEFT"
position.

Investigation revealed that the fuel selector valve handle was in the "BOTH"™ position after impact. Fuel
was present in the rigit wing tark, no flel was present in the keft wing tak. The accumulator fuel tank
was ruptured, and about one teaspoon of fuel was present in the fuel lines between the accumulator tank

and the engire. No rotational damage was observed on the propeller.

INJURIES TO PERSONS

The passenger seated in the right-front seat sustained fatal injuries. The remaining passenger and the pilot
sustained serious Injuries.

The pilot told the 11C that he did not observe any severe extermal injuries to the fatally injured passenger.
After removing both passengers from the airplare, he attempted to perform cardio-pulmonary resuscitation

(CPR) on the fatally injured passenger, but did not dotain any response. He and the surviving passenger
indicated that CPR was continued until the pilot was exhausted and could no longer continue.

DAMAGE TO AIRCRAFT
The airplane was destroyed by Impact damage.

PERSONNEL INFORMATION

The commercial pilot held single-engine land and seaplane ratings, and an instrurent rating. His second
class medical certificate was issued on August 11, 1997, with the restriction that he wear corrective lenses.

He possessed a Statement of Demonstrated Ability (SODA) and wciver for his eyesight, which was 20/200
correctable 1© 20/20 with lensss.

The pilot completed inraal training with the company in the Cessna 185 on March 27, 1997. He requalified
in the Cessna 185 on June 15, 1998. Both of these qualifications were oral tests only. His most recent
gt testwas his annual 14 CFR Part 135.293 and 135.299 check on June 15, 1998. This fligt testwas

completed inthe DHC-2 Beaver.
AIRCRAFT INFORMATION

The seaplane was configured with PK-3000 flcats. ltwas maintained on a 100 hour inspection intenal.
The most recant inspection was performed on July 29, 33 hours prior to the accident. The engine had
accumulated 733 hours since overhaul. A review of airaraft records revealed no recent discrepancies.

The fuel system consisted of two 40 gallon main tanks, with 37 useable gallons per wing, and a 1.5 gallon
accunulator tank between the fuel selector valve and the fuel shut offvalve. A two speed electric flel
boost pump provides priming and emergency fuel pressure in the event the engine driven fuel boost pump
fails. Both the electric and engine driven boost pumps are located forward of the firenall, between the
accumulator tank and the engine fuel distributor manifold.
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METEOROLOGICAL INFORMATION

The weather at the Ketchikan Intermational Airport at 1453, was winds from 110 degrees at | knots; 10
miles visibility; and overcast clouds at5,000 fest. At 1553, overcast clouds were reported at 7,500 fest.

A photograph taken by the surviving passenger depicts Eddystone Rock, which is located four miles east
of the accident site. In this photograph the tops of mountains are visible, and visibility is unobstructed.
During an interview on August 7, the pilot stated they flew past Eddystone Rock just prior to the accident.

The pilot described the weather as VFR with high clouds untal after the accident. He said weather was not
a factor in the accident, but heavy rain after the accident made them cold and uncomfortable.

The pilots of saveral ather airplanes flying in the vicinity were interviewed by the EC. All of these pilots
described areas of rain shoaers, and a thunderstorm which was located approximately 10 miles northwest
of the accident site. They said there was good vasibility and ceilings higher than 3,000 fest outside of the

rain showers.
WRECKAGE AND IMPACT INFORMATION

The airplane came to rest oright, inamuskeg (marshy) area with numerous 50 feet high spruce tress. The
wreckage path was oriented on a magnetic heading of 130 degrees, and extended for 300 fest.

Three hundred feet prior to the main wreckage, a 50 feet high tree had a freshly broken top. Light blue and
white paint chips were scattered on the ground for the next 60 fest, and then two 7 feet long sections of
freshly broken tree tops were found. A section of right wing debris was located 190 fest from the initial
tree top. A 20 feet long crater which held the propeller was observed in the muskeg, 220 fest from the
inrgal tree top. Two parallel skid marks, the approximate shape and width of the flaats, were located 250

feet from the tree top.

The fuselage, with the cabin intect, tail twisted to the night, and keftwing and engine attached, came to rest
atan approximate 45 degree nose down angle, 300 fest from the initial damaged tree. Both flcats were
partially attached, and were on the leftsice of the fuselage. Both flaats had extensive frontend damage.
The rightwing was separated, and located 15 feet beyond the fuselage.

The rigitwing separated at the wing root, and had a teardrop shaped outward bulge in the area of the flel
tak. The rigitwing fuel tank remained intact, and contained approximately 15 gallons of blue tinted flel.
The wing came to rest upside down, with the vented fuel caps down. On the ground below the wing,

puddles of blue fuel were present in the muskeg.

The lkeftwing remained intact and attached to the airplare. No evidence of any fuel or fluidwas found in
the keftwing tak. The 1.5gallon accunulator flel tank was ruptured, and contained no fluid. About one
teaspoon of fluidwas found in the intact fiel lires to the engine, and the engine fuel fille.

The fuel valve selector handle was found inthe "BOTH™ position. The valve was determined to be
operable, and the intermal ports were inthe "BOTH™ position. The handle was able 1o be rotated nomal ly,
and the position detents were clearly feltwhen the valve was operated by hand. The selector handle was
recessed INto 1ts protective housing. The two fuel boost pump plitswitches were inthe "ON,™ "HIGH, "
and "LOW" positions. The fuel shutoffvalve, located at the firenall, was open.
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The trailing edge flaps were attached 1o the respective wings, and in the retracted position. The flap control
handle was in the down, or retracted posttion.

The propeller spinner was crushed directly aft, and had no rotational scoring or scratching. The three
propeller blades were bent aft, and had no chordwise scratdhes, or leading edge gouges.

MEDICAL AND PATHOLOGICAL INFORMATION

No autopsy was performed on the fatally injured passenger. Due 1o the emergency medical treatment
adninistered to the pillot, no toxicological samples or drug screenings were performed.

SURVIVAL ASPECTS

All three occupants were wearing seatielts and shoulder hamesses. Both front seats separated from the seat
tradss, but the seat/occupant combinations stayed restrained in place by the belt/shoulder harmess
assenblies. The surviving passenger tld the EC that the pilot made sure that both passengers had their
shoulder harmesses on. The rear passenger seat remained attached to the airplare.

The pilot manual ly activated the ELT. The pilot attempted to provide shelter from the rain for the
surviving passenger using blankets from the airplane™s survival Kit. He placed orange markers and silver
space blankets In open areas around the wreckage, and fired flareswhen he heard an airplare, which

assisted searchers in locating the survivors.

The wreckage was located about 1742 by another company airplane, which was unable to land due ©
terrain. Two helioopters were dispatched from Ketchikan at 1745, and arrived at the accident site at 1815.
Both survivors were transported by heliogpter, and arrived at the Ketchikan General Hospital about 1900.

TESTS AND RESEARCH

The engine was removed o the company maintenance fecility and inspected by al parties to the
investigation on August 8, 1998. No preaccident anomalies were noted.

Inspection of a spare fuel selector valve revealed thet as the barrel of the valve isrotated from "BOTH" t©
"LEFT" there isalways an open port which will allow fuel to pass through the valve body. About the 45
degree position, as the fuel ports trasit from "BOTH" to "LEFT," the minimum opening Cross section
exists. Discussions with company check airmen revealed that if the selector handle isplaced midway
between "BOTH" and "LEFT" while operating atcruise power, the engine will stop from fuel starvation
after about six to eight minutes. The check airmen emphasized that this s very sasitive, and only happens

about 50% of the tire.

The NTSB EC, the FAA coordinator, and the company represatative, each took tums attempting to kick
the el selector to the "'LEFT"" position while sitting in the back right seat of a representative Cessna 185.
None of the representatives were able tomove the valve handle more than one inch (12 degrees) to the keft
of the "BOTH" position. None could get the valve handle near the 45 degree position, nor all the way to
TEFT." Each representative noted that the valve handle was recessed into the labeling plate, and was

protected from the feet of a rear seat passenger .

Each represatative noted that the valve handle was sunk deeply between the front seats, regardless of seat
position. The valve could not be accessed with the feet of the front seat occupants, erther while seated, or
while climbing in or out of the airplare.
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When questioned during each of three interviess, the surviving passenger stated to theNTSB EC that she
did not place her feet between the scats in frat of her. She Indicated that she stretched her legs out to the

kft, behind the pillot, inorder tbe confortable.

ADDITIONAL DATAZINFORMATION

The Cessna A185F Floatplane supplement "SECURING AIRPLANE" checl Iiststates: "Fuel Selector
Valve should be placed inLEFT TANK orRIGHT TANK to prevent cross-feeding and ensure max imum

el capacity when refueling.”
The Cessna A185F Normal Procedures "BEFORE TAKEOFF" dhecklist states, in part:

() Fuel ShutoffValve -ON. (6) Fuel Selector valve -BOTH ON. (7) Fuel Quantity Indicators -CHECK
QUANTITY.

The Cessna A185F Floatplane supplement "CRUISE PERFORMANCE™ chart for 2,000 fest pressure
altituce and 11 degrees C, states trat at 2,300 rpm and 23 inches of Hg manifold pressure, a brake
horsepower of 59%, and a fuel consumption of 12.5 gallons per hour (GPH) will result.

For a fligtt duration of 45 minutes, this consumption rate results ina consumption of 9.4 gallons,
exclusive of additional fuel used during startup, &4, or clinb..

The Cessna A185F Floatplane supplement states: ™. .aruising climbs should be conducted at approximately
18 GPH up t©4,000 feet...."

The wreckage was released to the operator on August 7, 1998.

Use your browsers "back’ function to return to synopsis
Return to Ouerv Page
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History of the Flight

On October 13, 1996, about 1455 Alaska daylight time, a fleat equipped deHavilland DHC-2, N64276,
collided with terrain about 38 miles north of Ketchikan, Alaska. The airplane was being operated as a

visual fligit rules (VFR) cross-country on-demand passenger fligit under Trtle 14 CFR Part 135 when the
accident occurred. The airplare, operated by Seaside Air Service, Ketchikan, was destroyed. The
certificated commercial pilot and two passengers received fatal injuries. A VFR flightplan was filed. The
flight originated at the Ketchikan Harbor Seaplane base at 1358.

The fligitwas for the purpose of transporting the passengers to a remote area for goat hunting. After
departure, the pilot filedaVFR fligit plan at 1204 with the Ketchikan Automated Flight Service Station

(AFSS). The pilot indicated the planned destination was Reflection Lake, located about 43 miles north of
Ketchikan. There was no further conmunications from the airplare.

The U.S. Coast Guard reported thet an emergency locator transnitter (ELT) signal was detected in the area
of the accident about 1455. Local area pilots became concerned and began search operations. The fligit
was officially declared overdue at 1636 and the wreckage was located about 1640. Search personnel
reported that the airplane strudk the sice of a steep canyon wall about 2,850 fecst mean sea leel. The
wreckage then tumbled down the side of the canyon about 300 fest.

The accident occurred during the hours of daylight at latituce 55 degrees, 59.021 minutes north and
longitude 131 degrees, 42.176 minutes west.

Crew Information

The pilot held a commercial pilot certrficate with airplane single-engire land, multi-engine lad,
single-engine sea, and instrument airplare ratings. The most recent second-class medical certificate was
issued to the pillot on October 30, 1995, and contained the limitation the pilot must wear lenses for distant

vision and possess glasses for near vision.

No personal fligt records were located for the pilot. Review of the pilot/operator report submitted o the
Safety Board, and the operator Sfligit and duty time record, revealed the pilot’s total aeronautical
experience was estimated at 17,000 hours, of which 8,500 hours were accrued in the accident airplane
make and model. In the preceding 90 and 30 days prior 1o the accident, the pilot accrued a total of 219 and

46 hours respectively.
Aircraft Information

The airplane had accumulated a total time in service of 12,474.7 hours. Examination of the maintenance
records revealed that the most recent annual inspection was accomplished on January 11, 1996, 493.8
hours before the accident. In addition, a 100-hour inspection was completed on September 25, 1996, 19.7
hours before the accident.

The engine had accrued a total time In service of 7,909.6 hours of operation. The maintenance records note
that a major overhaul was accomplished on November 30, 1994, 1,071.9 hours of operation before the
accident. Annual and 100-hour inspections were accomplished on the dates specified above for the

airfrane.
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Meteorological Information

The closest official weather observation station isKetchikan, Alaska, which is located about 38 rautical
miles south of the accident site. At 1447, an aviation routine weather report (METAR) was reporting in
part: wind, ligitand variable at 3 knots; visibility, 20 milles; sky condition and ceiling, 2,200 fest scattered,
3,500 fect broken, 6,000 fest broken, 12,000 feet overcast; temperature, 10 degrees C; dew point, 6
degrees C; altimeter, 29.71 inHy.

The terminal area forecast (TAF) for the Ketchikan area issued on October 13, 1997, at 0933, was valid
from 1000, October 13, 199, uttil 1000 on October 14, 1997. The forecast was reporting in part: Wind,
150 degrees (tre) at 12 knots, gusts 1 20 knots; visihility greater than 6 statute miles in ligt rain
showers; sky condition and ceiling, 1,500 feet scattered, 3,000 feet broken, 4,500 overcast; temporary
changes expected within the valid period: visibility, 3 statute miles in ligt rain showers and mist; sky
condition and ceiling, 500 feet scattered, 1,500 feet scattered.

The National Weather Service, Alaska Aviation Weather Unit, Anchorage, i1ssued a area weather synopsis
on October 13, 1996, at 1145. The synopsis, valid uttal October 14, 199, at 0600, was reporting inpart: A
982 millibar low near Whittier, Alaska, will remain nearly stationary through 0600, October 14, 199. A
998 millibar low, 180 miles southwest of Sitka, Alaska, will be in the vicinity of Yakutat, Alaska, by 1600,
October 13, 1996, and nearBurwash, Yukon Territory, Canada, by 2400. An associated trough from the
low to near Annette Islad, Alaska, will extend from Yakutat to Skagway, Alaska, and southeast by 2400.

The synopsis for southem, southeast Alaska, valid uttal October 13, 1996, at 2400, included a
meteorological notice o airmen (AIRMET). The synopsis was reporting in part: Airmet for mountain
obscuration. Mountains temporarily obscured in clouds and preciprtation, no change. Sky condition and
ceiling, 2,000 scattered, 3,000 broken, 5,000 overcast, merging layers up t 30,000 fest. Light rain
shoners. Isolated aress, 1,000 fest scattered, 2,000 feet broken, 3,500 fest overcast. Visibility, 5 statute
miles in ligt rain showers and mist. Surface winds, southeast with gusts 1 20 knots. Outlook, valid from
October 13, 199, at 2400, to October 14, 1996, at 1800; marginal VFR conditions, ceilings with rain
showers. Turbulence; i1solated moderate turbulence below 6,000 fest. Icing and freezing lewel; ligit
1solated moderate mixed icing inclouds and precipitation, 500 feet to 15,000 fest. Freezing leel, 5,000

feet

A pilotwho inrtially spotted the wreckage reported that he had been in the area of the accident about 1100.
At thet time, the weather conditions were 2,000 feet scattered, visibility 10 to 15 miles, and no rain. When
he arrived In the area of the wreckage at 1640, the weather conditions were 4,000 feet overcast, visibility
15 10 20 miles. Whi le waiting for rescue helicopters to arrive in the areq, the weather conditions
deteriorated and lowered 1o 2,800 fest overcast with rain and snow squalls. The weather conditions
continued to deteriorate with increasing snow and rain.

Communications

Review of the air-ground radio communications tapes maintained by the FAA at the Ketchikan AFSS
revealed trat the airplane successively and successfully communicated with the positions of "inflight #1"
and "inflight #2." No unusual communications were noted between any FAA fecility and the accident

airplane during the review of the tapes.

A transcript of the air to ground communications between the airplane and the Ketchikan AFSS s included
in this rgort.
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Wreckage and Impact Information

The National Transportation Safety Board investigator-in-charge (11C), along with an FAA  Inspector from
the Juneau Flight Standards District Office, attempted to reach the accident site on October 14 and 15,
1996, by heliogpter. Low ceirlings, with rain and snow, prevented the helicopter from reaching the scere.
The accident sitewas then covered by snow. No further attempts to reach the accident site were made due
o the onset of winter. On July 24, 1997, theNTSB EC again attempted to reach the accident site by
helioopter. Low ceilings and rain again prevented the helicopter from reaching the accident site.

Members of the Ketchikan Search and Rescue Squad (KVRS), awvolunteer search and rescue organization,
assisted Alaska State Troopers with the initial response 1o the accident scere. The team utilized tednical
rescue techniques, including the use of climbing ropes, 1o retriee the occupants of the airplae. The
KVRS members described the accident scene as a near vertical rock face. Th» / reported the airplane
fuselage was lodged in two large trees, about 1/2way down the face of the rodk. Evidence of a small

postcrash firewas present at the fuselage point of rest.

Following the second attempt to reach the accident site, the NTSB EC authorized a visit to the scene by an
aviation insurance adjuster for the purpose of assessing the retrieval of the wreckage for examination ina
less hazardous environment. On August 16, 1997, the adjuster traeled to the scene with several members
of theKVRS and photographed the wreckage. Both parties recommended that no retrieval of wreckage
should be attempted as long as the fuselage remained lodged in the tress.

Examination of the photographs provided by the KVRS and the adjuster, revealed the airplane collided
with tarrain, just below a large ridge lire. A path of wreckage debris was scattered along the upper, lateral
Tace of the ridge, untal dropping of f the edge onto a series of small ledges. The fuselage descended down
the face of the ridge untal lodging intwo tress.

All of the airplare™s major components were found at the main wreckage area. The engine separated from
the fuselage and continued down the face of the ridge to an area of grass and rodss.

The engine sustained impact damage 1o the frat portion of the engine. The propeller hub assembly
remained connected to the engine crankshaft. One propeller blade separated from the hub and was located
at the top of the ridge along with ather wreckage dgoris. The other two blades remained attached to the

hub, but were broken about midspan.

Medical and Pathological Information

A postmortem examination of the pilot was conducted in Ketchikan, Alaska, under the authority of the
Alaska State Medical Examiner, 5700 E. Tudor, Anchorage, Alaska, on October 14, 199%.

Additional Information

The pilot held a single-pilot, on demand, air carrier certrhicate, issued on April 1, 1989. He was the
omner/operator and the only pillot. The pillot™s lesst FAR 135 proficiency check ride was completed on
November 1, 1995.

Wreckage Release

The Safety Board did not take custody of the wreckage. No parts or components were retained by the
Safety Board.
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On December 12, 1996, at0905 Alaska standard time, a float equipped DHC-2 Beaver airplane, N67694,
registered t and operated by Taquan Air Service of Ketchikan, Alaska, crashed during takeoff from the
water near Port Johnson, Alaska, located about 18 miles southwest of Ketchikan. The on demand air taxi
flight, operating under 14 CFR Part 135, was departing the location of the accident and the destination was
Ketchikan. A company vistal fligt rules flight plan was in effect and visual meteorological conditions
prevailed. The certificated aidire transport pilot was fatally injured and the passenger received minor
injuries. The airplane sank IN400 fect of vater.

According to the company, the passenger stated they had just taken off. They were in the inraal climb
phase when the right wing started to dip and the nose started to drop. The pilot had the control yoke turmed
dl the way to the leftand applied full power. He then yelled thet they were going In. The airplane crashed
Into the water and the passenger exited the airplane through the windshield. He did not see the pillot.

During a telephone interview with the passenger, he stated that there was very little wind or wave action in
the takeoff area. The takeoffarea isprotected by trees and the shorelire. After takeoff, as the pilot flew the
airplane and exited the bay from which they took off, the passenger heard the pilot say, "here comes a
gust.” The passenger stated he could see the riples on the water as a gust of wind struck the airplare. The
engine power increased and the airplane began tdescend. Then the right wing pointed at the water and the
keftwing was pointing at the sky. The passenger does not remember how the airplane struck the water. He
exited the airplare after attempting to release his seat ekt four times. He exited through the missing

windshield.

The airplane was recovered in411 fest of water near Port Johnson. As the salvage crew raised the airplare,
the engiine and instrument parel, the entire cockpit section forward of the pillot, broke away and sank. The
remainder of the airplane was stored on a barge. The wreckage could not be examined due to the high
winds. The barge could not sail across the open water due to the high winds. The wreckage was blown off
the barge approximately 5 days laterand the wreckage sark. kthas not been recovered.

The pilot’s remains were discovered dill strapped into his seat when the fuselage was recovered.
An autopsy of the pilot was conducted by Dr. M. W. Stewart, 3100 Tongass Avenue, Ketchikan, Alaska.

Use your browsers 'back' function to return to synopsis
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HISTORY OF FLIGHT

On September 29, 1997, at 1747 Alaska daylight time, a float equipped DeHavilland DHC-2 airplare,
N4787C, was destroyed when itimpacted the water after takeoff from Ketchikan, Alaska. The solo
commercial pilot sustained fatal injuries. The airplane was operated by Promech, Inc., of Ketchikan, as a
positioning fligit after the last leg of Flight 8. The fligtwas conducted under 14 CFR Part 91, and had
departed the Ketchikan Intermational Arrport seaplane dock, to reposition to the downtown seaplane base.
The downtown seaplane base s located two miles to the esst, on the opposite side of Tongass Narrows
from the airport dock. Visual meteorological conditions prevailed at the time of the accident, and a

company VFR fligitplan was on file.

Witnesses described seeing the aiiplane takeoffwestbound, enter a steep clinb, and make a sharp lefttum
at 200 feet above the water, 1o the east toward downtown. Witnesses then described the airplane roll
rapidly the opposite direction, and impact the water at a steep agle. None of the witnesses described
hearing a reduction in engine power after takeoff.

INJURIES TO PERSONS

The pilot sustained head Injuries, and was submerged for approximately one hour prior t recovery.

DAMAGE TO AIRCRAFT

The airplane was destroyed by impact forces when itimpacted the water in about a 90 degrees nose down
attituce. Both floats separated and were recovered. The rigit wing separated at the wing root and was not

recovered.
PERSONNEL INFORMATION

The pilot held a commercial pilot certificate with single engine lad, sea, and instrurent ratings. He held a
valid second class medical certificate with no restrictias. At the time of the accident he had accumulated
approximately 2,071 hours of fligit experience, with 1,200 in fleat equipped DHC-2 airplanes. In the last
90 and 30 days, he had flowmn 306, and 83 hours respectively, all in the DHC-2. He had flown 7.3 hours on

the day of the accident.

The pilotwas hired by the operator as a seasonal dock worker in 1992. He obtained his commercial pilot
certificate on May 15, 1994. He was hired as a seasonal pilot in 1996. This was his second season as a

pilot for the company .

He was approved to fly all the DHC-2 airplanes operated by the company. The pilot™s training record
indicated that on April 12, 1997, during annual recurrent training, he received “differences Training on the
"DHC-2 4787C Baron STOL," and for ""995WA Wipaire." This record showed 0.3 hours of ground
training, and no flight training. According to the company, “differences” for the STOL equipped aimplare
consisted of a review of a manufacturer™s videotape. Initial training, received one year earlier, included
flight training, to include stalks.

One witness o the accident described the airplare depart in “'a near vertical clinb, then bank to the keft”” A
second witness described the airplare takeoffata "'steep angle of attack."
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A third witness interviewed by the NTSB stated that approximately 1to 1 1/2 weeks prior to the accident,
he witnessed the same airplane and pilot depart the dock atKetchikan airport, do an aggressive high rate of
climb, and then ahard, kefthand tum, t retum to the direction of downtown.

ATRCRAFT INFORMATION

The airplane was aDHC-2 Mark-1 "Beaver'* manufactured by DeHavilland inJune 1959. ktwas equipped
with EDO 4930 nonamphibious flcats. The airplane had always been operated on floats while owned by
the company. The airplane had been modified with aBaron /STOL (Short Take Off and Landing) kiton
May 10, 1993. This modification was approved under U.S. Supplemental Type Certificate (STC) number
SA-1070NE, and Canadian Supplemental Type Approval (STA) number SA92-45.

This STOL modification consisted of a full span contoured leading wing edge, drooped wing tapgs, upper
wing surface stall fences, and trailing edge flgp gap saals. Additionally, an electrically powered, aural sall
warning hom was installed as a mandatory component in the modification kit

The company stated that the stall warning horm was not required to be operable, and thet itwas routirely
disabled to prevent the hom from continual ly activating at slow speeds. The system was disabled by
pulling the electrical ciraurt breaker located in the codkpit. The company indicated that they obtained the
information that the system was not required from a training and marketing video tape provided by the

manufacturer .

Company personnel told the NTSB 1IC trat during 100 hour maintenance inspections, the stall warning
system was tested to ensure itwas operable.

The airplane was configured with vertical "'’Kenmore™ seaplane finlets on the horizontal stabilizer ends.
The airplane was not equipped with a lower surface vertral fin.

METEOROLOGICAL INFORMATION

The weather at the time of the accident was clear, with winds from 300 degrees magnetic at5 knots,
favoring departures to the west from the water. The water surface was calm.

AERODROME INFORMATION

The seaplane dock and waterway at Ketchikan Intermational Airport isat the westem end of the airport
fadility. The waterway ispart of Tongass Narrows, and parallels the ainort™s paved runway 11-29. The
seaplane trafficwas departing and landing to the west at the time of the accident.

WRECKAGE AND IMPACT INFORMATION

The airplare impacted the water about one mile west of the Intemational Airport seaplane dock. Several
boats operating in the harbor responded 1o the accident, and towed the airplane to abeach. The airplane
was inrtially examined by FAA inspectors, then disasserbled. The stall warning circurt breaker in the
cockpit was observed in the pullled, or open, position. The airplane was loaded on a truck, and relocated t©

the airport for further examination.

The wreckage was examined by the NTSB investigator-in-charge on October 22 and 23, 1997, after
relocation to the Ketchikan airport.
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The rigitwing was not recovered. Inspection of the right wing attachment frttang revealed shiny, jagged,
fractures, all deformed inan aftdirection. The ettire keftwing leading edge exhibited aft crushing which
ended at the forward spar. The hydraulic flgp actuator was found extended to the "‘takeoff™ position.

Both flcats forward compartments were rystured. The damage to both flcats extended aft to the forward
spreader bars. The float attachment frttangs were fractured in a fuselage forward / flcats aftward direction.

No indications of preimpact damage to the airframe were noted.

The three propeller blades exhibited torsional twisting toward the blade faces. All three blades had
disconnected from their respective pitch guides at the propeller dome arms. The presence of fuel was
Tound in the carburetor and lires. No preimpact engine anomalies were noted.

The stall warning electrical cirauit breaker located in front of and to the rigt of the pilot was observed in
the pulled, or “'open ciroult,' position

MEDICAL AND PATHOLOGICAL INFORMATION

A postmortem examination was not performed. Hospital records indicate that the pilot sustained severe
head and facial injuries. Toxicological tests provided positive results which were consistent with hospital
treatment. No evidence of pretreatment substances was noted.

SURVIVAL ASPECTS

The pilot was submerged In 50 degree Fahrenheit water for approximately one hour prior to being
recovered by divers. He was resuscitated and transported to Ketchikan General Hospital for treatment. He
was further transported to Seattle, Washington. The pillot did not regain consciousness, and died one day

e
TESTS AND RESEARCH

Examination at the NTSB metallurgical laboratory of the float attachment flying wires revealed no
preimpact damage.

Certrfication approval of the "Baron STOL" kitwas conducted inrtially inCanada. Follow on certification
was received from the FAA on the besis of a bilateral agreement between Canada and the U.S. In order to
assist In achieving both Canadian and U.S. certificatians, Transport Canada reviewed the modification for
compliance with the three goplicable airorthiness standards for the DHC-2. These were the British Civil
Airworthiness Requirements (BCAR) for Canada, the U.S. Civil Air Regulations Part-03 (CAR-03), and

the U.S. Civil Aeronautics Manual 3 (CAM-3).
Civil Aeronautics Regulations (CAR) 03 ofMay 15, 1956, paragraph 3.120(f) states: "*A clear and

distinctive stall warning sall precede the stalling of the airplare. . .The stall warning shall begin ata speed
exceeding that of stalling by not less than 5 but not more than 10 miles per hour and shall continue untl

the stall occurs.””

Civil Aeronautics Manual (CAM) 3, datedMay 1962, paragraph 3.120-2, Indications of Stall Warnings,
states: "'(@)(DSatisfactory 1tems include: "Buffeting... Stall warning instrument, erther visual or aural.”

The Transport Canada Flight Test Inspection / Evaluation for STA # SA92-45, dated May 23, 1990, for a
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DHC-2 configured with EDO 4930 floats, Kenmore finlets, and the complete "Baron STOL" Kit, stated in
part: "Stall Warning... did not comply with BCAR section D with the Flap Gap Seal installed. Approval of
the gap seal would require changes to enhance stall warning or installation of a stall warning system."
"Stability... The static directional stability tended to be marginal and under some circumstances the rudder
would not tend to re-center...The tendency to "overbalance" was most pronounced with the gap seal
installed; The worst case was in the climb condition with flap up, or in the climb position... When both the
ventral fin and finlets were installed the overbalance condition was rectified, and in the climb
configuration the pedals would tend to re-center, albeit slowly.” "...with or without the gap seal and
Kenmore finlets only installed the aircraft did NOT comply with CAR 03; With the Kenmore finlets and
DHC ventral fin installed the aircraft satisfied the CAR 03 requirements.” "Conclusions and
Recommendations. Approval...is recommended...provided that...For Canada (STA) - if the flap gap seal is
installed the aircraft must be fitted with both ventral fin and finlets and in addition a stall warning system
must be installed and approved. For the USA (STC) - the aircraft must be fitted with both Kenmore finlets

and DHC ventral fin, or equivalent."

The manufacturer then added a stall warning system to the modification package, and further certification
tests were conducted.

The Transport Canada Flight Test Inspection / Evaluation for STA # SA92-45, dated August 14, 1991,
after testing of a stall warning system installation stated: "The volume of the warning horn was
inadequate... The warning could not be considered clear and distinctive. The warning tended to fire at a
relatively high speed (stall plus 10-15 mph IAS). It would be much better if the system 'fired' somewhere

between 5 and 10 mph in advance of the stall."

Corrections were made, and Canadian approval of STA # SA92-45 was received on July 23, 1992.

A review of the correspondence from Transport Canada, to the FAA New York Aircraft Certification
Office on December 18, 1992, applying for U.S. Supplemental Type Certification (STC) # SA1070NE,
revealed that all drawings and installation instructions included a stall warning system, with no mention
that it was optional. U.S. approval for STC # SA1070NE was received on March 23, 1993.

STC # SA1070NE contains the exact language as Canadian STA number SA92-45, and requires that the
stall warning system be installed. The kit installation Drawing # AOG-01-001-1, dated May 25, 1992,
include the following components: Full span contoured leading edge, drooped wing tips, wing fences, Flap

gap seals, and an audible stall warning system.

The Flight Manual Supplement #1, revision B, dated Feb 25, 1993, Section IV - Operating Limits
specifies: "Approved Configurations 1/The Baron Stol kit is comprised of: (a) - Full span contoured
leading edge, drooped wing tips, wing fences, Flap gap seals, and an audible stall warning system,
...installed in accordance with AOG Air Support inc., installation Drawing # AOG-01-001-1, Dated May
25/92 or later DOT approved revision, (b)- If... floats equal or exceed EDO model 4930 size, ...an
approved ventral fin and approved horizontal stabilizer auxiliary finlets."

AOG Drawing # AOG-01-002-4, reference "D" Leading Edge Skins Installation, includes installation of
wiring for the stall warning.

AOG Drawing # AOG-01-002-6, reference "F," Stall Warning System Installation is required by AOG
Drawing # AOG-01-001-1. Additionally, the stall warning vane and structural opening in the contoured
leading edge is a standard in all kits produced by the manufacturer. There is no mention in these
instructions that the stall warning is optional.
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A review of the manufacturer's marketing videotape produced in May of 1992, revealed an opening
statement that "Transport Canada approval was received on May 23,1992, and U.S. approval is expected
by midsummer of 1992." A second statement was made during narration of stall demonstrations that "the
loud background noise is a stall warning hom, required by Transport Canada, but not needed by the
Federal Aviation Authority for American certification.” This tape was in use by the operator for pilot
training in the performance of the STOL equipped DHC-2. During interviews by the NTSB investigator,
company managers stated that this videotape was a basis for allowing pilots to intentionally disable the
stall warning system by pulling the circuit breaker. Company personnel interviewed said that the stall
warning hom would continually activate in flight at speeds 10 to 15 miles per hour above stall.

Correspondence dated December 8, 1997, from the Transport Canada certification flight test pilot who
performed the flight tests, to the NTSB investigator, noted the following: Testing was performed using a
Baron STOL modified DHC-2 mounted on EDO 4930 floats, at weights from 5100 to 5400 pounds. The
power used for power on stalls was that required for level flight at 1.4Vs and maximum continuous power
(MCP) of 30 inches manifold pressure. There was no record of stall testing being performed at takeoff
power (TOP) of 36.5 inches manifold pressure and 2300 rpm. The test pilot wrote, "Stall testing conducted
did not highlight significant adverse stall characteristics. | would assess the stall characteristics of the
Beaver as docile, although... if the a/c is stalled with the ball displaced from the center, there is a tendency

to roll off (slowly) as compared to dropping the nose slightly...."

The test pilot further stated in his correspondence, "In the configuration you describe [that of the accident
airplane] 1 would expect that there was little, if any, clear and distinct stall warning."

ADDITIONAL INFORMATION

A review of the FAA inspection history of the accident airplane revealed that since April 24, 1995, 14
inspections (6 ramp, 7 spot, and 1en route) had been performed by FAA inspectors. None of these
inspections made mention of the ventral fin not being installed as required by the STC. All inspections

were noted "satisfactory."

The wreckage was released to the owner’s representative at Ketchikan on October 23, 1997.
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STATE OF ALASKA Fiscal Note Nurber :

AP LEGISLATIVE SESSION Bl Version: HB 269
(O Publish Date:

Revision Date/Time (Note if correction): Dept. Affected] DCED

Title An Act establishing employment BRU Insurance (116)

protections for certain employees in the aviation industry Component Insurance Operations

Sponsor House Labor &Commerce
equester  House Labor &Commerce Component No. 354

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unfess otherwise noted below.

OPERATING EXPENDITURES FY2003 FY2004 FY2005 FY2006 FY2007 FY2008
Personal Services 00 00 0.0 0.0 0.0 00
Travel

Contractual

Supplies

Equipment

Land &Structures

Grants &Claims

Miscellaneous
TOTAL OPERATING 00 0.0 0.0 0.0 0.0 00

CAPITAL EXPENDITURES

JCHANGEIN REVENUES ( )
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Meich
1004 GF _
1005 GF/Program Receipts
1037 GF/Mental Health

1156 GF Receipt St%pﬁ)rted Services
TO 00 0.0 00 00 00 00

Estimate of any current year ?FYZOOZ)bpo_st:_ - 00
Check this box (X) if furiding for this ill is included in the Governor’s FY 2003 budget proposal: [

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attacha separate page ifnecessary)

This hill has no fiscal impact on this component.

Prepared by.  Robert A Lohr, Director Phone 907-269-7900
Division Insurance Date/Time 4/9/02 8:34 AV
Approved by:  Deborah B. Sedwick, Commissioner. Date 4/9/2002
Agency Department of Cormunity & Economic Development

Page 10F 1

(Revised 9/2001 OMB)



FISCAL NOTE

STATE OF ALASKA Fiscal Note Nurber

2002 LEGISLATIVE SESSION Bl Version:; HB 269
() Publish Date: L

Revision Date/Time (Note if correction): Dept. Affecte ¢ Law
Reion Dete e (e K epreton) | B i pisn
for certain employees in the aviation industry. . Component Governmental Affairs

Sponsor House Labor and Commerce Cormifte
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Expenditures/Revenues (Thousands of Doallars)
Note: Amounts do not include inflation unless othenwise noted below.
OPERATING EXPENDITURES FY2003 FY2004 ~FY2006 FYZ20060 FY2007 FY2008
Personal Services
Travel
Contractual
Supplies
Eoulpment
&Structures
Grants &Claims

Miscellaneous s s
TOTAL OPERATING

|CAPITAL EXPENDITURES I |

ICHANGE INREVENUES () 00 00 00 00 00 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF _

1005 GF/Program Receipts

1037 GF/Menital Health

Other (Specify Ty eo[_)ro not abbreviate) s kool

Estimate of any current year gFYZO_OZ%_co,st: 00
Check this box (X) if funding for this bill is Included inthe Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach Aseparate page ifnecessary) . . . . .
HB 269 would protect an aviation emglg) ee from retaliation ifthey refused to carry out a job assignment, or performed

Ina manner ditferent than requested by the employer, because of a safety-related issue.” The kil prohibits the
employer from firing, threatening, or ofherwise disCriminating against the employee for such action. Anemployee who
aIIe%es such retaliation could seek avil damages from the court, and the attornéy general could pursue a avil ine of up

t0 $10,000 against the employer.

Enforcing an employer's liaility for the aml fine will require Ovil Division resources, However, there is no Practical way
to estiméte how oftén the department would be asked to enforce this provision, and we are unable to quantify a
potential cost. The division would also be required to defend the state inany awil action brought by a state employee
as a result of this bill. Again, we have no way of estimating how often this might occur.

Prepared by:  Joan M Kasson Phone SS/)O(?)) 4655370
Division Attorney General's OFfice Date/Time 4/10/02 8:33 AV
Approved by:  Kathryn Daughhetee far Bruce M. Botelho, Attormey General Date 4/10/2002

Agency Department of Law,
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Rep. Lisa Murkowski, Chair
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Labor & Commerce Sub-Committee

A viation Insurance

Puritive Damage Statutory Lim it

An integral part of dealing with the dillemma of unobtainable aviation insurance was addressing
the issue of exorbanant court awards.

So Rep. Halcro went to the source: spoke with representatives of the insurance companies:
-the issues of pooling and industry enhancements in the way of safety initiatives are fine

in their own right, but.......
-the only viable solution that would have a direct effect on insurance rates would need to

involve some sort of tort reform.

Consensus of recent AK Air Carriers Conference that some sort of Tort Reform is the real
solution.

In this regard, Work Draft #22-LS0741\A Limits the amount of punitive damages that can be
awarded in the event of an aviation accident.

The amounts shown are purely a starting point, being reflective of what is currenlty in statute
under other limits:

A plausible solutions is limits not to exceed:
$500K for with < 100 emloyees
$1M for companies with > 100 employees

Intention: To provide a tangible limit to the liability incurred when writing policies in Alaska.

Factors: - Jury awards have been steadily increasing in the past decade
- The liability assumed by insurers has been expanded by recent court decisions,

which had an immediate, direct affect of increases for policy premiums
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House Labor and Commerce Committee

Sponsor Statement
HB 271

“An Act relating to recovery of punitive damages resulting from an aviation
accident and providing for an effective date.”

In the past few years, aviation insurance has skyrocketed leaving some air carriers
in the state without adequate or affordable insurance coverage. The industry’s biggest
problem regarding insurance relates to liability. In 1998, $24.68 million was paid out by
insurance companies to cover aviation accidents in Alaska, while the industry only netted
$14.74 million in premiums.

Recent court cases have added to an increasing gap between outgoing payments
and incoming premiums. Unfortunately, insurance companies have had to raise rates
dramatically, creating monetary ceilings, which limit aviation carrier operations by high-
cost premiums. In order to limit liability payouts for air accidents, the Labor &
Commerce Committee introduced House Bill 271.

HB 271 controls the high cost of premiums by lowering the insurance overhead
for Alaska’s air carriers. If premiums continue to climb, most air carriers will be forced
to close their doors. A loss of commercial aviation operations in Alaska could severely
and negatively impact rural communities.

In some situations renewal premiums have been increasing at 50 percent per year.
Alaska Statute requires a minimum limit of $150,000 per seat for bodily injury. Most air
carriers have increased liability insurance to $500,000 or more to limit bankruptcy award
settlements. Affordable premiums or finding coverage is nearly impossible at those
levels, hence the impetus for introducing HB 271.

HB 271 clearly limits in state statute award settlements for airplane disasters. By
introducing tort reform for air carrier insurance, the Labor & Commerce Committee
hopes to lower insurance premiums, thus stabilizing the air carrier industry and
maintaining future air travel for all Alaskans.
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Air carriers see leap In insurance bills

By James MacPherson
Journal Reporter

Insurance premiums are skyrocketing for
air carriers, and the number of companies
willing to write i)olicies in Alaska has dropped
tojust a handful in the past few years.

High accident rates and repair costs, a
slumping stock market, lawsuits and the ter-
rorists attacks of Sept. 11 arejust some of the
reasons for soaring insurance costs in Alaska
and elsewhere, alr carriers and insurance
officials sa?/. o o

The bottom line likely will be increased
pr' s for airplane seats, as the costs will be

passed on to passengers.

Rates for Alaska air carriers have
increased anywhere from 20 percent to more
than triple in the past year, depending on the
number of company claims, said Mike Salazar,
a Ketchikan-based agent with Acordia North-
west, an insurance brokerage firm in Seattle.

“Most air carriers with a clean record had
a 20 percent increase,” said Salazar, adding
that those who had claims are seeing rates go
up as high as 200 percentor more.

Salazar is not unsympathetic to air carri-

ers. For nearly 30 years before selling avia-
tion insurance, he owned Ketchikan Ar Ser-
vice Inc., a company he sold in 1998,

“Certainly my time in the industry helped
me understand the problems on their side of
the fence,” Salazar said.

Mike Vanard, vice president of Seattle-
based US. Aviation Underwriters Inc., said
insurance his company offers generally has
risen 18to 30 percent in the lastyear.

“Insurance is cyclical, it has big, sweeping
curves. Right now we're at the opposite
(high) end of that curve,” Vanard said.

Continued on Page 9

Economy helps push

Continued from Page 1

Orin Seybert, president of Penin-
sula Airways Inc., has been in the
commercial airline business since
19%6. The longtime Alaska aviator
agreed the rates are cyclical.

"l look at insurance like a pen-
dulum, it goes in cycles, evety four
tosixyears it goes up,” Seybertsaid.
“It's been edging up there and it is
absolutely the highest e seen it."

Seybert  said insurance
accounts for about 10 percent of
his company’s overall costs.

Vanards company is one of
about five or sue companies willing
to offer insurance in Alaska. Afew

ears ago that number was at
east a dozen, according to air car-
riers and insurance officials.

Nationwide, there also has been
a decrease in the amount of compa-
nies willing to insure air carriers.

When selling insurance, compa-
nies, whether aviation or otherwise,
bet that they will not have to pay out
a claim; those buying an insurance
policy are betting they may have a
claim, said Thomas 'Rimer, an avia-
tion author and former insurance
broker based in Cleveland, Rann,

Inthe case ofaviation, both sices
are losing, ‘Rimer said, as accidents
are up and so are claim amounts.
~ That also has prompted many
insurance underwriters to get out of
the aviation business, Rimer said.

Key to understanding aviation
insurance industry iswhat is called
"loss ratio,” the amount of money
paid out in claims versus what is
taken in by the insurer, Rimer said.

Aviation insurance companies,
whowrite both genera% aviationand
commercial policies, have paid out
as much as $1.25 for every dollar
taken in, but the corgnopany would
still make money — 30 percent or
more — in investments during a
healthy economy, Rimer said.

“Until a few years ago under-
writers could operate at a loss,
turn around and take the money
and invest it in the stock market
and make a small fortune out of
It," Rimer said.

Seybert, who has oEerated in
Alaska for 46 years, said he believes
the economy more than claims is
what drives Insurance costs.

“Rates are not determined by
|osses as much as on the economy
in general,” Seybert said.

insurance

rates up

Simply buying aviation insur-
ance is not the problem, but the
amount of coverage offered to
many carriers may not be not suffi-
cient to cover lawsuits, air carrier
and insurance representatives say.

Many air carriers in the state
are operating at minimum liability
coverage levels, but not by choice.

“Some operators are at a
$250,000 per person limit, and in
this day and age, that is unrealis-
tic. The carrier is exposed,” Sey-
bert said.

Most carriers in Alaska, accord-
ing to Salazar of Acordia North-
West, cany insurance liability min-
imums of between $500,000 and $1
million per aircraft passenger seat.

“Most attorneys will almost
al\_/\d/ays try to breach that,” Salazar
said.,

The threat of lawsuits scares
underwriters, Rimer said, and most
insurance companies know they/l
lose ajury trial. Out-of-court settle-
ments are typical, he said.

“From a legal standpoint, pilot
negligence s easy to prove,
because almost all accidents do
have some sort of pilot error,”
Rimer said.
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idie dir curriers feel insurance ch
gong Rates have risen at least 20 percent in tHe past year.
The Associated Press

(Published: February 27, 2002)

Anchorage — Alaska air carriers are being squeezed by rising insurance premiums and a dwindling number
of companies willing to write policies.

Now only a handful of companies offer policies in Alaska.

Air carriers and insurance officials blame high accident rates and repair costs, a slumping stock market and
the cost of doing business after the Sept. 11 terrorist attacks.

The bottom line is that increased costs will likely be passed on to passengers.

Rates for Alaska air carriers have increased from 20 percent to more than triple in the past year,
depending on the number of company claims, said Mike Salazar, a Ketchikan-based agent with Acordia

Northwest, an insurance brokerage firm in Seattle.

"Most air carriers with a clean record had a 20 percent increase," said Salazar, adding that those who had

claims are seeing rates go up as high as 200 percent or more.

Mike Vanard, vice president of Seattle-based U.S. Aviation Underwriters Inc., said insurance that his

company offers has risen 18 to 30 percent in the last year.

"Insurance is cyclical, it has big, sweeping curves. Right now we're at the opposite (high) end of that

curve," Vanard said.
Orin Seybert, president of Peninsula Airways Inc., has been in the commercial airline business since 1956.
The longtime Alaska aviator agreed the rates are cyclical.

"l look at insurance like a pendulum, it goes in cycles, every four to six years it goes up,"” Seybert said.
"It's been edging up there and it is absolutely the highest I've seen it."

Seybert said insurance accounts for about 10 percent of his company's overall costs.

Vanard's company is one of about five or six companies willing to offer insurance in Alaska. A few years
ago that number was at least a dozen, according to air carriers and insurance officials.

Nationwide, there also has been a decrease in the number of companies willing to insure aircarriers.

Aviation insurance companies, who write both general aviation and commercial policies,have paid out as
much as $1.25 for every dollar taken in, but the company would still make money in investments during a
healthy economy, said Thomas Turner, an aviation author and former insurance broker based in Cleveland,

Tenn.

"Until a few years ago underwriters could operate at a loss, turn around andtake the moneyand invest it
in the stock market and make a small fortune out of it," he said.



Alaska Aviation Accident Data Summary
Alaska mteraglency AV|at|ci Safety Initiative
NIOSH, Alaska Field Station
April 25, 2C00

Prior to collation, these data were obtained from NTSB, FAA, Alaska Bureau of
Vital Statistics, Alaska Office of the Medical Examiner, and the Alaska
Department of Labor. All data for 1999 is preliminary.

Total aviation accidents in Alaska for the ten-year period of 1900-1999
1665, an average of one every other day

Total aviation fatalities for 1990-1999 = 398, an average of one every 9 days

» There were 186 fatal crashes involving 194 aircraft during this time period with
a total of 398 fatalities.

» Of these 398 fatalities, 106 were occupational pilots, 86 were non-pilot
occupational fatalities, and 206 were non-occupational fatalities.

» The mean number of fatal crashes for this time period per year was 18.6, with
an average of 2.1 fatalities per fatal crash, and an average of 39.8 fatalities
per year.

» 173 fatal crashes involved fixed wing aircraft, 14 involved helicopters (one
crash involved both plane and helicopter, so adds to 187)

» For 1990-1998, the most common first finding of the fatal crashes was loss of
control in flight (28%), followed by in flight collision with terrain or water (20%),
in flight encounter with weather (15%). and airframe/component/system
failure/malfunction (5%). (This section has not been updated for 1999
because data is not yet available.)

Total serious injuries = 271(1/90 through 10/99, most recent available data)
Total minor injuries =448 (1/90 through 10/99, most recent available data)

Average of 11 pilot fatalities per year out of a commercjal pilot workforce of
2600 =an annual pilot fatality rate of 420 per 100,000 pilots (or 0.4%).

» This is equivalent to a 30-year career fatality risk of 12% for commercial pilots

in Alaska.
» Compared to the average U.S. worker (with a 30-year career risk of 0.12),

Alaska commercial pilots have a 100-fold increased risk of fatality.

Total of direct and indirect costs, and lost future wages based on 11 pilot

fatalities per year are over $18 million
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Total of direct and indirect costs, and lost future wages based on average of
9 non-pilot occupational deaths per year =yearly cost of $9,273,000:

Total of direct and indirect costs, and lost future wages based on average of
21 non-occupational deaths per year =yearly cost of $26,355,000:

Total combined costs of pilots, non-pilot occupational, and non-occupational
fatalities =a total yearly cost of over $53 million or over $1.3 million per

death.

Alaska Interagency Aviation Safety Initiative:

The 3-year interagency initiative involves the Federal Aviation Administration
(FAA), the National Transportation Safety Board (NTSB), the National Weather
Service (NWS), and the National Institute for Occupational Safety and Health
(NIOSH). All four agencies share an interest in promoting aviation safety and
preventing aircraft crashes. The initiative involves five elements:

Gather and analyze data

Bring together working groups
Work to develop communication and education tools

Evaluate effectiveness of and changes in flight safety practices
Evaluate progress and suggest additional improvements

Goal: To reduce the number of occupational aviation-related fatalities in Alaska
by 50 percent for the years 2000-2009 (compared to 1990-1999)

Objective: To improve aviation data management and collaborative analysis
capacity and optimize efforts by federal agencies (FAA, NTSB, NWS, NIOSH, and
industry) to reduce aviation accidents in Alaska through partnerships.

Contact Information:

George A. Conway, MD, MPH; Jan C. Manwaring, MPH

Alaska Fiela Station

National Institute for Occupational Safety and Health (NIOSH)
4230 University Drive, Suite #310

Anchorage, Alaska 99508

Phone: 907-271-2382, Fax: 907-271-2390



Alaska State Legislature

Interim: Sessinn:
716 W 4,hAve.. Suite 620 State Capitol, Suite 414
Anchorage, AK 99501 Juneau, AK 99301
Phone: (907) 269-0244 Phone: (907)465-4939

Fax: (907)465-2418

Fax: (907)269-0248

Representative Andrew Halcro
District 12

FOR IMMEDIATE RELEASE: Jan. 31,2001 Contact: Rep. Andrew Halcro (907) 465-4939
Rep. Lisa Murkowski (907) 465-3783

Alirline Insurance to Get Closer Look

Subcom mittee Seeks O ptions to Lower Costs, Preserve Air Service

(JUNEAU) - With soaring insurance costs threatening to choke off in-state passenger air service, Rep.
Andrew Halcro (R-Anchorage) will lead a House Labor and Commerce subcommittee to study ways to

resolve the issue and maintain passenger service throughout Alaska.

“A multitude of factors, including some tragic accidents, have forced the companies insuring Alaska’s
smaller air carriers to raise their rates substantially in the last few years,” said Halcro. “We need to see if
there’s some way we can relieve this burden on airlines, while making sure the flying public is properly

protected.”

As the insurance industry demands more liability coverage for airlines offering passenger service and the
cost for that coverage soars, some carriers are abandoning passengers to focus on less lucrative but more
affordable freight service, Halcro said. That means higher prices and fewer flights for rural Alaskans, who
depend on smaller carriers for access tojobs, friends, families and emergency services.

“It’s been clear for some time that there is a lack of affordable insurance for Alaska’s smaller flying
operations,” said Halcro. “Air service is a lifeline for many residents, and if we don’t address this insurance
problem it could mean significant hardships for a lot of people —not only airline customers, but their

employees, as well.”

Halcro’s district includes the state’s largest commercial airfield, Ted Stevens Anchorage International
Airport, and he has been working on the issue for some time. Labor and Commerce Committee Chair Rep.
Lisa Murkowski (R-Anchorage) created the subcommittee last week, and named Reps. Pete Kott (R-Eagle

River), Joe Hayes (D-Fairbanks) and Halcro as members.

“We’ll sit down with the Division of Insurance to see what role, if any, the state can play in resolving this
situation,” said Halcro. “We’ll also talk to those in the private sector who are writing or have written
insurance coverage for air carriers in Alaska, to identify the exact problems.” Following its initial
investigation, the subcommittee is due to issue a preliminary report to the full committee Feb. 7.

“Do we need tort reform for aircraft liability?” he asked. “Should the state work to facilitate insurance
pooling? We’re not sure, but we’ll turn over every stone to find solutions.”

#it#
Broadcasters note: Comments are available on the Majority Actuality Line 1-800-478-6540

E-Mail: Representative_Andrew_Halcro@ legis.state.ak.us
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AVIATION RATES SET TO TAKE OFF

WASHINGTON -- Commercial airlines and air frame manufacturers should prepare for dramatic insurance rate
hikes later this year, says a top executive for a U.S. avIatlOn underwriting group.

A leading underwriting executive in the London market agrees that the airline and aviation market cannot
survive if claims continue to far outpace premium volume, as has been the case for most of the last decade.

And as underwriters try to push up rates, they will have to address several other market problems, including how
to expand the market and replenish a depleted talent pool, said the executives during a session at the Aviation
Insurance Assn.'s 24th Annual Educational Conference. The AIA held the conference in W ashington earlier this

month.

Opinions vary on whether the airline and aviation market is hardening, observed Daniel M. Izard, president and
chief executive officer of Short Hills, N.J.-based Associated AVItION Underwriters, a consortium of U.S.

underwriters.

Mr. Izaid said that he hears from brokers that the market is too overcapitalized to turn, but he quickly pointed
out that they have noticed a greater underwriting discipline among insurers.

"Most people recognize the time is at hand" for a market turn, Mr. Izard said.

Rates have been rising for the past six months, though the increases have not been sufficient, Mr. lzard said.
Indeed, underwriters "didn't get the job done during the fourth quarter,” he said.

But during spring renewals - a far less busy renewal season for underwriters than the peak fall renewal season -
rate hikes continued, Mr. Izard said.



Rates increased 15% to 20% for those few airlines that renewed their hull and liability INSUrance this spring, he
said. Manufacturers' INSUFANCE rates rc_ >e by single digits up to 9%, he said.

"Underwriters appear to have drawn a line in the sand,” Mr. lzard said.

For the remainder of the year, he said he expects to see rate hikes "on every class of business" that AAU writes,
largely due to the higher reinsurance rates that underwriters are facing.

By the time fall renewals come along, "30% to 40% increases are not going to be uncommon,” he predicted.

"We have some very definite changes in rates coming,” Mr. lzard warned.

Mr. lzard and London market underwriting executive Graham A. Nichols said a hardened market is critical to
maintain the market's viability after nearly a decade of underwriting losses.

For example, premium volume for the London airline and @viattim INSUrance market during the 1990s exceeded
claims in only two calendar years, noted Mr. Nichols, citing figures produced by the London Processing Centre.
The LPC is the paper and electronic-processing unit of the International Underwriting Assn. of London.

And in both years, 1995 and 1996, premiums exceeded claims only marginally. But during the first four years of
the decade and in 1998, claims exceeded premiums by between 25% and 75%.

"I don't understand how a market can trade on that set of figures for that length of time," said Mr. Nichols, chief
executive and chief underwriter for W estminster INSUraNCe Agencies Ltd., which underwrites on behalf of two

French companies in the London market.

"It's a pretty dire scene," he said.

Pointing to the U.S. airline and aviation market's 120% combined ratio in 1999, Mr. Izard described the market
as "extremely volatile" for investors.

There are probably some emotional reasons to invest in the market right now "but not too many good business
reasons,” he observed. "Nobody can make money on investment income when we have a level of returns like

that."

Mr. Nichols noted that the market does not have a capacity problem. "Whether we can deal with pricing is
another question,” he said.

"We have a huge responsibility” to the marketplace, Mr. Izard told airline and aviation underwriters. "The only
way itis going to work is if we make money using other people's money."

Mr. Nichols said that the market does not want a rating correction that is forced on policyholders and
underwriters because of a capacity shortfall resulting from investors abandoning the market.

"We don't want to see that happen to our customers,” he said.

The consolidation of airlines and air frame manufacturers over the years has compounded the premium volume
problem for underwriters, Mr. Nichols noted. Combined risks do not generate as much premium volume for

underwriters.

In addition, bigger risks have much greater ability to retain losses or manage them differently using other
financial markets, Mr. Nichols said. Such risk financing decisions could pull even more premium out of the

market, he said.



"The fact that's not happening now might say something about the price of our product,” Mr. Nichols observed.

But in addition to raising rates, airline and aviation insurers should take several other steps to improve their
underwriting results and their investors' returns, Mr. Izard said.

U.S. underwriters in particular need to expand their market reach globally, he said. European insurers have been
better about looking for growth beyond their borders because of the small size of their local markets, he said.

"We have to get aggressive or get left behind,” Mr. Izard maintained.

Just as important, he said, is that "we have to provide more than the traditional insurance products.”
With the convergence of financial services, "people are looking for non-traditional services for financial
products,” he said.

Outdated technology is another customer service problem for the market, according to Mr. lzard.
"The Internet has changed the world -- has changed how we perceive the world," Mr. Izard observed.

"We have to hack away from the traditional way" of dealing with customers, he said. Insurers have to enhance
their product, "and the Internetis a big part of that."

But to take advantage of that opportunity, a much bigger investment in technology by insurers will be required,
he said.

“Insurers need to catch up quickly" to the technology investments other industries already have made, he said.

At the same time, the airline and aviation INSUranNCe market faces some "severe problems" in attracting and
keeping talent, Mr. Izard noted. "We need to find ways to lure people into the business.”

Forexample, he said, the U.S. market lacks international expertise. "We're a very provincial country, but we
need to think more globally."

Mr. Izard said that all of the issues the market faces have important implications. Unless those matters are
addressed, airline and avlatlon insurers face becoming takeover targets or having a tough time raising capital, he

said.

By Dave Lenckus
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Cost of Plane .. .. ... .. Skyrockets

LONDON, Sep 28, 2001 (AP Online via COMTEX) — Airlines are being hit with huge
increases to insure their planes after the terrorist attacks in the United

States, a major aviation insurance coOmpany said Friday.

Goshawk insurance Holdings, which insures aircraft around the world, said rates
had soared as much as 10-fold since the Sept. 11 terror attacks when four
airliners were destroyed in the United States.

Goshawk finance director Chris Fagan said the cost of insuring planes against
war, terrorism and political risks was increasing before the American attacks.
insurance companies have begun reviewing aviation insurance policies to reduce
their risk after the American incidents, Fagan said.

The company denied the insurance industry was trying to profit from the recent
attacks.

"Rates had started to go up anyway. We are reacting to the market,' Fagan said.

Airlines around the world have cut services and dismissed staff as their
business has plunged in the wake of the crisis. They are also struggling with

increased security costs.

Copyright 2001 Associated Press, All rights reserved
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UNITED STATES DISTRICT COU
DISTRICT OF ALASKA
ay. ctptny
UNITED STATES DISTRICT COURT
DISTRICT OF ALASKA
AIG AVIATION SERVICES, INC,,
m-m, Case No. A98-137 CV (JWS)
V5, ORDER FROM CHAMBERS
W m m YOUNG,zafzmrxl [Re:  Motion for Summary Judgment-
Vol MARGARET ATNGASUK il for STty
0a W ross-Motion for
Pemcgja! Reivs"eaiatiSva of thsi EsttCa cf Judgment - Docket 89;
Emsta Kippi, JACOB ADAMS, as Motion to Supplemental
Feudal Re™vafiisiivfiof  Estate of Briefing - Docket 97]
Francos Hopson, EfAGEX/AND
AVIATION SERVICES, BSC,
Pefeadaste.
<-T ./* [ ‘e . eee A L )

|, MORPHS PBSSENTEP
|

At docket 83, plaintiff AIG Aviation, lac, (“AIG*) moves for summary judgment, The
motionis opposed at docket 89 by defendants Lorene Young, <al (collectively referredto as

“Young' or the “Estetes”), who cross-move for summaryjudgment. At docket 97, AlG'seeks
leave tp file supplemental briefing. Oral argumentwas held on April 28,1999.
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On April 19t 1997. a Kageland Aviation Services, Inc. (“Hagcland”) flight bound for
Barrow from Wainwright crashed. BUBSBS Young, Emma Kippi, and Frances Hopson were killed
in the crash. *neir espective estates and survivoes are defendants in this case, as is Hageland.
AIG insured Kegeland. As will be described in greater detail further below, the policy setsa“per
person’ or “per seat"*15500,000 liability limit and a per occurrence (accident) 510,000,000
liability limit.

On April 29,1998, AlGfiled this declaratory judgment action against Hageland and

* ‘Ycuog seeking a declaration that the “per seat™ or *'per person” 5500,000 policy limit appliedto
all claims arising out of &"th passcngor-ceeedent’s death. Neither AIG's complaintnor AIG's s
instant motion specifies what claims being made by defendants are concerned. AlG’s complaintis
broadly phased aad request ‘“Geclaratory rasie f adjudging that only Five Hundred Dollars [sic]
(3500,000) limit provided by thePolicy, . is Available for die claims because of decedent’s [sic]
accident, including the chains; if any, ofthe decedent’s [gic] survivors.”2 AlG’amationis also
broad in scope and *'soaks a ruling th&only on§ Five Hundred Thousand Dollar policy limitis
oontj'a.ctaslly available to hs insuxed, Bfigelar.d..., to respond to all claims flowing fturathe’
a?sthof each of the throe psasscgcrs. .. .”3 AIG’s memorandum further contends that "this
[$500,000] per 85st limit applies to ail claims resulting from the death of a passenger, regardless
ofwho brings the claim orthe nature of the cause of action,”™*

Young has a pending action in the Superior Court for the State of Alaska, Second Judicial
District at Barrow, Case No, 2BA-98-73 CiviL The state case includes claims by the decedents’
survivors and the Estates for negligent infliction of emotional distress, loss of consortium, loss of

_ “The parties hr,ve used the phrrases *'per person,” "*per passenger,” and *tEseat”
interchangeably, See, ¢,9., AlGMemorandum, ai7,12

IFlrst Amended Commplaint, filed Mny 19,1998, docket 3 at 5. The use of asingular
apostrophe appearsto be simply a typographical error,

VdG’s Motion for Summery Judgment, filed March 9,1998, docket 83 at 1
*AIG’s Meroorandyin, at 2,



fmar-cial services, las of property, and punitive damages, Young concedes that statutory
survivorship claims for pvexdeaih pain and suffering and medical expenses are subject to the
$500,000 limit.5 However, Young argues that the survivors* claims for emotional distress, loss of
consortium, and 10ss of scrvi«is are not subject tothe $500,000 “per person’ limit Youngalso

contends that the policy does not limit claims for property damage, claims for punitive damages,
or potential liability for costs and fees.

Ws.STANDARD Qg REVIEW

Rule 55 ofthe Federal Rules of Civil Procedure provides that summary judgment should
be granted ifthere is no genuine dispute as to material facts and if the moving party is entitled to
judgment as a matter of law. The moving party has the burden of showing thatthere is no
grams dispute as to material feets The moving party need not present evidence; it need only
point out the lask ofany genuine dispute as to material fontz Once the moving party has met this
burdsn, the nomnoving party must set forth evidence of specific foots showing the existence ofa
genuine issue fortrial.s All evidence pK&nt&i by the nonmovant must be believed for purposes
of summsjy judgnwat and all justifiable inferences must be drawn in favor ofthe nonmovant.’
Kowrver, the nonuioving p&iymay not rest uponmere allegations or denials, but must show that
there is sufficient evidsuce supportingthe claimed factual dispute to require a fect-fmder to
resolve the pw.tics: difTexisg versions ofthe truth attrial. 10

ATl O% NG

5Yomig’s Opposition, docket 83, at 7 n4.

‘Cetrex Com. Vi Catrett, 477 U.S. 317,323 (1986).

10 at 323-325.

Ancersoni v, Libertylooby. Inc*477 u.s. 242,248-9 (1986).
ord. at 255,

WL at248-9

EXHIB jrelL.
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An imurar's coUssJiQuwa-e dstenuirivixi by refercnce'to the policy’s terms and.the parties'

reasonable expectations.” To deteimine the panics' reasonable expectations, the court analyzes

(1) language fromthedisced policy provision; G language from other provisions inthe policy;
(3) relevant extrinsic evidence; ai. 1(4) case law interpreting similar provisions.2* Under Alaska
contract law, the court may examine relevant extrinsic evidence even if the contract is
unambiguous.B3 Relevant extrinsic evidence includes any evidence other than the contract’s
language which bears on tfs parties” intention,'4and may include the parties’ subsequent

conduct® Ifa contract is unambiguous, its meaning presents a question of law for the court to
resolve.6 However, if the patios pro-seat extrinsic evidence to clarify anambiguous contract, the
contrast's meauing should be diftsmfocd by the trier of feet-I7 A contract is ambiguous when it
supports two different, betsesffi&ftte, iaterpisfctas. 1L

Hagslsuid purofasssd Coverage P. The declarations page establishes a $500,000 limit for
each petton ofld a$10,000,000 limit for each oc-oumeace (accident).9 The liability coverage that

& ome \[" ] FF o7 | i [HTIUa

state OfAlaskav. UnceitersofLioyos, 755 p.2d 396,400 (Alaska 1968).

uMaynardV. Stuie Fartn Mut. Lift Ins. Co., 902 P.2d 1328, 1330 (Alaska 1995).

x3-alrbanh Worth Star Borough v. Tusedra Tours, Inc,, 719 P.2d 1020,1024 n.6 (Alaska
1980).

"Wight. ViCteryous, 598 P.2d 490,497 (Alaska 1979).

) wrairbanks NON StarBoroughv, Tundka Touss Inc, 719 P.2d 10201024 (Alaska
1986).

Yiohnsonv. SaLk 867 -2d 812,818 n.12 (Alaska 1994)
1ittle Swtina Const, Co. v. Soil Processing Inc., 944 P.2d 20,23 (Alaska 1997).

BvoMillanv. Archorage Community Hesp, 646 P .2d 857,862-63 (Alaska 1982)

IDockot 3, First Amended Complaint, filed May 19, 1998, Exh. A at 1 (empiiasU In
original).
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Kagotaw purchased provides:

Coverage D - Slag's Lisait Rodilv Injury aad Frupe.rty Damage
Liflbility

To pay on behalfofthe Insured all stuns which the Insured shall become
legally obligated to pay as damages because of bodily inju 7 sustained by
an erson%excludlng_any passenger unless the words “Including
M™ appear ixi Item 3 of the Declarations) and property damage

caused by an ocesr» «Roe and arising out of the ownership, maintenance or
use of the aircraft; or, only with respect to Coverages A, B, and D, caused
by an occurveace and arising out of the. maintenance or use of the
premises in or upon which the aircraft is stored.2)

Kagclaod's policy has thewords “including passengers™ in Item 3 of the Declarations.* AlGis
therefore obligated to pay “all suow’” which Hsgeland becomes “legally obligated to pay as
daasag?s because of bodily injury sustained by any person. ... and property damage causedby an

occurrence, . .

original).

The policy limits liability for damages as follows:

Coverage D. Thetotal liability of the Company for all damages, including
d&asges for careand loss of services, because of bodily injury or

property dmsea summed by one or more persons or organizations as

the result of any aifte occurrence shall not exceed tho limit of liability stated
in tha Declarations as applicableto “each occurrence.”

And fuither provided that i the Declarations are com[i)_lete;d toshow .
“psssssgar Liability limited internally to™, the total liability of the

mpany for all damages, including damages for case and 10ss of service
because of bodily isysty to passengers shall not exceed:

() as respect to any one passenger, the amount stated in the Declarations
as applicable to “each person”.

(b) as respect two or more passengers, subject to the above provisions
respecting any one passenger, the amount stated in the Declarations as
applicable to*each parson”™ multiplied by the number of passenger seats as

Docket 3, First Amended Complaint, tiled May 19, 1998, Exh. B at 1 (emphasisin

"Docket 3, First Amavded Complaint, tiled May 19. 1998, Exh. Aat 1.

5
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stated in Item-Lfor tlie aircraft involved, but in no event shall the

Company s Liabili for all bodily iaj«ry (including passenger bodily

inju ro laop exceed the limits stated in the Declarations
asJap%?lcab éo leto % Ctseriggnce B

The policy defines “bodily injury” as “bodily Injury, sickness, disease or mental anguish sustained
by any parson which oecms during ts policy period, including death at any time resulting
therefrom”23

AlG contends that these provisions establish that dl_damages because of bodily injury to
passengers shall not weucd 5500,000 per pa-ssenger and that Young’s claims all arise becauss of
bodily injury to apsssaiEer.3t Consequently, AIG argues that all of Young’s claims are subject to
the $500,000 liability limit. Young responds by arguing tliat because the policy only refersto
“damages for case and less of service,” fee “psr person” limit cannot apply to other claims suchas
loss of consortium, logs of personal piopity, loss offinancial support, negligent infliction of
emotional disfoess. rad punitive demagss. Young also contends that policy limits cannot applyto
liability for costs and attormeys’ fees. AlG does not contest this point, for the policy states that
the liability bruits do not applyto costste d againstthe insured.5

The policy prori&z23 cowvege for "*all sums which the Insured shall become legally
obliged to pey « *e and pjrppcrty-camfiged*
The liability limit provides that the “total liability. ; . for all damages. . . &ecausej)fpiQEerty e
camage sustained bvonejffjoQi”segtias... shahcot exceed the limit of liability. .. as

~Docket 3, First Amended Complaint, filed May 19,1998, Exh. B at4 (emphasisin
original).

“Docket 3, First Amended Complaint, filed May 19, 1998, F,xh. B at 5 (emphasis in
original).

“Docket 83 at9.
“Docket 3, First Amenced Complaint, filed May 19,1998, Exh. B at 1(Section IV. ().

“Docket 3, First Amended Complaint, filed May 19, 1998, Exh. B at 1(emphasis added).
6
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applicable to <aah ocouvrenee'"™*7 Consequently, the “per person” limit does not apply to any
potential claims for property damage. The “per person’” limit would not apply to claims for
punitive dawPfies if these wore based on bodlily injury to a ncra-passenger. This is because the
liability limit AlG is relying upon is based upon “damages. .. because of bodily injury to
passengers”2 If the punitive damages wore based on a claim for bodily injury to a passenger, the
liability limit would apply.

The Xfimnk fi disputed issues 3*ewhothr-r the “per peraon” limit applies to claims for loss
ofconsortium, loss of services, and negligent infliction of emotional distress. The remainder of
this order will address those issues.

R.  LAMK5.5F.QINA2xi%yi?iQp5

AlG argues that the policy as a whole must support its position because cjsewise a non
passeng&r with a derivative or irid”eadeat claimcould recover up to the $10,000,000 per
occurrence ikoit while a pRssengsr, “eo matter the gravity of the injury, could recover no more’
than$6QQ0QQNIs The aiyuc’nt drat such a resultis patently unreasonable is based on a false
preihise that pss&eagpw are necessarily more at risk than uou-passengers. Inan airplane crash, the
lives of pekoes onthe groundor in other aircraft may also be at risk. Moreover, AIG's argument
ignores express provisions inthe policy which distinguish between passengers and non-
passcngsra. lire liability limit prevision states tht “if the Declarations are completed to show
‘passenger Liability Emited interw.Uy to’, the total liability. .. for all damages.. .because of
bodily injury to passenger shall not exceed (a) as respect to any oue passenger, the amount
stated in the Declarations as applicable to ‘each person' ’13) Other provisions in the policy neither
support nor detract fiom cither party’s respective arguments.

C.  &evabtIxtQo>Ac. Evitjdtiom

[Dockct 3, First Amended Complaint, filed May 19, 1998, Exh. B at4 (emphasis acced).
ZDooket 3, Firat Amended Complaint, filed may 3, 1998, Exh. B at4.
WAIG’s Memorandum, at 10,

JDockCt 3, First Amenced Complaint, filed May 19,1998, Exh. B at4 (emphasis In
original).

7
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Co-dfifero&drt Haga-md has filed papers in court expressing its understanding of the
relevant policy language. Kogfllaod's undersanding was that “the insurVMcc coverage it
purchased was limited to 5500,000 per passenger (including derivative claims).”d Hageland's
insurance broker has filed anaffidavit attesting to the same understanding.2 AIG’s underwriter
who Was responsible for underwriting Kageland’s policy has also filed an affidavit attesting thet it
was his understanding that liability coverage “was limited to 5500,000 for all claims because of,
related to, or flowing fromthe injury to or death of apassenger, regardless ofwho bringsthe
claim or the nature of the particular claim.”3

Young arguss that Haggkod, in fact, believed it was purchasing coverage which would
not be limited to $500,000 per passenger. Acoordjpg to Young, the $500,000 limit was not v
applied to taages suffisred by aon-passcnger dependents in a prior settlement This settlement
was not executed until jBimry 8, 1998, after die April 10,1997, accident in this case cocurred.

But settlement negotiations for the otLw case preceded the April 10,1997, accident3} However,

the settlement conespondsiw aud related settlement do not crcato a genuine issue of meterial

feet. To begifl with, evidence of suttatroi offers and corresponding settlement agreements axe
notadmissible “to prove liability for or invalidity of the claim or its amount”3 But even assuming
admissibility, the sottiesk Et correspondence wss authored by counsel for the plaintiffsinthe other -
case. Ths teims ofa settlement eventually reached based upon negotiations in another lawsuit

simply do no! shed liglit on Kagotend’s reasonable expectations at the time it purchased the

hiSTfftiice. Parties dfetnys settlement and settle cases for any number of reasons.

Young also points to aMarch 7.5,1997, letter from AIG to Hageland confirming thet
coverage would be bound effective April 1, 1997. Inthat letter to Hageland, AIG described the

,IDocket 61, Oppositioo to Motion to Compel, fried November 25, 1998, at 3,
Socket 83, Exh. A Affidavit of Michael E. Kardatzke, 59 at2*3,
JDockcet 83, Exh. B, Affidavit of Chrris Spencer, 8 at2.

MDocket 88, The Estates’ Opposition, Exh. C.

Mrcd. R. Evid. 408, N

EXHIB
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thet derivative claims arc customarily “regarded s injuries to one person, 50 that the lower policy
limits applicable to injuries ‘sustained by any one person. .. govern."4) The controlling question,
however, is whether the claims for loss of consortium, loss of services, and negligent |an|ct|on of
emotional distress are derivative or independent.

Only one case in this district has been found addressing the issue. In GC\EITTTEI‘[
EHHO)% |nSUYan(E CD. V. Er(Ele\/\BWﬂ.Govemment Employees Insurance Company
(“GEICO”) issued an automobile Insurance policy with “per person™ liability limits of $100,000
and “per occurrence” limits 0f$300,000. Encelewski’s son was killed in onaccident. His father
filed suit seeking damages as both a personal representative and in his personal capacity. These
claims settled. A3EICO thensought a declaratoryjudgment that there was no coverage under the
policy for the mother’s elates for negligent infliction of emational distress and loss of consortium,
GEICO's policy provided thet liability limits *'asapplicable to “each person’is the limit of our
liability for all damages, including damages for care and loss of services, because of badily injury ’
sustairsod by one person as the result of cue occurrence.”

In aa opinion by Judge Holland, the courtheld “per person” limits did not apply to aclaim
for aeglisciif infliction for emotional distress: GEICO argued that Encolcwski’s negligent
infliction of emotional distress claimwas derivative of hex son’s bodily igjury because she did not
actually see the accident. Judge Holland rejected this construction. Analyzing existing Alaska
law, the court noted:

In a negligent infliction of emotional distress case, the duty allegedly
breached 1s owed to the witness/relative. It does not matter V\/nether the
relative sawthe accicent at tha moment it happened. Under Alaskalaw, a e
dut}/] IS owed even when the relative does not witness the accident as Iong
the [relevant legal] testis met Abreach of thi9 separate duty which
leads to a sepa Mte bodily injury iSactionable. Thereis no suggestlon in
Alaska law thata claimfor negligent infliction o f emotional distress is

693-94 19 Iedﬁg/ratetp At%onv \\BINEY 64 Cal. App. 3d 957,961,135 Cat. Rotr. 34,
% 197 BSv 5. C0, 122NM. 137,921 P.2d 944,946 (1996).

**Docket 83 at 13 (Appleren, 346, §4893 at 60.).

4,A94-211 Civil, 1995 WL 25427 (D. Alaska 1995). Pursuant to Local Rule 7.1(c),
“unpublished decisions on the same isstie by judges of dvis district. .. may be cited. .
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liability limitations as **500.000 for each declared passenger scat nd each person outsice the
airoraft™U Young atgves thet this pi‘ovej Hageland understood the liability limit was not limited
to SSQO.00 for each passenger. However, this sentence is ambiguous. It could be interpreted as
declaring a5500,000 limit fore?.chpassenger anda $500,000 limit for each person outside the
aircraft or it could foc interpreted as declaring an inclusive $500,000 limit; that is a $500,000 limit
forall claims relating to ay one passenger. Accordingly, the March 25, 1997, letter is of little
help.

However, notwithstanding the preceding, the relevant extrinsic evidence relied upon by
AlG—that is, the affidavits submitted by Hagcland’s insurance broker and AIG's undenwriter-are
not entitled to controlling weight under the circumstances of this case for ibree reasons. First,
Young's lawsuit assist Hagelahd in State Superior Court is still pending. liability has notbeen
el Subjective declarations of intent ia the midst of ongoing litigation are rarely
probative, 37 Second,'a piE?0a’s mistaken understanding of legal principles or relevant law does
not and cannot alter the law’s scope and eSfest For example, assuming AIG believed negligent
infliction of etfiotiottal disftsssw s aderivative claimunder Alaska law and communicated this =
beliefto Kageland, the paities’ undemanding would not and could not change the actual scope
andeffect of Alaska law, fohd, ths revocable expectations of the insured with which die court’

must concern itself  objectively reasonable expectations, not subjective expectations.3
D. Css?Law

No controlling Alaska case law has beenfound. Cases from other jurisdictions offer
conflicting guidance. AlG observes that courts generally hold “per person™ liability limits apply to
all claims prising out of one person’s bodily injury.® Citing one leading treatise, AIG contends

*Dodket 8?, The Estates’ Opposition,.Exh. Dt I.

"PeKrsonv. \NIm 6Z3.2d 866,870(Alaska 1981); Dayv.A&GConst. Co, Inc,
528 P.2dl 4-40, 444-45 (Naska. 1974)

0 Inc%?ﬁzﬁ%ﬁ%%%@@%ﬁ 20866,870(Alaska 1981); Dayv A&GConst

Sq Wea (o ofAmenca Sltrrmrh642FSup305308N
1986); UniteaStrv. AUla. ANV Lilly, 217 Q). App. 3d 1396,1401-02,266 Cal r91,

9



derivative of the breach ofa duty to another person such as s,
Enodcwslu s son.2

Judge Holland's analysis is persuiasive and applies with equal force to the circumstances of
this case. Judge Holland s analysis also acoords with existing case law in other jurisdictions 6 At
oral argument, AIG conceded that the policy proviced coverage for non-passengers who might be
injured in an accident The policy expressly coveis “‘damages because of badily injury sustained
by anyperson iV The “per person” liability limit only applies to “damages. .. because of
bodlily injury to passengers. . . .™*3 Giventhe state of Alaska law as correctly summarized by
Judge Holland, any claims for negligent infliction of emotional distress that Young may have in
the pending staie court action axe not subject to the policy's “per person” limits.

The remaining question is whether claims for loss of consortium and services are subject
to the “per person”" limit In (GAI00, Judge Holland dicl not addiress whether “per person” limits
applied to the loss of co&satlitsiii claimbecause the court determined such claims did not
constitute a “odily injury,” and, tints, were not covered under the policy. Here, however, AIG
concedest e loss of consortiumis covered, Butcoverage does cot meanthataclaimforlossof
an LI is not subject to ths “pvCperson” limit Most courts analyzing policy language
essentially identical to the language in tins case have held that claims for loss of consortiumare
subject to “per person” limits where, as here, the liability limits define all damages as including
camages for loss Ofcare andservices/5 One leaciing treatise states the majority rule as follows:

A

"ENEIEWSK], 1995 25427 at*4,

T%&Y UB Jei%ln IS, G 280 Mont 443 448-49 930 P.2d 661 664- .

65 (1997 Ev. | ich, App. 470,476-77 579 N.w.2d 115,

118 199 itin auth(&g 1160h|o J)g 3d 116.121- 23 687 N.E2d3.
IS, 82.387-88 105 Cal

29CL App. 3 r. 505,
508 09 1972 AP i

“Docket 3, First Amended Complaint, filed May 19,1998, Exh.Bat I.
“Bocket 3, First Amended Complaint, fikdMay 19, 1998, Exh. B at4.
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Whair-aa minor eluld sustains injuries in aa automobile accident and dies,

the child’s Craze and the parent entitled to sue under the wrongful deathof  *
a minor statute are not eash entitled to collect the maximum limitof *
liability as two separate entities, the policy Intendln% only one maximum
payment for bodily injury to the person injured. Stated otherwise, where a
minor is injured by an insured, the minor’s parent’s claim for recovery of

|oss of the minor’s service and the minor’s medical expenses uncer the

L sl b e At okl bl
for “bodily injury” to “each person.”"4

The authority relied upon by Young, Aelian v, HartfordIns. Co.*1is distinguishable because the
policy- language in th&t case did not specifically include damages for care and los3 of services/”
The Abgllon court rewgmscd that if damages for loeo of core and services were included ina
provision limiting liability, lose of consortium claims would be subject to *per person™ limite.5)

Young aJtenapis to avoid this conclusion by.arguing that a claim for loss of care and
services is notthe Sfiaieaba  for loss of consortium. Young notes that “loss of care and
SHVicss” is not defined in the policy, andthat the alosence of a controlling definition rencers the
phrase ambiguous.3. Young asguss that if AIG hadwanted to include loss of consortium claims,
it should have expressly addled-those claimsinthe policy. Its failure to dpso, Young
suggests, should be construed against AIG. According to Y oung, “absent a specific reference to

|oss of consortium damages, the limit is inapplicable to such claims.”3 Young bases her
M*HaN oo © "% o'y

AsSnv. WeIer, 64 Cel. App. 3d 957,951-62,135 Cal, Rotr. 34,36-37 (1976), a0

Applemifto, UPIA. § 4893 at60 H22 & 1998 Supp. at 12-13 nJ22 (citing authority holding tht
loss of consortium claims subject to “per person”limits).

m?| ee R RUEand Thomas F. Segalla, Couch on Insurance 3d, § 170:8 at 170-17 . *
(1998) (“Couch™).

28167 Cal. A.pp. 3d 21,212 Cal. Rotr. 852 (1965).
#Aelian, 167 Cal. App. 3d at 30,212 Cal. Rutr. at 858,
»|d.

3Docket 88 at 4.

?Docket 88 at 16.

EXHIBIT— 4 -,
Page.L2-Dt_la-
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argument chf.t cinims for loss of core and ssxYtc"a are diifferent from claims for loss of consortium
on language from Schreinerv. FIUIE,” in which the Alaska Supreme Court stated:

A claim for relief for loss of consortium provides a means of recovery for
an injury not otherwise compensable. It should be recognized as
“compensatlng the injured patty's spouse for interference with the *
continuance o ahea[l_lay atid happy marital life.” The interest to fe
EEotguttds pereonal.iffihg wtfe™*for she suffers a loss ofher owg when the
care, comtort, companionship, sad solace ofher spouse is denied her. The
g fgrjKiljLeyv ia.no longerthe loss of services, but rather the injury to

to.cconjugal refation.!

At firstimpression, this argumernt seems unduly strained, particularly in light of objectively
reasonable expectations. Theavoragc lay person may or may not apprenend technical phrases
such as “loss of consortium.” However, most would readily grasp the meaning of “lass of care
and servicesT*and ascribe to thet pht&se the meaning ordinarily attached to “loss of consortium,

But notwithstanding the preceding, there is some supportfor Young’s argument Alaska
law distinguishes betweenwrotfgftil death damages for loss of assistance or services and wrongful
death damages for loss of consortium™** The Atesks Pattern Civil Jury Instructions provide
different induictions for loss cEassignee or services and loss of consortium.® Loss of services
Is not an element or eveivrefffi& to in thajury instruction for loss of consortium5 Bawd on

»519 P.2d 462 (Alaska 1974),
"FHUIL, 519 P.2d at465-66 (emphasis added).

5AS 09.55.580(c) (providing damages inwrongful death action for loss of assistance or
services); AS 09.55.586(21)(Fzmovidri]gng gpar%%ges inwro%guful deelh action for loss of consortium)..

"Alaska Pattern Civil Jury Instruction §4.07 (setting forth elements for damages for 10ss

of assistance or services); Alaska Pattem Civil Jury Instruction § 4.08 (setting forth elements for
damages for loss of consortium).

’ "Alaska Pattern Civil Jury Instruction §4.08, addressing damages for loss of consortium,
Provices. . . . . .
The item of claimed loss is the fair value of society, comfort, care,

ﬁrotectlon, affection and COM IOrIShIS) that tire deceased reasonably could

ave expected to provide to (the) (each) beneficiary if the deceased had
continued to live.

PagelJjX oU *--
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these distinctions, aoe could caiistsuct anargument thitt loss of services is wholly distinguishable
fiora loss of consortium.

However, where this issue has arisen, comts-and even litigants-seem. to accept the feet
thataclaim for loss of consortiumis the same as aclaim for loss of services3 In Unit0Saviee®

Auioobile Association v. VVame,” the California Court of Appeals observed:

Clearly the words “all dama%egéj’flnc_lqdes the less of consortium which loss
necessarily arises out of the bodily injury sustained by one person, the
injured spouse. Itis true that the policy Specifically mentions only damages
for care and loss of services. However, in this context it is apparent that
the phrase is inchislve rather thanexclusive. Loss of consortium is not only
similar inkind to d for loss of services in that it arises out of the
bodlily injury sustained by the injured spouse, but actually includes loss of
services as one of its elements. Ttwould seem obvious that if loss of
consortium incluckes loss of services, then they must have the same source,
1,€,, the same injured person.@)
Keeping inmind it is this court's responsibility to ascertainthe parties’ reasonable expectations, .
and not hypsrtechtfleal iiteiptStatioiiS constructed during the midst of litigation, the wamer

court’s conclusion seems sound.

. Finally, Young argues diet because AIG’s policy defines “bodily injury” to include mental
aagtash, loss of consortium dtims comtituts an independent claim not subject to the policy’s “per
person™ limit. However, this argument overlooks the policy’s unambiguous liability limitwhich
applies to “ail damages, including damages for care and loss of service because of bodily injuryto

In fixing this amount for each individual beneficiary, you may consider,
along with other evidence, the closeness and harmony of the relationship
between the deceased and (the) (gach) beneficiary and the willingness of
the deceased to participate ia activities with (the) (each) beneficiary.

3ee eg, Alstatelns, Co.v. I-brthﬁdm Or App. 262,255, 68 P.2d 1367,1388
(1984) (miﬂrwpﬂ%c%edes a claim for loss of consortium is a claim for loss of
%e7r\(/i%e7s%) N , Nv. IVATEY, 64 Cal. App. 3d 957,962,135 Cal. Rptr. 34,36-
364 Cal. App. 3d 957, 135 Cal. Rytr. 34 (1976).

WHHITEY, 64 Cal. App. 3d at 962, 135 Cal. Rptr. at 36-37.
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p3«wngert .. .H1 A loss of consortiumclaim arises “ivease of bodlily injury to passengers.” fa

Tommys Elbow Room Inc. v Kaverkian™]. the Alaska Spreme Court discussed the distinctions
between claims for negligent and intentional infliction of emotional distress and claims for grief

arising under the wrongful death statute. The court notec-that “the mental distress for'which
recovery Can be sought un&r thewrongful death statute is limited to mental anguish, sorrow, or
grief resulting from the deathitself.”*3 Young’s reliance on the term “mental anguish” within the
cefinition, of bodlily injury is misplaced. 1Tte claimfor Young’s mental anguish not arising because
of the death itselfis her claimfor die negligent infliction of emotional distress.

Although as Judge Holland observed in Gaoq a“painful study” of the policy might
support Young’s arguments, this court’s obligation is to give effect to the parties’ reasonable N
expectations.4 Doing so, this court co&cluckca tliat the “per person” limit applies to-Young’s
claims for loss of consortiumand loss of services.

E. M tete AddjtioualDIscovacy isNecessary under Rule 56/f)

Young ai'gucs Hat, tailing all else, the defendants should bo afforded the opportunity to
conduct additional discovery before the court cycers summery judgment- Young advises that
there arepending discovery motions.® Young also implies, without expressly stating, that the
defendants need time to depusc Spencer, whom Young observes was only first identified on
Febru&y 2,1999.w However, Young has not submitted an affidavit explaining what adaitional

discovery is necessary to oppose AIG’s motion. Under Rule 56(f), the burdenis onthe party
requiting a cowtistmce to sot forththe particular facts expected to be discovered.&7 The party

IDocket 3, First Amended Complaint, filed May 19, 1998, Exh. B at4.
“727P.2d 1038 (Alaska 1986).

’|d at 1048 .13,

"Enoslenvakd, SLIG, 1995 WL 25427 at 4,

wDocket 88 at 7.

~Docket 83 at 6.

ABrae Tronsp, Inc. v. Qvopers & Lybrand 790 F.2d 1439,1443 (9 Cir. 1986)
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must submit affidavits setting forth paiTicular feowwhich additional discovery will develop,
establish why the additional discovery would preclude summary judgment, and explain why the
patty cannot immediately provide the necessary information to preclude summaryjudgment
The failure to comply with Rule S6(f)'s requirements is sufficient grounds to deny a request for a
continuance.® Furthermore, Young previously moved fora Rule 56(f) continuance.© The parties
eventually agreed to extend discovery until January 30,1999. This courtsubsequently extenced
this deadline further until Febfuazy 20, 1999.71 Moreover, as AlG observes, Young has cross-
moved for summaryjudgment on the premise thet there arc no genuine issues of material fact.
Under these circumstances, Rusher continuance to explore undefined discovery subjects is not
warranted.

F.  CefllgcMOfl tath*AJgskaSup-eme Court

Young also argues that the present issue should be certified to the Alaska Supreme Court
Based on recent experience, ctattficarioa s unlikely to accomplish anything but delay. One
example illustrates the COUIt'S concerns. On August 4,1998, this court certified a significant
issue conceding whether Ateka lawwould recognize a claim for “loss of chance” ina medical
malpractice action.”2 The “loss of ensues” doctrine represents a fairly recent development inthe
law which has provoked sharply divided decisions Rom lower courts. Alaska State superior
COUItS arc divided on. whether Ahrska. law recognizes a claim for “loss 0f chance," and courts from
other jurisdictions are also split. Opinions fromother states* supreme courts have often been
closely decided and issued over vigorous dissent. Notwithstanding the circumstances, which

Ui IEM !aclg%aclev GoodtimesHone Voo 81 d881 r. 1996):
418 * x199q€H éﬁ% 867F d:

520523-24 (9* Cir, 14 787 F2d
1302, 1306 n | (9* Cir. 1986).

"Brag, 790 F.2d at 1443 (holding that "[fjailure to comply with the requirements of Rule
56(f) is a proper ground for denying dlscovery and proceeding to' summary judgment).

"'Docket 28, September 17, 1998,
,IDockct74.
rosby v. United States, A9S-359 CV, Certification, docket 89.
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would ordinarily suggest tht cemficariou was bath appropriate and necessary to resolve an
important issue of Brat impression, the Alaska Supreme Court did not act oa the certification
question for three months. The Alaska Supreme Court finally declined certification on
November 5,1958, with no explanation.B This case presents what is, in effect, a simple contract
dispute over language in aninsmianes contract Given that the Alaska Supreme Court declined
certification without comment after a thvee-month delay of a clearly important issue with far*

ranging consequences, th«e is little reason for this cow to conclude that a certification request in
this C3ewould achieve anything of velle.

Finally,. AlG seeks leave & docket 97 to file supplemental briefing to strike portions of
Young’s reply at docket 95. In'Young’s reply at docket 95, Young raised issues which do not
appear to have besa previously briefed. Local Kue7.1 (b) prohibits parties from raising issues
forthe first fixucin areply. Theai'guju&ats Young raised in the reply at docket 95 primarily
involve Young’s coji&aiiOQthat AIG’s interjve&tfon of the policy violates state and federal law
because AIG’s mt&pretarionowkes less than $300,000 available. This argument lacks merit.
AlGiaterpsete the policy asproviding $500,000 for damages because of bodily injuryto each
passenger. Motooys?, the 3ESfand federal statutes Young cites and relies upon for this new
argument do not addxess what kind of claims should be included in the “per seat” or “‘per person"

V. CONCLUSION
For the foregoing reasons, AIG’s motionat docket 97 is DENIED as moot, AIG’s motion
for summary judgment at docket 83 is GRANTED in partand DENIED in part, and Young's :
cross-motion for summary judgment at docket 89 is GRANTED in part and DENIED Inpart

RCroshyv. UnitedSUtes, A95-359 CY, Orckr, docket 91.

F‘SB$ 14CFR. §205 5(b) raf(tz (requiring commercial air carriers to provide insurance “for
bodily injury to or death ofaircraft passengers, with minimum limits of $300,000 forani/one
passen%er) AS 02.40.010 (requiring commerual alr carriers to provide insurance for “$150,000
perseat for bodily injury, or deathin asingle occurrence. ., . ™).
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Claims fo? loss of cOttswitUai aod loss of services M mibject to the *'per person” policy limits..
Claims for neglig&aE ififlictioa ofetttotiotttl distress axe not subject to the “per person” policy
limits. Clafriis for punitive dansgss -iirs not subject to the 4per person™ policy limits to the extent
such claims ariss owt of bodily injury to a noa’passenger. Any fees and costs to which Young
may be entitled are also cot subjcci to the N#*rpenon™ policy limits.

DATED at Aachoragft, Al&sXa, this 29* dayjafApril 1999,
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Tony Knowles, Governor

Division of Insurance

P.O. Box 110805, Juneau, AK 99811-0805
Telephone: (907) 465-2515 « Fax: (907) 465-3422  Text Telephone: (907) 465-5437

Emall: Insurance@dced.state.ak.us « Website: www.dced.state.ak.us/insurance/

February 2, 2001

The Honorable Andrew Halcro
House of Representatives
State Capitol, Room 414
Juneau, AK 99801-1182

Dear Representative Halcro:

Re:  Aviation Insurance

Legislators, the Division of Insurance_f(Dmsmn; and the news media have all heard
from Alaskan air carriers about the difficulty ofobtaining affordable liability
insurance for their operations. The loss of commercial aviation operations would
have a significant negative impact on Alaska, both for the air carriers as well as the
rural Alaskans who depend on them for transportation.

The Division has identified options that may improve the availal_ 'ty and N
affordability of this insurance coverage. The issues of availability and affordability
are related yet distinct. Availability refers to the_ablllt%/ ofa consumer to obtain
insurance coverage. Affordability refers to the price of the coverage.

From discussions the Division has had with consumers and insurance producers,
coverage continues to become less affordable. These discussions indicate that
renewal premiums may be increasing at amounts up to 50 percent and in a few
instances even higher.” Some of this increase is due to poor loss experience. Some of
it is due to a hardening of the soft insurance market.

Another factor related to the availability and affordability issues is the per seat
limit of coverage that air carriers need or want to purchase. Alaska Statute
02.40.010 requires a minimum limit of $150,000 per seat for bodily injury. Air
carriers desiring to.p~chase higher limits may find availability and affordability
problems in obtaining the desiréd coverage.

SAFETY

Aviation insurers have gointed to the need for more stringent safety in the aviation
industry. OnJune 30, 1999, The National Institute for Occupation Safety and
Healthissued a report that states the occupation ofair taxi pilot in rural Alaska is
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more hazardous than that of lumberjack or crab fisherman. However, unlike the air
taxi pilot, neither the lumbeijack nor crab fisherman routinely places the lives of
trusting passengers at risk in the performance of his job.

The aviation insurance availability and affordability problems are directly related
to safety. Insurance Igremmms aré driven by the cost ofissuing a policy and paying
any covered claims. Reducing the frequency or sevt rity of claims has the greatest

iImpact on reducing policy premiums.

Safety programs are an essential factor in reducing claims and, therefore, premiums.
Air carriers who implement a comprehensive safety plan and are consistent in
carrying out the safety plan shoul e_xgect_ to see credits on their insurance BO|I§:I€S
as aresult of these efforts. Use of flight simulator training, which is available in
Anchorage, could beé)a_r_t of a safety plan. The air carriers association would be a
possible source for additional information on safety programs.

If not adopted on a voluntary basis, safety Plans could become a mandatory
requirement for air carriers operating in Alaska. This would probably require
legislation to implement and set up a statewide safety plan. Difficulfies in
implementing a mandatory plan include costs to monitor compliance with the plan,
development of a safety plan that meets the variety of situations faced by air
carriers in Alaska, and possible conflicts with FAA regulation. A mandatory plan
could also be an additional burden for those air carriers which currently have an

effective safety-plan-in place.

MARKETS CURRENTLY AVAILABLE IN ALASKA

Based on discussions with consumers and producers, the Division is aware of the
following markets that are available in Alaska. Detailed information on these
entities should be obtained from the producers or insurers themselves. However,
they are_ listed here to show the various options that may be available now. The
players in the market are always subject to change.

United States Aircraft Insurance Group (USAIG) is a qbroup, or pool, of insurers that
collectively provide aviation insurance on a worldwide basis. On its website at
www.usau.com, USAIG states that its primary goal is “to provide a stable, reliable
aviation insurance market by (1) insuring individuals and organizations whose
safety standards and”loss hlStOFIeS_SatISfE/ our underwriting requirements; and (2)
charging premiums which are sufficient to support expected losses.”

Associated Aviation Underwriters (AAU), the U.S. branch of British Aviation
Insurance, is another pool of insurers writing limited business in Alaska, mainly

corporate jets with commercial pilots, not owner flown.

London Aviation Underwriters and Houston Casualty Company write air taxi
operations as well as other types ofaviation risks.
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AIG Aviation is non-renewing its book of business.

W Brown & Associates is not writing new business but is rene\ 'ing its existing book
of business.

ACE USA writes in Alaska on a limited basis.
AirSure Ltd. writes mainly large fleets.
Lloyds of London also write portions of some risks.

OPTIONS CURRENTLY AVAILABLE BUT NOT USED IN ALASKA

Pooling may be seen to be- a solution to the availability and affordability issues.
—Howeverrpooling-does-not-necessarily-improve-ihe-loss-experience-orthe-nrembers----------

of the pool. If members ofa pooling arrangement have(s) or loss experience, the

costs of insurance coverage may not become more affordable. The following four

options are ways that air carriers could join together to purchase insurance

coverage. They are listed in the order from easiest to most difficult to implement,

1. Risk Purchasing Group

-A-risk purchasm% group Is authorized under the federal Liability Risk Retention
Act, 15 USC 3901-3906. Members ofa risk purchasing group may be able to obtain
better rates and customized forms because of the buying power available to a group
that is not available to an individual purchaser. The risk purchasmg_\group can also
provide loss control services (e.g. safety programs) for its members. As mentioned
above, this is an important feature neéded to negotiate better rates. Purchasing
groups have been used elsewhere by small airlines to lower costs by avoiding

minimum premium charges.

The purpose of a risk purchasing group is to purchase liability insurance on a group
basis for its members. The group members must have similar business activities
and their risk exposure must be similar or related to one another. A group
consisting of air carriers would appear to meet this test.

Arisk purchasing group may be domiciled in any state. Ifitis not domiciled in
Alaska, then it must Register with the state under AS 21.39.090. Purchasing
groups are subject to regulation under Title 21.

Guaranty association coverage is available if the purchasing group obtains coverage
from an admitted insurer. Guaranty association coverage provides protection to
policyholders if the insurer becomes insolvent and cannot pay outstanding claims.

A purchasing grouP may only provide liability coverage to its members, therefore
hull coverage must still’be procured individually.
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2. State Based Joint Underwriting Association or Joint Reinsurance

Ajoint underwriting assouatlon_éJUA) and joint reinsurance are combinations of
Insurers joining together to provide the capacity to write a specific type ofrisk. A
JUA andjoint reinsurance are distinguished by the way in which the insurers share
the risk among themselves. The national pools mentioned above are organizations
ofthis type. The difference between the national pools and a state pool is that only
insurers writing in Alaska would combine together and only Alaska air carriers
would be able to obtain coverage from the state pool. The premium would be based
upon the experience of the JUA or the reinsurance pool.

JUA’ and joint reinsurance are subtject to rate regulation under AS 21.39.110.
Since aviation insurance 1s exempt from AS 21.39, a JUA orjoint reinsurance
writing only aviation insurance would he exempt from AS 21.39.110. However,

other section of Title 21 would apply to these pools.

The disadvantage to a state based JUA is that there are few risks over which the
exposure carl be shared. The law of large numbers is difficult to achieve in the
Alaska market. Guaranty association coverage would not be available for non-
admitted insurers participating in a JUA or joint reinsurance.

3. Reciprocal Insurer

-A-i'eciprocaHn-surer-ianan-unincorporated'aggregation”of subscribers‘operating
individually and collectively through an attorney-in-fact to provide insurance
among themselves. Ten or more persons may join together to form a reciprocal.
The liability of each subscriber is individual, several and proportionate liability, not

joint. Reciprocal insurers are authorized under AS 21.75.

A reciprocal insurer controls all aspects ofthe insurance coverage such as
underwriting, rating, and claims handling. A reciprocal insureris subjectto
regulation under Title 21. Guaranty association coverage is available to subscribers

ofa reciprocal.

The main disadvantage of a reciprocal is the start-up costs for establishing the
reciprocal. The minimum capital and surplus reguwements for an Alaska domestic
reciprocal writing liability insurance are $1,500,000. There is also a relatively
small base from which potential members can be drawn.

Alaska Timber Insurance Exchange in Ketchikan is authorized as a reciprocal
insurer under AS 21.75. They would be a good source of additional information on

the operations of a reciprocal.
4. Risk Retention Group (RRG)
A risk retention group Is a corporation or limited liability association formed under

the federal Risk Retention Act, 15 USC 3901-3906. An RRG operates like an
insurance company to provide liability insurance for the group. The primary
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i)_urpo_se and activit¥ IS to assume, or spread among the members, any or all ofthe
iability exposure ofthe members. The grouP must consist of members whose
business or activity exposure is similar or related to one another.

An RRG must be licensed or chartered and authorized as a liability insurance
company in a state. Ifthe RRG is licensed in another state, it must r_ethlster with
Alaska under AS 21.89.090. RRG’s are subject to regulation under Title 21.

As with a reciprocal, the prlma%dlsadvantage ofa risk retention ?roup IS the start-
up costs. A domestic Alaskan RRG has minimum capital and surplus requirements
0f <82,000,000. Other disadvantages are that an RRG may onl¥ provide liabilit
coverage to its members, so hull coverage would need to be obtained individually.
Also, guaranty association coverage is not available to an RRG.

-OPTIONS-REQUIRING-NEW-STATUTORYPROVISI-ONS-serersremsrcmsermmeecmeemaeece

1. Assigned Risk Plans

An assigned risk plan is one method used to provide coverage in the residual

market. (The residual market consists of persons or organizations who cannot get

the insurance coverage they need from private insurance companies.) Alaska

currentl¥ has two assigned risk plans, one for automobile insurance, the other for
—workersTmipen”artdon n"urawcerTAn_asmgnBdTlsIrpIalrlcnrawatlon_msura_nce --------

could be modeled after these plans as in AS 21.39.155. The auto assigned risk plan

IS also mentioned in AS 28.20.580.

Assigned risk plans are managed by an administrator re resentlnﬂ insurers
licensed in the state and writing the kind ofinsurance offered by the plan.
Participation in the plan is mandatory with policies assigned to’insurers based on
their voluntary market share. The plan may use servicing carriers who handle
claims and other policy related services. Some plans pool the losses among all
participating insurers, otherPIans require the individual insurer to accept the
profit or loss from its share ofthe assigned risk market.

ImPIementmg an assigned risk plan could cause insurers to withdraw from the
state since they may be required to bear additional assessments if the plan operates
at a loss. Ifthese assessments are larger than an insurer can bear, the cost can be
passed on to their ow*i policyholders, thereby increasing costs for the voluntary

market. '
2. Risk-Sharing Plans

Arkansas and New Hampshire both have statutes allowin? the director to intervene
in markets when a kind of insurance is not readily available. The director may

direct insurers to prepare a plan to provide the necessary insurance coveraﬂe. |If the
plan submitted by the insurers is not acceptable, the director may develop his or her

own plan.
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A copy ofthe Arkansas statute may be found in the Arkansas Code sections 23-95-
101 through 23-95-108. This statute may be accessed via the state website at

Www .state.ar.us.

The New Hampshire statute mag be found under NHRSA 404-C. This statute may
be accessed via the NH state website at http://sudoc.nhsl.lib.nh.us/rsa.

3. Market Assistance Plan

Maine has a statute that allows the director to establish a market assistance plan
when a particular type ofinsurance is unavailable or unaffordable. The market
assistance plan is a voluntary agreement between the division and the insurers that
the insurers will write the insurance at an agreed upon rate for those persons that

are unable to obtain tho coverage.

The Maine statute is found in section 2325-A. Internet access is available at
http://janus.state.me.us/legis/statutes/24 _Altitle24-Asec2325.iA.html.

Thisdp_ro_gram was successfully used a couple ofyears ago when day care liability
was difficult to obtain. Additional information on the operation ofthis program

would be available from Maine.
4. Joint Insurance Arrangement

Ajoint insuiance arrangement (JIA) allows members ofthe JIA to pool _
contributions to either assume risks from losses to the participants on a F(];roup basis
or purchase coverage for the participants on a group basis. JIA’s are authorized
under AS 21.76. JIA’s are not subject to regulation by the Division, except for

review of the cooperative agreement.

Formation of an aviation JIA would require a statute change since only
municipalities, city and borough school districts and regional educational
attendance areas may enter cooperative agreements. Guaranty association
coverage is not available to members ofa JIA.

ALTERNATIVE MARKETS

if
There are at least twk) sources of information for hard-to-place coverage. The
National Underwriter publishes a supplement called “Agent/Broker Buyers Guide
to Insurance Coverages.” Rough Notes Company, Inc. publishes "The Insurance
Marketplace." Both ofthese guides list markets by type ofrisk and each of these
guides includes an aviation or aircraft section. However, most of these markets
may be through wholesalers not licensed in Alaska or with nonadmitted unlisted

INSUTers.
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tax f(retditwould overcome the underwriting judgement of the riskiness ofthe
market. »

3. Subsidization

Many of the options described are likely to have more effect on availability of
coveraﬂe rather than affordability. Even in a pooling arrangement, if claim costs are
high, the insurance premiums will be high. 1fclaim costs are high, some Y€ of
subsidization may be the only way to lower insurance premiums.

CONCLUSION

For any ofthe options outlined above to improve availability and affordability of
aviation liability insurance, the aviation community will need to address safety
-issues-and-find-ways-io-reduce-the-frequency-and-severity-of-losses:—We-have-tried
to identify various options that may assist dir carriers to obtain the coverage they
need. Ifyou need additional information, or |f¥ou would like to discuss particular
options further, we would be happy to discuss these with you.

Sincerely,

For Robert A. Lohr
Director

RAL/SMG/ph4958.doc



Sectional Analysis
HB 271

“An Act relating to recovery of punitive damages resulting from an aviation
accident and providing for an effective date.”

ASection 1. Amends the statute AS 09.17.020(h) by adding a new number (1) to
renumber and letter current statutes limiting punitive damage awards.

Adds a new numberto AS 09.17.020(h) that being number (2). A new
limitation on punitive damages resulting from an aviation accident is
added to current statute.

The limits on punitive damages that may be awarded are set forth into
statute in (2) A-C.

*Section 2. Amends the codified law relating to applicability. ~Section (1) is only
applicable if the cause or reason for invoking “Section (1) occurred on or

after the effective date.

*Section 3. States that the effective date will be July 1, 2001,
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Calander Number of Direct Losses Earned

Year Companies Incurred Premium
1990 47 $13,304 $14,034
1991 44 $31,341 $14,929
1992 42 $5,976 $12,433
1993 45 $8,513 $14,465
1994 45 $9,797 $13,488
1995 48 $18,045 $19,790
1996 47 $19,868 $30,799
1997 46 $25,588 $26,195
1998 39 $31,455 $22,681
1999 40 $13,500 $20,263
2000 40 $31,455 $22,669
2001 XXX XXX XXX
2002 XXX XXX XXX

lal % Change -1.20% 8.35% 6.99%

% change -12.39% 141.67% 110.36%

‘Dollar amounts are in ($000)
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