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Section Two:
Get ready for July 1, 2001

A bank’s strategy for achieving full compliance by
July 1, 2001, will van' depending on the complex-
ity of the bank and the progress it has already
made in complying with the requirements of the
rule. The level of effort a bank will expend

depends in large part on:

the bank’s previous efforts to assess or disclose
information sharing practices

* the bank’s decisions about sharing nonpublic per-
sonal information afterJuly 1, 2001

the volume, if any, of consumers and customers
who must receive an opportunity to opt out
before information sharing with nonaffiliated

third parties can take place.
Nearly all banks, however, can take the following
four steps to create a comprehensive and effective

privacy compliance strategy:

establish a timeline for compliance

develop privacy policies and notices

deliver notices

prepare to respond to consumers
Establish a timeline for compliance

A timeline desig-
nating important

checkpoints prior
toJuly 1, 2001, is  Assess current information

a good place to sharing practices
start and can be
instrumental to
insuring timely
‘compliance. . .

Draft privacy policies
and consumer notices

Obtain input and approval
from management

1. Deliver initial notices to customers
2. Delive tpf out notices to consumers from consumers and

and customers as applicable

A specific process for certifying completion of the
various steps identified in the bank’s privacy com-
pliance strategy will help managers keep track of
progress. When establishing due dates for specific
activities, build in time to receive input and feed-
back from senior management and other stake-
holders. Every bank should consider:

Involving the Board of Directors: A board-
approved privacy policy is not required by the
rule, but it can be an effective way to involve the
board of directors in developing a privacy compli-
ance strategy. A board-sanctioned privaq' policy
can be useful in communicating the bank’s overall
privacy commitment and strategy to the enrire

organization.

Involving representatives from each bank
department: Most likely a senior bank officer
will oversee development and implementation of
the privacy compliance strategy. Nevertheless,
participation ffom each department in the bank-
wili help ensure nothing is overlooked. This
approach will also help policy makers identify
information sharing practices or consumer privacy
issues unique to a specific department or to a
financial product or service.

2. Develop privacy policies and notices

Use tin's opportunity to evaluate and establish
institutional privacy objectives, and communicate
to potential customers and consumers the bank’s

customer service philosophy.

Create a comprehensive inventory of information
collection and information sharing practices at the

A bank may want to establish timeframes to:

Prepare to respond lo public
inquiries

B A R C,
Process opt out directions

customers



bank. The inventory will help ensure practices are
properly disclosed in the bank’s privacy notices. For

every department, review:

« all applications and forms used to collect informa-
tion about consumers

* marketing practices

» vendor contracts

« electronic banking and Internet activities
« fee income accounts

« record retention policies

Affiliate."; 1fa bunk has any affiliates, the inventory
should include information-sharing practices with
affiliates. Although the privacy rule doer not place any
restrictions on information sharing with affiliates, it
does require disclosure ofthese practices in the initial
and annual notices. Furthermore, the privacy rule
requires the initial and annual natices to include appli-
e Fair Credit Reporting Act affiliate informa-

tion sharing opt out notices.

Assess am ent information collection and informa-
tion sharing practices in light of the privacy rule
obligations and the bank’s objectives. Determine
which practices should continue after July 1, 2001.
This may be a good time to involve the bank’s
Board of Directors. Consioer:

Awhether any current practices would be prohibit-
ed under the rule

“ which practices must be disclosed in the privacy
notices and whether opt out rights apply

whether account numbers are shared only as per-
mitted by the rule

whether information received from other financial
institutions is shared only as permitted by the
rule’s reuse and redisclosure limitations

1 whether to adopt voluntary privacy standards
developed by relevant trade associations. Those
standards could be good indicators of industry
norms and consumer expectations

Draft privacy notice(s). Create a list of information
collection and information sharing practices that
must be disclosed to consumers. This list can help
you categorize practices per the rule requirements
and decide how to structure notices. The privacy
rule provides a variety of disclosure options. For
example, banks may develop:

* one initial privacy notice that covers all the infor-
mation sharing practices of die bank

* an assortment of initial notices for different cus-
tomer relationships or different types of financial
products or services

" one initial nodce that covers die practices of the
bank along with one or more of its affiliates

Likewise, the opt out notice may be structured in a
variety of ways.

When drafting privacy notices, consider:

e Sample clauses provided in Appendix A in the rule.
Banks may use the sample clauses to the extent they
accurately reflect the bank’s practices.

Most likely, the initial and annual privacy notices will
be identical. | f _requlred, the opt out notice may be com-
binedwith the initial and annual notices.

Fair Credit Reporting Act requirements and
information security standards. The federal bank-
ing agencies have issued two proposed rules that
may affect the compliance strategy and the content
of privacy notices.

The Proposed Security Standardsfor Customer
Information describe the agencies’ expectations for
implementing technical and physical safeguards to



protect customer information. The Proposed Fair
Credit Reporting Regulations cover the opt out
provisions of the Fair Credit Reporting Act.

Both proposals will be finalized in the near future.
When issued, the final rules will be available on
the FD IC's Web site: mvw.fdic.gov. In the mean-
time, the proposals are posted on the Web site.

.j. Deliver notices

e ldentify consumers and customers who must
receive the initial and opt out notices. It is
important to identify all groups of existing cus-
tomers, consumers, and former customers who
must get the initial privacy notice and opt out
notification. Some banks may need to coordinate
several databases and a variety of departments to
identify everyone who must receive a notice.

Opt out noticesforjoint account holders: The
privacy rule allovis banks toprovide a single privacy
.and opt out notice when two or more consumers
jointly obtain afinancial product or service.
However, any ofthejoint consumers may exercise
‘the right to opt out. The opt out notice provided to-
joint account holders must explain how the bank will
treat an opt out direction by ajoint consumer and
must ﬂlve oneljlomt_ consumer the ability to opt out
on behalfofall thejoint consumers.

Establish timeframesfor mailing or otherwise
delivering notices. Remember:

* All existing bank customers must receive an
initial privacy notice no later thanJuly 1,

' Existing bank customers, consumers who
are not customers, and former bank cus-
tomers have the right to opt out if the bank is
sharing nonpublic personal information about
them with nonaffiliated third parties outside the

exceptions.

Information sharing subject to opt out cannot
continue afterJuly 1, 2001, until die initial and
opt out notices are delivered and a reasonable
opt out period has elapsed. Therefore, banks
that intend to share nonpublic personal infor-
mation outside the exceptions afterJuly 1, 200J
should deliver notices well beforeJuly 1,

A l'lepotfc It) fusp-.d'id I") r.oiiMjfnei:

Develop opt out procedures. All banks sharing
nonpublic personal information outside of the
exceptions will need to develop procedures for
consumers to exercise an opt out, as well as pro-
cedures for processing and complying with opt
out directions. The opt out procedures should

include:

 tracking die initial opt out opportunity (e.g.,
the first 30 days after die initial notice is deliv-

ered)

* recording opt outs received from consumers

= maintaining the opt out mechanism(s), such as a
toll-free telephone number, electronic mail, or
an opt out form with boxes to check

“ complying with opt out directions received after
the initial opt out opportunity elapses

Respond to public inquiries. customer service
representatives and other bank employees should
be prepared to answer questions from consumers
about die new privacy notices. Depending on the
number of employees answering consumer phone
calls, it may be a good idea to provide scripts to
help employees respond to questions from the
public. In addition, it may be helpful to have extra
copies of the privacy notice readily available for
mailing or handing out to consumers.



Section Three:
Maintaining Compliance Beyond
July 1, 2001

The following activities can help a bank achieve
and maintain compliance with die privacy rule.

' Develop controls to monitor ongoing compli-
ance. Consider mechanisms for monitoring:

0 deliver} of initial and annual notices to cus-
tomers

" deliver}' of initial notice to consumers who are
not customers, if applicable

" compliance with opt out directions, if applicable

®accuracy of privacy notices, including prior
approval for:

* new marketing arrangements

* new or renewed vendor contracts

disclosure of account numbers

affiliate-referral programs

reuse of consumer information received from
another financial institution

31
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1Train employees. All employees should
understand the bank’s policies and procedures for
complying with the privacy rule. Some employees
will need to be able to explain the bank’s privacy
policies to customers and to businesses providing

sendees to the bank.

Audit for compliance. Periodic audits will help
management assess risk and verify the effective-
ness of the compliance program. The Federal
Financial Institutions Examination Council
(FFIEC) will release interagency privacy examina-
tion procedures beforeJuly 1, 2001. The exam
procedures will be a useful tool in developing a

privacy audit program.

The interagency exam procedures will be mailed
directly to insured depository institutions as soon
as they are finalized. The procedures will also be
available on the FD IC’s Web site at www.fdic.gov

when complete.


http://www.fdic.gov

oeonori rour:
Learn the Lingo

Learning the lingo will help you understand and
comply with the privacy rule. This section pro-
vides an explanation of key terminology.

Who must comply V/itli the FDIC's privacy rule?

The FDICS5 privacy rule refers to financial insti-
tutions that must comply with the rule as “you."
For example, when die rule states that “you must
provide a nodce” it means all entities subject to
this rule must provide a notice. The following
definition of “you" explains the types of entities

subject to the rule:

You: The banks diat must comply with the
FDIC's rule are -

(1) FDIC-supervised banks
(2) insured state branches of foreign banks

(3) subsidiaries of FDIC-supervised banks and
insured state branches of foreign banks, with cer-
tain exceptions, such as insurance and securities

or brokerage subsidiaries

Aldiough the FDIC’s rule only applies to certain
banks and some of their subsidiaries, all financial
institutions must comply with similar privacy
rules adopted by their supervisory' agencies. For
example, although securities subsidiaries of
FDIC-supervised banks do not have to comply
with the FDIC’s privacy rule, diey do have to
comply with a similar privacy' rule adopted by the

Securiues and Exchange Commission.
Who is proluclfec! 11, fhi;! privacy rul.v.’

The privacy rule protects “consumers.” All con-
sumers receive the same privacy protecrions.

However, a subset of consumers defined as cus-
tomers must receive certain disclosures, such as

41
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an annual privacy notice, that need not be provid-
ed to consumers who are not customers.

Thus, it is important to know die distinction
between consumers and customers to understand
the different disclosure requirements under die

privacy rule.

Consumer. Any individual who is seeking to
obtain or has obtained a financial product or serv-
ice from a bank for personal, family, or household
purposes is a consumer of that bank. The defini-
tion of consumer includes individuals who:

apply for a financial product or sendee (e.g., a
loan or a deposit account) for personal, family, or
household purposes

actually obtain a financial product or sendee
(e.g., aloan or a deposit account) for personal,
family, or household purposes

Customer: AS the following diagram reflects,
customers are a subset of consumers. A customer
is a consumer with whom a bank has a continu-
ing relationship. Although the rule does not
define “continuing relationship,” it provides
examples of transactions diat are and are not con-
sidered continuing relationships. Consumers who
have a deposit account, obtain a loan, or obtain an
investment advisory service are considered
customr  Set Section 332.3(i).

1|Consumers
:"-*a3SE8mtAry: -
jpi?
&

W.

Additional guidance regarding the customer rela-
tionship can be found in the Supplemental
Information (die preamble) of the rule, which
notes that a continuing relationship is established
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“where a consumer topically would receive some
measure of continued service following, or in con-
nection with, a transaction.” See page 35168,
Federal Register, Vol. 65, No. 106.

The next diagram depicts the relations up
between all individuals who do business with a
bank and those who meet the regulatory definitions
for consumers and customers. As die diagram
shows, only a pordon of the individuals who con-
duct business with a bank are consumers under die
privacy rule. For example, individuals are not con-
sidered consumers under this rule if they are com-
mercial clients, grantors or beneficiaries of trusts for
which the bank is trustee, or pardcipants in an
employee bent fit plan diat the banks sponsors.

pivjlfcfl.n.l >y ihe privacy

The rule idendfics three primary categories of
information:

publicly available informadon

personally idendfiable financial information

nonpublic personal information

Nonpnblic personal information is the category' of
information protected by the privacy rule. The
definitions for publicly available informadon and
personally idendfiable financial information work
together to describe and define nonpublic personal

information.

4-2

o Publicly available information is any informadon
a bank reasonably believes is lawfully publicly
available. The nature of the information, not the
source of the informadon, determines whether it
is publicly available informadon for purposes of
the privacy rule. For example, even if a bank
obtains customers’ telephone numbers or die
assessed value of dieir residences directly from the
consumeis, this informadon will be considered
publicly available if die bank has a reasonable
basis to believe the information could have been
lawfully obtained from a public source. A reason-
able belief exists if a bank has determined that (a)
the information is of die type diat is generally
available to the public and (b) die individual has
not blocked such informadon from public disclo-
sure. This means, for example, that a bank can
consider a customer’s phone number to be pub-
licly available, but only if the bank takes steps to
determine die phone number is not unlisted.

Personally idcjitifiablcfinancial information is
any informadon a bank collects about a consumer
in conjunction with providing a financial product

or service. This includes:

informadon provided by the consumer during
the application process (e.g., name, phone num-

ber, address, income)

information rcsuldng from die financial prod-
uct or service transaction (e.g., payment history,
loan or deposit balances, credit card purchases)

 information from other sources about the con-
sumer obtained in connection with providing
the financial product or service (e.g., informa-
don from a consumer credit report or from

court records)

Personally identifiablefinancial information also
includes any informadon that “is disclosed in a
manner that indicates that the individual is or has
been your consumer." See Section 332.3(0)(2)(i)(D).
Thus, the very fact that an individual is a con-
sumer of a bank is personally identifiable finan-

cial information.



a created using personally identifiable finan
cial information that is not publicly avail-
able informadon, o

b,contain personally idendfiable financial
informadon diat is not publicly available
information.

A list is considered nonpublic personal informa-
tion if it is generated based on customer rela-
tionships, loan balances, or other personally iden-
tifiable financial information that is not publicly
available. A list is also considered nonpublic per-
sonal information if it contains any nonpublic
personal information.

For example, in jurisdictions where mortgage
documents are public records, the names and
add.ress of all individuals for whom a bank held a
mortgage would not be nonpublic personal infor-
mation since it was generated using publicly' avail-
able information and contained only publicly
available information. The list would become
nonpublic personal information, however, if it
contained current loan balances or if it was gener-
ated using only those customers with current
mortgage loan balances in excess of a certain

amount.

4-3
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The two categories of nonpublic personal infor-
mation are depicted in the following diagram.

Who ore nonciffiliafecl lliird parlies?

The privacy rule restricts informadon sharing
with nonaffiliated third parties. The rule defines
nonaffiliated third parties as persons or entities
except affiliates and persons jointly employed by a
bank and a nonaffiliatcd third party. Affiliates
generally include a bank’s subsidiaries, its holding
company, and any other subsidiaries of the hold-
ing company. See Section 332.3(a), Section
332.3(d), and Section 332.3(0).

The privacy rule does not impose limitations on
information sharing with affiliates. It does, how-
ever, require disclosure of such information shar-
ing policies and practices. (Note: The rules gov-
erning die sharing of information between a bank
and its affiliates are set fordi in the Fair Credit

Reporting Act.)

Although the privacy rule most commonly uses
the term “nonaffiliated third parties,” there are
some instances in which a distinction is made
between nonaffiliated financial institutions and all
other nonaffiliated third parties. Readers should
pay particular attention to these distinctions. See

Section 332.13.



Other Resources

A variety of resources are available to help banks
understand die privacy rule and related issues. Some
of the most significant are listed below. All FDIC
material can be found at www.fdic.gov.

FDIC Financial Institution Letter titled Final Rule

on the Privacy of Consumers' Financial
Information, (F1L-34-2000 dated June 5, 2000).

FDIC Financial Institution Letter titled Proposed
Regulations Implementing the Fair Credit
Reporting Act, (FIL-71-2000 dated October 26,

2000).

FDIC_Financial Institution Letter titled Proposed
Security Standardsfor Customer Information,
(FIL-43-2000 dated July 6, 2000).

FDIC Financial Institution Letter titled Internet

\Web Site Privacy Stirvcy Report, (FIL-113-99
dated December 27, 1999).

FDIC Financial Institution Letter titled inine
Privacy of Consumer Financial Information, (FiL-

86-98 dated August 17, 1998).

Transcript of ‘1S It Any of Your Business?
Consumer Information, Privacy, and the Financial
Services Industry,” an interagency public forum
hosted by the FDIC, March 23, 2000.

Office_of the Comptroller of the Currency’s Bulletin
titl"d Privacy Laws and Regulations, “September 8,
2000) available at mvw.occ.trcas.gov.

Office of Thrift Supervision’s Memorandum to
Chief Executive Officers titled Privacy
Preparedness Check-up, (September 29, 2000)
available at www.ots.treas.gov.


http://www.fdic.gov
http://www.ots.treas.gov

CHAPTER: Consumer Affairs Laws and Regulations

SECTION: Fair Credit Reporting Act

l. Background and Summary

The Fair Credit Reporting Act (FCRA) [15 USC
1681-1681u] became effective on April 25, 1971.
The FCRA s part of a group of acts contained in
the Federal Consumer Credit Protection Act [5
USC 1601 el seq.], such as the Truth in Lending
Act and the Fair Debt Collection Practices Act.
Congress subsequently passed the Consumer
Credit Reporting Reform Act of 1996 (Reform
Act), which substantially revised the FCRA.
These revisions generally became effective on
September 30, 1997. Minor amendments to the
FCRA were made in 1997 and 1998. The
Gramm-Leach-Bliley Act of 1999 made addi-
tional changes, including provisions permitting
regulations to be adopted to implement the re-
quirements of the FCRA.

The purposes of the FCRA, as amended, include
the following:

+ to requlate aspects of the consumer reporting
industry;

+ to place disclosure obligations on users of
consumer reports;

* to establish requirements applicable to the
furnishing of Information to consumer re-

porting agencies; and

* to require timely responses to consumer in-
quiries regarding information maintained by
consumer reporting agencies.

The FCRA places restrictions on the use of con-

sumer reports and, in certain instances, requires
the deletion of information from them.

Financial institutions may be subject to the FCRA
as:
« procurers and users of information (for exam-

ple, as credit grantors, purchasers of dealer
paper, or when opening deposit accounts);

Approved-FFIEC

Office of Thrift Supervision

April 2000

Section 300

+ furnishers and transmitters of information (by
reporting information to consumer reporting
agencies or other third parties, or to affili-

ates);
« marketers of credit or insurance products; or

« employers.

Generally, financial institutions will not be con-
sidered to be consumer reporting agencies; how-
ever, it is possible for them to become consumer
reporting agencies. Therefore, financial institu-
tions should exercise careful scrutiny of their op-
erations to ensure that they comply with the re-
quirements of the FCRA as applicable.

1. Relation to State Laws and Ad-
ministrative Erforcement

Section 624 [15 USC 168It] preempts certain
state law requirements while generally preserving
the rights of states to legislate on matters covered
by the FCRA (but only to the extent that state
laws are not inconsistent with the FCRA). Areas

where state requirements/prohibitions are entirely
preempted include:

® furnishing and using consumer reports in
connection with any credit or insurance trans-
action that is not Initiated by die consumer,

and

« the duties of a person taking adverse action
with respect to a consumer under sections 615
(a) and (b).

In general, state requirements/prohibitions are

preempted with respect to the exchange of infor-

mation among affiliates. In addition, certain

other areas of state laws are preempted as pro-

vided by section 624.

Section 621 [15 USC 1681s] establishes responsi-
bilities for administrative enforcement of the
FCRA. The Federal Trade Commission (FTC) is
authorized to enforce die requirements for certain
persons other than banks, savings associations,
and credit ..lions. The banking and thrift super-

Compliance Activities 300.1



SECTION:

visory agencies are authorized to enforce the
FCRA with respect to their supervised institu-
tions. State law enforcement officials also may
enforce the FCRA through court actions. Federal
regulators, however, have a right to intervene in
any action brought by a state.

ill. Important Definitions

There are a number of definitions used throughout
the FCRA. The more important definitions that
financial institutions and examination staff should

be aware of include the following:
Consumer

A “consumer” is defined as an individual.

Consumer Report

A “consumer report” is any written, oral, or other
communication of any information by a consumer
reporting agency that bears on a consumer’s
creditworthiness, credit standing, credit capacity,
character, general reputation, personal character-
istics, or mode of living which is used or expected
to be used or collected in whole or in part tor the
purpose of serving as a factor in establishing the

consumer’s eligibility for:

« credit or insurance to be used primarily for
personal, family, or household purposes;

« employment purposes; or

« any other purpose authorized under section
604 [15 USC 1681b]. (Refer to section 1V,
“Requirements on  Consumer Reporting

Agencies.”)
The term “consumer report” does not include:

« any report containing information solely
about transactions or experiences between the
consumer and the institution making the re-

port;

« any communication of that transaction or ex -

perience information among entities related
by common ownership or affiliated by corpo-
rate control (for example, different banks that

300.2 Compliance Activities
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are members of the same holding company,
or subsidiary companies of a bank):

« communication of other information among
persons related by common ownership or af-
filiated by corporate control if

— itis clearly and conspicuously disclosed
to the consumer that the information may
be communicated among such persons;
and

— the consumer is given the opportunity,
before the time that the information is
communicated, to direct that the infor-
mation not be communicated among

such prrsons.

* any authorization or approval of a specific
extension of credit directly or indirectly hy
the issuer of a credit card or similar device;

* any report in which a person who has been
requested by a third party to make a specific
extension of credit directly or indirectly to a
consumer, such as a lender who has received
a request from a broker conveys his or her de-
cision with respect to such request, if the third
party advises the consumer of the name and
address of the person to whom the request
was made, and such person makes the disclo-
sures to the consumer required under section

615 [15 USC 1681m]; or

« a communication described in section 603(0)
[15 USC 1681a(0)] (which relates to certain
reports to prospective employers).

Person

A “person” means any individual, partnership,
corporation, trust, estate, cooperative, association,
government or governmental subdivision or

agency, or other entity.

Investigative Consumer Report

An "investigative consumer report" means a con-
sumer report or portion thereof in which informa-
tion on a consumer's character, general reputation,
personal characteristics, or mode of living is ob-
tained through personal interviews with neigh-
bors, friends, or associates of the consumer re-

Office of Thrift Supervision
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ported on or with others with whom he is ac-
quainted or who may have knowledge concerning
any such items of information. However, such
information does not include specific factual in-
formation on a consumer's credit record obtained
directly from a creditor of the consumer or from a
consumer reporting agency when such informa-
tion was obtained directly from a creditor of the
consumer or from the consumer.

Adverse Action

The term “adverse action” has the same meaning
as used in section 701(d)(6) [15 USC 1691(d)(6%]
of the Equal Credit Opportunity Act (ECOA).
Under ;he ECOA, it means a denial or revocation
of credit, a change in the terms of an existing
credit arrangement, or a refusal to grant credit in
substantially the amount or on substantially the
terms requested. Under the ECOA, the term does
not include 2 refusal to extend additional credit
under an existing credit arrangement where the
applicant is delinquent or otherwise in default, or
where such additional credit would exceed a pre-
viously established credit limit. The term has the
following additional meanings for purposes of the

FCRA:

« adenial or cancellation of, an increase in any
charge for, or a reduction or other adverse or
unfavorable change in the terms of coverage
or amount of, any insurance, existing or ap-
plied for, in connection with the underwriting

of insurance:

+ adenial of employment or any other decision
for employment purposes that adversely af-
fects any current or prospective employee;

« adenial or cancellation of, an increase in any
charge for, or any other adverse or unfavor-
able change in the terms of, any license or
benefit described in section 604(a)(3)(D) [15
USC 1681 b(a)(3)(D)]. (Refer to section IV.
A., “Permissible Purposes for Furnishing or
Using Consumer Reports™); and

« an action taken or determination that is (a)
made in connection with an application made
by, or transaction initiated by, any consumer,
or in connection with a review of an account
to determine whether the consumer continues

Office of Thrift Supervision
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to meet the terms of the account, and (b) ad-
verse to the interests of the consumer.

Employment Purposes

The term “employment purposes” when used in
connection with a consumer report means a report
used for the purpose of evaluating a consumer for
employment, promotion, reassignment or reten-
tion as an employee.

Consumer Reporting Agency

The term "consumer reporting agency" means any
person which, for moneta® fees, dues, or on a
cooperative nonprofit basis, regularly engages in
whole or in part in the practice of assembling or
evaluating consumer credit information or other
information on consumers for the purpose of fur-
nishing consumer reports to third parties, and
which uses any means or facility of interstate
commerce for the purpose of preparing or fur-
nishing consumer reports.

V. Requirements on Consumer Re-
porting Agencies

Consumer reporting agencies have substantial
obligations placed upon them bg the FCRA.
These obligations are summarized below. Finan-
cial institutions and other persons that are users or
furnishers of information from or to consumer
reporting agencies should also be aware of the
obligations of the consumer reﬁorting agencies
since certain requirements on the agencies will
affect requirements on users or furnishers of in-

formation.

A. Permissible Purposes for Furnishing or
Using Consumer Reports

Section 604 [15 USC 1681b] prohibits a con-
sumer reporting agency from fbmishing a con-
sumer report, except for the following purposes.

In addition to furnishing consumer reports in con-
nection with credit or insurance pre-screens, a
consumer reporting agency may famish a con-
sumer report:

Compliance Activities 300.3
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« when the consumer has authorized the release
in writing;

*  pursuant to a court order or subpoena issued
by a federal grand jury;

« to an agency administering a state plan under
section 454 of the Social Security Act [42
USC 654] to establish or modify child support
awards:

* in response to a request by a state or local
child support enforcement agency, if proper
certification is provided; or

* to a person the consumer reporting agency
has reason to believe

— intends to use the information in connec-
tion with a credit transaction involving
the consumer on whom the information 1s
to be furnished and involving the exten-
sion of credit to, or review or collection
of an account of, the consumer;

— Intends to use the information for em-
ployment purposes;

— intends to use the information for under-
writing insurance involving the con-
sumer,

— intends to use the information for deter-
mining the consumer’s eligibility for a li-
cense or other benefit granted by a gov-
ernment instrumentality that is required
by law to consider an applicant’s finan-
cial responsibility or status;

— intends to use the information, as a po-
tential investor or servicer, or current in-
surer, in connection with a valuation of,
or an assessment of the credit or prepay-
ment risks associated with, an existing
credit obligation; or

— otherwise has a legitimate business need
for the information, either in connection
with a business transaction initiated by
the consumer, or to review an account to
determine whether the consumer contin-
ues to meet the terms of the account.

This last provision permits an institution to obtain
consumer reports, for example, for deposit serv-

300.4 Compliance Activities
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ices, such as a consumer opening a transaction
account. Consumers who are turned down when
attempting to open an account because of infor-
mation contained in a consumer report must be
provided an adverse action notification. (Refer to
section V, “Requirements on Users of Consumer

Reports.”)

Disclosures containing medical information. A
consumer reporting agency cannot furnish a con-
sumer report containing medical information
about a consumer without the consumer’s consent
in the following circumstances:

« foremployment purposes; or

* in connection with a credit or insurance trans-
action.

Disclosures to government agencies. Consumer
reporting agencies, under section 608 [15 USC
168If], may furnish to government agencies
(federal, state, or local) identifying information
on any consumer that is limited to the consumer’s
name, address, former addresses, places of em-
ployment, or former places ¢ ~employment. This
IS a specific exemption from the general require-
ments of section 604 of the FCRA. Special rules
under section 604 apply when a U.S. government
agency head makes a written findin? that a con-
sumer report is relevant to a national security in-
vestigation being carried on by the agency.

Disclosures to the Federal Bureau of Investiga-
tion (FBI). Consumer reporting agencies are re-
quired to furnish information to the FBI when it
requests the information pursuant to an authorized
foreign counterintelligence investigation. Section
625 %15 USC 1681u? provides specific require-
ments on how the FBI and the consumer reporting
agency must comply with the provisions of the
FCRA inthis area.

B. Information Contained in Consumer
Reports

Section 605 [15 USC 1681c] contains limitations
on the type of information contained in consumer
reports and the length of time it may be reported
by a consumer reporting agency. Examples of
information that must be excluded from a con-
sumer report are as follows:
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« hankruptcy cases that antedate the reﬁort by
more than ten years measured from the date
of entry of the order for relief or the date of

adjudication;

« civil suits, civil judgments and records of ar-
rest that, from date of entry, antedate the re-
port by more than seven years or until the
governing statute of limitations has expired,
whichever is the longer period;

« paid tax liens which, from date of payment,
antedate the report by more than seven years;

« accounts placed for collection or charged off
which antedate the report by more than seven
years. (The reporting periods have been

.. lengthened for certain adverse information
pertaining to U.S. Government-insured or -
guaranteed student loans, or pertaining to na-
tional direct student loans. Refer to sections
430A(f) and 463(c)(3) o* he Higher Educa-
tion Act of 1965 [2C USC 1080a(f) and 20
USC 1087cc(c)(3)J, respectively);

« any other adverse information, other than re-
cords of convictions of crimes, which ante-
dates the report by more than seven years.

These time restrictions do not apply in the case of
a consumer report to be used in connection with

* a credit transaction involving, or which may
reasonably be expected to involve, a principal
amount of $150,000 or more;

« the underwriting of life insurance involving,
or which may reasonably be expected to in-
volve, a face value of $150,000 or more; or

« the employment of any individual at an an-
nual salary that equals, or which may rea-
sonably be expected to equal, $75,000 or
more.

Indication ofclosure ofaccount by consumer. |If
a consumer reporting agency is notified pursuant
to section 623(a)(4) [15 USC 1681s-2(a)(4)] that
a credit account of a consumer was voluntarily
closed by the consumer, the agency is to indicate
that fact in any consumer report that includes in-
formation related ;0 the account.
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Indication ofdispute by consumer. Ifa consumer
reporting agency is notified pursuant to section
623(a)(3) [15 USC 1681s-2(a)(3)] that informa-
tion regarding a consumer which was furnished to
the agency Is disputed by the consumer, the
agency is to indicate that fact in each consumer
report that includes the disputed information.

Information on overdue child support obligations.
In contrast to prohibitions on reportin? certain
information, section 622 [15 USC 168 s-l(] re-
quires a consumer reporting agency to include, in
any consumer report furnished by the agency,
information on the failure of the consumer to pay
overdue support where the information (a) is pro-
vided or verified by a specified government
agency and (b) antedates the report by seven

years or less.
C. Investigative Consumer Reports

According to section 606 [15 USC 168ld], an
investigative consumer report may not be pro-
cured or caused to be prepared unless the con-
sumer has been provided a clear and accurate dis-
closure by the person requesting the report that an
investigative consumer report may be obtained.
This disclosure must contain a statement in writ-
ing of the consumer’s right to request additional
disclosures about the report, and a summary of
the consumer’s rights under the FCRA, mailed or
otherwise delivered to the consumer not later than
three days after the date on which the report was
first requested. The person procuring the report
from the consumer reporting agency (or causing it
to be prepared) must certify to the consumer re-
porting agency that the person has complied with
these disclosure requirements and will comply in
the event the consumer exercises his or her right
to request additional disclosures.

D. Compliance Procedures

Section 607 [15 USC 1681e] requires consumer
reporting agencies to maintain reasonable proce-
dures to avoid violations of section 605 and limit
distributjon of consumer reports only to persons
with a permissible purpose under section 604.
Sectio.i 607 requires consumer reporting agencies
to follow reasonable procedures in preparing con-
sumer reports to assure maximum possible accu-
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racy of the information that they report on con-
sumers.

Section 607 also establishes rules for persons who
obtain consumer reports for resale to other par-
ties. Information generally must be provided
back to the consumer reporting agency as to the
identity of the end user of the report and each
permissible purpose for which it was furnished to

the end user.

Consumer reporting agencies may not prohibit the
disclosure of the contents ofa consumer report to
the consumer by the user of the regort, if adverse
action has been taken by the user based in whole
or in part on the report.

E. Disclosures to Consumers

Under sections 609 and 610 [15 USC 1681g and
1681h], a consumer reporting agency, upon re-
quest from a consumer, must clearly and accu-
rately disclose the following information to the
consumer in writing (unless the consumer has
authorized another form of disclosure, including
electronic means, if available from the agency)
when it is provided proper identification:

® all information in the consumer’s file at the
time of the request (except that information
about credit scores or other risk scores or pre-
dictors relating to the consumer need not be

disclosed).

« the sources of the information (except that
sources of information acquired solely for use
in preparing an investigative consumer report

and actually used for no other purpose need
not be disclosed, provided that in the event an

action is brought, such sources would be
available to the plaintiff under appropriate
discovery procedures).

 ingeneral, the identity ofeach person that
procured a consumer report

— for employment purposes, during the two
years preceding the request, or

— for any other purpose, during the one
year preceding the request.
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Identification must include the name of the per-
son or, if applicable, the trade name under which
such person conducts business, and upon the con-
sumer’s request, the address and telephone num-

ber of the person.

 dates, original payees, and amounts of any
checks upon which is based any adverse char-
acterization of the consumer, included in the
file at the time ofthe disclosure: and

® a record of all inquiries received during the
one-year period preceding the request that
identified the consumer in connection with a
credit or insurance transaction not initiated by

the consumer.

The consumer reporting agency shall provide,
with each written disclosure made pursuant to the
above requirements, a written summary of the
consumer’s rights in a form prescribed by the
FTC. Consumer reporting agencies that maintain
consumer files on a nationwide basis (refer to

section 603(p) [15 USC 1681a (p)] must include a
toll-free telephone number.

F. Procedures in Case of Disputed Accuracy

Under section 611 [15 USC 1681i], if the con-
sumer disputes the completeness or accuracy of
any information contained in a consumer file, and
the consumer notifies the agency directly, the
consumer reporting agency must:

* reinvestigate, at no charge, and record the
current status of the disputed information, or
delete the item from the file, generally within
30 days of receiving notice from the con-
sumer; and

« provide notification of the dispute to any per-
son that provided any item ofthe information
in dispute, within five business days from the
agency’s receipt of notice ofthe dispute.

The 30-day time period above may be extended
up to an additional 15 days if the consumer sub-
mits additional relevant information during the
30-day period, but no such extension may be
made if the information that is the subject of the
reinvestigation is found during the 30-day period
to be inaccurate or incomplete or the consumer

Office cf Thrift Supervision



SECTION:

reporting agency determines that the information
cannot be verified.

A consumer reporting agency may terminate a
reinvestigation of a consumer dispute if it makes
a reasonable determination that the dispute is
frivolous or irrelevant. If it makes such a deter-
mination, it must notify the consumer within five
business days. The notice must include the rea-
sons for the determination and identify any in-
formation required to investigate the disputed in-

formation.

If, after any reinvestigation of any information
disputed by a consumer, an item of information is
found to be inaccurate or incomplete or cannot be
verified, the consumer reporting agency must
promptly delete or modify the information, as
appropriate. The information cannot be reinserted
into the file unless the person who furnishes the
information certifies that the information is com-
plete and accurate. If the information is rein-
serted, the consumer reporting agency must notify
the consumer of the reinsertion in writing within
five business days. The notice must include (a)
the business name ar.d address of any furnisher
contacted and the telephone number of such fur-
nisher, if reasonably available, or ofany furnisher
that contacted the consumer reporting agency, ;n
connection with the reinsertion, and (b) a notice
of the consumer’s right to add a statement to the
file disputing the accuracy or completeness of thf*

information.

A consumer reporting agency must maintain rea-
sonable procedures to prevent the reappearance in
a consumer’s file, and in consumer reports on the
consumer, of information that is deleted, other
than information that has been properly rein-
serted. Corsumer reporting agencies that main-
tain consumer files on a nationwide basis must
have an automated system through which a fur-
nisher of information may report the results of a
reinvestigation that finds incomplete or inaccurate
information in a consumer's file to other such

consumer reporting agencies.

Within five business days after completion of a
reinvestigation, a consumer reporting agency
must notify the consumer of the results of the in-
vestigation by mail or other means authorized by
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the consumer and availaM® to the agency. If the
reinvestigation does no  solve the dispute, the
consumer may file a brief statement setting forth
the nature of the dispute. The statement, or a
clear and accurate summary thereof, must be put
in any subsequent consumer report containing the
disputed information, unless there are reasonable
grounds to believe that the dispute is frivolous or

irrelevant.

G. Permissible Charges for Disclosures

Section 612 [15 USC 1681j] provides that a con-
sumer reporting agency may not impose any
charge on a consumer for providing any notifica-
tion or disclosure required by the FCRA, except
for those authorized under this section. A con-
sumer reporting agency may impose a reasonable
charge on a consumer when it;

« makes a disclosure to the consumer pursuant
to section 609 (;15 USC 1681g]. That charge
must not exceed $8.50 for the year 2000 (the
amount is to be adjusted annually by the FTC,
based on changes in the consumer price in-
dex) and must be indicated before the con-
sumer reporting agency provides the disclo-
sure: and

provides the notification pursuant to section
611(d) [15 USC 1681i(d)iJ at any time after
the 30-day period beginning on the date of the
notice of the results of the reinvestigation.
That charge may not exceed the amount the
agency would impose on each recipient of the
notification for a consumer report, and must
be indicated hefore furnishing the informa-

tion.

According to section 611(d) [15 USC 1681i(d)],
following any deletion of information which is
found to be inaccurate or whose accuracy can no
longer be verified or any notation as to disputed
information, the consumer reporting agency must,
at the request of the consumer, furnish notifica-
tion that the item has been deleted, or the state-
ment or summary of dispute referred to above, to
any person specifically designated by the con-
sumer who has within two years prior thereto re-
ceived a consumer report for employment pur-
poses, or within six months prior thereto received
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a consumer report for any other purpose, which
contained th” deleted or disputed information.

A consumer reporting agency that maintains a file
on a consumsr must make all disclosures required
by section 609 [15 USC 1681g] at no charge if the
consumer has requested them under section 609

within 60 days after receiving:

« anotice ofadverse acticrlpursuant to section
615 [15 USC 1681m]; or

« notification from a debt collection agency
affiliated with the consumer reporting agency
stating that the consumer’s credit rating has
been or may be adversely affected.

The consumer reporting agency alsc must make
the disclosures required by section 609 [15 USC
16819] at no charge, once in any 12-month pe-
riod, If the consumer requests them and certifies

in writing that he or she:

« is unemployed and intends to apply for em-
ployment in the 60-day period beginning on
the date on which the certification is made:

* isarecipient of public welfare ass stance; or

* has reason to believe that the file on the con-
sumer at the agency contains inaccurate in-
formation due to fraud.

H. Public Record Information for Employ-
ment Purposes

Under section 613 [15 USC 1681k], a consumer
reporting agency that furnishes a consumer report
for employment purposes and for that purpose
compiles and reports public record information
that is likely to have an adverse effect upon a
consumer’s ability to obtain employment gener-

ally must:

* at the time the public record information is
reported to the user of the report, notify the
consumer that public record information is
being reported, together with the name and
address of the person to whom the informa-
tion is being reported; or
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*  maintain strict procedures to ensure that such
public record information is complete and up

to date.

l. Restrictions on Investigative Consumer
Reports

Secdon 614 [15 USC 16811] provides that when a
consumer reporting agency prepares an investiga-
tive consumer report, .to adverse information in
the consumer report (other than public record in-
formation) may be included in a subsequent con-
sumer report, unless the information:

& has been verified in the process of making the
subsequent report; or

* was received within the three-month period
preceding the date the subsequent report is
furnished.

V. Requirements on Users of Con-
sumer Reports

A. Information Obtained fiom a Consumer
Report

Section 615(a) [15 USC 1681m(a)] requires that
if any person takes any adverse action with re-
spect to any consumer that is based in whole or in
part on any information contained in a consumer

report, the person must:

* provide oral, written, or electronic notice of
the adverse action to the consumer;

 provide to the consumer orally, in writing, or
electronically, the name, address, and tele-
phone number of the consumer reporting
agency from which it received the informa-
tion (including a toll-free telephone number
established by the agency, if the consumer re-
porting agency maintains files on a nation-
wide basis); and a statement that the con-
sumer reporting agency did not make the de-
cision to take the adverse action and is unable
to provide the consumer the specific reasons
why the adverse action was taken; and

. provide_the consumer an oral, Written_, or
electronic notice ofthe consumer’s right to
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obtain a free copy ofthe consumer report
within 60 days of receiving notice of the ad-
verse action, and the consumer’s right to dis-
pute the accuracy or completeness of any in-
formation in the consumer report with the
consumer reporting agency.

B. Information Obtained from a Source
Other Than a Consumer Report

Section 615(b)(1) [15 USC 1681m(b)()] pro-
vides that if consumer credit is denied or the
charge for such credit is increased, partially or
wholly on the basis of information obtained from
a person other than a consumer reporting agency
bearing upon the consumer’s creditworthiness,
credit standing, credit capacity, character, general
reputation, personal characteristics, or mode of

living, the user:

« must clearly and accurately disclose the con-
sumer’s right to file a written request for the

reasons for the adverse action; and

« if it receives such a request within 60 days
after the consumer leams of the adverse ac-
tion, must, within a reasonable period of time,
disclose the nature of the adverse informa-

tion.

C. Information Obtained from an
Affiliate

Section 615(b)(2) [15 USC 1681m(b)(2)] pro-
vides that if a user takes an adverse action in-
volving credit (taken in connection with a trans-
action initiated by a consumer), insurance or em-
ployment, it must notify the consumer of the ad-
verse action, if it took the action based in whole
or part on information provided by an affiliate

that:

+ bears upon the consumer’s creditworthiness,
credit standing, credit capacity, character,
general reputation, personal characteristics, or

mode of living; and

« isnot information solely as to the transactions
or experiences with the consumer on the part
of the person furnishing the information, or
information in a consumer report.
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The notification must inform the consumer that
the consumer may obtain a disclosure of the na-
ture of the information relied upon by making a
written request within 60 days of transmittal of
the adverse action notice. Ifthe consumer makes
such a request, the user must disclose the nature
of the information not later than 30 days after re-

ceiving the request.

D. Using Consumer Reports for
Employment Purposes

Section 604(b)(2) [15 USC 1681hb(b)(2)] gener-
ally requires the written permission of the con-
sumer to procure a consumer report for
“employment purposes.” Moreover, a clear and
conspicuous disclosure that a consumer report
may be obtained for employment purposes gener-
ally must be provided in writing to the consumer
prior to procuring a report.

Prior to taking any adverse action as to employ-
ment based in whole or in E)art on the consumer
report, the user must generally provide to the con-

sumer:

« acopy of the report; and

+ the FTC notice described within section
609(c)(3) [15 USC 1681q].

At the time a user of the report takes adverse ac-
tion in an employment situation, an adverse ac-
tion notice, as required by section 615, also must
be provided to the consumer.

VI. Responsibilities Placed on Fur-
nishers of Information

Section 623 [15 USC 1681s-2] contains a number
of new requirements for persons furnishing in-
formation to consumer reporting agencies.

Duties o ffurnishers toprovide accurate informa-
tion. A person may, but need not, specify an ad-
dress for receipt of notices from consumers con-
cerning inaccurate information. If the person
specifies such an address, then the person may not
furnish information relating to a consumer to any
consumer reporting agency if (a) the person has
been notified by the consumer, at the specified
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address, that the information is inaccurate, and (b)
the information is in fact inaccurate. 1f the person
does not specify an address, then the person may
not furnish any information relating to a con-
sumer to any consumer reporting agency, if the
person knows or consciously avoids knowing that

the information is inaccurate.

When a person, who regularly and in the ordinary
course of business furnishes information to one or
more consumer reporting agencies about the per-
son’s transactions or experiences with any con-
sumer, determines that any such information is
not complete or accurate, the person must
promptly notify the consumer reporting agency of
that determination. The person also must provide
to the agency an?/ corrections to that information,
or any additional information, necessary to make
the information provided by the person to the
agency complete and accurate and must not there-
after furnish to the agency any of the information
that remains incomplete or inaccurate.

If the con.pleteness or accuracy of any informa-
tion furnished by a person to a consumer report-
ing agency is disputed to such person by a con-
sumer, that person may not furnish the informa-
tion to any consumer reporting agency without
notice that the information is disputed by the con-

sumer,

Voluntary closures ofaccowtts. Any person, who
regularly and in the ordinary course of business
furnishes information to a consumer reporting
agency regarding a consumer who has a credit
account with that person, must notify the agency
of the voluntary closure of the account by the
consumer in information regularly furnished for
the period in which the account is closed.

Notice involving delinquent accounts. A person
who furnishes information to a consumer report-
ing agency about a delinquent account being
placed for collection, charged off, or subjected to
any similar action must, not later than 90 days
after furnishing the information lo the consumer
reporting agency, notify the agency of the month
and year of the commencement of the delin-
quency that immediately preceded the action.
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Duties upon notice ofdispute. Whenever a per-
son receives a notice of dispute from a consumer
reporting agency regarding the accuracy or com-
pleteness ofany information provided by the per-
son pursuant to section 611, that person must:

* conduct an investigation regarding the dis-
puted information;

« review all relevant information provided by
the consumer reporting agency along with the
notice;

« report the results of the investigation to the
consumer reporting agency; and

« if the information is found to be incomplete
or inaccurate, report those results to all na-
tionwide consumer reporting agencies to
which the person previously provided the in-
formation.

The investigations, reviews, and reports required
to be made must be completed within 30 days.
The time period may be extended for 15 days ifa
consumer reporting agency receives additional
relevant information.

Enforcement of the responsibilities of furnishers
of information under section 623 (except those
described under “Duties Upon Notice of Dis-
pute”) is reserved exclusively for the federal and
state agencies and officials, including the finan-
cial institution regulatory agencies, identified un-
der section 621 [15 USC 1681s]. éRefer to sec-
tion I, “Relation to State Laws and Administra-

tive Enforcement.”)
VIl. Pre-Screening Requirements

The practice of using consumer reports for the
purpose of selecting pools of individuals for so-
licitation of financial or other products has ex-
panded substantially since the 1970s. Guidance
on these issues is discussed in this section.

A Firm Offer of Credit or Insurance

The term "firm offer of credit or insurance"
means any offer of credit or insurance to a con-
sumer that will be honored if the consumer is de-
termined, based on information in a consumer
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report on the consumer, to meet the specific crite-
ria used to select the consumer for the offer, ex-
cept that the offer may be further conditioned on
one or more of the following:

« the consumer being determined, based on in-
formation in the consumer's application for
the credit or insurance, to meet specific crite-
ria bearin? on creditworthiness or insurabil-
ity, as applicable, that are established

— Dbefore selection of the consumer for the
offer: and

— for the purpose of determining whether
to extend credit or insurance pursuant to

the offer.

« verification

— that the consumer continues to meet the
specific criteria used to select the con-
sumer for the offer, by using information
in a consumer report on the consumer,
information in the consumer's applica-
tion for the credit or insurance, or othei
information bearing on the creditworthi-
ness or insurability of the consumer; or

— of the information in the consumer’s ap-
plication for die credit or insurance, to
determine that the consumer meets the
specific criteria bearing on creditworthi-
ness or insurability.

« the consumer furnishing any collateral that is
a requirement for the extension of the credit

or insurance that was

— established before selection of the con-
sumer for the offer of credit or insur-
ance: and

— disclosed to the consumer in the offer of
credit or insurance.

B. Credit or Insurance Transaction Not Initi-
ated by the Consumer

The term “credit or insurance transaction that is
not initiated by the consumer” is a new term de-
fined in section 603(m) [15 USC 168la(m)] for
use in dealing with pre-screening issues. The
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term does not include the use of a consumer re-
port by a person with whom the consumer has an
account or insurance policy for the following pur-

poses:
* reviewing the account or insurance policy; or

« collecting the account.

C. Furnishing Reports in Connection with
Credit Transactions not Initiated by the
Consumer

Section 604(c) [15 USC 1681b(c>] establishes
requirements for consumer reporting agencies
when furnishing consumer reports for use in con-
nection with pre-screens. A consumer reporting
agency may only furnish a person with a con-
sumer report for pre-screening purposes if:

« the consumer authorizes the agency to pro-
vide such report to such person, or

« the transaction consists of a firm offer of
credit or insurance and

— the consumer reporting agency has es-
tablished the required procedures to
?ermit consumers to elect to be excluded
rom pre-screened lists; and

— no such election is in effect as to the
consumer,
A person receiving a pre-screened list from a con-

sumer reporting agency may, for each consumer
on the list, receive only the following informa-

tion:
+ the name and address of the consumer;

» an identifier that is not unique to the con-
sumer and that is used by the person solely
for the purpose of verifying the identity ofthe
consumer; and

« other information about the consumer that
does not identify the relationship or experi-
ence of the consumer with a particular credi-
tor or other entity.

As indicated above, a consumer reporting agency
must establish procedures that allow a consumer
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to notify the agency that the consumer elects to be
excluded from pre-screen lists furnished by the
a_?_ency. Notifications can be made through a no-
tification system maintained br the ag?encylor by
submitting a signed notice of election form issued
by the agency. Exclusion requests made through
the notification system expire two years following
notification unless earlier withdrawn. If the re-
quest is made on the election form, it never ex-
pires, although it may be withdrawn.

D. Duties of Users Making Written Solicita-
tions on the Basis of Information from

Consumer Files

Under section 615(d) [15 USC 1681m(d)], any
person who uses a consumer report on any con-
sumer in connection with any credit or insurance
transaction that is not initiated by the consumer
and that is provided to that person in accordance
with paragraph C. above must provide with each
written solicitation, a clear and conspicuous

statement that:

+ information contained in a consumer's con-
sumer report was used in connection with the

offer:

+ the consumer received the offer because he or
she satisfied the criteria for creditworthiness
or insurability used to screen for the offer;

+ ifapplicable, the credit or insurance may not
be extended if, after the consumer responds, it
is determined that the consumer does not
meet the criteria used for screening or any
applicable criteria bearing on creditworthi-
ness or insurability, or the consumer does not

furnish required collateral; and

« consumers have the right to prohibit use of
information in their consumer file in connec-
tion with future pre-screened offers of credit
or insurance by contacting a notification sys-
tem established under section 604(e)(5) b
the consumer reporting agency that provided
the report. The address and toll-free tele-
phone number ofthe appropriate notification
system must be provided.

Record Retertion  Reguirements Section
615(d)(3) requires a person who makes an offer
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of credit or insurance to a consumer in a transac-
tion not initiated by the consumer to maintain on
file the criteria used to select the consumer to re-
ceive the offer, all criteria bearing on creditwor-
thiness or insurability, as applicable, that are the
basis for determining whether or not to extend
credit or insurance pursuant to the offer, and any
requirement for the furnishing of collateral as a
condition of the extension of credit or insurance,
until the exgiration of the three-year period be-
ghlnnlng on the date on which the offer is made to

e consumer.

VIIl.  Civil Liability, Limitation of Ac-
tions, and Unauthorized Disclo-

sure

Sections 616 and 617 [15 USC 168In and 16810]
establish the circumstances under which persons
violating the FCRA may be liable for willful or
negligent noncompliance. Civil liability awards
for violations may include actual damages, court
costs, attorneys’ fees and, for willful noncompli-
ance, punitive damages.

Section 618 [15 USC 1681p] establishes a statute
of limitations for brllngmg actions under the
FCRA. The time period is generally two years
from the date the liability arises; however, it can
be extended for certain willful and material mis-
representations to a date two years after the indi-

vidual discovers the misrepresentation.

Sections 619 and 620 [15 USC 1681q and 1681r(]
make it a crime for any person to knowingly an
willfully obtain information on a consumer from
a consumer reportln?. agency under false pre-
tenses, and for any officer or employee of a con-
sumer reporting agency to knowingly and will-
fully provide information concerning an individ-
ual to alpersqn not authorized to receive it. The
penalty for violation is a fine, imprisonment for

up to two years, or hoth.
Examination Objectives

1. To determine the financial institution's com-
pliance with the FCRA.
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-Quick Map- Y

The Devastating Effect of Opt-fn Restrictions

Customers expect financial institutions to use their personal information responsibly. They also
expect high quality, convenient, and affordable financial services. Balancing these expectations has
yielded exceptional benefits for consumers and contributed to the longest sustained economic
growth in modern history. Opt-in restrictions - which require customer consent before any sharing of

information occurs - threaten to destroy that balance, and significantly reduce the benefits of fair
information use.

1. Opt-in restrictions raise the price of goods and services

Financial institutions rely on integrated information systems to operate more efficiently,
thereby avoiding the costs of acquiring and maintaining duplicate systems. Requiring
customers to opt-in to information sharing decreases the speed, lowers the efficiency, and
raises the cost of information. This means that customers will end up paying higher prices for

goods and services.

For example, U.S. mortgage markets are highly efficient because of the ability to share
Information. With opt-In, a financial Institution would be forced to begin from scratch the
process of collecting and verifying information about a customer who has applied for a
mortgage. This process would take much longer than it does today, create delays in mortgage
closings, and raise the interest rate on mortgage loans. The same would be true - including
higher interest rates - for other credit products, such as credit cards and automobile loans.

Opt-in restrictions unnecessarily inconveniences consumers

Information sharing among affiliates allows customers to receive consolidated statements,
avoid making multiple telephone calls ordeal with each account separately within the same
institutional family. Opt-in restrictions would make impossible these important customer
conveniences. Because it would be so prohibitively expensive to offer some customers
consolidated statements, but not others, the financial institution would likely not provide
consolidated services to anyone. Thus, even though most customers prefer this service, the

opt-in restrictions would ruin it for everyone.
Opt-in restrictions hinder or stop consumer transactions

Debit and credit card and check-cashing networks depend upon the instantaneous availability
of standardized, reliable databases of historical personal financial information. Because opt-
in requires customer consent before information is shared, it hinders the development of
these databases. This means that some transactions would be delayed - or not even take
place - because of a lack of needed information. This clearly would impose great

inconveniences on customers.

Opt-fn restrictions limit consumers* choice of goods and services
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By making information sharing close to impossible, opt-in restrictions severely limit a financial

institution's ability to recognize and respond to individual customer needs. The result:
customers would have fewer options available to them.

Opt-in restrictions make it more difficult for small businesses to compete

Smaller financial institutions often depend on outsourcing and other joint ventures to provide a
wide range of products and services efficiently and at the lowest possible prices. Outsourcing

requires that information be shared. Information sharing thus enables institutions to offer
products and services that they simply would not have been able to provide. This helps
promote competition and drive down prices.

By severely limiting the available information, opt-in hurts all businesses, and imposes an
especially heavy burden on small institutions that rely on outsourcing or Joint ventures.

Opt-in restrictions are impractical and costly to administer

Individual consent required with opt-in is often impractical to obtain and, thus, significantly
more expensive to administer. For instance, obtaining opt-in approval for information sharing
can cost almost $30 per customer. In one case, getting permission to use information
required almost five calls to each household. In one-third of households called, the company

never reached the customer. These added costs will ultimately be paid by all consumers
whether they wanted their information shared or not,

Opt-in restrictions make fraud more difficult to detect

Information sharing helps identify unauthorized account activity and other fraudulent schemes

so that financial institutions can better protect their customers. Opt-in restrictions would
dramatically limit the information necessary to protect customers' accounts.

2. Opt-in restrictions limit e-commerce and innovation

Information sharing allows financial institutions to rapidly develop and test market new and
innovative products and services. If opt-in restrictions were imposed, every idea for new services
would require the institution to contact each of its customers to seek permission to use their
information. This raises the cost of research and development, delays the time to market, and thus

stifles innovation.
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Existing Privacy Lrvvs Already Regulate information Snaring

Some 20 different federal laws already regulate information sharing and provide consumers with a
plethora of privacy protections, Five, in particular, play principal roles in regulating information
sharing by financial institutions.

1. Gramm-Leach-Bliley Act of 1999

Title V of the Gramm-Leach-Bliley Act of 1999 established a set of comprehensive privacy laws at
the federal level applicable to any firm that provides financial services. The new law established four
new requirements regarding the nonpublic personal information of a consumer:

Annual Disclosure of Privacy Policy: A financial institution must annually disclose to
consumers its policy and practice regarding the protection and disclosure of nonpublic
personal information to affiliates and nonaffiliated third-parties.

Customer "Opt-Out” of Disclosures to Third-Parties: Consumers have the right to prevent
the disclosure of nonpublic personal information to a nonaffiliated third-party - commonly
referred to as the right to "opt-out." Third-parties may not re-disclose that information.

There are important exceptions designed to resolve the practical problems with an opt-out
provision. For example, opt-out does not apply in cases wheie information sharing is
necessary to produce a consolidated customer statement, complete a transaction, or service
the customer's account. It also does not apply to information disclosed to market the financial
institution's own products or services offered through joint agreements with another financial

institution.

Prohibition on Disclosure of AccountInformation: A financial institution may not disclose

account numbers to any nonaffiliated third-party for use in telemarketing, direct mail
marketing, or other marketing through electronic mail to the consumer.

Regulatory Standards to Protect Security and Confidentiality: Financial institution
regulators are to establish "standards” (related to the physical security and integrity of
customer records) that would (1) ensure the security and confidentiality of customer records;
(2) protect against any anticipated threats to the security of such records; and (3) to protect
against unauthorized access to such records that could result in substantial harm or
inconvenience to the customer.

The law also established rulemaking and enforcement authority for federal banking agencies, the
National Credit Union Administration, the Securities Exchange Commission (SEC), the Treasury
Department, and the Federal Trade Commission (FTC) each to proscribe implementing regulations
for their respective institutions.

The law also makes it a federal crime to fraudulently obtain or cause to disclose customer
information from a financial institution. This provision is aimed at the abusive practice of "pretext
calling," in which someone misrepresents the identity of the person requesting the information or
otherwise misleads an institution or customer into making an unwitting disclosure of customer
information.

2. The Fair Credit Reporting Act

http://lwww.aba.com/Industry+lIssues/GR_PR_Existing.htm
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The Fair Credit Reporting Act (FCRA) contains many important privacy safeguards. It gives
consumers the ability to stop the sharing of their credit application information or other personai
information (obtained from third-parties, such as credit bureaus) with affiliated companies. The law
permits sharing of information with affiliates regarding the consumer's performance on the loan or
other "experience" resulting from the relationship between the consumer and the financial institution.

Moreover, it is important to note that the FCRA allows only affiliated companies to share such
application or credit bureau information after provision to the customer of notice and an opportunity
to opt-out. If a financial institution were to share such information with an unaffiliated third-party, it
could become a consumer reporting agency subject to burdensome, complex and onerous
requirements of the existing FCRA.

The FCRA also mandates that other notices be provided to consumers in connection with the sharing
of information. For example, financial institutions are required to notify consumers when adverse
action is taken in connection with credit, insurance, or employment based on information obtained
from an affiliate. This notice must inform the consumer that he or she also may obtain the information

that led to the adverse action simply by requesting it in writing.

The FCRA also gives consumers the power to stop unwanted credit solicitations by blocking the use
of their information from pre-screening by consumer reporting agencies. Pre-screening is the process
in which a consumer reporting agency prepares a list of consumers who, based on the agency's
review of its files, meet certain criteria specified by a creditor who has requested the prescreening.
The FCRA also mandates that providers of credit include disclosures with every solicitation
explaining that the offer results from a pre-screening and that the consumer has the right to be
excluded from future pre-screenings by notifying the consumer reporting agency.

3. The Electronic Fund Transfer Act

The Electronic Fund Transfer Act and its implementing regulation require that consumers be
informed about a financial institution's information-sharing practices with regard to all accounts that
may incur electronic fund transfers. This would include virtually all checking, savings and other

deposit accounts. &

Financial institutions are required to provide consumers with extensive disclosures at the beginning
of the consumer's relationship with the institution. As part of these initial disclosures, each financial
institution must state the circumstances under which it (in the ordinary course of business) will
disclose information concerning a consumer's deposit account to third-parties. For purposes of this
requirement, the term "third-parties" also includes other subsidiaries of a financial institution's parent

holding company.
4. The Rightto Financial Privacy Act

Historically, the most significant privacy concern of consumers relates to government access to their
financial records. The purpose of the Financial Privacy Act is to protect consumer records maintained
by financial institutions from improper disclosure to federal government officials or agencies.

Specifically, the Act currently prohibits disclosure to the federal government of records held by
certain financial institutions without providing notification to the consumer whose records are sought
and the expiration of a "waiting period," during which the consumer may challenge and prevent

disclosure through legal action.
5. The Telephone Consumer Protection Act

The Telephone Consumer Protection Act (TCPA) gives consumers the right under federal law to stop
telemarketing calls from a particular company.

Under TCPA, companies can make telemarketing calls to residential telephones only if:

o the call occurs between 8 a.m. and 9 p.m. (local time at the called party's location):

o the caller provides certain identifying information to the consumer; and

o the company maintains a company-specific "do-not-call” list of persons who do not wish
to receive telephone solicitations made by or on behalf of the company.

If a consumer wishes to opt-out of future telemarketing calls from a particular company, the
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consumer only need indicate that he or she does not wish to be called again. The company then
must add the consumer's name to the company's "do-not-call”" list.

In addition, TCPA protects consumers by restricting the use of automatic telephone dialing devices
and prerecorded or artificial telephone messages.

The Direct Marketing Association (DMA) also maintains "customer exclusion files" so that individuals
may remove their names from lists compiled or maintained by the agencies and companies that are

members of DMA. Names remain in the exclusion file for five years.
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Tony Knowles, Governor

Office of the C mmissioner

? ox1180, nauAK 811-0800
Telephone: g 5 500 o Fax: (907) 465-5442 «TDD: (907&465-5437
Emall questions@dced.state.ak.us « Website: www.dced state.ak.us/

February 9, 2001

The Honorable Representative Murkowski
Chairman, House Labor & Commerce Committee
Alaska State Legislature

State Capitol Room 408

Juneau, AK 99801-1182

Dear Representative Murkowski:

RE: HB 106 (An Act relating to the authorizations for state Financial institutions; relating to
confidential financial records of depositors and customers of certain financial institutions;
relating to the Alaska Banking Code, Mutual Savings Bank Act, Alaska Small Loans Act, and
Alaska Credit Union Act; and providing for an effective date.)

On February 5, 2001, HB 106 (Companion Bill SB 66) was introduced at the request of
Governor Knowles, and has been referred to your committee with a zero fiscal note.

One of the most important guals of this bill is to amend the Alaska Banking Code (AS 06.05) to
comply with significant changes to federal banking law made by the Gramm-Leach-Bliley Act
(GLBA) enacted on November 12, 1999. GLBA increases the ability of banks, insurance
companies, and securities firms to combine. It also creates a new entity called Financial Holding
Companies (FHCs) that can engage in businesses previously prohibited or limited. HB 106
provides for FHCs, eliminates conflicting restrictions on Alaska banks, and seeks to provide

parity between our state-chartered banks and national banks.

In addition to addressing parity concerns, the bill also addresses some industry concerns and
provides some regulatory simplifications. For example, the bill:

+ Allows state banks to utilize the Internet for reporting quarterly financial condition;

« Eliminates the requirement for department approval to establish Automated Teller
Machines (ATMs) and for national banks to establish branches;

"Promoting a healthy economy and strong communities”
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o Reduces unnecessary restrictions on bank directors and treats directors of a mutual bank
similar to directors of a commercial bank;

« Clarifies the institutions available for regulatory staff to bank with without a conflict of
interest;

« Eliminates the cap on credit card charges thus allowing Alaska banks to compete with
national banks in all interest rate environments; and

« Moves the current section on privacy of depositor and customer records from AS 06.05 to
AS 06.01, thus providing the same privacy protection now enjoyed by bank customers to
customers of other institutions regulated under Title 6.

We respectfully request you to schedule HB 106 for hearing in your committee, and we urge
favorable action on this bill. We will be happy to meet with you and other members of the
committee to brief you on the bill, and to provide any other information you may require. Thank

you for considering our request.

Yours truly,

Deborah B. Sedwick
Commissioner
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February 12, 2001

Terry Lutz 5 2001

Financial Institutions Examiner IV r
Sate Division of Banking

PO Box 110807

Juneau, AK 9981 1 0807

REF: HB 106

Dear Terry,

| have had the opportunity to review the text on the above-mentioned bill. It
appears that there are numerous changes that would benefit the state
chartered banks and place us in the same level playing field as the out-of-
state national banks. With the provisions included in the bill, small
independent banks like Denali State Bank and others would he able to be
competitive with our large national counterparts.

Thanks for all your work. We are in support of the House Bill 106.

Sincerely,

Cl(/Ufe =mmmmemeees

Jo Heckman
Senior Vice President &
Chief Operating Officer

MAIN BRANCH GOLDEN HEART BRANCH TOK BRANCH

www.denalistatebank.com
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fb.b 22 2001 Union
Terry Lutz VIA Facsimile 907 465-2549

Chief Financial Institutions I:\aminer
Division of Banking Lconomic Development

P.O. Box 110807
Juneau. AK 99801-0807

Dear Terry:

Attached is a copy of a letter | sent to Senatoi Phillips regarding SB66. which
is scheduled for a hearing on fuesday. February 20.

Please note my request for mo amendments, neither of which appears to be
controversial from our \ icw point. Other than those two items. Credit Union 1
is in complete support ol both SB 66 and the companion bill. FIB 106.

| really appreciate \otir efforts on this bill and companion bill HB 106.
Hopefully, we can get it passed in the lirst year ol this legislative session.

I'nanks also for submitting many of our requests to the administration so they
could be included in these rills.

If \ou hale an> questions or comments, please feel free to contact me.

Sincerel).

Leslie | llis
President

LL.dc
C: Terrs l.lder. )i\ ision ol Banking. Securities ¢V Corporations. Director

1500 tide Street
\nch»rat>c, Alaska }6
I'honc: W-TRf) "
Toll Free:

Fax: 907 562-5184

Online: http: « ww.c



February 16, 2001

Senator Randy Phillips VIA Facsimile 907-465-497)
Labor & Commerce Committee Chair

State Capitol. Room 103

Juneau. AK 99801-1 182

RE: SB66

Dear Senator:

This letter is in support of SB66 “An act relating to the authorizations for
state Financial institutions “ which is scheduled for a committee hearing

on Tuesday. February 20.

Credit Union 1 (Alaska State charter n\) is in support of SB66. and had in
tact, requested many of the changes related to AS 6.45, and is pleased that
they are being included in the bill.

Regarding the bill, we have two proposed amendments.
Sec. 3 AS 06.01.028 Depositor and Customer Records Confidential.

We rcspecifulk request an amendment that allows financial institutions to
>hare depositor and [member j customer records with "affiliated third parties.”

I his aill allow financial institutions to share their records with reputable
companies vendors that the financial institution has a relationship with for
purposes of selling financial services such as insurance products (e.g. credit
life and disability insurance on loans)

Sec. 50 AS06.45.060 (5 i\ i

We also respectfully request that this section of the bill be amended to raise
the aggregate of loans to a director or member of the supervisory committee
or credit committee of the credit union making the loan to $20,000, (plus
pledged shares) from the existing $5,000. for purposes of Board of Director

approv al.

Credit
Union

S0 tide Sirifi
Anchorage. Al.uka 9
Phone: 907 7862
Tul Free: 800478."..
Fax. 907-562-5184
Online: hup: - »»«co



Senator Randy Phillips
February 16. 2001
Page 20f2

This will achieve parity with federally chartered credit unions, and will allow
credit unions more flexibility in granting loans to officials, as well as afford
officials more privacy in their loan transactions.

Thank you for scheduling a hearing on this bill and for considering our
requests. If you or your staff would like to discuss this bill or the proposed
amendments in detail, please contact me at 786-2294 or e-mail at eiiisi‘ffcni.or".

Sincerely,

Leslie Ellis
President

C: Terry Elder. Division of Banking, Securities & Corporations, Director
rerrv Lutz, Chief Financial Institutions Examiner
Senator Dave Denies . Co-Chairman, Senate Finance Committee
Senator Robin favlor. Chairman. Judiciary Committee
Representative Lisa Murkowski. Chair, Labor & Commerce
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March 19,2001

Representative Lisa Murkowski
House Labor & Commerce Committee

State Capitol
Juneau, Alaska .99801-1182

Re: HB 106

Dear Representative Murkowski:

Mt. McKinley Bank supports an amendment to HB 106 that would align our state bank
examination schedule with current federal examination requirements. Specifically, well-
capitalized and good performing banks would see the examination cycle move from once
a year to every 18-months. Hopefully, the state examination could be coordinated with
the federal examination so that the business disruption associated with the exam could be

kept to a minimum.

Ofcourse, state bank examiners could return to a bank more often than every 18-months
if conditions warrant closer supervision. But fur those banks that have a strong
performance record and solid capital base, it would be appropriate to reducr the
examination cycle from once a year to twice every three years. Last fall, Mt. McKinley
Bank underwent ajoint examination by both state and federal bank examiners and was
pleased with the coordinated effort of that approach. A coordinated examination enabled
us to prepare required documentation through a single effort and save valuable stafftime
in the process. This fact alonejustifies our support of the proposed amendment to HB

106.

Sincerely,

Craig Ingham
President &
Chief Executive Officer

A Stare Che, nered Mutual Savings Bank Serving Fairbanks Since 1965.
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Northrim Bank

Customer Hrst Service
FAX TRANSMITTAL COVER SHEET

DATE: Tuesday, March 27, 2001 TIME: 3:30 PM

TO: Honorable Lisa Murkowski, Chairperson House Labor 6s Commerce
COMPANY: FAX: (907) 465-2293

FROM:Julie BailevvTELEPHOWRB: (907) 261-3534 FAX: (907) 261-3349
MESSAGE: Please see attached letter regarding House Bill 106

THIS TRANSMITTAL TOTALS 3 PAGES (INCLUDING COVER SHEET)
Ifcopies are notclear, orifyou did not receive all ofthe pages, please call:

Julie Bailey at (907) 261-3534

This fax, and any attachments, are CONFIDENTIAL and are intended solely for the recipient
noted on this cover sheet. Ifyou have received this fax in error, please notify the sender as
soon as possible, orifno contactinformation is available, call Northrim Bank's Customer
Service Department; at 907-261-3345, and destroy the fax you received.

Thank you

Customer First Service

- Personal checkm? =Business checking « Jutnp-Up CD
.« Performance Indexed. Account = Money Market _
» Telebanking « Express Deposit business courier service - Internet banking
« Electronic Bill Payer *Loans On-IAne « EZ Tax ¢ Direct Pay m VISA
* Personal loans s credit lines - Commercial loans & credit lines
- Construction loans *Merchant- Credit Card Services

Equal Opportunity Lender Member FDIC

Midtown Financial Center
3111 C Street, Anchorage, Alaska 99503



Northrim Bank
Customer First Service

March 27,2001

Honorable Lisa A. Murkowski
Chairperson

House Labor & Commerce Committee
State Capitol, Room 408

Juneau, Alaska 99801-1182

Re: HB 106
Dear Chairperson Murkowski:

We would like to add our comments regarding House Bill 106 to those you have received
from several other banks. Wc¢ appreciate the fact that HB 106 was introduced to “ensure
there are no conflicts in the state banking code with GLBA” (Gramm-Leach-Bliley Act.)
A second reason for the bill is listed as, “to ensure that state banks are given comparable
powersto the powers granted national banks as a result ofthe implementation of GLBA.”

We are concerned that the contents of one section, proposed section 06.01.028
“Depositor and customer records confidential,” do pose conflicts between the state
banking code and GLBA, and do not grant us comparable powers to national banks. This
essentially establishes two standards ofprivacy - one for state banks and one for national

banks.

The privacy and confidentiality of our customers’ personal information has always been
ofgreat concern to us at Northrim and to all Alaskan banks. Not only do we have strict
federal laws and regulations already in place to regulate privacy, but we also recognize
that keeping our customers’ information confidential provides them with the great
“Customer First Service” that they expect fromus. The Federal Regulations already in
place, which affect privacy invarious ways, are Bank Secrecy Act, Children’s Online
Privacy Protection Act, Electronic Funds Transfer Act, Fair Credit Reporting Act, Right
to Financial Privacy Act, Telemarketing and Consumer Fraud and Abuse Prevention Act
0f 1991, Telephone Consumer Protection Actof 1991, and Gramm-Leach-Bliley Act In
addition, the bank regulators have issued final guidelines regarding Customer Data
Security Standards, and we must be in compliance with these by 7/1/2001. It becomes
difficult and complicated when our state laws are not consistent with the federal laws
with which we are already required to comply. It is also inefficient and burdensome to
maintain bank policies and procedures for the state that conflict with the standards set by
the federal regulators.

3111 C Street 4 P.O. Box 241489 PHONE: 907/562-0082
AnchoraflO, Alaska 99524-1489 o 800/478/2268
Momitw FTHC BjusJ Qpportunity Loftdor aBc FAX. 907/562-1758

/1 ol Z900"°N JINVG WIHHINON ~ WdOQ8 1002 L1



Lastly, we are $ad to learo that the proposed insurance law' changes set forth in SB 138
conform to the privacy standards set forth in GLBA. However, inthis case, the stateis
again establishing a dual standard for privacy - one for state regulated financial
institutions and another for insurance companies.

We hope that you will take all ofthese things into consideration when reviewing the
Alaska Bankers’ amendment to this section ofHB 106, which attempts to align state law
with the requirements of GLBA. We feel that the standards Sl forthin GLBA arc
beneficial to financial institutions and consumers alike because they provide the financial
industry with the flexibility to provide customers with additional beneficial information

without added, costly regulations.

n*

PRO(RY



46

()1

-2549 «TDD: (907) 465-5437
WW. ced state(ak Js/bsc hsc.ntm

—

[SY

—

D

%)

[y

wn

é o
=

172
_.—Voo
D

=

March 29, 2001

The Honorable Lisa A. Murkowski
Chair, House Labor and Commerce Committee

Alaska House of Representatives
State Capitol Room 408
Juneau, AK 99801-1182

Dear Chairperson Murkowski:
RE: Amended Comments on Privacy Policy Reflected in SB 66 and HB 106

We previously provided you a copy ofcorrespondence between the division and the Senate
Labor and Commerce Committee on the issue of privacy in SB 66. We also provided you this
morning with a memorandum to us from the department of law that has required us to change
our comments regarding information sharing with affiliated firms. We have, therefore, amended
the Comments on the Privacy Policy Reflected in SB 66, dated March 25,2001, and have
enclosed the amended comments dated March 29, 2001. These amended comments have been
provided to Sen. Phillips, and we provide them to you so that you will have the latest version.

We hope the amended comments will be helpful to the committee. We reviewed the March 25,
2001, document containing our comments on the bankers association’s amendment, and do not
believe that needs to be amended to reflect our current position on the FCRA.

We will be happy lo discuss these with the committee at your pleasure.
Yours truly,

Franklin T. Elder
Director

Enclosure (1)

"Promoting a healthy economy and strong communities"
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Comments on the Privacy Policy Reflected in SB 66

While it is possible to be verbose and philosophical in describing something called a Privacy
Policy, it is also possible to state it simply. In SB 66, we have proposed AS 06.01.028 (as
amended) to maintain the current right of depositors and customers of linancial
institutions in Alaska to determine affirmatively whether nonpublic persona! information
about them, residing in the records of the financial institutions, will be shared by the
institutions with others.1 This is the same protection and right these depositors and customers
ofbanks have had for over 30 years in Alaska. Under the Gramm-Leach-Bliley Act (GLBA),
that removed the depression-era prohibitions of affiliations of banks, insurance companies, and
securities firms, financial institutions must provide customers with the ability to opt-out of
sharing information with nonaffiliated third parties. We believe the opt-out provision is not
sufficient consumer protection, and the opt-in provision, that has been part of the Alaska
Banking Code for decades, is important to ensure the protection of the privacy ofthe Alaskans
who are customers of these institutions.

While we agree with the industry that these records are records of the financial institutions, we
believe Alaskans reserve the right to determine how and if the content of those records will be
shared with nonaffiliated third parties. We also believe the Alaska Constitution (at section 1.22)
requires it. By affirmatively determine its use, we mean that the institutions must continue to
obtain specific prior approval to share information from the customer, unless it is a type of
information or for a purpose that is provided for in federal or state law. For example, public
information about a customer is not confidential. This type of information might be published in
a phone book. Also, information for credit reporting agencies, responses to court and
administrative orders, and verification of sufficient funds will not require a customer's approval.
But sharing of nonpublic, personal information not covered by exceptions should be approved by
the customer. For the last 30 years, Alaska law has provided this protection.

In the jargon of the discussion on privacy, this is called opt-in. In an opt-in system, the
institutions must obtain the affirmative authorization of customers to share nonpublic
information. The GLBA provides no limitations on sharing information among affiliates and
only requires an opt-out system for sharing nonptiblic information with nonaffiliated third
parties. Under an opt-out system, the institutions must provide reasonable opportunity to
customers to say no to sharing, but, ifthey do not respond, then the institutions are free to share.
With opt-in, customers are out unless they ask to be in. With opt-out, customers are in unless
they ask to be out. Since many people do not respond to requests from institutions, these people
would be in under the opt-out system, which is exactly why institutions prefer this system.

Fortunately, section 524 of the GLBA provides states the right to adopt more restrictive privacy
provisions than those in the GLBA. The Federal Trade Commission (FTC) can determine
whether a state has done that, or gone too far. It is important, however, to remember that opt-in

1Based on a recommendation of the department of law, we take the position at this time that the Fair Credit
Reporting Act (FCRA) preempts state restrictions on information sharing among affiliates. Until and unless the
Issue is addressed more clearly at the federal level, we take it to mean that the opt-in requirement in AS
06.01.028(a3(3)_ does not apply to information sharing with affiliates, but does apply to information sharing with
nonaffiliated third parties. 'We do not believe an amendment to the provision is needed since SB 66, like current
law, does not specifically refer to affiliated and nonaffiliated third parties.

Privacy Policy in SB 66 Page 1
March 29, 2001



and opt-out are only mechanisms by which customers ultimately end up on a list of customers
that the institutions can share information about or on a list of customers they cannot share
information about. This is not a restriction on sharing, but on the appropriate way to determine

whose information is shared.

Some simply might say this is the way Alaskans have had it for over 30 years, and there is no
reason to change that now. In fact, with increased concern about information about all citizens
so easily obtained by others, there is probably more reason to be concerned now than there was
30 years ago. But, let us also remember what information we are talking about protecting. Itis
nonpublic personal information. This is personally identifiable financial information that the
customer has provided the institution in order to obtain certain financial products or services.
For example, this information includes a credit application for a home, car, home improvement,
or credit card; account balances; payment and overdraft history; purchases on credit cards and
debit cards; information obtained from an Internet collection device called a “cookie,” or from a
consumer report. It is very easy to see that financial institutions have a large amount of detail
about customers because customers use services of these institutions. Indeed, the vast majority

of citizens use at least one sendee of financial institutions.

The privacy provision in SB 66 reflects the policy, however, that because customers use financial
institutions to open checking or share accounts, to obtain loans, or to purchase certificates of
deposit, does not mean the customers want their nonpublic personal information shared for other
totally unrelated purposes. The financial institutions require customers to provide certain
information for certain services, and customers provide this information specifically because
they desire those services. It is another matter entirely when the institutions propose to use that
information for marketing services not directly related to, or required for, the purpose for which

the information is obtained.

And, with whom wouid financial institutions share the information? There are two types,
affiliated and nonaffiliated third parties. Affiliated third parties are entities under some common
ownership and control of the financial institution. Under the GLBA, this now might be an
insurance company or a securities firm. In fact, in a financial hoiding company, it may be almost
any kind of company. These may be referred to as the “family of firms.” Nonaffiliated third

parties are everyone else in the world.

Since under current federal law it appears the Fair Credit Reporting Act (FCRA) preempts state
restrictions on sharing information with affiliates, this policy provides customers the right to
affirmatively detennine if nonpublic information about them is shared with everyone else in the
world (nonaffiliated third parties). We suspect most Alaskans will be very reluctant to agree to
have their nonpublic information potentially shared with everyone, especially if it were
explained in plain language what was heing shared and with whom.

Whether the mechanism used is opt-in or opt-out does make a bhig difference. Experience so far

suggests that ihe opt-out system comes with privacy policy statements and opt-out forms in small
print brochures included as statement stuffers with no return envelope or postage. At times, opt-
out forms are not provided, but a toll-free number is included for people to call to opt-out. These
are not conducive to generating a response, which, under the opt-out system, means the customer
will be counted in. We cannot know, but we suspect, that an opt-in system would come with
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privacy policy statements and opt-in forms in large, colorful brochures explaining the benefits
and providing a self-addressed, stamped envelope. Admittedly, this would be more expensive
and less attractive for the financial institutions. But, a privacy policy is supposed to protect the
people.

The American Bankers Association (ABA) website contains a policy statement entitled “The
Devastating Effect of Opt-in Restrictions.” Let us take a look at a few ofthe claims. The ABA
claims opt-in will raise the price of goods and services. We agree that opt-in costs the
institutions more to put a person on the “okay to share” list. We are not convinced that the
overall cost to society is higher, however, when we consider factors such as increased fraud
resulting from easier access to very nonpublic information.

The ABA statement suggests that “integrated” systems will keep a person from having to “start
from scratch” in applying for loans. Evidently, the statement’s writer has never applied to
refinance a mortgage at the same institution.

The ABA statement says that opt-in will prevent people from getting services like consolidated
statements. But, institutions now can outsource printing of statements to a third party without
sending them the customers’ credit files. Also, if this product really requires sharing nonpublic
personal information not covered by the exceptions in state or federal law, and this service is

important to customers, they will opt in.

The ABA statement suggests that opt-in will stop consumer transactions, as debit card, credit
card, and check-cashing networks would not be able to be developed to supply the needed
historical information. This ignores the fact Alaska’s law allows verification of sufficient funds.
These kinds of networks have been in place for years, and do not depend on sharing nonpublic
personal information about customers.

The ABA statement suggests that financial institutions will not be able to recognize and respond
to customers needs in an opt-in system. They must be assuming most people would not opt in.
If they do not optin, it is true that nonaffiliated third parties would have difficulty in doing
targeted solicitations of financial institutions’ customers, but the financial institutions themselves
should be able to respond to the financial needs of their customers under either system.

Finally, the ABA statement claims that opt-in is impractical and costly to administer. The
statement said in one case the institution had to make five calls to the customer before obtaining
permission to share. By describing how difficult it is to obtain affirmative approval of their
customers, however, the ABA statement calls into question whether this is being driven by
customer demand or by desires of the financial institutions to use the information in different
ways. We believe financial institutions would be able to obtain permission from a certain
percentage of their customers by creative and attractive brochures that explain in plain language
the benefits to the customers of this sharing. We also believe that people who do not respond to
these overtures should not end up on the “okay to share” list by default.

Certainly, it is understood that the GLBA and other laws such as the Fair Credit Reporting Act
(FCRA) place some limitations on any statement on privacy reflected in SB 66. For example,
under the GLBA, states may not have insurance laws that prevent or significantly interfere with
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bank insurance saies, marketing or cross-marketing activities. Under the FCRA, financial
institutions may share information with affiliates, and it provides for an opt-out system. States
may enact stricter privacy provisions after January 1, 2004 under the FCRA.

We suggest, however, that the opt-in provision in SB 66 does not create a conflict with other
provisions of law. Indeed, under the FCRA, this provision currently appears to be not applicable
with respect to affiliates. We continue to believe, however, that financial institutions that desire
to cross-market their products can do so without sharing all of the nonpublic personal
information about their customers with each other and with everyone else. There must be some
subset of information that financial institutions really, really need for this purpose. However,
currently, financial institutions may share this information with affiliates and provide an opt-out

option to customers.

One additional question must be asked, however. Do opt-out provisions for affiliate sharing and
opt-in provisions for nonaffiliated third party sharing seriously damage the competitive position
of smaller institutions to compete with larger institutions that have more affiliated firms? This is
a matter of size, not type of charter. Nationwide, some ofthe largest financial institutions are
state-chartered. In Alaska, however, state-chartered institutions tend to be smaller than national
and federal chartered institutions. We believe the answer to this question is, no. Even if there is
some competitive effect, we believe customer privacy is important enough not to be sacrificed on

that basis alone.

We take this position because the opt-in provision would apply to institutions of all sizes.
Further, it is not a restriction on the sharing of information, but only on the mechanism used to
place people in the “okay to share” or the “not okay to share” list. Under either system,
institutions will have to maintain and implement these separate lists. We do not argue that there
is no effect on competitive position, and we recognize that opt-ii ;s probably more expensive.
Perhaps the current federal law will provide incentives for financial institutions of all sizes to
increase their affiliations. But, we do not believe that that this issue raises sufficient concern to
eliminate the protection that Alaska customers of financial institutions have had for over 30

years.
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Tony Knowles, Governor

Division of Banking, Securities, and Corporations

P.O. Box 110807, Juneau, AK 99811-0807
Telephone: (907) 465-2521 « Fax: (907) 465-2549 « TDD: (907) 465-5437
Email: dbsc@dced.state.ak.us « Website: www.dced.state.ak.us/bsc/bsc.htm

March 29, 2001

The Honorahle Lisa A. Murkowski

Chair. House Labor and Commerce Committee
Alaska House of Representatives

State Capitol Room 408

Juneau, AK 99801-1182

Dear Chairperson Murkowski:
RE: Follow-up on FCRA and Privacy in HB 106

In our letter dated March 27, 2001, we informed you that we had asked the department of law to
advise us regarding the applicability of the Fair Credit Reporting Act (FCRA) on privacy
provisions in FIB 106. They reviewed the FCRA and spoke with legal counsel at the Federal
Deposit Insurance Corporation (FDIC). Dan Robinson, Assistant Attorney General, provided us
with @ memorandum summarizing his review, and it is attached to this letter for your

information.

As you can see, Dan discovered that it is most likely that the FCRA preempts state restrictions on
information sharing among affiliates. States may pass restrictions after January 1,2004. While
his discussions with the FDIC suggested that privacy is a hot topic in Washington, and
specifically with the relationship of the FCRA and the Gramm-Leach-Bliley Act (GLBA), it is
our opinion that a challenge of that preemption has little likelihood of success.

Therefore, as we mentioned in our previous letter, this means the opt-in provision in HB 106
applies to information sharing with nonaffiliated third parties only. The FCRA requires financial
institutions to provide customers an opt-out opportunity for sharing with affiliates in order to
avoid certain reporting requirements of the FCRA. Under current federal law, it is our position
that the FCRA preempts applying the opt-in provision to information sharing with affiliates. We
continue to believe, as the memorandum states, that no amendment to SB 66 is required because

of this issue.

We have been informed that the bankers association continues to desire an opt-out provision for
sharing with nonaffiliated third parties. It continues to be our position that consumer protection
and the Alaska Constitution call for a continuation of the opt-in requirement for sharing with
nonaffiliated third parties that has been in the Alaska Banking Code for over thirty years.

"Promoting a healthy economy and strong communities"


mailto:dbsc@dced.state.ak.us
http://www.dced.state.ak.us/bsc/bsc.htm

The Honorable Lisa A. Murkowski Page 2

We will be happy to discuss these with the committee at your pleasure.
Yours truly,

Franklin T. Elder
Director
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HOUSE BILL 113
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

MEMORANDUM February 23, 2001

SUBJECT: Sectional Summary of HB 113

TO: Representative Joe Green

Attn: Kevin
FROM: Michael F. Ford

Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of its
contents. 1fyou would like an interpretation of the bill as it may apply to a particular set

of circumstances, please advise.

Section 1. Requires a health care insurer to pay group health care benefits within certain
time limits. Requires notice for late payments, adds a penalty for failure to make
required payments, and provides for direct payment of benefits to a health care provider.
Provides for transfer of the right to request direct payment of benefits by a qualified
domestic relations order. Requires a health care insurer to file certain reports with the

Division of Insurance.

Section 2. Technical amendment.
Section 3. Technical amendment.
Section 4. Effective date.

MFF:Imb:gic
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* 13contained in state Unfair Business Practice Act

State Prompt “Clean Uniform
Pay Law Claim” Claim
Defined Form
Alabama Yes NO No
Codeof Ala.
827-1-19
Alaska No
Arizona Yes Yes No
ARS.
§20-3101
Arkansas No — —
California Yes No No
Cnl Health
& SafCode
81371

PROMPT PAYMENT LAWS
Timeframe:  Timeframe: Notice/Timeframe for Interest
Non-Etectronlc  electronic Incomplete/ Incurred
Castested Claim
25 working days ~ Same Insurer must: 1) Notify 1.5% per
after receipt within 2 weeks ofreceipt; 2) month
specify which items are in
dispute; 3) pay undisputed
portion within 30 days of
receipt of claim
30 days after Same Insurer must: 1)Scnd Legal rate
receipt, or as written request for
specified in additional information
contract within 30 daysof receipt; 2)

% working days -Same

after receipt (45
days for HMOs)

specify reasons for delay in
processing; 3) approve/deny
claim within 30 days after
receipt o fadditional info., or
as specified in contract.

Plan must: 1] Notify within ~ 10% per
30 days ofreceipt if annum
contested/denied (45 days

for IMO3); 2) pay

undisputed portion of the

claim;.!) identify portion of

claim that is contested and

reasons for

contcstmg/dcnying; 4) pay

within 30 days (45 for

HMOs) after receipt of

necessary info.

Advocacy Resource Center

* April 2000

Enforcement
and Penalties

Insurers must
provide semi-
annually to
director report
ofgrievance
resolutions.
Director may
examine
insurers with
significant
numbers of
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grievances.

Other

Permits
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Specifically
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intermediaries
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State

Colorado

Connecticut *

Delaware *

District of
Columbia
Florida

“Clean Uniform
Claim” Claim
Defined Form

Yes Yes Yes

CRS § 10-
16-106.5

Prompt
Pay Law

Yes No No
Conn. Gen.

Stat. § 38a-

816

Yes No No

18Del.C. $
2304 ctscq.

No — -
Yes No No

PJa. Stat. §
627.613

Timeframe:
Non-Elccfronic

45 calendar days
after receipt

45 days, or as
stipulated by
contract, after
receipt

45 days after
receipt

45 duys after
receipt

Timeframe:

Electronic

30 calendar
days after
receipt

Same

Same

*Same

Notice/Timeframe for
Incomplete/
Contested Claim
Carrier must: 1) Notify
witliin 30 calendar days

ofreceipt; 2) explain
what info, is needed; 3)
dispense of claim within
90 calendar days of
initial receipt

Insurer must notify
within 30 days of
receipt if claim is denied

Insurer mush 1) Notify
within 45 days of
receipt; 2) pay within
60 days of receipt of
necessary information;
3) pay/deny all claims
within 120 days of
receipt

Advocacy Resource Center

April 200

Interest
Incurred

10% per

annum

15aper

annum

Maximum
allowed by

law

10% per
annum

Enforcement
and Penalties

3% of total
claim if
originally
conlestested/
incomplete
claim not paid
within 90 days
of receipt; Trs.
Commis-
sioner may
assess
additional
penalties
Penalties
assessed
pursuantto
Unfair
Business
Practice Act
Insurance
Commissioner
may assess
penalties under
Unfair
Business
Practice Act

Other

Retroactive
den‘ata allowed in
certain cases;
carrier may deny
claim If info,
requested is not
received within 30
days of request

Permits
retroactive denials
if insurer finds
that provider
improperly billed
patient

uer
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State

Georgia

Hawaii

Idaho
[linois

Indiana
lowa
Kansas
Kentucky

Prompt
Pay Law

Yes

0CGA. 8
33-20A-6;
33-24-59.5

Yes

HRS § §
431:13-108;
431:13-201

No
Yea

2151LCS
5356y

No
No
No
No

“Clean

Claim”

Defined
No

fao

Uniform
Claim
Form

No

No

Timeframe:
electronic

Timeframe:,
Nou-Electronic

Notice/Timeframe far
Incomplete/

Contested Claim

15working days ~ Some

of receipt

Insurer must: 1) Notify
within 15 days of

receipt; 2) state reasons
for failure to pay; 3)
itemize documents
needed to process; 4)
yay undisputed part of

claim; 5
claim wit

i

ay/deny
in 15 working

days of receiving
necessary info.

15 days after

30 days alter
receipt

receipt

Insurer must: I) Notify
within 15 days (7 dnys

for electronic); 2)
identify contested
portion and retson for
contesting/denying
claim and may request
additional information;
3) pay within 30 days (7
days for electronic) after
receiving information

30 days after Same

receipt

Insurer must notify of
any known failure to

provide sufficient
documentation within
30 days after receipt

Advocacy Resource Ccenlcr
April 2000

Interest
Incurred

18% per
annum

15% per
annum; may
be
suspended
by
Insurance
commis-
sioner in
certain
cases

9% per
year; must
ho Eaid
within 30
days of the
claim
payment

Enforcement
and Penalties

Penalties may
be assessed
under general
insurance laws

In determining
gravity of
penalty,
Insurance
Commissioner
may consider
relevant
factors bearing
upon violation.

Insurance
Dept, may
enforce the act
pursuant to its
general
enforcement
powers

Other

Insurance
Commissioner
requires all
insurers to file
data on the speed
of claims liandling
with their
quarterly reports
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State

Louisiana

Maine

Maryland

M assachusetts

“Clean Uniform
Clnlra” Claim

Deflned Form

Yes No Yes

Prompt
Pay Law

R.S.
22:250:31 ct
seq.

Yes No No

24-AMR.S.
§2436

Yes No No

Md. Ins.
Code § 15*
1005; Md.
Health Code
§ 15-1023

No - -

Timeframe:
Electronic

Timeframe:
Non-Elcctronlc

45 days after 25 days aftera

receipt, if correctly
submitted within ~ completed
45 days o f the uniform claim
date ofservice; fonn is

60 days alter transmitted
receiptif
submitted after

45 days

30 days after Same
receiptami
ascertainmentof

the loss is made

30 dnys after Same

receipt

Noticc/Timeframc for
Incomplete/
Contested Claim
Non-clcctronic: Insurer

must review claim
within areasonable time
ofreceipt; if incomplete,
notice must be given
within 3 business dnys
(2 business days for
electronically submitted
claims) ofreview

Insurer must: 1) Notify
claimant within 30 dnys
ofreceipt that additional
info, is required; 2) pay
within 30 days of
receiptofsuch
information

Insurer must: 1) Send
notice ofrefusal to
reimburse within 2
weeks o freceipt; 2)
include reason Tor
refusal/

what info, is necessary;
3) reimburse within 30
days after receiptof
necessary
documentation

Advocacy Resource Center

April 2000

Interest
Incurred

12% per
onuum

18% per
annum

1.5% for
310through
60* day;
2% from
61“ through
120* day,
23% after
120* day

Enforcement Other

and Penalties

Monetary
penalties,
suspension/
revocation o f
certof
authority

Reasonable
attorney fees
paid by insurer
ifoverdue
henefits are
recovered in
an action
againstinsurer
orifoverdue
henefits arc
paid after
receiptof
notice o fthe
attorney’s
representation

Insurermay
retroactively deny
reimbursement up
to 6 months after
claim payment is
marie
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State

Michigan

Minnesota

Missistippi

MisGOuri

Prompt

I’ny Law
Yes

MSA §
24.12006

Yes

2C00SB
2767

(eft 1/1/01)

Yes
Miss. Code

Ann. § 83-9-
5

Yea

§ 376.383
R.S. Mo

“Clean

Clnioi”

Defined
No

Yes

No

No

Uniform Timeframe:
Claim Non-Elcctronlc
Form
No 30 days alter
receipt

No 30 daysafler
receipt

No 45 days after
receipt

No 45 days after
receipt

Timeframe:
Electronic

Same

Same

Same

Same

Noltee/TImefraine lor
Incomplete/
Contest' d Claim
Insurermust: 1) Specify

materials constituting
satisfactory proofof loss
within 30 days after
rer.cipt; 2) pay
supported portion of
claim within 60 days
afterreceipt; 3) pay
remainderofclaim
within 60 days of
receipt of information

12% per
annum

1.5% per
month

Paymentisoverdue if
notmado within 45 days
afternecessary
information is received,;
if necessary information
isnotsupplied forthe
enlire claim, the amount
supported by reasonable
proofis overdue ifnot
paid within 45 daysof
receipt orsuch proof
Insurermust: 1) Send
notice ofrefusal to pay
and include reason for
refusal orstate that
more info, is necessary;
2) pay or deny within 10
days afteradditional
info, is received

18% per
annum

12% per
annum

Advocacy Resource Center

April 2000

Interest
Incurred

Enforcement Other

and Penalties

Plan mustitemize
interest payments
i.itde separately
from other
payments; plan

Commissioner

may not assess

a financial

administrative

penalty against

a Dlan for may require

violation of the  provider to hill

law plan orTPA for
interest

Person entitled

to benefits

may bring

action to

recover

benefits,

interest and

any other

damages

allowable by

law
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State

Montana *

Nebraska
Nevada

New
Hampshire
New Jere.y

Prompt
Pay Law

Yes
Mont. Code

Anno. §33-
18-232

No
Yes

NRS 683A

No
Yes

NJ. Stat. 5
178:27-44.2

Uniform Timefratne:
ClatiB” Claim
Defined Form

No No

“Clean

30 flays alter

receiptofaproof

0i’loss

30 days of
approval of
claim (must be
approved within
30days of
receipt)

No No

No Yes 40 calendar days

after receipt

Nan-Electronic

Timeframe:
Electronic

Same

Same

30 calendar
days after
receipt or time
allowed under
medicare,
whichever is
shorter

No(icr/Nmefraaie for
Incomplete/
Contested Claim

Insurer must pay or
notify the insured or
assignee of die reasons
for failure to pay infiill
and/or request
additional information
within 30 days. [Hire
insurer fails to do this,
the insured/assignee
may report tire delay to
die Commissioner of
Insurance. The
Commissioner may
investigate to determine
if the insurer has failed
to pay without good
reason, and whether the
delay Lsageneral course
of business practice.

If additional info, is
needed, insurer must
notify within 7.0 days;
approve/deny within 30
days after receiving
additional info.

Insurer must' 1) Notify
widiin 30 days of reason
for denial, what info, is
needed to process; 2)
pay undisputed portion
ofclaim;3)pay within
40 days (30 for
electronic) of receipt of
necessary info.

Advocacy Resource Center

April 2000

Interest
Incurred

Upon a
determinati
on thata
delay isa
general
course of
business
practice and
forayear
thereafter,
claims not
paid within
30 days
without
good reason
will incur
interest at
18% per
annum

Rate of
interest
gstablished
Fursuant to
aw

TPA must
demonstrate
timt it will
comply wilh
(he law, as
condition of
continued
authorization
to do business

10% per
annum

Enforcement
and Penalties

Other

Payers must
maintain claims
information that is
audited and
submitannually to
Commissioner,
Governor and
Legislature;
Commissioner
may acl ftirther if
info, warrants
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State

New Mexico

New York

Noitli Carolina

North Dakota

Prompt
Pay Law

Yes

SB 164
(2000)

Yes

Yes
N.C. Gen.

Stat. § 58-3-

100

No

“Clean

Claim"

Defined
Yes

No

No

April 7.000

Uniform Timeframe:  Timeframe:  Notice/Timeframe for ~ Interest ~ Enforcement
Claim Non-F.leclronic Electronic Incomplete/ Incurred  nnd Penalties
Forsu Contested Claim

Yes 45 days after 30 days after ~ If plan isunable to 18% per
receipt receipt determine liability foror annum
refuses to pay a claim
within specified
timeframes, the plan
must make a good faith
effort to notify the
participating provider
within 30 days (45 for
manual submission) of
reasons for denial or
specific information
required to determine
liability
Yes 45 dnys after Same 12% per
receipt annum or
the rate set
by die tax
commission
er for
corporate
taxes
No 30 days to Commissioner
acknowledge may invoke
claim, but only if civil penally
itcontains for violation
sufficient Info,
forthe insurerto 1
identify the
specific coverage
involved
Advocacy Resource Center

OUter

Prohibits
contractual hold
harmless
agreements

8
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Stale

Ohio

Oklahoma *

Oregon
Pennsylvania

Rhode Island
couth Carolina
South Dakota

Prompt “Clean
Pay Lavr Claim”
Defined

Yes No

ORC Ann §

3901.38

Yes No

36 Okl. St. §

1219

No —

Yes Yes

40P.S. 88

991.2101,

991.2166

No —

No —

No —

Uniform
Claim
Form

No

No

Timeframe:
Non-Elcctronic

24 days ofn Same
completed claim

form, or as

specified in

contract

30 days after Same
receipt to notif
policyholder o

the cause for

delay in

payment; 60

days lopay

before interest is

incurred

45 days after Same
receipt

Timefram_e:
Electronic

Notiee/JTinieframe for
Incomplete/
Contested Claim

Advocacy Resource Center

April 2000

Interest
Incurred

As agreed
lo by the
parties, or
as specified
in statute

T-Bill rate
plus 2%

10%per
annum

Enforcement
and Penalties

Aggrieved
party may file
written
complaint;
Superintendent
may issue
cease and
deuist ondcr
and may
require
penalties as
specified by
law

Other



State Prompt “Clean Uniform Timeframe: Timeframe:  Notlce/Timeframe Tor ~ Interest  Enforcement Other
Pay Law Claim” Claim Non-Electronlc Electronic Incomplete/ Incurred and Penalties
Defined Form Contested Claim
Tennessee Yes No No 90% ofclaims ~ Same HMO must notify Provider may

(TennCare must be paid Brovider thatclaim has pursue

HMOs) within 30 days of een denied and specify contractual
receipt; 99.5% reasons; provider has 60 and legal

Tenn. Code must be days to request action ifhe

Ann. § 56- processed within reconsideration and docs not

32-226 60 days of must submit additional request
receipt documentation, if independent

necessary, within 60 review

days; if HMO doesn't
respond within 60 days,
provider may request
that denial be

independently reviewed
Texas Yes Yes No 45 rlays after Same (21 days  Insurer must: 1) pay the ~ 18% per Penalties ofup ~ Attorney’s fees
receipt forsubmission  total amount of the annum toSIO00 per  may be recovered
Tex. Stat. of prescription  claim; 2) pay the day
Ann. Ait. benefit claim)  portion of the claim not
20A.18B In dispute and notify the
physician why the

remaining portion is in

dispute; c#8) notify the
ph?/sician why the claim
will not be paid., within

45 days of receipt
Utah* Yes No No 30 days after Same Penalties may
receipt be imposed
R590-89-7 undr- general
u.iiair business
_ practices act
Vermont Yes No No 45 days after Same Insurer must: 1) Notify ~ 12% per Commissioner
receipt claimant that claim is annum may impose
18VSA § contested or denied; 2)  (may be penalty, not to
9418 include specific reasons  suspended  exceed $500
and describe by per violation,
information necessary lo - Commissio  ifa pattern of
process; 3) pay within ~ ncrin dental is
45 days after receiptof  certain established
information eases)

Advocacy Resource Cenler
April 2000
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Virginia

State

Washington

West Virginia
Wisconsin

Wyoming

Yes Yes No

Va. Code
Ann. §38.2-
3407.15

Prompt “Clean

Pay Law
Yes(rcg.) Yes No

WAC § 284-
43-321

No - —
Yes No No

Wis. Stat §
628.46
Yes No No

Wyo. Stat §
26-15-124

E/statdeg\stkcg\chartJ5\pmmptpaylaw.doc

Uniform
Claim” Claim
Defined Form

40 days after Same Carrier lias 30 days after
receipt receipt to request info.
and documentation
necessary to process or
determine ifclaim is
clean
Timeframe; Timeframe:  Notice/Timerramc for
Non-Electronic Electronic Incomplete/
Contested Claim
95% of the Same Denial must include
monthly volume specific reason why the
ofclean claims claim was denied. In
most be paid cases of denials based
within 30 days of on medical necessity,
receipt; 95% of die earner must disclose
the monthly the basis for the
volume of oil decision.
claims must be
paid or denied
within 60 days of
receipt
30 days after Same Insurer must pay any
receipt partial amount
supported by written
notice ofclaim
45 days after Same Exceptions lo the 45 day
receipt of proof rule shall be made if
ofloss an there is any question as
supporting to the validity or amount
evidence ofthe claim.
Advocacy Resource Center

April 2000

As
gstablished
by lav/

Interest
Incurred

12% per
annum;
interest
must be
added to the
amount of
(he unpaid
claim

12% per
annum

10% per
year

Penalties
under unfair
trade practice
law

Enforcement
and Penalties

Attorney fees
may be
awarded

Retroactive
denials permitted,
with restrictions

Other
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2001 LEGISLATIVE SESSION Bill Version: HB 113
( Publish Cate:
Revision Date/Time (Note if coricction): 02/23/2001 5:05p.m. Dept. Affected: DCED
Title: Health Care Insurance Payments "BRU: Insurance Operations
Component: Insurance Operations
Sponsor: Representative Green
Requester: House Labor & Commerce Component Number: 354
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXBERDITURES ™" "By 2000 BV%05°" Fy o4 FY2005  FY 2006

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

e STAL OPERATING 00 00 00 00 00

CAPITAL EXPENDITURES
CHANGE INREVENUES () 00 00 00 00 00
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type
TOtAL 00 00 0.0 00 00

Estimate of any current year SFYZOOchost 0.0
Check this box (X) if fundling for this bill is included in the Governor's FY 2002 budget proposal

POSITIONS

Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)

The bill has no fiscal impact on this component

Prepared by: Robert A. Lohr, Director

Phone 907-269-7900

FY 2007

Date/Time 02/23/2001 5:05p.m.

Division Insurance

Approved by: Commissioner Deborah B. Sedwick Date 2/23/2001

Agency Department of Community & Economic Development

For distribution information, call the Governor’s Legislative Office
Page

(Rov 2/7/20010MB)
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Alaska State Legislature

Representative Peggy Wilson

Putting Alaska's Families First

SPONSOR STATEMENT HB 119

Last spring, the Legislature passed truly historic legislation creating the Power Cost
Equalization Endowment and authorizing the sale of the Four Dam Pool Projects to the
local utilities and communities. The PCE Endowment was funded by an appropriation
from the Constitutional Budget Reserve and from proceeds from the sale of the Four Dam
Pool projects. These bills (HB 446 & HB 447) were signed into law by Governor

Knowles last May.

The Four Dam Pool Utilities and the State have been diligently working to complete this
complex transaction by December 31, 2001. At closing, the proceeds from this sale will
be deposited into the Power Cost Equalization Endowment.

The Four Dam Pool communities and utilities have created a Joint Action Agency (JAA),
which will become the owners of the Four Dam Pool Projects. However, during the legal
review of this new organization, a variety of technical issues were raised concerning the

tax and regulatory status of the JAA, the powers of the JAA, and the relationship between

the JAA and its member utilities.

HB 119 will resolve these issues so that the sale of the Four Dam Pool projects can be
completed as envisioned and the Power Cost Equalization Endowment can be fully

funded.

More specifically HB 119 addresses the following four issues.
L Federal Tax Status of Joint Action Agency

Although the Joint Action Agency was formed by specific authorizing legislation,
because its members are both municipal and cooperative utilities its characterization for
federal tax purposes is uncertain. Obtaining favorable federal tax status as a “government
entity” is essential for the Joint Action Agency to operate on a tax-exempt basis and have
the ability to issue tax-exempt bonds and to provide maximum flexibility to allow local
ownership of the individual projects in the future. A key factor relied on by the Internal

Juneau: Stale Cap|t|ol Rm. 409 eJuneau, AK 99801-1121 e
Wrangell LIO: PO Box 109 #Wangell, AK 99929 74-3083 &
Petershur LIQ: ph: (907)772-382 . ex (90 T12-3719
_ Sitka L m (907 T47-4665 efax: (907) 741-5807
Represenlative_Peggy W|Ison@Leg|s slate.ak.us @ httpyAvww.skrepublicans.org  1-800-686-3824

(307) 465- 3%)(4 OfBX 89075) 465-3175
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Revenue Service in determining whether an entity has governmental status is the nature
and scope of the entity’s condemnation or eminent domain powers. Currently the Joint
Action Agency legislation is silent as to the Joint Action Agency's condemnation powers.
To achieve the necessary federal tax treatment for the Joint Action Agency, Section 6 of
HB 119 amends AS 42.45.310 to specifically grant to the Joint Action Agency the
eminent domain powers granted to the State and municipalities in order to carry out the
Joint Action Agency's authorized purposes. This expanded condemnation power may be
exercised, however, only within the boundaries of the power projects the Joint Action

Agency purchases from the State.

2. State Tax Status of Joint Action Agency

The Joint Action Agency’s tax status under Alaska law is a central factor to determining
the federal tax status of the Joint Action Agency. State law currently provides that the
Joint action Agency is “subject to state and local taxes to the extent any of me public
utilities forming the agency is subject to that particular tax.” The impact of this
provision and the tax status of the Joint Action Agency under Alaska law are not clear, as
the JAA is comprised of both cooperative member utilities and municipal member
utilities. Section 9 of HB 119 amends AS 42.45.310 to exempt the Joint action Agency
from all forms of state and local taxation, other than amounts that are payable under the
electric cooperative tax as a result of retail power sales by the Joint Action Agency.

3. Potential Liability of Member Utilities for Claims against the JAA

State law currently provides that the Joint Action Agency will have “a separate and
distinct legal existence from the public utilities” that form the Joint Action Agency.
However neither AS 42.45.300 or AS 42.45.310 includes language that specifically
insulates the public utilities that form the JAA from liability for claims against the Joint
Action Agency. Given reported Alaska case law on shareholder liability and the absence
of specific protections in the Joint Action Agency statute, there is some risk that claims
against the JAA might also be asserted against the member utilities. To ensure that the
Joint Action Agency is treated for all purposes as a separate and distinct legal entity from
its member utilities, Section 6 of HB 119 amends AS 42.45.310 to include provisions
similar to those contained in other Alaska statutes to expressly protect the member
utilities from any liabilities of the Joint Action Agency. Section 13 of HB 119 also adds a
new section AS 42.45.320 to the JAA statute to limit the individual liability of directors
and officers of the Joint Action Agency, consistent with other Alaska statutory

provisions.
4, Exemption from Regulatory Commission of Alaska Regulation

Because the JAA is granted the powers of a “public utility” under AS 42.05, it is not
entirely clear whether the JAA is fully or only partially exempt from regulation by the
RCA underAS 42.05. To create consistency within AS 42.05 with respect to the
regulation of the Joint Action Agency, Sections 1,2, 3, and 4 of HB 119 make
conforming amendments to existing statutory provisions and add a new subsection (o) to

Sponsor Statement HB 119 Page 2



AS 42.05.711to provide that the Joint Action Agency is exempt from all RCA regulation
with respect to its ownership and operation of and the power sales from the existing Four
Dam Pool projects. This general regulatory exemption is, however, limited in duration
and stays in place only until such time as the indebtedness incurred by the Joint Action
Agency to the State in connection with the acquisition of the projects is retired.

Sponsor Statement HB 119 Page 3



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2001 LEGISLATIVE SESSION Bill Version: HB119
Q Publish Date:
Revision Date/Time (Note if correction): 02/14/2001 10:35A.M.  Dept. Affected: DCED
Title: Public Utility Joint Action Agencies 'BRU: AIDEA
Component: AEA O &M
Sponsor: Representative Wilson
Requester: House Labor & Commerce Component Number: 1948

Expenditures/Revenues

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007

Personal Services

Travel
Contractual
Supplies
Equipment

Land & Structures

Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPE

CHANGE IN RE
FUND SOURCE

NDITURES 0.0 0.0 0.0 0.0 0.0 0.0

VENUES ( ) ]
(Thousands of Dollars

1002 Federal Receipts

1003 GF Match
1004 GF
1005 GF/Progra

m Receipts

1037 GF/Menta! Health
Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2001) cost: 0.0
Prepared by:  Robert Poe, Jr. Phone 907-269-3000
Division Executive Director, AIDEA & AEA Date/Time 02/14/2001 10:30A.M.
Approved by: Commissioner Deborah B. Sedwick Date 2/14/2001
Agency Department of Community & Economic Development

(Rov 2/7/2001 OMB)

For distribution information, call the Governor's Legislative Office
Page 1 of 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number :

2001 LEGISLATIVE SESSION Billl Version: HB119
() Publish Date:

Revision Date/Time (Note if correction): 02/13/2001 1:50p.m. Dept. Affected: DCED

Title: Public Utility Joint Action '‘BRU: RCA
Component: RCA

Sponsor: Representative Wilson

Requester: DCED Component Number: 2417

Expenditures/Revenues

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted heiow.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007

Personal Services

Travel
Contractual
Supplies
Equipment

Land & Structures

Grants & Claims
Miscellaneous

CAPITAL EXPE

CHANGE IN RE
FUND SOURCE

1002 Federal Receipts

1003 GF Match
1004 GF

1005 GF/Progra
1037 GF/Mental
Other (Specify T

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
NDITURES 0.0 0.0 0.0 0.0 0.0 0.0
VENUES ( )

(Thousands of Dollars
m Receipts
Health
ype)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
current year (FY2001) cost: 0.0

Estimate of any
Check this box

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

(X) if funding for this bill is included in the Governor’s FY 2002 budget proposal:

(Attach a separate pape if necessary)

This proposed legislation will not cause any increase to the agency's bucket

Prepared by:
Division
Approved by:
Agency

(Rov 2/7/2001 OMB)

G. Nanette Thompson Phone (907) 269-6222
Chair, RCA Date/Time 02/13/2001 1:50p.m.

Commissioner Deborah B. Sedwick Date 2/13/2001

Department of Community & Economic Development

For distribution information, call the Governor's Legislative Office
Page 1 of 1



Alaska State legislature

Representative Peggy Wilson
Putting Alaska's Families First

Date: February 7, 2001

To: Representative Lisa Murkowski
Chairman House Labor & Commerce Committee

From: Representative Peggy WilsoAn Q

Re: "“An Act exempting joint action agencies from regulation by the state or municipalities;
relating to the relationship between ajoint action agency and the public utilities that form
the joint action agency; relating to powers a immunities of ajoint action agency;
requiring filing of the joint action agency agreement; relating to the financial affairs of a
joint action agency; declaring certain joint action agencies to be political subdivision for
certain purposes; relating to liability and indemnification of officers, employees, and
agents ofjoint action agencies; and defining ‘agency agreement’ as used with reference

tojoint action agencies.”

As envisioned in HB446, which the legislature passed and the Governor signed in May of 2000,
the Four Dam Pool communities and utilities have created a Joint Action Agency (JAA), which
will become the owners of the Four Dam Pool Projects. However, during the legal review of this
new organization, a variety of technical issues were raised concerning the legal status of the JAA,
the powers of the JAA, and the relationship between the JAA and its member utilities.

This bill will resolve these issues so that the sale of the Four Dam Pool projects can be completed
as envisioned and the Power Cost Equalization Endowment can be fully funded.

I am prime sponsor of this bill. Cosponsors at this lime are Representatives Davies. Harris, Joule,
Lancaster, Morgan, Stevens and Williams.'

The bill referenced above will be introduced on Friday, February 9th. | am writing you in
advance in hopes that you will schedule the legislation next week pending referral to your

committee.

If you have any questions please don’t hesitate to contact me.

Juneau: State Cap||t|ol rm. 409 * Juneau. AK 99801-1121 . p/’> 907) 465- 3;324 tax: (907) 465-3175
Wrangell LIO;_PO Box 109 « Wrangell, AK 99929 » 7) 874- ax (007) 874~
Petershurg LIO: 772-3829 » (?02)7723
Sitka LIO: ph: (90 74 4665 « fax:(907)747-5807
Representative Jeggy_W|Ison@Leg|s slate.ak.us e http: //va akrethbhcans og » 1-800-636-384
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Alaska State Legislature

Representative Peggy Wilson
Putting Alaska's Families First

February 9, 2001
To: Rep. Lisa Murkowski

(Vv

Thank you lor scheduling my bill for this Monday, February 12' before Labor and
Commerce. This legislation will resolve a variety of technical issues that have been
raised during the legal review of the newly created Joint Action Agency.

From: Rep. Peggy Wilson

The following people will appear before your committee on Monday lo testify to this
legislation and answer any questions you or other members of the committee may have.

Mike Schraeder

Legal Counsel for the Four Dam Pool
AterWynne

Potllund, Oregon

David Carlson

Divestiture Project Coordinator
For the Four Dam Pool
Petershurg

7om Friesen
Ketchikan Representative
To the Four Dam Pool

Juneau: State Capitol, Rm. 409 + Juneau, AK 99801-1121 + pht (907) 465-3824 + lax (907) 465-3175
Wrangell LIO: PO Box 109 + Wrangell, AK 99929 + (11 (907) 8743088 » fax: (907) 8743955
Petersburg LIO: gh (907) 772:3829 * fax: (907) 772:3770
Sitka LIO: p (907) 7474665 + fax: (907) 7475807
Represenlative_Peggy_Wilson@Legis.slale.ak.us ¢ hltp://A\w.akrepublicans.org « 1-800686-3824
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backgroundandsummary
RELATED TOHOUSE BILL 119 AND SENATE BILL 84 CONCERNING
FOURDAM POOLPOWERAGENCY

Bndkyronnd

Alaska House Bill 446, signed into law by Governor Knowles in May, 2000 (eh 60, SLA 2000
effective July 1, 2000), created the Power Cost Endownent and authorized the sale ofthe Four Dam Pool
projectsto ajoint action agency (“JAA”) to be formed by foe utilities foal purchase power fromfoe projects
(foe “Member Utilities”).  Upon enactment of House Bill 446, foe representatives to foe Four DamPool’s
Project Managenent Committee (“PMC), Alcr Wynne LLP as counsel to PMC, counsel to foe individual
utilities andotherprofcsaional advisorsto foe PMC commencedworkona numoero ffronts andbeganworking
with representatives of foe Alaska Energy Authority and others onbehalfoffoe State of Alaska to cormplete
the sale and transfer of foe Fcur DamPool Projects and foe funding of the PCE endowrent by the Decermber

31,2001 closing date.

HouieBill 446 included provisions which created a newsection AS 42.45.310 inArticle 6, Chapter
450fTille 42 offos Alaska Statutes. This newsectionsupplerrented tmexisting sectionAS 42.45.300 (which
allowed public utilities to forni joint actionagencies) to allowfoe Four DamPool purchasing utilities to form
a JAAto acquire, own, operate and manage the Four DamPool projects.  The five Member Utilities have,
pursuant to these statutory provisions, nowenteredintoa JAA Agreerment creating the “Four DamPool Power
Agency.” During foe negotiation ofthe ternrs ofthe JAAAgreenent ammong foe Member Ultilities a variety of
iesucs were raised concerning foe legal and tax status ofthe JAA, tho powars of the JAA and the relationship
between the JAA Hits Member Ukilities. VWhile most of these issues wereaddressed by specificprovisions
inthoJAAAgreenent, ethers resultedfromthe albosence ofspecific legal authority or general uncertainty under
Alaska or federal lawand, therefore, could not be resolved by agreerment armmong the Member Utilities. These
remaining legal issues are addressed by the provisions contained in House Bill 119 and Senate Bill 84

(collectively referredto hereinas the “JAABIII").

The House Labor and Commerce Committee held an initial hearing on the JAA BU on Monday,
February 125. A number of issues were raised and concerns were expressed regarding certain provisions of
foe JAA Bill at foe hearing, including foe alosence of testimony in support of the JAA Bill by foe AEA or the
Regulatory Caronriasionof Alaska(“RCA). Folloningfoe February 12* Committee hearing, menmbersoftie
Labor and Commerce Committee, representatives of the PMC, the AEA, the RCA the Attorney General's
Office and Legislative Counsel have worked together to address and resolve issues raised by foe initial form
offoe JAABIl, resulting ina revised JAA Bill infoe form of foe attached Committee Substitute. Itis foe
understanding ofthe PMCand its representatives that this revised JAABIll is supported by foe AEA, the RCA
md the Attorney Gonent’s Office.

The corrections and additiors to existing law contained in the JAABIlI arc intended to clarify the
federal and stale tax status of foe JAA, ensure thatthe JAAs a limited liability entity and confirmfoe nature
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Backgrnmd

AlaskaHouse Bill 446, signed in to law by Governor Knowles in May, 2000 (ch ﬁ), SLA
2000, effective July 1,2000), created the PCE endowment and authorized. tho sal©ofthc Four Dam
Pool projects to ajointactionagency (“JAA™) tobe formed by the utilities that purchase power from
theprojects. Upon cnBctoattofHouse Bill 446, the representatives todie Four Dam Pool’s Project
Manaﬂement Committee, the PMC’s counsel and other counsel and professional adVISOrS 0 foe
PMC have worked on a number of fronts to complete foe sale and transfer of the Four Dam Pool
Projects and the funding; of the PCE endowment by foe December 31,2001 closing date.

House Bill 446 included provisions which created anew section AS 42.45.3101in Article 6,
Chapter45 of Title 42 ofthe Alaska Statutes. This new section supplemented an existing section
AS42.45.300 (Whj llowed public utilitiesto formJAAs) to allow the Four DamPool purchasing
utilities toforma JAAOacquire, own, operate and manage foe Four Dam Pool projects. The five
purchasing utilities have, pursuantto these statutory provisions, now entered into a JAA agreement
creating foe “Tour Dam Pool Power Agency.” Dining foe negotiation of the terms of the JAA
Agreementamong foe purchasing utilitiesa variety ofissues were raised concerning the legal status
offoe JAA, foe powers of foe JAA and the relationship between the JAA and its member utilities.
While most of these issues were addressed b%/ specific provisions in foe JAA agreement, others
resulted from the absence o f specific Iegial authority or general uncertainly under Alaska or federal
law and, therefore, could not be resolved by agreement among the member utilities. These
remaining legal issues are resolved by foe technical corrections contained in House Bill -

frg>MPr

Thetechnical corrections containedinHouse Bill____ areintended to clarify foe federal and
state tax status offoe JAA, ensure that foe JAA is alimitedTiability entity and confirm that foe JAA
Isnotsubjectto regulationby theRCA A briefexplanation ofthese technical corrections follows:

Federal TaxStatusofJAA

Although the JAA has been formed pursnantto specific authorizin? legislation, because its
members are both municipal and cooperative utilities its characterization for tederal tax purposes
Is uncertain. Obtaining favorable federal tax status as a “governmental entity” is essential for foe
JAA to operate on atax-exempt basis and to provide nunrimtim flexibility to allow local ownership
ofthe individual projectsinthe future. A key factor relied on by foe IRS in determining whether
an entity has governmssai stafus is the nature and scope ofthe entity’s condemnation or eminent
domainpowers. Cuoeatiythe JAAlegislationis silentas to foe JAA’s condemnationpowers. To
achieve foe necessary federal tax treatment for the JAA Section 7 of House Bill ~ amends AS
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and extentofthe RCA’s authority to regulate uis JAA. A dccailed explanation ofthese corrections, Additions
and Issues follows:

Federal Tax Status o fIAA

Althoughthe JAA hafbeen formed pursuant to specific authorizing legislation, becausethe Member
Utilities arc both municipal anti cooperative utilities its characterization for federaltax purposes is uncertain.
Obtaining favorable federal tax status as a “governmental entity” is essential forthe JAA to operate on otax-
exempt hasis and to provide maximum flexibility to allow local ownership ofthe individual projects in the

fluurc.

A review of the busiaesji objectives oftho Member Utilitiei is important to understanding why the
JAA’s atfariomcat o fgovernmental status is iniportant The business objoctivca o ftho Member Utilities are as

follows:

1. Avoidance ofa JAA level tax on income ofthe JAA derived from operation ofthe
Four Dam Pool projects.

2. Avtsdanocofa JAA leveltax onincome ofthe JAA derived from sale ofany offlic
Four Dam Pool facilities.

I 3. Avoidance of any pass-through of income of die JAA to the cooperative Member
Utilities.

4. Avoidance ofany restrictions onthe terms anJ price ofa sale ofany ofthe FootDam
Pool facilities to any ofthe Member Utilities.

5. Avoidance ofany restrictions onthe ability ofthe JAAto distribute its assets to the
Member Utilities on dissolution in a manner that would bo decided by the Member Utilities at a
subsequent date.

Treasury Regulations definea “political subdivisiarf’as “any division ofany State orlocal government
unit which is a municipal corporation or which has been delegated the right to exercise part o fthe sovereign
power ofthe nnha.” Regulations Section 1.103-I(b). By ruling, the Service has hold that limited amounts of
a sovereign power are insufficient to confer governmental status; the Service has refused to view entities as
governmental that possess the limited eminent Amain powers frequently conferred cminvestor-ownedutilities
and certain quasi-public universities, particularly ifthere axe any private interests involved, as is the ease with
‘e JAA because ofthe cooperative Member Utilities. The private letter ruling m whichdie Service’s position
was most dearly articulated specifically held that the private involvement of members in tho action.Jofan
exempt electric cooperative precluded die coop from being treated as a governmental agency, despite the
possession of certain powers o feminent domain. Sec Private Letter Ruling 9149007, T tc Service has been
more inclined to conclude that eminent domain powers are substantial if title to the property passes on
commencementofthe action (asit docs under Alaska’s declaration oftakin(};]proceeding) than when it passes
only at the conclusion ofthe legpl proceeding. compare PLR 9725038 with Phiadelphia N atonalBank V.
United States, 666 F.2d 834 (3rdCii. 1981), certden, 457 U.S. 1105. Given that the Service more closel
scrutinizes entities in which private interests are involved, it is particularly importantthatthe JAA have full
eminent domain powers. see PLR 9725038.
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42.45J 10 to specifically gnmt to the JAA the eminent domji pwers granted to the State and
municipalities by AS 09.55.240 to 09.55.46Q to carry out the JAAS authorized purposes.

sms.gfjd4A g

Paragraph (f) of AS 42.45310 currently provides thatthe JAA is “subject to state and local
advalorem, Income, or excise taxes that [Ty be assessed or levied againstproperty, assets, income,
and r_eceiﬁts. . [and] the electric cooperative tax* only to die extent “any of the public utilities
%mm the agency is subject to the particular tax.* This provision was intended to maintainthe

(S (ilOwith respect to the tax treatment oftho JAA and its member utilities, given the different
tax trearment under Alaska low of the cooperative member utilities and the municipal member
utilities. Theimpactof thisprovisionand the tax status ofthe JAA under Alaska law, however, is
notclear. The JAA'stax status under Alaskalaw isAlso central in determining the federal tax status
ofthe JAA. Section 10 ofllouse Bill amendsAS 42.45310to exempt the JAA fromall forms

of state and local taxation.
Potential Liability ofMember Utilities for Claims ApainstJAA

Paragraph (c) of AS 42.45310 currently provides that the JAA will have “a separate and
distinctlegal existence fromthe public utilities”thatformthe JAA. Unlike other Alaskastatutesthat
provide for tho formation of corporations and other limited liability entities, however, neither AS
42.45300 or AS 42.45-310 includes languagethat specifically insulatesthe public utilities that form
tire JAA from liability for claims against the JAA. Given reported Alaska case law on shareholder
liability and the absence of specific protections in foe JAA statute, thereis somo risk that claims
against the JAA might also be asserted against the member utilities. To ensure that foe JAA is
treated for all purposes as a separate and distinct legal entity from its member utilities, Section 7 of
House Bill amends AS 42.45.310 to include Provisions similar to those contained in other
Alaska statutes to expressly protect foe member utilities fromany liabilities ofthe JAA.  Section
140fHouseBill  also oddsa nowsection AS 42.45.320 to foe JAA statute to limit foe individual
liability o f directors and officers ofthe JAA, consistent with other Alaska statutory provisions.

Exemption from RO Reputation

Because foe JAA is granted foe powers of a “public utility" under AS 42.05 (see AS
42.45.310(c), as amended by Section 7 oTHouse Bill ), itis not entirely dear that the JAAis
exempt from regulation by the RCA under AS 42.05. Because ofthe relationship oftha JAAtoits
member utilities and the feet that foe member utilities themselves are either regulated (Kodiak
Electric Association, Inc.) or exemptfrom re?ulation (CopperVolley Electric Association, Inc., and
Cities of Ketchikan, Petersburg and Wrangell), Section 7 of House Bill  confirms that foe JAA
Is not subjectto RCA regplation, under AS 42.05 and is not required to obtaina certifirnte of need
and convenience underAS 42.05.221. Sections 1,2,3 and4 ofHouseBill  mx\gconforming
amendments to existing statutory provisionsto confirm foe JAA's exemption.
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Under AS 42.45,300, ajoint action agency, such asthe JAA, is %rantedthe powers ofa public utility
underAS 42.05, which includea limited . jwer ofeminentdomain under AS 42.05.631but notthe foll powers
ofemdoaitdomainpossessed bythe state andby municipalities under AS 09.55.240through 09,55,460 (which
include the authority to file 8 declaration of taking under AS 09,55,420). Both AS 42.45.300 and AS
42.45.31OarcAs£efItas_totheAgency,semlncnt_doauunpowcrs_. AS 42.45.310(d) does authorizethemembers
formingthe JAAto define it«powers, andthereis some&gss‘lbll itythatthi* provisionwould allowthe members
to delegate their power: of eminent domainto the JAA, butitis unclear, under Alaska law and local law,
whether the city Member Utilities have the power to make such a delegation. As a result, the JAA ar%uably
possesses only the eminent domain powers of public utilities, hi a requestto the Service asking it to rule that
theJAAIs giovernmental,there is significant rISkthatItmI(i_h'[ refuse todo so became the facta presentedwould
be extremely dose to those analyzed in Private Letter Ruling 9149007,

I f however, it were possible to obtain, by statute foil eminent domain power, 0 rer by on express

rant of such ﬂower by the Legislature or by ddegatian of such powers to the JAA fix tthe city Member
ilities, thenthe JAA would have a much better dunce ofobtaining a favorable private letter ruling fromtho
Service. A changein AS 42.45.310 would present astronger case thana delrgatitmof cninent domain power
by tho city Member Utilities, because even if it can be concluded (i) that current A3 42,45.310 implicitly
authorizes the cities to delegate their powers of eminent domain to the JAA, and ﬁu) that such powers can
Bgrmlsa_bly be delegatedunder r,isteandload law. dies: powers, by statute, may only bo exercised withinthe
undaries ofthe cities themselves (AS 29.35.030), andthe Service could viewthose limitations as precluding
governmental status, given the location ofthe generating facilities and the expected scope ofoperations ofthe

JAA

Ifthe JAA b, by statute, given the came powers of eminent domain that axe possessed by
political subdivisions of the State of Alaska, the JAA has an excellent chance of receiving a private
letter ruling from the Internal Revenue Service that the JAA will be troatod as a governmental unit
for federal tax purposes and federal tax law should not interfere with the accomplishment ofany of

e business goals. Toenhancedie ability ofthe JAAto achieve the necessary federal tax treatment, Section
ofthe JAA Bill amends AS 42.45.310 to specifi callgy grantto the JAA foe eminent domain powers granted
to the State and municipalities by AS 09.55,240 to 09.55.460.

ProposedJAAEminent Domain Powers

As noted above, under AS 42.45.300, ajoint action agency, such as the JAA, is granted the
powers of a public utility under AS 42,05. These powers include the limited power of eminent
domain under AS 42.05.2%[, but notthe M powers ofeminent domain possessed by the state and
by municipalities under A 09.55.240 through 09.55.460. The difference in the eminent domain
powers %ranted to public utilities and those granted to the state and municipalities is procedural in
nature I.E., the state and municipalities can exercise their condemnation powers through the filing of
a declaration of taking under AS 09.55.420. To address concerns regarding the scope ofthe JAA
condemnation powers, in granting state and municipal eminent domain powers to the JAA Section
6 ofthe JAABIll limits the exercise o fthose powers to the acquisition of land and materials necessary
“carry out the authorized purposes ofthe joint action agency within the boundaries ofthe power
project purchased by the agency from the Alaska Energy Authority."
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State Tax Statuso fJAA

Paragraph (f) of AS 42.45.310 currently provides that the JAA is “subject to state and local ad
valorem, income, or excise taxes that may be attossed or levied against property .assets, income, and receipts
... [and] the electric cooperative tax" only to the extent “any of the public utilities forming the agency is
subject to tho Eartlcular tax.” This Bgows[o_n_was intended to maintainthe status quo with respect to the tax
treatment of the JAA and its Member Utilities, given the different tax treatment under Alaska law *£Ethc
cooperative Member Utilities and the municipal Member Utilities. Tho imped ofthis provision and the tax
status ofthe JAA under Alaska law, however, ISnot clear, The JAA’s tax status under Alaskalaw is also a
central factor in determining the federal tax status ctfthe JAA.

Section 9 ofthe JAABill amends AS 42.45.310 to exempt foe JAA fromall forms of state and local
texatit®, other than ['Eelectric cooperative tax. Itis the understandin% ofthe PMC thatthe Member Utilities
am currentIK/(lexempt from state and local taxation, other than the electric cooperative tax, in foe ease o fthe
cooperative Member Utilities. Under Section9 ofthe JAABIlI, only JAA revenues derivedfromthe retail sale
ofdcctric power would be subject to the electric cooperative tax contained in AS 10.25.540 to 10.25,570..
The exempt status of the JAA is consistent with the tax treatment of Alaska port authorities under AS

29.35.670.
Potential Liability o fMember Utilities for Claims AsainstJAA

~ Paragraph(c) of AS 42.45.310 cunrady provides thattheJA\ will have “a separate and distinct legal
existence from the public utilities” that form the JAA - Unlike other Alaska statutes that provide for the
formation of corporations and other limitedliability entities, however, neither AS 42.45.300 or AS 42.45.310
includes language that specifically insulates the public utilities that form the JAA from liability for claims
againstthe JAA. Given reported Alaska cose law on shareholder liability andthe absence ofspecific protections
inthe JAA statute, thereis some risk that claims a?al nst the JAA might also be asserted againstthe Member
Utilities. To ensure that the JAA is treated for al putgoses ss a separate and distinct legal entity from its
Member Utilities, Section 6 of tho JAA Bin amends AS 42.45.310 to include provisions similar to those
contained in other Alaska stalntcs to expressly protect the Manbcr Utilities from any liabilities ofthe JAA
The tpngvmga contained in Section 6 0&&6 Bill is similar to that contained in AS 29.35.605(c? and AS
29.35.690 relatir]?to port authorities. 90, €0}, A>42.40,690(a)(providing that the debts and liabilhke
ofthe Alaska Railroad Corporation are to be paid from ARC assets and are not obligations ofthe State).

Section 14 ofthe JAA Bill also adds a new section AS 42,45320 to the JAA rtstuta to limit the
individual liability of directors and officers of the JAA. The language of Section 14 is consistent with other
Alaska statutory provisions and, specifically, is based on AS 10.25.145 defining the bability of officers and
directors ofelectric andtelephone cooperatives.

Tax-Exempt Bondine Authority

_ Ifthe JAAIs classified as a “governmental entity” for federal tax purposes, the JAAwould have die
ahilityto issue tax-exemptbonds if the bonds satisfied each ofthe many requirement imposed by the Internal
Revenue Code of 1986 (the “Code”). Ttie enabling legislation docs not give the JAAany priority rights, over

other Alaska entities, to issue tax-exempt debt.

nAIAMSOMMCo
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_The Code generally permitsthe issuance oftwo disti nr?tta?pes oftax-exempt bond™* to finance power
generation, transmission, and distributionassets: (1) governmental bonds, whichmay finance facilttift* It ary
owned by govenmtgifail cntitio and may provide power or transmission services only to Rovenunarinl entiti'on
aid the general public, and (2) local furnishing bands, which may finance futilities that are owned either by
governmental or nan-govetnimexxtal entitiesand may providepower andtransmissionservicestoprivatc entities,
such as for-profit corporations and non-profit cooperatives.

Governmental boroh do not require an allocation of bond volume cap and are not limited by federal
tax law as to the amount that can be issued, either as a stato-by-tiato or on a national basis.

_ Local furnishing, bonds do, however, require anallocation ofvolume cap. 1fthe JAA wereto conclude
in tha future thatthe Code permits it to issue local formLahing bonds for certal ?&urpose* and desires to issue
tax-exempt bonds for those purposes, itwould be ableto doso onlyif itapplied IO, and received, an allocation
ofbend volume cap fromthe State's private activity band allocating committee. The JAAenabling legislation
doessot givethe JAAany preferential rightsto a volume cap allocation. The JAAwould be requiredto sund
in line with other Alaska issuers and be subject to the same standards as oiher issuers and projects for a volume

cap allocation.

Exption front RCA Regulation

Because the JAAis grantod the powers ofa “public utility” under AS 42.05, it is not entirely dear
whether the JAA is fully or only partially exempt from regulation by the RCA under AS 42.05. Under the
Alaska Public Utilities Regulatory AL AS 42.05, the RCA Is granted broad powersto regulate public utilities
engaging or proposing to engage In uutility business in the State of Alaska.  This regulatory authority ISnot
unlimited, however, andthe AEA anJ certain utilities are, or may elect to bcoome, exempt from regulation by

the RCA.

Pursuanttothe Regulatory Act’s cxnnptimprovisions, four ofthefive Membei* Utilities arecurrently
exempt frommost types ofregulaticai by the RCA. AS 42.05.711(b) & (g). The Regulatory Act also exempts
the Long-Term Power Sales Agreement between the State and the Member Utilities (“PSA’? and any
amendments theretofromreviewand aplproval by tireRCA. ThisPSAexemption, asprovidedfor inlastyear’s
enabling legislation, stayi in place until suchtiroe as all indebtedness merged by the JAA in connection with
the acquisition of the Four Dam Pool projects is retired. AS 42.05.431(c).

To create consistency within the Regulatory Act with respect to the regulation oftho JAA, Sections
1, 2, 3and 4 ofthe JAA Bill make conforming amendments to existing statutory provisions and add a new
subsection (0) to AS 42.05.711 to provide that the JAAs exempt fromill RCA regulationwith respecttoiita
ownership and operation of and the power sales from foe existing Four Dam Pool proHe(_:ts._ This general
regulatoryexemption is, however, likethe PSA exemption fromRCA reviewandapproval, limitedin duration
andstays inplace only until suchtime aa the indebteaness incurred by the JAAto the State in connection with
the acquisition ofthe projects is retired. Upon final payment ofthe/AA indebtedness, foe JAAwill bo required
to obttiu a certificate of public convenience and necessity and amendments to the PSA will be subjecttoRCA

review and approval
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SUMMARY OF TAX ANALYSIS
RELATED TO STATUS OF
FOURDAM POOLPOWER AGENCY

Introduction

The five power purchasers (the “Purchasers” orthe “Members”) underthe Long TermPnwer
Sales Agreement betweenthe Purchasers and the Alaska Power Authority (the “PPA”) have created
ajointaction agency (the “Agency™), pursuantto AS42.45.310 (the “Authorizing Legislation™), that
will purchase and operate the Four Dam Pool projects, subjectto theterms ofthe PPA, The following
summarizes our analysis asto why changesin the Airthorizing Legislationare necessary ifthe Agency
Is to have a reasonable chance ofreceiving a private letter ruling from the Internal Revenue Service
thatitis agovernmental agency for federal income tax purposes. For purposes ofthis memorandum,
KodiakElectric Association, Inc. (“Kodiak™) ~  Copper Valley Electric Association, Inc. (“Copper
Valley”) will be referred to as the “Coops,” and the Cities ofKetehikan, Petersburg and Wrangell will

be referred to as the “Cities.”
Business Objectives

A review ofthe business objectives ofthe Members is important to understanding why the
Agency’s attainment o f governmental status is important. The business objectives of the Members

are as follows:

1. Avoidance ofan Agency level tax on income of the Agency derived from operation
ofthe Four DamPool projects.

2. Avoidance ofanAgency levd tax on income of the Agency derived from sale ofany
ofthe Four Dam Pool facilities.

3. Avoidance ofany pass-through ofincome ofthe Agency to the Coops.

4. Avoidance ofany continuing oversight and control ofthe Agency by the State of
Alaska.

5. Avoidance ofany restrictions on the terms andprice ofasale o fany ofthe Four Dam
Pool facilities to the Purchasers.

6.  Avoidance ofany restrictions on the ability of the Agency to distribute its assets to
the Purchasers on dissolution in a manner thatwould be decided by the Purchasers at a subsequent

date.

17M08/1/MES/052394-1000
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Avoidance ofan Agency level tax onincome is important, because the Agency will regularly
generate income. The amount o fincome generated in any year will be equal to (a) the aim of (i) the
gross deposits into the insurance and R&R reserve funds made during the year, (n) the amount of
currentrevenues used to pay or fund payment of principal of outstanding debt, and (iii) the interest
earnings on funds on hand, less (b) the sum of (i) current year’s depredation and 00 losses not
covered by insurance. No taxable income would be produced by revenues used to pay current O&M

and interest expense.

Summary Conclusions

I fthe Agency is, by statute, given the same powers o f eminent domain that are possessed by
Isubdivisions ofthe State o f Alaska, the Agency has an excellent chance ofreceiving a private
letter ruling fromthe Internal Revenue Service that the Agencywill be treated as a governmental unit
for federal tax purposes and federal tax law should not interfere with the accomplishmentofany of

the business goals.

Governmental Agency Status

Treasury Regulations define a "political subdivision” as "any division ofany State or local
government unit which is a mimidpal corporation or which has been delegated the right to exercise
partofthe sovereign power ofthe units.” Regulations Section 1.103-10)). By ruling, the Service has
held that limited amounts o f a sovereign power are insufficient to confer governmental status; the
Service has refused to view entities as governmental that possess the limited eminent domain powers
frequently conferred on investor-owned utilities and certain quasi-public universities, particularly if
thereare any private interests involved, as is the case with the Agency because ofthe Coop members.
The private letter ruling inwhich the Service’s position was most clearly articulated specifically held
that the private involvement o f members in the actions o fan exempt electric cooperative precluded
the coop from being treated as a governmental agency, despite the possession of certain powers of
eminent domain. See PrivateLetterRuling 9149007. The Seivice hasbeenmore inclinedto conclude
that eminent domain powers are substantial if title to the property passes on commencement o fthe
action (as it does under Alaska’s declaration oftaking proceeding) than when it passes only at the
conclusion of the legal proceeding. Compare PLR 9725038 with Philadelphia National Bank v.
United States. 666 F.2d 834 (3rd Cir. 1981), certden. 457 U.S. 1105. Given that the Servicemore
closely scrutinizes entities in which private interests are involved, it is particularly important that the
Agency have full eminent domain powers. See PIR 9725038.

Under AS 42.45.300, ajoint action agency, such as the Agency, is granted the powers ofa
public utility under AS 42.05, which include a limited power o feminent domain under AS 42.05.631

123/l/1/ME&V52394-1000
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and not the full powers of eminent domain possessed by the state and by municipalities under AS
09.55.240 through 09.55.460 (which include the authority to file a declaration of taking under AS
09.55.420). The Authorizing Legislation itself is silent es to the Agency’s eminent domain powers.
AS 42.45.310(d) does authorize the members forming the Agency to define its powers, and there is
some possibility that this provision would allow the members to delegate their powers of eminent
domain to the Agency, but itis uncleﬁg, under Alaska law and local law, whether the Cities have the
power to make such a delegation. AS a result, the Agency arguably possesses only the eminent
domain powers of public utilities. Li a request to the Service asking it rule that the Agency is
governmental, there s significant risk that h might refuse to do so because the facts presented would

be extremely dose to those analyzed in Private Letter Ruling 9149007.

1B however, it were possible to obtain, by statute, full enirentdomain power, either by a
changeinthe Authorizing Legislation or by delegation ofsuch powersto the Agency fromthe Cities,
then the Agency would have a much better chance of obtaining a favorable private letter ruling from
the Service. A changein the Authorizing Legislationwould presentastronger case than a delegation
of eminent domain power by the Cities, because even if we could conclude 0) that the current
Authorizing Legislation implicitly authorizes the Cities to delegate their powers ofeminent domain
to the Agency, and (ii) that suchpowers can permissibly be delegated under state and local law, these
powers, by statute, may only be exercised within the boundaries of the Cities themselves (AS
29.35.030), and the Service could view these limitations as precluding governmental status, given the
location ofthe generating facilities and the expected scope of operations ofthe Agency.
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CITY OF CRAIG
RESOLUTION NO. 01-04

THAT THE REGULATORY COMMISSION OF ALASKA ENSURES THAT THE SALE
OF THE FOUR Dam POOL INITIAL PROJECT IS SUCCESSFUL AND ENSURES

THAT THE POWER COST EQUALIZATION PROGRAM IS FULLY FUNDED AS
INTENDED .
| .

WHEREAS* the City of Crtig, Alaska* Ibconcerned about the cost o felectric power
faced by its citizens;

cost §o generate electric po rfor the citizens ofthe ig i
WHEREASthFee 0) ﬁvg times greaterﬁ% the cpet in urban commun(ﬁifeys %ffﬂgé és,

WHEREAS* the State of Alaska bat provided financial assistance to rural Alaskan
communities such os the City o f Craig to cope with tho substantially higher
cost o felectric power, to encourage Alaska’s economic growth and to bring
a standard of living Yo ell Alaskans beginning with the enactment

In ax the Power Production Cost Assistance Program,

WHEREAS, the citizens ofthe City of Craig benefit from the financial assistance from
the State ofAIaskia provided to offset the higher cost o f electric power;

WHEREAS, the financial assistance from the State o fAlaska is presently provided
through a Power Cost Equalization (PCE) Program;

WHEREAS, the PCE Program does not have a permanent source o f funds;

WHEREAS, tho Alaska LegisJature has enacted House Bill 446 and Governor Knowles
has signed House Bill 446 which authorizes the Alaska Energy Authority to
sell the Four Dam Pool Initial Project and which authorizes the
e$tabUshment of a Trust Fund that will provide a permanent source o f
fUnds for the PCE Program;

WHEREAS, the Alaska Legislature has enacted House Bill 447 and Governor Knowles
has signed House Bill 447 which appropriates die firods from the sale ofthe
Four Dam Pool Initial Project to rite Trust Fund,

WHEREAS, the municipalities o f Ketchikan, Wrangell and Petersburg and the
cooperatives o f Kodiak Electric Association, Inc., and Copper Valley
Electric Association, Inc,, have informed the Regulatory Cornmiesioa o f
Alaska (RCA) that the sale ofthe Four Dam Poor Initial Project and tho
permanent funding for the PCE Program may be injeopardy i f the RCA
does not take immediate action on behalfo f Kodiak Electric Association,

Inc.; and



WHEREAS, the RCA has opened docket number U-01 *6 to consider what actions it
should take on behalfof Kodiak Electric- Association, Inc., with respect to
the sale o f the Four Dam Pool Initial Project;

NOW, THEREFORE, THE COUNCIL FOR THE CITY OF CRAIG FINDS;

1. That i f the PCE Program does uoc have a permanent eourco o f funds, financial
assistance from the State o f Alaska is not assured;

2. Thatif the Trust Fund is provided with adequate principal, the PCE Program will
have a permanent source of funds which will better ensure that the dtizcns o fthe
City of Craig continue Loreceive assistance to offset the higher cost o f electric

powers jmd

3. Thatthe Trust Fund requires the proceeds from the sale ofthe Four Dam Pool
Initial Project to ensure that the Trust Fund has adequate principal to provide the
PCB Programwith a permanent source of ftade;

NOW, THEREFORE, THE COUNCIL FOR THE CITY OF CRAIG HEREBY
RESOLVES;

L That, the Regulatory Commission of Alaska should take pHaction necessary in its
docket number U-01-6 to ensure that the sale of the Four Dam Pool Initial Project

is successful and to onsura that the PCE Programis fully funded as Governor
Knowlea and the Alaska Legislature have intended,

APPROVED

ATTEST....coiic -
ACTING MAYOR, GREG HEAD VICKI HAMILTON, CITY CLERK

Resolution 01*04 «Page 2



