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DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 ~Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329
MEMORANDUM October 4, 2001
SUBJECT: Constitutional appropriation and spending limit; sectional
summary for HCS CSSJR 23( )(Work Order No. 22-LS0734\P;
9/14/01)
TO: Senator Dave Donley
FROM: Pamela Finleyy/V "7

Revisor of Statutes

Sec. 1. (a) Rewrites the existing constitutional spending limit formula. With the
exception of certain types of appropriations and reappropriations, provides that
appropriations made for a fiscal year shall not exceed by more than four percent the
amount appropriated for the fiscal year two years preceding the fiscal year for which the

appropriations are made.

(b) Permits an appropriation that exceeds the limit to be made by affirmative vote
of two-thirds of the members of each house, and establishes a limit on the amount of

these types of appropriations.

(c) If appropriations for a fiscal year exceed the limits under (a) or (b), the
governor is directed to reduce expenditures by the executive branch for its operation and
administration to the extent necessary to avoid spending that exceeds the limits.

Sec. 2. The lieutenant governor is directed to place this proposition on the ballot again at
the general election in 2006 and every six years thereafter unless it is rejected.

Sec. 3. The proposed amendments will be voted on during the 2002 general election.

PF:glc
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Alaska State Senate
Senate Finance Com m ittee

Mail Stop 3100

Sponsor Statement State Capitol
for Juneau, Alaska 99801-1182
Committee Substitute for Senate Joint Resolution 23 (FIN)am
Including Explanation of Proposed “P” Version House Committee Substitute
“Proposing amendments to the Constitution of the State
of Alaska relating to an appropriation limit and a spending limit”

Official Business

The Se ‘ate Finance Committee believes adoption of an effective, reasonable constitutional
spending limit to be an essential first step to developing any new long-range fiscal plan for the

state.

Senate Joint Resolution 23 would amend Article IX, sec 16 of Alaska’s Constitution by lowering
the existing appropriation limit to better reflect Alaska’s current revenue picture. Passage of SJR
23 would ensure a limit on the growth of state government and force the state to further

reasonably reduce non-essential state spending.

The existing constitutional appropriation limit, adopted by voters in 1981, has not worked as
anticipated and has never been effective in restraining state spending. A main reason for its
failure is that the starting amount of $2.5 billion was too high and its escalator factor based on
population and inflation was too liberal. In fact, given the increases in inflation and population
over the last 19 years, the general fund spending limit imposed by Article I1X, Section 16 will be
over $6 billion. That is about $3 billion more than general fund spending in the Fiscal Year
2000. SJR 23 would more accurately reflect today’s spending by amending the existing

appropriation limit.

SJR 23, as it passed the Senate, would allow the legislature to exceed the limit by no more than
1/2 of the annual increase in both population levels and the consumer price index. SJR 23 also
contains a mechanism allowing the legislature to increase the base limitto 75% of the increase in

population and inflation with a 2/3 vote ofeach house.

Working with Legislative Finance and Legal during the 2001 interim, we have developed a
proposed committee substitute (P version).

The appropriation limit that the “P” version of SJR 23 proposes would be based on a non-
cumulative amount appropriated from 2 years prior and would allow for up to a 2% increase per
year (4% total) requiring a simple majority vote. An additional 2% may be appropriated
bringing the total to 6%. This additional 2% would require a two-thirds vote of both houses.

If, for example 6% was appropriated for FY 04, the FY06 limit would be based on the original
4% increase that passed with a simple majority, not the full 6%.



Sponsor Statement
CS SJR 23 (FIN)am “P” Version
October 8, 2001

Ifthe amount appropriated exceeds the limit, the governor shall reduce expenditures by the
executive branch for its operation and administration in order to bring expenditures back in line

with the constitutional limit.

SJR 23 also removes the requirement that one-third of the budget be appropriated for capital
expenditures. Over the years, several attorney general opinions have been written on the meaning
ofthe constitutional limit; those opinions counter the plain English meaning ofthe language and
have allowed the legislature and the administration to avoid this requirement. SJR 23 removes

this arbitrary and superfluous requirement.

SJR 23 simplifies and clarifies exactly what spending counts towards the appropriation limit,
something that is not clear in the existing constitutional language.

Without a meaningful constitutional amendment in place that limits the amount of state general
fund expenditures, there is absolutely no guarantee that the state will restrain, let alone reduce,
spending. SJR 23 would limit state spending and is a key component of any new long-range plan

to ensure Alaska's long-term fiscal health.

DDIjja



Existing Constitutional Appropriation Limit
vs. the “P” Version of SJR 23 Appropriation Limit
(Includes explanation of charts)
Prepared by Senator Donley’s Office

« A constitutional spending limit is a key component ofany long-term fiscal plan
« Lowers existing appropriation limit to reflect the current budget situation

« The current appropriation limit, based on population growth and inflation rates, is addressed
in Article 9, Section 16 of the Alaska Constitution which took affect December 24, 1982.

The limit for FY02 is $6.4 billion.

« The graph shows the existing spending limit based on numbers provided by OMB and
includes actual GF appropriations for FY96 to FY02. Itis obvious that the existing
constitutional limit is obsolete since it allows for an FY02 appropriation of S6.4 billion and

the actual GF appropriated is only $2.4 billion.

« Simplifies and clarifies exactly what spending counts toward the appropriation limit and
more importantly, what does not.

« The following items are excluded from the limit:
1. appropriations by the governor to meet a state disaster
revenue bond proceeds
principle & interest payments of general obligation bonds
reappropriations
interagency receipts (appropriations to one agency which are then paid to another
agency for services)
federal funds
7. appropriations having to do with the Alaska railroad
8. appropriations having to do with the permanent fund, including permanent fund

dividends.

.()'I-bool\)
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« Thecurrent limit excludes PFDs, revenue bond proceeds, general obligation bond
principal/interest payments and “money received from a non-State source in trust for a

specific purpose..  This is ambiguous.

» The appropriation limit that SJR 23 proposes would be based on a non-cumulative amount
appropriated from 2 years prior and would allow for up to a 2% increase per year (4% total)
requiring a simple majority vote. The chart assumes SJR 23 would be in effective for the

FYO04 budget process and would be based on the appropriated amount for FY02.

« An additional 2% may be appropriated bring the total to 6%. This additional 2% would
require a two-thirds vote of both houses.

10/4/2001 Page 1
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If, for example 6% was appropriated for FY 04, the FY06 limitwould be based on the
original 4% increase that passed with a simple majority, not the full 6%.

Ifthe amount appropriated exceeds the limit, the governor shall reduce expenditures by the
executive branch for its operation and administration in order to bring expenditures back in

line with the constitutional limit.

Removes the requirement that 1/3 ofthe appropriations be used for capital projects. This is
an arbitrary number and Attorney General Opinions have negated the original intent of the
language, thus allowing the legislature and administration to currently avoid this requirement

Alaska voters are given the opportunity after four years (2006) to reaffirm their wish to
maintain this appropriation limit and again every six years after that. In the event they
choose notto approve it, Article IX Section 16 is repealed and removed from the

constitution.

SJR 23 ensures a limit on state government growth and will encourage the state to reasonably
reduce non-essential state spending.

Page 2

10/5/2001



The Current Spending Limitvs Recent Appropriations

Fiscal Year



Projected Appropriation Limits under SJR 23

3.600.0
3.500.0
3.400.0
3.300.0
3.200.0
3.100.0
3,000.0
2.900.0

2.800.0
FYO00 FYO1 FYO02 FYO03y FYO04 FYO05

muthorized 3,046.6 3,250.9 3,173.6 3,237.1
3,366.6 3.432.6

3,431.3 3.498.6

SJR23 LimitSec (a) 3,300.5
SJR23 LimitSec (b) 3,364.0

*FY03 Authorized budget estimated at 2% increase over FYO2.

Sec §a3 allows for up toa 4% increase over the amount appropriated 2 years prior.
Sec (b) states an additional 2% may be appropriated with a two-thiros vote of both houses.

Not Included In SJR23 Limit: Permanent Fund dividends, G.0. & revenue bond proceeds, reappropriations, duplicated funds, and
funds from nori-State sources.

All numbers taken from LFD Fiscal Summaries In Summary rf Appropriations



Comments on SJR 23 and Alaska Public Spending

Scott Goldsmith
Institute of Social and Economic Research

786-7720
10/18/01

How do the inflation and population assumptions impact spending under SJR 23

SJR 23 would establish a cap on state spending that grows at half the rate of inflation and population growth.

The result is a gradual decline in real per capita spending.
If passed into law the cap comes up for review periodically.

part 1.

The rate of decline in real per capita spending is totally dependent upon the
rate of inflation and population growth. If inflation is modest and population growth is slow, the erosion of
spending will be small in a single year, although overtime itwill become large.

For example in case 1 below if population growth is at 1% and inflation is at 3%, levels consistent with recent
experience, the budget can grow 2% and the real per capita spending cap falls 2% annually. After 10
years the real per capita budget has fallen to 02.2% of the base -- a decline of 17.8%.

CASE1. population 1.0%
price level 3.0%
combined 4.03%
half 2.02% (allowable budget growth)
REAL PER CAPITA (20029)
expend/  %decline
year expend pop ex/pop expend  base yrex  from
base
2002  $3,100,000 625,000 $4,960 $4,960
2003  $3,162,465 631,250 $5,010 $4,864 98.1% 1.9%
2004  $3,226,189 637,563 $5,060 $4,770 96.2%  3.8%
2005 $3,291,196 643,938 $5,111 $4,677 943%  57%
2006 $3,357,514 650,378 $5,162 $4,587 925%  7.5%
2007 $3,425,168 656,881 $5,214 $4,498 90.7%  9.3%
2008  $3,494,185 663,450 $5,267 $4,411 88.9% 11.1%
2009 $3,564,593 670,085 $5,320 $4,325 87.2% 12.8%
2010 $3,636,419 676,785 $5,373 $4,242 85.5%  14.5%
2011  $3,709,693 683,553 $5,427 $4,159 83.9% 16.1%
2012 $3,784,444 690,389 $5,482 $4,079 822% 17.8%

Inflation and population growth are outside the cor'rol of the state
and they could be very different from the CASE 1 assumptions. Ingeneral, better economic
times result in faster population growth, higher inflation, and perhaps the need for new or

additional public spending.

For example in the decade of the 1970s the experience was as follows:
population growth 3.1% annually
inflation 7.6% annually

If that experience were to repeat in the next decade, under SJR 23 the budget could grow
about 5.5% annually, but eal per capita spending would fall 5.5% annually. After 10 years the
real per capita budgetl uld have fallen to 59% of the base -- a decline of 41%.

population 3.1%
price level 7.6%
combined 10.94%
half 5.47%



real per capita spending

base year $4,960
10 years later $2,913
expend relative to base 59%
% loss 41%

part2  What is the link between population and state government programs?

Some but not all programs are directly or indirectly tied to particular population groups.
Consequently whether an increase in population directly results in an increase in
required state expenditures depends upon the mix of population additions. One can

think of numerous scenarios.
For example if population growth during this decade is slow,

we can expect a relative increase in the young adults (17-29) and
older adults (474)

Furthermore some programs are tied not to population, but to economic conditions

or other variables.
For example if growth in employment opportunities is limited then

the demand for job training and other services cculd increase
in spite of no growth in the population.

part 3 What has been recent public expenditure experience of Alaska.

Consider combined state and local government outlays from own sources
(Everything except federal grants and Permanent Fund Dividend)

Real Per Capita Expenditures have been falling since the mid 80's (Graph 1)

Consider combined state and local government outlays including federal grants.

Real Per Capita Expenditures compared to the US average have been
falling since the early 80's and are now at the comparative level of the

mid 60's (Graph 2)

Source: US Department of Commerce

part4  What is the link between state income and public spending?

For the US there is a positive relationship between income and public spending.
That is, when personal income in a state increases-independent of population and
the price level-public spending increases by about the same percentage.

This suggests that as a state gets richer, its citizens choose to allocate a portion

of the new wealth to public spending (Graph 3.).
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number : 1

A01L LEGISLATIVE SESSION Bill Version: SJR 23
(S) Publish Date: 5/3/01

Revision Date/Time (Note if correction) Dept. Affected; 006

Title: Constitutional Amendment relating to an BRU: Elective Operations

appropriation limit and a spending limit Component: Elections

Sponsor: Senator Donley

Requester: Senate Finance Committee Component Number: 21

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2002  FY 2003  FY 2004  FY 2005  FY 2006  FY 2007

Personal Services

Travel

Contractual 15

Supplies

Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 15 0.0 0.0

CAPITAL EXPENDITURES

CHANGE INREVENUES ( ) |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 15
1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)
TOTAL 0.0 15 0.0 0.0 0.0 0.0

0.0 0.0

Estimate of any current year (FY2001) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2002 budget proposal:

POSITIONS

Full-time

Part-time

Temporary

ANALYSIS:  (Attacha separate Joage if necessaryg

This figure IncIudes Ihe cost of providing information about this issue in the Official Election Pamphlet, as required by AS 15.58. If
this measure requires the printing an 8-1/2 by 18 inch ballot, the cost will increase by 522.0.

Phone 465-3935

Prepared by:  Gail Fenumiai
Date/Time 04/10/01 4:25PM

Division Division of Elections
Approved by:  Lieutenant Governor Fran Ulmer Date 04/10/2001
Agency Office of the Lieutenant Governor

For distribution Information, call the Governor's Legislative Office

(Rov 2/7/2001 QMS)
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State Of Alaska
Legislative Affairs Agency
Kenai LIO

145 Main St Lp,Ste217
Kenai, AK 99611
907-283-2030

Date: " S)f~ 0
Please acceptthe enclosed original(s) of written testimony for
the House it/rt.ru teleconference hearing that was
scheduled on a a.

A copy of this testimony was transm itted to your com m ittee via
fax on @r06-¢)'3.  Hsz £f2

Thank You,

C:\WINDOWS\Desktop\Forms\written test cmte.doc



Alaska State Legislature

Please enter into the record my testimony to the House Judiciary
committee name
Committee on SJR 23 dated, February 6,2002
bill # /subject

| support the idea of a constitutional limit on State spending. However | do not believe the proposed
$3.1 billion limit is realistic given the state population and ability to pay for a government of this size.
Current proposed spending cost every man, woman, and child in this state over $12,000. For a
family of 4 that’s over $48,000! We need to think about this number for a minute and ask ourselves,
“am | getting my money’s worth from the government services provided”? Most Alaskan voters will

say NO!

Some officials have suggested taxes as a means to support a government of this size. This might be
a temporary solution to the budget problem, but will not even come close in the near future. There
are simply not enough employed citizens in the entire state to shoulder revenues lost as oil

production declines.

At current budget levels each working person in Alaska would need to pay over $26,000 to fund State
government once oil revenues are gone. | know there are Federal dollars coming into the State as
“revenue”, but where does this money come from. A lot will come from the same few taxpayers! In
the future, how many working people will be able to afford living here with that much tax burden?

Please seriously consider eliminating all spending bills not mandated by the Alaska State
Constitution, and fully funding those that are. Once we get to this point, we will all know what the
budget cap should be. Until then, let's make the necessary cuts needed while we still have income

available to fund future essential government services.

Please vote NO on SJR 23 in its current form.

Thank you.

Signed: Mike McBride
Testifier
Self

Representing (optional)

PO Box 6 Kenai, Alaska 99611-0006
Address

(907) 776:54.44
Phone number




SENATOR DAVE DONLEY'S
HOUSE JUDICIARY COMMITTEE
SJR 23 & SJR 24 PRESENTATION

OCTOBER 19, 2001

(SLIDE 1)

Senator Dave Donley

Co-Chair Senate Finance Committee

SJR 23 SJR 24
Reforming the Restoring the
Constitutional Original Intent of
Spending Limit the 1990 CBR

Amendment

MOST ALASKANS AGREE THAT DEVELOPMENT OF A LONG-RANGE FISCAL PLAN
IS ONE OF THE GREATEST CHALLENGES FACING OUR STATE.

(SLIDE 2)



CBRF: The View from Here

A VERY SURPRISING FACT TO MOST ALASKANS IS THAT OVER THE PAST FIVE
YEARS, THE CONSTITUTIONAL BUDGET RESERVE, INCLUDING THE PCE
ENDOWMENT, ACTUALLY INCREASED TO OVER $3 BILLION IN JUNE.

(SLIDE 3)



Why We Had More in the CBRF in FY 2000
than We Forecast in 1995

53.500.0
53.000.0
52.500.0
é 52,000.0
1 51,500.0
51.000.0 5253.1 Aclual Budget
Culs
$500.0 5458.8 Elimination of
$00 Projected Budget
[JHigher Oil Revenue gLower General Fund Spending
[Greater Earnings on CBRF [OMore Settlements Into CBRF

(SLIDE 4)
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4
THE SENATE MAJORITY BELIEVES THAT BEFORE CONSIDERING MAJOR NEW

TAXES ON ALASKANS, GOVERNMENT SHOULD FIRST BE ASWELL RUN AS

POSSIBLE.

THE BASIS OF GOVERNMENT IN 'MERICA IS OUR CONSTITUTIONS. WHEN WE
START TO CREATE A NEW FINANCIAL PLAN WE NEED TO LOOK AND MAKE
SURE THAT OUR STATE CONSTITUTION IS FUNCTIONING PROPERLY.

IT'S CLEAR THAT THERE ARE TWO PARTS OF OUR STATE CONSTITUTION THAT
DEAL WITH FISCAL POLICY THAT ARENOT FUNCTIONING PROPERLY. THEY
ARE THE EXISTING CONSTITUTIONAL APPROPRIATION LIMIT AND THE

EXISTING CONSTITUTIONAL BUDGET RESERVE PROVISION.

(SLIDE 5)



SJR 23
Reforming the Constitutional
Spending Limit

« The current constitutional appropriation

limitis notworking
« The language is misleading
« The language is unclear

« The limithas grown too large

ONE THING WAS CLEAR FROM THE OVERWHELMING REJECTION IN SEPTEMBER

1999 OF THE LAST FISCAL PLAN PROPOSAL... .
ALASKANS DO NOT WANT TO GIVE GOVERNMENT A BLANK CHECK.

TO BE ACCEPTABLE TO THE MAJORITY OF ALASKANS, ANY NEW PLAN MUST
START WITH REASONABLE LIMITS ON GOVERNMENT SPENDING.
THE FIRST STEP TO THE SENATE FINANCE COMMITTEE’S FISCAL PLAN IS

EXACTLY THAT....
TO LIMIT THE EXPANSION OF GOVERNMENT SPENDING THROUGH THE

ADOPTION OF SENATE JOINT RESOLUTION 23 REVISING THE EXISTING
CONSTITUTIONAL APPROPRIATION LIMIT.

TALK ABOUT SLIDE 5 (SLIDE 6)



The Current Spending Limit vs Recent Appropriations

THE EXISTING CONSTITUTIONAL APPROPRIATION LIMIT WAS ADOPTED BY THE
VOTERS IN 1982. THIS PROVISION CURRENTLY LIMITS GOVERNMENT SPENDING
TO ABOUT $6 BILLION; HOWEVER, WE ONLY CURRENTLY SPEND ABOUT $3
BILLION. THE ENORMOUS SIZE OF THE CURRENT APPROPRIATION LIMIT
OCCURRED BECAUSE THE CONSTITUTIONAL PROVISION HAS A BUILT-IN
ESCALATOR CLAUSE FOR INFLATION AND POPULATION. TO CORRECT THIS,
THE PROPOSED COMMITTEE SUBSTITUTE PROPOSES TO BASE ANY ALLOWABLE
INCREASES ON PREVIOUS YEAR’S BUDGETS AND TO LIMIT THOSE INCREASES
TO ONLY 2 PERCENT. SJR 23 ALSO CLARIFIES WHAT IS AND ISNOT INCLUDED IN

THE APPROPRIATION LIMIT.



(SLIDE 7)

Projected Agorgoriataon Limits under SJR 23

3.500.0
3.400.0
3.300.0
3.200.0
3.100.0 -
3,000.0 .
2.900.0 -

FY00 FYO1 FYO02 FY03* FY04 FY05 FYO06

B - Authorized 3,040.0 3,250.9 3,173.0 3,237.1
3,300.5 3,306.0 3,432.0

3,304.0 3,431.3 3,490.6

SJR23 LimItSec (a;
SJR23 LintliSee (b)

*FY03 Auttofized budget cUimatod at 2% Increase over FY02.

aSowi forup toa 4% increase over me amount appropriated 2 yean prior.

Sec (a)
Sec }b} states an additional 2% may be appropriated w*h a two-thirds Vote of both houses.

Not Included In SIR23 Limit: Permanent Fund dividends, G.O. &revenue bond proceeds, reappropiiat'on;. duplcated fundi, and
fundi fromnen-SUte sources.

Annfeanidenfaml/ORsd U maricaindrmay AN

IN REVISING THE EXISTING CONSTITUTIONAL APPROPRIATION LIMIT, WE ARE
LEARNING FROM THE MISTAKES OF THE PAST. WE RECOGNIZE. HOWEVER,
TFIAT CIRCUMSTANCES CHANGE. THAT'S WHY THE PROPOSED COMMITTEE
SUBSTITUTE FOR SJR 23 CONTAINS A SPECIAL PROVISION TO HAVE VOTERS
REVIEW IT AGAIN IN 4 YEARS AND THEN EVERY 6 YEARS THEREAFTER. IF IT IS
NOT FUNCTIONING CORRECTLY, IF PEOPLE WANT TO SPEND MORE THAN THE
LIMIT ALLOWS, OR IF WE SOLVE THE FISCAL CRISIS, ALASKANS CAN VOTE IT

OUT OF THE CONSTITUTION.

(SLIDE 8)



SJR 24
Restoring the O riginal Intent of

the 1990 GBR A mendment

« The CBR is functioning well as a fiscal shock
absorber, butis notworking as intended to

control spending
« Small groups of legislators can force increased
spending by withholding CBR votes

« Lastyearthis budget blackmail increased
spending by about $150 million

« What will this cost grow to in future years?

THE CONSTITUTIONAL BUDGET RESERVE LANGUAGE OF THE CONSTITUTION IS
WORKING WELL AS A FISCAL SHOCK ABSORBER, BUT IT ISNOT WORKING AS

INTENDED TO CONTROL SPENDING.

THE CONSTITUTIONAL BUDGET RESERVE (CBR) WAS ESTABLISHED IN 1990, AND
HAS BEEN USED TO HELP FILL THE GAP BETWEEN STATE REVENUES AND
EXPENDITURES. WHEN THE CBR WAS CREATED, THE ORIGINAL INTENT WAS
THAT FUNDS COULD BE WITHDRAWN WITH A SIMPLE MAJORITY VOTE TO HELP
COVER ABUDGET DEFICIT AS LONG AS CURRENT SPENDING DID NOT EXCEED
THE PREVIOUS YEAR'S SPENDING, BUT A THREE-QUARTERS VOTE OF THE
LEGISLATURE WOULD BE NECESSARY TO WITHDRAW ANY FUNDS IN EXCESS

OF THE PREVIOUS YEAR’S SPENDING.



IN 1994, THE ALASKA SUPREME COURT MISINTERPRETED THIS PROVISION TO
REQUIRE A 34VOTE TO WITHDRAW ANY FUNDS FROM THE CBR. THIS CREATES
A SITUATION IN WHICH A SMALL GROUP OF LEGISLATORS CAN “BLACKMAIL”
THE MAJORITY AND HOLD THE BUDGET. THESE LEGISLATORS CAN TRADE
THEIR VOTES, WHICH ARE CRUCIAL TO WITHDRAW CBR FUNDS AND BALANCE

THE STATE’S BUDGET, INEXCHANGE FOR ADDITIONAL SPENDING.

WE ESTIMATE THE COST THIS YEAR TO ACCESS THE CBR WITH A 4
MAJORITY VOTE TO BALANCE THE BUDGET WAS NEARLY $150 MILLION.

SENATE JOINT RESOLUTION 24 CORRECTS THIS BIZARRE IMBALANCE OF
SPENDING POWER BY PROPOSING A CONSTITUTIONAL AMENDMENT THAT
MAKES IT CLEAR A 34VOTE ISNOT NECESSARY WHEN SPENDING DOES NOT

EXCEED THE PREVIOUS YEAR’S.

IF THIS RESOLUTION PASSES, THE AMENDMENT WILL BE PLACED ON THE NEXT

STATE GENERAL ELECTION BALLOT IN FALL 2002 FOR APPROVAL BY THE

PEOPLE OF ALASKA.

(SLIDE 9)
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SJR 23 Reforming the

Constitutional Spending Lim it

SJR 24

Restoring the O riginal Intent

of the 1990 CBR A mendm ent

ONCE AGAIN, WE DO NOT CONTEND THAT THESE TWO CONSTITUTIONAL
AMENDMENTS ALONE CONSTITUTE A COMPLETE PLAN, BUT THESE PROPOSALS
ARE IN PLACE TO PASS NEXT YEAR AND THEY ARE AN EXCELLENT AND
NECESSARY FIRST STEP FOR ANY COMPREHENSIVE NEW PLAN TO BE

ACCEPTABLE TO THE MAJORITY OF ALASKANS.



°CTO fn 0
Senator Dave Donley ol

ALASKA STATE LEGISLATURE

DATE: September 28, 2001

TO: Representative Norm Rokeberg, Chair
House Judiciary Committee
Representative Scott Ogan, Vice Chair
Representative John Coghill
Representative Jeannette James
Representative Kevin Meyer
Representative Ethan Berkowitz
Representative Al Kookesh

FROM: Senator Dave Donley
RE: October 19 Committee Meeting on SJR 23 and SJR 24

Thank you for scheduling a hearing on SJR 23 and SJR 24 on October 19. I ask that you
consider adopting the attached blank committee substitute to SJR 23 in place of the existing

version [CSSJR 23 (FIN) am].

The major change made in the draft CS is that rather than basing the spending limit on an index
or combination of indices it is based upon actual appropriations for the fiscal year 2 years prior.
For example, the spending limit for the FY 03 budget would be based upon actual appropriations
made for FY 01. This provides a more accurate basis upon which to fund government services
and allows budgeting entities to know with certainty the range of funds available so they can

more easily prioritize their needs.

The other change made in the draft CS is language that excludes reappropriations and transfers
of funds within appropriations (e.g. interagency receipts) from the limit. This insures that
appropriations are not "double-counted” in determining the spending limit.

Both these changes were recommended by, and drafted in consultation with, the Legislative
Finance division this summer.

1look forward to discussing this proposal in more detail at the October 19 meeting.

Co-Chair: Senate Finance Committee
Vice-Chair: Senate Judiciary Committee
Member: Legislative Budget and Audit Committee « Legislative Council

January-May: STATE CAPITOL ¢ JUNEAU. AK « 99801 « (907) 465-3892 « FAX: (907) 465-6595
June-December: 716 West Fourth Avenue « Suite 400 « ANCHORAGE. AK ¢ 99501 ¢ (907) 269-0234 « FAX. (907) 269-0238
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Alaska State Senate

Senate Finance Com m ittee

Mail Slop 3100
Slate Capitol
Juneau, Alaska 99801-1182

March 18, 2002

Representative Norm Rokebcrg, Chair
House Judiciary Committee

Senator Dave Donley, Co-Chair Jjj)
Senate Finance Committee

CS SJR 24 (rls), Constitutional Budget Reserve

| ask that you schedule a hearing on Committee Substitute for Senate Joint Resolution 24
(Rules), “Proposing amendments to the Constitution of the State of Alaska relating to the budget

reserve fund,” at your earliest convenience.

During the February 4, 2002, House Judiciary Committee hearing on SJR 24, Jim Baldwin of the
Department of Law raised four issues regarding this resolution: 1) itis a policy change from the
current use of CBR funds; 2) the term “unrestricted general funds” is not currently defined in
statute; 3) repealing the sweep provision without repaying the $3.8 billion liability could
potentially cause problems with Wall Street; and 4) CS SJR 24(rls) is loo late to be effective—
the CBR will be empty when the provision becomes effective.

My staff researched these issues and consulted with the Divisir sof Legal Services, Legislative
Finance and Legislative Budget and Audit. In short, there is no , roblem with the resolution as it
currently reads, and the issues raised by Mr. Baldwin are not reasons for concern. Below is a

discussion of the issues raised at the hearing for your and the committee members’ information.

Policy Change
Mr. Baldwin stated that CS SJR 24 (RIs) changes the current policy regarding the use of CBR
funds to a more restrictive use of only general fund shortages. This is intentional; CS SJR 24

(rls) does limit flexibility on the way CBR funds appropriated with a simple majority vote
may be used.

As currently written, section 17(b) allows CBR appropriations to be used to replace any fund
source, as long as total appropriations do not exceed total appropriations for the prior year. This
resolution would not permit “majority vote CBR draws” to replace federal or other funds

directly.
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CS SJR 24 (rls) is intended to limit flexibility, but it is not intended to change past use of CBR
draws. CBR appropriations to the general fund can be used (and have been used) only to fill
“hollow appropriations” of unrestricted general funds. The unrestricted fund codes are GF, GF
match and GF mental health. CS SJR 24 (RIs) restricts the use of CBR funds appropriated with a

simple majority for shortfalls in unrestricted general funds only.

« Ifaprogram/division/service is funded entirely by unrestricted general funds, CBR funds can
be used to make up any shortage

® Ifaprogram/division/service is funded partially by unrestricted general funds and partially
by other funds— designated funds, program receipts, other state funds, federal funds— CBR
funds can be used to make up a shortage of funds because the program/division/service was
p Mtially funded by GF.

« li aprogram/division/service is funded entirely by funds other than unrestricted general
funds, CBR funds cannot be used to make up any shortage unless appropriated with a % vote.

Forexample: The education foundation formula is funded using unrestricted general funds and
funds from the Public School Trust. If additional money was needed for the foundation formula,
CBR funds appropriated with a simple majority vote could be used. If the formula was funded
purely with public school trust funds, a % vole would be necessary to use CBR funds for any

shortfalls.

Use of the term “unrestricted general funds”
The use of the term “unrestricted general funds” was of concern to Mr. Baldwin because that

term is not currently defined in statute.1 Although there is no current statutory definition of
unrestricted general funds arc, AS 37.05.146(b) specifically lists what unrestricted general funds
arc not (copy attached). Tam Cook, with the Division of Legal Services does not believe
there is a problem with the use of the term unrestricted general funds. It is more of a policy

question.

The resolution provides that for the purposes of the subsection, “unrestricted general fund” shall
be defined by law. Any potential difficulty arising form the use of the term “unrestricted general
funds” would Jo so when legislation defining the term was introduced. The issue could be

debated and resolved at that time.

If the House Judiciary Committee members believe this is a potential problem, the words
“and used to fund appropriations from the unrestricted general fund” (page 1, line 8) could
be replaced with “to the general fund.” This change would expand the allowable use of a
simple majority vote CBR appropriation, but would not change the primary intent of the

1AS 37.10.420(c) contained the closest definition; however, the court found AS 37.10.420(a) -
(b) unconstitutional, presumably making (c) ineffective as well. AS 37.10.420(c) states:

hi this section, "unrestricted revenue accruing to the generalfund” or "unreserved, undesignated generalfund
balance carriedforward" is money not restricted by law to a specific use that accrues to the generalfund according
to accepted principles ofgovernmental orfund accounting adoptedfor the state accounting system established
under AS 37.05.150 in effect on July 1, 1990.
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resolution or change past practice. Doing so would avoid legal issues raised by referring to the
unrestricted general fund.

SJR 24 does not resolve the GF liability to the CBR.
Mr. Baldwin brought up the possibility that deleting the “sweep” provision without dealing with

the current indebtedness of $3.8 billion could place the state in an uncomfortable position with
the bond market. This is money we “owe” ourselves. Itis nota major technical issue. Section
17(d) does not create a liability that must be repaid, it simply states that year-end general fund
surpluses will be used to repay outstanding draws from the CBR. Once section 17(d) is
repealed, there is no year-end sweep of funds into the CBR. The liability is meaningless.

There are also several actions that could be taken after the amendment was passed if for any
reason the bond market needed to be appeased. A “round-trip” appropriation from the general
fund to the CBR and back—just as is done annually with year-end balances—is only one option
that would extinguish the liability. A round-trip appropriation would require a % vote and could
be done after the public approves the Constitutional amendment.

SJR 24 is too late to be effective—the CBR will be empty when the provision becomes
effective.

Although CS SJR 24 (RIs) will have less impact if the CBR is empty, it can certainly do no
harm. Additionally, without the passage of CS SJR 24 (rls), even if the CBR is drained, the

sweep provision would remain and have to be addressed every year.
The point of this resolution is to address a future that is not so dismal. Alaska’s continued
dependence on oil prices implies a “shock absorber” account (and perhaps a “final resort”

account) will continue to be necessary. The CBR— with its supermajority vote requirement—is
the most fiscally conservative tool available for those purposes.

DD:dld

Attachment



Alaska State Senate

Senate Finance Comm ittee

Mail stop 3100
Official Business State Capitol
L Juneau. Alaska 99801-H82
CS SJR 24, Constitutional Budget Reserve Fund

APPROPRIATIONS NOT MADE FROM THE UNRESTRICTED GENERAL FUND

Sec. 37.05.146. Definition of program receipts and non-general fund program receipts.

(@) In AS 37.05.142 - 37.05.146 and AS 37.07.080, "program receipts" means fees, charges, income
earned on assets, and other state money received by a state agency in connection with the performance of its
functions. Unless otherwise provided in this section, program receipts are accounted for within, and
appropriated from, the general fund of the state.

(b) The program receipts listed in this subsection are accounted for separately, and appropriations
from these program receipts are not made from the unrestricted general fund:

(1) federal receipts;

(2) University of Alaska receipts (AS 14.40.491);

(3) designated program receipts; in this paragraph, "designated program receipts” means money
received by the state from a source other than the state or federal government that is restricted to a specific
use by the terms of a gift, grant, bequest, or contract;

(4) receipts of the following:

A) highway working capital fund (AS 44.68.210);
B) correctional industries fund (AS 33.32.020);
C) loan funds;
D) international airport revenue fund (AS 37.15.430);
) corporate receipts earned or managed by a public corporation of the state;
) fish and game fund (AS 16.05.100);
) school fund (AS 43.50.140);
) training and building fund (AS 23.20.130);
) retirement funds (AS 14.25, AS 22.25, AS 26.05.222, AS 39.35, and former AS 39.37);
J) permanent fund (art. IX, sec. 15, Alaska Constitution);
K) public school trust fund (AS 37.14.110);
L) second injury fund (AS 23.30.040);
(M) fishermen's fund (AS 23.35.060);
(N) FICA administration fund (AS 39.30.050);
(O) receipts of the employee benefits program established under AS 39.30.150 - 39.30.180;
(P) receipts of the deferred compensation program established under AS 39.45;
(Q) clean air protection fund (AS 46.14.260);
(R)
)

(
(
(
(
(E
(F
(G
(H

(
(
(
(

receipts of the group insurance programs established under AS 39.30.090;
(5) mental health trust fund (AS 37.14.031);

(T) Alaska children's trust (AS 37.14.200);

(U) commercial fisheries test fishing operations (AS 16.05.050(a)(15));

(V) Regulatory Commission of Alaska under AS 42.05 and AS 42.06;

(W) Alaska Oil and Gas Conservation Commission under AS 31.05;

(X) receipts of the Department of Community and Economic Development under AS 08.01.065(a),
(0

(c), and



(Y) receipts from the seafood marketing assessment under AS 16.51.120 - 16.51.170, the salmon
marketing tax under AS 43.76.110 - 43.76.130, and other receipts of the Alaska Seafood Marketing Institute;

(Z) the administimive cost charge under AS 44.33.113 for the state's role in the federal community
development quota program;

(AA) dive fishery management assessment receipts (AS 43.76.150);

(BB) process service fees collected by the Department of Public Safely;

(CC) Alaska Commercial Fisheries Entry Commission under AS 16.05.490, 16.05.530, and AS

16.43;
(DD) receipts of the Alaska Vocational Technical Center;

(EE) Alaska Pioneers' Home care and support receipts under AS 47.55.030;
(FF) receipts of the Department of Transportation and Public Facilities from tolls charged for use of

the Whittier Tunnel;
(GG) receipts of the Department of Community and Economic Development, division of insurance,

from license fees and fees for services;
(FIH) receipts of the division of the Department of Community and Economic Development that

regulates banking, securities, and corporations;
(1 receipts of the Department of Corrections from the electronic prisoner monitoring program under

AS 33.30.065(d);

(JJ) receipts of the Department of Corrections from the operation of community residential centers;

(KK) receipts of the Alaska Police Standards Council;

(LL) receipts of the Department of Public Safety from fees for fire and life safety plan checks under
AS 18.70.080(b);

(MM) receipts of the Department of Transportation and Public Facilities from the measurement
standards and commercial vehicle enforcement program;

(NN) receipts of the Department of Education and Early Development for teacher certification under

AS 14.20.020;
(O0) receipts of the Professional Teaching Practices Commission from professional certification

fees;
(PP) receipts of the Department of Health and Social Services, Bureau of Vital Statistics;

(QQ) receipts of the Department of Corrections from the inmate telephone system;

(RR) receipts of the Department of Public Safety from the Alaska automated fingerprint system

under AS 44.41.025(b);
(SS) receipts of the Department of Administration from the boat registration program under AS

05.25.096;

(TT) state land disposal program (AS 38.04.022);

(UU) shore fisheries development lease program account (AS 38.05.082(f));

(VV) timber receipts account (AS 38.05.110);

(WW) workers' safely and compensation administration account (AS 23.05.067);

(XX) receipts of fees for recording and related services of the Department of Natural Resources (AS
40.17.030(a)(10), 40.17.070; AS 44.37.025(b), 44.37.027(c); AS 45.29.303(b), 45.29.525, and 45.29.619(b));

(YY) receipts described in AS 46,03.482(b)( 1) and (2) received under the commercial passenger
vessel environmental compliance program;

(ZZ) receipts of the Department of Community and Economic Development for fees for business
license endorsements for tobacco products (AS 43.70.075);

(5) receipts of or from the trust established by AS 37.14.400 - 37.14.450. except reimbursements

described in AS 37.14.410;
(6) receipts of the Alaska Fire Standards Council for which a taxpayer is allowed a credit under AS

21.89.075. Sec.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2002 LEGISLATIVE SESSION Bill Version: CSSJR 24(RLS)
0 Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: 006
Title Constitutional amendment relating ‘BRU Elections
to the budget reserve fund Component Elections
Sponsor Finance
Requester House Judiciary Component No. 21
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless olherwise noted below.
OPERATING EXPENDITURES FY 2003  FY 2004  FY 2005  FY 2006  FY 2007  FY 2008
Personal Services
Travel
Contractual 15
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 15 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES [
CHANGE INREVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 15
1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 15 0.0 0.0 0.0 0.0 0.0

Estimate of any current year iFY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach aseparate page i(necessary)
This figure includes the cost of providing information about this issue in the Official Election Pamphlet, as

required by AS 15.58. If this measure requires the printing of an 8-1/2 by 18 inch ballot, the cost will
increase by $22.0.

Prepared by:  Gail Fenumiai, Election Administrative Supervisor Phone 465-3935
Division Division of Elections Date/Time 1/31/02 3:27 PM
Approved by: Lieutenant Governor Fran Ulmer Dale 01/31/2002
Agency Office of the Lieutenant Governor
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SENATOR DAVE DONLEY’S
HOUSE JUDICIARY COMMITTEE
SJR 23 & SJR 24 PRESENTATION

OCTOBER 19, 2001

(SLIDE 1)

Senator Dave Donley

Co-Chair Senate Finance Comm ittee

SJR 23 SJIR 24
Reforming the Restoring the
Constitutional Original Intent of
Spending Lim it the 1990 CBR

Amendment

MOST ALASKANS AGREE THAT DEVELOPMENT OF A LONG-RANGE FISCAL PLAN
IS ONE OF THE GREATEST CHALLENGES FACING OUR STATE.

(SLIDE 2)



CBRF: The View from Here

A VERY SURPRISING FACT TO MOST ALASKANS IS THAT OVER THE PAST FIVE
YEARS, THE CONSTITUTIONAL BUDGET RESERVE, INCLUDING THE PCE
ENDOWMENT, ACTUALLY INCREASED TO OVER $3 BILLION IN JUNE,

(SLIDE 3)



Why We Had More in the CBRF in FY 2000
than We Forecast in 1995
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(SLIDE 4

CBRF: Irrpactof Minority

Amencfrnents
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THE SENATE MAJORITY BELIEVES THAT BEFORE CONSIDERING MAJOR NEW

TAXES ON ALASKANS, GOVERNMENT SHOULD FIRST BE AS WELL RUN AS

POSSIBLE.

THE BASIS OF GOVERNMENT IN AMERICA 1S OUR CONSTITUTIONS. WHEN WE
START TO CREATE A NEW FINANCIAL PLAN WE NEED TO LOOK AND MAKE
SURE THAT OUR STATE CONSTITUTION IS FUNCTIONING PROPERLY.

IT'S CLEAR THAT THERE ARE TWO PARTS OF OUR STATE CONSTITUTION THAT
DEAL WITH FISCAL POLICY THAT ARE NOT FUNCTIONING PROPERLY. THEY
ARE THE EXISTING CONSTITUTIONAL APPROPRIATION LIMIT AND THE

EXISTING CONSTITUTIONAL BUDGET RESERVE PROVISION.

(SLIDE 5)



SJR 23
Reforming the Constitutional
Spending Limit

« The current constitutional appropriation

[imitis notworking
« The language is misleading
« The language isunclear

« The limithas grown too large

ONE THING WAS CLEAR FROM THE OVERWHELMING REJECTION IN SEPTEMBER

1999 OF THE LAST FISCAL PLAN PROPOSAL... .
ALASKANS DO NOT WANT TO GIVE GOVERNMENT A BLANK CHECK.

TO BE ACCEPTABLE TO THE MAJORITY OF ALASKANS, ANY NEW PLAN MUST
START WITH REASONABLE LIMITS ON GOVERNMENT SPENDING.

THE FIRST STEP TO THE SENATE FINANCE COMMITTEE’S FISCAL PLAN IS
EXACTLY THAT....

TO LIMIT THE EXPANSION OF GOVERNMENT SPENDING THROUGH THE
ADOPTION OF SENATE JOINT RESOLUTION 23 REVISING THE EXISTING
CONSTITUTIONAL APPROPRIATION LIMIT.

TALK ABOUT SLIDE 5 (SLIDE 6)



The Current Spending Limit vs Recent Appropriations

THE EXISTING CONSTITUTIONAL APPROPRIATION LIMIT WAS ADOPTED BY THE
VOTERS IN 1982. THIS PROVISION CURRENTLY LIMITS GOVERNMENT SPENDING
TO ABOUT $6 BILLION; HOWEVER, WE ONLY CURRENTLY SPEND ABOUT $3
BILLION. THE ENORMOUS SIZE OF THE CURRENT APPROPRIATION LIMIT
OCCURRED BECAUSE THE CONSTITUTIONAL PROVISION HAS ABUILT-IN
ESCALATOR CLAUSE FOR INFLATION AND POPULATION. TO CORRECT THIS,
THE PROPOSED COMMITTEE SUBSTITUTE PROPOSES TO BASE ANY ALLOWABLE
INCREASES ON PREVIOUS YEAR'S BUDGETS AND TO LIMIT THOSE INCREASES
TO ONLY 2 PERCENT. SJR 23 ALSO CLARIFIES WHAT IS AND ISNOT INCLUDED IN

THE APPROPRIATION LIMIT,



(SLIDE 7)

Projected Appropriation Limits under SJR 23

3.600.0
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—0 —Authorized
SJR23 LimitSec (a)
—0— SJR23 LimitSoc (h)

*FY03 Authorized budoct estimated at 2% Increase over FY02.

Sec (a) atows forup to 0 4% Increase over the amount appropriated 2 years prior.
Sec (b) states an aJdftonal 2% may bo appropriated win a two-thirds vote of both houses.

Not Included In SJR23 Limit: Permanent Fund dividends. G O. &revenue bond proceeds, reappropriations, Cupkrated funds, and
funds fromnorvState sources.

AnsedsLhforl el Srmanvind nmatyd Anrgitos

IN REVISING THE EXISTING CONSTITUTIONAL APPROPRIATION LIMIT, WE ARE
LEARNING FROM THE MISTAKES OF THE PAST. WE RECOGNIZE. HOWEVER,
THAT CIRCUMSTANCES CHANGE. THAT'SWHY THE PROPOSED COMMITTEE
SUBSTITUTE FOR SJR 23 CONTAINS A SPECIAL PROVISION TO HAVE VOTERS
REVIEW IT AGAIN IN 4 YEARS AND THEN EVERY 6 YEARS THEREAFTER. IF IT IS
NOT FUNCTIONING CORRECTLY, IF PEOPLE WANT TO SPEND MORE THAN THE
LIMIT ALLOWS, OR IF WE SOLVE THE FISCAL CRISIS, ALASKANS CAN VOTE IT

OUT OF THE CONSTITUTION.

(SLIDE 8)



SJR 214
Restoring the O riginal Intent of

the 1990 CBR A mendment

« The CBR is functioning well as a fiscal shock
absorber, butis notworking as intended to
control spending

« Small groups of legislators can force increased
spending by withholding CBR votes

« Lastyear this budget blackmail increased
spending by about $150 million

« What will this cost grow to in future years?

THE CONSTITUTIONAL BUDGET RESERVE LANGUAGE OF THE CONSTITUTION 1S
WORKING WELL AS A FISCAL SHOCK ABSORBER, BUT IT ISNOT WORKING AS

INTENDED TO CONTROL SPENDING.

THE CONSTITUTIONAL BUDGET RESERVE (CBR) WAS ESTABLISHED IN 1990, AND
HAS BEEN USED TO HELP FILL THE GAP BETWEEN STATE REVENUES AND
EXPENDITURES. WHEN THE CBR WAS CREATED, THE ORIGINAL INTENT WAS
THAT FUNDS COULD BE WITHDRAWN WITH A SIMPLE MAJORITY VOTE TO HELP
COVER A BUDGET DEFICIT AS LONG AS CURRENT SPENDING DID NOT EXCEED
THE PREVIOUS YEAR'S SPENDING, BUT A THREE-QUARTERS VOTE OF THE
LEGISLATURE WOULD BE NECESSARY TO WITHDRAW ANY FUNDS IN EXCESS

OF THE PREVIOUS YEAR'S SPENDING.



IN 1994, THE ALASKA SUPREME COURT MISINTERPRETED THIS PROVISION TO
REQUIRE A 34VOTE TO WITHDRAW ANY FUNDS FROM THE CBR. THIS CREATES
A SITUATION IN WHICH A SMALL GROUP OF LEGISLATORS CAN “BLACKMAIL”
THE MAJORITY AND HOLD THE BUDGET. THESE LEGISLATORS CAN TRADE
THEIR VOTES, WHICH ARE CRUCIAL TO WITHDRAW CBR FUNDS AND BALANCE

THE STATE'S BUDGET, IN EXCHANGE FOR ADDITIONAL SPENDING.

WE ESTIMATE THE COST THIS YEARTO ACCESS THE CBRWITH A 34
MAJORITY VOTE TO BALANCE THE BUDGET WAS NEARLY $150 MILLION.

SENATE JOINT RESOLUTION 24 CORRECTS THIS BIZARRE IMBALANCE OF
SPENDING POWER BY PROPOSING A CONSTITUTIONAL AMENDMENT THAT
MAKES IT CLEAR A % VOTE ISNOT NECESSARY WHEN SPENDING DOES NOT

EXCEED THE PREVIOUS YEAR'S.

IF THIS RESOLUTION PASSES, THE AMENDMENT WILL BE PLACED ON THE NEXT

STATE GENERAL ELECTION BALLOT IN FALL 2002 FOR APPROVAL BY THE

PEOPLE OF ALASKA.

(SLIDE 9)
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SJR 23 Reforming the

Constitutional Spending Lim it

SJR 24

R estoring the O riginal Intent

of the 1990 CBR A mendment

ONCE AGAIN, WE DO NOT CONTEND THAT THESE TWO CONSTITUTIONAL
AMENDMENTS ALONE CONSTITUTE A COMPLETE PLAN, BUT THESE PROPOSALS
ARE IN PLACE TO PASS NEXT YEAR AND THEY ARE AN EXCELLENT AND
NECESSARY FIRST STEP FOR ANY COMPREHENSIVE NEW PLAN TO BE

ACCEPTABLE TO THE MAJORITY OF ALASKANS.
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CS FOR SENATE JOINT RESOLUTION NO. 24(RLS)

IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY THE SENATE RULES COMMITTEE

Offered: 5/1/01
Referred: Rules

Sponsor(s): SENATE FINANCE COMMITTEE

A RESOLUTION

Proposing amendments to the Constitution of the State of Alaska relating to the budget
reserve fund.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article IX, sec. 17(b), Constitution of the State of Alaska, is amended to read:
(b) If the amount available for appropriation for a fiscal year is not sufficient

to fully fund the amount appropriated for that year [LESS THAN THE AMOUNT
APPROPRIATED FOR THE PREVIOUS FISCAL YEAR], an appropriation may be
made from the budget reserve fund and used to fund appropriations from the
unrestricted general fund. However, the amount appropriated from the fund under
this subsection may not exceed the amount necessary, when added to other funds
available for appropriation, to provide for total funding [APPROPRIATIONS] equal
to the amount of appropriations made [IN THE PREVIOUS CALENDAR YEAR] for
the previous fiscal year. For purposes of applying this subsection, amounts
available for appropriation or appropriated from federal funds, income of the
permanent fund, or this budget reserve fund may not be considered. For
purposes of this subsection, "unrestricted general fund" shall be defined by law.

SRO24B 1 CSSIR 4R.S)
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*Sec. 2. Article 1X, sec. 17(d), Constitution of the State of Alaska, is repealed.
*Sec. 3. The amendments proposed by this resolution shall be placed before the voters of

the state at the next general election in conformity with art. XIII, sec. 1, Constitution of the

State of Alaska, and the election laws of the state.

CSSIR2ARS) 2 SIR24B
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Alaska State Senate
Senate Finance Com m ittee

Official Business Sponsor Statement Mail Stop 3100
for Stai? Capitol
CS SJR 24 (Rules) Juneau, Alashii 99801-1182

“Proposing amendments to the Constitution
of the State of Alaska relating to the budget reserve fund”

Senate Joint Resolution 24 would amend Article IX, sec 17 of Alaska’s Constitution to promote
fiscal discipline and provide a more efficient budgetary process. The purpose of SJR 24 isto
restore the legislative intent ofsubsection (b). That section was intended to allow the legislature
to fill a portion of the fiscal gap using funds from the Constitutional Budget Reserve (CBR) with
a majority vote when the amount available for appropriation for a fiscal year is less than the

amount available in the previous year.

The Alaska Supreme Court, in Hickel v Cowper, determined that “the amount available for
appropriation” was improperly defined in statute. The Court improperly interpreted the true
legislative intent of the \Fvote, which is now required to access the CBR. This has allowed a
small minority of legislators to “blackmail” the majority into increased spending each year.

SJR 24 addresses this problem by clearly defining subsection (b), and allows the legislature to
transfer the difference between CUrrentyear revenue and appropriationsfor the previous year
from the CBR to the General Fund (GF) without a A vote. Funds appropriated from the CBR
may be spent only as unrestricted GF. That is, the CBR couldn't be used to fill gaps in GF
program receipts or in any ofthe fund codes the legislature classifies as “other.” If current year
appropriations exceed appropriations for the previous year, that gap will not be covered by the
transfer from the CBR, but additional money can be appropriated from the CBR with a % vote,

justas itisdone now.
SJR 24 amends Article 1X, sec 17 of Constitution by:

* reestablishing the trigger mechanism for accessing the CBR with a majority vote when;

Available money (thisyear) is less than Appropriations (lastyear)
The original trigger, declared invalid in Hickel v Cowper. was:
Avallabgle money (thisyear) is less than Appropriations (thisyear)
+ redefining the CBR gap-filler provision (subsection b), which is not used because it was

declared unconstitutional, as an appropriation.
« defining money available for appropriation (it will exclude federal receipts, income of the

Permanent Fund, and the CBR).
« specifying that money transferred from the CBR can be used only to replace unrestricted

GF appropriations.
« repealing the repayment provision



CS SJR 24 (Rules)
Sponsor Statement
Page 2

The existing trigger comparing revenue in the current year to appropriations in the prior year has
little to with determining whether a fiscal gap exists or how large it might be. The revised
trigger is based on revenue and appropriations for the same fiscal year, making the comparison a

valid indicator of a fiscal gap.

In addition, the original intent of using the CBR to fund no more than the level ofappropriations
for the prior year without a % vote is not changed under SJR 24.

Definitions of the terms “amount available for appropriation” and “amount appropriated” are the
root of problems with interpreting the CBR provision. The revised language in SJR 24, in
addition to the court decision, makes it clear that federal receipts, Permanent Fund earnings
(PFDs, inflation proofing and excess income) and the CBR are excluded from both definitions,
as are monies excluded from the existing “sweep” provision (subsection d).

Essentially, that leaves the GF fund group and many of the “other” fund codes subject to the
trigger. However, appropriations under the revised subsection (b) of SIR 24 can be used only to
fund appropriations from the unrestricted general fund. The purpose of this limitation is to make
sure that the CBR is not used when non-general fund receipts fall short of expectations. For
example, the CBR could not be used to make up a shortfall in University tuition or Aerospace

Corporation receipts without a A vote.

The appropriation from the CBR is limited to prior year appropriations less the amount available
for appropriation in the current year. If appropriations in the current year exceed appropriations
in the prior year, only getting the va vote can fill that portion of the fiscal gap.

Money withdrawn from the CBR with a va vote can be used for any purpose.

SJR 24 also repeals the “sweep” provision because it can be reversed only with a \avote. Since
the sweep reversal would be an annual requirement, failing to delete it would defeat the purpose

ofthe proposed amendments to subsection (b).
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Alaska State Senate
Senate Finance Com m ittee

Mail Stop 3100
State Capitol
Juneau, Alaska 99801-1182

Official Business

MEMORANDUWM

Octoher 8, 2001

TO: House Judiciary Committee Members

FROM: Senator Dave Donley, Co-Chair
Senate Finance Committee

RE: Committee Substitute to Senate Joint Resolution 24 (Rules), “Proposing
amendments to the Constitution of the State of Alaska relating to the budget

reserve fund”

| ask that you support the passage of CS SJR 24 (Rules) which amends the Constitutional Budget
Reserve Fund (CBRF). Briefly, this proposed amendment revises the conditions under which a
VFvote is required for appropriating money from the CBR

[fappropriations in a current year are more than the amount available for appropriation, then
funds equal to the difference between what is available for appropriation in the current year and
the actual amount appropriated the previous year may be appropriated from the CBRF to the
general fund with a majority vote. Ifthe appropriations in a current year are greater than the
previous year, the amount of CBR funds needed to make up the additional difference requires a

A vote ofeach house.

Attached for your further information are the following documents:

® Committee Substitute to Senate Joint Resolution 24 (Rules)

« Existing Article IX, Section 17 ofthe Alaska Constitution

« Sectional Summary

« Sponsor Statement to CS SJR 24 (Rules)

« Talking Points for CS SJR 24 (Rules)

« 1990 Election Pamphlet information regarding the original Constitutional Budget Reserve
Fund amendment

. Hickel v Cowper, 874 P.2d 922 (1994) in which the Supreme Court interprets “amount
available for appropriation”
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CSSIR24
Senator Dave Donley
October 8,2001

Existing Provision
Alaska Constitution
Article IX, Section 17

Sectaian 9.17 -Budget Resernve Fud.

(a) There is established as a separate fund in the State treasury the budget reserve fund. Except
for money deposited into the permanent fund under Section 15 of this article, all money received
by the State after July 1, 1990, as a result of the termination, through settlement or otherwise, of
an administrative proceeding or of litigation in a State or federal court involving mineral lease
bonuses, rentals, royalties, royalty sale proceeds, federal mineral revenue sharing payments or
bonuses, or involving taxes imposed on mineral income, production, or property, shall be
deposited in the budget reserve fund. Money in the budget reserve fund shall be invested so as to
yield competitive market rates to the fund. Income of the fund shall be retained in the fund.
Section 7 of this article does not apply to deposits made to the fund under this subsection. Money
may he appropriated from the fund only as authorized under (b) or (c) of this section.

(b) If the amount available for appropriation for a fiscal year is less than the amount appropriated
for the previous fiscal year, an appropriation may be made from the budget reserve fund.
However, the amount appropriated from the fund under this subsection may not exceed the
amount necessary, when added to other funds available for appropriation, to provide for total
appropriations equal to the amount of appropriations made in the previous calendar year for the
previous fiscal year.

(c) An appropriation from the budget reserve fund may be made for any public purpose upon
affirmative vote of three-fourths of the members ofeach house of the legislature.

(d) Ifan appropriation is made from the budget reserve fund, until the amount appropriated is
repaid, the amount of money in the general fund available for appropriation at the end of each

succeeding fiscal year shall be deposited in the budget reserve fund. The legislature shall

implement this subsection by law.
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MEMORANDUM October 5, 2001

SUBJECT: Budget Reserve Fund; sectional summary for CS SJR 24(RLS)

(Work Order No. 22-LS0794\0)
TO: Senator Dave Donley
FROM: Pamela Finley\’\‘w~

Revisor of Statutes

Sec. 1. Amends subsection (b) of art. 1X, sec. 17 (constitutional budget reserve fund).
Permits transfers from the constitutional budget reserve fund to be used to fund
appropriations from the unrestricted general fund if the amount otherwise available for
appropriation is not sufficient to fully fund the appropriations. The amount transferred
under subsection (b) is limited to that amount necessary to provide for total funding,
when added to other funds available for appropriation, equal to the amount of
appropriations made for the previous fiscal year. In applying this subsection, federal
funds, income of the permanent fund, or constitutional budget reserve fund money is not
to be considered. "Unrestricted general fund" is to be defined by law.

Sec. 2. The budget reserve fund repayment or "sweep" provision is repealed.
Sec. 3. The proposed amendments are to be submitted to the voters in 2002.

PF:glc
01-329.9lc



CS SJR 24 (Rules) —Budget Reserve Fund
Talking Points
Prepared by Senator Donley’s Office

Adoption of CS SJR 24 promotes fiscal discipline and provides a more efficient budgetary
process.

CS SJR 24 clarifies the situations under which funds are withdrawn from the CBRF and
restores the legislature’s original intent regarding the circumstances under which a va vote is

required.

The original intent of the legislature was to allow the use ofthe CBR by majority vote to
fund no more than the level of prior year appropriations. Ifappropriations for the new
budget year are more than the prior year’s, that gap can only be filled with a CBR draw by a

Va Vote.

The existing trigger compares revenue in the current year with appropriations from the prior
year. This has little to do with determining how large a fiscal gap exists. The trigger under
CS SJR 24 compares revenue and appropriations from the same fiscal year making the
determination ofa fiscal gap more relative to the actual situation

CS SJR 24 clarifies that federal receipts, PF earnings and CBR are excluded from the
definition of both “amount available for appropriation” and “amount appropriated.” The lack
ofclarification under the existing provision is the root of the problem with the court

interpretation ofwhen a va vote is required.

Under CS SJR 24, transfers from the CBR which may be made by majority vote are limited
to prior year appropriations less the amount available for appropriation in the current year.
These funds may only be used as unrestricted GF. They cannot be used to fill gaps in
program receipts or “other funds.” The original resolution was written in a way that made
this transfer automatic. The CS is written to provide that although not automatic, this amount

ofmoney needs approval by only a majority ofeach house.
Additional CBR funds may still be made, but require approval by a Vavote ofeach house.

CS SJR 24 also repeals the “sweep” provision. The sweep reversal is an annual requirement
and failing to delete it works counter to the purpose of this change.
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BALL OTMEASLRENQ 1

BudgetReserve Constitutional

Amendment
[HCS CSSSSJR 5 (Fin)am H]

A [ ]

BALLOTLANGUAGE

Thisproposal would create the I'Budget Reserve *.v,
Fund”in the state treasury. Money the state receives from
mineral revenue lawsuits or administrative actions ¢,
would bedeposited in the Fund, and invested a

competitive rates. The Fund could be usedwhenmoney m

gk ,V,..

available for appropriation in the yearisless than the
yearhefore, butonly to make up the shortfall. The
legislature could only appropriate from the Fund for '
otherpurposeswitha3/4 vote. Atthe enclofeach year,
the Fun *would have to bepaid back from money leftin

the treasurys general fund.

onvr o ;<u

VOTES CASTBY MEMBERS v. W*£$ & ${
O f TILE 16 TH ALASKA LEGISLATURE

ON FINAL PASSAGE- '« |
VS v '«.-(rHpuse: Yeas .38 ’-"Senate: Yeasib
.’**V Nays v 2V: "Nays 5. ‘

L |

LEGISLATIVE AFFAIRS

AGENCY SUMMARY f

Thismeasure willamend the state constitution by
creating the budgetreserve fund. Money from certain r
mineral revenue sources received by the state from an
administrative proceeding or lidgadon isplaced in the
fund. Income of the fund iskeptin the fund. mmm .

Appropriations may be made from the fund if
money available forafiscal yearisless than the amount
appropriated forthe prioryear. When this occurs the
amountthatmay be taken from the fund is limited. Only
the money needed to make up the difference may be
appropriated. ' \v"vVsVv.-W m/ m

Money may also be appropriated from the reserve
fund by special vote ofthe legislature. Three-fourths of
the members ofeach house mustapprove. The amount
that may be taken isunlimited when this vote is obtained.

Money thatis appropriated from the reserve fund
mustbe repaid. Surplus general fund money must be
deposited in the reserve fund at the end ofeach year

until the reserve fund is repaid,

FULL TEXTOFPROPOSED LAW

‘Section L1 Article IX, Constitution ofthe State of
Alaska, isamended by adding a new section to read:

SECTION 17: BUDGET RESERVE FUND, (a) There is

< oy |1

X3. "ijo,'Pfjr

'V|

established as a separate fund in the State treasury the
budgetreserve fund. Exceptfor money deposited into
the permanent fund under Section 15 ofthis article, all
money Kceived by the State afterJuly 1,1990, asa result
.ofthe termination, through settlementorotherwise, of
anadministrative proceeding or oflitigation in a State
orfederal courtinvolving mineral lease bonuses, rentals,

+. royalties, royalty sale proceeds, federal mineral revenue
.sharing payments or bonuses, orinvolving taxes imposed
onmineralincome, production, orproperty, shall be

. deposited in the budgetreserve fund. Money in the
hudgetreserve fund shall be invested so as to yield
borapetitive marketrates to the fund, income of the

. fundshallberetained in the fund. Section 7 of this
article doesnotapply to deposits made to the fund under
this subsection. Money may be appropriated from the
fund only as authorized under (b) or,(c) ofthis section.

| £ (b)Iftheamountavailable forappropriation forafiscal
yearisless than the amountappropriated for the previous
$efiscal year, an appropriation may he made from the.
budget reserve fund. However, the amountappropriated
si. from th;fund underthissubsection may not exceed die *
. amountnecessary, when added to other funds available
v forappropriation, toprovide for totalappropriations
equaltotheamountofappropriations madein the . r
opreviouscalendaryearforthepreviousfiscalyear y .

(c)Anappropriadon from the budgetreserve fund may
. hemadeforanypubllcpurpose upon affirmativevote
ofthree-fourths ofthe membersofeach house ofthe
legislature! |
(d)  Ifanappropriationismade from the budgetreserve'
fund, until the amountappropriated Isrepaid, the
mamountofmoney in the general fund available for
appropriadon atthe end ofeach succeeding fiscal year
:shallbe deposited in the budget reserve fund. The
legislature shall implem entthls subsection b.)gclaw

, “Section 2. The amendmentproposed bythls ,
"resolution shall beplaced before the voters of the state "

. atthe nextgeneral election in conformity with art. X111,
sec. 1, Consdtution of the State of Alaska, and the v

election laws o f the state.

(%]

STATEMENTIN SUPPORT

Cutthe budget.
Reduce state spending.
Getstate spending under control.
Each year these battle cries are raised by Alaskans.
While elected officials say they listen and promise to do
all they can, the simple factis the Legislature's record
shows itconsistendy spends mostor all of the money
available in the treasury. Alaskais confronted with an
impending fiscal crisis of staggering proportions asa
resultofan inevitable "gap” between general fund
revenues and currentstate spending leveLs. Present levels



BALLOT MEASURE NO. 1

ofstate general fund expenditure simply cannot be >
sustained overthe long term.  YYYY'JYf-V-

Ballot Measure Number 1isthe first step Alaskans
can take to effectively control state spending!. _

The measure creates the Budget Reserve Fund in the.
Constitution. Revenues from mineral of oil and gas legal
settlements and administrative proceedings will be e
deposited into the Budget Reserve The Legislature will o
be able tospend money from the Budget Reserve only if-

revenues are less than the amountappropriated
the previous year, in which case money could be'# ***
appropriated from the Budget Reserve'in an amountnot
to exceed the shortfall: or ¢ -+ "my

sthree-fourths ofthe.membersofhboth the House e
and Senate vote to spend money from the Budget Reserve
forapublicpurpose, such as a disaster. — p

The Legislature will be required to repay any inpney”
it appropriates from the Budget Reserve. Ifthe nextyearY
revenues are insufficient the Legislature cannot afford to’u
replenish the Budget Reserve, the “debt" will carry 'y vYr . I
forward untilitisrepaid. V. Y m

Legal settlements involving mineral or oil and gas ?f
revenues received afterjuly 1,1990, wlUIredeppsitcdY *:
Into the Budget Reserve. Asan example; Jfvotersapprove';'H
this ballot measure, 5216 million of the amount the_staa&?’
received in Septemberfrom ARCO% settlement ofroyalty!-; »
litigation will be deposited into this Budget Reserve
should voters not approve this measure, these funds will *'>
be available to the legislature to spend nextyear. 'Y™v;"Y f
Approval of Ballot Measure Number 1is the first step
toward a long-term spending plan. With Alaska’ '
revenues subjea to the whims ofthe world oil market,
trying to take steps which will provide some stability in
Alaskas spending is especially difficult. Ifapproved, the
Budget Reserve Fund will help hold down spendingby : "
removing from the table the oil and gas revenue "wind--"
falls” thatresult from pending litigation and tax disputes.
Atthe very least, this ballot measure will establish a
savings account that can help minimize the effects ofa
“boom” one year, and a "bust” the next.

While other major budget decisions will be neces-
sary to close the future’ fiscal gap, this Ballot Measure is
amajor step toward along-term spending plan for the
state. ItIsastep we urge Alaskans to support.

Ifapproved by the voters, the Budget Reserve Fund
will be asignificant help in managing the transition to

sustainable spending.

1

SenatorJan. Faiks
Representative Kay Brown
Representative Randy Phillips

STATEMENT IN OPPOSITION

Insharp contrast to what its proponents have been
telling us, the proposed budget reserve fund

* will no/save any windfalls,

* docs notrequire a \Kvote to gain access to it,

« + endorsesthe legislatures bloated 53 billion budget
 willresultinslowergrowth ofthe Permanent’-.;
Fund, and

* -willreducetbeamountoffuture PFD checks.4 y.

YouryotpagainstBallot Measure #\ will send a signal
to the legislature that you do not approve of their excessive
spending, and that you want the windfalls deposited Lito
the Permanent FimdY/f AR A

The mostsignificant dinger of this proposal is that it
will establish abudgetfloor at 53 billion, and allow it to mm
increase every year, tinder paragraph (b) ofthe Froposed
constitutional change™ asimple majority In the legislature
could 'bonro\#’ fun(fcfirom the.reserve, to make up any
shortfall In reyenuesi tip to theamountappropriatedin.
thepreviousyear.JTiisyear the legislature spentmore W
than 53 billion, Sqn&e bfthat was vetoed bytbe)governor'.
Liltif Jo fli OlnyvjrTnHtpn renll rnrtnne AXL-f)_ m

v/ordsftbe totalamountappropriatedforJFY91 has not

yetbeen determined |A "ye?“ vote on.this ballotmeasure

amounts to rubber-stampinga blank checkofat least-.
Sthiltinnid " &% - mv.- v "YA

.Thcappeal of thisballot measure is to save tiia'Vi'; Ce
“wihdfalls’,.ofoil ticsettlements, variously.estimated at,
between 52 billion an3 55 billion. This can casUy.beY .x

. spentin tliree years, x,j y

v {Constitutionally,. 25% of our oil income isdedfrated
to the Permanent Fundi And under state law, ail additional
25% ofincome from certain leases isputinto thePtrtna-.
nent Fund. In otherwords, as much as 50% ofthe. :X Xri:
windfalls should be deposited in the Permanent Fund* by-
law. The language in ibis constitutional amendnieht isK
unclearregarding the second 25%, and could be
interpreted by big-spending legislators to rationalize L
putting only the cr istitutionally-dedicatcd 25 % Into the
Permanent Fund, andcaving 75% for them to spend.

Itwould be better to save all of these anticipated
windfalls, by putting 100% into the Permanent Fund.
There, these hinds will help the Permanent Fund ;
produce greater annual income, for use as Permanent
Fund Dividends to all Alaskans, or to fund necessary
functions of state government. In the Permanent Fund,
the windfalls would definitely be saved, and would not
be accessible by big spenders in ihe legislature

Ifyou are one of the 65% of Alaskanswho in
opinion polls consis tently ask the legislature to cut the
budget, or ifyou believe the windfalls should truly be
saved, you owe it to yourselfr.ot to be taken in by the
proponents of Ballot Measure ~ Vote NO on the budget
reserve amendment.

Representative Terry Martin
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Walter J. HICKEL, Governor of the State
of Alaska, Darrel J. Rexwinkel, Commis-
sioner of the Department of Revenue for
the State of Alaska, and the State of
Alaska, Petitioners and Cross-Respon-

dents,
v

Steve COWPER, Respondent
and Cross-Petitioner.

Nos. S-G294, S-6304.
Supreme Court of Alaska.
May 27, 1994.

Action was brought challenging as un-
constitutional statute defining terms con-
tained within section of the Alaska Constitu-
tion establishing budget reserve fund. The
Superior Court, Third Judicial District, John
Reese. J., declared statute unconstitutional,
and the state petitioned for emergency re-
view. Petitioner cross-petitioned on same
issue. After granting petitions, the Supreme
Court, Matthews, J., held that statute was
unconstitutional because it did not provide
accurate definition of constitutional terms.

Affirmed.

1. Appeal and Error e=842(l)

Proper interpretation of a constitutional
provision is a question of law to which Su-
preme Court applies its independent judg-

ment.

2. States =131

"Amount available for appropriation”
within meaning of section of the Constitution
authorizing appropriation from budget re-
serve fund if amount available for appropria-
tion for fiscal year is less than amount appro-
priated for previous fiscal year includes all
monies over which legislature has retained
power to appropriate and which require fur-
ther appropriation before expenditure; in ad-
dition, all amounts actually appropriated,
whether or not they would have been consid-
ered available prior to appropriation, are
"available” within meaning of section; illiquid
assets, such as land and unexploited natural

874 PACIFIC REPORTER, 2d SERIES

resources, are not "available” so long as they
remain illiquid. Const. Ait. 9, § 17(h). f

See publication Words and Phrases
for other judicial constructions and def-

initions.

3. States ¢=131

Statute defining “amount available for
appropriation," for purposes of constitutional
provision allowing appropriation from budget
reserve., fund if amount available for appro-
priation for fiscal year is less than amount
appropriated for previous fiscal year, is un-
constitutional, as it does not provide accurate
definition of constitutional term; statute fails
to include several funds in the "amount avail-
able for appropriation” which are in fact
available within meaning of the constitutional
provision, including trust receipts, “restricted
accounts” within the general fund, and per-
manent fund earnings reserve account. AS
37.10.420(a)(1); Const. Ail. 9, § 17(b).

4. States 0=131

Statute defining teim "amount appropri-
ated for the previous fiscal year" for pur-
poses of constitutional provision authorizing
appropriation from budget reserve fund if
amount available for appropriation for fiscal
year is less than amount appropriated for the
previous fiscal year, is unconstitutional be-
cause it does not include all actual appropria-
tions made for previous fiscal year in the
“amount appropriated for the previous fiscal
year," and thus it does not accurately reflect
meaning of constitutional term. AS 37.10.-
420(a)(2); Const. Art. 9, § 17(b).

5. States 0=131

Statutory section defining “amount of
appropriations made in the previous calendar
year for the previous fiscal year" for pur-
poses of constitutional provision authorizing
appropriation from budget reserve fund if
amount available for appropriation for fiscal
year is less than amount appropriated for
previous fiscal year, is unconstitutional, since
it relies primarily on unconstitutionally limit-
ed number of appropriation sources identi-
fied in other statutory sections, and it cannot
be severed from such subsections. AS 37-
10.420(a)(I-3); Const. Art. 9, § 17(b).
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6. States 0=131

Statutory section designating means by
which appropriations from budget reserve
fund are paid back to fund is unconstitutional
hecause it fails to consider all amounts which
are "available for appropriation” within
meaning of constitutional provision. AS 37.-
10.420(b); Const. Art. 9, § 17(d).

James L. Baldwin, Stephen C. Slotnick,
Juneau, Jenifer A. Kohout, Anchorage, Asst,
Attys. Gen., and Bruce M. Botelho, Atty.
Gen., Juneau, for petitioners and cross-re-

spondents.

Douglas Pope, Thomas A. Ballantine, Wag-
staff, Pope & Katcher, Anchorage, for re-
spondent and cross-petitioner.

Before MOORE, C.J., RABINOWITZ,
MATTHEWS and COMPTON. JJ., and
BRYNER, J. Pro Tern*

MATTHEWS, Justice.

OPINION

In Hickel v. Halford, 872 P.2d 171 (1994)
(Halford), we addressed the meaning of the
term "administrative proceeding” as used in
article DC, section 17 of the Alaska Constitu-
tion.1 This is one of the terms which de-

* Sitting by assignment made pursuant to article
IV. section 16 of the Alaska Constitution.

I. Article I1X. section 17 provides as follows:
Budget Reserve Fund, (a) There is established
as a separate fund in the State treasury the
budget reserve fund. Except for money depos-
ited into the permanent fund under Section 15
of this article, all money received by the State
after July 1, 1990. as a result of the termi-
nation, through settlement or otherwise, of an
administrative proceeding or of litigation in a
State or federal court involving mineral lease
bonuses, rentals, royalties, royalty sale pro-
ceeds, federal mineral revenue sharing pay-
ments or bonuses, or involving taxes imposed
on mineral income, production, or property,
shall be deposited in the budget reserve fund.
Money in the budget reserve fund shall be
invested so as to yield competitive market rates
to the fund. Income of the fund shall be
retained in the fund. Section 7 of this article
docs not apply to deposits made to the fund
under this subsection. Money may be appro-
priated from the fund only as authored under
(b) or (c) of this section.

scribes state revenues which must be depos-
ited into the budget reserve fund. We are
now required to interpret several other key
terms of section 17, including "amount avail-
able for appropriation” and "amount appro-
priated for the previous fiscal year."
§ 17(b). These terms govern the legisla-
ture’s ability to withdraw from the budget
reserve fund by a simple majority vote.

This case arises out of a legislative attempt
to define these terms. While final decision in
Halford was pending, the Alaska Legislature
passed and Governor Hickel signed Senate
Committee Substitute for Committee Substi-
tute for House Bill 58 (FIN) (the Act).
Chapter 5, SLA 1994. Section 1 of the Act
amends AS 37.10 by adding new sections AS
37.10.410 and 420. Alaska Statute 37.10.410
defines what money is received as a result of
the termination of an administrative proceed-
ing under article 1X, section 17(a) of the
Alaska Constitution. Alaska Statute 37.10.-
420 defines several other key phrases and
concepts used in section 17, including
"amount available  for  appropriation,”
“amount appropriated for the previous fiscal
year," and "amount of appropriations made
in the previous calendar year for the previ-
ous fiscal year." Alaska Statute 37.10.420
also establishes the merits by which appro-
priations from the budget reserve fund are

(b) If the amount available for appropriation
for a fiscal year is less than the amount appro-
priated for the previous fiscal year, an appro-
priation may be made from the budget reserve
fund. However, the amount appropriated
from the fund under this subsection may not
exceed the amount necessary, when added to
other funds available for appropriation, to pro-
vide for total appropriations equal to the
amount of appropriations made in the previous
calendar year for the previous fiscal year.

(c) An appropriation from the budget re-
serve fund may be made for any public pur-
pose upon affirmative vote of three-fourths of
the members of each house of the legislature.

(d) If an appropriation is made from the
budget reserve fund, until the amount appro-
priated is repaid, the amount of money in the
general fund available for appropriation at the
end of each succeeding fiscal year shall be
deposited in the budget reserve fund. The
legislature shall implement this subsection by

law.
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repaid.2 Section 2 of the Act states that the
provisions of section 1 are declaratory of
existing law and represent the intent of the
legislature when the Sixteenth Alaska State
Legislature passed [the resolution proposing
the constitutional amendment creating sec-
tion 17]." Ch. 5 SLA 1994.

Following passage of the Act, the current
respondent and cross-petitioner, former Gov-
ernor Steve Cowper, applied to this court for
a limited remand in the pending Halford case
so that he could challenge the constitutionali-
ty of the Act.3 Petitioners and cross-respon-
dents, Governor Walter J. Kickel, Commis-
sioner of Revenue Darrel J. Rexwinkel, and
the State of Alaska (hereafter referred to as
the State), applied to this court for original
jurisdiction to consider the constitutionality
of the Act. We granted a limited remand to
the superior court so that Gov. Cowper could

2. AS 37.10.420 provides:
(a) For purposes of applying an. IX, sec. 17(b),
Constitution of the State of Alaska,

(1) "the amount available for appropriation”
or "funds available for appropriation” means

(A) the unrestricted revenue accruing to the
general fund during the fiscal year;

(B) general fund program receipts as de-
fined in AS 37.05.146;

(C) the wunreserved, undesignated general
fund balance carried forward from the preced-
ing fiscal year that is not subject to the repay-
ment obligation imposed by art. DC sec. 17(d).
Constitution of the State of Alaska; and

(D) the balance in the statutory budget re-
serve fund established in AS 37.05.540;

(2) "the amount appropriated for the previ-
ous fiscal year" means the amount appropriat-
ed from the

(A) constitutional budget reserve fund under
the authority granted in art. IX. sec. 17. Consti-
tution of the State of Alaska; and

(B) same revenue sources used to calculate
the money available for appropriation for the
current fiscal year; and

(3) "the amount of appropriations made in
the previous calendar year for the previous
fiscal year" means appropriations made from
sources identified in (2) of this subsection for a
fiscal year that were enacted during the calen-
dar year that ends on December 31 of that
same fiscal year.

(b) If the amount appropriated from the bud-
get reserve fund has not been repaid under art.
IX. sec. 17(d), Constitution of the State of
Alaska, the Department of Administration shall
transfer to the budget reserve fund the amount
of money comprising the unreserved, undcsig-
nated general fund balance to be carried for-
ward as of June 30 of the fiscal year, or as
much of it as is necessary to complete the

repayment. The transfer shall be made on or
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move to amend his complaint in order to
challenge the constitutionality of the Act."

On remand, the consolidated cases were
severed and Gov. Cowper was allowed to
amend his complaint to allege that the Act
was unconstitutional. He then moved for
partial summary judgment on this question.
The State also moved for a partial summary
judgment declaring the Act constitutional.
The superior court granted expedited consid-
eration of the summary judgment motions.
Following briefing and oral argument, the
court declared the Act unconstitutional on
April 8, 19943 In a written decision the
superior court held that AS 37.10.420 is un-
constitutional because it unduly limits the
funds counted as available for appropriation.
The court explained that “[i]f a simple major-
ity vote can withdraw the funds it is

before December 16 of the following fiscal
year.

(c) In this section, "unrestricted revenue ac-
cruing to the general fund" or "unreserved,
undesignated general fund balance carried for-
ward" is money not restricted by law to a
specific use that accrues to the general fund
according to accepted principles of govern-
mental or fund accounting adopted for the
state accounting system established under AS
37.05.150 in effect on July 1, 1990.

(d) An appropriation under an. DC sec. 17(b),
Constitution of the State of Alaska, requires an
affirmative vote of the majority of the members
of each house of the legislature. An appropria-
tion under art. DC sec. 17(c) requires an affir-
mative vote of three-fourths of the members of
each house of the legislature.

3. see Halford, 872 p.2d at 174-76. for a full
statement of the earlier proceedings in this case.

4. This court does not possess original jurisdiction
over the case. AS 22.05.010. In addition, no
Alaska court could normally adjudicate an action
by the State seeking to have a statute declared
constitutional, in the absence of the willing par-
ticipation of a truly adverse party. See Greater
Anchorage Ar-a Borough v. City of Anchorage,
504 P.2d 1047. 1036 (Alaska 1972) ("Parties
seeking a judicial determination of a hypotheu-
cal, advisory or moot question will be denied

relief.").

The superior court found AS 37.10.410 uncon-
stitutional based on an inconsistency between the
statute and this court’s interpretation of the term
"administrative proceeding” in Halford. The
State does not challenge this portion of the
court's decision in this petition.
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available for appropriation ... [unless] it be-
longs to someone else or would not be
there without the purpose and permission of
the source.” The superior court also ruled
that AS 37.10.420(b), which provides for re-
payment of funds appropriated out of the
budget reserve, unconstitutionally limits the
source of these funds. The superior court
did not attempt to identify which funds were
and were not available for appropriation un-
der section 17(b).

The State petitioned this court for emer-
gency review of the superior court's decision
with respect to AS 37.10.420. Gov. Cowper
cross-petitioned on the same issue. We
granted both petitions.  After expedited
briefing, we heard oral argument on April 22,

1994,

. STANDARD OF REVIEW

The State argues that this court should
defer to the legislatures interpretation of
section 17. The State bases this argument
on a “strong presumption”in favor of legisla-

6. See Hedkendom v. City of San Marino, 42
Cal.3d 481, 229 Cal.Rptr. 324. 327, 723 P.2d 64,

67 (1986) ("We must determine what the term
‘ad valorem tax' means in Article XIII A.");
Amedor Valley Joint Union High Sch. DOist. v.
State Bd of Bqualization. 22 cal.3d 208, 149
Cal.Rptr. 239, 257, 583 P.2d 1281, 1300 (1978)
(en banc) (discussing rules of construction used
by courts in interpreting constitutional provi-
sions); State ex . Udall v. Colonial Pern Ins.
(0. 112 N.M. 123, 812 P.2d 777, 782-83 (1991)
("We interpret our constitution to carry out its
spirit."); Coronedo Oil Co. v. Grieves, 603 P.2d
406, 411 (Wyo0.1979) ("Though the legislature's
interpretation of the constitution is not binding
on the supreme court, we would be loath to
interpret the constitution otherwise. We must
give weight to legislative interpretation, though
not conclusive.") (citations omitted).

The legislature’s interpretation of the constitu-
tional terms at issue in this case may be consid-
ered more persuasive than otherwise because of
its greater familiarity with appropriations. Def-
erence in such circumstances is at most, howev-
er, a single tool for use by this court in interpret-
ing the constitution. If the legislature adopted
AS 37.10.420 contemporaneously with its ap-
proval of the Legislative Resolve No. 129 (eventu-
al Article IX, section 17), that would be consid-
ered a significant indication of the actual mean-
ing of section 17. A statement by the Eighteenth
Legislature of the intent of the Sixteenth Legisla-
ture would not bear great weight even if the
subject was the meaning of a statute; the appli-
cable degree of deference is lessened by the fact

N

five interpretations, State ex rel Udall v.
Colonial Penn Ins. Co, 112 N.M. 123, 812
P.2d 777, 783 (1991), and the presumption
that statutes are constitutional, Bonjour v.
Bonjour, 592 P.2d 1233, 1237 (Alaska 1979).
Further, the disputed terms in section 17(b)
involve appropriations, and the power to ap-
propriate is wholly legislative, Alaska Const,
art. IX, § 13. The State misconstrues the
applicable standard of review.

The cases cited by the State do not sup-
port the proposition that courts should defer
to legislative interpretations of ambiguous
constitutional provisions. On the contrary, in
each of the cases cited by the State, the court
clearly is engaged in interpreting the consti-
tutional provision.6 Nor does the legisla-
ture's role in making appropriations some-
how alter or increase its authority to define
constitutional terms merely because the
terms contain the word “appropriation.”
This court retains the same power to inter-
pret constitutional terms regardless of the
subject matter of the term.7

that at issue is the meaning of a constitutional
amendment for which the legislature is not the
ultimate adopting authority, Our discussion of
the weight to be afforded a subsequent legislative
statement of the meaning of an earlier statute in
Hillman v. Natioomide Mut. Fre Ins. Co,, 758
P.2d 1248, 1252-53 (Alaska 1988), is relevant
here.
While the legislature is fully empowered to
declare present law by legislation, it is not
institutionally competent to issue opinions as
to what a statute passed by an earlier legisla-
ture meant. |If the legislature were in some
form to declare its opinion as to the meaning
of prior law, that declaration would be entitled
to the same respect that a court would afford
to, for example, an opinion of a learned com-
mentator; that is, the court would examine the
reasoning offered in support of the opinion and
either reject or accept it based on the merit of
the reasons given— It is possible to argue
that the legislature has knowledge superior to
a disinte jsted commentator because there
may be some legislators in the current legisla-
ture who were also members of the legislature
which passed the prior law and thus have
special insight into the intent of the legislature.
However, the force of this is dispelled when
one considers that it is not permissible to allow
a legislator to testify on the question of his
unexpressed legislative intent or on the unex-
pressed legislative intent of others.
Id, (citing Kenai Peninsula Borough Sch Dist. v.
Kenai Peninsula BEduc. Assn, 572 P.2d 416 (Alas-
ka 1977)).
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[1] This court's task, therefore, is identi-
cal to that faced whenever a statutory enact-
ment is claimed to run afoul ofa constitution-

" nrovision. "Questions concerning the con-
stitutionality of a statute are questions of law
and are reviewed de novo." Sun v. State,
830 P.2d 772, 775 n. 4 (Alaska 1992). We
must first determine what the constitution
actually means. The proper interpretation of
a constitutional provision is a question of law
to which this court applies its independent
judgment. Arco Alaska, Inc. v. State, 824
P.2d 708, 710 (Alaska 1992). We then exam-
ine the statute to see whether it conflicts
with the constitutional requirement. “(SJtat-
utes should be construed if reasonably possi-
ble to avoid the conclusion that they are
unconstitutional.” Sonneman v. Hickel, 836

P.2d 936, 940 (Alaska 1992).

The appropriate approach to interpreting
language in the Alaska Constitution is well
established. “Constitutional  provisions
should be given a reasonable and practical
interpretation in accordance with common
sense. The court should look to the plain
meaning and purpose of the provision and
the intent of the framers." Arco Alaska, 824
P.2d at 710; see also Kochutin v. State, 739

P.2d 170, 171 (Alaska 1987).
Because of our concern for interpreting

the constitution as the people ratified it,
we generally are reluctant to construe ab-

8. As preliminary matters. Gov. Cowper argues
that the statutes are invalid irrespective of their
substantive content because (1) they violate the
separation of powers doctrine; (2) they consti-
tute an impermissible attempt bv the legislature
to influence an ongoing judicial controversy; (3)
they intrude on the judicial realm of constitution-
al interpretation; and (4) the statute violates
article IX. section 7's prohibition against dedicat-
ed funds. The "influencing" claim pertains en-
tirely to AS 37.10.410 and therefore is not rele-
vant to the present petitions which deal exclu-
sively with AS 37.10.420. The "intrusion on the
judicial realm" argument is without merit.

Gov. Cowpcr's argument that the Act establish-
es a dedicated fund is also without merit. Al-
though the Act defines certain funds as not avail-
able for appropriation under section 17(b), it
does not prohibit the executive branch from re-
questing that these funds be reassigned to differ-
ent purposes or the legislative branch from allo-
cating these funds differently. Soiweirun v.
Hickel, 836 P.2d 936. 940 (Alaska 1992). In
addition, because the Act docs not dedicate any
state revenue to any particular fund, it cannot
implicate the prohibitions of section 7. There-
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strusely any constitutional term that has a
plain ordinary meaning. Rather, absent
some signs that the term at issue has
acquired a peculiar meaning by statutory
definition or judicial construction, we defer
to the meaning the people themselves
probably placed on the provision. Normal-
ly, such deference to the intent of the
people requires “(ajdherence to the com-
mon understanding of words.”

Citizens Coalition for Tort Reform, Inc. v.
McAlpive, 810 P.2d 162, 169 (Alaska 1991)
(citations omitted) (quoting Division of Elec-
tions v. Johnstone, 669 P.2d 537, 539 (Alaska

1983))
II. DISCUSSION

A. "Amount Available for Appropria-
tion"

[2] The primary issue in this case is the
meaning of the term "amount available for
appropriation” as used in article 1X, section
17(b) of the Alaska Constitution.3 The State
asserts, in accordance with the definition set
forth in AS 37.10.420(a)(1), that the "amount
available for appropriation” consists only of
1) unrestricted revenue accruing to the gen-
eral fund during the fiscal year; 2) general
fund program receipts as defined in AS 37.-
05.146;9 3) the unreserved, undesignated

fore, ihese funds are not made dedicated funds
by virtue of the Act.

9. AS 37.05.146 provides:

In AS 37.05.142— 37.05.146 and AS 37.07.080.
"program receipts" means fees, charges, in-
come earned on assets, and other state money
received by a state agency in connection with
the performance of its functions; all program
receipts except the following are general fund
program receipts:

(1) federal receipts;

(2) University of Alaska receipts (AS 14.40.-
491);

(3) individual, foundation,
gifts, grants, or bequests that by their terms are
restricted to a specific purpose;

(4) receipts of the following funds:
68(,§ioljighway working capital fund (AS 44.-

. H

0283) correctional industri j fund (AS 33.32.-
)

or corporation

(C) loan funds;
(D) international airport revenue fund (AS

37.15.430);
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general fund balance carried forward from
the preceding fiscal year; and 4) the balance
in the statutory budget reserve fund, AS
37.05.540. In addition to the program re-
ceipts excluded under AS 37.05.146, this defi-
nition excludes the funds b'sted in AS 37.05.-
146, several other funds which have been
established by the legislature,0and the sur-
plus assets of public corporations.1l  Gov.
Cowper argues that the "amount available
for appropriation” includes the total amount
accessible by the legislature, including all of
the funds and assets referred to above. Un-
der this argument, funds are available for
appropriation so long as a simple majority
can make the funds available.

We reject both interpretations. The text

of section 17 cannot support the State's nar-
row interpretation. However, Gov. Cowper’s
position would require a complete restructur-
ing of the established financial system of the
state government. We are unwilling to add
“missing terms" to the Constitution or to

(E) funds managed by the Alaska Housing
Finance Corporation (AS 18.36.020), the Alas-
ka Railroad Corporation (AS 42.40.010), the
Municipal Bond Bank Authority (AS 44.85.-
020), the Alaska Aerospace Development Cor-
poration (AS 14.40.821), or the Alaska Indus-
trial Development and Export Authority (AS
44.88.020);

(F) fish and game fund (AS 16.05.100);

(G) school fund (AS 43.50.140);

(H) training and building fund (AS 23.20.-
130);

(1) retirement funds (AS 14,25. AS 22.25. AS
26.05.222. AS 39.35. and former AS 39.37);

(J) permanent fund (art. IX. sec. 15. Alaska
Constitution);

(K) public school fund (AS 37.14.110);

(L) second injury fund (AS 23.30.040);

(M) fishermen's fund (AS 23.35.060);

(N) FICA administration fund (AS 39.30.-

050);
(0) receipts of the employee benefits pro-
gram established under AS 39.30,150- 39.30.-
180;
(P) receipts of the deferred compensation
program established under AS 39,45;

(Q) clean air protection fund (AS 46.14.260);

(R) receipts of the group insurance pro-
grams established under AS 39.30.090.

(5) receipts of or from the trust established
by AS 37.14.400— 37.14.450, except reimburse-
ments described in AS 37.14.410.

10. These additional funds include the Railbelt
energy fund, AS 37.05.520, the Alaska marine
highway system vessel replacement fund. AS 37.-
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interpret existing constitutional language
more broadly than intended by the framers
or the voters. Instead, we consider it appro-
priate, as well as consistent with both the
language of the amendment and the intent of
the framers, to focus on the legal status of
the various funds implicated in relationship
to the legislative power of appropriation.
The "amount available for appropriation”
must include all funds over which the legisla-
ture has retained the power to appropriate
and which art not available to pay expendi-
tures without further legislative appropria-
tion. 1t must also include all amounts which

the legislature actually appropriates for the
fiscal year, whether or not they could have
been considered available prior to the appro-

priation.

Our analysis of a constitutional provision
begins with, and remains grounded in, the
words of the provision itself. We are not
vested with the authority to add missing
terms or hypothesize differently worded pro-

05.550. the educational facilities maintenance
and construction fund, \S 37.05.560. the oil and
hazardous substance release response fund. AS
46.08.010, the power cost equalization and rural
electric capitalization fund. AS 42.45.100, the
power project fund. AS 42.45.010. the Alaska
science and technology endowment. AS 37.17.-
020. and the permanent fund earnings reserve

account. AS 37.13.145.

1. In 1985, the Department of Law issued an
informal opinion, written by Assistant Attorney
General James L. Baldwin, which concluded that
"unrestricted money in the [Alaska Housing Fi-
nance Corporation] revolving fund is probably
available for appropriation." 1985 Informal Op.
Any Gen. 307 at 309 (emphasis added). The
Opinion recommended that the statute governing
the Alaska Housing Finance Corporation (AHFC)
be amzndcd to specifically authorize interim
transfers of unrestricted surplus assets of AHFC
to the general fund and to provide that the board
of directors annually determine the amount of
surplus available for transfer. l[d. at 310-11.

The statutes governing the AHFC and the Alas-
ka Industrial Development and Export Authority
(AIDEA) now require each organization to annu-
ally determine whether it has assets in excess of
the amount required to fulfill its purposes. See
AS 18.56.089(b)(1); AS 44.88.205(b)(1). Each
organization must present this determination to
the legislature by January 10 of each year. AS
18.56.089(b)(2); AS 44.88.205(b)(2); -See Ch. 12
SLA 1991,
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visions in order to reach a particular result.2
Our task is to identify the meaning that the
people probably placed on the term. Hal-
ford, 872 P.2d at 176. The dictionary defini-
tions of the controlling words "amount” and
"available" provide a helpful starting point.
Webster's Third New International Dictio-
nary defines “amount” as "a: the total num-
ber or quantity ...; b: the sum of individu-
als ...; c the quantity at hand or under
consideration." 1d. at 72. Relevant defini-
tions of “available" are "3: such as may be
availed of: capable of use for the accomplish-
ment of a purpose: immediately uuilizable

..; 4 that is accessible or nay be obtained
... at disposal esp. for sale or utilization."
ld. at 150.

From similar dictionary definitions, Gov.
Cowper paraphrases “amount available for
appropriation” as meaning "the total funds
accessible by the legislature for appropria-
tion.” He further interprets this paraphrase
as meaning that all funds which the legisla-,.
ture can make available to itself by a majori-
ty vote, whatever their current use or desig-
nation, are “available for appropriation." B3
At the outer limits, this construction would

12. On this basis alone, we must reject the State's
plea to convert the term "amount available for
appropriation.” as used in section 17(b), to either
“amount available for appropriation from the
[unrestricted] general fund" or "revenues avail-
able for appropriation." If the definition of
"amount available for appropriation" in AS 37.-
10.420 is to withstand constitutional scrutiny, it
must be because it is in conformity with the text
of section 17(b), and not because section 17(b) is
missing words which would make it conform to

AS 37.10.420.

13. The State argues that the "common under-
standing" of the phrase "available for appropria-
tion" is more limited. It states that the term
should have the same meaning in the Constitu-
tion that it has in the budget process, meaning
only "revenue sources customarily considered by
the legislature.” The State asserts that only un-
restricted revenues arc so considered. To be
distinguished are "restricted revenues," the use
of which is restricted in some way, usually by the
source of the funds, predominantly the federal

government.

The State never asserts or shows evidence,
however, that the term "available for appropria-
tion" is actually used in any particular way in the
budget process. Rather, It argues that the term
"should be interpreted with reference to revenue
sources customarily considered by the legislature
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require that all net assets held by the State,
however liquid, be considered available in
determining whether the amount available
was less than the amount appropriated for
the previous year.u Such an expansive read-
ing of the constitutional language would ren-
der section 17(b) superfluous for all practical
purposes.B3 It would also involve the adop-
tion of a radically different approach to gov-
ernment financing. Neither result is consis-
tent with the purpose of the amendment, the
intent of the framers, or extrinsic indications
of the voters’ probable understanding of sec-

tion 17% terms.

Section 17(b) allows a simple legislative
majority to use the constitutional budget re-
serve fund in order to make up the difference
between the "2mount available for appropria-
tion" for a given fiscal year and the “amount
appropriated for the previous fiscal year." If
net state assets are included in the total
amount available, then they would have to be
actually expended before the budget reserve
fund could be reached by a simple majority
to keep spending at a constant level. Even if
we consider only net assets which exist in a
cash form—such as the balances contained in

when it considers the stale budget." It is also
not clear that the Ilegislative definition of
"amount available for appropriation" includes
all monies "customarily considered by the legis-
lature." Although it probably does include all
[EVENUES customarily considered, it may not in-
clude all amounts so considered.

14. Gov. Cowper does limit his argument to cash
funds, presumably because of the relative ease
with which cash funds can be converted to differ-
ent purposes, as compared to illiquid assets.
This is a reasonable limitation. Although we
have held, in a different context, that property
other than money may be "appropriated," SEC
McAlpine v, University of Alaska, 762 p.2d 81,
87-89 (Alaska 1988). it does not follow that it is
necessarily "available for appropriation” within
the meaning of section 17(b).

There does not appear to be any significant
difference, however, in the type of legislative
action necessary to reach cash funds and less
liquid state assets. Gov, Cowper's interpretation
therefore recognizes that "available." as used in
section 17(b), requires more than mere accessi-

bility.

IS. Under this interpretation, if state assets are in
excess of annual appropriations, even a total lack
of revenue would not allow a simple majority to
withdraw from the budget reserve fund.
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any one of the State’s several revolving loan
ftmds is—the existing state programs depen-
dent on these funds would have to be cur-
tailed if these funds were expended on anoth-
er purpose. These funds are maintained,
however, because in the judgment of the
legislature they serve worthwhile purposes.
Therefore, one of the uses the legislature
presumably would want to make of the newly
available money would be to reestablish
these funds. Yet, to the extent that any of
these funds were started and funded before
the previous year, there would not be an
equivalent appropriation in the previous year
to balance out the appropriation required in
the present year. Gov. Cowper’s interpreta-
tion of section 17(b)'s majority access formula
would, in effect, require reductions in the
level of government service until no liquid
funds remained before a simple majority
could reach the budget reserve.

One of the purposes of the budget reserve
amendment, however, was to provide a “sta-
bilizing mechanism" in the budgetary pro-
cess.I7 The formula in section 17(b), which
compares funds cirrently available to the
amount appropriate 1 for the previous fiscal
year, and allows sin pie majority appropria-
tion from the budget reserve fund to the
extent necessary "to provide for total, appro-
priations equal to the amount of appropria-
tions made in the previous calendar year for
the previous fiscal year," Alaska Const, art.
IX, § 17(b), reflects this purpose and clearly
anticipates use of the budget reserve fund to
maintain "equal” appropriation levels from
year to year. Gov. Cowper’ interpretation
is inconsistent with this purpose because it
would only allow simple majority access to
the budget reserve fund if all state programs
involvivig cash funds were eliminated or if

16. See, e.g., AS 03.10.040 (agricultural revolving
loan fund); AS 14.43.090 (scholarship revolving
loan fund); AS 14.43.630 (teacher scholarship
revolving loar fund); AS 16.10.340 (commercial
fishing revolving loan fund); AS 42.45.010 (pow-
er project fund); AS 42.45.250 (bulk fuel revolv-
ing loan fund); AS 44.29.210 (alcoholism and
drug abuse revolving loan fund); AS 44.88.400
(small business economic development revolving

45.95.060 (small business revolving

loan fund);
AS 45.98.010 (historical district re-

loan fund);
volving loan fund).

state spending were reduced by the total
amount retained in such funds.

Similarly, both the legislative history of
section 17 and extrinsic evidence of the vot-
er’s understanding of the amendment's provi-
sions indicate that elimination of state servic-
es and/or liquidation of state assets was not
considered a necessary prerequisite to simple
majority access to the budget reserve. Both
Representative Rieger and Representative
Brown stated in committee that if revenues
declined, a simple majority could appropriate
from the fund te make up the difference.B
Statements it liie voter pamphlet indicated
similar conauions e« appropriation.  The
statement in support of the amendment in
the voter pamphlet states:

The Legislature will be able to spend mon-

ey from the Budget Reserve only if:

* revenues are less than the amount ap-
propriated the previous year, in which case
money could be appropriated from the
Budget Reserve in an amount not to ex-
ceed the shortfall!.]

At the very least, this ballot measure will
establish a savings account that can help
minimize the effects of a “boom" one year,
and a "bust" the next.

The statement in opposition expresses a simi-
lar understanding:
Under paragraph (b) of the proposed con-
stitutional change, a simple majority in the
legislature could "borrow” funds from the
reserve, to make up any shortfall in reve-
nues, up to the amount appropriated in the

previous year.

(Emphasis eliminated.)
These statements demonstrate that Gov.
Cowper’s expansive reading of “amount avail-

17. Seg, €.0., Testimony of budget officer Mary
Halloran, House Finance Comm. TR. 37, May 1,

1990.

18. SEe statement of Rep, Rieger, H. Finance
Comm., HFC tape 90-97, tr. at 31 (May 3, 1990)
(" (11f oil prices went to S9, it would take a simple
majority to use the Budget Reserve Fund to bring
you back to whatyou had lastyear."); Statement
of Rep. Brown, Id. at 30 ("[T]o get back to last
year's spending level, a simple majority could
appropriate from the budget reserve.").
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able for appropriation” is not consistent with
the purpose of the amendment or the proba-
ble understanding of the drafters and voters.

On the surface, these statements may ap-
pear to support the State’s interpretation of
“amount available for appropriation” as in-
cluding only revenues received by the State
within the fiscal year.19 This interpretation
is, however, plainly inconsistent with the lan-
guage of section 17(b). If the drafters of the
amendment had intended that a decline in
revenues alone would trigger access, it would
have been easy to formulate a test which
compared current revenues to prior reve-
nues. The formula in section 17(h), however,
compares the "amount available for appropri-
ation" to the amount previously appropriated.
In order to accept the various secondary
indications of the people’s possible under-
standing as dispositive, it would be necessary
to read “amount available for appropriations”
as meaning only current revenue. Yet it is
clear that in the normal functioning of state
government, other funds are routinely avail-
able including, at a minimum, the general
fund balance carried forward. Nor is an
understanding that the reserve fund could be
reached by a simple majority when revenues
decline necessarily inconsistent with requir-
ing some standing funds to be considered
available for appropriation. The State con-
cedes that the statutory budget reserve ana
the general fund balance would have to be
considered available. See 37.10.420(a)(1)(C)-
(D). Eliminating even these funds from the
calculation would allow majority access to the
budget reserve whenever there was even the
slightest decline from year to year in reve-
nues, even if in the prior year a huge sum
was left unappropriated or placed in the stat-
utory budget reserve. The language of sec-

19 The State asserts that this reading is further
supported by newspaper descriptions of the
amendment prior to the 1990 general election.
Some of the statements in these articles do sup-

port the State's position:

If State revenues decline, money could be tak-
en out to fill the gap. For example, let's say
our state earned $2.5 billion in fiscal year
1995. For some reason, such as a drop in
production or @ drop in price, we pamed just
$1.5 billion in fiscal year 1996. The legislature
could tap into die Budget Reserve Fund to

make up the gap.
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tion 17 and the purposes behind the estab-
lishment of the fund do not support such
easy access.

The flaw in Gov. Cowper’s analysis of the
text of section 17(b) is in his assumption that
“available” can only mean “accessible by any
means.” The dictionary definitions of the
word indicate narrower meanings which are
more consistent with the purpose and intent
of the provision and with the probable under-
standing of the voters. As quoted above, one
of the definitions of “available" is “immedi-
ately utilizable," indicating that the ease with
which funds may be accessible is a factor in
determining their availability. This is in ac-
cord with a common sense understanding of
section 17. As demonstrated above, the pur-
pose and common understanding of the lan-
guage in section 17(b) allows the budget re-
serve to be used by a simple majority as
necessary to maintain state appropriations at
a constant level. Although all funds might
be available by some means, counting funds
already validly appropriated to a specific pur-
pose as still "available” would disrupt exist-
ing state programs and would constitute an
inflexible constitutional intrusion on the leg-
islature's authority to evaluate the wisdom of
particular appropriations. Although such a
constitutional intrusion is conceivable, we are
unwilling to read it into a provision with
quite a different purpose.

It is far more reasonable to interpret
“amount available for appropriation” in light
of the relative consequences of and circum-
stances attendant in making appropriations
from different sources. In this light, monies
which already have been validly committed
by the legislature to some purpose should not

"Vote Yes on Ballot Measure No. 1, Fairbanks
Daily News-Miner, nov. 2, 1990, at 4; See also
John Endcrs, "Cowper pushes for economic sta-
bility in form of state budget reserve fund." Ju-
neau Empire, oct. 25, 1990, at 3; John Endcrs,
"Budget Reserve-Account Would Cushion State
Revenue,” Anchorage Daily News. oct. 28, 1990,
at M 16; John Enders, "Ballot measure would set
up budget reserve,” Fairbanks Daily News-Miner,
Oct. 22, 1990, at 6 (“[I]f state revenues fell from
one year to the next the Legislature could tap the
reserve to make up the difference."). These arti-
cles cannot, however, control over contrary
wording in the constitution.
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be counted as available. In addition, illi-
quid assets owned by the state are not avail-
able so long as they remain illiquid. Given
the "stabilizing” purpose of the amendment,
it would make little sense to interpret section
17 as requiring the costly and time-consum-
ing process of liquefying state assets before
allowing majority access to the constitutional
budget reserve fund. See supra note 14.
The "amount available for appropriation”
would include, however, all monies from
which the legislature can make an appropria-
tion and which require a legislative appropri-
ation before they can be expended, as well as
any amount which would not otherwise be
counted as "available™ but from which the
legislature does in fact appropriate. This
interpretation is consistent with the stabiliz-
ing purpose of section 17 and with the extrin-
sic evidence of the voter’s understanding of
the amendment. Most importantly, it is con-
sistent with the text of section 17(b), as it is
based on a reasonable and practical interpre-
tation of the words of that section, in accor-
dance with common sense.2

20. To do otherwise would be (o continue to
count sums of money as "available for appropri-
ation" after they have been appropriated, so long
as they have not been paid out or converted from
cash to some other type of asset. Instead, we
recognize that any given sum of money can only
be appropriated once during a given time period.
Of course, if an appropriation lapses or if the
legislature does in fact reappropriate money
from an excluded fund to another purpose, it is
no longer necessary to exclude that money from
the "amount available for appropriation” in or-
der to protect the legislature's authority to make

such decisions.

21. This interpretation is related to the State's
argument that AS 37.10.420 properly excludes
"restricted funds" because those funds, at least
in part, have already been appropriated. Wc
reject, however, the State's conception of rele-
vant fund restrictions and the State'; definition
of when an amount has been validly appropriat-
ed. Therefore, our definition of the "amount
available for appropriation” includes several

funds excluded by the statutory definition.

22. "Trust receipts" include all funds, whatever
the source, which the State can only use for a
specific stated purpose under applicable law.
The largest “trust receipt” category'is federal
funding, which may only be appropriated by the
State for the purposes prescribed by the federal

government. Private entities may also grant the

This definition necessarily includes all
amounts which are in fact appropriated for a
fiscal year, including “trust receipts."2
There is nothing in the text or history of
section 17 which would justify classifying
money actually appropriated as unavailable
for appropriation.3

The State argues that "[sjound policy” re-
quires that these trust receipts be excluded
because they "are not available for discre-
tionary appropriation by the legislature.”
Even if we were to agree that policy consid-
erations favored a system which compared
only amounts available for discretionary ap-
propriation to the previous year’s appropria-
tions from such amounts, we could not im-
pose that policy choice on a differently word-
ed constitutional provision.

Moreover, it is not clear that excluding
these receipts would constitute a better poli-
cy. The appropriations made from these
receipts represent a significant portion of
state spending. The purposes to which these
funds are restricted include many core state
government functions, including education,

Slate money to use for specific purposes. State

appropriations from trust accounts, such as the
Public Employees Retirement Fund, for purposes
relating to the trust, such as fund administration,
are also properly characterized as trust receipts.
Although the amount of the appropriation is ap-
parently set by the legislature, it must be made in
accordance with trust principles. Therefore, the
amount which the legislature appropriates in ac-
cordance with trust principles is the amount
available to the legislature for such appropria-
tion. Finally, amounts appropriated by the legis-
lature out of other funds within executive agen-
cies for purposes of administering these funds,
under explicit statutory authority, may also be
treated as a type of trust receipt. 9S€g, €0, As
03.10.040(b) (agricultural revolving loan fund);
AS 16.10.340 (commercial fishing revolving loan
fund): AS 45.95,060(0) (small business revolving
loan fund). Although these funds arc not trust
funds, the statutes do limit legislative authority to

appropriate from them.

73. Money appropriated from the AHFC and the
AIDEA therefore must be counted as available
for appropriation. However, money which ei-
ther organization determines to be in excess of
the amount required to fulfill its purposes, see AS
13.56.089(b)(1); AS 44.88.205(b)(1), should not
be counted unless actually appropriated to an-
other purpose or transferred to the general fund.
The statutes do not automatically transfer these
funds out of the respective organizations.
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Websters Third New Int'l Dictionary 106
(1969). Black's Law Dictionary defines “ap-
propriation” as
[t]he act of appropriating or setting apart;
prescribing the destination of a thing; des-
ignating the use or application of a fund

032 Alaska

health, social services, public safety, and
transportation. See State of Alaska, Dep't of
Revenue, Revenue Sources Book (Fall 1993)
at 54 (listing historical grants-in-aid by cate-
gory). Because these funds are an integral
part of the State’s annual spending, changes
in the amounts received would certainly af-
fect other budget decisions. Policy consider-
ations therefore appear to favor including
trust receipts in the amount available, so
that, for example, declines in federal handing
might result in increased access to the bud-
get reserve fund. The budget reserve
amendment does anticipate that all budget
decisions be made in relation to one another.
We need not choose between these alterna-
tive policies, however. Regardless of which
policy argument is in fact more compelling,
the text of section 17(b) clearly requires that
all funds which are in fact appropriated be
counted as "available for appropriation.”

The key question in applying our interpre-
tation of the term "amount available for ap-
propriation” to particular funds2 is what
constitutes a valid appropriation such that
the funds involved are no longer available.
"Appropriation” is defined as

something that has been appropriated;
specif.: a sum of money set aside or allot-
ted by official or formal action for a specif-
ic use (as from public revenue by a legisla-
tive body that stipulates the amount, man-
ner, and purpose of items of expenditure).

In governmental accounting, an expendi-
ture authorized for a specified amount,
purpose, and time.J

Public law. The act by which the legisla-
tive department of government designates
a particular fund, or sets apart a specified
portion of the public revenue or of the
money in the public treasury, to be applied
to some general object of governmental
expenditure, or to some individual pur-
chase or expense. Authority given by leg-
islature to proper officers to apply distinct-
ly specified sum from designated fund out
of treasury in given year for specified ob-
ject or demand against the state.

Black's Law Dictionary 101-02 (6th ed.
1990); see generally McAlpinc v. University
of Maska, 762 P.2d 81, 87-88 (Alaska 1988)
(discussing definitions of "appropriation”).
In Thomas v. Rosen we cited with approv-
al the following definition of appropriation by
the Wisconsin Supreme Court:
An appropriation is the setting aside from
the public revenue of a certain sum of
money for a specified object, in such man-

confirmation votes is a question of Alaska consti-
tutional law. It is therefore a question to which
the nonjusticiability doctrine docs not apply.”).
Although the court cannot say what particular
funds should be used for appropriations, or set
the amount of appropriations, it can and must

24. In this regard, the State argues that the ques-
tion of whether funds outside the unrestricted
general fund are "available for appropriation" is
"notjusticiable in a court of law." To the extent
the State argues that this court cannot decide the

meaning of the term "available for appropria-
tion" or the legal status of different funds under
this definition, its position is without merit. The
meaning of the constitution and its application to
particular facts are questions squarely within the
jurisdiction and inherent power of the judiciary.
"(T]he judicial branch of government has the
constitutionally mandated duty to ensure compli-
ance with the provisions of the Alaska Constitu-
tion. including compliance by the legislature.”
Malone v. Meekins, 650 P.2d 351, 356 (Alaska
1982). The State's error is in assuming that the
"power of appropriation necessarily includes the
power to determine what amounts are available(
to finance appropriations enacted." Compare
Abood v. Gorsurh. 703 p.2d 1158, 1161-62 (Alas-
ka 1985) ("What quorum is necessary for the

determine the status of particular funds when
such a determination is necessary for constitu-
tional interpretation or enforcement.

The State is correct, however, insofar as it

asserts that decisions to appropriate certain
funds and withdraw other appropriations are
political questions. All this means, however, is
that the court cannot second guess the wisdom of
individual appropriation or non-appropriation
decisions. This limitation supports a definition
of "available for appropriation” which does not
require amounts validly appropriated to specific
As these amounts have

purposes to be counted.
counting them as

already been appropriated,
available is functionally equivalent to questioning
the wisdom of the original appropriation.
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ner that the executive officers of the gov-

ernment are authorized to use that money,

and no more, for that object, and no other.
569 P.2d 793, 796 (Alaska 1977) (quoting
State ex rel Finnegan v. Dammann, 220
Wis. 143, 264 N.W. 622, 624 (1936)). Finally,
in City of Fairbanlc$*v. Fairbanks Conven-
tion and Visitors Bureau, in determining
that a local initiative did not make an appro-
priation, we asked “whether the initiative

would set aside a certain specified amount of-

money or property for a specific purpose or
object in such a manner that is executable,
mandatory, and reasonably definite with no
further legislative action." 818 P.2d 1153,

1157 (Alaska 1991).

Under these definitions, it is clear that one
of the fundamental characteristics of an ap-
propriation, in the public law context, is that
it authorizes governmental expenditure with-
out further legislative action. Therefore,
funds established by the legislature which
may be used to pay state expenditures with-
out further legislative action are not available
for appropriation, to the extent that expend -
tures are authorized This is true regard’ess
of whether the fund is nominally established
within the general fund or within a state
agency. For example, the oil and hazardous
substance release response fund is a restrict-
ed fund within the general fund. AS 46.0S.-
010. The commissioner of environmental
conservation is authorized to

use money from the fund to

(1) investigate and evaluate the release
or threatened release of oil or a hazardous
substance, and contain, clean up, and take
other necessary action, such as monitoring
and assessing, to address a release or
threatened release of oil or a hazardous
substance that poses an imminent and sub-
stantial threat to the public health or wel-
fare, or to the environment.

AS 46.08.040(a). The entire balance of the
fund could potentially be used by the com-

25. AS 46.08.040 lists eight other purposes for
which the commissioner of environmental con-
servation may use money from the fund. S€r AS
46.08.040(a)(2>-<7) and (d)()-<2). Except as
provided for in AS 46.08.040(d)(1). however, ex-
penditures for these purposes arc limited to
amounts available from appropriations made
specifically for the purposes listed. 'AS 46.08.-

missioner of environmental conservation un-
der this provision without any further autho-
rization by the legislature.s In addition, AS
46.08.040(b) authorizes the governor to use
money from the fund to respond to an oil or
hazardous substance discharge emergency
during the effective period of such an emer-
gency declared under AS 26.23.020(c). Be-
cause the legislature has made the entire
balance of this fund available for expendi-
ture, the amounts deposited into the fund are
validly appropriated and therefore no longer

available for appropriation.

On the other hand, funds which require
further legislative appropriation before ex-
penditures can be made against them are
available for appropriation. Thus, the Rail-
belt energy fund, AS 37.05.520, the Alaska
marine highway system vessel replacement
fund, AS 37.05.550, and the educational facili-
ties maintenance and construction fund, AS
37.u5.560, remain "available for appropria-
tion,” within the meaning of section 17(b).
Each of these funds has the same general
structure. Each is established as a "restrict-
ed" fund within the general fund, and each
consists of money “appropriated” to it by the
legislature.  AS 37.05.520, .550(a), .560(a),
These initial appropriations, however, are not
sufficient to support any expenditure. Fur-
ther legislative appropriations are necessary.
See AS 37.05.520 (“The legislature may ap-
propriate money from the fund for programs,
projects, and other expenditures to assist in
meeting Railbelt energy needs, including
projects for retrofitting state-owned build-
ings for and facilities for energy conserva-
tion."); AS 37.05.550(a) ("The legislature may
appropriate money from the fund for refur-
bishment of existing state ferry vessels, or
replacement of retired or outmoded state
ferry vessels."); AS 37.05.560(b) ("Money in
the fund may be appropriated (1) to finance
the design, construction, and maintenance of
public school facilities; and (2) for mainte-

040(c). AS 46.08.040(d)(1) provides that the
commissioner of environmental conservation
shall, upon request of the Alaska Legislative
Council, "use money from the fund to reimburse
the Alaska Legislative Council for expenditures
that it makes for the operation of the Citizens'
Oversight Council on Oil and Other Hazardous

Substances."
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nance of University of Alaska facilities.").%
Because the initial "appropriations” to these
funds cannot support any expenditure, the
money in these funds remains "available for
appropriation” until further appropriations

are made.Z/

A similar analysis applies to the permanent
fund earnings reserve account (earnings re-
serve account), AS 37.13.145. This fund is
established as a separate account within the
permanent fund under the authority of the
last sentence of Article 1X, § 15 of the Alas-
ka Constitution: “All income from the per-
manent fund shall be deposited in the gener-
al fund unless otherwise provided by law."
AS 37.13.145(a) provides otherwise: "The
earnings reserve account is established as a
separate account in the fund. Income from
the fund shall be deposited by the corpora-
tion into the account as soon as it is re-
ceived." Therefore, money in the earnings
reserve account never passes through thi
general fund, and is never appropriated as
such by the legislature.

A percentage of the money in the reserve
account is automatically transferred to the

26. The lists of specific purposes in each statute
for which these second appropriations "may” be
made are not sufficient to make the assignment
of money to these funds "appropriations." Fur-
ther appropriations are necessary before expen-
ditures can be made. In addition, we have previ-
ously recognized that statutory statements that
the legislature "may" appropriate money from
funds within the general fund for specific pur-
poses "impose no legal restraint on the appropri-
ations power of the legislature.” Sonneman V.
Hickel. 836 P.2d 936. 939-40 (Alaska 1992).

27. In a hybrid situation, where expenditures can
be made from part but not all of a fund, the fund
is not available for appropriations to the extent
that 1 is subject to expenditure without further
legislative approval. We express no opinion on
the possible status of funds which technically are
subject to ft Il expenditure, but which are funded
well beyom any reasonably expectable need, as
there is no evidence in the record before us that
any such fund exists.

We also make no attempt to name and classify
as "available" or "unavailable" every fund with-
in the treasury of the State of Alaska. We leave
it, in the first instance, to executive and legisla-
tive branch officials more familiar with all of the
funds involved to apply the general definition we

adopt today.

28. In a May 1990 memorandum describing the
budget reserve amendment, budget officer Mary
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dividend fund at the end of each fiscal year.
AS 37.13.145(b). After that transfer has
been made, an additional amount is trans-
ferred from the earnings reserve account to
the principal of the permanent fund in order
to "offset the effect of inflation on principal
of the fund." AS 37.13.145(c). No regular
provision is made for amounts in the earn-
ings reserve account in excess of that neces-
sary to fund dividends and inflation proof the
permanent fund principal. Absent an appro-
priation, this excess accumulates from year
to year. The unencumbered balance of this
account was $1,087 hillion as of February 28,

1994.

The balance remaining in the earnings re-
serve account each year after the dividend
and inflation-proofing transfers have been
made is liquid, has never been appropriated
by the legislature, and is not subject to ex-
penditure without further legislative action.
There are no statutory or constitutional pro-
hibitions against direct appropriations from
this account.8 The earnings reserve account
is therefore available for appropriation.2

Halloran states that the amount available for
appropriation includes "all revenue sources,
such as permanent fund earnings, federal funds
and other restricted funds."

In addition, the language of section 17, and
specifically the difference in language between
sections 17(b) and (d). suggests that at least some
funds outside the general fund may be available
for appropriation. Compare § 17(b) ("the
amount available for appropriation for a fiscal
year") with § 17(d) ("the amount of money in
the general fund available for appropriation”).

29. In oral argument before the superior court,
the State argued that the eamirgs reserve ac-
count should not be considered available be-
cause, under current projections of the Alaska

Permanent Fund Corporation, the entire balance

will be used for dividend payments and inflation

proofing by the year 2010. This argument rests
on reasoning similar to that which prompted us
to conclude that the oil and hazardous substance
release response fund was not available for ap-
propriation: the entire account may be expended
without further legislative action. Unlike the
release response fund, which may be needed for
expenditure at any time, the earnings reserve
account balance will not be used for many years
to come. In the meantime, there are no restric-
tions on its use. Something more than a possi-
bility of future use is necessary before a fund is
considered no longer available for appropriation.
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[3] Alaska Statute 37.10.420 fails to in-
clude several funds—including trust receipts,
“restricted" accounts within the general fund
which require further legislative appropria-
tion before they can be expended, and the
permanent fund earnings reserve account—
in the "amount available for appropriation”
which are in fact available within the mean-
ing of article IX, section 17 of the Alaska
Constitution. It therefore does not provide
an accurate definition of the constitutional
term. Therefore, although we differ from
the superior court in our analysis of the
"amount available for appropriation,” we af-
jj.m the superior court’s decision declaring
AS 37.10.420(a)(1) unconstitutional.

In summary, the “amount available for ap-
propriation” within the meaning of article IX,
section 17 of the Alaska Constitution includes
all monies over which the legislature has
retained the power to appropriate and which
require further appropriation before expendi-
ture. In addition, all amounts actually ap-
propriated, whether or not they would have
been considered available prior to appropria-
tion, are available within the meaning of sec-
tion 17. Illiquid assets, such as land and
unexploited natural resources, are not avail-
able so long as they remain illiquid. For
these reasons, trust receipts are available for
appropriation, as are funds like the Railbelt
energy fund and the educational facilities
maintenance and construction fund, which
are not available for expenditure without ad-
ditional appropriations. In contrast, the oil
and hazardous substance release response
fund is not counted as available because the
entire balance of the fund may be expended
at any time without further legislative action.
The availability of funds not specifically dis-
cussed in this opinion must be determined in
accordance with this opinion. Finally, the
permanent fund earnings reserve account
must be counted as available for appropria-
tion, because appropriations may be made
from it and it is not subject to expenditure
without legislative action.

30. This amount would include appropriations
made from the constitutional budget resetve
fund. It would not include ‘'"‘appropriations”
made to funds from which additional appropria-
tions are necessary before expenditures can be

made. |If the legislature both appropriates mon-

B. “Amount appropriated for the previ-
ous fiscal year”

[4] The meaning of ui.. term "amount
appropriated for the previous fiscal year" in
article 1X, section 17(b) of the Alaska Consti-
tution follows logically from the definitions of
the word "appropriation” listed above. The
"amount appropriated for the previous fiscal
year” means all amounts set aside for the
previous fiscal year by the legislature “for.a
specific purpose orJobjeet in such a manner
that is executable, mandatory, and reason-
ably definite with no further legislative ac-
tion.” Fairbanks Convention and Visitors
Bureau, 818 P.2d at 1157. In short, the
“amount appropriated” includes every dollar
appropriated by the legislature, whatever its
source.) Because our definition of the
amount available for appropriation includes
all amounts actually appropriated, it is un-
necessary to exclude artificially any amount
actually appropriated from the "amount ap-
propriated” in order to achieve symmetry in
the comparison. The State correctly argues
that this symmetry is necessary in order to
insure that the comparison required by sec-
tion 17(b) fairly measures the need for access
to the budget reserve fund. Contrary to the
State's argument, however, symmetry can be
obtained without abandoning the plain mean-
ing of the words used in the constitution.
Because AS 37.10.420(a)(2) does not include
all actual appropriations made for the previ-
ous fiscal year in the "amount appropriated
for the previous fiscal year," it does not
accurately reflect the meaning of the consti-
tutional term. We therefore affirm the supe-
rior court’s decision declaring AS 37.10.-
420(a)(2) unconstitutional.

C. “Amount of appropriations made in
the previous calendar year for the
previous fiscal year"

[5] Alaska Statute 37.10.420(a)(3) defines
the "amount of appropriations made in the
previous calendar year for the previous fiscal

ey into a fund which is not available for appro-
priation and removes money from the same fund
to appropriate to a different purpose in the same
year, the amounts should be offset so that the
same amount of money is not counted twice in
determining the total amount appropriated.
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year" in terms of the unconstitutionally limit-
ed number of appropriation sources identi-
fied in subsection (a)(2) of the statute, which
itself relies primarily on the sources identi-
fied in subsection (a)(1). It cannot be sev-
ered from these subsections and therefore is
also unconstitutional, as the superior court

properly held.

This term is meant to prevent the legisla-
ture from increasing prior year appropria-
tions in order to increase access to the bud-
get reserve in the present year.3 Other
than its unduly narrow interpretation of what
counts as an appropriation, the definition of
the term in AS 37.10.420(a)(3) appears to be
consistent with this purpose. The "amount
of appropriations made in the previous calen-
dar year for the previous fiscal year” means
the amount of all appropriations made in the
calendar year in which the previous fiscal

year began.

D. Constitutionality of AS 37.10.420(b)

[6] Alaska Statute 37.10.420(b) desig-
nates the means by which appropriations
from the budget reserve fund are paid back
to the fund. Article IX, § 17(d) provides:

If an appropriation is made from the bud-
get reserve fund, until the amount appro-
priated is repaid, the amount of money in
the general fund available for appropria-
tion at the end of each succeeding Fiscal
year shall be deposited in the budget re-
serve fund. The legislature shall imple-
ment this subsection by law.

Pursuant to the authority granted it by
§ 17(d), the legislature enacted AS 37.10.-
420(b), which provides:
If the amount appropriated from the bud-
get reserve fund has not been repaid un-
der art. IX, sec. 17(d), Constitution of the
State of Alaska, the Department of Admin-

31. SEE Halloran memorandum, at 5 ("The phrase
‘in the previous calendar year' was inserted by
the House Finance Committee specifically to pre-
clude stratagems whereby a supplemental appro-
priation to the current fiscal year ... could be
made in order to increase the allowable size of a
Budget Reserve Fund apiropriation for the fiscal
year being budgeted.")

32. We see no reason to give "available for appro-
priation" a different meaning in subsection (d)
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istration shall transfer to the budget re-
serve fund the amount of money compro-
mising the unreserved, undesignated gen-
eral fund balance to be carried forward as-
of June 30 of the fiscal year, or as much as
necessary to complete the repayment.
The transfer shall be made on or before
December 16 of the following fiscal year.

This definition excludes restricted funds
within the general fund from the calculation
of the amount available to pay back appropri-
ations from the budget reserve fund. As
discussed above, some of these funds remain
"available for appropriation” within the
meaning of section 17.2 Although the con-
stitution gives the legislature authority to
implement subsection (d), the legislature’s
authority must be exercised within the con-
straints of subsection (d)'s own requirements.
Because AS 37.10.420 fails to consider all
amounts which are "available for appropria-
tion" within the meaning of section 17 in
determining the State's repayment obli-
gation, it is unconstitutional. The superior
court's decision declaring AS 37.10.420(b) un-
constitutional is therefore affirmed.

[11. CONCLUSION

The decision of tiie superior court is AF-
FIRMED, for the reasons stated in this opin-

ion.

than we did in subsection (b). We recognize,

however, that the payback provision in section
17(d) is limited to only those funds which are
"available for appropriation” and “in the general
fund." Thus, available amounts outside the gen-
eral fund, such as the earnings reserve account,
need not be deposited in the budget reserve.
This additional limitation has no effect on funds
which exist within the general fund.
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Quotes from the 1990 Voters Guide Statement on the
Budget Reserve Constitutional Amendmentin 1990

In 1990, the voters approved the Budget Reserve Constitutional Amendment which created the
Constitutional Budget Reserve Fund (CBRF). In the ballot measure presented to the voters, there
were several references to how the fund could be used. The statements clearly indicate that the
intent W : that in years where there is a budget shortfall, monies from the CBRF can be accessed

by a simple majority vote.

> The ballot language explanation prepared by the Lt. Governor's office said, in part,
"Thefund could be used when money availablefor api)roprlatlon in the year is less

than the year before, but only to make up the shortfall*

> The summary prepared by the Legislative Affairs Agency said, in part, ) ]
""Appropriations may be madefrom thefund if money availablefora fiscal year is less

than the amount appropriatedfor the prioryear."

> The Statement in Support of the Ballot Measure said, in part,

""Ballot Measure 1is thefirst step Alaskans can take to effectively control state
spending.”and "'revenues are less than the amount aBproprlate in the previous year,
in which case money could be appropriatedfrom the Budget Reserve in an amount not
to exceed the shortfall"

These statements were signed by Senator Faiks and Representatives Brown and Randy
Phillips.

> The Statement in Opposition to the Ballot Measure said, in part,

""Under paragraph (b) ofthe proposed constitutional change, a simﬁle majority in the
legislature could 'borrow'fundsfrom the reserve, to make up any shortfall in revenues,

up to the amount appropriated in the previous year."

This statement was signed by Representative Marlin.

> In addition, in 1994, the Legislature passed AS37.10.420, which reiterated that CBR funds
could be used in this manner with a simple majority vote.
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Apr 17, 2001

SENATE JOINT RESOLUTION NO. 24
Proposing amendments to the Constitution of the State of

Alaska relating to the budget reserve fund.

This was the first hearing for this resolution in the Senate
Finance Committee.

Co-Chair Donley detailed the history of the CBR. He surmised that
this resolution would restore "the original intent" of the
constitutional language. He stated it would also «clarify the
conditions under which funds are drawn from the CBR and when a

three-quarters legislative vote is required.

Co-Chair Donley explained that currently a three-quarters vote is
determined by a comparison of revenue in the current fiscal year
with appropriations from the prior fiscal year. He stressed that
this has little to do with the size of the fiscal gap. He detailed
how the proposal compares revenue and appropriations from the same
fiscal year, thus making a more accurate determination of a fiscal

gap.

Co-Chair Donley informed the intent of the existing CBR
constitutional amendment is in years where the legislature is
proposing to spend less than in a previous year, the CBR could be
accessed by a simple majority vote. He continued that if a
legislature proposed to spend more than in the previous year, a
three-quarters vote would be necessary to draw from the CBR to fund

the extra spending.

Co-Chair Donley remarked that this creates a "natural limitation"
on the growth of government by requiring three-quarters of
legislators agree that the increased spending was necessary.

Co-Chair Donley spoke to court cases dealing with interpretation of
the original constitutional amendment. He said that the court
granted a more expansive definition of funds available for
appropriation then the legislature normally considers during the
budget process. As a result, he said the three-quarters vote Is now
needed even if spending is not higher than in the previous year. He
noted that in the past five years, the spending was not higher, yet
the three-quarters vote was required to access funds from the CBR

to balance the spending.

Co-Chair Donley asserted that the dynamic that occurred is "the
exact opposite from what was intended by the Republican minority"
when the original constitutional amendment was proposed. This
dynamic, he expressed is that the three-quarters vote has been used
by the current minority to encourage additional spending on
additional items. He concluded that the original intent has changed
from establishing a method to limit government growth to a vehicle

almost requiring growth.
Co-Chair Donley continued that the situation was even worse because

of a "sweep provision™ included in the original CBR language. This
provision he detailed, stipulates that even if the CBR funds are
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not required to balance the budget in a particular year, such as
when o1l revenues were high, money borrowed in previous years must
be paid back into the CBR and a three-quarters vote is needed to do
so. He stressed that because the legislature has withdrawn several
billion dollars from the CBR in the past, the three-quarters vote
if required each year to avoid the sweep provision, which would
confiscate all non-general fund revenues for deposit into the CBR

as payment toward the debt.

Co-Chair Donley opined that although the CBR has been successful as
a savings account, the mechanism to access this account is flawed
and does not operate as originally intended.

Co-Chair Donley addressed the resolution, explaining that it
revises the CBR constitutional amendment clarifying that in years
with proposed spending less than the prior year, the CBR could be
accessed with a simple mag']orit vote and also eliminates the sweep
provision. He noted that the three-quarters legislative v'-'e would

still be necessary in years of increased spending.

Co-Chair Kelly asked what would happen if the three-quarter vote to
appropriate money from the CBR failed, but the appropriation

legislation passed.

Co-Chair Donley replied that the sweep provision would apply. He
stressed that  while, "a lot of people would not Ilike the
consequences of the sweep, life would go on."

Co-Chair Kelly remarked the reason for hearing this resolution at
this time is to begin debate on the issue. He did not want the
legislature to be allowed to have "a runaway budget" and opined
that future legislatures would benefit from the restraint exercised

in the past few years.

Senator Austerman stated that the entire CBR has been "a thorn in
my side" since he wasfirst elected to the legislature. He did not
think the current method operates as it was originally intended and
instead functions as a savings account used to balance the state
budget each year. He surmised that the intent of the fund was to
provide a buffer for years of hardship, such as in 1986 when the
oil prices dropped. He wunderstood that each year the legislature
would be required to prepare and approve a budget and would argue
over it, but suggested that at least guidelines could be put in

place.

Co-Chair Kelly stated that SJR 23 was an appropriate firststep in
getting the public to consider different funding sources

Senator Ward shared recent discussions on the CBP. he participated
in while in his district. He said the conversation expanded to
include future revenue from oil development and other sources. He
stated that thepublic must know that there is a spending plan.

Co-Chair Kelly ordered the resolution HELD in Committee.
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Senate FINANCE Minute

Apr 23, 2001

SENATE JOINT RESOLUTION NO. 24
Proposing amendments to the Constitution of the State of

Alaska relating to the budget reserve fund.

This was the second hearing for this bill in the Senate Finance
Committee.

Co-Chair Donley testified this resolution would reform the language
governing the Constitutional Budget Reserve fund (CBR) in the
Alaska Constitution (Article IX, Section 17). He stated that when
the constitutional amendment creating this section was initially
proposed, the intent was that the CBR could be accessed by a simple
majority vote of the legislature in years where the amount of
general fund spending was not higher then the previous yearls
spending. However, in a series of rulings, he pointed out the court
"misinterpreted the meaning of the language of ‘all funds
available’ or ‘'unrestricted funds™. The resulting definition, he
said, requires a three-quarters vote every time the CBR i

accessed.

Co-Chair Donley opined, "This turned the intent of the amendment
effectively on its head" and transformed it from a vehicle to
restrain state spending into "a vehicle that actually promotes
increased state spending.” He explained any group of legislators
constituting at least one-'forth of either the House of
Representatives or the Senate could "force additional spending to
occur" by refusing to vote *wor the CBR draw until their budget
requests are included. He stated this reverses the original intent
of the constitutional amendment approved by the voters.

Co-Chair Donley informed this resolution clarifies the language in
the constitution to allow the provision to function as originally
intended. He detailed that in years of spending higher than in the
previous year, the three-quarters vote would be necessary to access

the CBR.

Co-Chair Donley noted the "sweep provision™ is removed from the
constitution by this resolution. He defined the provision, saying
that without a specific three-quarters vote, non-general funds,
such as from the Marine Highway System and Aerospace development,
are used to repay the CBR for previous withdrawals. He stated that
this provision is "unpalatable” to those working in the state
government as well as most Alaskans, who would be "injured” from

reductions to the affected programs.

Co-Chair Donley summarized that the resolution corrects an
"e..oneous court interpretation of amounts available for
appropriation language." He remarked this would help restrain the
current practice of a small group of legislators forcing increased
spending, resulting in a "more fiscally responsible system that
reasonably allows access" to the CBR in those years the legislature
"exercises fiscal discipline” and does not spend more than in the

previous year.

Co-Chair Kelly asked for clarification of how this resolution
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addresses the sweep provision.

Co-Chair Donley answered the provision is removed from the
constitution thereby eliminating the necessity of a three-quarter

vote to prevent "the sweep."

Senator Austerman wunderstood the current system requires a three-
quarter vote to draw from the CBR. He cited language deleted from
the constitution shown on page 2, lines 5 and 6 of the committee
substitute, "less than the amount appropriated for the previous
fiscal year, an appropriation may be made”. He asked if the amount
were higher than the previous year, would the three-quarter vote

still be necessary.

Co-Chair Donley responded if the legislature adopts a budget that
spends more than tha amount of general funds available for that
fiscal year, a three-quarters vote would be required in order to

withdraw the remaining amount from the CBR.

Senator Awusterman asked for the section in the resolution that
addresses the three-quarter vote.

Co-Chair Donley referred to the existing language in the
constitution.

AT EASE 9:20 AM / 9:25 AM

Co-Chair Kelly wunderstood the resolution allows the legislature to
draw from the CBR without a three-quarter vote if the general fund
SEending is no more than that of the previous year. He continued
that if the spending were higher, a three-quarter vote would be
necessary. He explained funds could be withdrawn from the CBR,
without a three-quarter vote, to pay the difference between the
amount of general funds available and the total spending from the
previous year. He commented that this would eliminate "the dance
that we go through down here" to secure necessary votes for the CBR

draw.

Co-Chair Kelly opined the sweep provision is "probably the most
threatening" aspect of the CBR language currently in the

constitution.

Senator Olson spoke to concerns that in a few years, the CBR would
be exhausted. He asked how this resolution guarantees cost savings

or increases the longevity of the fund.

Co-Chair Donley noted the CBR had been expected to decline in the
Bast few vyears, but that it actually has grown to a projected $3
illion at the end of the current fiscal year. He agreed the fund
is still projected to decrease in the upcoming several years and
remarked this resolution would protect the CBR in multiple ways and
would "reverse the whole presumption of access to the CBR." He
reiterated the current system "forces more spending” and larger
withdrawals from the CBR because "certain elements in the
legislature™ "blackmail" the majority until their spending items
are included in the budget. Under the proposed constitutional
amendment, he continued, this practice could only occur during
years of increased general fund spending. He read language from

page 2, lines 7 ‘through 12 of the committee substitute to
demonstrate: "However, the amount transferred from the fund under
this subsection may not exceed the amount necessary, when added to
other funds available for appropriation, to provide for total
funding equal to the amount of appropriations made for the previous
fiscal year." He stated spending could "fill in the gap" from the

previous year but that a three-quarters vote would be required for
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any additional spending. This, he stressed, would "hold down"
withdrawals from the CBR thus making the fund last longer.

Senator Wilken asked for «clarification that the withdrawal from the
CBR would be automatic, provided the amount of spending was no
greater then in the previous year.

Co-Chair Donley specified a majority vote is required to pass the

budget and would

serve as approval to withdraw funds from the CBR.

Senator Green expressed that she hoped this resolution would
provide an incentive to spend less.

Co-Chair Donley

number of legislators

affirmed it would by preventing "a very small

to force higher spending” than in the

previous year by "utilizingthe courts' misinterpretation of  the
original intent of the CBR language.”

Co-Chair Kelly emphasized, "the beauty of it is that we are able to

fight over just

increases,” which he said was the original

intent of the constitutional amendment.

Senator Green referred to page 2, lines 12 ‘through 14 of the

committee substitute,

"For purposes of applying this subsection,

amounts available for appropriation or appropriated from federal
funds, income of the permanent fund, or this budget reserve fund

may not be considered."
earnings, such as from
the Alaska Development

She asked if this should include retained
the Alaska Housing Finance Corporation or
and Export Awuthority as exclusions. She

noted the court excluded these earnings in Hickle vs. Halford and
was concerned whether the court would reverse itself if the items

were left out of the

resolution if it was adopted.

Co-Chair Kelly recalled that the matter of corporate receipts was
discussed in relationship to the spending limit during a previous

meeting. Because

SJR 23, Constitutional

of this, he wanted to merge this resolution with

Amendment. Appropriation Limit, but that

there were title restraints preventing this.

Co-Chair Donley responded the issue is addressed in language on

page 2 lines 14
purposes of this

and 15 of the committee substitute, "For the
subsection, ‘'unrestricted general fund' shall be

defined by law." This he explained, "leaves it to the legislature
to, by statute, have the flexibility to define that question." He
reminded that the legislature had passed a law providing this

definition after

1990. He stated this

the constitutional amendment was first adopted in
law was consistent with the original intent of

the amendment however the court overturned it and "adopted their

own interpretation

funds.

the definition™ of unrestricted general

Senator Hoffman posed a scenario of an initial appropriation that

is no greater than

that of the previous year's spending until

supplemental funds are appropriated thus raising the total amount

above the lim it.

He asked if the supplemental budget would require

a three-quarter vote in this situation.

Co-Chair Donley sirmised a three-quarter vote would be required to

access those CBR

funds because the spending occurs within the same

fiscal year ~.nd exceeds that of the previous year. He noted if the

original budget

low enough to allow for asupé)IementaI

appropriation, the three-quarter vote would not be require

Co-Chair Kelly shared that he wished the resolution to continue.

30f4
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Co-Chair Donley offered a motion to move SJR 24 from Committee with
a zero fiscal note from the Office of the Governor, Division of

Elections.

There was no objection and the bill MOVED from Committee.
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Senate RULES Minute

May 01,2001
SJR 24-AMEND CONSTITUTIONAL BUDGET RESERVE FUND

SENATOR COWDERY moved to adopt CSSJR_24(RLS), Version L, as the
working document of the committee. There being no objection, the

motion carried.

SENATOR DAVE DONLEY, Co-Chair of the Senate Finance Committee,
sponsor of SJR 24, explained the intent of this constitutional
amendment is to restore the original intent of the constitutional
budget reserve (CBR) as adopted. The original draft of the
legislation contained a provision for an automatic draw from the
CBR for the amount of money in the budget that was less than or
equal to the prior year's appropriation. That was not requested by
the Senate Finance Committee. The Committee debated that provision
and worked with the Legislative Finance Division. All agreed it
would be better to have a separate simple majority vote for the
withdrawal of CBR funds. That is the only change made to the

Senate Rules Committee substitute.

CHAIRWOMAN PEARCE asked if there would be a separate section that
would trigger another CBR vote.

SENATOR DONLEY answered there would probably be a separate section
in the budget that would require a separate vote to withdraw money

from the CBR.

There being no further questions or testimony, SENATOR COWDERY
moved to calendar all Senate versions of SJR 24.

SENATOR ELLIS objected.

The motion to calendar all Senate wversions of SJR 24 carried with
Senators Cowdery, Phillips, Therriault and Pearce voting "yea," and

Senator Ellis voting "nay."
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Comments on SIR24

Subject: Comments on SJR 24
Date: Mon, 04 Feb 2002 12:23:03 -0900
From: "Luke Hopkins™ <Ihopkins@fs.uaf.edu>
Organization: UAF Facility Services
To: Heather_Nobrega@Iegis.state.ak.us

HIC Members, o _ _
| am requesting the House Judiciary not pass this resolution out of

committee. | do not support the ability of any legislature, whatever the
current political make up, be able to take money out of the budget
reserve on a smaller majority vote. | want to maintain a 3/4 vote
required to "dip" into the reserve.

Thank you

Luke Hopkins
PO Box 81622
Fairbanks, AK 99708
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