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E n c lo s e d  is th e  r e fe re n c e d  C S . P le a se  n o te  tha t  a t  secs . 1, 3, 4 ,  5 a n d  9 w e  h a v e  a d d e d  
re fe re n c e s  to ch . 1, S L A  2 0 0 2  ( w h ic h  to o k  e ffec t  A p r i l  16) a n d  in secs .  1, 3 a n d  5 w e  
h a v e  a d d e d  a  r e fe re n c e  to  n o n g ro u p  en t i ty  in  th e  s ta tu to ry  la n g u a g e .  ( T h e  re fe re n c e  to 
n o n g r o u p  e n t i ty  in  sec. 4  w a s  a l re a d y  in the  b il l .)  N o r m a l ly  I w a i t  u n ti l  th e  e n d  o f  the  
se s s io n  to  r e c o n c i le  b i l ls  th a t  a m e n d  the  sa m e  s ta tu te ,  b u t  in th is  c a s e  re c o n c i l in g  the  
repea l  a n d  r e e n a c tm e n t  o f  A S  1 5 .1 3 .0 4 0 (d )  in sec. 1 o f  H C S  C S S B  3 6 3 ( J U D )  w i th  the  
a m e n d m e n t  o f  the  s a m e  su b se c t io n  in ch. 1, S L A  2 0 0 2  c o u ld  b e  d o n e  in  tw o  d if fe ren t  
w a y s .  T o  a v o id  a n y  q u e s t io n s  a b o u t  th e  leg is la tu re 's  in ten t  o n  th is  p o in t ,  I h a v e  s im p ly  
a d d e d  n o n g ro u p  e n t i t ie s  to the  lis t  in sec. 1. T h is  a s s u m e s  th a t  th e  le g is la tu re  in te n d s  to 
h av e  th e  n o n g r o u p  e n t i t ie s  re p o r t  e x p e n d i tu re s  in th e  s a m e  m a n n e r  a s  th e  o th e r  g ro u p s .  
P le a se  le t  us k n o w  i f  th is  is n o t  y o u r  in ten t io n .

A lso ,  I w o u ld  l ik e  to  b r in g  to y o u r  a t te n t io n  o n e  m o re  o d d i ty  r e g a rd in g  th is  b ill  a n d  ch. 1, 
S L A  2 0 0 2 .  S e c t io n  6 o f  ch. 1, S L A  2 0 0 2  a d d s  A S  15 .1 3 .040 ( j) ,  w h ic h  re q u i re s  n o n g ro u p  
en t i t ie s  to  re p o r t  c e r ta in  c o n t r ib u t io n s  to a n d  b y  the  n o n g r o u p  e n t i ty .  S e c t io n  4  o f  H C S  
C S S B  3 6 3 ( J U D )  a lso  re q u ire s  ind iv id u a ls ,  pe rso n s ,  n o n g ro u p  e n t i t ie s  a n d  g ro u p s  to 
rep o r t  c e r ta in  c o n t r ib u t io n s  m a d e  by  the  in d iv id u a l ,  p e r s o n ,  n o n g r o u p  e n t i ty  o r  g roup . 
T h e re  is s o m e  d u p l ic a t io n ,  bu t  in gen e ra l  the  ch, 1 p ro v is io n  im p o s e s  m o re  o n e ro u s  
re p o r t in g  re q u i re m e n ts  o n  th e  n o n g ro u p  en t i t ie s  th a n  the  sec. 4  p r o v is io n  im p o s e s  on  
o the rs .  I do  n o t  k n o w  w h e th e r  the  d if fe re n c e  is s ig n if ic a n t  e n o u g h  to v io la te  the  F irs t  
A m e n d m e n t  o r  the  E q u a l  P ro te c t io n  C la u se ,  b u t  tha t  is a lw a y s  a  p o s s ib i l i ty .  P le a se  let us 
k n o w  i f  y o u  th in k  A S  1 5 .1 3 .04 0 ( j) ,  a s  a d d e d  by  sec. 6, ch .  1, S L A  2 0 0 2  n e e d s  to  be

I a m  e n c lo s in g  a c o p y  o f  ch. 1, S L A  2 0 0 2  for  y o u r  in fo rm a t io n .  P le a s e  let m e  k n o w  i f  
y o u  h a v e  q u e s t io n s  a b o u t  th is  m e m o .

a m e n d e d .
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C S  F O R  S E N A T E  B I L L  N O . 3 6 3 (S T A )  a m

IN T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T Y -S E C O N D  L E G IS L A T U R E  - S E C O N D  S E S S IO N

BY THE SENATE STATE AFFAIRS COMMITTEE

Amended: 5/8/02 
Offered: 5/6/02

Sponsor(s): SENATE RULES COMMITTEE

A  B I L L  

F O R  A N  A C T  E N T I T L E D

1 " A n  A c t  r e l a t i n g  to  c o m m u n i c a t i o n s  a n d  e le c t io n s ,  to  r e p o r t i n g  o f  c o n t r ib u t io n s  a n d

2 e x p e n d i t u r e s ,  a n d  to  c a m p a ig n  m is c o n d u c t  in t h e  s e c o n d  d e g re e ;  r e l a t i n g  to  d is c lo s u re

3 b y  i n d i v id u a l s  o f  c o n t r ib u t io n s  to  c a n d id a te s ;  a n d  p ro v id in g  f o r  a n  e ffec t iv e  d a t e . "

4 B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

5 * S e c t io n  1. A S  15.13.040(d) is repealed  and  reenacted  to read:

6 (d) E v e ry  individual, person, or  g roup  m ak in g  an expen d itu re  shall m a k e  a  full

7 rep o r t  o f  e x p en d itu res ,  upon a form  prescribed  by the  com m iss ion , un less  e x e m p t

8 from  reporting .

9 * S ec .  2 . A S  15.13 .040(e)  is am en d ed  lo read:

10 (e) T h e  report  requ ired  under (d) o f  this section  m u s t  contain  the nam e,

11 a d d re ss ,  pr inc ipa l  occupation , and  em p lo y e r  o f  the individual filing the  report ,  and  an

12 i tem ized  list o f  expend itu res . T he  report  shall be filed v i t h  the com m iss io n  [BY T H E

13 C O N T R IB U T O R ]  no later than 10 days a fte r  the [C O N T R IB U T IO N  O R ] exp en d itu re

14 is m ad e . [A C O P Y  O F  T H E  R E P O R T  S H A L L  B E F U R N IS H E D  T O  T H E

SB0363C -1- CSSB 363(STA) am
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1 C A N D ID A T E , C A M P A IG N  T R E A S U R E R ,  O R  D E P U T Y  C A M P A I G N

2 T R E A S U R E R  A T  T H E  T IM E  T H E  C O N T R IB U T IO N  IS M A D E .]

3 * Sec. 3. A S  1 5 .13.040(h) is a m en d e d  to read:

4  (h) T he  p rov is ions  o f ( d )  [(d)(2)] o f  th is  section  do  not app ly  to o n e  o r  m o re

5 e x p en d itu res  m ad e  by an indiv idual ac t ing  independen tly  o f  a n y  g ro u p  and

6 ind ependen tly  o f  any  o the r  individual i f  the e x p en d itu res

7 (1) c um u la tiv e ly  do  not e x ceed  $ 2 5 0  d u r ing  a ca len d a r  year;  and

8 (2) are  m ad e  on ly  for b il lboards, s igns, or p rin ted  m ateria l  c o n c e rn in g

9 a  ballo t p roposition  as that term  is defined  by  A S  15.13.065(c).

10 * Sec. 4. A S  15.13.040 is am en d ed  by  a dd in g  a  n e w  su bsec t io n  to read:

11 (j) Eveiw ind iv idual, .person , n o ng roup  entity , o r  g roup  con tr ib u t in g  m e re - th an> M F C J  c M & U M tfJ  c n  &  I 'M
$ 5 0 0 4 o  a g roup  organ ized  lor the p rincipal p u rpo se  o f  inf luencing  the o u tc o m e  o f  a

proposition  shall report  the con tr ibu tion  o r  c on tr ibu t io ns  on a  form p resc r ibed  by  the

com m iss io n  not later than 30  days a f te r  the con tr ibu tion  that requ ires  the  c o n tr ib u to r  to

report  under  this subsection  is m ade. T h e  report  m us t  inc lude  the n am e , address ,

principal occupation , and  em p lo y e r  o f  the  individual filing the report  and  the  am o u n t

o f  the  con tr ibu tion , as  well as  the total am o u n t  o f  con tr ibu t io ns  m a d e  to th a t  g ro u p  by

tha t  indiv idual, person, n o n g ro up  entity , o r  g ro u p  d uring  the ca len d a r  year.

* Sec. 5. A S  15.13.090 is a m e n d e d  to read:

Sec. 15.13.090. Identification of communication. (a) All

[A D V E R T IS E M E N T S , B IL L B O A R D S , H A N D B IL L S ,  P A ID -F O R  T E L E V IS IO N

A N D  R A D IO  A N N O U N C E M E N T S ,  A N D  O T H E R ]  co m m u n ica t io n s  [ IN T E N D E D

T O  IN F L U E N C E  T H E  E L E C T IO N  O F  A C A N D ID A T E  O R  O U T C O M E  O F  A

B A L L O T  P R O P O S IT IO N  O R  Q U E S T IO N ]  shall be c learly  identified by  the  w o rd s

"paid  for by" followed by the  n a m e  and add ress  o f  the cand ida te , g roup, o r  indiv idual

p ay ing  for the c o m m u n i c a t i o n  [A D V E R T IS IN G ] .  In add ition , c and id a te s  and  g rou p s  
lYWy

njM Sndentify  the nam e  o f  the ir  c am p a ig n  cha irperson .

(b) T he  p ro v is ions  o f  (a) o f  this section  do  not a^p ly  w hen  the 

c o m m u n ic a t io n  [A D V E R T IS E M E N T ]

30 ( I )  is paid for by an individual ac t ing  indep en d en tly  o f  a n y  g rou p  and

31 indep en d en tly  o f  a n y  o ther  individual;

CSSB 363(STA)am -2-
N ew  T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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(2) is m ade  to in f luence  the o u tcom e  o f  a ballot p roposit ion  as that 

term  is d efined  by A S  15.13.065(c); and

(3) is m ad e  for

(A) a bil lboard o r  sign; or

(B) p rin ted  m aterial o ther  than an a d v e r t isem en t  m a d e  in a 

n ew sp ap e r  o r o th er  periodical.

* Sec. 6. A S  15.13.380(c) is a m en d e d  to read:

(c) Prom ptly  after  the final date  for filing s ta tem en ts  and  reports ,  the 

c o m m iss io n  shall no tify  all persons w h o  have  bec o m e  del inq uen t  in filing them  [, 

IN C L U D IN G  C O N T R IB U T O R S  W H O  F A IL E D  T O  FILE A S T A T E M E N T  IN 

A C C O R D A N C E  WITFI A S 15.13.040,] and  shall m ak e  ava ilab le  a list o f  these 

d e l inq uen ts  for pub lic  inspection . T h e  com m iss ion  shall a lso  report  to the a tto rney  

general  the  nam es o f  ail cand ida tes  in an election  w h o se  c am p a ig n  treasu re rs  have 

failed to file the reports required by this chapter.

* Sec. 7. A S  1 5 .13.390(a) is a m e n d e d  to read:

(a) A person  w h o  fails to register  w hen  required  by A S 15.13 .050(a) o r  w ho  

fails to file a p roperly  com ple ted  and certified report w ith in  the t im e  requ ired  by 

A S  15 .13 .040  [AS 15.13.040(d) - (I)], 15.13.060(b) - (d), [15 .13 .080(c),]

1 5 .1 3 .1 10(a)(1), (3), o r  (4), (e), o r  (f) is subject to a civil pena lty  o f  not m o re  than $50  

a d ay  for each  day  the de l inqu en cy  con tinues  as d e te rm ined  by the co m m iss io n  sub jec t  

to  r igh t  o f  appeal to the su p er io r  court. A person w h o  fails lo file a p ro per ly  

c o m p le ted  and certif ied  repo r t  w ithin  the t im e  required by  A S  15.13 .110(a)(7)  or 

1 5 .1 3 .1 10(b) is sub jec t  to a civil penalty  o f  not m ore  than  $500  a d a y  for e ach  day  the 

d e l inq u en cy  con tinues  as d e term ined  by the c om m iss io n  sub jec t  to right o f  appea l  to 

the su p e r io r  court. A person w ho vio lates  a provis ion  o f  this chap ter , e x c ep t  a 

p rov is ion  requiring  registration  or filing o f  a  report  w ith in  a  t im e  requ ired  as o th e rw ise  

spec if ied  in this section , is sub jec t  to a civil pena lty  o f  not m ore  than $5 0  a day  for 

each  d ay  the v io lation  con t inu es  as de term ined  by the com m iss io n ,  sub jec t  to r igh t o f  

appeal  to the super io r  court. A n  affidavit  s ta t ing  facts in m it iga tion  m a y  be su bm itted  

to the c om m iss io n  by a person  aga ins t  w h o m  a civil pena lty  is a ssessed . H ow e v er ,  the  

im position  o f  the  pena lt ies  p rescribed  in this section  or in A S 15.13 .380 d o es  not

SB0363C -3- CSSB 363(STA) am
New  T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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excu se  tha t  person  from reg is ter ing  o r  filing reports  requ ired  by  this chapter.

* See. 8. A S 15.13.400(4) is a m e n d e d  to read:

(4) "expend itu re"

(A) m e an s  a purchase  o r  a t ransfer  o f  m o ney  or a; thing o f  

value, o r  p ro m ise  o r  a g re em en t  to pu rchase  o r  transfer m o n e y  o r  a ny th in g  o f  

value , incurred  o r  m a d e  for the purpose  o f

(i) in f luenc ing  the nom ina tion  o r  e lec t ion  o f  a c and id a te  

or o f  any  ind iv idual w h o  files for no m in a t io n  at a later da te  and  

b eco m es  a  candida te ;

(ii) use by a political party;

(iii) the p ay m en t  by  a person  o ther  than  a c an d id a te  o r  

political parly  o f  com pen sa t io n  for the  personal se rv ices  o f  a n o th e r  

person  tha t  a re  rendered  lo a cand ida te  o r  political party; o r

(iv) inf luencing  the  o u tc o m e  o f  a  baliot p roposit ion  or

ques tion ;

(13) d o es  not include a cand ida te 's  filing fee o r  the  cost o f  

p repar ing  reports  and  s ta tem en ts  required by  this chapter;

(C ) in c lu d e s  a n  e x p r e s s  c o m m u n i c a t i o n  a n d  an  

e le c t io n e e r in g  c o m m u n i c a t i o n ,  h u t  d o e s  n o t  in c lu d e  a n  issu es  ( w l

c o m m u n i c a t i o n ;  j

* Sec. 9. A S  15 . 13 .400  is a m en d e d  by add ing  n e w  parag raph s  to r e a d ; I

(13) "co m m un ica tio n "  m eans  an a n n o u n c em en t  o r  a dv e r t isem en t  

d is sem in a ted  th rough  prin t o r  broadcast  m edia , inc lud ing  radio , te lev ision , cab le , and  

satellite , the  Internet, o r  through  a m ass  m ail in g :  exc lud in g  those  p laced  by an 

indiv idual or n o n g ro u p  en t i ty  and  cos ting  3 500  o r  less and  those  that d o  not d irec tly  o r  

indirectly  identify  a c and ida te  o r  proposit ion , as  tha t  term  is defined  in A S 

15.13.065(c);

(14) "e lec tioneering  c o m m u n ica tio n "  m eans  a c om m u n ica tio n  that

(A) d irectly  o r  indirectly  identif ies  a  cand ida te ;

(13) add resses  an issue o f  national, state, or  local political 

im portance  and a ttr ibu tes  a position  on that issue to the cand ida te  identified;

C S S B  3 6 3 (S T A )  a m -4-
N ew  T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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1 and

2 (C ) occurs  w ith in  the 30  days p reced in g  a p r im ary  e lec t ion  o r  a

3 m unic ipa l  e lection , o r  w ith in  the 60 days p reced ing  a general  e lection;

4 (15 t  "express com m u nica tio n "  m e an s  a  co m m u n ica t io n  that, w h e n

5 read as a  w ho le , and  w ith  l im ited reference  to externa l events , is su scep t ib le  o f  no

6 o th e r  reasonable  interpre ta tion  but as an exhorta t ion  to vo te  for o r  a g a in s t  a  specif ic

7 candida te ;

8 (16) "issues c om m u nica tion "  m eans  a co m m u n ica tio n  that

9 (A ) d irectly  o r  indirectly  identif ies  a candida te ;  and

10 (B) add resses  an issue o f  national, state, o r local polit ical

1 1 im portance .

12 * See. 16. A S  15.56.014(a) is a m en d e d  to read:

13 (a) A person c om m its  the c rim e  o f  cam p a ig n  m isc o n d u c t  in the  seco n d  deg ree

14 i f  the  person

15 (1) k n o w in g ly  c ircu la tes  or has w ritten , prin ted  o r  c ircu la ted  a  letter,

16 c ircu lar , o r  pub lica tion  relating to an e lection, to a can d id a te  at an e lec t ion , or  an

17 e lection  proposit ion  o r  ques tion  w ithout the  nam e and add ress  o f  the a u th o r  ap p e a r in g

18 on its face;

19 (2) excep t as  provided  by  A S  15.13.090(b), k n o w in g ly  p rin ts  o r

20  p u b lishes  an adver tisem en t,  b illboard, p lacard, poster, handbill ,  p a id -fo r  te lev is ion  or

21 rad io  a nn o u n c em en t ,  o r  [O T H E R ] c om m u n ica tio n , a s  t h a t  t e r m  is d e f in e d  in

22 A S  15.13 .400, intended  to influence the election  o f  a can d id a te  o r  o u tc o m e  o f  a  ballo t

23 p roposit ion  o r  question  w ithou t the w ords  "paid for by" follow ed by the n a m e  and

24  ad d ress  o f  the candida te , g roup, or individual pay ing  to r  the ad v e r t is in g  or

25 com m u n ica t io n  and , i f  a cand ida te  o r  group, with the namr- o f  the  c am p a ig n  chair;

26  (3) k n ow ing ly  m a k e s  a  c o m m u n ic a t io n ,  a s  t h a t  t e r m  is d e f in e d  in

27 A S  15.13.400, [W R IT E S  O R  PR IN T S A N D  C IR C U L A T E S , O R  H A S  W R IT T E N ,

28 P R IN T E D  A N D  C IR C U L A T E D , A L E T T E R , C IR C U L A R , B ILL , P L A C A R D ,

29 P O S T E R , O R  A D V E R T IS E M E N T  IN A N E W S P A P E R , O N  R A D IO  O R

30 T E L E V IS IO N ]

31 (A) con ta in ing  false factual inform ation  rela t ing  to a c an d id a te

S B 0 3 6 3 C -5 - C S S B  3 6 3 ( S T A )  n m
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1 for an e lection;

2 (B) that the person k n ow s  to be false; and

3 (C) that w ould  provoke  a  reaso n ab le  person  u n d e r  the

4  c ircu m stan ces  lo a  breach o f  the peace  o r  that a reasonab le  person  w ould

5 cons true  as d am ag in g  to  the cand ida te 's  repu tation  for ho nes ty  o r  [,] integrity ,

6 o r  to  the cand ida te 's  qualif ica tions  to se rve  i f  e lec ted  to office.

7 * S e c . l l .  A S  15.13.080 is repealed .

8 * Sec. 12. T h is  A c t  takes  e ffect im m edia te ly  un d er  A S 0 1.10 .070(c).
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S e n a t e  M a j o r i t y  N e w s
Ron Irwin, Senate Majority Press Secretary For Broadcast Actualities: (800) 478-6540
State Capitol, Room 107 WcbSitc: http://www.akrepublicans.org
Juneau, AK 99801 
Phone: (907) 465-3803

S e n a t e  R e p u b l i c a n s  G e t  U n a n i m o u s  V o t e  o n  

C a m p a i g n  F i n a n c e  R e f o r m  L e g i s l a t i o n

(JU N E A U ) -  R eco gn iz ing  that the peop le  o f  A laska  have  a  right lo be  in fo rm ed  a bo u t  g rou p s  o r  ind iv iduals  
w h o  try to in f lu en ce  the ou tc o m e  o f  public  e lections, the Senate  u n a n im o u s ly  p assed  S ena te  Bill 363  on  
W ednesday .

Sponsored  by  the Senate  R ules  C om m ittee ,  SB 363 es tab lishes  gu ide lines  ind iv idua ls  m ust fo llow  p r io r  to 
p ro m u lg a t in g  a m ass  m e ssag e  to the public, w h ich  is des igned  lo e ffect the o u tco m e  o f  an  e lec t ion , w h e th e r  ihat 
m essage  is de l ive red  by, radio, te lev ision , print ads o r  d irect m ailing .

“ D uring  the 20 0 0  e lection  y ea r  ro u gh ly  $ 3 7 5 ,0 0 0  w as spen t in A laska  by  peop le  and  entities  try ing  to in fluence  
the e lectoral p rocess  o f  the state, by  use  o f  m ass  co m m u n ica tio n ,” sa id  Sen. G e n e  T he rr iau lt  (R -N o r th  Pole), 
w ho  carr ied  the bill fo r  the S ena te  Rules C om m ittee .  “ M any  o f  these  peo p le  and  g rou p s  w h o  a n o n y m o u s ly  
f inance these  po li t ica lly  charg ed  ads, ac tua lly  represen t out o f  state specia l  in terest groups. 1 be l iev e  the peop le  
o f  A laska  have  a r ight lo k n o w  w h o  is try ing  to influence  their  vo tin g  dec is ion  p ro cess .”

SB 363 add resses  spec if ica l ly  “e lec tioneer ing  c o m m u n ica tio n s ,” w h ich  a re  c om m u n ica t io n s  that:

1. D irec tly  o r  ind irec tly  identif ies  a candida te ;
2. A d d resse s  an issue o f  na tiona l,  state  o r  local political im portance  and  a ttr ibu tes  a po s i t io n  on that issue 

to an iden tif ied  cand ida te ;
3. O c c u r  30  d ay s  p rec ed in g  a p r im ary  or m unicipal  e lection  o r  60  d ay s  p rio r  to a g enera l  e lection .

SB 363 es tab lishes  gu ide lines , w hich  m ust  be  followed w h en  p ro d u c in g  o r  runn ing  m ass  a d v e r t ise m e n ts  that 
qualify  as “e le c t io n e e r in g  c o m m u n ica t io n s ,” as defined  above.

First m o n e y  for m ass  adv e r t isem en ts  cannot c o m e  from p roh ib ited  entities , w h ich  include: c o rpo ra tio n s ,  un ions  
o r  501 (c) (3) non-p ro fi t  corpora tions.

Secondly , all f inancing  o f  “ e lec tioneer ing  c om m u n ica t io n s ,” as p rev io u s ly  defined , m u s t  be repor ted  to the 
A laska  Public  O ff ices  C o m m iss io n  a n d  no  m ore  than 10 percen t  o f  the a d ’s f inancing  can  c o m e  from  sources  
ou ts ide  the state  o f  A laska.

Finally , fund ing  fo r  m ass  e lec t ion eer in g  co m m u n ica tio n s  m a y  not e xceed  curren t  s ta tu to ry  l im ita t ions  a lrea d y  in 
place. T he  law  c u rre n tly  cap s  political con tr ibu tions  at: $ 5 ,0 0 0  p er  y ea r  for political parties , $ 1 ,0 0 0  a y e a r  for 
g roups and $5 0 0  a year  fo r  ind iv iduals  and  n o n -g rou p  entities.

SB 363 no w  goes to the M ouse o f  R epresen ta t ives  for their  con s ide ra t io n  and  passage.
# # #
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I n t r o d u c t i o n

F
or m o s t  o f  this century , on e  o f  the p ri­
m ary  g o a ls  o f  federal cam paign  finance 
laws h as  been  to restrict wealthy  interests 
from e xe r t in g  u n d u e  influence  over  the political 

p r o c e s s .  T h u s ,  in  1907 , C o n g r e s s  p a s s e d  
leg is la tion  tha t  p re v e n te d  c o rp o ra t io n s  f ro m  
m ak ing  f inancial  con tr ibu tions  o r  expend itu res  
in c o n n e c t io n  w i th  any  e le c t io n  fo r  federa l  
office. Forty  yea rs  later, the ban w as e x tended  
to labor unions , and  in the early 1970s, Congress 
p a s se d  the  F e d e ra l  E le c t io n  C a m p a ig n  Act 
(F E C A ), w h ich  soug h t ,  a m o n g  o th e r  th ings, to 
l im it  c o n t r ib u t io n s  by “ fa t  c a t ” o r  w e a l th y  
d on o rs  to po li t ica l  parties  and candida tes .

A lth o u g h  these  re fo rm s  did not com ple te ly  
r e m o v e  the  in f lu e n c e  o f  “ big m o n e y ” from  
politics, the re fo rm s  nevertheless en joy ed  som e 
m o dest  su ccess  in p rev en tin g  the a p p earan ce  o f  
corrup tion  tha t  a r ise s  w hen  w ealthy  d onors  and 
p ow erfu l  c o rp o ra t io n s  con tr ibu te  d irectly  and 
heav ily  to po li t ica l  c am p a ig n s .  H o w ev er ,  in 
r e c e n t  y e a r s  th e s e  r e f o rm s  h a v e  los t th e i r  
e f f e c t iv e n e s s ,  a s  w e a l th y  d o n o rs ,  in c lu d in g  
prohib ited  con tr ibu to rs  such  as corpora tions and 
labor u n io ns ,  h av e  e v a d ed  the c lear  intent o f  the 
law.

In the 1996 federal e lections, corpora tions , 
labor u n io n s ,  po li t ica l  parties , a n d  ad v o c ac y  
g roups  spen t  an  e s t im a te d  $ 135 lo $ 150 million 
in a d v e r t i se m e n ts  that w ere  w holly  unregula ted  
by the federal g o v ern m en t  because, the sponsors 
o f  the ads  c la im ed ,  they w ere  e ng aged  in “ issue 
a d v o c a c y ” r a t h e r  than  “ e x p re s s  a d v o c a c y .” 
H o w e v e r ,  r a t h e r  th a n  e d u c a t in g  the p u b l ic  
b ro ad ly  a b o u t  is su es ,  the typ ica l  “ issu e  a d ” 
m e n t io n e d  a s in g le  c a n d id a te ,  ta rg e te d  the 
se g m e n t  o f  the  pub lic  e lig ib le  to vote for that 
cand ida te ,  began  to run w hen  an e lect ion  w as 
im m inent,  and  e n d e d  abrup tly  on E lection  Day.

T h e  f o l l o w i n g  is a n  e x a m p l e  o f  an  
adv e r t isem en t,  run d uring  the 1996 cam paign , 
w h i c h  t h e  s p o n s o r  c l a i m e d  w a s  a n  u n ­
re g u la te d  “ issu e  a d ” ra th e r  than  a re g u la te d  
e le c t io n e e r in g  ad:

I t’s o u r  land; ou r  water. A m e r ic a ’s 
e n v iro n m e n t  m ust  be  protected. But 
in j u s t  18 m o n t h s ,  C o n g r e s s m a n  
G a n sk e  has voted 12 out o f  12 t im es 
to w eaken  env ironm enta l  pro tections . 
C ongressm an  G an sk e  even voted to let 
c o r p o r a t i o n s  c o n t i n u e  r e l e a s i n g  
c ance r-cau s in g  po llu tan ts  into o u r  air. 
C ongressm an  G anske  voted fo r  the big 
co rpora tions  w h o  lobbied  these bills 
and  g ave  him thousands  o f  do llars  in 
c o n t r ib u t io n s .  C a l l  C o n g r e s s m a n  
G a n s k e .  T e  II h im  to  p r o t e c t  
A m e r i c a ’s e n v i r o n m e n t .  F o r  o u r  
fam ilies. F o r  o u r  future.

T he  sponsors  o f  this adv e r t isem en t  c la im  it 
is an  “ issue  ad ” b ecau se ,  ra the r  than urg ing  
v i e w e r s  to  “ v o te  a g a i n s t ” o r  “ d e f e a t ” 
C ongressm an  G anske, the ad m erely  urges them 
to c a l l  C o n g r e s s m a n  G a n s k e .  S u r g i c a l l y  
exc is ing  explic it  w o rds  o f  advocacy , such  as 
“e lec t” o r  “defeat,”  they c laim , c onverts  b latant 
e le c t io n e e r in g  in to  m e re  “ issu e  a d v o c a c y ,”  
which  is w holly  u nregu la ted  and im m u n e  from 
federal d isc losu re  laws.

O f  course , to the eyes  o f  the vo ting  public , 
the a b o v e  a d v e r t ise m e n t  is ind is t in gu ish ab le  
f ro m  e le c t io n e e r in g  a d s  th a t  C o n g r e s s m a n  
G a n s k e ’s o p ponen t w ou ld  run. T h is  ad and the 
v as t  m a jo r i ty  o f  s o -c a l le d  “ i s su e  a d s ” tha t  
a p p e a r e d  d u r in g  the  1996 fed e ra l  e le c t io n  
s e a s o n  h a d  th e  u n m i s t a k a b l e  i n t e n t  o f  
en c o u rag in g  the v iew er  to vote for o r  aga ins t



p a r t ic u la r  c a n d id a te s .  A l th o u g h  the re  a re  no 
r e l i a b l e  e s t i m a t e s  c o n c e r n i n g  th e  d o l l a r  
a m o u n t  sp e n t  on  “ issue  a d v o c a c y ” in sta te  and  
local r a c e s ,  it is n e v e r th e le s s  c le a r  tha t  the 
p ro b le m  is no t  l im ite d  to fed e ra l  e le c t io n s .  
T h e  p r e s e n ta t io n  o f  e le c t io n e e r in g  ads  u n d e r  
the  g u is e  o f  “ issue  a d v o c a c y ” h as  g iv en  r ise  
to  a  s e p a r a t e  p a r a l l e l  t r a c k  o f  w h o l l y  
u n r e g u la t e d  e le c t io n e e r in g ,  a d e v e lo p m e n t  
tha t  th re a te n s  to  m a k e  a m o c k e ry  o f  the  en t i re

s c h e m e  o f  federa l  and  s ta te  c a m p a ig n  f in a n c e  
r e g u la t io n .

T h is  p a p e r  r e v ie w s  the  h is to ry  o f  the  rise  
o f  “ issu e  a d v o c a c y ,” d e s c r ib e s  the  c u r r e n t  
legal  l a n d s c a p e ,  a n d  e x p la in s  s o m e  o f  the  
le a d in g  re g u la to ry  a p p r o a c h e s  fo r  d e f in in g  
“e x p re s s  a d v o c a c y ” a n d  “ issue  a d v o c a c y ” in 
a m o r e  r e a l i s t i c  a n d  c o n s t i t u t i o n a l l y -  
p e r m is s ib le  m a n n e r .  □
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" Is s u e  A d v o c a c y "  a n d  " E x p r e s s  A d v o c a c y "  - -  
T h e  P a r a d ig m  C a s e s

T
he p h ra s e  “ issue  a d v o c a c y ,”  like the 
phrase  “express  a dv ocacy ,” appears  no ­
w h e re  in the  s t a tu te s  tha t  c o m p r i s e  
fe d e ra l  c a m p a ig n  f in a n c e  law . R a th e r ,  the 

c oncep ts  w ere  c rea ted  by the S u p re m e  C ourt  in 
Buckley v. Valeo, 4 2 4  U.S. I (1976), which  held 
tha t  p o l i t ic a l  a d v e r t i s e m e n ts  tha t e x p re s s ly  
a d v o ca te  the e lec t ion  or defeat  o f  a cand ida te  
are  sub jec t  to  federal regu la tion , but political 
a d v e r t i se m e n ts  that m ere ly  relate to political 
i s s u e s  ( w i th o u t  e x p r e s s l y  a d v o c a t i n g  the  
election o r  defeat  o f  a cand ida te)  are  not subject 
to regu la t ion .

R e ly in g  on  the  Buckley d e c is io n ,  s o m e  
low er federal court  dec is io n s  have  ado p ted  a 
v e ry  n a r ro w ,  b r ig h t - l in e  lest  -  the  “ m a g ic  
w o rd s” test. U n d e r  the “ m ag ic  w o rd s” lest, 
regard less  o f  the intent o f  the sp eake r  o r  the 
effect ol' the adv e r t isem en t  on the listener, an 
adv e r t isem en t  that fails to use “ m ag ic  w o rd s” 
such as “elect,”  “defeat .” “support,” “ reject” (or 
nearly identical sy no n ym s)  is conside red  “ issue 
a d v o c a c y ” r a th e r  than  “e x p re s s  a d v o c a c y .” 
H o w e v e r ,  the  p ro p e r  legal test fo r  d e f in in g  
“ e x p r e s s  a d v o c a c y ” a n d  “ is su e  a d v o c a c y ” 
rem ains  a  hotly  con tes ted  legal issue. B efore  
that issue can  be addressed , it is n ecessary  to 
un d ers tand  w hat it is the law is a ttem p tin g  to 
d iffe ren t ia te  be tw e en  w hen  it uses the term s 
“ issue a d v o c a c y "  and  "express  adv o c ac y .”

T h e  p a r a d i g m s  a re  r e l a t i v e l y  e a s y  to 
d esc r ib e .  A p a ra d ig m a t ic  “ issue  a d v o c a c y "  
advertisement: ( I ) addresses an issue o f  national 
or local political im portance , (2) d iscusses  only  
th e  i s su e  a n d  no t the  a c t io n s  o f  p a r t ic u la r  
political actors  in regard  to that issue, and  (3) is 
broadcast at a  t im e w hen  legislative o r  executive 
a c t i o n  o n  th e  i s s u e  m a y  be  p e n d i n g  o r  
con tem pla ted ,  but no e lection  is im m inent.

R ecen t  e x a m p les  o f  the “ issue  a d v o c a c y ” 
p arad ig m  are  adv e r t isem en ts  that labor  un io n s  
r a n  in l a t e  1 9 9 3 ,  w h e n  th e  .S e n a te  w a s  
cons id e r in g  ratifica tion  o f  the N orth  A m er ican  
Free T rade  A g re e m e n t  (N A F T A ):

In W a sh in g to n ,  b ig  c o r p o ra t io n s  a n d  
l o b b y i s t s  a r e  s p e n d i n g  m i l l i o n s  
m a k i n g  f a l s e  c l a i m s  a b o u t  t h e  
N A F T A  t r a d e  d e a l .  B u t  a c r o s s  
A m e r ic a ,  p e o p le  g o in g  to fa c to r ie s ,  
lo fa rm s, to o f f ic e s  k n o w  it m e a n s  
j o b s  g o i n g  s o u t h .  E c o n o m i s t s  
w h o ’ve s tu d ie d  j o b  lo ss  s a y  w e ’ ll 
lose  up  to 5 0 0 ,0 0 0  j o b s  to N A F T A .  
A m e r ic a n s  w a n t  to  e x p a n d  t rade ,  bu t 
n o t  b y  t r a d i n g  a w a y  t h e i r  j o b s .  
N A F T A :  I t ’s a  b ad  dea l  for A m e r ic a ,  
and  A m e r ic a n s  k n o w  it.

W h e n  these  a n t i -N A F F A  a d v e r t i s e m e n ts  
w ere  b roadcast,  there w as no  nationa l e lec t ion  
p e n d i n g ,  a n d  the  p r im a r y  p u r p o s e  o f  th e  
a d v e r t i s e m e n t s  w a s  to  s w a y  p u b l i c  a n d  
C o n gress io na l  op in ion  on this im portan t  pub lic  
policy  choice .

Similarly , in late 1993 and  early  1994, when 
P re s id e n t  C lin to n  p r o p o s e d  c o m p r e h e n s iv e  
n a t i o n a l  h e a l t h  c a r e  r e f o r m ,  th e  H e a l t h  
Insu rance  A ssocia t ion  o f  A m er ica  ran a series 
o f  p a ra d ig m a t ic  “ issue  a d v o c a c y ” rad io  and 
te levision  spots. T h e  adve r t isem en ts  fea tured  
an o r d in a ry  A m e r ic a n  c o u p le  — H a rry  and  
L o u is e  — d i s c u s s in g  th e i r  f e a r s  a b o u t  the  
p ro p osed  hea lth  care  refo rm  pack ag e . A ga in , 
there  w ere  no national e lec t ion s  p en d in g ,  and  
the advertisem ents w ere  intended to sw ay  public 
opinion against health care  reform  and convince  
C on g ress  to reject the  P re s id en t’s health  care 
initiatives.
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A p a r a d i g m a t i c  “ e x p r e s s  a d v o c a c y ” 
a d v e r t i s e m e n t :  ( I )  n a m e s  o n e  o r  m o r e  
in d iv id u a l  c a n d id a te s  fo r  p u b l ic  o f f ic e ,  (2) 
a tt r ib u tes  on e  o r  m o re  ac tions  or beliefs  to the 
c and id a te ,  (3) a p p e a rs  in c lo se  p rox im ity  to an 
e lect ion , and  (4) exp lic i t ly  u rges  the  v ie w e r  to 
vote e i th e r  fo r  o r  aga in s t  the  cand ida te . T h e  
f o l l o w i n g  a d v e r t i s e m e n t  is an e x a m p l e  o f  
“e x p re ss  a d v o c a c y ” :

S e n a to r  S m i th  is s t a n d in g  in the  w ay  
o f  r e fo rm .  V o t in g  a g a in s t  c u r b s  on 
f r i v o l o u s  l a w s u i t s  t h a t  c o s t  j o b s .  
W h a t ’s w o rse ,  S e n a to r  S m i th ’s m a d e  
a c a r e e r  o f  p u t t i n g  t h e  r i g h t s  o f  
c r i m i n a l s  a h e a d  o f  t h e  r i g h t s  o f  
v ic t im s .  V o t in g  to  d e n y  e m p lo y e r s  
the r igh t  to k eep  c o n v ic te d  fe lo ns  out 
o f  th e  w o r k p l a c e .  T h a t ’s w r o n g ,  
t h a t ’ s l i b e r a l ,  b u t  t h a t ’s S e n a t o r  
S m i th .  O n  T u e s d a y ,  v o te  a g a in s t  
S e n a to r  S m ith .

T he  m ajority  o f  political advertisem ents  that 
app ear  du ring  an electoral season fall in between 
these  p a ra d ig m s .  T h e  dec is ion  to c lass ify  an 
ad v e r t ise m e n t  as  e ith er  “exp ress  a d v o c a c y ” or 
“ i s s u e  a d v o c a c y ” h a s  e n o r m o u s  p r a c t i c a l

im plicat ions. If the com m u n ica t io n  is dee m e d  
to  b e  “ e x p r e s s  a d v o c a c y , ” t h e n  t h r e e  
c onsequences  follow u nd er  federal e lection law. 
First, the com m unica tion  is subject to disclosure 
rules. F E C A  requires  that sp eak e rs  e ng ag in g  
in “exp ress  a d v o c a c y ” d isc lose  the  sou rces  o f  
their m oney  and  the nature o f  their expenditures. 
Second , the com m u n ica tio n  is sub jec t  to source  
restr ic tions. F E C A  bars certa in  sp eak e rs ,  such  
as  c o r p o r a t io n s  a n d  u n io n s ,  f ro m  s p e n d in g  
m oney  to engage  in “express  advocacy .”  Third , 
the c o m m u n ica tio n  is sub jec t  to fund-ra is ing  
restrictions. F E C A  lim its not on ly  the sources  
from w hich  speakers  m ay  ra ise  the ir  m o n ey , but 
a lso  the  size o f  con tr ibu tions  they m a y  receive.

If, how ever,  the c o m m u n ica t io n  is d eem ed  
lo be “ issue advocacy ,” then the com m unica tion  
is not, and  indeed  can n o t  con s ti tu t io na lly  be, 
s u b j e c t  to  r e g u l a t i o n ,  i n c l u d i n g  s o u r c e  
res tric tions, fund-ra is ing  res tr ic tions, o r  even 
public  d isclosure. T hu s ,  it is vita lly  im portan t  
that cam paign  f inance law be able to  distinguish 
intell igently  betw een  “ issue  a d v o c ac y ,”  w hich  
is intended to educate  the public abou t important 
pub lic  issues, and  “exp ress  a d v o c ac y ,”  w h ich  
is in tended  to pe rsu ade  a vo ter  to su pp o rt  or  
defeat  a part icu la r  c an d id a te  at the polls. □
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T h e  S u p r e m e  C o u r t  I n v e n t s  " Is s u e  A d v o c a c y "

I
n 1974, on the  heels  o f  P res iden t  N ix o n ’s 
r e s ig n a t io n  a n d  p u b l ic  h e a r in g s  on the  
W a te r g a t e  s c a n d a l s .  C o n g r e s s  b u i l t  on 
re fo rm s b eg u n  initially  in 1971, and  enac ted  

F E C A  — a c o m p r e h e n s iv e  se t  o f  c a m p a ig n  
re fo rm s that es tab lished :  (1) con tr ibu tion  limits 
for donations  to polit ic ians and  political parties;
(2) e x p e n d itu re  lim its that app lied  to private  
p a r t ie s ,  p o l i t ic a l  p a r t ie s ,  a n d  tho se  s e e k in g  
p u b l ic  o f f ic e ;  (3 )  d is c lo s u re  ru le s  fo r  both  
con tr ib u t io n s  and  expend itu res ;  and  (4) public  
f in a n c in g  o f  p r e s id e n t ia l  e le c t io n s .  T h e s e  
refo rm s, w h ich  w ere  set to  go  into e ffect  with 
the  u p c o m in g  1975-76  e le c t io n  c y c le ,  w ere  
im m ed ia te ly  c ha lleng ed  in the courts .

T h e  S u p r e m e  C o u r t  r e v i e w e d  ihe  
constitutionality o f  FEC A  in Buckley v. Video, 424 
U.S. 1 (1976). In general, the Court upheld the 
d is c lo su re  ru les  and  the  p u b l ic  f in an c in g  o f  
presidential elections. However, on the issue o f  
l im i t s  on  c a m p a i g n  c o n t r i b u t i o n s ,  a n d  
expenditures, the Court issued a  split decision. The 
C o u r t  u p h e ld  the  l im its  on c o n t r ib u t io n s  as 
necessary to further the governm en t’s com pelling 
interest in avoiding corruption o r  the appearance 
o f  corruption. However, the Court struck down 
th e  l im i t s  o n  e x p e n d i t u r e s  a s  v io l a t i n g  a 
c a n d id a te ’s First A m e n d m e n t  r igh ts  w ithou t 
serving a  com pelling governm ent interest.

F E C A  a t t e m p t e d  to  r e g u l a t e  n o t  o n ly  
c a n d id a te  a n d  p a r ty  e x p e n d i tu r e s ,  b u t  a lso  
e x p e n d itu res  by p r iv a te  parlies. O ne  section  o f  
F E C A  im p osed  a  $ 1,000 limit on  expen d itu res  
“ re la t iv e  to  a  c le a r ly  id e n t i f ie d  c a n d id a te .” 
A n o th e r  section  o f  F E C A  im p o sed  report ing  
r e q u i r e m e n t s  f o r  p e r s o n s  w h o  m a k e  
ind epen den t  exp en d itu res  o f  o v e r  $ 100  “ for the 
p u rp o se  o f  in f luenc ing”  a  federal e lection . T he  
C o u r t  in Buckley c o n c l u d e d  t h a t  t h e s e

regu la t ions p resen ted  potential  p ro b lem s  both  
o f  vagueness  a n d  o verb read th .

U n d e r  F i r s t  A m e n d m e n t  “ v o id  f o r  
v a g u e n e s s ” j u r i s p r u d e n c e ,  the  g o v e r n m e n t  
c an n o t  pu n ish  so m e o n e  w ith o u t  p ro v id in g  a 
suffic ien tly  p rec ise  descrip tion  o f  w h a t  conduc t  
is legal and  w hat is illegal. A vague o r  imprecise  
defin it ion  o f  “express  a d v o c a c y ” m ig h t  se rve  
to “chill” som e political speakers  w ho , a lthough 
they d es ire  to en g a g e  in d iscu ss io ns  o f  polit ical  
issues, m a y  be a fra id  that the ir  sp e ec h  cou ld  be 
c o n s t r u e d  as e le c t io n e e r in g .  T h e  C o u r t  in 
Buckley found that the FE C A  regulations , w hich  
app lied  to exp en d itu res  “re la t ive  to  a c learly  
identif ied  c an d ida te” and  “ fo r  the p u rp o se  o f  
inf luencing  an e lec t ion ” w ere  not su ff ic ien tly  
p rec ise  to p rov ide  the certa in ty  n ec es sa ry  for 
those  w ish ing  to e n g a g e  in po li t ica l  sp eech .

S im ilarly , the overb read lh  do c tr in e  in First 
A m e n d m e n t  ju r isp ru d e n c e  is c o n c e rn e d  w ith  a 
regu la t ion  that, h o w e v e r  p rec ise ,  sw e e p s  too 
broadly  and  reaches  con s ti tu t io na lly  p ro tec ted  
speech . In Buckley, the C o urt  w as c o n c e rn e d  
that a regu la t ion  that app lies  to any  exp e n d itu re  
that is d o n e  " fo r  the pu rpo se  o f  in f lu en c in g ” a 
federal e lec t ion  or that is “re la t ive  to  a  c learly  
identified candida te” could  e n c o m p a ss  not on ly  
d irect e lec t ioneering , but a lso  p ro tec ted  speech  
on issues o f  public  and political importance . For 
e x a m p le ,  the  H a rry  a n d  L o u i s e  h e a l th  c a re  
a d v e r t i s e m e n ts ,  w h ic h  w ere  in te n d e d  to  be 
“ i s s u e  a d v o c a c y ” c o m m u n i c a t i o n s ,  m ig h t  
n e v e r th e le s s  h a v e  the  e f fe c t  o f  influencing 
v ie w e rs  to o p p o se  D e m o c ra t s  in g e n e ra l  or 
P res iden t  C lin ton  in part icu lar .  If  the  F E C A  
r e g u l a t i o n s  w e r e  i n t e r p r e t e d  to  r e a c h  a ll 
e x p en d itu res  that m ere ly  m e n tio n  a po li t ica l  
cand ida te  or cou ld  in f luence  the o u tc o m e  o f  a 
federal e le c t io n ,  the  s w e e p  w o u ld  be b ro a d  
indeed.



In o r d e r  to  a v o id  th e s e  v a g u e n e s s  a nd  
o v erb re ad lh  p ro b le m s ,  the C ourt  held that the 
g o v e rn m e n t ’s regu la to ry  p o w e r  u n d er  FE C A  
w ou ld  be cons tru ed  to reach  on ly  funds used 
for c o m m u n ic a t io n s  that “expressly  a dv o ca te” 
the e le c t io n  o r  d e fea t  o f  a  c learly  identif ied  
candida te . T hus ,  it was the Suprem e C ourt,  and 
not the C o n g ress ,  that inven ted  the dis tinction  
b e tw e en  “ e x p re ss  a d v o c a c y ,” w hich  m ay  be 
regu la ted , and  “ issue  a d v o c ac y ,” w h ich  cannot 
be re g u la te d .  A l th o u g h  the  w o rd s  “ex p ress  
a d v o c a c y ” a n d  “ i s s u e  a d v o c a c y ” a p p e a r  
no w h ere  in the statutory language, they are now 
an  i m p o r t a n t  p a r t  o f  th e  s t a t u t o r y  a n d  
cons ti tu t iona l  federal e lec t ion  law fram ew ork .

T h e  " M a g i c  W o r d s "  T e s t

In an im p o r ta n t  foo tn o te  in the Buckley 
o p in io n ,  th e  S u p re m e  C o u r t  p ro v id e d  so m e  
g u i d a n c e  on  h o w  to  d e c id e  w h e th e r  a 
com m unication  is “express advocacy” or “ issue 
advocacy.” T h e  C ourt stated that its construction 
o f  F E C A  would limit the reach o f  the statute “to 
c o m m u n ica t io n s  con ta in ing  express  w ords o f  
advocacy o f  election or defeat, such as ‘vote for,’ 
‘elect,’ ‘support,’ ‘cast your  ballot for,’ ‘Smith for 
C ongress ,’ ‘vote against,’ ‘defeat,’ ‘reject.’” It is 
this footnote from Buckley that has led som e lo 
conclude that the Suprem e Court has adopted a 
“m agic  w o rd s” test for d is tinguishing between 
“express advocacy” and “issue advocacy.”  Under 
the “ m ag ic  w o rd s ” ap p ro ach , u n le ss  a c o m ­
munication contains one o f  the words listed by 
the S u p rem e  C ourt in this footnote, o r  a near­
perfect synonym , the com m unication  is “ issue 
advocacy,” regardless o f  the intent o f  the speaker 
or the likely reaction o f  any  reasonable listener.

P rop o nen ts  o f  the “m ag ic  w o rd s” approach  
i n t e r p r e t  it  s t r i c t l y .  T h u s ,  th e  f o l l o w i n g  
adv e r t isem en t,  e ven  i f  a ired  w ithin  d ays  o f  an 
e lection, w o u ld  be considered  “ issue advocacy” 
by s tr ic t  cons truc tion is ts :

C o n g r e s s w o m a n  S m i t h  v o t e d  to  
increase  inco m e taxes, sa les  tax es  and 
cap ita l  ga ins  taxes  by o v e r  a b illion 
dollars . T hen  sh e  voted  a g a in s t  the 
largest p roperty  tax cut  in h is to ry . Is 
she: (a) a  liberal, (b) a b ig  s p end er ,  (c) 
out o f  touch, o r ( d )  all o f  the a b o v e ?  I f  
you said “ (d) all o f  the a b o v e ,” y o u ’ve 
m ade the right call. M ake  ano ther  right 
call to C o n g ressw o m a n  Sm ith . She  
n ever  m et a  tax sh e  d id n ’t hike.

B ecause  the  tag line on the  ad say s  “c a l l” 
C o n g re s s w o m a n  S m ith  ra th e r  than  “ d e fe a t” 
C o n g ressw o m a n  Sm ith , it w ou ld  be  d e e m e d  an 
“ issu e  a d ” u n d e r  th e  s t r ic t  “ m a g ic  w o r d s ” 
approach . If ado p ted  by the courts ,  the  “ m ag ic  
w ords”  approach , w ith  its narrow  and  w o od en  
defin ition  o f  “express  a d v o c a c y ” w o u ld  c rea te  
a  po ten tially  m ass ive  loopho le  in th e  c am p a ig n  
finance laws that w ould  a llow  ad v o c ac y  g roups 
a n d  p r o h ib i t e d  d o n o r s  to  s p e n d  u n l i m i t e d  
r e s o u r c e s  o n  u n r e g u l a t e d  e l e c t i o n e e r i n g  
adv e r t isem en ts  like the on e  c ited  above .

T h e  A p p e l l a t e  C o u r t s  D i s a g r e e  
A b o u t  H o w  T o  D e f i n e  " E x p r e s s  
A d v o c a c y "

T he  S u p re m e  Court has on ly  o n ce  app lied  
the “exp ress  a d v o c a c y ” test to a  c o n c re te  set o f  
fac ts ,  a n d  tha t  case ,  FEC v. Massachusetts 
Citizens for Life, Inc., 4 7 9  U.S. 238  ( 1980), has 
aspects  that both  supp o rt  and  u n d e rm in e  the 
“ m a g i c  w o r d s ”  a p p r o a c h .  In t h a t  c a s e ,  
M assach u se tts  C it izens  for Life, a n o n p ro f i t  
c o rp o ra t io n ,  p u b l i s h e d  a “ S p e c ia l  E le c t io n  
Edition” o f  its new sletter which  urged its readers 
to  “ v o le  p ro - l i f e ” in an  u p c o m in g  p r im a r y  
e lection , listed every  c an d id a te  fo r  s ta te  and  
federal office, and  identif ied  each  c a n d id a te ’s 
v ie w  o n  p r o - l i f e  i s s u e s ,  t o g e t h e r  w i th  a 
d isc la im er  sta ling  that the n ew sle t te r  d id  not 
e nd o rse  a ny  p ar t icu la r  cand ida te .
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T h e  S u p re m e  C ourt  held that. desp ite  the 
d is c la im e r ,  the p ro - life  n ew s le t te r  con ta in ed  
“ e x p r e s s  a d v o c a c y . ” T h e  C o u r t  b e g a n  its 
analysis by re turn ing  lo Buckley, and  reiterating 
that a  f ind in g  o f  “exp ress  a d v o c a c y ” d ep e n d s  
upon  the u se  o f  lan gu age  such  as “ vole for,” 
“elect,” o r  “ support.” H ow ever ,  desp ite  the fact 
that the n ew sle t te r  used  the explicit phrase  “vote 
pro-life ,” the  C o u r t  d id  not lim i, its ana lys is  to 
the m ere  p re s e n c e  or absence  o f  these  “m ag ic  
w o r d s . ” R a t h e r  th e  C o u r t  e x a m i n e d  the  
n ew sle t te r  as  a w h o le  and  res ted  its dec is ion  on 
the “essential  na tu re” o f  the m essag e  and  w h a t  
it c o n v e y ed  “ in e ffect .”  T h us ,  Massachusetts 
Citizens for Life can be read  as su pp o rt in g  a 
test for “e x p re ss  a d v o c a c y ” that looks beyond  
the m ere  p resen c e  or absence  o f  “ m ag ic  w o rd s” 
and  co n s id e rs  the  con tex t  and  true intent o f  a 
c o m m u n ica tio n .

B e c a u s e  th e  S u p r e m e  C o u r t  h a s  n o t  
d e f i n i t i v e l y  s e t t l e d  th e  i s s u e  o f  h o w  to  
d i f f e r e n t i a t e  b e t w e e n  a d v e r t i s e m e n t s  th a t  
constitu te  “ issue  ad v o c ac y ” and advertisem ents  
that constitu te  “express  adv ocacy ,” the issue has 
been left to the low er federal courts. T he  federal 
c o u r t s  o f  a p p e a l s  h a v e  s p l i t  in  t h e i r  
in te rpre ta tion  o f  “ issue a d v o c ac y .”

O n e  o f  the earlies t  dec is ion s  in this a re a  is 
FECv. Furgatch, 807 F.2d 857 (9th Cir. 1987). 
In tha t  c ase  a  p r iva te  c it izen , H arvey  Furga tch , 
placed a full page advertisem ent in the New York 
Times and  the Boston Globe that w as critical o f  
P res iden t  C a r te r  d u r in g  the w eek  p reced in g  the 
19 80  e lection . Furga tc lT s a dve r t isem en t  stated 
that P re s id e n t  C a r te r  w a s  “c u l t iv a t [ in g ]  the 
fears, not the hopes , o f  the  vo ting  p u b lic ,” and  
“d eg ra d in g  the e lectora l p ro cess  and  lessen ing  
th e  p r e s t i g e  o f  t h e  o f f i c e . ”  F u r g a t c l T s  
a d v e r t i s e m e n t  a c c u s e d  P re s id e n t  C a r t e r  o f  
try ing  “ to buy  en t i re  c ities, the  steel industry , 
the auto  indus try , and  o thers  with pub lic  funds” 
d u r in g  the  e le c t io n  c a m p a ig n .  F in a l ly ,  the  
adv e r t isem en t  w arned  that “ f i ]f  he succeeds the

coun try  will be burdened  w ith  fou r  m ore  years  
o f  incoherencies , inep tness  and  illusion , as he 
le a v e s  a  leg ac y  o f  lo w - le v e l  c a m p a ig n in g .  
D O N ’T  L E T  H IM  D O  IT.”

T he  FE C  sued Furga tch  for, a m o n g  o th e r  
things, failing lo report his expenditu res  on these 
n ew sp ap e r  adver tisem en ts .  T h e  U n ited  S ta tes  
C ourt o f  A ppeals  for the N inth  C ircuit  held  that, 
even  though  Furga tc lT s adv e r t ise m e n ts  d id  not 
use  any  o f  the “ m ag ic  w o rd s” listed in Buckley, 
they nevertheless expressly  advocated  the defeat 
o f  Presiden t  C arter , and  thus had  lo be reported  
to the F E C  as ind ependen t e x p end itu res .

According  to the appellate court, the “m agic  
words” lest urged by Furgatch would preserve the 
First A m endm ent interest in unfettered expression 
o n ly  at the e x p e n s e  o f  e v i s c e r a t in g  F E C A . 
Nominally independent cam paign spenders could 
too easily c ircum vent the Act by simply avoiding 
certain key words while conveying a m essage that 
is unmistakably an electioneering message The 
C ourt  held that a  c o m m u n ica tio n  is “exp ress  
advocacy” when the com m unication , when read 
as a  whole and with limited reference to external 
events, is reasonably susceptible to interpretation 
only  as an exhortation to vote for or against a 
specific candidate.

D esp ite  this im portan t  ear ly  ru ling  by the 
United Slates C o urt  o f  A p p ea ls  fo r  the N inth  
Circuit, the recent trend am o ng  federal appellate  
courts  has  been to a d o p t  the “ m a g ic  w o rd s” 
approach  for “express advocacy .”  F o r  exam ple , 
in FEC v. Christian Action Network, Inc., 1 10
F.3d 1049 (4th  Cir. 1997), the  F E C  bro ug h t  an 
enfo rcem en t  action against the C hris tian  A ction 
N e t w o r k ,  a l l e g i n g  t h a t  th e  f o l l o w i n g  
adv er tisem en t,  which  w as aired  in the w eeks 
leading up  to the N o v e m b er  3 ,1 9 9 2  presidential 
e le c t io n ,  sh o u ld  not h av e  b een  fu n d e d  w ith  
corpora te  m oney  because it expressly  advocated  
the  d e f e a t  o f  P r e s id e n t  C l in to n  a n d  V ic e -  
President Gore:
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— _____________

B ill  C l i n t o n ’s v i s io n  f o r  A m e r i c a  
inc ludes j o b  q uo tas  for hom osexuals , 
g iv ing  hom osexuals  special civil rights, 
a l lo w in g  h o m o s e x u a l s  in the  a rm ed  
forces. Al G o re  supports  hom osexual 
c o u p l e s ’ a d o p t i n g  c h i l d r e n  a n d  
b ec o m in g  foster  paren ts .  Is this your 
vision for a be t te r  A m e r ic a ?  For more  
i n f o r m a t i o n  on  t r a d i t i o n a l  f a m i ly  
v a lu es ,  c o n ta c t  the  C h r is t ian  A ction  
N e tw ork .

D espite  the  ob v io u s  intent o f  this television 
i  jm m erc ia l ,  the United Slates Court o f  A ppeals  
for the Fourth  Circuit, in very s trong  language, 
c ri t ic ized  the F E C ’s position  that the ad, which  
failed to use “m ag ic  w o rd s"  such as “ d efea t” or 
“ vote aga ins t,”  was express ly  adv o ca t in g  the 
defeat o f  C lin ton  and G ore. T h e  cou r t  found 
that the S up rem e  C ou rt  had lim ited  the F E C ’s 
r e g u l a t o r y  a u t h o r i t y  to  c o m m u n i c a t i o n s  
c o n ta in in g  exp lic i t  w o rd s  u rg ing  e lec t io n  or 
defeat o f  cand ida tes. □



T h e  R e a l  W o r l d  P r a c t i c e s

C
o r p o r a t io n s ,  l a b o r  u n io n s ,  p o l i t ic a l  
p a r t i e s ,  a n d  a d v o c a c y  g ro u p s  h a v e  
s e i z e d  u p o n  t h e  “ m a g i c  w o r d s ” 
a p p ro a c h  a d o p te d  by s o m e  c o u r ts  a n d  hav e  

eng a g ed  in m u lt i-m il l ion  d o lla r  e lec t ioneer ing  
cam p a ig n s  u n d e r  the gu ise  o f  “ issue advo cacy .” 
A recent report  by the A n n e n b e rg  Public  Policy 
C e n t e r  a t  th e  U n i v e r s i t y  o f  P e n n s y l v a n i a  
exa m in ed  the “ issue  ad v o c ac y ” expend itu res  o f  
27 o rg an iza t io n s  in the 1995-96 e lec tion  cyc le  
(g roups such  as the  A F L -C IO . the N R A , the 
N E A , a nd  the S ierra  C lub) and found that these 
27 o rg an iza tio n s  a lon e  spen t an e st im a ted  $ 135 
m i l l io n  to  $ 1 5 0  m i l l io n  in e le c t io n - r e la te d  
advertis ing . T h is  w as at a  t im e w hen  all federal 
c a n d id a te s  fo r  o f f ic e  c o m b in e d  (P re s id e n t ,  
Senate , a nd  H o u se  o f  R epresen ta t ives)  spent an 
e s t im a te d  $ 4 0 0  m illion  o n  advertis ing . Indeed, 
in so m e  races , “ issue a d v o c a c y ” sp end ing  by 
in te re s te d  g r o u p s  e x c e e d e d  the  a d v e r t i s in g  
e x p e n d itu re s  o f  the  can d id a te s  them selves . As 
the  A n n e n b e r g  C e n t e r  n o te d ,  th is  level  o f  
sp e n d in g  by  un regu la ted  g rou p s  is “ u n p rec e ­
den ted , and  rep re sen ts  an  im portan t  chang e  in 
the c u l tu re  o f  c a m p a ig n s .”

T h e  “ i s s u e  a d v o c a c y ” a d v e r t i s e m e n t s  
spo n so red  by these  o rg an iza tio n s  are  v irtually  
i n d i s t in g u i s h a b le  f ro m  the  c a m p a ig n  c o m ­
m e r c i a l s  p u t  o u t  by  th e  c a n d i d a t e s .  F o r  
e x a m p l e ,  d u r in g  the  1996 e le c t io n  s e a s o n ,  
C itizens fo r  the R epublic  E ducation  Fund, a tax- 
e x e m p t  o rg an iza tio n  fo un d ed  by Lyn N o fz ig e r  
on J u n e  20, 1996, spent hun d red s  o f  thousands  
o f  d o lla rs  on  “ issue  a ds” that w ere  in tended  to 
help  R e p u b l ic a n  S ena te  cand ida tes . C itizens 
fo r  the  R e p u b l ic  E d u c a t io n  F u n d  a ired  the 
f o l l o w i n g  t e l e v i s i o n  c o m m e r c i a l  a g a i n s t  
A rkansas  D em ocra tic  Senate  candidate  Winston 
Bryant:

S e n a te  c a n d id a te  W in s to n  B ry a n t ’s 
b udget as A tto rney  G enera l  increased  
7 1 % .  B ry a n t  h a s  t a k e n  t a x p a y e r  
funded  ju n k e ts  to the V irgin  Islands, 
A laska , and A rizona. A nd spent about 
$ 1 0 0 ,0 0 0  on  n e w  f u r n i t u r e .  U n ­
fo r tu n a te ly ,  as  th e  s t a t e ’s top  law  
e n f o r c e m e n t  o f f i c i a l ,  h e ’s n e v e r  
o pposed  the paro le  o f  any  convic ted  
c rim inal,  even  rapists  and  m urderers . 
A nd  a lm ost  4 ,0 00  A rkan sas  prisoners  
h a v e  b een  se n t  b a c k  to  p r i s o n  fo r  
c r im es  com m it ted  w hile  they w ere  out 
on parole. W inston  Bryant: g o v e rn ­
m en t waste, political junk e ts ,  soft on 
crim e. [Superim posed : Call W inston  
Bryant and  tell h im  lo g ive  the m oney  
back.]

B ecause  the ad urges  the v iew er  to “call 
W ins ton  B ryan t,” ra ther  than vote aga ins t  h im , 
the C it izens for the R ep ub lic  Education  F un d  
c o n s id e re d  th is  an is su e  a d v e r t i s e m e n t ,  not 
s u b j e c t  to f e d e ra l  r e g u l a t io n ,  r a t h e r  th a n  
“exp ress  advo cacy ,” w hich  w ou ld  have  been 
sub jec t  lo spend ing  limits and  disclosure.

S i m i l a r l y ,  th e  D e m o c r a t i c  N a t i o n a l  
C o m m it te e  in 1996 ran an a d v e r t i s e m e n t  in 
w hich  the an n o u n cer  states:

P r o t e c t  f a m i l i e s .  F o r  m i l l i o n s  o f  
w ork in g  fam ilies , P re s iden t  C lin ton  
cut taxes. T he  D ole/G ingrich  budget  
tried to raise taxes  on e igh t million.
T he  D ole/G ingrich  budget w o u ld ’ve 
s la s h e d  M e d ic a re  $ 2 7 0  b il l ion ,  cu t  
co llege  scho larsh ips . T h e  Presiden t  
d e f e n d e d  o u r  v a l u e s ,  p r o t e c t e d  
M edicare. And now  a tax cut o f  $ 1,500
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a  y e a r  for the first tw o  years ol'college, 
m o s t  co m m u n i ty  co lleges  free. H elp  
a d u l t s  g o  b a c k  to  s c h o o l .  T h e  
P re s id e n t’s p lan  pro tects  ou r  values.

B ecau se  the a dv e r t isem en t  never  used  the 
m ag ic  w o rd s ,  “ vote  fo r” C lin ton  o r  “d efea t"  
D o le ,  th e  D e m o c r a t i c  N a t io n a l  C o m m it te e  
cons idered  this an issue ad that did not expressly 
a d v o ca te  the  ree lec tion  o f  P residen t  C lin ton  or 
the d efea t  o f  S e n a to r  Dole.

T h e  “ m a g ic  w o rd s” ap p ro a ch  is a loophole  
that th rea ten s  to sw a llo w  the entire ty  o f  federal 
c am p a ig n  f inanc ing  law. T he  bans on corporate 
a n d  l a b o r  u n io n  e x p e n d i tu r e s  a re  ren d e re d  
m e a n i n g l e s s  w h e n  c o r p o r a t i o n s  a n d  la b o r  
u n io n s  ru n  m u l t i -m i l l io n  d o l l a r  a d v e r t is in g

c am p a ig n s  that target ind iv idual  leg is la to rs  for 
d e fea t  u n d e r  the  b a n n e r  o^ “ issue  a d v o c a c y .” 
S im ila r ly ,  the $ 5 ,0 0 0  lim it on  c o n t r ib u t io n s  
to P A C s , w h ich  w as u p h e ld  by  the  S u p re m e  
C o u r t ,  is r e n d e r e d  m e a n i n g l e s s  w h e n  
in d iv id u a ls  c o n tr ib u te  su m s  su b s ta n t ia l ly  in 
e x c e s s  o f  that a m o u n t  in o rd e r  to  fu n d  m u l t i -  
m i l l io n  d o l l a r  a d v e r t i s i n g  c a m p a i g n s  th a t  
a t tem p t  to in f lu en c e  the  o u tc o m e  o f  sp e c i f ic  
e lec to ra l  races. A n d  the e x p e n d i tu r e  l im its  
w h ich  the p re s id e n tia l  c a n d id a te s  v o lu n ta r i ly  
ag reed  to ab ide  by as a  c o n d i t io n  fo r  r ec e iv in g  
p u b l i c  m a t c h i n g  f u n d s  a r e  r e n d e r e d  
m e a n i n g l e s s  w h e n  th e  n a t i o n a l  p a r t y  
c o m m i t t e e s  r u n  u n r e g u l a t e d  a d v e r t i s i n g  
c a m p a ig n s  that m irro r  those  o f  the ir  n o m in ees .  
□
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" M a g i c  W o r d s "  a n d  F ir s t  A m e n d m e n t  J u r i s p r u d e n c e

T
he federal court  d ec is ions that re jec t the 
N in th  C ircu it  approach  in Furgatch and 
a dop t a “ m ag ic  w o rd s” test for “express  
a d v o c a c y ” c o n s t r u e  Buckley a s  i m p o s i n g  

res tr ic tions that a re  beyo n d  those im posed  in 
any o th e r  First  A m e n d m e n t  context. In every  
area  o f  F irs t  A m e n d m e n t  ju r isp rud ence , courts 
are requ ired  to e n g a g e  in delica te  line d raw in g  
b e tw e e n  p r o te c t e d  s p e e c h  a n d  sp e e c h  tha t  
p roperly  m a y  be regu la ted .  Fo r  exam p le ,  in 
a n o t h e r  e l e c t i o n - r e l a t e d  c o n t e x t  — u n io n  
r e p r e s e n t a t i o n  e l e c t i o n s  — e m p l o y e r s  a re  
p e rm i t te d  to m a k e  “p r e d ic t io n s ” a b o u t  the 
c o n seq u e nc es  o f  un ion iz ing , but they m ay  not 
i s su e  “ th r e a t s . ” A l th o u g h  the  c o u r t s  h a v e  
d e v e l o p e d  a n  e x t e n s i v e  j u r i s p r u d e n c e  to 
distinguish betw een “predictions” and “ threats,” 
there  is no  b r igh t- line  test, and  an e m p lo y e r  
c ou ld  h a rb o r  c o n s id e ra b le  u n c e r ta in ty  as to 
w h e th e r  the w o rd s  he is a bou t  to u tte r  a re  e ither 
p r o t e c t e d  u n d e r  the  F i r s t  A m e n d m e n t  o r  
san c t io nab le  as illegal advocacy .

S im ilar ly , in libel cases involv ing  the press, 
an a re a  o f  co re  First  A m en d m en t  concern ,  the 
C o u r t  h as  e s c h e w e d  the  s im p le  b r ig h t- l in e  
approach  o f  im posing  liability based on the truth 
or fa lsity  o f  the s ta tem en t published . Instead , 
the C o u rt  u til izes a m ult i-fac to r  ana lys is  that 
e x a m in e s ,  a m o n g  o th e r  th ing s ,  w h e th e r  the 
su b je c t  o f  the  s t a te m e n t  is a p u b l ic  f igu re , 
w hether  the sta tem ent involves matters o f  public 
c o n c e r n ,  w h e t h e r  th e  s p e a k e r  a c t e d  w i th  
reck less  d is regard  for the truth o r  falsity  o f  the 
s ta te m e n t ,  a nd  w h e th e r  a  re a so n a b le  rea d er  
w ou ld  pe rc e iv e  the s ta tem en t  as sta ting  actual 
facts o r  m ere ly  rhetorical hyperbole .

In no  a r e a  o f  F i r s t  A m e n d m e n t  j u r i s ­
p ru d en ce  has the C ourt  m a n da ted  a w ooden , 
m e c h a n i c a l  te s t  t h a t  i g n o r e s  c o n t e x t  a n d

p u r p o s e .  In 110 a r e a  o f  F i r s t  A m e n d m e n t  
ju r isp ru d e n c e  has  the C o u r t  held  that the  on ly  
c o n s t i tu t io n a l ly  p e rm is s ib le  tes t  is o ik : that 
w ould ren d er  the underly ing  regu la tory  sch em e  
unenforceable . It is doubtfu l, therefore, that the 
S u p rem e  C ourt in Buckley in tended  to sing le  
o u t  e l e c t i o n  r e g u l a t i o n s  a s  r e q u i r i n g  a 
m echan ica l ,  form ulaic , and  utterly u n w o rk ab le  
test.

M oreover , m any  o f  those  c ou rts  that have  
a d o p te d  the  “ m a g ic  w o r d s ” a p p ro a c h  h a v e  
a p p l ie d  it u n c r i t ic a l ly  to all o f  the v a r io u s  
d i f f e r e n t  t y p e s  o f  p o s s i b l e  e l e c t i o n  la w  
restr ic tions, and  have  thereby  failed  to g rap p le  
w i th  t h e  i m p o r t a n t  d i s t i n c t i o n  in  F i r s t  
A m en d m en t  ju r isp rud ence  betw een  restrictions 
on  s p e e c h  a n d  m e re  d i s c l o s u r e  r u le s .  In 
Buckley, th e  C o u r t  m a d e  it c l e a r  th a t  the  
governm en tal  interests that ju s t i fy  d isc losu re  o f  
e lec t ion -re la ted  sp en d in g  are  b ro ad e r  than the 
gov ern m en ta l  interests that ju s t i fy  p roh ib itions  
or restrictions on e lection-related speech. W h en  
legislation does not p rosc ribe  speech , there  is 
le ss  o f  a c o n c e r n  a b o u t  e i t h e r  c h i l l i n g  o r  
vagueness. Thus, even  i f  certain a dvertisem ents  
can n o t  be p roh ib ited  becau se  they  are  a rgu ab ly  
w ith in  the am bit  o f  “ issue  a d v o cacy ,” it does  
not follow  that the sp e ak e r  can no t  be requ ired  
to d isc lose  the fund ing  sources  for tho se  ads. 
If  a legisla ture  w ere  to pass  a law requ ir ing , for 
exam ple ,  that the source  o f  funds be d isc lo sed  
for every  com m u n ica tio n  w ho se  cost e x c ee d s  
$ 10 ,000  and  m en tions  a  specific  c an d id a te  for 
public  office within 60  days  o f  an e lection , such 
a law  m ight well be upheld  regard less  o f  how  
“express  a dv o c ac y ” and  “ issue a d v o c a c y ” are  
defined  in o ther  contexts .

F in a l ly ,  a n d  m o s t  im p o r ta n t ly ,  e v e n  i f  
Buckley shou ld  be read  as l im it ing  the curren t
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reg u la to ry  reach  o f  F E C A  to a d v e r t ise m e n ts  
using  “ m a g ic  w o rd s ,” that ho ld ing  w ou ld  not 
fo re c lo se  fu tu re  leg is la tu re s ,  e i th e r  s ta te  o r  
fed e ra l ,  f ro m  a d o p t in g  n ew  le g is la t io n  tha t  
r e g u la te s  e le c t io n e e r in g  o r  d e f in es  “ e x p re ss  
a d v o c a c y ”  m o re  b ro a d ly .  T h e  d e c is io n  to 
n a r ro w ly  c o n s t r u e  a  s ta tu te  to  s a v e  it f rom  
potential  v ag u e n es s  and  overb read th  p ro b lem s 
does  not p reven t  further legislative re f inem en ts  
that e l im in a te  tho se  prob lem s. F o r  exam p le ,  in 
the o b sc en i ty  con tex t ,  the  S u p re m e  C ourt in 
Miller v. California, 4 1 3  U .S .  15 (1 9 7 3 ) ,  
p ro v id e d  s p e c i f ic  e x a m p le s  o f  “ h a rd  c o r e ” 
sexual  co n d u c t  that cou ld  be p ro h ib i ted  under 
sta te  or federa l  obscen ity  laws. In a com p an io n  
case , United States v. 12 200-Ft. Reels of Super 8mm. Film, 4 1 3  U.S. 123 (1973),  the  C o u r t  
s ta ted  that, i f  necessa ry  to e lim ina te  potential  
v ag u eness  a nd  o verb read th  p rob lem s in federal 
o b scen i ty  s ta tu tes, the C ou rt  w as p repa red  to 
na rrow ly  co n s tru e  such statu tes to reach  only  
those  sp ec if ic  e xa m p les  o f  “ hard co re” sexual 
c o n d u c t  sp e c i f ic a l ly  d e l in e a te d  in Miller v. 
California. However, the Court m ade  it c lear that 
C o n g ress  rem a in ed  free to en la rg e  upon  this 
n a r r o w in g  c o n s t r u c t io n  and  g o  b e y o n d  the  
specifically enum erated “magic acts.” 12 200- 
Ft. Reels of Super 8mm, Film, 4 13 U.S. at 130 n.7 
(“Ol course, C ongress could always define her 
specific ‘hard core’ conduct.” )

This sam e reasoning  doubtless applies in the 
e lection law context. In Buckley, the C ou rt  was 
c o n f r o n t e d  w i th  F E C A  r e g u l a t i o n s  t h a t  
p urported  lo regu late  all exp en d itu res  that w ere  
“ relative  to a c learly  iden tif ied  can d id a te ” and 
“ for the pu rpose  o f  in f lu enc in g” an  e lect ion  -- 
tw o  very broad and  im prec ise  p h rases .  W h en  
t h e  C o u r t  c h o s e  to  s a v e  F E C A  f r o m  
constitu tional invalidity by  narrow ly  constru ing  
these ph rases  to reach on ly  “express  a dv o cacy ,” 
it w as fo rced  to invent its o w n  d ef in i t io n  o f  
“e x p re s s  a d v o c a c y ” w i th o u t  a n y  leg is la t iv e  
language  to use  as a gu ide . E v en  if  the C ourt  
in tended  to limit “express  a d v o c ac y ”  in F E C A  
to “ m ag ic  w ords ,"  fu ture  leg is la tive  a ttem pts  
to r e g u l a t e  e le c t io n e e r in g  a c t iv i ty  a re  no t  
necessari ly  bound  by that l im itation . Fu ture  
l e g i s l a tu r e s  a re ,  o f  c o u r s e ,  b o u n d  by  th e  
v a g u e n e s s  a n d  o v e r b r e a t h  c o n c e r n s  th a t  
underg ird  the Buckley dec is ion . But as  long as 
the legislation is both suff ic ien tly  n a rro w  and 
precise , future leg isla tu res a re  free to adopt a 
m ore  refined  defin it ion  o f  “e x p re ss  a d v o c a c y ” 
and  regulate  e lec t ioneering  activ ity  in a  m ann er  
that accords  with political reality. See Miller v. 
California, 413  U.S. at 25  (the  fun c t ion  o f  the 
C ourt is not lo p ro po se  regu la to ry  sc h em es ,  but 
in s tead  to a w a i t  c o n c re te  le g is la t iv e  e ffo r ts  
w h i le  p ro v id in g  the  g e n e r a l  p r in c ip l e s  fo r  
a ccep tab le  consti tu t iona l  defin it ions) .  □

-1 2 -



R e c e n t  A t t e m p t s  T o  B e t te r  D e f in e  " E x p re s s  A d v o c a c y "

S
p u rred  in par t  by the abu ses  o f  the last 
e lec t ion  cyc le , w h e re  corpora tions , labor 
u n io ns ,  polit ical  parties , and  ad v o c ac y  
g roups  spen t  h u n d red s  o f  m illions o f  do llars  on 

ad v e r t i se m e n ts  tha t  they  c la im ed  w ere  m ere  
“ issue ads” desp ite  a  c lear  e lec tioneering  intent, 
th e  g o v e r n m e n t  a n d  r e f o r m e r s  in s id e  and  
outs ide o f  g ov ern m en t  have  a ttem pted  to codify  
a defin it ion  o f  “e x p re ss  a d v o c a c y ” that goes 
b ey o nd  the “ m ag ic  w o rd s” a pp ro ach  and  better  
re f lec ts  rea l w o r ld  e le c t io n e e r in g  p rac t ice s .  
P ro m in en t  a m o n g  the recent a ttem pts  to define  
“exp ress  a d v o c a c y ” are  tw o d iffe ren t  general 
approaches: ( I ) a  “reasonable  person" approach, 
w hich  h as  been a d o p ted  by the FE C , and  (2) a 
delim ited  t im e-period  approach, which has been 
p ro p osed  in the S enate . T h e se  tw o  a pproaches  
d em on stra te  the tension inherent in any  attempt 
to sa tisfy  s im u ltan eou s ly  the S u p re m e  C o u r t ’s 
d u a l  c o n c e r n s  r e g a r d i n g  v a g u e n e s s  a n d  
overbreadth . T he  “ reasonable  person” approach 
tends to tilt in fav o r  o f  increased  bread th  o f  
c o v e ra g e ,  bu t  s a c r i f ic e s  s o m e  c la r i ty .  T h e  
“delim ited  t im e-period” approach  offers clarity, 
but raises issues o f  po ten tial  over-  and  u n d e r­
b re a d th  o f  c o v e r a g e .  E i t h e r  o f  th e se  tw o  
app ro ach es ,  ho w ever ,  is a  c lea r  im provem ent 
o v e r  the u n w o rk ab le  “ m ag ic  w o rd s” approach .

T h e  F E C  A d o p t s  a  " R e a s o n a b l e  
P e r s o n "  A p p r o a c h

T h e  F E C  p ro m u lg a ted  a regu lation  which  
inco rp o ra ted  a  “ reaso n ab le  p e rso n ” approach  
into its definition o f  “express advocacy .”  U nder 
the regu la t ion , “exp ress  a d v o c ac y ” is defined  
to include not only those com m unica tions which 
c o n t a i n  “ m a g i c  w o r d s , ” h u t  a l s o  c o m ­
m un ica tio ns  that “ [w jhen  taken as a w ho le  and 
with lim ited  re fe rence  to externa l even ts  such

as the p rox im ity  to the e lec t ion , cou ld  on ly  be 
interpreted by a reasonable  person  as con ta in ing  
advocacy o f  the election or defeat o f  one  or m ore  
c lea r ly  id e n t i f ie d  c a n d id a te s ( s )  . . . .”  T h e  
r e g u l a t i o n  f u r t h e r  s t a t e s  t h a t ,  u n d e r  i ts  
r e a s o n a b l e  p e r s o n  a p p r o a c h ,  th e  e le c to r a l  
p o r t i o n  o f  t h e  c o m m u n i c a t i o n  m u s t  be  
“ unm istakable , unam biguous, and  suggestive  o f  
on ly  one  m e an in g .”

T h e  d e f i n i t i o n  o f  “ e x p r e s s  a d v o c a c y ” 
c o n ta in ed  in this F E C  regu la tion  a t tem p ts  to 
c o d ify  the  e x p a n d e d  d e f in i t io n  o f  “ e x p re s s  
a d v o c ac y ” that m et w ith  the c o u r t ’s approva l 
in Furgatcl,. It g oes  b ey o n d  “ m ag ic  w o rd s” by 
incorpora ting  a “rea so n a b le  p e rso n ” s tandard  
th a t  a p p l i e s  in o n ly  a v e ry  n a r r o w  s e t  o f  
c ircum stances .  In short , if “ m ag ic  w o rd s” are 
n o t  u s e d ,  th e  a d v e r t i s e m e n t  is “ e x p r e s s  
a d v o c ac y ” only  if the e lec t io n eer in g  p u rp ose  
o f  th e  a d v e r t i s e m e n t  is u n m i s t a k a b l e ,  
u n a m b ig u o u s ,  and  s o  c le a r  tha t  r e a s o n a b le  
m in d s  s im p ly  c o u ld  n o t  d i f f e r .  T h u s ,  the  
r e g u l a t i o n  a t t e m p t s  to  b r i n g  w i t h i n  th e  
regu la to ry  sphere  so m e  o f  the m o s t  e g reg io u s  
ins tances  o f  e lec t io neer in g  tha ' occur  w ithout 
the use o f  “ m ag ic  w o rd s .”

Despite its narrow  reach, this regulation was 
im m e d ia te ly  c h a l le n g e d  in the  c o u r t s  as  an 
unconstitu tiona l e n c ro ac h m e n t  on free  speech . 
In Maine Right to Life Committee, Inc. v. FEC, 
9 1 4  F. Supp . 8 (D. M e . 1996), a no n -p ro f i t  
m e m bersh ip  corpora tion  b ro u g h t  suit in federal 
d i s t r i c t  c o u r t  in M a in e ,  a r g u i n g  th a t  th is  
defin ition  o f  “exp ress  a d v o c a c y ” w as beyond  
the F E C ’s authority  b ec au se  it w as  both  loo 
b road  and uncons ti tu t iona lly  vague. T h e  trial 
co u r t  c o n c lu d e d  that this F E C  d e f in i t io n  o f  
"ex p ress  a d v o cacy ,” a lth ou g h  d er iv ed  from  the 
a p p e lla te  lang u ag e  in the  Furgatch op in io n ,
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goes fu r the r  than  p e rm it ted  by S up rem e  Court 
p reced en t.  In a  thoughtfu l  op in ion , the trial 
cou rt  n ev e r th e le ss  sh o w e d  great sym pathy  for 
the F E C ’s regu la to ry  a ttem pt:

[T]he F ed era l  E lection  C am paign  Act 
is d e s i g n e d  to  a v o i d  e x c e s s i v e  
c o r p o r a t e  f in a n c ia l  in te r f e r e n c e  in 
e lec t io n s  a n d  the F E C  p resu m ab ly  has 
so m e  ex p e r t ise  on the ques tion  what 
form  that in te rfe rence  m ay  take based 
on  i t s  h i s t o r y  o f  c o m p l a i n t s ,  
i n v e s t i g a t i o n s  a n d  e n f o r c e m e n t  
ac t ions . . . . L an g u ag e , m oreover, is 
an e lu s iv e  tiling. T h e  top ic  here  is 
c o m m u n ica tio n  and it is com m onplace  
that the m e a n in g  o f  w ord s  is not f ixed, 
but d e p e n d s  heavily  on con tex t  as well 
as the sh a red  a ssu m pt io n s  o f  speaker
a n d  l is ten e r  O ne  does  not need to
use  the  exp lic i t  w o rds  “ vote for” or 
t h e i r  e q u i v a l e n t  to  c o m m u n i c a t e  
clearly  the m e ssag e  that a part icu la r  
c a n d id a te  is to  be e le c te d .  [T h is ]  
appears  to be a  very  reasonable  a ttem pt 
to deal w ith  these vagaries  o f  language 
and, indeed , is d raw n  quite  narrow ly  
to deal w ith  on ly  the “ un m is takab le” 
a n d  “ u n a m b i g u o u s , ” c a s e s  w h e re  
“rea so n a b le  m in d s  canno t d iffe r” on 
the m e ssa g e .  “ L im ited  re fe ren ce  to 
e x te rn a l  e v e n t s ” is h a rd ly  a  rad ica l  
idea. It is requ ired  even  by the Buckley 
te rm in o lo g y . A f te r  all, how  does one 
kn o w  that “ sup p ort” or “ d efea t” m eans 
an  e l e c t io n  r a th e r  th a n  an  a th le t ic  
con tes t  o r  s o m e  o th e r  eve n t  w ithout 
c o n s id e r in g  the externa l  con tex t  o f  a 
f e d e r a l  e l e c t i o n  w i th  s p e c i f i c  
can d id a te s?

D esp ite  these  w ord s  o f  en d o rse m e n t,  the 
court re lu c tan t ly  co n c lu d e d  that Buckley and 
Massachusetts Citizens for Life req u ired  the 
m o re  r ig id  “ m ag ic  w o rd s"  approach . T h e  court

believed  that the S u p re m e  C o u r t  e n d o rse d  a 
bright line test in o rd er  lo pro tect  free speech , 
regard less o f  the effect on e n fo rc em en t  o f  the 
election laws. A s the court  noted, “ [l]he result 
is n o t  v e r y  s a t i s f y i n g  f r o m  a r e a l i s t i c  
com m unications point o f  view and does not g ive 
much recognition  to the policy  o f  the e lection  
s t a t u t e  to  k e e p  c o r p o r a t e  m o n e y  f r o m  
in f lu e n c in g  e le c t io n s  in th i s  w a y .” T h u s ,  
a lthough  the court  can d id ly  ind ica ted  tha t it 
believed  that “ the F E C  had the b etter  o f  the 
a rg u m en t  on its regulation  so far as the logic o f  
l a n g u a g e  is c o n c e r n e d , ” it n e v e r t h e l e s s  
concluded that Buckley had foreclosed any th ing  
o ther  than the narrow  “ m agic  w o rd s” test.

T h is  trial court dec is ion  w as a ff irm ed  by 
the United  Stales Court o f  A p pea ls  lo r  the First 
C ircuit. B ecause  that dec is ion  confl ic ts  w ith  
the  d ec is io n  by the U n i te d  S ta te s  C o u r t  o f  
A ppeals  for the Ninth  C ircu it  in Furgatch, the 
g overnm ent asked the Suprem e C ourt  to rev iew  
the  c a s e  a n d  r e s o lv e  the  s p l i t  a m o n g  th e  
appella te  courts. T he  S u p re m e  C ourt  dec lin ed  
to cons id er  the case, and  thus the split  rem ains .

S e n a t o r s  P r o p o s e  a  D e l i m i t e d  
T i m e  P e r i o d  A p p r o a c h

In response  to critic ism that the “ reasonable  
person” approach  and o ther  s im ila r  tests that 
involve sub jective  criteria  are  loo  vague, som e 
r e f o rm e r s  h a v e  s o u g h t  to d e f in e  “ e x p r e s s  
advocacy” through clearly delimited criteria that 
e x p a n d  u p o n  the “ m a g ic  w o r d s ” a p p ro a c h .  
P rom inen t am o n g  these types o f  re fo rm s is a 
“ delim ited  time p e r io d ” approach . U n d e r  this 
approach , any  advertisem en t that airs w ith in  a 
specified period o f  t im e prior lo an e lection  is 
d ee m e d  “exp ress  a d v o c a c y ” i f  it re fe rs  to a 
specifically  identified candidate .

In the M cC ain-F e ing o ld  Bill in troduced  in 
the Senate  in 1997, for exam ple ,  the defin it ion  
o f  “ e x p r e s s  a d v o c a c y ” in c lu d e d  n o t  o n ly
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c o m m u n ic a t io n s  that con ta in  “ m ag ic  w o rds ,” 
hut a lso  c o m m u n ic a t io n s  tha t  a d v o c a te  the  
e lec t ion  o r  d e fe a t  o f  a  can d ida te  by “refe rr ing  
to o n e  or m ore  c learly  iden tif ied  cand ida tes  in 
a paid  a d v e r t i s e m e n t . . .  within 60  calendar  days 
p reced in g  the da te  o f  an e lection . . . Unde r  
this de l im ited  tim e  p e r iod  app ro ach , a potential 
s p e a k e r  k n o w s  w i th  c e r t a i n t y  w h i c h  
a d v e r t i s e m e n t s  w i l l  b e  d e e m e d  “ e x p r e s s  
a d v o c a c y , ” s i n c e  the  c r i t e r i a  — e x p l ic i t l y  
referr ing  to a  c an d id a te  and  the date  on which  
the a dv e r t ise m e n t  is c o m m u n ica te d  — are  c lear 
and  ob jec tive ly  de term in ed .

T h e  p rin c ipa l  ob jection  leveled  a g a in s t  the 
d e l im i te d  t im e  p e r io d  a p p ro a c h  is tha t  it is 
p o ten tia l ly  o v e rb ro a d .  O n e  can  im a g in e  an 
ad v e r t isem en t  w h ich , a lth ou g h  its intent is to 
influence  the  deba te  on an issue, m en tion s  or 
d ep ic ts  a  po li t ica l  c an d ida te  w h o  is s trong ly  
identif ied  w ith  that issue. Thus , for exam ple ,  
o p po n en ts  o f  the V ie tn am  W a r  m ight des ire  to 
a ir  an a n t i - w a r  a d v e r t i s e m e n t  that d e p ic t s  
P residen t  Jo h n so n ,  o r  o p po n en ts  o f  so m e  m ore  
recent cong ress io na l  initia tive m ight des ire  to 
p r o d u c e  a d v e r t i s e m e n t s  th a t  d e p i c t  N e w t  
G ingrich .

D esp ite  these  theoretica l  possib ili ties ,  the 
de lim ited  t im e  period  app roach  is based  on the 
c o m m o n - s e n s e  r e c o g n i t io n  tha t ,  in the  real 
w orld , a d v e r t ise m e n ts  tha t dep ic t  can d id a te s  
and are  run shortly  before  an election  arc alm ost 
invariab ly  in tend ed  to in f luence  the e lec t ion  or 
d efea t  o f  the  dep ic ted  cand ida te .  In fact, the 
p u b l ic  ra re ly  s e e s  c o m m e r c ia l s  d e p ic t in g  a

p o l i t i c i a n  o r  p o l i t i c a l  c a n d i d a t e  e x c e p t  
im m e d ia t e ly  b e fo re  an  e le c t io n ,  a n d  th o s e  
com m erc ia ls  a re  b roadcas t  in that t im e  f ram e 
precisely  because  they are intended to influence 
the o u tc o m e  o f  the im m in en t  e lec t ion .

U n d er  M c C a in -F e m g o ld ’s de l im i te d  t im e 
p e r io d  a p p r o a c h ,  a  p e r s o n  w h o  d e s i r e s  to  
p ro d u ce  an issue adv e r t isem en t  is g iv en  c lea r  
n o t ic e  o f  w h a t  is a n d  is no t  p e r m i s s i b l e .  
A d v e r t i s e m e n t s  tha t  s im p ly  d i s c u s s  i s su e s ,  
w i t h o u t  n a m i n g  c a n d i d a t e s  a r e  a l w a y s  
p e rm is s ib le .  A d v e r t i s e m e n ts  tha t  a re  c o m ­
municated m ore  than 60  days prior lo an election 
m u s t  s im ply  avoid  the u se  o f  “ m ag ic  w o rd s .” 
A d v ert isem en ts  that a re  c o m m u n ic a te d  w ith in  
60  days o f  an e lect ion  can d iscuss  issues , as 
long as the ads do  not depict a particular candidate.

The com m erc ia ls  listed below  in the co lum n 
on the left, all o f  w hich  w ere  b ro ad c as t  du r ing  
the 1996  e lection , w ere  c on s ide red  issue  ads by 
the ir  sponsors . U n d e r  the M c C a in -F e in g o ld  
p rop osa l ,  these  a d v e r t ise m e n ts  w o u ld  all be 
r e c h a r a c t e r i z e d  a s  “ e x p r e s s  a d v o c a c y . ” 
H ow ever,  the a dvo cacy  o rg an iza tion s ,  i f  the ir  
true intent is to edu c a te  the pub lic  ra th e r  than 
in f luence  the o u tc o m e  o f  a sp ec if ic  e lec t ion , 
cou ld  easily  re fo rm ula te  these a d s  as sh o w n  in 
t h e  c o l u m n  o n  th e  r i g h t ,  a n d  r u n  t h o s e  
adv e r t isem en ts  any  l im e, even  w ith in  d ay s  o f  
an e lec tion . A d d itiona lly ,  b ecau se  the  ads  in 
the colum n on the left fail to use “ m ag ic  w ords,” 
und er  the M c C a in -F e in g o ld  p roposa l  they  can 
be b ro ad c as t  w ith o u t  c h a n g e  as “ i s su e  a d s ” 
w hen  an e lec tion  is m ore  than 60  d ay s  aw ay . □
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E X P R E S S  A D V O C A C Y  I S S U E  A D V O C A C Y

Announcer: T h e y  w o rk e d  hard  all 
their lives. T h e y ’re ou r  neighbors, our  
f r ie n d s ,  o u r  p a re n ts .  T h e y  e a rn e d  
Soc ia l  S e c u r i ty  and  M ed icare .  But 
C on g ressm an  X voted five limes to cut 
the ir  M e d ic a re .  Even  the ir  nu rs ing  
h o m e  care. T o  pay  for  a  $16 ,892  tax 
b reak  he  vo ted  to g ive  the w ealthy . 
C o n g ressm a n  X, it’s not yo u r  m oney  
to  g i v e  a w a y .  D o n ’ t c u t  t h e i r  
M ed icare .  T h e y  earn ed  it.

Announcer: S o m e  things are  w rong. 
T h e y ’ve a lw ay s  been w rong. A n d  no 
m a t t e r  h o w  m a n y  p o l i t i c i a n s  say  
th e y ’re right, th e y ’re still hateful and 
w rong . S tan d  up for the right values. 
Call R epresen ta t ive  X today. A sk  him 
w h y  he  v o t e d  a g a i n s t  th e  F la g  
Pro tec tion  A m en d m en t .  A gainst the 
v a l u e s  w e  h o ld  d e a r .  T h e  
C o n s t i tu t io n a l  A m e n d m e n t  to s a fe ­
g u a r d  o u r  f la g ,  b e c a u s e  A m e r i c a ’s 
values  are  w orth  protecting.

Announcer: E lection  year. T h e re ’ll 
be a  lot f ly ing  through  the air. But 
w hen  you  look through  the m ud, you 
see w hat C o n g ressm a n  X  has helped 
to  a c h i e v e :  T h e  f i r s t  r e a l  c u t  in 
sp e n d in g  s in ce  W o rld  W a r  II. 2 70  
w a s t e f u l  g o v e r n m e n t  p r o g r a m s  
e l im in a ted . H isto ric  w elfare  reform  
that re q u i re s  rec ip ien ts  to w o rk  for 
the ir  benefits .  W hy  would we ev e r  go  
back  to the pas t?  W hen you see the 
m ud , r e m e m b e r  the accom plishm ents .  
Call C o n g re ssm a n  X and tell him to 
keep  on re fo rm ing  ou r  govern m en t .

Announcer: T h e y  w o rk e d  h a rd  all 
their lives. T h e y ’re ou r  neighbors , ou r  
f r ie n d s ,  o u r  p a re n ts .  T h e y  e a rn e d  
Social S ecur i ty  and M e d ic a re .  N o w  
C o n g re s s  w an ts  to cu t  the ir  M ed icare ,  
even  the ir  nu rs ing  h o m e  care. W h y ?  
T o  pay  for a $ 16,892 tax break  fo r  the 
w e a l t h y .  W r i te  o r  p h o n e  y o u r  
C o n g re s sm a n  a n d  te l l  h im  no t to cu t  
M ed icare .  T h e y  ea rn ed  it.

Announcer: S o m e  th ings are  w rong . 
T h e y ’ve a lw ay s  been  w rong . A n d  no 
m a t t e r  h o w  m a n y  p o l i t i c i a n s  s a y  
th e y ’re right, th e y ’re  still hateful a n d  
w rong. S tand  up  fo r  the r ight values. 
Call y o u r  C o n g re s sm a n  a n d  a s k  h im  
to  s u p p o r t  t h e  F l a g  P r o t e c t i o n  
A m en d m en t .  G e t C o n g re s s  to  su p p o r t  
t h e  v a l u e s  w e  h o l d  d e a r .  T h e  
C o n s t i t u t i o n a l  A m e n d m e n t  lo  
sa feguard  our flag, b ecause  A m e r ic a ’s 
values are  w orth  p ro tecting .

Announcer: E lection  year. T h e r e ’ll 
be a lot fly ing  th rough  the air. But 
w h en  you look through  the m ud, you 
see w hat C o n g re s s  has ach iev ed :  T h e  
first real cut in sp e n d in g  s ince  W orld  
W a r  II. 270  w astefu l g o v e rn m en t  p r o ­
g ram s  e l im in a ted .  H is to ric  w e lfa re  
reform  that requires rec ip ien ts  to w o rk  
for their  benefits. W h y  w ou ld  w e  ever  
go  back to the pas t?  W h en  you  see  
the m ud, re m e m b e r  the a c c o m p li s h ­
ments . C u ll y o u r  C o n g re s sm a n  a n d  
u rg e  h im  to k eep  on  re fo rm in g  ou r  
g overn m en t .



As the above examples illustrate, it is 
possible to define “express advocacy” in a 
manner that both upholds the intent of the 
federal election laws (by preventing blatant 
electioneering with unregulated expenditures), 
while providing clear notice to advocacy groups 
concerning the lim its im posed on “issue 
advocacy” when an election is imminent. 
Although the delimited time period approach 
has a broader sweep than some advocacy groups 
might ideally desire, it nevertheless provides a 
very w ide berth  for true issue-o rien ted  
campaigns, even when they are conducted in 
the midst of a federal election. The rule of 
thumb would be, if you are interested in 
advancing an issue, rather than a candidate, then 
stick to the issue being advanced, rather than 
the p o litica l pe rso n a litie s  who may be 
associated with the issue, at least when an 
election is imminent.

A dditional Approaches and 
Refinements

The “reasonable person” approach and the 
delim ited tim e-period approach do not, of 
course, exhaust the spectrum  of possible 
reforms that can provide the requisite level of 
certainty without prohibiting too much non­
electioneering speech. Another model for 
reform is an intent-based approach, which 
attempts lo regulate advertisements based on 
the speaker’s actual intent. Under this approach, 
a s ta tu te  m ight p roh ib it, for exam ple, 
advertisements in which the speaker’s “primary 
purpose” is to influence voters to elect a clearly 
identified candidate.

The intent-based approach raises no serious 
concerns in regard to overbrcadlh —  it is 
na rro w ly -ta ilo red  to reach only those 
advertisements that are truly intended to be 
electioneering ads. Neither is it impermissibly 
vague, for if there is one thing that any

individual speaker surely knows, it is his v r her 
own purpose or intent. Of course, the problem 
arises at the enforcement stage, since although 
an individual speaker will know his or her own 
intent, that in tent cannot be objectively  
ascertained by a fact-finder. In practice, the 
enforcement of an intent-based approach would 
likely mirror the enforcement of a “reasonable 
person” approach. A person is presumed to 
intend the normal consequences of his actions, 
and regulators would assume that the intent of 
an advertisement can be discerned from how 
the ad is received by the viewing public.

A regulatory solution to defining "express 
advocacy” and “issue advocacy” can adopt one 
or more of these approaches, in whole or in part. 
There are also a multitude of refinements that 
can be made to any of these approaches. For 
example, one could add a dollar threshold, adopt 
various targeting requirements, adopt higher 
burdens of proof, use legal presumptions, or 
allow limited exemptions, to name just a few 
possibilities.

A dollar threshold, for example, is useful 
for insuring that the election law does not inhibit 
de minimis electoral com m unications and 
likewise does not become a trap for small and 
unsophisticated groups not engaging in a 
significant amount of electioneering. Thus, a 
statute could specify that expenditures by an 
individual or organization during an election 
cycle that, in the aggregate, amount to less than 
perhaps $10,000 are not subject to regulation.

A separate targeting requirement is helpful 
in ensuring that the regulations are narrowly 
tailored to reach advertisements that are in fact 
intended to influence the outcome of a particular 
election. Thus, a regulation could prohibit 
communications that refer to a clearly identified 
candidate and are “targeted to or substantially 
distributed in the geographic area in which the



candidate is seeking election.” Under this 
refinement, if the Sierra Club, for example, 
w ants to educate  the A m erican public 
concerning the anti-environmental record of the 
Speaker of the House, it can do so during an 
election year if the ads are run nationally rather 
than targeted to the media market for the 
Speaker’s district.

Another method for addressing potential 
overbreadth problem s in the “reasonable 
person” or intent-based approaches is to raise 
the standard of proof required for an exercise 
of regulatory power. For example, there is a 
world o f difference between regulating an 
advertisement which a reasonable person could 
in terpret as containing an electioneering 
message, and regulating advertisements that no 
reasonable person could take as containing 
anything other than an electioneering message. 
The first approach sweeps in all ads that are 
arguably electioneering , w hile the latter 
approach sweeps in only those ads that are 
indisputably electioneering. Similarly, an 
intent-based approach could require a regulator 
to present “clear and convincing” evidence of a 
speaker’s electioneering intent before finding 
an election law violation, a standard which 
would reduce the likelihood of government 
over-regulation of speech that is close to the 
line.

The use of presumptions provides another 
potential refinement that can serve to address 
the overbreadth issue in regard to any of these 
approaches. For example, an intent-based 
approach could incorporate a rebuttable 
presumption that ads which mention a candidate 
and are aired within a certain time frame are 
for an electioneering purpose. Because the 
presum ption  is rebu ttab le , ra ther than

conclusive, there is less risk of overbreadth. 
Thus, the Vietnam War protestors discussed 
above could air their advertisement depicting 
President Johnson, although they would be on 
notice that, if the ad is run close to an election 
in which President Johnson is a candidate, the 
burden will be on them to demonstrate their non- 
electioneering intent. The use of objective 
presumption ', while providing speakers with a 
high degree of certainty concerning what type 
of speech will normally be subject lo regulation, 
also provides a safety-valve that allows speakers 
to dem onstrate that their com m unication, 
although in a format usually associated with 
electoral advocacy, is in fact not electioneering.

Finally, exemptions can also be provided 
for specific electioneering conduct that raises 
heightened First Amendment concerns. For 
example, an exemption can be provided for 
speech with an electioneering message that is 
communicated solely lo an organization’s own 
membership. Such an exemption eliminates the 
possibility that prohibitions on electioneering 
will attempt to reach regular editions of a 
newsletter put out by a corporation or labor 
union and sent only to their members. Similarly, 
an exemption can be tailored for non-partisan 
voting cards, such as those put out by the League 
of Women Voters.

As this short discussion indicates, reform 
initiatives are not limited to any single approach 
for defining “express advocacy.” There are 
several different types of approaches that 
provide the requisite level of certainty without 
restricting loo much speech that truly is not 
electioneering in nature. Likewise, there are 
many refinements which can, in principle, help 
make Ihe major approaches more narrowly- 
tailored to reach only electioneering speech. □
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331 &  “ I ss u e ' A dvoc

C onclusion

A ny attempt by campaign finance 
reformers to expand the definition of 
“express advocacy” beyond "magic 

words" will likely lead to a court challenge 
until the Supreme Court resolves the split 
among the appellate courts concerning this 
issue. While the Court in Buckley was properly 
concerned that an ambiguous test for "express 
advocacy” might serve to chill constitutionally 
protected “issue advocacy,” that concern does 
not justify a wooden “magic words” test that 
elevates form over substance and eviscerates 
the effectiveness of the entire regulatory 
scheme governing electioneering. In every 
area of First Amendment jurisprudence, courts 
are required to engage in delicate line drawing 
between protected speech and speech that 
properly may be regulated. It is unlikely that 
the First Amendment requires, in the area of 
election regulations alone, a mechanical, 
formulaic test that readily invites evasion.

The challenge facing campaign finance 
reformers seeking to regulate electioneering 
communications is to develop a test for “express 
advocacy” that meets the Supreme Court’s dual 
concerns regarding vagueness and overbreadth, 
which are necessarily in tension with each other. 
The test must be clear enough so that persons 
or organizations seeking to engage in political 
advertising will be able to determ ine with 
reasonable certainty beforehand whether an 
advertisement will be treated as regulated 
“express advocacy.” Additionally, the test must 
be broad enough to cover situations in which 
an electioneering intent and message are clear, 
but not so broad as to sweep in true “issue 
advocacy.” Recent proposals by the FEC and 
Congressional reformers are promising attempts 
to define “express advocacy” and “ issue 
advocacy" in both a more realistic and a 
constitutionally permissible manner. □
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Sec. 15.13.040. Contributions, expenditures, and supplying of services to be reported.

(a) Except as provided in (g) o f this section, each candidate shall make a full report, upon a 
form prescribed by the commission, listing the date and amount of all expenditures made by the 
candidate, the total amount of all contributions, including all funds contributed by the candidate, 
and for all contributions in excess of $100 in the aggregate a year, the name, address, principal 
occupation, and employer of the contributor and the date and amount contributed by each 
contributor. The report shall be filed in accordance with AS 15.13.110 and shall be certified 
correct by the candidate or campaign treasurer.

(b) Each group shall make a full report upon a form prescribed by the commission, listing

(1) the name and address of each officer and director:

(2) the aggi egate amount of all contributions made to it: and, for all contributions in excess of 
$100 m the aggregate a year, the name, address, principal occupation, and employer of the 
contributor, and the date and amount contributed by each contributor; and

(3) the date and amount of all contributions made by it and all expenditures made, incurred or 
authorized by it.

(c) The report required under (b) of this section shall be filed in accordance with AS 
15.13.110 and shall be certified as correct by the group's treasurer.

(d) Every individual, person, or group making a contribution or expenditure shall make a full 
report, upon a form prescribed by the commission, of

(1) contributions made lo a candidate or group and expenditures made on behalf of a 
candidate or group

(A) as soon as the total contributions and expenditures to that candidate or group reaches 
$500 in a year; and

(B) for all subsequent contributions and expenditures to that candidate or group in a year 
whenever the total contributions and expenditures to that candidate or group that have not been 
reported under this paragraph reaches $500;

(2) unless exempted from reporting by (h) of this section, any expenditure whatsoever for 
advertising in newspapers or other periodicals, on radio, or on television; or, for the publication, 
distribution, or circulation of brochures, flyers, or other campaign material for any candidate or 
ballot proposition or question.

(c) The report required under td) of this section must contain the name, address, principal 
occupation, and employer of the individual filing the report, and an itemized list of expenditures. 
The report shall be filed with the commission by the contributor no later than 10 days after the

O 2002 by The Stale ol' Alaska and Matthew Bender &. Company. Inc., a member of Ihe LexisNexis Group. All rights reserved. Use of this product
is subject lo the restrictions and terms and conditions of the Matthew Bender Master Agreement.



contribution or expenditure is made. A copy of the report shall be furnished to the candidate, 
campaign treasurer, or deputy campaign treasurer at the time the contribution is made.

(f) During each year in which an election occurs, all businesses, persons, or groups that 
furnish any of the following services, facilities, or supplies to a candidate or group shall maintain 
a record of each transaction: newspapers, radio, television, advertising, advertising agency 
services, accounting, billboards, printing, secretarial, public opinion polls, or research and 
professional campaign consultation or management, media production or preparation, or 
computer services. Records of provision of services, facilities, or supplies shall be available for 
inspection by the commission.

(g) The provisions of (a) of this section do not apply if a candidate

(1) indicates, on a form prescribed by the commission, an intent not to raise and not to 
expend more than $2,500 in seeking election to office, including both the primary and general 
elections;

(2) accepts contributions totaling not more than $2,500 in seeking election to office, 
including both the primary and general elections; and

(3) makes expenditures totaling not more than $2,500 in seeking election to office, including 
both the primary and general elections.

(h) The provisions of (d)(2) of this section do not apply to one or more expenditures made by 
an individual acting independently of any group and independently of any other individual if the 
expenditures

(1) cumulatively do not exceed $250 during a calendar year; and

(2) are made only for billboards, signs, or printed material concerning a ballot proposition as 
that term is defined by AS 15.13.065(c).

(i) The permission of the owner of real or personal property to post political signs, including 
bumper stickers, or to use space for an event or to store campaign-related materials is not 
considered to be a contribution to a candidate under this chapter unless the owner customarily 
charges a fee or receives payment for that activity. The fact that the owner customarily charges a 
fee or receives payment for posting signs that are not political signs is not determinative of 
whether the owner customarily does so for political signs.
(§ I ch 76 SLA 1974; am § 13 ch 189 SLA 1975; am § 33 ch 50 SLA 1989; am § 4 ch 126 SLA 
1994: am § § 5 - 7  ch 48 SLA 1996; am §§ 6, 7 ch 6 SLA 1998; am § 1 ch 74 SLA 1998)

Administrative Code. - For campaign disclosure, see 2 AAC 50, art. 2.

Effect of amendments. The 1996 amendment, effective January 1, 1997, in subsection (a), added 
the exception at the beginning of the first sentence and made a related stylistic change; in subsection (d), 
in paragraph (2), added "unless exempted from reporting by (h) of this section," and inserted "or other

2
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periodicals" and made minor stylistic changes and added subsections (g) and (h).

The first 1998 amendment, effective June 28, 1998, rewrote paragraph (d)(1) and the second and 
third sentences in subsection (f).

The second 1998 amendment, effective June 4, 1998, added subsection (i).

3

NOTES TO DECISIONS

Constitutionality. - In the case of First Nat'l Bank v. Bellotti, 435 U.S. 765, 98 S. Ct. 1407, 55 L. Ed. 2d 
707, rehearing denied, 438 U.S. 907, 98 S. Ct. 3126, 57 L. Ed. 2d 1150 (1978), the supreme court of the 
United States has indicated in unmistakable terms that state disclosure laws pertaining to ballot issues are 
constitutional. Messerli v. State, 626 P.2d 81 (Alaska 1980).

When there is no showing that an individual must remain anonymous with respect to advertising as to 
ballot propositions because of the possibility of being subject to reprisals, economic or otherwise, the state 
campaign disclosure laws are not unconstitutional as applied to a contributor hoping to influence the 
outcome of a ballot issue, because the objective of an informed electorate is sufficiently compelling to 
overcome an interest in anonymous political expression. Messerli v. State, 626 P.2d 81 (Alaska 1980).

The disclosure requirements of this chapter are not unconstitutionally vague or overbroad, nor do they 
violate the constitutional right of the people to privacy. VECO Int'l, Inc. v. Alaska Pub. 'ff ic e s Comm'n, 
753 P.2d 703 (Alaska 1988), appeal dismissed, 488 U.S. 919, 109 S. Ct. 298, 102 L. Ed. 2d 317 (1988).
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Sec. 15.13.0S0. Statement by contributor.

(a) An individual who contributes $500, or goods or services with a value ol" $500, to a 
candidate shall file a contributor's statement as required by this section.

(b) An individual required to file a contributor's statement under (a) of this section shall file 
on a form made available by the commission. The statement must

(1) identify the contributor and the candidate and all groups receiving contributions;

(2) itemize the contributions and goods; and

(3) state that the contributor is not prohibited by law from contributing and that the 
contribution consists of funds or properly belonging to the contributor and has not been given or 
furnished by another person or group.

(c) The contributor's statement shall be filed with the commission by the contributor no later 
than 30 days after the contribution that requires the contributor to report under AS 15.13.040(d) 
is made.
(§ 1 ch 76 SLA 1974; am § 29 ch 189 SLA 1975; am § 13 ch 48 SLA 1996; am §§ 8, 9 ch 6 SLA 
1998)

Administrative Code. - For campaign disclosure, see 2 AAC 50, art. 2.

Effect of amendments. The 1996 amendment, effective January 1, 1997, rewrote this section.

The 1998 amendment, effective June 28, 1998, rewrote subsection (a) and, in subsection (c) 
substituted "30 days" for "10 days" and inserted "that requires the contributor to report under AS 
15.13.040(d)."

€> 2002 by The Slate of Alaska and Matthew Bender & Company. Inc.. a member of Ihe LexisNexis Group. All lights reserved. Use of this product
is subject lo the restrictions and terms and conditions of the Matthew Bender Master Agreement.
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The JUDICIARY Committee considered: 

SENATE BILL NO. 364

(7)
FU R TH ER  REFERRALS: Finance

SB 364

MEDICAID PAYMENTS FOR ABORTIONS 

"An Act relating to medical services under the state Medicaid program."
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A M E N  D M E N T

OFFERED IN THE MOUSE 

TO: SB 364

Page 1, line 12, through page 2, line 8:

Delete all material and insert:

"physician that the abortion is medically necessary to 

(1) treat a serious

(A) adverse physical condition o f a pregnant woman that

(i) either is caused by the pregnancy or would be

(B) psychological illness o f a pregnant woman who requires 

medication for treatment o f the illness if

(i) the medication required to treat the illness would 

be highly dangerous to the fetus; and

(ii) the health o f the woman would be endangered if 

the medication was not taken during the pregnancy; or

(2) abort a fetus that would not survive until live birth."

significantly aggravated by continuation o f the pregnancy; and

(ii) would seriously endanger the physical health o f 

the woman if the pregnancy were not terminated by an abortion; or

Page 2. line 13, following "(3)":

Insert ""live birth" has the meaning given in AS 18.50.950;

(4)"



§ 18.50.990 Health, Safety, and Housing 368

breathe or show evidence of life such as beating of the heart, pulsation of the umbilical 
cord, or definite movement of voluntary muscles;

(9) “filing” means the presentation of a certificate, report, or other record provided for 
in this chapter, of a birth, death, fetal death, adoption, marriage, or divorce for 
registration by the bureau;

(10) “final disposition” means the burial, interment, cremation, or other disposition of 
a dead body or fetus;

(11) “institution” means a public or private establishment that provides in-patient 
medical, surgical, or diagnostic care or treatment, or nursing, custodial, or domiciliary 
care to two or more unrelated individuals, or to which persons are committed by law;

(12) “live birth" means the complete expulsion or extraction from its mother of a 
product of human conception, irrespective of the duration of pregnancy, that, after 
expulsion or extraction, breathes or shows evidence of life such as beating of the heart, 
pulsation of the umbilical cord, or definite movement of voluntary muscles, whether or 
not the umbilical cord has been cut or the placenta is attached;

(13) “medical history” includes information relating to a person’s medical conditions 
and treatment, immunization records, and other medical information about the person 
that could be important to the health care of the adopted person;

(14) “physician” means a person authorized or licensed to practice medicine under the 
laws of the state;

(15) “registration” means the acceptance by the bureau and the incorporation in its 
official records of certificates, reports, or other records provided for in this chapter, of 
births, deaths, fetal deaths, adoptions, marriages, or divorces;

(16) “state registrar” means the state registrar of vital statistics;
(17) “system of vital statistics” includes the registration, collection, preservation, 

amendment, and certification of vital statistics records, and related activities including 
the tabulation, analysis, and publication of statistical data derived from them;

(18) “vital statistics” means records of birth, death, fetal death, marriage, divorce, 
adoption, and related data. (§ 1 ch 118 SLA 1960; am § 6 ch 104 SLA 1971; am § 3chl40  
SLA 1986; am § 3 ch 124 SLA 1994)

Revisor's notes. —  Formerly AS 18.50.370. Re- Effect o f amendments. —  The 1994 amendment, 
numbered in 1986 and reorganized to alphabetize the effective January 1, 1996, made a section reference 
defined terms. substitution in paragraph (4).

Sec. 18.50.990. S ho rt title . This chapter may be cited as the Vital Statistics Act. 
(§ 33 ch 118 SLA 1960)

Revisor’s notes. —  Formerly AS 18.50.380. Re­
numbered in 1986.

C h a p t e r  5 4 .  H o u s i n g  D e v e l o p m e n t  R e v o l v i n g  L o a n  
F u n d .

[Repealed, § 72 ch 113 SLA 1982.]

C h a p t e r  5 5 .  H o u s i n g ,  P u b l i c  B u i l d i n g s ,  U r b a n  R e n e w a l ,  
a n d  R e g i o n a l  H o u s i n g  A u t h o r i t i e s .

Article
1. Housing Project and Public Building Assistance Act (§§ 18.55.010 —  18.55,290)
2. Moderate Cost and Rental Housing (§§ 18.55.300 —  18.55.470)
3. Slum Clearance and Redevelopment Act (§§ 18.55.480 —  18.55.960)
4. Regional Native Housing Authorities (§§ 18.55.9.95 —  18.55.998)
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SB 364 Sponsor Statement
‘An Act relating to medical services under the State Medicaid program’

A majority of Alaskans agree it is inappropriate to use state funds to provide elective abortions. 
Despite the many efforts of the legislature, however, we have been unable to implement the will 
of the people. All attempts to bring Alaskan Medicaid funding under standards, which prohibit 
funding abortions except for rape, incest and life of mother, have been thwarted by the Alaska 
Supreme Court.

The Alaska Administrative Code defines therapeutic abortion as, “the termination of a 
pregnancy; certified by a physician as medically necessary to prevent the death or disability of 
the woman, or to ameliorate a condition harmful to the woman’s physical or psychological 
health.” Currently, any form of emotional discomfort a woman may experience from pregnancy 
could warrant a “medically necessary” termination.

SB 364 defines medically necessary broadly enough to cover those situations where an abortion 
is medically necessary yet narrowly enough to prevent fraud or abuse. This definition ensures 
that funds appropriated to provide health care to indigent Alaskans are used for that purpose and 
not to fund abortions on demand.



FISCAL NOTE
STATE OF ALASKA
2002 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):_____________________
Title : MEDICAL SERVICES UNDER THE STATE MEDICAID PROGRAM

Dept. Affected]_____
'BRU:

Fiscal Note Number:
Bill Version:
( s ) Publish Date:

1
SB 364
4/24/02

Health & Social Services
Medical Assistance

Component: Medicaid Services
Sponsor:
Requestor:

SENATE (RLS) BY REQUEST
SENATE (FIN)

Expenditures/Revenues

Component Number: 

(Thousands of Dollars)

2077

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING ★ * * ♦ * ★

CAPITAL EXPENDITURES | |

CHANGE IN REVENUES ( 0 ) |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Othe (Specify Type-do not abbrevia

TOTAL ★ * * * * •k

Estimate of any current year (FY2002) cost:

Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANAl YSIS: (Attach a separate page if necessary)
The department cannot determine a fiscal impact related to this bill, as it is unclear how physicians will 
interpret the language in subsection (b), and how that interpretation may or may not differ from current 
practice in referring a woman for an abortion.

Prepared by: 
Division

Approved by: 
Agency

(Rov 2/7/2001 OMB)

Nancy Weller Phone 465-3355
Medical Assistance
Elmer A. Lindstrom. Deputy Commissioner 
Department of Health & Social Services

Date/Time 04/22/2002 

Date 04/22/2002

For distribution Information, call the Governor's Legislative Office
Page 1 of J_



7 AAC 47.290. DEFINITIONS

Tn 7 AAC 47.010 - 7 AAC 47.290

(1) "prescribed drug" means a simple or compound substance, or mixtures of substances, 
prescribed for the cure, mitigation, or prevention of disease, or for health maintenance that is 
prescribed by a physician or other licensed practitioner of the healing arts within the scope of 
practice as defined and limited by federal and state law, and is dispensed by a licensed 
pharmacist on a valid prescription that is recorded and maintained in the pharmacist's records;

(2) "disabled" or"disability" means being unable to or the inability to engage in substantial 
gainful activity by reason of a medically determinable physical or mental impairment that can be 
expected to result in death or that has lasted or can be expected to last for a continuous period of 
not less than 12 months;

(3) "elective procedure" means a procedure that is subject to the choice or decision of the 
patient or physician regarding medical services that are advantageous to the patient but not 
necessary to prevent the death or disability of the patient, and includes an elective abortion;

(4) "major medical care" means non-elective inpatient hospital services that cannot be 
performed on an outpatient basis and that are certified as necessary by the professional review 
organization contracted by the division of medical assistance; "major medical care" does not 
include inpatient psychiatric hospital services;

(5) repealed 2/19/93;

(6) "recipient" means an individual who is financially eligible for General Relief Medical 
assistance and who may receive a covered medical service if determined lo be eligible to receive 
the service;

(7) "elective abortion" means a procedure, other than a therapeutic abortion, to terminate a 
pregnancy;

(8) "tnerapeutic abortion" means the termination of a pregnancy;

(A) certified by a physician as medically necessary to prevent the death or disability of the 
woman, or to ameliorate a condition harmful to the woman's physical or psychological health; or

(B) that resulted from actions that would constitute a crime of sexual assault under AS 
11.41.410 - 11.41.425, a crime of sexual abuse o f a minor under AS 11.41.434 - 11.41.440, or 
the crime of incest under AS 11.41.450.

History: E lf. 8/1/85, Register 95; am 12/4/85, Register 96; am 8/1/86, Register 99; am 
11/26/86, Register 100; am 2/19/93, Register 125; am 8/8/97, Register 143

© 2002 by The Stale of Alaska and Matthew Bender & Company. Inc.. a member of the LexisNexis Group. All rights reserved. Use of this product
is subject to the restrictions and terms nnd conditions of the Matthew Bender Master Agreement.
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TONY KNOWLES, GOVERNOR

I
DEPARTMENT OF HEALTH AND SOCIAL SERVICES P.O. BOX 1 >0660 

JUNEAU, ALASKA 99611060 
PHONE: (907) A6S-32SS

D I V I S I O N  O F  M E D I C A L  A S S I S T A N C E FAX: 1907)465-2204

March 3, 1998

The Honorable Representative Terry Martin
Alaska State Legislature____________________________ _
State- CapitorRoom 427 
Juneau, Alaska 99801-1182

Dear Representative Martin:

You have raised several questions about some noted discrepancies regarding the data presented 
by the Division in it’s FY97 Annual Report

1. You have asked about the difference between the unduplicated eligibles for the State Only 
Programs on page 23 of the FY97 Annual Report as compared to the number of GRM eligibles 
shown on page 5 of the report The State Only Programs data on page 23 include the General 
Relief Mei'cal, Permanent Fund Dividend Hold Harmless and the Alaska Longevity Bonus 
Hold Harmless programs.

2. You also asked what is included in the 887.8 Abortion X IX  expenditure listed as FY97 
Actuals on page 35 of the Annual Report; for example, would that amount include all costs 
associated with the abortion? See the answer to question #3.

3. You have questioned the difference between the amount shown as abortion expenditures on 
page 35 of the Annual Report compared to the document we previously provided you entitled 
“Abortion Services by Category of Service FY97” which show a cost for abortions of 506.6.

There arc several very important differences between the numbers presented in theses two 
reports. The first difference revolves around the composition of the two numbers. The 
“Abortion Services by Calegoiy of Service FY97” report is limited to expenditures which carry a 
procedure or diagnosis code indicating abortion. Costs such as transportation, pharmacy, 
laboratory or accommodation do not carry either an abortion procedure or diagnosis code and are 
not included in the report. The expenditures in the Annual Report are from the stale accounting 
system and includes a quarterly transfer of expenditures for the abortion client’s costs within 2 
weeks of the abortion procedure from the related medicaid category of service to the GRM 
Abortion X IX  colocation code 956. These transfers were initiated a number of years ago as a 
result of federal reviews of abortion services to limit the expenditure of federal funds around this
issue.

Attachment A-2
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The second difference is that the expenditure information presented in the Annual Report is 
based upon the date that claims were paid. Therefore, in the Annual Report, the expenditure 
information reflects all expenditures made during FY97 irrespective of when the medical service 
was provided. The expenditure information presented in the “Abortion Services by Category of 

_ Service FY97” report is based upon the date the services were provided irrespective of when the 
claims were actually paid. Across all medical assistance providers there is a lag on average of 
fiom 1 to 5 months from the date a service is provided until the claim is submitted by the 
provider and paid by the medical assistance program. Therefore, the transfers noted in the 
previous paragraph are based on date of service but made quarterly on the claims payment 
system. Which further distorts the difference between the numbers in the two reports.

Each report has been developed to serve specific purposes. As a result the information between 
the two is not very comparable. The Annual Report is designed to present information around 
what did the Medical .Assistance program pay for during the fiscal year. The Medical Assistance 
program reports expenditures to the Alaska State Accounting System based upon the date that 
claims were paid. Therefore, all claims paid during FY97 are reported as expenditures of FY97. 
This allows for fast and timely comparison of a fiscal year’s expenditures with the appropriation 
for the same period. This is the perspective of fiom which most policy makers and reviewers 
view the Medical Assistance program’s activities.

•The “Abortion Services by Category of Service FT??” report generated each yeur is designed to - 
answer the question:’' durihgthe fiscal ĵ ear ii§W:
This report takes a snapshot in time well after the close of the fiscal year. Therefore, most of the 
expenditures reported were paid during FY97; but some of the expenditures were actually paid 
fiom FY98. Again this is because we are counting the number of times that procedure or 
diagnosis code occurred during a fiscal year.

4. What is the relationship of the number of 856 GRM eligibles listed on page 5 of the Annual 
Report and the 843 number of unduplicated recipients listed on the abortion report we previously 
provided you? The 856 GRM eligibles listed in the Annual Report does not include the 843' 
Medicaid clients receiving abortion services.

As a result of your questions the Division will be examining the transfer process and the criteria 
used for opportunities to increase federal participation in some of these costs.

Representative Terry Martin
March 10, 1998
Page 2

Director
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From

I .

1992 Audit ‘
. .  .  .

glasses physical/ Prosthetic
!

.......................

.................... 1

FY
At

"'Elective’
iqrtions

’Non-elective’
Dental
gfm”

Dental
%GRM

hearlnc
aids

occupation*
therapy

Medical jjrosthetjc
%GRM

Medicaid
Eligibles Total Medical

97 $3,600 0.11 % 0 $20,800 0.61 % 87,977 ' \ 353,079,800
96 $3,500 0.10% C $19,200 i 0.57% 87,15S1 330,180,200
95 $24,200 0.55% 0 $23,600 0.54% B6,44EJ  . 300,981 , 100
94 $19,900 0.27% 0 $14,100 0.19% 83,920 20^099,300
93 $28,100 0.45% 0 0 $25,500 0.41% 70,418 231,033,500
92 $20,100 0.35% 0 0 $22,400 0.38%. 69,286 208,008,100
91 877 .  M e ? $8,900 0.16% 0 0 $12,500 0.22%, 57,251 182,582,900
90 674 898 $27,200 0.45% 0 0 $27,300 0.45%> 49,622 ! 155.092,695
89 751 924 1 46,090 | 130,630,500
88 44,872 109,526,900
87 1| --------------------------- 41,559 i 92,899,200
86
85 1
84 1
S3
82

—... -  •** • • •• - • —.....—....... ................................... ........ ............ ------------------------- . .  . . 1
1 .........................

81 .

80 J -  _________ _

79
70

•• • - ...................... ..................... ......... — • ---------------- --------

77 • 22,351,696
76

|
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73 8 ,0 17f 10 3

72 7,020,462
71 5,307,445
70 . ... 3,250,159
60

• -----------
2.356,496
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Abortions .............. .
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Medicaid Cor
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1 ___ 
SGFM Medicaid Title XIX GFM GRM Costs GRM Total

056 71.17S $ 8 8 7 ,8 0 0 $4,400 $3 ,412 ,064 26°/< $349 ,170 ,203 84C ’ $ 5 06 ,63 9
760 69,60 $ 6 5 4 ^ 0 0 $4 ,800 $3 ,361 ,700 20% $326 ,276)200 737
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\"  “ ............• $4 5 6 ,9 9 7646 69,739 $ 6 3 1 ,5 0 0 $4 ,400 $ 4 ,38 9 ,4 00 14% $295,926]{800
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92 862 57,251 $ 3 5 9 ,7 0 0 $4 ,000 $5 ,82 0 ,6 00 0% $200,596 400
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600

90
89
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Medicaid Star;
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73 5 .000 7 .000 $3 ,67 5 ,2 77
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• Does not Include transportation or other costs “Includes trailsport
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A cc t  Cti*<aoci o l Sarvlca FY96 Acluals FY97 Actuals

T O T A L  A L L  M E D IC A ID  S E R V IC E S  3 2 6 ,2 7 8 .2  3 4 0 ,1 7 0 .3

G E N E R A L  R E L IE F  M E D IC A L  
G R M  H O S P IT A L

9 0 0  Inpa tien t H osp ita l 1 .113.8 684.3
9 0 5  O u tp a tie n t H osp ita l 0 .2  0.2

T O T A L  G R M  H O S P IT A L  1 ,1 1 4 .0  6 8 4 .5

9 3 0  G R M  P H Y S IC IA N S  S E R V IC E S  1 .080 .4  1 .148.6
T O T A L  G R M  P H Y S IC IA N S  S E R V IC E S  1 ,0 8 0 .4  1 ,1 4 8 .6

G R M  O T H E R  S E R V IC E S
9 3 9  G R M  O th e r Services_______________________________________ 0 .0 _____________ n n

^ 4 0  - .............. pharm aceutica ls  X I X  ~    0 .0  0.0
941 P harm aceuticals G R M  3 9 4 .7  488 .4
9 4 2  T ra nsp o rta tion  9 1 .7  118.7
943  D en ta l Care X IX  0 .0  0 .0
9 4 4  D en ta l Care G R M  3 .5  3.6
9 4 7  P ro- D e v ic e -M e d ic a l E q u ip m e n t 19.2 20.8
9 5 0  Independent Labs 16.3 19,3
951 N u rs in g  H om e Care (6 0 .0 ) 13.3

955 F a m ily  P lann ing  2 .8  2.3
956  A b o rt io n  X I X  6 5 4 .8  887.8
957  S te r iliz a tio n  ( A L L  O T H E R ) 2 3 .2  18.2
958 A b o rt io n  G R M  4 .8  4 . 4

T O T A L  G R M  O T H E R  S E R V IC E S  1,151.0 1,578.8

989 T P L  R eco ve ry  C o n tra c t 16 .3  ' 2.9
T O T A L  T P L  R E C O V E R Y  C O N T R A C T  1 0 .3  2 .9

T O T A L  A L L  G R M  S E R V IC E S  3 ,3 6 1 .7  3 .4 1 2 .9

A L A S K A  L O N G E V IT Y  B O N U S  H O L D  H A R M L E S S
790 A L B  H o ld  H arm less 2 9 .4  43.3

T O T A L  A L B  H O L D  H A R M L E S S  2 9 .4  4 3 .3

P E R M A N E N T  F U N D  D IV ID E N D  H O L D  H A R M L E S S
750  PFD  H o ld  H arm less N o n -F a c il i ty  122.8 139.4
760  PFD  H o ld 'H a rm le s s  F a c ilitie s  3 9 0 .0  314.0

T O T A L  P F D  H O L D  H A R M L E S S  5 1 2 .8  4 5 3 .4

T O T A L  M E D IC A L  A S S IS T A N C E  3 3 0 ,1 8 0 .1  3 5 3 ,0 7 9 .8

Attachm ent ‘A 2’
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G R M P F D H H M e d ic a id
FY97 Eligibles 856 764 87,977

Race White WTiite 47% • White 45° o
Distribution Slack 0"^ •» Alaska Native 42% . Alaska Native 57%

H^pjnic ; • Black 4% Black 6%
Asian Asian 2% Hispanic 4"o

I  rAnoun •̂i Hispanic 2% Asian 3ao
Ala?ka Name *•1• *i American Indian 1% Unknown :%

Pjc.flc Islander 1*1 l ’n known 1% Pacific Islander 2%
American Indian r . American Indtan t"o

Age 21-44 61 ', 21-44 75% 21-44 27%
45-64 36-’ . 45-64 13% 6-14 24%
15-20 2% 63t 5% 1-5 19%

15-20 3% : 15-20 10%
------------------ --  - --------------------- --------- ------------- ------------- ----------- 6-14- -— 2%-— - -  - ....................0 7%

1-5 1% 65- 6%
45-64 6%

Eligibles Anchorage 46° o Anchorage 25% Anchorage 34%
by location Fairbanks II".. Fairbanks 7% • Fairbanks ■%

Was ilia 3% Was ilia 6% W'asilia 5%
Juneau 4% Palmer 5% Juneau 5".
Palmer 4"., Emmonak 2% Palmer 5%

Nonh Pole 5% Kodiak 2% Ketchikan 2%
Soldotna 5% Kipnuk 2% Kenat

Ketchikan 1.1• •# Togiak 2% Soldotna 2%
Sitka 2"o Nunapitchuk 2% . Nonh Pole 2%

Homer & Easle River i% Delta Junction 2% Kodiak 2%*
Kodiak & Big Lake r . Soldotna 2% Homer 1%

Expenditure by Physician 41", Nursing Home 65% Hospital 54",
Category of Service Hospital 54% Hospital 13% • Physician r %

Pharmacy 15", Physician 9% ' Nursing Home 12%
Other 6"., Pharmacy 5% Physician 17%

Transportation 3* 7 Mental Health Clinics 3% ; Mental Health Clinics 10%
Nursing 'forne 1% Other 3% ■ 1 Other 3%

Transportation 2% •’ Pharmacy “ %
? Waivers 5%
: EPSDT 4%J
i Transportation 3%

Expenditures S5.4i2.5o4 51 S453.44l.69
l

S549.170.233.5’’

A t t a c h m e n t  A - 5
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D efining M edical Assistance
T he Division of Medical Assistance, within Alaska's Department o f Health and Social Services (DHSS). 

administers programs that are designed to help residents meet their medical needs: Medicaid and General 
Relief Medical (GRM). The Permanent Fund Dividend Hold Harm less (PFDHH) and the Alaska 

Longevity Bonus Hold Harmless (ALBHH) programs are also available to help Medicaid recipients maintain 
Medicaid eligibility. While theGR-M. PFDHH and ALBHH programs are vital to the health care o f many Alaskans, 
this report will emphasize the Medicaid program as it serves more people and requires greater expenditures.______

Overview of tAe.d\ca\ Assistance
Medicaid is an "entitlem ent program ” created by the federal 
government, but administered by the state, to provide payment for 
medical services for low-income citizens. People qualify for Medicaid 
by meeting federal income and asset standards and by fitting into a 
specified eligibility. Under federal rules. DHSS has authority to limit 
services as long as the services provided are adequate in "amount, 
duration, and scope” to satisfy the recipient's medical needs.

Medicaid began as a program to pay for health care for poor people 
who were unable to work. It covered the aged, the blind, the 
disabled, and single parent families. Over the years, Medicaid has 
expanded to cover more people. For instance, children and pregnant 
women may quality under higher income limits and without asset 
limits. Families with unemployed parents may qualify, and families 
who lose regular Family Medicaid because a parent returns to work 
may continue to be covered for up to one year.

There have also been changes in the fiigibility rules for people 
who need the level o f care provided in an institution, such as a 
nursing home. Now, most Alaskans who need —  but cannot afford 
—  this expensive care may qualify for Medicaid. In addition, recent 
changes within the Alaska Medicaid program give some people 
who need an institutional level of care :he opportunity to stay at 
home to receive that care.

General Relief Medical (GRM ) is a 100% state-funded medical 
assistance program that pays for a very limited amount o f health 
care services for very low income adults who do not qualify for 
Medicaid. Covered services include limited inpatient hospital stays 
and prescription drugs for individuals with certain chronic illnesses.

The Alaska Legislature created the Permanent Fund Dividend 
Hold Harmless program (PFDHH) to protect those Medicaid 
clients who would lose their eligibility as a result o f receipt or 
retention o f  the Permanent Fund Dividend. Receipt o f the PFD
 ---- A A t . I  . . .  i  * / ”

How it works
E lig ib ility  fo r  M ed ica id  is determ ined by the 
D iv is io n  o f  P ub lic  Assistance accord ing  to. 
federal and state rules. The case w o rk e r w il l 
look at age, incom e, assets, d is a b ility  status, 
and o th e r  fa c to rs  to  d e te rm in e  w h a t 
e l i g ib i l i t y  c a te g o ry  w i l l  w o r k .  O n c e 
determ ined e lig ib le , the in d iv id u a l w i l l  be 
assigned a un ique  id e n tifica tion  n um be r and 
issued a M e d ic a id  coupon, w h ic h  contains 
in fo rm a tio n  on rem ovable  labe ls . F o r the 
m ost part, rec ip ients are able to  choose the ir 
o w n  h e a lth  ca re  p ro v id e r ,  b u t  b e fo re 
M e d ic a id  w i l l  p a y  the m e d ic a l b i l l ,  the 
provider m ust be enro lled w ith  the M e d ica id 
program . W h en  services are p ro v id e d , the 
enrolled p ro v id e r rem oves one o f  the labels 
and sticks i t  on a special c la im  fo rm . Som e 
p ro v ide rs  are. a lso  able to  s u b m it claim s, 
electron ica lly . A l l  p rescrip tion  d ru g  c la im s 
are s u b m it te d  e le c t ro n ic a l ly . -  B e fo re - 
M ed ica id  reim burses dre p ro v ide r, a c la im  
rev iew  is done W  m alte sure the c la im , f i t i 
w it h in  i c c e j t t a b i t  m e d ic a l. a n d  flS gb 
g u id e lin e s .  R e im b u rs c m e b t / ra te  
p h y s ic iIn s .  and  o t | ie r _ p r iv a te  
p ro v id e rs  are e s tab lished  a w a rd in g 
m ethodo logy that assigns p 're la tive ya h je  to. 
the serv ice  provided . Hospita l, and nurs ing 
home rates axe established by.-a specia l ra te 
setting com m iss ion . E xcept fo r  established 
rec ip ien t cost sharing  am ounts , p ro v id e rs 
m u s ta g re e  to accept-the M e d ic a id  r a t p ^ : 
fu l l  R e im b urse m en t r o d  n o t 're q u ire  tKb1 
rec ip ient to  pay m ore . '



$ GENERAL RELIEF MEDICAL (GRM) 
ASSISTANCE PROGRAM

cancer, or a chionic condition such as diabetes, a seizure disorder, chronic mental illness, or 
hypenensioiL and therapeutic abortions:------------------------------------------------  - -

• Hospital, nursing home care, physician services, laboratory, x-rays, prescription drugs, medical 
transportation, and outpatient surgical center services.

• Physician services are limited to 12 visits per year and hospitalization is limited to eight days per
year.

• A GRM recipient must pay S50 per day up to a maximum of S200 per hospital admission, and SI
copayment on each prescribed drug or medical supply item.

• Payment for facility services is limited to 28.7% of the Medicaid rate. .

53% are male

• 61% are between the ages o f 21 and 44; 36% are between the ages of 45 and 64.

• 44%'reside in Anchorage, 13% in Fairbanks, 7% in V/asilla, 4% each in Juneau and Palmer.

WHAT SERVICES ARE COVERED?

DEMOGRAPHICS OF THE GRM PROGRAM

FY97 EXPENDITURES
Hospital
Physician

S 684.5 
S t ,148.6

Other services 
TOTAL S3,412.9 '~Dot$ "this ii 't lu d c  f,F . hojet $ 4  .

9
Prepared by the Division of Medical Assistance February 27, 1998



Applicable Statutes:

Every needy person shall be supponed while living and upon dying, shall be given a decent 
burial by the. spouse, children, parents, grandparents, grandchildren, or siblings of the 
needy person, if they, or any of them, have the ability to do so, in the order named. Every 
designated person who fails lo support the needy person when directed by the department 
to do so, or fails to give the needy person a decent burial shall reimburse the state or a 
municipality for the funds expended by either the state or a municipality for the relief or 
burial of the needy person, and these sums with interest and costs may be recovered by the 
state or a municipality o f the state in a civil action.

AS 47 .25 .240. A ction  A gainst P e rso n  L iab le  F o r C a re  o f  R ec ip ien t.

If, during the continuance of an allowance, the department ascertains that a person liable for 
the support of the recipient of assistance is able to provide the necessary care and support 
of the recipient, and the person liable for the care and support of the recipient fails or 
refuses to support and care for the recipient, the state has a claim for the assistance against 
the person liable for it. This claim may be enforced by civil action brought in the name of 
the state by the attorney general against the person liable for the recovery of the amount of 
money, with interest, paid to the recipient, together with the costs and disbursements o f the 
action.

AS 47.25.230. Persons Liable For Support and Burial.

A t t a c h m e n t .  A - 8



Abortion Sarvlcaa by Caleflory ol Se/vlcs 
FY97

AGE

CalagtHV ofSonrto*

Lam Than 13 
0 Claim
Line# Dolan

13-16
f  CUkn
boss Dollars

17-21
0 Claim
LMes DoKana

2J-30
0 Claim
Llnoa Dollar*

| OvmSO 
9 Claim
Unaa DoOtfli

Total
i 0 Claim 

Llnoa OoNau
Ptrysldin-43 3 H i 02 (14.126 494 (69,456 706 (134.592 314 (45,644 1.6011 (264,607
CIWc-24 1 S351 11 (2.100 70 $14,770 108 (22.720 52 (10,900 242 (50.643
lnpallenl-01 0 0 (0 0 $0 1 (3.108 1 (4.228 2 (7,336
OuipallonlQ7 0 JO 3 (4,299 23 (29,106 30 $31,031 2 (3.041 50 167,479
OUkw Service* 0 jo 103 (7.173 470 (35.511 536 (39,096 202 (14,391 1.313 (06.174
TOTAL 4 $1.33? 199 (27,701 1,057 (160,647 1.465 (230.550 571 (76.203 3.296 (505.639
Unduptfcated RodpknU 1 Ii •49 270 301 143 643

RACE WhKa Native Olach Hispanic i OtfHT Total
0 Claim j 0 Claim (1 Claim 0 Claim 1 6 Claim 0 Claim

Category of Service Urtflt DoNsrs Lines Dottwa Line* Do ten Linas OoJtaa LH*a Deltas Lines Dollar*
P1iy»iclatv43 625 (136,055 465 (06.369 197 $27,243 77 (14,021 i? (20,319 1.661 (264.607
cniwc-24 107 (22.195 71 (14.465 37 (6.266 13 (2.675 14 (3,020 242 (50.643
Inpsllent-Ol 0 (0 2 (7,336 0 (0 0 (0 0 (0 2 (7,336
0ulp»llsrrt07 25 (30,369 26 $20,902 1 (1.434 3 (5,167 1 (1.566 56 (67,479
Otlwr Services 547 (36,952 654 (41,010 63 $6,431 33 (2.027 96 (6.953 1.313 <90.174
TOTAL 1,304 (227,390 1.120 (176,102 310 (43.370 120 (29.090 220 (31,060 3,290 (500.039
UrxJupKcated Redplenla 402 264 61 37 69 642

.
I MTATOOl/r m STAIC Inslate OU ol Stelo Total

0 Clsk-ft 0 Claim ♦ ClaimCategory ol Service U m i Dollars Linas Doners Lines Do4ars
Pbysldsn-43 1.676 (264,396 5 (409 1,661 (264.607Cantc-24 242 (50,643 0 (0 242 $50,643inpeirent-Oi 2 (7,336 J (0 2 (7.336OutpalMrri'07 56 (67.479 0 (0 58 (67,479
Cnlm Sarvlcaa 402 136.663 631 (57.509 1,313 (96,174TOTAL 2.460 $446,721 636 (57.916 3.296 $506,638UnOvpAcalod Redplenla 705 -  • ..7fi 1 643

U
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m  ^ i L M i j m TONY KNOWLES, GOVERNOR

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF MEDICAL ASSISTANCE

April 22, 1998

The Honorable Terry Martin 
Alaska House o f Representative 
A laska State Legislature 
State Capitol
Juneau, A laska 99801-1182 

D ear Representative Martin:

P.O. BOX I 10-960 
JUNEAU. ALASKA 99811-0660 
PHONE: (907) 46S-X3S5
FAX: 007)465-2204

I wanted to clarify the diagnosis code information provided to you on A pril 18th in the packet o f 
General R elief M edical Assistance materials delivered to your office, as it seems to be causing 
some confusion.

The diagnosis codes were provided in order to allow legislators to review  the conditions for 
which clients apply to the program for treatment. Diagnosis codes are required on the claim  
form subm itted by the rendering provider in order to receive payment. The diagnosis codes are 
at the discretion o f  the provider, and multiple diagnosis codes are frequently submitted  on a 
single claim to describe all o f  the physical factors the provider feels appropriate in describing the 
patient’s condition. Because multiple diagnosis codes are submitted for treatm ent o f  a single 
patient, the num ber o f  diagnosis codes on the list exceeds the number o f  clients served by the 
program.

I apologize for not having clearly explained this with the transmission o f  the diagnosis code 
m aterials.

Sincerely,

Bob Labbe, 
D irector

Attachment A-4
I



MEMORANDUM

T o: Senate Finance Members

F ro m : R epresen tative T e r ry  M a rtin  

A pril 23, 1998D ate:

S u b je c t :  GRM  In fo rm ation

The Department of Health and Social Services notes that “there is a desire for more 
detailed information about the General Relief Medical Assistance Program". This is well 
noted. W e have gotten lots of information and it is has often been contradictory. I am 
thankful to DHSS that we are now gening their explanation of the differing numbers

- At one3Dointnhe"DHSSTTe'portedr84'j"abonjons lor a cost ot $506,000”including 
transportation and lodging: Abortion Services by Category o f Service - FY 97 [See 
Attachment A-1J

Next the Annual Report and a Department memo tell us that these 843 abortions cost 
5892,000 NOT including transportation and lodging. YesterJay, I learned that this cost 
mav include transportation and that the numbers differ (by almost 50%) because of 
accounting techniques. [Attachment A-2]

The Departm ent had given us the number of abortions as 843 but recently distributed a 
spreadsheet showing the number of unduplicated recipients at 1,079. The DHSS several 
days later clarified the report back to 843. [Attachment A-4J

So the most recent real numbers are 843 abortions for 5892.000 at' $1.058 per abortion 
and 26% o f  the GRM budget. (Not including ancillary costs?) [A-3] A..........

The Annual Report said there were 856 GRM eligibles in 1997 [Attachment A-5]. The 
report then gives an expenditure summary on that page of $3.4 million dollars and does not 
mention that $892,000 of that amount paid for an additional 843 women to have elective 
abortions. So now we see there were 1,699 people using GRM!

The Annual Report on page 4 says that General Relief Medical is a “...medical assistance 
program that pays for a very limited amount of health care services for veiy low income 
adults who do not qualify for Medicaid”. According to their own information (given to us 
later), one ha lf (843 out of 1,699) of their GRM services were for elective abortions for ^ 
people w ho do qualify for Medicaid (but want an elective procedure that Medicaid will hot 
co ver)! [Attachment A-6]_

The sum m ary of the General Relief Medical Program, by the Division o f Medical 
A ssistance, prepared February 27, 1998 gave demographics o f the program. The report 
said that 53%  of the GRM recipients were male. The report listed $3.4 million dollars of 
expenditures and again decided not to inform the public that $892,000 of this went for an 
additional 843 female recipients. Further digging by my staff reveals that the on ly ' 
‘pregnancy-related’ service paid for by GRM is abortion. [Attachment A-7]

And further it appears that the Department of Health and Social Services does not follow 
existing S tate law (AS 47.25.230. and AS 47.25.240.) to fund emergency medical needs. 
These statutes require the state to identify persons liable for support of the recipient which



include the spouse, children, grandchildren, parents, grandparents, or siblings w ho are 
financially able to. The statute requires that the legally responsible relative reimburse the 
state (with interest) for any relief granted in the event that the relative fails to provide for the 
immediate need. How much money has the Division of Medical Assistance recovered from 
liable third parties? How much have they tried to recover? [Attachment A-8]

Failure to provide identification of a third party involved who may have a responsibility to 
pay is supposed to result in the applicant’s ineligibility.

The Legislature has no reason to believe that the DHSS has yet provided com plete and 
accurate information nor that it is following its own regulations or State law.

Pro-life legislators are being blasted because they have worked to eliminate funding for the 
GRM program. The most pressing accusation now is that “the sickest o f the sick and the 
poorest of the poor” will have nowhere else to turn. Indeed, where will they go?

The answer to thisjcan-be-found-logiealiv-in^theTgepanffiFht^bFHe'altlfahd'Social 
'Services. These people will g«. to the same places for service that the Departm ent has sent 
them in past years when it has taken funding intended for their services and spent it on 
abortions instead.

In past years, the House Finance Committee has sought to stop abortion funding by asking 
the department how much it spends on abortions. It has then reduced the G R M  budget by 
that amount, with the admonition that it was not to be used to fund abortions. But if the 
department persists in funding abortions-843 of them costing $892,000 in FY  97—clearly 
they have had to turn away the sick and the poor who would have been helped by those 
funds. Where did these people go last year?

The House Finance Committee has increased appropriations for adoption services, foster 
family services and adult public assistance programs. Hysterical rhetoric o f  extreme 
emotions misleads the public and camouflages the ever-increasing free abortions paid for 
bv the state.

#

s  -d



Abortions by Diagnosis

1 1 I I I
Undupllcatad ■Claim 1 1Diagnosis jo«*cnpT]on iRscipisnts j Lin to 1 165590 |LEGAL ABORT UNCCMPL-UNSP I •' 510| 2,4781 j

V617 ! UNWANTED PREGNANCY NEC | 233| 3491
635 | legally induced abcrtion 59| 59| |
V2502 JlNITUTE CCN7RACEPT NEC 53 56| |
63592 ■LEGAL ABORT UNCCMPL-CCMP 45| 56| 1
6359 Ilegal abort uncompucat 39! 931 1
30928 |acj react.mixed emotion 18| 21| 1
V2509 ■CONTRACEPTIVE MAN GMT NEC 17| • 24| 1 '

V2i9 .'CONTRACEPTIVE MANGUT nos | 17j 27|
V724 jPREG EAAM-PREG UNCCNPIRM i 151 15
V2549 CCNTHACSPT SURVEILL NEC 1 10| 161
V2540 ICONTRACEPT SURVEHX NOS 1 9| 18| |
6561---- JRHESUS ISOIMMUNIZATION -  ' 6j " 101 16352 'legal AcCRTWPELV CAMAG 4; 4; 1
6260 1A8SENCE CF MENSTRUATION 31 7| i
65641 jINTRAUTER OEATH-OEUVER ■a1 4| |
V222 [PREG STATE INCIDENTAL 31 81 |
V72S3 OTH SPCF FREOP EXAAJ 2| 21 |
V22 NORMAL PREGNANCY 21 3|
63572 LEG A8 W CCMPL NEC-CCMP 2| 21
63790 AB NOS UNCOMPUCAT-UNSP 2| 2!
6350 LEGAL ABORT W PELVIC INF 21 3|
6358 Ilegal abort w ccmpl .nos 11 3| |
63571 LEG A8 W CCMPL NECANC 11 l!
63500 'LEG AflCR W pav INF-UNSP 11 2 1
6430 WILD HYPER EVE SIS GRAVIO 11 2| |
6268 MENSTRUAL CISCRCER NEC 1 2! 1
61610 VAGINITIS NOS 1 1
41519 PULU EM80L/1NFARCT NEC 1 ll
6351 LEGAL ABORT W HEMORRHAGE I II
65963 OTH AOVNCC WTRNL AGE ANT I . 2IV4J89 POSTSURGICAL STATES NEC 1 II
V255 INSERTION CF IMPLANTABLE SU80ERMAL CCNTR 1 2|
V2542 IUO SURVEILLANCE I 2!
V2501 PRESCRIP-ORAL CCNTRACEPT 1 3l
V242 ROUT POSTPART FOLLOW-UP I H
6400 THREATENED ABORTION I 11
7989 UNATTENOED DEATH j I I
6371 ABORT NOS W HEMORRHAGE 11 2|
65613 jRH ISCIMMUNUAT-ANTEPART 1 Ii
65501 FETAL CNS MALFORM-OEUV 1 I
6550 FETAL CMS MALFORMATION 1 11
64003 THREAT ABORT ANTEPARTUM OR POSTPARTWUM 1 11
6387 ATTE'AP ABORT WCOMPL NEC I 31
63791 AB NOS UNCCMPUCATRNC I 2I -

6379 ABORTION NOS uncompucat I 1!
99553 CHILD MALTREATMENT SYNDROME I li



FY97 E lig ib les 

Race
D is tr ib u tio n

Age

GRM PFDHH Medicaid
056 764 87,977

White ” 4-' . White 47% • White
Black 4", Alaska Native 42% . Alaska Native

Hiipanic Black 4% Black
Asian Asian 2% HispanicL r.kp.o'A n I"'! Hispanic 2% AsianAlaska Nam e . American Indian 1% L'nknown

Pec.tic Islar.der L'nknown 1% Pacific Islander
American Indian i'. . American Indian

21-44 61"., > 21-44 75% 21-44
45-64 36", 45-64 13% 6-14
15-20 : " a 65 t- 5% . 1-5

15-20 3% ; 15-20
6-14 2% 0

1-5 1% 65-
45-64

J i l ig ib le s -
by loca tion

=Anehora2e-
Fairbariks 

Wasilla 
Juneau 
Palmer 

S'onh Pole 
Soldotna 

Ketchikan 
Sitka

Homer <& Eagle River 
Kodiak &  Bia Lake

Expend itu re by 
Category o f Se rv ice

Physician 
Hospital 

Pharmacy 
Other 

Transportation 
Nursinst Home

rd6°-.r-
11%
6",
4%
4".,

_'o
p.,
r.,

41".,
j4"o
15" ,
6".,
'.o

-Anch oragc=^2 5 %= 
Fairbanks 7% 

Wasilla 
Palmer 

Emmonak 
Kodiak 
Kipnuk 
Toeiak

Nunapitchuk 
Oelta Junction 

Soldotna

Nursing Home 
Hospital 

Physician 
Pharmacy 

Mental Health Clinics 
Other 

Transportation

“ Anchorage- 
7% ' Fairbanks6% Wasilla
5% Juneau
2% Palmer
2% Ketchikan
2% Kenai
2% Soldotna
2% . Nonh Pole
2% Kodiak
2% Homer

65% Hospital
13% • Physician
9% ’ Nursing Home
5% Physician
3% • Mental Health Clinics
3% • ] Other
2% ‘ Pharmacy

Waivers
; EPSDT

Transportation

E xpend itu res s:>.4::.5o4 <t 5453.441.69 sr^ .iT o .z s j.i’

Attachment A-5



P rofessional for P hysicians  

V olum es 1 and 2
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9th Revision 
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Abnormal Index to Diseases

Abnormal —  continual 
knee Jerk 796.1 
labor NEC 661.9 E l
a/fectlng fetus or newborn 763.7 

laboratory findings —  see Findings, abnormal 
length, organ or site, congenital —  see 

Distortion 
loss of height 781.91 
loss of weight 783.21 
lung shadow 793.1
mammogram 793.80 A
mlcrocalclflcaUon 793.81 •

Mantoux lest 795.5 
membranes (fetal)
affecting fetus or newborn 762.9 
complicating pregnancy 658.8 KB 

menstruation —  see Menstruation 
metabolism (see also condition) 783.9 
movement 781.0 
disorder NEC 333.90 
specified NEC 333.99 

head 781.0 
Involuntary 781.0 
specified type NEC 333.99 

muscle contraction, localized 728.85 
myoglobin (Aberdeen) (Annapolis) 289.9 
narrowness, eyelid 743.62 
optokinetic response 379.57 
organs or tissues of pelvis NEC
In pregnancy or childbirth 654.9 KB 
affecting fetus or new born 763.89 
causing obstructed labor 660.2 E l 
aJTectlng fetus or newborn 763.1 

origin —  see Malposition, congenital 
palmar creases 757.2 
Papanicolaou (smear) 
cervix 795.0 
other site 795.1 

parturition
afTectlng fetus or newborn 763.9 
mother —  see Delivery, complicated 

pelvis (bony) —  see Deformity, pelvis 
percussion. chc3t 786.7 
penods (grossly) (see also Menstruation) 626.9 
phonocardlogram 794.39 
placenta —  see Placenta, abnormal 
plantar redex 796.1
plasma protein —  see Deficiency, plasma.

protein 
pleural folds 748,8 
position —  see also Malposition 
gravid uterus 654.4 S3
causing obstructed labor 660.2 3E3 
affecting fetus or newborn 763.1 

posture NEC 781.92
presentation (fetus) —  see Presentation, fetus, 

abnormal 
product of conception NEC 631 
puberty —  see Puberty 
pulmonary 
artery 747.3
function, newborn 770.8 
test results 794.2 
ventilation, newborn 770.8 
hyperventilation ■'86.01 

pulsations In neck 785.1 
pupil reflexes 379.40 
quality of milk 676.8 E l 
radiological examination 793.9 
abdomen NEC 793.6 
biliary tract 793.3
breast 793.89 A
mammogram NOS 793.80 •
inammographlc mlcrocalclflcaUon •

793.81 •
gastrointestinal tract 793.4 
genitourinary organs 793.5 
head 793.0
tntrathoradc organ NEC 793.2 
lung (field) 793.1 
musculoskeletal system 793.7 
retropcrltoneum 793.6 
skin and subcutaneous Ussuc 793.9 
skull 793.0 

red blood cells 790.09 
morphology 790.09 
volume 790.09

Abnormal —  continued 
reflex NEC 796.1 
renal function test 794.4 
respiration signs —  see ResplraUon 
response to nerve sllmulaUon 794.10 
retinal correspondence 368.34 
rhythm, heart —  see also Arrhythmia 
fetus —  see Distress, fetal 

saliva 792.4 
scan
brain 794.09 
kidney 7S4.4 
liver 794.8 
lung 794.2 
Uiyrold 794.5 

secreUon 
gastrin 251.5 
glucagon 251.4 

semen 792.2 
serum level (of)
acid phosphatase 790.5 
alkaline phosphatase 790.5 
amylase 790.5 
enzymes NEC 790.5 
lipase 790.5 

shape
comea 743.41 
gallbladder 751.69 
gravid uterus 654.4 KB
affecting fetus or newborn 763.89 
causing obstructed labor 660.2 E l 
affecting fetus or newborn 763.1 

head (see also Anomaly, skull) 756.0 
organ or site, congenital NEC —  see 

Distortion 
sinus venosus 747.40 
size
fetus, complicating delivery 653.5 KB 
causing obstructed labor 660.1 S I 

gallbladder 751.69 
head (see also Anomaly, skull) 756.0 
organ or site, congenital NEC —  see 

Distortion 
teeth 520.2 

skin and appendages, congenital NEC 757.9 
soft parts of pelvis —  see Abnormal, organs or 

tissues of pelvis 
spermatozoa 792.2
sputum (amount) (color) (excessive) (odor) 

(purulent) 786.4 
stool NEC 787.7 
bloody 578.1 
occult 792.1 

bulky 787.7
color (dark) (light) 792.1 
content (fat) (mucus) (pus) 792.1 
occult blood 792.1 

synchondrosis 756.9
tesl results without manifest disease —  see 

Findings, abnormal 
thebesian valve 746.9 
thermography —  see Findings, abnormal, 

structure
threshold, cones or rods (eye) 368.63
thyrold-blndlng globulin 246.8
thyroid product 246.8
toxicology (findings) NEC 796.0
tracheal cartilage (congenital) 748.3
transport prolcln 273.8
ultrasound results —  see Findings, abnormal.

structure 
umbilical cord
affecting fetus or newborn 762.6 
complicating delivery 663.9 S3 
specified NEC 663.8 EE3 

union
cricoid cartilage and thyroid cartilage 748.3 
larynx and trachea 748.3 
lliyrold cartilage and hyold bone 748.3 , 

urlnaUon NEC 780.69 
psychogenic 306.53 
stream
intermittent 788.61 
slowing 788.62 
splltUng 788.61 
weak 788.62 

urine (consUtuents) NEC 791,9

Abnormal —  continued
uterine hemorrhage (see also Hemorrhage, 

uterus) 626.9 
climacteric 627.0 
postmenopausal 627.1 

vagina (acquired) (congenital)
In pregnancy or childbirth 654.7 KB 
affecting fetus or newborn 763.89 
causing obstructed labor 660.2 ESI 
affecting fetus or newborn 763.1 

vascular sounds 785.9 
vectorcardiogram 794.39 
visually evoked potential (VEP) 794.13 
vulva (acquired) (congenital)
In pregnancy or childbirth 654.8 E i 
affecting fetus or newborn 763.89 
causing obstructed labor 660.2 EB 
afTectlng fetus or newborn 763,1

weight 
gain 783.1
of pregnancy 646.1 E l
with hypertension —  see Toxemia, of 

pregnancy
loss 783.21 

x-ray examination —  see Abnormal, 
radiological examination 

Abnormally formed uterus —  see Anomaly, 
uterus

Abnormity (any organ or part) —  see Anomaly 
ABO
hemolytic disease 773.1 
Incompatibility reaction 999.6 

Aboccluslon 524.2 
Abolition, language 784.69 
Aborter, habitual or recurrent NEC 
without current pregnancy 629.9 
current abortion (see also Alwrtlon, 

spontaneous) 634.9 E l 
affecting fetus or newborn 761.8 

observation In current pregnancy 646.3 BB 
Abortion (complete) (Incomplete) (Inevitable) (with 

retained products of conception) 637.91
Note —  Use the following f\]\h-dlglt 
subclassl/katlon with categories 634-637:

0 unspecified
1 Incomplete
2 complete

with
complication^) (any) following previous 

abortion —  see categoiy 639 KB 
damage to pelvic organ (laceration) (ruptuie) 

(tear) 637.2 E l 
embolism (air) (amnlotlc fluid) (blood dot) 

(pulmonaiy) (pyemic) (septic) (soap)
637.6 a a

genital tract and pelvic Infection 637.0 H  
hemorrhage, delayed or excessive 637.1 0  
metabolic disorder 637.4 E l 
renal failure (acute) 637.3 BEX 
sepsis (genital tract) (pelvic organ) 637.0 B* 
urinary tract 637.7 EB 

shock (postoperative) (septic) 637.5 0  
specified complication NEC 637.7 B3 
toxemia 637.3 B l
unspecified compUcatlon(s) 637.8 B  
urinary tract Infection 637.7 EB 

accidental —  see Abortion, spontaneous 
artificial —  see Abortion, induced 
attempted (failed) —  see Abortion, failed 
criminal —  see Abortion. Illegal 
early —  see Abortion, spontaneous 
elective —  see Abortion, legal 
failed (legal) 638.9 
with
damage to pelvic organ (laceration)

(rupture) (tear) 638.2 ^
embolism (air) (amnlotlc fluid) (b lo*V j 

(pulmonary) (pyemic) (septic) (»
638.6 c, fl0

genital tract and pelvic Infection &»• 
hemorrhage, delayed or excessive W0- 
metabolic disorder 638.4 1
renal failure (acute) 638.3

K1 Fourth-digit Requited E l Filth-digit Requited
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632-635.2 COMPLICATIONS OF PREGNANCY, CHILDBIRTH, AND THE PUERPERIUM Tabular List
E c t o p i c  P r e g n a n c y  S i t e s

633.1

633.2
633.8

632 Missed abortion 9
Early fetal death before completion of 22 weeks' gestation 

with retention of dead fetus 
Retained products of conception, nol following spontaneous 

or Induced abortion or delivery 
03222223 failed induced abortion (638.0-638.9) 

fetal death /intrauterine] (late) (656.4) 
missed delivery (656.4) 
that with abnormal product of conception 1630,

631)
rm 633 Ectopic pregnancy

IiNCLiinral ruptured ectopic pregnancy 
OEF: Fertilized egg develops outside uterus.
633.0 Abdominal pregnancy . Q

Intraperitoncal pregnancy 
Tubal pregnancy 9

Fallopian pregnancy
Rupture-of (fallopian) lube due to pregnancy 
Tubal abortion 

Ovarian pregnancy ! 9
Other ectopic pregnancyi;. I- 9

Pregnancy: Pregnancy:
cervical Intraligamentous
combined mesometrlc
cornual mural

633.9 Unspecified ectopic pregnancy I  9

OTHER PREGNANCY WITH ABORTIVE OUTCOME (634-G39)

The following fourth-dlglt subdivisions are for use with 
categories 634-638:

.0 Complicated by genital tract and pelvic 
< infection. /

EndomctrlUs 
Salplngo-oophorltls 
Sepsis NOS 
ScpUcemla NOS
Any condition classifiable to 639.0, with 

condlUon classifiable to 634-638 
h*<nQ')4-a urinary tract infection (634-638 

with.7)
.1 Complicated by delayed or exceBBlve 
hemorrhage

Afibrinogenemia 
Defibrination syndrome 
Intravascular hemolysis 
Any condlUon classifiable to 639.1, with 

condlUon classifiable lo C34-638 
.2 Complicated by damage to pelvic organs and 

tissue*
LaccraUon, pcrforaUon. or tear of: 

bladder 
uterus

Any condlUon classifiable to 639.2, with 
condlUon classifiable to 634-638

.3 Complicated by renal failure
Oliguria
Uremia
Any condlUon classifiable to 639.3, with 

condlUon classifiable to 634-638 
.4 Complicated by metabolic disorder 

Electrolyte Imbalance with condlUons 
classifiable to 634-638 

.5 Complicated by shock 
Circulatory collapse 
Shock (postoperative) (scpUc)
Any condlUon classifiable to 639.5, with 

condlUon classifiable to 634-638 .6 Complicated by embolism 
Embolism:

NOS
amnloUc fluid 
pulmonary 

Any condition classifiable to 639.6, with 
condition classifiable to 634-638 

■7 With other specified compUcatlonrtS^-'f 
Cardiac arrest or failure 
Urinary tract Infection 
Any condition classifiable to 639.8, with 

condlUon classifiable to 634-638 .8 With unspecified complication 
.9 Without mention of complication

EZ3 634 Spontaneous abortion
Iikclupeb] miscarriage

spontaneous abortion
Requires (lfth-dlglt to IdenUfy stage:0 unspecified1 Incomplete2 complete

DEF: Spontaneous premature expulsion of the products of conception Item the 
uterus.

BBS 634.0 Complicated by genital tract and pelvic 
Infection

EES 634.1 Complicated by delayed or excessive 
hemorrhage

BUS 634.2 Complicated by damage to pelvic organa or 
tissues

EZ33 634.3 Complicated by renal failure
a m 634.4 Complicated by metabolic disorder
RES 634.5 Complicated by shock
EES 634.6 Complicated by embolism
EES 634.7 With'^ther specified complication*!
ESI 634.8 With unapeclfied complication f
EES 634.9 Without mention of complication

EZ9 635 Legally induced abortion

9
9
9
9
9
9
9

INCLUDES abortion or tcrmlnaUon of pregnancy: 
clecUve 
legal
therapcuUc

fe i.liV .U -il menstrual extraction or regulation (V25.3)
Requires fifth-digit to Identify stage:0 nnipeclfied ~~.1 Incomplete2 complete

OEF: Intentional expulsion ol products ol conception bom uterus performed1 
medical professionals inside boundaries ol I9W.

Complicated by genital tract and pelvic 
Infection
Complicated by delayed or excessive 
hemorrhage . -
Complicated by damage to pelvic organs or 
tissues

ess 635.0

EES 635.1

EES 635.2

Cl Newborn Apt: 0 
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p o r t i o n  — con tin ued  
[ailed —  continued 

w ith —  con tin ued
sepsis (genital tract) (pelvic organ) 638.0 
urinary tract G38.7 

shock (postoperative) (scptlr) 638.5 
specified complication NEC 638.7 
toxemia 638.3
unspecified compllratlon(s) 638.8 
urinary tract infection 638,7 

leta) indication —  see Abortion, legal 
fetus 779.6
following threatened abortion —  see Abortion, 

by type
habitual or recurrent (care during pregnancy)

646.3 BED
with current abortion (see nlso Abortion, 

spontaneous) 634.9 EEB 
affecting fetus or newborn 761.8 

without current pregnancy 629.9 
homicidal —  see Abortion. Illegal 
illegal 636.9 EH 
with
damage to pelvic organ (laceratlonl 

(rupture) (tear) 636.2 BH 
embolism (air) (amnlotlc fluid) fblood clot) 

(pulmonary) (pyemic) (septic) (soap)
636.6 EH 

genital tract and pelvic Infection
636.0 EH 

hemorrhage, delayed or excessive
636.1 m  

metabolic disorder 636.4 EH 
renal failure 636.3 Q3J
sepsis (genital tract) (pelvic organ)

636.0 SB 
urinary tract 636.7 BH

shock (postoperative) (septic) 636.5 EH 
specified complication NEC 636.7 BH 
toxemia 636.3 EH
unspecified compllcallonls) 636.8 EH 
urinary tract Infection 636.7 EH 

felus 779.6 
induced 637.9 BH
Illegal —  see Abortion, illegal 
legal Indications —  see Abortion, legal 
medical Indications —  see Abortion, legal 
therapeutic —  see Abortion, legal 

late —  see Abortion, spontaneous 
legal (legal Indication) (medical Indication)

(under medical supervision) 635.9 BH 
with
damage to pelvic organ (laceration) 

(rupture) (tear) 635.2 EH 
embolism (air) (amnlotlc fluid) (blood clot) 

(pulmonary) (pyemlcl (septic) (soap)
635.6 BH 

genital tract and pelvic infection
635.0 BH 

hemorrhage, delayed or excessive
635.1 SB 

metabolic disorder 635.4 BH 
renal failure (acute) 635.3 BH 
sepsis (genital tract) (pelvic organ)

635.0 BH 
urinary tract 635.7 BH 

shock (postoperative) (septic) 635.5 BEE 
specified complication NEC 635.7 EH 
toxemia 635.3 (EB
unspecified compllcallonls) 635.8 EH 
urinary tract Infection 635.7 EH 

felus 779.6 
medical Indication —  see Abortion, legal 
mental hygiene problem —  see Aburtlon, legal 
missed 632
operative —  see Abortion, legal 
psychiatric Indication —  see Abortion, legal 
recurrent —  see Abortion, spontaneous 
self-induced —  see Abortion. Illegal 
septic —  see Abortion, by type, with sepsis 
spontaneous 634.9 BH 
with
damage to pelvic organ (laceration)

(rupture) (te-'r) 634.2 BH

|nricx to Diseases___________
Abortion —  continued 
spontaneous —  continued 
with —  continued
embolism (air) (amnlotlc fluid) (blood clot)

(pulmonary) (pyemic) (septic) (soap)
634.6

genital tract and pelvic Infection
634.0 BH 

hemorrhage, delayed or excessive
634.1 BH 

metabolic disorder 634.4 BH 
renal failure 634.3 BH
sepsis (genital tract) (pelvic organ)

634.0 BH 
urinary tract 634.7 BH 

shock (postoperative) (scpUc) 634.5 EH 
specified complication NEC 634.7 BH 
toxemia 634.3 EH
unspecified compllcallonls) 634.8 BH 
urinary tract Infection 634.7 031 

fetus 761.8 
threatened 640.0 BH
affecting fetus or newborn 762.1 

surgical —  see Abortion. legal 
therapeutic —  see Abortion, legal 
threatened 640.0 BH
affecting felus or newborn 762.1 

tubal —  see Pregnancy, tubal 
voluntary —  see Abortion, legal 

Abortus fever 023.9 
Aboulomanlo 301.6 
Abrachia 755.20 
Abrachlatlsm 755.20 
Abrachlocephalia 759.89 
Abrachlocephalus 759.89 
Abrami'a disease (acquired hemolvtlc Jaundice)

283.9
Abramov-Fledler myocarditis (acute Isolated 

myocarditis) 422.91 
Abrasion —  see also Injury, superficial, by site 
cornea 918.1 
denial 521.2
teeth, tooth (dentifrice) (habitual) (hard tissues) 

(occupational) (ritual) (traditional) (wedge 
defect) 521.2 

Abrikossov'o tumor (M9580/0) —  see also 
Neoplasm, connective Ussue. benign 

malignant (M9580/3) —  see Neoplasm, 
connective Ussue, malignant 

Abrlsm 9B8.8
Abruption, placenta —  see Placenta, abrupllo 
Abruptlo placentae —  see Placenta, abruptlo 
AbBceas (acute) (chronic) (Infcctlonal)

IlymphanglUc) (metastatic) (multiple) 
Ipyogenlcl (septic) (with lymphangitis) (see 
also Cellulitis) 682.9 

abdomen, abdominal
cavity —  see Abscess, peritoneum 
wall 682.2

abdomlnopelvlc —  see Abscess, peritoneum 
accessory sinus (chronlcl (see aLso SlnuslUs)

473.9
adrenal (capsule) (gland) 255.8 
alveolar 522.5 
wltli sinus 522.7 

amebic 006.3 
bladder 006.8
brain (with liver or lung abscess) 006.5 
liver (without mention of brain or lung 

abscess) 006.3 
with
brain abscess (aid lung abscess)

006.5 
lung abscess 000.4 

lung (with liver abscess) 006.4 
with brain abscess D06.5 

seminal vesicle 006.8 
specified site NEC 006 8 
spleen 006.8 

anaerobic 040.0 
ankle 682.6 
anorectal 566 
ontecubltal space 682.3

A b s c e s s  —  cortffn u ed
antrum (chronic) (Hlghmore) (see also Sinusitis, 

maxillary) 473.0 
anus 566
apical (tooth) 522.5
with sinus (alveolar) 522.7 

appendix 540.1
areola (acute) (chronic) (nonpucrpcral) 611.0 
puerperal, postpartum 675.1 BH 

arm (any part, above wrist) 682.3 
artery (wall) 447.2 
atheromatous 447.2 
auditory canal (external) 380.10 
auricle (car) (staphylococcal) (streptococcal) 

380.10
axilla, axillary (region) 682.3 
lymph gland or node 683 

back (any part) 682.2 
Bartholin's gland 616.3 
with
abortion —  see Abortion, by type, with 

sepsis
ectopic pregnancy (see also categories 

633.0-633.9) 639.0 
molar pregnancy (see also categories 630-

632) 639.0 
complicating pregnancy or p n t r iu m

646.6 a n  
following
abortion 639.0
ectopic or molar pregnancy 639.0 

bartholinlan 616.3 
Bezold's 383.01
bile, biliary, duct or tract (see also 

CholecysUUs) 576.8 
bllharztasls 120.1 
bladder (wall) 595.89 
amebic 006.8 

bone (subperiosteal) (see also Osteomyelitis)
730.0 BH

accessory sinus (chronic) (see also Slnusltlsl
473.9 

acute 730.0 BH 
chronic or old 730 1 BH 
Jaw (lower) (upper) 526.4 
mastoid —  see Mastoiditis, acute 
petrous (see also Petrositis) 383.20 
spinal (tuberculous) (see also Tuberculosis)

015.0 BH (730.88/
. nontuberculous 730.0B 

bowel 569.5 
brain (any part) 324.0

amebic (with liver or lung abscess) 006.5 
cystic 324.0
late effect —  see category 326 
otogenic 324.0
tuberculous (see also Tuberculosis) 013.3 

BH
breast (acute) (chronic) (nonpuerperal) 611.0 
newborn 771.5
puerperal, postpartum 675.1 EH 
tuberculous (see also Tuberculosis)

017.9 BH
broad ligament (chronic) (see also Disease, 

pelvis, inflammatory) 614.4 
acute 614.3 

Brodle's (chronic) (localized) (see also 
Osteomyelitis) 730.1 EH 

bronchus 519.1 
buccal cavity 528.3 
bulbourethral gland 597.0 
bursa 727.89
pharyngeal 478.29 

buttock 682.5 
canaliculus, breast 611.0 
canthus 372.20 
cartilage 733.99 
cecum 540.1
cerebellum, cerebellar 324.0 
late effect —  see category 326 

cerebral (embolic) 324.0
late effect —  see category 326 

cervical (neck region) 682.1 
lymph gland or node 683 
slump (see also Cervicitis) 616.0 

cervix (stump) (uteri) (see also Cervicitis) 616.0

__________________Abscess

S3 fourth-digit Required BH Fifth-digit Required
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abular List COMPLICATIONS OF PREGNANCY, CHILDBIRTH, AND THE PUERPERIUM 635.3-639.6
635.3 Complicated by renal failure
635.4 Complicated by metabolic disorder
635.5 Complicated by shock
635.6 Complicated by embolism
635.7 Jflth ptfier specified complications,

E S  635.8 With unspecified complication
ESS 635.9. Wlthou. mention of complication -i

SZB 636 Illegally Induced abortion 
I iNCLL'DtB-] abortion: 

criminal 
Illegal
self-induced

Requires flfth-dlqlt to Identify stage:0 unspecified1 Incomplete2 complete

DEF: Intentional expulsion ol products of conception from uterus: outside 
boundaries ol low.

ESS 636.0 Complicated by genital tract and pelvic 
Infection

9

BS 636.1 Complicated by delayed or excessive 
bemonhage

9

EES 636.2 Complicated by damage to pelvic organs or 
tissues

9

EES 636.3 Complicated by renal failure 9
B33 636.4 Complicated by metabolic disorder 9
EES 636.5 Complicated by shock 9
BBS 636.6 Complicated by embolism 9
EB3 636.7 With other specified complications 9
BQ2 636.8 With nnspeclfied complication 9
BfiS 636.9 Without mention of complication 9
I R Unspecified abortion

l '" ctuo«Bl abortion NOS
retained products of conception following 

abortion, not classifiable elsewhere 
Requires llfth-dlgll to Identify stage:0 unspecified1 Incomplete2 complete

EES 637.0 Complicated by genital tract and pelvic 
Infection

9

B S 637.1 Complicated by delayed or excessive 
hemorrhage
Complicated by damage ter pelvic organs or 
tissues

'  9

B E 637.2 9

EES 637.3 Complicated by renal failure 9
B S 637.4 Complicated by metabolic disorder 9
ft-lil 637.5 Complicated by Bhock 9

ESS 637.8 Complicated by embolism 9
Bra 637.7 rotSTtfigsjpeclfl^TmBUCTtfmM 9
B S 637.8 With unspecified complication : 9
EES 637.9 Without mention of complication : 9

EES 638 Failed attempted abortion
INCLUDES] failure of attempted Induction of (legal) 

abortion
B t l l l ' I ' l t f  incomplete abortion 1634.0-637.9)

OEF; Continued pregnancy despite an anempled legal abortion.

G38.0 Complicated by genital tract and pelvic 
Infection

633.1 Complicated by delayed or excessive 
hemorrhage

638.2 Complicated by damage to pelvic organs or 
tissues

638.3 Complicated by renal failure — 9
635.4 Complicated by metabolic disorder — 9
638.5 Complicated by shock « 9
638.6 Complicated by embolism -  9
638.7 WithHBjEerapedfiedcomplications' Z  9
638.8 With unspecified complication •- 9
638.9 Without mention of complication >" 9

b e  639 Complications following abortion and ectopic and molar
■ pregnancies

Note: This category Is provided for use when It Is required to 
classify separately the complications classifiable to the 
fourth-dlglt level tn categories 634-638; for example:
a) when the complication Itself was responsible for an 

episode of medical care, the abortion, ectopic or 
molar pregnancy itself having been dealt with at a 
previous episode

b) when these conditions are immediate complications 
of ectopic or molar pregnancies classifiable to 630- 
633 where they cannot be Identified at fourth-dlglt 
level.

639.0 Genital tract and pelvic Infection ~  9
Endometritis
Parametritis
Pelvic peritonitis following conditions
Salpingitis classifiable to
Salplngo-oophorttls 630-638
Sepsis NOS 
Septicemia NOS

ED3HZ33 urinary tract infection 1639.8)
639.1 Delayed or excessive hemorrhage

Afibrinogenemia 
Defibrination syndrome 
lntravascular hemolysis

following conditions 
classifiable to 
630-638

639.2

639.3

Damage to pelvic organs and tissues
laceration, perforation, 

or tear of: 
bladder 
bowel
broad ligament 
cervix
periurethral tissue 
uterus 
vagina

Renal failure
Oliguria 
Renal:

failure (acute) 
shutdown 
tubular necrosis 

Uremia

- 9

following conditions 
classifiable to 
630-638

~ 9

following conditions 
classifiable to 
630-638

639.4

639.5

639.6

following conditions 
classifiable to 
630-638

Metabolic disorders
Electrolyte Unbalance following conditions 

classifiable to 630-638
Shock

Circulatory collapse 
Shock (postoperative) 

fscptlc)

Embolism
Embolism:

NOS 
air
amnlotlc fluid 
blood-clot 
fat
pulmonary 
pyemic 
septic 
soap

1* 9

r  9

-  9

following conditions
classifiable to 630-638

% Additional Digit Hequired 
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Tabular List V CODES V61.11-V65.3
V81.ll Counseling for victim of spousal and 

partner abuse
B B 1  encounter for treatment of 

current Iq/urtas due to 
abuse (995.60-995.85) 

VB1.12 Counseling for perpetrator of spbustl and 
partner abuse 

StfB V01.2 Parent-chilli problems
V81.20 Counseling Jot parent-child problem, 

unspecified 
• Concern about behavior of child 
Parcnt-chlld conflict 

V6Z.21 Counseling for victim of child abuse 
Child battering' Child neglect 
BKHM'ffil current Injuries due to abuse 

• (995.50-995.59) 
V61.22 Counseling Ir.r perpetrator of parent child 

abuse
fert.tmWtl*! counseling for nortparental 

abuser (V62.G3)
V61329 f ith W if , ,

Froblc 'concerning adopted or foster child 
V81.3 Problems with aged parents or in-laws 

SSS V61.4 Health problems within family 
V61.41 Alcoholism in faintly 
V6U9 M  

Care or 
Presence 

of

Blck or handicapped 
person In family or 
household

m
V61.5 Multiparity
V61.6 Illegitimacy or illegitimate pregnancy Q
V61.7 9
V6I.B

Problems with family members NEC 
V01.B Unspecified family elrramstanee 

SEQ V02 Other psychosocial circumstances
|iwclppk«i those circumstances or fear of them, affecting 

the person directly Involved or others, 
mentioned as the reason, justified or not, 
for seeking or receiving medical advice or 
care

la fM vha  . previous psychological trauma (VJ5.41-V15.49)
VB2.0 Unemployment E33

Itdim/EtH circumstances urhen main problem Is 
economic Inadequacy or pouerty 

' * .  '(V60.2)
VG2.1 Advene effects of work environment ESI
VC2.2 H U

Career choice problem 
Dissatisfaction with employment 

V82.3 Educational circumstances K m
Dissatisfaction with school environment 
Educational handicap 

V82.4 Social maladjustment ESI
Cultural deprivation 
Political, religious, or sex discrimination 
Social:

Isolation
persecution

V82.8 Legal circumstances E H
imprisonment 
Legal Investigation 
Litigation 
Prosecution

V62.8 Refusal of tRatment for reasciu of religion ESI
or conscience

EBB V62.fi Other psychological or physical street, not 
elsewhere classified
V62.8I Interpersonal problems, not elsewhere EE3 

claislfied
VC2.82 Bertjvemt.it, uncomplicated 0 3

ltr.il.nuna bcreoiment as adjustment 
reaction (309.0)

V62.63 Counseling for perpetrator of £01
physical/sexual chase
kAtiHlllBHl counseling for perpetrator of 

parmTal ehfld abuse 
(V61.32)

Counseling for perpetrator gf 
spousal and partner 
abuse (VE 1.12)

V62.80 s m
Life ctrcumstance problem*
Phase of life problems 

V62J9 Unipecified ptychoiockl circumstance ESS 
BJS- V63 Unavailability of other medical facilities for core

VB3.0 Residence remote from hospital or other E H  
health eoro facility 

V83.J Medical services in home hot available E 3  
BS5B333S no other household member able to 

render care (V60.4)
VB3.2 Person awaiting admission to adequate E-S 

facility elsewhJte
V63.8 cm

Person on waiting list undergoing social agency 
investigation

V63.0 Unspecified reason for unavailability of I  H  
medical fodHtle* .,. . •

E£M V64 Perron! encountering health services for spedfio 
procedures, not carried out
V64.0 Vaccination not carried out because of £03 

contraindication 
VB4.1 Surgical or other procedure not carried out KH8 

because of contraindication 
V94.2 Surgical or other procedure not carried out KH2 

because of pstlent’a dedal on 
V84.3 e h
V64.4 Laparoscopic surgical procedure eonverted to E2S 

open procedure
SE3 V86 Other persons seeking consultation without complaint or 

sickness
V6S.0 Healthy person accompanying sick person

Boarder ’ .
V6S.1 Person consulting on behalf of another person

Advice or treatment for nonattending Ihfrd party 
jgm H T B  • concern (normal) about sick person tn 

family (V61.41-V61.49)
VG0.2 Person feigning Illness 

Malingerer 
• Peregrinating patient 

V6S.3 Dietary surveillance and counseling
Dietary surveillance and counseling (Inh 

NOS 
colitis
diabetes mellltUB 

: food allergies or Intolerance
; gastritis

hypercholesterolemia
hypoglycemia
obesity



i.ndex to Diseases Prepuce
pjvgn&noy —  continued
Isthmian —  sec Pregnancy. tubal 
management affected by 
abnormal, abnormality
fetus (suspected) 655.9 BS) 
specified NEC 055.8 BS] 

placenta 636.7 BS 
odvunred maternal age NEC 650.0 BBS 
mulUgravldn 059.6 KB 
primlgrevlda 059.6 BB 

antibodies (maternal) 
anti-c 656.1 R9 
onti-d 656.1 R9 
anu-« 656.) n  
blood group (ABO) 056.2 (SO 
Jlhlesus) 658.1 0  •

elderly mulngrsvida 669.6 RB 
elderly priralgmvtda 659.5 S 3 
fetal Istwpcciedl
abnormality 056.9 BB
add-basc balance 060.8 B3 
heart rate or rhythm 669.7 SC3 
spcdlled NEC £55.8 KB 

acidemia 656.3 SSI 
anenecphaly 655,0 BBS 
bradycardia 659.7 SOI 
central nervous system molfotmation

656.0 KB
chromosomal abnormoliuon (conditions ' 

classifiable to 758.0-758.9)
655.1 BBS 

damage from
drugs 056.6 BB
obstetric, anesthetic, or sedative

655.S 33 
environmental loxlna 655.8 BB 
intrauterine contraceptive device 635.8

w

ms terns)
alcohol addiction 655.4 BS 
disease NEC 655.4 S B  
drug use 655.5 SB • *
listeriosis 655.4 EB 
rubella 655.3 BH 
toxoplasmosis 035.4 BS 
viral infection 665.3 SB 

radiation 655.6 KB 
death (Dear term) 656.4 WS
early (before 29 completed wceka' 

gestation) 632 
distress 656.8 BB 
erccs.atve growth 656.G BS 
growth retardation 656.5 BS 
hereditary disease 635.2 BB 
hydrocephalus 655.0 BB 
Intrauterine death 6SG.il U& 
poor growth 636.5 r a  
spin* bifida (with myelomeningocele)

666.0 SB V 
fetal-maternal hemorrhage 056.0 REB 
hereditary disease in fomlly (possibly) 

affecting ictus bo5.2 BS 
incompatibility, hlood groups (ADO) 656.2 

BB
rhlesua) 658,1 BH 

Insufficient prenatal care V33.7 
IntrBUteniie death 656.4 M i 
Isoimmunization (ABO) 056.2 BH 

rh(esua) 856.1 BB 
Iarge-for-datca fetus 666.6 HB 
llRht-for-dates fetua 656.5 BB 
meconium In liquor 666.8 M l 
mental disorder (conditions classifiable to 

290-303, 305-316, 317-319) 048.4 BH 
'hulUponty (grand) 959.4 BB 
P°or obaletnc history V23.4 
Pnstmaturiiy 
Post term 643.) BH 
prolonged 845.2 SSS 

P ^^rm  pregnancy 645.1 BH

^P ilo n V 2 3 .2  
I Abtnm] 649.3 BB 
«sorean delivery 634.2 BH 
dl/llcult delivery VU3.4 
forceps delivery V23.4

Pregnv^uy —  continued
management affected by —  conrtvted 
previous —  coMlnusd
habitual abortions 646.3 HQ - 
hemorrhage, antepartum or postpartum 

V23.4
hydnudlform mole V23.1 •
Infertility V23.0 
malignancy NEC V23.B BS3 
nonobstetrical conditions V23.8 BB 
premature delivery V23.4 
trophoblastic dlscanc (conditions in 630) 

V03.1 
vesicular mole V23.1 

prolonged pregnancy 645,2 BH 
smali-for-dates fetua 656.5 B3 
young mntcmal age 659. B KB 

maternal death NEC 946.9 0  
mesomelrlc (mural) -  see Pregnancy, cornual 
molar 631
hydatldlfonm (sec also Hydatldlform mole) 

630
previous, affecting management of 

pregnancy V23.1 
previous, affecting management of 

pregnancy V23.4 
multiple NEC 651.9 SB
with fetal loss and retention of one or more 

females) 051.6 BB 
affecting fetua or newbom'761.5 
specified type NEC 651.8 BH
with rctal loan and retention of one or 

more fctusfca) 651.6 BH 
mure! -  see Pregnancy, cornual 
observation NEC V29.1 
first pregnancy V22.0 
high-risk V23.8
specified problem NEC V23.8 SO 

ovarian 633.2
affecting fetus or newborn 761.4 

postmature
post term 045.1 R i 
prolonged 643,2 KSf 

post term 045.1 BH 
prcnaul care only V22.1 
first pregnancy V22.0 
high-risk V23.0
specified problem NEC V23.1 /

prolonged 645.2 KB 
quadruplet NEC 651.2 HH
with fcul loas and retention of one or more 

fetua(ea) 651.5 BS 
affecting fetus or newborn 781.5 

quintuplet NEC 051.6 ■ ■
wllh fetal loss and retention of one or more 

fctuslcol 631.6 BB 
affecting fetua or newborn 701.5 

sextuplet NEC 651.6 BH
wllh fetal toss and Tctcntlon of one or more 

fcrus(es) 661.8 BH 
affecting fetuo or newborn 791.5 

spurious 300.11
aupcrfecunilalion NEC 631.9 BH
with fetal loss and retention of one or more 

females) 001.6 BH 
superfetation NEC 651.9 OB
with fetal loss and retention of one nr more 

fctusles) 651.0 8GS 
supervision (ofi (for) —  sec also Pregnancy, 

management affected by 
elderly 
multlgravldn V23.62 
primlgravlila V23.81 

high-risk V23.9
Insufficient prenBtal care V23.7 
specified problem NEC V33.0 BB 

•nulliparity V23.3 
normal NEC V22.1 
first V22.0 

poor
obstetric history V23.4 
reproductive history V23.6 

previous
abortion V23.3 
hydatidlform mole V23.1 
infertility V23.0 
neonatal death V23.5

Pregnancy —  continued 
eupervtolon —  continued 
prevlouB —  continued ‘ 
stillbirth V2S.B 
trophoblasUc disease V23.) 
vesicular mole V23.1 

specified problem NEC V23.8 BB. 
young
mulligrtrvida V23.B4 
pnmlgravida V23.83 

triplet NEC 651.1 MB 
with feta) loss onti retention of one or more 

fetusles) 651.4 BS 
affecting fetua or newborn 761.6 

tubal (with ruprure 1633.1
afTectlng fetua or newborn 761.4 

twin NEC 651.0 BB
with fetal loss and rrtenhon of one fetua

651.3 BS 
affecting fetua or newborn 761.3 

unconfirmed V72.4
undelivered Ino other diagnosis) V22.2 
with false labor 644.) 033 
high-risk V23.9
specified problem NEC V23.S H I 

unwanted NEC V61.7 
Pregnml uterus -  see condlUon 
Preiser'S disease (osteoporosis) 733.09 
Prekwashlorkor 260 
Preleukemla 298.7
Picluretlon of hip, congenital (see also 

Subluxminn. congenital, blp) 734.32 
Premature -  see also condlUon 
beats (nodal) 427.60 
atrial 427.61 
auricular 427,61 
postoperative 097.1 
specUled type NEC 427.69 
supraventricular 427.61’ 
ventricular 427.69 

birth NEC 763.1 DUO 
closure
cranial suture 736.0 
fontanel 7S6.0 
foramen oVale 745.8' 

contracUons 427.60 
atrial 427.61 
auricular 427.81 
auriculoventrli’ular 427.01 
heart (cTtnisyslole) 427,60 
Junctional 427.00 
nodal 427.60 
postoperative 997,1. 
ventricular 427.89 

ejaculation 302.75 
infant NEC 763.1 K3 
excessive 763.0 BH 
Ught-for-dateB -  see Llght-for-datea 

labor 044.2 B9
threatened' 644.0 KB 

lungs 770.4 ‘
menopause 250.31 ▲
puberty 259,1
rupture of membranes or amnion 658,1 0  
affcctlog fetus or newborn 761.1 
dclaytd delivery following 658.2 0  

Senility (syndrome) 259.8 
separation, placenta (partial) — see Placenta.

separation 
ventricular ayatolc 427.69 

Prematurity NEC 765.1 BS9 
extreme 763.0 B!3 

Premenstrual syndrome 625.4 
Premenstrual tension 836,4 
Premolorlsation, cuspids 320.2 
Prtanyelom# 273.1 •
Prenatal

care, normal pregnancy V22.1 
first V22.0

death, cause unknown -  tec Death, fetua 
ocreenlng -  see Antenatal, screening 

Prepsrtum -  see condlUon- 
Preponderance, left or right ventricular 429.9 
Prepuce -  see condlUon

^didKRaqvlmd BH fiftb-dijitRsqvired
fntw.— ►« RevissdTaxr



28 P.3d 904 STATE V. PLANNED PARENTHOOD OF ALASKA, INC. (S. Ct. 2001)
2001 Alas. Lexis 97

STATE OF ALASKA, DEPARTMENT OF HEALTH & SOCIAL SERVICES, 
KAREN PERDUE, Commissioner, Appellant,

vs.
PLANNED PARENTHOOD OF ALASKA, INC., JAN WHITEFIELD, M.D., 

and SUSAN LEMAGIE, M.D., Appellees.
Supreme Court No. S-9109, No. 5443 
SUPREME COURT OF ALASKA 
28 P.3d 904, 2001 Alas. LEXIS 97 

July 27, 2001, Decided
Appeal from the Superior Court of the State of Alaska, Third Judicial District, Anchorage, Sen K. Tan,

Judge. Superior Court No. 3AN-98-7004 Cl.

COUNSEL

Lisa M. Kirsch, Assistant Attorney General, and Bruce M. Botelho, Attorney General, Juneau, for 
Appellant.

Christine Schleuss, Suddock & Schleuss, Cooperating Counsel to the Alaska Civil Liberties Union, 
Anchorage, and Louise Melling, Jody Yetzer, Talcott Camp, and Jennifer Dalven, ACLU Foundation, 
Reproductive Freedom Project, New York, New York, for Appellees.

Kevin G. Clarkson, Brena, Bell & Clarkson, P.C., Anchorage, for Amicus Curiae The Alaska State 
Legislature. Jeffrey D. Troutt, Juneau, and Paul Benjamin Linton, Northbrook, Illinois, for Amicus Curiae 
United Families International.

Susan Orlansky, Feldman & Orlansky, Anchorage, Karen E. Katzman, Sheila S. Boston, and Dina L. 
Bakst, Kaye Scholer Fierman Hays & Handler, LLP, New York, New York, and Martha F. Davis and 
Yolanda S. Wu, NOW Legal Defense and Education Fund, New York, New York, for Amicus Curiae NOW 
Legal Defense and Education Fund.

JUDGES
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AUTHOR: FABE

OPINION

FABE, Chief Justice.

I. INTRODUCTION
Alaska's Medicaid program funds virtually all necessary medical services for poor Alaskans

-  "regardless o f race, age, national origin, or economic standing"! .. but it denies funding for 
medically necessary abortions. Alone among Medicaid-eligible Alaskans, women whose 
health is endangered by pregnancy are denied health care based solely on political 
disapproval of the medically necessary procedure. This selective denial of medical benefits 
violates Alaska's constitutional guarantee of equal protection. Our conclusion is supported 
by the majority of jurisdictions that have considered comparable restrictions on state
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funding of medically necessary abortions: these state courts have concluded that, under 
their state constitutions, government health care programs that fund other medically 
necessary procedures may not deny assistance to eligible women whose health depends on
obtaining abortions.̂

This case concerns the State's denial of public assistance to eligible women whose health is in 
danger. It does not concern State payment for elective abortions; nor does it concern 
philosophical questions about abortion which we, as a court of law, cannot aspire to answer. We 
join the California Supreme Court in clarifying that "this case does not turn on the morality or 
immorality of abortion, and most decidedly does not concern the personal views of the individual 
justices as to the wisdom of the legislation itself or the ethical considerations involved in a
woman's individual decision whether or not to bear a child."^ Indeed, as the California 
Supreme Court emphasized, "similar constitutional issues would arise if the Legislature... 
funded [Medicaid] abortions but refused to provide comparable medical care for poor
women who choose childbirth."̂  The constitutional issue in this case therefore "does not 
involve a weighing of the value of abortion as against childbirth, but instead concerns the
protection of either procreative choke from discriminatory governmental treatment.''̂  As 
the California court recognized, the issue presented is "not whether the state is generally 
obligated to subsidize the exercise of constitutional rights for those who cannot otherwise
afford to do so."6 Rather, the issue is whether the State, having enacted a benefits 
program, may discriminate between recipients in the manner attempted by the Department 
of Health and Social Services (DHSS) today. We hold that it may not. Once the State 
undertakes to fund medically necessary services for poor Alaskans, it may not selectively 
exclude from that program women who medically require abortions.

Although the State argues that courts may not enjoin unconstitutional use o f the legislative 
appropriations power, this proposition is unsupported by case law from any jurisdiction. The 
legislature's spending power does not create license to disregard citizens' constitutional rights. In 
rejecting this part of the State's argument, we concur with every state and federal court that has 
considered this issue.

II. FACTS AND PROCEEDINGS
Alaska provides medical services for poor Alaskans primarily through the Medicaid 

program.^ Medicaid is a comprehensive health care program designed to provide medical
assistance for all eligible poor per sons in the stated But a DHSS regulation, 7 Alaska 
Administrative Code (AAC) 43.140, imposes a limit on the state's health care funding: It 
denies Medicaid assistance for medically necessary abortions unless a pregnant woman is 
at risk of dying or her pregnancy resulted from rape or incest.̂  Because DHSS offers no 
other funding source for abortions, 7 AAC 43.140 ensures that a woman who medically 
requires an abortion will receive no assistance from the state.

The range of women whose access to medical care is restricted by the regulation is broad.

0 2002 Matthew Mender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the restrictions
and terms and conditions of the Matthew t’ender Master Agreement.



3
According to medical evidence provided to the superior court, some women -- particularly those 
who suffer from pre-existing health problems -- face significant risks if they cannot obtain 
abortions. Women with diabetes risk kidney failure, blindness, and preeclampsia or eclampsia -- 
conditions characterized by simultaneous convulsions and comas - when their disease is 
complicated by pregnancy. Women with renal disease may lose a kidney and face a lifetime of 
dialysis if they cannot obtain an abortion. And pregnancy in women with sickle cell anemia can 
accelerate the disease, leading to pneumonia, kidney infections, congestive hean failure, and 
pulmonary conditions such as embolus. Poor women who suffer from conditions such as epilepsy 
or bipolar disorder face a particularly brutal dilemma as a result o f DHSS's regulation -- 
medication needed by the women to control their own seizures or other symptoms can be highly 
dangerous to a developing fetus. Without funding for medically necessary abortions, pregnant 
women with these conditions must choose either to seriously endanger their own health / 
forgoing medication, or to ensure their own safety but endanger the developing fetus by 
continuing medication. Finally, without state funding, Medicaid-eligible women may reach an 
advanced stage of pregnancy before they can gather enough money for an abortion; resulting 
late-term abortions pose far greater health risks than earlier procedures.

In June 1998 the plaintiffs — two medical doctors and Planned Parenthood of Alaska -- filed a 
complaint against DHSS. They sought to enjoin enforcement of 7 AAC 43.140 and also sought a 
judgment declaring that the State's denial of funding for medically necessary abortions violates 
Alaska's Constitution. Superior Court Judge Sen K. Tan granted summary judgm ent in favor of 
Planned Parenthood. Based on this court's holding that "reproductive rights are fundamental . . .
[and] include the right to an abortion,"!^ the superior court concluded that 7 AAC 43.140 
impermissibly interferes with Medicaid-eligible women's constitutional rights to privacy. 
Because the State failed to articulate a compelling state interest for this interference, the 
superior court permanently enjoined DIISS from enforcing the regulation "so as to deny
coverage for medically necessary abort: ns." The State now appeals.il

ffl. STANDARD OF REVIEW

We review a grant of summary judgment de novo, exercising our independent judgm ent to 
"determine whether the parties genuinely dispute any material facts and, if not, whether the
undisputed facts entitle the moving party to judgment as a matter of law."12 On questions of
constitutional law, we also apply our independent ju d g m e n t .^  W e may affirm the superior
court on any ground supported by the record. 14

IV. DISCUSSION

A. The Challenged Regulation Violates Equal Protection.

By providing health care to all poor Alaskans except women who need abortions, the 
challenged regulation violates the state constitutional guarantee of "equal rights, opportunities,
and protection under the law."15 y h e State, having established a health care program for the 
poor, may not selectively deny necessary care to eligible women merely because the threat
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to their health arises from pregnancy. Because we decide this case on state constitutional 
equal protection grounds, we do not review the superior court’s privacy-based ruling. We 
do note, however, that our analysis today closely parallels that applied by many of the
fifteen courts that have rejected similar restrictions.  ̂Although other courts' decisions 
have rested on a variety of state constitutional provisions, including equal protection,17 
constitutional equal-rights-for-women clauses,!̂  due process,1̂  and privacy,20 the 
underlying logic has been the same in decision after decision: "When state government 
seeks to act for the common benefit, protection, and security of the people in providing 
medical care for the poor, it has an obligation to do so in a neutral manner so as not to
infringe upon the constitutional rights of our citizens."2* As the Massachusetts Supreme 
Judicial Court observed, the constitutional principle at issue is straightforward: "It is 
elementary that 'when a State decides to alleviate some of the hardships of poverty by 
providing medical care, the manner in which it dispenses benefits is subject to 
constitutional limitations.'"22 The State's spending discretion is limited by the constitution 
-  "while the State retains wide latitude to decide the manner in which it will allocate 
benefits, it may not use criteria which discriminatorily burden the exercise of a
fundamental right."2̂

Alaska's constitutional equal protection clause mandates "equal treatment o f those similarly 
situated;"2 *̂ it protects Alaskans' right to non-discriminatory treatment more robustly than 
does the federal equal protection clause.2̂  In analyzing a challenged law under Alaska's 
equal protection provision, we first determine what level of scrutiny to apply, using
Alaska's "sliding scale" standard.2** The "weight [that] should be afforded the 
constitutional interest impaired by the challenged enactment" is "the most important
variable in fixing the appropriate level of review."2̂  Second, we examine the State's
interests served by the challenged regulation.2̂  If the burden placed on constitutional 
rights by the regulation is minimal, then the State need only show that its objectives were
legitimate for the regulation to survive an equal protection challenge.2̂  But if "the 
objective degree to which the challenged legislation tends to deter [exercise of constitutional
rights]"30 is significant, the regulation cannot survive constitutional challenge unless it
serves a compelling state interest.̂ * Finally, if the State shows that its interests justify 
burdening the rights of citizens, for the regulation to survive constitutional challenge the 
State must demonstrate that the means it has chosen to advance those goals are well-fitted
to the ends, and that its goals could not be accomplished by less restrictive means.̂ 2

The regulation at issue in this case affects the exercise of a constitutional right, the right to 
reproductive freedom .33 Therefore, the regulation is subject to the most searching judicial
scrutiny, often called "strict scrutiny."34 \ye have explained in the past that such scrutiny 
is appropriate where a challenged enactment affects "fundamental rights," including "the 
exercise of intimate personal choices."  ̂ This court has specified that the right to
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reproductive freedom "may be legally constrained only when the constraints are justified 
hy a compelling state interest, and no less restrictive means could advance that interest."^

Judicial scrutiny of state action is equally strict where the government, by selectively denying 
a benefit to those who exercise a constitutional right, effectively deters the exercise o f that right. 
In Alaska Pacific Assurance Co. v. Brown, we held the State to a "very high" burden to justify 
a statute that reduced workers' compensation benefits paid to workers who exercised their
constitutional right to leave the s t a t e d  We concluded that the challenged regulation did not 
meet this high standard and thus violated equal protection.38 Like the regulation at issue 
today, the challenged statute in Alaska Pacific Assurance Co. did not forbid individual 
exercise of constitutional rights; rather, it limited the government benefits distributed to the class
of individuals who exercised that right.39 As we explained in that case, we look to the 
real-world effects of government action to determine the appropriate level of equal 
protection scrutiny: "The suspicion with which this court will view infringements upon 
[constitutional rights] depends upon . . .  the objective degree to which the challenged
legislation tends to deter [the exercise of those rights]."̂ ®

We reached a similar conclusion in Alaska Gay Coalition v. Sullivan, holding that the 
Municipality of Anchorage could not constitutionally withhold a public benefit based on a
potential recipient's beliefs and public expression/*! The municipality had undertaken to 
publish a guidebook to public and private organizations in Anchorage, but excluded the 
Alaska Gay Coalition from the book/*2 We held that this exclusion violated the Coalition's 
constitutional rights to equal protection under the law/*3 We explained:

When the Municipality decided to publish a limited informational guide to public and private 
local resources, it did not thereby assume the obligation of providing space to every possible 
group. . . . Had the Municipality deleted groups at random or used criteria not related to the 
nature of the particular organizations, constitutional violations may not have resulted. In deleting 
the Alaska Gay Coalition . . . however, appellees denied that group access to a public forum 
based solely on the nature o f its beliefs. In so doing, they violated appellant's constitutional rights
to . . .  equal protection under the law. [44 ]

Similarly, in the instant case, the State's obligations do not depend on whether the State has 
undertaken to provide limitless health care services to all poor Alaskans. Rather, DHSS is 
constitutionally bound to apply neutral criteria in allocating health care benefits, even if 
considerations of expense, medical feasibility, or the necessity of particular services otherwise 
limit the health care it provides to poor Alaskans.

The State argues in ihis case that it does not provide all necessary medical care to indigent 
Alaskans. For support, it cites 7 AAC 43.385, a regulation that excludes from M edicaid coverage
such services as medically unnecessary inpatient trea tm en t,^  beautifying cosmetic surgery,^
and transplants of organs other than kidney, cornea, skin, and bone marrow/*? This
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regulation has not been challenged, and the issue has not been thoroughly briefed by the 
parties, but the restrictions appear to relate to medical necessity, cost, and feasibility -- all 
politically neutral criteria. Such spending limits arc irrelevant to the constitutional issue 
raised by the State's denial of coverage for medically necessary abortions. As the United 
States Supreme Court noted in Shapiro v. Thompson :

We recognize that the State has a valid interest in preserving the fiscal integrity of its 
programs. It may legitimately attempt to limit its expenditures, whether for public assistance, 
public education, or any other program. But a State may not accomplish such a purpose by
invidious distinctions between classes of its citizens. [48]

Like A laska Pacific A ssurance Co., A laska Gay Coalition establishes that under Alaska's 
equal protection provision the government may not allocate state benefits so as to deter citizens' 
exercise of constitutional rights.

In this case, it is undisputed that 7 AAC 43.140 deters women from obtaining abortions. The 
State itself stated that eliminating public assistance for medically necessary abortions would 
cause about thirty-five percent of women who would otherwise have obtained abortions to 
instead carry their pregnancies to term, despite the associated threat to their health. Under Alaska 
Pacific Assurance Co., such a restriction warrants the highest degree of judicial scrutiny.

In the seminal Shapiro v. Thompson decision, the United States Supreme Court also strictly 
scrutinized -- and ultimately held unconstitutional -- state programs that denied benefits to
citizens based on their exercise of constitutional r ig h ts .^  Shapiro invalidated state laws that
denied welfare benefits to persons who had moved into the jurisdiction within the past year.^O 
The Court found that "the prohibition of benefits . . . creates a classification which 
constitutes an invidious discrimination denying [new residents] equal protection of the 
laws."51 The Court held that states could not constitutionally tailor their benefits 
programs to deter immigration from other states: "If a law has no other purpose . . .  than 
to chill the assertion of constitutional rights by penalizing those who choose to exercise
them, then it [is] patently unconstitutional."̂

Although Shapiro and Alaska Pacific Assurance Co. applied strict scrutiny to reject 
restrictions like the one at issue in this case, 7 AAC 43.140 would fail equal protection analysis 
under any standard. Under the regulation, the State grants needed health care to some 
Medicaid-eligible Alaskans, but denies it to others, based on criteria entirely unrelated to the 
Medicaid program's puipose of granting uniform and high quality medical care to all needy
persons of this state.53 Thus, even if 7 AAC 43.140 did not affect constitutional privacy 
rights and we applied our most deferential standard of review, the regulation still could not 
withstand equal protection challenge. Under Alaska's rational basis standard, 
differential treatment of similarly situated people is permissible only if the distinction 
between the persons "rests upon some ground of difference having a fair and substantial
relation to the object of the legislation."̂  DIISS provides necessary medical care to all
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and terms and conditions of the Matthew Bender Master Agreement.



7

Medicaid-eligible Alaskans except women who medically require abortions. This 
differential treatment lacks a fair and substantial relation to the object of the Meuicaid
program, and therefore violates equal protection.56

The United States Supreme Court reached a similar conclusion in Shapiro : although the 
Court invalidated states' differential treatment o f similarly situated welfare recipients under strict 
scrutiny, it also noted that the differentiation would be deemed "irrational and unconstitutional"
even under federal rational basis review.57 In United States Department of Agriculture v. 
Moreno, the United States Supreme Court invalidated a similar restriction under rational basis
scrutiny alone.58 The Court found no rational basis for a statute denying food stamps to 
unrelated persons who shared a household; it therefore concluded that the statute violated 
equal prctection.59

Lower court decisions have applied this principle to states' allocation of health care benefits, 
and concluded that "classification [among recipients] must be based upon some difference
between the classes which is pertinent to the purpose for which the legislation is d e sig n ed ."^  A 
California court found that the state violated equal protection by paying for attendant 
services by spouses of elderly and blind aid recipients, but denying payment for the same
services by tiie spouses of otherwise disabled aid recipients.̂  And New York's highest 
court held that equal protection was violated by a statute that "effectively provided ... that 
the aged, disabled, and blind are entitled to less public assistance than other needy
persons. "62

DHSS's differential treatment of Medicaid-eligible Alaskans violates equal protection under 
rational basis review as surely as it does under strict scrutiny. Under any standard o f review, "the 
State may not jeopardize the health and privacy of poor women by excluding medically necessary
abortions from a system providing all other medically necessary care for the indigent."63

Because 7 AAC 43.140 infringes on a constitutionally protected interest, the State bears a
high burden to justify the regulation.64 Unless the State asserts a compelling state interest, the
statute will necessarily fail constitutional scrutiny.65 The State has failed to demonstrate 
such an interest in this case. It primarily defends 7 AAC 43.140 on the grounds that 
"medical and public welfare interests . . . are served by the legislature's decision to fund 
childbirth." But the regulation does not relate to funding for childbirth, and the State's 
decision to fund prenatal care and other pregnancy-related services has not been 
challenged. Indeed, a woman who carries her pregnancy to term and a woman who 
terminates her pregnancy exercise the same fundamental right to reproductive choice. 
Alaska's equal protection clause does not permit governmental discrimination against 
either woman; both must be granted access to state health care under the same terms as 
any similarly situated person. The State's undisputed interest in providing health care to 
women who carry pregnancies to term has no effect on the State's interest in providing 
medical care to Medicaid-eligible women who, for health reasons, require abortions.
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The State also asserts an interest in minimizing health risks to m other and child, and submits 
that these interests are often closely aligned. But those interests are not aligned in precisely the 
situation contemplated by 7 AAC 43.140's Medicaid exclusion: when pregnancy threatens a 
woman's health. Under the U.S. Supreme Court's analysis in Roe v. W ade, the State's interest in
the life and health of the mother is paramount at every stage of p reg n an cy .^  And in Alaska, 
"the scope of the fundamental right to an abortion . . .  is similar to that expressed in Roe v. 
W ade."67 Thus, although the State has a legitimate interest in protecting a fetus, at no 
point does that interest outweigh the State's interest in the life and health of the pregnant
woman.68

Because the State has not asserted an interest sufficiently compelling to justify denying 
medically necessary care to women who need abortions, we need not consider the means-ends fit 
of the challenged regulation. We conclude that 7 AAC 43.140 violates equal protection under the 
Alaska Constitution.

B. The Separation of Powers Doctrine Cannot Shield Unconstitutional Legislation.

The State argues that by holding the Medicaid program to constitutional standards, the 
superior court effected an appropriation of funds in violation of the separation of powers between 
branches of government. We disagree. Under Alaska's constitutional structure of government, 
"the judicial branch . . . has the constitutionally mandated duty to ensure compliance with the
provisions of the Alaska Constitution, including compliance by the leg isla tu re ."^  The superior 
court had not only the power but the duty to strike the challenged restriction and any 
underlying legislation if it found them to violate constitutional rights; the same duty 
mandates our decision today.

The separation of powers doctrine and its complementary doctrine o f checks and balances are 
implicit in the Alaska Constitution .70 in light of the separation of powers doctrine, we have 
declined to intervene in political questions, which are uniquely within the province of the
legisiature.71 But under the same doctrine, we "cannot defer to the legislature when 
infringement of a constitutional right results from legislative action"; legislative intent is
not paramount when that intent conflicts with the constitution.72 And the mere fact that 
the legislature's appropriations power underlies Medicaid funding cannot insulate the 
program from constitui lal review. As the California Supreme Court observed in 
rejecting nearly identical » itrictions on abortion funding, the State's ciaiin would remove 
all constitutional restraints. om legislative exercise of the spending power:

There is no greater power than the power o f the purse. If the government can use it to nullify 
constitutional rights, by conditioning benefits only upon the sacrifice of such rights, the Bill of
Rights could eventually become a yellowing scrap of paper. [73 ]

Legislative exercise of the appropriations power has not in the past, and may not now, bar
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