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Second, all parties agreed that Washington state providers and earners are greatly 
hampered by the extremely low reimbursement rates paid by the federal government for 
Medicare patients. These low federal reimbursement rates create challenging business 
environments for physicians and also result in low benchmark rates used by the earners for their 
reimbursement rates. As a result, providers feel pressured to obtain higher rates from 
commercial insurers to help address this inadequacy. I agree strongly with both groups that 
federal reimbursement rates should be raised for providers in Washington state and am taking 
separate steps to try to help address that issue.

Third, it appears that communications between the physicians and carriers have broken 
down. Physicians stated that one o f  their main goals o f the proposed legislation is to create a 
dialogue w ith carriers, because they currently feel they must “take it or leave it” with no 
questions asked. They feci reimbursement levels have not been adequate and they can make no 
headway without some dialogue. In response, carriers insist that they have mechanisms 
currently in place which create an ongoing dialogue, including conversations concerning price. 
They also point to increased payments to providers over the years as indications that they are 
being reasonable in those discussions. These differing viewpoints describing the degree o f 
communication themselves indicate that something should be done to improve the dialogue 
between the parties. To use an old adage, the providers and the carriers were not unlike 
“ships passing in the night” on these issues.

The three points above help in understanding the context in which this legislation has 
been proposed. Unfortunately the current draft is contrary to competition policy as articulated by 
our long established antitrust laws. It does not clearly identify what pricing activity is to be 
“authorized” or “supervised" and it creates an additional significant fiscal impact on both the 
Department o f Health arid my office.

As the chief law enforcement of the state, like my colleagues, I have generally opposed 
exemptions from the antitrust laws, including exemptions for airlines and major league baseball. 
It is m y strong belief that consumers benefit most when the marketplace r lins free and open, 
requiring competitors to compete on the basis o f price, quality and service. The proposed 
legislation allows collective behavior that to date has been viewed by the courts as so pernicious 
it is per se illegal. The courts have ruled this way because collective price-setting by competitors 
generally results in higher costs to consumers, without any corresponding benefit. This is true 
even when price-fixing is done in response to a dominant market power, including when those 
claims are made in health care markets.2

As noted above, there is not a consensus on the definition o f the problem. At a minimum, 
care should be taken lo determine the scope o f the problem and limit the exemption to those 
particular areas. For example, the assumption that there is a shortage o f health care providers 
may be true for some categories o f  providers but not others. Any shortage may vary depending

‘ Michigan Stale Medical Society, 101 F.T.C. 191 (1983); United States v. Alston, 974 F. 2d 1206 (9th Cir.
1992 ) .
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on the geographic region o f  the state, and also may vary by specialty. I believe it would be 
problematic not to find a less anticompetitive alternative designed to focus on the specific 
problem identified.

It is important to recognize that this legislation is unprecedented. Attempts at federal 
legislation allowing for joint price negotiations have been rejected. Only two states to date have 
passed legislation allowing joint price negotiations and in each state it is allowed only in 
extremely limited circumstances. In Texas, the law recognizes the possibility o f  providers 
gaining undue bargaining power and caps the number o f participants at 10% o f the physicians in 
a market. In New Jersey, payment issues can be discussed only after a finding that a carrier in a 
particular area has substantial market power, with the caveat that the carriers do not have to 
participate. In contrast, this legislation applies to all providers in any market, regardless o f  a 
Finding that there is any form o f  market power in existence and regardless o f the size o f  the 
negotiating group. It simply allows unfettered joint action, placing an enormous burden upon 
DOH and the AGO to try to review and regulate the activity.

The proposal is also vague as to the standards my office and DOH should use when 
reviewing the jo in t negotiations. As currently structured, the legislation contemplates a scheme 
in which the DOH would seek “ legal”3 opinions from the AGO concerning all proposals to 
collectively bargain. There are no clear guidelines as to what is to be “authorized” . W hile such 
standards may be workable in reviews o f  nonprice activities, as are currently reviewed, without 
clear direction from the legislature, the DOH and AGO will have no guidance concerning what 
the legislature contemplates as being "authorized” pricing behavior. Because collective price 
negotiations are generally viewed as always harming consumers, it will be difficult to 
contemplate a situation in which price-fixing should be “authorized” as a policy matter. 
Therefore, we need the legislature to specify what types o f  prices, or price increases, it feels are 
appropriate for a level o f  service so that the DOH and my office can carry out that directive.

Finally, the fiscal impact on both the AGO and DOH m ay be significant. For immunity 
to attach, there must be “active supervision” by the state, not simply a passive form of 
regulation.4. As noted above, price negotiations create a new form o f regulation by the state. 
DOH and the AGO will have lo establish a regulatoiy infrastructure to handle these petitions and 
provide ongoing oversight.5 Theoretically every health provider in the state could petition for 
immunity as part o f  some group, or several groups.

3 It is not c lear w hy the w ord "legal" w as inserted into the b ill, but it d o rs  create confusion due to die 
existence o f  form al A G O  O pinions. It is also not c lea r whether the wore’ “legal" is m eant to bind the D O H  to die 
AGO opinion.

4 Federal Trade Commission v. Ticor Title Insurance Company, 504 U .S. 621 (1992).
3 W SM A  takes the position  that ongoing oversight after a p rice discussion takes p lace is no t necessary. 

H ow ever, th is theory  is un tested  and the A ttorney G eneral is concerned that w ithout continuing oversight the sought 
for im m unity will not attach.
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The current proposal is not clear on other important points. For example, Section 2(8) 
limits the review fee to paying the Attorney General’s “costs” o f  issuing the opinion. It is unclear 
i f  this includes allowance for payment o f  staff time to research and respond to the opinion 
request. Absent that inclusion m y office simply does not have the staff to absorb this 
responsibility. Also, when does the review fee get paid? Is it one fee for every contract 
including all subsequent renewals? I f  so, $25,000 is clearly an insufficient fee amount.

In summary, it is apparent that our providers and carriers are suffering from a lack of 
communication and low reimbursement rates. There also may very well be a shortage o f certain 
types o f providers in certain areas o f  the state. Perhaps a legislative study that probes the 
specific problems encountered by both carriers and providers may be an appropriate means to 
develop a viable solution to these difficulties. In suggesting this to them I found they both 
seemed receptive.

Sincerely,

CHRISTINE O. GREGOIRE 
Attorney General

COG/nc
cc: The Honorable Tom Campbell

The Honorable Shay Schaul-Berke

* @ 0 0 o
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R e: W ash in g to n  H o u se  B ill 2360  

ear R epresen ta tiv e  B en so n :

W e a rc  p le a se d  to  p ro v id e  co m m en ts  on  H o u se  B ill 2360  and th e  fo u r sp ec ific  issues you 
sed .1 a s  y o u  n o te , H o u se  B ill 2 3 6 0  seeks to  a llo t?  physicians an d  o th e r h e a lth  ca re  providers 

to  engage in  co llec tiv e  b arg a in ing  w ith  h e a lth  p lan s over a  variety  o f  co n trac t te rm s and  
conditions, in c lu d in g  th e  fee s  th e y  w o u ld  rece iv e  fb r  their services.

! The F ed e ra l T rad e  C o m m iss io n  h as  opposed  a  federal an titru s t ex em p tio n  fo r  co llective 
bargain ing  b e tw e en  p ro v id e rs  a n d  h ea lth  p lans.2 T h e  C om m ission co n clu ded  th a t a n  exem ption  
v  ould n o t en su re  b e tte r  ca re  fo r  p a tien ts , and  that perm itting  doc to rs to  jo in  to g e th e r  and exert 
their co llec tive  m a rk e t p o w e r  th rea ten s to  increase  fees, raise in su ran ce  p rem iu m s, and  dim inish 
access to h ea lth  care . T h e  F T C  s t a g  h as expressed  sim ilar concerns in  co m m en tin g  on  collective 
bargain ing  b ills  in tro d u c e d  in  A lask a , th e  D is tric t o f  Colum bia, an d  T ex as .5

In  s a ck in g  to  im m u n iz e  p ro v id e r  co llec tive  bargain ing  over fe e s , H o u se  B ill 2 36 0  sim ilarly  
poses risk s  o f  su b stan tia l co n su m e r h arm . A lth ou g h  th e  leg islative fin d in g s su g gest that the  Bill 
djses n o t co n tem p la te  c o n d u c t th a t w o u ld  o therw ise  constitute a p e r  so  v io la tio n  o f  th e  antitrust

1 This letter expresses the riow s of the Bureau o f Competition, the Office o f Policy Planning, and 
the Northwest Region o f the Federal Trade Commission. The letter docs not necessarily represent the views 
o f the Commission or any individual Commissioner. The Commission has, however, voted to authorize the 
Bureau o f Competition, the Office o f  Policy Planning, and the Northwest Region to  submit these commams.

7 gec Testimony o f  Federal Trade Commission, befbre the House Judiciary Committee on HJC 
1304 (June 22, 1999) available at <hnn://www.-fl;c.gov/os/l 999/ 9906/ healthcn’retestfmouy. htra>.

z S e e  Letter to ihe Alaska House o f Representatives on Senate Bill 37 (Jan. IS, 2002) available at 
111o:// www.itc. gov/bc/VO2Q003.hcm > ; Letter to the District o f Columbia Office o f  Corporation Counsel

a iB O lN o . 13-333 (Oct. 29, 1999) available at <http-7A vw w .ftr. sov/bc/riEsbv.htTu>: Letter to die Texas 
Legislature on Senate Bill 146S (May 13, 1999) available ar <^gtp -/Avww.flc. aov/be/v990000.htm>.
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la va — such, as agreements between competing physicians “to fix the price o f  their services’ — 
that is, in  feet, precisely the sort o f  conduct that it expressly authorizes.'* M oreover, measured 

“ "ost the proposed federal legislation and other bills, House Bill 23 60 appears to increase the 
o f  consumer in jury significantly because it requires health plans to bargain w ith providers, 

a requirem ent w ould m ake it more difficult for plans to resist provider pressures for higher 
fees. Furthermore, the B ill w ould expose health plans, but not providers, to severe punishments 
far a .failure t o  bargain in  goad faith- H ealth plans alone could Lose their licences, be enjoined 
from doing business in  the state, and incur substantial fines. The Bill asserts that the 
' ‘requirem ent o f  good faith negotiations is  a . . .  proven process for inducing parties . . .  to resolve 
th^eir differences w ith  accom modations resulting in  their mutual benefit.”5 W hile the process the 
Bill envisions m ay  w ork to the “m utual benofit” o f the bargaining parties, that process is likely to 
substantially consum ers. Accommodations m ade by health plans to benefit providers axe

cely to significantly increase health, care costs to consumers.

The specific issues you asked us to address raise additional questions about H ouse Bill 
2 |6 0 . As w c explain below:

H ouse B ill 2360 seeks to im munize conduct thai the federal antitrust laws regard as 
illegal price fixing. Such conduct raises the most significant competitive concerns.

* Tho B ill in not needed to allow providers to exchange inform ation am ong themselves 
in circum stances where the exchange is unlikely to harm consumers. Such conduct is 
com petitively neutral o r beneficial, and is not illegal under the antitrust laws.

* The B ill — despite its intended effect — m ay not confer federal antitrust immunity 
because fee agreements between health  insurers and providers arc not entitled to 
im m unity under the McCarran~p'crguson Act, the federal statute that immunizes, 
under certain circumstances, the “business o f  insurance.”

Finally, H ouse B ill 2360 cannot be said to be likely to provide federal antitrust 
im m unity under the “statu action” doctrine because it m ay not provide sufficient 
“active supervision” o f the anticompetitive conduct at issue.

I. Physician Collective Bargaining W ill T.ikelvHann Consumers

The C om m ission 's testim ony before Congress regarding a proposed federal antitrust 
exemption fo r physician collective bargaining details the predictable dangers such bargaining

4 For example, RCW  43.72.310(2)(c) provides that the Department o f Health “[sjhall adopt rules 
parmittir.g health cnr« providers within the service area o f  a plan to collectively cogoqaic all terms and 
conditions o f contracts, including reimbursement fo r  provider services, with a health carrier” (emphasis 
added).

i R C W  43 .72 .300(1).

2
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would create fo r consumers:®

W ithout antitrust enforcem ent to block price fixing and boycotts designed, to increase 
health p lan  paym ents to  health earn professionals, wc can expect prices for health care 
sendees to rise  substantially. H ealth plans w ould have few alternatives to accepting 
the collective dem ands o f  health  care providers for higher fees. The effect o f  the 
b i l l . . .  can h e  expected to  extend to  various parties, and in various ways, throughout 
the health  carc system:

* Consum ers and employers w ould face higher prices for health insurance 
coverage.

* Consum ers also w ould face higher out-of-pocket expenses as copayments 
and other unxeimbursad expenses increased.

* Consum ers m ight face a  reduction in benefits as costs increased . . .

State and local governm ents w ould incur higher costs to provide health 
benefits to their employees.

State M edicaid program s attempting to use m anaged care strategies to 
serve their beneficiaries could have to increase their budgets, cut optional 
benefits, o r reduce the num ber o f  beneficiaries covered.

■ State and local program s providing care for the uninsured would he further
strained, because, by m aking health insurance coverage m ore costly, the 
b ill threatens to increase the already sizable portion o f  the population that' 
is uninsured.

These w idespread effects aro no t simply theoretical possibilities. The record o f  
antitrust law  enforcem ent sets forth the im pact o f  collective ’’negotiations" on. tha 
public. F or exam ple, as described in the Commission's complaints, colloctiVH 
bargaining by  anesthesiologists in  Rochester, N ew  York, and by  obstetricians in  
Jacksonville, Florida, forced health  plans to raise their reimbursement, and the result 
w as increased prem ium s for the H M O s’ subscribers.7 Other cases have challenged 
actions by associations o f  pharm acists who succeeded in  forcing state and local 
governm ents to raise reim bursem ent levels paid  under their employee prescription

6 FTC Testimony on H.R. 1304, qirpra note 2, at 5 (footnotes 7-9 in original).

7 i>QUdiba&k IP A. Inc.. 114 F.T.C. 753 (1991) (consent order): Rochester Anesthesiologists. 110 
F.TC. 175 (198S) (consent order).
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drug plans.8 Xu one such, case, an administrative law judge found that the collective 
foe demands o f  pharm acists cost the State o f  N ew  Y ork an estimated $7 m illion.5

The Com m ission’s testim ony also examined two arguments frequently advanced to justify  
p) lysician collective bargaining -  thar it would: (1) increase patients’ quality o f  car®, and (2) 
allow physicians to negotiate on a m ore ‘lev el playing field.” Tho Com m ission pointed out that 
physicians do not need  to engage in jo in t fee negotiation to im prove quality o f  carc; they can 
work to improve care directly.10 Furthermore, providers can communicate the results o f  their 
efforts to health plans w ithout violating existing law:

[T]he anti trust law s do no t prohibit medical societies and other groups flora engaging 
in collective discussions with health plans regarding issues o f  patient care. A m ong 
other things, physicians m ay collectively explain to a health plan  why they th ink  a  
particular policy or p».^ctice is m edically unsound, and m ay present medical o r 
scientific data to support their views , . , .  The Com mission has never brought a  case 
jased  on physicians’ collective advocacy w ith a  health plan on an issue involving 
patient cure.11

The Commission also noted that a collective bargaining exemption w ould no t level the 
pjaying field, but w ould  instead favor physicians to the detrim ent o f  consumers:

i
Arguments that consumers would not be harm ed by  an antitrust exemption for 
collective bargaining by  independent health care professionals appear to rest on  
assertions that the [federal] bill would balance the bargaining pow er betw een health 
care professionals and health plans. These assertions, however, are incorrect The 
bill would perm it doctors to create monopolies. On the health plan side o f  the ledger,
•the evidence does not support the suggestion that m ost (or even, many) areas have 
only one or two health plans.12

n ; Responses to Sp ec ific  Questions Regarding H B  23 60

* See, e.g.. B a lt im o re  M e trop o litan  Pharm aceu tica l A ssoc .. In c .. and  M a ry lan d  Pha rm ac ists A ssoc .. 
1 17  F .T .C . 9 5  (1 9 9 4 )  (c on sen t cider'): Pha rm aceu tica l S o c ie ty  o f  th e  State o f  b lew  Y o r k  In c .. 113  F.T.C. 
6^1 (1 9 9 0 )  (consen t o rd e r ) .

3 Seg Pe te rson  D ru g  C om pany. 1 15  F.T.C. 4 9 2 , 5 4 0  (1 9 9 2 ) .  Sec a ls o  Pha rm aceu tica l S oc ie ty  o f  the 
State o f  N ew  Y o rk . In c .. 1 1 3  F .T .C . 66L (1 9 9 0 )  (consent o rd e r).

10 A s  the C om m iss io n  and others have  noted , th e re  a re  a  v a rie ty  o f  w ays o f  im p ro v in g  qua lity  o f  
care (e .g .. th rough e v a lu a tio n  o f  ex isting  p rocedu res , d issem ina tion  o f  best p ractices, and deve lopm en t o f  
q u a lity  ratings fo r  p ro v id e rs  and hea lth  p lan s ).

11 F T C  T e stim on y  o n  ELR . 1 30 4 , supra nota 2 , a i 7 .

12 Islx at 6.
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Our responses to the specific issues you raised identity additional questions about House 
Bill 2360. In particular, our response to  your “state action* question indicates thar the Bill is 
insufficient cither to establish this exemption or to protect consumers from the dangers o f  
p. 'ovidcr collective bargaining described above.

W ould die B ill authorize conduct that is considered to be  illegal price fixing under the 
federal antitrust laws?

Yes. Since the B ill w ould allow  competing providers to agree on the prices they  w ould 
accept for their services, it would authorise p e r  se illegal price fixing. The H ealth Care 
Guidelines issued by  the Federal T rade Commission and the U .S. D epartm ent o f  Justice address 
this issue directly.33 In Exam ple 3 o f  Statement 8, competing physicians form a hypothetical 
independent practice association (“IP  A”) to “combat the power"' o f  managed care plans by 
negotiating with them  collective^- rather than individually. The IPA involves no integration that 
ie likely to result in significant efficiencies (£.c_, no financial risk-sharing among the members; no 
indicia o f  clinical integration, such as jo in t development o f  protocols fo r im proving care; <rrc.). 
TxlLs combination — collective negotiation over price and no significant efficiency-enhancing 
integration — means that “the physicians’ agreement to bargain through the jo in t venture v/ill bo 
ujcated ss p e r  se  illegal price fixing.” 1* In short, collective bargaining over prices am ounts to p er  
se illegal price fixing.11

Do the current antitrust laws, as interpreted by the Federal Trade Commission, prohibit the 
exchange o f information among competing health care providers in situations whore such 
exchange o f  inform ation is unlikely to harm consumers?

No. The antitrust law s do no: prohibit information exchanges that ore unlikely to  harm 
consumers. The Supreme Court has determined thar information exchanges among competitors 
m ust be evaluated on a cuse-by-casc basis to determine whether their benefits outweigh any 
potential anticompetitive effects.115 In an assessment o f the net effect o f  a particular exchange, 
the decisive issue is the im pact on consumer welfare.17 Thus, i f  a p lain tiff cannot show  that an

13 See Statements of Antitrust Enforcement Policy in Health Care, 4 Trade Reg. Rep. (CCH) ^
13,155 (Aug. 1996) ('Tlcrauh. Care Guidelines”) available at <httpL//www.ftc pov/ reports/ K!th3:-.ktm>.

a 990).

u Example 3, Starumcni. 8, Health Core Guidelines, supra note 13.

1S Faderal Trade Commission V. Superior Court Trial Lawyers Association 493 U.S. 411, 422 

See United States v. United States Gypsum Co.. 438 U.S. 422 (1978).

|T See jRnitar v. Sonotons Corp.. 442 U.S. 330, 343 (1979) (''Congress designed ihc Sherman Act as 
‘consumer welfare prescription'"); General Lcascways. Inc. v. National Truck Leading As3n.. 744 F-2d 

5i!8, 596 (7th Cir. 1984) (rule of reason inquiry ultimately “proceeds to the question whether tho challenged 
pi actice wis likely — with due consideration for any justificatory evidence presented by the defendant — to
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innatioti exchange am ong com peting providers is  likoly To iiyura consumers, the practice 
ou ld  not be he ld  un law ful.

infb

The H ea lth  Care Guidelines illustrate the law 's approach to information, exchanges, 
i tat ament 6 o f  the Guidelines nates that inform ation exchanges am ong competing providers “ can 

have significant benefits fa r  health cure consumers,’’'14 Id. general, therefore, the agencies w ill 
evaluate in form ation  exchanges by  considering their benefits as well as their potential for 
anticompetitive effects. T he  Guidelines even identify circumstances in  w hich an information, 
exchange is so un like ly  to harm  consumers that it fells within an “ antitrust safety zone."13 
Accord ing ly , passage o f  H ou se  B il l 2 3 6 0  is not necessary to insulate from  antitrust liability 

jrm ation exchanges that are un like ly  to harm  consumers.f A re agreements between, health  carriers and health care providers regarding the provision o f  
services To subscribers o f  the health carriers within the “ business o f  insurance”  as defined in 
the M cCarran-Fcsrguson A c t  (cod ified  at IS  U .S .C . §§ 1 0 1 1 -1 0 1 5 )?

A lth ough  M cCarran -Ferguson  protects certain typea o f  activities by  insurers (to  tha extent 
such activity is regulated by  state Jaw), the Suprem e Court has he ld  that an insurance company’ s 
agreements w ith providers on  the fees they w ill be pa id  are not “ the business o f  insurance”  and 
thus arc not covered  b y  the M cCarran -Ferguson  immunity.20 This conclusion w ould not be 
a  tercd by H ou se  B i l l  2 3 6 0 'a determ ination to "regulat[c] the procedures under w hich health 
earners negotiate the terms and conditions o f  contracts for health care provider services."11 State 
regulation o f  insurer-provider contracts w ou ld  satisfy the second element o f  the M e  Carr an- 

irguson exem ption , the ‘'regulated by  state law”  clement. B u t it w ou ld  not change the result 
u id e r  the first element — “ the business o f  insurance”  — w hich depends on specific business or

help rather than hurt competition, viewed not as rivalry as such but as the aliocaxsou o f resources that 
n  axnxilzcs consumer welfare”).

15 Statement 6, Health Care Guidelines, susrn note 13.
w Specifically, the Health Care Guidelines state that, absent extracrdiniry circumstances, the 

aitrtrust enforcement agencies will not challenge provider participation in written surveys o f prices for 
healthcare services or salaries o f  healthcare personnel if: (1 ) the survey is managed by a third party; (2 ) die 
Information. provided by participants is based on data more than three months old; and (3) ct least five 
providers report data on each statistic, with na provider's data representing more than 25%, and all daL 
disseminated in aggregated form. IsL

I data are

10 FTC  Testimony on H .R . 1304, sunra note 2, at 6 (citing Group I.ife & Health Insurance Co. v. 
E b o lB c iZ ', 4 40  U .S . 205 (1970)). Set* alflp Ratino x . Medical Serv.. 718 F.2d L260 (4th Cir. 1983) (Blue 
Shield's “ usual, customary and reasonable” insurance plan involving provider agreements is not the 
business o f  insurance).

11 R C W  43 .72 .300(2 ).
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Our responses to the specific issues you  raised, identify additional questions about H ouse  
B ill 2 3 6 0 . In particular, ou r response to your “stale action”  question indicates that the B ill is 
insufficient either to establish this exemption or to protect consumers from  the dangers o f  
p -ov id cr co llective bargain ing described above.

W ou ld  tile B il l  authorize conduct that is cotL'idcrcd to be  illegal pries fixing under the 
federal antitrust law s?

Y es . S ince the B i l l  w ou ld  a llow  competing providers to agree on the prices they  w ould  
accept for their services, it w ou ld  au thori2oper sa illegal price fixing. The H ealth  Care 
Guidelines issued b y  the Federa l T rade  Com m ission and the U .S . Department o f  Justice address 
this issue directly.'13 In E xam p le  3 o f  Stalement 8 , competing physicians form  a hypothetical 
independent practice associa tion  (“ IP A ”)  to “ combat the power”  o f  managed care plans by  
negotiating w ith them  co llective ly  rather than individually. T h e  IPA  involves no integration that 
is likeiy to result in significant efficiencies (i.e ., no financial risk-sharing among the mombecs; no 
irjdicia o f  clin ical integration, such  as jo in t development o f  p rotoco ls fo r  improving care; ere.). 
This combination — co llective  negotiation  over price and no significant efficiency-enhancing 
integration — means that “the physic ian s’ agreement to bargain through the jo in t venture w ill bo 
treated as par sc illegal p rice  fix ing .” 14 In short, collective bargaining  over prices amounts to per 
se illegal p rice fix ing .11

D o  die current antitrust laws, as interpreted by the Federal T rade Comm ission , proh ib it the 
exchange o f  inform ation am ong competing health care providers in situations where such 
exchange o f  in form ation  is un likely to harm  consumers?

N o . T he antitrust lew s do n o : proh ib it information exchanges that are unlikely to harm  
consumers. The Suprem e C ou rt has determined thar information exchanges among competitors 
must be evaluated on a case-by*case basis to determine whether their benefits outweigh any 

atcntial anticompetitive e ffects .1 c In an assessment o f  the net effect o f  a particular exchange; 
the decisive issue is the im pact on  consumer welfare.17 Thus, i f  a p la in tiff cannot show  that an

13 See Statement! o f  Antitrust Enforcement Policy in Health Care, 4 Trade Reg. Rep. (CCH ) ̂  
13,153 (Aug. 1996) (“Health Care Guidelines”) available at c http^/wiyw.flc.mv/ resorts/ hlth3s.htm>.

a 990).

14 Example 3, Statement 8, Health Care Guidelines, supra note 13,
ls Faritrral Trade Commission v. Superior Court Trial Lawyers Association. 493 U .S . 411, 422

18 See United States v. United States Ovncum Co.. 438 U.S. 422 (197B).
|T Sec Reiter v. Sonotopg Corp.. 442 U .S . 330, 343 (1979) (''Congress designed the Sherman Act as 

a 'consumer welfare prescription'"); General Lcascways. Inc. v. National Truck Leading As3n.. 744 F.2d 
548, 596 (7th Cir. 1984) (rule o f  reason inquiry ultimately “proceeds to the question whether tho challenged 
piactice w-as likely—with due consideration for any justificatory evidence presented by the defendant —to

0 0 1 1

0 2 / 0 8 / 0 2  F R I  1 2 : 5 3  [T X / R X  NO 9 7 1 7 ]



0 2 / 1 2 / 0 2  T l 'E  1 0 : 4 9  FAX 2 0 6  5 3 7  5 6 3 6
O JL'O M M  1 3 J  0 1 ,  F ^  2 0 0 u<?j i 0 o 6 3

WA ATTY GENERAL FTC NWRDFFlcE POLICY PLANNING
4*1 ««ir \

® Q 0 7

irlfnrmRtioTi exchange am ong com peting providers is  likely to iryura consumer?., the practice 
ou ld not be he ld  un law ful.

T he  H ea lth  Care Guidelines illustrate the law ’s approach to inform ation exchanges, 
w ntoment 6 o f  the Guidelines notes that information exchanges am ong compering providers ‘ can 
have significant benefits fo r  health carc cons urn crs.’>li In general, therefore, the agencies will 
evaluate in form ation  exchanges by  considering their benefits as w ell as their potential for 
anticompetitive effects. T he  Guidelines even identify circumstances in  which an information 
exchange is so un like ly  to harm  consumers that it fells witlnn an “ antitrust safety zone. 15 
Accord ing ly , passage o f  H ou se  B il l  2 3 6 0  is not necessary to insulate from  antitrust liability 
h  form ation  exchanges that are un like ly  to ha im  consumers.

A re  agreements between health  carriers and health care providers regarding the provision o f  
sendees to  subscribers o f  the health carriers within tho "business o f  insurance”  as defined in 
the M cCzuran -Forguson  A c t  (cod ified  at 15 U .S -C . §§ 1 0 1 1 -1 0 15 )?

A lth ou gh  M cC anun -F erguson  protects certain types o f  activities by  insurers (to  the extent 
sihch activ ity is regulated b y  state law ), the Suprem e Court has he ld  that on insurance company’s 
agreements w ith  providers on the fees they w ill L c  paid are not “ the business o f  insurance”  and 
thus arc not covered  b y  the M cCarran -Ferguson  immunity.20 Th is conclusion w ould not he 
a  tercd by H ou se  B i l l  2360*3 determ ination to “regulatfc] the procedures under w hich health 
carriers negotiate the terms and conditions o f  contracts for health care provider services.”1, State 
regulation o f  insuxer-providex contracts w ou ld  satisfy the second element o f  the M e  Carr an- 
F  srguscn exem ption , the "regulated by  state law”  element. B u t it w ou ld  not change the result 
u  ldex the first element — "the business o f  insurance”  — w hich depends on specific business or

hidp rather than hurt competition, viewed not as rivalry as such but as the allocation o f resources that
npximizcs consumer welfare”).

11 Statement 6, Health Care Guidelines, suara note 13.
w Specifically, the Health Care Guidelines state that, absent extraordinary i -curnscinccs, the 

aijtrtrust enforcement agencies will not challenge provider participation in written rrn ̂ cvs o f  prices for 
healthcare services or salaries ofhaaltheare personnel if: (1) the survoy is managed by a third party; (2)titc 
LAfbrmatiorL provided by participants is based on data mom than three months old; and (3) nt least five 
providers report data on each statistic, wjth no provider's data representing more than 25% , and all dnla are

seminoted in aggregated form. Id*
20 FTC  Testimony an H .R . 1304, supra nota 2, at 6 (citing Group Life & Health Insurance Co. v. 

tibvnlTfrycr, 440 U .S . 205 (1979 )). Sqq *Lq Ratine. V . Medical S.n/.. 718 F-2d L260 (4tll Cir. 1933) (Blue 
Shield’s "usual, customary and reasonable” insurance plan, involving provider agreements is not the 
business o f  insurance).

11 R C W  43 .72 .300(2).
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21economic characteristics, not the presence o r absence o f state regulation ;

4  Is the B i l l  lik e ly  to  be effective in  creating immunity from  the federal antitrust laws, under 
the “ state action doctrine,”  fo r  co llective bargaining b y  competing health care providers 
(e.g-., does this b ill prov ide fo r “ active supervision”  b y  the State that is  sufficien t to satisfy 
the requirements o f  the state action doctrine as set forth by  the United States Supreme 
Court)?

U nder the jud ic ia lly -created  “ state action”  doctrine, a state m ay override the national po licy  
favoring com petition  on ly  where it expressly decides to govern aspects o f  its econom y by state 
regulation rather than m arket forces. A  state m ay  not simply authorise private parties to violate
Sc  antitrust law s.23 Instead, it must actually substitute its ow n active contro l fo r the discipline 

at com petition  w ou ld  otherw ise prov ide. T o  that end, the stale legislature m ust clearly 
articulate a p o licy  to  disp lace competition w ith regulation, and state offic ia ls m ust actively  
supervise tho private anticompetitive conduct.2,1 T h e  critical question here is  whether the 
c jllectivo bargain ing over fees authorized b y  the B i l l  will be sub ject to sufficient state 
s ipervisiom

In order fo r  state supervision to be adequate fo r  state action purposes, atate offic ia ls must 
“ exercise u ltim ate control over the challenged anticompetitive conduct."23 T he  Suprem e Court 
h  ls  made it clear that the active sup exvision standard is a rigorous one, designed to ensure that an 
anticompetitive art o f  a  private party is shielded from  antitrust liability on ly when. *the State 
effectively has m ade [tho challenged] conduct its own.” 26 A ctive  supervision requires that the 
slate exercise “ sufficient independent judgm en t and control s. i that the details o f  the rates or 
p  ice s  have been  established as a p roduct o f  deliberate state intervention, not s im ply by  
agreemant am ong private parties.” 2'’

G iven the indeterm inate nature o f  the supervisory regime created b y  H ou se  B i l l  2 3 6 0 , it is

u  See A B A  Section o f  Antitrust Law, Antitrust Law Developments 1295-96 (4th cd, 1997) 
('business o f  insurance" determined by three cainiria: "(1) whethex the practice has the effect o f spreading 
or transferring a policyholder's risk, (2 ) whether the practice is an integral part o f  the policy relationship 
fc* tween insurer and the insured, and (3 ) whether the practice is limited to entities within the insurance 
industry").

23 Sec Parker v. Brown. 3 1 7U .S . 341, 351 (1943) ("a state does not give immunity to those who 
violate the Sherman Act by authorizing them to violate it, or by declaring that their action is lawful”).

2* gee California Retail Liaoor Dealers Assn. v. Midcal Aluminum, Inc.. 445 U .S . 92 (19S0).
25 Pairicilc v. Bureet. 486  U .S . 94 , 101 (1988).
25 Id  at 106.
52 Federal T rade C om m ission v . T icor T itle  Tnsrrancc Co.. 504 U .S . 621, 634-35 (1992).
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not at all c lear that it w ou ld  satisfy thn Suprem e C ourt’s rigorous standard. In  particular, there is 
no prov is ion  in the B i l l  to ensure that the relevant state agencies receive sufficient information to 
bj; abl j; to  exorcise “ sufficient independent judgm ent and control so that the details o f  the rates or 
prices have been  established as a product o f  deliberate state intervention-’ 128

F o r  exam ple, b o th  the O ffice o f  the A ttorney General ( “O A G ”)  and the Department o f  
Health  ( “D O H ” )  arc expected to determ ine i f  specific provider conduct is authorized, by  the B ilL  
□AG makes th is assessment based on  arequ^st fo r informal opinion,23 while D O H  reviews a 
petition fo r approval o f  conduct.30 B o th  are written documents prepared unilaterally by  
providers. B u t the B i l l  provides no guidance regarding the types o f  information that either 
document is requ ired to contain. T he  annual progress reports to be filed by  successful petitioners 
suffice from  a sim ilar defect.31 T o  be sure, the B il l  does not suggest that the O A G  and D O H  w ill 
lack authority to  require the subm ission o f  a full factual record through regulatory provisions (as 
they have done in  other contexts),32 bu t neither does the B il l  purpart to provide guidance as to 
what the con tours o f  those regulations should be. Thus, the B ill fails to specify any independent 
basis upon w h ich  the stale u/ould “ e ffe c tiv e ly . . .  m a[k ]e [the challenged] conduct its own.”

In som e regu latory contexts, stare agencies m ight be able to rely on interested non-parries, 
such as advocacy  groups and consumers, to supply any m issing information. H ou se  B ill 2360 , 
however, does not necessarily prov ide an opportunity fo r nonce and comment by  the public, 
leaving it instead to O a G  and D O H  to  decide whether to allow  such input,

J Even i f  the agencies were ultim ately prov ided with adequate information, the lack o f  
sraiutory gu idance regarding the manner in  which O A G  and D O H  should exercise their 
supervisory authority potentially creates another active supervision problem . For example, the 
B ill m erely p rov ides that O A G  shall issue a  legal opin ion within 30  days o f  receip t o f  a request.23 
As O A G  itse lf has noted, the B il l docs not prov ide sufficient guidance regarding the factors that 
O a G  can, o r  shou ld , consider when determ ining whether to approve particular prov ider 
conduct.M T h e  manner in w hich D O H  should exexcise its statutory authority is sim ilarly

ls at 63d.
19 R C W  43 .72 .310(1 ).
10 RCW 4 3 .72310(3).

• 51 R C W  43 .72 .310(6 ).
51 £ f. W A C  246-25 -110 - 131, issued under RCW  43.72.
”  R C W  43 .72 .310(1 ).
14 Seg Letter o f Hon. Christine O . Gregoire to Washington Legislature on SB 6642/FIB 2360 (Feb. 

4, 2002) at 3. For example, i f  a group o f  providers were to negotiate a 20% fee increase after the legislation 
was passed, how  much would the providers have to increase their services or improve their quality o f care

© 0 1 4
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ii definite 33 as arc tbe “annual or more frequent reviews” DOH is expected to provide with 
AG 's “assistance.’*36

Even i f  the review ing agencies are able to overcome these informational obstacles, it is 
unclear ■whether House B ill 2360 would survive court scrutiny. In order to constitute active 
supervision, state agencies m ust “have and exercise power to review” the challenged, 
anticompetitive conduct.37 Thus, the scope o f  actual agency conduct under the bill would bo 
highly relevant to the state action inquiry. Currently, the DOH appears to have no formal 
program for overseeing collective provider conduct and no budget for such a  function. Under the 
existing state antitrust im m unity statute,38 the OAG has conducted several investigations o f 
proposed provider alliances and similar  conduct in order to advise DOH. But as presently 
structured and funded, neither DOH nor OAG m ay be able to actively supervise the broad range 
ox collective activity tbe Bill would authorize. A nd i f  the state regulatory scheme does not satisfy 
the requirements o f  the state action defense, private parties who engage in collective negotiation 
o 7 fees w ill ru n  the risk; o f  potentially significant financial liability for their actions.

House B ill 2360 also raises a broader policy  issue: how  much costly regulatory oversight is 
tl e state w illing to undertake to ensure that consumers arc not harmed by the price fixing the Bill 
would permit? Regulations issued under the existing immunity statute do not allow providers to 
engage in collective negotiation ofprices.35' I f  W ashington reversed that detcrmixiation and 
authorized provider price fixing, but still w ished to protect consumers from the predictable 
consequences o f  such price fixing, it would have to engage in  price regulation. Yet as the 
experience o f  public utility commissions indicates, price regulation can be a complex, time- 
consuming, and expensive effort, requiring attention to numerous cost, risk, quality, and service 
issues with no assurance o f  achieving The correct result. I f  the state decides to replace the rtaxkst 
with collective determ ination ofprices, protecting consumers and the public interest may require 
such costly and uncertain regulation.

* * *

tc|jjustify the higher fees? The B ill does not say. It lists several general factors the agencies must consider 
id evaluating a price increase, but it docs not explain how much weight to give them.

| 33 Rather than setting forth clear stand»nds, the B ill simply provides that such standards will be
articulated through subsequent DOH  rulemaking. Sea R C W  43 .72 .310(2)(b)-(c).

,4 RCW 43.72.310(6).
57 Patrick. 4S6TJ.S. at 101 (emphasis added).
”  RC W  43 .72 .30 W a C § 246 -25 -040 (finding that the costs o f collective fee negotiations far outweigh any 

possible benefits).ajssil
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We hope you frnd these comments helpful. I f  you have additional questions, vlcass contact 
rff Brennan at (202) 326-3688 o r John Kirkwood at (206) 220-4484. Our view, f  hort, is that 
louse Bill 2360 poflca substantial risks for residents of the State o f  W ashington. The Bill would 

;e provider price fix ing and thus threatens consumers with higher prices and restricted 
to health carc — w ithout compensating benefits. In addition, i f  the state did not engage in

 cient supervision to exercise genuinely independent control over collectively bargained fees,
the Bill would fail to confer "state action” immunity and would expos* providers w ho engage in 
collective bargaining to a significant risk o f  liability and damages.

Sincerely,

r r t ^ r
Joseph J. Simons, Director
Jeffrey W. Brennan, Assistant Director
Bureau o f Competition

R. Ted Cruz, Director 
John T. Dalacourt, Attorney 
Office o f  Policy Planning

Charles A. Harwood, Director 
JohnB . Kirkwood, Attorney 
K. Shane Woods, Attorney 
Northwest Region
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2002 Regular Session

By House Committee on Health Care (originally sponsored by 
Representatives Conway, Campbell, Cody, Edwards, Wood and Schual-Berke)

Read first time 02/08/2002. Referred to Committee on .

1 AN ACT Relating to the regulation of negotiations between health

2 care providers and health carriers; and creating a new section.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. (1) There is hereby established a joint

select committee on collective negotiations to study the regulation of 

collective negotiations between health care providers and health 

insurance carriers authorized under chapter 43.72 RCW. The committee

8 shall be composed of (a) two members of the house of representatives,

9 one from each political caucus to be appointed by the speaker; (b) two

10 members of the senate, one from each political caucus appointed by the

11 president of the senate; and (c) ex officio representatives of the

12 office of the attorney general, the office of the insurance

13 commissioner, and the department of health respectively. The chair of

14 the committee shall be selected by legislative members. In its

15 deliberations, the committee shall consult with health care provider

16 professional associations, health carriers, and other state agencies

17 directly affected by the activities of collective negotiations.

18 (2) The committee shall review (a) the appropriateness of

19 collective negotiations on the terms and conditions of contracts
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1 between health care providers and health carriers, including

2 reimbursement for provider services; (b) the benefits of voluntary

3 mediation and arbitration in case of impasse for furthering dispute

4 resolution; (c) the appropriateness of requiring health carriers and

5 health care providers to enter into collective negotiations in good

6 faith; (d) the impact of collective negotiations on the access of the

7 public to health care providers, on the costs of health care services,

8 and on state and federal antitrust laws; and (e) such other matters

9 related to the purposes of this study.

10 (3) The committee may use the staffing and support resources of the

11 office of program research of the house of representatives and the

12 office of senate committee services within available funds.

13 (4) The committee shall report to the legislature by the first day

14 of the regular legislative session commencing in January 2003 on its

15 findings and recommendations, together with any legislative proposals 

15 implementing them. The authority of the committee expires at such 

17 time.

 E N D --
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HOUSE BILL 2360

State of Washington 57th Legislature 2002 Regular Session

By Representatives Conway, Campbell, Cody, Edwards, Wood and 
Schual-Berke

Read first time 01/16/2002. Referred to Committee on Health Care.

1 AN ACT Relating to the regulation of negotiations between health

2 providers and health carriers; amending RCW 43.72.300 and 43.72.310;

3 adding a new section to chapter 43.72 RCW; and creating a new section.

i
4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

5 Sec. 1.- RCW 43.72.300 and 1997 c 2~4 s 6 are each amended to read

6 as follows:

7 (1) The legislature recognizes that competition among health care

8 providers, facilities, payers, and purchasers will yield the best

9 allocation of health care resources, the lowest prices for health care

10 services, and the highest quality of health care when there exists a

11 large number of buyers and sellers, easily comparable health plans and

12 services, minimal barriers to entry and exit into the health care

13 market, and adequate information for buyers and sellers to base

14 purchasing and production decisions. ((However)) The legislature.

15 further recognizes, however, that managed competition may be adversely

16 affecting the suonlv of health care providers in this s.t.a.t.e, The

17 provision of health services by health care providers in participating

18 provider agreements with health carriers, while resulting in health

19 cost containment, is leading to a flight of these providers to other
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1 areas of the country where bureaucratic demands on_practices are less

2 cumbersome and reimbursement levels are noticeably higher, causing a

3 serious drain on the suoolv of health care providers available for

4 serving patients and otherwise threatening public access to health care

5 services in the state. As the marketplace of health carriers tends to

6 be more concentrated than the market for health care providers, there

7 is often a disparity of bargaining power between them, resulting in a

8 dramatic disadvantage of health care providers in their efforts to

9 negotiate the terms and conditions of their contracts with health

10 carriers. This inequality of bargaining power is exacerbated by the

11 absence of a health carrier's obligation to bargain in good faith. The

12 prohibition under current law to negotiate aporopriate._reimb.urs.enie.nt

13 levels forces health care providers to either accept the contract

14 proposals offered bv health carriers or seek more acceptable terms

15 available in other states. The requirement of good faith negotiations

16 is a recognized and proven process for inducing parties in dispute to

17 resolve their differences professionally with accommodations resulting

18 in their mutual benefit. In addition, the legislature finds that

19 purchasers of health care services and health care coverage do not have

20 adequate information upon which to base purchasing decisions; that

21 health care facilities and providers of health care services face legal

22 and market disincentives to develop economies of scale or to provide

23 the most cost-efficient and efficacious service; that health insurers,

24 contractors, and health maintenance organizations face market

25 disincentives in providing health care coverage to those Washington

26 residents with the most need for health care coverage; and that

27 potential competitors in the provision of health care coverage bear

28 unequal burdens in entering the market for health care coverage.

29 (2) The legislature further finds that the regulation of health

30 insurance by whatever means authorized by state law is within the

31 sovereign and constitutional powers of state government to further its

32 interests in protecting the health, stfetv. and welfare of the oeoole

33 of the state, and includes regulating the procedures under which health

34 carriers negotiate the terms and conditions of contracts for health

35 care provider services, including reimbursement for these services.,.

36 The legislature therefore intends to exempt from state anti-trust laws,

37 and to provide immunity from federal anti-trust laws through the state

38 action doctrine for collective negotiations by health care providers

39 with health carriers, including customary communications between health

HB 2360 p .  2



1 care providers with those negotiating for them to in form_an.d— advance

2 the negotiations with other activities approved under this chapter that

3 might otherwise be constrained by such laws and intends to displace

4 competition in the health care market: To contain the aggregate cost

5 of health care services; to promote the development of comprehensive,

6 integrated, and cost-effective health care delivery systems through

7 cooperative activities among health care providers and facilities; to

8 promote comparability of health care coverage; to improve the cost-

9 effectiveness in providing health care coverage relative to health

10 promotion, disease prevention, and the amelioration or cure of illness;

11 to assure universal access to a publicly determined, uniform package of

12 health care benefits; and to create reasonable equity in the

13 distribution of funds, treatment, and medical risk among purchasers of

14 health care coverage, payers of health care services, providers of

15 health care services, health care facilities, and Washington residents.

16 To these ends, any lawful action taken pursuant to ( (chapter—4-92-;— h a w s

1 7  ef— 1-993) ) this section and RCW 43.72.310 by any person or entity

18 created or regulated ( (by— ehapfeer— 4-9-2-;— Lawa— of— 199-3-) ) under these

19 sections are declared to be taken pursuant to state statute and in

20 furtherance of the public purposes of the state of Washington.

21 (3) The legislature does not intend and^. unless explicitly

22 permitted in accordance with this section and RCW 43.72.310 or under

23 rules adopted ( (pu-rs-ua-nf— E-e— e-hapt-er— 4-9-2-;— Laws— of— 1993) ) under these

24 sections. does not authorize any person or entity to engage in

25 activities or to conspire to engage in activities that would constitute

26 per se violations of state and federal anti-trust laws including but

27 not limited to conspiracies or agreements:

28 (a) Among competing health care providers not to grant discounts,

29 not to provide services, or to fix the price of their services;

30 (b) Among health carriers as to the price or level of reimbursement

31 for health care services;

32 (c) Among health carriers to boycott a group or class of health

33 care service providers;

34 (d) Among purchasers of health plan coverage to boycott a

35 particular plan or class of plans;

36 (e) Among health carriers to divide the market for health care

37 coverage; or

38 (f) Among health carriers and purchasers to attract or discourage

39 enrollment of any Washington resident or groups of residents in a
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1 health plan based upon the perceived or actual risk of loss in

2 including such resident or group of residents in a health plan or

3 purchasing group.

4 Sec. 2. RCW 43.72.310 and 1997 c 274 s 7 are each amended to read

5 as follows:

6 (1) A health carrier, health care facility, health care provider,

7 or other person involved in the development, delivery, or marketing of

8 health care or health plans may request, in writing, that the

9 department of health obtain an informal legal opinion from the attorney

10 general as to whether particular conduct is authorized by ( (eha-pfe-er

11 4 ^ 2 r r - h a w s — o - B - r 9 - 9 3 - ) ) this section and RCW 43.72.300. Trade secret or

12 proprietary information contained in a request for informal opinion

13 shall be identified as such and shall not be disclosed other than to an

14 authorized employee of the department of health or attorney general

15 without the consent of the party making the request, except that

16 information in summary or aggregate form and market share data may be

17 contained in the informal opinion issued by the attorney general. The

18 attorney general shall issue such opinion within thirty days of receipt

19 of a written request for an opinion or within thirty days of receipt of

20 any additional information requested by the attorney general necessary

21 for rendering ( (a-n) ) a legal opinion unless extended by the attorney

22 general for good cause shown. If the attorney general concludes that

23 such conduct is not authorized by ( (ehapfee-r 4 92-,— Eraws of 19-9-3-) ) this

24 section and RCW 43.72.300. the person or organization making the

25 request may petition the department of health for review-and approval

26 of such conduct in accordance with subsection (3) of this section.

27 (2) After obtaining the written legal opinion of the attorney

28 general and consistent with such opinion, the department of health:

29 (a) May authorize conduct by a health carrier, health care

30 facility, health care provider, or any other person that could tend to

31 lessen competition in the relevant market upon a strong showing that

32 the conduct is likely to achieve the policy goals of ( (eha-pber— 4 92

33 h a w s — & § — 1993-) ) this section and RCW 43.72.300 and a more competitive

34 alternative is impractical;

35 (b) Shall adopt rules governing conduct among providers, health

36 care facilities, and health carriers including rules governing provider

37 and facility contracts with health carriers, rules governing the use of

38 "most favored nation" clauses and exclusive dealing clauses in such
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1 contracts, and rules providing that health carriers in rural areas

2 contract with a sufficient number and type of health care providers and

3 facilities to ensure consumer access to local health care services;

4 (c) Shall adopt rules permitting health care providers within the

5 service area of a plan to collectively negotiate all the terms and

6 conditions of contracts, including reimbursement for provider services.

7 with a health carrier ( (-i-nel-udi-ng) ) . The rules must include the

8 ability of providers to meet and communicate for the purposes of these

9 negotiations. a requirement for representatives of health care

10 providers and health carriers to negotiate in good faith, and options

11 for voluntary mediation or arbitration in case of impasse. The rules

12 must provide for the exclusion of agencies and subdivisions, of ..the

13 state of Washington from the requirements of this subsection. For the

14 purpose of collective negotiation under this act, health care providers

15 include those health care practitioners regulated under Title 18 RCW by

16 the department of health to practice health or health-related services

17 or otherwise practicing health care services in this state consistent

18 with state law:

19 (d) Shall adopt rules governing cooperative activities among health

20 care facilities and providers; and

21 (e) Effective July 1, 1997, in addition to the rule-making

22 authority granted to the department under this section, the department

23 shall have the authority to enforce and administer rules previously

24 adopted by the health services commission and the health care policy

25 board pursuant to RCW 43.72.310.

26 (3) A health carrier, health care facility, health care provider,

27 or any other person involved in the development, delivery, and

28 marketing of health care services or health plans may file a written

29 petition with the department of health requesting approval of conduct

30 that could tend to lessen competition in the relevanc market. Such

31 petition shall be filed in a form and manner prescribed by rule of the

32 department of health.

33 The department of health shall issue a written decision approving

34 or denying a petition filed under this section within ninety days of

35 receipt of a properly completed written petition unless extended by the

36 department of health for good cause shown. The decision shall set

37 forth findings as to benefits and disadvantages and conclusions as to 

30 whether the benefits outweigh the disadvantages.
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1 (4) In authorizing conduct and adopting rules of conduct under this

2 section, the department of health with the advice of the attorney 

? general, shall consider the benefits of such conduct in furthering the

4 goals of health care reform including but not limited to:

5 (a) Enhancement of the quality of health services to consumers;

6 (b) Gains in cost efficiency of health services;

7 (c) Improvements in utilization of health services and equipment;

8 (d) Avoidance of duplication of health services resources; or

9 (e) And as to (b) and (c) of this subsection: (i) Facilitates the

10 exchange of information relating to performance expectations; (ii)

11 simplifies the negotiation of delivery arrangements and relationships;

12 and (iii) reduces the transactions costs on the part of health carriers

13 and providers in negotiating more cost-effective delivery arrangements.

14 These benefits must outweigh disadvantages including and not

15 limited to:

16 (i) Reduced competition among health carriers, health care

17 providers, or health care facilities;

18 (ii) Adverse impact on quality, availability, or price of health

19 care services to consumers; or

20 (iii) The availability of arrangements less restrictive to

21 competition that achieve the same benefits.

22 (5) Conduct authorized by the department of health shall be deemed

23 taken pursuant to state statute and in the furtherance of the public

24 purposes of the state of Washington.

25 (6) With the assistance of the attorney general's office, the

26 department of health shall actively supervise any conduct authorized

27 under this section to determine whether such conduct or rules

28 permitting certain conduct should be continued and whether a more

29 competitive alternative is practical. The department of health shall

30 periodically review petitioned conduct through, at least, annual

31 progress reports from petitioners, annual or more frequent reviews by

32 the department of health that evaluate whether the conduct is

33 consistent with the petition, and whether the benefits continue to

34 outweigh any disadvantages. If the department of health determines

35 that the likely benefits of any conduct approved through rule,

36 petition, or otherwise by the department of health no longer outweigh

37 the disadvantages attributable to potential reduction in competition,

38 the department of health shall order a modification or discontinuance

39 of such conduct. Conduct ordered discontinued by the department of
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1 health shall no longer be deemed to be taken pursuant to state statute

2 and in the furtherance of the public purposes of the state of

3 Washington.

4 (7) Nothing contained in chapter 492, Laws of 1993 is intended to

5 in any way limit the ability of rural hospital districts to enter into

6 cooperative agreements and contracts pursuant to RCW 70.44.450 and

7 chapter 39.34 RCW.

8 (8) The secretary of health shall from time to time establish fees

9 to accompany the filing of a petition or a written request to the

10 department to obtain ((an)) a legal opinion from the attorney general

11 under this section and for the active supervision of conduct approved

12 under this section. Such fees may vary according to the size of the

13 transaction proposed in the petition or under active supervision. In

14 setting such fees, the secretary shall consider that consumers and the

15 public benefit when activities meeting the standards of this section

16 are permitted to proceed; the importance of assuring that persons

17 sponsoring beneficial activities are not foreclosed from filing a

18 petition under this section because of the fee; and the necessity to

19 avoid a conflict, or the appearance of a conflict, between the

20 interests of the department and the public. The total fee for a

21 petition under this section, a written request to the department to

22 obtain ((aa)) a leaal opinion from the attorney general, or a

23 combination of both regarding the same conduct shall not exceed the

24 level that will defray the reasonable costs the department and attorney

25 general incur in considering a petition and in no event shall be

26 greater than twenty-five thousand dollars. The fee for review of

27 approved conduct shall not exceed the level that will defray the

28 reasonable costs the department and attorney general incur in

29 conducting such a review and in no event shall be greater than ten

30 thousand dollars per annum. The fees shall be fixed by rule adopted in

31 accordance with the provisions of the administrative procedure act,

32 chapter 34.05 RCW, and shall be deposited in the health professions

33 account established in accordance with RCW 43.70.320.

34 NEW SECTION. Sec. 3. A new section is added to chapter 43.72 RCW

35 to read as follows:

36 The insurance commissioner may, subject to a hearing if one is

37 demanded, revoke, suspend, or refuse to accept or renew registration

38 from any health carrier, issue a cease and desist order, or bring an
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1 action in any court of competent jurisdiction to enjoin a health

2 carrier from doing any further business in this state, if the health

3 carrier violates the provisions of RCW 43 .72.310(2) (c) or any rules

4 promulgated under that subsection. After hearing or upon stipulation

5 by the registrant and in addition to or in lieu of the suspension,

6 revocation, or refusal to renew any registration of a health carrier,

7 the commissioner may levy a fine against the party involved for each

8 offense in an amount not less than ten thousand dollars. The order

9 levying the fine shall specify the period within which the fine shall

10 be fully paid. The period shall not be less than thirty days from the

11 date of the order. Upon failure to pay any fine when due, the

12 insurance commissioner shall revoke the registration of the health

13 carrier and the fine shall be recovered in a civil action brought in

14 behalf of the commissioner by the attorney general. Any fine collected

15 shall be paid by the commissioner to the state treasurer for deposit in

16 the general fund.

17 NEW SECTION. Sec. 4. This act is remedial in nature and shall be

18 construed to effect the purposes expressed in section 1 of this act.

 E N D ----
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FEDERAL TRADE COMMISSION
WASHINGTON. D.C. 20580

UNITED STATES OF AMERICA

Buruau ol C om petition 
Office of Policy Planning

By Facsimile and First Class Mail January 18, 2002

The Honorable Lisa Murkowski
Chair, House Labor and Commerce Committee
Alaska House of Representatives
Alaska State Capitol
Juneau, AK 99801-1182

Re: Alaska Senate Bill 37 

Dear Representative Murkowski:

We write in response to your request for comment on Alaska Senate Bill 37, a bill that seeks to 
authorize competing physicians to engage in collective bargaining with health plans over fees and other 
terms.1 As discussed below, the Commission has oppc sed legislation before the U.S. Congress that 
would create an antitrust exemption for physician collective bargaining, and the Commission staff has 
expressed similar concerns about bills before state legislatures. We continue to believe that the 
beliavior authorized by the physician collective bargaining legislation would significantly increase health 
care costs and harm consumers.

You also specifically solicited our opinion on whether the bill meets the legal test of the state 
action doctrine. As you know, state economic regulation can immusuze private parties from federal 
antitrust liability, but only where the displacement of competition furthers a clearly articulated policy of, 
and is actively supervised by, the state government. In the case of Senate Bill 37, the level of 
government involvement described falls far short of the level of “active supervision” required by the 
Supreme Court.

I. Physician Collective Bargaining

The Commission’s opposition to legislation intended to create an antitrust exemption for physician

1 These comments are views of the staff of the Bureau of Competition and of the Office of 
Policy Planning of the Federal Trade Commission. They do not necessarily represent the views of the 
Commission or of any individual Commissioner. The Commission has, however, voted to authorize the 
Bureau of Competition and the Office of Policy Planning to submit these comments.



collective bargaining has historically focused on two fundamental points, both o f  which are relevant to 
your consideration o f  Senate Bill 37:

(1) such legislation would likely harm consumers -  an antitrust exemption would authorize 
price-fixing by physicians, w hich could be expected to result in increased consum er costs 
and decreased consum er access to care; and

(2) such legislation would not likely improve the quality o f  carc -  an antitrust exemption would 
not likely improve patient care, and there are other, m ore effective means o f  addressing 
quality o f  care issues that do not sacrifice the benefits o f  a competitive marketplace.

A. C onsum er H arm

In testim ony before Congress regarding a proposed federal antitrust exemption for physician 
collective bargaining,2 the Com m ission detailed the predictable impact on consumers that such 
legislation would have:

W ithout antitrust enforcem ent to block price fixing and boycotts designed to increase health 
plan paym ents to health care professionals, w e can expect prices for health care services to 
rise substantially. Health plans would have few  alternatives to accepting the collective 
dem ands o f  health care providers for higher fees. The effect o f  tire b i l l . . .  can be expected 
to extend to various parties, and in various ways, throughout the health care system:

Consum ers and employers would face higher prices for health insurance 
coverage.

• C onsum ers also would face higher out-of-pocket expenses as copaym ents and 
other unreim bursed expenses increased.

Consum ers m ight face a reduction in benefits as costs increased.

Senior citizens participating in M edicare H M O s would face reduced benefits . .

The federal governm ent would pay more for health coverage for its employees 
through the Federal Em ployees Health Benefits Program and military health

2 Testim ony o f  Federal Trade Com m ission before the House Judiciary Committee on H.R. 
1304 (June 22, 1999) (“FTC  T estim ony on H.R. 1304” ) at 5-6 available at 
< http://www.ftc.i’ov7os/1999/ 9906/hcalthcaictcstim onv.htin> (A ttachm ent A) (footnotes 3-5 in 
original).
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program s.

State and local governments would incur higher costs to provide health benefits 
to their employees.

• State Medicaid programs attempting to use managed care strategies to serve 
their beneficiaries could have to increase their budgets, cut optional benefits, or 
reduce the number of beneficiaries covered.

State and local programs providing care for the uninsured would be further 
strained, because, by making health insurance coverage more costly, the bill 
threatens to increase the already sizable portion of the population that is 
uninsured.

These widespread effects are not simply theoretical possibilities. The record of antitrust law 
enforcement sets forth the impact of collective ‘negotiations’ on the public. For example, as 

I described in the Commission's complaints, collective bargaining by anesthesiologists in 
/ Rochester, New York, and by obstetricians in Jacksonville, Florida, forced health plans to 

raise their reimbursement, and the result was increased premiums for the HMOs' 
subscribers.3 Other cases have challenged actions by associations of pharmacists who 
succeeded in forcing state and local governments to raise reimbursement levels paid under 
their employee prescription drug plans.4 In one such case, an administrative law judge J
found that the collective fee demands of pharmacists cost the State of New York an (
estimated $7 million.5

Prior Commission cases illustrate the types of physician conduct that have raised problems. 
Price-fixing is one type of such conduct, and last year’s Alaska Health Network, Inc.1' case is a prime 
example. In that case, the Commission alleged that competing physicians organized and conspired to 
fix the prices and other competitively significant terms on which they would deal with health plans in

3 Southbank 1PA. Inc.. 114 F.T.C. 783 (1991) (consent order); Rochester Anesthesiologists. 
110 F.T.C. 175 (1988) (consent order).

4 See, e.g.. Baltimore Metropolitan Pharmaceutical Assoc.. Inc. and Maryland Pharmacists 
Assoc.. 117 F.T.C. 95 (1994) (consent order); Pharmaceutical Society of the State of New York. 
Inc.. 113 F.T.C. 661 (1990) (consent order).

5 Sec Peterson Drug Company. 115 F.T.C. 492, 540 (1992). See also Pharmaceutical 
Society of the State of New York. Inc.. 113 F.T.C. 661 (1990) (consent order).

6 Docket No. C-4007, 2001 WL 443471 (F.T.C. April 25, 2001) (consent order).
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Fairbanks, Alaska. Another type of conduct is price-related group boycotts, such as the one 
addressed in the M.D. Physicians o f Southwest Louisiana, Ire.1 case. There, the Commission 
charged a group of competing physicians with conspiring not to deal with certain tlurd-party payers, as 
part of an unlawful enterprise designed to prevent managed care contracts from taking hold in the Lake 
Charles, Louisiana region.

There is widespread agreement that horizontal agreements among competitors can raise the most 
significant competitive concerns. The facilitation of naked horizontal price-fixing is among the most 
serious of these concerns, as such conduct predictably and consistently results in substantial consumer 
harm. Departing from the general rules of antitrust in such a competitively sensitive area presents 
substantial risks that would not be offset by procompetitivc gains from physician collective bargaining.

The two arguments that have typically been presented to justify a departure from the general rules 
of antitrust in this context are that, given health plan concentration, physician collective bargaining would
(1) increase patients’ quality of car e, and (2) allow physicians to bargain on a more “level playing field.” 
The former argument is based on a misunderstanding of both current law and the effects of collective 
bargaining, as will be discussed in ‘he next section.

The latter argument is more straightforward, but equally problematic. As the Commission 
explained in its testimony before Congress:

Arguments that consumers would not be harmed by an antitrust exemption for collective 
bargaining by independent health care professionals appear to rest on assertions that the 
[federal] bill would balance the bargaining power between health care professionals and 
health plans. These assertions, however, are incorrect The bill would permit doctors to 
create monopolies. On the health plan side of die ledger, the evidence does not support the 
suggestion that most (or even many) areas have only one or two health plans.8

Furthermore, even if the assumption that physicians confront monopoly health plans were correct, 
authorizing collusive conduct by physicians would not necessarily serve the interests of consumers. The 
argument that physician collusion would merely counterbalance hypothetical monopsony power by 
health plans implicitly assumes that collective bargaining would generate physician fees no larger than 
the fees that would exist in a competitive market. However, there is little reason to believe that a 
successful physician cartel would settle for fees at the competitive level. If a health plan possessed 
actual market power, health care consumers could be doubly harmed by physician collective 
bargaining, because they could be forced to pay the health care plan’s monopoly mark-up on top of the 
elevated fees charged by the physicians.

7 Docket No. C-3824, 1998 WL 566834 (F.T.C. August 31, 1998) (consent order).

8 FTC Testimony on H.R. 1304, supra note 2, at o-7.
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B. Q uality o f  Care

Proponents of antitrust exemptions for physicians often suggest that greater physician bargaining 
power against health plans would result in increased quality of care for patients. This claim fails for two 
reasons: (1) physician collective bargaining has historically focused on physician compensation, rather 
than patient care; and (2) current antitrust law already permits physicians to work collectively on 
legitimate quality of care issues.

Immunizing collective bargaining imposes costs while providing little assurance that consumers’ 
interest in quality care will be served. As the Commission stated before Congress:

Collective bargaining rights are designed to raise the incomes and improve the working 
conditions of union members. The law protects the United Auto Workers’ right to bargain 
for higher wages and better working conditions, but we do not rely on the UAW to bargain 
for safer cars. Congress addressed those concerns in other ways/

Moreover, discussions between physician groups and health plans are not illegal. Current 
antitrust law permits doctors to collectively negotiate with health plans in various circumstances in which 
consumers arc likely to benefit. The Health Care Guidelines -  jointly issued by the Federal Trade 
Commission and the Antitrust Division of the Department of Justice -  emphasize physicians’ ability 
under the antitrust laws to organize networks, and other joint arrangements, to deal collectively with 
health plans and other purchasers.10 In addition, through their professional societies and other groups, 
health care professionals can jointly provide information and express opinions to health plans.11

As the Commission explained in its congressional testimony:12

[T]he antitrust laws do not prohibit medical societies and other groups from engaging in 
collective discussions with health plans regarding issues of patient care. Among other

9 FTC Testimony on H.R. 1304, supra note 2, at 10.

10 See Statements of Antitrust Enforcement Policy in Health Care, 4 Trade Reg. Rep. (CCH) 
13,151 (Aug. 1996) (“Health Care Guidelines”) available at <http://\vw\v.rtc.eow venous 
hlth3s.htm>. The Health Care Guidelines discuss “messenger model” arrangements designed to 
minimize the costs associated with the contracting process.

11 Sec, e.g.. Schachar v. American Academy of Ophthalmology. 870 F.2d 397 (7th Cir. 1989); 
Statements 4-5 of Health Care Guidelines, supra note 10.

12 FTC Testimony on H.R. 1304, supra note 2, at 7-8 (footnotes 13-15 in original).
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thing? physicians may collectively explain to a health plan why the} think a particular policy 
or practice is medically unsound, and may present medical or scientific data to support their 
views . . ,  .13

The Commission has never brought a case based on physicians’ collective advocacy with a 
health plan on an issue involving patient care. Our cases have addressed instances in which 
physician groups (1) negotiated collectively on fee levels or other price-related issues, or
(2) collectively refused to contract with plans, either to gain acceptance of their price- 
related demands or to prevent or delay market entry by managed care plans generally. In 
all such cai.es, the Commission has been very careful to make sure that its orders do not 
interfere with the legitimate exchange of information and views between health plans and 
health cam practitioners. Indeed, in the Commission's first litigated case involving collective 
negotiations by physicians - Michigan State Medical Society - the opinion emphasized 
that the antitrust laws do not prohibit health care providers' collective, revision of 
infonnation and views to health plans.14 Specific kinguage was inserted in that order, and in 
subsequent orders, to make it clear that bans on anticompetitive agreements among 
competing providers do not proliibit the provision of information and views to her.lth plans 
concerning any issue, including reimbursement.15

Accordingly, blanket antitrust immunity for physician price-fixing is not necessary to protect 
patient welfare.

II. The Alaska Bill

Nonetheless, Senate Bill 37, like its federal and state counterparts, seeks to confer antitrust 
immunity with respect to collective physician conduct. To be sure, Senate Bill 37 also contains a 
number of provisions designed to protect consumers from the potential harms arising from a physician 
collective bargaining exemption. In some respects, these provisions resemble protections contained in 
physician collective bargaining bills introduced in Texas and the District of Columbia, on which the

13 [The Health Care Guidelines] create an antitrust safety zone for health care providers’ 
collective provision of non-fee-rclatcd information to health plans.. . .  [Sec Statement 4 of Health Care 
Guidelines, supra note 10.]

IJ 101 F.T.C. [191,] at 302-09 [(1983)].

15 Id. at 314: see also Southbank IPA. 114 F.T.C. 783 (1991) (consent order): Rochester 
Anesthesiologists. 110 F.T.C. 175 (1938) (consent order).
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Commission staff also has commented.16 As with the protections in the Texas and District of Columbia 
bills, these provisions -  addressing a health plan's market power, the size of the physician bargaining 
group, and potential boycott conduct -  do not alleviate the risk of substantial consumer harm resulting 
from a collective bargaining exemption.

A. Minimum Threshold for Health Plan Market Power

Section (d)(1) Senate Bill 37 states that physicians may ‘'collectively negotiate with a health 
benefit plan the items described in (b)” -  including fees or prices -  provided that the health benefit plan 
has “substantial market power.” “Substantial market power” is defined as “more than 15 percent of the 
market share.” Id. at § (s)(4). Alternative formulas by which market power may be measured are set 
forth in Sections (f)(1) and (f)(2).

This market power screen is unlikely to guard against consumer harm.

First, the screen does not apply to all collective bargaining by physicians, or even to all price- 
related bargaining. Rather, it applies only to certain kinds of price-related matters. For example, the 
market share screen does not apply to negotiations concerning the formulation and application of 
reimbursement methodology. Id. at § (a)(6). The method a health plan uses to calculate its payments 
to providers for particular services, however, can have a direct and significant impact on the ultimate 
price that providers receive for their services, and thus such matters are also “price” terms. Moreover, 
even collective bargaining over other, more clearly “non-price” issues in a health plan contract can have 
a substantial effect on the ultimate costs paid by consumers. '''

Second, there are significant problems with the concept of health plan market power as defined in 
the bill. As the Commission staff noted in its comment on the District of Columbia bill:

Market power is, simply put, the power to raise prices above competitive levels, or in the 
case of buyers, the ability to reduce prices below competitive levels. Market share can 
indicate market power, but only if based upon a properly defined market. Even if the bill’s 
categories correctly identified relevant markets, a 15% market share . . .  is not a level 
ordinarily assumed to constitute market power.17

16 Letter to the Texas Legislature on Senate Bill 1468 (May 13, 1999) available at 
<httn://www.ftc. »ov/hc/v99()009.htro> (Attachment B); Letter to the District of Columbia Office of 
Corporation Counsel on Bill No. 13-333 (Oct. 29,1999) ("District of Columbia Letter”) available at 
<htm://www.ftp. t>ov/be/ri<’shv.htin> (A.tachmcnt C).

17 District of Columbia Letter, supra note 16, at 3-4.
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Although the Alaska bill’s definition of “substantial market power” is not entirely clear, one thing 
is certain: it does not define antitrust markets in a legal or economic sense. For example, it uses as a 
proxy for a relevant geographic market the health plan’s “service area,” but this area does not 
necessarily correspond to a proper relevant antitrust geographic market, and could serve to overstate 
the market share of the plan.

Furthermore, by setting the market power threshold at a 15 percent market share, the bill would 
authorize anticompetitive behavior by physicians in many situations in which the health plan would not in 
fact possess market power. Indeed, 15 to 20 percent is below the level courts typically require before 
upholding a finding of market power.13 Finally, the bill does not take into account that even a plan with 
a large share of a market might be constiair.ed from exercising market power if new entry by competing 
plans is easy.

Third, in practice, the market share screen appears unlikely to provide any limitation at all. That 
is because the bill would create a presumption that a health plan has substantial market power (Section 
(f)), unless die health plan persuades the Attorney General that it does not meet the 15 percent 
threshold. It seems unlikely that a health plan would seek to offer such proof, however, because the 
kind of price-related collective bargaining to which die market share screen applies can occur only if the 
health plan agrees to engage in such negotiations. See Section (d)(3). Thus, it appears that a health 
plan could simply decline to negotiate with physician collective bargaining groups, without making any 
showing regarding market share.

In addition, it should be noted that the bill’s restrictions on collective fee negotiation to situations 
where the healdi plan consents to such negotiations would offer only limited protection to consumers. 
Such a restriction could limit certain kinds of anticompetitive effects, by preventing groups without 
health plan consent from engaging in even preliminary bargaining activities (such as physicians entering 
into agreements on the fee levels to be sought) tiiat could facilitate anticompetitive agreements with 
respect to physicians’ individual dealings with health plans. Nonetiieless, a variety of risks remain.
First, although participation is voluntary, some health plans may feel compelled to deal with a group if it

18 Altiiough die federal courts have not identified a precise market share figure that constitutes 
market power, die guidance they have provided strongly suggests that 15 to 20 percent is not sufficient. 
In Jefferson Parish llosp. Dist. No. 2 v. Hvdc. 466 U.S. 2 (1984), for example, the Supreme Court 
rejected the possibility that the defendant hospital had market power in spite of the fact that it serviced 
roughly 30 percent of the relevant market. Subsequent opinions from lower courts have tended to 
adhere to tiiis 30 percent “rule of tiiumb.” See, e.g.. United States v. Eastman Kodak Co,. 63 F.3d 95 
(2d Cir. 1995) (30 percent share of U.S. photocopying market too small to give rise to inference of 
market power); New York v. Anheuser-Busch. Inc.. 811 F. Supp. 848 (E.D.N.Y. 1993) (40 percent 
market share insufficient to show market power in light of low barriers to entry); Manufacturer's Supply 
Co. v. Minnesota Minina & Manufacturing Co.. 688 F. Supp. 303 (W.D. Mich. 1988) (25.8 percent 
market share insufficient to show market power).
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includes most of the physicians in a particular specialty or many physicians with large numbers of loyal 
patients. Second, even absent any implicit coercion, in some circumstances a health plan may find it 
less troublesome to simply accede to price-setting by physicians and then pass the higher costs on to 
consumers. In either case, such behavior presents a risk not only to the enrollees of the particular plan 
in question, but also to other consumers, because a group of physicians organized to bargain with one 
health plan could more easily collude in its dealings with other health plans that eschew collective 
bargaining.

B. Limitations on Size of Physician Negotiating Group

Section (g)(6) of the Senate Bill 37 states that an authorized third party “may not represent more 
than 30 percent of the market of practicing physicians in the geographic service area or proposed 
geographic service area if the health benefit plan has less than a five percent market share.” In addition, 
Section (g)(7) authorizes the Attorney General to limit the percentage of practicing physicians 
represented by an authorized third party. However, the Attorney General may not impose a limit of 
“less than 30 percent of the market of practicing physicians” and may not impose any limit at all if “the 
market of practicing physicians . . .  consists of 40 or fewer individuals.” Id.

These limitations on the size of the physician group authorized to collectively bargain are also 
unlikely to adequately protect consumers. First, the 30 percent limitation applies only in those cases in 
which the health plan has a very small share of the (potentially ill-defined) market. Furthermore, the 30 
percent limit appears to contemplate a percentage of all physicians and, if so, it would not necessarily 
prevent aggregation of a large portion of the physicians in a given specialty. Given the high level of 
specialization among physicians, and the fact that different medical specialty services ofien are not 
substitutable, the relevant market for antitrust purposes may be a particular specialty or specialties 
rather than physicians as a whole. And just as individual specialties may constitute different product 
markets, relevant geographic markets may differ by specialty.

C. Exclusion of Physician Boycott Conduct

Section (m) of the bill states that the antitrust exemption for physician collective bargaining does 
not extend to boycott conduct. Specifically, Section (m) states that no provision of the bill should be 
construed as authorizing “competing physicians to act in concert in response to a repon issued by an 
authorized third party related to the authorized third party’s discussion or negotiations with a health 
benefit plan.” It further notes that authorized third parties “shall” inform physicians of Section (m) and 
“warn them of the potential for legal action against those who violate state or federal antitrust laws.” Id.

Although this provision is likely to prevent Senate Bill 37 from being used as legal cover for 
explicit boycott threats, it docs not protect consumers from all boycott-related concerns arising from 
physician collective bargaining. As the Commission has previously observed, collective negotiations
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can by their very nature convey an implicit threat that, if the health plan does not agree to terms 
acceptable to the physician group as a whole, it will be prevented from successfully negotiating 
agreements with the members of the group separately.19 Furthermore, by immunizing agreements 
among competing physicians on the fees and other terms they will accept from health plans, the bill 
facilitates coordinated conduct -  such as collusive refusals to deal -  that, even though not immune, 
would be difficult to detect and prosecute.

III. State Action Immunity

Under the judicially-created “state action” doctrine, a state may override the national policy 
favoring competition only where it expressly decides to govern aspects of its economy by state 
regulation rather than market forces. A state may not simply authorize private parties to violate the 
antitrust laws.20 Instead, it must actually substitute its own active control for the discipline that 
competition would otherwise provide. To that end, the state legislature must clearly articulate a policy 
to displace competition with regulation, and state officials must actively supervise the private 
anticompetitive conduct21

Senate Bill 37 faces severe difficulties under the “active supervision” prong of that test. In order 
for state supervision to be adequate for state action purposes, state officials must “have and exercise 
ultimate authority over the challenged anticompetitive conduct.’*2 Senate Bill 37 falls far short of 
providing the “pointed reexamination”23 of private anticompetitive conduct necessary to confer antitrust 
immunity.

t
19 Ssg Alaska.Healthcare.Networking., Docket No. C-4007,2001 WL 443471 (F.T.C.

Apr. 25, 2001) (“Payors believed that they could not go around [Alaska Healthcare Network] to 
contract individually with physicians in Fairbanks, and thus that they had no alternative but to reach 
agreement with AHN or to give up their planned entry into Fairbanks."). Sec also Michigan State 
Medical Society. 101 F.T.C. 191,296 n.32 (1983) (“the bargaining process itself carries the 
implication of adverse consequences if a satisfactory agreement cannot be obtained"); Preferred 
Physicians Inc.. 110F.T.C, 157, 160(1988) (consent order) (threat of adverse consequences inherent 
in collective negotiations).

3n See Parker v. Brown. 317 U.S. 341, 351 (1943) (“a state does not give immunity to those 
who violate the Sherman Act by authorizing them to violate it, or declaring that their action is lawful”).

31 Ses California Retail Liquor Dealers Assn. v. Midcal Aluminum. Inc.. 445 U.S. 92 (1980).

33 Patrick v. Burget. 486 U.S. 94, 100 (1988).

»  M id c a L  4 4 5  U .S .  at 1 0 5 - 0 6 .
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The Supreme Court has made it clear that the active supervision standard is a rigorous one, 
designed to ensure that an anticompetitive act of a private party is shielded from antitrust liability only 
when “the State has effectively made [the challenged] conduct its own.”24 Active supervision requires 
that the state exercise “sufficient independent judgment and control so that the details of the rates or 
prices have been established as a product of deliberate state intervention, not simply by agreement 
among private parties.”25 In this instance, the bill docs not appear to provide the Attorney General with 
the means to exercise sufficient independent judgment and control.

Lack of Active Supervision

The regulatory scheme established by Senate Bill 37 endeavors to provide state supervision of 
physician collective bargaining by authorizing the Attorney General to approve or disapprove: (1) the
composition of a physician collective bargaining group, (2) a brief report on any proposed collective_
negotiations, and (3) a contract that was the subject of collective bargaining. The Attorney General’s 
role is limited in significant respects, however, making it unlikely that the regulatory scheme would be 
found to provide the level of active supervision required to confer antitrust immunity.  —

1. Review of Composition of Physician Groups

The power to approve or disapprove the composition of a physician collective bargaining group 
is provided by Section (g)(7). This provision states that the Attorney General may limit the percentage 
of physicians represented by an authorized third party, but that the limitation “may not be less than 30 
percent of the market.” Furthermore, the Attorney General “shall” consider the potential competitive 
benefits and anticompetitive effects described in Sections (k) and (1). The Attorney General has no 
power to impose such limitations when tire market of practicing physicians consists of “40 or fewer 
individuals.”

The Supreme Court has emphasized that active supervision requires that state officials “/iave and 
exercise power to review particular anticompetitive acts of private parties and disapprove those that 
fail to accord with state policy.”*0 The Attorney General’s limited review of bargaining groups at the 
formation stage, under Section (g)(7), would not amount to active supervision of “particular 
anticompetitive acts.” Indeed, in a market of “40 or fewer individuals,” the Attorney General has no 
authority whatsoever to review the composition of physician groups. Tltis loophole may be particularly 
significant in a state like Alaska which, due to its population and its large geographic area, may have a 
large number of physician specialty markets consisting of 40 or fewer providers.

2A Patrick. 486 U.S at 106.

35 Federal Trade Commission v. Ticor Title Insurance Co.. 504 U.S. 621, 634-35 (1992).

36 IsL  at 6 3 4  (em p h a s e s  a d d e d ) .
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2. Review of “Brief Report” on Proposed Negotiations

The power to approve or disapprove a “brief report” on any proposed collective negotiations is 
provided by Section (h)(1)(B). This provision appears to provide tire Attorney General with authority 
to disapprove proposed negotiations if the physician group is found to be “not appropriate to represent 
the interests involved in the proposed negotiations.”27 It is unclear, however, wliat authority tliis actually 
would confer, or how the Attorney General could make such an assessment on the basis of the limited 
information that the third party representative is required to submit. The report would describe the 
proposed subject matter of the negotiations and a statement of the expected efficiencies or benefits, but 
it would not supply a wide variety of information that would enable the Attorney General to assess the 
likely competitive effects of the negotiations. Further, there is no provision for the Attorney General to 
require submission of additional information, nor any mechanism by which to receive input from other 
physicians, affected health plans, or patients.

3. Review of Collectively Negotiated Contracts

The power to approve or disapprove a contract that was the subject of collective bargaining is 
provided by Sections (i) and (j). Section (i) states that the Attorney General “shall” either approve or 
disapprove a contract ‘"within 30 days after receiving the reports required under (h).” During that brief 
period of time, the Attorney General is to attempt lo ascertain whether “the competitive and other 
benefits of the contract terms outweigh any anticompetitive effects.” Lists of competitive benefits and 
anticompetitive effects that the Attorney General “may” consider arc provided in Sections (k) and (1), 
respectively.

These provisions have two principal defects that are likely to vitiate the active supervision 
required by the state action doctrine: (1) the Attorney General is presented with insufficient information, 
and (2) the Attorney General is given insufficient time. Additionally, a provision requiring a written 
decision for both contract approvals and disapprovals would help to ensure that adequate information is 
both sought and reviewed.

(a) Insufficient Information

In order for state action immunity to apply, Supreme Court precedent requires the State to

27 The Attorney Genera! may not approve the report if: (1) the group of physicians “is not 
appropriate to represent the interests involved in the negotiations" (a provision seemingly redundant 
with Section (g)(7), discussed above), or (2) the proposed negotiations “exceed the authority granted in 
tliis chapter.” If either of these conditions is satisfied, the Attorney General “shall” enter an order 
“prohibiting the collective negotiations from proceeding.”

12



“undertake[] necessary steps to determine the specifics of the ratesetting scheme.”28 Senate Bill 37 
falls far short of providing the information necessary for state officials to make such a determination. 
Moreover, what little information is provided is all at the initiative of third parties. The bill does not 
authorize the Attorney General to request or gather specific additional information of any kind.29

The “brief report” would contain the “proposed subject matter” of the negotiations and one 
party’s “explanation of the [expected] efficiencies or benefits.” Notably absent from the “brief report” 
is a wide variety of information that would assist the Attorney General in assessing the likely competitive 
effects of the negotiations. An Attorney General aimed with greater information -  including, for 
example, information concerning product and geographic market definition, current price levels, 
availability of substitutes, or ease of entry for new competing physicians -  would, of course, be better 
able to make appropriate determinations. An equally troubling omission from the process is any 
mechanism by which to receive input from other physicians, affected health benefit plans, or patients. 
Indeed, the process provides no notice to any of these groups, and so no means for them even to be 
aware of the potential value of their input.

To attempt to ascertain credibly whether “the competitive and other benefits of the contract terms 
outweigh any anticompetitive effects” -  the core stated criterion of the Attorney General’s review -  
without sufficient data, or adequate input from other parties, would be extremely difficult. Making 
judgments about competitive effects is the Commission’s core function. To cany out this function, the 
Commission employs a large staff of lawyers and economists, who rely on information gathered from 
the careful review of a complete documentaiy record and interviews of numerous key witnesses.
“Active supervision” need not necessarily entail the same exhaustive examination but, at the very least, it 
should constitute a pointed and meaningful review.

M Ticor. 504 U.S. at 638.

29 Courts have tended to reject claims of state action immunity where state officials lacked 
sufficient information to conduct a meaningful review of the private conduct. See, e.g.. Ticor Title 
Insurance Co. v. Federal Trade Commission. 998 F.2d 1129, 1140 (3d Cir. 1993) (finding lack of 
state supervision where Connecticut never obtained necessary information that would have enabled it to 
assess the appropriateness of filed rates). In contrast, courts have tended to accept such claims where 
the review included hearings and an opportunity for potentially affected parties to be heard. See, e.g., 
TEC Cogeneration Inc. v. Florida Power & Light Co.. 76 F.3d 1560 (11th Cir.), amended in part. 86 
F.3d 1028 (11th Cir. 1996) (rates determined by Public Service Commission rulemaking and subject 
to extensive agency proceedings); DFW Metro Line Sciviccs v. Southwestern Bell Telephone. 988 
F.2d 601, 606-07 (5th Cir. 1993) (Public Utility Commission conducted both broad-based ratemaking 
proceedings and adjudications of specific complaints about the reasonableness of rates); Lease Lights. 
Inc. v. Public Serv. Co.. 849 F.2d 1330, 1334-35 (10th Cir. 1988) (state held public hearings to 
assess reasonableness of rates).
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In addition, Section (h)(3) requires an authorized third party to provide the Attorney General with 
all communications “to be made to physicians” related to negotiations. This requirement, however, 
omits at least four additional categories of potentially critical competitive information: (1) 
communications from physicians to authorized third parties, (2) communications from authorized third 
parties to health plans, (3) communications between physicians, and (4) communications between 
authorized third parties.

It is worth noting that the core conduct at issue here, naked price-fixing among horizontal 
competitors, is deemed to be perse illegal precisely because the law presumes that in almost no 
circumstances imaginable will the benefits “outweigh any anticompetitive effects.’00 To be able to 
attempt such a judgment, the Attorney General needs to be able to review the relevant information.

(b) Insufficient Time

The law of active supervision requires that the Attorney General have and exercise “independent 
judgment and control” sufficient to render the challenged conduct effectively that of the State and not 
that of private parties. Yet Section (i) allows only 30 days for the Attorney General to review the facts 
and render a decision about the anticompetitive effects of a given contract. The time period is 
mandatory (“shall either approve or disapprove . . .  within 30 days”) and there is no provision for 
extension.31 It is by no means clear that the Attorney General could complete the “pointed 
reexamination” required to immunize the underlying physician conduct in such a short time.

IV. Transparency

Section (i) of Senate Bill 37 provides that “[i]f the contract is disapproved, the attorney general 
siiall fumish a written explanation of any deficiencies along with a statement of specific remedial 
measures that would correct any identified deficiencies.” Notably, the bill contains no complementary 
provision requiring a written decision to approve a proposed contract. A written decision, expressly 
considering the potentially anticompetitive implications of a proposed contract and attempting to 
quantify the consumer impact and expected effect on consumer prices, would serve a number of 
salutary purposes. First, it would inform affected parties of the levels at which prices were being fixed, 
and so provide an opportunity for comment or challenge as to the appropriateness of those levels. 
Second, it would help inform the public of the likely impact of the proposed contract on their health

30 See Arizona v. Maricopa County Medical Society. 457 U.S. 332 (1982) (holding naked 
horizontal price-fixing among physicians to be per sc illegal).

31 In addition, the current legislative drafi is ambiguous as to when the 30-day clock 
commences. Section (i) allows 30 days from receipt of “the reports required under section (h),” 
without specifying which report -  the “brief report,” the “copy of all communications.” or the contract 
itself.
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c a re  c o s ts .

Under the current draft, an explanation is required only when the Attorney General disapproves a 
contract. From a consumer perspective, however, disapproval of a contract is the less troubling result. 
Disapproval indicates that market forces will continue to govern, whereas approval indicates that they 
will be temporarily suspended, with a potentially adverse impact on price and access. It is the latter 
situation that more clearly warrants an explanation and is more properly subject to consumer scrutiny.

* * *

In sum, the proposed antitrust exemption for physician collective bargaining is likely to result in 
increased consumer costs and threatens to reduce access to care. Furthermore, the risk of consumer 
harm does not appear to be offset by any substantial procompetitive benefits or increased quality of 
care.

Parties claiming immunity under the state action doctrine bear the burden of establishing their 
entitlement to such immunity. If the Alaska Legislature were to enact a bill that fails to provide for the 
level of active supervision required by Supreme Court precedent, physicians relying on the bill’s 
provisions to confer antitrust immunity would risk exposure to potentially significant financial liability for 
their actions.

Thank you for your inquiry. We hope you find these comments helpful. Should you have any 
additional questions, please feel free to contact Jeff Brennan at (202) 326-' 688.

Sincerely,

Joseph J. Simons, Director 
Jeffrey W. Brennan, Assistant Director 
Bureau of Competition

R. Ted Cruz, Director ^  
John T. Dclacourt, Attorney 
Office of Policy Planning
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Federal T rade Commission
600 Pennsylvania Avenue, NW 

Washington, DC 20580

For Release: January 31, 2002 Related Documents:

FTC S taff O p p o se s  A laska P ro p o sa l to  Allow P hy sic ian_  r  J V020003 [PDF 39KB] (January
C ollective B argain ing  is .  2002)

Proposed  Legislation Would Significantly Increase Consumer Health w v  Amfoor
Care Costs ^  c*' Reader*
A bill pending before the Alaska legislature that seeks to authorize 
competing physicians to engage in collective bargaining with health plans 
over fees anu other lerms would significantly increase health care costs 
and harm consumers, according to the staff of the Federal Trade 
Commission. The Commission has opposed similar 'egislation at the 
federal level, and Commission staff have expressed concerns about similar 
bills before state legislatures on a number of occasions.
In response to a request for comment on Alaska Senate Bill 37 from 
Representative Lisa Murkowski, Chair of the Labor and Commerce 
Committee of the Alaska House of Representatives, staff of the Bureau of 
Competition and the Office of Policy Planning note that the bill would 
authorize horizontal price fixing by physicians, as well as collusive refusals 
to deal with health plans.
According to the FTC staff opinion, such anticompetitive physician conduct 
is likely to result in substantial consumer harm. Consumers and employers 
would face higher prices for health insurance coverage. Consumers would 
also face a reduction in access to care, as increasing costs would likely 
result in a reduction in health care benefit options. State Medicaid 
programs using managed care strategies would be forced to increase their 
budgets, cut optional benefits, or reduce the number of covered 
beneficiaries. And state and local programs providing care for the 
uninsured would be adversely affected as well, as an increase in health 
care costs would likely add additional consumers to the ranks of the 
uninsured.
In addition, FTC staff conclude that ihe proposed regulatory structure to be 
established by the Alaska bill does not satisfy the Supreme Court's 
requirements under the "state action" doctrine, which allows a state to 
override the national policy favoring competition only where it expressly 
decides to govern aspects of its economy by state regulation rather than 
market forces. Under that doctrine, a state may not simply authorize 
private parties to violate the antitrust laws; instead, it must actually 
substitute its own active control for the discipline that competition would 
otherwise provide. To that end, the state legislature must clearly articulate 
a policy to displace competition with regulation, and state officials must 
actively supervise the private anticompetitive conduct.
As the FTC staff opinion further explains, Senate Bill 37 falls far short of 
the "active supervision" required by Supreme Court case law. The opinion 
notes that the Supreme Court has made it clear that the active supervision 
standard is a rigorous one, designed to ensure that an anticompetitive act 
of a private party is shielded from antitrust liability only when "the State has
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Opposes Alaska Proposal to Allow Physician Collective Bargaining http:ZAvww.ftc.gov/opa/2002/0l/alaskaphysicians.lum

effectively made [the challenged] conduct its own." The Court has also 
held that active supervision requires a state to exercise "sufficient 
independent judgment and control so that the details of the rates or prices 
have been established as a product of deliberate state intervention, not 
simply by agreement among private parties." In this instance, the bill does 
not provide the Attorney General with the means to exercise sufficient 
independent judgment and control, according to the FTC staff opinion. As 
a result, anticompetitive conduct undertaken in conformity with the bill 
would not be immunized, and could subject physicians to antitrust liability.
"In sum," the letter concludes, "the proposed antitrust exemption for 
physician collective bargaining is likely to result in increased consumer 
costs and threatens to reduce access to care. Furthermore, the risk of 
consumer harm does not appear to be offset by any substantial 
procompetitive benefits or increased quality of care."
The letter represents the views of the FTC's Bureau of Competition and 
Office of Policy Planning. Although it does not necessarily represent the 
views of the Commission or any individual Commissioner, the Commission 
authorized submission of the letter by a vote of 5-0.

Copies of the staff opinion letter are available from the FTC's Web site at http://www.ftc.ciov and 
also from the FTC's Consumer Response Center, Room 130,600 Pennsylvania Avenue, N.W., 
Washington, D.C. 20580. The FTC’s Bureau of Competition seeks to prevent business practices 
that restrain competition. The Bureau carries out its mission by investigating alleged law violations 
and, when appropriate, recommenoing that the Commission take formal enforcement action. T o 
notify the Bureau concerning particular business practices, call or write the Office of Policy and 
Evaluation, Room 394, Bureau of Competition, Federal Trade Commission, 600 Pennsylvania 
Ave, N.W., Washington. D.C. 20580, Electronic Mail: antitrust@ftc.gov; Telephone (202) 
326-3300. For more information on the laws that the Bureau enforces, the Commission has 
published "Promoting Competition, Protecting Consumers: A Plain English Guide to Antitrust 
Lav/s,” which can be accessed at http.VAy.vw ftc.oov/bc/compoulde/index.htm.

MEDIA CONTACT:
Howard Shapiro,
Office of Public Affairs

202-326-2176

STAFF CONTACT:
Jeffrey W. Brennan 
202-326-3688

(FTC Matter No.: V020003)

(http://www.ftc.gov/opa/2002/01/alaskaphysicians.htm)
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D E P A R T M E N T  O F  L A W
OFFICE OF THE ATTORNEY GENERAL

f  TONY KNOWLES, GOVERNOR

io3i W Esrf" Avmvn, surra zoo
ANCHOHAGE, ALAS/Gl 99S0/-SVIIJ 
PHONE.- (90?)26'J-S1UU
FAX: (907)276-3697

January 19, 2001

Senator Robin Taylor 
Chair, Senate Judiciary Committee 
State Capitol Building 
Juneau, Alaska 99S01-11S2

Re: SB 37 — Physician Negotiations with Health Benefit Plans.

Dear Senator Taylor:

The State o f  Alaska, Department o f  Law submits tire following written comments 
regarding SB 37. “An Act relating to collective negotiation by physicians with health benefit 
plans; and to [allow] health benefit plan contracts with individual competing physicians.” This 
bill is essentially identical to CS for Senate Bill 256 (Fin) introduced by Senator Kelly during the 
Twenty-First Legislature in 2000. The following comments, therefore, are essentially the same 
comments provided by the department to Senator Tim Kelly'last year, with minor modifications.

In general, the department has serious legal and policy concerns regarding the collective 
negotiation aspects o f this bill. We believe the bill, if  passed, may result in substantial harm to 
consumers in the form o f  increased health care costs and reduced health care options. Further, 
the level o f  state involvement provided in the bill may not be sufficient under the state action 
doctrine to immunize physicians from federal anti-trust enforcement.

I. P urpose  of Senate Bill 37.

Collective negotiations o f  price and price related terms by physicians is considered “per 
sc” illegal price fixing in violation o f state and federal antitrust laws. See Arizona v. Maricona 
County Medical Society. 457 U.S. 332 (19S2). SB 37 attempts to displace free market 
competition and allow competing physicians to collectively negotiate with health plans on non­
price and price terms o f a contract under certain circumstances. The bill also attempts to provide 
the physicians immunity from prosecution under federal antitrust laws, through the state action 
doctrine, by establishing a review process o f the negotiations and contracts through the Office o f 
the Attorney General.
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11. Issues relating to SB 37.

A. Harm to Consumers.

The Department o f Law agrees with the concerns relating to collective negotiations by 
physicians raised by Federal Trade Commission (FTC) representative. Richard Feinstein, in the 
oral testimony given before the Finance Committee on February 25, 2000, and in the letters 
submitted to the Committee dated May 13, 1999, and October 29, 1999, relating to collective 
negotiation legislation in Texas and Washington. D.C. Those letters are attached. Since that 
time, Texas legislation has been enacted, but not implemented because o f serious issues related 
to the drafting o f  regulations.

Specifically, according to the FTC, allowing physicians to collectively negotiate on price 
terms will not ensure better carc for patients, and may result in substantial harm to consumers. 
For instance, likely increased rates negotiated by physicians under negotiated contracts threatens 
to raise health carc costs for individuals, employers, and state and federal governments, and may 
reduce access to care and increase the number o f  uninsured. The FTC ’s conclusions are based 
on prior investigations and enforcement actions svhcrc similar results occurred when physicians 
collectively negotiated price terms. See October 29. 1999 letter from FTC to Robert R. Rigsby, 
Office o f Corporate Counsel, Washington, D.C., pg. 2.

Further, as discussed by Robert Lolxr, Director, Alaska Department o f  Community and 
Economic Development, Division o f Insurance, in his M arch 30, 2000. letter submitted to the 
Senate Finance Committee, a recent study conducted by Charles Rivers Associates, Inc.. 
estimates that private health insurance premiums would ijse by approximately 5 to 13 percent 
under the pending federal legislation (H.R. 1304) permitting health care professionals to 
negotiate collectively with health care plans. Based on this study, and Mr. Lohr’s discussions, it 
can be assumed that Alaska will experience similar increased health carc costs as a result o f 
collective negotiations by physicians, absent adequate limits on rhe collective bargaining.

B. Limits on collective bargaining are not sufficient to protect consumers from 
substantial harm.

1. Market share limits.

SB 37 provides that health plans must have substantial market power, defined as 15% of 
the market share, before they will be subject to price negotiations by physicians. Where a health 
plan has less than 5% market share, the physician group m ay not exceed 30% of the market in 
the physician’s geographic service area. Non-price terms can be negotiated regardless o f market 
share.

Although the bill appears to make the concept o f market power an important limitation on 
physician’s ability to collectively negotiate price terms, these provisions are not based on 
accepted concepts o f market power in a legal or economic sense. Sec FTC letter dated October
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29, 1999. Specifically, a 15% market share is not ordinarily presumed to constitute market 
power. Accordingly, even though a health plan may meet the presumption o f market power 
under the bill, it m ay not, in fact, have the market power which gives them the ability to reduce 
prices below competitive levels. Absent a showing that actual market power is held by a health 
plan, there is no justification for collective negotiations.

Further, the b ill's  limits on physician group size do not reflect the potential market power 
(ability to raise prices) o f  physician groups. Currently, SB 37 lacks a cap on the market share o f a 
physician group when negotiating price terms with a health plan that has greater than 5% o f the 
market share. This may result in a disproportionately large physician group (up to 100% of the 
market share in a geographic market) negotiating with a small health plan ( as small as 5% 
market share), resulting in substantial market power by the physicians. The limit on the market 
share o f physicians groups and the corresponding market share limit placed on health plans does 
not necessarily reflect actual market power, and may underestimate the economic clout o f a 
physician group which is dealing with a small health plan.

The bill attempts to cure the above problems by giving the Attorney General the authority 
to limit the percentage o f practicing physicians represented by an authorized third party. The 
limitation provides, however, that the number o f physicians, under any circumstance, cannot be 
less than 30% o f the market o f practicing physicians in the geographic service area. This does 
nothing to cure the problem, and the bill still provides the potential for a physician group to be 
formed with significant economic clout. There is an exception in the bill which states the limit 
does not apply i f  the market o f  practicing physicians in the geographic service area or proposed 
geographic service area consists o f 40 or fewer individuals. This leaves smaller towns such as 
Barrow, Sitka, or Ketchikan vulnerable to physician groups Jthat could exercise market power.

2. Prohibition on bovcotts/concerted action.

Another limitation in SB 37 relates to the. prohibitions on boycotts and concerted action 
by physicians. The two sections in the bill that address these provisions raise significant 
questions o f  interpretation and may not offer adequate protections to consumers.

Section 23.50.020 (a) prohibits competing physicians from engaging in boycotts relating 
to the non-price terms and conditions listed in that subsection. A similar prohibition is 
conspicuously absent from the price and price related terms and conditions listed in subsection
(c). It is not clear whether tliis omission was purposeful. The effect is significant, however, in 
that the prohibition on boycotts is absent for price and price related terms.

Subsection (k) o f the bill, relating to concerted action by physicians, does not fully 
correct the problem. Subsection (k) provides that new section 23.50.020 does not authorize 
competing physicians to act in concert in response to a report issued by an authorized third party 
related to the third party’s discussions or negotiations with a health benefit plan. First, this 
section does not clearly prohibit concerted action, such as boycotts. It only states that it is not 
authorized by the section. Subsection (k) needs to be amended to provide that conceited action
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is clearly prohibited, as it is in subsection (a). Second, the only conduct that is affected under 
subsection (k) is concerted action in response to third party discussions/negotiations with health 
plans. Concerted conduct by physicians prior to, or during negotiations, is not affected by tbis 
section. Therefore, for instance, a boycott or strike by physicians in response to a health plan’s 
refusal to collectively negotiate with a physician gToup on price terms would not be prohibited 
by this subsection.

Another issue, which must be clarified, relates to the definition o f boycott. As the FTC 
points out in its letter to the Washington D.C. Corporate Counsel, dated October 29, 1999, it is 
unclear whether the boycott prohibition is intended to bar agreements not to deal with health 
plans except on collectively-determined terms, or whether it would only prohibit agreements to 
withhold services from third parties, in order to pressure health plans to accede to the contract 
terms demanded by the physician group. Id at pg. 4. The bill needs to be clarified to indicate 
which type o f  boycott is prohibited by this section, the former being the much more coercive 
type o f boycott which should not be allowed.

Even if  the bill was amended, as suggested above, so that it was clear that all types o f 
boycotts and concerted action are prohibited, SB 37’s authorization o f collective bargaining 
would still present a serious risk o f anticompetitive harm. The FTC has previously observed 
that collective negotiations by nature convey an implied threat that i f  the health plan does not 
agree to the terms presented by the physician group the plan will be unable to obtain agreements 
with individual group members. Id. By immunizing agreements among physicians on the prices 
and other terms they will accept from a health plan, SB 37 facilitates coordinated conduct among 
physicians, such as collusive refusals to deal that, even though not authorized by the hill, would 
be difficult *v> detect and prosecute, Because the purpose.of the bill is to allow physicians lo 
exert leverage over health plans in order to get more favorable terms, prohibiting concerted 
action by physicians would likely not eliminate the coercive force o f  collective bargaining, or 
obviate concerns that the bill would increase the likelihood o f concerted refusals to contract with 
health plans. Id.

C. Immunity Issues -  State Action Doctrine

In order for collective private activity, such as proposed in this bill, to be shieldc from the 
antitrust laws, the bill must satisfy the "state action doctrine" as set out in California Retail 
Liquor Dealers Assn. V. Mid Cat Aluminum, Inc. 445 U.S. 97 (19S0); Southern Motor Carriers 
Rate Conference, Inc. v. United States. 471 U.S. 48 (1985) and FTC v. Ticor Title Ins. Co., 504 
U.S. 621 (1992). Under this doctrine, antitrust liability is avoided only if  (1) the challenged 
action is the result o f a clearly articulated and affirmatively ex-pressed state policy to supplant 
competition, and (2) the action is “actively supervised” by the state. Actual State involvement, 
not deference to private price fixing arrangements under the general auspices o f state law, is the 
precondition for immunity from federal law. Ticor, 504 U.S. at 621, 112 S. Ct. 2169, 2 1 7 6 - 77.

Active supervision, for the purpose o f obtaining immunity under federal antitrust law 
means the regulatory agency mu^t "have and exercise ultimate control over the challenged
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conduct.” Patrick v. Bur get, 486 U.S. 94, 100 (198S). In this context the issue is whether “the 
state has exeieised sufficient independent judgment and control so that the details o f  the rates or 
prices have been established as a product o f deliberate state intervention, not simply by 
agreement among the parties.” Ticor, 112 S. Ct. at 2177. The Court has held rhat a state did not 
actively supervise price arrangements when it did not establish the prices, review the 
reasonableness o f  the prices, monitor market conditions, or engage in any pointed reexamination 
o f the program. Midcal, 445 U.S. 92, 105-106 (1980).

Several aspects o f  the provisions o f SB 37 raise questions as to the adequacy of state 
supervision authorized by the bill, thereby reducing the likelihood that the legislation meets the 
requirements o f  the state action doctrine immunizing physicians from prosecution under federal 
antitrust Jaws. First, the limited nature o f information that a third party representative must 
provide to the Attorney General to obtain approval to negotiate raises the question as to the 
extent the Attorney General can exercise sufficient independent judgm ent and control to make 
the determinations required under the bill. For example, the Attorney General must determine 
whether the third party has complied with the physician market share limits under the bill in 
order to decide whether the proposed negotiations exceed the authority granted under the 
chapter. The third party, however, is not required to provide any information necessary to make 
such a determination, such as information relating the physicians they represent, their specialty 
areas, market shares, etc,

Second, the bill imposes substantial responsibilities on the Attorney General to approve 
or not approve a proposed negotiated contract, utilizing specific criteria, but provides only a very 
short time frame (30 days) within which to make that fact intensive determination, and does not 
require that the parries provide anj' information to the.A ttorney General to moke such a 
determination. Moreover, the regulatory scheme established by the bill contains no mechanism 
for members o f  the public, or others affected by the decision, to offer evidence and argument 
relating lo the costs or benefits o f the proposed contracts. All o f these factors suggest that no 
substantive review is contemplated by the legislation, nor would the Attorney General be in a 
position lo exercise independent judgment and control in determining the reasonableness o f 
negotiated terms o f the contract.

Finally, rather than putting the burden on the proponents o f a contract to demonstrate that 
the proposed contract complies with the articulated standards, SB 37 puts the burden on tbe 
Attorney General to make that determination without any information to assist in the review. 
This is contrary to established legal principles that the party requesting a change from the status 
quo has the burden o f  proving rhat the requested action is justified. The proponents o f a 
negotiated contract are the entities with the information and knowledge necessary to establish 
that the criteria have been met. SB 37’s failure to place the burden on the proponents of the 
contract to demonstrate that the standards lor approval have been met is further indicia that a 
substantive review o f the contract terms is not contemplated by the legislation.
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For these  reasons, it m ay  be found that the level o f  state in vo lvem ent prov ided  in SB 37 
m ay  not b e  sufficient “ active state supervision ” under the stale ac tion  doctrine to im m unize 
physicians from  federal antitrust enforcement.

D. Issues relating to Geographic Service Area

1. A S  23.50.020(d) refers to geographic service area, w h ich  is defined to m ean the 
“geographic area o f  the physic ians seeking to jo in tly  negotiate .” This definition raises a couple 
o f  issues that need  to be  addressed. First, it is u nclear w hat s tandards are  to be  used  to determine 
the geographic area  o f  a physician  under the definition. This will need to be  clarified before an 
accurate and  consis ten t m arket share analysis can be  perfo rm ed  under  the bill. Second, a health 
p lan ’s m arket share is calculated  based on (he physic ian  g ro u p ’s geograph ic  service area. It will 
need to be  confirm ed that inform ation can, in fact, be obtained about a  hea lth  p la n ’s m arket share 
within a particu lar physic ian  g ro u p ’s geographic service area. I f  ir cannot, then the  m arket share 
analysis con tem plated  in the bill will not b e  able to be perform ed.

2. A S  2 3 .50 .020(h) -  (j) provides standards for approval by  the A tto rney  General o f  
a collective negotiation. A  n um ber o f  the standards, how ever, ap p ear  vague, m aking it 
impossible lo determ ine  w hat factors are contem plated  u nd er  the standard  and whether the 
factors arc appropria te  for the A ttorney G enera l 's  consideration. F o r  instance, it is  not clear 
what sort o f  factors or terms w ould  fall under the ca tegory  “prom otion  o f  health carc 
infrastructure and m edica l advancem ent"  found in subsection (i)(3). A lso, to provide a balanced 
consideration o f  factors, the standards should be am ended under  subsection (j) to allow the 
Attorney G eneral to consider w hether the proposed contract term s im pose im pedim ents or 
decrease access to quality  patient care, w hen  w eighing  the an ticom petitive effects o f  the contract 
terms.

I I I .  E R I S A  P re e m p t io n  Issues.

The co llective negotiation  provisions o f  this bill apply to “health  benefit p lans” instead o f  
“ health care insurers.” W e understand that this w ord ing  w a s  in tended  to include self-funded 
health p lans w ith in  the scope o f  the bill in addition to fully insured  plans. This change, however, 
raises a federal preem ption  issue under the E m ployee  R etirem ent Incom e Security  Act o f  1974 
(ERISA). E R IS A  preem pts  all state laws that relate to an em ployee  benefit p lan , which by 
definition includes a “ health benefit  p lan .” E R ISA  regulates the adm inistration o f  employee 
health care benefits  as well as the structure o f  the plans. W hile  there is case  law that m ay seem 
to narrow the  b readth  o f  the broad E R ISA  preem ption, this bill is still a h igh  risk o f  preemption 
lo the extent thar the bill will affects the benefits and adm inistration o f  a health  benefit plan. 
This risk can  be avoided by  restricting the application o f  the bill to entities traditionally  regulated 
under A la sk a 's  insurance laws, which w as the approach used  by  Texas in sim ilar legislation 
passed in 1999.
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IV. M iscellaneous Issues.

W ritten  tes tim ony subm itted  to various com m ittees  las t year, and  p roposed  AS 
23.50.020(f)(2) indicate that negotiation  w ith  an  authorized  third  party  is no t m anda tory  for 
health  benefit plans. H ow ever, the  language in p roposed  A S 23 .50 .020(c )  and  (d) im ply  tha t all 
health  benefit p lans  are requ ired  to negotia te  w ith  an  authorized  th ird  p a r ty  unless it can prove 
that it does n o t  have  substantial m arket now er. The bill n eed s  to clarify  w h eth er  such 
negotiations are v o lun ta ry  o r  not.

B y  using  the term  “health  benefit  p lan ” in  the  bill, in su rance com pan ies  are n o t  subject to 
the bill's requ irem ents  as m ay  have  been  intended. I f  this is no t the  leg is la tu re 's  intent, then the 
bill should b e  am ended  to chu ify  that insurers are sub jec t to th is  bill.

I f  you have any questions reg ard in g  th ese  w ritten  com m ents, p lease  let us
know.

V ery  tru ly  yours,

B R U C E  M . B O T E L H O  
A T T O R N E Y  G E N E R A L

By:
Clyde E. Sniffcn , Jr. 
A ssistant A tto rney  General

cc: M em bers, Senate Jud iciary  Com m ittee
Senato r Pete  Kelly  
M ike  A bbot, O ffice o f  the G overnor 
R obert Lohr, D iv is ion  o f  Insurance  
D eborah  Bclir, D epartm ent o f  Law  
Chrystal Sm ith. D epartm en t o f  Law
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UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

WASHINGTON. D.C. 20SSQ

Bureau of Competition 
William I. Baer, Director 

Direct Dial 
(202) 326-2932

M ay 13, 1999

The H onorab le  R ene 0 .  Oliveira 
Texas H o u se  o f  R epresentatives 
P.O. B ox  2910  
Austin, T exas  7S76S-2910

D ear Representative  Oliveira:

The B ureau  o f  Com petition  o f  the Federal T rade Com m ission  is p leased  to respond to your 
request, dated  M ay  5 ,1 9 9 9 ,  for com m ent on Senate Bill 1468, "A n A ct Relating to the 
R egulation o f  Physician  Join t Negotiation" (SB 1468), w hich  currently  is being considered
by the T exas  legislature.—  T he bill would perm it com peting  physicians to jo in tly  negotiate 
contractual terms with health  p lans under certain circumsiances. O ur understanding is that SB 
1468 has been  adopted by the Texas Senate, and that a vote on a sim ilar measure is expected 
in the H o u se  o f  Representatives in the very near future. Given the lim ited  time available, we 
highlight three concerns about the bill, but are not able tn provide a com plete  analysis o f  all 
the issues that the bill raises.

The C om m ission  has previously  expressed serious concerns about the im pact on consum er 
welfare o f  a federal proposal to enact an antitrust exem ptjon intended to authorize collective 
negotiation betw een  health  service practitioners and  health plans. In testim ony before the 
Com m ittee on the Judiciary o f  the United States H ouse o f  R epresentatives in July 1998, the 
C om m ission  opposed enactm ent o f  H.R. 4277, the "Quality Health-Care  Coalition A ct o f  
1998." T he Com m ission  stated that the exem ption w ould  im m unize "a b road range o f  
anticompetitive jo in t  conduct by physicians and o ther health carc professionals that could 
seriously harm  consum ers and  underm ine efforts to prom ote high-quality, cost-effective 
health care for consum ers."  Furthermore, the C om m ission  po in ted  out, the exem ption would 
impair innovation  in health  care financing and delivery', and reduce choices am ong alternative 
health plans. Finally, the Com m ission  noted that an  antitrust exem ption is not needed in order 
to allow physic ians collectively lo express their concerns about patient care and quality  o f  
care issues that m ay  arise from  their participation in m anaged care plans, o r  to perm it them to 
enter into jo in t  ventures that can offer belter alternatives to patients or to health plans. A copy 
o f  the C om m ission 's  tes tim ony is enclosed for y our  information.

The bill b e in g  considered by  the Texas legislature differs from  H.R. 4277 in various respects. 
In contrast to the federal proposal, w hich  w ould  sim ply  p rovide an antitrust exem ption for 
collective negotiations, SB 1468 requires som e oversight o f  the negotiating  process by the 
Texas A tto rney  General. In addition, SB 1468 w o u ld  limit to 10% the proportion o f  
physicians in a geographic area who could negotiate collectively, unless the A ttorney General 
approved inclusion o f  a larger num ber in the group. The bill allows collective negotiation o f  
certain types o f  fee-related issues only where the A ttorney General determ ines that the health 
plan has substantial m arket power.

of3 2/7.8/00 I IMS At-
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It is not clear, how ever, to w h a t  extent these differences w o u ld  red u ce  the potential for 
an ticom petitive effects otherw ise likely to arise from the au thorization  o f  collective 
bargaining am o ng  co m pe tin g  physicians. For example, the p rov is ion  in Section 29.09(b) that 
no jo in t  negotia tion  shall represen t m ore than 10% o f  the licensed p hysic ians in a defined 
geographic area  p rov ides  no  significant limitation on the agg regation  o f  bargain ing  pow er by  
many types o f  physic ian  g roups. For m any m edical specialities, a  g roup  including a l t  the 
physicians in a particu lar  speciality  o r  subspeciality would consti tu te  less than 10% o f  all 
licensed physic ians , and  their com bination in a single bargain ing g roup  could  g ive them 
significant m arket p o w e r  over health p la n s ' .^  Although the bill perm its  the A tto rney  General 
to raise o r  lo w er the  percen tage in particular cases, it does n o t  p rov ide  any  s tandards to guide 
the A ttorney  G eneral's  decision. It is unclear, for example, w h e th e r  the  bill’s in tent is that the 
Attorney General lim it  bargain ing  groups to 10% o f  a properly  defined  antitrust market.
Without such  a lim itation, the 10% cap on the size o f  physic ian  bargain ing  groups does not 
protect against the r isk  o f  substantial consumer harm.

Second, it is not c lear  to what extent the bill's use o f  a health p lan  m arket p o w er  screen for 
some types o f  co llec tive bargain ing  would limit potential co n su m er harm . The bill prohibits 
collective negotia tion  on certain  specified fee-related issues, unless the  A ttorney  General 
determines that a  health  plan w ith  w hich physicians are negotia ting  possesses  "substantial 
market pow er."  H ow ever, the bill provides no standard for de term in ing  when substantial 
m arket p o w e r  will be deem ed to exist. W e are uncertain w h e th e r  the intent is to have the 
A ttorney G eneral app ly  established antitrust p rinciples o f  m arket p ow er analysis, o r  wherher 
the reference in the bill 's p ream ble to "imbalances" in bargain ing  p o w er  suggests som e other 
approach that w ould  com pare  the bargaining pow er o f  a p lan  to lhat o f  an individual 
physician. In addition , the scope o f  arrangements to which  the  m arket pow er screen applies is 
limited. F o r  exam ple , negotiating  over formulation and application  o f  physician 
reim bursem ent m e tho d o lo g y  is not subject to the requirem ent that the health plan have 
substantial m arket pow er, though  such matters plainly  can have  a direct and substantial effect 
on fee levels. C o llective  negotia tion  about other "non-price" issues also can have a 
substantial effect on  the cost o f  services that the plan covers, as w ell as limiting tire options 
available to p lans to m eet consum er demand for h igh-quality  and  affordable health insurance.

Third, the bill im poses  substantia), responsibilities on the A tto rney  General that could be 
difficult to carry' out g iven the time frames provided in the bill and the fact-intensive nature 
o f  the issues. M oreover, w e  note that the regulatory schem e established by the bill contains 
no m echan ism  for m em b ers  o f  the public, or others who stand to be affected by the Attorney 
General's decision , to offer ev idence and views pertaining to the costs and benefits o f  the 
proposal o r  any  o f  the underly ing issues. In addition, the bill p rov ides little guidance as to 
how the discretion  granted lo the Attorney General is to be exercised. For exam ple, section 
29.09(b) o f  the bill directs the Attorney General to approve a request to enter into jo in t 
negotiation or a p roposed  contract if  die applicants dem onstra te  that "the likely benefits 
resulting from  the jo in t  negotiation  or proposed contact ou tw eigh  the disadvantages 
attributable to a reduction  in competition" that m ay  result, bu t it provides no  criteria to guide 
the A ttorney General in evaluating benefits or disadvantages, o r  in  weighing  one against the 
othcr.*-^

We hope you  find these com m ents  helpful. Should you h av e  any additional questions 
concerning this issue, please contact Richard Feinstein at 2 02-326  3688.

S i n c e r e l y  y o u r s ,

ofj 2/28/00 11:4S A.V

http://www.ftc.gov/be/v990009.ht


JAN-19-01 FRI 17:34
. t

COMMERCIAL S E C T IO N

Texas PhysicIj^ColIc^ ^ 6 Bargaining Letter to the Texas Legislature

W illiam J. B aer  

Enclosure

FAX NO. 9 0 7 2 7 6 8 5 5 4 P. 0 8 / 1 5

http://www.ftc.gov/be/v990009.hr

1. This letter represents the views o f  the staff o f  the Bureau o f  Competition o f  the Federal T rade Commission 
and does not necessarily represent the views o f  the Commission or any individual Com m issioner.

2 . Physicians differ as to specialities and these individual specialties m ay constitute d ifferent product markets. 
M oreover, relevant geographic markets may differ as to specialty.

3. The nature o f  the oversight actually exercised by the A ttorney G eneral is im portant to the question whether 
private parties acting pursuant to the statute would be exem pt from the federal antitrust laws by  virtue o f  the 
"state action doctrine." The "state action doctrine" allows a state to override the national policy favoring 
com petition where the state legislature clearly articulates a policy to displace com petition with regulation, and 
state officials actively supervise private anticompetitive conduct. See C a lif o r n ia  R e t a i l  L i q u o r  D e a l e r s  A s s ' n  v. 
M i d c u l  A l u m i n u m .  I n c . .  445 U.S. 97 (19S0). The active supervision requirem ent "is designed to ensure that the 
state action doctrine will shelter only the particular anticompetitive acts o f  private parties that in the judgm ent 
o f  the State, actually further state regulatory policies." P a t r i c k  v. B u r g e t ,  486 U.S. 94, 100  (1988). The question 
to he addressed in any individual case, therefore, is "whether the State has exercised sufficient independent 
judgm ent and control so that the details o f  the rates or prices have been established as a product o f  deliberate 
state intervention, not sim ply by agreement among private parties." F e d e r a l  T r a d e  C o m m i s s i o n  v. T i c o r  T i t l e  
i n s u r a n c e  C o . .  504 U .S .621. 634-35 (1992). We note in particular that Section 29.09(c) o f  the bill provides that 
an. approval o f  the initial filing for authorization to bargain collectively covers all subsequent negotiations 
between the parties, apparently without regard to whether circumstances have changed such that the subsequent 
bargaining m ight no longer qualify for approval.
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Richard A . Fe insicin  
Aaaiitant D irector
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October 29, 1999

Robert R. R ig sb y  
Interim C orpora tion  Counsel 
Office o f  the  C orpora tion  Counsel 
G overnm ent o f  the D istric t o f  Colum bia 
441 Fourth  Street, N .W ., Tenth  F loor North 
W ashington, D .C . 20001

R e :  P h y s ic ia n s  N ego tia t io n  A c t  o f  1999

D ear M r. R igsby:

This letter is a response  to your request for com m ent by F edera l T rade  C om m ission  staff 
on the "Physicians N egotiation  Act o f  1999," Bill No. 13-333 in the District o f  Columbia 
Council. T h is  bill is intended to permit competing physic ians to engage in collective 
bargaining with health  plans. A s is discussed below, the C o m m iss io n  has opposed 
enactm ent o f  a bill currently  before Congress, H.R. 1304, that w ould  create an antitrust 
exem ption for co llec tive negotiations between health care prov iders  and health plans. 
Such an exem ption , the C om m ission  stated, will not ensure be t te r  care for patients, and 
threatens to raise health  care costs and reduce access to care. In m y  view , the District o f  
C olum bia p roposa l raises sim ilar concerns.

In addition, it is doubtful that the D.C. bill in its current fo rm  w o u ld  im m unize physicians 
from liability for conduct that v iolates the federal antitrust lav/s. S tate econom ic 
regulation can  im m unize  private parties from federal antitrust liability, but on ly  where it 
satisfies the requ irem ents  o f  the "state action" doctrine. It is unc lear w hether  enactments 
o f  the D istric t o f  C o lum bia  Council would be treated as equ iva len t to statutes o f  a state 
legislature for purposes o f  the state action doctrine. M oreover, even  assum ing the Council 
has the ability  to confer state action immunity, the level o f  governm ental involvement 
called for in  the bill falls far short o f  the "active state supervision" that the Suprem e Court 
has requ ired  to d isp lace fedeiaf antitrust law.

B a c k g ro u n d

Antitrust law  already  allows doctors to collectively negotia te  w ith  health  p lans in various 
circum stances in w h ich  consum ers are likely to benefit. T h e  Federal Trade C om m ission 
and the D e p a r tm e n t  o f  Justice have issued health care p o licy  sta tem ents that em phasize 
physicians ' ab ility  under  the antitrust laws to organize ne tw orks  and other jo in t  
arrangem ents ro deal collectively  with health p lans and o the r  purchasers.^-! In addition, 
health carc professionals  can, through their professional societies and o ther groups, jointly
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provide in form ation  and  express opinions to hea lth  p l a n s . ^  L eg isla tive  proposals  to 
perm it collective bargain ing  by  health  care professionals, how ever, such as the one 
pending  in  the D is tr ic t  o f  Colum bia , seek to authorize conduct that w ou ld  o therw ise  
constitute unlaw ful price fix ing  o r o ther serious antitrust violations.

The C om m iss ion 's  June  1999 testim ony on H.R. 1304 before  the H o u se  Judiciary  
Com m ittee  explains its opposition  to creating an antitrust exem ption  to allow otherwise 
unlawful collective bargain ing by  com peting  health  care providers. T h e  C om m ission 's  
be l ie f  that such  an exem ption  could cause serious harm -- to consum ers, em ployers  who 
provide health  care coverage fo r  employees, and to federal, state, and local governm ents  — 
is based on  its experience investigating  the effects o f  num erous instances o f  collective 
bargaining by co m pe ting  health  care providers. F o r  example, the C om m ission , after a 
jo in t  investiga tion  w ith  the C om m onw ealth  o f  Virginia, issued a consent o rder settling 
charges that a g roup  o f  physic ians in Danville, Virginia, agreed on re im bursem ent rates 
and o ther terms o f  dealing w ith  health plans, and agreed not to deal w ith  plans that did not
meet those terms.—  T he C om m onw ealth  o f  Virginia collected 5170 ,000  in dam ages  and 
penalties for the  increased costs the state w as forced to bear in p rov id ing  health  care 
benefits to its em ployees as a result o f  the physician group's conduct, '-^  L ikew ise, the 
C om m ission  took  enforcem ent action against collective fee dem ands by pharm acists  in 
the State o f  N ew  Y o rk  that cost the state an estimated S7 m illion  in increased health
benefits costs for state e m p lo y e e s .^

W ithout antitrust en forcem ent to b lock  such price fixing, the  C om m ission  stated, "we can 
expect p rices for health  care services to rise substantially." R a is ing  health  care costs and 
m aking  health  insurance less affordable, the testim ony observed , threatens to increase the 
already substantial uninsured  population , and thereby reduce access to health  care 
services. In  addition, the C om m ission  noted that the exem ption could also allow 
physic ians to collectively  dem and  terms from health  plans that w ould  m ake it difficult for 
consum eis  to choose to obtain services from allied health care p roviders, such as 
nurse-m idw ives.

The C om m ission  em phasized  that im m unizing  co llective barg ain ing  w ould  im pose costs 
w ithout any guaran tee  that patien ts ' in terests in quality  care w o u ld  b e  served:

C ollective bargain ing  rights are designed to raise the  incom es and im prove 
w ork ing  conditions o f  union members. T he  law protects the U nited  A uto  
W orkers ' r ight to bargain  for h igher w ages and better w ork ing  conditions, but 
w e  do no t rely  on the U A W  to bargain for safer cars. Congress addressed 
those  concerns in o ther w a y s . ^

The C om m ission 's  testim ony also pointed  out that other approaches to im prove quality 
and pro tect consum ers have been proposed that would not sacrifice the benefits o f  
com petition  by  g r a n tn g  collective bargaining rights to health  care p rofessionals, and 
briefly described som e o f  those proposals. A copy  o f  the tes tim ony  (A ttachm ent A ) is 
enclosed for y our  information.

I am also enclosing a copy o f  a letter from  FTC  sta ff  d iscussing  a collective bargaining 
bill in Texas (A ttachm ent B). The Id le r  notes that the T exas bill, while  different in certain 
respects from  the federal proposal, still carries substantial potential for consum er harm.

The District o f Colum bia Dili
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T h e Distric t o f  C o lum b ia  bill c lose ly  follows m odel state legislation o n  physic ian  
collective negotiations d eve loped  by  the A m erican  M edical A ssociation . In fact, the  bill 
appears ;;o adopt all o f  the provisions o f  the A M A  m odel except S ec tion  1, ■which is a 
declaration  o f  legislative purpose. I  will first d iscuss a few  issues regard ing  the  scope  o f  
conduct the bill seeks to authorize, and then analyze the question  w hether the b ill  w ould  
be effective in creating im m unity  from  federal antitrust law  for priva te  parties  acting  
pursuant to its provisions.

T he Scope of P erm itted  C onduct

T h e  collective bargain ing  perm itted  by the bill is subject to certain  lim itations not present 
in the federal p roposal,  bu t these limitations are am biguous in som e im portan t respects.
As a  result, it is difficult to ascerta in  the precise scope o f  conduct that the bill w ou ld  seek 
to authorize. In any  event, how ever, the two prim ary  w ays that the bill limits collective 
bargain ing  — the m arket share  limitations and the ban on  boyco tts  — appear  to leave 
consum ers at r isk  o f  substan tia l harm.

First, the bill's reach depends in part on market shares o f  health  plans and, io a  lesser 
extent, physic ian  groups. It authorizes collective negotiation  w ith  hea lth  p lans, but 
negotiation  over certain price-re lated  terms is limited to situations in w h ich  the health  plan 
has "substantial m arket pow er,"  which, under the bill's terms, exists w h en  a  hea lth  plan's 
m arket share exceeds 15%. In addition, under section 5(f), w here  a hea lth  p lan  has less 
than  a 5%  m arket share, the physic ian  group m ay  not exceed  30%  o f  phy s ic ians  (or o f  a 
particular physician  type o r  specialty) in the health  p lan  service area.

A lthough  the bill appears to m ake the concept o f  m arket pow er an  im portan t lim itation  on 
som e forms o f  co llective bargaining, it is unclear how  m arket shares are to be  delineated 
or applied. A ccording  to the bill, substantial m arket pow er exists i f  the health  p lan  has a 
15% share o f  any  o f  the following: (1) the n um b er  o f 'covered  lives as reported  by  the 
insurance com m issioner; (2) the actual num ber o f  consum ers o f  p repaid  com prehensive 
health services; o r  (3) a particular "market segm ent." to wit: "M edicare. M edica id , or 
com m ercial, m anaged  care and health m aintenance organization." A lthough  ca tegory  (1) 
appears straightforward, it is unclear to us w hat is in tended by  the o the r  two categories. 
M oreover, it is n o t  clear w hat geographic area w ould  be used to calculate m ark e t  shares, at 
least w ith  respect to ca tegories (2) and (3), o r  which  payers are to be inc luded  in the 
m arket share calculations.

Aside from the am biguity , how ever, the bill's p rovisions arc n o t  based on accepted  
concepts o f  m arket pow er in a legal or economic sense. M arket p o w er  is, s im ply  put, the 
pow er to raise p rices above com petitive levels, or in the case o f  buyers , the ability  to 
reduce prices b e low  com petit ive  levels. M arket share can  indicate m arket pow er, but only  
i f  based  upon  a p roperly  defined market. Even i f  the bill's categories correc tly  identified 
relevant markets, a 15% m ark e t  share (let alone a share above 5% ) is n o t  a level ordinarily 
p resum ed  to constitute m arket p o w c r . ^  In addition, the bill does not take  into account 
case o f  en try  in assessing m arket power, as antitrust analysis ordinarily  w ould.

The limitation on  the "m arket share" o f  physic ian  groups negotiating  w ith  sm all health 
plans (w hich  sets a h igher threshold  for physician m arket p o w er  than fo r  health  p lan  
m arket pow er) also does not reflect market pow er, and m ay  understate the econom ic  clout 
o f  a p hysic ian  group. T h e  30%  share, limitation is based on the p ortion  o f  physic ians  "in
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tlic health  p lan  service area  o r proposed  service area." There  is no  reason, how ever, to 
expect that a  health  p lan  service area would necessarily represent an appropriate  
geographic m arket for the physician  services in question. Indeed, geographic m arkets for 
physician  services m ay  vary  by specialty. A  health  plan service area  could  well b e  broader 
that the geograph ic  m ark e t  for physic ian  services, w ith  the result that the  30%  cap would  
not preven t aggregation  o f  physicians with substantial m arket p o w er  w ith in  the service 
area negotia ting  w ith  very  small health  plans.

The o ther m ajo r  lim itation  in the bill, section 2(b), which provides that "N oth ing  herein  
shall be construed  to a llow  a 'boycott," also raises significant questions o f  interpretation 
and m ay  not offer significant protection to consumers. First, its w ord ing  and p lacem ent 
could be  read  to suggest that the limitation applies only to the conduct authorized  in 
Section 2, rather than the entire bill. I f  That were the c a s e ,  o ther sections o f  the bill could 
perm it physic ians to engage in boycotts. Second, the term  "boycott" has been subject to 
varying interpretations, in som e cases being understood as collective refusals to deal to 
force a party  to accept terms, ‘.md in others lim ited to refusals to deal w ith  third parties to
pressure another par ty  w ith  w hom  the g 'oup  has a d i s p u t e . ^  It is unclear w hether the bill 
is in tended to bar agreem ents not to deal w ith health  p lans except on 
collectively-determ ined terms, o r  w hether it w o u ld  only p rohibit agreem ents to w ithhold 
services from  th ird  parties (patients o r  others), in order to pressure health  p lans to accede 
to the contract terms dem anded  by  the physician group,

The federal co llective bargain ing  bill excludes from its authorization "collective cessation 
o f  services to parients" ( i . e . .  boycotts in the narrow sense), and the C om m iss ion  in its 
tes tim ony (p.S) observed that "this limitation takes virtually  nothing aw ay  from the 
coercive p o w er  Lhc bill grants to providers." Furtherm ore, as the testim ony explains, a 
collective refusal to contract, i f  it did not force the health  p lan to capitulate to physician 
dem ands for fee increases, could  result in patients' having to pay  m edical bills out o f  their 
own pockets, and thus w ould  im pose formidable obstacles to patients seeking care.

f

Even i f  it w ere  c lear  that the D.C. bill would not protect physicians ' concerted refusals to 
deal w ith  health  plans, how ever, its authorization o f  collective bargain ing  w ould  still 
present a serious risk  o f  an ticom petitive harm. A s the C om m ission  has previously  
observed, collective negotiations by  their very' nature can convey an implicit th reat that i f  
the health  plan does not agree to terms acceptable to the physic ian  group, the p lan  will be 
unable to obta in  agreem ents w ith  group m em bers.1̂  B y  im m unizing, and thereby 
encouraging, agreem ents am ong  physicians on the prices and o ther terms they w ill  accept 
from health  plans, the bill w ould  facilitate coordinated conduct am ong  physic ians, such as 
collusive refusals to deal that, even though not immune, w ould  be difficult to detect and 
prosecute. I w ould  also note  that the analysis that accom panies the A M A  model 
legislation m akes it clear that the bill's purpose is to allow physicians to exert "leverage" 
over payers  in  order to obtain  m ore favorable terms. Thus, excluding concerted refusals to 
contract from  the b ill’s protections would not appear to elim inate the coercive force o f  
collective bargain ing, o r  obviate concerns that the bill w ould  increase the likelihood o f  
concerted  refusals to contract.

I w ould  also no te  that die analysis in the A M A  m odel states thar. Section 2 allows 
physic ians to d iscuss m anaged  care contract terms "free from the antitrust risk that 
norm ally  accom pan ies  such collaborative activity." You m ay  w ish  to advise Council 
m em bers that the antitrust laws do not prohibit the m ere d iscussion o f  issues such  as those 
enum erated  in Section 2 unaccom panied  by agreements on  the terms on which the
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physicians w ill  deal. . ,

Immunity Issues

U nder Lhe jud ic ia l ly -c rea ted  "state action" doctrine, states m ay  override th e  national policy 
favoring com petit ion  and prov ide that aspects o f  their econom ies  w ill b e  g ov ern ed  b y  state 
regulation ra ther  than  m arket forces. States, however, m a y  not 3 im ply  au thorize p riva te
parties to v iolate  the antitrust l a w s . ^ J  Instead, a  state m u s t  substitute  its o w n  contro l for 
that o f  the m arket.  T o  that end, the state legislature m ust c learly  articulate  a p o licy  to 
displace com petit ion  with regulation , and  state officials m u s t  actively  superv ise  the  
privare an ticom petit ive  conduct. S e e  C a l i f o r n i a  R e t a i l  L i q u o r  D e a l e r s  A s s e n  v. M i d c a l  
A l u m i n u m ,  I n c . ,  445 U .S . 9 2  (1980).

A  threshold issue  is w hether  the D istrict o f  Colum bia is equivalen t to a s ta te  for purposes 
o f  the state ac tion  doctrine, o r  o therw ise has the ability under federal law  to create 
antitrust im m unity  for p riva te  parries. I am not aware o f  any  contro lling  au thority  on the
question, and 1 am  n o t  in a pos ition  to offer an opinion.*-^-* It is, o f  course, a k ey  question 
to be resolved, because  i f  the Council lacks authority to create antitrust im m u nity  through 
adoption o f  a regu la to ry  schem e, physic ians acting in reliance on the bill w o u ld  b e  
exposed to sign ifican t risk  o f  antitrust liability.

Assuming, how ever ,  that the Council has the authority to create state action im m unity , the 
critical question  is w hether  the bill establishes a scheme w ith  sufficiently  active state 
supervision o f  p r iva te  conduct to satisfy  the second prong  o f  the state action test. T h e  bill's 
authorization o f  collective bargain ing  appears to satisfy the requ irem ent o f  a  s tate policy 
to supplant com petition . B ut in order for state supervision to be  adequate for s ta te  action 
purposes, state officials m us t  "have and exercise ultimate control over the challenged  
anticompetitive conduct."  P a t r i c k  v . B n r g e t .  486 U.S. 94, 100 (1988). On this second 
requirem ent for im m unity , the bill falls far short.

Section 6 o f  the bill p rov ides that the  representative w ho will  negotiate  on  b e h a l f  o f  
physicians m u s t  obta in  approval from  the M ay o r  to undertake negotiations. T he  M ay o r is 
to witlihold approval i f  "the proposed  negotiations w ould  exceed  the au thority  gran ted  
under this act." Section  6(b). The M ay o r  is to m ake  this de term ination  w ith in  30  days 
based on in form ation  identifying the representative, its p lans and procedures, and  "a b r ie f  
report" iden tify ing  the p roposed  subject m atter o f  the negotiations and  the expected  
benefits to b e  achie ed. In addition, the representative m us t  furnish for the M ay o r 's  
approval, p rior  to dissem ination , a copy  o f  "all com m unications to be  m ade to physic ians 
related to negotiations, d iscussions, and health  p lan offers." T he bill does not g ran t  the 
M ayor the p o w er  to rev iew  and d isapprove contract term s or o ther m atters on the  ground 
that they arc unreasonable, unjust, o r  o therwise contrary to the interests o f  consum ers.

The Suprem e C ourt  has m ade it clear that the active supervision standard  is a rigorous 
one, designed to ensure  that ail an ticom petitive act o f  a p riva te  party  is sh ielded  from 
antitrust liability  only  when "the S tate  has effectively m ad e  [the challenged] conduct its 
own." P a t r i c k  at 106. It is n o t  m et w h e re  the review ing sta te  official does n o t  evaluate the 
substantive m erits  o f  the private action. Td. at 102-105. Thus, the Court has  he ld  that a 
state did not ac tive ly  supervise price arrangements w hen it did not estab lish  the p rices, 
review the reasonableness o fp r ic e s ,  m onitor m arket conditions, or engage in an y  "pointed 
reexam ination" o f  the  program . M i d c a l ,  445 U.S. at 105-106. Active superv ision  requires 
that the state exerc ise  "sufficient independent judgm ent and  control so that the details  o f
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the rates o r  p rices  Iiave been  established as a p roduct o f  deliberate state in tervention, not: 
a imply by  agreement am ong p riva te  parties." F e d e r a l  T r a d e  C o m m i s s i o n  v. T i c o r  T i t l e  
I n s u r a n c e  C o . ,  504  U .S .621, 634-35 (1992).

The apparently  lim ited  nature o f  the M ayor's  authority to rev iew  and approve the 
authorized p r iva te  conduct a lone m akes  the bill on  its face inadequate to establish  active 
supervision. O ther  aspects o f  the b ill also raise questions as to the adequacy o f  
supervision. F o r  exam ple, the limited nature o f  in form ation  that a  physician  representative 
m ust prov ide to obta in  approval w ou ld  raise questions as to  the extent to w hich  
governm ent officials h av e  exercised "sufficient independent ju d g m e n t  and control." 
Indeed, it  is unclear that the M ay o r  w ould  even  have sufficient in form ation  to determ ine 
w hether the group 's  negotiations com plied  w ith  the m arket share limitations o f  the bill. In 
addition, the b i l l ’s failure to specify  a  standard against w hich  the M ay o r w ou ld  evaluate 
proposed collective bargain ing  activities further suggests that no  substantive rev iew  is 
contemplated.

Parties c la im ing  im m unity  under the state action doctrine b ear the burden  o f  establishing 
that they are entitled to such imm unity . Thus, should  the Council desire to go forward 
with a collective bargain ing bill, it will be important to ensure that the bill establishes a 
regulatory schem e that m eets the rigorous requirem ents that the Suprem e Court has 
established. O therw ise, physicians rely ing on the bill's p rov isions to provide antitrust 
im m unity  w o u ld  risk exposure to potentially  significant f inancial liability for their  actions.

t f 4- *

I hope y o u  find these com m ents helpful. The views expressed in this lerter, o f  course, do 
not necessarily  represent the views o f  the Com m ission  o r any individual Comm issioner. 
Should you  have any  additional questions, feel free to contaci m e  at 202-326-36SS.

Sincerely,

R ichard A. F cin stc in  
Assistant D irec to r

Attachments
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6. Testimony o f  Federal Trade Commission before the House Judiciary Committee on H.R. 1304 (June 21, 
1999) at 10.

7. See, e.g.. Statement 8 o f Statements o f Antitrust Enforcement Policy in Health Care, supra note 1 
(establishing antitrust "safety 2one" for physician network joint ventures that constitute 20 percent or less of 
the physicians in each physician specialty in the relevant geographic market)

S, Sec Hartford Fire Insurance Co. v. California, 509 U.S. 764 (1993). In Hartford, which construed the 
meaning o f the term "boycott" for purposes o f the McCarran-Ferguson Act, Justice Scalia, writing for the 
majority, distinguished between boycotts and "concerted agreements to seek particular terms in particular 
transactions," which he termed "cartelization." Id. at 801-S02. A boycott, Justice Scalia wrote, is limited to a 
refusal to deal with a party in order to obtain an objective collateral to the boycoticis* relationship with that 
party. Id. at 801. He also pointed to a distinction in labor law between a strike, i.e., a collective refusal to 
deal with an employer to obtain better contract terms from that employer, and a boycott, involving a work 
stoppage designed to put pressure on some other employer.

9. See Michigan State xVledical Society, 101 F.T.C. 191, 296 n.32 (I9S3) ("tl^argaining process itself 
carries the implication of adverse consequences if  a satisfactory agreement cannot be obtained"); see also 
Preferred Physicians Inc., 110 F.T.C. 157, 160 (19S8) (consent order) (threat o f adverse consequences 
inherent in collective negotiations)..10. Parker v. Brown, 341 U.S. 351 (1943) ("a state does not give immunity to those who violate the 
Sherman Act by authorizing them to violate it, or declaring that their action is lawful").

11. In American Telephone <&. Telegraph Co. v Eastern Pay Phones, Inc.., 7G7 F. Supp. 1335 (E.D. Va. 
1991), the court ruled that a regulatory scheme o f the District o f Columbia did not provide stare action 
immunity, without discussing whether the District stands on the same footing as states with respect to the 
state action doctrine. An earlier case (arising prior to Congress' grant to the District of home rule powers) 
involving the Districr o f Columbia Annury Board, a governmental entity, evaluated antitrust immunity 
claims with reference the Board's federal enabling legislation. SeeH echt v. Pro-Football, Inc., 444 F.2d 931 
(D.C. Cir 1971).
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DEPARTMENT OF JUSTICE AND FEDERAL TRADE COMMISSION STATEMENTS OF 
ANTITRUST ENFORCEMENT POLICY IN HEALTH CARE

INTRODUCTION

In Septem ber 1993, the Department o f  Justice and the Federal Trade C om m iss ion  (the "Agencies", issued 
six statements o f  their antitrust enforcement policies regarding m ergers and various jo in t  activities in the 
health care area. The six policy statements addressed: (1) hospital m ergers; (2) hospital jo in t ventures 
involving high-technology or other expensive medical equipm ent; (3) physic ians’ provision ol information 
to purchasers o f  health care services; (4) hospital participation in exchanges of price and cost information: 
(5) health care prov iders 'jo in t  purchasing arrangements; and (6) physician netw ork  jo in t ventures. The 
Agencies also com m itted  to issuing expedited Department o f  Justice business reviews and Federal Trade 
Com m ission advisory opinions in response to requests for antitrust guidance on specific proposed conduct 
involving the health care industry.

The 1993 policy statements and expedited specific Agency guidance were designed  to advise the health
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care com m unity  in a time of tremendous change, and to address, as completely as possible , the p rob lem  o f 
uncertainty concerning the Agencies' enforcement policy that som e had said might deter m ergers, jo in t 
ventures, or o ther activities that could lower health care costs. Sound antitrust enforcem ent, o f  course, 
continued to protect consum ers against anticompetitive activities.

When the A gencies issued the 1993 health care antitrust enforcement policy statements, they recognized 
that additional guidance might be desirable in the areas covered by those statements as well as in o ther 
health care areas, and com m itted  to issuing revised and additional policy statements as warranted. In light 
of the com m ents the Agencies received on the 1993 statements and the Agencies' own experience, the 
Agencies revised and expanded the health care antitrust enforcement policy statements in S ep tem ber 1994. 
The 1994 statements, which superseded the 1993 statements, added new statements addressing hospital 
joint ventures involving specialized clinical or other expensive health care services, providers ' collective 
provision o f  fee-related information to purchasers o f  health care services, and analytical principles relating 
to a broad range o f  health care provider networks (termed "multiprovider networks"), and expanded  the 
antitrust "safety zones" for several other statements.

Since issuance o f  the J994 statements, health care markets have continued to evolve in response to 
consum er dem and and competition in the marketplace. New  arrangements and variations on existing 
arrangements involving jo in t activity by health care providers continue to emerge to meet co n su m e rs ’, 
purchasers', and payers' desire for more efficient delivery o f  high quality health care services. D uring  this 
period, the Agencies have gained additional experience with arrangements involving jo in t p rov ider 
activity. As a result of these developments, the Agencies have decided to amplify the en fo rcem ent policy 
statement on physician network joint ventures and the more general statement on m ultiprov ider networks.

In these revised statements, the Agencies continue to analyze all types o f  health care p rovider networks 
under general antitrust principles. These principles are sufficiently flexible to take into account the 
particular characteristics o f  health care markets and the rapid changes that are occurring in those markets. 
The Agencies em phasize that it is not their intent to treat such networks either m ore strictly or m ore 
leniently than jo in t ventures in other industries, or to favor any particular procom petitive o rganization  or 
structure o f  health care delivery over other forms that consum ers may desire. Rather, their goal is to ensure 
a competitive m arketplace in which consum ers will have the benefit o f  high quality, cost-effective health 
care and a wide range o f  choices, including new provider-controlled networks that expand  consum er 
choice and increase competition.

The revisions to the statements on physician network jo in t ventures and m ultiprovider netw orks are 
sum marized below. In addition to these revisions, various changes have been made to the language o f  both 
statements to improve their clarity. No revisions have been made to any o f the other statements.

Physician Network .Joint Ventures

The revised statement on physician network jo in t ventures provides tin expanded discussion  o f the antitrust 
principles that apply to such ventures. The revisions focus on the analysis o f  networks that fall outs ide the 
safety zones contained in the existing statement, particularly those networks that do not involve the sharing 
o f  substantial financial risk by their physician participants. The revised statement explains that where 
physicians' integration through the network is likely to produce significant efficiencies, any agreem ents on 
price reasonably necessary to accomplish the venture's procom petitive benefits will be analyzed under the 
rule o f  reason.

The revised statement adds three hypothetical exam ples to further illustrate the application o f  these 
principles: ( l ) a  physician network joint venture that does not involve the sharing o f substantial financial
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risk, bui receives rule o f  reason treatment due to the extensive integration am ong its physician participants;
(2) a network that involves both risk-sharing and non-risk-sharing activities, and receives rule o f  reason 
treatment; and (3) a network that involves little or no integration among its physician participants, and is 
per se illegal.

T  safety zones for physician network jo in t ventures remain unchanged, but the revised statement 
identifies additional types o f  financial risk-sharing arrangements that can qualify a network for the safety 
zones. It also further em phasizes two points previously  made in the 1994 statements. First, the 
enumeration in the statements o f  particular exam ples of substantial financial risk sharing does not 
foreclose consideration o f  other arrangements through which physicians m ay share substantial financial 
risk. Second, a physician network that falls outside the safety zones is not necessarily anticompetitive.

Multiprovider Networks

In 1994, the A gencies issued a new statement on m ultiprovider health care networks that described the 
general antitrust analysis o f  such networks. T he  revised statement on m ultiprovider networks emphasizes 
that it is intended to articulate general principles relating to a wide range o f  health  care prov ider networks. 
M any o f the revisions to this statement reflect changes m ade to the revised statement on physician network 
joint ventures. In addition, four hypothetical exam ples involving PH O s ("physician-hospital 
organizations"), including one involving "m essenger model" arrangements, have been added.

Safety Zones and Hypothetical Examples

Most of the nine sta tem ents give health care providers guidance in the form o f  antitrust safety zones, which 
describe conduct that the Agencies will not challenge under the antitrust laws, absent extraordinary 
circumstances. The A gencies are aware that som e parties have interpreted the safety zones as defining the 
limits o f  jo in t conduct that is permissible under the antitrust laws. This view is incorrect. The inclusion of 
certain conduct within the antitrust safety zones does not imply that conduct falling outside the safety 
zones is likely to be challenged by the Agencies. Antitrust analysis is inherently fact-intensive. The safety 
zones arc designed to require consideration o f  only a few factors that are relatively easy to apply, and to 
provide the Agencies with a high degree o f  confidence that arrangements falling within them  are unlikely 
to raise substantial com petitive concerns. Thus , the safety zones encom pass only  a subset o f  provider 
arrangements that the A gencies are unlikely to challenge under the antitrust laws. The statements outline 
the analysis the Agencies will use to review conduct that falls outside the safety zones.

Likewise, the statements ' hypothetical exam ples concluding that the Agencies w ould  not challenge the 
particular arrangement do not mean that conduct varying from the exam ples is likely to be challenged by 
the Agencies. T he  hypothetical exam ples are designed to illustrate how the sta tem ents’ general principles 
apply to specific situations. Interested parties should exam ine the business review letters issued by the 
Department o f  Justice and the advisory opin ions issued by the Federal Trade C om m ission  and its staff for 
additional guidance on the application and interpretation of these statements. Copies  o f  those letters and 
opinions and sum m aries  o f  the letters and opinions are available from the Agencies at the mailing and 
Internet addresses listed at the end of the statements.

The statements also set forth the Department o f  Justice's business review procedure and the Federal Trade 
Com m ission 's advisory opinion procedure under which the health care com m unity  can obtain the 
Agencies' antitrust enforcem ent intentions regarding specific proposed conduct on an expedited basis. The 
statements continue the com m itm ent o f  the Agencies to respond to requests for business reviews or 
advisory opinions from the health care com m unity  no later than 90 days after all necessary  information is 
received regarding any m atter addressed in the statements, except requests relating to hospital mergers
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outside the antitrust safely zone and multiprovider networks. The Agencies also will respond to business 
review or advisory opinion requests regarding m ulliprovider networks or other non-m erger h e J t h  care 
matters within 120 days after all necessary information is received. The A gencies intend to work closely 
with persons m aking requests to clarify what information is necessary and to p ovide guidance throughout 
the process. The A gencies  continue this com mitment to expedited review in an effort to reduce antitrust 
uncertainty for the health  care industry in what the Agencies recognize is a tim e of fundam ental change.

The Agencies recognize the importance of antitrust guidance in evolving health care contexts. 
Consequently, the Agencies continue their com m itm ent to issue additional guidance as warranted.

]. STATEMENT OF DEPARTMENT OF JUSTICE AND FEDERAL TRADE COMMISSION 
ENFORCEMENT POLICY ON MERGERS AMONG HOSPITALS

Introduction

Most hospital mergers and acquisitions ("mergers") do not present com petitive concerns. W hile  careful 
analysis m ay be necessary to determine the likely competitive effect of a particular hospital merger, the 
com petitive effect o f  m any hospital mergers is relatively easy to assess. This statement sets forth an 
antitrust safety zone for certain m ergers in light of the Agencies' extensive experience analyzing hospital 
mergers. M ergers that fall within the antitrust safety zone will not be challenged by the Agencies under the 
antitrust laws, absent extraordinary  c i rc u m s ta n c e s .^  This policy statement also briefly describes the 
Agencies' antitrust analysis o f  hospital mergers that fall outside the antitrust safety zone.

A. Antitrust Safety Zone: Mergers Of Hospitals That Will Not Be Challenged, Absent Extraordinary 
Circumstances, By The Agencies

The Agencies will not challenge any merger between two general acute-care hospitals where one o f the 
hospitals (1) has an average o f fewer than 100 licensed beds over the three most recent years, and (2) has 
an average daily inpatient census o f  fewer than 40 patients over the three most recent years, absent 
extraordinary circum stances. This antitrust safety zone will not apply if that hospital is less than 5 years 
old.

The Agencies recognize that in som e cases a general acute care hospital with few er than 100 licensed beds 
and an average daily inpatient census of fewer than 40 patients will be the only hospital in a relevant 
market. As such, the hospital does not com pete in any significant way with other hospitals. Accordingly, 
mergers involving such hospitals are unlikely to reduce competition substantially.

The Agencies also recognize that many general acute care hospitals, especially rural hospitals, with fewer 
than 100 licensed beds and an average daily inpatient census o f  few er than 40  patients are unlikely to 
achieve the efficiencies that larger hospitals enjoy. Some o f those cost-saving efficiencies may be realized, 
however, through a m erger with another hospital.

B. The Agencies' Analysis Of Hospital Mergers That Fall Outside The Antitrust Safety Zone

Hospital mergers that fall outside the antitrust safety zone are not necessarily anticompetitive, and may be 
procompetitive. The Agencies ' analysis o f  hospital mergers follows the five steps set forth in the 
Department o f  Justice/ Federal Trade Com m ission 1 9 9 2  H o r i z o n t a l  M e r g e r  G u i d e l i n e s .
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are likely to be national or at least regional in scope. Thus, while County and SM C  might well account for 
more than 35 percent o f  the total sales of many hospital supplies in Smalltown or Rural County, they and 
the o ther hospitals in Big City that will participate in the arrangement together would likely not account for 
significant peicentages o f sales in the actual relevant markets. Thus, the first criterion for inclusion in the 
safely zone is likely to be satisfied.

The Agencies would then inquire whether the supplies to be purchased jo intly  account for less than 20 
percent o f  the total revenues from all products and services sold by each o f the com peting  hospitals that 
participate in the arrangement. In this case, County  and SM C  are competing hospitals, but this second 
criterion for inclusion in the safety zone is also likely to be satisfied, and the Agencies would not challenge 
the jo in t  purchasing arrangement.

***

Hospitals or other health care providers that are considering jo in t purchasing arrangements and are unsure 
o f  the legality o f  their  conduct under the antitrust laws can take advantage o f  the Departm ent o f  Justice's 
expedited business review procedure for jo in t ventures and information exchanges announced on 
D ecem ber 1, 1992 (58 Fed. Reg. 6132 (1993)) or the Federal Trade Com m ission 's advisory opinion 
procedure contained at 16 C.F.R. 1.1-1.4 (1993). The Agencies will respond to a business review or 
advisory opinion request on behalf of health care providers considering a jo in t purchasing arrangement 
within 90 days after all necessary information is submitted. The Department's D ecem ber 1, 1992 
announcem ent contains specific guidance as to the information that should be submitted.

8. STATEMENT OF DEPARTMENT OF JUSTICE AND FEDERAL TRADE COMMISSION 
ENFORCEMENT POLICY ON PHYSICIAN NETWORK JOINT V EN TU R ES

Introduction

In recent years, health plans and other purchasers o f  health care services have developed a variety of 
managed care program s that seek to reduce the costs and assure the quality o f  health care services. M any 
physicians and physician groups have organized physician network jo in t ventures, such as individual 
practice associations ("IPAs"), preferred provider o rganizations ("PPOs"), and other arrangements to 
market their services to these p l a n s . ^  Typically, such networks contract with the plans to provide 
physician services to plan subscribers at p redeterm ined prices, and the physician participants in the 
networks agree to controls aimed at containing costs and assuring the appropriate and efficient provision of 
high quality physician services. By developing and im plem enting m echanism s that encourage physicians to 
collaborate  in practicing efficiently as part o f  the network, m any physician network jo in t ventures prom ise 
significant procom petitive benefits for consum ers o f  health care services.

As used in this statement, a physician network jo in t venture is a physician-controlled venture in which the 
network 's p hysx ian  participants collectively agree on prices or price-related terms and jo in tly  market their 
s e r v i c e s O t h e r  types o f health care network jo in t ventures are not directly addressed by this 

s t a t e m e n t . ^

This statement o f  enforcement policy describes the Agencies ' antitrust analysis o f  physician network jo in t 
ventures, and presents several examples of its application to specific hypothetical physician network joint 
ventures. Before describing the general antitrust analysis, the statement sets forth antitrust safety zones that 
describe physician network joint ventures that are highly unlikely to raise substantial com petitive concerns,
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and therefore will not be challenged by the Agencies under the antitrust laws, absent extraordinary 
circumstances.

The Agencies emphasize that m erely because a physician network joint venture does not com e within a 
safety zone in no way indicates that it is unlawful under the antitrust laws. On the contrary, such 
arrangements may be procom petitive and lawful, and many such arrangements have received favorable 
business review letters or advisory opinions from the A g e n c ie s .* ^  The safety zones use a few factors that 
are relatively easy to apply, to define a category o f ventures for which the A gencies presum e r.o 
anticompetitive harm, without exam ining competitive conditions in the particular case. A determination 
about the lawfulness o f  physician netw'ork jo in t ventures that fall outside the safety zones must be m ade on 
a case-by-case basis according to general antitrust principles and the more specific analysis described in 
this statement.

A .  A n t i t r u s t  S a f e t y  Z o n e s

This section describes those physician network jo in t ventures that will fall within the antitrust safety zones 
designated by the Agencies. The antitrust safety z. :es differ for "exclusive" and "non-exclusive" physician 
netw'ork joint ventures. In an "exclusive" venture, the network’s physician participants are restricted in 
their ability to, or do not in practice, individually contract or affiliate with other network jo in t ventures or 
health plans. In a "non-exclusive" venture, on the other hand, the physician participants in fact do, or are 
available to, affiliate with other networks or contract individually with health plans. Th is  section explains 
how' the Agencies will determ ine w'hether a physician netw'ork jo in t venture is exclusive or non-exclusive. 
It also illustrates types o f  arrangem ents that can involve the sharing o f  substantial financial risk am ong a 
network's physician participants, which is necessary for a network to com e within the safety zones.

V-* ] ,  E x c l u s i v e  P h y s i c i a n  N e t w o r k  J o i n t  V e n t u r e s  T h a t  T h e  A g e n c i e s  W i l l  N o t  C h a l l e n g e ,  A b s e n t  
/ E x t r a o r d i n a r y  C i r c u m s t a n c e s

The Agencies will not challenge, absent extraordinary circumstances, an exclusive physician  network jo in t 
venture whose physician participants share substantial financial risk and constitute 20 percent or less o f  the 
p h y s i c i a n s ^  in each physician specially with active hospital staff privileges w ho practice in the relevant 
geographic m a rk e t /2-^  In relevant m arkets with fewer than five physicians in a particu lar specialty, an 
exclusive physician network jo in t venture otherwise qualifying for the antitrust safety zone  may include 
one physician from that specialty, on a non-exclusive basis, even though the inclusion o f  that physician 
results in the venture consisting o f  m ore than 20 percent o f  the physicians in that specialty.

2. N o n - E x c l u s i v e  P h y s i c i a n  N e t w o r k  J o i n t  V e n t u r e s  T h a t  T h e  A g e n c i e s  W i l l  N o t  C h a l l e n g e ,  A b s e n t  
E x t r a o r d i n a r y  C i r c u m s t a n c e s

The Agencies will not challenge, absent extraordinary circumstances, a non-exclusive physician network 
joint venture whose physician participants share substantial financial risk and constitute  30  percent or less 
o f  the physicians in each physician specially with active hospital staff privileges w ho  practice in the 
relevant geographic market. In relevant m arkets with fewer than four physicians in a particular specialty, a 
non-exclusive physician network joint venture otherwise qualifying for the antitrust safety zone may 
include one physician from that specialty, even though the inclusion of tiiat physician results in

the venture consisting of more than 30 percent of the physicians in that specialty.

3 . I n d i c i a  O f  N o n - E x c l u s i v i t y
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Because of the different market share thresholds for the safety zones for exclusive and non-exclusive 
physician network jo in t ventures, the Agencies caution physician participants in a non-exclusive physician 
network joint venture to be sure that the network is non-exclusive in fact and not ju s t  in name. The 
Agencies will determ ine whether a physician network joint venture is exclusive or non-exclusive by its 
physician participants ' activities, and not simply by the terms o f the contractual relationship. In m aking that 
determination, the Agencies will examine the following indicia of non-exclusivity, am ong others:

(1) that viable com peting  networks or managed care plans with adequate physician participation currently 
exist in the market;

(2) that physicians in the network actually individually participate in, or contract with, other networks or 
managed care plans, or there is other evidence o f  their w illingness and incentive to do so;

(3) that physicians in the network earn substantial revenue from  other networks or through individual 
contracts with m anaged care plans;

(4) the absence o f  any indications o f significant de-participation from other networks or m anaged care 
plans in the market; and (5) the absence o f any indications o f coordination am ong the physicians in the 
network regarding price or other competitively significant term s of participation in o ther networks or 
managed care plans.

Networks also may limit or condition physician participants' freedom to contract outside the network in 
ways that fall short o f  a com mitment of full exclusivity. If those provisions significantly restrict the ability 
or willingness o f  a network 's physicians to jo in  o ther networks or contract individually with m anaged care 
plans, the network will be considered exclusive for purposes o f  the safety zones.

4. Sharing O f S u b s t a n t i a l  F i n a n c i a l  R i s k  B y  P h y s i c i a n s  I n  A P h y s i c i a n  N e t w o r k  J o i n t  V e n t u r e

To qualify for e ither antitrust safety zone, the participants in a physician network jo in t venture m ust share 
substantial financial risk in providing all the services that are jo in tly  priced through the n e t w o r k . ^ 1

The safety zones are limited to networks involving substantial financial risk sharing not because such risk 
sharing is a desired end in itself, but because it normally is a clear and reliable indicator that a physician 
network involves sufficient integration by its physician participants to achieve significant e f f i c i e n c i e s . ^
Risk sharing provides incentives for the physicians to cooperate  in controlling costs and im proving quality 
by managing the provision o f  services by network physicians.

The following are exam ples o f  some types o f arrangem ents through which participants in a physician 
network joint venture can share substantial financial r i s k : ^

(1) agreement by the venture to provide services to a health plan at a "capitated" r a i e : ^ ^

(2) agreement by the venture to provide designated services or classes o f  services to a health plan for a 
predetermined percentage o f premium or revenue from the p l a n ; ^

(3) use by the venture o f  significant financial incentives for its physician participants, as a group, to 
achieve specified cost-containmenl goals. Tw o m ethods by which the venture can accomplish this are:

(a) withholding from  all physician participants in the network a substantial amount o f  the com pensation
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due lo them, with distribution of that amount to the physician participants based on group perform ance in 
meeting the cost-containment goals o f  the network as a whole; or

(b) establishing overall cost or utilization targets for the network as a whole, with the ne tw ork ’s physician 
participants subject to subsequent substantial financial rewards or penalties based on group perform ance in 
m eeting the targets; and

(4) agreement by the venture to provide a com plex or extended course of treatment that requires the 
substantial coordination of care by physicians in different specialities offering a com plem entary  mix o f 
services, for a fixed, predetermined payment, where the costs of that course o f  treatment for any individual 
patient can vary greatly due to the individual patient's condition, the choice, com plexity , o r  length of 
treatment, or other f a c to r s .* ^

The Agencies recognize that new types o f  risk-sharing arrangements may develop. T he  pi seeding 
exam ples do not foreclose consideration o f  other arrangements through which the participants in a 
physician network jo in t venture may share substantial financial risk in the provision o f medical services 
through the n e tw o rk .^ *  Organizers of physician networks who are uncertain w hether their proposed 
arrangements constitute substantial financial risk sharing for purposes o f  this policy statement are 
encouraged to take advantage of the Agencies' expedited business review and advisory opinion procedures.

B. The Agencies' Analysis Of Physician Network Joint Ventures That Fall Outside The Antitrust 
Safety Zones

Physician network jo in t ventures that fall outside the antitrust safety zones also m ay  have the potential to 
create significant efficiencies, and do not necessarily raise substantial antitrust concerns. For exam ple , 
physician network jo in t ventures in which the physician participants share substantial financial risk, but 
which involve a higher percentage o f  physicians in a relevant market than specified in the safety zones, 
may be lawful if they are not anticompetitive on b a l a n c e . ^  Likewise, physician netw ork  jo in t  ventures 
that do not involve the sharing o f  substantial financial risk also may be lawful if the physic ians’ integration 
through the jo in t venture creates significant efficiencies and the venture, on balance, is not anticompetitive.

The Agencies em phasize that it is not their intent to treat such networks either m ore strictly or more 
leniently than jo in t ventures in o ther industries, or to favor any particular procom petitive organization  or 
structure o f  health care delivery over other form s that consum ers may desire. Rather, their goal is to ensure 
a com petitive marketplace in which consum ers will have the benefit o f  high quality, cost-effective health 
care and a wide range o f  choices, including new provider-controlled networks that expand  consum er 
choice and increase competition.

1 . D e t e r m i n i n g  W h e n  A g r e e m e n t s  A m o n g  P h y s i c i a n s  I n  A  P h y s i c i a n  N e t w o r k  J o i n t  V e n t u r e  A r e  
A n a l y z e d  U n d e r  T h e  P u l e  O f  R e a s o n

Antitrust law treats naked agreem ents am ong com petitors that fix prices or allocate m arkets as per sc 
illegal. W here com petitors econom ically  integrate in a jo in t venture, however, such agreem ents , if 
reasonably necessary to accomplish the procom petitive benefits of the integration, are analyzed under the 
rule o f  r e a s o n . I n  accord with general antitrust principles, physician network jo in t  ventures will be 
analyzed under the rule of reason, and will not be viewed as per sc illegal, if the physic ians ' integration 
through the network is likely to produce significant efficiencies that benefit consum ers, and any price 
agreem ents (or other agreem ents that would o therwise be per se illegal) by the netw ork  physicians are 
reasonably necessary to realize those e f f ic ie n c ie s .^ *
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W here ihe participants in a physician network joint venture have agreed to share substantia] financial risk 
as defined in Section A .4. o f  this policy statement, their risk-sharing arrangem ent generally  establishes 
both an overall efficiency goal for the venture and the incentives for the physic ians to m eet that goal. The 
setting of price is integral to the venture's use of such an arrangement and therefore warrants evaluation 
under the rule o f  reason.

Physician network jo in t  ventures that do not involve the sharing o f substantial financial risk may also 
involve sufficient integration to demonstrate that the venture is likely to p roduce significant efficiencies. 
.Such integration can be evidenced by the network implementing an active and ongoing  program  to 
evaluate and modify practice patterns by the network's physician participants and create a high degree of 
interdependence and cooperation among the physicians to control costs and ensure quality. This program 
may include: (1) establishing m echanisms to monitor and control utilization o f  health care services that are 
designed to control costs and assure quality of care; (2) selectively choosing  network physicians who are 
likely to further these efficiency objectives; and (3) the significant investm ent o f  capital, both m onetary 
and human, in the necessary infrastructure and capability to realize the claim ed efficiencies.

The foregoing are not, however, the only types o f arrangements that can ev idence sufficient integration to 
warrant rule of reason analysis, and the Agencies will consider other arrangem ents that also may evidence 
such integration. How ever, in all cases, the Agencies' analysis will focus on substance, rather than form, in 
assessing a network's likelihood o f producing significant efficiencies. T o  the extent that agreements on 
prices to be charged for the integrated provision o f services are reasonably necessary to the verdure's 
achievement of efficiencies, they will be evaluated under the rule o f  reason.

In contrast lo integrated physician network jo in t ventures, such as these d iscussed above, there have been 
arrangements am ong physic ians that have taken the form o f  networks, but which  in purpose or effect were 
little more than efforts by their participants to prevent or impede com petitive  forces from  operating in the 
market. These arrangem ents are not likely to produce significant procom petitive efficiencies. Such 
arrangements have been, and will continue to be, treated as unlawful conspiracies o r  cartels, w hose price 
agreements are per se illegal.

Determining that an arrangement is merely a vehicle to fix prices or engage in naked anticompetitive 
conduct is a factual inquiry that must be done on a case-by-case basis to determ ine the arrangement's true 
nature and likely com petitive effects. However, a variety o f factors may tend to corroborate  a network's 
anticompetitive nature, including: statements evidencing anticompetitive purpose; a recent history o f  
anticompetitive behavior or collusion in the market, including efforts to obstruct or underm ine the 
development o f  m anaged care; obvious anticompetitive structure o f  the netw ork  ( e . g . ,  a network 
comprising a very high percentage o f  local area physicians, w hose participation in the network is 
exclusive, without any plausible business o r  efficiency justification); the absence o f  any m echanism s with 
the potential for generating significant efficiencies or otherwise increasing com petition  through the 
network; the presence o f  anticompetitive collateral agreements; and the absence o f  m echanism s to prevent 
the network's operation  from having anticompetitive spillover effects outs ide the network.

2 .  A p p l y i n g  T h e  R u l e  O f  R e a s o n

A rule of reason analysis determ ines whether the formation and operation o f  the jo in t  venture may have a 
substantial an ticom petitive effect and. if so, whether that potential effect is outw eighed by any 
procompetitive efficiencies resulting from the joint venture. The rule o f  reason analysis lakes into account 
characteristics o f  the particular physician network joint venture, and the com petitive  environm ent in which 
it operates, that bear on the venture 's likely effect on competition.
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A deiermination about the lawfulness of a network's activity under the. rule o f  reason som etim es can be 
reached without an extensive inquiry under each step of the analysis. For exam ple, a physician network 
joint venture that involves substantial clinical integration may include a relatively small percentage o f the 
physicians in the relevant markets on a non-exclusive basis. In that case, the A gencies may be able lo 
conclude expeditiously  that the network is unlikely to be anticompetitive, based on the com petitive 
environment in which it operates. In assessing the competitive environment, the Agencies would  consider 
such market factors as the number, types, and size of m anaged care plans operating in the area, the extent 
o f  physician participation in those plans, and the economic importance o f the m anaged care p lans to area 
physicians. S e e  i n f r a  Exam ple 1. Alternatively, for exam ple, if a restraint that facially appears to be o f  a 
kind that would always or almost always tend to reduce output or increase prices, but has not been 
considered per se unlawful, is not reasonably necessary to the creation o f  efficiencies, the A gencies  will 
likely challenge the restraint without an elaborate analysis o f  market definition and market p o w e r / ^

The steps ordinarily involved in a rule o f  reason analysis o f  physician network jo in t ventures are set forth 
below.

S t e p  o n e :  D e f i n e  t h e  r e l e v a n t  m a r k e t .  The Agencies evaluate the competitive effects of a physician 
network joint venture in each relevant market in which it operates or has substantial impact. In defin ing the 
relevant product and geographic markets, the Agencies look to what substitutes, as a practical m atter, are 
reasonably available to consumers for the services in q u e s t i o n . ^  The Agencies will first identify  the 
relevant services that the physician network jo in t venture provides. Although all services prov ided  by each 
physician specialty might be a separate relevant service market, there may be instances in which  significant 
overlap o f services provided by different physician specialties, or in som e circum stances, certain 
nonphysician health care providers, justifies including services from more than one physician specialty  or 
category of p roviders in the same market. For each relevant service market, the relevant geographic  m arket 
will include all physicians (or other providers) who are good substitutes for the physician participants in 
the jo in t venture.

S t e p  t w o : E v a l u a t e  t h e  c o m p e t i t i v e  e f f e c t s  o f  t h e  p h y s i c i a n  j o i n t  v e n t u r e .  The Agencies exam ine  the 
structure and activities o f  the physician network joint venture and the nature of com petition  in the relevant 
market to determ ine whether the formation or operation o f  the venture is likely to have an an ticom petitive 
effect. Two key areas o f  competitive concern are whether a physician network jo in t venture could  raise the 
prices for physician services charged to health plans above com petitive levels, or could prevent o r  im pede 
the formation o r  operation o f  other networks or plans.

In assessing w hether a particular network arrangement could raise prices or exclude com petition , the 
Agencies will exam ine whether the network physicians collectively have the ability and incentive to 
engage in such conduct. The Agencies will consider not only the proportion of the physic ians in any 
relevant market who are in the network, but also the incentives faced by physicians in the netw ork, and 
whether different groups o f physicians in a network may have significantly different incentives that would 
reduce the likelihood of anticompetitive conduct. The Department o f  Justice has entered into final 
judgm ents that perm it a network to include a relatively large proportion o f  physicians in a relevant market 
where the percentage o f  physicians with an ownership interest in the network is strictly lim ited, and the 
network subcontracts with additional physicians under terms that create a sufficient divergence o f  
economic interest between the subcontracting physicians and the owner physicians so that the ow ner 
physicians have an incentive to control the costs to the network of the subcontracting p h y s i c i a n s / ^  
Evaluating the incentives faced by network physicians requires an examination of the facts .md 
circumstances o f each particular case. The Agencies will assess whether different group.-* o f  physic ians in 
the network actually have significantly divergent incentives that would override any shared interest, such
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as the incentive to profit from  higher fees for their medical services. The Agencies will also consider 
whether the behavior o f  network physicians or other market evidence indicates that the differing incentives 
am ong groups o f  physicians will not prevent anticompetitive conduct.

If. in the relevant market, there are many other networks or many physicians w ho would be available to 
form com peting  networks or to contract directly with health plans, it is unlikely  that the jo in t venture 
would raise significant competitive concerns. The Agencies will analyze the availability  o f  suitable 
physicians to form com peting  networks, including the exclusive or non-exclusive nature o f  the physician 
network jo in t venture.

The Agencies recognize that the competitive impact of exclusive arrangements or o ther limitations on the 
ability of a network's physician participants to contract outside the network can vary greatly. For example, 
in som e circum stances exclusivity may help a network serve its subscribers and increase its physician 
participants' incentives to further the interests o f  the network. In other situations, how ever, the 
anticompetitive risks posed by such exclusivity may outweigh its p rocom petitive benefits. Accordingly, 
the Agencies will evaluate the actual or likely effects o f  particular limitations on contracting in the market 
situation in which they occur.

An additional area o f  possib le  anticompetitive concern involves the risk o f  "spillover" effects from the 
venture. For exam ple , a jo in t venture may involve the exchange o f  com petitively  sensitive information 
am ong competing physicians and thereby becom e a vehicle for the network's physician participants to 
coordinate their activities outside the venture. Ventures that are structured to reduce the likelihood of such 
spillover are less likely to result in anticompetitive effects. For exam ple, a network that uses an outside 
agent to collect and analyze fee data from physicians for use in developing the netw oik 's  fee schedule, and 
avoids the sharing o f  such sensitive information am ong the network's physician participants, may reduce 
concerns that the information could be used by the network's physician participants to set prices for 
services they provide outside the network.

S t e p  t h r e e :  E v a l u a t e  t h e  i m p a c t  o f  p r o c o m p e t i t i v e  e f f i c i e n c i e s This step requires an exam ination o f the 
joint venture's likely procom petitive efficiencies, and the balancing o f these effic iencies against any likely 
anticompetitive effects. T he  greater the venture 's likely anticompetitive effects, the greater must be the 
venture's likely efficiencies. In assessing efficiency claims, the Agencies focus on net efficiencies that will 
be derived from the operation of the network and that result in lower prices or h igher quality to consumers. 
The Agencies will not accept claims o f  efficiencies if the parties reasonably can achieve equivalent or 
comparable savings through significantly less anticompetitive means. Inmaking this assessment, however, 
the Agencies will not search for a theoretically least restrict 've alternative that is not practical given 
business realities.

Experience indicates that, in general, more significant efficiencies are likely to result from a physician 
network jo in t venture 's substantial financial risk sharing or substantial clinical integration. H owever, the 
Agencies will consider a broad range of possible cost savings, including im proved  cost controls, case 
m anagem ent and quality assurance, econom ies of scale, and reduced adm inistrative or transaction costs.

In assessing the likelihood that efficiencies will be realized, the Agencies recognize that competition is one 
of the strongest m otivations for firms to lower prices, reduce costs, and provide h igher quality. Thus, the 
greater the com petition  facing the network, the more likely it is that the network will actually realize 
potential efficiencies that u 'ould benefit consum ers.

S t e p  f o u r :  E v a l u a t i o n  o f  c o l l a t e r a l  a g r e e m e n t s .  This step examines whether the physician network joint 
venture includes collateral agreements or conditions that unreasonably restrict com petition  and are unlikely
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lo contribute significantly to the legitimate purposes o f  the physician network jo in t venture. The Agencies 
will examine whether the collateral agreements are reasonably necessary to achieve the efficiencies sought 
by the joint venture. For exam ple, if  the physician participants in a physician network jo in t venture agree 
on the prices they will charge patients who are not covered by the health plans with which their network 
contracts, such an agreement plainly is not reasonably necessary to the success o f  the joint venture and is
an antitrust v i o l a t i o n . ^  Similarly, attempts by a physician network jo in t venture to exclude competitors 
or classes of com petitors o f  the network's physician participants from the m arket could have 
anticompetitive effects, without advancing ai.y legitimate, procompetitive goal o f  the network. This could 
happen, for exam ple, if the network facilitated agreements among the physicians to refuse to deal with 
such competitors outside the network, or to pressure other market participants to refuse to deal with such 
competitors or deny them necessary access to key facilities.

C. Examples Of Physician Network Joint Ventures

The following are exam ples o f  how the Agencies would apply the principles set forth in this statement to 
specific physician network jo in t ventures. The first three are new examples: 1) a network involving 
substantial clinical integration, that is unlikely to raise significant com petitive concerns under the rule o f  
reason; 2) a network involving both substantial financial risk-sharing and non-risk-sharing arrangements, 
which would be analyzed under the rule o f  reason; and 3) a network involving neither substantial financial 
risk-sharing nor substantial clinical integration, and whose price agreements likely would be challenged as 
per se unlawful. The last four exam ples involve networks that operate in a variety o f  market settings and 
with different levels o f  physician participants; three are networks that involve substantial financial 
risk-sharing and one is a network in which the physician participants do not jo in tly  agree on, or negotiate, 
price.

7. P h y s i c i a n  N e t w o r k  J o i n t  V e n t u r e  I n v o l v i n g  C l i n i c a l  I n t e g r a t i o n

Charlestown is a relatively isolated, medium-sized city. For the purposes o f  this exam ple, the services 
provided by primary care physicians and those provided by the different physician specialties each 
constitute a relevant product market; and the relevant geographic market for each o f  them is Charlestown.

Several HM O s and o ther significant m anaged care plans operate in Charlestown. A substantial proportion 
o f  insured individuals are enrolled in these plans, and enrollment in m anaged care is expected to increase. 
M any physicians in each o f  the specialties participate in more than one o f  these plans. There is no 
significant overlap am ong the participants on the physician panels o f  m any o f  these plans.

A group of Charlestow n physicians establishes an IPA to assume greater responsibility for m anaging the 
cost and quality o f  care rendered to Charlestown residents who are m em bers o f  health plans. They hope to 
reduce costs while m aintaining or improving the quality of care, and thus to attract more m anaged care 
patients to their practices.

The IPA will implement systems to establish goals relating to quality and appropriate utilization of 
services by IPA participants, regularly evaluate both individual participants' and the network's aggregate 
performance with respect to those goals, and modify individual participants' actual practices, where 
necessary, based on those evaluations. The IPA will engage in case m anagem ent, preauthorization o f some 
services, and concurrent and retiospective review of inpatient stays. In addition, the IPA is developing 
practice standards and protocols io govern treatment and utilization o f services, and it will actively review 
the caie rendered by each doctor in light of these standards and protocols.

T h e re  is a s ig n if ic a n t  in v e s tm e n t  o f  c ap ita l  to p u rch a se  the in fo rm a t io n  sy s te m s  n ec es sa ry  to g a th e r
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aggregate and individual data on the cost, quantity, and nature of services provided or ordered by the IPA 
physicians; to m easure  performance of the group and the individual doctors against cost and quality 
benchmarks; and to m onitor patient satisfaction. The IPA will provide payers with detailed reports on the 
cost and quantity o f  services provided, and on the network's success in meeting its goals.

The IPA will hire a medical director and a support staff to perform the above functions and lo coordinate 
patient care in specific cases. The doctors also have invested appreciable time in developing the practice 
standards and protocols, and will continue actively to m onitor care provided through the IPA. Network 
participants w ho fail to adhere to the network's standards and protocols will be subject to rem edial action, 
including the possibility  o f  expulsion from the network.

The IPA physicians will be paid by health plans on a fee-for-servicc basis; the physicians will not share 
substantial financial risk for the cost of services rendered to covered individuals through the network. The 
IPA will retain an agent to develop a fee schedule, negotiate fees, and contract with payers on behalf  o f  the 
venture. Inform ation about what participating doctors charge non-network patients will not be 
disseminated to participants in the IPA, and the doctors will not agree on the prices they will charge 
patients not covered  by IPA contracts.

The IPA is built around three geographically dispersed primary care group practices that together account 
for 25 percent o f  the prim ary  care doctors in Charlestown. A num ber o f  specialists to whom  the primary 
care doctors most often refer their patients also are invited to participate in the IPA. These specialists are 
selected based on their established referral relationships with the primary care doctors, the quality o f  care 
provided by the doctors, their willingness to cooperate with the goals o f  the IPA, and the need to provide 
convenient referral services to patients of the primary care doctors. Specialist services that are needed less 
frequently will be p rovided  by doctors who are not IPA participants. Participating specialists constitute 
from 20 to 35 percent o f  the specialists in each relevant market, depending on the specialty. Physician 
participation in the IPA is non-exclusive. M any IPA participants already do and are expected to continue to 
participate in o ther m anaged care plans and earn substantial incom e from those plans.

C o m p e t i t i v e  A n a l y s i s

Although the IPA does not fall within the antitrust safety zone because the physicians do not share 
substantial financial risk, the Agencies would analyze the IPA under the rule o f  reason because it offers the 
potential for creating significant efficiencies and the price agreement is reasonably necessary to realize 
those efficiencies. Prior to contracting on behalf of com peting  doctors, the IPA will develop and invest in 
m echanism s to provide cost-effective quality care, including standards and protocols to govern treatment 
and utilization o f  services, information systems to m easure and m onitor individual physician and aggregate 
network perform ance, and procedures to modify physician behavior and assure adherence to network 
standards and protocols. The network is structured to achieve its efficiencies through a high degree of 
interdependence and cooperation among its physician participants. T he  price agreement, under these
circum stances, is subordinate to and reasonably necessary to achieve these o b je c t iv e s .^ )

Furthermore, the A gencies  would not challenge under the rule o f  reason the doctors' agreement to establish 
and operate the IPA. in conducting the rule ol reason analysis, the Agencies would evaluate the likely 
com petitive effects of the venture in each relevant market. In this case, the IPA does not appear likely to 
limit com petition  in any relevant market either by hampering the ability of health plans to contract 
individually with area physicians or with other physician network joint ventures, or by enabling the 
physicians to raise prices above competitive levels. The IPA does not appear to be overinclusive: many 
primary care physicians and specialists are available to o ther plans, and the doctors in the IPA have been 
selected to achieve the network's procompetitive potential. M any IPA participants also participate in other
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m anaged care plans and are expected to continue to do so in the future. M oreover, several significant 
m anaged care plans are not dependent on the IPA participants to offer their products to consum ers. Finally, 
the venture is structured so that physician participants do not share com petitively  sensitive inform ation, 
thus reducing the likelihood o f  anticompetitive spillover effects outside the network w here the physicians 
still com pete, and the venture avoids any anticompetitive collateral agreements.

Since the venture is not likely to be anticompetitive, there is no need for further detailed evaluation  o f  the 
ventuie's potential for geneiating procom petitive efficiencies. For these reasons, the A gencies  would not 
challenge the jo in t venture. However, they would reexamine this conclusion and  do a m ore com plete  
analysis of the procom petitive efficiencies if evidence o f  actual anticompetitive effects were to develop.

2. P h y s i c i a n  N e t w o r k  J o i n t  V e n t u r e  I n v o l v i n g  R i s k - S h a r i n g  A n d  N o n - R i s k - S h a r i n g  C o n t r a c t s

An IPA has capitation contracts with three insurer-developed HM Os. U nder its contracts with the HM O s, 
the IPA receives a set fee per m em ber per month for all covered services required by enrollees in a 
particular health plan. Physician participants in the IPA are paid on a fee-for-service basis, pursuant to a 
fee schedule developed by the IPA. Physicians participate in the IPA on a non-exclusive basis. M any o f  the 
IPA ’s physicians participate in m anaged care plans outside the IPA, and earn substantial incom e from those 
plans.

The IPA uses a variety o f  m echanism s to assure appropriate use o f  services under its capita tion  contracts 
so that it can provide contract services within its capitation budgets, In part because the IPA has m anaged 
the provision o f  care effectively, enrollment in the H M O s has grown to the point w here  H M O  patients are 
a significant share o f  the IPA doctors' patients.

The three insurers that offer the H M O s also offer PPO  options in response to f i e  request o f  em ployers who 
want to give their employees greater choice o f  plans. Although the capitation contracts  are a substantial 
m ajority  of the IPA's business, it also contracts with the insurers to provide services to the P P O  program s 
on a fee-for-service basis. The physicians are paid according to the sam e fee schedule used to pay them 
under the IPA's capitated contracts. The IPA uses the sam e panel o f  providers and the sam e utilization 
managem ent m echanism s that are involved in the H M O  contracts. The IPA has tracked utilization for 
H M O  and PPO patients, which shows sim ilar utilization patterns for both types o f  patients.

C o m p e t i t i v e  A  n a l y s i s

B ecause the IPA negotiates and enters into both capitated and fee-for-service contracts on b eh a lf  on its 
physicians, the venture is not within a safety zone. However, the IPA's H M O  contracts are analyzed under 
the rule of reason because they involve substantial financial risk-sharing. The P P O  contracts  also are 
analyzed under the rule of reason because there are significant efficiencies from the capitated arrangem ents 
that carry over to the fee-for-service business. The IPA's procedures for m anaging  the provision  o f  care 
under its capitation contracts and its related fee schedules produce significant efficiencies; and since those 
sam e procedures and fees are used for the PPO  contracts and result in similar u tilization patterns, they will 
likely result in significant efficiencies for the P P O  arrangements as well.

3 .  P h y s i c i a n  N e t w o r k  T h a t  I s  P e r  S e  U n l a w f u l

A group of physicians in Clarksville forms an IPA to contract with m anaged care plans. There  is som e 
limited managed care presence in the area, and new plans have announced their interest in entering. The 
physicians agree that the only way they can effectively combi*: the pow er o f  the p lans and protect 
themselves from low fees and intrusive utilization review is to organize and negotiate with the plans
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collectively through the IPA, rather than individually.

Membership in the IPA is open lo any licensed physician in Clarksville. M em bers contribute $2,000 each 
to fund the legal fees associated with incorporating the IPA and its operating expenses, including the salary 
o f an executive d irector w ho will negotiate contracts on behalf o f  the IPA. The IPA will enter only into 
fee-for-service contracts . T he  doctors will not share substantial financial risk under the contracts. The 
Contracting C om m ittee , in consultation with the executive director, develops a fee schedule.

The IPA establishes a Quality Assurance and Utilization Review C om m ittee. U pon  recom m endation o f  
this committee, the m em bers  vote to have the IPA adopt two basic utilization review  parameters: strict 
limits on docum entation  to be provided by physicians to the payers, and arbitration o f disputes regarding 
plan utilization review  decisions by a com m ittee o f the local medical society. The IPA refuses to contract 
with plans that do not accept these utilization review parameters. The IPA claims to have its own 
utilization review /quality  assurance programs in developm ent, but has taken very few steps to create such a 
program. It decides to rely instead on the hospital's established peer review m echanism s.

Although there is no formal exclusivity agreement, IPA physicians who are approached by managed care 
plans seeking contracts refer the plans to the IPA. Except for som e contracts predating the formation o f the 
IPA, the physicians do not contract individually with m anaged care plans on terms other than those set by 
the IPA.

Competitive Analysis

This IPA is merely a vehicle for collective decisions by its physicians on price and other significant terms 
o f  dealing. The physicians ' purpose in forming the IPA is to increase their bargaining pow er with payers. 
The IPA makes no effort to selectively choose physicians who are likely to further the network's 
achievement o f  efficiencies, and the IPA involves no significant integration, financial or otherwise. IPA 
physicians' participation in the hospital's general peer review procedures does not evidence integration by 
those physicians that is likely to result in significant efficiencies in the provision o f  services through the 
IPA. The IPA does not m anage the provision o f care or offer any substantial potential for significant 
procompetitive efficiencies. The physicians are merely collectively agreeing on prices they will receive for 
services rendered under IPA contracts and not to accept certain aspects o f  utilization review that they do 
not like.

The physicians' contribution  o f  capital to form the IPA does not m ake it a legitimate jo in t  venture. In some 
circumstances, capital contributions by an IPA's participants can indicate that the participants have m ade a 
significant com m itm ent to the creation o f  an efficiency-producing com petitive entity in the m a r k e t . ^  
Capital contributions, how ever, can also be used to fund a cartel. The key inquiry is whether the 
contributed capital is being used to further the network's capability to achieve substantial efficiencies. In 
this case, the funds are being used primarily to support the jo in t  negotiation, and not to achieve substantial 
procompetitive efficiencies. Thus, the physicians' agreement to bargain through the jo in t venture will be 
treated as per se illegal price fixing.

4 .  E x c l u s i v e  P h y s i c i a n  N e t w o r k  J o i n t  V e n t u r e  W i t h  F i n a n c i a l  R i s k - S h a r i n g  A n i l  C o m p r i s i n g  M o r e  
T h a n  T w e n t y  P e r c e n t  O f  P h y s i c i a n s  W i t h  A c t i v e  A d m i t t i n g  P r i v i l e g e s  A t  A  H o s p i t a l

County Scat is a relatively isolated, m edium-sized com m unity  o f about 350.000 residents. The closest 
town is 50 miles away. C ounty  Seat has five general acute care hospitals that offer a mix o f  basic primary, 
secondary, and tertiary care services.
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Five hundred physic ians have medical practices based in County  Scat, and all m aintain active adm itting 
privileges at one or more o f County Seat's hospitals. N o  physician from outside C ounty  Seat has any type 
of admitting privileges at a County Seat hospital. The physicians represent 10 different specialties and are 
distributed evenly am ong the specialties, with 50 doctors practicing each specialty.

One hundied  physic ians (also distributed evenly am ong specialties) maintain active adm itting  privileges at 
County  Seat Medical Center. County Seat's other 400 physicians maintain active adm itting privileges at 
o ther County Seat hospitals.

H alf  o f  County Seat Medical Center's 100 active admitting physicians propose to form  an IPA to market 
their services to purchasers of health care services. The physicians are divided evenly am ong the 
specialties. U nder  the proposed arrangement, the physicians in the network jo in t venture w ould  agree lo 
meaningful cost containm ent and quality goals, including utilization review, quality assurance, and other 
m easures designed to reduce the provision of unnecessary care to the plan's subscribers, and a substantial 
amount (in this exam ple  20 percent) o f  the com pensation  due to the network's physician participants would 
be withheld and distributed only if these measures are successfully met. This physician netw ork  jo in t 
venture would be exclusive: Its physician participants would not be free to contract individually  with 
health plans or to jo in  other physician jo in t ventures.

A num ber o f  health plans that contract selectively with hospitals and physicians already operate  in County  
Seat. These plans and local employers agree that o ther County  Seat physicians, and the hospitals lo which 
they admit, are good substitutes for the active adm itting physicians and the inpatient services p rovided  at 
County Seat M edical Center. Physicians with medical practices based outside C ounty  Seat, how ever, are 
not good substitutes for area physicians, because such physicians would find it inconvenient to practice at 
County  Seat hospitals due to the distance between their practice locations and C ounty  Seat.

C o m p e t i t i v e  A n a l y s i s

A  key issue is w hether a physician network joint venture, such as this IPA, com prising 50 percent o f  the 
physicians in each specialty with active privileges at one o f  five comparable hospitals in C ounty  Seat 
would fall within the antitrust safety zone. The physicians within the joint venture represent less than 20 
percent o f  all the physicians in each specialty in C ounty  Seat.

County  Seat is the relevant geographic market for purposes of analyzing the com petitive effects o f  this 
proposed physician jo in t venture. W ithin each specialty, physicians with admitting privileges at area 
hospitals are good substitutes for one another. However, physicians with practices based e lsew here  are not 
considered good substitutes.

F o r  purposes o f  analyzing the effects of the venture, all o f  the physicians in County  Seat should be 
considered market participants. Purchasers o f  health care services consider all physicians within each 
specialty, and the hospitals at which they have adm itting  privileges, to be relatively interchangeable. Thus, 
in this exam ple, any attem pt by the joint venture's physic ian  participants collectively to increase the price 
o f  physician services above competitive levels would likely lead third-party purchasers to recruit 
non-network physicians at C ounty  Seat Medical C enter  or other area hospitals.

Because physician network jo in t venture participants constitute less than 20 percent o f  each g rcu p  o f  
specialists in C ounty  Seat and agree to share substantial financial risk, this proposed joint venture would 
fall within the antitrust safety zone.

5. P h y s i c i a n  N e t w o r k  J o i n t  V e n t u r e  W i t h  F i n a n c i a l  R i s k - S h a r i n g  A n d  A  U t r g e  P e r c e n t a g e  O f
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P h y s i c i a n s  I n  A  R e l a t i v e l y  S m a l l  C o m m u n i t y

Sm alltown has a p> ,/ulation of 25,000, a single hospital, and 50 physicians, m ost o f  w hom  are family 
practitioners. All of the physicians practice exclusively in Smalltown and have active adm itting  privileges 
at the Sm alltown hospital. The closest urban area, Big City, is located som e 35 m iles away and has a 
population o f  500,000. A little more than half  o f  Sm alltow n’s working adults co m m u te  to work in Big 
City. Some o f  the health plans used by employers in Big City are interested in ex tending  their network of 
providers to Sm alltown to provide coverage for subscribers who live in Sm alltuw n, but com m u te  to work 
in Big City (coverage is to include the families of com m uting subscribers). H ow ever, the num ber of 
com m uting Sm alltown subscribers is a small fraction o f  the Big City em ployers ' total workforce.

Responding to these em ployers ' needs, a few health plans have asked physic ians in Sm alltow n to organize 
a non-exclusive IPA large enough to provide a reasonable choice to subscribers w h o  reside in Smalltown, 
but com m ute to work in Big City. Because o f the relatively small num ber o f potential enrollees in 
Smalltown, the plans prefer to contract with such a physician network jo in t venture , rather than engage in 
what may prove to be a time-consuming series o f  negotiations with individual Sm alltow n physicians to 
establish a panel o f  physician providers there.

A num ber o f  Sm alltow n physicians have agreed to form a physician network jo in t  venture. T h e  jo in t 
venture will contract with health plans to provide physician services to subscribers o f  the plans in 
exchange for a monthly capitation fee paid for each of the plans' subscribers. T h e  physicians form ing this 
joint venture would constitute about half o f  the total num ber o f physicians in Sm alltow n. They  would 
represent about 35 percent of the town's family practitioners, but h igher percentages o f  the town's  general 
surgeons (50 percent), pediatricians (50 percent), and obstetricians (67 percent). T he  health p lans that 
sep 'e  Big City em ployers say that the IPA must have a large percentage o f  Sm alltow n physic ians to 
provide adequate coverage for employees and their families in Sm alltown and in a few scattered rural 
com m unities in the im m ediate  area and to allow the doctors to provide coverage for each other.

In this exam ple, o ther health plans already have entered Smalltown, and contracted  with individual 
physicians. They have m ade substantial inroads with Smalltown em ployers, s ign ing  up a large num ber of 
enrollees. N one o f  these plans has had any difficulty contracting with individual physicians, including 
m any who would participate in the proposed jo in t venture.

Finally, the evidence indicates that Sm alltown is the relevant geographic m arket for all physician services. 
Physicians in Big City are not good substitutes for a significant num ber o f  Sm alltow n  residents.

C o m p e t i t i v e  A n a l y s i s

This proposed physician network joint venture would not fall within the antitrust safety zone because it 
would com prise over 30 percent of the physicians in a num ber of relevant specialties in the geographic 
market. However, the Agencies would not challenge the joint venture because a rule of reason analysis 
indicates that its formation would not likely ham per the ability o f  health plans to contract individually with 
area physicians or with other physician network joint ventures, or enable the physic ians to raise prices 
above competitive levels. In addition, the jo in t venture's agreement to accept cap ita ted  fees creates 
incentives for its physicians to achieve cost savings.

That health plans have requested formation o f  this venture also is significant, for it suggests that the joint 
venture would offer additional efficiencies. In this instance, it appears to be a low-cost m ethod for plans to 
enter an area without investing in costly negotiations to identify and contract with individual physicians.
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Moreover, in small m arkets such as Smalltown, it may he necessary for purchasers o f  health care services 
to contract with a relatively large num ber o f physicians to provide adequate coverage and choice for 
enrollees. For instance, if there were only three obstetricians in Sm alltown, it would not be possib le  for a 
physician network joint venture offering obstetrical services to have less than 33 percent o f  the 
obstetricians in the relevant area. Furthermore, it may be impractical to have less than 67 percent in the 
plan, because two obstetricians may be needed in the venture to provide coverage for each other.

Although the jo in t venture has a relatively large percentage of some specialties, it appears unlikely to 
present competitive concerns under the rule of reason because o f three factors: (1) the dem onstrated ability 
o f  health plans to contract with physicians individually; (2) the possibility that o ther physician network 
joint ventures could be formed; and (3) the potential benefits from the coverage to be provided by this 
physician network joint venture. Therefore, the Agencies would not challenge the jo in t venture.

6 . P h y s i c i a n  N e t w o r k  J o i n t  V e n t u r e  W i t h  f i n a n c i a l  R i s k  S h a r i n g  A n d  A  L a r g e  P e r c e n t a g e  O f  
P h y s i c i a n s  I n  A  S m a l l ,  R u r a l  C o u n t y

Rural County has a population o f 15,000, a small primary care hospital, and ten physicians, including 
seven general and family practitioners, an obstetrician, a pediatrician, and a general surgeon. All o f  the 
physicians are solo practitioners. The nearest urban area is about 60 miles away in Big City, which has a 
population of 300.000, and three m ajor hospitals to which patients from Rural County  are referred or 
transferred for h igher levels of hospital care. However, Big City is too far away for most residents of Rural 
County routinely to use its physicians for services available in Rural County.

Insurance Company, which operates throughout the state, is attempting to offer m anaged care program s in 
all areas o f  the state, and has asked the local physicians in Rural County to form an IPA to provide services 
under the program to covered persons living in the County. N o other m anaged care plan has attempted to 
enter the County  previously.

Initially, two o f the general practitioners and two of the specialists express interest in forming a network, 
but Insurance Com pany says that it intends to market its plan to the larger local employers, who need 
broader geographic and specialty coverage for their en.j oyees. Consequently, Insurance C om pany  needs 
more o f  the local general practitioners and the one remaining specialist in the IPA to provide adequate 
geographic, specially, and backup coverage to subscribers in Rural County. Eventually, four o f  the seven 
general practitioners and the one remaining specialist jo in  the IPA and agree to provide services to 
Insurance Com pany's subscribers, under contracts providing for capitation. W hile the physicians' 
participation in the IPA is structured to be non-exclusive, no other m anaged care plan has yet entered the 
local market or approached any of the physicians about jo in ing  a different provider panel. In discussing the 
formation o f the IPA with Insurance Company, a num ber of the physicians have made clear their intention 
to continue to practice outside the IPA and have indicated they would be interested in contracting 
individually with o ther managed care plans when those plans expand into Rural County.

Competitive Analysis

This proposed physician network jo in t venture would not fall within the antitrust safety zone because it 
would com prise over 30 percent o f  the general practitioners in the geographic market. Under the 
circumstances, a rule o f  reason analysis indicates that the Agencies w ould  not challenge the formation o f  
the joint venture, for the reasons discussed below.

For purposes o f  this analysis, Rural County is considered the relevant geographic market. Generally, the 
Agencies will closely exam ine  jo in t ventures that comprise a large percentage o f physicians in the relevant
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market. H owever, in this case, the establishment o f  the IPA and its inclusion o f m ore than ha lf  o f  the 
general practitioners and all of the specialists in the network is the result of the payer's expressed need to 
have more o f the local physicians in its network to sell its product in the market. Thus, the level of 
physician participation in the network does not appear to be overinelusive, but rather appears to be the 
m inim um  necessary to meet the employers' needs.

Although the IPA has m ore than half of the general practitioners and all of the specialists in it, under the 
particular c ircum stances this does not, by itself, raise sufficient concerns o f possib le  foreclosure o f entry 
by other m anaged care plans, or of the collective ability to raise prices above competitive levels, to warrant 
antitrust challenge to the jo in t venture by the Agencies. Because it is the first such jo in t venture in the 
county, there is no w ay absolutely to verify at the outset that the jo in t venture in fact will be non-exclusive. 
However, the physicians ' participation in the IPA is formally  non-exclusive, and they have expressed a 
willingness to consider jo in ing  other managed care program s if  they begin operating in the area. M oreover, 
the three general practitioners who are not m em bers o f  the IPA are available to contract with other 
managed care plans. The IPA also wul established with participation by the local area physicians at the 
request o f  Insurance Com pany, indicating that this structure was not undertaken as a m eans for the 
physicians to increase prices or prevent entry o f  m anaged  care plans.

Finally, the jo in t venture can benefit consumers in Rural C ounty  through the creation of efficiencies. The 
physicians have jo in tly  put themselves at financial risk to control the use and cost o f  health care services 
through capitation. T o  make the capitation arrangem ent financially viable, the physicians will have to 
control the use and cost o f  health care services they provide under Insurance Com pany's program . Through 
the physicians' network jo in t venture, Rural C ounty  residents will be offered a beneficial product, while 
competition am ong the physicians outside the network will continue.

Given these facts, the Agencies would not challenge the joint venture. If, however, it later becam e apparent 
that the physicians' participation in the jo in t venture in fact was exclusive, and consequently  other 
managed care plans that wanted to enter the market and contract with some or all o f  the physicians at 
competitive term s were unable to do so, the Agencies would re-exam ine the jo in t  venture 's legality. The 
joint venture also would raise antitrust concerns if it appeared that participation by most o f  the local 
physicians in the jo in t venture resulted in anticom petitive effects in markets outside the jo in t  venture, such 
as uniformity o f  fees charged by the physicians in their solo medical practices.

7. P h y s i c i a n  N e t w o r k  J o i n t  V e n t u r e  W i t h  N o  P r i c e  A g r e e m e n t  A n d  I n v o l v i n g  A l l  O f  T h e  P h y s i c i a n s  I n  
A  S m a l l ,  R u r a l  C o u n t y

Rural County has a population of 10,000, a small primary care hospital, and six physicians, consisting o f a 
group practice o f  three family practitioners, a general practitioner, an obstetrician, and a general surgeon. 
The nearest urban area is about 75 miles away in Big City, which has a population o f  200,000, and two 
m ajor hospitals to which patients from Rural C ounty  are referred or transferred for higher levels o f  hospital 
care. Big City is too far away, however, for most residents o f  Rural County to use for services available in 
Rural County.

H ealthcare ,  a m anaged care plan headquartered in another state, is thinking o f  m arketing a plan to the 
larger em ployers in Rural County. However, it finds that the cost of contracting individually with 
providers, adm inistering  the system, and overseeing the quality of care in Rural County  is too high on a per 
capita basis to allow it to convince employers to switch from indem nity  plans to its plan. H e a l th ca re  
believes its plan would be more successful if it offered higher quality and better access to care by opening 
a clinic in the northern part o f  the county where no physicians currently  practice.
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All of the local physicians approach HealthCare about contracting with their recently-form ed, 
non-exclusive, IPA. The physicians are willing to agree through their IPA to provide services at the new 
clinic that HealthCare will establish in the northern part o f  the county and to im plem ent the utilization 
review procedures that HealthCare has adopted in other parts of the state.

HealthCare wants to negotiate with the new IPA. It believes that the local physicians collectively  can 
operate the new clinic more efficiently than it can from its distant headquarters, but H ealthC are  also 
believes that collectively negotiating with all o f  the physicians will result in it having to pay h igher fees or 
capitation rates. Thus, it encourages the IPA to appoint an agent to negotiate the non-fee related aspects of 
the contracts and to facilitate fee negotiations with the group practice and the individual doctors. The 
group practice and the individual physicians each will sign and negotiate their own individual contracts 
regarding fees and will unilaterally determine whether to contract with HealthCare, but will agree through 
the IPA to provide physician, administrative, and utilization review services. The agent will facilitate these 
individual fee negotiations by discussing separately and confidentially with each physician the physician's 
fee dem ands and presenting the information to HealthCare. N o fee information will be shared am ong the 
physicians.

Competitive Analysis

For purposes o f  this analysis, Rural County  is considered the relevant geographic market. Generally, the 
Agencies are concerned with joint ventures that comprise all or a large percentage o f  the physicians in the 
relevant market. In this case, however, the joint venture appears on balance to be procom petitive. The 
potential for competitive harm  from the venture is not great and is outweighed by the efficiencies likely to 
be generated by the arrangement.

The physicians are not jo in tly  negotiating fees or engaging in other activities that would be v iewed as per 
se antitrust violations. Therefore, the IPA would be evaluated under the rule o f  reason. A ny possib le  
com petitive harm  would be balanced against any likely efficiencies to be realized by the venture to see 
whether, on balance, the IPA is anticompetitive or procompetitive.

Because the IPA is non-exclusive, the potential for competitive harm from foreclosure o f  com petition  is 
reduced. Its physicians are free to contract with other managed care plans or individually  with HealthCare 
if they desire. In addition, potential concerns over anticompetitive pricing are m in im ized  because 
physic1 ans will continue lo negotiate prices individually. Although the physicians are jo in tly  negotiating 
non-price terms o f the contract, agreement on these terms appears to be necessary to the successful 
operation o f the jo in t venture. The small risk of anticompetitive harm from this venture is outw eighed by 
the substantial procom petitive benefits o f  improved quality o f  care and access to physician services that 
the venture will engender. The new clinic in the northern part o f  the county will m ake it easier for residents 
o f  that area to receive the care they need. Given these facts, the Agencies would not challenge the jo in t 
venture.

# # *

Physicians who are considering forming physician network joint ventures and are unsure o f  the legality of 
their conduct under the antitrust laws can take advantage of the Department o f  Justice 's expedited  business 

review procedure announced on D ecem ber 1, 1992 (58 Fed. Reg. 6132 (1993)) or the Federal Trade 
Com m ission 's  advisory opinion procedure contained at 16 C.F.R. 1.1-1.4 (1993). T he  Agencies will 

respond to a business review or advisory opinion request on behalf of physicians who are considering 
forming a network joint venture within 90 days after all necessary information is submitted. The 

Department's  D ecem ber 1, 1992 announcem ent contains specific guidance about the information that
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sh o u ld  be su b m it te d .

9. STATEMENT OF DEPARTMENT OF JUSTICE AND FEDERAL TRADE 

COMMISSION ENFORCEMENT POLICY ON MULTI PROVIDER NETWORKS 

Introduction

The health care industry is changing rapidly as it looks for innovative ways to control costs and efficiently 
provide quality services. Health care providers are forming a w ide range o f new relationships and 
affiliations, including netw orks among otherwise competing providers, as well as networks o f  providers 
offering com plem entary  or unrelated se rv ices .--^  These affiliations, referred to herein as m ultiprovider 
networks, can offer significant procompetitive benefits to consum ers. They also can present antitrust 
questions, particularly  if the network includes otherwise com peting  providers.

As used in this sta tem ent, m ultiprovider networks are ventures am ong providers that jo in tly  m arket u. d r  
health care services to health plans and other purchasers. Such ventures m ay contract to provide services to 
subscribers at jo in tly  determ ined prices and agree to controls aim ed at contain ing  costs and assuring 
quality. M ultiprovider networks vary greatly regarding the providers they include, the contractual 
relationships am ong those providers, and the efficiencies likely to be realized by the networks.
Competitive conditions in the markets in which such networks operate also m ay vary greatly.

In this statement, the Agencies describe the antitrust principles that they apply in evaluating m uliiprovider 
networks, address som e issues com monly raised in connection with the formation and operation o f such 
networks, and present exam ples o f  the application o f  antitrust principles to hypothetical m ultiprovider 
networks. Because m ultiprovider networks involve a large variety o f structures and relationships among 
many different types o f  health care providers, and new arrangements are continually  developing, the 
Agencies aic unable to establish a meaningful safety zone for these entities.

A. Determining When Agreements Among Providers In A Multiprovider Network Are Analyzed 
Under The Rule Of Reason

Antitrust law co ndem ns as per se illegal naked agreements am ong com petitors that fix prices or allocate 
markets. W here com petito rs  economically integrate in a jo in t venture, how ever, such agreements, if 
reasonably necessary to accomplish the procompetitive benefits o f  the integration, are analyzed under the 
rule o f  r e a s o n . ^  In accord with general antitrust principles, m ultiprovider networks will be evaluated 
under the rule o f  reason, and will ^ot be viewed as per se illegal, if the providers' integration through the 
network is likely to produce  significant efficiencies that benefit consum ers, and any price agreem ents (or 
other agreem ents that would otherwise be per se illegal) by the network p iov iders are reasonably necessary 
to realize those e f f i c i e n c i e s . ^

In some m ultiprov ider networks, significant efficiencies may he achieved through agreement by the 
com peting providers to share substantial financial risk for the services provided through the network In 
such cases, the setting o f  price would he integral to the network's use o f  such an arrangement and. 
therefore, would warrant evaluation under the rule of reason.

The following are exam p les  o f  some types of arrangements through which substantial financial risk can be
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Health Insurance Association of America

April 9, 2002

The H onorable N orm  Rokeberg 
Chair, House Judiciary Committee 
Alaska H ouse o f  Representatives 
Alaska State Capitol 
Juneau, AK 99801-1182

Re: Senate Bill 37

Dear Representative Rokeberg:

This letter pertains to CSSB 37, concerning antitrust waivers for physicians, on b eh a lf  o f  
the Health Insurance Association o f  A m erica  (HIAA). HIAA is the nation’s most prominent 
trade association representing the private health care system. Its 294 members provide health, 
long-term care, dental, disability, and supplemental coverage to more than 123 million 
Americans. W e represent many o f  the health insurance com panies which would be subject to 
this legislation.

H IA A respectfully recom m ends the com m ittee  defeat this legislation since it is 
unnecessary and does not improve com petition  or, m ore importantly, benefit the citizens o f  
Alaska. Health benefit plans are not prohibited from negotiating with independent physician 
groups under existing law and currently negotiate with large physician groups through an 
independent practice association, am ong others. In fact, without a physician antitrust waiver, 
physicians have i n c r e a s i n g l y  joined these large groups to reduce administrative costs in 
negotiating contracts with managed care com panies, risk sharing and the need to  purchase 
expensive equipm ent. As recently as February  22, 2002, the Federal T rade Commission (FTC) 
permitted a multi-specialty physician practice association in Denver, Colorado to proceed to 
improve q ua lity .1 Approximately 60 percent o f  physicians nationally belong to groups with three 
or more physicians and the figures are expected  to dramatically  increase in the next few years2. 
Competition am o ng  health insurers in Alaska is impacted primarily by the small population base 
in the state, and the high costs o f  medical care, not due to the cost o f  negotiating contracts with 
physicians and other medical service providers.

Since the contract negotiation process does not influence competition, HIAA would 
respectfully request the legislature am end the legislative finding in Section 23.50.010(a) which 
alleges com petition  would be increased th iough  a physician antitrust waiver. As the trade 
association that represents most o f  the carriers affected by this legislation and the carriers

1 Federal Trade Commission Idler authored by Jeffrey Brennan. Assistant Director, lo John Miles of Ober. Kalcr. 
Grimes & S h m cr. dnlcd February 19. 2002
' Wall Sircel Comes lo Washington: Analysis' Perspectives on Health System Change.'' Issue Brief, Center for 
Studying Health S \s lcm  Change. No 17. December I99X
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considering conducting business in Alaska, HIAA contends that competition would be 
diminished, and not improved, with the enactment o f  CSSB 37

The impact o f  the proposed CSSB 37 on small businesses could be devastating. When 
similar legislation was introduced at the federal level, Charles River Associates calculated that 
total annual personal health care spending would increase between 2 5 and 8.3 percent and that 
private health insurance premiums would annually increase by 4.7 to 13.2 percent as a result o f  
this granting an antitrust waiver to physicians3. A premium increase at the conservative level o f  
4.7 percent, discounting any other factors which may increase premium , could significantly 
decrease the ability o f  small em ployers to offer coverage to their employees because o f  the 
increased cost.

HIA A has significant specific concerns with CSSB 37. We support the com m ents  in the 
FTC letter dated January 18, 2002 outlining the strong antitrust implications o f  the bill regardless 
o f  whether the issues negotiated on are fee or non-fee related, as well as their testim ony before 
the House Labor and Com m erce Com m ittce  (3/22/02). In addition, HJAA concurs with 
concerns raised by the Office o f  Attorney General (the entity charged with oversight o f  the 
proceedings under CSSB 37) as they have testified before the Senate Judiciary Com m ittee  
(1/23/01) and the Senate Com m erce and Labor Comm ittee (3/8/01) that the legislation contains 
insufficient state supervision and would ultimately violate state and federal antitrust law4. Even 
i f  the legislature amended the bill to address the concerns o f  the Attorney G enera l’s Office and 
the FTC, we would respectfully recom m end a thorough study o f  the issue before proceeding in 
o ider to examine the effects on Alaskans.

In addition, under Section 23.50.020(c), providers are permitted to negotiate with health 
plans over terms o f  fees and price if  the plan exhibits substantial market power, presumably 
measured as 15 percent o f  the market under Section 23.50 020(f). This threshold appears 
extremely low to gauge substantial market power. HIAA would respectfully recom m end, at a 
minimum, adhering to 30 percent o f  the market as recom m ended by FTC guidelines5. Increasing 
the substantial market threshold to 30 percent would also compare to the provisions in Section 
23.50 020 (e)(6) and 23.50 020 (e)(7) which  prohibits the Attorney General from limiting the 
representation o f  providers to less than 30 percent o f  the practicing physicians in the geographic 
service area. Further, why include a rebuttable presum ption that a carrier has substantial market 
power and force the carrier to prove they do  not meet the 15 percent threshold? The burden 
should be to prove the carrier possesses greater than the 15 percent o f  the market. Since few 
health insurers will possess the necessary market power to permit negotiations on fee-related 
issues, HIAA would respectfully suggest the legislature attempt to minimize the unnecessary 
administrative burden to all parties and amend this section

In Section 23 50 020 (e)(f)(2), health insurers must piove they possess lower than the 15 
pci cent substantial market power as measured by coveied  lives, including Medicaid and

'The National C oslsol Physician AiilittuM Waivers, ('lurries River Associates Inc . March ?0<X). p 21 
1 see also March X. ?()(ll Idler in Senate Commerce and l.alxii Chairman Itandy Phillips, and February 5. 2001 Idler 
lo Senate Judiciary Chairman Rohm lav lot boih ftom Aiiomev ( ietieial Bruce Botclho 
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M edicare beneficiaries within a defined geographic area HIAA respectfully requests both o f  
these groups be removed from the definition o f  a covered life. The inclusion o f  the M edicare 
and Medicaid beneficiaries in this section may be interpreted as applying the entire legislation to 
these piograms, which obviously is illegal in the case o f  M edicare, and may falsely illustrate a 
market power that is inapplicable to the negotiation process. CSSB 37 is aimed at the private 
market and inclusion o f  M edicaid and M edicare confuses the process.

In Section 23.50 020 (e)(f), an authorized third party may not represent more than 30 
percent o f  the physicians unless the carrier possesses m ore than 5 percent o f  the market. HJAA 
would respectfully suggest amending this section to provide consistency with Section 23.50.020 
(e)(f) where a carrier is deemed to have substantial market pow er i f  they enjoy 15 percent o f  the 
market. This section permits a third party representative to provide representation to all o f  the 
physicians in a designated market i f  a carrier has 5.01 percent o f  the market yet is not deemed to 
possess substantial market power. A carrier with 5.01 percent o f  the nicrket has minimal effect 
on the market and should not provide all physicians with the ability to collectively negotiate as a 
single group. N either o f  these thresholds m eets the standards provided by the FTC. However, 
HIAA would respectfully request some equity and consistency in these provisions.

These issues raised are a few o f  the concerns o f  the insurance industry and am ongst the 
challenges confronting the legislature with C SSB  37. HIAA respectfully believes the 
am endm ents to this bill neglect to address the concerns raised by the FTC or the Attorney 
G eneral’s Office and caution the com m ittee m embers in their consideration. Thank you very' 
much for considering our concerns. I f  you have any questions concerning our viewpoint, please 
contact me at 202.824.1708 or at itinda ll@ hiaa.org .

Sincerely,

Jeffrey E. Tindall 
Legislative Director

cc: R e e d  S to o p s

mailto:itindall@hiaa.org


Testimony on H C S for Senate Bill 37 
Mike W iggins,

Aetna

Chairm an Rokeberg  and members o f  the H ouse Judiciary Committee, my nam e is M ike 
W iggins and 1 am the head o f  national accounts for the State o f  Alaska. In various 
capacities 1 have been involved in the health care insurance market in Alaska for the past 
15.years, and have worked with B lue Cross, N ew  York Life and m ore recently Aetna.

Aetna has opposed  Senate Bill 37 and rem ains opposed to the latest draft o f  the bill. 
While the bill has been significantly narrow ed from its original version, w e still feel that 
it will neither benefit consumers nor com petition in the Alaska health insurance market.

The major impact o f  the bill is to allow collective negotiations by physicians with health 
insurers on broad contractual items, which  are listed on page 2 o f  the bill. Aetna and the 
Health Insurance Association o f  A m erica  which represents most o f  the o ther health 
insurers in the Alaska market agree with the Federal Trade Commission that bargaining 
on contractual issues will likely have a significant impact on the cost o f  health care  and 
therefore is likely to increase the cost o f  insurance in Alaska. Since the bill only applies 
to the privately insured market (mainly individuals and small groups), it will have an 
adverse effect on the part o f  the market that already has the highest costs and in the 
market w here  the insured members are least able to afford increases. As you are aw are 
there are tw o  other bills pending before the legislature this year, which seek to find less 
expensive w ays to provide health insurance in this sector o f  the market.

T w o years ago, during the legislative session, Aetna participated extensively in the House 
Judiciary' C om m ittee  proceedings on the Alaska “ Patient Protection A ct” which 
ultimately passed the Legislature . The main focus o f  that bill was to address the same 
contractual issues for which the physic ians are now seeking the right o f  collective 
bargaining. That bill today provides safeguards in A laska law and prohibits m any o f  the 
practices such as “anti gag clauses” that physicians have testified, should be dealt with 
through the mechanism o f  SB 37.

Further, the FTC has testified that physic ian’s groups are now permitted to bargain on 
“quality o f  ca re” issues within the federal constraints on antitrust. Passing a sta te  law 
will not change the FTC’s ultimate authority  for evaluating and prosecuting. By adopting 
differing state and federal standards for antitrust actions, the situation will becom e more 
confusing, not less

Except for Blue Ctoss in a relatively small part o f  the total insurance market, w e d o n ’t 
belie-v'e that any health insurer can be teasonably  considered to have market pow er using 
the normal definition o f  that term. If HB 37 is intended to regulate Blue Cross in some 
fashion, as a nonprofit corporation they are subject to a different section o f  the insurance



statutes than the for profit insurers Any concerns in the individual and small g roup  
market could be addressed under their unique part o f  A laska 's  insurance statutes.

To address previous testim ony by physicians on theii inability to appeal claim s that have 
been denied for “Medical N ecessity” , I have provided summary o f  State o f  Alaska - 
Aetna information to the com m ittee illustrating the small num ber o f  these type appeals 
and their disposition. Ultimately, within the Aetna organization it is an independent 
physician and not a non-physician that decides the merits o f  these appeals.

Thank you for the opportunity  to testify. I ’ll be g lad to answer any questions from the 
committee.


