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[Fwd: HB 489, Animal Cruelty]

PLEASE SUPPORT HB 489.

Therk you far your consideration

Sroasy,

Sy Qapitt

President

Aada Eire Resae

PQ Bx 113%6
Andharage, AK9611
1-8B3LINHORS (5334677)
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[Fwd: animal cruelty bill]

Subject: [Fwd: animal cruelty bill]

Date: Thu, 21 Mar 2002 14:37:29 -0900
From: Representative Norman Rokeberg <Represenlative_Norman_Rokeberg@ legis.state.ak.us>

organization: Alaska State Legislature
To: Heather_Nobrega@ legis.state.ak.us

1

Subject: animal cruelty bill

Date: Thu, 21 Mar 2002 11:55:35 0900
From: "Gregg & Dale Knutsen" <lkmoon@alaska.net>
To: <Representative_Norman_Rokeberg@ Icgis.state.ak.us>

Dear Representative Rokeberg,
Please support the Alaska animal cruelty b ill. Violence against animals is
and cowardly act. It is very important to keep our animals safe!

a horrific
Thank you for your time.
Regards,

Dale Knutsen

P.O. Box 1404

Valdez, AK 99686

3/21/2002 2:37 PM
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[Fwd: Animal Cruelty]

Subject: [Fwd: Animal Cruelty]
Date: Fri, 22 Mar 2002 08:32:37 -0900
From: Representative Norman Rokeberg <Representative_Norman_Rokeberg@ Icgis.state.ak.us>
Organization: Alaska State Legislature
To: Heather_rbrega@ legis.state.ak.us

Subject: Animal Cruelty
Date: Fri, 22 Mar 2002 02:34:20 +0000
From: "Elena LaPella" <perke@hotmail.com>
To: Representative_Nonnan_Rokeberg@legis.state.ak.us

Dear Sir;
| am writing to ask your support in passing the Alaska animal cruelty bill. A society is often judged by how

It treats those who cannot speak for themselves. Animals deserve to be protected against violence and
neglect. Thank you for your lime.

Sincerely,
Elena LaPella

P.O. Box 1601
Valdez, AK 99686

Get your FREE download of MSN Explorer at http://explorer.msn.com.
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[Fwd: MB 489]

Subject: [Fwd: HB 439
Date: Thu, 21 Mar 2002 14:37:06 -0900 _ _
From: Representative Norman Rokeberg <Representative_ Norman_Rokebevg@legis.state.ak.us>

Organization: Alaska State Legislature
To: Heather Nobrega@legis.state.ak.us

Subject: HB 489
Date: Thu, 21 Mar 2002 22:46:45
From: "Antonia Kwalick" <windspirit44@hotmail.com>
To: Representative_Jeannette James@legis.state.ak.us,

Representative_Albert_Kookesh@legis.state.ak.us,
Representative Pete_Kott@legjs.stafe.ak.us, Representatlve Ken_Lancaster@Iegis.state.ak.us,
Representatjve_Kevin_Me er(%e I5.state.ak.us,
Representatjve_Norman_Rokebe @e gis.state. ak us,
Representative Ethan B‘erkownz&e 15.5tate.ak.us,
Representative”John Toghill@ ?lssate ak.us, Representative_Eric_Croft@legis.state.ak.us.

Representative RichardFoster@Iegis.state.ak.us,
Senator_Georgianna_Lifcoln@Iegis.state.ak.us
CC: grunt@alaska.net

To A Il Above W ith MY Concern,

I am w riting to let you all know that | fully support HB 489 to make anim al

cruelty a felony instead of a slap on the wrist. I have been involved with

the Valdez Animal Shelter for 5 years and feel very strongly about the lin k

between animal abuse and child/spousal abuse. I understand HB 489 has been

pulled to re-write and | am hoping that the main objective of the b ill
get criminal behavior off the street with more than a $50.00 fine and 10

I am ok with a graduated sentencing approach but

- to

hours of community service.

le t's move forward to get this B ill passed and we can always "amend" la ter.
I know of a case in our little town of a man who was under suspicion of and
(bragged about) his repeated abuse of his d /. We could just never do
anything but watch and warn him. He was la~er convicted of child
molestation of a 7-year old g irl. Maybe this little girl could have been
spared the trauma if he was convicted of animal abuse first and put away.
The laws have to be tougher. The lack of concern by the General Public

regarding animals and the blatant disregard of Ilife (human and animal) is

growing wild. We need to start somewhere and NOW is the time!

I am asking you all to SUPPORT this b ill and Make Animal Abuse A Felony.
Your questions and comments are welcome.

Very Sincerely,

Antonia Kwalick

PO Box 3503

Valdez Alaska 99686
Day (907) 835-29814
Evening (907) 835-3815

Get your FREE download of MSN Explorer at http://explorer.msn.com/intl.asp.
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ALinking Animal Cruelty to Human Violence http.7Avwww.cfhs.ca/Programs/HumancEducation/ViolenceLink/ccbaekgrounder4.litm

Criminal Code Backgrounders

Cruelty Vignettes
Enforcement of Cruelty to Animals Section of the Criminal Code

Enforcement Statistics

Linking Animal Cruelty and Violence to Humans

Serial Killers. School Shootings and Youth Crimes
Reform of the Criminal Code. Cruelty to Animals Sections

Linking Animal Cruelty to Human Violence
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.THE TANGLED WEB OF ANIMAL ABUSE http://\vww.apnm.org/animalstaiion/cniclty_bill/Tangled_\vcb.hirr

THE TANGLED WEB OF ANIMAL ABUSE:

The Links between Cruelty to Animals and Human Violence

Addendum to The Humane Society of the United States News article, Summer, 19869 by Dr. Randall
Lockwood and Guy R. Hodge

"One of the most dangerous things that can happen to a child is to kill or torture an animal and get away
with it." Anthropologist Margaret Mead

« JEFFREY L. DAHMER: Serial Killer, Sexual Deviant

Dahmer confessed to killing, dismembering and, in some cases, cannibalizing, 17 men and boys. As
a child, Dahmer impaled frogs, decapitated dogs, and staked cats to trees in his backyard. Dahmer
was convicted to death but before the sentence was carried out he was killed by another inmate in

1994,
« TED BUNDY: Serial Killer, Rapist

Bundy killed numerous females who looked liked @ woman for which he had a passion. In the 1970's
he brought fear to college campuses in many states after killing 3 women in the Chi Omega sorority
house at Florida State University. He was ultimately convicted of two killings, but is suspected of
murdering over 40 females, primarily in the northwest. During his childhood he witnessed his
father's brutality toward animals and he himself tortured animals. Bundy was executed in Florida.

> RICHARD ALLEN DAVIS: Accused killer and rapist of 12 year old Polly Klaas

Davis has been charged with the kidnapping of Polly Klass, 12, from her own home, raping and
strangling her. As a 14-year-old he set cats on fire and used dogs as target to practice knife-throwing.
In 1993 he was charged with the shooting death of Marlene Voris 20 years ago. "When he was little
it was animals. When he got bigger it was people.' said Zak Backet a neighbor.

« MICHAEL WAYNE ECHOLS (18),JESSIE LLOYD MISSKELLEY JR. (17),
CHARLES JASON BALDWIN (16): Killed three 8 year-old-boys

These three teenage boys were arrested in 1993 for the brutal murder of three 8-year old boys in
West Memphis. The three young boys were lured into the woods, beaten into unconsciousness, one
was sexually mutilated, another raped, and all three killed. For some time prior to the killing, the
three teenagers were involved in satanic-type rituals. During an initiation ceremony they killed dogs,
skinned them, and ate their flesh. Echols was also carrying a head of a cat with him.

« EARL KENNETH SHRINER: Sexual Predator, Killer, and Rapist

Shriner used threats to lure a 7-year-old boy into a wooded area in Washington state where he raped
him, cut off his- penis, choked him, stabbed him in the back and neck, and left him for dead. At the
age of 16, he confessed to ‘he killing of a teen-age girl. Police say he *was a man who put
firecrackers in the anuse , of dogs and strung up cats.” He was committed to a state mental hospital
after several incidents, including the slaughter of nearly two dozen chickens.

I of? 3/15/2002 7:36 AM
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THE TANGLED WEB OF ANIMAL ABUSE http://Amww.apnm.org/animalstation/cruelty_bill/Tangled_web.htm

« ERIC SMITH: Adolescent Killer of 4-year-old boy

When Eric Smith was 13 years old, he bludgeoned 4-year-old Derrick Robic to death and was
charged with murder. Four years prior to the killing of Derrick, Smith killed the neighbor's cat with a

gardenhose. There are no specific reasons why he killed the little boy or the cat.
« THOMAS LEE DILLION: Murderer and Suspected Serial killer

Dillion is said to be a serial killer. Dillion admitted to the shooting of Gary Bradly in 1992, while
both were hunting. Dillion, an ardent hunter who also boasted of killing more than 1000 animals in
illegal drive shootings, is serving a life sentence in Ohio on five murder convictions.

MICHAEL CARTIER: Stalker and Murderer

In 1992, Cartier stalked and Kkilled Kristen Lardner is Boston, Massachusetts and then killed himself.
Ina prior relationship, Cartier held his girlfriend's kitten under a hot shower and then shaved all its
hair off. Later he hurled it through a fourth floor window to its death.

Cruelty to animals should be a felony offense. Both animals and people benefit
when abusers are brought into the criminal justice system for sentencing or
treatment. Fifteen states have already enacted felony cruelty laws.
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First Strike Animal Cruelty/ Human Violence

fFollow Ups 1FPost Followup 1fPetzniam Pet Forum 1[FAQ]

Posted by Shelter Hous” on August 04, 1998 at 15:53:15:

Is harming an animal a warning sign of other possible

acts of violence? Absolutely!

Animal cruelty can be one of the earliest and most

dramatic indicators that an individual is developing a

pattern of seeking power and control by inflicting

suffering on others.

Studies in psychology, sociology, and criminology

clearly show that violent offenders frequently have

childhood and adolescent histories of serious and

repeated animal cruelty. The FBI has used this

correlation for years in profiling serial killers.

Recent research also shows that animal cruelty often

occurs in tandem with family violence, child abuse,

spouse abuse, and elder abuse.

Pets are part of the family in many American

households. In homes where domestic violence occurs,

pets are often threatened or injured by abusers.

IN SEVERAL RECENT SURVEYS OF WOMEN ENTERING SHELTERS
FOR PROTECTION FROM DOMESTIC VIOLENCE, NEARLY HALF
REPORTED THAT A PET HAD ALSO BEEN THREATENED, INJURED
OR KILLED BY THEIR ABUSER. Many victims of domestic

violence delay leaving their homes because they fear

that their pet might be hurt when they leave.
SHELTER HOUSE DOES NOT WANT THIS TO BE ADETERRENT TO

A VICTIM WHO IS CONSIDERING COMING TO A SHELTER AND
WANTS THE COMMUNITY TO KNOW THAT IT HAS AN AGREEMENT
WITH A LOCAL KENNEL, WHICH WILL HOUSE AN ANIMAL DURING
THE LENGTH OF THE VICTIM'S STAY AT SHELTER HOUSE.

Shelter House has also joined in the First Srike

Campaign, which is a new animal and humar: protection

program developed by the Humane Society of the United

States (HSUS). Leading the program locally are Cathy

Holmes and Maureen Simmons, both from the Family

Advocacy Office at Hurlburt Field in Florida. They want people

to recognize the connection between animal cruelty and

human violence, and get involved.

Shelter House recently participated in an inter-

agency training program put together by Holmes a;:d

Simmons. The training session included presentation

from Shelter Hose, the Panhandle Animal Welfare

Society (PAWS), the Family Advocacy Office and the

3/15/2002 7:53 AM
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First Strike Animat Cruelty/ Human Violence http:/Aww.petznjam.com/msgboard/meisages/16.htnil

Florida Department of Children and Families- each
pointing out the connection between animal cruelty
and human violence.

As a result of the campaign, Shelter House has added
to it client intake forms, a question about animal
cruelty within the household, and animal control
officers now distribute Shelter House information
cards to homes where animal cruelty has been reported.
Holmes and Simmons are hoping to gain cooperation
between civilian and military organizations so that

all acts of violence are recognized and dealt with
promptly and appropriately. They are hoping to

protect victims of violence, prosecute and punish

those who commit violent acts and prevent future
violence hrough early identificaton of people with
violent tendencies.

The First Strike Campaign was developed by the
Humane Society of the United States. If you want
more information about the program, call Cathy Holmes
or Maureen Simmons at the Hurlburt Family Advocacy
Office, or call the HSUS toll free 1-888-213-0956.

The HSUS website is at www.hsus.org

Follow Ups:

« Re: First Strike Animal Cruelty/ Human Violence Krista 23:43:00 2/21/99 (0)

Post a Followup

Name:
E-Mail:

SUbjECt Re: F irst S trike Animal Cruelty/ Human Violence j

Comments:
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Is harming an animal a warning sign of other PE
acts of violence? Absolutely!

Animal cruelty can be one of the earliest and
dramatic indicators that an individual is develo
pattern of seeking power and control by inflicti
suffering on others.

Studies In psychology, sociology, and criminolcg
clearly show that violent offenders frequently h
childhood and adolescent histories of serious an
repeated animal cruelty. The FBI has used this
correlation for years in profil'z serial killedsS
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mailto:dc@americanhumane.org

March 2001

Animalcruelty is
ofien assodated
with domestic
vidence.

Crueltyto
animals can be
oneoftheearliest
signso fapersons
potentialfor
videnoe,

At least27 states
makecruelty to
animals afelony
undercertain
arcuTsiances.

National Conference

of State Legislatures

Executive Director
William T. Pound

N ational C onference o f State Legislatures

int
Briefing Papers on the Important Issues of the D ay
Vol. 9, No. 18

Violence at Home: People and Pets

By Rita Treenmert

Studies over the last rwo decades show that animal cruelty is often associated with domestic
violence. Intentional cruelty or killing of pets by children or adults is recognized more and
more as a significant indicator of violence at heme. In one study, just over half of the women
in a family shelter reported that pets had been harmed or killed by the abusers. About 25
percent of them said their concern for pets delayed their going to the shelter. Children also
witnessed cruelty to their pets in about rwo-thirds of the cases. Thirteen percent of the
children reported that they themselves had tried to hurt pets.

In most American homes, pets are treated like family members. If they are pare of a violent
family, however, they also become targets. Threats against a pet are also used by abusers as a
control mechanism to silence or punish the victims. Frequently, pets are a vital source of
support for both children and adult victims of violence. However, children may also become
animal abusers, imitating the behavior they have experienced, and making the pet a victim.

Cruelty  animals can be one of the earliest and most significant signs of a persons potential
to control others through violence. Psychologists, sociologists and criminologists agree that
animal abuse involves more than an abuser’s personality flaw. It indicates a seriously disturbed
family environment. Intervention in the beginning stages, while children are young, is vital.

State Actions
All states have anticruelty laws, but most generally treat animals as property. At least 27
states, however, make cruelty to animals a felony under certain circumstances. The other 23
states have misdemeanor penalties for secondary forms of abuse. A recent Nevada law “requires
the juvenile court to order counseling or other psychological treatment for a child who com-
mits an offense involving cruelty to an animal.” Nevada law also directs the court to order
parents or guardians to pay for counseling or psychological treatment. At least 13 other
states— California, Colorado, Illinois, Maryland, Maine, Michigan, Minnesota, New Mexico,
Oregon, Virginia, Vermont, Washington and West Virginia—allow courts to order psychiatric
counseling or anger management.

Californiak animal cruelty law requires that “the court shall order the defendant to pay for, and
successfully complete, counseling, as determined by the court, designed to evaluate and treat
behavior or conduct disorders.” In some instances, animal cruelty agencies also protect
children. A District of Columbia law authorizes the Washington Humane Society to include
in its operations the protection of children from cruelty and abuse. Officers or agents of the
Ohio Humane Society may remove a child if he or she is in cruel surroundings.

Washington, D.C.

444 North Capitol Street, N\, Suite 515
Wedhingon, D.C 20001

Phore (202) 624-5400

Fax (202) 737-1069

Denver

1560 Broednay, Suite 700
Denver, Caorado 80202
Phore (303) 8302200
Fax (303) 863-8003



California and Colorado require animal control officers and veterinarians to Itport suspected or
known instances of child abuse. Minnesota and West Virginia require that veterinarians report
suspected or known cases of animal abuse. Idaho does not require reporting, but piovides
immunity from civil and criminal liability for veterinarians who report cruelty. States are
responding to the theory that many of the homes with a history of animal abuse are a'so the
ones engendering calls to social service agencies about suspected child abuse.

Federal Action
The 106h Congress enacted 10 laws that address animal welfare, including making it illegal to
produce or import products made with dog or cat fur, making it illegal to commercially depict
real acts of animal cruelty, and increasing funding for enforcement of the federal animal welfare

act.

A report by the National Research Council says that early intervention for animal abusers is
more likely to reduce adult crime than later criminal penalties, and that the behavior of a child
is more significant than adolescent behavior in predicting future violence. Law enforcement has
expressed increased support for stronger animal anticruelty laws. The First Strike Campaign of
The Humane Society of the U.S. recommends community programs that consolidate the
services of domestic violence shelters, child protection agencies, humane societies and police
departments to provide shelters or foster homes for abused pets, and ensure that pets are safe
after abused women and children leave abusive surroundings. These collaborations can bring
about better reporting and more effective intervention.

The American Humane Association recommends reporting suspected animal abuse or child
abuse to a local child welfare agency or humane society. They also recommend training
professionals to observe and report other kinds of abuse in the home. Judges, doctors, social
woi.. :rs, teachers and ministers should become familiar with the connection between domestic
violence and animal abuse. The association advocates stronger animal cruelty statutes, devel-
opment of better reporting laws and definitions of animal cruelty, and penalties for abusers
that include required mental health treatment.

The challenge is to prevent violence, whether it takes the form of cruelty to humans or cruelty
to animals. The best response to early violence seems to be early intervention. Studies have
found that community coalitions work where the criminal justice system, animal control
agencies, health professionals (human and animal), social workers and domestic violence
victims’ advocates participate in training and share information. Policymakers can help edu-
cate citizens about violence, encourage services that intervene on behalf of people and pets and
appropriate funds for delivery of those services.

Contacts for More Information
National Clearinghouse on Child Abuse
and Neglect
(800) 394-3366
http://www.calib.com/nccanch/pubs/bibs/
linkwanimal2 .htm

Rita Thaemert

NCSL— Denver

(303) 830-2200, ext. 157
rita.thaemert@ncsl.org

The Humane Society of the U.S.

(888) 213-0956
http://www.hsus.org/firststrike/factsheets/
domestic-violence.html

American Humane Association
(303) 792-9900

factsheets/viollink.htm

http://www.americanhumane.org/children/

Cruelty to
animals and
cruely to
humanscanbe
viewedasa
continuous
Elaecsslog

Thechallengeis
toprevent
vidence, whether
it takestheform
ofcrueltyto
humansor
cruely to
animals.


mailto:rita.thaemert@ncsl.org
http://www.hsus.org/firststrike/factsheets/
http://www.calib.com/nccanch/pubs/bibs/
http://www.americanhumane.org/children/

http:/lwww .petloveshack.com/crucl.htm

AAnimal Cruelty and Human Violence

| of 2

Pet Love Shack - Non-Fiction

Wg%ovesh:{ﬁ/&m
tgﬁe%@ahqt@”m&r%r?mm@m@ o002

Animal Cruelty and Human Violence
People who are cruel to animals are more likely than others

to be cruel to humans too,

sayﬁgsugj re|tt)h%rtr{< m the Hurmlane ﬁoc of th nlted States
1%7 It H’Emajorlty ofa s71 pe Jltﬁ\gere men m&t’%ﬂs

comm elg O
twenty-eight percent domestlc violence, twent% seven

percent Wt child abuse, ten percent Wt assault asix percent W

murder.
Hurtin %{nals often.a sig r}o abu(sjf

ey of 1 d Ki eI
o @rn Oﬁ@ . ag,%a'gm }mﬂ%%m?’g“

I
iy &nﬁ e
Ied
%ﬁ]ﬁs TUT]S(?‘[% fwice mae%@&agraqf q‘(;ﬂ
tO l‘ea(ﬂ)fmur errng hSparents mtohs
high school y Killi th 22,
b el s B s?gr'é””””g e

In a press relea es fro the maneSouet of the United States
aﬂ‘gtrd-l tgelv\em mal

|stam|\/|oe

wurg, [ja'd %I’k!f ahlstory of kllllng cats and other animals.

Time and agaln we see acts ofcruejty to animals mature |nto viglence
agalnst people %\Bﬁ? .

ssen As Inthis
CBSG Seens |II often rag to tnedreclas Hte?'ées abmt anlér‘ital cruelty.

%jgm% o¥|%m erneﬁbérs& atetow%u

r CtInB
i L —

g A€ OVEX. Addressing the violence in our schools, our streets
and our homes requires that we reject the conm%&btaat killing
animals is an acceptable part of growing up,

3/15/2002 7:57 AM


http://www.petloveshack.com/crucl.htm
http://www.petIoveshack.com

“Animal Cruelty and Human Violence

20f2

The H Society found that animal bused in §8% of th
f mm:%owﬁ?r%”ehn%if yﬁ%“;‘busﬁ. A ?@;ﬁ% B Ie i’s%dngm
|mmcbte(é|rtosi%5 e % P afaonte
R A
%E’ Gﬂlgythe n ™

Most criminals who have been violent toward people share a common
history of cruelty to animals.

Recent school shootings and other high-profile violent crimes perpetrated bv
minors were prefaced by animal abuse.

Bov. 11, Accused of killing cat & kittens with bricks!
The Family Source of Florida, Inc

Pet Love Home Page
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CS FOR HOUSE BILL NO. 499(JUD)

INTHE LEGISLATURE CF THE STATE CFALASKA
TWENTY-SECOND LEGISLATURE - SEOOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

S|)onsor(s): HOUSE JUDICIARY COMMITTEE

A BILL
FOR AN ACT ENTITLED
"An Act relating to the liability of businesses acquiring assets of other businesses for the

products liabilities of the businesses disposing of the assets."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* section 1. TNe Unoocified law of the Sate of Alaska s amencid by accing a new section
oreadt
LEGISLATIVE INTENT. Tre legislature declares thet it is the intent of this bill to
rgject the continuity of enterprise exception to the doctrine of suocessor liahility acopted in
Savage Ams, e v Wésterm Auto Supply, 18 P.3d 49 (Alaska 2001) &s it relates to proclits
ligklity.
~sec, 2. AS 09,68 Is arencied by adding a newsection to reect

Sec. 09.68.070. Liability of successor for harm caused by defective

products, (8) Nobwithstancing any other provision of law to the contrary, asuccessor

corporation o other bousiness entity thet accires assets of a preckcessor corporation or
other business entity is subject to liakility for hermto persons or progerty caused by a

-1- CSHB 499(JUD)
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Ceefective procuet sold or otherwise distributed conmrercially by the preckoessor only
if the aoouisition

(1) 1s accompanied by an agreement for the suooessor to assune the
liclity;

(2) resuits froma frauclient conveyance to escape liability for the
0elts or liailities of the preckoessor;

(3) constitutes a consolicktion or merger with thepreckcessor; o

(4 resufs in the sucoessor'sbecoming @ continuetion of the

() In(a) of this section, "ousiness entity' includkes asole proprietorship

u *Sec. 3. The uncodified lawof the State of Alaska is amenceal by adding a new section to
12 m
B3 APPLICABILITY. This Act applies to the sale, lease, exchancg, or ather disposition
14 of assats by a corporation, a limited liaility conpany, a partrership, a linted liaility
5 partrership a limited partrersip, a sole proprietorship.or offer business entity thet ooours
16 lefore, onorafter the effective cbte of this Act

© > N g~ w® -
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CS FOR HOUSE BILL NO. 499(JUD)

INTHE LEGISLATURE OF THE STATE CF ALASKA
TWENTY-SECOND LEGISLATURE - SEOOND ESSION

DY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE JUDICIARY COMM)TTEE

A BILL
FOR AN ACT ENTITLED
"An Act relating to the sale, lease, exchange, or other disposition of business property
and assets and to the liability of the acquiring person for the liabilities, including those

arising from products liability, of the disposing business."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* section 1. T1e unoodified lawof the State of Alaska is amenced by adcing a newsection

to readt
LEGISLATIVE INTENT. Tre legislature cedlares thet it is the intert of this bill to
rgject the continuity of enterprise exception to the coctrine of successor liahility acbopted in
Savae A, Irc. v Westerm Auto Supoly, 18 P.3d 49 (Alaska 2001) &s it refatis to proolcts
ligklity.
~sec. 2. AS 1006 Is amenced by adding a newsection to reect
Sec. 10.06.569. Treatment and consequences of disposition of assets, (8)
Unless the clisposition is a frauclent trarsfer uncer AS 340 or is otherwise a
fraucLient conveyance to escape ligility for the detas or liailities of the disposing

1- CSHB 499(JUD)
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corporation, asale, lease, exchange, or ather cisposition by a corporation of any, 4l
or sulstantially all of the property andl assets of the corporation, whether o ot tre
clisposition recuires the goproval of the sherenolckrs of the corporation,

() 15 not corsicered t ke a merger or consolidation Lnoer
AS 1006530 - 10.06.582 or unckr anather statuie unless the corporation acps aplan
of merger uncer AS 10.06.530 or consalicition uncer AS 10.06.536; and

(2) exoept & othervise expressly proviced by another statute, coes ot
neke the corporation foreign coiporation, o other person thet is acouinng the
property and assets responsible o liadlg, in tort or atherwise, for a ligbility or an
ooligation of the disposing corporation thet the acquining corporation, foreign
corporation, or ather person coes not expressly assune.

(0 Notwithstanding (8) of this section, a sale, lease, exchange, o ofher
cisposition by a corporation of any; all, or suistantially all of the property and assets
of the corporation, Whether or ot the disposition recuires the gpproval of the
shareholcrs of the corporation, Subjects the aoquiring person o liahility for Famito
persons or property calsed by a defective proolct sold or otherwise distriouted
commrercially by the cisposing corporation if the disposition

(1) 1s acconpanied by an agrearent for the aoouining person to assue
the ligility;

() results froma frauculent comveyance to escape  liahility fortre
0ets o liabilities of the cisposing corporation;

(3 comstitutes a consolication or merger withte cisposing
corporation; or

(4) resuits in the aoouiring person's becoming a cortinuation of the
clisposing corporation.

*Sec. 3. AS 1070 is amencd by aoking anewsection to reect

Sec. 1050580, Treatrment and consequences of dispasition of assets, (@)
Unless tre disposition is a frauculent trarsfer uncer AS 3440 or is otherwise a
fraucLlent conveyance t escape liahality for the detats or liabilities of the cisposing
limited liahility conpery, a sale, lease, exchangg, or atier disposition of any, dll, or
substantially all of the property and assets of a limited liability conpeny by the limited

BBB&BQ’IBD‘%EBBHB&BE':l'c_ﬁﬁ'ﬁﬁﬁlchooo\lmmhwmp
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liakaility conpany, Whether or not the disposition recires the gooroval of the menters
of tre conpany,

(1) is not consickered to ke anerger or consoliciation unless the limited
liakility conpeny approves the disposition &s pert of a erger or consoliction uncky
AS 1050510; ad

(2) except & otherwise expressly proviced by anotrer statute, does ot
neke the person aoouinng tre property and assets resporsible or liable, in tort or
otherwise, for a lidality or an doligetion of the limited liaility conpany thet te
aoouIning jperson coes ot exressly assure,

(D Notwithstanding (a) of this section, a sale, lease, exchange, or atrer
disposition by a limited lidkality compeny of any, al, or substantially all of tre
property and assets of the linted liakility company, whether or not the disposition
requires the aoproval of the enoers of the copany subjects the acquiring personto
ligility for harm to persors or property caused by a defective proolct sold o
otherwise distributed conmrercially by the disposing conpany if the disposition

(1) Is accomanied by anagreenent for the acquining person to assue
the lighility;

(2) results froma fraucllent conveyance to escae liallity for the
0elts or lihlities of the disposing conpany;

(3) corstitutes a consolicktion or erger with the cisposing conparny;
or

(4) results inthe aoouining person's becoming a continuation of the
clisposing copery.

*Sc. 4. AS 3205 is amencked by adding anew section to article 7 to react

Sec. 3206950, Treatrrent and consecuences of disposition of assets, (@)
Unless the cisposition is a frauclient transfer under AS 3440 or is otherwise a
frauculert conveyance to escape lihality for the detats o liahilities of the disosing
partrership, asale, lease, exchange, or other disposition of any; al, or sustantially dl
of the property and assets of a partrership, Whether or ot the clisposition reuires the
aooroval of the partrers, is not consiciered to e a merger or consoliciation, and except
& otherwise expressly proviced by another statuie, does not neke the: person

3 CSHB 499(JUD)
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aoouining the property and assets resporsible or lisle, in tort or otherwise, for a
liaility or an cbliggtion of the partrership that the acouining person coes not expressly
aSSUTE
(D Notwithstanding (a) of this section, a sale, lease, exchange, or atrer

clisposition by apartrership of any; all, or suiostantially all of the property and assets of
the partrership, whether or ot the disposition requires the goproval of the partrers,
subjects the aoquiring person to ligility for hermto persors or property caused by a
cefective procuct sold or otherwise distributed commrercially by the disposing
partrersip if the cisposition

(1) s acconpanied by an agreanent for the acquinng person t assue
the liality;

() resuits from a frauculent comveyance to escape lihility for te
celts o liakailities of the disposing partrership;

(3 constitutes a consolicktion or merger with the cisposing
Pertrersg or . 3 o

(4) resuts in the aoquiring person's becoming a continuation of tre
disposing partrersnip

*Sec. 5. AS 32.06 is amenced by adding a new section to article 8 to reect

Sec. 3206901 Treatrment and consequences of disposition of assts, (@)
Unless the cisposition is a frauculent trarsfer uncer AS 3440 or s atherwise a
frauculent conveyance to escape liahility for the ceb s or liahlities of the disposing
partrership, asale, lease, exchange, or other disposition of any, all, or substartially all
of the property and assets of a partrership, whether o not the clisposition recires the
aporoval of the partres,

(1) s not corsickred to ke a merger or conversion Unless part of a
conversion under AS 32.06.902 or of aplan of merger under AS 32.06.905; ad

(2) excent as atherwise expressly proviced by another statute, coes ot
neke the person acquiring the property and assets resporsible or liale, in tort or
otherwise, for a lidhality or an obligation of the partrership thet the acouining person
0loes not exressly assune.

() Notwithstanding (3) of this section, a sale, lease, exchange, or ater

CSHB 499(JUD) 4
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clsposition by apartrersnip of any, all, or sustantially all of the property and assets of
the partrership, Whether or not the disposition requires the aoprovl of the partrers,

3 subjects the aoouining person to liakility for hermito persons or property caused by a
4 cefective procuct sold or otherwise distributed comercially by the disposing
5 partrership if the disposition

: (1) 1s accompanied by an agreaert for the aoouining person t assure
T tre lishility;

: (2) resuits froma frauculent conveyance to escape liablity for the
9 oeuts o lighlities of the dlisposing partrership;

10 (3 oorstittes a consolicktion or nerger with the disposing
© pRo o

12 (4) results in the aoouiring person's becoming a continuation of the
13 clisposing partrership.

14 *Sc 6 AS3R11 isavended by adding anewsection to reect

15 Sec. 32.11.880. Treatrment and consequences of disposition of assets, (a)

16 Unless the cisposition is a fraucllent transfer uncer AS 3440 or is otherwise a
17 fraucLient conveyance to escae liatility for the detts or liabilities of the disposing
18 partrership asale, lease, exchange, or other disposition of any; all, or suistantially all
19 of the property and assets of a partrership, whether or not the disposition recuires the
20 Eﬂ]ﬂ@l Ofﬂ'EFHUHS,

21 () Is not consicered to be anerger or conversion; and

22 (2) exoept & otherwise expressly proviced by anather statute, does not
neke the person aoouinng the property and assets responsible or liadle, in tort or
otherwise, for a liaility or an obligation of the partrership thet the acquiring person
0l0es ot exoressly assUne.

(9) Notwithstanding (a) of this section, a sale, lease, exchange, or ather
cisposition by apartrership of any; all, or sustantially ll of the property and assets of
the partrership, Whether o nat the clisposition recuires the goproval of the partrers
subjects the aoquinng person o liability for hermito persons or property caused by a
cefective procuct sold or otherwise distributed commrercially by the: cisposing
partrership if the disposition

RS EBEBNRRERE
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(1) is acconpanied by an agreement for the acouiring person to assue
the liability;
(2) resuts froma frauculent conveyance to escape liahility for tre
cets or liabilities of the disposing partrership
(3 oorstitutes a consolicktion or nerger with the disposing
ertrership; or
(4) resuits in te acouining person's beconmng a continuetion of te
disposing partrership
*See. 7. AS 3211890 is amenckd to reect
See. 3211890, Rules for conversions and other cases not covered by
chapter. Inacase not provickd for inthis chater, induding conversion of a limted
partrership to a partrership except as proviced in AS32.11.830. the provisions of
AS 3206 govem
*Sc. 8 AS45 is amencka by adding a newchepter o readt
See. 4545920, Treatment and consequences of clisposition of assets by
certain businesses, (8) Unless the disposition is afrauclient trarsfer unckr AS 34.40
or is otherwise a frauclient conveyance to escape liakality for the bt or ligbilities of
the disposing business, a sale, lease, exchange, ar ather cisposition of ay; all, or
substantially all of the property and assets of a covered lousiness is not consicered t
e a merger or consolickation of the covered business and does not ke the persn
aoouinng the property and assets resporsible or liale, in tort or otherwise, for a
lighility or an odligation of the covered business thet the acouining person coes ot
expressly assune
() Notwithstanding (a) of this section, a sale, lease, exchange, or other
clisposition by a covered business of any; all, or sustantially all of tre property and
assets of the covered business subjects the acouining person to liahality for herm to
persons or property caused by a defective procuct sold or atherwise distribued
commrercially by the cisposing covered business if the cisposition
(1) is acoonpanied by anagreament for the aoouining person to assune
the liahility;
(2) results froma frauculent conveyance to escape liahality for tre

H’BB%BBNEBBBBBEQBG'E@KSIZ\‘Bcooo\lmmhoo” —
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Celts or liaailities of the disposing covered BUSINeSS;
(3) constituites a consolication or merger With the cisposing covered

[N

corporation unckr AS 1006, a professional corporation uncker AS 1045, a linited
liahility conpany under AS 1050, or a partrership under AS 3206, AS 3206, or
ASR1L

o *Sc 9 The unoodified lawof the Sate of Aleska s avenced by adding a new section to
11 I'm

12 APPLICABILITY. This Act aoplies to the sale, lease, exchange, or other cisposition
13 of property by a corporation, a limited liakility company, a partrersnip, a limited liakility
14 partrersnip, a 1mited partrership, a sole proprietorship, o other business thet ooours before,
15 on orafter the effective cite of this Act

3 LBINESS; or

4 (4) resuits In the aoouinng person's becoming a continuation of the

5 clisposing covered business,

: (© In this section, "oovered business™ mears a business thet is ot a
.

9
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ALASKA STATE LEGISLATURE
HOUSE JUDICIARY COMMITTEE

Stale Capitol

Juneau, AK 99801-1182
Telephone: (907) 465-4990
Fax: (907)465-2040

Repiescntative Norman Rokeberg, Chairman
Repiescntative Scott O fan, Vice-Chairman
Repiesentative John Cophill

Repiescntative Jeannetie James
Repiescntative Kevin Meyet
Representative Ethan Berkowitz
Repiescntative Albert Kookcsh

Heather M. Nobtega
Counsel to Committee

Sponsor Statement for HB 499

It is vitally important to Alaska commerce and business that a corporation, partnership or other entity
that purchases assets from another company or business not be held legally responsible for the liabilities
of the selling business, unless expressly agreed to by the purchasing company. However, the Alaska
Supreme Court, in an interim ruling last year in Savage Arms, Inc v. Western Auto Supply Co., 18 P.3d 49
(Alaska 2001), held otherwise under the doctrine of successor liability, and remanded the case to trial

consistent with its opinion.

Generally, when one company sells all its assets to another, the acquiring corporation or company is not
liable for the debts and liabilities of the selling company. Contrary to this rule, the Alaska Supreme Court
adopted two theories of successor liability, "mere continuation” and "continuity of enterprise." These
theories are exceptions to the general rule, and allow a purchasing company to be held responsible for the
liabilities of the selling company, including those that may have been unknown at the time of the sale.
The Supreme Court acknowledged that "continuity of enterprise” has been rejected by the American Law
Institute: Restatement (Third) of Torts, and a vast majority of courts that have decided the issue.

The Supreme Court stated it was deciding the issue of successor liability because ".. .neither this court nor
the Alaska state legislature has resolved the successor liability questions presented in this case..." The
Savage Arms case is set for trial in November 2002, and before the Supreme Court's ruling becomes final
following trial and appeal, we seek to respond to the invitation of the Supreme Court and fill the
legislative void and declare the law of Alaska on this subject.

HB 499 is modeled after the 1979 Texas statute (Tex. Bus. Corp. Act art. 5.10(B)(2)) that adopted the
standard that an entity that purchases assets from another business will not be held liable for liabilities of
the selling business that the purchaser did not expressly assume. Similar to the present situation in
Alaska, the Texas statute was passed after a Texas court 1id adopted a theory of successor liability that
imposed liability on a purchaser who had not expressly assumed the liabilities of the seller. Texas court
decisions following the passage cl the Texas statue have upheld the statue and affirmed that it allows the
imposition of successor liability only when the purchaser has expressly assumed a particular liability and
that it rejects other theories of successor liability, including those adopted by the Alaska Supreme Court.
We believe HB 499 will accomplish this same result because, in its opinion, the Alaska Supreme Court,
noted that the Texas legislation seemed to disfavor successor liability unless the purchaser expressly
assumed liability. The intent of HB 499 is to adopt this standard as the law of Alaska.

We believe this legislation will prevent inequities that will otherwise occur to the purchaser of assets who
would be exposed to liabilities they did not anticipate and to sellers of assets who may receive less than
fair market value if the purchaser must discount the purchase price to factor in unknown and unwanted

liabilities.
This bill is expressly made retroactive so there will be uniformity of application,

The committee urges your support of this bill.
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Sectional Analysis for HB 499

jon 1 Amengs Alaska Corporations Code by adding a new section
sxetion £ regarcing the treatnErr?toand consequen% of dISp%SI'[IOI’I of assets.

Asale orother disposition by a corporation of any,
all, or su of the pOSor asse% of trrgomrmratlon 1S

nota MErger OI’ COﬂSO |0at|on un €SS express Y created.

In addition, the disposition does not meke the. acquiring
corporation responsible o liable for any of the liabilities of the
disposing corporation unless expressly assumed.

Section 2 Same provisions as above created for limited liability companies.
Section 3 Same provisions s section 1 created for partnerships.

Section 4 Same provisions as section 1 created for partnerships.

Section 5 Same provisions as section 1 created for limited partnerships.
Section 6 Conforming amendment.

Section 7 Sane provisions s section 1 created for busingsses.

Section 8 The provisions of the bill are applied retroactively.
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This hill allows corporations and other types of business entities to dispose of all or substantially all of their
property and assets without having the buyers assume responsibility for the sellers’ liabilities, unless the

buyers expressly assume those liabilities.
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statute of limitations lias run, it is allowable
if it “relates back” to the date of a timely
original pleading.l'

Civil Rule 15(e) sets out the circumstances
under which an amended pleading will relute
back to the original pleading:

Whenever the claim or defense asserted in
the amended pleading arose out of the
conduct, transaction or occurrence set
forth or attempted to be set forth in the
original pleading, the amendment relates
back to the date of the original pleading.
An amendment changing the party against
whom a claim is .asserted relates back if
the foregoing provision is satisfied and,
within the period provided by law for com-
mencing the action against the party to be
brought in by amendment, that party (1)
has received such notice of the institution
of the action that the party will not be
prejudiced in maintaining a defense on the
merits, and (2) knew or should have known
that, but for a mistake concerning the
identity of the proper party, the action
would have been brought against the par-
ty."

According to this standard, Hebert's sec-
ond amended compluint will relate back to
her timely November 1995 complaint against
Honest Bingo if (1) the claim asserted
against FDA arises out of the same transac-
tion or occurrence set forth in the initial
complaint; (2) FDA received sufficient notice
such that it would not be prejudiced in main-
taining its defense on the merits; (3) FDA
knew or should have known that it would
have been included as a party in the original
complaint but for a mistake concerning its
identity; and (4) FDA received notice and

24. See Siemion v. Rumfell, 825 p.2d 896, 898-99
(Alaska 1992).

25. Alaska R. Civ. P. 15(c).

26. See generally West = Buchanan, 981 P.2d
1065, 1068-71 (Alaska 1999). Several federal
courts have held that amendments In which a
plaintiff replaces a "John Doe” defendant with a
named defendant are considered amendments to
add new parties and will relate back only when
the conditions of Rule 15(c) arc satisfied. SEe 6A
Wright & Miller, SUPra § 1498, at 105-06; S€e
also Cratg v. United Stales, 413 p.2d 854 (9th
Cir. 1969).
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knew or should have known that, but for a
mistake concerning its identity, it would have
been included as a party within “the period
provided by law for commencing the action
against" it,20

Given the fact-intensive nature of the Rule
15(c) “relation back” test, FDA cun prevail
on its Rule 12(c) motion only if the undisput-
ed facts on the face of the pleadings clearly
show that Hebert’s second amended com-
plaint cannot possibly relate back to her ear-
lier timely complaint against Honest Bingo.
But the relation back issue presents the fol-
lowing disputed fact questions, which prevent
resolution on a motion for judgment on the
pleadings: whether FDA received sufficient
notice of Hebert’s lawsuit within the limita-
tions period and whether FDA knew or
should have known that, but for a mistake
concerning identity, it would have been in-
cluded as a party within the applicable peri-
od.”

It is not clear from the pleadings whether
FDA did or did not receive sufficient notice
of Hebert’s claim within the limitations peri-
od. Hebert's complaint asserted that the
nature of the named business entities was
unknown. It also included the permittee of
the bingo game as a John Doe defendant.
Hebert’s amended complaint states that FDA
“is one of the three permitees jointly operat-
ing Honest Bingo” and that FDA “was in fact
receiving the benefits of the o0)>cration of the
hingo game at the time and place in ques-
tion." This statement alleges the existence
of a close business relationship between Hon-
est Bingo and FDA, or possibly a joint ven-
ture or partnership.2* While admitting that

27. The parlies do not dispute dim the first re-
quirement— that the claim against FDA arise out
of the same basic claim in the complaint against
Honest Bingo— is satisfied.

28. Hebert may have available to her a second
avenue for relief. If she can demonstrate that
Honest Bingo was a partnership or a joint ven-
ture of which Monroe Foundation and FDA were
partners or joint venturers, it may not be neces-
sary for the second amended complaint to relate
back to the original complaint since service of
the timely original complaint on Honest Bingo or
the Monroe Foundation may be found sufficient
lo constitute service on FDA. SEe Alaska R. Civ.
P. 4(d)(5); Coleman v. Lufgren, 593 P.2d 632, 634
(Alaska 1979).
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Cite oi 18 r.3i!
it is a permittee for bingo games, FDA de-
nied the allegations of jointly operating Hon-
est Bingo and of receipt of benefits of the
ojienition.  Viewing the facts in mhe light
most favorable to Hebert, us we must for the
purposes of the motion, it is clear that the
existence of some type of close business rela-
tionship is alleged.

A fact question also exists as to whether
FDA knew or should have kno' n that but for
a mistake in identity, it wot Id have been
named as a party within the applicable limi-
tations period. As an organization tinder
whose permit the Honest Bingo game was
run, FDA may have had notice of the com-
plaint filed against Honest Bingo and the
Monroe Foundation and consequently may or
should have known that it was one of the
“John Does” referred to in the initial com-
plaint against Honest Bingo. Similarly,
without further evidence, we are unable to
determine whether FDA either knew or
should have known that it was intended as a
pally in the suit prior to March 27, 199G, the
one hundred twentieth day after filing of the
original complaint.29

The pleadings on their face cannot reveal
whether Hebert’s second amended complaint
relates back to the initial timely complaint
filed against Honest Bingo. And determin-
ing whether FDA meets the standard for
relation back involves a triable issue of fact.
We therefore cannot affirm the granting of
FDA’s Rule 12(c) motion.3

1131 ‘The court either may consider a
motion for judgment on the pleadings at a
preliminary hearing as provided by Rule
12(d) or may postpone its determination until
trial.”3l We conclude that where appropri-
ate and when a motion for judgment on the
pleadings is brought on the basis of the
affirmative defense of statute of limitations,

29. See Alaska R. Civ. P. 4(j) (allowing 120 days
aflL-r filing for service of process). The record
shows that by October 31, 1996, FDA had re-
fused to participate in settlement negotiations,
but the record is silent as to how long before that
time FDA was aware of Hebert's claims.

30. A Civil Rule 12(c) motion ca.i be converted
into a Rule 56 motion (or summary judgment
when the trial judge considers materials outside

the pleadings. See Alaska R. Civ. P. 12(c). How-

ever, here the superior court explicitly stated that

Alaska 49
i (Alaska 2000)

the interests of justice are best served if the
trial court considers the motion at a prelimi-
nary hearing instead of waiting until trial.

V. CONCLUSION

Because fact questions exist as to whether
Hebert’s second amended complaint bringing
FDA into the lawsuit related back to her
initial complaint against Honest Bingo, FDA
was not entitled to judgment on the plead-
ings under Rule 12(c). We therefore RE-
VERSE the decision of the superior court
and REMAND for proceedings consistent
with this opinion.

SAVAGE ARMS, INC., Rectitioner,
v.

WESTERN AUTO SURREY
CO., Respondent.

Nos. 8612, 8721, 8511.
Supreme Court of Alaska.

March 2, 2001.
Rehearing Denied April 4, "001.

Father brought products liability action
against manufacturer and distributor of al-
legedly defective rifle, seeking recovery for
injuries sustained by his minor son when rifie
misfired. Distributor filed third-party com-
plaint seeking indemnification from manufac-
turer's successor. The Superior Court, Third
Judicial District, Kenai, Jonathan H. Link, J.,
concluded that law of Alaska governed suc-

it did not consider matters outside the pleadings.
Even if this court were lo consider the additional
materials contained in the record, it Is still un-
clear whether FDA had notice of Hebert's law-
suit and knew or should have known that it
would have been initially included as a defendant
if Hebert had been aware of its identity.

31. 5A Wright 6t Miller § 1367, at 517. See Ped-
ersen v. Zielski, 822 p.2d 963, 907 n. 4 (Alaska
1991).
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cessnr liability issue, entered judgment in
favor of distributor on its third-party claim,
and denied successor’s motion to substitute
distributor's insurers for distributor ns real
parties in interest. Successor petitioned for
review. The Supreme Court, Easlaupli, i,
iteld that.: fi) law of Alaska governed issue or
liability of rifle manufacturer’s successor; (2)
genuine issues of material fact existed us to
whether successor was liable for injuries
caused by rifle; and (3) distributor's insurers
were projier parties to prosecute third-party
indemnity claim.

Reversed and remanded.

1. Appeal and Error e=>812<I)

The appropriate choice of law is a legal
question lo which the Supreme Court applies
its independent judgment

2. Appeal and Error ©=842(1)

The Supreme Court answers legal ques-
tion of first impression by adopting the rule
of law that is most persuasive in light of
precedent reason, and policy.

3. Appeal and Error C=8fi,3

The Supreme Court will affirm a pant
of summary judgment only if the record
presents no genuine issues of material fact
and the moving party is entitled to judgment
as a matter of law.

4. Appeal and Error ©=81)3(l), 540

Generally the Supreme Court will review
rulings on joinder and ratification for abuse
of discretion, but will review de novo the
underlying legal questions, such as whether a
party is a real party in interest.

5. Action C=27<I)

In the context of a claim that a defective
product has caused jiersnnal injury, succes-
sor liability is most appropriately character-
ized as a toils question.

fi. Weapons ©=18(1)

Law of Alaska governed issue of liability
of rifie manufacturer's successor in products
liability action brought by father whose mi-
nor son was injured when allegedly defective
rifle misfired, where father and son were
Alaska residents, ride was purchased in Alas-
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ka, and injury occurred in Alaska, even
though successor's purchase of manufactur-
er's business occurred in Texas.

7. Corporations 0=4-15.1

Generally, when one cor>oralinn sells all
its assets to another, the acquiring corpora-
tion is not liable for the debts and liabilities
of the selling company.

8. Corporations 0=»-t45.1, 51KKI)

There are four exceptions to the general
rule of non-liability of successor corporations:
() the purchaser has expressly nr implicitly
agreed In assume liability; (2) the asset pur-
chase amounts to a consolidation or merger;
(3) the purchasing corporation is a "mere
continuation” of the selling corporation; or (4)
the transfer amounts to little more than a
“sham” transaction to avoid liabilities.

). Corporalinns ©=445,1

Liability will be imposed on a successor
corporation for the dehts and liabilities of the
selling company under the mere continuation
exception where the successor continues to
use the seller’s mime, location, and employ-
ees, and there exists a common identity of
stockholders and directors.

10. Corporalions ©=445.1

The “mere continuation” exception to
successor nonliability is available to claim-
ants seeking to impose liability on a succes-
sor corporation for defective products manu-
factured by the predecessor.

11. Corporalinns ©=4-15.1

Under the modem "continuity of enter-
prise” exception to successor nonliability, a
successor corporation may be hp|d liable for
injuries caused by its predecessor's defective
products where the totality of the transaction
between the successor and the predecessor
demonstrates a basic continuity of the prede-
cessor enterprise.

12. Corporations ©=445.1

Under the modem “continuity of enter-
prise" exception to successor nonliability, the
successor corporation may be held liable
even though the sale of assets is for cash and
there is no continuity of shareholders.

SAVAGE ARMS. INC, v.
KPM

13. Corporations ©=445.1

The key factors under the "continuity of
enterprise” exception are: (1) continuity of
key personnel, assets, and business opera-
tions: 12) speedy dissolution of the predeces-
sor corporation; (3) assumption by the suc-
cessor of those predecessor liabilities and
obligations necessary for continuation of nor-
mal business operations; and (4) continual inn
of corporate idem ity.

14. lodgment ©=181(15.1)

Genuine issues of material fact existed
as to whether rifle manufacturer's successor
was liable for injuries caused by misfire of
allegedly defective rifle, precluding summary
judgment on third party indemnification
claim filed against successor by distributor in
connection with underlying products liability
action.

15. Evidence ©=24417)

Statements attributed to successor enr-
pnrntinn's chief executive officer that succes-
sor corporation held itself out to world as
legal successor to rifle manufacturer whose
assets it purchased were non-hearsay admis-
sions of pnrty-npjvment with respect lo third-
party indemnity action brought by rifle dis-
tributor in connection with underlying prod-
ucts liability action against distributor and
manufacturer. Rules of Evid., Rule
801(d)(2).

Ifi. Evidence ©=244(7), 31811)

To extent journal articles were offered
to prove truth of assertion that statements
attributed to chief executive officer, that cor-
poralinn held itself out lo world ns legal
successor to rifle manufacturer, were in fact
made by nffirer, authors of articles were the
declarants, and such articles could not qualify
as nnn-henrsa.v admissions of party-opponent
with rcs|)eol to third-party indemnity action
brought by rifle distributor in underlying
products liability; if articles were offered for
their truth on remnnd, trial court would have
lo address anthor-as-deolarant issue. Rules
of Evid., Rule 801(d)(2).

17. Indemnity ©=15(2)

Rifle distributor’s insurers were proper
parties lo prosecute third-party indemnity
claim brought by distributor against tnanti-
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It jmiin
faclurer’s successor, whore insurers had fully

discharged distributor's liability in underly-
ing products liability action. Ruler fiv.Proc.,
Rule 17tn).

Theodore M. Pease, ,Ir, and Michael W.
Sow-right, Burr, Pease  Kurtz. Anchorage,
for Petitioner.

slames M. Powell and Kimhorloe A. Colbo,
Hughes, Thorsness, Powell, Huddleston &
Bauman, LLC. Anchorage, for Respondent..

Before MATTHEWS, diinrJustice,
EASTAUGH. FAHF,. BKYNHB, nnd
CABPENETI. Justices.

nnwokK

EASTAUGH, lustice.
I.  IKT#OnVCTIOK

Can a corporation that purchases assets of
the manufacturer of a rifle sold in Alaska he
held liable for personal injury caused in Alas-
ka by a defecl in the rifle? The superior
court held that it could, and we agree. But
we reverse and remand for application of the
pertinent successor liability doctrines His*
cussed helow. We also bold that the indem-
nity claim brought by the rifle’s distributor
against the successor corporation must be
prosecuted by the insurers which fully dis-
charged the distributor's personal injury lia-

bility,

II. FACTSART) IHOCEENn'GS

The relevant facts are few. .lack Taylors
minor sor suffered personal injuries when a
defective 22 caliber rifle discharged during
target shominp near Nikiski. Savage Indus-
tries, Inc. manufactured the rifle, and West-
ern Auto Supply Company, which claimed to
have acquired the rifle from the manufactur-
er, sold it to a retail store in Maine; the rifie
was eventually resold to .lack Taylor in Alas-
ka. Taylor sued Savage Industries in 1090
for his son's injuries; in an amended com-
plaint, he also sought recovery from Western
Auto.

Western Auto filed a third-party complaint
in its nnme seeking indemnity from Savage
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Anns. Inc., which had pnrahnspd assets from
Savage Industries in 158> Western Autn
settled with the Taylors in May 1'I'i5, and its
insurers paid the entire settlement amount.

At issue here are three superior court
orders. The first held that Alaska law gov-
erns the issue of successor liability. The
second granted Western Auto summary
judgment against Savage Arms, holding Sav-
age Arms liable as "the legal successor to
Savage Industries. Inc." The third denied
Savage Arms’ motion to substitute Western
Auto’s insurers for Western Auto as Hie real
parties in interest, but required the insurers
In ratify the litigation.

The superior court denied Savage Arms'
motions for reconsideration. We granted
Savage Arms’ petitions for review and or-
dered full briefing. We review the three
orders under AS 22.ns.nin and Alaska Rule
of Appellate Procedure <102

. DISCrSSIOK
A.  SlinHnrd nflirvinn

11-3] The appropriate choice of law is a
legal question to which we apply our inde-
pendent judgment.1 The scope of successor
liability in Alaska is a legal question of first
impression, which we answer by adopting
"the rule of law that is most persuasive in
light of precedent, reason, and policy.” * In
applying rules of successor liability to this
case, we will affirm Western Auto's summary
judgment only if the record presents no gen-
uine issues of material fact and Western

1. See Lnngdnn r. Cham/iion, 752 p.2d 999, 1001
(Alaska 198(1).

2. Girin c. ”a 591 P,2d 1281. 1284 n. 6 (Alaska
1979).

3. See Nncion v. Mugill, 872 P.2d 1213, 1215
(Alaska 1994).

4. see Fairbanks At Star llnroogh r. Kandik
Cimsll.. Inc. i ASSOC., 795 P.2d 793, 802-03
(Alaska 19901, Wealeil In iiari on oilier pounds.
823 P.2d 03? (Alaska 1991).

3. Sec Langdnn. 752 P.2d ol 1001.
A. Savage Arnts invokes our opinion in Armstmng

v. AImstrong, 441 p.2d 699 (Alaska 1968), in
which We held that Alaska law governs the (pies.
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Auto is entitled to judgment us a millter ol
law*

MI  Although we generally review rulings
on joinder and ratification for abuse of dis-
cretion.4 we review He novo the underlying
legal questions,6such as whether a party isa
real party in interest under Alaska Civil Rule
17(a).

s. Choice of Lore

Savage Arms challenges the superior
court's ruling that Alaska law governs the
issue of successor liability. It argues lliat
Texas law should apply because all transac-
tions relevant to its purchase of Savage In-
dustries' assets recurred in Texas. In Sav-
age Arms' view, the case before the court
deals with the transactinn between Savage
Arms and Savage Industries, and Hie under-
lying tort does not bear nn the choice of law
questinn.”

Western Auto defends the superior court's
decision, contending that Alaska law should
apply because the underlying injury occurred
in Alaska. Western Auto also reasons that
successor liability is but nn extension of
products liability law, which is itself a tort
doctrine.

Texas statutory and case law seems to
disfavor both traditional and modern doc-
trines of successor liability,7 but neither this
court nor the Alaska stale legislature has
resolved the successor liability questions pre-
sented in this case.

lion of intcrspnusal (orl immnnitv, even though
ulll- nolo Occident ihnl Inspired (lie lorl .mil oc-
curred in Conodo. SGEI . ol 700-01, There, we
licoied the inter-spousal immunity question inde-
pendently of Ihe underlying lorl question, and
focused on Ihe spousal relaiionship between ihe
parlies io the lawsuit. 968 Id. Bui lo apply die
Armsmmg approacli here only heps the question
ol whether successor liability should be ireoted
ns wholly independent. ArmStrOﬂg does nol con-
Hot.

7, SEB Tex. Bus. Corp. Act Ann. art. 5.10(D)(2)

(vernon 1997); Mndgrtt r I'axsnn Maeh. Co.
709 S.W.2d 755. 758-55 (Tex.App.l9gM; SEe also
McKee - American transfer dmSiniagc. oae
T Sopp 485. 487 iN.D.Tex. 1996). [Nt SEE Irest-
cm Resources Life Ins Co. v. Cerliaidl. sss
SW.7d 783, 786 (Tex Civ.App.1977) Innling ex-
replions for merger, consolidation, and baud).

SAVAGE ARMS. INC. m WESTERN AUTO SUIM'LY
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Wp look to Hu Rostatonii'ui tSVeond! ol
Conflict nf Laws lor guidance in resolving
clioice-of-Inw issues.6 The Second Restate-
ment requires a separate elioiee-ot-law analy-
sis lor earli issue presented.” We likewise
follow this rule nl dApeciipe,I' ami determine
the proper choice of law on the issue of
successor liability without regard to nilinr
issues in the case.

Before we can address which stale's law
should apply to this issue, wp must first
determine whether successor liability is bel-
ter elianielerized in terms of contract or
tort." In nne sense, successor liability de-
rives from corporate and contract law. lie-
cause it may require Ihe interpretation of Bin
contracts that governed the transfer nf as-
sets between corporations. But successor
liability is also a creature of Im-t law when it
is claimed that the successor is liable because
a product defect bus caused injury or death.

Other jurisdictions are split as In whether
successor liability should be evaluated using
the choice-of-law rules governing tort or cor-
porate and conlracl law. The Fifth Circuit,
for example, has held that the lav. of Ihe

1. See. e.g.. I'abnri C. Lrssis Co. e. ARCO Chemical
Co., 904 P.2d 1221, 1227 (Alaska 1995) (“When
choice nt law issues arise, we ronnnonty u-fcr lo
lu- Rrsiati'ineiii 1Simini) of Conflicts 10i gnfd*

liner.")

t. SlC Rcslniemrnl (Second) of Conflict nt l.nws
£ 145cmt. d 11971) ("Tin- cnuris have long rrc*
ognirrd dial llirv air nol hound lo decide all
js-m-s under tin- local law- ol a single stale.");

M; e. Plenlrch Corp.. 89 P.3d 320. 324 <7Ih
Cii.1996) (holding dint under the Second Re-
sialcincm lest, "la] cnurl therefore rnndurls a
sepalale rhnirp-nMaw analysis (or each issue in
a case, aocnipliiip in determine which slate has
llu- most significant contacts with that issue.").

10. See Black's Low Dictionary 448 (7ih ed 1997)
(defining dipefagc ns "|o] court's application of
different slate laws lo different issues in « legal
dispute; choice of law nn an issin-.by.jssiie ha-
sis"); SE€C alSO Bryan A. Gamer. A Dictionary of
Modern Legal Usage 2666 1?d ed, 1995).

Il. Sec.eg. RU|Z, 89 F.3d at 326 t"|T)lu- rourls nf
several slates have straggled lo decide whether
|.<iul essor liability law] is a part ot corporate law

oi lort law.").

12. Sec nv-mie. Rodgers Much. Mfg. Co.. 750 r.2d

368, 374 (5lh Cir.1985),

slide with the most significant «ni-|inr«lo eon-
Riels should apply to successor liability ques-
tions.F The Seventh Circuit held simiiarb
in Hni; 1. lilrntiih Corp.1t Bid se\eeul fedi-i-
ill district courts have explicitly applied the
law ot the stale with Hie most significant
torts contni'ts.1l and slate courts have split
nn Hie question.¥

151 We decline to fellow the Fifth and
Seventh Circuits, because we bhelieve that
when a defective product causes pelronal
injury, sneenssor liability is most appropri-
ately characterized as a torts question. Suc-
cessor liability is essentially an expansion of
products liability law, which derives from tort
principles nf negligence and strict liability,
and rejects contract-derived requirements
such as privily. The purpose nf the modern
strict liability regime "is to insure that the
cost of injuries resulting from defective prod-
ucts |is| borne by the manufacturers Hint put
sneli products on the market rather than by
the injured persons who are powerless to
protect themselves."  Treating a successor
liability question solely as one of contract law
would allow "the parly who bcnefiited from

13. fit 3d 370, 326171b fit I'»iel

14. Sic. e.g. Fdr v. Mnrllci Rump Co., 652
r Sopp Cbe, 6=8 n. | tir,Coin 1087). disagigr'd
“till on ihffe’i"ll gnnrnds. Fhiiiim e |limn Mfg..
867 | 7d 570. 579-80 nolli Cii 1989). Reed e.
Annulling Cork Co, 577 I slipp 246, 2.I8
(li.D Aik 1983); ergel: e Ammil Indus.. 472
T snpp, 136, |4|-47 (-.n).mirn, 1979). deilined
in Inllinv on nrlin guinnd*. Johnson e. 1venn
Countl Inr.. 9] r.3d 732, 7-16 <6ili rit.les=<»,

15, See. eg. In r Aslestos Litiynliou (Rr/Il. s17
A 2d 697. 699 (Pel Snpri 1986) (Imlduip Ihnl
iin piiinie law sltniild apply lii'ianse key (pieslinn
was legal efleel ot rooliarts Ix-tween in‘pma-
lions); American Nnnnnicns. Ine, r. Aoo Uvneus
F.ngg. S.R.I... 648 So0.2d 565, 570 (Ala.1994)
(holding that ronfiicl rule foi lort eases should

,apply lo corporate successor liability issue). ee
arso David w. Poliak. SUCCESSOr L.iallilily in Asset

A||Jn|5|t|nns, 1126 PLI/Cnrp 85. 107-12 (1999)

(discussing different jurisdictions’ appioarlies lo

cbofee-nMaw issues fin  successor liability

claims).

16. Caterpillar 7:mini Co. e. Reek, 593 n2d 871,
878 (Alaska 1979) fquntinp Chin e. il Awe.
Cliixstei Cli., InC.. 454 P.2d 744. 248 (Alaska
1969)). seealso Ciieeinnan e. )hI>tl Rims'l I'mds.,

Inr.. s9 cal2d 57. 27 cal.HpO 697. 377 t.2d
897. 900-01 (1963).
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tin* bargain Ito] osrapc liability rvon though
the party who transferred the beurfil would
liivo been liable bad not the cnnintrl Iwen
consummated."I7 Such a result would un-
dermine ihe principles that govern our prod-
ucts liability law. And although Savage
Arms argues Unit the pnblir policy behind
products liability law is of "little interest"
here lweause Western Auto purchased liabili-
ty insurance that fully protected it, Western
Auto’s suit does not pursue a commercial
cause of action. Because Western Auto's
insurers settled the personal injury suit,
Western Auto now stands in the tort plain-
tiffs shoes.

Thus, in context nfa claim that a defective
product lias caused personal injury, we think
snccessnr liability is more aptly treated ns a
matter of tort law.

Ifi) Having determined that successor lia-
bility in a products liability context is best
characterized as pari nrthe law nf toil, we
must now decide whirl) state's laws should
apply to the case at band. The Second Re-
statement stales that "with respect lo an
issue in tort," courts should look to the local
law nf the slate with the "most significant
relationship" to the parties and the occur-
rence."l We cnnclude that Alaska has the
most significant torts contacts with this legal
issue. We look in particular lo Ihe underly-
ing lort action Ihnl gave rise to this litigation.
Jack Tavinr and his son were both Alaska
residents when the accident ncniiYed. Tay-
lor purchased the ride in Alaska, and the
rifle was being used here, where its defect
injured his son. The dererl that injured
Taylor's son potentially endangered any per-
son within a lelhal vicinity while Hie rifle was
heing used in Alaska. Finally, Jack Taylor
litigated his soil against Western Auto in
Alaska's state courts. Because the relation-

17. Knr;elz, 472 F.supp. al 1-11.

IS. See Rcstnlemrnl (Second) nf Conflict ot l-aws
S 14511). To di-Imnmc die place of room sipnlfi-
cam rehiltnnship, we look lo:

(a) lhe plai e w-hpcp the injury occurred.

tI>) llu- place where the rnndncl causing die inju-
ry occurred,

fr) die domicil, residence, nationality, place nt
miorpnmlinn and place ot business ol llic
pnnies, and
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ship liotween the tort litigants is i-enlererl in
Alaska. Alaska law should govern.

We therefore conclude tlini Hie superior
court did not err by concluding that Alaska
law apples lo the issue of successor b'rt
liability.

Successor Liability

Savage Arms challenges Western Auto's
summary judgment on the issue of snccessnr
liability. It nrptes that it should not lie held
liable even if Alaska law applies. This argu-
ment raises issues of first impression in Alas-
ka.

17,81 Generally, when one company sells
all its assets In another, Ihe acquiring corpo-
ralinn is not liable for the debts and liabilities
nf the selling company.B Courts have tradi-
tionally recognized four exceptions to this
rule of non-liability, where (1) tin- purchaser
expressly nr implicitly agrees to assume lia-
bility, (2) the asset purchase amounts In a
consolidation nr merger, (3) lhe purchasing
corporation is a “mere continuation" of the
selling corporation, nr (4) tho transfer
amounts to little more titan a “sham" trans-
action to avoid liabilities.2" More recently,
somi courts have recognized three additional
"modern" exceptions to the rule of twn-liahil-
ily: (lie "continuity of enterprise," "product
line," and "duty-to-warn" exceptions.5l

Western Auto argues that we should adopt
any one of three different successor liability
doctrines in this ease: Ilie traditional "mere
continuation" exception and Hie modern “con-
tinuity of enterprise” and “product line" ex-
ceptions. We firsl identify which exceptions
are available under Alaska law, and then
remand for llie factual analysis necessary to
ascertain whether successor liability is prop-
er in this case under any nf Hie approved

<d) llu- place where the relalitmsliip. il any. be-
tween llic parlies is ci-nli-red,

Id. s 145(2). Wc evaluate llicsc lavtor? and con-

tacts in light ol their "relative imparlance" in ihe

particular issues in each case. Id.

19. See Pnttak, Supra nine 15. al 9y; sir aiset
Richard A. Epstein, 7ore 400-0? (1999).

20. SEC Poliak, SUPIA null 15. al 100-03.

21. S€fid al 103-08.

SAVAGE ARMS. INC. \\
Fill'Us If 1.3l
exceptions. Tin-superior cnurt did not speci-
fy which exceptinn justified its iiupnsilinn of
successor liability against Savage Arms.

1L Tin tnnliliuinl "mm iiiilh iiiliin "
c.nc/ifiuw

till  Courts have traditionally imposed lia-
hility on successor corporalinns where Hie
successor enrpnratinn is “merely a continua-
tion" of wip selling corporalion.52 The pri-
mary elements nf the "mere continuation"
exception include use by Hie buyer nf the
seller's name, location, and employees, and a
common identity nf stockholders and di-
rectors.5l This well-established exception
stems from judicial refusal to honor a Irans-
nriinn which is "little more than a shuffling
of corporate forms, lacking any fundamental
change with independent significance."2

I} The "mere continualinn" exception is
available to claimants seeking to impose lia-
bility on a successor corporal ion for products
manufactured by a predecessor. Although
Savage Arms argues that we should not
adopt tiiis exception, we disagree, because
this is a well-recognized exceptinn, and we
see no reason lo rejeet its application here.
We therefore hold that it is available under
Alaska law.

2. Treviutlsrii “lovtiviitu nfl'Vicrprisi*

exoeion

Western .Auto also asks us lo adopt the
modern “continuity of enterprise” and "prod-

22. Seeul ar 101.

23.  See id.; see ulsn phillip 1 Bhmilieip. The
Cnniiuniiy ul die r.nierjmsi lIni liiue; Tnijniiiue
Sueeessmship pi t'uiied Slates Line, 11 Fia. J.
Inti L. 365, 371 (1996) (‘Tin- doctrine ... is
applicable only where ihe successor lias die same
stockholders as die predecessor and rondures die
same business wilh the same inaiiagi-nienl. larili*
lies, employees, pioducls. and trade names").

24. Bliimherg, SUPra note 23. al 371

25. I'ndei llie- “product line" exception, aMures-
snr will lie linhir Il it acquires substantially all ol
llie piedeccssor's assets and undertakes esscn-
liully llu- same mnniilarlltiirip nperalion ol llie
same nr similar products. See Hue r. Alad Curji.,
19 Cal.3d 22, 136 Cnl.Kplr. 574, SMI I'.2d 3. 8-11

(1977): 63 Am.Jur.2d Liabiity s 133

(1997); Poliak, sapia note 15, al 104-16. Be-
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II't line" oM-npliinis We r-onelmle 1lint tho

facts in this ease are ill-suited to the "lunrim-t
line" exception. anrl we thr-er'fnee decline in
consider it at this tiinr-.5" We rln, limve\er,
adopt llie "cinitimiily nf enterprise"” exr-ep-

lion, tor (lie leusuns explained below.

111,12) The ‘Ynnlimtily nfenterprise" ex-
ception is an outgrowth of Hie traditional
"mere crnitinimtinn" theory of liability,5 Un-
der this exception, a successor corporation
may be held liable for injuries caused by its
prerleeessor’s products where the totality nf
the Irnnsni'tinn between the successor and
the predecessor ileinnnstrales a basic emili-
nnity of the predecessor enterprise.2” The
successor may be bold liable even tbough the
sale of assets is for rash and there is no

continuity of shareholders.5"

ns| Thus, whereas llie traditional "mere
rnlimiation" exception depends on the exis-
tence of identical shareholders, the “continui-
ty of enterprise" looks beyond that formal
requirement and considers the substance of
Ilie underlying transactinn.5 The key fac-
tors under ihe "continuity of enterprise" ex-
ception, first articulated in Tumorv. Hilinni-
viils Cnxiintti Co.* are: (1) continuity of
key personnel, assets, and business njiera-
tions; (2) speedy dissolution nfthe predoeos-
cessor of those predecessor liabilities and
obligations necessary for continiiation of nor-
mal business operations; and (4) continuation

1 -tiisr llu- furls in iliis rase serin itt-siiio-d lo this
exrrpiitm, WE decline to evaluate llu- wisdom or
,-idii|Uiii|- die "pmdiiel line" llu-ory al tins lime.
Om drtii.mii inda\ does mil pieelnde finflier
ronsidi-ialion ol the t-xtrpiinn in an appiopiiate

rase.

26. _See Richard I.. Fupp, Jr.. Redesigning Sneers-
mii Liahilnv, 1999 11. 111 |. Rev. 84.5, 848 & N. 16

11999).
27. -see63 Amjin .2d I'idnoo Liability§ 129.
28. See zuntil v. Rilianinniis' Cos Co, 397 Mirll

406. 244 N.\V.7d 673, 883-84 11976): fnpp.

supra nole 26. al 848-49.

29. sir63 Anigiu 2< I'nalueis Liability s 130

30. 397 Mirh 406, 744 N.W.2d 873 (1976).
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nl' rarvsrnl«- identity,*1 This if a limited
exception tlial looks juist the identity nf
shareholders nnrl directors, nnrl focuses nn
whether Ilie business itself bn1 In«n trans-
ferred as an ongoing concern.

Only a minorily nf minis lime thus far
adopted the "continuity nrenterprise” excep-
tinn.r -~ Am) the American Law Institute re-
cently declined In adept both tins exeulition
and Ihe “prndurl line” exceptinn lor Ihe Re-
statement (Third) nf Toils.1' The Third Re-
statement's cnmmentary indicates that the
vast majority of warts considering these
modern exceptions have rejected them.*1 Al-
though there is some dispute about exactly
how many jurisdictions have decided the is-
sue, 3 it is clear Ihat a majority of jurisdic-
tions have nnt adopted the “continuity nf
enterprise” exception.

Critics nf Dip modern exceptions (stu-h as
“continuity of enterprise”) argue primarily
that expanding liability harms Die overall
economy by making it more difnrnll for com-
panies to reorganize nr sell their assets with-
out destroying the value of the ongoing busi-
ness enterprise.3 For example, they assert
Dial a buyer interested in purchasing sub-
stantially all of Dip assets of a corporation
will, in some coses, decline to mnke the pur-
rhasp if it will be forced to assume liability
for pasl product defects os well. As a result,

sI. See id. al 883-84; set also Poliak, SNpia oolc
IS, at 103; 03 AmJur.Pd l'uxhuis Liability
S 132,

.32, Sre RfMalcntrnt IThiidt nl Toils: Products
Liability § 12, Reporters’ Note ul 215-19(1998).

s3. Sir id. § 12 cmt. b at 210 4 Reporters' Note
al 215-19.

34. Seeid. § 12. Reporters' Nole ul 217-18. The
Restatement identifies only lltice states where
roods have adopted the "continuity of enter-
prise" exception: Alabama. Michigan, and New
Hampshire. Seeid. al 219.

35. The Third Restatement lists tweniy-iwo slates
In which stale courts (or federal courts applying
stale law) have rejected both the "continuity of
enterprise” and “"ptodticl line" exceptions. See
id. § 12, Reporters' Nole al 217-18. But one
cootmcniaior estimates that only eighteen juris-
dictions as of mid-1998 had arlualh rejected lhe
modern exceptions, when considering those
slates whose highest entirls had yet lo rule oil llie
issue. See Cupp, sw/ir/i note 2ft, nl 852-54. Pro-
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Millie riippnratinus will he nimble in find pin
chasers, mid will instead lie forced to sell oil
Ihe corporate assets on a piecemeal basis,
squandering any accumulated goodwill.3
Fuch a piecemeal sale would give a corpora-
tion certain economic advantages; the sell-
er’s shareholders would he able to receive
full value for the remaining assets, and sue-
ressor liability would nnt flow to the purchas-
ers under any of the traditional or modern
theories.3* But a piecemeal sale would cause
an ongoing business to he losl to society, ami
potential claimants would he no better off.

This argument, although compelling in Die-
ory, seems to paint an incomplete picture of
the economic realities. If successor liability
is expanded to include the “continuity of
enterprise" exception, some companies in-
deed might he unable to find buyers for their
ongoing businesses. But we have nnt been
referred to any evidence that adopting this
modern "continuity of enterprise” exception
(or the marginally more popular “product
line" exception) has in fact increased the
number of corporate liquidations or piece-
meal breakups, nr Dial rejecting the modern
exce. nns has in fact decreased liquidations
nr piecemeal sales.3* Anri our research lias
nnt disclosed studies that have so concluded.

We also note that permitting successor
liability under the “continuity of enterprise”

lessor fnpp stairs dim courts interpreting Ilu-
law ol Mississippi. Ohio, and South Carolina
have also recognized and adopted lhe "continui-
ty of enterprise" exception. StV Cupp, SUpiU
nnlp 2ft, al 854 n. 44.

36. See Restatement (Third) of Torts; Products
Liability!; 12 cmt. I), at 211; Epstein, .mi/iio nole
19. at 400-01; Michael D. Green, Fairness and
Sttreessnr Liability: The Limits of the Common
Law Process. 8 Kan. J.L. Si Pub. Pol'y 119, 121
(1998).

37. See Epsiein, supta note 19, al 401; Restate-
ment (Third) of Torts; Products Liability § 12
rml. b, al 211.

38. See Epsiein, SUPta nole 19, al 401-02; Re-
staicmenl (Third) nl Torts; Products Liability
8 12cmt. b, al 211.

39. See, e.g.. Restatement IThirdl of Torts: Prod-
ucts Liability § 12 mil. b al 211 St Reporters’
Note al 215-21; Epstein, jupro note 19. al 400-
02: Green, SUPIa note 3ft. at 121.
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exception will not discourage large-scale
transfers so long as anticipated successor
liabilities do not exceed the value of the
eoi'iwratinn’s accumulated goodwill. ~ Pre-
sumably, many eorimratinns will continue to
engage in efficient and productive transfers,
with the purchasing firm merely factoring
into the purchase price the cost nf those
successor liabilities.6' When firms contrarl
for an asset transfer where Ihe hasic enter-
prise is to he continued, they negotiate to a
price that reflects the fair market value of
the transfer, taking heed nf oip risk of future
claims.6l The purchasing firm will value any
potential successor liability claims at least at
the incremental cnsl of obtaining insurance
coverage against successor liability for
them.63 Where that insurance is too exicn-
sivc nr is unavailable, negotiations could col-
lapse, and the firm will either continue to
exist (and be subject to liability claims) nr
liquidate (and future victims will receive nn
recovery). But in many cases, we would
exjwet selling and purchasing firms simply to
negotiate to a rational price that takes ac-
count of these potential claims. The posited
negative effects nn the overall crnnnnty are
ton indeterminate and speculative lo out-
weigh Die policy of compensating persons
injured by product defects.6l

The same reasoning applies to the Restate-
ment authors’ concerns regarding potential
“windfalls.” 8 In many cases, a predecessor
manufacturing company will he purchased by
a larger, more financially-sound corporation.
The rule we adopt here does nnt limit injured
plaintiffs’ recovery to the value nf the assets

40. sie Cupp, SYI@UNIt* 2ft. ni 8ft1-77.
41, %Mjchael D. Gieen. S’WLBUI

g f to Raed
IJab||Ily 2 cornen LRev. 17, 40
(1986).

42. Seid. a1 40; Cupp, YU mile 2ft, ar 8ft2 n.
90.

43. Sec Epsiein. supra nole 19. a1 402 (explaining
tlial corporalion* are Icarninp lo nnvipnie mod-
ern successor liability rules).

44, Sec Restatement (Tliiid) nf Torts: Products
Liability 8 12rml. b.. al 210-11.

45. 1d al 2t0.

purchased by the suii-c»or corporation, mi
there could conceivably lie situations in which
product delect victims would receive a linger
recovery than they eoncehably could have
received had Ihe predecessor company re-
mained an ongoing Concern, and heen bank-
rupted by Die total claims. The Restatement
authors view the added recovery potential as
an "injustice” to the successor corporalinn.6
But we think lhe Restatement analysis de-
feats llie assumptions holiind tort law. Wp
assume Dial meritorious claims will he paid;
Dial they are sometimes not paid doe to
insolvency does not change lhnl underlying
assumption. To characterize as a "windfall"
full recovery for losses caused by product
defects Unjustly challenges the legitimacy nf
Die injuries suffered. And once again, pur-
chasing corporations ran attempt In account
fur this risk nf loss in the purchase price.

The other objections to expanded succes-
sor liability rules are also not disfvisitive.
Successor liability |volantially ennfiicts with
maximizing Die value received for bankrupt
(‘slates.66 But we see nn persuasive reason
lo favor corporate creditors over claimants
later injured by the seller corporalion’s
products.4* Also, smne minis have argued
that Die modern exceptions impose liability
on entities having no causal relationship with
Die harm.6* But liasic to the “continuity of
enterprise" exreplinn is Die preservation of a
Slllisiulini portion of the goodwill nf the
predecessor corporation; Dir successor is
fundamentally the same enterprise as Die
predecessor. Wien a firm negotiates to
purchase another corporation, keeping the

aft. .5rc Michelle M Mmpan, The Peoial ol Fitrnir
lort (‘hunts in In Re Pipet Aiiciall: Will tlir
(mitt's Quid-Fix Solution Seep the Drlitnr Fly=
fog Hiyh or litiny it Clashing Down?. 27 Ley. IL
Chi. L J.27, 36-37 (1995).

47. Nonetheless, federal bankruptcy law may pov-
rin whether poicnlial claims for injuries not yet
innurcri may be dischatped in a bankruptcy
proceeding. In this case, llie First Circoil has
ruled dial llierc is no disrhnrpe of Western
Anlin's claims. See infia nole 5ft.

48. See. e.g., Polios r. Clnil: r.ipnp. Co., 802 F.2d
75, 82-83 f3d fir. 1986); Johnston v. Amstril In-
dus.. Int.. 830 P.2d 114|. 1144 (Ciiln.App.1992);
see also Rrsiaicmenl (Third) ol Torts: Products
Liability $ 12rm| h. at 210
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“enterprise” intact, h must anticipate any
potential snccessnr liabilities and negotiate
nn appropriate price. To permit the succes-
sor, which presumably negotiated a discount
for potential successor liabilities when dick-
ering over the purchase price, lo avoid liabil-
ity based on lack nf causalion would give the
successor nn unwarranted windfall.

Finally, this new- rule will also have the
effect nfencouraging existing corporations to
produce safer products, in keeping with the
puhiir J)olicy goals that underlie product lia-
bility law generally.4* Corporations are cur-
rently motivated to correct defects to reduce
their own exposure to liability, hut the tradi-
tional successor liability regime undermines
that incentive by giving the manufacturing
corporation another option; offering itself for
sale to a new investor. Without successor
liability, the original shareholders can receive
full compensation for lhe current value of the
firm, without sharing the burden caused by
any defective products manufactured before
the sale. The rule we announce today will
give manufacturing coriwratinns additional
incentives to market non-defective products,
in order to maximize the corporations' mar-
ket value in event of sale.5'

Some commentators,5L including thp Re-
statement nuthors,53 reason that legislatures
are heller situated than courts to dpfine the
parameters of successor liability. Rut we
think this is nn appropriate subject for htdi-
cial decision because it is directly related lo
products liability law, a doctrinal road long
traveled by courts.5L For example, lhe four
traditional exceptions were created by the
courts.5L There is also some suggestion that

49. See cupp, supra note 2ft. al Rft0-63 (arguing
tlial punter successor liability will channel re-
sponsibility back lo original product manufactur-

er).

50. See id. This incentive holds true until the
firm knows that its liabilities will outstrip any
goodwill available lo lit- sold. But companies in
dial position would nol he relevant tn this sue-
ressoi liability issue, because no buyer would pay
for an ongoing ONCIM valued at less than its
assets

51. See.e.g. Green, SUPra lime 41.

52. See Restatement (Third) of Torts: Products
Liability § 12. Reporters- Note al 2 1ft-17.
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legislation in other stales has failed to ad-
dress these problems.5%5 We see nn reason to
nwait legislation before addressing litis issue.

We therefore adept the “continuity nt en-
terprise” exception to the general rule of
nonliability for curpnraie successors.

3. Ptnjtricly nf the tntnnnry fudynunil
urrer

114)  Although we here approve the “mere
continuation" and "continuity of enterprise"
exceptions, it is nonetheless necessary to re-
verse Western Auto’s summary judgment or-
der for two reasons. First, material farlttal
disputes remain unresolved. Many key facts
are nnrnntesied, lint certain important facts
fsnch as the percentage of stock former
shareholders in Savage Industries owat in
Savage Arms) are nol established by the
record. Second, the uncertainty regarding
the proper legal standard governing succes-
sor liability appears to have prevented the
parlies from developing the record to ad-
dress the applicable legal tests. We conse-
quently remand for consideration of the
"mere continuation" and "continuity of enter-
prise" exceptions in the context nf this case.

We also note that Savage Arms is not
shielded from liability by the fact that it
purchased Savage Industries’ assets through
a hankmptcy proceeding. Thp First Circuit
ruled in a related aspect of this case%6 that
Western Auto and Taylor were not "afforded
appropriate notice of the material terms of
the all-assel transfer, nor of the chapter Il
plan" tmd therefore that the parties to the
transfer, Savage Industries and Savage

53. See cupp, SUPra note 2ft, ol 877-78.
54. See Cupp, SUPra note 2ft, at 878.

55. See Cupp, SUPra note- 2ft. at 879-83.

56. April 1992 Western Auto filed a third-party
rmnploini against Savage Arms (nr indemnifica-
tion or apportionment of damages. Savage
Anns (‘'untended that Western Auto's claims were
barred hv the terms nf Savage Industries' bank-
ruptcy The First Circuit Court nf Appeals ulti-
mately resolved the issue in Western Auto's favor
in Deremher 1994 see Western Aura Supply Co.
v. savage Anus, Inc. (In rr Savage Indus., Inc.),
43 F,3d 714, 723 (1st Cir. 1994).
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Anns, "are nnt eiililled to rely on the protec-
tive jurisdiction of the bankruptcy court."5'
The failure to give proper notice and to seek
approval of the plan from the bankruptcy
murt “"precluded a legitimnte basis for en-
joining the Alaska slate rourl action " 5%

P. Jnmind Artinlrs its fvttiimissililr.
HetT™My

115, 1f] Savage Arms argues that lhe
superior conn abused iL« discretion by con-
sidering journal articles Western Auto sub-
mitted in support of its summary judgment
motion. These articles included statement’
attributed to Savage Arms’ chief executive
officer supporting Western Auto's argument
that Savage Arms holds itself out to thp
world as thp legal successor to Savngp In-
dustries. Savage Arms asserts that the ar-
ticles contain multiple levels nf hearsay.
Since wp remand for other reasons, it is
unnecessary to discuss thir issue at length.
Rut we address it briefly here because it
may recur nn remand. For purposes of our
discussion, we assume that the CEO uttered
the statement' attributed to him.

In effect, the statements were tittered at
least twice, first by Savage Arms’ CEO and
ultimately by the articles' authors upon pub-
lication. WIltpn the statement.' were first
uttered, the declarant was Savage Arms’
CEO and the statements were not hearsay,
mipcause they w-ere admissions by a party-
oltftonenl.5* Rut when the articles were of-
fered to prove the truth of their assertions—
that the CEO had made the statements the
articles attributed tn him—Iheir authors be-
came the declarants whose nul-nf-rurt state-
ments were being offered into evidence. |If
the articles were offered for their truth, they
normally would have been inadmissible hear-
say."" The superior court rejected Savage

57. Id.

58. /(l.at 722.

59. See Alaska R. Evict. 80t(d)I2) (defining stale-
tnenls by party opponents ns non-hearsay).

60. Alaska R. Evid. 802.

ftl. Alaska Civil Rule 17(a) provides in relevant

part;
Every action shall be prosonilrd in the name
of ihe real party in interest.... [|A) party with

Arms' Iteitrsfty objection, hnf so far its we can
loll from lhe record, did not address Die
aufltnr-Rx-det'Inranl issue. Whether il must
tin so nn remand depends on whether the
articles are offered lor the truth of lhe mat-
ters they assert.

E. Ifrttl I'nries in htlrrrs'l

1171 Western Auto's liability insurers,
Allstate Insurance Company and Certain Un-
derwriters nl Lloyd's nf London (Underwrit-
ers), fully paid the expenses of defending and
settling (lie Taylor lawsuit against Western
Aaln, Savage Arms moved in snhstilule lhe
insurers as the plaintiffs ttt Western Autos
indemnity action. Savage Arms claimed that
the insurers were the only real plaintiffs in
interest under Alaska Civil Rule 17In).r" The
superior court denied llie motion, blit at
Western Auto’s suggestion allowed the insur-
er.' to ratify the action or he subject to
substitution.

We agree with Savage Arms that it was
error not to substitute Western Auto’s insur-
ers as the real parties in interest. Western
Auto admits that Allstate and the Underwrit-
ers are its fully subrogated insurers. West-
ern Autn has identified nn jtossible remaining
interest il has in thp indemnity claim. The
superior court reasoned that Western Auto
had an interest in the claim that was "diffi-
cult lo define," and that joinder of the insur-
ers might present an inaccurate picture lo
the jury. The court did not explain wlint.
Western Auto's interest was.

Although we have not previously ad-
dressed the proper procedural treatment, of
fully subrogated insurers, we held in Mttnici-
pnliji nf AtirJinnign v. Bough Ctinplrurlion
if* Kityinpr.iny QnKthat ratification by par-
tially subrogated insurers is an acceptable

whom nr in whose name a contract has been
madr for IIU* benefit of woollier, or a party
nutlinrilcd by sIHINIY may sue in llm» person *
mvn name without joining the party for whose
benefit the anion Is bioupht— |R]nt|fico-
lion, joinder, or substitution Inf llie real party
in interest) shall have the same effect as if ihe
action find been commenced in the name of

tin* real parly in interest.

62. 722 P.2d 919 fAlaska 1986).
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substitute for joinder,66 We Ihero reasoned
olint Rule 17(a) rlirl not require joinder nf a
partially subrogated insurer because ratifien-
tinn satisfied the policy concerns underlying
that rule.*4 We explained that ratification is

generally adequate in rasps involving partial-

ly subrogated iNSUrers because il protects
against multiple lawsuits, ensures that the
interested party makes a formal appearance
in court, ensures that the party is subject to
any court orders concerning discovery or at-
torney’s fees, and assures that nil interested
parties hear the burdens of claims litigated
on their behalf.65 Implicitly acknowledging
the key distinction between partially and ful-
ly subrogated insurers, we noted that the
Insured party was not a sham plaintiff be-
cause its claim had not been paid in full by
the insurer:

We further note that |Mie insurer’s] ab-
sence as a named party in this case does
not mean that the action would he prose-
cuted hy a sham plaintiff. The municipali-
ty was a renl party in interest ns the
amount of its claim had not been paid in
full by [Hip insurer]***

This language implies that where, as here,
Ihe insurer hes paid the full amount, the
insured would he a sham plaintiff.

We have relied before on a Montana Su-
preme Court case, Stole rr red Nineds TV.
< Appliance Inc. v. District Courter in de-
termining lhe proper procedural treatment of
insurers.6 The plaintiffs in Nawds T.V. had
received varying levels of com|>ensation from
their partly and fully subrogated insurers.6
Although the court held that partially suhro-
gaied insurers could opt for ratification rath-
er than substitution or joinder, it effectively
upheld a lower court’s ruling requiring sub-
stitution of fully subrogated insurers.1"

Critical commentary bears out the signifi-
cance of this distinction;

63. i al 926.
6a. Segid. ni 925-26.
es. Seid

66. Idm oze.

67. |h8Mont. 456, 543 P.2d 1336(1975),

6s. SEBAON 722 1.2d ol 926,

IS PADII'K’” REI'OKTER, 3 SERIES

The general rule in the federal roiirts is
flint if the insurer has paid the entire
claim, it is the real party in interest and
must sue in its own name. If no money or
enforceable promise to pay money lias
been advanced, then there lias nnt been
any subrogation and the insured remains
Ilie real party in interest. Tin’s seems
sound since it is logical that nn insured
who has no interest in the outcome nf the
litigation may not bring suit. 1511

We find this reasoning persuasive, and con-

clude that it was error not to require the

insurers to substitute for their insured.

V. CONCLUSION

We REVERSE thp order denying Savage
Anns’ motion to require Western Auto’s in-
surers to substitute for Western Auto, VA-

CATE the orders imposing successor liability
on Savage Arms, and REMAND for applica-
tion of the doctrines adopted Inday and for
further proceedings,

Sally K. SLOANE, Appellant,
V.
George R. SLOANE, Appellee.
No. S-111U5.
Supreme Court nf Alaska.

March 2, 2001.
Rehearing Denied April 4, 200).

= Diyorce judgment was entered by
Court, Third Judicial District,
69. SEAAOSTV. 543 P.2d at 1337.
70. Seid at 1338-39,

71. 6A Charles Alan W ght Arthur R. Miller (t

Mary Kav Kane.
§ d3546 al 355-56 (2d ed. 1990) (footnotes omit-

te

SLOANE v. SLOANE Alaska (il

Clunk IS P.Jil mi (Aln*ke 3null

chorage, Eric T, Sanders,,).. and wife appeal-

ed. The Supreme Court, Carpeneti, ,L, held

Ihnl: H) record snpimrted finding that

$25,000 note Hint husimnrl received from par-

ties’ son in connection with his purchase of
parties’ business was worth 7)0; 12) record

supported assignment nf Blit nf marital

property to wife; (3) wife was nnt entitled to

have husband pay her future medical costs;

(4) wife was nol entitled to bifurcation of
legal divorce; (5) wife was not entitled lo

travel and living expenses incurred by at-
tending trial io Alaska; and (0) attorney fee

award tn wife of $3,180 was sufficient.

Affirmpd.

1. Divorce 0252.1

The trial court has hroad discretion in
fashioning property divisions in divorce ac-
tions. AS 25.24.Jfi0la)(4).

2. Divnrro 0280(8)

The valuation nf marital properly is a
factual determination which will nol, he set
aside on appeal unless il is clearly erroneous.
AS 25.24.Ifi(I(u)(4).

3. Divorce 0286(8)

Avaluation of marital property is clearly
erroneous and should be set asidp if the
reviewing court is left with a definite and
firm conviction on lhe entire record that a
mistake has been made. AS 25.24.100(a)(4).

4. Divorce 028fi(5)

The superior court's equitable distribu-
tion of proj>erty is reviewable under llie
abuse of discretion standard, and will nnt be
disturbed on appeal unless it is clearly un-
just. AS25.24.100(a)(4).

5. Divorce 0223 ,28fi(4)

The award of attorney's fees in divorce
actions is within the broad discretion of the
trial court, and the court's decision in that
regard will nnt be reversed unless it is arbi-
trary, capricious, or manifestly unreasonable.

fi. Divorce 0253(3)

Record in divorce case supported finding
that, for equitable distribution purposes,
$25,000 note that hushand received from par-
ties' son in connection with his purchase of

parties' business was worth .71". husband
signed sale agreement under time eon-
sttaints on terms determined unilaterally by-
wife's attorney, and wife presented no evi-
dence to refute husband's claim that business
would not have sufficient funds to repay note.

AS 25.24 Ifirwa)(4).

7. Dhorec 0253(2)

Record in divorce case supported assiprt-
menl nf 57"/, nf marital property to wife,
despite her claim that (rial court did nnt
sufficiently consider wife's ape. i.e.. 00; roar!
did not find wife's iipe In he important ho-
cause husband was of comparable ape and
both were approaching retirement. AS

25.24.100(a)(4).

8. Divorce 0282. 283

Wife waived appellate of her claim that,
in awarding wife only SI» of marital estate,
trial ronri did nol consider wife's slalion in
life during marriage; wife neither raised dial
issue before superior court nor presented
evidence nr argument in her briefs (hat
would have made her slalion in lifn relevant
tn property distribution. AS 25.24.100(a)(4).

fl. Divorce 0253(2)

Record did nol support claim that, in
awarding wife only* 579 nf marital osiale,
trial court did not consider wife's health;
court simply was not convinced that wife
needed any surgeries that she alleged, court
also commented that wife's treatment might
have been overly expensive, and court ron-
cInded that wife’s health concerns were not
s0 serious as to prevent Iter from continuing
to work in future. AS 25.24.100(a)(4).

10. Divorce 0280(11)

Even if trial court incorrectly concluded
in divorce case thal wife was capable of being
gainfully employed, any such error was
harmless with respecl to marital property
division, as court valued wife's future earn-
ings at zero. AS 25.24.100(a)(4).

11. Divorce 023!)

Record in divorce case supported trial
court's refusal lo require husband lo pay
wife's future medical cosls; superior court
found that because wife received in excess of
507? of marital estate and because she was
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VEMORANDUM

SmwAIIstate Irsurarm
f Longon) pend
Ird Judicial District

RE Prcnedjral St of Vestern Auito Supply @
% Cortgin Unceranteys & U?&Pn
TSR e

DATE  Feorary 12 2002

\Western Auto v Savage Ans, I, s still apending case inthe Keral
Superior Gourt. The cecision of the Supreme Court in Savage Ams, Petitioner v
Western Auto Supply Co,, Respondent, 18 P.3049 (Alaska 2001) wes an
Interiocutory decision by the Suprene Court ona petition for review: VAéstem
Auto and Savage A, I, filed cross-otions for summrary judgent on the
Question of whether Savage Arms wes liable as the “legal suiccessor to Savage
IncLstries, Inc.” Jucke Link; the Superior Gourt jucke in Keral, ruled in favor of
Wéstern Auto. This wes not afiral judgent as there were other ISsUes remaining
unresolved which wouldl have to be decicked by tridl if not clisposed of by
actitional pretrial notiors,

Only firel jucornrents of the Superior Gourt can ke apealed to the Alaska
Supree Court. However, Appellate Rule 610 provides for an interlocutory
review by the Suprame Gourt, before there hes been afirdl judgrrent, a the
aiscretion of the Alaska Suprene Gourt for issues which meet the crteria set forth

inAppellate Rule 610. One of the grounds is if the ceaision of the lower court:
... Involves a controlling cuestion of lawon which there is asulstantial ground

1 2990-J/51302
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for difference of opinion and aninmrediate review of the orcky may meterially
aolvance the terminetion of the proceedings . .

Savage Ans petitioned the Supreme Goun- ora review of Juce Link’s
cecision uncer this proced™  The Supreme Court granted the petition and
orckred full briefing. Proceediings in the Superior Gourt were stayed pending the
cecision by the Supree Court on the petition for review: After the Supree
Court decision (first handed down on IVerch 2, 2001, with rehearing denied on
Al 4, 2001) the case wes remaneed t Juoke Link for further proceedings. Trid
hes been scheduled by Jucke Link for Noverrioer of 2002

(In its cecision, the Suprerme Court also ruled thet because all of Vestem
Auto’s defense costs and attormey’s fees and the entire aount of the settlenent by
Wéstern with the plaintiff, Taylor, hedl been peid by VAéstern Auto’s insurers
Allstate and Certain Uncerwriters a Lloyd's, those insuring ertities were the
proper parties plaintiffand inconpliance with thet ruling, Allstate and Crtain
Uncerwiters a Lloyd’s heve been sulstituted inplace of VAéstern Auto &s the
plaintiff.)

Thus, Allstate Insurance Company and Certain Underwnters of Lloyd's v
Savage Anvs, Inc. is very nuch still a pending case and there hes been no firel
jucorrent. I legislation pest by te legislature is mack specifically retroactive
anclor curative, it coulcl ke expected thet the Alaska courts would apply such new
legislation to the pending case inspite of the Supreme Court’s prior ruling. See

Zurjluh v State, 620 P24 690, 698 (Alska 1990)
, TEIP






LEXSTAT Tex. Bus. Corp. Act 5.10
TEXAS STATUTES AND CODES
*** THIS DOCUMENT IS CURRENT THROUGH THE 2002 SUPPLEMENT (2001 SESSION)
CIVIL STATUTES
BUSINESS CORPORATION ACT
PART FIVE
GO TO TEXAS CODE ARCHIVE DIRECTORY
Tex. Bus. Corp. Act art. 5.10 (2002)

*k*

Art 5.10. Disposition of Assets Requiring Special Authorization of
Shareholders; Effect of Disposition Requiring or Not Requiring Authorization;

Liability of Acquiring Corporation

A. A sale, lease, exchange, or other disposition (not including any pledge,
mortgage, deed of trust or trust indenture unless otherwise provided in the
articles of incorp_oration?] of all, or substantially all, the property and
assets, with or without the good will of a corporation, if not made In the usual

and regular course of its business, may be made upon such terms and conditions
and for such consideration, which may consist in whole or in part of money or
property, real or personal, including shares of any corporation, domestic or

foreign, as may be authorized in the following manner:

(1) The board of directors may adopt a resolution recommendin% that such
sale, lease, exchange, or other disposition be approved by shareholders of the
corporation, unless the board of directors determines that for any reason it
should not make the recommendation in which case the board of directors may
adopt a resolution directing that such sale, lease, exchange, or other
disposition be submitted to shareholders without recommendation and, in
connection with the submission, communicate the basis for its determination that
the sale, lease, exchange or other disposition be submitted without

recommendation.

(2) The board of directors may submit the proposed sale, lease, exchange or
other disposition for authorization by the corporation's shareholders at a
meeting of shareholders, which may be either an annual or a special meeting.

_(3? Written or printed notice shall be given to each shareholder of record
entitled to vote at such meeting within the time and in the manner provided for
in this Act for the giving of notice of meetings of shareholders, and, whether
the meeting be an annual or a special meeting shall state that the purpose, or
one of the purposes, of such meeting is to consider the proposed sale, lease,

exchange, or other disposition.

(4) At such meeting, the shareholders may authorize such sale, lease,
exchange or other disposition and may fix, or may authorize the board of
directors to fix, any or all of the terms and conditions thereof and the
consideration to be received by the corporation therefor. Such authorization
shall require the affirmative vote of the holders of at least two-thirds of the
outstanding shares of the corporation entitled to vote thereon, unless any class
or series of shares of the corporation is entitled to vote as a class thereon,
in which event the vote required for authorization by the shareholders shall be
the affirmative vote of the holders of at least two-thirds of the outstanding
shares within each such class or series entitled to vote thereon as a class and
at least two-thirds of the outstanding shares otherwise entitled to vote
thereon. Shares entitled to vote as a class shall be entitled to vote only as a



class unless otherwise entitled to vote on each matter submitted to the
shareholders generally or provided in the articles of incorporation.

(5) After such authorization by vote of shareholders, the board of directors,
nevertheless, in its discretion, may abandon such sale, lease, exchange or other

disposition of assets, subject to the riﬂhts of third parties under any
contracts relating thereto, without further action or approval by shareholders.

B. Adisposition of any, all, or substantially all, of the property and
assets of a corporation, whether or not it requires the special authorization of
the shareholders of the corporation, effected under Section A of this article or

under Article 5.09 of this Act or otherwise:

(1) is not considered to be a merger or conversion pursuant to this Act or
otherwise; and

(2) except as otherwise expressly provided by anotherstatute, does not make
the acquiring corporation, foreign corporation, or otherentity responsible or

liable for any liability or obligation of the selling corporation that the
acquiring corporation, foreign corporation, or other entity did not expressly

assume.
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MUDGETT v. PAXSON MACH. CO.
CIt*M70TS.W.M733 (TctApSV-Corpm Ctatafl 1986)

tas regardiess of manner Inwhich ess=ts
are aoouired may not be gplied uder Tex—
as lav. VILT.S; Bus.Carp Act;, ats. 510,
5.10 comment. -

Jeffrey MUDGETT , Agpellant,

\VA

PAXSON: MACHINE .
COMPANY , Axellee:

No. 1S-S5-369-CV-
Court of Ajpeals, -of Tess,
Corpus Grast!
Al 24, 1985, - _
- = Rehearing Denied May 20, <1956

4. Corporations 3345J =1
-Suocessor thett aontinues outputof e
of products carot be "said to have (ssated
riskasociated with -product menufactured
by its-predeoessor ad', does, not assume
strict Ighlity/ for defective units; :dsdlinirg
o follovRAMIrez v: Amsted Industries,
Inc., ss NJ. &2, 431 ,A.d a11; Ray V.
Alad Corp, 19 cnisd 2, 186 Galdipur-
Injured mechinist broughtt product lie— 534 _550P-208. _
hillity action agalnst machiine company and
saoessor. The MthDistrictCGourt, Dal —
les County, John MeCTeBah\varetal!, . J., <\e Feller, Denbow, W\ells, Willifad &
grahrted'_Sgrmnaryjud@lr_ﬂeﬂrtforSUOO%%r Felber, Fort\Worth,—for aapellant
and nechinist gpesked. ™ The Courtof Ab— - o\ v Brees, 11, John P. RolenBid,
pesls, Uder, J., Feld et (D inoice" sup— eKnioH N iDalis. for e
ported firding’ thet rechine was delivared  |1'07PSON &KnigHejDalies, for apelies
prior 1o sale of merufecturer”™s asets; . Q@
suooessor had ot assured mnernufecturer™s
ot lEalit;; and @ suooessorwas not lie-

Beeu UTTER, SEERDEN and J3ENA-
VIDE ,31.

ble under de facto mexrger, "mere antdine—
Affarmed. . UTTER, Jstie.” )

L Corporations e45.1 Apellant Mudgett brought st against
Inwice listig date of celivery of diit— Thopax Investmentt Corporattion (e- for—
g rechire™that was sbject of.products  mer Paxson Machiine Company) (Paxson D
lE=nlity action suypported firding-thet ma— and Paxaon™ Mechiireg ™ Company (Paxson H)
chiire had been marufactured, desiged, as— as a resultofpersoal _inpurieshe astained
sabled, <0ld, ad celivared pria—to date Inan accidant inolvirng a netal-sirttdirgma —

manufacturer had sold ass=ts to defendant

2 Coporatias «45.1 -
Suooessor to nerufecturer™s assets did
ot assmmemanufactnrer Stort leality, by
agreeing 1o assure KalbHies "finourred n
ordinery course of husiness/ “mslare et
phrase was limited by phrase *'as disclosd
Iy the bel'oe sheett”™
3, CorporaticoH”™ I
"De_f8cto.merger’” doctrire —inposirng
I=hlity of corporatian on purcheserof s
aaets, ad “are” atmwatio™—" doctrire
irTEosi;g I'Eti!ilym'stxx.ea;)l; aorpora-
1" The' slitlignad"llire =X : ofttrvee
'EEcoompam, tea: . tedra, ad te
adil|, ad s st oataddl keepaess

diire.l Priorto the aocident Paxson Tsold
its as=ets 1o Paxson n, and then dhanged
its name t Thopax Investmert Corpora—
o Paxson tH filed a notion fa.summa—
ry _judgrent averting; that _it ted rerftter
desiged, menufactured, nor sold the ma—
diire in gesaan."_-Paam 1l futer,ss-
sate.i that it did not assume -tart Ieality
by tte.purdese. of Paxson I'sesets. The
El court granted the summary _judgment
and savered the clains, asserted agpinst
Paxson 1 from those asserted against™Pax—
sn It Apcellait Mudgett gypals te
graiting of the summary judgrent  ~

. x
. . '
of sheet metal The three components, as a

< unit, are called a'"sliding line."
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The summary judgrent evidence shons  RITENOUT ; 704 S.W_2d 895 (Tex-Ap— Cor—
thatt on December 23, 1963, Paxson | and pus Gristd, 1985, witrefd nj\e).
R.P.B. Corporation entered into an agree—  Aypel lant contends that
ment whereby R.PB. Corp. was 1O pur—  gp ptation anlly irdicates thet the un-
son L. The agrearent Btates thet Decem— component: descriibed on the first pece]

ber 3, 198, was to he the closirg date of
thr trasction. After the sale, Paxson |
dunged its name to Thopax Investment
Company and ILP.B. GCop. changed its
name tnParaon Machine Company (Paxson
D

By purdhese orders dated October 1,
1963, Meta] GCoods Corporation (Vetal
Gook), a divisian of Alcoa Corporatdian,
ordered a dlittag lire from Paxson L A

was shipped HiEefF cate. On the IOl

for the dslitdirg component, there B o

irdicatian of a date of shipment
This argurent s unfounded because tte
docurent was doviasly inteded o be a
three page Invoice as evidanoed by the no—
taias on the top of the INVoIGES " page tho
of three'” and "page thvee of three”" Ex—
ot far the above stated argurent gpel—
Iant has not brought forth any summary

celivery cate of November 1, 1953, was Judgrent evidenoe which would show that

regLested-

On February 8,1983, Mudgett injured his
keft hand whDe qoerating the slitilgma —
chire for hiserployer, Metal Goods. Mud-
ettt then sued Paxson 1 and Paxson n
under the theory of products Teallity.

(K1)
gellatt essrts tat fact iIssues remain

concermiing whether Paxson 1 or Paxson 1
manufactured, desiged, assanrbled, soldor
celinerad the dlittag nechine. Ageellee™s

By his first three points of arar,

agaruire iss.eofmaterial factedastsas o
te truthfulness or acauracy of these rnota—
Hos as 1 the date thee artidkes were
shippd. Poirnts of ervor ae, two ad
three are overruled.

By points of ervor four and fine, gyel—
lent cotercs et a fect iIsse edsts as
whether Paxson 1l assumed tort Ieality
oer the dslitter In guestion as a reautt of
the as=ts purdese. Appel lant points aut
tat the sales agreement provides that it
ddll be "'costrued and enforoed by e

summary judgrent evicae, a three page lans of Chio.™
document which we aosider © be an in— Appellant conterds that Chilo law " 'recog—
\oice, lists the gecificatios inomporated NizEs thet a suooessor [aoporatdian] can
into each of the three besiic components of  eqressly or inpliedly assure the tort Iia—
tre elitny lire menufactured for Metal  Hillity, Of its predecessor,™ citirg 11aVIS V.
Goods. At the bottom of the firstpage i HAITIS COIP.. s6s F.2d 443 (ah Gir.1977)
te hadwiten roEday,  “Shipped ad ChﬁdWle v. Air Reduction Co,, 2o
12/13/63 viaMetal Goods Trudk."" Appel— F-Sup. 247 (NID.Chio 19%).  Appellant
ke further has shoan, by summary judg— TSt urges us 1o fird thet Paxson n €X-
ment evidae, tret the sale of the aesets PIESSIY assumed <@l ievilitiss, srciudirg
of Paxson 1 was closed on December 30, tortlEility,” or ssaodly, to fird “at lesst
198. This evidence esteblished that the @0 Inplied agreement © assume letility
slittig machiine in question was manufac— Eludingort ledlity.” ~

tued, desiged, assabled, sold and dllivV—  The lans of Texas, and Chilo are inaocoord
ered P10T {0 December D, 1963, the diate  regardiing the interpretation of written con—
Paxson 11 purdiesed the assets of Paxson tradts.  The endire agreement must be con—
I. Since Paxson n (e novat) esteb— sidared norder to escertain the tne intg it
lised these fdts, the harden shiffied tb  of the partiies and no sirglle provision 51O
gellant (tte non-Hmovant) 1o setforth suf— be ginven aonrollirg effect Eompare Cok-
fidatsummary judgrent evidencetogive € V.. COker, <650 S.W.2d 391 (e 183);
rise 10 a geruire jisse of material fect  Corriveau V. 8005 Investment (S(r)rp., a7
First Federal Savings e Loan Assn V. s.wd 766 (edyp— Copus Qristi
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— Gor 1985, wit refd roe) With Inland Refuse ) Al sisitities and clligatias of Fax
Transfer Co. v. Brouming-Ferris Indus-  son Machiine company in respect of the
tries of Ohio, InC., 474 N.E.2d 271 @nio  COntracts and commitments entered

S 1939). Hthe wriltten agreement isworded ino to the ordirery course of bLsiness as

o fre < thet it cen be given a cefinite b (iSClosed by the balance shegt ofpesson

ret pece] meaning or interpretatian, then it s ot Machine ComparP/ﬁofNoye_n_beriD

e a matter of lav. Coker V. Coker, eso  ODIIGations of Paxson Mechiine Company
s.w.2d axas; Corriveau v. S005 Invest- oy as have been inourred 1o the ordi—

e e ment Corp., eo7 s.w.2d ax w7; Inland  rary course of busiress firom Novermber

o e o Refuse Transfer Co. v. Brtruming-Ferris ~ 0. 1963 o Decerber 3, 1963, all of

ol Industries of Ohio, Inc., 47aN.E.2dat2z2. m '“’Eiﬁ ff f/i\h)l'md’] C ai';fg

_ - on | 1 s

?“EX"O_ ;mﬁms-l;:&azgm Provics, 1 1o prth hereto and eqaressly made a part heveof

i et The wid ond busiress el be ) Al liEdilitiss forFederal Incore taves

I _ for the year 1963 and tereafter, [en—
utmary 0ld free and diear of dll Iealitess, doli— _

iov thaet cgadas ... of any desxiptdian, exospt Hesis ars) _ _

Ssasto aly thoee Nidliiess and  doligatios T??FbvenberMBalanesreetlﬂsla—

Eeroe- which the Buyer sl assume. balitees 2s = Njtes and. acconts paeble, ™

s were "Taloaud lEdlitess; " *[ajdvances on con—

wo and tadts,”  [dividets payeble”” an,

--- tte Buyer eqressly assures and  "Trijesene far Feckral taxes on inooe.”~

3, _ g presurption

i.sag)i e Sllarsstforth inthe November 0 gjgn seed in footrote 2, the agreement: of

licxility BalfroeS’leetand all lenilitessand dilli— ¢ parties regarding the assunption of
eolt of gatias uder nomal anrects, oS  hilites isunarbiguous. the par—

1o AUt and comitments inured e regilar ties interced that Paxson |l was anty ©©

i thet it course of bisiress  te closilg Al gsqume those dibts,  lidilitiess o dolli—

by the and secifically assures Sellers lEIll— orios €5 disclased 1 the November 0th

s for 1988 Federal Income X ... Ralance Sest, and those "Tidilitles ad
. dolicatias uder normal atrects, orders
ai] cn Bxcept 1 the extent reflected or re— 2Nd COMIMENts inoued © tre regular

e IegairsttoﬂﬁeNovemberEDlj"lBal—m of busiress ’befly\_een November

ravis v. ance Seet, the Sllerasof suichdatehed 20t @d December Jthwhich are ot and

lir.197) o lidlitissor dolligatias of any reture, aauld not have been reflected to tte No—

70., 289 whether acorued, asolute, contingent or ‘éege‘;ﬂewm S:fgffgﬁﬂt?;

el lent otrerwise, inciding without Rimitation, assupt = Wr

31 ec those Ieilities de or 1o becare de, OTed O the ardirery aourse of busiress:

iy ¢ for Feceral 1 t for the ISG,VICBT_EOfa’IMImOf_‘II]‘tlml_I—

af bt year 1958 . We dissgee. The phrase "'imourrad n

F— ) the adinary course of busirness, ” ‘and sim—
ila phresss, are nodiffied by phrases such

_ A sgoarate doaument, exeauted on tedos— as "'os disclesed by the balance sheet”™

1accord ing cate (Decarber 3, 1953) and etitled  This irdicates that such Tidillities and doli—

tenan- "AssLnptiion of Ligilities,” Jrovides for  gatias are anly of tre type listed in te

b?om’ assunption of- balanoe sheet When anatter sgeafical-

e nEat

o B 2. Initially, we cole that many portions of the  writ); Winters v. Highlands Underwriters Insur-

re Cok- tales agree_mentzire lllegible, end il can llae re- nce Co, 693 SW.2d 729 (TexA ﬁ.—Houston
. sumed ‘thai the . Ie%ble ortions not only. Sup- ;14t DisJ 1935 no writ); Castillo v. Sears,

X.1983); port, but establish the correctness of the Jud§- oebuck & Co, 663 S.W.2d 60 (TcxApp.—San

iff Management Corp. V. LO-  Antonio 1983, writ refd rmc.

. ment, See, ag., Cl V.
. & vl 605 €090 301 (Toc AR iaco JogS,

no
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7159 Tex.

Ty addressed by tte written tarras of a
aotract no terms will be _ inplied concerm—
ingtremaner. City 0f Cincinnativ, Cin-

709 SOUTH WESTERN REPORTER, 2d SERIES

The comment t art 510 fatter ex—
pressly abrogated the decision in Gerhardt
concermiing its gplicataon of the de facto

cinnati Reds, 483 N.E.2d 1181 @nioApp. merger dctrire. We agree with the SUa-

1BD. Roints of evar four and fine are
oerrulaed.

By points of error six and saven, gopel—
lant coterds ek a fect Iss e edsts as 1o
whether the assets purdese aasttuted a
“de facto merger or [a] caonainuatdan under
the doctrire of suooessor TEaliy”” The
anly gplicatian of tte de facto merger
doctriire by a Texas courtoocourred h\Ar/(ggt'
ern Resources Life Insurance Co. v. Ger-
hardt, ss3s.w.2d 783 (rex.CivAmp— Aus—
N 1977, wit refd nre). The doctrire
was arsicered and rejected
Suarez v. Sherman Gin Co, es7 s.w.2d
17 (dexAxp-— Dalles Tub, wit jefd i
e)3 In 19/, the Texas Lagislators troard—
ed TEOUS.CORPACT ANN. art S.10
(Vermon 199)), " 'the purpose ofwhich [wes]
o Preclude e gplication of e fecto
merger inany sale, keese, exchange or oth—
er diguositian of dll or abstantally dli the
property ad ass=ts of a corporation.. .- -**
TEXBUS . CORPACT ANN. art 5.10 con—
ment [emesis axs] The amendrment
added ssectaian B:

B. A digositian of dll, or sbstentdally

dll, of the property and assets oF-acoro—

ration requiring the geecial auttorizatian

of tte sardold rs of the corporadan
uder Sectian A of this artidle:

O srot asidcerad tobe amerger or
axsolication pursuant to this Act or oth—
awvise; ad

@ EBExoept as otrermise eqrressly pro—
viided by arptrer statute, (1065 N0t Make
ihe acquiring corporation responsible
or liablefor any liability or obligation
of the selling corporation that the ac-
quiring corporation did not expressly
assume, [emesis ars]

3. Foralist of jhe factors indicative of a de facto
m\e\r/gzer, see Suarez v. Sherman Gin Co, 697
S.W2d at 20.

4, This doctrine would impose liability upon a
successor corporation, regardless of the manner
In which the ‘assets were-acquired, if the buyer

[€7 Courtwhere itstates, "'tre lagi s
pranpt action © oerrice Geri ardt and

statutorily precluce gplicadan of the de
facto merger dxctrire in Texas dealy

states a ic policy opposed 1o the doc—
wirem = Suarez v. Skerman Gin Co, esr
S.Ww.2d &, 0.

Bl Acellant also atacs that “te
Trarssctionwas a mere aonanuatian of the
predecessor corporatian,” Titdirg Cyr V. B.
Clffen & Co,, 501 Fid 1145 (st Gir.197.
Ti? Tfere coadrnadat” doctainsd s an
evenmore lilbeal means of inposing IEdli—
Ty upon the acouiring corporatian ina pur—
dese of adBets trasectan than B e e
focto merger doarire. COMpare Shan-
non v. Samuel Langston Co,, 37 F.avp.
797 (WIDMIch.1974) (e facto merger
oors) Vth Cyr v, S, Offen & Co, s
F-2d 1145 st Gir194) (mere adinetdian
faaas). Gartainly if the de facto merger
doctrire s aontrary 1o the public policy of
aur state, somost be the mere aarniataaan
dctrire.  Inany eatt, we ddlire to im—
pose TEnilityupon an acouiring coporatian
uder eitter theory n the face of dieer
legsskatie intat o theatrary.  Points of

ator sixand seven are oeruled,

[#1 By his eiighth and firal point of er—
ra-, grellant urges us 1o adopt the "orod—
uct 1irg " theory of suocessor Tealiy. Un—
der this tteary, a suooessor that anainLes
te autput of a Ire of products assures
strict lidility for defective units of tre
sare prodct lire preVIOUS|y manufac—
tured and sold br/ its p . Ra-
mirez v. Amsted Industries, Inc., ss na.
@, 431 A2d 811 asD; Ray V. Alad

ID., 19 Cal.sd 22, 136 CalRotr. 584, 580
P.2d8 (Q977)- Whether Texas should adopt
the prodct e theory was recatly an-

purchased the "good wilT and name of the

seller, operated the business in the same place,
with the tame employees and continued to pro-

duce the same product. See Cyrv. R Offal A
1153

cor. 0 F2d at .
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WITHROW v. SHAW

) Caeca709S.W.2d7S9 fTi
aicered i Griggs v. Capitol Machine
Works, Inc., ee0 s.w.2d 287 (Texapp.—
Austin 1966) @it refd nre. PEI CUram,)
701 S.WEd 238 (lex1s). The GrigQs
Court thoroughlly disoussed the ratiasale of
the product e theory, conparing itwirth
the besis for products Teallity nTees, te
Restatement Gecad) of Tats SI2 A
d95). The Court determired that the
product Ire theory 5 incompatible with
“the ﬁ‘a)rﬁ/ of pralots-lehility tat ac—
tos, for (Nat theory and cause of action,
and the uderlying Social ollicies,” eqress—
IydISC|a|m imposing a duty upaD ane who
has no aillity to arrol the ciranstances
and events whiich preceded a gaecific plain—

affs injuy’"", 1B iIn il
Griggs V. ué/apltol[li}]achme Works, |nc.,
a0 S.W.2dactXP. Indot, the suoosssor
carot be Baid t© have aeated tte risk
asociated with a product manufactured by
ispracbcessor. The decisionto make such
a far—eaching dhange In e law B ot
ars, but uniqely within the provinoe of
te lkogslatre. Roints of error nnmber
eigit soarulad.

The judgment of the trEl court 5 AF—
FIRMED.

g»nijUHsUrrvm®

George S. WITHROW, Agpellant,
A\VA
Richard Burton SHAW, AppeDee.
No. 09 85 0SS CV.

Court of Appeals of Tees,
Beaumont

Aol 24, 1956
Rehearing Denied May 21, 1S$H.

Driner brought regligence action

ilae;ps.zc

Tex. 759
i fififi  Teii»mi 1980

1y, Monte LaMis, J., ettered take4othirng
Judgment for driha, and driner gopealled.
The Court of Agoeals, Dies, CJ., held taet
officar of Depar-tment of RLblic Safety who
was oalified as accident recostructian eds
part was rot auttorizzd © tesafy tat
pessing diver was making leal pess ©
keft of driner and was not violatirg law ar
any traffic violatios when he tried ad
attenpted 1o pess driner

Reversed and remaended.

1. Bvidence <=5

Department of Rblic Safety officer
was not authorized to testify in negligaoe
actian arisirng out of autordbile aocidnt
that defendant was making lecal pess o
left of plaanafT ad-was not violatirg law
or any traffic violatias when he tried ad
attenpted © pess plaadff, even though
officar was qalified as accidat reaon—
structian eqoert
2 Trial

Jury darge on statutes relatirg to
rules when notorist s tuming kft off
roadway amo avther was inprgper com—
ment on weight of evicae N ngligaoe
actian arisirg oaut of autonobile cllism,
where charge did not aid and assist jury In
ansnering isSes abonitted. Vermon®s
Amn_Texas CivEt art/6/01d, EF0E@E), B@E,
B, EE)-

Mideel McGown, Vellar, Wheelus &
Green, Beaumont, for gopellant

e A. Onens, FenIQ/&Bate, Lufi<an,
for gpellee.

| OPINION

DIES, ChiefJdstice.

George S. Withrow, as plartaff below,
sued Ridard Burtou Shaw, as defadant

acpirstpessing drinver for persaal njuies  kellov, because of an autaondbille cllision,
and property damages sustained inautomo— alleging persoal and property danmege-. A
hileaccident Jury found for pessing driv— jury found for defendant folloving which
er and the 1-A District Gourt, Jagper Coun— the court granted a take-othiing_judgment



)

Alaska Supreme Court

BvJ»j DtWm and As*a TWep Bray

June 30, 2000, the Alaska
preme Courtsignificantly re-
ote the law of products liabil-

y as it affects a busmess that puwant expansions of product La

chases the assets, but not the liabili-
ties, of another. A business that
purchases assets as an ongoing con-
cern will be liable for the product
liability claims of its seller, despite
\(/vhat the purchase documents may
ay.
yIn Savage Arms, Inc. v. Western
Auto Su pg Co., Opinion No. 5293,
(June 30, 2 OOI) aminor was injured
by an allegedly defective .22 rifle
manufactured by Savage Industries,
Inc. Savage Industries, Inc. sold its
assets to Savage Arms, Inc. in 1990,
apparently after the rifle in dispute
had been manufactured. The court
acknowledged that "(g)enerally, when
one company sells all its assets to
another, the acquiring corporation is
not liable for the debts and liabilities
of the selling company,* subject to
four exceptions not relevant to the
case. Savage Arms, No. 5293, slip op.
ato.

‘But the court elected to follow a
minority rule, a rule that was re-
jected " by the American Law
Institute's Restatement }Thlrd) of
Torts and the majority of courts to
consider it, that %reatly eXﬁands the
Lability ofa purchaser for the torts of
the seller. Id. at 13. The court
articulated a new “continuity of en-
terprise” theory as looking beyond
the formal requirement of identical
shareholders and considering the
substance ofthe underlying transac-
tion. Id. at 12.

The key factors under the “conti-
nuity of enterprise” exception,
first articulated in Turnerv. Bi-
tuminous Casualty Co., (244
N.W.2d 873 %Mlch. 1976)) are: (1)
continuity of kev personnel, as-

onwhether the business itselfhas
been transferred as an ongoing
concern.
Id. at 12 (internal footnotes omitted).
Critics may argue that the court
would be better off leaving signifi-
iLty
to the Legislature,1 but this article
focuses instead on what appears to
be a seriously flawed analysis ofthe
benefits and detriments of adopting
such an expansion. _
The flaw is this: each ofthe ration-
ales advanced by the court for adopt-
ingthe"continuity ofenterprise”atan-
dard_logicaIIY_ argues only for pro-
spective application, yet the court
gives this new poUcy retroactive ap-
pUcation.
_ The courtfirstnotes thatthe "con-
tinuity of enterprise” rationale has
been criticised for its impact on the
value of bu&ineaaca which, for one
reason or another, are attemlotmg to
tell the business as a whole or in
substantial parts.

Critics cf the modern exeaptione
(such as “continuity of enter-
prise”) argue primarily that ex-
panding liability harms the over-
all economy by makln? it more
difficult for companies to reorga-
nize or roll their assets without
destroying the value ofthe ongo-
ing business enterprise.

ld. at 14. The court’s treatment of
this concern is leas than complete:

But we have not been referred to
any evidence that adopting this
modem "continuity ofe tergrlse’
exception lor the marginally mere
ﬁopular "product Une" exception)
asin factincreased the number
of corporate liquidations or
piecemeal breakups, or that
rejecting the modem exceptions
hasin factdecreased liquidations
or piecemeal sales. And our
research has notdisclosed studies

In*Ai»-V»t>*» rvag —ixrpiemtKif ¢ ocioooi, 2DCX ¢ Hap* 23

rewrites

is surprising, however, and could be
criticized as conclusive.

The court next looks to the eco-
nomic effects of_|m£05|ng the “conti-
nuity of enterprise™ rule:

Wealso note thatpermitting suc-
cessor LabiLty under the ‘conti-
nuity ofenterprise” exception will
not discourage large-scale trans-
fers so long as sntiripsted suc-
cessor liabilities do not exceed
the value ofthe CO(Foration's ac-
cumulated goodwill. Presum-
ably, many corporations will con-
tinue to engage in efficient and
productive transfers, with the
purchasing film merely factor-
Ing into the purchase price the
costofthoee successor liabilities.

Id. at 15. The court’s reasoning here
issound, butonly provided the rule is
given prospective and not retrospec-
tive application.

Te I N EWMS. sacksi tsnteMtes
<dveeced by teaowl farsdptt=sgy tte
"eaatfawhy at setnprtts" (tantort
Kshatfy arfVi Brperectiys
Firtartat -

In fact, negotiations for the sale of
assets can and usually do take the
risk of LabiLty into account But for
sales that were conducted under the
old rule, negotiations are nq longer

ossible, and'the purchasers in those
ransactionswill now find themselves
saddled with a class ofrisks they did
not assume. Indeed, in many cases,
the Bales would have been “asset
sales" only, without liabilities - in-
cluding contingent product liabilit
claims -intentionally leaving the ris
ofsuch claims on the seller. For the

emm tn nitnnlv ntntp wnulrl ex-

liability law?

for this risk of loss in the purchase
price,* is meaningless us to consum
mated transactions. Id. at 17.

The court acknowledges that th>-
nnv rule will create compLcations ir
bankruptcy, where the goal is tr
maximize the value of assets for thi
creditors. Id. st 17. While the court
is being a Lttie presumptive in con
eluding federal Law won't sell assets
free and clear ofall claims, includin
unknown tort claims, 11 U.S.C.
365, the court’s treatment of the is-
sue borders on flippant.

But we see no persuasive reason
to favor corporate creditors over
claimants later injured by the
seller corporation's products.

Id. at 17. Itdoes notseem to occur to
the courtthatthe "creditors* in bank-
ruptcy can include tortclaimants. In
effect, the court proposes to diminish
the bankruptcy recovery of known
claimants for the benefitofpotential
future tort claimants. And, again, it
is impossible) to find justifiesbon for
retrospective application in the
court’s arguments.

The courtacknowledgesthatthere
may not be a causal relationship be-
tween the harm created and the pur-
chaser, but argues that the “good-
will* it believes is inherent in en
asset purchase justifies bolding the
purchaserliable. Id. at 17-18. Itisin
that context that the court comes
closest to recognizing the retrospec-
tion problem:

When a firm negotiate* to pur-
chase another corporation, keep-
ing the “enterprise* intact, itmust
anticipate any potential succes-
sor LabiLtieo and negotiate an
appropriate price. To permitthe
successor, which presumably
n_e?otlated a discount for poten-
tial successor liabilities when
dlcker_mgi_over_thepurchaseprlce,
to avoid liability based on lack of



Institute's Restatement T(Third) of
Torts and the majority of courts to
consider it, that %reatly exh)ands the
liability ofa purchaser forthe torts of
the seller. 1d. at 13, The court
articulated a new “continuity of en-
terprise” theory ns looking beyond
the formal requirement of identical
shareholders and considering the
substance ofthe underlying transac-
tion. 1d. at 12,

The key factorr. under the “conti-
nuity of ente.-prise” exception,
first articulated in Turner v, Bi-
tuminous Casualty Co., (244
N.W.2d 873 (fMl.:h. 1976)1 are: (1)
continuity of key personnel, as-
sets, and business operatlons;éZ)
speedy dissolution of the prede-
cessor corporation; (32 assump-
tion by the successor ofthose pre-
decessor liabilitiesand obligations
necessary for continuation ofnor-
mal business operations; and (4)
“ontinuation ofcorporate identity.
This is a limited exception that
looks past the identity of share-
holders and directors, and focuses

destroying the value ofthe ongo-
ing business enterprise.

Id. at 14. The court's treatment of
this concern is less than complete:

But we have not been referred to

any evidence, that adopting thi
mc}ldechontmmtyo?er?ter rlse§

exception (orthe marginally more
ﬁopylar“pﬁoductllne‘exceptlon)

as in factincreased the number
of corporate liquidations or
piecemeal breakups, or that
rtyecting the modem exceptions
has in factdecreased liquidations
or piecemeal sales. And our
research has notdisclosed studies
that have so concluded.

Id. at 14-15 (internal footnote omit-
ted). Asthe tourt acknowledged ear-
lier, this doctrine has been recoP-
nized in only a few states, and only
relatively recently. Id. at 13. Its
hardly surgrlsm%_that the court has
not heen able to find studies demon-
strating its economic effects. For the
courtto rely upon the absence ofdata

In fact, negotiations for the sale of
assets can and usually do take the
risk of liability into account. But for
sales that were conducted under the
old rule, negotiations are nq longer
PossmleL and the purchasers in those
ransactions will now find themselves
saddled with a class ofrisks they did
notassume. Indeed, in many cases,
the sales would have been “asset
sales* only, without liabilities ¢ in-
cluding contingent product liabilit
claims«intentionally leavingthe ris
of such claims on the seller.” For the
court to_mmplgl state, “we would ex-
pectsellingand purchasing firms sim-
ply to negotiate to a rational price
that takes account ofthese potential
claims" begs the question ofhow that
is to be accomplished in a completed
transaction. Id. at 16.

Put another way, a purchaser of
assets that consist ofa line of ro>mu-
facturing or perhaps an entire com-
Eany has ?resumably paid fair mar-
ketvalue for those assets. The court
inSauage Arms has changed the defi-
nition of “assets" to include a large
class of “liabilities.” As a result, the
true fair market value ofthe “assets"
necessarily changes. Ifthe sellerhas
sub_sequentlf)]/ distributed its assets
to its shareholders, as is its right,
and has subsequently dissolved it-
self, as is also its right, the purchaser
has been deprived ofthe benefitofits
bargain, and has no meaningful re-
course. _

If a purchaser is larger and
wealthier than a seller, then the
“pocket is deeper' for a tort ﬁlamtlff
urJ rthe court’snew rule. The court
concludes that is only fair. 1d. at 16-
17. Without going into the justice of
the situation, or whether or not this
results in a “windfall* to a tort plain-
tiff, by %iving this new rule retroac-
tive application the new rule is made
patently unfair. A large tort claim,
unknown and perhaps unknowable
to the purchaser, will simply deprive
the purchaser of its bargain. The
court’s offhand comment in this re-
gard, that “once again, purchasing
corporations can attempt to account

will* it believes is inherent in an
asset purchase justifies holding the
purchaser Liable. Id. at 17-18. Itisin
that context that the court comes
closest to recognising the retrospec-
tion problem:

When a firm negotiates to pur-
chase another corporation, keep-
ing the “enterprise* intact, itmust
anticipate any potential succes-
sor liabilities  and negotiate an
appropriate price. To permitthe
successor, which presumably
n_e?otlated u discount for poten-
tial successor liabilities when
dlcker_m%_over_thepurchase price,
to avoid liability based on lack of
causation would give the succes-
sor an unwarranted windfall.

ld. at 18. The verb tenses are in-
structive: “must” and “would give;"
again the court's justification speak
to prospective application yet Sav-
a?e Arms involves retrospective ap-
plication.

Finally, the court concludes that
the new doctrine will encourage the
traditional purposes of products li-
ability law: it will encourage : <jtu-
facturera to create safer, defect-free
products to maximize their business
value for the future. I1d. Butin the
cases ofcompleted sales, the policy is
pregostero_us.

or businesses that have already
made asset purchases, the only op-
tion now is to purchase insurance or
other suitable risk management ao;
lutions to take into account the new
classes of claims that the court haa
created.1Those insurance premiums
and similar costa are an unfair, un-
reasonable burden, but unless the
court recognizes that its reasoning
onlyjustifies prospective and notret-
roactive application, the alternatives
are even worse.

1A|0 argumelnt br_e[ictacttlegdby trﬁa ca%rt *506
csum leu liability)!™ directly ra
Procquct* ilaﬁlﬁ g Eiaw, %oetr?na?lroadl %n?
rraWdbyemule * Savage Arms, No.MSS, a
19.

*VVhllathO dodaaoo ie ||m|tedt* prcdael*

bnkiiity, long-time d a m n oftba overtm ifijt
SBtiapnta ti>» tula beu< (UM, >+ dto ur.
vicm and wall ae pr-duto, and oik*'L— i» of
C

alise b*eviee forte.
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IVEMORANDUM

Wesiem Auto’s Irsurers v. Savage Anns
Feonary 12, 2002

ISSUE

Can the Alaska legislature act and affect a pending case in which the
Alaska Supreme Court has previously decided the law?

BRIEF ANSWER

Yes, meNaska Ieglslalure |semmxtme V\B||-€StaUISde

G

e, eenjftre A
ke relgt \e goplication of astatuie
|s ‘curative”™ ey e appli |vely.
DISCUSSION

A Retroactivity Expressly Provickd

ol

IC

Mrospectl CO(?%ISHIOH |smt|namlof Itself unoorstitutional. I\brtonv

S AT vé@"c'“ 1 wﬁgﬂm |s|]a%3?ewm

1yastalue relyCect Alas\gs

. No

B Bl e
Statuies retn |I.Sﬁee‘.,PanAIas rgmv
947 98 (Alas \g\sthaetlnggestftu_xelsatvu\nreso;imtomo aalonanarg
- State v Kaatz, 572 I, &ﬁlge 19% I\bﬁ XICOhOhC
ControIAIBd., 6% P 1091) 109 (Naska Brlcev

IS retrosective ess

9983;St nszogers(ﬂBL ,]1 2d205, mtlng

2990-1/51296
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%Irormtastaiute operates retrospectively depencs upon the languege of the

B.  Curative Legislation

|&ﬂ&tionlsl atlon

EXCG JtIOI'l tO

y st

Sbrare

;o%siature afted wthin w%en%

et

Even ifthe Alaska legl recbesmt Iy 1k for retrospective
xmfuono astau,telﬁeegl alnéafg?rm %1 iz meécIeJtlonto
Wﬁ% Al A
nzém'r%mw Ea |
%%

on IS “Curatne.”
slature In

Sentence
oltethe %\r

of retrcaﬁve I ranﬁ
% ectively overtu wgthew

fical ZLrﬂ ﬂpcbfemhﬁb%qé stole asafe
ed nﬁ&l%m il &a I|t|onao fag m%ﬁc%aﬂ
{l)\las 0omon practice ‘o%bacengd 1978 whentre l%as%
CamnStaev Bvre, '“e'ds&ﬁ&'% ddmtfavettea

mN%ﬁa

Sqomme
Jam%%/ranm & awﬂ%lm%ea n I\%

NUE

' lleC

Ero&hﬁytc:t*%&e%é Iy Case,

OWN Fecert opinion.

ok kel 3

Thelssue mZuﬂdwxesvxkeﬂ*ertfemM statute cquld ke

&Eﬁﬁa’@% "1 m%%lr;ostan P2d raemnﬁ
tlrv\go Efe(?m} au?f%% Chen m'%e
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_n‘

nje against retroactlvltyard

Boyre cecision an

%%rz%% mmw% 1979, gstatuteseffectlvecbte [t wes aunng this

h‘ee IS retrospective unless

ont Ing I
mvwsanexo% Ionto
ized thet refroectivty

r—r

would e
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on (Tore readily Igtothat
(ﬁitm | U?;SJ V\estoaody%?new
U

statute ){ﬁecmslce fencant’s sentence
CONCLUSION
The Alaska Legislature hes well-established author statuteard
cgj\/it vely 10 pending cases. The Jegi resmg(&:? ?
tre Statute 15 to e dpoplied ret ve_[%/_ d ITBtIVE%OI‘In
ackition, the statute snouldl state thet It is curaive Iegnslatlon In resporse (o tre
él)as Suprene Court’s cecision in Savage Ams, e, v, Westen Ao Supply
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Febnary 8, 2002
Joe jcent By FaxNo. 907-586-8977
Lm’élamgeéhwtams, Ic.
Jueay AK
R Wstem Autov, Savage Amrs
Orﬁrlgl\b 2000-1
Dear J&:

1 NI torecover ) oost of
trelrsettle?e%m?a ﬂ in r?E Plus ir
0 S m lon, Interest,
ch nowtotals in excess of% million.
2 This isasummary of the sequence of events:

The qunwes manufactured in % Irdstnes(‘SI)ard
soIdWrttoV\lestemAuto V\hlchsoldlttoapjrdmerln ne'in 1983

%/\BS resold two or three times and wes uitinately purchesed
bytre |ryured plaintiffs father in Keral.

¢ OnhFeonary2 1988 Sl filed for benkruptoy.
d  Theaccicent cocurred in Kenai on Apnil § 1989

mg Cmplgl)nntl\t/gy \Algé,mﬂepl aintiff having learmed of Si’s benkrupicy,
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L Presicent
i

h | 27, 1992, V\esten filed its thirch aint aggirst
SAassertlrg|tssuccesso'?{flnablhty1992 Py cnplat 273

3 didn't Savage Amvs have insurance to cover this clain? The short
arener is, |t\/\es mt adle. enclose %of Savege Ams’ Qpening Briefto the
Sprene Courtand ywrattentlmto

| also enclose 39 and 3B0-3H1 ofthe V\hICh
@U% fion to o %1%3%% Exce % m C mr%i/\ire
mmdua,n L Att .Bdmt amwes ot

I al(s}oigtmlose atwo-page afficavit by Ron Cooum which wes filed with the

R e T

m the " ich wes the aocickent teforeSavage
ATs cave Into existence.
\ary truly yours
BURR PEASE &KLRTZ

Endlosurss
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Q. What happened to th
tho aeaot aala?

A, W all, tho policy at
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is policy at tho tine of

the tine that we — the

first policy, September of '87, expired tbe esme

data, September of ‘ss. The

policy was renewed

September of 'ss. it expired at the and of
September -- 28, 29 of 1989 and that policy waa not
renewed.

g. Now, | gather then that by the tine the

esaet aala took placa ebara

gither to be asaunad or not
A. Correct.
g. And that than after

was no insurance policy

assumed?

the asset sale Savage

Araa, Inc. nada any insurance arrangaaent it chose?

A Correct.

g. Did it continue with either of these

companies?

THE WITNESS:
that?

MR. O"CONNELL:
problem.

TBE WITNESS:

COMPUTERIZED TRANSCRIPTION

Do you want me to answer
Yoe. | have no

Did you say yea?

00349 BXHET. .
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MR. 0 'CONNELL: Y ss.
TBE WITNESS; Yes. continued with SAIL.
Sporting Arms.
| guess to better nnevar that then since we
went ebeed end enewered it: The insurance poliey
that Savage Arne obtained froa SAIL specifically
exeluded all Savage Industries and any prior products
and only insured a specific listing of the in?/entory
that was purchased fro* Savage Industries and all
Savage Arma going forward, so it precluded any
product that wasn't part of the asset sale, products
by serial number.
Q. (By Mr. Rooney) How much did the 1987
poliey cost Savage industries?
A. Approximately £300,000. Might have been a

l[ittle more than that but that's fair enough.

Q. Bow about the price in 1988?
A, Would have been about the same.
MR. ROONEY: Then there was — In

looking over the asset sale, apparently there was a
schedule attached to it relating to product liability
claims pending at tho tine of the bankruptcy and

claims that eama forward after the bankruptcy prior

exhibit, *

COMPUTERIZED TRANSCRIPTION PHILBIN & ASSOCIATES
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to the asset sal*. | didn't ess that in the copy
that you gave to me.
UR. O*CONNELL: There was a schedule?
HR. ROONEY: That's what | understood
from reading the Transfer Agreement. Just give me a
second and see if | can find it.

[f you look on Page 6, talkingabout cha
assumption of liabilities and exclusions, small Roman
numeral four, essentially there is exclusion of
liabilities relating to personal injury claims except
to the extent set forth in Seetion 2, which we
mentioned those four.

THE WITNESS: There's four.

HR. ROONEY: Or in Section 4(f) refsre
to Item 1 through 24 on Schedule 4(f), so I'm —

MR. O'CONNELL: So you are soying you
don't have 4(f)?

MR. ROONEY: No, | don't have 4(f). I
mean | have various types of Schedule 1, A through H.
| have Schedule 2 end | have something celled

Schedule 6 (b).
MR. O'CONNELL: If you want to just go

off the record for a moment?

EXHIBIT.J L
°°351 PACE

COMPUTERIZED TRANSCRIPTION PHIL8IN A ASSOCIATES
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AFFIDAVITOF RONALD COBURN

STATE OF MASSACHUSETTS )
CONTYCF -

RONALDGBLRN bairg Sm dlysnom dpos adas:

1. lam the president of Savage Arms, Inc. ("Arms").

2 Amnsisardaialy svall goorting fireams nanUztLiing corporation
strugfing urcbrrimeree et gaingeck o e trarsfer of partiel assets egreanert with
Savece Irclatries; Irc in 1980, Tret trarsfer cldrt irdluck tre Taylor caxe filed in
Ker, Aada Nthimgwis knoanaout tret daiméat tredhe

3 Anaaxjuyretagint Ansineces of Bnillion(ar 4 million

Affidavit of Ronald Cebura
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CHAPTER 3
LIABILITY OF SUCCESSORS AND APPARENT
MANUFACTURERS

Section
12, Liability of Successor for Harm Caused by Defective Products Sold

Commercially by P*wlecessor
13, Liability of Successor for Harm Caused by Successor’s Own Post-Sale

Failure to Warn
14. Selling or Distributing as One’s Own a Product Manufactured by Another

[
§ 12. Liability of Successor for Harm Caused hy Defective
e Products Sold Commercially by Predecessor
|-l A successor corporation or other business entity that
e acquires assets of a_predecessor corporation or “other
BOW business entity is subject to liability for harm to persons
. or property caused by a defective Product sold or other-
JIC wise _distributed commercially by the predecessor if the
acquisition:

¥ (a) is accompanied by an agreement for the successor
SK to assume such liability; or
Imép _ _fb) results from a fraudulent conveyance to escape
F liability for the debts or liabilities of the” predecessor; or

(c) constitutes a consolidation or merger with the
% predecessor; or

(d) results in the successor becoming a continuation
of the predecessor.

Comment:

a. History. The rule that a corporation or other business entity
is not, in the absence of the circumstances described in Subsections (a)
through (d), subject to liability for harm caused by defective products
sold by a corporation from which it purchases productive assets
derives from both products liability and corporate law principles.
When the alleged successor purchases the assets piecemeal with little
or no further continuity of operations between the two corporations or
other business entities, the nonliability of the alleged successor derives
primarily from the fact that the successor is not within the basic
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Ch.3  SUCCESSORS AND APPARENT MANUFACTURERS § 12

liability rule in § 1 of this Restatement: “one ... ivho sells or
distributes a defective product is subject to liability for harm
caused by the defective product.” (Emphasis added.) Thus, when one
corporation commercially sells products, some of which are defective,
and later transfers its productive assets to another corporation that
uses those assets to manufacture products of its own, the purchaser of
the assets is not liable for harm caused by a defective product sold
earlier by the transferor because the transferee did not "sell or
distribute” the defective product that caused the harm. When the
alleged successor receives value in the form of the transferor’s good-
will and continues to manufacture products of the same sort as
manufactured earlier by the predecessor, and thus to some extent
constitutes a continuation of the predecessor, the general rule of
nonliability derives primarily from the law governing corporations,
which favors the free alienability of corporate assets and limits share-
holders’” exposures to liability in order to facilitate the formation and
investment of capital.

When the transferor goes out of business upon, or shortly after, a
transfer of productive assets, the rights of plaintiffs injured by defec-
tive products sold earlier by the transferor may be adversely affected.
For tort plaintiffs who have existing judgments outstanding against
the predecessor at the time of transfer and dissolution, the law
governing corporations and other business entities provides, within
limits, legal protection. Creditors, including tort creditors, who hold
existing judgments against a corporation that is in the process of
transferring its assets and going out of business may satisfy those
claims out of the proceeds from the transfer of assets. Moreover, if the
proceeds from the transfer of assets are distributed to shareholders of
the transferor corporation in violation of applicable state corporation
law or fraudulent transfer law, existing creditors of the corporation
may pursue the proceeds in the hands of the transferor’s shareholders.
These rules, in some states expressed in statutes, are designed to
protect, within the limits of practicality, creditors who are identifiable
at the time of the transfer of the predecessor’s assets to the successor
corporation and the transferor’s dissolution. The same principles have
been applied to the transfer of assets of proprietorships, partnerships,
and other busir ;ss entities.

Tort claimants who, as a result of defective products sold by a
predecessor corporation, seek recovery only after transfer of assets to
a successor corporation often face difficulties in attempting to bring
their claims within the foregoing legal rules. Their claims typically
accrue after the predecessor corporation has lawfully distributed to its
shareholders the proceeds from the transfer of assets and has ceased
to exist. Under these circumstances, tort claimants who were not
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existing creditors at the time of the transfer of assets ordinarily have
no recourse against the predecessor’s shareholders. Unless they can
pursue their claims against the successor corporation, or can reach
other funds provided by existing insurance or by a statute, their only
practical remedy lies with retailers and wholesalers in- the predeces-
sor’s distributive chain, who may not be available as a practical matter.
Statutes and judicial precedents governing the rights of creditors after
a corporate assets transfer and dissolution generally do not address
this problem of post-transfer claims accrual.

Few precedents recognize tort claims against the successor corpo-
ration for harm caused by defective products sold by the predecessor
unless the transaction by which productive assets are acquired meets
criteria established by one of several traditional exceptions. These
exceptions apply generally to creditors whose claims accrue after
dissolution of the predecessor, and are not limited to products liability
claimants. They fall into two basic categories: those in which some
conduct of the successor, in addition to acquiring the predecessor's
assets, justifies holding the successor responsible (the successor either
contractually agrees to be liable or knowingly participates in a fraudu-
lent asset transfer); and those in which the successor itself can be said
to have sold or distributed the defective products because the succes-
sor constitutes the same juridical entity as the predecessor, perhaps in
somewhat different form (the successor merges with, or constitutes a
“mere continuation” of, the predecessor). Under this Section, a prod-
ucts liability claimant has a recognized claim against a successor for
harm caused by defective products distributed by the predecessor in
these circumstances.

A minority of jurisdictions impose liability on a successor corpora-
tion based on a broader concept of continuation of the business
enterprise, even when there is no continuity of shareholders, officers,
or directors. Some courts hold that the continuation of a predecessor’s
product line by the successor is sufficient to support imposition of
successor liability for harm caused by defects in products sold before
the assets transfer.

b. Rationale. Limiting the liability of successor corporations to
the circumstances described in this Section is supported by fairness
and efficiency considerations. An alleged successor that purchases the
predecessor’s productive assets piecemeal, other than as part of a
going concern, cannot, by that fact alone, be said to have either
manufactured or sold defective products distributed by the predeces-
sor before the transfer of assets. In the absence of circumstances in
which the successor could be said to constitute a continuation of the
predecessor, or somehow to have prejudiced subsequent tort plaintiffs
by its own pre-acquisition conduct, imposing liability on a business
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Ch.3 SUCCESSORS AND APPARENT MANUFACTURERS § 12

entity that did not make or distribute the defective products that
caused harm could be justified only because it increases the amount of
money available post-acquisition out of which to satisfy plaintiffs’
claims. But that alone cannot be justification for successor liability.
Thus, imposing liability on the piecemeal purchase of productive assets
would, for no compelling reason, impede the free alienability of corpo-
rate assets, thereby discouraging shareholder investment of capital
and increasing social costs.

Imposing liability on successor corporations constitutes acceptable
public policy when the successor either agrees to be liable or is
implicated in the transfer of assets in a way that, without such liability,
would unfairly deprive future products liability plaintiffs of the reme-
dies that would otherwise have been available against the predecessor
Subsections (a) through (d) describe the types of corporate asset
transfers that have been determined to justify imposing liability on the
successor. Subsection (a) recognizes that contractual promises by the
successor to pay subsequent tort claims, for which promises the
successor has presumably been compensated, should be honored
Subsection (b) provides that when a business entity makes a fraudu-
lent transfer in which the transferee is implicated, successor liability is
appropriate for the same reason that liability would be imposed in
favor of other creditors. Thus, a predecessor may arrange an asset
transfer at an artificially deflated price, accompanied by an agreement
by the successor to compensate either the predecessor, its owners, or
its managers in ways that escape easy detection; or a successor may
knowingly participate in an asset transfer coupled with a liquidating
dividend by the predecessor to its shareholders for the purpose of
leaving tort plaintiffs without remedy. If those transfers are fraud-
ulentunder applicable state law, imposing tort liability on the transfer-
ee for having knowingly participated in such transfers is justified.

Subsections (c) and (d) deal with successors that, in a real sense,
did produce and distribute the product that caused the harm, though
in a somewhat different organizational form. Subsection (c) deals with
the transferor corporation that merges by law or in fact into the
transferee, typically with no suostantial change in corporate manage-
ment or ownership. Subsection (d) concerns the transfer of corporate
assets in the context of a transaction involving only a change in
organizational form. In both these situations, liability for harm caused
by defective products distributed previously should be imposed on the
business entity that emerges from the transaction. In substance, if not
in form, the post-transfer entity distributed the defective products and
should be held responsible for them. If mere changes in form were
allowed to control substance, corporations intending to continue opera-
tions could periodically wash themselves clean of potential liability at
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practically zero cost, in sham transactions, and thereby unreasonably
undermine incentives for producers and distributorS to invest in
product safety and unfairly deny tort plaintiffs adequate remedies
when defective products later cause harm.

A small minority of courts have fashioned successor liability rules
more advantageous to products liability claimants than the rales stated
in this Section. Those minority rules, in effect, extend the “change in
form only” exception just described to include circumstances in which
the successor_continues a product line previously distributed by the
predecessor. The minority position is based on the belief that a
successor who purchases productive assets should not be allowed to
benefit from recelvmqbthe goodwill and reputation of the predecessor’s
business without the burden of responding in tort to claims for harm
caused by products sold by the predecessor prior to transfer. An
argument advanced to supﬂort this minority view is that holding
successors liable reduces the price that predecessors receive for
transferring assets, thereby helping to strengthen incentives for the
managers to invest in care before the transfer of the business.

This reasoning has proven unpersuasive to a substantial majority
of courts that have considered the issue. Extending successor liabilit
beyond the exceptions set forth in Subsections (a) through (d) would,
in the Judg‘m_ent of most courts, be unfair and socially wasteful. Post-
transfer plaintiffs harmed by pre-transfer defects have a right to
expect that a transfer of assets will not be allowed to prejudice
financially their chances of satis |n? a judgment; they have no
Ieﬁltlmate claim that the transfer should increase those chances over
what they would have been if no transfer had occurred. In the likely
event that the successor is financially stronger than the predecessor,
imposing a broader liability for pre-transfer product defects would
un*ustlflably increase the funds available to those injured by such
detects compared with what would have been available to them if no
transfer had taken place.

As courts have recognized, it would be difficult, and often impossi-
ble, to implement and administer a liability rale that attempted to limit
post-transfer plaintiffs’ rights to an a%gre ate amount equal to the net
value of the predecessor before transfer. Tort Jud(?ments are imposed
independently of one another, in various jurisdictions; no central
authority exists to assure that, in the aggregate, tort judgments do not
exceed a predetermined total amount. Thus, the expanded successor
liability rales in a minority of states, not limited to time-of-transfer net
value, replace one risk of injustice—that the assets transfer may
unfairly reduce plaintiffs’ recoveries in cases that do not satisfy the
traditional eX(_:ePtlons (reflected in Subsections (a) through (d))—with
another, possibly greater, injustice: that the transfer may give tort
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plaintiffs a windfall at the expense of companies who engage in asset
transfer.- and, in turn, at the expense of the consuming public.

~Moreover, a majority of courts have concluded that the substantial
social costs of a more expansive liability rule would be incurred
without actually benefiting very many tort plaintiffs. In most instanc-
es, the magnitude of future liability for products distributed pre-
transfer is difficult, if not impossible, to assess. As a majority of courts
have recognlzed, the result of imposing successor liability as a general
rule would be to depress the prices for transferred assets to the point
that piecemeal disposition of assets, which clearly would not subject
the buyers to liability, would be a preferable alternative to sale of the
assets as part of a going concern. In that event, the products liability
claimant harmed by a rr])re-transfer product defect would still run the
risk of ending up with an uncollectible judgment. The benefits to
society of preserving the predecessor’s assets as a going concern
would be sacrificed, with no commensurate benefits to tort claimants.

~And even if a more expansive successor liability rule did not
invariably lead to piecemeal asset transfers, such a liability rule would
depress the prices received for going-concem transfers to an extent
that would threaten to undermine the objectives of the law governing
corporations. One of the purposes served by the corporate structure is
to provide limitation and certainty of risk to shareholders in order to
encourage capital formation. Thus, the shareholders’ initial risk is
limited to the value of their shares of stock and they are able to
withdraw from an investment by sale of the stock without incurring
future ﬂotentlal liability. A more expansive successor liability rule
might threaten shareholders’ investments by significantly restraining
corporate assets transfers, thereby tending to frustrate corporation
law’s objective of encouraging shareholder investment.

Some critics of the majority rule argue that, when the successor
continues to manufacture the same products as the predecessor, often
under the same trademark, consumers have legitimate expectations
that the successor will stand behind the predecessor’s ﬁrodu_cts. Disap-
pointing these ex?ectatlons IS unfair, according to the critics, quite
apart from the effects of successor liability upon the formation of
capital. But this argument overlooks the reality that the predecessor’s
products that cause harm in these cases were distributed prior to the
assets transfer, when there could be no reliance by consumers on the
financial viability of the successor. One cannot logically rely on post-
transfer expectations regarding the successor to justify the imposition
of liability on the successor for pre-transfer distributions by the

predecessor.
211
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¢. Nonliability in the absence of special circumstances. In the
absence of the circumstances described in Subsections (a) through (d),
a successor company that buys productive assets from another compa-
ny is not liable for harm caused by a defective product sold or
otherwise distributed b?]/ the predecessor prior to the successor’s
acquisition of assets. When the assets are purchased piecemeal, the
alleged successor did not “sell or distribute™ the product under the
liability rule stated in § 1; and attempts to establish continuation of
the corporate entity are recognized onl(}/ under the terms set forth in
this Section. The successor is liable under 8§ 1-4 for harm caused by
defective products it sells after acquisition. In the absence of the
circumstances described in this Section, however, the successor is not
liable for defective products sold by another prior to that time.

Illustrations:

L ABC Corp., which manufactures and sells lawn mowers,
transfers all its assets to XYZ Corp., a manufacturing corporation
with different officers, directors, and shareholders, for cash. ABC
then dissolves, distributin%the proceeds of the sale to its share-
holders. ABC complies with all statutes governing its dissolution,
and none of the exceptions in this Section applies. XYZ retains
most of ABC’s employees and managers and contii ues to manu-
facture lawn mowers, some of which are the same as previously
manufactured by ABC. A defective lawn mower made and distrib-
uted by ABC prior to the transfer of assets to XYZ harms a user
three years after the transfer. XYZ is not subject to liability for
the harm to the user of the lawn mower.

2. Tl same facts as Illustration 1, except that a defective
lawn mower made and distributed by XYZ after the transfer of
assets harms a user three years after the transfer. XYZ is subject
to liability for the ham to the user of the lam mower.

d Agreement for successor to assume liability. When the suc-
cessor agrees to assume liabilities for defective products sold by its
predecessor, liability is imposed under Subsection (a) in accordance
with the terms of the agreement. As a general matter, contract law
governs the application of this exception. Courts have interBreted
general statements that the successor agrees to assume the liabilities
of the predecessor to include products liability claims even though the
agreement makes no specific mention of products liability. However,
assumption of products liability is not implied by the successor’s
aSSU{nption of specific duties with regard to product service or replace-
ment.



Ch 3 SUCCESSORS AND APPARENT MANUFACTURERS  § 12

Illustration:

3. The same facts as lllustration 1, except that the transfer-
of-assets agreement contains a promise by XYZ to assume all of
ABC’s liabilities. XYZ is subject to liability for the harm to the
user of the lawn mower.

e. Fraudulent transfer in order to avoid debts or liabilities.
Suhsection éb) incorporates by reference the relevant state law gov-
erning fraudulent conveyances and transfers. In contexts other than
successor products liability, fraudulent transfers can be set aside on
behalf of existing creditors of the transferor. In this context, fraudu-
lent transfers i)rowde a_hasis for holding successors liable to post-
transfer tort plaintiffs. The fact that general creditors are pursuing
remedies against the transferee does not prevent tort plaintiffs from
pursuing remedies under Subsection éb% hat constitutes a fraudulent
i:onveyance or transfer is determined by reference to applicable state
aw.

Illustration:

4. The same facts as in Illustration 1, except that the
transfer of assets b{/{ ABC to XYZ is made as part of a plan
between ABC and XYZ to leave tort claimants harmed by ABC’s
defective products without enforceable remedies. If a transaction
constitutes a fraudulent transfer under applicable state law, XYZ
I subject to liability for harm to the user of the lawn mower.

f Consolidation or merger. When statutory consolidation or
merger of two corporations takes place, products liability devolves on
the successor corporation under Subsection éc). A more difficult ques-
tion is whether, absent statutory merger, a de facto merger has taken.
place. Local law governing de facto mergers is determinative. Whether
a de facto merger under Subsection (c) has occurred generally de-
i)end_s on whether: (1) there is a continuity of management, employees,
ocation, and assets; (2) the successor corporation acquires the assets
of the predecessor with shares of its own stock so that shareholders of
the transferor corporation become shareholders of the transferee
corporation; (3) the predecessor corporation ceases its ordinary busi-
ness operations immediately or shortly after the transfer of assets;
and (4) the successor assumes those liabilities and obligations of the
predecessor necessary for the uninterrupted continuation of the nor-
mal operations of the predecessor.

Illustrations:

m The same facts as Illustration 1, except that the transfer
of as sets is for stock in XYZ and constitutes a statutory merger of

213
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ABC and XYZ under applicable state law. XYZ is subject to
liability to the user of the lawn mower.

6. The same facts as Illustration 1, except that the transfer
of assets is for stock in XYZ, with which ABC redeems its own
stock from its shareholders. ABC then ceases to operate its own
business, which XYZ resumes with the same management and
employees, at the same location. If it is determined under applica-
ble state law that a de facto r_ne_rlger between ABC and XYZ has
occurred, XYZ is subject to liability for harm to the user of the
lawn mower.

. Continuation of the predecessor. The exception recognized in
Subsection (d), referred to by many courts as the “mere continuation”
exception, applies when there has been a formal redesignation of the
predecessor_corporate entity but little or no change In underlying
substance. The most important indicia of continuation, in addition to
the continuation of the predecessor’s business activities, are common
identities of officers, directors, and shareholders in the predecessor
and successor corporations. A minority of jurisdictions recognize a
broader exception, referred to as the “continuity of enterprise’™ excep-
tion, that imposes liability on the successor for continuing the business
activities of the predecessor even when the corporate form of the
successor is different from the predecessor. This Section does not
follow tnat minority position.

Illustration:

7. The same facts as Illustration 1, except that XYZ is a
corporation with the same officers, directors, and shareholders as
ABC. After the assets transfer, XYZ continues the same manufac-
turing and distribution operations as ABC did previously. If XYZ
is determined to constitute a “mere continuation” of ABC under
Subsection (d), XYZ is subject to liability to the user of the lawn
MOWer.

h. Necessity for the predecessor to transfer all of its assets and

%o out of business. Almost all of the reported decisions applying the
ases of successor liability stated in this Section involve predecessors
that transfer all of their assets to successors and then dissolve or
otherwise cease operations. Indeed, the predecessor's termination is
the circumstance that, as a practical matter, most often gives rise to
the need for a post-transfer tort plaintiff to look to the successor for
recovery. The exceptions set forth in Subsections (c) and (d), merger
and continuation, most frequently have significance when the prede-
cessor has transferred all of its assets to the successor and, at least
formally, has ceased to exist. But there is no reason that the excep-
tions set forth in Subsections (c) and'd) might not arise in connection
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with the transfer of a division of a large company, leaving the company
in existence after the transfer. And the exceptions in Subsections (a)
and (b) could arise in connection with transfers involving less than all
of the predecessor’s assets where the predecessor continues in exis-
tence after the transfer.

i Relationship betiveen the rule in this Section and the succes-
sors independent duty to warn. This Section deals with a successor’s
liability for harm caused by the predecessor’s defective products and is
not premised on post-transfer wrongdoing by the successor itself. For
the rules governing the liability of a successor for its own post-transfer
failure to warn its predecessor’s customers, see § 13.

REPORTERS’ NOTE

Comment b. Rationale. In a much-
cited case, Polius v. Clark Equip. Co.,
802 F.2d 75 (3d Cir.1986) (applying
Virgin Islands law), the court stated
that the imposition of successor liabil-
ity or. a company that has merely
purchased the assets of a predecessor
for cash and does not otherwise fall
within the stated exceptions would
encourage the dissolution of a finan-
cially troubled corporation by piece-
meal sale of assets rather than as a
going business concern. In this event
the plaintiff would not be able to
reach the assets when the accident
occurred years after dissolution. The
end result would be the needless de-
struction of an ongoing business en-
terprise with no net advantage to
anyone. Other courts have observed
that the imposition of successor liabil-
ity on small corporations could spell
financial disaster to them. See, e.g.,
Bernard v. Kee Mfg. Co. Inc., 409
So.2d 1047 (Fla.1982); DeLapp v.
Xtraman Inc., 417 N.W.2d 219, 221
(lowa 1987); Nissen Corp. v. Miller,
594 A.2d 564, 570 (Md.1991); Niccum
v. Hydra Tool Corp., 438 N.W.2d 96,
100 (Minn.1989). These courts have
concluded that the imposition of strict
liability on successor corporations is
inconsistent with the principle of

products liability law that imposes re-
sponsibility on the party who created
the risk and was in a position to
prevent its occurrence. See also John-
ston v. Amsted Indus., Inc., 830 P.2d
1141 (Colo.CtA.pp.1992); Downtowner
v. Acrometal Prods., Inc., 347 N.W.2d
118 (N.D.1984); Fish v. Amsted In-
dus., Inc., 376 N.W.2d 820, 827 (Wis.
1985).

Corporate successor liability has
heen the subject of considerable law
review commentary. See, e.g., Phil-
lips, Product Continuity and Succes-
sor Corporation Liability, 58 N.Y.U.
L. Rev. 906 (1983) (the article con-
tains an exhaustive listing of law re-
view literature; author supports the
“product line” exception); Green, Suc-
cessor Liability: The Superiority of
Statutory Reform to Protect Product
Liability Claimants, 72 Cornell L.
Rev. 17 (1986) (criticizing the ratio-
nale offered by courts and commenta-
tors in support of the liability based
on "product line" or “continuity of
business enterprise” and suggesting a
statutory solution to the problem by
requiring dissolving corporations to
provide products liability plaintiffs
with adequate protection); Note, A
Policy Analysis of a Successor Corpo-
ration’s Liability for Its Predecessor’s
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Defective Products When the Succes-
sor Has Acquired the Predecessor’s
Assets for Cash, 71 Marg. L. Rev.
815 (1982) (author criticizes the ratio-
nale offered to support expansive
rules imposing liability on successor
corporations and suggests expansion
of independent duty to warn and
fraudulent transfer category when
the successor had actual or construc-
tive knowledge of product defects);
Rogala, Nontraditional Successor
Product Liability: Should Society Be
Forced to Pay the Cost?, 68 U. Det.
L. J. 37 (1990) (economic analysis
supports the retention of the four
hasic exceptions and the rejection of
“product line” nd “continuity of en-
terprise” theories); Comment, Succes-
sor Liability: The Debate Over the
Continuity of Enterprise Exception in
Ohio Is Really No Debate at All, 21
Ohio N.L. Rev. 297 (author criticizes
both “product line" and “continuity of
enterprise” exceptions and predicts
that Ohio will follow four traditional
exceptions). Much of the law review
commentary supports liberalizing the
rules imposing Ability on corporate
successors. The articles acknowledge,
however, the overwhelming judicial
rejection of the liberalizing rules. It is
interesting that, after an eariv spurt
of cases in the late 1970s and early
1980s arguing for more expansive lia-
bility, courts have refused to impose
liability unless the plaintiff is able to
come within the four traditional ex-
ceptions. See Green, Successors and
CERCLA: The Imperfect Analogy to
Products Liability and an Alternative
Proposal, 87 Nw. U. L. Rev. 897, 909-
10 (1993); Henderson and Eicenberg,
The Quiet Revolution in Products Li-
ability: An Empirical Study of Legal
Change, 37 UCLA L. Rev. 479, 492
and n.64 (1990).

PRCOUCTS LIABILITY

th 3

Several courts and commentators
have recognized that the problems
set forth in this Comment can best be
addressed by legislation. For an in-
sightful analysis and recommenda-
tion, see Green, Successor Liability:
The Superiority of Statutory Reform
to Protect Product Liability Claim-
ants, 72 Cornell L. Rev. 17 (1986)
(criticizing the rationale offered by
courts and commentators in support
of liability based on “product line” or
“continuity of business enterprise”
and suggesting a statutory solution to
the problem by requiring dissolving
corporations to provide products-lia-
bility plaintiffs with adequate protec-
tion). Courts have repeatedly es-
poused the same view. See, e.g., Fish
v. Amsted Indus., Inc., 376 N.W.2d
820, 829 (Wis.1985):

We conclude that the legislature is
in a better position to make broad
public policy decisions in actions
hased on products liability law. [Ci-
tation omitted]. The questions con-
cerning the effect on the manufac-
turing business, the potential size
and economic strength of successor
corporations, the availability of
commercial insurance and the cost
of such insurance are all questions
that ... the legislature is in a bet-
ter position to ascertain.

A similar sentiment was expressed in
Leannais v. Cincinnati, Inc., 565 F.2d
437, 441 (Tth Cir.1977):

In recent years, for a variety of
reasons, many have thought it nec-
gssary to turn to the courts in
search of solutions to social prob-
lems. Courts are ill-equipped, how-
ever, to balance equities among fu-
ture plaintiffs and defendants

[Sduch broad public policy issues
are best handled by legislatures
with their comprehensive machin-
ery for public input and debate.
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See also Myers v. Putzmeister, Inc.,
59G N.E.2d 764 (1l1.App.1992); Welco
Indus, v. Applied Co., 617 N.E.2d
1129 (Ohio 1993); Nguyen v. Johnson
Mach. & Press Corp., 433 N.E.2d
1104 (111.App.Ct.1982); Holifield v.
Setco Indus., Inc., 168 N.W.2d 177
(Wis.1969), overruled on  other
grounds, Hansen v. A.H. Robins, Inc.,
335 N.W.2d 578 (Wis.1983).

One possible statutory approach
might be to require that whenever a
product manufacturer transfers a
business or a product line as a going
concern, some form of bond or other
security must be posted by the prede-
cessor manufacturer in an amount
not to exceed the net value of the
predecessor at time of transfer. The
value of the bond or other security
would be available to future tort
plaintiffs to satisfy claims for ham
caused by previously distributed de-
fective products. The posting of such
a security would, under terms of the
statute, protect the successor from
future liability for previously distrib-
uted products in excess of the value
of the security. Presumably, obli-
gations on the bond would be limited
in time. Future plaintiffs injured by
products previously distributed by
the predecessor would he no worse
off financially than if the transfer of
assets had not occurred. The limit
based on the value of the predecessor
at the time of transfer, with an appro-
priate time limit, would render more
calculable the amount of the security
required, in contrast to the difficulty
of calculating future liabilities without
such limits under the more expansive
successor liability rules applied in a
minority of jurisdictions. The value of
the predecessor's product line as a
going concern, whenever that value
exceeds the cost of the security
against future liability, would be pre-

served without allowing the transfer
of assets to prejudice tort plaintiffs’
chances of recovery.

Comment ¢. Nonliability in the ab-
sence of special circumstances. The
following jurisdictions have limited
the liability of successor corporations
to the four exceptions set forth in
§ 12 and would reject both the “con-
tinuity of enterprise” approach (Tur-
ner v. Bituminous Cas. Co., 244
N.W.2d 873 (Mich.1976)) and the
"product line” exception (Ray v. Alad
Corp., 560 P.2d 3 (Cal.1977)). See,
e.g., Arkansas (Swayze v. A.O. Smith
Corp., 694 F.Supp. 619, 623 (E.D-Ark.
1988); Reed v. Armstrong Cork Co.,
577 F.Supp. 246, 24718 (E.D.Ark.
1983)); Colorado (Florom v. Elliott
Mfg., 867 F.2d 670 (10th Cir.1989)
(applying Colorado law); Johnston v.
Amsted Indus., Inc., 830 P.2d 1141
(Colo.Ct.App.1992)); Florida (Bernard
v. Kee Mfg. Co., 409 So.2d 1047 (Fla.
1982)); Georgia (Bullington v. Union
Tool Corp., 328 S.E.2d 726 (Ga.1985));
[llinois (Gonzalez v. Rock Wool Eng’y
& Equip. Co., 453 N.E.2d 792 (1L
App.Ct.1983); Domine v. Fulton lron
Works, 395 N.E.2d 19 (IU.App.Ct
1979)); lowa (Pancratz v. Monsanto
Co., 547 N.W.2d 198 (lowa 1996));
Kentucky (Conn v. Fales Div. of Ma-
thewson Corp., 835 F.2d 145 (6th Cir.
1987) (applying Kentucky law)); Ma-
ryland (Nissen Corp. v. Miller, 594
A2d 564 (Md.Ct.Spec.App.1991));
Massachusetts (Guzman v. MRM/E1-
gin, 567 N.E.2d 929 (Mass.1991));
Minnesota (Costello v. Unipress
Corp., No. C6-95-2341, 1996 WL
106215 (Minn.CtApp., Mar. 12, 1996);
Cooper v. Lakewood Engineering &
Mfg. Co., 45 F.3d 243 (8th Cir.1995)
(applying Minnesota law)); Missouri
(Bozel' v. H & R 1871, Inc., 916
F.Supp. 951 (E.D.M0.1996); Wallace
v. DorBey Trailers Southeast, Inc.,
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849 F.2d 341, 343 (8th Cir.1988) (ap-
plying Missouri law)); Nebraska
(Jones v. Johnson Mach. & Press Co.,
320 N.W.2d 481 (Neb.1982)); North
Carolina (Budd Tire Corp. v. Pierce
Tire Co., Inc, 370 S.E.2d 267
(N.C.Ct.App.1988); Comment, Be-
yond Budd Tire: Examining Corpo-
rate  Successor Liability in North
Carolina, 30 Wake Forest L. Rev. 889
(Winter 1995)); North D-kota (Down-
towner Inc. v. Acrometal Prods., Inc.,
347 N.W.2d 118 (N.D.1984)); Ohio
(Welco Indus., Inc. v. Applied Co.,
617 N.E.2d 1129 (Ohio 1993)); Okla-
homa (Goucher v. Parmac, Inc., 694
P.2d 953 (Okla.CtApp.1984)): South
Dakota (Hamaker v. Kenwel-Jackson
Mach., Inc., 387 N.W.2d 515 (S.D.
1986)); Texas (Griggs v. Capitol
Mach. Works, Inc., 690 S.W.2d 287
(Tex.Ct.App.1985); Mudgett v. Pax-
son Mach. Co., 709 S.W.2d 755 (Tex.
Ct.App.1986)); Vermont (Ostrowski v.
Hydra-Tool Corp., 479 A_2d 126 (Vt.
1984)); Virginia (Harris v. T.1., Inc.,
413 S.E.2d 605 (Va.1992)); West Vir-
ginia (Jordan v. Ravenswood Alumi-
num Corp., 455 S.E.2d 561 (W.Va.
1995) (per curiam)); Wisconsin (Fish
v. Amsted Indus., Inc., 376 N.W.2d
820 (Wis.1985)); District of Columbia
(LeSane v. Hillenbrand Indus., 791
F.Supp. 871, 873-74 (D.D.C.1992) (ap-
plying District of Columbia law)); Vir-
gin Isla ds (Polius v. Clark Equip.
Co., 802 F.2d 75 (3d Cir.1986, V. 1.)).
Only a few states appear to have
adopted liability based on the succes-
sor corporation’s continuation of the
predecessor’s line of products: Cali-
fornia (Ray v. Alad Corp., 560 P.2d 3
(Cal.1977)); New Jersey (Ramirez v.
Amsted Indus., 431 A.2d 811 (N.J.
1981); (but see possible limit to "prod-
uct line" exception recognized in dicta
in Leo v. Kerr-McGee Chem. Corp.,
37 F.3d °r, ,00-01 (3d Cir.1994) (ap-
plying New Jersey law) ("It seems

apparent that, except perhaps in de-
sign defect cases, a defect in a prod-
uct when the manufacturer distribut-
ed the product is likely to manifest
itself and cause injury within a rea-
sonable time after the product is
manufactured. Accordingly, as a prac-
tical matter, successor liability under
Ramirez is likely to be imposed in
most cases, if at all, for a limited
period.”)); New Mexico (Garcia v. Coe
Manufacturing Co., 933 P.2d 243
(N.M.1997)); Pennsylvania (Dawejko
v. Jorgensen Steel Co., 434 A.2d 106
(Pa.Super.Ct.1981)); Bogart v. Phase
[l Pasta Machs., Inc., 817 F.Supp.
547  (E.D.Pa.1993));  Washington
(Martin v. Abbott Labs., 689 P.2d 368
(Wash.1984); Fox v. Sunmaster
Prods., Inc., 821 P.2d 502 (Wash.Ct.
App.1991) (the continued product line
must be the one that harms the plain-
tiff)). Although the product line ex-
ception is still theoretically viable in
Pennsylvania, if a plaintilf has a pos-
sible remedy against the predecessor,
a recent opinion held the exception
could not be invoked. LaFountain v.
Webb Indus. Corp., 951 F.2d 544 (3d
Cir.1991).

In an earlier draft of these Report-
ers’ Notes, New Jersey was catego-
rized as a jurisdiction that employs a
very liberal test for corporate succes-
sor liability, a test premised on max-
imizing recovery rather than on evi-
dence of express agreement to be
liable or substantial deprivation of
remedies for plaintiffs against the
predecessor corporation. In support
of this position Pacius v. Thermtroll
Corp,, 611 A2d 153 (N.J.Su-
per.Ct.Law Div.1992), was cited. In
that case, the court held that any
transfer of assets or use of the prede-
cessor's goodwill entailed a de facto
merger that, in. turn, triggered suc-
cessor liability. 1d. at 157. Elaborat-
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