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Representative Eric Croft

HB 430

Sponsor Statement

Youth Courts in Alaska have matured from pilot programs that
experimented with new and innovative ways of rehabilitating juvenile
offenders, into stable programs that aim to rehabilitate minors more
effectively than the traditional youth justice system. Youth Courts also
provide the secondary benefit of giving young people leadership experience
and training. The funding sources that many Youth Court Programs rely on
have not matured with the Youth Court concept leaving these beneficial
programs reliant on finding supplemental funding from one-time sources

every year.

To meet this need, HB 430 establishes a $10 surcharge on misdemeanors,
non-traffic violations, and other infractions and a Juvenile Justice Grant
Fund to distribute the revenues from the surcharge to Youth Courts and
other youth justice programs. These grants require a 100% match to insure
that Youth Court Programs will continue to raise funding from local and

private sources.

HB430 would provide a secure and stable source of funding for one of the
most innovative and successful criminal justice programs in the state. | ask

for yo'u- support of this bill

January-May: State Capitol =Juneau, AK 99801-1182 =(907) 465-4998 =Fax (907) 465-4419
Junc-Dccember: 716 W. 4li Avenue =Anchorage, AK 99501* (907) 269-0216 =Fax (907) 269-0218
Representative_Eric Crori@lcgis.state.ak.us
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Representative Eric Croft

Subject: Sectional Summary of House Bill 430, related to a Surcharge
on Fines for Misdemeanors and Authorizing Disposition of
Receipts to Create a Juvenile Justice Grant Fund for the
Operation of Youth Courts (Work Order No. 22-LS132\F)

This bill would create a juvenile justice grant fund from surcharges on fires, to be ued as
a funding source for the aperation of youth courts.

Section 1. Amends AS 12.25.195(c) by adding another surcharge requirement tb AS
12.55.039 and 12.55.041.

Section 2. Amends AS 12.25.200(b) to state thet citations must indicate the amount of
each surcharge applicable to the offense.

Section 3. Amends AS 12.55 by adding anew section to say that defendants found guilty
ofmisdemeanors, non-traffic violations, or infractions sall be

assessed a surcharge of $ 10.
Section 4. Amends AS 28.05.151(c) to reflect the allowance of multiple surcharges.
Section 5. Amends AS 29.25.074(a) to reflect the al lowance of multiple surcharges.

Section 6. Amends AS 44.47 by adding anew section creating within the Department of
Community and Economic Development a juvenile justice grant
fund, to be used by the department for grants to non-profits
defray the costs of operation of youth courts.

Section 7. Establishes that Section 8 of this actwill be repealed on June 30, 2003, or the
date when the Alaska Court System has the electronic capability to
separately track and account for money collected under the terms

of Section 3 of thisact.

Section 8. Amends the uncodified law of the State of Alaska by adding anew section
directing the Alaska Court System to deposit to the general fond
money collected under the terms of Section 3 of thisact, and

provide reports.

January-May: State Capitol » Juneau, AK 99801-1182 « (907) 465-4998 « Fax (907) 465-4419
June-December: 716 W. 41i Avenue + Anchorage, AK 99501* (907) 269-0216 + Fax (907) 269-0218
Representative_Eric_Crofl@legis.state.ak.us
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2002 LEG'SLAT'VE SESS'ON Bill Version: HB /130
() Publish Date. 2/15/02

Revision Dale/Time (Nole if correction): Dept. Affected:

Title Surcharge on Fines/Juv. Justice '‘BRU Alaska Couil System
Component Trial Courts

Sponsor Representative Croft

Requester House Judiciary Component No. 768

BEendituresReverues (Thousands of Ddllars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time |
Part-time

Temporary

ANALYSIS: (Attach a separate page if necessary)

The cout syslemdoes mt atidpete any fiscdl impect framithe pessege of HB 430,

Approved by:

FY 2008

0.0

0.0



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2002 LEGISLATIVE SESSION Bill Version: HB 430
() Publish Date:

R‘evision Date/Time (Note if correction): Dept. Affected: Health & Social Services
Title: IMPOSING SURCHARGES on criminal penalties AND ‘BRU: Juvenile Justice

CREATINCTADUVENILE JUSTICE GRANT FUND---- Component: Probation Services
Sponsor: CROFT
Requestor: HOUSE (‘]UD) CDTFD‘HTNMH' 2134

BqardiuresReverues (Thousaos d Ddlas)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 J
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures

Grants & Claims 3000 3000 30C0 3000 3000

Miscellaneous
TOTAL OPERATING 3000 3000 3000 3000 3000 3000

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( 0 ) [

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts 3000 3000 3000 3000 3000 3000

1037 GF/Mental Health
Other (Specify Type--do not abbreviate)

TOTAL 3000 3000 3000 3000 3000 3000

Estimate of any current year (FY2002) cost:
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
Bessd on edinvates framthe Alada Gout systemard Youth Gout, the departrert
Miwamemwmm%dem
$000ad 0D inreene Iftrelegdairevnae odiocate the loner avourt, $300000, the

deatet bdiees thiswald realit inypto 12 gat anads toyauth aouts
The depatrent prgposss oaredtre [l sotret the Jvenle dustice Gart Furdwaoud ke

i by
cutpayars Thegats uitwoldd admngéar this revgat progamwith edsting resouces ad it
iseqedad thet & ths diacatioan led, therewoud beaza0fisE inped totre E

Prepared by:  IBANMTe G,mg]'a]\eml\/ one 400135
™ o e Cxelline (304202

Approved by: Elmer A. Lindstrom, Deputy Commissioner Date (H(Hm

Agency Department of Health & Social Services
For distribution information, call the Governor's Legislative Office
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FISCAL NOTE

Fiscal Note Number:
Bill Version: HB 430
() Publish Date:

STATE OF ALASKA
2002 LEGISLATIVE SESSION

Administration

Revision Date/Time (Note if correction): Dept. Affected:
Legal and Advocacy Services

Title "An Act imposing a surcharge... BRU

and creating a juvenile justice grant fund. Component Public Defender Agency
Sponsor Representative Croft
Requestor (H) Jub Component No. 1631

(Thosas of Ddlas

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY %003 FY 2004
Personal Services «
Travel
Contractual
Supplies
Eguipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING

FY 2005 FY 2006 FY 4007 FY 2008
. * .

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( 1— T

1002 Federal Receipts

1003 GF Match * . . . *

104 cF :

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate) *
TOTAL

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Phone (907) 334-4416
Date/Time 4/1/02 4:26 PM

Date 4/1/2002

Prepared by:  Barbara Brink, Director
Division Public Defender Agency

Approved by: Jim Duncan, Commissioner
Agency Department of Administration
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 430
2002 LEGISLATIVE SESSION

ANALYSS GONTINUATION

This legislation provides for a mandatory surcharge of $10.00 to be paid by every person convicted of any
misdemeanor, infraction, or violation, except a vehicle or trafiic offense under AS 28, a regulation under
AS 28, or a municipal ordinance under AS 28.01.010. This would be in addition toother applicable

surcharges already levied under existing statutes.

Ifa person fails to pay the surcharge, the court can punish him or her through contempt of court
proceedings.

This bill will have some impact on the Public Defender Agency. Because contempt of court proceedings
can result in imprisonment, a person can be appointed an attorney if it appears that he or she will end up in
jail. Even though this surcharge is modest compared to others, the Public Defender Agency believes that
some people who are convicted of these offenses will have difficulty paying this surcharge because of other
financial demands. Fines, restitution payments to victims, attorneys fees under Criminal Rule 39, other
existing surcharges including police training surcharges, fees for substance abuse, anger management, and
other required programs often take up all the available case indigent offenders and violators have.

Depending on how rigorously this surcharge is enforced, the legislation could have a financial impact on the
Public Defender Agency. However, this impact is not possible to predict, therefore, an indeterminate fiscal

note is submitted.

Page 2 of 2



March 16. 2002

The Honorable Eric Croft
House of Representatives
Alaska State Capitol Room 400
Juneau, Alaska 99807-1182

Dear Mr. Croft:

The United Youth Courts of Alaska (UYCA) was incorporated in October 1998 as a non-profit
corporation and is a resource to Alaskan Communities. The UYCA serves as a centralized
location to obtain training, technical assistance, and informational materials on how to start and
maintain a youth court. In addition to providing year round technical assistance to Alaskan
communities, the UYCA coordinates, schedules, and facilitates teleconference meetings,
arranges and coordinates annual state youth court conferences, and offers a youth scholarship

program for state and national training opportunities.

There is a statewide need for addressing juvenile crime and delinquency, it has devastating and
lasting effects in every community. According to data provided by the Alaska Division of Juvenile
Justice Office, in Fiscal Year 2001 there were approximately 7,000 delinquency reports, of those,
11% were referred to Youth Courts, Community Courts or Elder Courts.

Studies indicate, that early intervention can effectively prevent more serious violations from
occurring in the future. As reported by the Coalition for Juvenile Justice, “prevention saves lives
and money—for each child prevented from beginning a life of crime, taxpayers save as much as
$2 million". There is an urgent need for the legislation to provide support to these innovative
prevention and early intervention programs across Alaska. There are 15 established youth
courts, 8 emerging youth courts and at least 7 communities interested in developing a youth court
program. Youth Courts throughout Alaska are growing rapidly and require additional funding
sources in order ensure sustainability to continue efforts across the state.

As a stakeholder in the sustainability of youth courts statewide, UYCA supports HB 430 in
locating a reliable funding source for emerging and established youth courts and other informal
dispositions in which youth actively assist in adjudicating their peers.

Please contact me toll free at 1-877-278-1165 if you have any questions. Additionally, 1would
like to be informed when public testimony is to take place.

Sincerely,

LLF 111 viiu, vt
United Youth Courts of Alaska


mailto:uyca@alaska.net
http://www.alaskayouthcourt.org
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.Submitted by: Assemblymembers Tremaine, Shamberg,
Taylor, Tesche, Traini, Van Etten, and Sullivan

Prepared by: Department of Assembly
Date: For reading: March 5, 2002

AN AL AR,
ARNO. 2002-76

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY SUPPORTING HOUSE BILL
NO. 430, "AN ACT IMPOSING A SURCHARGE ON FINES IMPOSED FOR MISDEMEANORS,
INFRACTIONS, AND VIOLATIONS AND AUTHORIZING DISPOSITION OF ESTIMATED
RECEIPTS FROM THAT SURCHARGE; AND CREATING THE JUVENIL EJUSTICE GRANT FUND
IN ORDER TO PROVIDE FINANCIAL ASSISTANCE FOR THE OPERATION OF YOUTH

COURTS.”

WHEREAC, the average court costs in a traditional State court are about $3,000 per case,
and each offender residing in McLaughlin Youth Center costs the State approximately $41,000 per

year; and

WHEREAS, each case that is diverted to the Anchorage Youth Court (AYC) costs
approximately $650, a humber made possible through the utilization of about 30,000 student

volunteer hours per year; and

WHEREAS, AYC provides swift, appropriate, and meaningful consequences within two
weeks of referral for crimes committed by juveniles; and

WHEREAS, about 9,879 hours of community work service are served and about $10,720 of
restitution is paid on a yearly basis by offenders who come through the AYC; and

WHEREAS, the most common charges that AYC accepts are shoplifting, theft, and property
crimes - crimes that cost owners and consumers money; and

WHEREAS, the sentences given for these crimes include restitution, public service, essays,
and rehabilitative classes; and

WHEREAS, the AYC accepts approximately 400 cases per year, and maintains a remarkably
low recidivism rate of about 10%.

NOW, THEREFORE, the Anchorage Assembly resolves:

Section 1: That this body supports and urges passage of House Bill 430 which creates a
juvenile justice grant fund in order to provide financial assistance for the operation of youth courts.

Section 2: That copies of this resolution be forwarded to the Governor and the Alaska State
Legislature immediately upon passage and approval.

PASSED AND APPROVED by the Anchorage Assembly this day of ,
2002.

Chair
ATTEST:

Municipal Clerk
EGI2Q02/RESOLUTIONY AR






HOUSE COMMITTEE REPO

ga)lte Referred to Committee: April 18, 2002 FURTHER REFERRALS: Finance

Date of Committee Action:

The JUDICIARY Committee considered: HB 460
HOUSE BILL NO. 460 ANTITRUST CIVIL COURT ACTIONS

"An Act relating to actions for monopolies and restraint of trade, including proof of damages; amending Rule
82, Alaska Rules of Civil Procedure; and providing for an effective date."
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2002 LEGISLATIVE SESSION Bill Version: HB 460
() Publish Date:
Revision Date/Time (Note if correction): 4/19/02 3:16 PM Dept. Affecte d: Law
Title "An Act relating to actions tor monopolies and BRU Civil Division
restraint of trade, including proof of damages: amending . . Component Fair Business Practices
Sponsor Representative Croft
Requester House Judiciary Committee Component No. 2206

(Thosards of Ddlas)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | I i I

*kkkkk *kkkkk
CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding foi this bill is included in the Governor's FY 2003 budget proposal: n

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
HB 460 updates Alaska antitrust statutes consistent with a recent United States Supreme Court precedent to allow tho attorney general

to bring a cause of action on behalf of both direct and indirect purchasers. Current Alaska statutes allow a cause of action only for
purchasers who buy directly from the person or manufacturer that violated antitrust statutes. Because these type of actions typically
involve civil actions on behalf of numerous persons and sometimes on behalf of numerous governmental entitles, the bill provides for
proof of antitrust damages by way of statistical methods consistent with federal law. Tho bill also removes the current requirement in
the antitrust statutes that any antitrust plaintiff must prove willful conduct before a court may award treble damages. Federal law does
not have this requirement, encouraging plaintiffs to resolve issues important to Alaska businesses and consumers in federal court,

rather than state court.

These are actions the attorney general pursues under current law, and increasing the number of purchasers represented In those
actions !Is not anticipated to increast costs for the Department of Law. Revenues associated with passage of this bill will depend on the
number and complexity of actions brought by the attorney general in any given year and are too speculative to quantify.

Prepared by: Joan M. Kasson Phone (907) 465-5370
Division Attorney General's Office Date/Time 4/19/02 3:16 PM
Approved by: Kathryn Daughhetee for Bruce M. Botelho, Attorney General Date 4/19/2002
Agency Department of Law

Page 1of 1

(Rovisod 0/2001 OMB)



TONYKNOWLES, GOVERNOR

S'Tifm ¥ bu\ivi7 J \\M

.0. Nox HO300
D EPARTM ENT OF LAW .ﬁJNEAU.ALASKA 99811-0300
PHONE: (907)465-3600
FAX: (907)465-2075

OFFICE OF THEATTORNEY GENERAL

April 18, 2002

The Honorable Norman Rokeberg, Chair
House Judiciary Committee

Alaska State Legislature

Juneau, Alaska 99801

RE: HB 460 - “An Act relating to actions for monopolies and restraint of trace,
including proof of damages; amending Rule 82, Alaska Rules of Civil
Procedure; and providing for an effective date””

Dear Representative Rokeberg:

lwrite today to reguest that you schedule HB 460 - “An Act relating to actions for
monopolies and restraint of trade, including proofofdamages . . forahearing at the
earliest possible time. As you know, from the Labor and Commerce Committee hearing
yesterday, this legislation, which is often referred to as an “FHIlinois Brick Repealer,””
updates the Alaska antitrust statutes to provide a statutory basis for the attomey general to
bring parens patriae actions for violations of antitrust statutes on behal f of state
businesses, residents, and governmental entities as indirect purchasers.

Currently, the State ofAlaska, through the attomey general, does not have
authority to bring an action on behalf of consumers for “Indirect damages. ”” Indirect
damages are damages that a consumer may suffer because of an antitrust violation that
occurred “Gpstream”*from the consumer transaction. Alaska has been involved in several
multi-state antitrust actions in the last several years. The claims Alaska has been able
assert in these cases, however, have been limited to claims on behalfof state agencies that
have been directly harmed by the alleged illegal conduct; we have not been able to act to
benefit individual Alaskans. For example, Alaska lost out on several hundred thousand
dollars in consumer relief in the recent “Vitamins” tase, which involved allegations of
illegal contracts between vitamin manufacturers.

Passage ofHB 460 would give the attomey general authority to bring an action in
superior court both in the name of the state and on behalfof consumers and non-state



Representative Norman Murkowski
April 18, 2002
Page 2

governmental entities (which includes municipalities) for the recovery of b”*th direct and
indirect damages. Itisagood piece of legislation that will benefit Alaskans and |
encourage you to schedule itfor a hearing and aciion.

I have enclosed a sectional analysis prepared by the Department of Law, aswell as
Representative Croft 3 sponsor statement. Ifyou have questions, please feel to contact
eitherme or Ed Sniffen inour consumer protection/antitrust section, at 269-5100.

Thanks for your attention.
Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL

By: ” gs Smith
Legislative Liaison

Enclosures

Cc:  Representative Eric Croft
Mike Abbott, Legislative Director, Office of the Governor
Ed Sniffen, Assistant Attorney General, Department of Law
Deborah Behr, Legislation and Regulations Attormey, Department of Law



Representative Eric Croft

HB 460
Sponsor Statement

In 1977, the US Supreme Court issued a ruling in a seminal antitrust
case called lllinois Brick G v. lllinais. The case held that federal antitrust
laws do not allow “indirect purchasers” to recover damages from “upstream
antitrust violators. The Court further held, however, that states are free to
formulate their own public policy on the issue of anti trust lawsuits brought
on behalf of indirect purchasers. Since the lllinois Brickdecision, over 30
states have passed laws that allow recovery of damages by indirect
purchasers under various state antitrust statutes. HB 460 would update
Alaska antitrust statutes to allow the Attorney General to bring actions on
behalfof indirect purchasers.

An indirect purchaser is a person who does not buy the suspect
product directly from the wrongdoer. For example, suppose two drug
manufacturers conspire to keep prescription drug prices high. A consumer
who buys the drug from a pharmacy is an “indirect purchaser” because the
pharmacy has not violated the antitrust laws. Currently, only direct
purchasers, such as the distributor who bought directly from the drug
manufacturer, have the option to bring suit for antitrust violations like price-
fixing. Since these entities rarely pass on the overcharges they recover,
indirect consumers don’t really benefit from the suit.

HB 460 also removes the requirement of proof of willfulness for
treble damages, and provides for statistical methods of proof consistent with
federal law. This allows the Attorney General to bring antitrust suits on
behalfof Alaska’s indirect purchasers, under Alaska law in an Alaskan
court, rather than federal court.

January-May: State Caﬁitol * Juneau, AK 99801-1182 « 39073 465-4998  Fax (9073 465-4419
June-December: 716 W. 4h Avenue » Anchorage, AK 99501* (907) 269-0216 « Fax (907) 269-0218
Representative_Eric_Croft@legis.statc.ak.us
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SECTIONAL ANALYSIS - HB 460

“An Act relating to actions for monopolies and restraint of trade, including

proofofdamages; amending Rule 82, Alaska Rules of Civil Procedure; and

providing for an effective date.”

Section 1. AS 45.50.576 isamended as follows:
Sec. 45.50.576. Suits by persons injured; treble damages.

This section isbeing modified to remove the requirement that a defendant
be found to have acted “fillfully” before treble damages can be awarded.
Removing this requirement will make this section consistent with other state and

Federal antitrust acts. See 15 U.S.C. § 15a.

Subsection (b) ismodified to remove duplicative language and make the
section consistent with the new section added below.

Section 2. As 45.50 isamended t add a new section as fol lows:

Sec. 45.50.577. Enforcement by attorney general.

This new section will accomplish several things. Currently, the Slate of
Alaska, through the attormey general, iswithout authority to bring an action on
behal f of consumers for “fndirect damages. ”” Indirect damages are damages that a
consumer may suffer because of an antitrust violation that occurred “Gpstream””
from the consumer transaction. For example, when a consumer purchases drugs
from a pharmacy, the price may be artificially high because ofan illeggl deal made
between two competing manufacturers. The price increase that results from this
illegal agreement ispassed down to the wholesaler, then to the distributor, then to
the retailer, who finally passes the increase to the consumer .

The entity “directly” harmed in the above scenario is the wholesaler who
bought the drugs directly from the manufacturer. Thus, under current antitrust law,
the only person who can bring an antitrust action against the manufacturers is the
wholesaler, or other persons who bought directly ¥ m the manufacturer (some
state agencies make these direct purchases). This ru.j of lawwas enunciated ina
U.S. Sup. cme Court decision called Illinois Brick Co. V. lllinois. That case left



Sectional Analysis - HB 460
Page 2

open, however, the opportunity for individual states to enact their own laws that
would allow the recovery of these “fndirect” tlamages under state-specific antitrust
statutes. In response to this case, several states have enacted such laws, called
“lllinois Brick repealer” Statutes because they repeal the effect of the Illinois Brick
decision.

Alaska has been involved in several nulti-state antitrust actions in the last
several years. Ever since the tobacco litigation, states “attomeys general have
cooperated with each other to bring these actions against antitrust violators for
various kinds of illegal attitrust conduct. The claims Alaska has been able t
assert in these cases, however, are limited to claims on behalf of state agencies that

have been directly harmed by the alleged illegal conduct. We have limited and
questionable authority to make claims on behalfof consumers for their “fndirect
purchases” 0f drugs and other products. For example, Alaska lost out on several
hundred thousand dollars in consumer reliefrecently in the “Vitamins”tase. That
case involved allegations of illegal contracts between vitamin manufacturers.
Alaska was inrtially excluded from the settlement because we did not have an
“lllinois Brick repealer.””We eventually received about $100,000, while other

states that had such a statute received about $1 million.

This section provides that the attomey general can bring an action in
superior court in the name of the slate, and on behalf of consumers and nonstate
governmental entities (which includes mnunicipalities) for the recovery of both
direct and indirect damages.

Subsections (@) through (c) accomplish the above.

Subsections (d) and (e) allow the recovery of costs, full reasonable
attormey 3 fees, and treble damages ifthe state is the prevailing party.

Subsections (1) and (g) require publication of the proposed action and an
opportunity for a person or nonstate governmental entity to elect to be excluded
from the action. Any judgment issued in the action precludes claims by anyone
who does not elect to be excluded.

Subsection (h) provides that any action brought under this section cannot be
dismissed without approval of the court.

Subsection () provides that any recovery under this section must be
distributed In accordance with court instructions, and requires that everyone on



Sectional Analysis - HB 460
Page 3

whose behalf the action was brought be given an opportunity to recover the
participant 3 appropriate portion of the proceeds.

Subsection (j) provides that the attomey general can recover aggregate
damages using accepted sampling methods approved by the court.

Section 3. AS 45.50.50 isamended by adding a new section as follows:

Sec. 45.50.579. Actions for indirectinjury.

This section allows only the attomey general to bring actions for indirect
injuries. This isalso consistent with other state statutes that have enacted these

“Illinois Brick repealers.””
Section 4. AS 45.50.596 isamended as follos:

Sec. 45.50.586. Judgment in favor of the state as evidence in another
matter.

This section is being modified t conform with the above changes.

Section 5.

AS 45.50.596 isamended by adding a new paragraph (4) that adds a
definition of “fionstate governmental entity.””

Sections 6 through 9:

These sections are procedural and address: (1) modification of the Court
Rules to recognize the state 3 authority to receive full reasonable attorney 3 fees;
(2) the effective date; and (3) the requirement that a two-thirds majority s required
for passage ofAS 45.50.577 (dealingwith amendment of the Court Rules) to take
effect.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1
2002 LEGISLATIVE SESSION Bill Version: HB 460

(H) Publish Date: 4/18/02
Revision Date/Time (Note if correction): Dept. Affected: Law
Title "An Act relating to actions for monopolies and ‘BRU Civil Division
restraint of trade, including proof of damages; amending .. Component Fair Business Practices
Sponsor Representative Croft
Requester House Labor and Commerce Committee Component No. 2206

(Thosacs Odlay)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008

Personal Services
Travel

Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
*kkkkk *kkkkk *kkkkk *hkkkk *kkkkk

TOTAL OPERATING

CAPITAL EXPENDITURES

*kkkkk *kkkkk *kkkkk *kkkkk K*kkkkk K*kkkkk

ICHANGE IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate) S A . R R
TOTAL

(Thousands of Dollars)

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal: [

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate papa if necessary)
HB 460 updates Alaska antitrust statutes consistent with a recent United States Supreme Court precedent to allow the attorney general

to bring a cause of action on behalt of both direct and indirect purchasers. Current Alaska statutes allow a cause of action only for
purchasers who buy directly from the person or manufacturer that violated antitrust statutes. Because these type of actions typically
involve civil actions on behalf of numerous persons and sometimes on behalf of numerous governmental entities, the bill provides for
proof of antitrust damagos by way of statistical melhods consistent with federal law. The bill also removes tho current requirement in
the antitrust statutes that any antitrust plaintiff must prove willful conduct tofore a court may award troble damages. Federal law does
not have this requirement, encouraging plaintiffs to resolve issues important to Alaska businesses and consumers in federal court,

rather than state court.

Costs and revenues associated with passago of this hill will depend on tho number and complexity of actions brought by tho attorney
general In any given year. Both are too speculative to quantify at this time.

Phone (907) 465-5370
Date/Time 4/11/02 3:57 PM

Prepared by: Joan M. Kasson

Division Attorney General's Office
Approved by: Kathryn Daughhetee for Bruce M. Botelho, Attorney General Date 4/11/2002
Agency Department of Law
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PROPOSED ILLINOIS BRICK REPEALER TO
ALASKA ANTITRUST STATUTE

OVERVIEW
Inacase called lllin0is Brick, the U.S. Supreme Court said that under federal antitrust law, only direct

purchasers could bring suits to recover for damages resulting from an antitrust conspiracy. The much-
criticizedlllin o is Brick decision lkeft indirect purchasers—typically consumers such as gasoline purchasers
or contact lens purchasers—without any remedy for antitrust damages since these consumers don T
typical ly purchase products directly from the manufacturer, but instead by from a wholesaler, retailer, efc.
To remedy this situation, several states decided as a matter of state law to enact legislation called“ Illin 0 is
Brick repealer statutes” %o that under state antitrust laws, consumers would have a remedy for antitrust
overcharges. Califormia led theway with anlllinois Brick repealer statute in a case known as the ARC
America case. In this case, the U.S. Supreme Court heard a challenge brought by manufacturers ina
nationwide price-fixing conspiracy involving cement products to the authority of the attormeys general of
Alabama, Arizona, Califormiaand Minnesota who brought suits under their new Hlinois Brick repealer
statutes on behal fof their states Zindirect purchasing consumers. The U.S. Supreme Court, ina landmark
decision, held that states are free to formulate their own public policy on this issue and the Supremacy
Clause does not preclude states from granting indirect purchasers an antitrust remedy that federal

law does not allo\v.

In thewake of thelllinois Brick and ARC Am erica cases, many states have updated their antitrust laws by
enacting lllin 0 is Brick repealer statutes. Alaska 3 antitrust laws were enacted in 1975, and have not been
updated to provide a right of action for indirect purchasers. The legislation proposed would update Alaska
law to allow Alaska indirect purchasers protection from antitrust violations through representation by the
Alaska Attorney General 3 Office inaparenspatrie action. Indirect purchasers could be the state,
municipalities, small and large businesses, and individual consumers that all made indirect purchases of
goods and services, etc., that were inflated in price as a result ofan antitrust conspiracy. An lllinois B rick
repealer statute is especially important in Alaska because of the volume ofgoods and services that are
consumed by Alaskans from outside the state that are purchased indirectly from wholesalers and suppliers.
Without this legislation, there will be no clear remedy under the state 3 antitrust statute for indirect

purchasers.

FACTORS SUPPORTING ALASKA ILLINOIS BRICK REPEALER

= No Remedy Without the proposed legislation, indirect purchasers that are typically
consumers, small businesses, municipalities and the statewill have no clear economic remedy under
the Alaska Antitrust Statute for price-fixing conspiracies. Instead, indirect purchasers will have to
rely on direct purchasers to bring suit and stop the price fixing. Since direct purchasers rarely pass on
the overcharges they recovery, indirect purchasers are usually not economically made v/hole for the
damages from the conspiracy.-

= No Clogged Courts Since only the attomey general inaparens patrie action will be able to bring
auit on behalfof the indirect purchasers, there isno risk with this legislation of multiple lawsuits.

= Alaska Courts Deciding Alaska Cases The proposed legislation removes the barrier to al lowing suits
on behalfof indirect purchasers in Alaska courts by removing the requirement of proofof willfulness
for treble damages, and providing for statistical methods of proof consistent with federal law. Rather
than forcing plaintiffs into federal court, antitrust issues important to Alaskans can be decided under
Alaska law inan Alaska court, rather than federal court.

= Participation in Multistate Cases The attorney general often participates in Multistate antitrust
cases with other states "attormeys general on behalfof consumers. In these cases, Alaska law is
applied. This legislation will make clear that under the Alaska Antitrust Statute, the attormey general
can participate fully and recover potentially millions of dollars for Alaska indirect purchasers.
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12-14-1999 3=4AM  FROM

ALASKA PUBLIC RADIONETWORK

26Grant Hitchcock APRN/PKG 3/26/02

TWO AID AGENCIES RECEIVED GRANTS TODAY AS PART OF A
SETTLEMENT AGAINST SIXVITAMINMANUFACTURERS ACCUSED OF
PRICE FIXING. THE 44MILLIONDOLLAR SETTLEMENT ISBEING
DISTRIBUTED AMONG SEVEN STATES. KIDS XITCHEN AND FOOD BANK
OF ALASKA BENEFIT FROM THE SETTLEMENT, BUT AT THE SAME TIME
THE SETTLEMENT HIGHLIGHTS A PROBLEM WITH ALASKA LAW. ALASKA
COULD HAVE RECEIVEDMUCH MORE OF THE SETTLEMENT MONEY .
APRN SBONNIE-SUEHITCHCOCK HAS THE STORY:

The 4,4 million dollar settlement against six vitamin companies isthe outcome ofa
lansuit falled by seven states - Alaska, Comnecticut, Kentucky, Ohio, Oklahoma, South
Carolinaand Utah. The lansurt alleges that vitamin manufacturers engaged ina ten year
conspiracy to fixthe price and allocate the markets for vitamins and vitamin sales inthe
US. Alaska 3share inthe settlementwas $95,956 collars. Ed Shiffen, Assistant
Attormey General for the state of Alaska 3 Fair Businesses practices section, says trat
Alaska could have received asmuch asamillion dollarsmore, 1fithad an “fndirect

purchasers statute” in place:

(Indirectpurchasers :36) Some o fthe other states have laws that enable them to sue
for indirectpurchasers which arepurchasers who don’t actucdly buyfrom the “bad”
people In th:s case the vitamin manufacturers. Whenyou go out and buy thefood that
has these vitamins in them, thenyou become and indirectpurchaser becauseyou
boughtfrom a retailer who boughtfrom a supplier who boughtfrom a distributor who
probably then boughtfrom a manufacturer. And the US Supreme court has said that i f
you are one o fthose indirectpurchasers thenyou can’t recover under our anti-trust
Imvsfor these kinds o fdamages unlessyour state has enacted a law that allowsyou to
do that”

Defendants inthe trial argued that Alaska could not settle for indirect purchasers without
having the statutes on the books. But Sniffen says the State could settle for agencies thet
made direct purcheses:

(Sniffen 2 :17) We had some state agencies thatpurchasedfoods with these vitamins
in them and we got a certain amount o fmoneyfor those direct purchases butin order
toget moneyfor those indirect purchasers we had to argue very strongly that our
statues could be interpreted to allow this”.



12-14—-1999 3:45AM FROM

HB 460 Isan indirect purchasers statute thatwas introduced by Democrat Eric Croft.
The bill has only undergone firstreading and isstillwaiting for a co-sigrer inthe
legislature.  Shirffen says the hill, fpassed, would act as insurance for Aiaska inthe
futurewhen these kinds of cases aniss;

(sniffen 3 :10) We're trying toget thatbill through, it’sreally a win-win situation
for everyone, in these types o fbig cases it would enable us to recover more moneyfor
folks in Alaska.

Food Bank of Alaska and theKids itchen couldn Tagree more. Those agencieswere
chosen to receive part of the settlement inthe form ofgrants by the State Attomey
General S affice, because they qualified under the court-ordered settlerent agreement
and because they distribute food t needy Alaskans. SusannaMorgan accepted the
$22,000 grant on behalfofthe Food Bank ofAlaska, an agency which has been
distributing food to soup kitchens, daycares and other agencies in Alaska since 1979 :

(morgan :25) Food Bank ofAlaska distributed our 30 millionth pound o ffood last
year. We're up to 33 million pounds offood. ... This money will distribute 50,000
pounds o fnutritiousfood to hungry Alaskans.

Kids Kitchen senves food to low income children and has served over 350,000 meals
sine. 1996. Elgin Jones accepted the 10,000 dollar grant on behalfofKids *itchen:

(Jones :17) What this 10,000 dollars will dofor the summer  andwe can do a lot
with thisfor the kids.

The checks were presented to Morgan and Jones by Lieutenant Governor Fran Ulmer.
Ulmer says that statistics show 1 in5 childrenand 1 in 10 adults inAlaska are at risk of
going to bed hungry every day

Ulmer: 17 So itis really an extraordinary day when we can take moneyfrom ttvo
lawsuitsfrom 6 companies that engaged in a tenyear practice ofillegal behavior, and
take that money andprovide it to two organizations that really do their best to help
Alaskans.

According to the attormey general S office, the restofthe money will be deposited into
the gereral fund for distribution to govt, attitiesthatmade Indirect purchases ofvitamin
products.  Hewill also be used to cover costs for consumer protection and antitrust
inestigatios.

K. 3



Proposed Consumer Protection/Antitrust Legislation

Purpose: To amend Alaska antitrust laws to specifically authorize the
state to seek restitution for indirect purchasers as a result of
illegal acts of remote suppliers

Background: In the course of investigating potential antitrust claims, the
Department of Law has determined that Alaska law could be
improved by clearly authorizing the state to seek restitution
for indirect purchasers (for instance, retail consumers of
prescription drugs and other products, governmental
entities, government-funded service providers, and state
businesses) as a result of harm caused by illegal acts of
remote suppliers. Under current Alaska antitrust statutes,
indirect purchasers are without any remedy for antitrust

injuries.

A simple change to Alaska statutes that would specifically
authorize a right of action by the state on behalf of indirect
purchasers would remove any ambiguity about the state's
authority to proceed in its own cases and to participate in
multistate cases brought against suppliers of drugs, contact
lenses, and other products. This is knows as an lllinois
Brickrepealer statute, after a case in which the U.S.
Supreme Court said that under federal antitrust law only
direct purchasers could bring suits to recover for damages
resulting from an antitrust conspiracy. Many states have
enacted such repealer provisions.

See attached for additional information on the draft legislation.
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REPRESENTATIVE JOHN COGHILL

HB 463 Role ofa Jury
Sponsor Statement

House Bill 463 places in statute clear language that was set in place by our founding fathers
and reinforced by our courts through the years. It provides for juries to determine if a
defendant is guilty according to the law and if that law was unjustly applied to the
defendant. The hill also gives the defendant the right to inform the jury that they can vote
on the verdict according to conscience.

Jury nullification goes back to the Magna Carta, which King John reluctantly granted in
1215 for fear of the people dethroning him. In 1679 William Penn was acquitted of
preaching Quakerism to an unlawful assembly. The four jurors who voted to acquit were
imprisoned and starved until they paid fines. Edward Bushell, ajuror in the case, refused to
pay the fine and took his case to the Court of Common Pleas. Since the Magna Carta jurors
were routinely fined and even jailed for making decisions contrary to the want of
government. In the Court of Common Pleas ruling in the Bushell case, Chief Justice
Vaughan ruled that jurors could not be punished for their verdicts.

The government interference with juries of peers for 570 years were fresh in the minds of
our founding fathers when they wrote Article VII of the Constitution. Alexander Hamilton
felt juries would reduce the “temptations, which the judges might have to surmount.”
Federalist No. 83. Thomas Jefferson said, “I consider trail by jury as the only anchor yet
imagined by man, by which a government can be held to the principles of its constitution.”

Through America’s history the courts have ruled for jury nullification. Supreme Court
Justice John Jay ruled in a Georgia civil forfeiture case that the jury has “a right ... to
determine the law as well as the fact in controversy.” Georgia v. Brailsford, 3 US. 1
(1794). As recent as 1986, the Georgia Supreme Court in ruled that a “Jury in criminal cases
possesses de facto power of ‘nullification.” to acquit defendant regardless of strength of
evidence against him. Cargill v. State, 255 Ga. 616, 340 SE.2d 891 (1986).

HB 463 reasserts the nullification of juries in a time when juries have felt judges have

restricted their deliberations and strict interpretation of the law. This legislation has resulted
in part by just such ajury in Fairbanks last year.

Ue|>re.sunliilm*_Johii_C!>}diill(«IJ-'K(rkS..state.ak.u.s
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FISCAL NOTE

STATE OF ALASKA
2002 LEGISLATIVE SESSION

Revision Date/Time (Note if correction'. Corrected 4-01-02 2:45
Title Informed Jury

Sponsor Representative Coghill

Requester House Judiciary

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
o ok
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) ~J

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 F

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type—Do not abbreviate) e 5
TOTAL ?

Estimate of any current year (FY2002) cost:

Fiscal Note Number:
Bill Version: HB463
() Publish Date: 2/19/2002

Dept. Affectech
BRU Alaska Court System
Component Trial Courts

Component No. 768

(Thosarts o Ddlas)

FY 2005 FY 2006 FY 2007 FY 2008

(Thousands of Dollars)

Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
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Prepared by:  Douglas Wooliver

Phone 463-4750

Division Alaska Court System

Date/Time 4/4/02 10:02 AM

Approved by: Doug Wooliver for Stephanie Cole

Date 4/4/2002

Agency Alaska Court System

(Rovisod 9/2001 OMB)
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FISCAL NOTE

STATE 01< ALASKA Fiscal Note Number:

2002 LEGISLATIVE SESSION Bill Version: HB463
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affecte d: Law

Title "An Act relating to juries;. . BRU Criminal Division
Component _Al

Sponsor Representative Coghill

Requester House Judiciary Committee Component No,

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2.007 FY 2008
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
*hkkkkkkk
TOTAL OPERATING

CAPITAL EXPENDITURES | |

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type-Do not abbreviate) N
TOTAL

Estimate of any current year (FY2002) cost: 0.0

Check this box (X) if funding for this bill is included in the Governor’s FY 2003 budget proposal: [

POSITIONS

Full-time

Part-time

Temporary

ANALYSIS: (Attach a separate page if necessary)
HB 463 would give juries the right to find a defendant not guilty, or guilty of a lesser included offense, if thejury believes the law to be

unjust, even though the jury determines that the defendant is guilty of breaking that law.

While we have no reliable way to quantify what the cost would be, allowing jury nullification of the law would have a significant fiscal
impact on the Department of Law. We would anticipate many more resouice intensive jury trials to occur. Defendants, who now will
settle their cases prior to trial because the facts of the case are not in their favor, will be encouraged to put their case before ajury and
argue that the lew itself is unfair. We would expect many more re-trials resulting from juries being unable to reach a unanimous verdict.
One juror who believes Alaska's drug laws are unjust and refuses to apply the law in a case would hang that jury, requiring a new trial.
The same result would occur in a domestic violence prosecuiion if only one person believes the spouse deserved to be hit. The reach
of child abuse laws, fish and game laws, and criminal child support laws are other examples where an individual's personal philosophy

can lead to questioning the fairness of a law in a given circumstance.

Prepared by: Joan M. Kasson Phone (907) 465-5370

Division Attorney General's Office Date/Time 3/29/02 8:56 AM
Aoproved by: Kathryn Daughhetee for Bruce M. Botelho, Attorney General Date 3/29/2002
Agency Department of Law

Page 1of 1
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CIVIL RULES OF PROCEDURE
Part VII. Evidence and Conduct of Trial

Rulle 48. Order of Trial Proceedings -Management of Juries.
(a) Conduct of Trial. Conduct of ajury trial shall be governed by Rule 46 and this rule.

(b) Instructions - Argument - Retirement of Jury. When argument of counsel is
concluded or waived, the court shall then charge the jury. Such charge shall be reduced to
writing and read to the jury. The jury must take the written charge with it to the jury

room.

(c) View of Premises by Jury. When the court deems proper, it may order a proper
officer to conduct the jury in a body to view the property which is the subject of the
litigation or the place where a material fact occurred and to show such property or place
to it. While the jury is making its inspection no one shall speak to it on any subject
connected with the trial. The court may order the person applying for ajury view to pay
the expenses connected therewith.

(d) Separation of Jury - Admonition - Manner of Keeping Jury Before Submission of
Case. If an) juror is permitted lo separate from the jury during the trial the juror must be
admonishec by the court that it is the juror's duty not to converse with any person,
including another juror, on any subject connected with the trial, nor to form or express
any opinion thereon until the case is finally submitted to the jury. Ifany juror is permitted
to separate from the jury after the case is submitted the juror must be admonished by the
court that it is the juror's duty not to converse with any person on any subject connected
with the trial, and that the juror is to discuss the case only with other jurors in the jury

room.

(e) Juror Unable to Continue. If, prior to the time the jury retires to consider its verdict, a
juror is unable or disqualified to perform the juror's duty, the court may order the juror to
be discharged. If an alternate juror has not been impanelled as provided in the rules, the
trial may proceed with the other jurors with the consent of the parties, or anot' rjuror
may be sworn and the trial may begin anew; or the jury may be discharged ana a new
jury then or afterwards formed.

(0 Jury - Deliberation - Communications. After hearing the charge the jury shall retire
for deliberation. It shall be and remain under the charge of an officer until it agrees upon
its verdict or is discharged by the court. Unless otherwise ordered by the court, the officer
having charge of the jury must keep the jury together, separate from other persons; and
the officer must not suffer any communication to be made to it, nor make any except to
ask it if it has agreed upon its verdict, and the officer must not, hefore the verdict is
rendered, communicate to any person the state of its deliberations or the verdict agreed
upon. Such officer shall be sworn to act according to the provisions of this section.



© Iters Which May Be Taken Into the Jury Room. Upon retirirg for deliberation the
Jury dall take with tany exdibits, except depositions, that have been introduced iInto
evidence which the court deems proper.

(h) Discharge of Jury Before \erdict. Except as may be provided in these rules or as the
interest of justice may require, the jury sall not be discharged after the cause B
submitted to them unal they have agreed upon a verdict and given it in open court,

exoept:
(D By the consent of dl parties entered in the record.

(@ At the expiration of such period as the court deems proper if iappears thet there B
no probebility of an agreement being arrived at among the jurors necessary to retum a
verdict.

(@ FRetrial in the Event of Discharge Without Verdict. In all cases where the jury B
discharged without having given a \erdict, or i prevented from giving a \erdict by
reason of accident or other cause during the progress of the tri, or after the cause B
submitted 1 i, the action may be again tried imediately, or at a future time, as the court

directs.

(@ Adjournment During Absence of dury. While the jury sabsent the court may adjourn
from time t time, In respect to other business, but it B nevertheless open for every
purpose connected with the cause submitted to the jury uttal a verdict s rendered or tre

Jury discharged.

Rule 51. Instructions to Jury.

Rules text
(@ Requested Instructions - Objections. At the close of the evidence or at such earlier

time as the court reasonably directs, any party may file written requests that the court
give the jury specific instructions. The court sall inform counsel of the firal form of jury
instructions prior t treir argurents to the jury. Following the close of the evidence,
before or after the arguments of counsel, the court sall instruct the jury. Additionally,
the court may give tre jury such instructions as it deems necessary at any stage of the
trel. No party may assign as error the giving or tre failure o give an instruction unless
the party objects thereto before the jury retires t consider its \erdict, stating distinctly
the matter to which the party dbjects and the grounds of the dojection. Opportunity must
be given to make the dbjection out of the hearing of the jury, by excusing the jury or
hearing objections inchambers.

() Instructions to Be Given. The court dall instruct the jury tret they are the exclusive
Judges of all questions of fect and of the effect and value of evidence presented in the
action. The court sall instruct the jury on al matters of law which itconsiders necessary
for their information in giving their verdict. On all proper occasions they sall also be
instructed:



(D That they are not bound t fird in conformity with the declarations of any number of
witnesses which do not produce conviction in their minds against a less number, or
against a presumption or other evidence satisfying their minds.

(@ That a wrtness wilfully false in one part of the witness” testimony may be distrusted
inother parts.

) That the oral adnissions of a party ought to be viewed with caution.

(@ That evidence i 1 be estimated not only by s own iIntrirsic weight, but also
according to the evidence which it s in the power of one party to produce and of the
other party t cottradict; and Fweaker and less satisfactory evidence s offered, when it
appears that stronger and more satisfactory evidence was within the power of one party
produce, that the evidence offered should be viewed with distrust.
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February 22, 2002

The Honorable John Coghill
House Judiciary Committee
Room 102

State Capitol Building
Juneau/ AK

Dear Representative Coghill:'

The Fully Informed Jury Association is a national/ non-profit,
mb01 (c)3 educational organization dedicated to informing citizens
of their responsibilities when they serve in a jury trial. FIJA's
goal Is to promote respect for the law and criminal justice
system by informing people of their important role as trial
Jurors.

The founding fathers established the right to trial by jury of
one's peers and mentioned it in the constitution several times
because they knew it was fundamental to a self-governing
people. The framers wisdom of placing the power to judge the
application of the law and to use conscience when bringing in a
verdict has been proven time and time again. It is no less
important today than when jurors refused to find defendants
guilty of breaches of the Fugitive 5lave Act.

Although FIJA doesn't endorse proposed legislation, we
recognize that HB 463 acknowledges a jury's rights, powers, and
duties in bringing in a general verdict.  This will pay
immeasurable dividends for the State of Alaska. More of its
citizens will come away from their experiences in court satisfied
that the system actually delivers justice. It also will be an
important tool for legislators to recognize trends in public

opinion.
Finally, as 12-year veteran of the Oklahoma House Of
Representatives, | understand the importance of your role and

the decisions you must make. If I can be of any further
assistance to you or your colleges, please feel free to contact me.

Sincerely,.

Charles Key w



Current Constitutional Authority For Jury Nullification

Subject:

Date: Wed, 13 Feb 2002 20:28:00 +0000

_From: "FrankW. Turney" <ftumey@mosquitonet.com>
Organization: JuryRights.com

To: Shane Longbine@legis.state.ak.us

Current Constitutional Authority For Jury Nullification

CURRENT CONSTITUTIONAL AUTHORITY FOR JURY NULLIFICATION

The Constitutions of Maryland (Art. XX, entire), Indiana (Art. I,
sec. 19), Oregon (Art. |, sec. 16), and Georgia (Art. |

sec. 1, para. 11, subsec. A), currently have provisions guaranteeing the
right of jurors to "judge the law"; that is, to nullify

the law.

For example, the Georgia Constitution says: "ln criminal case, the
defendant shall have a public and speedy trial...and the

jury shall be the judges of the law and the facts."

Although these provisions have not been strong enough to withstand
decades of hostile judicial interpretation, and have

relatively little current impact, they do remain "on the books™"
Attorneys in Georgia and Indiana reportedly are able to request
nullification instructions from the judge to the jury and generally
receive them, and are sometimes able to argue the law.

Twenty-three states currently include jury nullification provisions in
their Constitutions wunder their sections on freedom of

speech, specifically with respect to libel and sedition cases:

Alabama (Art.|, Sec. 12); Colorado (Art.11, sec. 10); Connecticut (Art.
First, sec. 7); Delaware (Art. I, sec. 5); Georgia

(Art. |, sec. L, Para. 1); Kentucky (Bill of Rights, sec. 9); Louisiana
(Art. X1V, sec. 9): Maine (Art. |, sec. 4); Mississippi

(Art. 3, sec. 13); Missouri (Art. 1, sec. 8); Montana (Art. i, sec 7);
New Jersey (Art. I, sec. 6); New York (Art. I, sec. 8);

North Dakota (Art. |, sec. 4); Oregon (Art. |, sec. 16); Pennsylvania
(Art. I, sec. 7); South Carolina (Art. I, sec. 21); South

Dakota (Art. Vi, sec. 5); Tennessee (Art. I, sec. 19); Texas (Art. I,
sec. 8); Utah (Art. I, sec. 15); Wisconsin (Art. I, sec. 3);

Wyoming (Art. |, sec. 20).

Of these, Texas, Delaware, Kentucky, North Dakota and Tennessee say that
the jury is the judge of the law in libel and

sedition cases, "as in all other cases."

Source: Alan W. Scheflin, "Jury Nwullification: the Rightto Say No",
Southern California Law Review, 45, p. 204 (1972)

[List has been updated to 1994 .]C
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Mr. Paul Canarsky
529 Fifth Avenue, Suite 1
Fairbanks, AK 99701

Dear Mr. Canarsky:

1was one of the jlurors_that rendered the verdict of guilty in the State of Alaska vs. _
yesterday. This letter is to explain the basis for our decision, and to hopefully mltlé]ate the potential long-
term effects of the verdict on the life ofQBBBBHV- *sPeak for all jurors, including the jurors that are
available to sign this letter, that we are firm in the conviction that we made the legally correct decision.
However, we are all sympathetic to 0BS93GSS9 future.

The clear grounds for conviction were jury rules 14and 15. \We were asked to evaluate whether,!
CifiAffiSia committed this act “knowingly*and “recklessly”. Your defense centered on the assumption that
this was unintentional, which very well may be. Howevér, even if an accident, the event clearly fell under
the definitions presented in the jury instructions. Following rules 14 and 15, as well as the instruction to
evaluate the case based on the évidence only and not the potential consequences of the verdict, led us

reluctantly to the inescapable verdict of guilty.

While SHHHBGB was found guilty of indecent exFosure in the second degree, there is nothing in the
conviction that states that the conduct was intentional. The prosecution tried to present this as a deliberate
act. If we were required tojudge whether the act was intentional or not, we do not believe that the state
would have met that burden of proof. Our verdict did not reflect a judgment as to whether or not this
incident was an accident. In one form or another, this incident occurred, which is not disputed, and it falls
under rules 14 and 15 regardless of whether or not the action was intentional.

The main purpose of this letter is to state that we do not believe that1 1 s an inherently bad
person. It is plausible that this was an accident. We sm(;ereI?/ re%;ret the implications that this conviction
may have on the future ofmfISEIHB & career. It is evident that he is a highly valuable member of the
community and I do not believe that this one instance should be used to remove him from the medical field.
| believe I'speak for us all when I say that _ contention that your client needs to find another
line of work was extremely callous. “The community needs more selfless people | 1 k e e v e n if
they make the occasional Careless mistake. _Nothmg in his past or in the evidence presented suggested,
beyond a reasonable doubt, that he is intentionally deviant.” | personally would trust him to provide |

ito my loved ones or me if the need ever arose.

As ajuror in this trial, I have more knowledge of the facts of the case beyond what the conviction may
suggest to a potential employer or licenser t0 & & SSSSB8&. | offer to discuss (he case with anyone
performing a background chieck on ~orany current or future employer. 1 will explain the
nature of this incident, and the reasons for conviction. 1 would prefer to be contacted at work, and | ask
that parties crucial to Q 9B 8 SSB |Earcer>which includesj|0 and the only contact me. It
does not include you or*BSSEHSMp. My offer to help stands indefinitely. W work telephone number is
(907) 452-1241. 0SS9568B is free to present a copy of this letter to anyone he wishes to.

The law can be a brutally blunt instrument sometimes. \We were legally and morally bound to return the

verdict that we did, but | feel morally obligated to explain to you the basis for that verdict. | feel morally
bound to relay that we all feel symﬁathy for VESS35S&9 and sincerely hope that this can get this behind
him as soon as possible. We wish him the best.

Sincerely.

Peter A Jacobsen
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John Adams
Second U.S. President
"l consider trial by jury as the only anchor yet imagined by man
by which a government can be held to the principles of its
constitution.”
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Thomas Jefferson

Author of the Declaration of Independence and third U. S. President

"The jury has the right to judge both the law as well as the fact in
controversy."

John Jay

Joint-author of the Federalist Papers and first U. S. Supreme Court Chief Justice

"The friends and adversaries of the plan of the [Constitutional]
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convention, ifthey agree on nothing else, concur at least in the
value they setupon the trial by jury; or ifthere is any difference
between them itconsists of this: the former regard itas a valuable
safeguard to liberty, the latter represent itas the very palladium of

free government."”

Alexander Hamilton

Joint-author of the Federalist Papers

"If 1t [Jury power] is not law, it is better than law, tought to be
law, and will always be law wherever justice prevails.”

Ben Franklin

Delegate to the Constitutional Convention
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"Must a citizen ever for amoment, or in the least degree, resign
his conscience to the legislator? Why has every man a conscience,
then? ... Itis not desirable to cultivate a respect for the law, so

much as for the right."

Henry David Thoreau

Author, Civil Disobedience

"Cowardice asks the question: is itsafe? Expediency asks the
question: is itpolitic? Vanity asks the question: is itpopular? But
conscience asks the question: is itright? And there comes a time
when one must take a position that is neither safe, nor politic, nor
popular—but one must take it because itisright. One has a moral
responsibility to disobey unjust laws—and unjust law is a code
that is out of harmony with the moral law."
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Martin Luther King, Jr.

Civil Rights Leader

[ Horne ] [ Lone Star Fully Informed Jury Assoc iurv duty, nullification ]

Send mail tu toniulassfti‘iurvdiitv.on; with questions or comments about this web site,
l.ast modified: January 02, 2002
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State of Georgia v, Brailsford, et al.,, 3US. 1(Dali.) (17%4) it/ coastitution.org/ussc/003-00L htm

SUPREME COURT of the UNITED STATES.
[3US. 1

February Term, 1794.

O n the meeting of the Court, acommission was read, dated the 28th of January, 1794, appointing William Bradford,
Esquire, Attorney-General of the United States.

The State of Georgia, versus Brailsford, etal.

This cause was now tried, by a special jury, upon an amicable issue, to ascertain , whether the debt due from Spalding,
and the right of action to recover it, belonged to the State of Georgia, or to the original creditors, under all the
circumstances, which are set forth in the pleadings and arguments on the equity side of the Court? See 2 vol. Dali Rep.

403,415.

For the plaintiff, Ingersoll and Dallas, proposed two objects for enquiry: - 1 Was the debt due from Spalding, at any
time the property of the State? - 2. Has the title of the State ceased, or been removed, and the right of action re-vested

in the defendants?

1 On thefirst point, they contended, that Georgia as a sovereign State, had power to transfer the debt in question from
the original creditor, an alien enemy, to herself, notwithstanding some of the debtors were citizens of ancther State; that
by her confiscation law she had declared the intention to make the transfer; and that without an inquest of office, her
intention had been carried into effect in due form, and according to [3 U.S. 1,2] law, as well in relation to her own
citizens, as to the parties who were citizens of South Carolina. - in support of these several propositions the following
authorities were cited: 1H.BI. 149. Vatt B. 3. c. 7/. Lee on Capt. Bynk. B. l.e. 7. Vatt. B. 3. ¢c. 18. s. 295. Jenk. 121. Sir
T. Park. 121. Plow. 243, 324. 1H. Bl. 413. 2 Bl. Com. 405,409. 2 Wood. 130. 4 B.. Com. 386. | Hal. P. C. 413.3 Inst.
55. 1Hawk. 68. 3Bl. Com. 259. 3 T. Rep. 731, 2, 3, 4. 1Woodes. 146. Cor. Car. 460. 16 Vin. Abr. 85. 6. 3 Bl. Com.
260. Park. 267. 1P. Wm. 307. 1Dail. Rep. 393. Hind. Ch. 129. 1Vern. 58.

2. On the second point, it was urged, that although the word, “sequestration” was used in the Georgia law, yet, that the
law directed the debt to be collected, in the same manner as debts confiscated, and to be put into the treasury, for the
use of the state, until it should be otherwise appropriated; and that the state had never made any other appropriation;
but, on the first opportunity, claimed it as a forfeiture. The election, therefore, to consider it as a confiscation, was
reserved by the state to herself; and her subsequent conduct makes the reservation absolute. The exception of debts in
the South-Carolina law cannot govern the case as to Powell & Hoplon\ for that law is only referred to for the manner
andform, not for the subjects of confiscation. It only remains, therefore, to enquire, whether, independent of Georgia,
the operation and existence of her law can be, and and has been, defeated and annulled. The peace merely does not
effect the right of the state; for, the condition of things at the conclusion of the war is legitimate; and all things not
mentioned in the treaty, are to remain as at the conclusion of it. The treaty of 1783 does not affect the right of the state;
for, though it provides, generally, in the 4th ar'icle, that creditors, on either side, shall meet with no lawful impediment,
in recovering their debts, this ought to be understood merely as a provision that the war, abstractedly considered, shall
make no difference in the remedy, for the recovery of subsisting debts; that the remedy shall nol be perplexed by
instalment laws, pine-barren laws, bull laws, paper money laws, &c; but it does not decide, what are subsisting debts,
which can only, indeed, be decided on the general principle of the law of nations. Laws of sequestration and
confiscation, are not, however, the object of the 4th article of the treaty of peace; but of a subsequent article, in which
Congress only promise (all, indeed, that they could do) to recommend to the states, revision and restitution. Debts
discharged by law, where they originated, are every where discharged. Such is not only the doctrine of Georgia, but of
the British Statesmen and Judges wherever the question has arisen. The Federal Constitution does not affect the right of
the state; for, though [3 U.S. 3] it gives effect to the treaty of peace, it furnishes no rule for construing the meaning of the
parties to that instrument. In relation to these arguments, the following authorities were cited: - State papers, Jefferson
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to Hammond, Hinde Ch. 127. 1Br. Ch. 376. 3Bac. Abr. 310. Caermarthen’sMemorial, American Museum, May 1787.
1Hen. Bl. 123, 135. 3T. Rep. 732. 1H. Bl. 149. 2Br. Ch. 11.1//. Bl. 146.

For the defendants, Bradford (the attorney-general) E. Tilghman and Lewis made the following points:-! st That the
debts due to Powell <€Hopton, had not been confiscated by the law of South-Carolina, and, therefore, were not
confiscated by the words of reference in the law of Georgia] nor had Georgia a right to confiscate the property of the
citizens of other states. 2d. That even if the law of Georgia had confiscated Bradford's interest in the debt, the right to
recover the two thirds belonging to Powell & Hopton was unimpaired. 3d. That the debt, as it respects Brailsford
himself, is not confiscated, but sequestered-, and that the sequestration had not been enforced by any inquest of office,
seizure, or other act tantamount to an office or seizure. 4th. That the Peace alone, without any positive compact,
restored the right of action to the original creditors. 5th. That without recourse to the general principle of the law of
nations, the treaty expressly revives the right of action, by removing all legal impediments to the recovery of bona-fide
debts, and the treaty is the supreme law of the land, by virtue of the Federal Constitution. In support of these
propositions the following authorities were cited: - 3Bac. 203. 2 Co. 67. 1P. Wm. 307. Curs. Cane. 89. 1 Dom. Civ. L.
138, 147. Magna Carta. Sir T. Park. 267. 3T. Rep. 734. Vatt. b. 4.c. 1 s. 8 ib. c. 2. 5. 20. 22. Burn. Ec. L. 157. Carth.
148. Grot. b. 3. ¢c. 20s. 16. p. 700. 1Dali. Rep. 233. 1H. Bl. 123. 136. 2Bro ch. WABI.c. 409. 240. Sir T. Raym.
Saunf. 45. Plowd. 259. 3 Inst. 55. 1Hawk. 68. Stale papers Bynk. b. 1 C. 7. 1Ver. 58. Circular Letter of Congress.

The argument having continued for four days, the ChiefJustice delivered the following charge on the 7th of February.

Jay, ChiefJustice. This cause has been regarded as of great importance; and doubtless is is so. It has accordingly been
treated by the Counsel with great learning, diligence and ability; and on your part it has been heard with particular
attention. It is, therefore, unnecessary for me to follow the investigation over the extensive field into which it has been
carried: you are now, if ever you can be, completely possessed of the merits of the cause. [3US. 3,41

The facts comprehended in the case, are agreed; the only point that remains, is to settle what is the law of the land
arising from those facts; and on that point, it is proper, that the opinion of the court should be given. It is fortunate on
the present, as it must be on every occasion, to find the opinion of the court unanimous: We entertain no diversity of
sentiment; and we have experienced no difficulty in uniting in the charge, which it is my province to deliver.

We are then, Gentlemen, of opinion, that the debts due to Hopton & Powell (Who were citizens of South-Carolina)
were not confiscated by the statute of South-Carolina-, the same being therein expressly excepted: That those debts
were not confiscated by the statute of Georgia, for that statute enacts, with, respect to Powell & Hopton, precisely the
like, and no other, degree and extent of confiscation and forfeiture, with that of South-Carolina. Wherefore it cannot
now be necessary to decide, how far one state may of right legislate relative to the personal rights of citizens of another

state, not residing within their jurisdiction.

We are also of opinion, that the debts due to Brailsford, aBritish subject, residing in Great Britain, were by the statute
of Georgia subjected, not to confiscation, but only to sequestration; and, therefore, that his right to recover them,

revived at the peace, both by the law of nations and the treaty of peace.
The question of forfeiture in the case of joint obligees, being at present immaterial, need not now be decided.

It may not be amiss, here, Gentlemen, to remind you of the good old rule, that on questions of fact, it is the province of
the jury, on questions of law, it is the province of the court to decide. But it must be observed that by the same law,
which recognizes this reasonable distribution of jurisdiction, you have nevertheless a right to take upon yourselves to
judge of both, and to determine the law as well as th"™ fact in controversy. On this, and on every other occasion,
however, we have no doubt, you will pay that respect, which is due to the opinion of the court: For, as on the one hand,
it is presumed, thatjuries are the best judges of facts; it is. on the other hand, presumbabilc, that the court arc the best

judges of the law. But still both objects arc lawfully, within your power of decision.
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Some stress has been laid on a consideration of the different situations of the parties to the cause; The State of Georgia,
sues three private persons. But what is it to justice, how many, or how few; how high, or how low; how rich, or how
poor; the contending parties may chance to be? Justice is indiscriminately due to all, without regard to numbers, wealth,
or rank. Because to the State of Georgia, composed of many [3 U.S. 4,5] thousands of people, the litigated sum cannot be
of great moment, you will not for this reason be justified, in deciding against her claim; if the money belongs to her, she
ought to have it; but on the other hand, no consideration of the circumstances, or of the comparative insignificance of
the defendant’s, can be a ground to deny them the advantage of a favourable verdict, if in justice they are entitled to it.

Go then, Gentlemen, from the bar without any impressions of favor or prejudice for the one party or the other; weigh
well the merits of the case, and do on this, as you ought to do on every occasion, equal and impartial justice.

The jury having been absent some time, returned to the bar, and proposed the following questions to the court.

1 Did the act of the State of Georgia, completely vest the debts of Brailsford, Powell, & Hopton, in the State, at the
time of passing the same?

2. If so, did the treaty of peace, or any other matter, revive the right of the defendants to the debt in controversy?

In answer to these questions, the CHIEF JUSTICE stated, that it was intended in the general charge of the court, to
comprise their sentiments upon the points now suggested; but as the jury entertained a doubt, the enquiry was perfectly
right. On the 1st question, he said it was the unanimous opinion of the judges, that the act of the State of Georgia did
not vest the debts of Brailsford, Powell (£ Hopton, in the State at the time of passing it. On the 2nd question he said,
that no sequestration divests the property in the thing sequestered; and, consequently, Brailsford, at the peace, and
indeed, throughout the war, was the real owner of the debt. That it is true, the State of Georgia interposed with her
legislative authority to prevent Brailsford's recovering the debt while the war continued, but, that the mere restoration
of peace, as well as the very terms of the treaty, revived the right of action to recover the debt, the property of which had
never in fact or law been taken from the defendants: and that if it were otherwise, the sequestration would certainly
remain a lawful impediment to the recovering of a bona fide debt, due to a British creditor, in direct opposition to the

4th article of the treaty.

After this explanation, the jury, without going again from the bar, returned a Verdictfor th. defendants.

1 Mr. Bradford was appointed in the room of Edmund Randolph, Esg. who had accepted the office of Secretary of
State.
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Federalist No. 81

FEDERALIST PAPERS

Federalist No. 81

The Judiciary Continued, and the Distribution of the Judicial Authority
From McLEAN*S Edilion, New York.

Author: Alexander Hamilton

To the Peaple of the State of New York:

LET US now retum to the partition of the judiciary authority between different courts, and their relations to each
other, ""The judicial power of the United States 8 (by the plan of the conventiion) "“to be vested inone Supreme
Court, and insuch inferior courts as the Congress may, from time to time, ordain and establish.” LLI

That there ought to be one court of supreme and firal jurisdiction, isa proposition which snot likely to be contested.
The reasons for ithave been assigned inanother place, and arc too obvious to need repetition. The only question thet
seems 1o have been raised conceming i, K, whether tought to be a distinct body or a branch of the legislature. The
same contradiction sobservable in regard to this matter which has been remarked nseveral other cases. The very men
who dbject to the Senate as a court of impeachments, on the ground of an improper intemmixture of powers, advocate,
by mplication at lkesst, the propriety of vesting the ultimate decision of all causes, inthe whole or ina part of tre

legislative body .

The arguments, or rather suggestions, upon which this charge s founded, are o thiseffect: "' The authority of the
proposed Supreme Court of the United States, which 1o be a separate and independent body, will be superior to thet
of tre lagislature. The power of construing the laws according t the SPIRIT olYlie Constitution, will enable that court
to mould them into whatever shape ikmay think proper; especially as itsdecisions willl not be nany manner subject
the revision or correction of the legislative body. This isas unprecedented as it sdangerous. In Britain, the judicial
power, nthe kst resort, resides inthe House of Lords, which isa branch of the lggislature; and this part of the British
government has been imitated In the State constirtutions ingereral. The Parliarent of Great Britain, and the legislatures
of the several States, can at any time rectafy, by lav, the exceptionable decisions of thelr respective courts. But the
errors and usurpations of the Supreme Court of the United States wall be uncontrollable and remediless." This, upon
examination, will be found 1o be made up altogether of false reasoning upon misconceived fact

In the firstplace, there isnot a syllable in the plan under consideration which DIRECTLY empowers the ratioel
courts to construe the laws according to the sairit of the Constitution, or which gives them any greater latrtuce in this
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respect than may be claimed by the courts of every State. 1 adnit, however, that the Constitution ought to be the
standard of construction for the laws, and trat wherever there isan evident gpposition, the laws ought o give place
the Constitution. But this doctrine isnot deducible from any circunstance peculiar o the plan of the convention, but
Trom the gereral theory of a limited Constitution; and as far as it s tne, sequally aplicable to most, ifnot to dl the
State govermments. There can be no dojection, therefore, on this account, o the federal judicature which will not lie
against the local judicatures ingereral, and which will not senve to condemn every constitution that attenpts to st

bounds to legislative discretion.

But perhaps the force of the dbjection may be thought to consist in the particular organization of the Supreme Court;
N itsbeing composed of a distinct body of megistrates, instead of being one of the branches of tre lggislature, as inthe
government of Great Britain and that of the State. To insist upon this point, the authors of the dbjection must renounce
the meaning they have labored t annex to the celebrated maxim, requiring a separation of the departments of pover,
ftdell, nevertheless, be conceded to them, agreeably to the interpretation given  that maxim in the course of these
papers, trat i isnot violated by vesting the ultimate power of judging ina PART of the legislative body. But though
this be not an absolute violation of that excellent rule, Vet kverges so nearly upon i, as on this account alone to be less
eligible than the mode preferred by the convention. From a body which had even a partial agency inpassing bad lass,
we could rarely expect a disposition to temper and moderate them in the goplication. The same irtt which had
operated nmaking them, would be too got in interpreting them; sl less could tbe expected that men who had
infringed the Constirtution in the character of legislators, would be disposed to repair the breach in the character of
Judges. Nor sthisdl. Every reason which recommends the tenure of good behavior for judicial offices, militates
against placing the judiciary power, inthe kst resort, inabody composed of men chosen for a limited period. There B
an absurdity in referring the determination of causes, Inthe first instance, to judges of permanent standing; nthe kst,
10 those of a temporary and mutable costitution. And there isa dill greater absurdity n subjecting the decisions of
men, selected for their knowledge of the lans, acquired by long and laborious study, to the revision and control of men
who, for want of the same advantage, cannot but be deficient in thet knowledge. The members of the legislature will
rarely be chosen with a view 1o those qualifications which fitmen for the statias of judges; and as, on this account,
there willl be great reason to apprehend al the il consequences of defective information, so, on account of the ratural
propensity of such bodies to party divisians, there will be no less reason 1o fear trat the pestilential breath of faction
may poison the fountains of justice. The hebit of being continual ly marshalled on opposite sides willl be too gpt to stifle

the wvoice both of law and of equity.

These considerations teach us to applaud the wisdom of those States who have committed the judicial power, inthe
kst resort, not o a part of the legislature, but to distinct and independent bodies of men. Contrary to the supposition
of those who have represented the plan of the conventiion, In this respect, as novel and unprecedented, i ishut a copy
of the constitutions of New Hampshire, Massachusetts, Pennsylvania, Delaware, Maryland, Virginia, North Carolina,
South Carolina, and Georgia; and the preference which has been given to those models shighly t be commended.

It snot tre, inthe second place, that the Parliarent of Great Britain, or the legislatures of the particular States, can
rectify the excegptionable decisions of treir respective courts, inany other sense than might be done by a future
legislature of the United States. The theory, rerther of the British, nor the State constitutions, authorizes the revisal of
ajudicial sentence by a legislative act. Nor isthere any thing in the proposed Constitution, more than nerther of them,
by which it isforbidden. In the former, as well as in the latter, the inpropriety of the thing, on the gereral principles of
law and reason, isthe sole dostecle. A legislature, without exceeding its province, cannot reverse a determination once
made na partiaular case; though itmay prescribe a new rule for future cases. This sthe principle, and ktaplies ndl
Isconseguences, exactly n the same manner and extent, to the Slate govermments, as 1o the national government now
under consideration. Not the lesst difference can be pointed out nany view of the subject.

ltmay nthe kst place be observed that the supposed danger of judiciary encroachments on the legislative autiority,

which has been upon many occasions reiterated, B in reality a phantom. Particular misconstructions and contraventions
of the will of the legislature may now and then happen; but they can never be so extensive as t amount to an
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Inconvenience, or nany sasible degree 1o affect the order of the political system. This may be inferred with certainty,
Trom the gereral nature of the judicial poner, from the dojects to which relates, from the manner inwhich itk
exercised, from itscomparative weakness, and from s total incapecity o support itsusurpations by force. And the
inference isgreatly fortified by the consideration of the important constitutional check which the power of instituting
Impeachments none part of the legislative body, and of determining upon them in the other, would give to that body
upon the members of the judicial department. This isalone a conplete ssarity. There never can be danger thet the
Judges, by a series of celiberate usurpations on the authority of the legislature, would hazard the united resentment of
the body intrusted with i, while this body was possessed of the means of punishing their presumption, by degrading
them from their statias. While this ought to remove al apprehensions on the sLbject, kaffords, at the same tine, a
cogent argument for constirtuting the Senate a court for the trid of impeachments.

Having now examined, ad, |tnst, removed the dojections 1o the distinct and independent organization of the
Supreme Court, I proceed to consider the propriety of the power of constituting inferior courts, [2) and the relatias
which will susist between these and the former.

The power of constituting inferior courts sevidently calculated to doviate the necessity of having recourse to the
Supreme Court nevery case of federal cognizance. It i intended to enable the national government to institute or
AUTHORIZE, meach State or district of the United States, a tribunal competent to the determination of matters of

rational jurisdiction within its limits.

But why, itisasked, might not the same purpose have been accomplished by the instruretality of the State courts?
This adnits of differat ansiers. Though the frtress and competency of those courts should be alloned In the utmost
latituce, yet the substance of the power inguestion may il be regarded as a necessary part of the plan, ifitwere only
to empower the national legislature to commit t them the cognizance of causes arising out of the national
Constitution. To confer the power of determining such causes upon the existing courts of the several States, would
perhaps be as much "to constitute triburals,’ as 1o create new courts with the like power. But ought not a more direct
and exlicit provision t have been made i favor of the State courts? There are, Inmy gpinion, Substantial reasons
against such a provision: the most disceming cannot foresee how far the prevalency of a local oirit may be found o
disqualify tre local triburals for the jurisdiction of rational causes; whilst every man may discover, that courts
constituted like those of some of the Slates would be Improper channels of the judicial authority of the Union. State
Judoes, holding their offices during pleasure, or from year to year, will be too littke independent to be relied upon for an
infledble execution of the national laws. And ifthere was a necessity for confiding the original cognizance of causes
arising under those laws to them there would be a correspondent necessity for leaving the door of appeal as wide as
possible. In proportion t the grounds of confidence i, or distrust of, the subordinate triburals, ought to be the feality
or difficulty of gopeals. And well satisfied as 1am of the propriety of the gopellate jurisdiction, i the several classes of
causes o which it sextended by the plan of the convention. | should consider every thing calaculated to give, n
practice, an UNRESTRAINED COURSE to agpeals, as a source of public and private inconvenience.

lam not sure, but thet icwall be found highly expedient and useful, to divide the United States into four or five or half
adozen distridts; and to institute a federal court meach district, in lieuof one nevery State. The judges of these
oourts, with the aid of the Stale judges, may hold cirauits for the trial of causes In the several parts of the respective
districts. Justice through them may be adninistered with ease and despatch; and appeals may be safely circurnscribed
wirthin a narrow compass. This plan appears to me at present the most eligible of any that coulld be adopted; and n
order 0 K, i Bnecessary that the power of constituting inferior courts should exist n the hill exteni nwhich kstobe
found n the proposed Constitution.

These reasons seem sufficient to satisfy a candid mind, thet the want of such a power would have been a great defect n
the plan. Let us now examine inwhat manner the judicial authority i1 be distributed between the supreme and the
inferior courts of the Union. The Supreme Court sto be Invested with origirel jurisdiction, only "'in cases affecting
ambassadors, other public ministers, and consuls, and those inwhich A STATE dall be a party.” Public ministers of
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every class are the immediate representatives of their sovereigns. All questions nwhich they are concermed are so
directly connected with the public peace, thet, as well for the preservation of this, as out of respect to the sovereignties
they represat, i sboth expedient and proper that such questions should be submitted in the first instance o the
highest judicatory of the nation. Though consuls have not instrictress a diplaratic daracter, yet as they are the pblic
agents of the nations to which they belong, the same observation i in a great measure aoplicable to them. Incases n
which a State might happen to be a party, twould st risdignity to be turmed over to an inferior tritural. Though i
may rather be a digression from the Immediate subject of this paper, | dall take occasion to mention here a supposition
which has excited some alarm upon very mistaken grounds. kthas been suggested that an assignment of the public
seaurities of one State o the citizers of another, would enable 1hem to prosecute thet State In the feceral courts for the
amount of those seaurities; a suggestion which the following considerations prove to be without foundation.

It i inherent in the nature of sovereignty not to be amenable to the surt of an individlal WI THOUT ITS CONSENT.
This Bthe gereral sense, and the general practice of mankind; and the exemptiion, as one of the attributes of
sovereigty, snow enjoyed by the government of every Slate in the Union. Unless, therefore, there isa surrender of
this immunity in the pllan of the convention, iEwill remain with the States, and the danger intimated must be merely
idal. The circunstances which are necessary 1o produce an alienation of State sovereignty were discussed n
considering 1 e article of taxation, and need not be repeated here. A recurrence to the principles there established will
satisfy us, thet there isno collor 1o pretend th itthe State governments would, by the adoption of that plan, be divested
of the privilege of paying their own debts in treirown way, free from every constraint but trat which flows from the
cbligations of good farth. The contracts between a nation and individels are only binding on the conscience of the
sovereign, and have no pretensions to a compulsive force. They confer no right of action, independent of the sovereign
will. To what purpose would itbe 1o authorize surts against States for the debts they owe? How could recoveries be
enforced? It sevident, itcould not be done without waging war against the contracting State; and to ascribe to the
Tederal courts, by mere inplication, and i destruction of a pre-existing night of the Slate governments, a power which
would involve such a consequence, would be altogether forced and unwarrantable.

Let us resume the train of our doservations. We have seen thet the original jurisdiction of the Supreme Court would be
confined  two classes of causes, and those of a nature rarely t occur. Inall other cases of federal cognizance, the
original jurisdiction would gppertain to the inferior triburals; and the Supreme Court would have nothing more than an
aoeellate juridiction, "'with such EXCEPTIONS and under such REGULATIONS as the Congress dall make."

The propriety of this gopellate jurisdiction has been scarcely called inquestion in regard o matters of lav; but the
clamors have been loud against itas aplied o matters of fact. Some well-intentioned men in this State, deriving treir
notions from the language and forms which aotain inour courts, have been induced to consider itas an inplied
supersedure of the trial by jury, in favor of the civil-lav mode of trid, which prevails inour courts of admiralty,
probate, and chancery. A tedmnical sense has been affixed to the term “gopellate,"” which, inour law parlance, B
commonly used inreference to appeals i the course of the aml law. But 1fl am not misinformed, the same meaning
would not be given to it inany part of New England. There an appeal from one jury to another, s faniliar both in
language and practice, and seven a matter of course, utl there have been two verdicts on one sice. The word
"gopellate,”" therefore, will not be understood in the same sense inNew England as inNew York, which shows the
inpropriety of a tednical interpretation derived from the Jurisprudence of any mrticular State. The expression, taken
N the abstract, denotes nothing more than the power of one tribunal to review die proceedings of another, ertrer as to
the law or fact, or both. The mode of doing ikmay depend on ancient custom or legislative provision (ina new
government imust depend on the latter), and may be with or without the aiid of ajury, as may be judged advisable. If,
therefore, the re-examination of a fact once determined by ajury, should inany case be admitted under the proposed
Constitution, imay be so regulated as to be done by asecond jury, either by remanding the cause to the court below
for a second tril of the fact, or by directing an i1ssle immediately out of the Supreme Court.

But itdoes not follow that the re-examination of a fact once ascertained by ajury, will be permitted in the Supreme
Court. Why may not ithe said, with the stridest propriety, when awrrt of error sbrought from an inferior to a
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superior court of law in this Slate, thet the latter has jurisdiction of the fect as vell as the law? It is tre kcannot
Instatute a new inquiry concerming the fact, but ittakes cognizance of tas tappears upon the record, and pronounces
the law anising upon it [3] This sjurisdiction of both fact and law; nor s kteven possible to separate them. Though the
common-law courts of this State ascertain disputed facts by ajury, yet they unquestionably have jurisdiction of both
fact and law; and accordingly when the former isagreed in the pleadings, they have no recourse o ajury, but proceed
atonce o judgrment. Icontend, therefore, on thisground, tret the expressions, “'appel late jurisdiction, both as to law
and fect,"" do not necessarily inply a re-examination in the Supreme Court of facts decided by juries in the inferior
aourts.

The following train of ideas may well be unagined to have influenced the converition, In relation o this particular
provision. The gopellate juridiction of the Supreme Court (itmay have been argued) will extend to causes
determinable n differett modes, some nthe course of e COMMON LAW, oth ;s inthe course of the CIVIL LAW.
In the former, the revision of the law only will ke, gererally speaking, the proper province of the Supreme Court; nthe
latter, the re-examination of the fact s agreesble 1o usage, and Insome cases, of whiich prize causes are an example,
might be essattial to the preservation of the public peace. It is therefore necessary tret the appel late jurisdiction
shauld, Incertain cases, extend N the broadest sense o matters of fect. lewill not answer  make an express
exception of cases which sall have been origirally tried by ajury, because in the courts of some of the States AL L
CAUSES are tried in thismode LLI land such an exception would preclude the revision of matters of fact, as vell
where iEmight be proper, as where tmight be improper. To avoid al inconveniences, twill be safest to declare
gererally, thet the Supreme Court sall possess gopel late jurisdiction both as t law and FACT, and that this
Jurigdiction dell be subject to such EXCEPTIONS and regulations as the national legislature may prescribe. This will
enable the government to modify i insuch a manner as will best answer the ends of public justice and seaurity.

Thiss view of the matter, at any rate, puts itout of dll doubt that the supposed ABOL I TION of the trid byjury, by tre
operation of this provision, s fallacioss and untrue. The legislature of the United States would certainly have full
power to provide, that in appeals to the Supreme Court there should be no re-examination of facts where they had
been tried inthe original causes by juries. This would certainly be an authorized exception; but if, for the reason
already intimated, should be thought too extensive, itmight be galified with a limitation to such causes only as are
determinable at common law n tret mode of tril.

The amount of the doservations hitherto made on the authority of the judicial department s this: thet ithas been
carefully restricted to those causes which are menifestly proper for the cognizance of the national judicature; tret inthe
partation of this authority a very small portion of origiral jurisdiction has been presenved to the Supreme Court, and the
rest consigned to the subordinate triburals; thet the Supreme Court willl possess an gopellate jurisdiction, both as o
law and fact, ndl the cases referred to them, both subject to any EXCEPTIONS and REGULATIONS which may be
thought advisable; that thiss appel late jurisdiction does, inno case, ABOL ISH the trid by jury; and that an ordinary
degree of prudence and integrity in the national councils willl insure us sollid advantages from the establishment of tre
proposed judiciary, without exposing us to any of the inconveniences which have been predicted from that source.

PUBLIUS.

I Aticle 3, s=c. L.

2)This power has been absurdly represented as intended to abolish al the county courts in te several States, which
are commonly called inferior courts. But the expressions of the Constitution are, to constitute "tribunals INFERIOR
TO THE SUPREME COURT"; and the evident design of the provision s to enable the instatution of local courts,

subordinate to the Supreme, either InStates or larger distnds. It sridiculous to imagine that county courts were n

contenplation.
3. This word scomposed of JUS and DICTIO, juris dictio or a speaking and pronouncing of the lav.
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4 .1hold that the States will have concurrent jurisdiction with the subordinate federal judicatories, in many cases of
federal cognizance, as will be explained in my next paper.
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FIJA History

History of Jury Nullification

WHY DIDOUR FOUNDING FATHERS EXPECT CITIZEN JURIESTO JUDGE OUR LAWS ASWELL AS
THE GUILT OF THE INDIVIDUAL ?

Because: "Hfajuror acoepts as the law that which the jJudge states then that juror has accepted the exercise of absolute
authority of agovernment employee and has surrendered a power and right tret once was the citizen™s safeguard of
liberty.” (1788) (2 Elliots Debates, 94, Bancroft, History of the Constitution, 267)

"Jury rullrfication of law’, as it issometimes called, isa traditical American rigit defended by the Founding Fatrers.
Those Patriots intended the jury sene as one of the tests a law must pass before itassumes enough popular authority
be enforced. Thus the Constitution provides five separate tribunals with veto power —representatives, saete,
exeautive, judges and jury — trat each enactment of law must pass before itgains the authority to punish those who
choose 1o violate it Thomas Jefferson said, "1 consider tril by jury as the only anchor yet imagined by man, by which a
government can be held to the principles of its constitution.”

The power of the jury to judge the justice of the law and t hold laws invalid by a finding of "not quilty” forany law a
Juror feltwas unjust or oppressive dates back to the Magna Carta, in 1215. At the time King John could pass any laws
any time he pleased. Judges and executive offics, appointed and removed athis whim, were no more than servants of
the king. The oppression became so great thet the natiion rose against the rulerand the barons of England compel led
theirking to pledge thet no freeman would be punished for a violation of any laws without the consent of his peers.

King John violently protested when the Magna Cartawas shown to him, "and with asolemn oath protested, thet he
would never grant such likerties asswould make himselfa slae." Afterwards, fearing seizure of his castle and the loss of
his throne, he granted the Magna Carta to the people, placing the likertaes of the people In thelrown safekeeping.
(Edhard"s History of England, p. 1067.)

The Magna Cartawas agikt reluctantly bestowed upon his subjects by the lissole means ofenforcement, the jury, often
met with hostality from the Crown. By 1664 English juries were routinely fined for acouitting a defendant. Such was tre
case inthe 1670 politacal i of Wil liam Penn for preaching Quakerism to an unlawful asserbly. Four of the twelve
Jurors voted 1o acquirt and continued to acquit even after being imprisoned and stanved for four days. The jurors were
fined and imprisoned untal they paid the fires. One juror, Edward Bushell, refused topay the fire and brought his case
before the Court of Common Pless. Chief Justice Vaughan held that jurors could not be punished for their \erticts.
Bushell™s Case (1670) was one of the most important developments in the common law history of the jury.

Jurors exercised their power of rullification in 18th century England in trials of defendants charged with seditionand in
mitigating death penalty cases. In trhe American Colonies jurors refused to enforce forfertures under the English
Navigation Acts. The Colonial jurors™ veto power prompted England to extend the jurisdiction of the non-jury adniralty
oourts InAmerica beyond their ancient limits of sea-going vessels. Depriving "'the defendant of the right to be tied by a
Jury which was almost certain not t convict him [became] ... the most effective, and therefore most disliked” of dl ike
methods used to enforce the acts of track. (Hloldsworth, A History of English Law (1938) X1, 110)

John Hancock, "the wealthy Massachusetts patriot and smuggler who as President of the Continental Congress affixed
the familiar bold signature which adoms the parchment Declaration of Independence™ (United States Court of Appeals,
1930, 618 F.2d 453), was prosecuted through this adniralty jurisdiction in 1768 fora fire 0f 9,000 pounds - triple tre
value of the goods aboard his sloop "Liberty* which had been previously forferted. John Adams eloquently argued the
ease, dhestising Parliament for depriving Americans of treir right to il by jury. Adams later said of the juror, "1t snot
only his ngt, but his duty... to find the verdict according to hisown best understanding, judgment, and conscience,
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though in direct opposition to the direction of the court.” (Yale Law Journal, 1964:173.)

Earlier in Americajury nullification had decided the celebrated seditious libel trial of John Peter Zenger (Zenger's Case,
1735). His newspaper had criticized the royal governor of New York. The law made it a crime to publish any statement,
true or false, criticizing public officials, laws or government. The jury was only to decide if the material in question hed
been published; the judge was to decide if the material was in violation of the statute. The defense asked the jury to
make use of their own consciences and although the judge ruled that the truth was no defense, the jury acquitted
Zenger. The jury's nullification in this case is praised in history textbooks as a hallmark of freedom of the press in the

United States.

At the time of the American revolution, the jury was considered the judge of both law and fact. In a case involving the
civil forfeiture of private property by the state of Georgia, first Supreme Court Chief Justice John Jay, instructed jurors
that the jury has "aright... to determine the law as well as the fact in controversy."” (Georgia vs. Brailsford, 1794:4.)

Until the middle of the 1800s federal and state judges often instructed juries they had the right to disregard the court's
view of the law. (Barkan, Steven, Jury Nullification in Political Trials, citing 52 Harvard Law Review, 582-616) Then
northern jurors refused to convict abolitionists who had violated the 1850 Fugitive Slave Law. In response judges began
questioning jurors to find out if they were prejudiced against the government, dismissing any who were. In 1852
Lysander Spooner, a Massachusetts lawyer and champion of individual liberties, complained, "that courts have
repeatedly questioned jurors to ascertain whether they were prejudiced against the government... [The reason] was, that
‘the Fugitive Slave Law, so called’, was so obnoxious to a large portion of the people, as to render a conviction under it
hopeless, if the jurors were taken indiscriminately from among the people.” Modern treatments of abolitionism praise
these jury nullification verdicts for helping the anti-slavery cause —rather than condemn them for undermining the rule

of law and the uniformity of justice.

In 1895, the Supreme Court, under pressure from large corporations, ruled in a bitter split decision that courts no longer
had to inform juries they could veto an unjust law. The giant corporations had lost numerous trials pressed against labor
leaders trying to organize unions. Striking was against the law at that time. "Juries also ruled against corporations in
damage suits and other cases, prompting influential members of the American Bar Association to fear that jurors were
becoming too hostile to their clients and too sympathetic to the poor. As the American Law Review wrote in 1892,
jurors had 'developed agrarian tendencies of an alarming character'.” (Barkan, 1983, emphasis added.)

Despite the courts' refusal to inform jurors of their historical veto power, jury nullification in liquor law trials was a
major contributing factor in ending alcohol prohibition. (Today in Kentucky jurors often refuse to convict under the

marijuana prohibition laws.)

Fewer incidences of jury veto actions occurred as time increased after the courts began concealing jurors’ rights from
American citizens and falsely instructing them that they may consider only the facts as admitted by the court.
Researchers in 1966 found that jury nullification occurred only 8.8 percent of the time between 1954 and 1958, and
suggested that "one reason why the jury exercises its very real power [to nullify] so sparingly is because it is officially
told it has none.” (California’s charge to the jury in criminal cases is typical: "It becomes my duty asjudge to instruct
you concerning the law applicable to this case, and it is your duly asjurors to follow the law as | shall state it to you ...
You are to be governed solely by the evidence introduced in this trial and the law as stated to you by me.”) Today no

officer of the court is allowed to tell the jury of their veto power.

Counsels for Vietnam war protest defendants tried to introduce moral and political arguments on the war to gain jury
sympathy. Most often the jury was given instructions such as "You must apply the law that I lay down." (Conspiracy
trial of Benjamin Spock et al., 1969.) Jurors receiving such instructions usually convicted while feeling the pang of
conscience expressed by the typical responses from Spock trial jurors: "I had great difficulty sleeping that night... |
detest the Vietnam war ... But it was so clearly put by the judge.” And "I'mconvinced the Vietnam war is no good. But
we've got a Constitution to uphold ... Technically speaking, they were guilty according to the judge's charge.” But in the
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few anti-Vietnam war trials where juries were allowed to hear of their power they acquitted.

Jury acquittals in the colonial, abolitionist and post-Civil War eras helped advance political activist causes and
restrained government efforts at social control. Steven Barkan suggests that the refusal ofjudges during the Vietnam
war to inform juries of their power to disregard the law frustrated the anti-war goals. As Lysander Spooner pointed out
regarding the questioning ofjurors to eliminate those who would bring in a verdict according to conscience (a practice
effectively accomplished today through the jurors' oaths) "The only principal upon which these questions are asked, is
this —that no man shall be allowed to serve asjuror unless he be ready to enforce any enactment of the government,
however cruel or tyrannical it may be.... Ajury like that is palpably nothing but a mere tool of oppression in the hands

of the government.”

Authoritarians may argue that the Constitution without jury veto power provides the necessary protection of liberties.
But legislatures will always confirm the constitutionality of their own acts. And the oaths sworn to uphold the
Constitution byjudges and public servants have historically been only as good as the power to enforce such oaths. Nor
are free elections adequate to prevent lyranny without jury veto power, because elections come only periodically and
give no guarantee of repealing the damage done. Additionally, the second body of legislators are likely to be as bad as
the first since they are exposed to the same temptations and use the same tactics to gain office.

Further, the jury's veto power protects minorities from "the body of the people, operating by the majority against the
minority." (James Madison, June 8, 1789.) Twelve men taken randomly from the population will represent both friends
and opponents of the party in power. With fully informed juries the government can exercise no powers over the people
without the consent of the people. Trial by jury is trial by the people. When juries are not allowed to judge law it
becomes trial by the government "In short, if the jury have no right tojudge of the justice ofa law of the government,
they plainly can do nothing to protect the people against the oppressions of government; for there are no oppressions
which the government may not authorize by law." (Spooner, 1852) (Excerpted from "Jury Power" by L.& J. Osburn)

"FIJA™ means Fully Informed Jury Amendment, Act, or Association.
As law, FIJA. would require thatjudges resume the practice of informing jurors of their inherent right to bring in a

verdict according to conscience and theirjudgment as to whether the low itselfis unjust or unfairly applied in any trial
by jury where government is one of the parlies. FIJA would also provide that defendants' motives be admissible as

evidence.

You Can Help Guarantee that Every Potential Juror Know the Truth!

As an association, FIJA publishes and distributes educational material but depends upon gross loots activists to inform
jurors of their rights and to undertake state-level lobbying and/or ballot-issue efforts.

Reinstate the Jury as the Citizen's Safeguard of Liberty!

Informed juries are essential forjustice, control of government by the people, and rebuilding respect for the low.

FOR MORE INFORMATION PLEASE CONTACT: FIJA

3ofd 3/11/2002 12:48 PM



FIJA History IUtp://quasar.as.utuxiisxdu/Billinfo/FIJA.Hislory.litm|

PO Box 59
Helmville, Montana 59843
(406) 793-5550

Return to FITA Pa»e

This page was served to you by Quasar, a PowerMac 6100/60. It was last modified on 941101.



A History of r> Nillification http=//vw_thp.org/history ofjuryrulllification_ Iftm

A H istory of Jury

N u llification

“Ifajuror accepts as the law that which the judge states, then
thatjuror has accepted the exercise ofabsolute authority ofa
government employee and has surrendered a power and right that
once zvas the citizen's safequard of liberty." (1788)

(2 Elliots Debates, 94, Bancroft, History of the Constitution, 267)

"Jury nullification ol'law," as it is sometimes called, r a traditional American right defended by the
Founding Fathers. Those Patriots intended the jury to serve as one of the tests a law must pass before it
assumes enough popular authority to be enforced. Thus the Constitution provides live separate tribunals
with veto power - representatives, senate, executive, judges and jury - that each enactment ol'law must
pass before it gains the authority to punish those who choose to violate it. Thomas Jefferson said, "I
consider trial by jury as the only anchor yet imagined by man, by which a government can be held to the

principles of its constitution.”
From Magna Carta to Edward Bushell

The powci of the jury to judge the justice of the law and to hold laws invalid by a finding of "not guilty" for
any law ajuror felt was unjust or oppres-sivc, dates back to the Magna Carta, in 1215. At the time of the
Magna Carta King John could pass any laws any time he pleased. Judges and executive officers, appointed
and removed at his whim, were no more than servants of the King. The oppression became so great that the
nation rose against the ruler and the barons of England compelled their king to pledge that he would punish !

no freeman for a violation of any laws without the consent of his peers.

King John violently protested when the Magna Carta was shown to him, "and with a solemn oath protested,
that he would never grant such liberties as would make himselfa slave.” Afterwards, fearing seizure of his
castle and the loss of his throne, lie granted the Magna Carta to the people, placing the liberties of the

people in their own safe-keeping. (FmVHistory of England, p. 106-J07 [Spooner])

The Magna Carta was a gift reluctantly bestowed upon his subjects by the King. Its sole means of
(enforcement, the jury, often met with hostility from the Crown. By 1664 English juries were routinely fined
(lor acquitting a defendant. Such was the case in the 1670 political trial of William Penn for preaching
Quakerism to an unlawful assembly. Four of the twelve jurors voted to acquit and continued to acquit even
after being imprisoned and starved for four days. The jurors were fined and imprisoned until they paid the
lines. One juror, Edward Bushell, refused to pay the fine and brought his case before the Court of Common
Pleas. ChiefJustice Vaughan held thatjurors could not be punished for their verdiels. susneii's case

i(1670) was one of the most important developments in the common law history of the jury.

Jurors exercised their power of nullification in 18th century England in trials of defendants charged with
sedition and in mitigating death penally cases. In the American Colonies jurors refused to enforce
forfeitures under the English Navigation Acts. The Colonial jurors’ veto power prompted England to
(extend the jurisdiction of the non-jury admiralty courts in America beyond their ancient limits of sea-going

3/11/2002 1:44 PM


http://www.tlmp.org/history_ofjurynullification.litm

A History of Jury Nullification Lip/Avw. ilhp_aghistory ofjuryrulllificalioii . litin

vessels. Depriving "the defendant of the right to be Ifted by ajury which was almost certain not to convict
him [became] ... the most effective, and therefore most disliked" of all the methods used to enforce the acts

of trade. v mvren A History of English Law (1938) XI, 110)

John Hancock, "the wealthy Massachusetts patriot and smuggler who as President of
the Continental Congress affixed thefamiliar hold signature which adorns the
archment Declaration of Independence” was prosecuted through this admiralty
Jurisdiction in 1768for afine 0f£9,000 - triple the value of the goods aboard his
sloop Liberty which had been prewouslyforfelted (US Vone 1976 werceses UENZISOS618 F2d
453 [1980]) John Adams eloquently argued the case chastising Parliament for
deprlvmg Americans of their right to trial by jUI‘K Adams later said of the juror,
"it is not only his right, but his duty ... to find the verdict according to his own
best understanding, judgement, and consmence, though in direct opposition to

the direction of the court."

(Yale Law Journal, 1964:173)
The Zenger Trial

Earlier in America, jury nullification had decided the celebrated seditious libel trial of John Peter Zenger.
(zenger's case. 1735) His newspaper had criticized the royal governor of New York. The law made ita crime
to publish any statement, true or false, criticizing public officials, laws or government. The jury was only to
decide if the material in cpiestion had been published; the judge was to decide if the material was in
violation of the statute. The defense asked the jury to make use of their own consciences and, although the
judge ruled that the truth was no defense, the jury acquitted Zenger. The jury’s nullification in this case is

praised in history textbooks as a hallmark of freedom of the press in the United States.

At the time of the American Revolution, the jury was considered the judge of both law and fact. In a case
involving the civil forfeiture of private property by the slate of Georgia, first Supreme Court Justice John
Jay, instructed jurors that the jury has "a right to determine the law as well as the fact in controversy."

(Georgia vs. lirnilsjortl, 1794:4)

The Fugitive Slave Law

J

Until the middle of the 1800s, federal and state judges often instructed the juries they had the right to
disregard the court's view of the law. sarkan, citing s2 Harvard Law Review, 682-616) Then northern
jurors refused to convict abolitionists who had violated the 1850 Fugitive Slave Law. In response judges
began questioning jurors to find out if they were prejudiced against the government, dismissing any who
were. In 1852 Lysander Spooner, a Massachusetts lawyer and champion of individual liberties, complained
"that courts have repeatedly questioned jurors to ascertain whether they were prejudiced against the
government.... The reason of this ... was that ‘the Fugitive Slave Law, so called' was so obnoxious to a
large portion of the people, as to render a conviction under it hopeless, il the jurors were taken
indiscriminately from among the people.” Modern treatments of abolitionism praise these jury nullification
;verdicts for helping the anti-slavery cause - rather than condemn them for undermining the rule ol'law and

the uniformity ofjustice.
Labor Versus Big Business

In 1895, the Supreme Court, under pressure from large corporations, ruled in a bitter split decision that
[courts no longer had to inform juries they could veto an unjust law. The giant corporations had lost
[numerous trials pressed against labor leaders trying to organize unions. Striking was against the law at that
[time. "Juries also ruled against corporations in damage suits and other cases, prompting influential
(members of the American Bar Association to fear thatjurors were becoming too hostile to their ciients and
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too sympathetic to the poor. As the American Law Review wrote in 1892, jurors had ‘developed agrarian
tendencies or an alarming character.”. . " garkan, JUry Nullification in Political Trials, 1983)

[emphasis atlclecl]
Prohibition

Despite the courts’ refusal to inform jurors of their historical veto power, jury nullification in liquor law
trials was a major contributing factor in ending alcohol prohibition. (Today in Kentucky jurors often refuse

to convict under the marijuana prohibition laws.)

Fewer incidences ofjury veto actions occurred as time increased after the courts began concealing jurors'
rights from American citizens and falsely instructing them that they may consider only the facts as admitted
[oy the court. Researchers in 1966 found thatjury nullification occurred only 8.8 percent cf the time

between 1954 and 1958, and suggested that "one reason why the jury exercises its very real power [to
nullify] so sparingly is because it is officially told it has none." (California’s charge to the jury in criminal
cases is typical; "It becomes my duty asjudge to instruct you concerning the law applicable to this case, and
it is your duty as jurors to follow the law as I shall stale it to you ... You are to be governed solely by the
evidence introduced in this trial as the law as stated to you by me.") Today no officer of the court is allowed |

to tell the jury of their veto power.
The Vietnam War

Counsels for Vietnam War protest defendants tried to introduce moral and political arguments on the war to
gain jury sympathy. Most often the jury was given instructions such as "You must apply the law that I lay
down." (Conspiracy trial o fBenjamin Spock ei at, 1960) Jurors receiving such instructions usually convicted while
feeling the pang of conscience expressed by the typical responses from Spock trial jurors: "I had great
difficulty sleeping that night... I detest the Vietnam War  But it was so clearly put by the judge.” And
"I'm convinced the Vietnam War is no good, But we’ve got a Constitution to uphold ~ Technically
speaking, they were guilty according to the judge's charge.” But in the few anti-Vietnam war trials where

juries were allowed to hear of their power they acquitted.

Jury acquittals in the colonial, abolitionist and post-Civil War eras helped advance political activist causes
and restrained government efforts at social control. Legal scholar Steven Barkan suggests that the refusal of
judges during the Vietnam War to inform juries of their power to disregard the law frustrated the anti-war
goals. As Lysander Spooner pointed out regarding the questioning ofjurors to eliminate those who would
bring in a verdict according to conscience (a practice effectively accomplished today through the juror’s
oaths and voir dire) "The only principle upon which these questions are asked, is this - that no man shall be
allowed to serve asjuror unless he be ready to enforce any enactment of the government, however cruel or
tyrannical it may be.... Ajury like that is palpably nothing but a mere tool of oppression in the hands of

the government.”

(Those whose interests lie in maintaining government control of social behavior may argue that the
Constitution provides the necessary protection of liberties. But legislative bodies will always confirm the
[constitutionality of their owr acts. And the oaths sworn to uphold the Constitution byjudges and public
servants have historically been only as good as the power to enforce such oaths. Nor are free elections
adequate to prevent tyranny withoutjury veto power, because elections come only periodically and give no
guarantee of repealing the damage done. Additionally, the second body of legislators arc likely to be as had

las the first since they are exposed to the same temptations and use the same tactics to gain office.

Protecting Minorities from the Majority

Further, the jury’s veto power protects minorities from "the body of the people, operating by the majority
against the minority." (James MadisonJune H 17M) Twelve men taken randomly from the population will
represent both friends and opponents of the parly in power. With fully informed juries the government can
exercise no powers over the people without the consent of the people. Trial byjury is trial by the people.
When juries are not allowed tojudge law it becomes trial by the government. “In short, if the jury have no
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Iright to judge of the justice ofa law of the government, they plainly can do nothing to protect the people
against the oppressions of government; for there are no oppressions which the government may not

authorize by law." (Lyxander Spooner, "Jury Power”by L &.I. Oxburn)
For more information on the Fully Informed Jury Association contact:

FIJA, P.O. Box 59, Helmville, MT 59843

Tel: (406) 793-5550. Web site: hitp:/www.fija.org

jCopies of this pamphlet are available at 5¢c apiece (add $2.00 shipping on orders under 500 pieces).

[An ISIL companion pamphlet on this subject: “New Hope For Freedom: Fully Informed Juries" is also available.

iOn orders of 1000 or more we provide a free overprint of your organization’s name phone, etc. in the space provided

below. We have LP logos in stock.

For an information package on ISIL (The International Society for Individual Liberty), which includes a sample

|newsletter/magazine and a selection of freedom-oriented literature, send $3.00 to cover postage & handling.

International Society for Individual Liberty
836-11 Southampton Ktl, i/299, Henicin CA 94510-1907
Tel: (707) 746-8796 Fax: (707) 746-8797

F.-mail: 71034.2711@eompuserve.com

Website: http://www.isil.ory;
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Abridged
(For the complete work click HERE.

THE RIGHT OF JURIES
TO JUDGE OF THE JUSTICE OF LAWS

Section |

For more than six hundred years-that is, since Magna Carta, in 1215-there has been no clearer principle
of English or American constitutional law, than that, in criminal cases, it is not only the right and duty of
juries tojudge what are the tacts, what is the law, and what was the moral intent of the accused; but that it
is also their light, and their primary and paramount duty, tojudge the justice ofthe law, and to hold all
laws invalid, that are, in their opinion, unjust or oppressive, and all persons guiltless in violating, or

resisting the execution of, such law.

Unless such be the right and uuty ofjurors, it is plain that, instead ofjuries being a "palladium of liberty"-a
barrier against the tyranny and oppression of the government-they are really mere tools in its hands, for
carrying into execution any injustice and oppression it may desire to have executed.

But for their right to judge the law, and thejustice of he law, juries would be no protection to an accused
person, even as to matters Offact; for, if the government can dictate to ajury any law whatever, in a
criminal case, it can certainly dictate to them the laws of evidence. That is, it can dictate what evidence is
admissible, and what inadmissible, and also whatforce or weight is to be given to the evidence admitted.
And if the government can thus dictate to ajury the laws of evidence, it can not only make it necessary for
them to convict on a partial exhibition of the evidence rightfully pertaining to the case, but it can even
require them to convict on any evidence whatever that it pleases to offer them.

That the rights and duties ofjurors must necessarily be such as are here claimed for them, will be evident
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when it is considered what the trial by jury is, and what is its object.

"The trial byjury,"then, isa "trial by the country"-that is, by the people- as distinguishedfrom a trial by
the government.

It was anciently called "trial perpais”-that is, “trial by the country.” And now, in every criminal trial, the
jury are told that the accused "has, for trial, put himself upon the —ountry; which count)-y you (the jury)

are."

The object of this trial "by the country,” or by the people, in preference to a trial by the government, is to
guard against every species of oppression by the government. In order to effect this end, it is indispensable
that the people, or "the country,” judge and determine their own liberties against the government; instead
of the government's judging of and determining its own powers over the people.

If the government may decide who may, and who may not, be jurors, it will of course select only its
partisans, and those friendly to its measures. It may not only prescribe who may, and who may not, be
eligible to be drawn asjurors; but is may also question each person drawn as ajuror, as to his sentiments
in regard to the particular law involved in each trial, before suffering him to be sworn on the panel; and
exclude him if he be found unfavorable to the maintenance of such a law.

So, also, if the government may dictate to the jury what laws they are to enforce, it is no longer a "trial by
the country,” but a trial by the government; because the jury then try the accused, not by any standard of
their own-not by their own judgments of their rightful liberties-but by a standard dictated to them by the
government. And the standard, thus dictated by the government, becomes the measure of the people's
liberties. Ifthe government dictate the standard of trial, it of course dictates the results of the trial. And
such a trial is no trial by the country, but only a trial by the government; and in it the government
determines what are its own powers over the people, instead of the people's determining what are their
own liberties against the government. In short, if the jury have no right to judge of the justice of a law of
the government, they plainly can do nothing to protect the people against the oppressions of the
government; for there are no oppressions which the government may not authorize by law.

The jury are also tojudge whether the laws are rightly expounded to them by the court. Unless theyjudge
on this point, they do nothing iO protect their liberties against the oppressions that are capable of being
practiced under cover of a corrupt exposition of the laws. If the judiciary can authoritatively dictate to a
jury any exposition of the law, they can dictate to them the law itself, and such laws as they please;
because laws are, in practice, one thing or another, according as they are expounded.

They must also judge whether there really be any such law, (be it good or bad,) as the accused is charged
with having transgressed. Unless they judge on this point, the people are liable to have their liberties taken

from them by brute force, without any law at all.

The jury must also judge of the laws of evidence. If the government can dictate to the jury the laws of
evidence, it can not only shut out any evidence it pleases, tending to vindicate the accused, but it can
require that any evidence whatever, that it pleases to offer, be held as conclusive proof of any offense
whatever which the government chooses to allege.

It is manifest, therefore, that the jury mustjudge of and try the whole case, and every part and parcel of the
case, free of any dictation or authority on the part of the government. They mustjudge of the existence of
the law; of the true exposition of the law; 0fthejustice ofthe law; and of the admissibility of and weight
of all the evidence offered; otherwise the government will have everything its own way; the jury will be
mere puppets in the hands of the government; and the trial will be, in reality, a trial by the government,
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and not a "trial by the country.” By such trials the government will determine its own powers over the
people, instead of the people's determining their own liberties against the government; and it will be an
entire delusion to talk, as for centuries we have done, of the trial by the jury, as a "palladium of liberty,"” or
as any protection to the people against the oppression and tyranny of the government,

The question, then, between trial by jury, as thus described, and trial by the government, is simply a
question between liberty and despotism. The authority to judge what are the powers of the government,
and what are the liberties of the people, must necessarily be vested in one or the other of the parties
themselves-the government, or the people; because there is no third party to whom it can be entrusted. If
the authority be vested in the government, the government is absolute, and the people have no liberties
except such as the government sees fit to indulge them with. If, on the other hand, that authority be vested
in the people, then the people have all liberties, (as against the government,) except such as substantially
the whole people (through ajury) choose to disclaim; and the government can exercise no power except
such as substantially the whole people (through ajury) consent that it may exercise.

*To show that this supposition is not an extravagant one, it may be mentioned that courts have repeatedly
questioned jurors to ascertain whether they were prejudiced against the government-that is, whether they
were in favor of, or opposed to, such laws of the government as were to be put in issue in the then pending
trial. This was done (in 1851) in the United States District Court of- the District of Massachusetts, by
Peleg Sprague, the United Slates districtjudge, in impaneling three several juries for the trials of Scott,
Hayden, and Morris, charged with having aided in the rescue of fugitive slave from the custody of the
United Stales deputy Marshall. This judge caused the following question to be propounded to all the
jurors separately; and those who answered unfavorably for- the purposes of government, were excluded
from the panel. "Do you hold any opinions upon the subject of the Fugitive Slave Law, so called, which
will induce you to refuse to convict a person indicted under it, if the facts set forth in the indictment, and
contestlng tﬁe offense, are proved against him, and the court direct you that the law is constitutional!"

The reason of this question was, that "the Fugitive Slave Law, so called,” was so obnoxious to a large
portion of the people, as to render a conviction under it hopeless, if the jurors were taken indisci iminately

from among the people.

A similar was soon afterwards propounded to the persons drawn as jurors in the United States DIStrict
Court for the District of Massachusetts, by Benjamin R. Curtis, one of the Justices of the Supreme Court
of the United States, in impaneling ajury for the trial of the aforesaid Morris on the charge before
mentioned; and those who did not answer the question favorably for the government were again excluded

from the panel.

it has also been an habitual practice with the Supreme Court of Massachusetts, in impaneling juries for the
trial of capital offenses, to inquire of the persons drawn asjurors whether they had any conscientious
scruples against finding verdicts of guilty in such cases; that is, whether they had any conscientious
scruples against sustaining the law prescribing death as the punishment of the crime to be tried; and to
exclude from the panel all who answered in the affirmative.

The only principle upon which these questions arc asked, is this-that no man shall be allowed to serve as
juror, unless he be ready to enforce any enactment of the government, however cruel or tyrannical it may

be.

What is such ajury good for, as a protection against the tyranny of the government! A jury like that is
palpably nothing but a mere tool of oppression in the hands of the government. A trial by such ajury is
really a trial by the government itself-and not a trial by the country-because it is a trial only by men
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specially selected by the government for their readiness to enforce its own tyrannical measures.

If that he the true principle of the trial by jury, the trial is utterly worthless as a security to liberty. The
Czar might, with perfect safety to his authority, introduce the trial by jury into Russia, if he could but be
permilted(i to select hisjurors from those whomever ready to maintain his laws, without regard to their

injustice.

The example is sufficient to show that the very pith of the trial by jury, as a safeguard to liberty, consists
in the jurors being taken indiscriminately from the whole people, and in their- right to hold invalid all

laws which they think unjust.

Section 2

The force and justice of the preceding argument cannot be evaded by saying that the government is
chosen by the people; that, in theory, it represents the people; that it is designed to do the will of the
people; that its members are all sworn to observe the fundamental or constitutional law instituted by the
people; that its acts are therefore entitled to be considered the acts of the people; and that to allow ajury,
representing the people, to invalidate the acts of government, would therefore be arraying the people

against themselves.
There are two answers to such an argument.

One answer is, that, in a representative government, there is no absurdity or contradiction, nor any
arraying of the people against themselves, in requiring that the statutes or enactments of the government
shall pass the ordeal of any number of separate tribunals, before it shall be determined that they are to

have the force of laws.

Our American constitutions have provided Five of these separate tribunals, to wit, representatives, senate,
executive, jury, and judges; and have made it necessary that each enactment shall pass the ordeal of all
these separate tribunals, before its authority can be established by the punishment of those who choose to
transgress it. And there is no more absurdity or inconsistency in making ajury one of these several
tribunals, than there is in making the representatives, or ~t ~e senate, or the executive, or the judges, one
of them. There is no more absurdity in giving ajury the veto upon the laws, than there is in giving a veto
to each of these other tribunals. The people are no more arrayed against themselves, when ajury puts its
veto upon a statute, which the other tribunals have sanctioned, than they are when the same veto is
exercised by the representatives, the senate, the executive, or the judges.

But another answer to the argument that the people are arrayed against themselves, when ajury hold an
enactment of the government invalid, is, that the government, and all the departments of government, are
merely the servants and agents ofthe people; not interested with arbitrary or absolute authority to bind
the people, but required to submit all their enactments to the judgment of a tribunal more fairly
representing the whole people, before they carry them into execution, by punishing any individual for
transgressing them. If the government were not thus required to submit theie enactments to the judgment
of "the country,” before executing them upon individuals-if, in other words, the people had reserved to
themselves no veto upon the acts of government, the government, instead of being a mere servant and
agent of the people, would be an absolute despot over the people. It would have all power in its own
hands; because the power to punish carries all other powers with it. A power that can, of itself, and by its
own authority, punish disobedience, can compel obedience and submission, and is above all responsibility
for the character of its laws. In short, it is a despotism.
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And it is of 110 consequence to inquire how a government came by this power to punish, whether by
prescription, by inheritance, by usurpation, or by delegation of the people? Ifit have now but got it, the

government is absolute.

* - The executive has a qualified veto upon the passage of laws, in most of our governments, and an absolute veto, in all of them,
upon the execution of any laws which he deems unconstitutional; because his oath to support the constitution (as he understands
it) forbids him to execute any law that he deems unconstitutional.

It is plain, therefore, that if the people have invested the government with power to make laws that
absolutely bind the people, and to punish the people for transgressing those laws, the people have
surrendered their liberties unreservedly into the hands of the government.

It is of no avail to say, in answer to this view of the case, that in surrendering their liberties into the hands
of government, the people took an oath from the government, that it would exercise its power within
certain constitutional limits; for when did oaths ever restrain a government that was otherwise
unrestrained? Or when did a government fail to determine that all its acts were within the constitutional
and authorized limits of its power, if it were permitted to determine that question for itself.

Neither is it of any avail to say, that, if the government abuse its power, and enact unjust and oppressive
laws, the government may be changed by the influence of discussion, and the exercise of the right of
suffrage (voting), Discussion can do nothing to prevent the enactment, or procure the repeal, of unjust
laws, unless it be understood that the discussion is to be followed by resistance. Tyrants care nothing for
discussions that are to end only in discussion. Discussions, which do not interfere with the enforcement of
their laws, are but idle wind to them. Suffrage is equally powerless and unreliable. It can be exercised only
periodically; and the tyranny must at least be borne until the time for suffrage comes. Besides, when the
suffrage is exercised, it gives no guaranty for the repeal of existing laws that are oppressive, and no
security against the enactments of new ones that are equally so. The second body of legislators are liable
and likely to be just as tyrannical as the first. If it be said that the second body may be chosen for their
integrity, the answer is, that the first were chosen for that very reason, and yet proved tyrants. The
second will be exposed to the same temptations as the first, and will be just as likely to prove tyrannical.
Who ever heard that succeeding legislatures were, 011 the whole, more honest than those that preceded
them? What is there in the nature of men or things to make them so? If it ~1 be said that the first body
were chosen from motives of injustice, that fact proves that there is a portion of society who desire to
establish injustice; and if they were powerful or artful enough to procure the election of their instruments
to compose the first legislature, they will be likely to be powerful or artful enough to procure the election
of the same or similar instruments to compose the second. The right of suffrage, therefore, and even a
change of legislators, guarantees no change of legislation-certainly no change for the better. Even ifa
change for the better actually comes, it comes too late, because it comes only after more or less injustice

has been irreparably done.

But, at best, the right of suffrage can be exercised only periodically; and between the periods the
legislators are wholly irresponsible. No despot was ever more entirely irresponsible than are republican
legislators during the period for which they are chosen. They can never be removed from their office, nor
called to account while in their office, nor punished after they leave office, be their tyranny what it may.
Moreover, the judicial and executive departments of the government are equally irresponsible to the
people, and arc only responsible, (by impeachment, and dependence for their salaries), to these
irresponsible legislators. This dependence of the judiciary and executive upon the legislature is a
guaranty that they will always sanction and execute its laws, whether just or unjust. Thus the
legislators hold the whole power of the government in their hands, and are at the same time utterly
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irresponsible for the manner in which they use it.

If, now, this government, (the three branches thus really united in one), can determine the validity of, and
enforce, its own laws, it is, for the time being, entirely absolute, and wholly irresponsible to the people.

But this is not all. These legislators, and this government, so irresponsible while in power, can perpetuate
their power at pleasure, if they can determine what legislation is authoritative upon the people, and can
enforce obedience to it; for they can not only declare their power perpetual, but they can enforce
submission to all legislation that is necessary to secure its perpetuity. They can, for example, prohibit all
discussion of the rightfulness of their authority; forbid the use of suffrage; prevent the election of any
successors; disarm, plunder, imprison, and even kill all who refuse submission. If, therefore, the
government (all departments united) be absolute for a day-that is, if it can, for a day, enforce obedience to
its own laws-it can, in that day, secure its power for all time-like the queen, who wished to reign but for a
day, but in that day caused the king, her hushand, to be slain, and usurped his throne.

Nor will it avail to say that such acts would be unconstitutional, and that unconstitutional acts maybe
lawfully resisted; for everything a government pleases to do will, of course, be determined to be
constitutional, if the government itself be permitted to determine the question of the constitutionality of
its own acts. Those Who are capable of tyranny, are capable of perjury to sustain it.

The conclusion, therefore, is, that any government, that can,for a day, enforce its own laws, without
appealing to the people, (or to a tribunal fairly representing the people,) for their consent, is, in theory, an
absolute government, irresponsible to the people, and can perpetuate its power at pleasure.

The trial by jury is based upon a recognition of this principle, and therefore forbids the government to
execute any of its laws, by punishing violators, in any case whatever, without first getting the consent of
“the country,"” or the people, through ajury. In this way, the people at all times, hold their libertiesin their
own hands, and never surrender them, even for a moment, into the hands of government.

The trial by jury, then, gives to any and every individual the liberty, at any time, to disregard or resist any
law whatever of the government, if he be willing to submit to the decision ofajury, the questions,
whether the law be intrinsically just and obligatory? and whether his conduct, in disregarding or resisting
it, were right in itself? And any law, which does not, in such trial, obtain the unanimous sanction of twelve
men, taken at random from the people, and judging according to the standard ofjustice in their own
minds, free from all dictation and authority of the government, may be transgressed and resisted with
impunity, by whomsoever pleases to transgress or resist it.*

And if there be so much as a reasonable doubt of the justice of the laws, the benefit of that doubt must be
given to the defendant, and not to the government. So that the government must keep its laws clearly
within the limits of justice, if it would ask ajury to enforce them.

The trial by jury authorizes all this, or it is a sham and a hoax, utterly worthless for protecting the people
against oppression. If it do not authorize an individual to resist the first and least act of injustice or
tyranny, on the part of the government, it does not authorize him to resist the last and the greatest. If it do
not authorize individuals to nip tyranny in the bud, it does not authorize them to cut it down when its
branches are filled with the ripe fruits of plunder and oppression.

Those who deny the right ofajury to protect an individual in resisting an unjust law of the government,
deny him all legal defence whatsoever against oppression. The right of revolution, which tyrants, in
mockery, accord to mankind, is no legal right under a government; it is only a natural right to overturn a

government. The government itself never acknowledges this right. And the right is practically
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established only when and because the government no longer exists to call it in question. The right,
therefore, can be exercised with immunity, only when it is exercised victoriously. All unsuccessful
attempts at revolution, howeverjustifiable in themselves, are punished as treason, if the government be
permitted to judge of the treason. The government itself never admits the injustice of its laws, as a legal
defence for those who have attempted a revolution, and failed. The right of revolution, therefore, is a right
of no practical value, except for those who are stronger than the government. So long, therefore, as the
oppressions of a government are kept within such limits as simply not to exasperate against ita power
greater than its own, the right of revolution cannot be appealed to, and is therefore inapplicable to the
case. This affords a wide field for tyranny; and ifajury cannot here intervene, the oppressed are utterly

defenseless.

ft is manifest that the only security against the tyranny of the government lies in forcible resistance to the
execution of the injustice; because the injustice will certainly be executed, unless it beforcibly resisted.
And if it be but suffered to be executed, it must then be borne; for the government never makes

compensation for its own wrongs.

Since, then, this forcible resistance to the injustice of the government is the only possible means of
preserving liberty, it is indispensable to all legal liberty that this resistance should be legalized. It is
perfectly self-evident that where there is no legal right to resist the oppression of the government, there
can be no legal liberty. And here it is all-important to notice, that, practically speaking, there can be no
Iegal right to resist the oppressions of the government, unless there be some legal tribunal, other than the
government, and wholly independent of, and above, the government, to judge between the government
and those who resist its oppressions; in other words, to judge what laws of the government are to be
obeyed, and what may be resisted and held for naught. The only tribunal known to our laws, for this
purpose, isajury. Ifajury have not the right to judge between the government and those who disobey its
laws, and resist its oppressions, the government is absolute, and the people, legally speaking, are slaves.
Like many other slaves they may have sufficient courage and strength to keep their masters somewhat in
check; but they are nevertheless known to the law only as slaves.

That this right of resistance was recognized as a common law right, when the ancient and genuine trial by
jury was in force, is not only proved by the nature of the trial itself, but is acknowledged by history.*

* - Hallam Says "The relation established between a lord and his vassal by the feudal tenure, far from containing principles of any
servile and implicit obedience, permitted the compact to be dissolved in case of its violation by either party. This extended as
much to the sovereign as to inferior lords. + + Ifa vassal was aggrieved, and ifjustice was denied him, he sent a defiance, that is,
a renunciation of fealty to the king, and was entitled to enforce redress at the point of his sword. It then became a contest of
strength as between two independent potentates, and was, terminated by treaty, advantageous or otherwise, according to the
fortune of war. + + There remained the original principle, that allegiance depended conditionally upon good treatment, and that an
appeal mightve 1aw fu11y made marms against an oppressive government. Nor was this, we may be sure, left for extreme
necessity, or thought to require a long-enduring forbearance. In modern times, a king, compelled by his subjects' sword is to
abandon any pretension, would be supposed to have ceased to reign; and the express recognition of such a right is that of
insurrection has been justly deemed inconsistent with the majority of law. But ruder ages had ruder sentiments. Force was
necessary to repel force; and men accustomed to see the king's authority defied by a private riot, were not much shocked when it
was resisted in defence of public freedom.”

—3 Middle Ages, 240-3

This right of resistance is recognized by the constitution of the Linited States, as a strictly legal and
constitutional right. It is so recognized, first by the provision that "the trial of all crimes, except in cases of
impeachment, shall be by jury"-that is, by the country-and not by the government; secondly, by the
provision that "the right of the people to keep and bear arms shall not be infringed." This constitutional
security for "the right to keep and bear arms,"” implies the right to use them-as mush as a constitutional
security for the right to buy and keep food would have implied the right to eat it. The constitution,
therefore, takes it for granted that the people will judge of the conduct of the government, and that, as they
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have the right, they will also have the sense, to use arms, whenever the necessity of the case justifies it.
And it is a sufficient and Iegal defence for a person accused of using arms against the government, if he
can show, to the satisfaction of ajury, Or even any one ofajury, that the law he resisted was an unjust

one.

In the American State constitutions also, this right of resistance to the oppressions of the government is
recognized, in various ways, as a natural, legal, and constitutional right. In the first place, it is so
recognized by provisions establishing the trial by jury; thus requiring that accused persons shall be tried
by "the country," instead of the government. In the second place, it is recognized by many of them, as, for
example, those of Massachusetts, Maine, Vermont, Connecticut, Pennsylvania, Ohio, Indiana, Michigan,
Kentucky, Tennessee, Arkansas, Mississippi, Alabama, and Florida, by provisions, in their bills of rights,
declaring that men have a natural, inherent, and inalienable right of "defending their lives and liberties."
This, of course, means that they have a right to defend them against any injustice on the pail of
government, and not merely on the part of private individuals; because the object of all bills of rights is to
assert the rights of individuals and the people, as against the government, and not as againct private
persons. It would be a matter of ridiculous supererogation to assert, in a constitution of government, the
natural right of men to defend their lives and liberties against private trespassers.

Many of these bills of rights also assert the natural right of all men to protect their property-that is, to
protect it against the government. It would be unnecessary and silly indeed to assert, in a constitution of
government, the natural right of individuals to protect their property against thieves and robbers.

The constitutions of New Hampshire and Tennessee also declare that "The doctrine of non-resistance
against arbitrary power and oppression is absurd, slavish, and destructive of the good and happiness of

mankind."

The legal effect of these constitutional recognitions of the right of individuals to defend their property,
liberties, and lives, against the government, is to legalize resistance to all injustice and oppression, of
every name and nature whatsoever, on the part of the government.

But for this right of resistance, on the part of the people, all governments would become tyrannical to a
degree of which few people are aware. Constitutions are utterly worthless to restrain the tyranny of
governments, unless it be understood that the people will, by force, compel the government to keep within
the constitutional limits. Practically speaking, no government knows any limits to its power, except
the endurance of the people. But that the people are stronger than the government, and will resist in
extreme cases, our governments would be little or nothing else than organized systems of plunder and
oppression. All, or nearly all, the advantage there is in fixing any constitutional limits to the power of a
government, is simply to give notice to the government of the point at which it will meet with resistance.
If the people are then as good as their word, they may keep the government within the bounds they have
set for it; otherwise it will disregard them-as is proved by the example of all our American governments,
in which the constitutions have all become obsolete, at the moment of their adoption, for nearly or quite
all purposes except the appointment of officers, who at once become practically absolute, except so far as

they are restrained by the fear of popular resistance.

The bounds set to the power of the government, by the trial by jury, as will hereafter be shown, are
these-that the government shall never touch the property, person, or natural or civil rights of an individual,
against his consent, (except for the purpose of bringing them before ajury for trial,) unless in pursuance
and executlon of ajudgment, or decree, rendered by ajury in each individual case, upon such evidence,
and such law, as are satisfactory to their own understandings and consciences, irrespective of all

legislation of the government.
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MORAL CONSIDERATIONS FOR JURORS

(from Chapter 10 of the First Edition)

The trial by jury must, if possible, be construed to be such that a man can rightfully sit in ajury, and unite
with his fellows in giving judgment. But no man can rightfully do this, unless he hold in his own hand
alone a veto upon any judgment or sentence whatever to be rendered by the jury against a defendant,
which veto he must be permitted to use according to his own discretion and conscience, and not bound to
use according to the dictation of either legislatures orjudges. The prevalent idea, that ajuror may, at the
mere dictation of a legislature orajudge, and without the concurrence of his own conscience or
understanding, declare a man "guilty," and thus in effect license the government to punish him; and that
the legislature or the judge, and not himself, has in that case all the moral responsibility for the correctness
of the principles on which the judgment was rendered, is one of the many gross impostures by which it
could hardly have been supposed that any sane man could ever have been deluded, but which
governments have nevertheless succeeded in inducing the people at large to receive and act upon.

As a moral proposition, it is perfectly self-evident that, unlessjuries have all the legal rights that have

been claimed for them in the preceding chapters,-that is, the rights ofjudging what the law is, whether

the law be ajust one, what evidence is admissible, what weight the evidence is entitled to, whether an act

were done with a criminal intent, and the right also to limit the sentence, free from all dictation from any $
quarter,—they have no moral right to sit in the trial at all, and cannot do so without making themselves fl
accomplices in any injustice that they may have reason to believe may result from their verdict. It is

absurd to say that they have no moral responsibility for the use that may be made of their verdict by the

government, when they have reason to suppose it will be used for purposes of injustice. |

It is, for instance, manifestly absurd to say thatjurors have no moral responsibility for the enforcement of
an unjust law, when they consent to render a verdict of guilty for the transgression of it; which verdict
they know, or have good reason to believe, will be used by the government as ajustification for inflicting

a penalty.

W O th

It is absurd, also, to say that jurors have no moral responsibility for a punishment inflicted upon a man
against law, when, at the dictation of ajudge as to what the law is, they have consented to render a verdict $

against their own opinions of the law.

It is absurd, too, to say thatjurors have no moral responsibility for the conviction and punishment of an [
innocent man, when they consent to render a verdict against him on the strength of evidence, or laws of h
evidence, dictated to them by the court, if any new evidence or laws of evidence have been excluded, y
which they (the jurors) think ought tohave been admitted in his defence. N

It is absurd to say thatjurors have no moral responsibility for rendering a verdict of "guilty" against a man, M
for an act which he did not know to be a crime, and in the commission of which, therefore he could have [
had no criminal intent, in obedience to the instructions of courts that "ignorance of the law (that is, of

crime) excuses no one." f]
It is absurd, aiso, to say that jurors have no moral responsibility for any cruel and unusual sentence that I
maybe inflicted even upon a guilty man, when they consent to render a verdict which they have reason to

believe will be used by the government as ajustification for the infliction of such sentence. 1
The consequence is, that jurors must have the whole case in their hands, and judge of law, evidence, and ii
sentence, or they incur the moral responsibility of accomplices in any injustice which they have reason to |

believe will be done by the government on the authority of their verdict.
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The same principles apply lo civil cases as criminal. Ifajury consent, at the dictation of the court, as to
either law or evidence, to render a verdict, on the strength of which they have reason to believe that a
man's property will be taken from him and given to another, against their own notions of justice, they
make themselves morally responsible for the wrong.

Every man, therefore, ought to refuse to sit in ajury, and to take the oath of ajuror, unless the form of the
oath be such as to allow him to use his own judgment, on every part of the case, free of all dictation
whatsoever, and to hold in his own hand a veto upon any verdict that can be rendered against a defendant,

and any sentence that can be inflicted upon him, even if he be guilty.

Ofcourse, no man can rightfully take an oath as ajuror, to try a case "according to law," (if by law be
meant anything other than his own ideas ofjustice,) nor "according to the law and the evidence, aS they
shall he given to him."Nor can he rightfully take an oath even to try a case “according to the evidence,"
because in all cases he may have good reason to believe that a party has been unable to produce all the
evidence legitimately entitled to be received. The only oath which it would seem that a man can rightfully
take as ajuror, in either a civil or criminal case, is, that he "will try the case according to his conscience."
Of course, the form may admit of variation, but this should be the substance. Such, we have seen, were the

ancient common law oaths.

Commentary

In his book, NO Treason Spooner maintained that the U.S. Constitution literally bound no one (in a legal
sense) to perform, including the very men who drafted and signed it! Yet, in 1991, we are beset with
thousands upon thousands of "laws"-local, state & Federal-which, undoubtedly, only a few have read,
much less comprehended, including many judges (who are supposedly intended to uphold them). This
being the case, justice is often ignored or denied in today's tribunals and courts. As Patrick Henry
exclaimed, "What right have they (the framers of the U.S. Constitution) to say 'We, The People'?!"
binding each succeeding generation with pains of punishment for violation of statutes where there was no
universal popular consent. What "check"” do we have on bad legislation?

Hntcr the Jury

Historically, under the Common Law (originating in the Holy Bible), juries have been bodies of
conscience, confirming cither the correctness or corruption of Man's laws. As Spooner noted:

But it is in the administration ofjustice, or of law, that thefreedom or subjection ofa people is tested. If
this administration be in Accordance with the arbitraii will ofthe legislator-that is, it his will, as it
appears in his statutes, be the highest rule ofdecision known tojudicial tribunals,-the government is a
despotism, and the people are slaves. If, on the other band, the rule ofdecision be those principles of
natural equity and IJustlce, which constitute, or at leasi are embodied in, the general conscience of
mankind, the people arefree injust sofar as that conscience is enlightened.

Today the mass of society appears not only unenlightened, but incapable ofjudging right from wrong, or
at least this is what opponents ofjury powers notification will tell you (their vested interests usually lie in
upholding the legislative elite). Spooner rightly stated that one motive for legitimate government was
"protection of the weak against the strong,” and America's jural society provided this avenue for the weak
and, yes, i unenlightened. Inthe very firstjury trial before the U.S. supreme Court in 1794 ("supreme" is
not capitalized in the U.S. Constitution, though the term "Behavior" is), the judges said, "It iS presumed,
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that thejuries are the best judges offacts; it is, on the other hand, presumed that the courts are the best
judges of law. But still, both objects are within your power of decision. You have a right to take upon
yourselves to judge of both, and to determine the law as well as the fact in controversy. " (Georgia vs.
Brailsford, et al, 3 Dali. 1, emphasis ours)

Indeed, these popular powers existed long before, and are independent of, the U.S. Constitution:

Under constitutional scheme, grandjury is not and should not be captive to any of the three branches of
government; the grandjury, 1s apre-constitutional institution given constitutional stature by the Fifth

mendment but not relegated by the Constitution to aposition within any of the three branches of
government, as thefederal grandjury is a constitutional fixture in its own right (u.s.c.A. Const. Amend.
5; U.S. vs. Chanen, 549 F.2d 1306, certiorari denied 98 s. Ct. 72, 434 U.S. 825, 54 L.Ed.2d 83)... (There
is a difference between acommon law grand jury, and a "federal grand jury,” which applies only to
"federal citizens'-residents of Washington, D.C. and its enclaves).

Grandjury is (an) investigative body acting independently ofeither prosecutor orjudge whaose mission is
to bring to trial those who may be gUilty and clear the innocent. (Mansion's InC. vv. Strand, 560 P.2d 778,
114 Ariz. 260).

It must be clearly understood that, in America, court decisions (though they be called case law) are NOT
law at all, but merely decisions "ofa court" applicable only to the case at hand. They may be good
decisions, and they may be bad, but in a legitimate government, they are unanimous concensus of a
properly empanelled jury which has acted independently of ajudge or prosecutor, according to the
dictates of conscience If the consciences of any particularjurors are seared, keep in mind that the same
applies to government employees, whose job it is to uphold the liberties of the common man, not his own

interests.

CURRENT CONSTITUTIONAL AUTHORITY FOR JURY NULLIFICATION

The Constitutions of Maryland (Art. XXffl, entire), Indiana (Art. I. sec. 19), Oregon (Art. I, sec. 16), and
Georgia (Art. I'sec. 1, para. 11, subsec. A), currently have provisions guaranteeing the right ofjurors to
"judge the law"; that is, to nullify the law.

Although these provisions have not been strong enough to withstand decades of hostile judicial
interpretation, and have relatively little current impact, they do remain "on the books".

Twenty-three states currently include jury nullification provisions in their Constitutions under their
sections on freedom of speech, specifically with respect to libel and sedition cases:

Alabama (Art.l, Sec. 12); Colorado (Art.1l, sec. 10); Connecticut (Art. First, sec. 7); Delaware (Art. |, sec.
5); Georgia (Art. 1, sec. Il, Para 1); Kentucky (Bill of Rights, sec. 9); Louisiana (Art. XIV, sec. 9); Maine
(Art. I, sec. 4); Mississippi (Art. 3, sec. 13); Missouri (Art. 1, sec. 8); Montana (Art II, sec. 7); New Jersey
(Art. 1, sec. 6); New York (Art. I, sec. 8); North Dakota (Art. I, sec. 9); Oregon (Art. I, sec. 16);
Pennsylvania (Art. I, sec. 7); South Carolina (Art. Il, sec. 21); South Dakota (Art. VI, sec. 5); Tennessee
(Art. 1, sec. 19); Texas (Art. I, sec. 8); Utah (Art. I, sec. 15); Wisconsin (Art. I, sec. 3); Wyoming (Art. |,

sec. 20).

Source: Alan W. Scheflin, "Jury Nullification: the Right to Say No", Southern California Law Review, 45,
p. 204 (1972). [List has been updated to 1993.]
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Educating jurors and prospective jurors is the only way to make certain thatjustice is done. Fully
informed juries is appealing to anyone with a concern for the importance of the Constitution, to anyone
who believes that justice should be tempered with mercy, to anyone worried about the increasing
interference of the various arms of Big Government, to anyone who thinks that state-mandated sentences
for various crimes fail to take into consideration the human element and the differences of fact in

individual cases.

It isnot only ((jthejuror's) right but his duty...tofind the verdict according to his own best understanding,
judgment, and conscience, though in direct opposition to the direction o the court."

John Adams, 1771

We take a lots of rights and privileges for granLed in this country, among them the right to a trial by jury,
though this right exists only in Britain and its former colonies. Juries of one's peers are the final check on
a government's power when it has an interest in convicting. Trial by jury is under attack in America in
several ways: in what they are allowed to judge, what they're allowed to hear and how they're
allowed to rule. Trial by jury replaced trials of water and fire as a means of establishing guilt or

innocence. Itisa basic right in English-speaking lands.

"Unsatisfactory verdicts" will he a thing of the past when jurors are fully informed. In 1670 an
"unsatisfactory verdict" was delivered by the jurors acquittal of William Penn in that the king’s law against
preaching quaker doctrine was nullified. When William Penn beat the rap for his sermon justice prevailed
asjurors said "He may be guilty, but he’s guilty of breaking a lousy law-and we’e not going to convict
him." Three Hundred and Twenty Years later, jurors cry after delivering their verdict because they
followed the judge's instructions but violated their own good sense and conscience. The judge instructed
them to follow the law as he saw Ulto give it to them, like-it-or-not. Today's "unsatisfactory verdicts"
are delivered in contravention of everyone's natural rights, common law rights, and constitutional
rights. ...ilt Is thejuries) E)rlmary_ and paramount duty, tojudge ofthejustice ofthe law, and to hold all
laws invalid, that'are, in their opinion, unjust or oppressive, and allpérsons guiltless in violating, or
resisting the execution of, such laws.

Lysander Spooner, 1852

SELECTED QUOTES

JOhn AdamS, who became the second U.S. President, in 17Z|.said of the juror: "It is not only his right,

but his duty...to find the verdict according to his own best understanding, judgment, and ¢ [ ni%
though in direct opposition to the direction of the court.” Quoted in Yale Law Journal 74 (i%dj

Alexander Hamilton (1S04): Jurors should acquit even against the judge's instruction "...if exercising
theirjudgment with discretion and honesty they have a clear conviction that the charge of the court is
wrong." Quoted in Joseph Sax, Yale Law Review 57 (June 1968): 481-494.

\]Ohn \]ay, first Chief Justice. U.S. Supreme Court, in Georgia v. Brailsford, 1M:4said: "The jury has a
right tojudge both the law as well as the fact in controversy."

Samuel Chase, Supn e Court Justice . id signer of the Declaration of Independence, 1804: "The jury
has the right to determine both the law and the facts."

Thomas Jefferson, in a letter to Thomas Paine, 1789: "I consider trial by jury as the only anchor ever

3/11/2002 12:40 PM



An Essay on the Trial hy Jury....Lysander Spooner, 1852

Bof 17

wysiwyg://65/IUip:/lvwwwv,geocities.com/Hearlland/7394/lysunder.lilnil

yet imagined by man, by which a government can be held to the principles of its constitution.”

Theophilus Parsons, "..a leading supporter of the Constitution of the United States in the convention
of 1788 by which Massachusetts ratified the Constitution, appointed by President Adams in 1801
Attorney General of the United States, but declining that office, and becoming Chief Justice of

Massachusetts in 1806" said:

"The people themselves have it in their power effectually to resist usurpation, without being driven to an
appeal to arms. An act of usurpation is not obligatory; it is not law; and any man may be justified in his
resistance. Let him be considered as a criminal by the general government, yet only his fellow citizens can
convict him; they are hisjury, and if they pronounce him innocent, not all the powers of Congress can
hurt him; and innocent they certainly will pronounce him, if the supposed law he resisted was an act of
usurpation.” 2 Elliot's Debates, 94; 2 Bancroft's History of the Constitution, p. 267. Quoted in Sparfand
Hansen v. U.S., 156 U.S. 51 (1895), Dis ""ting Opinion: Gray, Shiras, JJ., 144,

"Ifajuror accepts as the law that which the judge states then thatjuror has accepted the exercise of
absolute authority of a government employee and has surrendered a power and right that once was the
citizen's safequard of liberty, For the saddest epitaph which can be carved in memory of a vanished liberty
is that it was lost because its possessors failed to stretch forth a saving hand while yet there was time." 2
Elliot's Debates, 94, Bancroft, History of the Constitution, 267, 1788,

"Unless the jury can exercise its community conscience role, ourjudicial system will have become so
inflexible that the effect may well be a progressive radicalization of protest into channels that will threaten
the very continuance of the system itself. To put it another way, the jury is...the safety valve that must
exist if this society is to be able to accommodate its own internal stresses and strains...[l]f the community
is to sit in the jury box, its decision cannot be legally limited to a conscience-less application of fact to
law." William Kunstler, quoted in Franklin M. Nugent, Jury Power: Secret Weapon Against Bad Law,

revised from Youth Connection, 1988.

"Everyjury in the land is tampered with and falsely instructed by the judge when it is told it must take (or
accept) as the law that which has been given to them, or that they must bring in a certain verdict, or that
they can decide only the facts of the case.” Lord Denman, C.J. O'Connel v. R. (1884).

"For more than six hundred years that is, since Magna Carta, in 1215, there has been no clearer principle
of English or American constitutional law, than that, in criminal cases, it is not only the right and duty of
juries tojudge what are the facts, what is the law, and what was the moral intent of the accused; but that it
is also their right, and their primary and paramount duty, tojudge of the justice of the law, and to hold all
laws invalid, that are, in their opinion, unjust or oppressive, and all persons guiltless in violating, or
resisting the execution of, such laws."

Lysander Spooner, An Essay on the Trial by Jury, 1852, p. 11.

“In the trial of all criminal cases, the Jury shall be the Judges of Law, as well as of fact, except that the
Court may pass upon the sufficiency of the evidence to sustain a conviction." Article XXIII, Constitution

of Maryland
"Because of this constitutional mandate, this instruction is given to criminal jurors in Maryland:

'‘Members of the Jury, this is acriminal case and under the Constitution and the laws of the State of
Maryland in a criminal case the jury are the judges of the law as well as of the facts in the case. So that
whatever I tell you about the law while it is intended to be helpful to you in reaching ajust and proper
verdict in the case, it is not binding upon you as members of the jury and you may accept or reject it. And
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you may apply the law as you apprehend it to be in the case. Alan Scheflin and Jon Van Dyke, Jury
Nullification: The Contours of a Controversy, Law and Contemporary Problems, 43, 83. (1980)

“If the jury feels the law is unjust, we recognize the undisputed power of the jury to acquit, even if its
verdict is contrary to the law as given by ajudge, and contrary to the evidence...If the jury feels that the
law under which the defendant is accused is unjust, or that exigent circumstances justified the actions of
the accused, or for any reason which appeals to their logic or passion, the jury has the power to acquit, and
the courts must abide by that decision.” United States v. Moylan, 4th Circuit Court of Appeals, 1969, 417

F.2d at 1006.

The jury has an "unreviewable and irreversible power...to acquit in disregard of the instructions on the law
given by the trial judge...The pages of history shine on instances of the jury's exercise of its prerogative to
disregard uncontradicted evidence and instructions of the judge; for example, acquittals under the fugitive
slave law. U.S. v. Dougherty, D.C. Circuit Court of Appeals, 1972, 473 F.2d at 1130 and 1132,

(Nevertheless, the majority opinion held thatjurors need not be told this. Dissenting Chief Judge Bazelon

thought that they ought to be so told.)

"The arguments for opposing the nullification instruction are, in our view, deficient because they fail to
weigh the political advantages gained by not lying to the jury...What impact will this deception have on
jurors who felt coerced into their verdict by the judge's instructions and who learn, after trail, that they
could have voted their consciences and acquitted? Such ajuror is less apt to respect the legal system."
Alan Scheflin and Jon Van Dyke, "Jury Nullification: the Contours of a Controversy," Law and
Contemporary Problems, 43, No.4,105- 106.

"In a representative government...there is no absurdity or contradiction, nor any arraying of the people
against themselves, in requiring that the statutes or enactments of the government shall pass the ordeal of
any number of separate tribunals, before it shall be determined that they are to have the force of laws. Our
American constitutions have provided five of these separate tribunals, to wit, representatives, senate,
executive...jury, and judges; and have made it necessary that each enactment shall pass the ordeal of all
these separate tribunals, before its authority can be established by the punishment of those who choose to
transgress it...there is no more absurdity in giving ajury a veto upon the laws than there isin giving a veto
to each of these other tribunals.”

Lysander Spooner, An Essay on the Trial by Jury, 1852.

“In all criminal cases whatsoever, the jury shall have the right to determine the law and the facts." Article
|, section 19 of the Indiana Constitution. Upheld, Holliday v. State 257 N.E. 579 (1970).

"It is useful to distinguish be ween the jury's right to decide questions of law and its power to do so. The
jury's power to decide the law in returning a general verdict is indisputable. The debate of the nineteenth
century revolved around the question of whether the jury had a legal and moral right to decide questions
of law." Note (anon.), The Changing Role of the Jury in the Ninclecnih Century, Yale Law Journal,

74,170(1964).

”...[T]hc right of the jury to decide questions of law was widely recognized in the colonies. In 1771, John
Adams stated unequivocally that ajuror should ignore ajudge's instruction on the law if it violates
fundamental principles:

It is not only...[the juror’s] right, but his duty, in that case, to find the verdict according to his own best
understanding, judgment, and conscience, though in direct opposition to the direction of the court.’

There is much evidence of the general acceptance of this principle in the period immediately after the
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Constitution was adopted.” Note (anon.), The Changing Role of the Jury in the Nineteenth Century, Yale
Law Journal 74, 173 (1964).

"During the first third of the nineteenth century,...judges frequently charged juries that they were the
judges of law as well as the fact and were not bound by the judge's instructions. A charge that the jury had
the right to consider the law had a corollary at the level of trial procedure: counsel had the right to argue
the law, its interpretation and its validity to the jury." Note (anon.), The Changing Role of the Jury in the
Nineteenth Century, Yale Law Journal 74, 174,(1964).

Alexander Hamilton, acting as defense counsel in a seditious libel case, said: "That in criminal cases,
nevertheless, the court are the constitutional advisors of the jury in matter of law; who may compromise
their conscience by lightly or rashly disregarding that advice, but may still more compromise their
consciences by following it, if exercising theirjudgments with discretion and honesty they have a clear
conviction that the charge of the court is wrong." 7 Hamilton's Works (ed. 1886), 336-373.

New York Supreme Court Justice Kent (1803): "The true criterion of a legal power is its capacity to
produce a definitive effect, liable neither to censure nor review. And the verdict of not guilty in a criminal
case, is, in every respect, absolutely final. The jury are not liable to punishment, nor the verdict to control.
No attaint lies, nor can a new trial be awarded. The exercise of this power in the jury has been sanctioned,
and upheld in constant activity, from the earliest ages." 3 Johns Cas., 366-368. Quoted in Sparf and
Hansen v. U.S., 156 U.S.51, 148-149. (1894) (Gray, Shiras, JJ, dissenting).

"Within six years after the Constitution was established, the right of the jury, upon the general issue, to
determine the law as well as the fact in controversy, was unhesitatingly and unqualifiedly affirmed by this
court, in the first of the very few trials by jury ever had at its bar, under the original jurisdiction conferred

upon it by the Constitution.

"The report shows that, in a case in which there was no controversy about the facts, the court, while
stating to the jury its unanimous opinion upon the law of the case, and reminding them of'the good old
rule, that on questions of fact it is the province of the jury, on questions of law it is the province of the
court to decide," expressly informed them that 'by the same law, which recognizes this reasonable
distribution ofjurisdiction’, the jury 'have nevertheless a right to take upon themselves to judge of both,
and to determine the law as well as the fact in controversy.™ Supreme Court, Sparfand Hansen v. U.S,,
156 U.S. 51, 154-155 (1894), from the dissent by Gray and Shiras.

"It is universally conceded that a verdict of acquittal, although rendered against the instructions of the
judge, is final, and cannot be set aside; and consequently that the jury have the legal power to decide for
themselves the law involved iri the general issue of guilty or not guilty." From the dissent by Gray and
Shiras, Supreme Court, Sparfand Hansen v. U.S., 156 U.S. 51, 172 (1894).

"..[I]t isa matter of common observation, that judges and lawyers, even the most upright, able and
learned, are sometimes too much influenced by technical rules; and that those judges who are...occupied
in the administration of criminal justice are apt, not only to grow severe in their sentences, but to decide

questions of law too unfavorably to the accused.

—~— — — )

"The jury having the undoubted and uncontrollable power to determine for themselves the law as well as
the fact by a general verdict of acquittal, a denial by the court of their right to exercise this power will be

apt to excite in them a spirit of jealousy and contradiction...'

"...[A] person accused of crime has a twofold protection, in the court and the jury, against being
unlawfully convicted. If the evidence appears to the court to be insufficient in law to warrant a conviction,
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the court may direct an acquittal...But the court can never order the jury to convict; for no one can be
found guilty, but by the judgment of his peers.” From the dissent by Gray and Shiras, Supreme Court,
Sparfand Hansen v. U.S., 156 U.S. 51, 174 (1894).

"But, as the experience of history shows, it cannot be assumed thatjudges will always be just and
impartial, and free from the inclination, to which even the most upright and learned magistrates have been
known to yield from the most patriotic motives, and with the most honest intent to promote symmetry and
accuracy in the law of amplifying their own jurisdiction and powers at the expense of those entrusted by
the Constitution to other bodies. And there is surely no reason why the chief security of the liberty of the
citizen, the judgment of his peers, should be held less sacred in a republic than in a monarchy." From the
dissent by Gray and Shiras, Supreme Court, Sparfand Hansen v. U.S., 156 U.S. 51, 176 (1894).

"The jury has the power to bring a verdict in the teeth of both the law and facts." Oliver Wendell Holmes,
U.S. Supreme Court Justice, Horning v. District of Columbia, 138 (1920).

"Ifjuries were restricted to finding facts, cases with no disputed factual issues would be withheld from the
jury. But such cases are presented to the jury. By its general verdict of innocence, the jury may free a
person without its verdict being subject to challenge. The judge cannot ask jurors to explain their verdict,
nor may the judge punish the jurors for it. Although judges now generally tell jurors they must obey the
judge’s instructions on the law, the jurors may not be compelled to do so. If the jury convicts, however,
the defendant is entitled to a broad range of procedural protections to ensure that the jury was fair and

honest.

"When ajury acquits a defendant even though he or she clearly appears to be guilty, the acquittal conveys
significant information about community attitudes and provides a guideline for future prosecutorial
discretion in the enforcement of the laws. Because of the high acquittal rate in prohibition cases during
the 1920s and early 1930s, prohibition laws could not be enforced. The repeal of these laws is traceable to
the refusal ofjuries to convict those accused of alcohol traffic.” Alan Scheflin and Jon Van Dyke, Jury
Nullification: The Contours ofa Controversy, Law and Contemporary Problems 43, No.4, 71 (1980).

"Jury acquittals in the colonial, abolitionist, and post-bellum eras of the United States helped advance
insurgent aims and hamper government efforts at social control. Widespread jury acquittals or hung juries
during the Vietnam War might have had the same effect. But the refusal ofjudges in trials of antiwar
protesters to inform juries of their power to disregard the law helped ensure convictions, which in turn
frustrated antiwar goals and protected the government from the many repercussions that acquittals or hung
juries would have brought.” Steven E. Barkan, Jury Nullification in Political Trials, Social Problems, 31,

No. 1, 38, October, 1983.

"...[T]he institution of trial by jurye specially in criminal cases has its hold upon public favor chiefly for
two reasons. The individual can forfeit his liberty to say nothing of his life only at the hands of those who,
unlike any official, are in no wise accountable, directly or indirectly, for what they do, and who at once
separate and melt anonymously in the community from which they came. Moreover, since if they acquit
their verdict is final, no one is likely to suffer of whose conduct they do not morally disapprove; and this
introduces a slack into the enforcement of law, tempering its rigor by the mollifying influence of current
ethical conventions. A trial by any jury...preserves both these fundamental elements and a trial by ajudge
preserves neither..." Judge Learned Hand, U.S. ex rel McCann v. Adams, 126 F.2d 774, 775-76 (2nd

Circuit, 1942).

“It's easy for the public to ignore an unjust law, if the law operates behind closed doors and out of sight.
But when jurors have to use a law to send a man to prison, they are forced to think long and hard about the
justice of the law. And when the public reads newspaper accounts of criminal trials and convictions, they
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too may think about whether the convictions are just. As a result, jurors and spectators alike may bring to
public debate more informed interest in improving the criminal law. Any law which makes many people
uncomfortable is likely to attract the attention of the legislature. The laws on narcotics and abortion come
to mind and there must be others. The public adversary trial thus provides an important mechanism for
keeping the substantive criminal law in tune with contemporary community values." D.C. Circuit Court
Judge D. lJazelon, "The Adversary Process Who Needs It?" 12th Annual James Madison Lecture, New
York University School of Law (April, 1971), reprinted in 117 Cong. Rec. 5852, 5855 (daily ed. April 29,
1971).

If you would like to read the complete work click HERE.
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February 21, 2002

The Honorable Norman Rokeberg
House Judiciary Committee
Room 118

State Capitol Building

Juneau, AK

Dear Representative Rokeberg:

The Fully Informed Jury Association is a national, non-profit, 301
(c)3 educational organization dedicated to informing citizens of
their responsibilities when they serve in ajury trial. FIJA's goal
IS to promote respect for the law and criminal justice system by
informing people of their important role as trial jurors,

The founding fathers established the right to trial by jury of one's
peers and mentioned it in the constitution several times because
they knew it was fundamental to a self-governing people. The
framers wisdom of placing the power to judge the application of
the law and to use conscience when bringing in a verdict has been
proven time and time a?ain. It is no less important today than
when jurors refused to find defendants guilty of breaches of the

Fugitive Slave Act.

Although FIJA doesn't endorse proposed legislation, we recognize
that HB 463 acknowledges a jury's rights, powers, and duties in
bringing in a general verdict. This will pay immeasurable
dividends for the State of Alaska. More of its citizens will come
away from their experiences in court satisfied that the system
actually delivers justice. Italso will be an important tool for
legislators to recognize trends in public opinion.

Finally, as 12-year veteran of the Oklahoma House Of
Representatives, | understand the importance of your role and the
decisions you must make. If I can be of any further assistance to
you or your colleges, please feel free to contact me.

Charles Key
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(Cite as: 106 Cal.Rptr.2d 295)
Supreme Court of California

The PEOPLE, Plaintiff and Respondent,
V.
Arasheik Wesley WILLIAMS, Defendant and
Appellant.

No. S066106.
May 7, 2001.

Defendant was convicted in the Superior Court,
Santa Clara County, No. 178305, Paul R. Teilh, J.,
of the misdemeanor offense of unlawful sexual
intercourse with a minor, and he appealed. The
Court of Appeal affirmed, and defendant appealed.
The Supreme Court, George, C.J., held that: (1)
excusing ajuror who refused to follow the law
regarding charge did not violate defendant's right to
ajury trial, and (2) ample evidence established
juror's inability to perform his duties as a
demonstrable reality.

Affirmed.
Kennard, J., filed a concurring opinion.
Werdegar, J., filed a concurring opinion.

West Headnotes

[1] Criminal Law <©=+ 2(2)
110k 1152(2)

Supreme Court reviews for abuse of discretion the
trial court's determination to discharge a juror and
order an alternate to serve; if there is any substantial
evidence supporting the trial court's ruling, the
Court will uphold it. West's Ann.Cal.Penal Code §

1089.

[2] Jury <@="97(1)
230k97(1)

Juror who refuses to follow the court's instructions
is unable to perform his Huty. West's
Ann.Cal.Penal Code § 1089.

[3] Jury <@=149
230k 149

Trial court did not violate defendant's right to a jury
trial by excusing a juror who refused to follow the
law regarding misdemeanor charge of unlawful
sexual intercourse with a minor. West's
Ann.Cal.Penal Code 88§ 261.5(b), 1089.

[4] Jury <@=-33(2.10)
230k33(2.10)

[4] Jury <@=149
230k149

Circumstance that, as a practical matter, the jury in
a criminal case may have die ability to disregard the
court's instructions in the defendant's favor without
recourse by the prosecution does not diminish the
trial court's authority to discharge a juror who, the
court learns, is unable or unwilling to follow the
court's instructions. West's Ann.Cal.Penal Code §

1089.

[5] Criminal Law 0=881(2)
110k881(2)

Jury has the ability to acquit a criminal defendant
against the weight of the evidence.

[6] Criminal Law <@=878(4)
1101:878(4)

Jury in a criminal case may return inconsistent
verdicts.

[7] Criminal Law <@=753.3
110k753.3

Court may not direct a jury to enter a guilty verdict
no matter how conclusive the evidence.

[8] Criminal Law 0=881(1)
110k881(1)

General verdicts are required in criminal cases, to
permit the jury wide latitude in reaching its verdict.

[9] Criminal Law <@=882
110k882

Prohibition of special verdicts affirms the notation
that, in criminal cases, it has always been the
function of the jury to apply the law, as given by die
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court in its chatge, to the facts, while preserving the
power of the jury to return a verdict in the teeth of
the law and the facts.

[10] Criminal Law <@=935(1)
110k935(1)

Verdict convicting a defendant that is not supported
by substantial evidence, or is contrary to law, may
be vacated on a motion for new trial, or the
resulting judgment may be reversed on appeal.

[11] Jury <@='149
230k149

Juror's statement that he objected to the law
concerning unlawful sexual intercourse and
confirmation that he was unwilling to abide by his
oath to follow court's instructions was sufficient to
establish juror's inability to perform his duties as a
demonstrable reality. West's Ann.Cal.Penal Code §

1089.

[12] Criminal Law <@=731
U0k731

Jury nullification is contrary to ideal of equal justice
for all and permits both the prosecution’s case and
the defendant's fate to depend upon the whims of a
particular jury, rather than upon the equal
application of settled rules of law.

[13] Criminal Law <§=734
110k734

Jurors are required to determine the facts and render
a verdict in accordance with the court’s instructions

on the law.

[14] Jury <@=149
230k149

Juror who is unable or unwilling to determine the
facts and render a verdict in accordance with the
court's instructions on the law is unable to perform
his or her duty as a juror and may be discharged.
West's Ann.Cal.Penal Code § 1089.

*296 Barry P. Hell't, San Francisco, under
appointment by the Supreme Court, for Defendant
and Appellant.

Daniel E. Lungren and Bill Lockyer, Attorneys
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General, George Williamson, Chief Assistant
Attorney General, Ronald A. Bass, Assistant
Attorney General, Ronald E. Niver and Karl S.
Mayer, Deputy Attorneys General, for Plaintiff and
Respondent.

GEORGE, C.J.

A juror in this criminal case expressly refused to
follow the trial court's instructions regarding the
crime of unlawful sexual intercourse with a minor,
because the juror disagreed with the law
criminalizing such behavior. The trial court
dismissed the juror and replaced him with an
alternate juror. On appeal following conviction,
defendant claims the juror should not have been
discharged, because the juror’s refusal to follow the
law was proper under the concept of "jury
nullification." The Court of Appeal rejected that
contention and affirmed the judgment of conviction.
We agree with the Court of Appeal and affirm the
judgment.

Defendant Arasheik Wesley Williams was charged
inan L1-cour.t information with committing the
offenses of false imprisonment (Pen.Code, § 236),
[FN1] assault with a deadly weapon or by force
likely to produce great bodily injury ( § 245, subd.
(a)(1)), forcible rape ( § 261, subd. (a)(2)), battery
with serious bodily injury ( 8§ 242, 243, subd. (d)),
and torture ( § 206) against his former girlfriend.
Jennifer B., during three incidents occurring on
December 31. 1994, January 1, 1995, and January
9, 1995. The information further alleged that
defendant used a deadly or dangerous weapon in the
commission of five of the counts ( § 12022, subd.
(b)(1)), used a deadly weapon in the commission of
one of the charged rapes (§ 12022.3, subd. (a)), and
inflicted great bodily injury on the victim ~ *297 in
the commission of another of the counts (§ 12022.7,
subd. (a)).

FN1. Ail further statutory references are to the
Penal Cjde. unless otherwise noted.

As to the December 31 incident, defendant was
convicted of the misdemeanor offense of unlawful
sexual intercourse with a minor (§ 261.5, subd. h))
as a necessarily included offense of rape. As to the
January lincident, defendant was acquitted of all
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charges. As to the January 9 incident, defendant
was convicted of assault by force likely to produce
great bodily injury, false imprisonment, and torture.
The jury found true the allegation that he inflicted
great bodily injury on the victim, and found each of
the remaining allegations not true.

Defendant was sentenced to the middle term of
three years in prison on the conviction of assault by
force likely to produce great bodily injury, plus a
sentence enhancement of three years for inflicting
great bodily injury. Sentences on the false
imprisonment and torture convictions were stayed,
and defendant was sentenced to a concurrent term of
six m> hs for unlawful sexual intercourse with a
minor, .'or a total term of six years in prison

The Court of Appeal affirmed the judgment of
conviction

As noted above, the charges in this case arose from
three incidents involving defendant and his former
girlfriend.  Only the first incident is relevant to the
issue upon which we granted review.

At the time of the December 31, 1994, incident,
defendant was 18 years of age and his girlfriend,
Jennifer B., was 16 years of age. Both defendant
and Jennifer B. testified that they engaged in sexual
intercourse on that date; however, defendant
testified it was consensual, and Jennifer B. testified
defendant forced her to engage in intercourse by
threatening her with knives.

At trial, prior to the attorneys' closing arguments,
the court indicated that it would instruct the jury that
it could convict defendant of unlawful sexual
intercourse with a minor as a lesser offense included
within the charged offense of rape. Defendant's
objection was overruled.

During argument, defense counsel made the
following statement: "Something else has happened
in this case.... They have added misdemeanors to all
the charges you heard.... They added statutory rape
suddenly without notice or preparation. Now, what
is the role of ajuror on the statutory misdemc- tor
rape? Your role as ajuror is to fairly apply the
law. That's why we don't want computers. We
need the input of fair people, [defendant]'s peers, if
you will.  Law as you know is not uniformly

justice administered.

Page 3

applied. I can see five cars speeding and the
highway patrol is not likely to arrest any of the five.
Mores, custom [s] change. Times change. And
the law must be applied fairly. So if the law is not
being applied fairly, that's why you need fairjurors.
Now there is a case called bpuncan versus alaska [
Louisiana]. It's the Supreme Court of the United
States, 391 U.S. 145, 88 Supreme Court, 1444 [20
L.Ed.2d 491], And I would like to read to you just
two lines: 'The guarantee of jury trial in the federal
and state Constitutions reflect a profound judgment
about the way in which law should be enforced and
A right to jury trial is granted
to criminal defendants in order to prevent oppression
by the government." And further on in the case at
the end are the lovely words, 'A jury may, at times,
afford a higher justice by refusing to enforce harsh
laws." Please understand.” [FN2]

FN2. The language quoted by defense counsel
actually is from the decision in duncan V.
Louisiana (1968) 391 US 145, 155-156, 88SCt
1444. 20 L.Ed.2d 491. The "lovely words"
quoted by defense counsel appear in Justice
Marian's dissenting opinion. ( 1¢. atp. 187,
88 S.Ct. 1444 (dis. opn. of Harlan, J.).)
Defense counsel did not quote the
parenthetical phrase following those words,
which raises concerns about the concept of
juror nullification: "A jury may, at times,
afford a higher justice by refusing to enforce
harsh laws (although it necessarily does so
haphazardly, raising the questions whether
arbitrary enforcement of harsh laws is better
than total enforcement, and whether the jury
system is to be defended on the ground that
jurors sometimes disobey their oaths).” (oo )

*298 During the first day of deliberations, the trial
court received a message from the jury foreperson
indicating that Juror No. 10 "refuses to adhere to
Judge’s instruction to uphold the law in regard to
rape and statutory rape, crime Section 261.5(b) of
the Penal Code. He believes the law is wrong and,
therefore, will not hear any discussions.” [FN3] In
response, the trial court questioned Juror No. 10
outside the presence of the other jurors:

FN3. Tuc jury foreperson brought this matter to
the court's attention on the foreperson’s own
initiative, without prior instruction or direction by
the court, The trial in the present case occurred
prior to the adoption of CALJIC No. 17.41.1
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(1998). which states, in part: "[SJhould it occur
that any juror refuses to deliberate or
expresses an intention to disregard the law ...
it is the obligation of the other jurors to
immediately advise the Court of the
situation."  Because this instruction was not
given, we have no occasion in this case to
address the appropriateness or validity of this,
instruction.  This issue is pending before us
in a number of cases. (See, e.g., People V.
Engelman (2000) 77 Cal.App.4th 1297, 92
Cal.Rptr.2d 416, review granted Apr. 4,
2000, S086462.)

"THE COURT: [l]t's been reported to me that you
refuse to follow my instructions on the law in regard
to rape and unlawful sexual intercourse, that you
believe the law to be wrong and, therefore, you will
not hear any discussion on that subject. Is that
correct?

"[JUROR]: Pretty much, yes.

"THE COURT: All right. Are you governed by
what was said during argument by counsel?

"[JUROR]: Yes,

"THE COURT: You understand that there was an
improper suggestion and that it's a violation of the
Rules of Professional Conduct?

"[JUROR]: No, Idon't know that.

"THE COURT: All right. Well, I'm telling you
that's what it was. And I would remind you too that
you took an oath at the outset of the case in the
following language: 'Do you and each of you
understand and agree that you will well and truly try
the cause now pending before this Court and a true
verdict render according only to the evidence
presented to you and to the instructions of the
Court. You understand that if you would not
follow the instructions that have been given to you
by the court that you would be violating that oath?
Do you understand that?

"[JUROR]: I understand that.

"THE COURT: Are you willing to abide by the
requirements of your oath?

"[JUROR]: Isimply cannot see staining a man, a

Page 4

young man, for the rest of his life for what I believe
to be a wrong reason.

"THE COURT: Well, you understand that
statutory rape or unlawful sexual intercourse has
been described to you as a misdemeanor? Did you
follow that in the instructions?

"[JUROR]: I've been told it is a misdemeanor. 1
still don't see-if it were a SIO fine, Ijust don't see
convicting a man and  *299 staining his record for
the rest of his life. I think that is wrong. I'm sorry,
Judge.

"THE COURT: What you're saying is not the law
either concerning that particular aspect.

"[JUROR]: I'm trying as best I can. Judge. And

I'm willing to follow all the rules and regulations on
the entire rest of the charges, but on that particular

charge, Ijust feel duty-bound to object.

"THE COURT: So you're not willing then to
follow your oath?

"[JUROR]: That is correct.”

The trial court, over defendant’s objection, excused
Juror No. 10, replaced him with an alternate juror,
and instructed the jury to begin its deliberations
anew. The next day, the jury convicted defendant
of the above described charges, including unlawful
sexual intercourse with a minor.

[1] A trial court's authority to discharge ajuror is
granted by Penal Code section 1089, which provides
in pertinent part: "If at any time, whether before or
after the final submission of the case to the jury, a
juror dies or becomes ill, or upon other good cause
shown to the court is found to he unable to perform
his duty, or if ajuror requests a discharge and good
cause appears therefor, the court may order hint to
be discharged and draw the name of an alternate,
who shall then take his place in the jury box, and be
subject to the same rules and regulations as though
he had been selected as one of the original jurors.”
[FN4] (ltalics added; see also Code Civ. Proc., 88
233, 234.) "We review for abuse of discretion the
trial court's determination to discharge ajuror and
order an alternate to serve. [Citation.] If there is
any substantial evidence supporting the trial court's
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ruling, we will uphold it. [Citation.] We have also
stated, however, that ajuror's inability to perform
as ajuror must ' "appear in the record as a
demonstrable reality.” ' [Citation.]" (  People v.
Marshall (1996) 13 CaWth 799, 843, 55
Cal.Rptr.2d 347, 919 P.2d 1280.)

FN4. As originally enacted in 1895. Penal Code
section 1089 permitted the discharge of ajuror and
the substitution of an alternate juror only "before
the final submission of the case” and only if "a
juror diefs], or becomefs] ill, so as to be unable to
perform his duty." (Stats. 1895, ch. 213, § 1 p.
279.) In 1933 the statute was amended to permit
substitution of an alternate juror "at any time,
whether before or after the final submission of the
case to the jury," and expanded the basis for doing
s0 to include "if ajuror requests a discharge and
good cause appears therefor.” (Stats. 1933, ch.
521, 1 1, p. 1342)) In 1949, the statute again was
amended to permit discharge if "upon other good
cause shown to the court [the juror) is found to be
unable to perform his duty." (Stats. 1949. ch.

1312, § 1, p. 2300.)

[2] Ajuror who refuses to follow the court's
instructions is "unable to perform his duty" within
the meaning of Penal Code section 1089. As soon
as ajury is selected, each juror must agree to render
a true verdict " 'according only to the evidence
presented ... and to the instructions ofthe court!
(Coue Civ. Proc., §232, subd. (b), italics added.)

In People V. Coliins (1°76) 17 Cal.3d 687, 690.
131 Cal.Rptr. 782, 552 P.2d 742, after the jury had
begun its deliberations, ajuror sent a note to the
judge asking to be excused because she was "
‘unable to follow the Court's instructions concerning
deliberation." " Upon being questioned by the
court, she explained "that she felt more emotionally
than intellectually involved and that she thought she
would not be able to make a decision based on the
evidence or the law." ( iwid.) The trial court
dismissed the juror over the defendant’s objection.
We affirmed the resuiting ~ *300 judgment of
conviction, stating: "The extensive hearing in which
the juror steadfastly maintained that she could not
follow the court's instructions, that she had been
upset throughout the trial and that she wanted to be
excused, clearly justified a conclusion that she could
not perform her duty and thus established good
cause for her discharge." (1. at p. 696, 131
Cal.Rptr. 782, 552 P.2d 742;  People V. Sanchez
(1997) 53 Cal.App.4th 1435, 1446, fn. 2, 69
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Cal.Rptr.2d 16 [trial court is "duty bound" to
discharge a juror who is unable to follow the law];
People v. Wiliams (1996) 46 Cal.App.4th 1767,
1780- 1781, 54 Cal.Rptr.2d 521 [juror properly
discharged because she "was unable to comprehend
simple concepts, was unable to remember events
during deliberations such as recent discussions or
votes, and was not following the law"].)

In People V. Daniels (1991) 52 Cal.3d 815, 865,
277 Cal.Rptr. 122, 802 P.2d 906, this court upheld
the removal of a juror for misconduct, stating:
"[W]e believe the misconduct in the present case did
indicate that Juror Francis was unable to perform his
duty. That duty includes the obligation tofollow
the instructions ofthe court, and a judge may
reasonably conclude that a juror who has violated
instructions to refrain from discussing the case or
reading newspaper accounts of the trial cannot be
counted on to follow instructions in the future."
(Italics adaed.)

[3][4] Defendant contends, however, that the trial
court's order denied him his right to trial by jury,
because Juror No. 10 properly was exercising his
alleged right to engage in juror nullification by
refusing to follow the law regarding unlawful sexual
intercourse with a minor.  But defendant has cited
no case, and we are aware of none, that holds that a
trial court violates the defendant'- right to a jury
trial by excusing ajuror who refuses to follow the
law. The circumstance that, as a practical matter,
the jury in a criminal case may have the ability to
disregard the court's instructions in the defendant's
favor without recourse by the prosecution does not
diminish the trial court's authority to discharge a
juror who, the court learns, is unable or unwilling to
follow the court's instructions.

[5][6][7] It long has been recognized that, in some
instances, a jury has the ability to disregard, or
nullify, the law. A jury has the ability to acquit a
criminal defendant against the weight of the
evidence. (Horning v. District of Columbia (1920)
254 U.S. 135, 138. 41 S.Ct. 53, 65 L.Ed. 185 ["the
jury has the power to bring in a verdict in the teeth
of both law and facts"], not foil, on other grounds in
United Slates v. Gaudin (1995) 515 U.S. 506, 520,
115 S.Ct. 2310. 132 L.Ed.2d 444; United States v.
Schmitz (9th Cir. 19755 525 F.2d 793, 794 ["the jury
has the inherent power to pardon one no matter how
guilty"].) Ajury in acriminal case may return
inconsistent verdicts. (Dunn V. United Slates (1932)
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284 U.S. 390, 393-394, 52 S.Ct. 189, 76 L.Ed. 356
[the acquittal may have been the jurors' "assumption
of a power which they had no right to exercise, but
to which they were disposed through lenity"J;
United States V. Powell (1984) 469 U.S. 57, 64, 105
S.Ct. 471, 83 L.Ed.2d 461 [recognizing " 'the
unreviewable power of ajury to return a verdict of
not guilty for impermissible reasons' "];  People V.
Palmer (2001) 24 Cal.4th 856, 863, 103
Cal.Rptr.2d 13, 15 P.3d 234.) A court may not
direct ajury to enter a guilty verdict "no matter how
conclusive the evidence." ( United Brotherhood of
Carpenters v. United States (1947) 330 U.S. 395,
408, 67 S.Ct. 775, 91 L.Ld, 973; Sullivan V.
Louisiana (1993) 508 U.S. 275, 277, 113 S.Ct.
2078, 124 L.Ed.2d 182; United States v. Caraway
(9th Cir.1970) 425 F.2d 185, 185;  United *301
States V. Hayward (D.C.Cir. 1969) 420 F.2d 142,
144)

[8J[9] General verdicts are required in criminal
cases, in order to permit the jury wide latitude in
reaching its verdict. ( United States V. Spock ( 1st
Cir. 1969) 416 F.2d 165, 182.) "A general verdict
insures the input of compassion into ajury's
decisional process. The rule against special
verdicts and special questions in criminal cases is
thus nothing more nor less than a recognition of the
principle that 'the jury, as conscience of the
community, must be permitted to look at more than
logic.” [Citation.] In the words of one thoughtful
commentator, the prohibition of special verdicts
affirms the notation that '[i]n criminal cases ... it
has always been the function of the jury to apply the
law, as given by the court in its charge, to the
facts," while preserving 'the power of the jury to
return a verdict in the teeth of the law and the facts.'
[Citation. 1" ( United States V. McCracken  (5th
Cir. 1974) 488 F.2d 406, 419;  United States v.
Wison (6th Cir. 1980) 629 F.2d 439, 443
["[slubmitting special questions to the jury invades
the province of the jury and 'infringes on its power
to deliberate free from legal fetters; on its power to
arrive at a general verdict without having to support
it by reasons or by report of its deliberations; and
on its power to follow or not to follow the
instructions of the court...," [Citation.]"
(Fn.omitted.)].) [FN5]

FN5. We observe that these cases refer to the
ability of the jury as a whole to return a verdict
that is contrary to the law or the facts. No case of
which we are aware refers to an individual juror’s
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ability to disregard the law.

[10]  Thejury's power to nullify the law is the
consequence of a number of specific procedural
protections granted criminal defendants. Chief
Justice Bird, quoting Judge Learned Hand's
description of jury nullification as the juty's "
‘assumption of a power which they had no right to
exercise, but to which they were disposed through
lenity," " observed: "This power is attributable to
two unique features of criminal trials. First, a
criminal jury has the right to return a general verdict
which does not specify how it applied the law to the
facts, or for that matter, what law was applied or
what facts were found. [Citations.] M]|] Second, the
constitutional double jeopardy bar prevents an
appellate court from disregarding the jury's verdict
in favor of the defendant and ordering a new trial on
the same charge, [Citations.]" ( Ballard V. Uribe
(1986) 41 Cal.3d 504, 599, 224 Cal.Rptr. 664, 715
P.2d 624 (conc. & dis. opn. of Bird, C.J.).) The
United States Supreme Court has referred to the
ability of ajury in a criminal case to nullify the law
in the defendant's favor as "the unreviewable power
of ajury to return a verdict of not guilty for
impermissible reasons." ( Harris v. Rivera (1981)
454 U.S. 339, 346, 102 S.Ct. 460, 70 L.Ed.2d 530;
sec also People v. Palmer, supra, 24 Cal.4th 856.
863, 103 Cal.Rptr.2d 13. 15 P.3d 234.) [FN6]

FN6. Ajury is able to nullify the law only under
certain limited circumstances. Ina civil case, the
jury's ability to nullify a law is sharply curtailed.
The court may direct the jury ina civil case to
enter a particular verdict (Code Civ. Proc.. t 630:
Howard V. Owens Corning (1999) 12 CaIApp4th
621. 629-630. 85 Cal.Rptr.2d 3S6: cf. reople v.
Flood  998) 18 Cal.4th 470. 491, 76 Cal.Rpir.2d
180, 957 P.2d 869 [court may not direct verdict of
guilty in criminal case]), and a verdict that is not
supported by substantial evidence or is contrary to
the law may be vacated on a motion for new trial
or the resulting judgment may be reversed on
aBp_eaI. Even in a criminal prosecution, the jury’s
aoility to nullify the law is limited when it acts to
the defendant's detriment. If the evidence is
"insufficient to sustain a conviction." the court
"shall order the entry of a judgment of acquittal.” (
$ 1118.1.) A verdict convicting a defendant that is
net supported by substantial evidence, or is
contrary to law, may be vacated on a motion for
new trial, or (he resulting judgment may be
reversed on appeal.

*302 But the circumstance that the prosecution may
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be powerless to challenge a jury verdict or finding
that is prompted by the jury's refusal to apply a
particular law does not lessen the obligation of each
juror to obey the court's instructions. More than a
century ago, the United Stales Supreme Court
recognized that jurors are required to follow the trial
court's instructions. In sparfv. united states
(1895) 156 U.S. 51, 15 S.Ct. 273, 39 L.Ed. 343,
the trial court instructed the jury in a prosecution for
murder that there was no evidence that would reduce
the crime below the grade of murder. A juror
asked whether the jury could return a verdict of
manslaughter, and the trial court responded: "In a
proper case, a verdict for manslaughter may be
rendered, as the district attorney has stated, and
even in this case you have the physical power to do
s0; but, as one of the tribunals of the country, a
jury is expected to be governed by law, and the law
it should receive from the court.” (1¢. at p. 62, fn.
[., 15 S.Ct. 273)

In that case the United States Supreme Court found
no error in the trial court's instructions, or in its
refusal to instruct the jury that it could return a
verdict of manslaughter. The high court conducted
an exhaustive review of the authority then available,
which repeatedly and consistently supported a single
view, aptly stated as follows: " 'It is true, the jury
may disregard the instructions of the court, and in
some cases there may be no remedy. But it is still
the right of the court to instruct the jury on the law,
and the duty of the jury to obey the instructions.’
(Sparf V. United States, supra, 156 U.S. 51, 72, 15
S.Ct. 273, 39 L.Ed. 343.) The high court
concluded: "We must hold firmly to the doctrine
that in the courts of the United States it is the duty
of juries in ¢: minal cases to take the law from the
court, and apply that law to the facts as they find
them to be from the evidence. Upon the court rests
the responsibility of declaring the law; upon the
jury, the responsibility of applying the law so
declared to the facts as they, upon their conscience,
believe them to be." (4. at p. 102, 15 S.Ct. 273.)

In Taylor V. Louisiana (1975) 419 U.S. 522, 530,
95 S.Ct. 692. 42 L.Ed.2d 690, the United States
Supreme Court, in holding tha: the fair-cross-
section requirement is fundamental to the jury trial
guaranteed by ' Sixth Amendment, observed:
"The purpose of a jury is to guard against the
exercise of arbitrary power--to make available the
commonsense judgment of the community as a
hedge against the overzealous or mistaken
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prosecutor and in preference to the professional or
perhaps overconditioned or biased response of a
judge." But in tockett v. anio (1978) 438 U.S. 586,
596-597, 98 S.Ct. 2954, 57 L.Ed.2d 973. the high
court clarified: "Nothing in Taylor, however,
suggests that the right to a representative jury
includes the right to be tried by jurors who have
explicitly indicated an inability to follow the law and
instructions of the trial judge.” (See also morgan V.
ninois (1992) 504 U.S. 719, 730, 112 S.Ct. 2222,
119 L.Ed.2d 492 [recognizing the "trial judge’s
responsibility to remove prospective jurors who will
not be able impartially to follow the court's
instructions and evaluate the evidence"].)

The high court reaffirmed this view in vnited states
V. Caudin, supra, 515 U.S. 506, 510, 115 S.Ct.
2310, J32 L.Ed.2d < . which acknowledged "[t]he
right to have a jury make the ultimate determination
of guilt," but also recognized that "[i]n criminal
cases, as in civil, ... the judge must be permitted to
instruct the jury on the law *303 and to insist that
the jury follow his instructions.” (ia. at p. 513, 115
S.Ct. 2310.)

This view has deep roots. In 1835, in United
States V. Battiste (CCDM&SS 1835) 24 F.Cas.
1042 (No. 14,545), Justice Story, sitting as a Circuit
Justice, instructed the jury in a criminal case that
they were the judges of the facts, but not of the law,
stating: "]T]hey have the physical power to
disregard the law, as laid down to them by the
court. But I deny, that, in any case, civil or
criminal, they have the moral right to decide the law
according to their own notions, or pleasure. On the
contrary, I hold it the most sacred constitutional
right of every party accused of a crime, that the jury
should respond as to the facts, and the court as to
the law. It is the duty of the court to instruct the
jury as to the law; and it is the duty of the jury to
follow the law, as it is laid down by the court. This
is the right of every citizen; and it is his only
protection. If the jury were at liberty to settle the
law for themselves, the effect would be, not only
that the law itself would be most uncertain, from the
different views, which different juries might take of
I but in case of error, there would be no remedy
or redress by the injured party; for the court would
not have any right to review the law as it had been
settled bv the jury. Indeed, it would be almost
impracticable to ascertain, what the law, as settled
by the jury, actually was.... Every person accused
as a criminal has a right to be tried according to the
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