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This change and movement makes it clear to all - consumers and regulators alike - that
the type of small income-earning opportunity represented by direct sellers does not fall
under this law.

For your Information, in 1984 the North American Securities Administrators Association
developed a model Business Opportunity Sales Act (NASAA Model), which contains a
$500 threshold. In addition, the National Conference of Commissioners on Uniform State
Laws has a Model Franchise and Business Opportunity Act. This Act has a $500
threshold as well.

In summary, DSA opposes House Bill 393 in its current form. We would support an
amendment to raise the threshold amount from $200 to $500, placing the threshold in
the definitions section of the bill. This request is based upon the practices of the vast
majority of states regulating the sales of business opportunities as well as the Federal
Trade Commission. Inaddition, the two most widely referenced model acts in this area
contain a $500 threshold. Alaska's resources should be directed a fighting the fraud
posed by large business opportunity scams. Any law in this area should not confuse
Alaska’s consumers with a convoluted definition of a business opportunity.

Thank you for your time and attention to The Kirby Company’s concerns. Please do not
hesitate to contact me directly with questions or concerns. |can be reached by
telephone at (216) 529-6203 or by email to rahumav@kirbvwhg.com. Thank you for

your time and attention to this request.

RGSMkd
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Honorable Norman Rokeberg, Chair
House Judiciary Committee

Alaska Capitol Room 118 (MS 3100)
Juneau, AK 99801-1182 RE: HB 393 (Stevens) - Support

Dear Chair Rokeberg:

On behalf of the 112,000 members of AARP in Alaska, we urge you and your
colleagues on the House Judiciary Committee to support HB 393, authored by
Representative Gary Stevens.

HB 393 will address an issue that is often of concern to retirees... prepackaged
“business opportunities” targeted at novice entrepreneurs and “work at home” schemes.

The bill would require that sellers of business opportunities register with the State
and would require them to disclose specific information to the potential buyer before the
sale. They would also be required to use an escrow account to assure delivery of
promised goods and provide a 30-day right of cancellation to the buyer.

Representative Stevens has provided exceptions for some recognized direct
selling operations. HB 393 would target those individuals and organizations that should
not be allowed to operate in Alaska.

Government has a legitimate role in consumer protection. AARP believes HB
393 is an excellent example of appropriate oversight and regulation.

On behalf of all Alaskans who have been taken in by phony “business
opportunities”, AARP urges an “AYE" vote on HB 393.

Should you have any questions about our position, please feel free to contact
Marie Darlin (586-3637), Coordinator of the AARP Capitol City Task Force; Patrick Luby
(907-762-3314), AARP Legislative Representative; or me (907-245-5259).

Thank you for your consideration.

Sincerely,

Marguerite Stetson
Executive Council Member for Advocacy

cc:  Representative Ogan, Vice Chair
Representative Coghill
Representative James
Representative Meyer
Representative Berkowitz
Representative Kookesh
Representative Stevens
Marie Darlin, AARP Capital City Task Force
Pat Luby, AARP Legislative Representative

Aleska State Office | 3001"C" Street, Suite 1420 ( Anchorage, AKER | Phone: 07341277 | Fax Q0741200 | wwiaam.org
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March 14 2002

The Honorable Norman Rokeberg, Chair
Le%lslatlv_e Session Contact:

State Capitol, Room 118

Juneau, AK 99801-1182

Re; Opposition to House Bill 393 - a Proposal to Regulate the Sale of Business
Opportunities

Dear Representative Rokeberg:

| am writing on behalf of Herbalife International and its hundreds of Alaska distributors
concerning House Bill 393, a proposal to reﬂ]ulate_ the sale of business opportunities in
Alaska. Herbalife asaleadlntg member of the Direct Selling Association, has been
involved in the effort to curb fraud in the sales of business opportunities at the federal and
state levels since the 1980s. Business opportunity fraud undermines vital public
confidence in industries like direct selling, which Utilize and depend upon individual
entrepreneurship. Clear distinctions can e drawn between direct selling and business |
opportunities because the investment required to participate in a direct selling oppartunity
is comparatively low. Unfortunately, we are concerned that the definition of a business
opportunity in HB 393 is not clear and would cause confusion among Alaska’s consumers.

\We suppart the puipose of Ieglslatlon like HB 393, which is to protect Alaska's citizens
from risking large amounts of money for what might be an unproven or unprofitable .
business venture. Twenty-three statés have enacted similar laws in response to deceptive
and unfair practices in connection with the sale of business opportunities and the Federal
Trade Commission has adopted a Trade Requlation Rule (Trade Rule) in this area.
Unfortunately, we oppose House Bill 393 inits current form.

Herbalife International is a direct selling company with business in more than 50
countries. Throu%h our network of more than one million independent Distributors, we
sell close to $2 billion in nutritional and personal care products annually. As a member
of the DSA, we are part of an $83 hillion qlobal industry. In the U.S. alone, direct selling
%enerates $25 hillion in sales and has a sales force of more than 11 million people. We

ave on av_eragie over 30,000 direct salespeople per Congressional district and thus there
are approximately 30,000 direct sellers living and working in Alaska.



Profile of the Typical Direct Seller: Part-Time Sales Activity to Supplement Family
Income

Direct _seII_mcﬁ]ls_ a well-established method, for marketing products to consumers directly,
primarily in their homes. Companies within the industry market a broad range of
consumer products and services, including household cleaning products, cosmetics and
other personal care products, jewelry, cookware and other hotise wares, educational
materials, household decorative products such as baskets, home improvement products,
food, and vitamins,  Most direct selling companies within our industry are small
businesses. Qver 9.5 percent of the direct salespeople that market these companies'
products are independent contractors. Each of these independent contractors in effect is a
micro-small business. Simply stated, direct selling is an.ideal way for people with an
entrepreneurial spirit to earn’extra money without experience, without capital, and
without having to make a full-time commitment to an employer.

As the result of this ease of access and flexibility in work arrangements, direct selling has
wide appeal among women who have significant family responsibilities, as well as
attracting substantial numbers of minorities, the elderly, and handicapped persons. Of
our morg than 11 million independent contractor salespeople across the United States,

about 73 percent are women.

Alaska’s consumers need this proposal to regulate business opportunities to be crystal
clear on what exactly constitutes a business opportunity. Our one concern is the
exemption threshold of $200 contained in the ill and its placement in the Proposal. The
$200threshold contained in HB 393 is atypical of the thresholds in the other state
business opportunity laws. In fact only three states, Connecticut, New Hampshire and
North Carolina, coritain a similar threshold. These thresholds exist:

e To require a strict compliance mode on those business opportunities where people
investa large amount of money up-front;

* To focys limited, valyable state resources on situations where people can be
seriously harmed: and _ _ |

e To reassure people involved in small income-earning programs that they will be
protected from Inadvertent coverage.

The lower threshold would subject many small income-€arning oPportunltles {0 onerous
registration and bonding requirements, which would hurt many of these very small

businesses. It would alSo take the necessary focus of enforcement off the large business
opportunities, where people can be seriously harmed, and spread limited state resources

over a much wider field.

The clear trend in the regulation of business oRportunltles Is toward higher dollar
thresholds stated in the definitions section of the law. Amajorlt_F of the other twenty-
three states that re([;ula_te business opportunities and the Fedéral Trade Commission Use a
$500 threshold stated in the definitions section of their statutes and reglulatlons. Twenty-
seven states choose not to regulate the sale of business opportunities. “1f the state cnoodes



lo regulate the sale of business opportunities, Alaska should follow the trend and enact a
bill with a $500 threshold stated in the definition of a business opportunity.

In summary, Herbalife opposes HB 393 in its current form. We would support an
amendment to raise the threshold amount from $200 to $500, placing the threshold in the
definitions section of the bill. This request is based upon the practices of the vast
majority of states regulating the sales of business opportunities as well as the Federal
Trade Commission. In addition, the two most widely referenced model acts in this area
contain a $500 threshold. Alaska’s resources should be directed a fighting the fraud
posed by large business opportunity scams. Any law in this area should not confuse
Alaska’s consumers with a convoluted definition of a business opportunity.

On behalfof our company and its Alaska-based Independent Distributors, | thank you for
your time and attention to our concerns.

Sincerely,

Brian L. Kane
Chief Operating Officer
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March 13, 2002

The Honorable Norman Rokeberg
Alaska House of Representatives
State Capitol, Room 118
Juneau, AK 99801-1182

RE:  House BUI 393 - Relating to Unfair and DeceptiveTrade Practices
and the Sale of Business Opportunities

Dear Chairman Rokeberg:

On behalfofthe many Avon Sales Representatives in the State of Alaska, I'm writing to express
concern regarding House Bill 393 as it relates to the sale of business opportunities.

By way ofbackground, for 116 years, Avon Products, Inc. has been selling products through
independent Sales Representatives. These independent Representatives are primarily women
who often sell on a part-time basis, to supplement their income or to finance a short-term
objective, such as, hospital bills, college tuition, or vacation plans. The Avon Representative is
free to set her own hours and can sell as much or as little as she pleases, at times convenient to
herselfand her customers, either at the customer’s home or in the workplace where she may hold
a traditional job. In most instances, the Avon Representative sells to friends, co-workers, and

family members.

We feel the $200 threshold contained in House Bill 393 is much too low. This low threshold
would subject many small income earnings opportunities to onerous registration and
requirements that would gnaw at the roots of the direct selling entrepreneur. At the same time, it
would cause enforcement agencies to lose focus, which should be based on the larger business
opportunities, where individuals can be seriously hurt. We respectfully request the threshold be
set at $500, consistent with most other states. This is also consistent with the Federal Trade

Commission rule.



We also suggest thu' you modify the definition ofbusiness opportunity to place the threshold
exemption where it can be more easily identified. This would require the following suggested

change:
Add the underlined text to Scc.45.66.900, Definitions:

...(2) “business opportunity” means an arrangement under which the seller or a
person recommended by the seller will provide to the buyer, products, equipment,
supplies or services enabling the buyer to start a business for which the buyer is
required to pay an initial fee or sum of money in excess of $500 to the seller
and under which one or more ofthe following occurs oristo occur...and;

Change Sec.45.66.220, Exemptions, to conform as follows:

This chapter does not apply to a sale of or an offer to sell (1) a business opportunity if the
total amount of the payments to be made by the buyer under the contrac s less than $200

$500...

In summarv, Avon Products, Inc. is asking you to amend House Bill 393 to raise the threshold amount
from $200 to $500. We are also asking that the dollar exemption be more appropriately placed within

the text of the legislation.

We respectfully ask for your consideration in this matter.

Sincerely,

cc: Judiciary Committee
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Representative Norman Rokeberg, Chairman
House Judiciary Committee

State Capitol #24

Juneau, Alaska 99801

RE: Opposition in Current Form: HB 393/Business Opportunities

Dear Chairman Rokeberg:

| write on behalf of Alticor and our thousands of Alaskan Amway Distributors and
Quixtar Independent Business Owners to express our opposition to HB 393 - a
bill proposing to create a business opportunity law - in the bill's existing
form. We'd like to offer a potential practical solution. While we support the
sponsor's intent to protect Alaskans from unscrupulous, risky or overly expensive
business investments - this bill contains a fundamental flaw that must be

corrected.

In 1995, the Wall Street Journal noted cases of business opportunity where the
victims were defrauded of between $1,500 and $6,000. Alaskan consumers
would be best served if efforts, energy and resources were focused on the
perpetration of these types of serious and substantial frauds.

HB 393 currently contains a $200 threshold for business oppoitunities that
would be regulated by the act. However, the majority of other states that have
found a need to regulate this activity typically use a $500 up-front threshold.
It should also be revealing that many states with a reputation for strong
consumer protection programs (California, Florida and lllinois) - as well as the
Federal Trade Commission - also utilize $500 thresholds.

This standard $500 threshold protects small income opportunities such as those
offered by direct sellers including Amway/Quixtar distributors, Avon ladies, and
Mary Kay beauty consultants from the unnecessary burdens of state filing,
bonding, reporting and other requirements that may be appropriate for larger
enterprises. These small entrepreneurs earn money to supplement their family
incomes by selling products to family, friends and neighbors while interesting
others to do the same. Certainly, we wish to prevent unnecessary burdens upon
these small Alaska businesses and avert the chilling effects on others becoming

Amway/Quixtar distributors.


http://www.alticor.rom

The most fundamental reason for excluding opportunities under $500 (especially
direct sales opportunities) from the law is that such low-cost opportunities have
not been a significant source of business opportunity frauds - the very problem
HB 393 attempts to address. In addition, the mere cost of the regulation could
easily exceed the cost of the opportunity itself; and the financial statements and
other required documents are largely meaningless to direct sellers.

| have attached a proposed amendment for your consideration that would
address our concerns. Adoption of this amendment will protect Alaskan
consumers while avoiding inadvertent or unnecessary coverage of Alaskan direct

sellers.

Chairman Rokeberg, thank you for your kind attention. If you have any
questions please feel free to contact me at (616) 787-5633 or email

bharrison@alticor.com.

Sincerely,

Bryan Harrison
Corporate Government Affairs

CcC: House Judiciary Committee Members
Representative Gary Stevens
John Hesse, Direct Selling Association


mailto:bharrison@alticor.com

Add the underlined text to Sec. 45.66.900, Definitions;

(2) "business opportunity” means an arrangement under which the
seller or a person recommended by the seller will provide to the
buyer products, equipment, supplies, or services enabling the buyer
to start a business for which the buyer is required to pay an
initial fee or sum of money of $500 or more to the seller

and under which one or more of the following occurs or is to occur

. and;

Change Sec. 45066.220. Exemptions: This chapter does not
apply to a sale of or an offer to sell:

(1) a business opportunity if the total amount of the payments to
be made by the buyer under the contract is less than $290 $500.
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Norman Rokeberg
Le%]islativ_e Session Contact
Stale Capitol, Room 118

Juneau, AK 99801-1182

Re; House Bill 393 - Business Opportunities

Dear Norman:

| am writing this letter to you as the Chief Administrative Officer of Home Interiors & Gifts, Inc., a direct selling
company (the “Company”) that has been in existence since 1957. Our Company is based In Dallas, Texas and our
products Include framed artwork and mirrors, candles and candle holders, plaques, figurines, planters, artificial floral
displays, wall shelves and sconces which are sold to independent contractor sales representatives (“Displayers”) who
resell the products primarily using the “party plan” method to conduct in-home presentations or shows for potential
customers. As ofthe end of ihe year 2001, the Company sold Its products to approximately 59,000 Displayers In the
U.S., Mexico, Puerto Rico and Canada.

| understand that your committee is in the piocess of reviewing House Bill 393 - Business Opportunities concerning
the regulation of business opportunities in Alaska. 1appreciate your diligence in Investigating and considering all
communications and the positions of various businesses and individuals that have an interest in House Bill 393. We
understand and support your concern about the regulation of business opportunities, but would liko to make you
aware of the following facts:

+ Most states who havo enacted such regulations allow o $500 threshold in the definition of business
opportunity, and we encourage you, as you consider House Bill 393, to not only increase the threshold from
$300 to $500, but also to move it into the definitions section ofthe bill (see below).

It Is important that your consumers understand exactly what constitutes a “business opportunity” so that
they can comply with the bonding and registration requirements in House Bill 393. Please insure that
House Bill 393 clearly sets out the definition.

+ Keep in mind that the majority of other slates do NOT regulate the sale of business opportunities, and the
enactment of such legislation in Alaska could be a deterrent to doing business there.

For the reasons stated above, the Company opposes enactment of House Rill 393 in its current form; we would
support it if it is revised to raise the threshold level to $500 and the definition of “business opportunity” is clearly
stated in the definitions section of House Bill 393.

[ will be happy to speak with you at any time about our concerns and House Bill 393. Please contact me if you have
any questions.

Very truly yours,

Leonard A. Robertson
Chief Administration Officer

P.O. Box 619190 « DXlA), Thixes 75261-1910
W homolnwion.Lom
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ALASKA STATE LEGISLATURE

DOUSE JUDICIARY COMMITTEE

RcpiescniaiiveNorman Rokcbcig, Chairman State Caphol

Repi etentaiive Scott Ogan, Vice-Chairman Juneau, AK 99801-11S82
Repiescntative John Coghill Telephoie: (907)465-4990
Repiescntative Jeannetie James ] Fax:(907)465-2040
Repiescntative Kevin Meyei \

Repiescntative Ethan Berkowitz Heather M. Nobiega
Repiescntative Albert Kookesh Counsel to Committee

Sponsor Statement for HB 396
The Justin Wollam Act

The House Judiciary Committee at the request of the Anchorage Police DePartment has
introduced this legislation. HB 3% will assist the Department of Public Safety and
municipalities with the purchasing of equipment that will assist in the preclusion of
alcohol related offenses throughout the state.

HB 3% creates a $100 surcharge for the following offenses if a defendant pleads guilty
or nolo contendere to, forfeits bail for, or is convicted of:
L an offense listed in AS 04 (Alcoholic Bevera es?_ o
2. an offense listed in AS 28 (Motor Vehicles) that includes ingestion or
possession of alcohol as an element of the offense, _
3. aregulation adopted under AS 28that includes ingestion or possession of

alcohol as an element of the offense, or _ o
4. amunicipal ordinance under AS 28.01.010 that includes ingestion or
possession of alcohol as an element of the offense

The surcharge cannot be waived, deferred, or suspended. The court may allow
defendant who is unable to pay the surcharge to perform community work in lieu of the

surcharge.

In addition to the surchar?e, HB 396 creates an Alaska alcohol offense equlf)ment fund
in the general fund. The fund consists ofaﬁproprlatlonsmadeb_the legislature to the
fund. The legislature may ap{_)roprlate_ to the fund the annual estimated halance in the
account created for the collection of this new surcharge. The legislature may make
appropriations from the fund to the Department of Public Safety, and muniCipalities,
for the Furchase of law enforcement equipment that will assist in the enforcement and
prevention of alcohol-related offenses.

If enacted, this new law shall be referred to as "The Justin Wollam Act" in honor of
g\nchoaage Police Officer Wollam who was killed in the line of duty on July 9,2001 by a
ru kdriver,

The committee urges your support of this bill.

HB 396: 2/13/02



ALASKA STATELEGISLATURE

HOUSE JUDICIARY COMMITTEE

Ripicfcntative Norman Rokeberg, Chairman State Capitol
Rtpiesentative Scott Ogan, Vice-Chaiiman Juneau, AK 99801-1182

Repiescntative John Coghill
Repiescntative Jeannetie James
Repicsentative Kevin Mcyei

Tclcphone: (907) 4*" »990
Fax: (907)465-200

Repiescntative Ethan Berkowitz Heather M. Nobrega

Repiescntative Albert Kookcsh

Section 1:

Section 2:

Section 3:

Section 4:

Section 5:

Section 6:

Counsel to Committee

Sectional Analysis for HB 396

This Act may by known as the Justin Wollam Act.

Adds reference to the new surcharge statute. Makes stylist changes
to the language regarding surcharges.

Changes wording to reflect multiple surcharges.

Creates a new statute implementing a $100 surcharge for alcohol
related offenses. _
Lists offenses where applied
Court cannot fail to impose the surcharge
Surcharge cannot be waived, deferred, suspended
Surcharge to be paid within 10days of imposition
Failure to pay is contempt of court o
The stale, a mummpalltﬁ, or the court may institute
roceedlnﬂs to collect the surcharge
oney collected shall be deposited into the general

Creates the Alaska alcohol offense equipment fund.
e Fund is created in the general fund _
« Consists of appropriations made by the legislature
 The legislature may aPproprlate to the fund annual
balance of monies collected from surcharge
* The legislature may a[)pro riate from the fund to
m Department of Public Safety
m Municipalities L
for the purchase of equipment that will assist in the
enforcement and prevention of alcohol-related
offenses .
« Nothing in this section creates a dedicated fund

Adds reference to new surcharge statute.



Section 7:

Section 8:

Section 9:

Adds reference to new surcharge statute.

Refers to the repeal of Section Qupon the earlier of: -
(1) the date that the Alaska Court System has the capability
to separately track and account électronically for money
collected vnder the new surcharge statute, or
(9 June 30,2003 | _
Requires the executive director of the court system to notify the
lieutenant governor and the revisor of statutés when the electronic
capability mentioned above has been obtained

Money collected by the court system under the new surchar_?e _
statute shall be accounted for separately and shall be deposited in
the general fund. The cou_rt_system shall by Feb. 1of each year,
rovide the Dept, of Administration, the Leg. Budget & Audit
ommittee, and each house of the legislature with an estimate of
the money collected for that fiscal year.



STATE OF ALASKA
2002 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title

FISCAL NOTE

Alcohol Offense Surcharge

Fiscal Note Number:
Bill Version:
() Publish Date:

HB 396
2/21/2002

Dept. Affected]
BRU Alaska Court System

Component Trial Courts

Sponsor House Judiciary

Requester House Judiciary

Expenditures/Revenues

Component No. 768

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE

FY 2003

0.0

FY 2004

0.0

FY 2005 FY 2006 FY 2007

c.O 0.0 0.0

(Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL

0.0

Estimate of any current year (FY2002) cost:
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Pad-time
Temporary

ANALYSIS:

(Attach a separate page il necessary)

0.0

0.0

0.0 0.0 0.0

The court system does not anticipate any fiscal impact from the passage of HB 396.

Douglas Wooliver
Alaska Court System

F.spared by:
Division
Stephanie Cole
Alaska Court System

Approved by:
Agency

(Revised DL OVB)

Phone 463-4750

FY 2008

Date/Time 2/21/02 2:01 PM

Date 2/21/2002

Page 1of

0.0

0.0
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2002 LEGISLATIVE SESSION Bill Version: HB 396
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected: Administration
Title "An Act relating to surcharge ‘BRU Legal and Advocacy Services

on certain offenses..." Component Public Defender Agency
Sponsor House Judiciary by Request
Requester (H) Jub Component No. 1631
EXpendItUI’eS/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005  FY 2006 FY 2007 FY 2008
Personal Services ) «
Travel
Contractual
Supplies
Equipment

Land & Structures

Grants & Claims

Miscellaneous " * * * * *
TOTAL OPERATING

CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match . . . . . .
1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify 1ype--Do not abbreviate) . . . . . .
TOTAL

Estimate of any current year (FY2002) cost: 0.0

Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS

Full-time

Part-time

Temporary

ANALYSIS:  (Attach a separate page ifnecessary)
See attached.

Prepared by:  Barbara Brink, Director Phone (907) 334-4416
Division Public Defender Agency Date/Time 2/21/02 4:56 PM
Approved by: Jim Duncan, Commissioner Date 2/21/2002
Agoncy Department of Administration

Page 1 of2

(Hviser 92001 VB



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 396
2002 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

This bill provides fora mandatory surcharge of S100.00 to be paid by every person convicted of an offense
listed in AS 04, or an alcohol related state or municipal offense listed in AS 28. This would be ;n addition
to other applicable surcharges already levied under existing statutes.

Ifaperson fails to pay, the court can punish him or her through contempt of court proceedings.

This bill will have some impact on the Public Defender Agency. Because contempt of court proceedings
can result in imprisonment, a person can be appointed an attorney if it appears that he or she will end up in
jail. The Public Defender Agency believes that many people who are convicted of these offenses will have
difficulty paying this surcharge because of other financial demands. Fines, restitution payments to victims,
attorneys fees under Criminal Rule 39, existing surcharges including police training surcharges, fees for

s bstance abuse, anger management, and other required programs often take up all the available cash
indigent offenders and violators have.

Depending on how rigorously this surcharge is enforced, the legislation could have a considerable financial
impact on the Public Defender Agency. However, this impact is not possible to predict, therefore, an
indeterminate fiscal note is submitted.

Page 2 of 2



See. 12.55.039. Surcharge.

(a) In addition to any fine or other penalty prescribed by law, a defendant who pleads guilty
or nolo contendere to, forfeits bail for, or is convicted of a

(1) felony shall be assessed a surcha*-rte of $100;

(2) violation of a misdemeanor oflcnse under AS 28.33.030, 28.33.031, AS 28.35.030, or
28.35.032, or a violation of a municipal ordinance comparable to a misdemeanor offense under
AS 28.33.030, 28.33.031, AS 28.35.030, or 28.35.032 and adopted under AS 28.01.010, shall be

assessed a surcharge of $75;

(3) misdemeanor or a violation of a municipal ordinance if a sentence of incarceration may be
imposed for the misdemeanor or ordinance violation, other than a provision identified in (2) of
this subsection, shall be assessed a surcharge of $50;

(4) misdemeanor for which a sentence of incarceration may not be imposed, a violation or an
infraction under state law, or a violation of a municipal ordinance imposing a penalty authorized
by AS 29.25.070(a) if a sentence of incarceration may not be imposed for the ordinance
v. lation, shall be assessed a surcharge of $10 if the fine or bail forfeiture amount for the offense

is $30 or more.
(b) A court may not fail to impose the surcharge required under this section. The surcharge

may not be waived, deferred, or suspended. A court may allow a defendant who is unable to pay
the surcharge required to be imposed under this section to perform community work under AS

12.55.055(c) in lieu of the surcharge.
(c) The surcharge shall be paid within 10 days of imposition or such shorter period of time as

ordered by the court. Failure to pay the surcharge is punishable as contempt of court. Proceedings
to collect the surcharge may be instituted by the state, the municipality, or by the court on its own

motion.

(d) Money collected under this section shall be deposited into the general fund and
accounted for under AS 37.05.142.
(82ch 119 SLA 1994; am §4 ch 56 SLA 1998; am § 1ch 24 SLA 2000)

CrOSS references. For legislative findings and purpose in connection with the enactment of this
section, see 8 1, ch. 119, SLA 1994 in the Temporary and Special Acts.
EffeCt Of amendments. The 1998 amendment, effective August 27, 1998, rewrote subsection (a).

The 2000 amendment, effective July 27, 2000, in paragraph (a)(4) added "misdemeanor for which a
sentence of incarceration may not be imposed, a" at the beginning, inserted "imposing a penalty
authorized by AS 29.25.070(a)," and deleted "misdemeanor or" preceding "ordinance violation."

0 2001 by The Siale of Alaska and Mallliew Bender & Company, Inc.. a member of Ihe LexisNexis Group. All rights reserved. Use of this product
is subject to the restrictions and terms and conditions of the Matthew Bender Master Agreement.



Assistance in Obtaining New Legislation

Subject: Assistance in Obtaining New Legislation
Date: Fri, 13 Jul 2001 12:14:40 -0800

From: "Monegan, Walt" <wmonegan@ ci.anchorage.ak.us>
To: "Representative_Brian_Porter@ legis.state.ak.us™ <Representative_Brian_Porter@ legis.state.ak.i

"Senator_Rick_Halford@ legis.state.ak.us"' <Senator_Rick_Halford@ legis.state.ak.us>,
"'inadd@ corecom.net™ <madd@ corecom.net>

The Anchorage Police Department has been in the process of trying to
evaluate video camera systems for use in our patrol vehicles and have been
working with several companies to determine which unit would best fit our
needs. The biggest obstacle is always funding for the equipment and | have
received information from Richard Meadows of the Shawna LuAnn Meadows that
they were able to get the Illinois Public Act 91-0822 passed which states:

In addition to any other penalties and liabilities, a person who is found
guilty of or pleads guilty to violating this Section, mcludin% any person
placed on court supervision for violating this Section, shall be fined
$100.00, payable to the circuit clerk, who shall distribute the money to the
law enforcement agency that made the arrest. An%/ moneys receive! by a law
enforcement agency under this subsection shall be used to purchase law
enforcement equipment that will assist in the prevention of alcohol related

criminal violence throughout the State.

Any moneys received by the Department of State Police under this subsection
shall be deposited into the State Police DUl Fund and shall be used to
purchase law enforcement equipment that will assist in the prevention of
alcohol related criminal violence throughout the State.

| would like to get something similar enacted in Alaska to assist in the
purchase of equipment for law enforcement agencies to assist in the
prevention of alcohol related criminal violence in the State of Alaska. |
would apPreciate any help you could give me with implementing this. In
memory of O fficer Justin Wollam who was killed on 7/9/01 in the line ofduty
by a drunk driver, 1 was hoping we could name the new law after him.

Thank you for your help.

7/16/01 9:05 AM


mailto:wmonegan@ci.anchorage.ak.us
mailto:Senator_Rick_Halford@legis.state.ak.us
mailto:madd@corecom.net

Mothers Against Drunk Driving

Anchorage Chapter

3600 Arctic Boulevard Box 3 « Anchorage, AK 99503 » (907) 562-6890/Fax (907) 562-6896
Email: infodPmaddalnska.com

July 16,2001

Walt Monegan, Chief of Police
\nchorage Police Department
4501 South Bragaw St.
Anchorage, AK 99508

Dear Chief Monegan,

By way of this letter, please accept MADD’s full support toward efforts to create legislation resembling
[llinois Public Act 91-0822, which states:

“In addition to any other penalties and liabilities, a person who is found guilty of or pleads to violating this
Section, including any person placed on court supervision for violating this Section, shall be fined $100.00,
payable to the circuit clerk, who shall distribute the money to the law enforcement agency that made the
arrest. Any monies received by a law enforcement agency under this subsection shall be used to purchase
law enforcement equipment that will assist in the prevention of alcohol related criminal violence

throughout the State.”

MADD also supports the naming of this legislation after Officer Justin Wollam. The death of Officer
Wollam, along with three teenagers, is simply a continuation of the horror of drunk driving deaths in
Alaska. Officer Wollam’s death shall not be in vain, and this legislation will be a critical step in a direction
that will allow offenders who have chosen to drink and drive to provide financial support toward

enforcement, needs.

The devastation created in Alaska as a result of misuse, abuse and underage use of alcohol has been
tolerated too long, and every measure possible must be enacted to stop the destruction now.

Please do not hesitate to contact MADD for any assistance we may provide in your efforts.

Sincerely,

Marti Greeson
Executive Director

Cc: Representative Brian Porter, Speaker of the House of Representatives
Jeannette James, House of Representatives Majority Leader
Ethan Berkowitz, House of Representatives Minority Leader
Senator Rick Halford, President of the Senate
Senator Loren Leman, Senate Majority Leader
Senator Johnny Ellis, Senate Minority Leader

Drunk Driving is Breaking Alaska's
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Officer’s hometown heartbroken

m WOLLAM: Death of
friendly jpiy everyone
remembers stuns family,

In his two years as a Batrol offi-

nchorage Police De-

artment, Texas-bern Justin Todd

ollam impressed co-workers with

his enthusiasm for law enforcement
and his way with people.

“He was one of those guys it
would take you about 30,40 seconds
to like,” said Anchorage Police
Chief Walt Monegan.

U

He was one

ofthose friends in Texas.

guys it
wouldtake  ReRYSQiRER:
you about

30’ 40 cer with the

seconds

to like.

- Adhorace

Follie Chief

\WaltMonegan

A patrol supervisor described

him “as one of the nicest kids you'd
ever want to meet," said police
spokesman Ron McGee. “He was
ea%r to do the right thing.”
ollam had always been that way
— as a high school athlete, police
rookie oryoung father, according to
neighbors of the Wollam family in
close-knit Danbury, a town ofabout
4,000 in the flat, rice-?_lrowing Gulf
Coast country south of Houston.
“He was a model student," said
Tim Walch, his high school history
teacher and athletic coach. "On the
basketball court or the football field,
he was one of those guys who al-
ways did what he was supposed to
do, whatever the coach asked.”
Wollam, a 28-year-old family man
fulfilling a dream of serving as a

cop, died Monday morning in a
head-on collision with a Chevrolet
Blazer driven by a teenager.
Wollam is survived by his 27-year-
old wife, Kristy, and 4-year-old
daughter, Kristin, of Anchorage, as
well as his parents, William and Bev-
erI%/, an older brother, Russell, and
extended family members. His par-
ents were planning to travel to An-
chorage from Texas today with tick-
ets purchased by the Anchorage Po-
lice Department E.mplmlees Associ-
ation, the police union, McGee said.
In Anchorage, Wollam’s death
stunned fellow officers, who de-
clined to be interviewed Monday,
McGee said. Down in the Texas

See Back Page, WOLLAM
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Teenager's final moments pointto recenttroubled past

a ESPER: The 19-year-old
driver in fatal collision was
familiar face to police.

By ZAZ HOLLANDER

B

But the 19-year-old driving the red
Chevrolet Blazer that collided head-on
with a police car had slipped in and out
ofthe system’s fingers several times in
recentyears. o _

"It appears that in this case wejust
didn’t find the right combination of in-
terventions and opportunities,” said

Robert M. Esper eluded police for Robert Buttcane, state administrative

half an hour Monday morning before juvenile probation officer. “I don't
his life and three others ended in a know what the system might have

fiery crash on the Glenn Highway.

done differently. It’s just that some-

times it doesn't take.”

Last month, Esper was among 15
students who graduated  from
McLauEhIin Youth Center in Anchor-
age. When he reglstered to vote at 18,
he gave his address as 2600 Provi-
dence Drive — McLaughlin.

Adults who tried to persuade Esper
to straighten out found him likable
when they talked to him, only to learn
that he had gotten into trouble again,

said Anchorage politician Ray Met-

calfe, a friend of the family. "I never
saw a bad side of him," Metcalfe said,
though he knew it was there.

A chronology of Esper’s offenses
can be pieced together from court
records and juvenile authorities:

In December 1998, Esper was ac-

cused of possessing marijuana at

school and was placed oninformal pro-

bation. Two months later, he was ac-
Sce Back Page, ESPER
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ORe our search is successful,” he

The Coast Guard Dane! will travel to Dutch

theft, according to court
records, and was on felony pro-
bation at the time of his death.

Events leading to the disas-
ter began 34 minutes earlier
and miles away, at Lake Otis
Parkway and 72nd Avenue, ac-
cording to police accounts.

At 3:23a.m., a patrol officer
sBpotted a red 1985 Cherolet

lazer "full ofyoun? people”
stopped at the side of the road,
said police spokesman Ron
McGee. The officer went to in-
vestigate and the Blazer took
off, McGee said. The officer,
who was not identified, pur-
sued briefly, turninﬂ on her
lights and siren, but the Blazer
accelerated.

When it became clear that
the driver did not intend to
stop, the officer slopped chas-
ing il and activated the depart-
ment’s no-pursuit policy, An-
chorage Police Chief” Walt
Manegan said.

To avoid the dangers of a
high-speed chase, especiall
through residential streets, of-
ficers faced with flight from a
routine traffic stop radio a de-
scription of the fleeing vehicle
to central dispatch. A'supervi-
sor then organizes a search by
other officers, who tty to locate
the fleeing driver and keep the
car in sight, McGee said.

This "is what happened
Monday, he said. Over the
next half-hour, the Blazer was
seen several times and fol-
lowed from a nonthreatening
distance.
~ Esper was spotted almost
immediately traveling west on
O’Malley Road toward Min-
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ANCHORAGE
Justin Todd Wollam, 28

Anchorage police officer
Justin Todd Wollam, 28, died
in the line of
duty July 9,
2001, on the
Glenn High-
way.

Services
will be at 2
p.m. today at
Anchorage
Baptist Tem-  Wollam
F{Ie. Dr.Jerry Prevo and the

ev. Dan Hebert will officiate.
Pallbearers will include police
officers A. Pate, E. Pratt, J.
McKay, D. Pardue, C. Mueller,
A. Rockom and R. Billet. Hon-
orarX pallbearers will include.
the Anchorage Police Depart-
ment, Charles Cash II,James
Easterling, Russell Wollam
and Billy Christensen. Addi-
tional services will be held
Tuesday in Angleton, Texas.
Burial will be in Dar]bu%y
Cemeteiy in Danbuiy, Texas.

Mr. Wollam was born May
16,1973, in Houston, Texas. A
1991 graduate of Danbur
High School, he attende
Alvin Community College.

Mr. Wollam served honor-
ably in the U.S. Air Force from
1993 to 1995. After his
discharge, he worked for the
Danbury Police Department
from 1995 to 1996, when he
began working for the Angle-
ton Police Department.

InJuly 1998, he moved to
Anchorage. He began his ca-
reer with the Anchorage Po-
lice DepartmentinJune 1999

Mr. Wollam was posthu-
mously awarded the Police
Cross on July 9,2001.

He was a member of the
Danbuiy Baptist Church and
Alaska Peace Officer Associa-
tion.

His family said: “Justin was
aveiy loving husband and
father. His family was first in
his life. He was an outstanding
police officerand was respect-
ed and loved by all who knew
him. He will be missed by all."

Mr. Wollam is survived by

flVrO
13 xn g

his wife, Kristy Wollam of An-
chorage; daughter, Kristin
Wollam of Anchorage; par-
ents, W.R. and Beverly Wol-
lam of Danbuiy; brother and
sister-in-law, Russell and
Wendy Wollam of Angleton;
grandmother, Louise Wollam
of Danbur ;nthew,Terr
Wollam of Angleton; nieces,
Melanie Wollam of Angleton
and Savanna Cash of Anchor-
age;garents-m-law, Charles
and Chris Cash of Anchorage;
brother-in-law and his wife,
Charles and Kim Cash II of
Anchorage;(?randparents-m-
law, Bud and Allene Cash of
Laveme, Okla.; and many
aunts, uncles, cousins and
friends.

Donations to the Wollam
Memorial Fund are being ac-
cepted by the Anchorage Po-
lice Departmentand any
branch of Alaska USA Federal
Credit Union.

Arrangements were by
Evergreen Memorial Chapel
downtown.

KENAI
Arthur P. Lariviere, 53

Kenairesident Arthur Paul
Lariviere died July 11,2001, at
Central Peninsula Hospital in
Soldotna. He was 53.

Mr. Lariviere was born
Sept. 1,1947,in Ameshuiy,
Mass. He completed high
school and attended Haverhill
Trade School in 1965.

He moved to Alaska in May
1971 and lived in Anchorage
and Kenai.

Mr. Lariviere had worked
on the Alaska pipeline, as a
commercial crab fisherman,
asaprinterat FortRichard-
son Army Base, and as a fish-
ing guide in Kenai.

He is survived by his chil-
dren, Kristen and Adam Lar-
iviere of Florida; mother, Lu-
cille Lariviere of
Massachusetts; brothers and
sisters-in-law, David and Glo-
ria Lariviere of New Hamp-
shire, James J. Lariviere of
M assachusetts, and Richard
L. and Dot of New Hampshire;
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A roadside
memorial to
Anchorage
Police
officer Justin
T. Wollam is
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flowers on
Thursday.
Wollam was
killed early
Monday in a
head-on
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Highway. He
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other people
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the police
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ContinuedfromA-1
gantic storms that more than occasionally drop

(0]

down and ravage our. community,” Monegal .

said. “It is public safety oncers like Justin who
rush outin the turbulence and the wake ofthese
gigantic storms and try to provide aid for their
victims. We do it so routinely that sometimes we
forget our own personal danger, at least until
such time until one of those storms touches us.”
The Rev. Jerry Prevo said it’'s important to
acknowledge all law enforcement officers while
honoring Wollam’s memory. .
“It’s not until a time like this that we, the citi-
zensof this community, realize the serious dan-
?er the men andwomen of our police department
ace each day as they do theirjobs,” he said.
Prevo noted the efforts of Anchorage.police
Friday morning to apprehend five suspects in
an apparent home invasion robbery. Some offi-
cers arrived at the service still wearing their
tactical uniforms from the morning’s manhunt.
Lt, Gov. Fran Ulmer and Mayor George
Wuerch offered similar sentiments. Ulmer also
urged people to remember all those lost to drunk
driving and to strive topreventfuture disasters..
"We all can be part of making this a safer
state and keeping the tragedy you're experi-
encing here today with Justin’s family and
friends from happening to others®” Ulmer said;
“We owe him acommitment thatwe&reiwilling
to do our part in keeping the pain and agony of
drunk driving from/taking yet anotherjife.fi>
Ulmer said Wollam.is the 35th officer to die
in the line of duty in Alaska. She read his wife,
Kristy, a letter from Gov. Tony Knowles and
presented her with a state flag that flew over
the Alaska Capitol on Friday morning. f

After the speeches and prayers, the audi- ;

ence watched avideo of family photos. Sniffles
were heard and tears seen across the auditori-
um as “Go Rest High on That Mountain”
played while photos flashed on the large televi-
sion monitors. The shots included Wollam in
his high school football uniform, kissing his
wife at their wedding; singing karaoke with
friends and lying by a fireplace with his 4-year-
old daughter, Kristin. r,

Outside, an Air Force rifle team fire’d a 21-
gun salute. A police officer played taps while a
police honor guard folded the U.S. flag that
draped Wollam’s coffin. As Monegan presented
it to Kristy Wollam, her sobs could be heard in
the back ofthe room. . .

Thousands of people lined Northern Lights
and many more were snarled in trafficjams as
the procession escorted Wollam’s body to the
airport for transport to his hometown of Dan-
bury, Texas. Many people stood at attention
with hands over their hearts as the motorcade
passed. Some held signs, flags and candies.

Lt; Kris Miller said the sight of so many resi-
dents showing their support was gratifying.

“It’s to honor the fallen one but it inspires
those who have to continue,” Miller said as she
drove the 40-minute procession route. “It lets

£
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them know their efforts are valued.”

Monegan and eight officers are accompany-
ing the body to Danbuiy, where a funeral and
burial will take place Tuesday.

m Reporter Lucas Wall can be reached at lwall@adn.com or257-
4321.

MARC LESTER / Anchorage Dally News
Hundreds of police cars head west
on Northern Lights Boulevard on
Friday during a motorcade for
Justin Wollam. Wollam’s body was
being driven to the airportto be
flown to Texas.
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mbURVIVORS: Dead

officers family gets by J

one day at a time.

By LUCAS WALL BT
"Anchorage DallyNews

It has been three weeks
since Anchorage police officer
Justin Wollam died in a head-
on collision. His family is try-
t<rn% to pick up the piecesand

get on with life,

p- Wollam’s wife, Kristy, is too
devastated, to talk publicly
about her loss, said her father

Charles Cash.
“She’s on an emotronal

roller coaster right now,” Cash
See Back Page, survIvoRs

H». *-. .

Officer Justin
Wollam died In
a head-pn
&?"'S'Oﬂ Oh]rrtagrr
enn
onJuly ¢ 9g He
left a Wife and
a 4-year-old

daughter.

% T'&.
SURVIVORS:
Contiruedfrom A-1
said. “She’ll

and then youq tgloo at er
and shejust loo s like a lost lit-
tie girl. She’s havrnga reall
tough time with It because
think it’s the last thing any-
body expected to go through at
age 27 10 be a widow.
Wollam’s 4-year-old daugh-
ter, Krrstrn IS confused and
isn't able to understand what
happened July 9. “The other
day she.was talkrn about q]o
Ing to Disneyland, and s
started running through
list of who all would be gorn%
he said. “The last one of the
list, of course, was Daddy. And
. she asked where Daddy 1s, and
| told her he’s in heaven with
Jesus' She doesn’t compre-
’)Ahend that. She wants to know if
e could ch;et on an airplang
to heaven to see Dad-

Gash said he’s doing his

Mjbe”Ltd be there ?or his daugn-.

;v.vtC"even forsomethrng as mi-

as cuttin te rass.
"rea Y |cuItordeaI
ropr S get through,

-® ®re?smh way we can replace
Justin,” he Said. “WeVve al-
ways been a very close family
sowe'll try to build on that ard

Anchorage Dally News

" be thefne‘ aJsLthat family unrt to

support her.”
e assistance the family

has received has been superb,

said,

“I don 't know what kind of
shape wed be in or what wed
:be doing ifwe didn’t have the
supporf and the sincere cori-
cern of the entire Anchorage
community,”" Cash said,
“Kristy is ‘coping as best she
can. She’s receiving wonder-
ful support from the Police
Department. There’s been
not a day go by that at least
one police officer and/or their
wife_haven't stopped by the
house to see how she’s do-

The sight of thousands of
e0p Ie Irnrng Northern Lights
ou evar paying their " re-

spects, d urrn? t e grocessron
escortrng Wollam’s pody to the
airport [eft the family dmazed

and in awe,
“The only message that |

can send to"both APD and to

the Anchorage community I

JCust a great big. thank you,’
ash said. “We really appreci:

ate the suR port, and keep it

coming. Thé continued sup

ﬁort |s going to be needed for
er for auitesome time.”



RE: HB 396

[of

Subject: RE: HB 396
Date: Wed, 6 Mar 2002 15:11:05 -0900
From: "Marti Greeson" <mgreeson@ maddalaska.com>
To: "Heather Nobrega" <Heather_Nobrega@ legis.state.ak.us>

Hi Heather,
Just a note to add my concerns following the hearing on February 22:

The original gist of HB 396 was that there be a $100 surcharge on
alcohol-related convictions which would be returned to the arresting agency
for the purchase of enfocement equipment. As it was originally introduced,
this means there would be a 'full circle' of enforcement in the horror of
alcohol-related threats to the safety of our communities and our state which
currently exist. Enforcement officers would be able to see that their
enforcement is an integral part of a larger picture of attacking the alcohol
violations, and would see that their commitment to enforcement 1s also their
personal commitment to gaining current enforcement technology to do their

job.

As it sounded during the hearingi, if the surcharge were to go into a APSC
‘general fund' and made available for granting to all agencies, some

agencies or individuals may not have the same incentive or commitment to
their own communities to work harder for the benefit of other agencies or

communities.

I know it may sound strange to say that our enforcement agencies would not
see the good of the stateas a whole, but having worked for numerouspolice
a%encies in my homestateof Colorado,l do knowthat thecommitment of the
officers is to their own agency and to the community they serve.

Although we are the "Anchorage" Chapter of MADD, we have tried to keep an
eye to how the state can best be served, and | know the Legislature'sjob is
to look at what will best serve the state. This does not always applyto
individual communities who are looking for what is best for the place they

live, which is onlyright.
Let me know if that makessense to you.
Marti

Original Message--—--—-- _ _
From: Heather Nobrega [m ailto:Heather_Nobrega@ legis.state.ak.us]
Sent: Tuesday, February 19, 2002 5:37 PM
To: wmonegan@ci.anchorage.ak.us
Cc: Marti Greeson
Subject: HB 396

Chief Monegan,

Just a quick note to let you know that we have scheduled HB 396 for a
hearing in the House Judiciary Committee this Friday, Feb. 22nd. We
would ai)pre(:late any positive testlmoni/) that you, or others may be
available to give. This meeting will be teleconferenced at the

Anchorage LIO.

Thank you.
Heather Nobregc.

3/26/2002 2:18 PM
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Conviction surcharges not collected

Georgia courts are having a tough time
tracking drunk drivers’payments to a
fund for victims.

Eight years ago, Georgia set up
a fund to help crime victims.
Courts all over the state are
supposed to collect an extra fee
from drunken drivers to support it.

LUCY SOTO
Got a lip? Want to blow

But the fund may be short $3.2
the whistle? Email Lucy

million - nearly half of all it

Soto.
collected -- and no one seems to . Mailbag: Readers
know why. respond

» Lucy Soto bio

The agency in charge, the

Criminal Justice Coordinating

Council, can't say for sure how much might be missing.
It's never really kept track of how much courts are
supposed to be sending in.

The confusion is the product of a larger mishmash of

surcharges, imposed one by one over the years. They
make criminals pay extra on court fines for everything
from police pensions to drug abuse treatment.

Legislators who voted for the fines reaped the
short-term political benefit of helping victims, but they
provided no guidance for setting up a collection system
that could operate smoothly and with accountability.

UPDATE:

Fulton County
terminated s
problem-piagued
computer contract with
Nova Tech. But there's a
glitch. The company says
it canceled the
agreement first, and that
the county owes it

Hundreds of crime victims
who were out of work, or
facing stacks of medical or
funeral bills, might have
been helped with that
money. Based on last year's
average claim of $2,000, the
$3.2 million could have
helped in 1,600 cases.

The CJCC staff started
looking into the problem last
year. It began as an effort to
give more money to victims.
But before the CJCC could
ask legislators to raise the

money.

Nova Tech has had a
rocky relationship with

Fulton since it was hired
Mom 1000 inotnll
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may ic/c/u iu utoian vviimy
for voice and computer
systems in various
departments. County
files show a long list of

.. . TU . . complaints about the
It couldnl The agency had com£any.s work, lack 0,

never really Ined to reconcile resp”ns5,eness ancl
how much money it received * jci fS, oll]itlhl.
to how much money it was
supposed to receive. When
it took a closer look, it
appeared Georgia courts
had been handling
thousands of DUI
convictions in which the
surcharge for the victims
fund hasn't been passed on.

program's limits, it had to
predict how much money
would be coming in during
the next several years.

June 19).

Company workers
stopped showing up for
work in May. By August,
the county sent a letter
severing the contract and
saying 38 wiring requests
were still outstanding. It
was returned. Nova Tech
has had at least four
different addresses in the
; last six years. It moved
this? out of the Hurt Building
downtown in April without
leaving a forwarding
address.

How does this happen?
After eight years, shouldn't
we have a handle on all

lam not in any position at
this time to point fingers at
anybody, CJCC Director

Gale Buckner says. A county official finally

e-mailed owner Marie
Egana-Moriaty. She shot
a message back saying
her company was the
first to terminate the
contract. But officials are
still waiting for her to list
the materials she says
the county owes her for,

Buckner took over as head
of the CJCC three months
ago. In years past, Buckner
said, the agency didn't have
enough people to monitor
the fund day to day. On top
of that, the DUI figures it
received from the state
Department of Public Safety
did not contain enough detail Meanwhilei Fullon has

to allow a real accounting hired at least three other

contractors, Gates said,
to catch up on the
remaining work.

Buckner says she's
concentrating now on
making sure an outside
auditor checks out her numbers before trying to collect
from any court. She spoke with one who said they could

complete the job by May.

But that might not be necessary. After Spotlight asked
Gov. Roy Barnes about the situation, his spokeswoman
said Friday he plans to ask the State Auditor to examine
the collection system and see what needs to be fixed.

Preliminary work to straighten out CJCC's books shows
more than a half dozen courts owe more than 5100,000
apiece. Many others owe tens of thousands of dollars.

The Augusta-Richmond County State Court owes
5164,934, topping the CJCC's preliminary list. Cobb
County’s state court is next with an estimated debt of

$154,749.

Court clerks say the money might not be missing at all.
It's more likely, they sav. that the drunken drivers are

paid help from agency
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paying the fines in installments and just haven't finished
yet.

But it also could be the result of human error. The
system can't even be sure the fines are being
assessed, that drunk drivers are paying these fees, or
that the money is being passed on to the state treasury.

This is just one surcharge out of many that clerks
around the state have to track.

In Cobb County, State Court Clerk Diane Graham said
she collects 10 different surcharges for everything from
police training to treatment of brain and spinal injuries.
Until recently, when a computer began doing the work,
sentencing could take up to 30 minutes more just so the
judge could work out all the math to arrive at a total fine.

"To keep up on all of them," Graham says, "and to
make sure you have applied every surcharge to each
case you have to, as far as the clerk goes, it's an
accounting nightmare."

That's the kind of nightmare that’s just beginning for the
CJCcC.

Legislators didn’t exactly ensure the surcharges they
imposed would be easy to collect. But they did insert a
provision in the law saying failure to collect and
distribute the fees is a misdemeanor. The law also
allows the CJCC to charge a 5 percent late fee.

That's never happened. I"f hard to do that when you
don’t know what should coming in, much less
whether it's late.

And, with the legislative session little more than two
months away, what does all of this do for the agency's
goal of broadening the benefits to victims?

"I do not feel comfortable asking for additional benefits,"

Buckner says, "when I don’t know what's going on in my
house right now."

Back to ton | aic.com home
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Surcharge Assessments in State Courts

Kent Pankey

Contrary to efforts to improve public trust and confidence in the courts, the assessment

ofsurcharges in state courts has been increasing.llIn a recent survey of the state court
administrators in the fifty states, the District of Columbia, and Puerto Rico, the Information
Service found that the assessment of surcharges is more extensive now than was reported in an
national survey of practice conducted in 1985. Reporting on practices during the year 1997,
forty-four of the forty-five responding jurisdictions (98 percent) indicated that they assessed
surcharges in at least one type of court action. Only Puerto Rico indicated that it did not

assess surcharges.

All forty-four jurisdictions assessed surcharges in some type of criminal case, generally
upon conviction. Usually, surcharges were collected fora wide range of offenses; occasionally,
they applied only to a narrow range of offenses, such as those involving substance abuse or
domestic violence. In the 1985 survey of practice conducted by COSCA, only thirty-six of
fifty-three responding jurisdictions reported criminal surcharges.

Thirty-two of the forty-five responding jurisdictions (71 percent) clearly assessed
surcharges in civil cases. Twelve jurisdictions reported no civil surcharges, and one response
was incomplete. The extent of civil surcharge assessment reported for 1997 is almost double

the 38 percent reported for 1985.

As was the case in 1985, many of the responding jurisdictions did not clearly
differentiate traffic from criminal surcharges, creating considerable uncertainty about how
many slates assess surcharges in traffic cases. This difficulty probably stems from the fact that
many states still classify minor traffic offenses as criminal offenses (misdemeanors) rather than
as infractions or under some other designation. By careful review of responses and examination
of state code provisions, the Information Sendee has found thirty-nine of the responses to be
usable. These responses indicate that at least thirty-two of the forty-five respondents (82
percent of the thirty-nine providing usable data) do assess traffic surcharges. Again this data
indicates an increase in the extent of surcharge practices among the states, up from 62 percent
(sixteen among twenty-six usable responses) in 1985.

Recipients

Initial classification of the funds to which surcharge revenues are allocated has
identified over seventy-live preliminary categories of revenue recipients. With more details
about some of these funds, it is possible that some categories could be collapsed, but the
Information Service estimates there still would be more than sixty types of funds, with most
states having several ofeach. The courts benefited from very few of the surcharges that were

assessed in 1997.

In civil cases, the most frequent recipients of surcharge revenues were:



Court Administration 5

« court technology Hinds,

« indigent legal assistance iunds,

« law libraries, and

+ domestic violence shelters and services.

Other notable recipients were ADR programs, retirement funds forjudges and sheriffs, crime
victims, and courthouse restoration funds. Among criminal surcharges, the most common
beneficiaries were:

¢ crime victim funds,

« substance abuse counseling or treatment programs,
« law enforcement training funds,

« court technology funds,

sexual assault/domestic violence funds,

® retirement/pension programs, and

local jail funds.

Crime victim, substance abuse, and training funds likewise led the list of traffic surcharge
beneficiaries.

A few unique funds included a low-income housing fund, a legislative retirement fund,
a head injury program, a code revision fund, and an environmental fund.

Policy Implications

From their study of court costs in the mid-1980s, COSCA made the following
observations about surcharges:

« A concern of the judiciary must be for the appearance of impropriety that results
when the burden of taxation for the support of “public good” is placed on users of
the courts system. Surcharges are vulnerable to being viewed with suspicion at best.
Surcharges based on convictions present an even higher potential for conflict of
interest claims.2

« Another concern is the complication and confusion created by a number of
surcharges on the administration of monies handled by clerks of courts.1

+ Superfluous charges, which are not easily understood and accepted by the public,
erode confidence and should be eliminated.'

Al a time when the courts are exerting so much energy in the interest of improving public trust
and confidence, such words should have some meaning. In fact, IS findings indicate that the
situation is worse now than when those comments were written.

In the Standards that COSCA adopted in 1986, two relevant standards apply to
surcharges:



3.1 Surcharges should not be established.
3.2 Fees and miscellaneous charges should not incorporate surcharges.

From the standpoint of surcharges, the COSCA Standards have been utter failures so far.
Certainly, the authors of the Standards should be disappointed in developments to date, but it
is important to point out that the Standards are not pie-in-thc-sky pronouncements that can
simply be dismissed as unrealistic dreams. The authors understood political realities and
acknowledged them in the introduction to the Standards:

The standards are offered with an understanding of the historical, political, and
budgetary realities facing courts and legislative bodies and are intended to be used as a
model when states consider changes in their fees’ systems.

Why No Progress?

—Jane Hess, Chairperson
Committee to Examine Court Costs

No one wants to raise taxes; politicians are not going to call a tax a tax ifthey don’t
have to. Whether out of ignorance or not, surcharges are promoted as “user fees” that the
public, as it understands the term, seems to find more palatable than taxes.

Even/ man thatfm deth
liim selfe unfittoplead his
ownc cause in ant/ Court
shallhave Lihertie to
implot/ any man against
whom the Courtdoth not
except, to helpe him,
Provided hegive him noe
fee orrewardforhis
/mines.

--M assachusetts Body o f
L ibertieso f1641,§26

For the benefit of the courts and tho”e who
must use them, it is important to understand that
surcharges are NOL user fees. A user fee is a charge
that someone voluntarily pays in direct exchange for a
good or service. A filing fee is a fee that compensates
the courts for the administrative cost of handling case
documents. COSCA raised no policy objections
against fairly imposed filing fees. A surcharge,
however, is rarely voluntary and is rarely (in the case
of court surcharges) related to any activity in the
courts, let alone to any service rendered by the courts
in the payor’s case. In their basic nature, surcharges
are taxes or penalties.

Conclusion

From a policy standpoint, the persistence of surcharges is contrary to the stated
objectives within the justice community aimed at increasing public trust and confidence.
Given political realities, reduction of surcharge assessment practices is unlikely to occur
overnight. Nevertheless, during a period when improving public trust and confidence is
a leading theme of the justice community, a more intensive and effective effort by the



courts to educate both law-makers and the public about the harmfulness of surcharges
would be timely and is the most likely strategy to bring about positive change.

1According to the Standards Relating to Court Costs adopted by COSCA in 1986, a
surcharge is one of three classes ofassessments that are collectively called “court costs”:

“Surcharges” arc amounts added to fines, fees, or court costs that are used for
designated purposes (occasionally, they are configured as deductions from a
comprehensive assessment). Examples include law library funds; domestic violence
shelter funds; retirement funds forjudges, state police, and sheriffs; victims of crime
funds; funds for buildings and facilities; and training funds for law enforcement,
prosecutors, and others.

" Commentary to Standard 3.1, Standards Relating to Court Costs.

3 Ibid.
'Commentary to Standard 3.3, Standards Relating to Court Costs.



Effective dates. Section 7, ch. 119, SLA 1994 makes this section effective January 1,1996.

Editor's notes. With respect to subsection (d), 8§ 10, ch. 56, SLA 1998 provides the following:
"Notwithstanding the requirements of AS 12.55.039(d) and AS 37.05.142 that surcharges collected under
AS 12.55.039 be accounted for separately, the Alaska Court System shall deposit money collected under
AS 12.55.039 in the general fund and shall, by February 1 of each year, provide to the Department of
Administration, to the Legislative Budget and Audit Committee, and to each house of the legislature an
estimate of the money collected under AS 12.55.039 for that fiscal year."

Section 11, ch. 56, SLA 1998 provides a repeal date for § 10, ch. 56, SLA 1998 as follows: "Section 10
of this Act is repealed on the earlier of (1) the date that the Alaska Court System has the capability to
separately track and account electronically for money collected under AS 12.55.039, or (2) June 30, 2002.
The executive director of the Alaska Court System shall notify the lieutenant governor and the revisor of
statutes when the electronic capability described in this section has been obtained."”
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HOUSE COMMITTEE REPOf

gzte Referred to Committee: February 20, 2002 FURTHER REFERRALS:
Date of Committee Action: 4L-vs-o01>

The JUDICIARY Committee considered: HB 405
MOUSE DILL NO. 405 CRIMES COMMITTED ON STATE WATERCRAFT

"An Act relating to the prosecution of criminal offenses committed on or against ferries and other watercraft
owned or operated by the state; and providing for an effective date."
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Representative Kevin Meyer
HOUSE DISTRICT 19

SPONSOR STATEMENT
HB 405

“An Actrelating to the prosecution of criminal offenses committed on or against
ferries and other watercraft owned or operated by the state; and providing for an
effective date.”

House Bill 405 gives the State jurisdiction over state owned watercraft including
watercraft that is outside state waters.

Last year a young woman was sexually assaulted on a state ferry while it was traveling
from Bellingham to Ketchikan. The assault occurred while the ferry was in Canadian
waters. Under federal maritime law, the United States government has jurisdiction over
crimes committed on United States vessels in Canadian waters.

The jurisdiction to prosecute the crime by the federal government is not exclusive. The
State of Alaska may also prosecute the offense, as long as the state shows a sufficient
connection between the offense and a valid state interest, and the federal government has
not indicated intent to exercise exclusive authority over the offense.

In this particular situation, the District Attorney in Ketchikan presented the case to a
grand jury and the grand jury indicted the man on two counts of felony sexual assault and
four counts misdemeanor assault. However, the Superior Court dismissed the indictment,
finding that without a statute specifically authorizing the state to prosecute under these
circumstances, Alaska had no jurisdiction. The State is appealing that ruling.

The dismissal by the court is a concern because the crime is unlikely to be prosecuted by
the federal government or the Canadian government. The federal government does not
generally prosecute offenses such as sexual assault, and the Canadian government has
little interest in pursuing charges involving an Alaska victim on an Alaska ferry.

HB 405 will eliminate the loophole that prevents the State from prosecuting such crimes
in the future.

_ Email: Kepru.scntative_Kevin_Mcycr@Icgis.stulc.ak.iis ¢ Toll Free: g866) 465-4945
_Session: Statu Capitol Juneau, Alaska 09801-1182  Phone: (907) 465-4945 Fax: 5907) 465-3476
Interim: 716 W. 4th Ave,, #320, Anchorage, Alaska 99501-2133 « Phone: (907) 269-0199 Fax (907) 269-0197
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LOCAL COURT RULES STATE FERRIES AREN'T UNDER STATE JURISDICTION,
IMPERILS CREW and PASSENGERS

In a stunning decision by Superior Court Judge Lany Weeks, the crews and
passengers on the A.M.H.S. vessels have been threatened with both possible criminal acts
and civil actions. They've been left with no one to enforce order or law, and placed in a
bizsnre situation of baing sued by criminals In civil court if the crew acts to prated crew or
passengers. The court decision In the Vernon Jack case* appears to apply just to
Canadian Waters, but has implications any time a ferry Is not tied to a dock anywhere
except possible in Washington.

The US legal system and Common Sense have failed again. Other countries have
"Admiralty Courts’ staffed with people who know Maritime Law. The United States, and
the state of Alaska, appoints Maritime cases to judges who are not experts In Maritime
Law and then appoints DAs with far less (or no) experience and knowledge. | am told
Judge Weeks is fair and extremely conscientious, but he apparently had limited resources
presented to him. Now we are left with the following absurd and dangerous situation:

In a typical case of avoiding responsibility, all the involved bureaucracfes reilise to
act.

1) The U.S. Coast Guard won't enforce "crime" unless it is a crewmember committing the
act, and then only for certain defined acts. They won't enforce If the crime is against
crew by passengers/non-crew unless it is certain defined and extreme acts, or
passenger against passenger. They dump that on the FBI or, previously, on Hie State.

2) The Canadians won't enforce and arguably do not have Jurisdiction. The State (and
maritime law) has always argued that is correct - the Canadians don't have*jurisdiction.

3) The Feds won't enforce criminal statute except possibly specified crimes like terrorism
or mass murder. It is apparently a matter of budget and “importance*.

4) The AK Dlv. of Retirement & Benefits tried to argue a ferry deck is not Alaskan soil for
purposes of Residency. They lostthat Then the Alaska Permanent Fund Corporation
argued our decks aren't Alaskan soil south of foe Dixon Entrance A-B Line even on the
Rupert run. They lost that only when we got help from the Legislature.

Wo note that there are laws available, but apparently not the wili or budget Just as
examples, under Federal laws, 18 USC 2244 gives the Feds Jurisdiction over sexual
crimes at sea, and 18 USC 13a allows the Feds to takes on State laws under the
Assimilative Crimes Act. Butwhy should v/e have to report to the Feds at all?

5) Now a judge who Is seemingly unfamiliar with Maritime law and wasn't brought up to
speed by foe prosecutor declares crime committed on a ferry in Canadian waters is not
in Alaska Stale jurisdiction. Is he aware the entire Inside Passage is 'International
Waters? What about the Tustumena and Kennicott when in the Gulf of Alaska -
International waters and "beyond the boundary line”?

9) Aftor this decision, what use is a Trooper or Police Office riding in uniform except as a
scarecrow? Judge Weeks has just had to tell criminals they can disregard uniformed
Alaska Peace Officers and foe ferry crews. Our uniformed officers have been
invaluable up until now, | guess they are at least trained in how to restrain violent
people, but this seemingly open~~g”~tg”jj*onaltles.
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Alleged crime aboard Alaska ferry in

By TJVIIA KHIBIRY
Duly News s tiff W riter

A man accused ofrape on board a
state ferry might hot be prosecuted
if the Alaska Court of Appeals
upholds a recent Superior' Court
judge's c'eetoton.

On Jisyy 12, Superior Court Judge
harry t Voeka of Junsau dismissed a
Ketehlkra grand jury's indictment
against Vernon Jack, 29, of Boise,
Idaho, who is accused of sexually

assaulting a 15-ycar-old girl. The
alleged assault took place on bozrd
the Alaska Marine Highway ferry
M/V Matanuska while the ship was
in Canadian waters. The dismissal is
based on Jack's claim that Alaska
doea not ha.ee Jurisdiction.

Weeks, presiding judge for the
First Judicial District which includes

Ketchikan and Juneau, wrote in his
dismissal order that "there is no
question that this offense was com-

mitted outside the State of Alaska if
it was committed."

He cited a statute that allows the
state to prosecute Crimea committed
outside of Alaska only if the crime is
completed within the state.

"That, and the lack of any explicit
statutory authority allowing for
prosecutions on an Alaskan ferry in
Canadian watgers causes this court to
find that It 0OES not have jurisdic-
tion la the case," Weeks wrote.

Canadian waters raises|urisaiction issue

State prosecutors appealed Weeks'
decision on July 17, claiming, that
Alaka docs have.jurisdiction over
crimes committed bn on Alaska ves-
sel. The Matanuska is an American-
flegged ship, and Is owned end oper-
ated by the State of Alaska, said
Ketchikan Assistant - District
Attorney Dan Schally in a
Wednesday telephone interview,

Before Weeks' decision, the local

ous Ketchikan cose In which a man
allegedly assaulted a crow morabtr
aboard the same ship while it was in
Canadian waters. Thar man' ww
prosecuted, pleaded guilty to the
charges and was sentenced to 60
daysinjalL1

Prosecutors also cited U-S. foreign
relation} laws to support its jurisdic-
tion claim.

Responding to the prosecutor's

Kiisnar wrote that her client does
not necMsarily question the United
States' jurisdiction In the matter.

‘The issue before this court to
whether the State of Alaska has
jurisdiction over this case,” ehe
wrote.

The Alaska Legislature has
‘ejpresdy limited its jurisdictional
boundariesl in its statutes, wrote
Bssner, who was unavailable for an

prosecutor’s office had cited aprevi- opposition, defense attorney Bub Set, ‘Cnmtjurisdiction,'page 3
Cr
. oW Wednesd Thursday, Aug. 2,2001
interview Wednesday. y KETCHIKAN DAILY NEWS

Unless the Legislature drafts a broader jurisdiction statute, cm as
where criminal conduct occurs outside of Alaska's boundaries should
not be prosecuted in Alaskan courts, she argued.

"In the Instant case, It would ... violate jurisdictional due process for
this court to exercise jurisdiction simply beoause the United States
may have jurisdiction,* Ktosner wrote.

The problem, said Schally, is that if Alaska does not prosecute the
case, Jack likely w ill not be prosecuted at all.

Federal prosecutors do not try "ordinary* criminal cases, he said;
most criminal prosecutions in the United States occur at the state or
local level.

‘Pedestrian or ordinary crimes, even serious ones .. the feds arcjust
not involved in that," Schally said.

Canada could possibly prosecute Jack, said Schally, but is unlikely
to do so.

‘It has nothing to do With them other than the factthatit happened
off their coast, he said. "Their Interest in getting involved in that
probably would be low.*

Therefore, he said, the State of Alaska Is responsible for prosecuting
crimes committed on Its fonies, oven when they are in Canadian
water.

The prosecution also claims that Alaska has a vital interest in this
case.

Its written opposition to the dismissal motion states. *If people
believe that crimes can be committed on ferries to Alaska without any
real risk of being procecutad, then this could hav* aharmful affect on
tha welfare of Alaska's community, particularly tourism.*

According to a clerk at the state Court Of Appeals office In
Anchorage, paperwork on the case could take up to arr months, which
moone the court might not see tha case until January. Schally said the
court could choose to act quickly in this case after that, partly because
the defendant is still in jail, butthatthe appeals process can take more
than a year.

In the meantime. Jack is being held at the Ketchikan Correctional
Center Oft $3,000 bail. According to Alaska statutes,'if the state
appeals adismissal, the courtw ill setboil osif atrial was going to take
place.
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The court system does not anticipate any fiscal impact from the passage of HB 405.
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ANALYSIS: (Attach a separate page ifecessary)

This bill will allow the state to prosecute offenses committed on, or against, ferries and other state-owned
or -operated vessels. Recently, a superior cou-tjudge d;-r">icsc'0 a prosecution for rape that occurred on

an Alaska ferry while in Canadian water. The court found that there was no statutory authority for the
State of Alaska to prosecute the crime, even though the victim was an Alaskan, and the ferry was an
Alaskan ferry. This bill will clarify that the state has that statutory authority.

Crimes of this nature are relatively rare, and passage of this legislation is not anticipated to have a fiscal

impact on the Department of Law.
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CSFORHOUSE BILL NO. 427( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor's): REPRESENTATIVE GREEN

A BILL

FOR AN ACT ENTITLED

WORK DRAFT

22-LS1349YF
Ford
2126/02

"An Actrelating to civil claims against a third party and to the award of attorney fees in

claims against a third party; amending Rules 14(c) and 82, Alaska Rules of Civil

Procedure; and providing for an effective date."

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.17.080 isamended by adding a new subsection to read:

(e) For purposes of apportioning damages under this section, a defendant, as a

third-party plaintiff, may, as allowed under Rule 14, Alaska Rules of Civil Procedure,

add as a third-party defendant a person whose fault may have been a cause of the

damages claimed by the plaintiff.

*Sec. 2. AS 09.60.010 is amended by adding a new subsection to read:

(b) If a plaintiff asserts a claim against a third party and complies with the

equitable apportionment provisions of Rule 14, Alaska Rules of Civil Procedure, the

court shall award attorney fees to the plaintiff, third-party plaintiff, and third-party

defendant as required under Rule 82, Alaska Rules of Civil Procedure.

-1-
New Text Underlined [DELETED TENT BRACKETED]
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* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to
read:
DIRECT COURT RULE AMENDMENT. Rule 14(c), Alaska Rules of Civil
Procedure, is amended to read:

(c) Equitable Apportionment. For purposes of apportioning damages under
AS 09.17.080, a defendant, as a third-party plaintiff, may follow the procedure of
paragraph (a) to add as a third-party defendant any person whose fault may have been
a cause of the damages claimed by the plaintiff. Judgment may be entered against a
third-party defendant in favor of the plaintiff in accordance with the third-party
defendant's respective percentage of fault if. within 30 days after the third-party
defendant files an answer, the plaintiff files notice with the court of the plaintiffs
intention to have judgment in favor of the plaintiff entered against the third-
party defendant. If the plaintiff files notice as required by this paragraph,
judgment may be entered against a third-partv defendant [,] regardless of whether
the plaintiffhas asserted a direct claim against the third-party defendant, and attorney
fees may be awarded to the prevailing party as allowed under Civil Rule 82.

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to
read:
DIRECT COURT RULE AMENDMENT. Rule 82, Alaska Rules of Civil Procedure,
is amended by adding a new subsection to read:

(g) If a plaintiff asserts a direct claim against a third-party defendant and
complies with Civil Rule 14(c), the court shall award attorney's fees to the plaintiff,
third-party plaintiff, and third-party defendant as follows:

(1) if fault was not apportioned to the third-party defendant, the third-
party defendant is entitled to recover attorney's fees calculated under (b)(2) of this
rule, and the award of attorney's fees shall be divided equally between the plaintiffand
the third-party plaintiff; and

(2) if fault was apportioned to the third-party defendant, the plaintiff is
entitled to recover attorney's fees against the third-party defendant under (b)(1) of this
rule, and the third-party plaintiffis entitled to recover reasonable actual attorney's fees

or actual attorney's fees necessarily incurred in asserting the claim against the third-

CSHB 427( ) 2-
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party defendant as calculated under (b)(2) of this rule.
*Sec. 5. Theuncodified law of the State of Alaska is amended by adding a new section to
read:
CONDITIONAL EFFECT. Sections 1and 2 ofthis Act take effect only if secs. 3 and
4 of this Act receive the two-thirds majority vote of each house required by art. IV, sec. 15,
Constitution ofthe State of Alaska.
*Sec. 6. ThisActtakes effectJuly 1,2002.

3 CSHB 427( )
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February 25, 2002

Laura Achee TRANSMITTED BY FACSIMILE ~ (901) 465-4316
Representative Joe Green's Office
Capitol Buildin

Juneau, AK 99801-1182
Re:  Rc\iviou to Rule 82(e) revisions
Dear Laura:

John Pletcher reviewed the text of the legislative proposal which I sent you and
suggested that an amendment to Civil Rule 82(e) would also be apﬁroprlate as part of the
same bill. Civil Rule 82(e) governs Igarment of attorney's fees at the present time.

Enel scd is an amendment of Civil Rule 82(e) which compliments the amendment of
Civil Rule 14(c) which I sent earlier. Both should be incorporated into the same hill.
The statement of purpose behind the bill need not be changed.

A copy of Civil Rule 82, in its present form, is attached.
My best regards,
PLETCHER, WEINIG & FISHER

| Richard A Weinig

RAW/jv
cue.: Revision of Rule 82(c)
Civil Rule 82
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Under current state law, if a plaintiff sues a defendant who is only partially
responsible for the plaintiff’s loss, the defendant must prove to the court the
portion of fault shared by any third party defendants. If the original defendant is
successful, the plaintiff automatically receives ajudgment against the third party
defendant for the third party defendant’s percentage of fault. 1f a third party
defendant prevails, the original defendant must pay the third-party’s attorney fees.

The plaintiff bears no risk of incurring any third party defendant’s attorney fees.
This saves the plaintiff the cost (and liability) of pursuing all of the potential
defendants, and allows them to “cherry pick” the easy targets. It also creates an
undue burden on a defendant who is not entirely at fault for a plaintiff’s loss.

House Bill 427 would place the responsibility for pursuing third party defendants
on the plaintiff. The proposed changes to statute would require a plaintiff to file
notice with the court if the plaintiff intends to pursue judgment against any third
party defendants identified by the original defendant. The plaintiff then becomes
partially responsible for the attorney’s fees of any prevailing third party defendants

the plaintiff chose to seek judgment against.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
HB 427

2002 LEGISLATIVE SESSION Bill Version:
() Publish Date:

Jﬁﬁ\éision Datefl]l%er é!}%ﬁyﬁax\)mm | * Affectat Al Departments

omponent ——

eaﬂse%{er ﬁgﬂsg%g&ea??/ COmTll'[ee Component No.
enditures/Reven (Thousands of Dollars)
m%%%%”ﬂm eSO ey s e a0 Y2
[V
tractual
lI6S
[es
o
AL CPERATING W 0 00 00 00
CAPTALEXPENDITURES
CHANGE INREVENUES (
%Di (Thousanas of Dollars)
ecelpts
ﬁ;ﬁ\/r R ipts
mm"ﬁe 0 0 00 00 00

s

teIQP(a |€<;)fbaon &Hﬁ% ?ﬁl& qor%ﬁ |s ncluded n' %e Governor's FY 2003 budget proposal: 1

ﬁITIONS

'&ln’e

emporary

ANALYSIS. (Attach a separate page ifnecessary)

This bill is expected to have no fiscal impact.
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P.O. Box 102323 « Anchorage. Alaska 99510
Office: 813 West Third Avenue « Anchorage, AK 99501
(907) 258-4040 « FAX (907) 258-8751

March 1,2002

Heather M. Nobrega,j .d.

Staff to House Judiciary Committee
Alaska State Capitol
Juneau,Alaska 99801

Dear Ms.Nobrega:

I AM GRATEFUL FOR THE TIME YOU WERE ABLE TO SPEND WITH ME
DISCUSSING LEGISLATION OF IMPORTANCE TO THE ALASKA ACADEMY OF

Trial Lawyers & the Alaska Action Trust.

As WE DISCUSSED, HOUSE BILL 427 IS OF PAR.ICULAR INTEREST TO THE
PLAINTIFFS' BAR. THE BILL NOT ONLY ENCOURAGES FRIVOLOUS
APPORTIONMENT OF FAULT CLAIMS BUT UNFAIRLY SHIFTS THE BURDEN OF
THOSE FRIVOLOUS CLAIMS TO THE PLAINTIFF. WE BELIEVE THAT TO
FURTHER AND UNFAIRLY BURDEN INJURED PERSONS SEEKING REDRESS IS
NOT IN THE PUBLIC’S BEST INTEREST. SPECIFICALLY, TO CREATE A NARROW
FACT-FINDING WINDOW WHEN AN ADDITIONAL DEFENDANT IS BROUGHT
INTO A LAWSUIT BY THE ORIGINAL DEFENDANT CREATES A SITUATION IN
WHICH PLAINTIFFS ARE SUBJECT TO UNFAIR FINANCIAL RISK IN A SITUATION
NOT UNDER THEIR CONTROL.

IN ADDITION, WE CONTINUE TO BE CONCERNED ABOUT THE BLANKET

IMMUNITY PROVIDED TO CAB DRIVERS IN HOUSE BILL 68 AND WILL WORK
WITH THE CHAIRMAN OF THE SENATE JUDICIARY COMMITTEE TO ADDRESS

OUR CONCERNS.

Again,thank you for taking the time to meet with me.

Yours very truly, [/ [/ >

MichaelJd. Schneider 1 -






LEGAL SERVICES

LEG
DIVISION 4 WW\ACES
(907) 465-3867 or 465-2450 SlAIE State Capitol

FAX (907) 465-2029 Juneau, Alaska 99801-1182

Mail Stop 3101 Deliveries to; 129 6th St., Rm. 329
MEMORANDUM April 16, 2002
SUBIJECT: Regulation of tobacco sales (CSHB 429(L&C))
TO: Representative Lisa Murkowski
Attn: Amy
FROM: Michael F. Ford

Legislative Counsel

The CS you requested is enclosed. | wanted to bring two issues to your attention. [Firshj
in section 1 the Department of Revenue is given broad authority 'to adopt regulations
regarding tobacco wholesaler-distributor licenses. This authority is so broad it raises ah
i85ue regarding impermissible delegation ol' legislative authority. This issue could be
minimized if the regulatory authority were qualified by some standard such as "necessary
for protection of the public" or "necessary for collection of cigarette taxes."~Second,|in
Sec. 43.50.640(b) and 43.50.650(b), new language is added to make certain illegal sale,
distribution, ownership or possession of tobacco a separate violation of law each time it
occurs. However, while there can certainly be separate instances ofsale or distribution, it
is difficult to understand how there could be separate instances of ownership pre-

possession. "

Iwould suggest both ofthese issues be reviewed in the next committee of referral.

Please contact me if you have further questions.

MFrimb
02-065.Imb

Enclosure
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Representative Norman Rokeberg April 24, 2002

Chairman, House Judiciary Committee
Alaska State Legislature
State Capitoi, Room 118

Dear Representative Rokeberg:

I want to thank you for scheduling a hearing this week for House Bill 429, which would
assist the state in enforcing its tobacco tax laws by requiring the use of tax stamps on
cigarette packs — just as 46 other states require.

Requiring the use of tax stamps would make it easier to spot untaxed cigarettes coming
into Alaska and could add to state revenues by giving the Department of Revenue
another tool in stopping the sale and importation of untaxed cigarettes. Alaska’s
cigarette tax rate of $1 per pack is an incentive for consumers to look for ways to avoid
the tax. Although we do not know how many untaxed cigarettes are coming into Alaska
for personal consumption and resale, we believe it is an issue that could grow in time —
and we believe it is better to confront the potential before it becomes a serious problem.

This legislation would provide compensation for businesses for the additional expense
of affixing the tax stamps to cigarette packs, allowing them a discount on the cost of the
stamps. As part of the legislation, the department also proposes stepping up its
tobacco tax enforcement efforts with two additional staff members. We believe the
additional tax revenue that would be generated by improved enforcement with the tax
stamps would likely more than cover the additional costs and stamp discount paid to
businesses. The state would gain an additional $400,000 a year in cigarette tax
revenue for every 1% increase in tax receipts. Michigan, for example, reported an 8.7%
gain in cigarette tax revenues the first year of its stamp program in 1999. Although we
do not expect a similar revenue gain in Alaska, we believe there would be an increase.

Please contact me or Deputy Commissioner Neil Slotnick if you have any questions
about this legislation. Thank you for your consideration.

Sincerely,

Larry Persily
Deputy Comm issioner

prirtedon tocychd pepor
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* There will be a decrease in state revenues due to the higher commission paid to licensees (in the form of a discount on the state
cigarette tax remittance) to compensate them for the cost of affixing the stamp to cigarette packages, collecting the tax and remitting
it to tho department.

Howovor, thoro will bo an IndotormInato rovonuo gain to tho stato from this legislation, llkoly equal to or groator than tho
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The department anticipates that a cigarette stamp program wil' increase compliance with the state's cigarette tax laws, and therefore
will result in higher tax ri venues to tho stale. Unfortunately, it is not possible to predict how much additional revenue might be
generated for the state from the tax stamp program. (See secondpage foraditiocral aralysis)
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CSHB429(L&C)
Department of Revenue

Assumptions: The fiscal effect assumes that 40 million to 50 million packs of cigarettes will be
sold each year.

Program Summary: The program will consist of the annual purchase of tax stamps from a
stamp manufacturer. The stamps will be secured in fireproof safes by the Department of

Revenue.

Positions: The department expects that it will need two additional positions to handle the
purchase, sale, administration and enforcement of the new tax stamp program. Enforcement
includes conducting audits and other investigations to ensure that stamps are properly affixed to
cigarettes. These positions will also be responsible for the seizure and security of unstamped
product and its ultimate destruction. For this type of work, the department expects it will need a
full-time Revenue Auditor Il (Range 18) at an expected annual cost of $62,100 and a full-time
Tax Technician lll (Range 14) at an expected annual cost of $47,400.

Other Operating Expenditures: In the first year, approximately $10,000 will be needed for two
fireproof safes; $11,000 for two computers, software and work stations; $5,000 for travel
expenses; $2,000 for supplies; $3,000 for advertising costs and IT charges; and $38,000 for
stamp design and printing. Printing of stamps in all future years will cost approximately
$35,000, with supplies at $2,000, travel at $5,000 and IT and phone charges at $3,000.

Revenue: The department is unable to estimate the amount of additional revenue that may be
generated as a result of the tax stamp. Other states that recently adopted a cigarette tax stamp
program have found that the stamps significantly increased their tax revenues. Michigan
reported an 8.7 percent increase in cigarette taxes in the first year of its program, 1999. Initial
reports from Hawaii indicate an amazing 25 percent increase in tax collections. Although these
results from other states are encouraging, we do not have a reliable basis to predict the size of
the effect of cigarette tax stamps on revenue in Alaska. However, for every 1% increase in
cigarette tax collections, Alaska revenue would increase by approximately $400,000. An
increase of 1.25% in tax collections would be enough to cover the Department of Revenue costs

of this legislation.

Commission (discount to licensees): All other states, except Hawaii, allow licensees to
purchase stamps at a discount. The current national average discount is 3.05%. This bill
allows for a discount of 3% on the first 1 million stamps purchased by each licensee, 2% on the
second 1 million stamps purchased by each licensee, and 0.5% on the next 3 million stamps
purchased by each licensee. There is no discount on for purchases in excess of 5 million
stamps. The current tobacco statute allows a commission of C4% to licensees as
compensation for collecting the tax and remitting it to the department. Based on FY 2001 tax
filings, we estimate that the increase in the discount as a result of his bill would be

approximately $371,000 annually

Cost Increase to Licensees: Licensees will incur increased costs to place stamps on cigarette
packages. It is estimated that licensees could incur costs between $4,000 and $74,000
annually, after taking into consideration the discount, to comply with this bill.
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Effect of Discount Allowed Licensees

Alaska currently has 61 cigarette licensees. Ofthe 61, 49 are distinct companies that would

be entitled to a 3% discount on the first 1,000,000 cigarettes sold; a 2% discount on the second
1,000,000 cigarettes sold; and a 0.5% discount on the next 3,000,000 cigarettes sold. The following
estimated decrease in cigarette revenue due to the increase in the discount is based on FY 2001
cigarette tax filings. The calculation shows what the discount would have been if the new discount

rates had been in effect.

Tad Tadde gaetes

Effect on Revenue Total Taxable Cigarettes Packages Total Discount
Cigarettes eligible for 3% disc 228,098,220 11,404,911 $ 342,147
Cigarettes eligible for 2% disc 130,828,400 6,541,420 $ 130,828
Cigarettes eligible for 0.5% disc 250,665,340 12,533,267 $ 62,666
Cigarettes eligible for 0% disc 214,255,246 10,712,762 $
Total discount based on 2001 data 823,847,206 41,192,360 $ 535,642
Less 0.4% commission currently allowed $ (164,769)
S 370,873

Effect on allowing 3%/2%/0.5% discount on stamp purchases

NOTE: Other states give discounts between 0.3% up to 10% of the value of the stamp. Hawaii
actually charges licensees a 1.7% fee to purchase the stamps. The average discount allowed

by all states is 3.05%.



Millions d Cigarettes

JULY 96-JUNE 97

Reported Taxable Cigarettes
Note: Tax increased from $.29/pack to $1.00/pack on 10/1/97
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Fiscal Year

Prepared by BFRIED 4/26/2002

Percent Change

Fiscal Years 98/97

Fiscal Years 99/97

Fiscal Years 00/97

Fiscal Years 01/97 =-21.8%
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Wholesale Price n Thousands

JULY 96-JUNE 97

Reported Taxable Value of Other Tobacco Products (OTP)
Note: Tax increased from 25% to 75% of Wholesale Price on 10/1/97
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Fiscal Year

Prepared by BFRIED 4/26/2002
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Milios d Ddlars

JLY BINE 97

Actual Cigarette Excise Tax Revenues
Note: Tax increased from $.29/pack to $1.00/pack on 10/1/97

JLYI7-INE B JLY BINE D
Hscd Year

Prepared by BFRIED 4/26/2002

JLYBIUNE D

JULYOO-JUNE (L

Page 1



Milios d Ddlars

JLY BINE 97

Actual Cigarette Excise Tax Revenues
Note: Tax increased from $.29/pack to $1.00/pack on 10/1/97
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Comparison of Cigarette Excise Tax Revenues

Brad Reaues B Ravenues Bessd on Agarette Vdunes Riar to Tax inoeese
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ALASKA CEPARTIVENT CF RFBVENLE
TAXDOMSON

NUMBER OF TAXABLE CIGARETTES: ACTUALS JULY 1996 - JAN. 2002

MILLIONS OF CIGARETTES

TOTAL CIGARETTES JULY 96 - JUNE 1997
TOTAL CIGARETTES JULY 97 -JUNE 1998
TOTAL CIGARETTES JULY 98 -JUNE 1999
TOTAL CIGARETTES JULY 99 -JUNE 2000
TOTAL CIGARETTES JULY 00 -JUNE 2001
TOTAL CIGARETTES JULY 96 -JAN. 1997 =
TOTAL CIGARETTES JULY 97 - JAN. 1998 =
TOTAL CIGARETTES JULY 98 -JAN. 1999 =
TOTAL CIGARETTES JULY 99 -JAN. 2000 =
TOTAL CIGARETTES JULY 00 -JAN. 2001 =
TOTAL CIGARETTES JULY 01 -JAN. 2002 =

On Cctober 1, 1997 the tax rate on dgarettes wes
increased from $.29 to $1.00 a pack .

s
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November

December

January
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$332,009
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$350,426

$116,301
$318,640
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$3.38
$4.9
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$353,252
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$120,072
$338,944
$353,112
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$415,246

$143,058
$391,270
$446,148
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$408,420

$148,763
$351,026
$381,321
$387,893
$465,200

$158,105
$374,888
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$1,750,304
$3,797,614
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ALASKA DEPARTMENT OF REVENUE

Tax Division

WHOLESALE VALUE OF OTHER TOBACCO PRODUCTS: ACTUALS FOR JULY 1996- JAN. 2002

($ THOUSANDS)  oTP TOTAL JULY 1996 - JUNE 1997 7,000
OTP TOTAL JULY 1997 - JUNE 1998 6,686
OTP TOTAL JULY 1998 - JUNE 1999 6,570
OTP TOTAL JULY 1999 - JUNE 2000 7,093
OTP TOTAL JULY 2000 - JUNE 2001 7.228
OTP TOTAL JULY 1996 - DEC. 1997 3,934
OTP TOTAL JULY 1997 - DEC. 1998 4,124
OTP TOTAL JULY 1998 - DEC. 1999 3,725
OTP TOTAL JULY 1999 - DEC. 2000 4,237

On Cctdber 1,1997 the tax OTP TOTAL JULY 2000 - DEC. 2001 4,130
rate on OTPwes increased OTP TOTAL JULY 2001 - DEC. 2002 4,567
fron23%6to 756 o
whdesde vdLe.
800
600
400
B 9793 V)00 Ol 6607 98990001 9607 9B 990001 9597 98990000 9597 93990001 9507 9B 99 00 0L 96 97 98 9 0001 o7 93 99 0p oy o O 3 99 00OL - 97 9599 00 01 47 93 99 00 0L 97 93 99 0O
JNE JUY AGKSI S O Nov D Jan BB MARH ARL MY

CAUTION: COMPARISONS SHOULD BE DONE WITH CARE BECAUSE OF THE EXTENSIVE STOCKPILING THAT TOOK PLACE FROM JUNE - ADDITIONALLY. THESE NUMBERS ARE SUBJECT TO
CHANGE DUE TO LATE OR AMMENDED RETURNS, UNE -SEPTEMBER 1997
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