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level of protection to the public. Nevertheless, since the Auditor expressed
these concerns, the Board will review the Lawyer Referral Service to determine
the extent to which we could further comply with the ABA Model Rules.
Presently a limited numbei of lawyers, 113, participate in the Service. Thus,
we will also review the extent to which mtwould be feasible to continue the
program given the costs of adjusting the Service to meet the ABA § Model

Rules.

Recommendation No. 2: The Alaska Bar Association agrees with the
importance of public notice.

The Bar Association agrees that timely public notification of its meetings is
important and the Board has conscientiously complied with the statutory
requirement to give public notice of its regularly scheduled meetings.

The Audit noted 3 instances in which the notice period was somewhat shorter
than the required 30 days.

Notice of the August 27, 1998 Board meeting was published on July 22, 1998,
more than the required 30 days. However, the Board decided to publish an
additional notice that it would, at that meeting, be considering a proposed
Mandatory CLE rule at that August 27, 1998 meeting. That additional notice
of a specific agenda i1tem was published on August 21, 1998. Notice of a
specific agenda item was not required under A.S. 44.62.310, so the second

notice was simply a courtesy.

Our files indicate that on July 19, 1999, the Bar faxed a notice to the
newspapers with a request that the August 19, 1999 Board meeting notice be
published no later than July 21, 1999 (30 days prior). K was published on
July 22, 1999, one day late.

Notice of the August 9, 2001 meeting notice was published on July 18, 2001.
There is a note in the file that due to an oversight the Bar staff neglected to get

the notice to the newspapers tinely.

Given the importance of this i1ssue, the Executive Director and the Executive
Assistant will calendar publication of Board notices with greater lead time.

To further increase public access, the Board will begin posting iIts meeting
notices on the Alaska Online Public Notice System, beginning with Its next
meeting in January 2002. The Board understands that it is fulfilling its
obligation under AS 08.08.075 to provide public notice ana jpen meetings and
that 1ts participation in the Alaska Online Public Notice System does not



Response to Legislative Audit
January 3. 2002
Page 4

change its exemption under AS 08.08.100 for the adoption of bylaws and
regulations. In addition, the Bar will continue publishing notices of its

meetings on Its website.

Concluding Comments: Lawyer self-regulation has been effective in Alaska.

The overall conclusion of the audit is that the Board effectively serves the
public interest through its lawyer admission and discipline process. We also
believe that lawyer self-regulation is working veiy effectively in Alaska. To iIts
credit, the Alaska Bar Association has one of the most aggressive and effective

discipline systems in the country.

It is also our belief that the present management system of the Bar provides a
blend of private and governmental functions, insuring both accountability and
good management. For example, the Bar is an instrumentality of the state and
subject to legislative audits. Its meetings are open to the public. Members of
the public siton discipline hearings and fee arbitration panels as well as on the
Board of Governors. Its discipline functions are overseen by the Supreme
Court, which assures a sound investigative and judicial process of discipline.
Finally, the statewide lawyer membership on the Board also ensures that the
Bar Association is both responsive to the needs of itsmembers and qualified t
address such issues as admission standards and peer review.

Again, thank you for the opportunity to comment on the audit report. We trust
that our response has been helpful, ana that it demonstrates the Board®s
continuing commitments to improving the profession and service to the public.
Sincerely,
Alaska Bar Association

Mauri Long
President
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Testimony cn HB362

Subject: Testimony on HB362
Date: Wed, 6 Feb 2002 12:55:16 -0800
From: akpirg@akpirg.org p£o g g ~002
To: <JRepresentative Norman Rokeberg@legis.state.ak.us>

Testimony on H2362

Barbara Williams, President Alaska Injured Workers <?xml:namespace prefix = stl ns -
"urn:schemas-microsoft-com:office:smarttags"/>Alliance

507 E. St., Suite 213, 278-3661
<?xml:namespace prefix = 0 ns = "urn:schemas-microsoft-com:office:office" />

| seek an amendment to the statute to condition the extension of the authority for the Alaska Bar Association Board
of Governors on a change of membership. My concern is not motivated by any lIdeological bias or like or dislike for

legal professionals.

As an unpaid lay educator | work with hundreds of injured workers who cannot find legal representation. | am often
referred workers by Alaska attorneys to help them with their contested claims. Invariably, these workers must contest
their claims against licensed attorneys in administrative and legal proceedings. | have asked the bar association to
monitor the behavior of these attorneys on an ongoing basis when they confront an unrepresented person to
determine if ethical and professional violations occur. The bar association has refused.

For this reason, | ask you to amend the statute as a condition of its extension to include a lay person who is
specifically familiar with these situations where unrepresented persons must negotiate and litigate against
represented persons; | am certain that from that position, the bar association and the Alaska State Supreme Court
can be motivated to police the behavior of licensed attorneys when they contest claims against ordinary working

people with no legal skills.

| of 2/6/2002 1:02 Plv
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Testimony on HB362
Barbara Williarns, President Alaska Injured Workers Alliance
507 E. &, Surte 213, 278-3661

I seek an amendment to the statute t condition the extension of the authority for the
Alaska Bar Association Board of Governors on a change of membership. My concem is
not motivated by any Ideological bias or like or dislike for legal professionals.

As an unpaid lay educator 1 work with hundreds of injured workers who cannot find legl
representation. 1am often referred workers by Alaska attormeys to help them with their
contested claims. Invariably, these workers must contest their claims against licensed
attomeys In adninistrative and legal proceedings. 1 have asked the bar association to
monitor the behavior of these attormeys on an ongoing besiswhen they confront an
unrepresented person to determine ifethical and professional violations occur. The bar
association has refusad.

For this reasn, lask you to amend the statute as a condition of itsextension
include a lay person who isspecifically familiar with these situations where
unrepresented persons must negotiate and Irtigate against represented persons. 1am
certain that fiom that position, the bar association and the Alaska State Supreme Court
can be motivated to police the behavior of licensed attormeys when they contest claims
against ordinary working people with no legal dalls.
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Sponsor Statement

HB 373
“An Act relating to marijuana and controlled substances and
forfeitures related to controlled substances”

Alaska is the only state in the nation that is required to process marijuana to a usable form for
evidence purposes. Under current law, when an arrcs,. is made for possession of marijuana, the live
plants are seized but before it is admitted as evidence, the marijuana must be dried, stripped and
separated. This process requires approximately 9,000 man-hours yearly with personnel cost of
approximately $250,000. This does not include the space and storage needed for this process or the
man-hours and space committed by the local police and the independent statewide drug task foices.

HB 373 would allow law enforcement officers to destroy excess marijuana above and beyond the

required amount needed to be retained as evidence in a criminal case. HB 373 would eliminate the
need for Alaska law enforcement officers to be involved in the labor intensive processing of seized
marijuana plants and would bring Alaska more in line with die federal requirements as well as other

States.

HB 373 also defines contraband as well as the disposition of contraband. A new section will be
added to AS 17.30.110 defining contraband, which includes the plants from which a controlled
substance can be derived. This bill consolidates the forfeiture regulations and provides the
commissioner of public safety or a municipal law enforcement agency a thorized by die
commissioner to dispose of contraband after a representative sample has been obtained as needed

for evidence.

This legislation allows those law enforcement personnel whose dudes involve processing of
marijuana to be used mote cffccdvcly. Itis also an important update to disposition and forfeiture

laws. I urge your support of HB 373.
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MEMORANDUM March 4, 2002
SUBJECT: Sectional Summary ofHB 373 (Work Order No. 22-LS0067\C)
TO: Representative LisaMurkowski
Attn: Robin
FROM: Gerald P. Luckhaupt

Legal Counsel

You have requested a sectional summary of the above-described hill. As a preliminary
matter, please note that a sectional summary of a bill should not be considered an
authoritative interpretation of the bill - the bill itsekfis the best staterent of its cotents.

Section 1. Amends AS 11.71.080 by allowing an aktermative method for determining the
weight of live marijuana plaits; the current method Involves reducing the marijuana to its
commonly used form (harvesting the r iarijuang) and then weighing it; the new altemative
method involves severing the roots from the plant and taking one-sixth the weight of the

plant less the roots.

Section 2. Provides that contraband shall be summarily forfeited to the State; defines
"contraband”’  include: (1) schedule 1A or 1A controlled substances, (2) any controlled
substances manufactured, distributed, possessed or acquired in violation of law, (3) plats
Trom which controlled substances are derived that have planted or cultivated in violation
of law or which are found growing wild, (4) a controlled substance or plant whose owner
is unknown, (5) dangerous raw materials or equipment used or intended for use iIn the
manufacture of controlled substances inviolation of law.

Section 3. Provides a conforming amendment to the change made insec. 2 of the hill.

Section 4. Provides that contraband under sec. 2 ofthe bill may be seized without a court
Ortkr.

Section 5. Makes changes to conform to ssc. 2 of the bl
Section 6. Makes a change to conform t sec. 2 of the lilll.

Section 7. Makes a change to conform to sec. 2 of the bill.




Representative Lisa Murkowski
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Section 8. Provides that contraband may not be remitted to one who claims ownership of
the contraband.

Section 9. Provides for the disposition of contraband; provides that evidence of
contraband retained as provided in this section s presumptively genuine or authentic
under the Alaska Rules ofEvidence.

GPLriImb
02-038. Imb
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March 11, 2002

The Honorable LisaMurkowski
Labor & Commerce Chair
House of Representatives
Alaska State Cepitol, Rm. 408
Juneau, AK 99801-1182

Dear Representative Murkowski :

On behalfof the Alaska Department of Public Safety, Iwould like to take this
opportunity o state the Department 3 support for House Bill 373, “An Act relating to
mari juana and controlled substances and forfertures related t controlled substances.””

Implementation of the provisions as specified inthe bill would be of great assistance to
law enforcement agencies around the state. The need for agencies to hanest, dry, groom
1 itsThost usable form, and store plant materials seized at marijuana grow operation®-
places an enormous burden on those agencies. Inyears 2000 and 2001 combined, law
enforcement agencies seized nearly 23,000 mari juana plants. Those plants equaled nearly
600 pounds of dried marketable material. An effort of thet magnitude puts a strain on
already over taxed resources. Your bill provides ameans to sinplify the process.

Also, the changes put forth inHB 373 conceming the disposition of contraband, will
certainly fecilitate the handling of items collected in the course of drug investigations.
The long-term storage ofmany of these 1tems of contraband until the cases have been
completely adjudicated has placed a strainon many law enforcement agencies. As one
can magine, because of the size of the equipment needed to produce marijuana, an
evidence facility can quickly be completely filled leaving little space for all the other
items of evidence an agency may be responsible for maintaining. Your proposed
statutory changes have the potential of relieving a large portion of thet burden.
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Please feel free to cottact myselformembers ofmy staffconcerning any questions that
you may have related toHB 373 and s’ effect and Alaska™s law enforcement efforts.
Thank you for your support of Alaska 3 law enforcement community.

Sincerely,

ac:  Colonel Randy Crawford, Director
Division of Alaska State Troopers

Royce Weller, Special Assistat
the Commissioner
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FISCAL NOTE

STATE OF ALASKA
2002 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title Weight of Marijuana/Contraband
Forfieture

Sponsor Representative Murkowski

Requester House Judiciary Committee

Expenditures/Revenues

Dept. Affected;
BRU

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003

Personal Services
Travel

Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL

Estimate of any current year (FY2002) cost:

0.0

0.0

0.0

FY 2004
0.0

0.0

0.0

0.0

FY 2005
0.0

0.0

Fiscal Note Number:

Bill Version:
() Publish Date:

HB373

Public Safety

AST_Detachments
Component AST Detachments

Component No. 2325
(Thousands of Dollars)

FY 2006 FY 2007 FY 2008

0.0 0.0

0.0 0.0

(Thousands of Dollars)

0.0

0.0 0.0

Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This bill will have no fiscal impact on the Department of Public Safety.

Prepared by:  Lt. JuliaGrimes
Division Division of Alaska State Troopers

Approved by: Commissioner Glenn Godfrey

Agency Department of Public Safety

(Revised 9/2001 OMB)

Phone 269-4532
Date/Time 3/22/02 4:29 PM

Date 3/22/2002
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LEGAL SERVICES

(907) 465-3867 or 465-2450 A State Capitol

FAX (907) 465-2029 Juneau, Alaska 99801-1182
Deliveries to: 129 6lh St., Rm. 329

Mail Stop 3101
MEMORANDUM February 4,2002
SUBJECT: HB 375 (2002 Revisor™s Bill)
TO: Representative Norman Rokeberg, Chair
House Judiciary Committee
FROM: Pamela Finley
Revisor of Statutes

The following is a sectional amalysis of HB 375 (the 2002 revisor™s hill). The hill B
prepared under AS 01.05.036, which provides, inpart, that the revisor of statutes
. . . Sall prepare for submission o the legislature legislation for the
correction or removal of the deficiencies, aoflicts, or obsolete provisions,
or to otherwise 1mprove the form or substance of any portion of the statute
law of this State.
To assist the reader in understanding the bill, 1 have summarized the contents by listirg

sections that have similar purposes or effects.

Sections that celete, repeal, or update obsolete provisions: Sections 10, 12, 13, 15,
16, 17, and 18 amend or repeal provisions thet have become obsolete through time or
other legislative action.

Sections that correct errors 0" oversights: Sections 2-8 and 14 correct errors or
oversigits.

Sections that improve the form or substance of the law: Sections 1,9, and 11 propose
amendments t improve the form or substance of the statutory law of Alaska.

SECTIONAL ANALYSIS

Bill section 1 amends AS 01.10.070(d) to set out the effective date of an Act having a
definite effective date specified in the hill, when the governor signs the bill (or it
otherwise becomes law) after the specified effective cate. The added language would
indicate that the bill be.omes law on the day after it is signed by the governor (or
otherwise becomes law). For example, 1fa bill had a July 1 effective date, but was not
signed untl July 3, the actual effective date of the bill would be July 4. The reasoning is
that a bill cannot be effective utal all the required constitutional steps have occurred and
that using the next day after signature in such cases comes as close as possible o the
effective date intended by the legislature. This has been the practice while | have been
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revisor, and my predecessor informed me that this was the way lie interpreted such
effective dates. See ssc. 132, ch. 103, SLA 1995; ssc. 9B(C), dh. 61, SLA 2001; and .
21, ch. 63, SLA 2001. (As a matter of practice, 1 also have not indicated that such
sections are retroactive to the specified effective date because AS 01.10.090 states that no
statute s retrospective unless expressly declared therein.  Also, retroectivity may, in
some circurstances, be unconstitutional. However, the amendment proposed in hill
section 1 would not necessarily prevent a court from finding implied retroectivity in a
given case because the proposed amendment addresses only the effective date, which B
conceptual ly different from retreectivity.) 1have been informed thet Irtagation has been
filed conceming the effective date of secs. 10-13 of ch. 63, SLA 2001 (where the
governor signed the hill after the specified effective date), with the defendant claiming
thet those sections were effective 90 days after the governor signed the hill rather than
one day after the signing. That case will be decided on the law in effect at the tire, but
this bill section attenpts to clarify the rule for future situatios.

Bill section 2 attempts t resolve problems created by a floor amendment t
AS (9.10.060(c) last session In dh. 8, SLA 2001. Before the amendment of
AS (9.10.060(c), that subsection st a three year statute of limitations for cvil actions for
injuries suffered as a result of sexual abuse. Sexual abuse was defined by reference ©
certain sections of the criminal code, he., felony and misdemeanor sexual assault and
sexual abuse ofaminor, ineest, unlawful explortation ofaminor and farstdegree indecent
exposure.  Ifthe victim was under 18 at the time of the crime, under AS 09.10.140(a) the
limitations period would not begin running until the victim tumed 18. Moreover, ifthe
victim was under the age of 16 at the time of the crime, under AS (09.55.650 and
AS (09.10.140(b), the victim could bring an action for injuries caused by the specified
crimes even more than three years after the victim tumed 18 under certain circumstances.

The floor amendment repealed and reenacted AS (09.10.060(c) so trat there isno longer
any statute of limitations for cvil actions arising out of felony sexual abuse ofa minor or
felony sexual assukt. The floor amendment did not define “'sexual abuse™ or “'sexual
assault” by reference to any criminal code sectians, nor did the floor amendment change
AS (09.10.140(b), which was predicated on a three year statute of limitations. Whatever
else may now be covered by AS (9.10.060(c), it i clear that it would not cover
misdemeanor sexual abuse or assault. (AS 11.41.427 and 11.41.440.) Since there isno
longer a specific statute of limitations for those misdemeanors, the result of the floor
amendment was to make cml actions based on those misdemeanors subject to the two
year statute of limitations for torts, AS 09.10.070.

Bill section 2 amends AS 09.10.140(b) in two ways. Hirst, it indicates thet
AS (09.10.140(b) does not apply to claims thet are al lowed under AS (09.10.060(c). This
avoids any suggestion that AS 09.10.140(b) provides a statute of limitations for claims
that AS 09.10.060(c) indicates have no statute of limitatios.  Secondly, itchanges the
references from "‘three years” to "two years”, since two years will now be the statute of
limtations for those crimes listed in AS 09.55.650 thet are not covered by
AS 9.10.060(c). Bill section 2 does not attempt to further define what crimes are
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covered by "felony sexual abuse of a minor" or "felony sexual assault’ In
AS 09.10.060(c). That could involve policy choices that are not appropriate for a

revisor™s hill.

Bill section 3 amends AS 14.48.190 to change 'commissioner' to '‘commission'.
AS 14.48.150 requires certain records to be deposited with the commission (on
postsecondary education), not with a conmissioner.

Bill section 4 amends AS 15.20.207(g) o require a certificate for the questioned ballot
counting board to be retumed to the director by the 16th, rather than the 11th, day
folloving the election. In s=c. 53, ch. &, SLA 2000, the time by which the district
questioned ballot counting board was required to certify the questioned ballot totals was
changed from the 10th day after the election to the 15th day after the election. The
equivalent change should have been made InAS 15.20.207(g), but was not. This hill

section corrects that oversight.

Bill section 5 oonrects an error inch. 103, SLA 2001. This law amended AS 15.25.190

to provide that people nominated by petition would be put on the general election tellot,
not, as was formerly the case, on the primary kallot. Unfortunately, ch. 103 did not make

the same change INAS 15.25.180(@)(10). This section corrects that error.

Bill section 6 amends AS 16.43.160(f) to correct an 1naccurate U.S. Code reference o
the federal food stamp program.

Bill section 7 amends AS 18.56.300(b) by substituting "'registered under AS 08.48" for
"licensed under AS 08.48". AS 08.48 authorizes registration, not licensing, of architects,

engireers, land suneyors, and landscape architects.

Bill section 8 amends AS 23.30.017(c) by substituting "registered under AS 08.48" for
"licensed under AS 08.48". AS 08.48 authorizes registration, not licensing, of ardhitects,

engireers, land suneyors, and landscape architects,

Bill section 9 amends AS 33.32.017(d) to celete the phrase “the sum of*. The phrase s
Inaccurate because the subsection requires the nultiplication of two numbers.

Bill section 10 celetes from AS 35.15.080(F), a reference to AS 36.10.010, which was
repealed In 1986. (@ am planning on also deleting the references t schools in this
subsection in next year's revisor™s hill. This error, which appears in numerous sections in
AS 35, was discovered too late to be included in this year*s hill.)

Bill section 11 substitutes “James Dalton Highway' for "highway" in AS 35.40.010.
Originally, AS 35.40.010 was in AS 19.40, a chapter in which "highway" refers to the
James Dalton Highway. The sectionwas renumbered in 1982. The amendment in this
hill section clarifies the highway towhich the section refers.
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Bill sections 12 and 13 change the U.S. Code citatias t the Older Americans Act iIn
statutes that authorize the Alaska Commission on Aging t adninister and set policy for
the adninistration of the federal programs as provided under the Older Americans Act.
The amendment would expand the citation t include the Older American Community
Service Employment Program, Grants for Native Americans, Allotments for Vulnerable
Elder Rights Protection activities, and Native American Organization provisions, all of
which are now part of the federal Program for Older Americans. This amendment is
based on the assumption thet the legislature intended the Commission on Aging to have
authority over the federal program in general, not just specific subsets of it Ifthis isnot
the case, these sections should be deleted from the hill.

Bill section 14 substitutes "AS 45.29" for "'AS 45.09.101 -45.09.507" in AS 45.02.401.
This corrects an oversight inch. 113, SLA 2000, which repealed AS 45.09 and enacted

AS 45.29 in issted.

Bill section 15 substitutes "'AS 46.03.250 -46.03.313" for ""AS 46.03.250 - 46.03.314"
INAS 46.03.760(@). AS 46.03.314 was repealed in 1991.

Bill section 16 amends AS 47.05.012, conceming incorporation by reference by the
Department of Health and Social Services, 1 change "HCIA, Inc.” t "Solucient”. Due
t amerger, Solucient has replaced HCIA, Inc. Also, the ""Agency for Health Care Policy
and Research™ 1schanged to the ""Agency for Healthcare Research and Quality’ due to a

name change of that organization.

Bill section 17 repeals AS 36.10.006 and AS 18.55.934(b). AS 36.10.006 states the
legislative purpose In adopting AS 36.10.010. Because AS 36.10.010 was repealed in
1986, AS 36.10.006 issuperfluous. AS 18.55.934(b) refers to a seecial fund for the 1964
earthquake. The Legislative Finance Division confirms that the fund no longer edists,

except in the reference INAS 18.55.934(b).
Bill section 18 repeals temporary law provisions in three different Acts.

Sections 1-18. ch. 9, SLA 1985 contain provisions for the longevity bonus (section 1)
and a permanent fund dividend annuity (sections 2-18). Under sections 25 and 26, dh.
99, SLA 1985, section 1 would take effect when sections 2-18 were repealed, and
sections 2-18 would take effect when section 1 was repealed. Since the legislature has
not chosen t "activate” either altermative in the lest 16 years and has in the meantime
amended both the longevity bonus program and the permanent fund dividend program so
substantial ly thet sections 1-18 of ch. 9, SLA 1985 would have to be remitten even if
the legislature did decide o adopt the policy in section 1 or sections 2-18, all the relevant

sections are proposed for repeal.

Chapter 148, SLA 1990 authorized a land exchange between the University of Alaska
and the Department of Natural Resources of certain land iIn the Kenai River Special
Management Area (Slikok Creek area). Several years ago, an employee at the Dept, of
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Natural Resources informed me that the land exchange did not happen and trat the DNR
is no longer pursuing the land exchange. After several more years of inection, 1am
proposing that thisAct be repealed.

Section 19 gives the hill an immediate effective date.

Attached hereto isthe text of AS 36.10.006 and AS 18.55.934(b), which are proposed for
repeal.

PF:med
02-096.med
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TEXT OF PROVISIONS PROPOSED FOR REPEAL

AS 36.10.006:

Sec. 36.10.006. Statement of purpose.
The legislature adopted AS 36.10.010 in response 1o problems and concemns identified by

the findings of facts INAS 36.10.005 o

(D ensure that qualified resident workers do not remain unemployed while
nonresident workers are employed on construction projects funded by the state or a
political subdivision of the state iIf the purpose of the project includes reducing the
unemployment of residants;

(@ ensure that qualified resident workers do not remain unemployed while
nonresident workers are employed on construction projects funded by the state or a
political subdivision of the state;

(3 reduce the level of unemployment among residents of the State.

AS 18.55.9340)1
(9)) The governor may expend money from the natural disaster recovery

fund of 1964 for state grants-in-aid provided for in (@) of this section.

PF:med
02-09%.med



TONY KNOWLES, GOVERNOR
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FAX: (007)465-2520

February 8, 2002
FEB 08 2002

The Honorable Norman Rokeburg, Chair
House Judiciary Committee

State Capitol, Room 118

Juneau, AK 99801-1182

Re: HB 375 -2002 Revisor"s Bill
Dear Representative Rokeburg:

The Department of Law has had the opportunity t review HB 375, the 2002
revisor's hill.

We find that the bill makes important technical improvements to the Alaska
Statutes.

We find no legal difficultieswith HB 375.
Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL

Deborah E. Behr
Assistant Attorney General

DEB:jf
cc:  Pam Finley, Revisor of Statutes

Chrystal Smith, Legislative Contact, Dept, ofLaw
Shari Kochman, Deputy Legislative Director, Office of the Governor
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Representative Scott O gan AIaskaStateLegiSIature

House District 27« Palmer + Greater Palmer + Sutton ¢ Cliickaloon ¢  Sheep Mountain

MEMORANDUM

TO: Representative Norman Rokeberg Chair
Judiciary Committee

FROM: Representative Soott Ogan
DATE: March 15, 2002

SUBJECT: Hearing request forHB 376

HB 376 was prompted by Governor Knowles decision not to appeal the Katie John case
o the United States Supreme Court. By his actions, Governor Knowles ceded state
sovereign authority to the Feds when he chose not to pursue the Ninth Circurt Court of
Appeals decision to the U.S. Supreme Court. In his Anchorage Daily News article, dated
March 3, 2000, Governor Knowles said regarding his position of the Submerged Lands
Act which was imbedded in the Statehood Act and Compact, “As Alaska 3 govermor, |
believe itismy clear resoorsibility, even in the face of a difficult political kettle, t©
vigorously defend this important aspect of state sovereignty.” He also said “Itis in the
best interest of dll Alaskans t demand Alaska management of Alaska 3 fish and game, to
recognize the importance of subsistence to the economy and culture of rural Alaska, and
1o protect state sovereign of al our navigable waters.””

This isa case of the states right to jurisdiction over all fish and game inand on the
navigable waters and submerged lands in the state, except where jurisdiction to feceral
control has been granted. These are state 3 rigts devolved by Congress in the 1953
Submerged Lands Act and later affirmed in the Statehood Act and Compact which

acknowledges the equal footing doctrire.

The U.S. Supreme Court has held thaet Congress may not simply “Commandeer the
legislative processes of the States by directly compel ling them to enact and enforce a
federal regulatory program.”New York v United States, 505 US 144, 120 L Ed 2d 120,

112 SCt 2408 (1992).

Iwould appreciate your scheduling a hearing on this bill so tret all views can be
discussed and considered.

SO/wce

Interim: 600 E. Railroad Avc. #1, Wasilla, AK 99654 . Session: State Capitol, Juneau, AK 99801 465-3878
(907) 376-4866 Fax (907) 373-4724 | (800) 862-3878 Fax (907) 465-3265



Representative Scott 0 gan Alaska State Legislature

House District 27+ Palmer « Grealer Palmer « Sutton ¢ Chickaloon ¢  Sheep Mountain

Sponsor Statement For House Bill 376

Fish &Game In Navigable Waters

An Act relating to management of fish and game in and on the navigable waters
and submerged lands of Alaska

This bill affirms that the State of Alaska has not assented to federal control of fish and game in and on the
navigable waters and submerged lands of Alaska. The actions of Governor Knowles by not appealing the
John v U.S. case to the United States Supreme Court prompted introduction of this legislation.

In 1953 the U.S. Congress passed the Submerged Lands Act. which affirmed constitutional doctrine
giving state sovereignty over all navigable waters within their borders. This sovereign power was
devolved to the Stale of Alaska on equal footing in the Statehood Act and Compact. In an Anchorage
Daily News article dated March 3, 2000, Governor Knowles said, “No governor of any state would - or
should - ever voluntarily relinquish authority back to the federal government.” He went on to say, “As
Alaska’s governor, I believe it is my clear responsibility, even in the face of a difficult political battle, to
vigorously defend this important aspect of state sovereignty.” The U.S. Supreme Court has ruled that
Congress may not simply “commandeer the legislative processes of the Slates by directly compelling
them to enact and enforce a federal regulatory program.” New York v United States, 505 US 144, 120 L

Ed 2d 120, 112 SCt 2408 (1992).

Additionally, the governor said. “The Alaska State Supreme Court has ruled exactly the opposite of
federal court and unanimously said the State of Alaska controls all navigable waters.” Again, the
governor also chose to ignore the Alaska Supreme Court. By his actions, Governor Knowles made Alaska
a second-class state, ignoring the fact we were admitted to the union on equal footing, when he chose not
to appeal the Ninth Circuit Court of Appeals decision to the U.S. Supreme Court.

In the Alaska Digest Email News of September 3-9, 200" Alaska Sen. Frank Murkowski supported
appealing the Ninth Circuit Court of Appeals decision to .he U.S. Supreme Court. Murkowski said, “I
don’t believe such an appeal would endanger justified subsistence protections, but it would protect the
rights Alaskans thought they had secured at Statehood. An appeal would actually help to end the discord
over subsistence by providing finality to the legal arguments. That would help all Alaskans come together
and settle this in Alaska, where it should be settled." Governor Knowles abrogated his “clear
responsibility to defend this important aspect of state sovereignty.”

HB 376 further strengthens the State's position with language asserting that the State may not expend
funds to adopt or enforce the implementation of federal regulatory programs for control of fish and game
in or on the navigable waters or submerged lands in the state. It doer 'mt, however, prevent authorities

from conducting emergency, life saving, or other appropriate activitie.

(/#

Interim: 600 E. Railroad Avc. #1, Wasilla, AK 99654 . Session: State Capitol, Juneau, AK 99801 465-3878
(907) 376-4866 Fax (907) 373-4724 | (800) 862-3878 Fax (907) 465-3265



LEGAL SERVICES

(907) 465-3867 or 465-2450 State Capitol

FAX (907) 465-2029 Juneau, Alaska 99801-1182

Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329
MEMORANDUM February 1.2002
SUBJECT: Sectional Summary of HB 376: relating to management of fish and

game in and on the navigable waters and submerged lands of
Alaska (Work Order No. 22-LS1339\C)

TO: Representative Scott Ogan
Attn: Bill Church

FROM: George UtermohlzjAM
Legislative Counsel

You have requested a sectional summary of HB 376; relating to management of fish and
game in and on the navigable waters and submerged lands of Alaska.

As a preliminary matter, note that a sectional summary of a bill is not an authoritative
interpretation of the bill. The bill itself is the best statement of its contents.

Section 1 of the bill sets out the findings of the legislature in regard to the management
of fish and game in and on the navigable waters and submerged lands of Alaska.

Section 2 of the bill amends AS 16.20.010(a) by adding a new subparagraph stating that
the State of Alaska has not assented to federal control of fish and game in and on the

navigable waters and submerged lands of Alaska.

Section 3 of the hill amends AS 16.20.020 by adding a new subsection (c) setting out the
permissible role of slate agencies, employees, and agents in implementing a federal
regulatory program for control of fish and game in and on the navigable waters and

submerged lands of the state.

If I may be of further assistance, please advise.

GU:med
02-090.rned
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Bepretevvtattve'Scott Ogasn
'District 27

Alaska Statehood Act

Selection of public lands, fish and wildlife,public schools, mineral
permits, mineral grants, confirmation of grants, internal
Improvements, submerged lands

Section 6

(a) For the purposes of furthering the development of and expansion of communities, the State of
Alaska is hereby granted and shall be entitled to select, within twenty-five years after the date of the
admission of the State of Alaska into the Union, from lands within national forests in Alaska which are
vacant and unappropriated at the time of their selection not to exceed four hundred thousand acres of land,
and from the other public lands of the United States in Alaska which are vacant, unappropriated, and
unreserved at the time of their selection not to exceed another four hundred thousand acres of land, all of
which shall be adjacent to established communities or suitable for prospective community centers and
recreational areas. Such lands shall be selected by the State of Alaska with the approval of the Secretary of
Agriculture as to national forest lands and with the approval of the Secretary of the Interior as to other
public lands: Provided, That nothing herein contained shall affect any valid existing claim, location, or
entry under the laws of the United States, whether for homestead, mineral, right-of-way, or other purpose
whatsoever, or shall affect the rights of any such owner, claimant, locator, or entryman to the full use and

enjoyment of the land so occupied.

(b) The State of Alaska, in addition to any other grants made in this section, is hereby granted and
shall be entitled to select, within twenty-five years after the admission of Alaska into the Union, not to
exceed one hundred and two million five hundred and fifty thousand acres from the public lands of the
United States in Alaska which are vacant, unappropriated, and unreserved at the time of their selection:
Provided, That nothing herein contained shall affect any valid existing claim, location, or entry under the
laws of the United States, whether for homestead, mineral, right-of-way, or other purpose whatsoever, or
shall affect the rights of any such owner, claimant, locator, or entryman to the full use and enjoyment of the
lands so occupied: And provided further, That no selection hereunder shall be made in the area north and
west of the line described in section 10 without approval of the President or his designated representative.

(c) Block 32, and the structures and improvements thereon, in the city of Juneau are granted to the
State of Alaska for any or all of the following purposes or acombination thereof: A residence for the
Governor, a State museum, or park and recreational use.

(d) Block 19, and the structures and improvements thereon, and the interests of the United States in
blocks C and 7, and the structures and improvements thereon, in the city of Juneau, are hereby granted to

the State of Alaska.

(e) All real and personal properly of the United States situated in the Territory of Alaska which is
specifically used for the sole purpose of conservation and protection of the fisheries and wildlife of Alaska,
under the provisions of the Alaska game law of July 1, 1943 (57 Stat. 301; 48 U.S.C., sections 192-211), as
amended, and under the provisions of the Alaska commercial fisheries laws of June 26, 1906 (34 Stat. 478;
48 U.S.C., sections 230-239 and 241-242), and June 6, 1924 (43 Slat. 465; 48 U.S.C., sections 221-228),
as supplemented and amended, shall be transferred and conveyed to the State of Alaska by the appropriate

2/4/2002 12:30 PM



Alaskn SIntehood Act section 6

2 0f4

http://AmwAv.l|>blawyers.com/stnte6.hliii

Federal agency: Provided, That the udninist.ation and management of the fish and wildlife resources of
Alaska sall be retaired by the Federal Government under existing laws utal the farst day of the first
calendar year following the expiration of ninety legislative days after the Secretary of the Interior certrfies
o the Congress that the Alaska State Legislature has made adequate provision for the adninistration,
management, and conservation of said resources in the broad national interest: Provided, That such transfer
shall not include lands withdrawn or otherwise set apart as refuges or reservations for the protection of
wildlife nor feciliies utilizad in connection therewith, or In connectiion with general research activities
relating ©© fisweries or wldlife. Sums of money tret are available for apportionment or which the Secretary
of the Interior sell have apportioned, as of the date the State of Alaska sall be deemed 1o be adnitted into
the Union, forwildlife restoration in the Territory of Alaska, pursuant to section 8 (@) of the Act of
September 2, 1937, as amended (16 U.S.C., section 669g-1), and for fish restoration and management .n
the Territory of Alaska, pursuant to section 12 of the Act of August 9, 1950 (16 U.S.C., section 777K),

shall continue 1o be available for the period, and under the terms and conditions in effect at the time, the
apportionments are made. Commencing with the year during which Alaska isadnitted into the Union, the
Secretary of the Treasury, at the close of each fisal year, dall pay 1o the State of Alaska 70 per centum of
the et proceeds, as determined by the Secretary of the Interior, derived during such fiscal year from dl
sales of sealskins or sea otter skins made In accordance with the provisions of the Act of February 26, 1944
(58 3=t 100; 16 U.S.C., sections 631a-63 Ig), as supplemented and amended. In arriving at the net
proceeds, there shall be deducted from the receipts from al sales dl costs o the United States in carrying
out the provisions of the Act of February 26, 1944, as supplemented and amended, including, but not
limited to, the costs of handling and dressing the skirs, the costs of making the sales, and all expenses
incuned in the adninistration of the Pribilof Islads. Nothing in thisAct sall be construed as affecting the
rights of the United States under the provisions of the Act of February 26, 1944, as supplemented and
amended, and the Act of June 28,1937 (50 Stat. 3%5), as amended (16 U.S.C., section 772 et s.).

(0 Five per centum of the proceeds of sale of public lands lying within said Stale which shall be sold
by the United States subsequent to the admission of said State into the Union, after deducting all the
expenses incident to such sales, shall be paid to said State to be used for the support of the public schools

within said State.

© Except as provided in subsection (@),all lands granted in quantity to and authorized tobe
selected by the State of Alaska by this Act all be selected in such manner as the laws of the State may
provide, and in conformity with such regulations as the Secretary of the Interior may prescribe. All
selections dall be made in reasonably compact tradts, taking into account the situation and potential uses
of the lands Involved, and each tract selected Sall contain at lesst five thousand seven hundred and sixty
acres unless 1solated from other tracts open to selection. The authority to make selections Sall never be
alienated or bargained away, inwhole or in part, by the State. Upon the revocation of any order of
withdrawal inAlaska, the order of revocation sall provide fora period of not less than ninety days before
the dalle on which totherwise becomes effective, ifsubsequent to the admission of Alaska into the Union,
during which period the State of Alaska sall have a preferred right of selection, subject to the
requirements of this Act, except as against prior existing valid rigts or as against equitable claims subject
o allovance and confirmation. Such preferred rigt of selection shall have precedence over the preferred
right of goplication created by section 4 of the Act of September 27, 1944 (58 Stat. 748; 43 U. S. C.,
section 282), as now or hereafter amended, but not over other preference rights now conferred by law.
Where any lands desired by the State are unsui\cyed at the time of their selection, the Secretary of the
Interior Sall survey the exterior boundaries of the area requested without any interior subdivision thereof
and dell i1sse a patent for such selected area in terms of the exterior boundary survey; where any lands
desired by the State are surveyed at the time of their selection, the boundaries of the area reguested sall
conform to the public land subdivisions established by the approval of the suney. All lands duly selected
by the State of Alaska pursuant to this Act sall be patented to the Slate by the Secretary of tre Interior.
Following the selection of lands by the State and the tentative approval of such selection by the Secretary

2/4/2002 12:30 PM
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of e Interioror his designee, but prior to the i1ssuance of firel patent, the State is hereby authorized to
execute conditional leases and tomake conditional sales of such selected lands. As used in this subsection,
the words "'equitable claims subject t al lowvance and confirmation™ include, without limrtation, claims of
holders of permits issued by the Department of Agriculture on lands eliminated from national forests,
whose permits have been terminated only because of such elimination and who own valuable
improvements on such lands.

() Any lease, permit, license, or contract issued under the Mineral Leasing Act of February 25, 1920
(4 =t 437; 30 U.S.C., section 181 and following), as amended, or under the Alaska Coal Leasing Act of
October 20,1914 (38 Stat. 741; 30 U. S. C, section 432 and following), as amended, stall have the effect
of withdrawing the lands subject thereto from selection by the State of Alaska under this Act, unless such
lesse, permit, license, or contract s in effect on the date of approval of this Act, and unless an gpplication
o select such lands is filed with the Secretary of the Interior within a period of five years after the date of
the adnission of Alaska into the Union. Such selections dall be made only from lands thet are otherwise
open 1o selection under this Act, and sell include the entiire area tret is subject to each lease, pemit,
liceree, or contract involved in the selections. Any patent for lands so selected shall vest in the State of
Alaska dl ngtt, titke, and interest of the United States inand  any such lease, permit, license, or contract
that remains outstanding on the effective date of the patent, including the right to al ratals, rojalties, and
other payments accruing after tret date under such lesse, permit, license, or contract, and including any
authority that may have been retaired by the United States to modify the terms and conditions of such
lesse, permit, license, or contract: Provided, That nothing herein contained shall affect the continued
validrty of any such leese, permit, license, or contract or any rights arising thereuncer .

(@ Al grants made or confirmed under this Act sell include mineral deposits. The grants of mireral
lands 1o the State of Alaska under subsections [a] and (b] of this section are made upon the express
condition tret all salles, grants, deeds, or patents for any of the mineral lands so granted sall be subject to
and contain reservation to the State of al of the minerals in the lands so sold, granted, deeded, or patented,
together with the right to prospect far, mine, and remove the same. Mineral deposits insuch lands sall be
subject to lease by the State as the State legislature may direct: Provided, That any lands or minerals
hereafter disposed of contrary to the provisions of this section shall be forferted to the United States by
appropriate proceedings instituted by the Attomey General for that purpose In the United States District
Court for the District of Alaska.

() The schools and colleges provided for in this Act sall forever remain under the exclusive control
of the State, or rtsgovernmental subdivisions, and no part of the proceeds arising from the sale or disposal
of any lands granted herein for educational puiposes sell be used for the support of any sectarian or
denominational school, college, or university.

(K) Grants previously made to the Territory of Alaska are hereby confirmed and transferred to the
Stale of Alaska upon its adnission. Effective upon the admission of the State of Alaska into the Union,
section 1 of the Act of March 4, 1915 (38 Stat. 1214; 48 U.S.C., section 353), as amended, and the kst
sentence of section 35 of the Act of February 25, 1920 (41 Stat. 450; 30 U. section C, section 191), as
amended, are repealed and all lands therein reserved under the provisions of section 1 as of the date of this
Act dll, upon the adnission of said State into the Union, be granted to said State for the purposes for
which they were resened; but such repeal sall not affect any outstanding lease, permit, license, or
contract issued under said section 1, as amended, or any rigtts or powers with respect to such lesse, permit,
license, or contract, and shall not affect the disposition of the proceeds or income derived prior t such
repeal from any lands reserved under said section 1, as amended, or derived thereafter from any disposition
of the reserved lands or an interest therein made prior to such repeal.

(D The grants provided lor in this Act shall be in lieu of the grant of land for purposes of internal

3o0f4 2/4/2002 12:30 PM
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improvements made to new States by section 8 of the Act of September 4, 1841 (5 Stat. 455), and sections
2378 and 2379 of the Revised Statutes (43 U.S.C., section 87), and in lieu of the swampland grant made
by the Act of September 28, 1850 (O Stat. 520), and section 2479 of the Revised Statutes (43 U.S.C.,
section 982), and in lieu of the grant of thirty thousand acres for each Senator and Representative in
Congress made by the Act of July 2, 1862, as amended (12 Stat. 503; 7 U.S.C., sections 301-308), which
grants are hereby declared not to extend to the State of Alaska.

(m) The Submerged Lands Act of 1953 (Public Law 31, Eighty-third Congress, first session; 67 Stat.
29) dull be applicable 1o the State of Alaska and the said State dell have the same rigts as do existing
States thereuncer.
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SUBVERGED LANDS ACT: Summary from Feckal Wilolife Lavs Handloook D Leferebvctact/ *sy

IZepretevxtcctiA/e/Scott Og™uv

SUBMERGED LANDS ACT o is tric 27

43 11.S.C. jfS 1301-1315, May 22,1953. as amended 1980.

Overview. The Act grants coestal states titke to offshore lands within their historic boundaries, gererally
up to three miles from the coestline, aswell as the rigts to the natural resources on or within those lads.
The feteral government relinquisnes misclaims to the lands and resources, but maintains the right to
regulate offshore activities for national defense, intermational affairs, navigation, and commerce.

Findings/Policy. Congress declared tret it is in the public interest that titke to and ownership of the lands
beneath navigable waters within the boundaries of the respective states, and the natural resources within
these lands and waters, be recognized, confirmed, vested inand assigned to the respective states or the
persons who were, on June 5, 1950, entitled to the land and resources under state law. The rigit and power
tomanage, leae, develop, and use these lands and resources shoulld also be established in the states. §

1311

Relevant Definitions. Boundaries: includes the seaward boundaries of a state or its boundaries in the Gulf
of Mexico or any of the Great Lakes as they existed at the time the state became amember of the Union, or
as approved by Congress or extended and confirmed pursuant t § 1312, but in no event sall the term
boundaries or the term lands beneath navigable waters be interpreted as extending from the coestline more
than three geographical miles into the Atlantic or Pacific Ocean, or more than three marine leagues into the
Gulfof Mexico. However, ahboundary thet has been fixed by firal decree of the U.S. Supreme Court
remains immobile. Lands beneath navigable waters: (D) al lands within the boundaries of each of the
respective states which are covered by nontidal waters thet were navigable at the time the state became a
member of the Union or acquired sovereignty over the lands and waters, up to the ordinary high water
mark, (2) dl lands permanently or periodically covered by tachl waters up to the lire of mean high tice and
seaward toa lire three miles from the coast lire of such state, and to the boundary lire of a state the
boundary of which at the time the state became amember of the Union, or as approved by Congress,
extended seaward beyond three miles, and (3) al filled in, made, or reclaimed lands whic!™ formerly were
lands beneath navigable waters. Natural resources: includes, without limiting the generality thereof, ail,
ges, and other minerals and fish, shrinp, oysters, clams, crabs, ldstars, sponges, kelp, and other marine
animal and plant life, but does not include water power or the use of water for producing power. 8 1301.

Resources Seaward of Continental Shelf. The Act does not affect the rights of the U.S. to the ratural
resources of the subsoil and seabed of the continental shelf lying seaward and outside of the lands beneath
navigable waters. The Act states that these natural resources gppertain t the U.S., and itconfims the
U.S."s jurisdiction and cotrol. (See also the summary of the Outer Continental ShelfAct of 1963.) § 1302.

Relinquishment of U.S. Title. According to the Act, the U.S. releases and relinquishes to the slates dl
rigtts, titkkand interest itmay have, unless otherwise resenved, in lands, improvements, and ratural
resources beneath or within navigable waters within the boundaries of the respective states. The U.S. also
releases and relinquishes any claims itmay have for money or damages arising out of the operations of
states or persons acting under state authority upon or within those lands and navigable waters. The Act
addresses the effectiveness of leases covering lands and natural resources affected by the Act, aswell as
the allocation of lease payments among the U.S., the state and the lessee.

Nothing in the Act is to affect the use, development, Improvement, or control of lands and waters, by or
under the constirtutional authority of the U.S., navigation or flood control or the production of poser .
Nothing srall be construed as the release or relinquishment of rights of the U.S. arising under
consttutional authority 1o regullate or improve navigation, or to provide for flood control or the production
of power. Also, nothing in the Act is to affect the laws of states which lie westward of the 98th meridian
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relating to the ownership and cotrol of ground and surface waters. The control, gopropriation, use and
distribution ol these waters sell continue to be in accordance with state law. § 1311.

Seaward Boundaries of States. The seaward boundary of each original ccestal state isconfirmed as a lire
three miles from Msooast lire or, in the case of the Great Lakes, to the intemational boundary.
Subseguently admitted states may extend their boundaries to crther three miles from treir coast lireor to
intermational boundaries in the Great Lakes or any other body ofwater traversed by such boundaries. States
may claim these boundaries without prejudice to any claim that the boundaries extend beyond thet point. 8

1312.

Exceptions. Exceptions from the confirmation and establishment of states” titke, power and rights include:
all tracts or parcels of la, together wirth all accretions, resources or improvements, towhich titke has been
acouired by the U.S. from a state or a person with vested title; all lands which the U.S. holds under state
law; lands expressly retaired or ceded to the U.S. when the state entered the union; lands acquired by the
U.S. by eminent domain proceedings, purchase, cession, gift or otherwise in a proprietary capecity; dl
lands filled in, built up or otherwise reclaimed by the U.S. for iisown use; any rights the U.S. has in lands
presently and actually occupied by the U.S. under claim of right; lands beneath navigable waters which are
held by the U.S. for the berefit of a trike, band, or group of Indians or for individual Indians; al structures
and improvements constructed by the U.S. in the exercise of its navigational servituce. § 1313.

Bights and Powers Retained. The U.S. retairs its navigational servitude and its rights in and powers of
regulation and control of lands and navigable waters for the constirtutional purposes of commerce,
navigation, national defense and intermational affairs, al of which gall be paramount to the proprietary
rigts of ownership, management, administration, leassing, use, and development of lands and ratural
resources recognized and vested in the states and others under the Act. In time of war or when necessary
for national defense, the U.S. dall have the rigit of first refusal to purchase natural resources at the
prevailing market rate or to acquire land with due process of law and paying just compensation. § 1314.

Chapter 4 - Statute Summaries
Federal Wildlife & Related Laws Handbook
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EQUAL FOOTING

James Madison had included provisions for equality in adnittance of the new States in the first draft of the
Constrtution:
""Hradmission be consented 1o, new states sall be adnitted on the same terms with the origiral

In spite of the Oct. 10, 1780, promises of the federal Congress and conditions of several State deeds of
cession, a faction lead by Governor Morris of New York and Elbridge Gerry of Massachusetts advocated
plans to limit the number of new states so that they would never outnumber the older states or to admit new
states on a less than equal besis. Madison insisted that "the Western States neither would nor ought to
submit to a union which degraded them from an equal rank with the other States." (2 Madison,
"Jourmal of the Debates in the Convention which Framed the Constitution,” 274 -Hunt"s ed. 1908.)

George Mason stated:

"I the Western States arc 1o be adnitted to the Union, they must be treated as equals and subject to
no degrading discrimination. They will have the same pride and ather passions which we have, and
will either not unite wirth or willl speedily revolt from the Uniion, ifthey are not in all respects placed
on an equal footing with treir bretheren.” (Clarence B. Carson, A Basic History of the United Slates.

Volume 2,American Textbook Committee, cl99%5.)
A compromise resulted in the neutral statement in the Constitution:

"New states may be admitted by Congress into this union; but no new state srall be formed or
erected within the jurisdiction of any other state; nor any state be formed by the junction of two or
more states, or parts of states, without the consent of the legislatures of the states concerned as vell

as of the Congress."

©

The principle of "'equal footing” was later summarized by Justice Lurton inCoyle v. Smith,221 U.S. 559
(Q91D):

""The power of Congress in respect to the admission of new states isfound in the 3d section of
the 4th article of the Constitution. That provision s tret, "new states may be adnitted by the
Congress into this Union. ™ The onlly expressed restriction upon this power isthat no new state
ghall be formed wirthin the jurisdiction of any other state, nor by the junction of two or more
States, or parts of states, without the consent of such states, as well as of the Congress.

“But what is this power? It is not to admit political organizations which are less or greater,
or different in dignity or power, from those political entities which constitute the Union.

It 5, as strongly put by counsel, a "power to admit States.”
""The definition of"a state” is found In the powers possessed by the original states which

2/4/2002 1:16 PM



I'.S. Consliluiional Frame - Equal Fooling Doctrine htlp:/fwww.snowcresl.nci/Msklarm/cglfool.himl

adopted the Constirtution,-a definition emphasized by the terms employed in all subsequent
acts of Congress adnitting new states into the Union. The first two states adnitted into the
Union were the states of Vermont and Kentucky, one as of March 4, 1791, and the other as of
June 1, 1792. No terms or conditions were exacted from ertrer. Each act declares thet tre state
Ksadnitted & anew and ettire member of the United Stales of Averica.” 1Stat. atlL. 191,
189, chaps. 7, 4. Emphatic and sighificait as is the phrase adnitted as dh entire member, * even
stronger was the declaration upon the admission in 1796 of Tennessee [1 Stat. at L. 491, chap.
47] s the third new state, itheing declared to be “ore of the United States of Ameriica,” 'on an
equal looting with the ori%inal states in all respects whatsoever,'- phraseology which has
ever since heen substantially followed in admission acts, concluding with the Ok lahoma
act, which declares that Ok lahoma sall be adnitted "o an equal footing with the origirel

States.
"The power is to admit 'new states into this Union.’

'This Union' was and is a union of states, equal in power, dignity, and authority, each
competent to exert that residuum of sovereignty not delegated to the United States by the
Constitution itself. To maintain otherwise would be to say that the Union, through the
power of Congress to admit new states, might come to be a union of states unequal in
power, as including states whose powers were restricted only by the Constitution, with
others whose powers had been further restricted by an act of Congress accepted as a
condition of admission. Thus it would result, first, that the powers of Congress would not
be defined by the Constitution alone, but in respect to new slates, enlarged or restricted
by the conditions imposed upon new states by its own legislation admitting them into the
Union; and, second, that such new states might not exercise all of the powers which had
not been delegated by the Constitution, but only such as had not been further bargained
away as conditions of admission.

"The argument that Congress derives from the duty of 'guaranteeing to each state in this
Union a republican form of government,' power to impose restrictions upon a new state
which deprive it of equality with other members of the Union, has no merit. kkmay imply
the duty of such new state to provide rteifwith such state government, and impose upon
Congress the duty of seeing traet such form isnot changed to one anti-republican,-Minorv.
Hannersett, 21 Wall. 162, 174, 22 L. ed. 627, 630,-but it obviously does not confer power to
admit a new state which shall be any less a state than those which compose the Union."

£

Bovdv. Stale ofNebraska. 143 U.S. 135 (1892):

""Admission on an equal footing with the original states, in al respects whatever, involves
equality of constitutional right and power, which cannot thercaftenvards be controlled,
and it also involves the adoption as citizens of the United States of those whom congress
makes members of the political community, and who are recognized as such in the
formation of the new state with the consent of congress."

©

As establisned by Justice Field inEscanaba & L. M. Transp. Co. v. City of Chicago (1882) 107 U.S. 678, 2
Sup. Ct. 185, regardless of prior tarritorial provisions, such as the Northwest Ordinance of 1787, the new

2/4/2002 1:16 PM
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Slates:

"[But tre states] have full power 1o regulate within their limits matters of intermal police,
including in that gereral designation whatever will promote the peace, comfort, convenience,

and prosperity of their people.”
©
Staled Justice Field in Iirois Cent. R. Co. v. State of IHinois, 146 U.S. 387 (18%2):

""The state of IHlinois was adnitted into the Union in 1818 on an equal footing with the original
states, in al respects. Such was one of the conditions of the cession from Virginia of the
territory notriwest of the Ohiio river, out of which the state was formed. But the equality
prescribed would have existed if it had not been thus stipulated. There can be no
distinction between the several states of the Union in the character of the jurisdiction,
sovereignty, and dominion which they may possess and exercise over persons and
subjects within their respective limits..."

©

Factors that effect “'equal footing' can be roughlly separated into those pertaining to the "imperium'
(oliacal sovereignty, police powers, jurisdiction over crtizes and others) of the State and the ""dominium'
(property, eminent domain or tertorial jurisdiction) of the State:

IMPERIUM

&  The effects of Enabling Acts, terms and conditions of statehood, Congressional acts
applicable to terrtorial govermment, etc. upon the subsequent political sovereignty and
eminent domain of the State, (including "'police™ or "municipal’ powers such as hunting
regulations.)

DOMINIUM

&  Devolution of the Crown Stitle and trust over "'Royal Rivers' or the ""Sea and 1'sArms"
from the federal government to the sovereign people of the States, including offshore limits,
beds and banks of navigable streams and common or public figery.

Federal retention of titke as proprietor of the "Public Lands" ceded by the original States
lying within the new Slates cast of the Mississippi as trustee for the puiposes of disposal for
payment of the war debt.

" Federal retention of the “public domain™ lands west of the Mississippi -

2/4/2002 1:16 PM
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KATIE JOHNS APPEAL IS ABOUT STATE SOVEREIGNS .

Article Date: Friday, March 03,2000
Page: B12
Section: Metro By Tony Knowles

In 1953, America was celebrating a new era of peace, prosperity and change. The
Korean War had halted; Dwight Eisenhower was president Early chords of rod,;
and roll were being strummed. The first vacuum tube computer was processing.And
in the territory of Alaska, Anchorage's KENI launched the first-ever television
broadcast.Another much less noticed event occurred that year, which heralded a
dramatic change in the relationship between the federal government and the states.
With passage of the Submerged Lands Act, Congress affirmed a constitutional
doctrine giving states control of all navigable waters —those used for commerce and
transportation -- within their borders. This act presented the states a historic and
extraordinary opportunity for economic development and local control of resources.
Six years later, when Alaska became a state, this meaningful state control was
imbedded in the Statehood Act and Compact.No governor of any state would —or
should —ever voluntarily relinquish this authority back to the federal
government.As Alaska's governor, 1believe it is my clear responsibility, even in the
face of a difficult political battle, to vigorously defend this important aspect of state
sovereignty.That was certainly my position as a candidate for this office six years
ago, and it was my position in 1995 when | fought in court a federal attempt to take
this authority from Alaska. And it remains my firm stand today as | appeal the
same case to the 9th Circuit Court of Appeals, and to the Supreme Court if
necessary.That case is Katie John v. the United States. Filed in 1990 by a respected
Athabaskan elder from Mentasta, the case was an appeal to the federal government
to protect her subsistence rights under federal law.The State of Alaska, by its own
Supreme Court ruling, could not provide this right until the Legislature allows
Alaskans the opportunity to vote on a subsistence constitutional amendment Once
this happens, the case would simply disappear.Unfortunately, a small minority of
state senators refuses to allow Alaskans to vote on this important issue. That's why
on Oct 1,1999, the federal government took over fish and game management on
federal lands in our state, which constitute about two-thirds of Alaska. If we lose the
Katie John case, we also will lose navigable waters to the feds.| believe that as a
rural resident of Mentasta, Katie John deserves the right for a subsistence
preference in times of shortage. | think most Alaskans agree.We can make that
happen by allowing Alaskans to vote on a subsistence amendment to our
constitution. The wrong way to make that happen is to hand over to the federal
government even more authority by managing our rivers and streams.The Alaska
State Supreme Court has ruled exactly the opposite of federal court and
unanimously said the State of Alaska controls all navigable waters.In its special
convention two weeks ago, the Alaskan Federation of Natives passed a resolution
condemning me for again appealing the Katie John case. They further stated they
no longer support the rural subsistence preference constitutional amendment that
passed the state House at a special legislative session | called last year. In early



February, | introduced that same amendment in the state Senate.While |
understand AFN's frustration and accept the "condemnation” as part of myjob as
governor (this seems to happen with increasing frequency!), it's vitally important we
remain focused on the goal most Alaskans share -- protecting subsistence.! will do
all I can to keep together the statewide coalition of business leaders, commercial and
sport fishermen, development and civic organizations, a bipartisan majority of the
Legislature, the congressional delegation and AFN, who came together behind one
goal. That goal is maintaining state -- not federal —control and management of our
fish and game resources and standing behind our commitments under the Alaska
Lands Act, which provides for a rural subsistence preference.l have urged AFN
privately —and urge them here publicly - to continue their long-standing support
for a rural subsistence preference constitutional amendment.lt is in the best interest
of all Alaskans to demand Alaska management of Alaska's fish and game, to
recognize the importance of subsistence to the economy and culture of rural Alaska,
and to protect state sovereignty of all our navigable waters.Tony Knowles is
governor of Alaska.
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Murkowski Laments State Decision Not To Appeal 9th
Circuit Ca”e

FAIRBANKS - Alaska Sen. Frank Murkowski bad the fol lowing reaction to a decision by Alaska Gov.
Tony Knowles not to appeal to the U.S. Supreme Court a decision by the Ninth Circuit Court of Appeals.

"While I stand in agreement with the Governor thet over the kst several years the divide between Rural
and Urban Alaska has widened, 1™m disappointed along with the majority ofAlaskans that the Governor
has conceded jurisdiction over state waters to the federal government by not appealing the Ninth Cirouit’s
decision. The Governor™s failure o filean appeal does not solve the subsistence Isse.”

"Even 1fwe succeed inpassing a constitutional amendment to protect subsistence and solve the
subsistence problem, which Ihave supported and will continue towork for, Alaskans will not be afforded
the chance to recover control over statewaters, which the Governor has chosen to give away."

"The Ninth Circuit decision goes farbeyond subsistence to broadly impact state jurisdiction over state
waters. The Knowles/Ulmer concession appears to undermine the stateS constitution. That iswhy other
westemn states have voiced support for Alaska®s gopeal . It'sa sad day for states rights."

"1, as do the vast majority of Alaskans, agree that subsistence isan important and integral part of our
aulture and must be protected. Ifthis court case were solely about subsistence rights inAlaska 1 could
better understand the Governor*s ratioale. This case 1sabout how far the often-intrusive arm of the federal
government can extend into aress of jurisdiction that are better left to the states. I keft unchecked, this

reach could extend far beyond what it istoday."

""In 1953 the federal government passed the Submerged Lands Act granting ownership ofall lands under
tachl and navigable waters 1o the states. The Ninth Circurt ruling, however, effectively overtums that law
by granting federal authority over navigable waters to further subsistence on "neighboring' federal lands.
That could open the door to feckral management of navigable waters covering everything from commercial
fishing o tourism. Clearly thetwas not the intert of Congress when itguaranteed subsistence on "“federal™
lands in 1971 sAlaska Native Claims Settlement Act and isthe reasonwhy other western states backed

Alaska™s gppeal .

"I don"t believe such an appeal would endanger justified subsistence protections, but itwould protect the
rights Alaskans thought they had secured at Statehood. An appeal would actually help to end the discord
over subsistence by providing firality to the legal arguments. That would help all Alaskans come together
and settle this in Alaska, where itshould be settled.”
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Representative Scott Ogan Alaska state Legislature

House District 27+ Palmer e+ Greater Palmer + Sutton « Chickaloon «  Sheep Mountain

Legal History of the Subsistence Issue:
a Chronological Overview

To understand the subsistence preference issue, one must examine the legal history behind it. This outline will

provide a concise road map to that history and will summarise the development of the legal issues.

I. Alaska Constitution: Adopted and ratified by the people of Alaska in 1956, the Alaska Constitution

specifically addressed ownership and use of Alaska's fish, wildlife and other resources.

A. Article VIII, 8§ 3 states that fish and wildlife in their natural state are reserved for the
common use of the people.

B. Article V IIl, 8 4 requires that all the state's replenishable resources are to be managed
on a sustained yield principle, subject to preferences among beneficial uses.

C. Taken together, these provisions mean that the state cannot grant any group of people
preferential use of fish and wildlife resources; lhe only legally acceptable preferences are
among beneficial uses. McDowellv. State, 785 P.2d 1 (Alaska 1989).

Il. Alaska Statehood Act: The Alaska Statehood Act was a compact between the people of the state of
Alaska and the United States of America providing for Alaska's admission to the Union as a state. It
was passed by Congress and ratified by the people of Alaska in 1958, and Alaska was formally admitted

as a state by a proclamation of President Eisenhower in 1959.

A. The Statehood Act is not just a law; it is a compactbetween the people of the state and
the United States, just as the U.S. Constitution is a compact between the people and the
federcl government. This is important because it means that Congress cannot unilaterally
pass any law that contradicts or violates the terms of the compact. In other words, the
Statehood Act takes precedence over other federal laws if there is a conflict.

B. The. Statehood Act specifically accepted and ratified the Alaska Constitution as the
governing document for the new state, including those provisions reserving fish and wildlife
for common use of all Alaskans. (Alaska Statehood Act, § 1)

C. The Act also transferred management of Alaska's fish and wildlife resources to the state,

except for special refuges or reservations set opart for wildlife protection.

Ill. Alaska Motive Claims Settlement Act CANCSA): The Native Claims Settlement Act of 1971 was a full

ond final settlement of all claims to any rights, title, interest or privilege by people of Native origin in

Interim: 600 E. Railroad Ave. #1, Wasilla, AK 99654 . Session: Stale Capitol. Juneau. AK 99801 465-3878
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the state of Alaska, and extinguished any claims of Alaska Natives to special hunting or fishing rights.

This Act is a legal settlement in the nature of a treaty; it therefore takes precedence over any

previous or subsequent laws of Congress.

A. Declaration of Congressional Policy in 8§ 1states that "the settlement should be
accomplished ... without establishing any permanentracially defined institutions,
rights, [or] privieges..."

B. The settlement provided for payment by the federal government to Alaska Natives of
four-hundred sixty-two million, five-hundred thousand dollars ($462,500,000) in cash
payments, and another five-hundred million dollars ($500,000,000) in assighments of
mineral royalties and lease payments received by the State of Alaska. It also granted title
to millions of acres of land to regional and village Native corporations established under
the Act.

C. In exchange, the Native peoples of the state specifically waived forever any and all
aboriginal claims based on previous use or occupancy (in other words, traditional use), or
based on any previous statute or treaty. These forfeited claims include claims to any right,

title, use or occupancy in or to land and water areas of the State of Alaska:

b. All aboriginal titles, if any, and claims of aboriginal title in Alaska based on
use and occupancy, including submerged land underneath all water areas, both
inland and offshore, and including any aboriginal hunting and fishing rights

that may exist, are hereby extinguished.

Alaska Native Claims Settlement Act, § 4 (b),(c) (emphasis added).
IV. Implementation of Alaska Native Claims Settlement Act (ANCSA1l and Alaska Statehood Act: In
1980, Congress passed this Implementing Act which contains a number of clarifications and refinements

of procedural and administrative issues relating to implementation of the Native Claims Settlement Act

and the Statehood Act.

A. Also establishes a new "Alaska Land Bank" program which authoriZes holders of large
tracks of land to place their land in a federal land bank for a ten year period, renewable in
five year increments.

B. A participating landowner agrees (among other things) to manage fish and wildlife on the
land according to federal or state management plans, if any. In exchange, the federal
government provides the owner with technical assistance in fish and wildlife management,

as well as other benefits. The Act does not transfer management duties to the federal

government, however.

V. Alaska National Interest Lands Conservation Act (ANILCALl: This Act, passed by Congress in 1980, is

often referred to as "ANILCA," and imposes a preference for uses of Alaskan fish and wildlife by

"rural resident."

A. Rural or bush residents are granted preference under ANILCA in the taking of fish and
wildlife. (16 USC § 3114). While the Act tries to mask its racial preference agenda by
granting the preference to rural subsistence users rather than to Natives, the true intent
of congress is revealed in 8§ 3111 where Congress invokes its constitutional authority over
"Native affairs" to preserve the "economic, traditional and cultural existence" of "Native

and non-Native" rural subsistence users and attempts to "fulfill the policies and purposes
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of ANCSA."

B. Defines the preferential "subsistence uses" as "customary and traditional uses" of fish and
wildlife (16 USC § 3113). This is exactly the type of claims of aboriginal hunting or fishing
rights based on previous use that were "extinguished" by the Native Claims Settlement
Act.

C. The Act does not authorize the federal government to manage fish and game according to
this subsistence preference; it only authorizes federal judicial intervention if a

subsistence user feels that he or she isn’t receiving preferential treatment under the

state's management plan.

VI. Important Court Cases:

A. In McDoweli v. State, 785 P.2d (Alaska 1989), the Alaska Supreme Court ruled that the
Alaska Constitution, which was ratified and approved by Congress in the Statehood
Compact, prohibits granting a rural subsistence preference.

B. In 1984, the 9th Circuit Court of Appeals issued an important ruling in two consolidated
cases: Inupiat Community v. U.S., 746 F.2d 570 (9th Cir, 1984) and People of the Village of
Gambell v. Clark, 746 F.2d 572 (9th Cir. 1984). The Court stated that Alaska Natives'
claims of subsistence hunting and fishing rights had been forever extinguished with the
Alaska Native Claims Settlement Act. The United States Supreme Court refused to hear
the one of the two cases when the Native communities appealed, and in the other case
bypassed the issue of extinguishment of Native rights by holding that neither the Alaska
Native Claims Settlement Act (ANCSA) or Alaska National Interest Lands Conservation
Act (ANILCA) applied to the outer continental shelf. Cambell v. Clark, 480 U.S. 531 (1991).

C. These cases clearly hold that any and all claims by Alaska Natives to subsistence hunting
and fishing preferences cannot stand under the Alaska Constitution, the Alaska Statehood
Act, and the ANCSA. Yet the federal government has taken over the management of fish
and wildlife on federal lands in Alaska to forcibly implement ANILCA'S unlawful
subsistence preference scheme. It was this federal management of.Alaska's fish and
wildlife resources—which is not authorized in any statute, and which flagrantly violates

Alaska statehood compact with the federal government—that was challenged in the

Babbitt lawsuit.
and finally,

D. United States v. Alexander, 938 F.2d 942 (CA9 1991). Persons convicted of selling

subsistence taken roe-on-kelp challenged their conviction.

The 9th Circuit Court of Appeals found that ANILCA does not limit customary trade to
transactions involving personal or family consumption. The sale of herring roe is customary
trade [up to fifteen thousand dollars ($15,000) per person]. ANILCA allows rural Alaskans
to engage in limited sales of herring roe so long as the sales are part of customary trade.
State regulations cannot prohibit the sale of herring roe taken in subsistence fisheries

because customary trade in fish and game is a subsistence use of fish.

The court remanded the case for a new trail. If the defendants were found, at the new
trail, to have engaged in a sale of herring roe that was more than a limited cash sale then

they could be convicted of unlawful selling of subsistence caught herring roe.
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Michael TOTEMOFF, Petitioner,

STATE of Alaska, Respondent.
No. S-6151.

Supreme Court of Alaska.

Oct. 20, 1995.
Rehearing Denied Nov. 20, 1995.

Subsistence hunter was convicted in the
District Court, Third Judicial District, Whit-
tier, John D. Mason, J,, of violating regula-
tion prohibiting hunting with aid of artificial
light The Court of Appeals, 800 P.2d 125,
affirmed.  Hunter petitioned for hearing.
The Supreme Court, Matthews, J., held that:
(1) state had power to enforce its hunting
and fishing laws against subsistence hunter
on federal land, so Ir%as its laws did not
conflict with federal or regulations; (2)
state law prohibiting use of spotlight was not
in actual conflict with Alaska National Inter-
est Lands Conservation Act (ANILCA); (3)
state had jurisdiction over subsistence hunter
because he violated Alaska law in navigable
waters above state lands and ANILCA did
not give federal government power to regu-
late subsistence hunting and fishing in such
navigable waters; and (4) subsistence hunter
was not barred from challenging spotlighting
regulation.

Reversed and remanded.

1. Criminal Law ©=1017

Jurisdiction is threshold issue which
must be decided before Supreme Court may
address other issues presented by appeal.

2. States ©=1S.3
United States ©=3

State is free to enforce its civil or crimi-
nal laws on federal land within its boundaries
unless state consents to exercise of exclusive
federal jurisdiction, state voluntarily cedes
exclusive jurisdiction to federal government,
or state's law are preempted by federal law,

905 PACIFIC REPORTER, 2d SERIES

3. States €=>183

Federal law can preempt state law in
three ways: first, Congress may expressly
declare that state law is preempted; second,
state law is preempted if Congress intends
federal government to occupy field exclusive-
ly; third, federal law preempts state law if
two actually conflict.

4. Game ©=3.5
Regulation of hunting is area that is part
of police power of states.

5. Fish ©=9

Game ©=4

States ©=18.33

Congress did not intend for federal gov-

ernment to exclusively occupy field of subsis-
tence hunting and fishing regulation under
Alaska National Interest Lands Conservation
Act (ANILCA), so as to preempt atate law
regulating subsistence hunting and fishing on
federal land; language of ANILCA dnes not
demonstrate clear and manifest Congression-
al intent to preempt state law, and federal
agencies have interpreted federal ANILCA
as allowing such state regulation. 16
U.S.C.A. 8§ 3111-3126, 3112(3), 3202; Alaska
Admin. Code title 5, § 92.080(7).

6. Game 04
States 018.33

Alaska National Interest Lands Conser-
vation Act (ANILCA) does not protect use of
spotlight as customary and traditional meth-
od of subsistence bunting, and thus state law
prohibiting use of spotlight is not in actual
conflict With ANILCA, so as to preempt en-
forcement of Alaska’s stoplight ban against
subsistence hunters on federal land. 16
U.S.CA. 88 3113, 3121(b); Alaska Admin.
Code title 5, § 92.080(7).

7. Criminal Law ©=97(.5)

If elements of crime arc committed in
different jurisdictions, any state in which es-
sential part of crime is committed may assert
jurisdiction.

8. Criminal Law ©=97()5)

State had jurisdiction over subsistence
hunter who shot deer on federal land, even
assuming that Alaska National Interest
Lands Conservation Act (ANILCA) preempt-

OT
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ed application of Alaska spotlighting ban on
federal hind, where hunter's act of shining
spotlight and firing fatal shot occurred on
navigable waters, and ANILCA did not give
federal government power to regulate lutnU
ing and fishing on navigable waters. 16
U.S.CA 88§ 3101-3233; Alaska Admin. Code
title 5, § 92.080(7).

9. Public Lnnds ©=4

"Fublic lands" means lands, waters, and
interests therein under Alaska National In-
terest Lands Conservation Act (ANILCA),
title to which is in United States; but "public
lands" does not include lands, waters, and
interests therein which were transfeired to
Alaska under other federal laws. 16
U.S.CA. § 3102.

10. Commerce ©=82.30
Navigable Waters ©=2

“Navigational servitude” is dominant
servitude, sometimes described as superior
navigation easement, which allows federal
government to exercise its regulatory power
over navigable waters hi interests of com-
merce without compensation for interference
with private water rights; it is dominant
right over navigable waters for purposes of
improving and regulating navigation and is
derived from commerce clause. U.S.C.A.
Const. Art 1, § 8, cl. 3; Submerged Lands
Act, § 6(a), 43 U.S.C.A. § 1314(a).

See publication Words and Phrases

for oilier judicial constructions and def-

initions.

11, Waters and Water Courses ©>2

Under “reserved water lights doctrine,”
when Congress withdraws land from public
domain for a federal purpose, it implicitly
reseives water necessary to accomplish pur-
poses of reservation.

See publication Words and Phrases
for other judicial constructions and def-

initions.

12, Waters and Water Courses ©=2

Amount of water reserved under re-
served water rights doctrine is limited to
what is necessary to fulfill purposes of land
reservation.

Alaska 955

13. Waters and Water Courses ©=2

Reservation nf water may be implied
under federal reserve water rights doctrine
only where water is necessary for primary
purpose of federal reservation, not where
water merely serves secondary purposes of
reservation.

14. Waters and Water Courses ©=2

Under reserved water rights doctrine, in
determining scope nfimplied reserved water
rights court may lonk only to primary pur-
pose of reservation at time land was first
reserved by federal government, and may
not consider other purposes later given to
reservation.

15. Courts ©=97(1)

Alaska Supreme Court is not bound by
decisions of federal courts other than United
States Supreme Court on questions of feder-

al law,

16. Judgment ©=829(3)

State of Alaska was not collaterally es-
topped by federal court decision, in case in
which it was party, as to legal issues regard-
ing applicability of Alaska National Interest
Lands Conservation Act (ANILCA) tn navi-
gable waters since issue raised pure ques-
tions nf law which did not involve factual
issues. 16 U.S.C.A. §§ 3161-3233.

17. Fish ©=8

Game ©=3.5

Federal government has no authority to
regulate hunting and fishing in Alaska's navi-
gable waters based on navigable servitude or
reserved water fights doctrine, neither of
which bring navigable waters within Alaska
National Interest Lands Conservation Act
(ANILCA) definition of “public lands.” 16
U.S.CA. 88 3102(1), 3114,

18. Fish e=8

Nnvigablc Waters ©=>36(1)

Submerged Lands Act gives Alaska
ownership of, title to, and management pow-
er over lands beneath navigable waters of
Alaska, navigable waters themselves, and
fish and other marine life located in Alaska’s
navigable waters. 16 U.S.C.A, 8§ 31(12(1),
3114; 43 U.S.CA. §§ 1301-1356.
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19. Fish ©=8

Game ©=34

Slates <s=4.1fi(2)

Submerged Lands Act specifically pre-
cludes navigational servitude from being
used to give federal gnveniment power over
fish or animals in state navigable waters. 16
U.S.CA 8§ 3102(1), 3114; 43 US.CA.
§§ 1301-1356. 1314(a).

20. Navigable Waters ©=16
Maters and Water Courses <2=2
Neither navigational servitude nor re-
served water rights give federal government
possessory interest in body of water; United
States cannot hold title to navigational servi-
tude or reserved water rights.

21. Navigable Waters ©=36(1)

Public Lands ©=4

In including "interest” in "lands” or “wa-
ters," “title to which is in the United States"
within Alaska National Interest Lands Con-
servation Act's (ANILCA's) definition of
"public lands,” Congress intended word "in-
terest" to cover possessory interest lesser
than fee interests such as leases, as to which
title could be held, rather than navigational
servitudes and reserved water rights, to
which United States does not hold title. 16
U.S.C.AA. 5 3102(1, 3).

See publication Words and Phrases
for other judicial constructions and def-

initions.
22. Fish <=8

Game ©=35

Navigable Waters e>16

Navigational servitude only gives United
States power to regulate navigable waters
for navigation purposes without owing com-
pensation; it does not permit federal regula-
tion of hunting and fishing in navigable wa-
ters.

23. Waters and Water Courses ©=2

Reserved water rights doctrine only
grants to government right to either exclude
others from appropriating water which feeds

government reservation or to use limited vol-

ume of water in order to serve federal land
reserved; doctrine does not provide federal
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government with plenai-y power over body of
water.

24. Fish ©=8

Game ©=35

Neither navigational servitude power to
regulate for navigation purposes nor power
to reserve water rights grants federal gov-
ernment jurisdiction to manage hunting and
fishing and navigable waters; two powers
are over navigation and water, not fish and
game.

25. Statutes ©=219(3)

Positions on interpretations of statutes
adopted by agency during litigation which
contradict earlier regulations are not owed
deference by courts.

26. Statutes ©=219(6.1)

Definition of "public lands" under Alaska
National Interest Lands Conservation Act
(ANILCA) is pure question of statutory con-
struction, which involves no technical agency
expertise, and on which deference is not
owed. 16 US.CA. § 3102(1), (3)(A>.

27. Navigable Waters ©=4

Navigable waters are generally not
"public lands” under Alaska National Inter-
est Lands Conservation Act (ANILCA);
Submerged Lands Act of 1953 specifically
gives state authority over fish and animals in
navigable waters and precludes navigation
servitudes nr reserved rights from being
used to erode that authority, navigable servi-
tudes and reserved water rights are not in-
terests to which title can be held, and naviga-
tional servitude and reserved water rights
are limited interests which do not give feder-
al government power over navigable or re-
served waters unrelated to those interests.
16 U.S.CA §3102(1), (3)(A); 43 U.S.CA
§§ 1301-1356; 36 C.F.R. § 242.3(h).

28. Fish C=8
Game ©=35
States ©=18.33

Alaska National Interest Lands Conser-
vation Act (ANILCA) does not curtail state’s
authority to regulate hunting and fishing in
navigable waters. 16 U.S.CA 8§ 3103-3233.

29. Statutes ©=2174
Legislative history may not be used to

legislate detailed rules that cannot be sup-

ported by statute's explicit language.

30. Game ©=4

Subsistence hunter may contest validity
of regulation under which hunter is prosecut-
ed. AS 16.05,259; Alaska Admin. Code title
5, 5 92.080(7).

31. Game ©=4

Subsistence hunter was not precluded by
statute from contesting validity of spotlight-
ing ban. AS 16.05.259; Alaska Admin. Code
title 5, § 92.080(7).

32. Fish «=8

Game ©=35

Board of Game is not required to hold
substantive hearing in addition to hearings
required under Administrative Procedure
Act in order to adopt hunting and
fishing regulation. AS 44.62.180-44.62.200,
44.62210(a); Alaska Admin. Code title 5,
§ 92.080(7).

33. Criminal Law ©=1181.5(3.1)

Where subsistence hunter's challenge to
validity of spotlighting ban regulation was
improperly precluded by lower court in find-
ing he had violated regulation, remand was
required to allow hunter opportunity to dem-
onstrate that regulation was adopted without
compliance with Administrative Procedure
Act. AS 44.62.180-44.62.290; Alaska Admin.
Code title 5, § 92.080(7).

Paul E. Malin, Assistant Public Defender,
John B. Salemi, Public Defender, Anchorage,
for Petitioner.

Joanne Grace, Assistant Attorney General,
Anchorage, Bruce M. Botelho, Attorney Gen-
eral, Juneau, for Respondent.

Before COMPTON, C.J., and
RABINOWITZ, MATTHEWS, MOORE and
EASTAUGH, JJ.

ORDER
IT IS ORDERED, SUA SPONTE:

1. Opinion No. 4236 issued in this case on
August 7, 1995, is WITHDRAWN.
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2

Corrected Opinion No. 4276 is issued
today in its place. The corrections arc found
in the last full paragraph on page 18 and in
the first full paragraph on page 26.

Entered by direction of the court at An-
chorage, Alaska on October 20, 1995.
Before MOORE, C.J., and RABINOWITZ,
MATTHEWS. COMPTON and
EASTAUGH. XT.
OPINION

MATTHEWS, Justice.

Subsistence hunter Mike Tntemoff shot a
deer with the aid of a spotlight in December
1990. The deer was killed on federal land.
Naked Island in Prince William Sound.
However. Totemoff was in a skiff in naviga-
ble waters surrounding Naked Island when
he shined his spotlight at the deer and fired
the fatal shot.

Totemoff was charged with violating 5
Alaska Administrative Code (AAC) 92.080(7),
which prohibits hunting with the aid nf an
artificial light Totemoff moved to have the
indictment dismissed, arguing that the State
did not have jurisdiction to prosecute him
and that the regulation prohibiting spotlight-
ing waa invalid. To support some of Iris
arguments, Totemoff presented evidence that
spotlighting is a customary and traditional
means of hunting deer for subsistence in his
native community of Tatitlek. The district
court ruled that the State did have jurisdic-
tion to prosecute Totemoff. The district
court held that Alaska law prohibits subsis-
tence hunters from challenging, in a criminal
proceeding, the regulations under which they
are prosecuted.

The case proceeded to trial, and Totemoff
was convicted. The court of appeals af-
firmed. Totemoff v. State, 866 P.2d 125
(Alaska App.1993), We granted Totemoffs
petition for nearing.

[1] We must first decide whether the
State has criminal jurisdiction over Totemoff,
as jurisdiction is a threshold issue which
must be decided before this court can ad-
dress other issues presented in an appeal.
See Nattrasn v. State, 554 P2d 399, 401
(Alaska 1976). Jurisdiction can be estab-
lished either by finding that the State has
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the power to apply the spotlighting ban to
subsistence hunters on federal land, or by
determining that the State has exclusive jur-
isdiction over the navigable waters from
which Totemoff fired his rifle. If we find
that the State does have jurisdiction, we will
then consider Totemoffs state law challenge
to the anti-spotlighting regulation.

1. JURISDICTION OVER FEDERAL
LAND

[21 A state is free to enforce its civil or
criminal laws on federal land within its
boundaries unless the state consents to the
exercise of exclusive federal jurisdiction, the
state voluntarily cedes exclusive jurisdiction
to the federal government, or the state’s laws
are preempted by federal law. California
Coastal Commit v. Granite Rack Co, 480
U.S. 572, 680-81, 107 S.Ct. 1419, 1424-25, 94
L.Ed.2d 577 (1987); Kleppe. w New Mexico,
426 U.S. 529, 542-43, 96 S.Ct. 2285, 2293-94,
49 L.Ed.2d 34 (1976); see also Arizona v.
Mattype.nny, 445 F.Supp. 1123, 1125-26
(D.Ariz.1977), row'd on other grounds, 451
U.S. 232, 101 S.Ct 1657, 68 L.Ed.2d 58
(1981), Alaska has not voluntarily ceded ex-
clusive jurisdiction over hunting on federal
land to the federal government or consented
to exclusive federal control. Therefore, the
State lacks jurisdiction to enforce its spot-
lighting ban against subsistence hunters on
federal land only if enforcement is preempt-
ed by federal law.

three ways. First, Congress may expressly
declare that state law is preempted. Second,
state law .s preempted if Congress intends
the federal government to occupy a field
exclusively.  Third, federal law preempts
state law if the two actually conflict. See,
eg., Wisconsin Pub. Intcrvcnor v. Motiicr,
501 U.S. 597, 604-05, 111 S.Ct 2476, 2481-82,
115 L.Ed.2d 632 (1991); English v. General
Elec. Co., 490 U.S. 72, 78-79, 110 S.Ct 2270,
227-1-75, 110 L.Ed.2d 65 (1990). Totemoff
argues that application of the spotlighting
ban to him is preempted by the Alaska Na-
tional Interest Lands Conservation Act (AN-
ILCA), 16 U.S.C. 88 3101-3233 (1988).

No provision in ANILCA expressly
preempts state enforcement of state hunting
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laws against subsistence hunters on federal
land. Thus, we must determine whether
Congress intended for the federnl govern-
ment to exclusively occupy the field of regu-
lation of subsistence activities when it enact-
ed ANILCA, or whether state law actually
conflicts with ANILCA.

A. Intent to Occupy Field

Congressional intent to occupy a field can
be inferred fi-om a "scheme of federal regula-
tion ... so pervasive as to make reasonable
the inference that Congress left no room for
the State to supplement it," or if a federal
law "touch[es] a field in which the federal
interest is so dominant that the federal sys-
tem will be assumed to preclude enforcement
of state laws on the same subject" English,
496 U.S. at 79,110 S.Ct. at 2275 (alteration in
original) (quoting Rice u Santa Fe Elevator
Cotp.. 331 U.S. 218, 230, 67 S.Ct. 1146, 1152,
91 L.Ed. 1447 (1947)).

However, “ ‘{w]here ... the field which
Congress is said to have pre-empted' in-
cludes areas that have ‘been traditionally oc-
cupied by the States,' congressional intent to
supersede state laws must he ‘clear and man-
ifest.” 1d. (alteration in original) (quoting
Jones v. Rath Packing Co., 430 U.S. 519, 525,
97 S.Ct. 1305, 1309, 51 L.Ed.2d 604 (1977)).
“When considering pre-emption, ‘(courts)
start with the assumption that the historic
police powers of the States were not to be

3] Federal law can preempt state law insuperseded by the Federal Act unless that

was the clear and manifest purpose of Con-
gress.”” Motlier, 501 U.S. at 605, 111 S.Ct.
at 2478 (quoting Rice, 331 U.S. at 230, 67

S.Ct. at 1152).

(4] Regulation of hunting is an area that

has been traditionally occupied by the states.
It is part of the historic police power of
states. See State v. Coffee, 97 Idaho 905, 914,
556 P.2d 1185, 1194 (1976); State, ex rcl
Nepstad v. Dnnielsoti, 149 Mont. 438, 427
P.2d 689, 691 (1967); see also Montana v.
United States, 450 U.S. 544, 564 n. 13, 101
S.Ct. 1245, 1258 n. 13, 67 L.Ed.2d 493 (1981).
Therefore, we may find that Congress in-
tended to occupy the field of regulation nf
subsistence hunting on federal land only if
Congress’ purpose was clear and manifest.

TOTEIWGFF v. STATE
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[5] ANILCA does not disclose such
clear and manifest purpose. Title VTTT of
ANILCA governs subsistence limiting and
fishing. 16 U.S.C. §§ 3111-26. Section 804
of Title V111 requires the taking of fish and
wildlife on public lands for subsistence pur-
poses to be accorded priority over the taking
of fish and wildlife for other purposes. 16
U.S.C. § 3114. Section 802 states that it is
the purpose of Congress "to provide the op-
portunity for rural residents engaged in n
subsistence way of life to do so." 16 U.S.C.
§ 3112(1). Section 814 requires the Secre-
taries of Interior nnd Agriculture to promul-
gate regulations necessary to cany out their
responsibilities under Title VIII. 16 U.S.C.
S 3124, Sections 805(a)-(c) of Title VUI
provide for the establishment of a network of
regional advisory councils and local advisory
committees to advise the Secretaries in the
exercise of their authority under ANILCA.
16 U.S.C. 8§ 3115(n)-(c),

Under § 805(d), the federal government
was not to implement §§ 805(n)-(e) if Alaska
enacted laws of general applicability provid-
ing “for the definition, preference, and par-
ticipation specified” in Title VIII. 16 U.S.C.
§ 3115(d). Alaska did enact such lavra,1 but,
we struck down the rural preference provi-
sion of those laws as contrary to the Alaska
Constitution in McDowell v. State. 785 P.2d 1
(Alaska 1989). As a resull, the State fell nut
of compliance with ANILCA. The federal
government subsequently promulgated tem-
porary and then permanent regulations gov-
erning subsistence hunting on public land
and implementing 8§ 805(n)-(c) of Title VIIT.
55 Fed.Reg. 27,114 (1990); 57 Fed.Reg. 22.-
910 (1992).

Even though Titie VIII has been fully
implemented, it does not create a scheme of
federal regulation so pervasive that there is
no room for state regulation to supplement it.
Under Title VIII, the Secretaries of Interior
and Agriculture implement ANILCA's sub-
sistence priority and opportunity provisions
with the participation and assistance of local
and regional advisory councils. This does
not foreclose the State from promulgating
hunting and fishing regulations which may
affect subsistence hunters on federal land, so

I. Sech 151, SLA 197S, ch. 52. SLA K6

along as those regulations do not conflict with

federal laws nr regulations. Nothing in Title
ViU discloses n clear and manifest purpose
to prohibit all state regulation of subsistence
hunting. Nothing affirmatively prohibits the
State from engaging in such regulation.

Moreover. § 1314 nf .J4ILCA states,
"Nothing in this Act if intended to enlargp or
diminish the responsibility and authority of
the State of Alaska for management of fish
and wildlife on the public lands except as
may be provided in [Title VTII] of this chap-
ter.” 16 U.S.C. § 3202. Again, no provision
in Title VIIT clearly and manifestly prevents
the State, from enforcing its general hunting
laws GIIUNTL subsistence hunters on federal
land.

te addition, § 802(3) of Titie M il provides
that the policy of Congress is that "[fiederal
land managing agencies, in managing subsis-
tence activities on the public lands ... shall
cooperate with ,.. appropriate State and
Federal agencies." 16 U.S.C. § 3112(3),
This section suggests that Congress did not
intend a federal regulatory scheme so perva-
sive that there would he no room for state
regulation to supplement it.

Finally, when the federal regulations pro-
mulgated pursuant to ANILCA were passed,
the federal agencies administering ANILCA
explained that the regulations would permit
the State to continue to participate in the
management of subsistence hunting on public
land:

[Tlhr.se regulations anticipate an inter-
active process between the Slate fish and
game regulatory procedure. The State,
because nf its constitution, cannot, provide
a preference for mral residents with cus-
tomary and traditional use of fish and wild-
life as required by ANILCA. The State
can facilitate lintnest by rural residents
through various regulations dealing will>
means and methods of take and perhaps
other mechanisms.

If State regulations allow rural residents
the opportunity to obtain their customary
and traditional take and uses of fish and
wildlife resources, the Federal regulations
may closely parallel State regulations.
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The Federal program anticipates a highly
cooperative, interactive relationship with
the State system. To the extent that coop-
eration exists, the Federal program will be
able to minimize change to traditional
State regulation and management of fish
and wildlife.

55 Fed.Reg. 27,114, 27,119 (1990) (emphasis
added). Thus, the federal government clear-
ly contemplated that Alaska means and
methods regulations, the kinds of regulations
at issue in this case, would be effective on
federal land.

Since the language of ANILCA does not
demonstrate a clear and manifest Congres-
sional intent to preempt all state regulation
affecting subsistence hunting and fishing on
federal land, and since the federal agencies
administering  ANILCA have interpreted
ANILCA as allowing such state regulation,
we hold that Congress did not intend for the
federal government to exclusively occupy the
field of subsistence hunting and fishing regu-
lation.

B. Actual Conflict

[6] We must next decide whether federal
law actually conflicts with the enforcement of
the state spotlighting ban nmiinst Totemoff
on federal land. There is no direct conflict
between Alaska's anti-spotlighting regula-
tion, 5 AAC 92.080(7), and any federal statute
nr regulation. At the time of Totemoffs
aiTest, n federal subsistence hunting regula-
tion virtually identical to the state regulation
prohibited taking game with the aid of a
spotlight. Compare 36 C.F.R.
§ 242.23(b)(I)(vii) (1990) with 5 AAC
92.080(7) (1990).

TotemofTs principal federal claim, howev-
er, is that federal law preempts application of
the state spotlighting ban to him because
federal law allows him to defend against
prosecution on the grounds that spotlighting
is a customary and traditional method of
taking deer, while state law does not permit
such a defense.2 Totemoff relies on United

In v Marry. 836 P.2d 358. 370 (Alaska
1992) we heId that the Boards of Fish and(Came

"have the discretion, ht are ot narchted 10
take into consideration the traditional and cus-
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States v. Alexander, 938 F.2d 942 (9th Cir.
1991).

In Alexander, the defendants sold herring
roe in violation of an Alaska regulation pro-
hibiting sale of herring roe. 1d. at 944-45.
The court held that the defendants were
permitted to defend against criminal prose-
cution on the basis that they were engaged in
customary trade for subsistence purposes, a
subsistence use protected by ANILCA. Id.
at 948. In deciding that customary trade
was protected by ANILCA the court cited
ANILCA's definition of “subsistence uses"—
“the customary and traditional uses by rural
Alaska residents of wild renewable resources

for barter, or sharing for personal or
family consumption; and for customary
trade.” 1d. at 946 (alteration in original).

The full text of ANILCA's definition of
"subsistence uses" is:

[T]he customary and traditional uses hy

rural Alaska residents of wild, renewahle

resources for direct personal or family con-
sumption as food, shelter, fuel, clothing,
tools, or transportation; for the malting

n.d selling of handicraft articles out of

nonedihie byproducts of fish and wildlife

resources taken for persona! or family con-
sumption; for barter, or sharing for per-
sonal or family consumption; and for cus-
tomary trade.
ANILCA § 803, 16 U.S.C. § 3113 (emphasis
added). This definition only covers various
uses of subsistence resources. It does not
cover traditional means and methods of hunt-
ing. And no other provision in ANILCA
creates a general right to use traditional
means and methods of taking game.

Title VIII of ANILCA does specifically
protect the use of traditional means of sur-
face transportation for subsistence hunting,
Section 811(b) of Title VII1 states, "Notwith-
standing any other provision of this Act or
other law, the Secretary shall permit on the
public lands appropriate use for subsistence
purposes of snowmobiles, motorboats, and
other means of surface transportation tradi-
tionally employed for such purposes by local

tomarY methods of subsistence takings in their
formulation of subsistence regulations." (Em-
phasis added.)

Ge i A B e )

residents, subject to reasonable regulation,”
16 U.S.C. § 3121(h). The protection of tradi-
tionally employed surface transportation
methods implies that other traditional com-
ponents of subsistence hunting or fishing,
such as the use of certain guns, nets, or other
equipment, are not exempt from state regula-
tion.

Furthermore, numerous provisions in AN-
ILCA require regulation of subsistence tak-
ing in accordance with sound wildlife man-
agement principles and the preservation of
wildlife resources. See 16 U.S.C. §§ 3101(h),
3101(c), 3111(3), 3112(1), 3125(1). Restriction
nf traditional means and methods may be
necessary to accomplish this goal. See AN-
ILCA § 801(3), 16 U.S.C. § 3111(3) ("contin-
uation of the opportunity for subsistence uses
of resource’; on public and other lands in
Alaska is threatened ... by taking of fish
and wildlife in a manner inconsistent with
recognized principles of fish and wildlife
management").

In addition, no case law directly holds that
ANILCA protects customary and traditional
methods of hunting. There is a case, howev-
er, which could provide support for such a
holding, Native Village of Quinhagak v.
United States, 35 F.3d 388 (9th Cir.1994). In
Quinhagak, the court ruled that several na-
tive villages were entitled to a preliminary
injunction against the enforcement of an
Alaska regulation hairing the taking of rain-
bow trout for subsistence purposes. Id. at
395. The court held that the villages pre-
sented a showing of hardship sufficient to
justify the preliminary injunction, since they
demonstrated that rainbow trout was an im-
portant food source for them. Id. at 393.
The court then added:

The Villages also presented evidence
that the federal and state regulations in-
terfere with their way of life and cultural
identity They needed to prove noth-
ing more in light of the clear congressional
directive to protect the cultural aspects of
subsistence living. 16 U.S.C. § 3111(1)
[ANILCA §801(1)] ("[T]he continuation
of the opportunity for subsistence uses by

w%ﬁi}%ﬁﬁska ... i3 essential to

Alnska [)fil

Native physical, economic, traditional, and

cultural existence...,,").

Id. at 394 (alteration in original'.

It might be inferred from this language
that ANILCA protects traditional subsis-
tence taking means and methods which are
part of (he cultural identity and way of life of
Natives. However, Quinhagak only held
that the villages were entitled to a prelimi-
nary injunction and did not resolve the mer-
its of any controversy concerning the inter-
pretation of ANILCA. Though an argument
can be made based on Quinhagak that AN-
ILCA does protect customary and traditional
means and methods, we conclude that more
weight should he accorded to Congress' fail-
ure to mention means and methods in ANIL-
CA’s definition of “subsistence uses" and to
Congress' specific grant of protection to tra-
ditional means nf surface transportation.

We hold that ANILCA does not protect
the use of n spotlight as a customary and
traditional method of subsistence hunting,
and thus there is no actual conflict between
ANILCA and Alaska law. Therefore, feder-
al law does not preempt enforcement nf Alas-
ka’s spotlighting ban against subsistence
hunters on federal land, and the State does
have jurisdiction over Totemoff.

Il. JURISDICTION OVER NAVIGABLE
WATERS

171 Even if ANILCA does protect cus-
tomaiy and traditional means and methods,
thereby preempting state enforcement of the
anti-spotlighting regulation against Totemoff
on federal land, the State still has criminal
jurisdiction if ANILCA does not apply to the
navigable waters from which Totemoff shined
his spotlight at the deer. Totemoffs conduct
of taking a deer with the aid of an artificial
light was committed partly in navigable wa-
ters and partly on federal land. If the ele-
ments of a crime are committed in different
jurisdictions, "any state in which an essential
part of the crime is committed” may assert
jurisdiction. State v. Scofield’, 7 Ariz.App,
307, 315, 438 P.2d 776, 784 (1968). "If an
offense is committed partly on federal and
partly on non-fcderal property, both sover-
eigns have jurisdiction.” Stole v. Kirksey,
647 S.W.2d 799, S04 (Mo.1983) (nn banc).



9(52 Alaska

See also Lane v. State, 388 So.2d 1022,
1028 (Fla.1980) (though fatal blow struck in
Alabama, Florida lias jurisdiction over mur-
der if either premeditation to murder or
felony underlying murner occurred in Flori-
da); Commonwealth v. Lavouc, 326 Mass.
553. 95 N.E.2d 925, 926 (1950) (if a criminal
act is cnmmitted in two jurisdictions, a state
has jurisdiction over the act if the part of the
act committed within that state has been
declared to be punishable by its laws); State
v. Kills on Top, 243 Mont. 56, 793 P.2d 1273,
1285-86 (1990) (Montana has jurisdiction
over felony-murder even though victim Killed
in Wyoming because underlying felony, lad-
napping, occurred in Montana), cert, denied,
501 U.S. 1259, 111 S.Ct. 2910, 115 L.Ed.2d
1073 (1991); People v. Fuller, 185 A.D.2d
446, 586 N.Y.S.2d 366, 367-68 (App.) (New
York has jurisdiction over rape defendant,
even though actual sexual assault may have
taken place in Pennsylvania, because element
of forcible compulsion occurred in New
York), appeal denied, 80 N.Y.2d 974, 591
N.Y.SAd 144, 605 N.E.2d 880 (1992); Brown
v. Market Dev., Inc., 41 Ohio Misc. 57, 322
N.E.2d 367, 372 (Ohio C.P.1974) (Ohio would
have jurisdiction over a person who stood in
Ohio and fired a shot across the state border,
killing someone in Indiana). But see State v.
Hall, 114 N.C. 909, 19 S.E. 602, 604-05
(1894) (North Carolina did not have jurisdic-
tion over defendant who while standing in
North Carolina shot victim in Tennessee,
since no North Carolina statute criminalized
the conduct which occurred in North Car-
olina or otherwise conferred jurisdiction upon

the state).
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take, pursue, hunt ... or in any manner
capture or kill" deer. Therefore, the State
has jurisdiction over Totemoff, even if ANIL-
CA preempts the application of the spotlight-
ing ban on federal land, so long as ANILCA
does not give the federal government the
power to regulate hunting and fishing in
navigable waters.

[9] ANILCA’s subsistence priority ap-

plies only to "public lands.” ANILCA § 804,
16 U.S.C. § 3114. Section 102 of ANILCA
defines the term "public lands":

(1) The term “land" means lands, wa-
ters, and interests therein.

(2) The term “Federal land" means
lands the title to which is in the United
States after December 2, 1980.

(3) The term "public lands" means land
situated in Alaska which, after December
2, 1980, are Federal lands, except—

(A) land selections of the State of Alas-
ka which have been tentatively approved
or validly selected under the Alaska
Statehood Act and lands which have
been confirmed to, validly selected by, or
granted to the Territory of Alaska or the
State under any other provision of Fed-
eral law.

16 U.S.C. §3102. Thus, "public lands”
means lands, waters, and interests therein,
the title to which is in the United States.
But "public lands” does not include lands,
waters, and interests therein which were
transferred to Alaska under other federal

laws.

[8] In this case, Totemofrs act nfshining Whether "public lands" includes navigable

a spotlight and firing the fatal shot, an essen-
tial part of the crime with wlu'ch he was
charged, unlawful taking of game, occurred
on navigable waters. Moreover, Alaska law
specifically criminalizes conduct which To-
temoff cnmmitted solely on navigable waters.
Alaska Statute 16.05.940(33) defines "takeZ
as "taking, pursuing, hunting, fishing, trap-
ping, or in any manner disturbing, capturing,
or killing or attempting to take, pursue, hunt,
fish, trap, or in any manner capture or Kkill
fish or game.” Totemoff took actions in navi-
gable waters which constitute “pursuing,”
"hunting," “disturbing,” and "attempting to

waters was the subject of a recent Ninth
Circuit decision, Alaska v. Bnbbitl (Katie
John), 51 FJ3d 549 (9th Cir.1995), r.eit de-
nied — U.S. - , 116 S.Ct. 272, —
L.Ed.2d (1995). The Katie John court
considered whether ANILCA applies to nnvi-
gable waters because of the federal govern-
ment's navigational servitude or federal re-

served water rights.

[10] The navigational servitude is a domi-
nant servitude, sometimes described as a
"superior navigation easement,” which allows
the federal government to exercise its rcgu-
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latory power over navigable waters in the
interests of commerce without compensation
for interference with private water rights.
United States v. Virginia Etcc. & rower Co.,
365 U.S. 624, 627-28, 81 S.Ct 784, 787-88, 5
L.Ed.2d 838 (1961); Bonne v. United States,
944 F.2d 14S9, 1493-9*1 (9th Cir.1991). The
servitude “is a concept of power, not of prop-
erty." United States v. Certain Parcels of
Land Situated in Valdes, 666 F.2d 1236,
1238 (9th Cir.1982). It is a "dominant right
over navigable waters for purposes of im-
proving and regulating navigation." United
States v. 119,67 Acres of Land, More nr Less,
Situated in Plaquemines Parish, La., 663
F.2d 1328, 1330 n. 6 (5th Cir.1981). The
navigational servitude is derived from the
Commerce Clause. See United States v.
Cherokee Nation nf Oklahoma, 480 U.S. 700,
704, 107 S.Ct. 1487, 1489-90, 94 L.Ed.2d 704
(1987); Bonne, 944 F.2d at 1494 n, 9.

[11,12] Under the reserved water rights
doctrine, when Congress withdraws land
from the public domain for a federal purpose,
it implicitly reserves water necessary to ac-
complish the purposes of the reservation.
Cappacrt v. United States, 426 U.S. 128, 138,
96 S.Ct. 2062, 2669, 48 L.Ed.2d 523 (1976);
Colville Confederated Tribes v. Walton, 647
F.2d 42, 46 (9th Cir.), cert, denied, 454 U.S.
1092, 102 S.Ct. 657, 70 L.Ed.2ri 630 (1981),
"The United States acquires a water right
vesting on the date the reservation was cre-
ated, and superior to the rights of subse-
quent appropriators." Colville, 647 F.2d at
46. The amount of water reserved under the
doctrine is limited to what is necessary to
fulfill the purpose of the land reservation.
Cappami, 426 U.S. at 141, 96 S.Ct. at 2070-
71; United States v. Adair, 723 F.2d 1394,
1409 (9th Cir.198.3), cert, denied, 467 U.S.
1252, 104 S.Ct. 3536, 82 L.Ed.2d 841 (1984).

[13,14] A reservation of water may lie
implied only where the water is necessary for
the primaiy purpose of the federal reserva-
tion, not where the water merely serves sec-
ondary purposes of the reservation. United
Stales v. New Mexico, 438 U.S. 6911, 702, 98
S.Ct. 3012, 3015, 57 L.EdAIl 1052 (1978);
Adair, 723 F.2d at 1408-09. In determining
the scope of implied reserved water rights, a
court may look only to the primaiy purpose

of a reservation at the time the land was first
reserved by the federal government, and
may not consider other purposes later given
to the reservation. See New Mexico, 438
U.S. at 713-15. The reserved water rights
doctrine has at times been treated as giving
the government only a non-consumptive rigid,
to prevent others from using a supply of
water in a manner that would deprive the
federal reservation of the water necessary
for its primaiy purpose; at other times, the
doctrine has been interpreted as giving the
United States the right to a specific amount
of water. Compare Cappacrt, 426 U.S. at
135, 143, 96 S.Ct. at 2P6S, 2071-72 and
Adair, 723 F.2d at 1411 with Arizona V.
California, 373 U.S. 546. 600-01. 83 S.Ct
1468, 1497-98, 10 L.Ed.2d 5*12 (1063) and
Colville, 647 F.2d at 47.

The Ninth Circuit in Katie John decided
that the navigational servitude is not. an in-
terest to which the United States holds title
and ruled that the navigational servitude
does not convert all Alaska navigable waters
to "public lands” as defined in ANILCA. 54
F.3d at 553. In doing so, the court reversed
a federal district court decision which held
that the navigational servitude is an interest
to which the United States holds title for the
purposes of ANILCA. John v. United
States, Nos. AP0-0454-CV, AP2-0264-CV,
1994 WL 487830, at *17 (DAJaska March 30,
1994). The Ninth Circuit also held in Katie
John that reserved water rights are interests
in land tn which the federal government has
title under ANILCA's definition of "public
lands." 54 F.3d at 554.

[15,16] We are not obliged to follow Ka-
tie John, since this court is not hound by
decisions of federal courts other than the
United States Supreme Court on questions of
federal law. In re F.P., 843 P.2d 1214, 1215
n. 1 (Alaska 1992), cert, denied, — U.S.

. 113 S.Ct. 2*141, 124 L.Ed.2d 659 (1993).
Though the State was a party to Katie Joint,
it is not collaterally estopped here as to the
issues decided in that case because the appli-
cability of ANILCA to navigable waters is a
pure question of law which does not involve
factual issues. See Stole v. United Conk
Inlet Drift Ass'n, 895 P.2d 947, 954 (Alaska
1995) (“the Stale is permitted to relitignte
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unmixed questions of law so long as the
subject matter of the second case is 'substan-
tially unrelated’ to that of the first"). We
will follow Katie John only to the extent that
its reasoning is persuasive.

[17] For a number of reasons, we find
that neither the navigational servitude nor
reserved water rights bring navigable waters
within ANILCA’s definition of “public lands,"
and that the federal govern.r -it has no au-
thority based on the navigat:. ;..tl servitude or
the reserved water rights doctrine to regu-
late hunting and fishing in Alaska's navigable
waters.

First, even if the navigational servitude or
reserved water rights can be considered in-
terests to which the United States holds title,
the State has an interest in fish and wildlife
located in navigable waters which precludes
federal regulation of such fish and wildlife,
under § 102(3)(A) of ANILCA and the Sub-
merged Lands Act of 1953, 43 US.C.
§> 1301-66 (1988). Section 102(3)(A) of AN-
ILCA exempts from the definition of "public
lands" “lands which have been ... granted to
the Territory of Alaska or the State under
any other provision of Federal law." 16
U.S.C. § 3102(3)(A). As ANILCA § 102(1)
defines “land” as “lands, waters, and inter-
ests therein,” 16 U.S.C. § 3102(1). “public
lands" does not include lands, waters, and
interests therein granted to Alaska under
another federal law.

A relevant interest in lands or waters is
granted to Alaska by the Submerged Lands
Act of 1953. Section 3(a) of the Act states:

It is hereby determined and declared to
be in the public interest that (1) title to
and ownership of the lands beneath navi-
gable waters within the boundaries of the

3. Under die Alaska Statclmod Acl, "[t)lic Sub-
merged Lands Act of 1953 [is] applicable to the
Slate of Alaska and the said State [[)has] die same
rights as do éother] States thereunder." Pub.L.
No. 85-508, § Gm) (1958), rgirtedin98 U.S.C.
following § 5 (1988).

4. The term "lands beneath navigable waters"
covers

all lands permanently or periodically covered

by tidal waters up to"but not above the line of

mean high tide and seaward to a line dircc

geographical miles distant from the const line

of each such State and to die boundary line of
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respective States, and the natural re-
sources within such lands and waters, and
(2) the right and power to manage, admin-
ister, lease, develop, and use the said lands
and natural resources all in accordance
with applicable State law be, and they are,
subject to the provisions hereof, recog-
nised, confirmed, established and vested in
and assigned to the respective States or
the persons who were on June 5, 1950,8
entitled thereto under the law of the re-
spective States in which the land is located,
and the respective grantees, lessees, or
successors in interest thereof,

43 U.S.C. § 1311(a) (emphasis added). Sec-
tion 2(e) of the Act states, “[t]he term ‘natu-
ral resources’ includes ... fish, shrimp, oys-
ters, dams, crabs, lobsters, sponges, kelp,
and other marine animal and plant life." 43
US.C. § 1301(e).

[18] The Submerged Lands Act thus
gives Alaska ownership of, title to, and man-
agement power over the following: lands be-
neath the navigable waters of Alaska,'l the
navigable waters themselves,5 and fish and
other marine life located in Alaska’s naviga-
ble waters. Under § 102(3)(A) of ANILCA,
the definition of “public lands" in ANILCA
therefore excludes navigable waters.

[19] Furthermore, § 6(a) of the Sub-
merged Lands Act specifically precludes the
navigational servitude from being used to
give the federal government power over fish
or animals in state navigable waters. The
section states:

The United States retains all its naviga-
tional servitude and rights in and powers
of regulation and control of said lands and
navigable waters for the constitutional
purposes of commerce, navigation, national

each such State where In any case such bound-
ary as it existed at the time such State became
a member of the Union, or as heretofore ap-
proved by Congress, extends seaward (or into
the Gulf of Mexico) beyond three geographical

miles.
43 US.C. § 1301(3)(2).

5. The U.S. Supreme Court lias referred to the
Submerged Lands Act as a grant of "submerged
lands and waters.” Urited Stetes v Gllifamia,
436 U.S. 32. 37, 98 S.Ct. 1662. 1665, 56 L.Ed.2d

94 (1978).
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defense, and international affairs, all of
which shall be paramount to, but shall not
be deemed to include, proprietary rights of
ownership, or the rights of management
administration, leasing, use, and develop-
ment of the Innds and natural resources
which are specifically recognized, con-
firmed, established, and vested in and as-
signed to the respective Slates and others
by section [S] of this [Act],

43 10.S.C. § 1314(a) (emphasis added). Un-
der this Btatute, the navigational servitude
and other federal rights in navigable waters
cannot give the federal government owner-
ship of navigable waters or management
rights over fish and animals in navigable
waters, as those rights are reserved to the
states by § 3 of the Submerged Lands Act.

The second reason supporting nttr decision
that ANILCA does not give the federal gov-
ernment power to regulate hunting and fish-
ing in navigable waters is that the naviga-
tional servitude and reserved water rights
are not the type of property interests to
which title can be held. Authorities disagree
on whether the term "title” applies only to
lee ownership of property or also covers
lesser possessoiy interests such as lease in-
terests. Dover Veterans Council, Inc. v.
City nfDover, 119 N.H. 738, 407 A.2d 1195,
1196 (1979); see also United States v. Hunt-
er, 21 F. 615, 617 (C.C.E.D.M0.1884); com-
pare United States v. City nf New Bruns-
wick. 11 F.2d 476, 477 (3d Cir.1926) ("the
ownership nf title means ownership nf prop-
erty"), rov'd on other grounds, 276 U.S. 5*17,
48 S,Ct. 371, 72 L.Ed. 693 (1928) and Schoi-
hie v. Fairbanks Medical & Surgical Clinic,
Inc.. 531 P.2d 1252, 1260 (Alaska 1975) (con-
ventional definition of “title" is ownership of
the premises) with Shingleton v. State, 260
N.C. 451, 133 S.E.2d 183, 189 (1963) ("title"
signifies actual or constructive possession of
property or the right to possession) and East
Norriion Medical Assocs., Ltd. v. Common-
wealth, 168 Pa.Cmvvlth. 421, 650 AJld 1169,
1171 (1994) (cites statute which defines “title"
as a possessory or leasehold interest). How-
ever, it is generally accepted that "title” sig-
nifies at least some sort of possessoiy inter-
est in property and does not include lesser
interests such as easement*. See Kohl In-

Alaska [)U5

dos. Park Co. v. Comity nf Rockland, 710
F.2d 895, 903 (2d Cir.1983).

[20] Neither the navigational servitude
nor reserved water rights are possessory
interests in a body ofwater. The navigation-
al servitude has been described as a "domi-
nant servitude" and as a "superior navigation
easement.” Virginia Elec. & Power, 365
U.S. at 627,81 S.Ct at 787. Reserved water
rights give the federal government the light
to prevent others from appropriating water
nr to use a certain volume of water, not to
possess a body of wafer. See Cappneit, 426
U.S. at 135, 143, 96 S.Ct, at 2068, 2071-72;
Arizona, 373 U.S. at 600-01, 83 S.Ct. at
1497-98. Therefore, the United States can-
not hold title to the navigational servitude or
reserved water rights.

A similar conclusion was reached by n New
York court when New York State claimed
that it had title to submerged lands by virtue
of state interests analogous to the federal
navigational servitude anti federal reseived
water rights. In Niagara Falls Power Co. v.
Water " r (f Control Commission, 237
Ar> :16. 262 N.Y.S. 217, 219-221 (N.Y.App.
1932’, rov'd on other grounds. 267 N.Y. 265,
196 N.E. 51 (N.Y.), Qmi. denied, 296 U.S. 609,
56 S.Ct. 128, 80 L.Ed. 432 (1935), an issue
relevant to determining the amount nf rent
the state could charge for a water power site
located on submerged lands which had been
previously granted In a private cnmnany "’as
whether "title” to the "water power sites or
lands" was “vested in the state.” The state
argued that it had “title" through "[ills sov-
ereignty anti incidental control over naviga-
ble waters," a power similar to the federal
navigational servitude, or through interfer-
ence the power site could cause with state
riparian rights appurtenant to a state park,
un interest similar to federal reserved water
rights. ld. at 221. The court rejected these
arguments, explaining that these “inchoate
and incorporeal" rights did not constitute
“title." 1d. at 224-25.

[21] Our conclusion that the navigational
seivitude and reserved water rights are not
interests to which the United States holds
title may raise the question of what Congress
intended when it included “interests" in
“lands” or "waters,” "the title to which is in
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the United States," within ANILCA's defini-
tion of "public lands." See ANILCA
§§ 102(1M3), 16 U.S.C. 8§ 3102(1)3). A
logical answer is that the word "interests"
was intended to cover possessory interests
lesser than fee interests such as leases, as
there is considerable authority that title can
bn held to such interests. Sec, eg., Shingle-
tan, 133 S.E.2d at 189; East Nnrriton, 650
A2d at 1171,

A broader reading would conflict with the
clear statement doctrine, which is the third
ground underlying our ruling on the naviga-
ble waters issue. The clear statement doc-
trine "counsels that a ... court should not
apply a federal statute to an area of tradi-
tional state concern unless Congress has ar-
ticulated its desire in clear and definite lan-
guage to alter the delicate balance between
state and federal power by application of tiie
statute to that area." H.J. Inc. v. North-
western Bell Tel. Co., 954 F.2d 485, 495 n. 6
(8th Cir.) (quoting Taffct v. Southern Co., 930
F.2d 847, 851 (11th Cir,1991), vacated on
other grounds and reli'g granted, 958 F.2d
1514 (11th Cir.), on rehy en banc, 967 F.2d
1483 (11th Cir.), cert, denied, — U.S. ,
113 S.Ct. 657, 121 L.Ed~d 583 (1992)), cert,
denied, 504 U.S. 957, 112 S.Ct. 2306, 119
L.Ed.2d 228 (1992). The doctrine means
that "(i]f Congress intends to alter the ‘usual
constitutional balance between the States
and the Federal Government,' it must make
its intention to do so ‘unmistakably clear in
the language of the statute.” California
State BiL of Optometry v. Federal Trade
Comm*, 910 F.2d 976, 981 (D.C.Cir.1990)
(quoting Will v. Michigan Dep't of State
Police\ 491 U.S. 58, 65, 109 S.Ct 2304, 2309,
105 L.Ed.2d 45 (1989)); see abo BFP w.

Resolution Trust Corp, — US. - ,
---------------- , 114 S.Ct. 1757, 1764-66, 128
L.Ed.2d 556 (1994). The doctrine applies “in
circumstances in which the language of a
statute or its legislative history provide some
indication of ambiguity.” County of Suffolk
v. Long Island Lighting Co., 907 F.2d 1295,

130G (2d Cir.1990).

In this ease, ANILCA's definition of "pub-
lic lands” would have to be viewed as ambig-
uous before it could be interpreted as cover-
ing the navigational servitude or reserved
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water rights. Defining "public lands" as wa-
ters subject to the navigational servitude or
reserved water rights would allow the federal
government to regulate hunting and fishing
in navigable waters. States have traditional-
ly had the power to govern hunting and
fishing in their navigable waters. Regulation
of hunting and fishing is a traditional concern
of the states. See Coffee, 556 P.2d at 1194;
Danielson 427 P.2d at 691. Congress has
not expressed in unmistakably clear language
a desire to alter this traditional allocation of
state and federal power.

The fourth basis for our decision on this
matter is that, even assuming the navigation-
al servitude or reserved water rights are
interests to which the United States holds
title, the land management authority which
the federal government obtains through
these interests is limited by the purposes of
the interests. The power any easement, ser-
vitude, or similar property interest gives to
its holder is limited by the interest's purpose.
See, eg., Southern Pac. Co. v. City of San
Frartchco, 62 Cal.2d 50, 41 Cnl.Rptr. 79, 396
P.2d 383, 386 (196*1); Benno v. Central Lake
County Joint Action Water Agen u, 242 1L
App.3d 306, 182 Ill.Dec. 522, 526, 609 N.E.2d
1056, 1060 (IU.App.), appeal  died, 151
Il.2d 561, 186 Ill.Dec. 378, 616 N.E.2d 331
(1993). For example, an casement giving a
person the right to cross over another's prop-
erty for nccess to his own land does not
create a right to use the property subject to
the easement for any other purpose.

[22,23] Likewise, the navigational servi-
tude only gives the United States the power
to regulate navigable waters for navigation
purposes without owing compensation,
Boone, 944 F.2d at 1493-94; it does not
permit federal regulation of hunting and fish-
ing in navigable waters. Similarly, the re-
served water rights doctrine only grants to
the government the right to either exclude
others from appropriating water which feeds
a government reservation or to use a limited
volume of water in order to serve the federal
land reserved. See Cappaert, 426 U.S. at
135,143, 96 S.Ct. at 2068, 2071-72; Arizona,
373 U.S. at 600-01,83 S.Ct. at 1497-98. The
doctrine does not provide the federal govern-
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ment with plenary power over a body of
water.

[24] Fifth, neither the navigational servi-
tude power to regulate for navigation pur-
poses nor the power to reserve water rights
can grant the federal government jurisdiction
to manage hunting and fishing in navigable
waters. The two powers are over navigation
and water, not fish and game.

The final reason for our ruling on the
navigable waters issue concerns reserved wa-
ter rights only. Employing the reserved wa-
ter rights doctrine to define the geographic
scope of navigable waters covered by ANIL-
CA would be highly impractical, perhaps
even impossible, [t would first require the
federal agencies administering ANILCA to
determine the primaiy purpose of each fed-
eral land reservation in Alaska at the time
the rescivalion vva created. See New Mexi-
co, 438 U.S. at 702, 713-15, 98 S.Ct. at 3015,
3020-22. Then, the federal agencies would
have to ascertain the amount of water neces-
sary to fulfill the primary purpose of the
reservation. See Cappaert, 426 U.S. at 141,
96 S.Ct. at 2070. Aitcrvvards, the agencies
would have to somehow convert that amount
of water into a surface area of water consti-
tuting "public lands" under ANILCA. This
last step could be especially difficult, because
reserved water rights represent the right to
use a set volume of water or to prevent
others from appropriating water, and not
specific geographic areas around whicli prop-
erty linns may be drawn. Congress could
not have intended to create such n complicat-
ed and uncertain regulatory scheme.

Despite acknowledging that it was “im-
posfing] an extraordinary administrative bur-
den on federal agencies,” the Ninth Circuit
held in Katie John that reserved water
rights are interests in land to which the
federal government has title for ANILCA
purposes. 54 F.3d at 554. The court's hold-
ing was based on two grounds. First, the
court believed that the position taken by the
federal agencies that reserved water rights
do define the scope of ANILCA was a rea-
sonable agency interpretation owed defer-
6 Certain navigable waters over submerged lands

to which the United Slates holds title were in-
eluded in the dc6nilion of "public lands." Sac

Alaska  flfi7

ence. See id. at 552-54  Second, the court
feared undermining Congress' intent to pro-
tect subsistence fishing. See id. at 552. 554.
In our view, neither of these considerations
justifies the court's holding.

We apply federal law on deference in de-
termining whether deference is owed to a
federal agency's legal position. Under feder-
al deferenre law, the Katie John court should
not have deferred to the federal agencies
position on the meaning of ANILCA's defini-
tion of “public lands." See id. at 554. This
position was first adopted by the federal
government at oral argument before the dis-
trict court. Id. at 552. Prior to that, the
federal regulations promulgated pursuant to
ANILCA and the explanations nf those regu-
lations had repeatedly generally excluded
navigable waters from the definition of "pub-
lic lands.” See 36 C.F.R. § 242.3(b) (1994);
57 Fed.Reg. 22,940, 22911 (1992); 56 Fed.
Reg. 29,310, 29,311 09911; 55 Fed.Reg. 27,
114, 27,115 (1990)/’

[25] The federal government's new posi-
tion that ANILCA covprs navigable waters in
which the United States has reserved water
rights is a position taken during litigation,
not a regulation or agency interpretation that
is owed deference. The federal govern-
ment's new position has not hcen formalized
in any regulation. See 60 Fed.Reg. 315*12,
31,5*12-13 (1995). Positions on interpreta-
tions of statutes adopted by agencies during
litigation which contradict earlier regulations
are not owed deference by courts. See Wat-
paw v. Commissioner, 47 F.3d 787, 790 (6th
Cir.1995) (position announced by federal
agency in the course nf litigation owed no
deference), If any interpretation is owed
deference, it is the interpretation in the fed-
eral regulations tiiat ANILCA generally does
not apply to navigable waters, not the posi-
tion adopted in a litigation context. See id.
(while litigation position not owed deference,
agency’s earlier regulations may be entitled
to some deference); see also General Elec.
Co. v. Gilbert, 429 U.S. 125, 142-46, 97 S.Ct.
401, 411-13, 50 L.Ed.2d 343 (1976) (Court

36 CFR. 242.3(); 57 Fed Reg. 22,940, 22.941
(1492).
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refuses to defer to agency interpretation con-
tradicting previous, long-standing interpreta-
tion and follows earlier interpretation).

[26] Deference is not due to the new,

federal position for several other reasons.
The definition of “public lands" under ANIL-'
CA is a pure question of statutory construc-
tion. Sac Immigration & Naturalization
Sarv. v. Cardozar-Fomeca, 480 U.S. 421, 445-
46, 107 S.Ct. 1207, 1220-21, 94 |,.Ed.2d 434
(1987) (suggesting that no deference or less-
er degree of deference is due to agency
interpretation if Issue before court is pure
question of statutory construction). The is-
sue involves no technical agency expertise.
Sec Thomas Jefferson Univ. v. Slinlala, —

Us. - , — -, 114 S.Ct. 2381, 2387, 129
L.Ed.2d 405 (1994) (deference more warrant-
ed when interpretation involves technical
agency expertise). The federal agencies’ po-
sition is not a long-standing one. See Bowen
v. American Hasp. Ass'n, 476 U.S. 610, 6*16
n. 34, 106 S.Ct. 2101, 2122 n. 34, 90 L.Ed.2d
584 (1986) (if agency interpretation is neither
consistent nor longstanding, the degree of
deference it deseives is substantially dimin-
ished). Most importantly, the recent federal
interpretation is not a reasonable, permissi-
ble construction of ANJLCA, for the numer-
ous reasons given earlier. See National
R.R. Passenger Corp. v. Boston & Me. Corp.,
503 U.S. 407, 418, 112 S.Ct. 1394, 1402, 118
L.Ed.2d 52 (1992) ("a reviewing court need
not accept an interpretation which is unrea-
sonable"); Chevron, U.S.A., Inc. v. Natural
Resources Defense Council, Inc., 467 U.S.
837, 843, 104 S.Ct. 2778, 2781-82, 81 L.Ed.2d
694 (1984) (deference may be given to agency
interpretation only if it is based on permissi-
ble construction of statute).

We also respectfully disagree with the con-
clusion of the court in Katie John that utiliz-
ing received water rights to define the scope
of ANILCA is necessary to fulfill Congress’
intent to protect subsistence fishing. The
court noted that Congress intended ANILCA
to protect subsistence uses, that subsistence
uses include subsistence fishing, and that

7.. The area encompassed In die regulation defin-
ing ANILCA's scope is substantial: It Includes,
to name only the largest areas, the Arctic Ocean
watershed from the” Canadian border to Cape
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subsistence fishing has traditionally taken
place in navigable waters. 54 F.3d at 552.
The court then stated, "Thus, we have no
doubt that Congress intended thnt public
lands include at least some navigable wa-
ters." 1d. The court later stated that ruling
that neither the navigational servitude nor
reserved water rights constitute interests to
which the United States bolds titie for AN-
ILCA purposes ‘Would undermine congres-
sional intent to protect and prrvide the op-
portunity for subsistence fishing.” Id. at
55+1.

However, the definition of "public lands" in
the federal regulations issued pursuant to
ANILCA does include navigable waters over
submerged lands owned by the United
States. Sec 36 C.F.R. § 242.3(b); 57 Fed.
Reg. 22,940, 22,941 (1992).” Moreover, some
subsistence fishing takes place in non-naviga-
ble waters which are "public lands." Sec,
e.g., Quinhagak, 35 F.3d at 391. Therefore,
fulfilling Congress' intent to provide an op-
portunity for subsistence fishing does not
require ruling that reserved water rights de-
fine “public lands" under ANILCA.

[27,28] Because the Submerged Lands
Act of 1953 specifically gives states authority
over fish and animals in navigable waters and
precludes the navigational servitude or re-
served water rights from being used to erode
that authority, because the navigational ser-
vitude and reserved water rights are not
interests to which title can be held, because
of the clear statement doctrine, because the
navigational servitude and reserved water
rights are limited interests which do not give
the federal government power over navigable
or reserved waters unrelated to those inter-
ests, and for the other reasons discussed
above, we hold that navigable waters are
generally not "public lands” under ANILCA.
Therefore, ANILCA does not curtail the
State’s authority to regulate hunting and
fishing in navigable waters, and the State has
criminal jurisdiction over Totemoff.

Lishournc on the Chukchi Sea, and virtually all
of the Aleutian Islands. See 36 C.FR.

§ 242.3(b)(1), (4),

M)

1. VALIDITY OF REGULATION

As the State has the right to prosecute
Totemoff, we proceed to consider his state
law defense. Totemoff argues that the regu-
lation prohibiting spotlighting is invalid be-
cause the Board of Game failed to consider
the impact of the regulation on subsistence
hunting at its adoption. Both the district
court and the court of appeals held that State
v. Eluska, 724 P.2d 514 (Alaska 1986), pro-
hibited Totemoff from challenging the regu-
lation in a criminal proceeding. See Totem-
off, 866 P.2d at 129. In addition, the State
argues that AS 16.05.259, a statute entitled
"No Subsistence Defense,” prevents Totem-
off from challenging the regulation.

A. Eluska.

Both lower courts misinterpreted Eluska.
In that case, Eluska, the defendant, killed a
deer out of season. There were no subsis-
tence regulations separate from the general
hunting regulations. ~ Eluska defended
against prosecution on the grounds that he
wan hunting for subsistence purposes, that
the Board had violated its statutory duty to
adopt subsistence regulations, and that
therefore his actions were lawful. 724 P.2d
at 514. The court of appeals accepted his
defense. The court held that Alaska law
gave subsistence users a right to hunt for
subsistence purposes. The court ruled that
in areas where the Board of Game failed to
adopt regulations permitting subsistence
hunting, a person charged with violating
hunting laws could defend on the basis that
he was hunting for subsistence. Id. at 515.

We reversed, citing AS 16.05.920(a), which
prohibits taking any game unless permitted
by statute or regulation. We observed that
no Alaska statute or constitutional provision
gave persons the right to hunt for subsis-
tence in the absence of regulations authoriz-
ing such hunting, and noted that the decision
of the court of appeals would have permitted
unregulated hunting in areas where the
Board failed to adopt regulations authorizing
subsistence hunting. 1d. We cited one of
our earlier decisions, United States Smelting,
Refining & Mining Co. v. Local Boundary
Commission, 489 P.2d 140 (Alaska 1971), ex-
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plaining that the ease held that “agency ac-
tion taken without first, complying with a
statutory requirement, may be invalid,” not
that "an agency's failure to act in accordance
witli a statutory requirement means that
those who are regulated by tlm agency may
act as though they were nnl regulated.”
Eluska, 724 P.2d at 516.

Eluska only held that a person may not.
hunt for subsistence purposes without regu-
lations authorizing the person to do so. It
did not rule that a subsistence hunter may
not defend against, criminal prosecution on
the grounds that the regulation the hunter is
charged with violating is prncedurally invalid.
Unlike the defendant in Eluska, Totemoff
disputes the validity of a specific regulation.
Therefore, we hold that Eluska does not bar
Totemoffs defense.

B. Alaska Statute 16.0S.2tin

After the court of appeals' decision in
Eluska was announced, but before we pub-
lished our decision in the case, the legislature
adopted AS 16.05.259. See Bohhy v. Alaska,
718 F.oupp. 764, 785 (D.AJaska 1989). Alas-
ka Statute 16.05.259 states, “In a prosecution
for the taking nf fish nr game in violation of a
statute or regulation, it is not a defense that
the taking was done for subsistence uses."

Arguing that. AS 16.05.259 prohibits To-
temnff from challenging the spotlighting Inin,
the Slate relies on a passage from a Senate
Committee on Resources report on (lie legis-
lation which contained AS 16.05.259. In its
entirety, that passage reads:

[Alaska Statute 16.05.259] states that in
a prosecution for the taking of fish or
game in violation of a statute nrregulation,
it is not a defense to the charge that the
taking was done for subsistence use. This
section requires a person who disagrees
with a hoard action or statute to seek to
correct that action nr statute through ap-
peal, petitions for reconsideration, cnial
action, etc, rather than permitting the per-
son to violate the statute nr regulation and
claim subsistence as a defense. This elim-
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inates the "“subsistence defense” as arose

in the Eluska and Skitse**1 eases.

This section does not effect [sic] AS
16.05.930(b) which allows people to take
fish and game in case of emergency. This
section is also not intended to limit a
persons [sic] ability to challenge a regula-
tion that is unreasonable in its terms or
fails to provide a reasonable opportunity
to satisfy subsistence "ses as required in
proposed AS 16.05.2i *L An example
might be a hunting season on caribou that
was open in a particular area before or
after the caribou migrated through the
area, but was closed while the caribou
were in the area. Such a regulation would
be unreasonable on its face and would fail
to provide a reasonable opportunity for
subsistence uses as required by AS
16.05.258(c).

Senate Committee on Resources, RE: SCS
for CS for HB 2S8 (Resources) “An Act
relating to the taking offish and game for
subsistence and personal use; and providing
for an effective date" 8-9 (March 12, 1986)
(emphasis added). The report shows that
AS 16.05.259 was designed to undo the court
of appeals’ decision in Eluska.

However, the report is also somewhat con-
tradictory. It first states that the law re-
quires a person who disagrees with a Board
action to seek to correct that action through
administrative means, not a challenge in a
criminal prosecution. It then states that it
does not prohibit a person from contesting a
regulation in a criminal proceeding on the
basis that the regulation is unreasonable or
fails to provide a reasonable opportunity to
satisfy subsistence uses.

[29] These contradictoiy passages sug-
gest that under AS 16.05.259 a subsistence
hunter may challenge a regulation in a crimi-
nal case only on the grounds that the regula-
tion is unreasonable or fails to provide an
opportunity to satisfy subsistence needs, but
not on other grounds. But such a reading
cannot be justified by the plain language of
the statute. Legislative history may not be

8 Jaev. Saee No. 3KNS-85-1 111 Cr, (Alaska
DIsl.Cl., January 17, 1986), was a district court
decision similar'to the court of appeals' decision
In Buda In Saes the defendant was fishing
for subsistence in an area where no regulation
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used to legislate detailed rules that cannot be
supported by a statute’s explicit language.
Cf. Madison Galleries, Ltd. v. United States,
870 F.2d 627, 629-30 (Fed.Cir.1989).

As the committee’s report is not particu-
larly helpful, we look to AS 16.05.259% lan-
guage and to the fact that it was passed to
undo the court of appeals' decision in Eluska
in order to divine the statute's meaning.
The plain language of AS 16.05.259 does not
bar challenges to the validity of a regulation
such as 6 AAC 92.080(7), which governs
means or methods of subsistence hunting.
The law simply states, “In a prosecution for
the taking of fish or game in violation nf a
statute or regulation, it is not a defense that
the taking was done for subsistence uses.”
This only means, as we held in Eluska, that
unauthorized hunting does not become lawful
because it is subsistence hunting. The stat-
ute does not state that a subsistence hunter
may not challenge the validity of a means or
methods regulation under which the hunter
is prosecuted.

[30] Furthermore, deciding that a subsis-
tence hunter may contest the validity of a
regulation under which the hunter is prose-
cuted is consistent with a recent decision of
ours, State v. Palmer, 882 P.2d 386 (Alaska
1994).  The defendant in Palmer was
charged with violating the bag limit in a
regulation governing subsistence hunting of
caribou. Id. at 386. We held that while part
of the regulation may have been invalid, the
defendant could be prosecuted because the
potentially invalid portion of the regulation
was severable from the portion of the regula-
tion containing the bag limit. Id. at 389. No
suggestion was made in Palmer that Eluska
or AS 16.05.259 prohibited the defendant, a
subsistence hunter, from challenging the reg-
ulation under which he was charged.

[31] Since Eluska and AS 16.05.259 were
intended only to prevent hunters who took
game in the absence of anv regulation autho-
rizing them to do so from claiming a subsis-
tence defense, we hold that neither Eluska

;l)_ermitted subsistence fishing. Slip op._ at 6.
he court accepted the defendant's subsistence

defense and granted his motion for prcjudgment
acquittal. 1d at 7.
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nor AS 16.05.259prohibit Totemoff from con-(3) establishing the means and methods,

testing.the validity of the spotlighting ban.

C. Board's Failure to Consider Impact
on Subsistence

We now reach the merits of TntemofTs
challenge to the regulation. Totemoffargues
that the regulation banning taking of game
with the aid of an artificial light is not valid
because the Board did not consider whether
the regulation was appropriate for subsis-
tence hunting when it was adopted. Totem-
offs argument is based on former AS
16.05.258(c), which stated in relevant part:
“The boards shall adopt subsistence
hunting regulations for each ... population
for which a hm-veatable portion is determined
to exist [consistent with sustained vyield]."
Under former AS 16.05.258(f), subsistence
takings were “subject to reasonable regula-
tion of seasons, catch or bag limits, and
methods and means." In addition, AS
16.05.255 provides in relevant part:

(@) The Board of Game may adopt regu-
lations it considers advisable in accordance
with AS 4-162 (Administrative Procedure

Act) for

9. 5 AAC 92.080 provides:
The following mclliods of inking gome ore pro-

hibited: ) ]

(1) by shooting from, on, or across a high-

) with the use of any poison, except with

the written_consent of the board; )

(3) knowingly, or with reason to know, with
the use of ahe_lcoEter in any manner, includ-
ing transportation to, or from, the field of an
unprocessed game or parts of game, any hunt-
er or hunting gear, or any equipment _Used in
the ﬁursun or retrieval of game; this para-
%rap docs not apply to transportation of a
unter, hunting gear, or game during an emer-
gency rescue operation in a life-threatening
Situation; ) o

(4) unless otherwise provided in this chap-
ter, from a mechanical vehicle, or front a mo-
tor-driven boat or snowmachinc unless the mo-
tor has been completely shut off and the prog-
ress from the motor’s power has ceased, except
that a motor-driven boat may be used to take
caribou in Units 23 and 26, a snowmachinc
may be used to take caribou in Unit 23, and a
motorized vehicle may be used to take game as
described in (10) of this section:

employed in thepursuit, capture, and
transport of game ... j

(10)  regulating sport hunting and sub-
sistence hunting as needed for the conser-
vation, development, and utilization of
game.

As noted, the challenged regulation, 5 AAC
92.080(7), prohibits the taking of game with
the use of an artificial light.” This prohibi-
tion applies statewide to hoth subsistence
and general hun'mg. 5 /VAC 92.001 states:
“Except as specifically provided otherwise,
the regulations in this chapter apply stale-
wide to subsistence hunting, general hunting,
and trapping, as applicable."

Totemoff argues that the artificial light
regulation is invalid because the Board of
Game did not hold a healing to detennine
whether the regulation was suitable for appli-
cation to subsistence hunting. He argues
that our decision in Slate v. Marry, 836 P.2d
358 (Alaska 1992), holds that the Board of
Game must, conduct “consistency hearings”
to determine the suitability of means and
methods prohibitions to subsistence hunting.
The State, by contrast, argues that the regu-
lation is presumed to have been validly enact-
ed and nothing in the record rebuts this
presumption. For the reasons that follow,

(5) with the use of an aircraft, snowma-
chine, motor-driven boat, or other motorized
vehicle for the purpose of driving, herding, nr
molestin ?ame; . .

(6) with the use or aid of a machine gun, set
gun, nr a shotgun larger than 10 ?auge;

(7) with the aid of a pit, fire, artificial light,
radio communication, artificial salt lick, explo-
sive. barbed arrow, bomb, smoke, chemical, or
a conventional steel trap with a jaw sgread
over nine inches; however, the “conibear"
style trap with a jaw spread of less than 1
inches may be used; .

(8) with'a snare, except for taking an unclas-
sified game anintal, a furbenrer, grouse, hare,
or ptarmigan;

('Q) from a tnolorizcd land vehicle; except
that in those portions of Units 7 and 15 within
the Kenai National Wildlife Refuge, a motor-
ized land vehicle may be used to take game by
a person with physical disabilities, as defined
In'AS 16.05.940, who requires a wheelchair for
mobility, tie ler authority of a permit issued by
litc department and in compliance with Kenal
National Wildlife Refuge regulations.
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we accept the State's argument and reject
Totemoffs.

The procedures for adopting regulations
are set forth In the Administrative Procedure
Act (APA) at AS 4-1.fi2.180-.290. The APA
requires that notice of the proposed adoption
of a regulation be published and disseminat-
ed thirty days before adoption. AS
44.62.190. The notice must contain an infor-
mative summary. AS 44.62.200(3). On the
date designated in the notice the agency
must give each interested person "the oppor-
tunity to present statements, arguments, or
contentions in writing, with or without oppor-
tunity to present them orally.” AS
44.62.210(a).

Alaska Statute 44.62.100 provides that
upon the filing of a certified copy of a regula-
tion, rebuttable presumptions are created
that "(1) it was duly adopted; (2) it was duly
filed and made available for public inspection
at the day and hour endorsed on it; [and] (3)
all requirements of this chapter and the reg-
ulations relative to the regulation have been
complied with.”

[32] Totemoffimplies that our decision in
Morry requires a hearing in addition to that
called forin AS 44.62.210(a). We do not read
that case so broadly. At issue in Marry
were regulations applicable to brown bear
hunting which required hunters, among other
things, to purchase a numbered, nontransfer-
able tag before hunting and to affix and keep
the tag on the animal after it was killed, and
sealing requirements mandating that the suc-
cessful hunter keep the sldn and skull of a
hear and have a state official seal these
parts. 836 P.2d at 360. By contrast, the
regulations did not prohibit letting the bear
meat rot in the field. See id. at 363.

The superior court in Morry invalidated
these regulations. 1d. at 361. On appeal we
affirmed on two grounds. First, we accepted
the appellees’ argument that the regulations
in question were trophy-hunting regulations
not appropriate as subsistence hunting regu-
lations and that the regulations tiius violated
former AS 16.05.258(c), which required the
Board to adopt subsistence hunting regula-
tions. Id. at 363-64. We stated concerning
this point;
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In particular, we find compelling the fol-

lowing arguments which were advanced by

Morry and Kwethink:
[wlhntever the ‘noncommercial, custom-
ary and traditional uses’ standard of the
definition of 'subsistence uses’ in AS
16.05.940(30) may mean, it is plainly re-
lated to non-trophy uses that are ‘for
direct personal or family consumption as
food, shelter, fuel, clothing, tools or
transportation,” for the ‘making and sell-
ing” of handicrafts, and for ‘customary
trade, bartc-r or sliming.' There is no
hint that hunting for trophies is a subsis-
tence use___

Many people, both residents of the
state and non-residents, hunt grizzly
bears for trophies and leave the meat at
the kill site ... But it is not a subsis-
tence use, and plaintiffs have contended
throughout that it is manifestly unrea-
sonable to apply the regulatory regime
designed to govern such trophy-hunting
practices to the uses in those places,
such as Kwethluk and Anaktuvuk Pass,
where brown bears are hunted for the
meat and raw materials.

Id. (alteration in original).

As an alternative reason for affirmance, we
held that the regulations were adopted by
the Board in violation of the Administrative
Procedure Act. Id. at 364. The appellees
had argued that there never was n "APA
rulemaking hearing, which would have pro-
vided a record demonstrating careful consid-
eration of the applicable subsistence lan's."
Id. at 363. The State did not directly ad-
dress this contention and thus made no effort
to refute it Id. We accepted it as a fact
that "no hearing was ever held.” Id. at 364.

Our conclusion in Morry that the regula-
tions were invalid “on the ground that [they]
were adopted by the board in violation of the
[APA]" id. at 364, contradicts Totemoffs
implied assertion that Morry imposes special
hearing requirements beyond those called for
by the APA We do not so read Morry.

"[0]ne challenging an administrative regu-
lation ‘must show ... a substantial failure [to
comply with the APA] in order to rebut the
presumption of procedural validity.”" Gil-

I GHF2 B! e 1

boH v. Slate, Dep't of Fi3h & Game, 3d nf
Fisheries, 803 P.2d 391, 394 (Alaska 1990)
(alteration in original) (citing Chevron U.S.A.
Inc. v. LeRcsche, 663 P.2d 923, 929 (Alaska
1983)). Totemoff has not offered any evi-
dence that 5 AAC 92.080(7), the anti-spot-
lighting regulation, or 5 AAC 92.001, which
applied the anti-spotlighting regulation to
subsistence hunting, were invalidly adopted.10

[33] However, because the district court
ruled that Totemoffs challenge was barred
by Eluska, the district court was unable to
inform Totemoff that lie had not presented
the kind of evidence necessary for an in-
formed ruling on the validity of the regula-
tion, and to give Totemoff an opportunity to
remedy the deficiency in his pre-trial motion
challenging the regulation. As a result, it
would be unfair to rule on Totemoffs attack
on the regulation without giving Totemoff an
opportunity to introduce evidence that the
procedures mandated by AS 44.62.180-.290
were not followed when 5 AAC 92.001 nr 5
AAC 92.080(7) were adopted. See Union Qil
Co. of California v. State, Dep't of Natural
Resources, 574 PJ2d 1266, 1272 (Alaska 1978)
(challenger to regulations given opportunity
to present additional evidence on remand,
where challenger Imd not had sufficient rea-
son to introduce evidence relevant to attack
on regulations in original proceedings below
because of procedural history of case).

The appropriate remedy is thus a remand
to the district court. If Totemoff demon-
strates on remand that 5 /VAC 92.001 or 5
AAC 92.080(7) were adopted without Board
compliance with AS 44.62.180-290, the dis-
trict court should vacate Totemoffs convic-
tion and dismiss the charges against him. If
Totemoff fails to make the requisite showing,
the district court should allow his conviction

to stand.

10. As noled, the regulations challenged in Morry
deall not widi die means of pursuit or capture of
game, but with the handling of animal parts
considered trophies. The artificial light regula-
tion does not suffer from the substantive defect of
the l_vtiryrequlatlons in that it is not a trophy-
hunting regulation which is "manifestly unrca-
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rv. CONCLUSION

We hold that the State has jurisdiction
over Totemoff because it has the power to
enforce its hunting and fishing laws against
subsistence users on federal land, so long as
those laws do not conflict, with federal laws
or regulations. There is no such conflict in
this case, since there is no federal right to
employ customary means and methods of
taking. We further hold that the State has
jurisdiction over Totemoff because he violat-
ed Alaska law in navigable waters above
state lands and ANILCA does not give the
federal government the power to regulate
subsistence hunting and fishing in such navi-
gabie waters.

We REVERSE the decision of the court of
appeals that Eluska bars Totemoff from
challenging the spotlighting regulation.
Alaska Statute 16.05.259 also does not stop
Totemoff from contesting the regulation.
We hold that the regulation is invalid under
Many only if the Board failed to comply
with the requirements of AS 44.62.150-.290.
Morry does not impose a substantive hearing
requirement on the Board nnt. contained in

the APA

We REMAND this case to the distinct
court for development of the record relevant
to Totemoffs procedural challenge to the
spotlighting ban. If Totemoff demonstrate?
that the Board did not comply with the re-
quirements of AS 44.62.180-.290 when it
passed 5 AAC 92.001 nr 5 AAC 92.080(7), the
district court should vacate Totemoffs con-
viction and dismiss the charges against him.
Otherwise, the conviction is to stand.

sonablc" in its application to subsistence hunt-
ing. Seeid at 363. Reasonable grounds for
applyingthe spotlighting bun to subsistence
hunting include safety concerns associated with
shots fired at night, preventing the wrong species
from being taken, and making enforcement of

bag limits easier.
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lands. Since its seuward boundary is
the low water line along Alaska's
coast, the Range necessarily encom-
passes the tidelandH. The justification
statement accompanying the applica-
tion, which describes the habitat of
various species along the coast and
beneath inland waters, further re-
flects a clear intent to withhold sub-
merged lands. A Department of Inte-
rior regulation in effect when the
application was filed and. when Con-
gress passed the Alaska Statehood
Actoperated to "segregate” the lunds
for which the application was pend-
ing. Section file) of that Act expressly
prevented lands that hud been "set
apurt us (a) refugle|” from passing to
Alaska. It follows thut, because all of
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the lands covered by the 1967 ap-
plication had been so "set apart,” the
United States retained title to sub-
merged lands within the Range.

Exceptions of Alaska overruled;
exception of United States sustained;
Special Master's recommendations
adopted to the extent consistent with
the Court's opinion.

O'Connor, J., delivered the opinion
of the Court, in which Stevens,
Kennedy, Souter, Ginsherg, and
Dreyer, JJ., joined, and in Parts I, Il
and Il of which Rehnquist, C. J., and
Scalia and Thomus, JJ., joined.
Thomas, J., filed an opinion concur-
ring in part and dissenting in part,
in which Rehnquist, C. J., and Scalia.
J., joined.

OPINION OF THE COURT

Justice O'Connor delivered the
opinion of the Court.

(la) This original action presents a
dispute hetween the United Slates
and the State of Alaska over the
ownership of submerged lands along
Alaska's Arctic Coast. In 1979, with
leave of the Court, 442 US 937, fil L
Ed 2d 307, 99 S Ct 2876, the United
Stutcs filed u bill of complaint set-
ting out a dispute over the right to
offer lands in the Beaufort Sea for
mineral leasing. Alaska counter-
claimed, seeking a decree quieting its
title to coastal submerged lands
within two federal reservations, the
National Petroleum Reserve-Alaska
and the Arctic National Wildlife

Range (now the Arctic National Wild-

life Refuge). The Court appointed a
.Special Master. 444 US 1065, 62 L
Ed 2d 747, 100 S Ct 1005 (1980). Be-
tween 1980 and 1986, the Special
M aster oversaw extensive hearings
and briefing. Before us now are the
report of the Special Master und the
exceptions of the parties. We over-

242

rule Alaska’s exceptions and sustain
that of the United States.

Alaska and the United States dis-
pute ownership uf lands underlying
tidal waters off Alaska's North Slope.
The region is rich in oil, and euch
sovereign seeks the right to grunt
louses for offshore exploration and to
share in oil und gas revenues from
the contested lands.

[2, 3, 4a] Several general principles
govern our analysis of the parties
claims. Ownership of submerged
lands—which curries with it the
power to control navigation, fishing,
and other public uses of water—is an
essential attribute of sovereignty.
Utah Diu. of State Lands v United
States, 482 US 193, 195, 96 L Ed 2d
162, 107 S Ct 2318 (1987). Under the
doctrine of Lessee of Pollard v Hagan,
3 How 212, 228-229, 11 L Ed 565
(1845), new Slates are admitted to
the Union on an "equal footing" with
the original 13 colonics and succeed
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to the United States title to the beds
of navigable waters within their
boundaries. Although the United
States has the power to divest a
future State of its equal footing title
to submerged lands, we do not
"lightly infer" such action. Utah Dio.
of State Lands, supra, at 197, 96 L
Ed 2d 162, 107 S Ct 2318.

[5, 6] In United States v California,
332US 19,91 LEd 1889,67SCt 1658
(1947) (California 1), we distinguished
between submerged lands located
shoreward of the low-wuter line along
the Slate's coast und submerged
lands located seaward uf thut line.
Only lands shoreward of the low-
wuter line—that is, the periodically
submerged tidclundsand inland nav-
igable waters—puss to a Stute under
the equal footing doctrine. The origi-
nal 13 colonies had no right to lunds
seuward of the coastline, and newly
created States therefore cannot claim
them on an equal footing rationale.
Id., at 30-33, 91 L Ed 1889, 67 S Cl
1658. Accordingly, the United States
has paramount sovereign rights in
submerged lands seawurd of the low-
wuter line. 1d., at 33-36, 91 L Ed
1889, 67 S Ct 1658. In 1953, following
the California | decision. Congress
enacted the Submerged Lands Act,
67 Stat. 29, 43 USC § 1301 el set/. |43
USCS 88§ 1301 et Seq.|. Thut Act "con-
firmed" und "established" States'
title to and interest in "lands heneath
navigable waters within the bounda-
ries of the respective States."
§ 1311(a). The Act defines "lands
beneath navigable wateis" to include
both lands that would ordinarily pass
to a State under the equal footing
doctrine and lunds over which the
United States has paramount sover-
eign rights, beneath a 3-mile belt of
the territorial sea. § 1301(a). The Act
essentially confirms Status' equal
footing rights to tidelands and sub-

merged lands heneath inland naviga-
ble waters; it also establishes States’
title to submerged lands benuath a
3-mile belt of the territorial sea,
which would otherwise he held by the
United States. California ex rul. State
Lands Comin'n v United States, 457
US 273, 283, 73 L Ed 2d 1, 102 S Ct
2432 (1982). The Aluska Statehood
Act expressly provides that the Sub-
merged Lands Act applies 10 Aluska.
rub. L. 85-508, qfilm), 72 Stat. 3-13
(1958). As a general matter, then,
Alaska is entitled under boLh the
equal footing doctrine and the Sub-
merged Lands Act to submerged
lands beneath tidal and inland navi-
gable waters, and under the Sub-
merged Lands Act alone to sub-
merged lands extending three miles
seuward of its coastline.

In hearings before '\64Spaciul Mas-
ter. the parties idei. i.ied 15 ribsilic
issues for resolution, wksljv o treat
in three groups. First, the
disputed the legal principles govern-
ing Alaska's ownership nfsubmerged
lands near certain barrier islands
along the Arctic t'oasl. Second, the
parties contested the proper legal
characterization of particular coastal
features, including a gravel and ice
formation in the FInxman Island
chain known as Dinkum Sands.
Third, the parties disputed whether,
when Alaska became a State, the
United Status retained ownership of
certain submerged lands located
within two federal reservations, the
National Petroleum Reserve-Alaska
in the northwest and the Arctic Na-
tional Wildlife Refuge in the north-
east. For each reservation, the Mas-
ter considered both whether the
seaward boundary encompassed cer-
tain disputed waters und whether
particular executive and congressio-
nal actions prevented the lands be-
neath tidally influenced waters from
passing to Alaska at statehood.
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Decision: State "take title" provision of Low-Level Radioactive Waste Policy
Amendments Act of 1985 (42 USCS §2021e(d)(2)(Cl) held to violate Tenth
Amendment, hut to be severable from remainder of Act.

SUMMARY

The Low-Level Radioactive Waste Policy Amendments Act of 1985 (42
USCS 8§ 2021b et seq.) embodied a compromise whereby "sited" states—that

SUBJECT OF ANNOTATION
Beginning on page 957, infra

Supreme Court’s construction and application of guarantee clause of
Article IV, §4 of Federal Constitution, providing that United States
will guuruntec states republican form of government

Summaries of Briefs; Names of Participating Attorneys, p 1064, infra.
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NEW YORK v UNITED STATES
(1382) 505 US 144, 120 L Ed 2d 120, 112 S Ct 2408

is, states having low-level radioactive waste disposal sites—agreed to extend
by 7 years the period in which they would accept waste from "unsited" states,
while the unsited states agreed to end their reliance on the sited states by
+1992. The Act required each state to he responsible for providing, either
individually or in cooperation with other slates, for the disposal of wastes
generated within its borders, and three types of incentives were provided to
encourage state compliance: (1) under the "monetary incentives" provisions
of 42 USCS §§ 2021e(d)(l), 2021e(d)(2)(A), 2021e(d)(2)(B), sited states were au-
thorized to collect a surcharge for accepting waste during the 7 year exten-
sion, and a portion of those surcharges would go into an escrow account held
by the United States Secretary of Energy und would be paid out to states
which met a series of deadlines in complying with their obligations under the
Act; (2) under the "ucccss incentives" provisions of 42 USCS § 2021e(e>(2),
states failing to comply with the statutory deadlines could he churged
multiple surcharges by sited states for a certain period and then denied ac-
cess altogether; and (3) under the "take title" provision of 42 USCS
§202leid)(2)(C), each state that fails to provide for the disposal of internally
generated waste hy u specific date must, upon request of the waste's genera-
tor or owner, lake title to the waste, lie obligated to lake possession of (lie
wuste, und become liable for all damages incurred by the generator or owner
us a consequence of the stale’s failure to take possession promptly. The siute
of New York und two of its counties, seeking u declaratory judgment thut the
Act violated the Federal Constitution's Tenth Amendment and (lie Constitu-
tion’s guurantee clause (Art IV, §4, guaranteeing to the slates a republican
form of government), tiled suit ugainst the United States in the United States
District Court for the Northern District of New York. The District Court
dismissed the complaint (757 F Supp 10), und the United Stales Court ot Ap-
peals for the Second Circuit uthrmed (942 F2d 114).

On certiorari, the United States Supreme Court alfirmed in part and
reversed in part. In an opinion hy OConnoii, J., expressing the unanimous
view of the court in part (as to points 1 anti 2 below) and joined in part las
to points 3-5 below) by REiiNquisr, Ch.J., and Scalia, Kennedy, Solheh,
and Tiiomas, JJ., it was held that (1) the "mrinutury incentive" provisions
were not inconsistent with the Tenth Amendment, because (a) the surcharge
authorization was u proper exercise of Congress' authority under the Consti-
tution's commerce clause (Art I. §8, cl 3) to authorize states to burden
interstate commerce, Ib) the Secretary's collection of a portion of the_
surcharges was no more than a federal tax on interstate commerce, und Kl
the distribution of the escrow fund was a proper conditional exercise of
Congress' authority under the Constitution's spending clause (Art I, §8, cl
1); (2) the "access incentive" provisions of the Act did not violate the Tenth
Amendment, but rather represented a conditional exercise of Congress'
commerce power ulong the lines of those previously held hy the Supreme
Court to be within Congress' authority; (3) the "take title" provision was
unconstitutional, either as lying outside Congress’ enumerated powers or us
violating the Tenth Amendment, becuuse (a) an instruction to stute govern-
ments to take title to waste, standing ulone, would be beyond the authority

Vil



waste. Space in rudioactive waste dis-

posul sites is fﬁgwﬂ]sold

) liy resi-
dents of one State to residents of or
other. Regulation of the resulting in-
terstate market in waste disposal is
therefore well within Congress’ au-
thority under the Commerce Clause.
Cf. Philadelphia v New Jersey, 437
US 617, 621-623, 57 L Ed 2d 475, 98 S
Ct 2531 (1978); Fort Gratiot Sanitary
Landfill, Inc. v Michigan Dept, of
Natural Resources, 504 US 353, 359,
119 L Ed 2d 139, 112S Ct 2019(1992).
Petitioners likewise do not dispute
that under the Supremacy Clause
Congress could, if it wished, pre-empt
state radioactive waste regulation.
Petitioners contend only that the
‘Tenth Amendment limits the power
of Congress to regulate in the way it
has chosen. Rather than addressing
the problem of waste disposal hy di-
rectly regulating the generators and
disposers of waste, petitioners argue.
Cungress lias impermissibly directed
the States to reguh te in this lield.

Most of our recent eases interpret-
ing the Tenth Amendment have con-
cerned the authority of Congress to
subject slate governments to gener-
ally applicable laws. The Court's ju-
risprudence in this ureu has traveled
an unsteady path. See Maryland v
Wirtz, 392 US 183, 20 L Ed 2d 1020,
835 Ct 2017 U968) (stale schools and
hospitals ure subject tu Fair Labor
Standards Act); National Leugue of
Cities v Usery, 426 US 833,49 L Ed
2d 245, 96 S Ct 2465 (1976) (overrul-
ing Wirlz) (stute employers are nut
subject to Fair Labor Standards Act);
Garcia v Sun Antonio Metropolitan
Transit Authority, 469 US 528, 83 L
Ed 2d 1016, 105 S Ct 1005 (1985)
(overruling National League of Cit-
ies) (state employers are once again
subject to Fair Labor Standards Act).

New York v Unirted Saies,

140

lil L cu2d

326 US 572, 90 L Ed 326, 66 S Ct 310
(1946); Fry v United States, 421 US
542, 44 L Ed 2d 363, 95 S Ct 1792
(1975); Transportation Union v lamg
Island R. Co., 455 US 678, 71 L Ed 2d
547, 102 S Ct 1349 11982); EEOC v
Wyoming, 460 US 226, 75 L Ed 2d 18,
103 S Ct 1054 (19831; South Carolina
v Baker, 485 US 505,99 L Ed 2d 592,
108 S Ct 1355 (1988); Gregory v Ash-
croft, supra, 115 L Ed 2d 410, 111 S
Ct 2395 (1991). This case presents no
occasion to apply or revisit the hold-
ings of any of these cases, as this is
not a case in which Congress lias
subjected a Stute to the same legisla-
tion applicable to private parties. Cf.
FERC v Mississippi, -156 US 742, 758-
759, 72 L Ed 2d 532, 102 S U 2126

11982).
Hb1b1

This litigution instead concerns the
circumstances under which Congress
may use the Stales as implements of
regulation; that is, whether Congress
may direct or otherwise motivate the
Stales to regulate in a particular field
or a particular way, Our cases have
established a few principles that
guide our resolution of the issue.

[8a] As an initial matter, Congress
may not simply “"commundeelij the
legislative processes of the States hy
directly compelling them to enact
and enforce u federal regulatory pro-
gram." Hodel v Virginia Surface
Mining & Reclamation Assn., Inc.,
452 US 264, 288, 69 L Ed 2d 1. 101 S
Ct 2352 (1981). In Hodel, the Court
upheld the Surface Mining Control
and Reclamation Act of 1977 pre-
cisely because it did nut "comman-
deer" the States into regulating min-
ing. The Court found that "the

jt

iHis *t |

<1882) 505 US 144, 150 L 1 2d 120, ) 12 Ct 2108

States are not compelled to enforce
the steep-alope standards, to expend
any stute funds, or to participate in
the federal regulatory program in
any manner whatsoever. If a State
does not wish to submit a proposed
permanent program that complies
with the Act und implementing regu-
lations, the full regulatory burden
will be borne by the Federal Govern-

ment." Ibid.

The Court reached the same con-
clusion the following year in FERC v
Mississippi, supra. At issue in FERC
wus the Fublic Utility Regulatory
Policies Act of 1978, a federal statute
encouraging the States in various
ways to develop programs to combat
the Nation's energy crisis. We ob-
served that "this Court never has
sanctioned explicitly a federal com-
mand to the States to promulgate and
enforce luws und regulations.” Id., at
761-762, 72 L Ed 2d 532, 102 S Ct
2126. As in Hodel, the Court upheld
the statute at issue because it did not
view the statute us such a command.
The Court emphasized: "Titles | und
M of |the Public Utility Regulatory
Policies Act of 1978 iPURPAIl re-
quire only cunsiticraliun of federal
"*—'--a.. ar.,j ji'a State has no utili-

n.orsimply stups regu-
tield, it need not even
federal

505 US 12
proposals.” 456

I'L Ed 2d 532, 102 S Ct
is in original). Because
nothing in PURPA 'di-
ling' the States to enact
program," the statute
isistent with the Consti-
on ofauthority between
Government and the
765,72 L Ed 2d 532,102
aoting Hodel v Virginia
k-uiimc ,.,..ng & Reclamation Assn.,
Inc., supra, at 288, 69 L Ed 2d 1, 101

S Ct 2352). See uluo South Carolina v

Baker, supra, at 513, 99 L Ed 2d 592,
108 S Ct 1355 (noting "the possibility
that the Tenth Amendment might set
some limits on Congress' power to
compel States to regulate on heliulfof
federal interests"); Garcia v San An-
tonio Metropolitan Transit Author-
ity, supra, at 556, 83 L Ed 2d 1016,

105 S Ct 1005 (same).

These statements in FERC ami
Hodel were nut innovations. While
Congress has substantial powers to
govern the Nation directly, including
in areas of intimate concern to the
States, the Constitution has never
been understood to confer upon Con-
gress the ability to require the
States to govern according to Con-
gress' instructions. See Coyle v
Smith. 221 US 559. 565. 55 L Ed 853.
31 S Ct 688 tl911>. The Court has
been explicit about this distinction.
"Both the States and (lie United
States existed before the Constitu-
tion. The people, through that instru-
ment, established a more perfect
union hy .substituting a national gov-
ernment. acting, with ample power,
directly upon the atnens. instead .il
the Confederate government, which
acted with powers, greatly restricted,
only upon the States." Lane County v
Oregon, 7 Wall, at 76, 19 L Ed 1)1
lemphusis ulded). The Court has
made the sume point with more rhe-
torical flourish, although perhaps
witli less precision, on a number of
occusiuns. In Chief Justice Chase's
much-quoted words, "the preserva-
tion of the States, and the mainte-
nance of their governments, are as
much within the design und cure of
the Constitution as the preservation
of the Union und the maintenance of
the Nutionul government. The Con-
stitution, in all its provisions, looks
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March 21, 2002

Representative Norman Rokeberg VIA FACSIMILE
Chair, House Resources Committee

State Capitol Room 124

Juneau, Alaska 999801-1182

Re: HB 376: An Act relating to management offish and game in and on iln—
navigable waters and submerged lands ufAlaska.

Dear Representative Rokeberg:

HB 376 -  /Ac/relating 10 management offish and game in and on the navigable
waters and submerged lands of Alaska is scheduled for a hearing in the House
Judiciary Committee on March 25. The Department of Law offers the following
comments on the bill for the committee 3 consideration.

Section 2 of the hill, which amends AS 16.20.010(a). will have no practical effect.
As a result of this amendment, the statute would declare that the state has
jJurisdiction over all fish and game In the state except in those areas where it has
assented to federal control, and that those areas do not include the navigable
waters and submerged lands inAlaska. We assume that the drafters know that the
federal law can preempt slate law without state agreement, since Section 3 of the
bill iplicitly recognizes this. See U.S. Constitution, Art. VI, d. 2. State law B
naturally preempted to the extent of any conflict with a federal statute. Crosby v
National Foreign Trade Council, 147 L.Rd.2d 352, 372 (2000)(ciling Hines V.
Duvidowitz, 312 U.S. 52, 66-67 (1941)). The Supreme Court will find a state I3\
preempted where it stands as an obstacle to the accomplishment and execution pi
the full purposes and abjectives ot Congress. Id. (citing Hines. 312 U.S. al 67).
Because Title VI1I of the Alaska National Interest Lands Conservation Act grants
a subsistence priority that state law cannot presently permit, federal law clearly
conflicts with and thus preempts state law. A state law declaration to the contrary

can do nothing to change this.

Section 3, also amending AS 16.20.010(a), does make a substantive change in the
law. Itprohibits a state agency, employee, or agent from expending funds to adopt
or enforce the implementation of a federal regulatory program for control ol Iish

o rna nNNiuli nnu
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and game in navigable waters that conflicts with a state lav. The Tenth
Amendment prohibits Congress from requiring state officers to execute federal
laws; however, a state can choose t implement federal laws wluntarily. Sw
Printzv. United Slates. 521 U.S. 898 (1997). This amendment to AS 16.20.01 (Ci>
vlvould prohibit state officials from voluntarily implementing this type of federal
an.

The intent of the hill appears to be to withhold any state assistance from the
federal agencies in their takeover of state fisheries management for subsistence
uses. Wc do not think that the hill s meant to hinder the state 3 ability t manage
Its resources for sustained yield.  State managers must be able t keep track of
the federal program3 effect on Alaska®s fish and wildlife, because dual
management systems require the state to be responsive to federal regulations. The
state boards and agency staffmust be able both to estimate the likely subsistence
harvests that federal regulations will permit and to determine the actual harvests,
so that the boards can adjust state regulations to compensate for any increased
harvest that might threaten a given fish or wildlife population. Further, stale
biologists sometimes negotiate with federal staff about how much of the
harvestable surplus federal regulations will allow t be taken. The state's
responsibility to manage fish and wildlife depends on its ability to scrutinize the

federal program and react appropriately.

The proposed language of Section 3 may be sufficient to permit the stale
monitor a federal program. However, the necessary monitoring may require some
lewel of cooperation with the federal agencies to ensure that the state can continue
its successful management of fish and wildlife in Alaska. The hill should exlicit®>
permit state employees or agencies to expend state money to get any information
from the Federal “Subsistence Board or other federal agencies necessary to

continue effective state management.
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Thank you for the opportunity to comment.

Sincerely.

BRUCE BOTELHO
ATTORNEY GENERAL

cc.  Representative Scott Ogan .
Members, House Judiciary Committee
Representative Jeannette James
Representative John Coghill, Jr.
Representative Kevin ezer _
Representative Ethan Berkowitz
Representative Albert Kookesh
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f]gte Referred to Committee: February 4,2002 FURTHER REFERRALS:
Date of Committee Action:  <P--

The JUDICIARY Committee considered: 1IB 381
HOUSE BILL NO. 381 FAILURE TO STOP FOR PEACE OFFICER

"An Act relating to the crime of failure to stop at the direction ofa peace officer; and providing for an effective
date."

Recommends it be replaced w ith CS ( ) [ ]Same Title [ ] New Title
For Senate Bills with niew title”7 1 Technical Tile 7 1 New TiTle HeR

! i attach amendments
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AMENDMENT

OFFERED IN THE HOUSE
To: HB3#B1

Amend AS 28.35.182 (3) to read:
() A person commits the offense of failure to stop at the direction of a peace officer in
the first degree if the person violates (b) of this section, and during the com ission of

the offense _
(1) the person violates AS28.35.040 TATRAFFIC LAW OR COMMITS

ANOTHER CRIME. IN THIS SUBSECTION,

(1) “CRIME HAS THE MEANING GIVEN IN As 11.81.900;

() “TRAFFIC LAW* HAS THE MEANING GIVEN IN AS 28.15.261];

(2) the ncrson is subject to an arrest warrant issued hv a federal, state,
or local court:

(3) as nresult of the person’sdriving an accident occurs:

(4) as a result of the person’s driving anv person suffers serious physical

miiim

(5) the person is committing vehicle thefti

(6) the person isin possession of nn unlawful conlrolled_sithstnnce; Qr
(7) the person is on probation or parole supervision for a felony offense,



*Section 1. AS 28.35.182(a) is amended to read:

(a) A person commits the offense of failure to stop at the direction of a
peace officer in the first degree if the person violates (b) of this section, and, during
the commission of the offense

O'i the person violates AS 28.35.040 [A TRAFFIC LAW OR
COMMITS ANOTHER CRIME. IN THIS SUBSECTION,
(1) “CRIME HAS THE MEANING GIVEN IN As 11.81.900;
(2) “TRAFFIC LAW’HAS THE MEANING GIVEN IN AS
28.15.261];
(2) the person is subject to an arrest warrant issued by a federal,
state, or local court;
(3) as a result of the person’s driving
(A) an accident occurs;
(B) any person suffers serious physical injury; or
(C) any person, including a pedestrian or bicyclist, must
take evasive action to prevent an accident or injury;
(4) the person is committing vehicle theft;
(51 the person is in possession of an unlawful controlled
substance; or

(6) the person is on probation or parole supervision for a felony

offense.
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ALASKA STATE LEGISLATURE
MOUSE JUDICIARY COMMITTEE

Representative Norman Rokeberg, Chairman State Capitol
Representative Scott Ogan, Vice-Chali men Juneau, AK 99301-1182
Representative John CoghiU Telephone: 1{69073 465-4990
Representative Jeannclie James ] Fax: (907)465-2040
Representative Kevin Meyer

Representative Ethan Berkowitz Heather M Nobrega
Representative Albert Kookesh Counsel to Committee

Sponsor Statement for HB 381

In 1998 state law was amended to address the problem of purposefully
attempting to elude a peace officer. When an individual failed to stop at the
direction of a peace officer and committed another crime, the level of the offense

was raised from a misdemeanor to a felony.

Unfortunately, the unintended result since the law was amended has heen that
the number of felony eluding charges has increased each year. Not all situations
rise to the level of a felony.” Under the current law, an individual could fail to
stop for a peace officer and if a taillight on their vehicle was broken, they could
be charged with a felony under a broad mterPretatlon of this law. A felony could
be charﬁed even though the driver did not attempt to speed away or knowingly
elude the peace officer. In calendar year 2000, only 35.8 percent of the cases
charged resulted in a felony conviction.

This bill clarifies the intent of the legislature in 1998, which was to increase
penalties in certain sitiu. ons in order to reduce the number of cases where a
driver makes the decision io elude a peace officer who is attemptln% to stop the
vehicle. These cases usually result when a peace officer attemﬁts t0s OE_a driver,
and then the driver generally speeds away, runnln?_red lights or taking other
actions that run the risk of ‘serious harm"to pedestrians, other drivers or the
police officers attempting to make the stop.

This proposed amendment would make eluding a peace officer rise to a felony
only if an individual was also recklessly driving.  This change would clarify
Alaska Statute 28.35.182 for law enforcement officers as to when the perpetrator
should be charged with a felony instead of a misdemeanor.

The committee urges your support of this bill.

HB 381: 2/9/02



§ 28.35.040 Motor Vehicles 568
Ai*ticle 3. Reckless and Negligent Driving.

S{gt ﬁecklessd vin

egligent driv d’n ﬂg

Sec. 28.35.040. Reckless drrvrn? (a) A person who drives a motor vehicle in the
state in a manner that creates a substantial and ungustrfrable risk ofharm to a person or
to propert}/ is guilty of reckless driving. A substantial and unjustifiable risk is a risk of
such a nature and degree that the conscious disregard of it or a failure to perceive it
constitutes a gross deviation from the standard of conduct that a reasonable person would

observe in the situation.
(b) A person convicted of reckless driving is guilty of a misdemeanor and is punishable
by a fine of not more than $1,000 or by imprisonment for not more than one year or by

oth.

(c) Lawfully conducted automobile, snowmobile, motorcycle, or other motor vehicle
racing or exfilbition events are not subject to the provisions of this section. (§ 50-5-4
ACLA1949: am § 1 ch 182 SLA 1955 am § 1ch 70 SLA 1961; am § 2 ch 121 SLA 1967,
am § 1ch 13 SLA 1971 am § 46 ch 32 SLA 1971; am § 6 ch 74 SLA 1974)

NOTES TO DECISIONS
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569 Offenses and Accidents § 28.35.045

o2 ﬁ—gﬁg T A P
af am nts rec Tvin Wlt In statut finiteness ar%% &f_rl!Q Jrhtyﬂ flstatute prohibiting

m gf {%‘Pg |Ie a cnmlna reckless ariving,

Sec. 28.35.045. Negligent driving, f( ) A person who drives a motor vehicle in the
state in a manner that creates an unjustifiable risk ofharm to a person or to property and
who, as a result of the creation of the risk, actually endangers a person or proper%

gunt?/ofnegllgentdrlvm% An unjustifiable risk is a risk ofstch a nature and degree t

n failure toavoid it constitutes a deviation from the standard of care that a reasonable
person would observe in the situation. Proof that a defendant actually endangered a
person or property is established by showing that, as a result of the defendant’s driving,

1) an accident occurred:
2 a person, including the defendant, took evasive action to ~i'oid an accident;
a person, including the defendant, stopped or slowed down suddenly to avoid an

acmdent or
(1) a person oréJroperty, including the defendant or the defendant’s property, was

otherwise endangere
(b) The offense ofnegllgentdrlvmg|salesseroffensethan and included in, the offense
of reckless driving, and a person charged with reckless driving may be convicted of the

lesser offense of negligent driving.
(c) A Berson co ivicted of negligent driving is guilty of an infraction as provided under

AS 28.40.050
(d) Lawfullg conducted automobile, snowmabile, motorcycle or other motor vehicle
|

racing or exhibition events are not subject to the provisions ofthis section. (1§ 7ch 74 SLA
1974"am § 6 ch 241 SLA 1976; am §° 19 ch 144 SLA 1977; am § 43 ch 21 SLA 1985)

NOTES TO DECISIONS
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Collaé Iﬁs\gﬁn thSC YWr 2d Automo-  61ACJ.S., Motor Vehicles, § 012

Article 4. Duties Following Accidents.
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495 General P rovisions § 11.81.900

substantial probability of its existence, unless the person actually believes it does r>"t
exist; a person who is'unaware of conduct or a circumstance of which the person would
have been aware had that person not been intoxicated acts knowingly with respect to that
conduct or circumstance; _ _ .

(3) aperson acts “recklessly” with respect to a result or to a circumstance described by
a_provision of law defining an offense when the person is aware of and consciously
disregards a substantial and unjustifiable risk that the result will occur or that thg
circumstance exists; the risk must be of such a nature and degree that disregard of it
constitutes a gross deviation from the standard of conductti at a reasonable person would
observe in the situation; a person who is unaware of a risk of which the person would
h_a\lie been aware had that person not been intoxicated acts recklessly with respect to that
risk;

(4) a person acts with “criminal negligence” with resPect to a result or to a circum-
stance described by a provision of law deflnln% an offense when the person fails to
perceive a substantial and unjustifiable risk that the result will occur or that the
circumstance exists; the risk must be of such a nature and degree that the failure to
perceive it constitutes, a %ross deviation from the standard of care that a reasonable
person would observe in the situation. _ _

b) In this title, unless otherwise specified or unless the context requires otherwise,
1) “access device" means a card, credit card, plate, code, account number, algorithm,
or identification number, including a social security number, electronic serial number, or
password, that is capable of beln% used, alone or in conjunction with another access
device or identification document, to obtain property or services, or that can be used to
initiate a transfer of tproperty;

2) “affirmative defense” means that o
A) some evidence must be admitted which places in issue the defense; and
5 the defendant has the burden ofestablishing the defense hy a preponderance ofthe
evidence, _ -

(3) “benefit” means a present or future gain or advantage to the beneficiary or to a
third person pursuant to the desire or consent of the beneficiary; _

(4) *building”, in addition to its usual meaning, includes any propelled vehicle or
structure adapted for overnight accommodation of persons or for carrylnfg on business:
when a building consists of separate units, including apartment units; offices, or rented
rooms, each unit is considered a separate building;

5) “cannabis” has the meaning ascribed to it in AS 11.71.900(10), (11), and (14);

6) “conduct” means an art or ¢ m'sion and its accompanying mental state;

1) “controlled substance” has the meaning ascribed to it in AS 11.71.900(4);

8) “correctional facnty” means Premlsels, or a portion of premises, used for the
confinement of persons under official detention; .

(9) “credit card” means any instrument or device, whether known as a credit card,
credit plate, courtesy card, or identification card or by any other name, issued with or
wﬂ(?_(%utfee by an issuer for the use of the cardholder in obtaining property or services on
credit, . o . .

(10) “crime”means an offense for which a sentence of imprisonment is authorized; a
crime is either a felony or a misdemeanaor; S

11) “crime involving domestic violence™ has the meaning given in AS 18.66.990;

12) “criminal street gang” means a grouP_ of three or more loersons _

A) who have in common a name or iden |fy|né; sign, symbol, tattoo or other physical
marking, style of dress, or use of hand signs; and _

(B) who, ‘individually, jointly, or in combination, have committed or attempted to
commit, within the preceding three years, for the benefit of, at the direction of, or in
association with the group, two or more offenses under any of, or any combination of, the

following:
() AS 1141,




Felony Eluding a Police O fficer 1998 -2001

Charges and Convictions

AST o
Felony ~ Misdemeanor  Conviction

Charges Convictions  Convictions %
1999 28 17 3 11%
2000 21 20 1 78%
2001* 40 6 0 15%
Al years 95 43 4 49%
Police Depts o

Felony isdemeanor ~ Conviction
Charges Convictions  Convictions %
1999 a7 26 2 60%
2000 135 38 32 52%
2001* 143 30 20 35%
Al years 325 94 54 46%
All Agencies o

Felony = Misdemeanor  Conviction
Charges Convictions  Convictions %
1999 75 43 5 64%
2000 162 h8 33 56%
2001* 183 36 20 31%
All years 420 137 58 46%

*Many 2001 chaﬁqes have not yet been adjudicated, convictions can be expected to rise as
cases are handle



Committee Minutes
FLEEING OR EVADING A PEACE OFFICER

House Bill 405
Number 0054

CHAIRMAN GREEN announced the first item of business would be HB 405, "An Act relating
to failing to stop a vehicle when directed to do so by a peace officer," sponsored by
Representative Kott.

JIM HORNADAY, Le%lslatlve Assistant to Representative Pete Kotl, Alaska State Legislature,
came before the committee to present HB 405 on behalf of Representative Kott. He explained

the committee members should have a sponsor statement and sectional analysis of the bill. The
fiscal notes are in progress from the Department of Law and the Public Defender's Agency. Mr.

Hornaday read the following statement into the record:

"H3 405 increases the penalties for not stopp!nq at the direction of a police officer. Failure to
stop at the direction of a police officer in the first degree occurs if during the commission of the
offense the person violates any other law during the commission of the offense and is a class C
felony. Failure to stop at the direction qf a peace officer in the second degree occurs if the person
kr]owm(ley fails to stop as soon as possible in a safe manner and is a class A misdemeanor. " "he
crime of éluding a police officer is mheren&l/y dangerous for pedestrians, other drivers and
Inocent hystanders, As an example, in the Municipality of Anchorage in August of 1998[7], a
passenger in a vehicle attempting to avoid arrest was Killed when the vehicle ran a red light and
struck a building. This is only one of several recent incidents where casualties have resulted from
this very serious crime. "Increasm? the penalties for this crime will r@onlfyhelpdeter this
PotentlaIIY dangerous behavior, buf will more correctly align the severity of the punishment with

he severity of the crime itself."

MR. HORNADAY pointed out that the legislation is a part of the Municipality of Anchorage's
legislative package. He continued to read fhe sectional analysis.

"Section_1of the hill repeals AS 28,35.182 , the offense for failing to stop at the direction of a
P_eace officer, and reenacts that section as failure to stop at the direction of a peace officer in the
Irst and second degree. "Subsection %a) creates the new offense of failure to stop at the direction
of a peace officer in the first de?ree which is committed when a person violates subsection (b),
failure to stop at the direction of a peace officer in the second degree and the person violates

another law, ordinance, or traffic regulation.

"Subsection () Provides that a person commits the offense of failure to stoE at the direction of a
peace officer n the second degree if the person, while operating a vehicle, knowingly fails to
stop when requested to do so Dy a peace officer.

"Subsgction (C) provides affirmative defenses to a Rerson charged with failure to stop at the
direction of a peace officer. The defenses are that the peace officer's vehicle, if the peace officer
was operating a vehicle when requesting the defendant to stop, did not meet lighting and audible



signaling requirements for law enforcement vehicles and was not marked appropriately $o as to
be recognizable as a law enforcement vehicle or that the peace officer was not wearing the
uniform of office or displaying a badge when requesting the defendant to stop.

"Subsection (@) supplies definitions.

"Subsection (8) provides that failure to stop at the direction of a peace officer in the first degree
is aclass C felony, and failure to stop at the direction of a peace officer in the second degree is a

class A misdemeanor."
MR. HORNADAY noted Mr. Udland was waiting to give testimony.

Number 0358

DUANE UDLAND, Police Chief, Municipality of Anchorage, testified via teleconference from
Anchorage. He thanked the committee for hearing the bill and Representative Kott for
sponsoring the legislation. He noted that three years ago the legisfature dealt with the “joy-
rldlng" ISSue and Taised the penalty to a felony and started calling it "vehicle theft." Mr. Udland
stated he believes it is now the time to look a the penalty of fleging from a police officer, He
pointed out that in most cases when somehody decides to flee, they know they are not going to
stop until they lose the police officer or they ¢rash. Mr. Udland said it is such’a problem that five

ears ago they severeIY restricted the ability of their police officers to chase peaple who flee

rom them because of the inherent dangers of fleeing as well as the danger to the police officers
themselves. Mr. Udland indicated that Mayor Mystrom and police officers support the Ie%%slatlon
and urged passacge. He referred to the impéct that will be caused on the court system and the
Department of Corrections and said when the legislation was passed that raised the penalty on
vehicle theft, the rates of vehicle theft decreased.

Number 0553

CHAIRMAN GREEN asked Mr. Udhnd if the legislation were to become law, would he see any
,sqmﬁcant change.in the cost of his operation. He %olnted out that there isn't a fiscal note and he
15 trying to get an idea of what financial effect the bill would have.

MR. UDLAND said he doesn't think there would be any impact on his operation, financially or
operationally.

Number 0602

REPRESENTATIVE BRIAN PORTER said, "I know that the wording here is about the same,
but | quess just to (T;et it on the record, | don't believe that the wording is now broken out as
Intending to. mean that what is traditionally called an ‘unmarked police car* would not be able to

make a traffic stop and have the benefit of this statute.”

MR. UDLAND said their intent is that a person who is fleeing has to clearly know that
somebody hehind them is a police officer. In other words, you won't have a police officer in their
unmarked car, with no identification, waiving. It has to be a knowingly act on the part of the

person who is fleeing.



REPRESENTATIVE PORTER noted the wording in the I_e%uslatlon is the same as it isin

existing statute such as “"unmarked" cars that are more visibly marked once the officer decides to
make a stoh) with |Ié]ht3, sirens and emergency gear that any other car would have. He said, "But
| just, for the record, wanted to establish that this doesn't change that -having broken it out from

a hig paragraph does not change the situation."

Number 0729

BARBARA BRINK, Director, Alaska Public Defender Agency, testified via teleconference from
Anchorage. She said she certainly understands the reasoning and logic behind_the bill, but her
concern is that when a policy decision is being made that there be some good identifiable
information about the cost. Ms. Brink apologized about not having forwarded to the committee,
but she is still waiting on some numbers. She said there deflnlteIY are increased costs for her
agency with the increase in penalties. She exPIalned a felony trial is handled in a much different
mannér than a misdemeanor trial. For example, there is the grand jurr proceeding. The case is
triedtoa 12 Perso_n jury rather than a 6 person éury._She pointed out that the client always faces
the Impact of having a permanent felony record which (indisc.) both civil and criminal, Ms.
Brink informed the committee that some of the people who aré charged will be facing
resumptive sentences if they have prior felonies on their record. She stated that Chief Justice
Narren Matthews in his State of Judiciary (indisc.) pointed_out that felony cases are a lot more
likely to go to trial than other cases. She explained she is still waiting for some figures so that she
can fry and make a statewide determination on the cost. Ms. Brink noted that under national
standrds, lawyers can handle three times as many miscemeanor cases as they can felony cases.
Ms. Brink exg ained that those people who are impulsive enough, and if the?/ lack the good
ju_dg_ement when a police officer is trying to get their attention, aren't really thinking agout
éln IC.) consequences and what might Rappén to them. She said she hopes the legiSlation has a
eterrent effect, but she does have some real concerns as to whether the legislation will be

effective.

Number 0895

CHAIRMAN GREEN referred to Ms. Brink indicating that she didn't think the Iegislation
would have an impact on a person who currently exercises poor judgement and asked if once the
word gets out that they really mean business that it won't have aheneficial effect.

MS. BRINK said it is 50 hard to know that. She referred to cases she has personally been
involved in and said she has seen people ?et caught in the heat of the moment and make this
Impulsive choice. She doesn't believe thaf alluding a PONCe officer is a well-planned
Premedltated thouqht out crime, they see the red light and impulsive behavior takes over and

here isn't @ whole Tot of good thinking going on.

Number 0987

DEL SMITH, D%%ty Commissioner, Department of Public Safety, came before the committee
to testify on HB 405", He said that he believes Mr. Udland has eloguently stated the case for M.
Brink's consideration. He said he has been informed by people in Anchorage that the.- _ere 78
cases of eluding or evading police officers in calendar year 1997, that the Alaska State Troopers
did a case repart on. Mr. Smith stated his presu_mﬂtlon 15.that they probably wouldn't have done a
case report unless they actually got somehody in hand, did some prosecution or at least made the



