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MEMORANDUM January 21, 2002

SUBJECT: Imposition of breath/blood tests (HB 329)

TO: Representative Norman Rokeberg

Attn- Heather

FROV': Michael F. Ford til

Lerrislative Counsel

You have asked why the legislature cannot require that all drivers involved in an
automobile accident submit to a test of their alcohol breath or blood levels. As | advised
you earlier, such an involuntary testing law was enacted by the legislature in 1994. (See
AS 28.35.031(g)) Six years after enactment of this law, the Alaska Court of Appeals
ruled that this type of testing, that is testing someone who has not been arrested, was
unconstitutional. The court held that this type of search is a violation of the Fourth
Amendment of the United States Constitution and of art. 1, sec. 14 of the Alaska
Constitution. Blank v. State, 3 P.3d 359 (Alaska App. 2000). The provisions cited are
both provisions intended to protect citizens against unreasonable searches and seizures. |
have enclosed a copy of the Blank decision for you review. Therefore given this view by
the Alaska Court of Appeals, it is not possible to require a driver involved in an accident

be tested, unless the driver is first arrested.
Please contact me if you have further questions.

MFF:med
02-033.med

Enclosure



State Drunk Driving Laws
Mandatory Post-Fatal Accident BAC Testing

The following states require BAC tests on fatally injured drivers, passengers or pedesinans. Note the
mandatory testing does not extend to all drivers or passengers involved in a fatal accident, only to those

who died as a result of the accident.

STATE
Alabama
Alaska

American Samoa

Arizona
Arkansas
California
Colorado
Connecticut
Delaware

| District of Columbia

JFlorida

| Georgia

| Guam

| Hawaii
Idaho
llinois
Indiana
lowa

| Kansas

| Kentucky

| Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri

Montana
Nebraska
Nevada

New Hampshire
New Jersey

MANDATORY
TESTING

no

no
possible
no
possible
yes

yes

yes

no

yes
possible
yes

no

no
limited
yes

yes

yes

yes

no
yes
yes
yes
yes

CITATION

§28-2642
§5-65-208(a)
Gov't Code §27491.25
842-4-1304

| §14-227c

1

f
845-16-27, §*5-16-46

§841-3

849-1314

55 ILCS 5/3-3013
ic9-27-5-4(a)

§22a-237(c)
§189.590
§32:398(E) & (F)

Ch 38 §4A
§257.625a(6)(f)
§169.09 subdl 1
§63-11-7

§858.445, 58.447 &
58.449

860-6,102

8484.394

88262-A:69-1 & 265:93
§26:2B-24

PERFORMED ON

driver

driver, passenger & pedestrian
driver, passenger & pedestrian
driver & pedestrian

driver & pedestrian

driver, passenger & pedestrian

driver, passenger & pedestrian
driver & pedestrian
driver & pedestrian
driver & pedestrian

driver & pedestrian
driver, passenger & pedestrian
driver, passenger & pedestrian

driver

driver

driver & pedestrian

driver

driver, passenger & pedestrian

driver & pedestrian
driver, passenger & pedestrian
driver, passenger & pedestrian
driver & pedestrian



| New Mexico yes §24-11-6(B) jdriver, passenger & pedestrian

| New York yes County Code 8674(3)(b) driver & pedestrian

North Carolina no r

North Dakota yes §39-20-13 driver, passenger & pedestrian
Ohio yes §313.13(B) driver

Oklahoma no [

Oregon yes | §146.113 driver, passenger & pedestrian
Pennsylvania yes 75 83749 driver, passenger & pedestrian
| Puerto Rico yes 981043 driver & pedestrian

Rhode Island no

South Carolina yes §17-7-80 driver & pedestrian

South Dakota yes §34-25-22.1 driver, passenger & pedestrian
Tennessee discretionary §38-7-109 driver, passenger & pedestrian
Texas limited Code of Criminal discretionary - driver

Procedure Art.49.10(j)

Utah yes §26-1-30(17) driver & pedestrian

Vermont no

Virgin Islands limited 20 §493c(m) driver

Virginia no

Washingtor yes §846.20.308(1) driver & pedestrian

&46.52.065

West Virginia yes §17C-5B-1 driver & pedestrian

Wisconsin yes §346.71(2) driver & pedestrian

Wyoming no

Source: Digest of State Alcohol-Highway Safety Related Legislation, 18th Edition. (US Dept, of
Transportation, National Highway Traffic Safety Administration, 2000
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JUDGES

Before: Coats, Chief Judge, and Mannheimer and Stewart, Judges. MANNHEIMER, Judge,
dissenting.
AUTHOR: STEWART

OPINION

STEWART, Judge.

Laura A. Blank struck a pedestrian, Pennye McDowell, while driving home from a friend's
house. Blank did not stop at the scene of the accident. McDowell died from her injuries.

The Alaska State Troopers investigated the accident and ultimately arrived at Blank's
residence. During an interview with Blank in his patrol car, Trooper Bill D. Tyler performed a
portable breath test on Blank that yielded a result of .082. The grand jury indicted Blank for
manslaughter' and felony leaving the scene of an injury accident.® Blank moved to suppress her
interview with Trooper Tyler, claiming that it was custodial interrogation without Miranda”
warnings. Blank also claimed that the portable breath test was an unauthorized search. Finally,
Blank moved to suppress the evidence obtained from the service of two search warrants. Blank
claimed that the warrants were based on illegally obtained evidence and on material
misstatements of fact by the trooper who applied for the warrants. Superior Court Judge Beverly
W. Cutler denied Blank's motions. Because we agree with Blank that the portable breath test was
an unauthorized search, we reverse.

Facts and proceediings

On September 26, 1994, Pennye McDowell and Diane Forster were walking on a residential
street in a subdivision near Palmer. The paved roadway, edged with a narrow gravel strip, was
straight and level. Forster walked on the gravel strip; McDowell on the edge of the road bed.
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Blank drove up from behind the two and struck McDowell. McDowell's body landed several feet
away in a ditch. The impact broke the windshield, the right side view mirror, and the right side
passenger's window of Blank's car. Blank did not slop; Forster testified that she "heard the car
squealing around the corner” away from the scene.

Blank's husband, Greg Blank, appeared at the scene while troopers were investigating. Mr.
Blank told Trooper Tyler that his wife may have been involved in the accident. Tyler and two
other officers followed Mr. Blank back to the Blank residence. At the residence, Tyler introduced
himself to Laura Blank and toid her that he "needed to talk to her about the accident." Tyler
suggested that his patrol car was a better place for the interview and Blank went with Tyler to the

patrol car.

During the interview, Blank told Tyler that she had two beers at a friend's house before
driving home. Tyler administered a portable breath test that registered a blood-alcohol content of
.0S2%. Blank agreed to go to the hospital to have a blood test, but changed her mind at the

hospital. Tyler did not arrest Blank.

On September 29, 1994, Trooper Dale G. Gibson, relying on information from Tyler,
obtained a search warrant to inspect Blank's car which had been impounded. On October 14,
1994, Tyler obtained a second search warrant for an additional inspection of the car. 1 .nk's
indictment for manslaughter and leaving the scene of an injury accident followed.

Judge Cutler denied Blank's pretrial motions to suppress the portable breath test result, the
statement to Trooper Tyler and the evidence obtained from the execution of the search warrants.
Following a mistrial, Blank was convicted on both counts at her second trial. Judge Cutler
imposed a 6-year sentence with 1year suspended for manslaughter and a suspended 2 1/2 -year
consecutive term for leaving the scene of the accident. Blank now appeals her conviction.

Discussion
\W\es Tyler's interview custoclial interrogation’?

When Tyler arrived at Blank's residence, he introduced himself to Blank and told her that he
"needed to talk to her about the accident.” Tyler asked Blank: "Why don't you come and sit in my
car[?]" Blank accompanied Tyler out to his patrol car, which was parked outside the residence,

and sat in the front scat.

Tyler recorded the interview with Blank. At the start, Tyler stated that the interview was
being conducted in the patrol car "only for convenience sake" and expressed concern about "the
kids getting involved.” Tyler advised Blank that "you're not under arrest or anything like that"
and that "you're free to leave any time you want to."” Blank answered Tyler's questions during the
approximately hour-long interview. Towards the end, Tyler asked, "were you[] coerced,
promised anything, . . . forced to make a statement or anything?" Blank answered "no" and
offered another detailed recital of events. Tyler returned to his question:

TYLER: Were you forced to make a statement?
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BLANK: No.

TYLER: Okay, you're doing this on your own free will?

BLANK: You bet. You bet.

Blank agreed to accompany Tyler to the hospital for a blood test. After hearing evidence on
Blank's motion to suppress the statements she made during the interview with Tyler, Judge
Cutler found that a reasonable person would not have thought she was in custody, and found that
Blank subjectively understood she was not in custody during the interview. As support for
finding that a reasonable person would not have thought they were in custody, Judge Cutler noted
that police "routinely” interview drivers in a patrol car after an accident. Judge Cutler found that
the length of the interview and the small number of officers present at the Blank residence were
not indicative of a custodial interview. As for the interview's location in the patrol car, Judge
Cutler saw the patrol car as an alternative private location. The judge found important the fact
that, although Tyler suggested the patrol car as a location for the interview, it was Mr. Blank who

brought the police back to the residence.

in HUNter v, State,4 the Supreme Court adopted an objective test for deciding if a person
was in custody, so that warnings were required. warnings must precede
police interrogation conducted under circumstances in which a "reasonable person would feel he

was not free to leave and break off the questioning."” The Supreme Court further indicated that:

At least three groups of facts would be relevant to this determination. The first are those facts
intrinsic to the interrogation: when and where it occurred, how long it lasted, how many police
were present, what the officers and the defendant said and did, the presence of actual physical
restraint on the defendant or things equivalent to actual restraint such as drawn weapons or a
guard stationed at the door, and whether the defendant was being questioned as a suspect or as a
witness. Facts pertaining to events before the interrogation are also relevant, especially how the
defendant got to the place of questioning - whether he came completely on his own, in response
to a police request, or escorted by police officers. Finally, what happened after the interrogation
- whether the defendant left freely, was detained or arrested -- may assist the court in
determining whether the defendant, as a reasonable person, would have felt free to break off the

questioning.”

Blank has not attacked Judge Cutler's findings regarding these factors. However, Blank
claims that Judge Cutler erred by concluding from her findings that Blank was not in custody.

Our review of the record convinces us that Judge Cutler did not err in determining that a

reasonable person in Blank's position "would have feit free to break off the questioning. "7 The
interview was conducted in Tyler's patrol car outside of Blank's residence. Although there were
two other troopers at Blank's property, they were not in Tyler's patrol car during the interview.
Tyler lolcl Blank that she was free to go and was not under arrest, nor was Blank arrested that
day. For purposes of we agree with Judge Cutler's decision that Blank was not in
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custody during the interview with Tyler.

Wés Blank's statenent voluntary??

Blank also moved to suppress her statement to Tyler, arguing that it was involuntary. Judge
Cutler denied that motion as well. We review the superior court's determination that Blank's
statement was voluntary by examining the totality of the circumstances surrounding the

statement.8 We accept the superior court's findings of historical fact unless they are clearly
erroneous; but we review the record and make an independent determination of Blank's mental

state and its legal significance.” Factors that we consider in deciding if the State has met its
burden of showing that a defendant's statement is voluntary include the defendant's age, mental
status, and prior criminal experience; the length, intensity, and frequency of the questioning; the

presence of physical deprivation or mistreatment; and the existence of threat or inducement. »

The record shows (he following. When Tyler questioned Blank, she was thirty. She was
married and had three children. She was upset about the accident. She ..ad no known prior
criminal history or experience. Tyler questioned Blank in one interview that was less than one
hour long. There is nothing in the record that shows any deprivation or mistreatment. Nor is there
any indication of a threat or an improper inducement. Blank argues that her will was overborne
because the trooper did not inform her that McDowell was Killed. But Tyler did not provide any
false information or create any false impressions. He merely withheld information. After
reviewing the totality of the circumstances in the record before this court, we conclude, as did the
superior court, that the State sustained its burden of proving that Blank's will was not overborne

and that her statement was voluntary.
W\ére the search warrants issued on meterial misstateinents of fact?

The troopers seized Blank's car and took it to an impound yard in Palmer. On September 29,
1994. Trooper Dale G. Gibson applied for a warrant to search Blank's car based on his
investigation and reports from Trooper Tyler. In support of the application, Gibson testified
before Magistrate David L. Zwink. Magistrate Zwink found probable cause to issue the warrant.
On October 14, 1994, Trooper Tyler applied for a second warrant to conduct an additional
inspection of the car. District Court Judge Peter G. Ashman issued that warrant.

Blank moved to suppress the evidence obtained when the troopers served the warrants.
Blank claimed that Trooper Gibson made material misstatements when applying for the first
warrant. Blank also claimed that Gibson should have told the court that Blank reported
consuming two beers and did not show signs of intoxication other than the odor of alcohol and
"mood swings." Blank argues that the omission of this information was a material misstatement.
Blank also faults Trooper Gibson for staling that there was no known reason for Blank to leave
the scene of the accident and no reason for failing to avoid hitting McDowell. Blank argues these

were material misstatements of fact.

Because Blank told Trooper Tyler that she was not aware that she might have struck anyone
until she saw the blood on her car, she argues that Gibson's statement that she had no reason to
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leave the scene was a material misstatement. Also, because Blank told Trooper Tyler that she
thought she had driven around the pedestrians with enough room, Blank argues that Trooper
Gibson's statement that she had no reason for failing to avoid McDowell was a material

misstatement.

The parties agree that Blank's claims are governed by Sta[e V. I\/b.lkan *In Nhl n, our
supreme r-«urt adopted the rule established by the U.S. Supreme Court in Hanks v. Delanare

:*2 that intentional or reckless misstatements or omissions must be excised from an application

for a search warrant.*2 Once the offending items are excised, the remainder of the application for
a search warrant is scrutinized for probable cause and the warrant will be upheld if probable

cause exists.*4 However, if the misstatements or omissions were deliberately made and
calculated to mislead the magistrate, the warrant is invalidated and the evidence suppressed.*2 A
misstatement or omission is material if essential to the probable cause determination. *2

Judge Cutler heard Trooper Gibson's testimony on this claim at an evidentiary hearing. She
found that Gibson had not deliberately omitted information when he testified in support of the
warrant. Gibson learned of Blank's statements from Tyler’s reports. From our review of the
record, Judge Cutler's findings are not clearly erroneous. Furthermore, the record establishes that
there was probable cause to issue a search warrant and nothing Blank points to is a material
omission that would defeat the issuance of a warrant.

Judge Cutler also found that Trooper Gibson had not been deliberate or reckless when Gibson
said that Blank had no reason for leaving the scene of the accident or for failing to avoid hitting
McDowell. Furthermore, Judge Cutler concluded that those statements were not material to the
issuance of the search warrant. Judge Culler found that none of Gibson's purported misstatements
or omissions were reckless or intentional. The record supports Judge Cutler's findings. We
conclude that the superior court did not err in failing to suppress the evidence from the first

search warrant.

Blank advances similar arguments in support of her challenge to the second search warrant
for the car. The car had been in the continuous custody of the troopers since the investigation
began. Because of that continuous custody, it is questionable if a warrant was required to subject

the car to additional testing. In A€ v, me]ald,*z we quoted LaFave, Search and %izure,

for the settled principle that:

an object lawfully seized as evidence may be kept in custody pending trial and during that
period "it is plainly within the realm of police investigation to subject [such an object] to
scientific testing and examination" when such is done "for the purpose of determining its
evidentiary value." That is, if the initial seizure was upon probable cause that the item would be
of evidentiary value, it may be tested and examined for the purpose [of] maximizing its value in

this respect. *8

Even so, Judge Cutler considered Blank's motion and analyzed the evidence offered in
support of the second warrant. Judge Cutler noted that the second warrant was "basically based
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on the first warrant” and denied Blank's motion for the same reasons that she denied the motion
as to the first warrant. Even though the second warrant was probably not necessary, Judge
Cutler's ruling on the second warrant can be affirmed for the same reasons that we affirmed her
decision on the first warrant — the record supports her findings that none of the purported
misstatements or omissions were reckless or intentional.

Finally, Blank argues that the evidence obtained from the search warrants should be
suppressed because the portable breath test was an illegal search. However, if illegally obtained
evidence is included in an application for a search warrant, we do not invalidate the warrant if the

warrant could have been issued on the basis of the untainted evidence in the application.”

Both search warrant applications in this case included evidence that Blank struck and killed
McDowell while driving her car and did not stop at the scene of the accident. Her car suffered
extensive and noticeable drmage. The nad was straight and level with no visual obstructions.
McDowell and her companion were walking along the side of the road when McDowell was
struck during daylight hours. Even without the result of the portable breath test, this evidence
provided probable cause to believe that Blank committed felony leaving the scene of an injury
accident, manslaughter, or criminally negligent homicide. Thus, the portable breath test result
was not material to the issuance of the warrants.

\és the portable breath test an authonzed search?

In a criminal investigation, a breath test for alcohol is a search.In Leslie v. State,'* we
held that a police officer could administer a preliminary breath test under AS 28.35.031(b) only if
the officer had probable cause to believe that the driver's ability to operate a motor vehicle was

impaired by alcohol.22

Here, Trooper Tyler had evidence that Blank left the scene of an injury accident that caused
substantial and visible damage to her car. Tyler also knew that McDowell had died from her
injuries. But, although there was probable cause to believe that Blank committed a crime, the
State does not contend that the police had any individualized suspicion that Blank's "ability to
operate a motor vehicle [was] impaired by the ingestion of alcoholic beverages[.]"23 Moreover,
the record would not support that conclusion. The record shows that Trooper Tyler noticed the
odor associated with alcohol consumption, and that Blank slated that she consumed two beers at
her friend's house. But the Stale has not identified any other evidence that Blank was impaired by

alcohol.

Rather than relying on AS 28.35.031(b) as authority for the portable breath lest, the State
relies on AS 28.35.031(g) which provides as follows:

A person who operates or drives a motor vehicle in this state shall be considered to have
given consent to a chemical test or tests of the person's breath and blood for the purpose of
determining the alcoholic content of the person's breath and blood and shall be considered to
have given consent to a chemical test or tests of the person’s blood and urine for the purpose of
determining the presence of controlled substances in the person's blood and urine if the person is
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involved in a motor vehicle accident that causes death or serious physical injury to another
person. The test or tests may be administered at the direction of a law enforcement officer who
has reasonable grounds to believe that the person was operating or driving a motor vehicle in this
state that was involved in an accident causing death or serious physical injury to another person.

On its face, subsection (g) by stating that "the test or tests may be administered at the
direction of a law enforcement officer[,]" gives a police officer the discretion to test any driver or
operator of a motor vehicle involved in an accident where someone else receives serious physical
injuries or is killed. Apparently, the statute allows the officer to administer the test(s) without any
individualized suspicion that the driver was impaired, whether by alcohol or drugs, or even any
evidence that the driver or operator caused the accident.

In a series of cases, the Supreme Court has decided that a limited group of searches without
individualized suspicion that are authorized by statute or regulation, are reasonable searches
under the Fourth Amendment and are based on "special needs, beyond the normal need for law
enforcement[.]"24 The State argues that Blank's breath test can be justified under this "special

needs" exception.

. . -

i SKINNer v. MIV\ﬂy Labor Bxecutives' Assn,2s tlle Supreme Court approved
government-mandated blood and breath tests by railroad companies for those employees who
were involved in serious accidents or had violated certain safety rules.-6 The Court ruled that
these searches were reasonable under the Fourth Amendment even though there was no suspicion
of individualized wrongdoing. As the Court stated in JKINMEI .

In limited circumstances, where the privacy interests implicated by the search are minimal,
and where an important governmental interest furthered by the intrusion would be placed in
jeopardy by a requirement of individualized suspicion, a search may be reasonable despite the

absence of such suspicion.27

Because the railroad employees worked in a highly regulated industry, the Court balanced the
employees' diminished expectation of privacy against the governments interest in ensuring the
safety of an industry where the employees, like those in the nuclear industry, can cause "great

human loss" when "a momentary lapse of attention can have disastrous consequences."2°

When "special needs" are advanced as a justification for a Fourth Amendment intrusion, the
Court undertakes a context-specific inquiry, examining the competing private and public

interests.29 In |\bI|CIH| Tl‘easury EITployeeS thm V. Vcn Raab,ZO the Court reviewed and

approved a Customs Service rule that mandated drug testing for any employee taking a position

that involved direct contact with drug intervention or required the employee to carry a firearm.2 ¢
There, the Court decided that the country's interest in avoiding the promotion of drug users to
positions where they might endanger the integrity of our Nation's borders or the life of the
citizenry outweighed the limited privacy interests of employees who had a diminished
expectation of privacy because of the "special, and obvious, physical and ethical demands of

[their] positions."22 The Court therefore held that the searches were reasonable under the Fourth
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Amendment.33

In Vernonia School Dist. 47) v. Acton,34 the Court approved a random drug-testing

program for students participating in extracurricular sports programs.35 The school district
imposed that program in the face of problems at school caused by wide spread drug use among

the students where the "athletes were the leaders of the drug culture."36 Balanced against this

concern (a) concern that the Court described as "important — indeed, perhaps compelling”37
were (1) the athletes' reduced expectation of privacy in general because they were students and
schools regularly exercise their custodial responsibility for the children with examinations for
physical and medical problems; and (2) the even lower expectation of privacy that a school
athlete has because of the athlete's less than private experiences in the locker room.38 Also, the
Court noted that the testing program was relatively unobtrusive (and confidential). The Court
balanced three factors in its analysis: the nature of the privacy interest which the search
intrudes,39 the character of the intrusion,40 and the nature and the immediacy of the

government's concern and the efficacy of the means for meeting it.4l Balancing these three
factors, the ACtON Court declared that the school district policy requiring athletes to consent to
random drug testing before participating in extracurricular athletic programs was reasonable

under the Fourth Amendment.42

The governor's transmittal letter for the bill from which AS 28.35.031(g) arose shows that the
subsection was designed for direct law enforcement. ("This proposed legislation gives police and

prosecutors the tools they need . . ."43 ) This subsection abandons any requirement of
individualized suspicion that a driver, is impaired and permits the search, at the discretion of a
police officer, of any driver involved in an accident where someone else suffers serious injury.

A suspicionless search program implemented for normal law enforcement, the apparent
purpose of AS 28.35.031(g), does not meet the Supreme Court's "special needs" balancing lest. In
the cases discussed above, the Supreme Court pointed out that the suspicionless searches at issue
served special societal needs other than normal law enforcement.44 Subsection (g) addresses
normal law enforcement. Even if normal law enforcement was not the apparent purpose of
subsection (g), the statute would have to meet the Supreme Court's balancing test. That test
requires a "context-specific inquiry, examining closely the competing private and public interests

advanced by the parties."43 And in SKInner, the Court stated: "In limited circumstances, where
the privacy interests implicated by the search arc minimal, and where an important governmental
interest furthered by the intrusion would be placed injeopardy by a requirement of individualized

suspicion, a search may be reasonable despite the absence of such suspicion."46

In the circumstances of this case, normal law enforcement needs would not be jeopardized by
requiring the government to have individualized suspicion before subjecting a person to a breath
test. Although a driver involved in an accident where someone else is seriously injured can
reasonably expect that police would investigate the accident, the expectation of an investigation
does not lessen a driver's expectation of privacy. Certainly, a portable breath test is relatively
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unobtrusive, particularly when compared to a seizure of blood. However, the need to supply the
police and prosecutors with an additional tool for law enforcement that does not require
individualized suspicion does not appear great. Having considered the three factors from the
Supreme Courts analysis in ACtON, we conclude that AS 28.35.031(g) permits unreasonable

intrusions contrary to the Fourth Amendment.

We also reach the same conclusion under article I, section 14 of the Alaska Constitution. The

Alaska Constitution restricts the legislature's authority to permit searches without a warrant.47
Article I, section 14 provides broader protection than the Fourth Amendment, especially when it

is construed together with the right to privacy provision of article I, section 22.48

. We asked for additional briefing on whether the search of Blank's breath would have.been
permitted under the Fourth Amendment if the police had probable cause to believe mat Blank
committed a crime. In its response, the State suggests that Fourth Amendment concerns with the
statute could be avoided if we. construe AS 28.35.031(g) to require that the police have probable
cause to believe that the tested driver has committed a crime, here vehicular homicide and hit and
run. We recognize that a statute can be construed in a manner that does not raise constitutional

concerns 49

However, the State's proposed construction of the statute overlooks Layland v. Stated
Layland was receiving treatment at a hospital for his own injuries from a motor vehicle accident
where another individual was killed. The police asked Layland for his consent to obtain a blood
sample. Layland declined that request. Although the police had probable cause to arrest Layland
for negligent homicide arising out of the accident, they did not arrest him. Instead, the police
seized a blood sample from Layland without a warrant. Our supreme court held that the
warrantless seizure of Layland's blood was unconstitutional under both the federal and the state

constitutions.51

In Schmerber v. California,52 the Supreme Court held that a warrant was not required to

seize blood from a driver under arrest for driving while intoxicated.53 On first blush, it appeared
that the Supreme Court held that the search was justified because it was incident to Schmerber’s
arrest. Besides the seeming requirement of an arrest, the Supreme Court required that the police
have "clear indication" that the seizure of blood would provide evidence, and required that the
police reasonably believe that there was an emergency because the evidence would be lost if the
search was delayed for the time needed to obtain a warrant.54 In Layland, the Alaska Supreme

Court followed Schmerber and interpreted the Alaska search and seizure clause, article 1, section
14, to permit a warrantless seizure of blood only if a suspect had been arrested and only if there

were exigent circumstances justifying the search.55

But later cases cast doubt on our supreme court's interpretation of SChmerber. It now appears
that the Fourth Amendment permits a warrantless search of a suspect who has not been arrested
if the police have (1) probable cause to believe that the suspect committed a crime; (2) probable
cause to believe that a search of the suspect's person would produce evidence; and (3) there are
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exigent circumstances requiring immediate action. In Cupp v. Murphy,s6 the Supreme Court
approved the warrantless seizure of scrapings from under i\ suspect's fingernails. The suspect was
not under arrest and was not arrested after the police completed the search. The Court assumed
that there was probable cause that the suspect had committed a homicide by strangling the victim
with his hands and found that exigent circumstances justified the immediate seizure of the
fingernail scrapings because the suspect had been alerted to the police interest in the evidence
and the evidence may have been destroyed if the police did not act.5/ Furthermore, in Winston
v. Lee,58 the Supreme Court discussed SChmerber and stated: "Because [ Schmerber ] fell
within the exigent-circumstances exception to the warrant requirement, no warrant was
necessary."59 No mention was made in Winston that an arrest was required. And, in U.S. v.
Chapel,60 an en banc panel of the Ninth Circuit held that the Fourth Amendment does not
require the police to arrest a motorist suspected of driving while intoxicated before the motoiist’s
blood could be seized without a warrant. As long as the warrantless seizure meets the other
requirements of Schmerber ((1) the police must have probable cause to believe that the suspect
was driving while intoxicated; (2) the police must reasonably believe there is an emergency in
which the delay in obtaining a warrant threatens the loss of evidence; (3) the procedure to obtain

the evidence must be reasonable), the seizure is authorized under the Fourth Amendment.61

This approach is endorsed by Professor LaFave in his treatise on the Fourth Amendment?
"The better view is . . . that a 'warrantless search is proper if the officer had probable Cause to
believe that a crime had been committed and probable cause to believe that evidence of the crime
in question will be found' and that 'an immediate, warrantless search is necessary in order to . . .

prevent the destruction or loss of evidence."63

Nonetheless, although the Fourth Amendment may not require an arrest before the
warrantless seizure of evidence from a suspect in Blank's circumstances, our supreme court in

Layland ruled that article I, section 14 of the Alaska Constitution does require that formality.64
The court reasoned as follows:

In our view, strict adherence to the substantially contemporaneous arrest requirement ensures
to persons suspected of driving under the influence of alcohol protection from arbitrary denials of

their right of privacy. Adherence to the substantially contemporaneous arrest prerequisite
provides some measure of assurance that probable cause is based upon considerations

independent of the blood-alcohol test results.65

Professor LaFave maintains that our court's concern is "untenable, as the need for a court to
determine that probable cause existed prior to the test is present under either rule."66 Even so,
the Layland court concluded that the warrantless seizure of Layland's blood could not be
justified under the exigent-circumstances exception to the warrant requirement.67 We are bound
to follow the decisions of our supreme court.68 Because Blank was not under arrest when she
was searched, the portable breath test result was obtained contrary to article I, section 14 of the
Alaska Constitution.
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The State argues that because the portable breath test was obtained in good faith compliance
with the dictates of the statute, suppression is not an appropriate remedy even if the statute is
unconstitutional because the police complied with the direction of the statute.69 But this
argument is unconvincing. The statute did not mandate testing. Rather, it gave the police
discretion to test a driver who was involved in an accident where someone else was seriously
injured ("the test or tests may be administered at the direction of a law enforcement officer. .

"70).

The State argues that the failure to arrest Blank was harmless beyond a reasonable doubt
because the record establishes that the police could have arrested Blank when the portable breath
test was administered. However, we have ruled that the evidence was inadmissible under

, The State argued to the jury that Blank's blood alcohol level as shown by the portable
breath test was relevant evidence to meet the burden of proof for both manslaughter and failure
to render assistance. The State claimed that Blank's blood alcohol level showed that Blank was
impaired and that her impairment affected her ability to perceive the risk caused by her conduct.
As instructed, the jury could find that the State met its burden of proof on the mental state for
each crime charged by showing that Blank failed to perceive the risk of her conduct because of
her impairment. The State additionally presented expert testimony on the rate that alcohol was
absorbed and metabolized, allowing inferences to be drawn from the alcohol level at the time of
the portable breath test. The State also presented expert testimony regarding the influence of
alcohol on cognitive and physical functions at various blood alcohol levels and evidence of a
consensus in the scientific community that a person with a .0S level is too impaired to drive.
Finally, the State used the .082 breath test result to attack Blank's credibility by presenting expert
testimony that she could not have consumed only two beers as she reported to Trooper Tyler and
obtained a .082 portable breath lest result, but that she would have to have had four times the
amount of beer that she reported to obtain that result. We cannot conclude that the use of the
portable breath test result was harmless. Therefore, Blank's convictions must be reversed because
Blank's breath test was illegally obtained and admitted at her trial.

Conclusion

The judgment of the superior court is REVERSED,
DISPOSITION

The judgment of the superior court is REVERSED.

DISSENT

MANNHEIMER, Judge, dissenting.

I agree with my colleagues that the breath test result must be suppressed. The trooper who
administered the test lo Blank had prol ible cause to believe that Blank had committed two
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crimes: manslaughter and felony hit-and-run. The trooper also had probable cause to believe that
the alcohol in Blank's breath (or, conversely, the absence of alcohol in her breath) would be

. . . *
evidence relevant to these crimes. But in La}/lard V. State, the Alaska Supreme Court ruled
that the existence of probable cause does not authorize a search of a motorist's breath or blood

unless tae motorist is arrested. As Judge Stewart explains in the majority opinion, it appears that
La)i is based on a misinterpretation of the United States Supreme Court's decision in

Schrrerber V. catifornia.” Even so, we are bound by Laylam

But though I agree that the breath test result must be suppressed, | disagree with my
colleagues concerning the effect of this error on Blank's convictions. Blank was convicted of two
crimes: manslaughter and felony hit-and-run (leaving the scene of an injury accident).
Suppression of the breath test evidence requires reversal of Blank's manslaughter conviction, but
it does not require reversal of Blank's hit-and-run conviction.

In arguing that Blank was guilty of manslaughter, the prosecutor relied heavily on the breath
test result. He argued that the test result showed that Blank had been drinking more than the one
beer she admitted. He also urged the jury to infer that Blank's consumption of alcohol had
affected her concentration and attendveness while driving - that it had been a factor in causing

the accident.

But when the prosecutor argued that Blank was guilty of hit-and-run, he paid almost no
attention to Blank's consumption of alcohol and her possible intoxication. The prosecutor did not

argue that Blank was too drunk to understand that she had hit someone.” Rather, the prosecutor
argued that the circumstances of the collision and the actions Blank took following the collision
clearly demonstrated that Blank was aware that she had struck someone.

The prosecutor pointed out that Blank's vehicle struck Pei nye McDowell so hard that the
impact cracked the windshield, broke off the side-view mirror, and smashed out the front
passenger window. He reminded the jury that one of Blank's children testified that, a few
moments after the collision, Blank asked, "Did | hit somebody?", and her daughter Tori replied

that she thought they had hit someone.

But despite her daughter's answer, Blank drove away from the scene - and she drove away
fast. The prosecutor asked the jury to remember the testimony gb'en by a boy who was playing in
a neighboring yard. The boy testified that he heard the collision and then, immediately afterward,
he heard a woman (McDowell's friend) crying "Help, help!", and then he heard the sound of tires
squealing. Blank accelerated away from the scene of the collision and (in the prosecutor's words)
"made a bee-line ... to her house". She drove over ruts and boulders, wedging rocks in the
undercarriage of her car. When she arrived, she put her car in the garage and closed the garage

door so that the car could not be seen.

In short, the jury's decision to convict Blank of fe'ony hit-and-run did not depend on a finding
that Blank was intoxicated (or even that she had been drinking). The prosecutor argued that,
intoxicated or not, Blank understood that she had struck someone. Her vehicle had suffered
obvious damage, and her own daughter told her that she thought they had hit somebody. Despite
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this, Blank did not stop to find out what had happened; instead, she drove away at high speed
without looking back.

Given this evidence, and given the way the prosecutor argued thecase, thereis no reasonable

possibility that the jury's hit-and-run verdict was affected by the breath testevidence.4 | would
therefore affirm Blank's hit-and-run conviction.
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Sec. 28.35.031. Implied consent.

(a) A person who operates or drives a motor vehicle in this state or who operates an aircraft
as defined in AS 28.35.030(0)(2) or who operates a watercraft as defined in AS 28.35.030(0)(3)
shall be considered to have given consent to a chemical test or tests of the person's breath for the
purpose of determining the alcoholic content of the person's blood or breath if lawfully arrested
for an offense arising out of acts alleged to have been committed while the person was operating
or driving a motor vehicle or operating an aircraft or a watercraft while intoxicated or if lawfully
arrested under AS 28.35.280 for the offense of minor operating a vehicle after consuming
alcohol. The test or tests shall be administered at the direction of a law enforcement officer who
has reasonable grounds to believe that the person was operating or driving a motor vehicle or
operating an aircraft or a watercraft in this state while intoxicated or that the person was a minor

operating a vehicle after consuming alcohol.

(b) A person who operates or drives a motor vehicle in this state or who operates an aircraft
or watercraft shall be considered to have given consent to a preliminary breath test for the
purpose of determining the alcoholic content of the person's blood or breath. A law enforcement
officer may administer a preliminary breath test at the scene of the incident if the officer has
reasonable grounds to believe that a person’s ability to operate a motor vehicle, aircraft, or
watercraft is impaired by the ingestion of alcoholic beverages and that the person

(1) was operating or driving a motor vehicle, aircraft, or watercraft that is involved in an
accident;

(2) committed a moving traffic violation or unlawfully operated an aircraft or watercraft; in
this paragraph, "unlawfully” means in violation of any federal, state, or municipal statute,

regulation, or ordinance, except for violations that do not provide reason to believe that the
operator's ability to operate the aircraft or watercraft was impaired by the ingestion of alcoholic

beverages; or
(3) was operating or driving a motor vehicle in violation of AS 28.35.029(a).
(c) Before administering a preliminary breath test under (b) of this section, the officer shall

advise the person that refusal may be used against the person in a civil or criminal action arising
out of the incident and that refusal is an infraction. If the person refuses to submit to the test, the

test shall not be administered.

(d) The result of the test under (b) of this section may be used by the law enforcement officer
to determine whether the driver or operator should be arrested.

(e) Refusal to submit to a preliminary breath test at the request of a law enforcement officer
is an infraction.

(f) If a driver or operator is arrested, the provisions of (a) of this section apply. The
preliminary breath test authorized in this section is in addition to any tests authorized under (a) of
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this section.

(g) A person who operates or drives a motor vehicle in this state shall be considered to have
given consent to a chemical test or tests of the person's breath and blood for the purpose of
determining the alcoholic content of the person's breath and blood and shall be considered to
have given consent to a chemical test or tests of the person's blood and urine for the purpose of
determining the presence of controlled substances in the person's blood and urine if the person is
involved in a motor vehicle accident that causes death or serious physical injury to another
person. The test or tests may be administered at the direction of a law enforcement officer who
has reasonable grounds to believe that the person was operating or driving a motor vehicle in this
state that was involved in an accident causing death or serious physical injury to another person.

(h) Nothing in this section shall be construed to restrict searches or seizures under a warrant
issued by ajudicial officer, in addition to a test permitted under this section.
(8 1ch 83 SLA 1969; am 8§ 11 ch 129 SLA 1980; am § 16 ch 117 SLA 1982; am 8 16 ch 77 SLA
1983; am 881-4 ch 76 SLA 1985; am § 2 ch 142 SLA 1988; am 8 7 ch 55 SLA 1994; am § 8 ch
143 SLA 1996; am § 12 ch 63 SLA 2001)

Revisor's notes. The last clause of (b)(2) of this section was enacted as AS 28.35.031(g).
Reorganized in 1985.
In 1995, in subsection (a), "AS 28.35.030(0)(2)" was substituted for "AS 28.35,030(m)(2)" and "AS

28.35.030(0)(3)" was substituted for "AS 28.35.030(m)(3)" to reflect the 1995 relettering of AS
28.35.030(m) as AS 28.35.030(0).

Effect of amendments. The 1994 amendment, effective August 22, 1994, added subsection (g).

The 1996 amendment, effective November 8, 1996, in subsection (a), added "or if lawfully arrested
under AS 28.35.280 for the offense of minor operating a vehicle after consuming alcohol” at the end of the
first sentence and "or that person was a minor operating a vehicle after consuming alcohol" at the end of

the second sentence.
The 2001 amendment, effective July 4, 2001, added subsection (h).

Editor's notes. Section 22, ch. 143, SLA 1996 provides that "[sjections 1-13 and 17-21 of this Act
apply only to acts committed on or after November 8, 1996 except that to the extent that the amendments
made by 886, 7, 10, 11, and 18-21 of this Act involve prior convictions, those prior convictions may have
occurred before, on, or after November 8, 1996."

Legislative history reports. For Governor's transmittal letter on HB 445 (from which ch. 55, SLA
1994, which enacted (g) of this section, derived), see 1994 House Journal 2262-2263.

Opinions of attorney general. The Intoximeter 3000, an infrared alcohol breath test apparatus, is a
"chemical test" under this section. 1984 Op. Att'y Gen. No. 01.

NOTES TO DECISIONS

Section constitutional. - The portable breath test authorized by this section does not constitute an
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unreasonable search under (he fourth amendment to the United States Constitution. Leslie v. State, 711
P.2d 575 (Alaska Ct. App. 1986).

The imposition of criminal penalties upon a motorist for his peaceful refusal to submit to a breath test
does not violate his right to equal protection under the law. Burnett v. Municipality of Anchorage, 634 F.
Supp. 1029 (D. Alaska 1986), aff'd, 806 F.2d 1447 (9th Cir. 1986).

The implied consent statute clearly serves a legitimate state interest. All drivers lawfully stopped are
treated equally, and, from the perspective of the fou;lh and fourteenth amendments, those drivers are
treated no differently from other sorts of persons suspected of committing criminal acts. Burnett v.
Municipality of Anchorage, 634 F. Supp. 1029 (D. Alaska 1986), aff'd, 806 F.2d 1447 (9th Cir. 1986).

Subsection (g) unconstitutional. - Having considered the three factors from the Supreme Court's
analysis in Vernonia School Dist. 47J v. Acton, 515 U.S. 646, 115 S. Ct. 2386, 132 L. Ed. 2d 564 (1995),
the court concluded that subsection (g) permits unreasonable intrusions contrary to the Fourth
Amendment of the U.S. Constitution and to Alaska Const., art. I, § 14. Blank v. State, 3 P.3d 359 (Alaska

2000).

Seizure of vehicle inabsence of probable cause. - To the extent that AS 28.35.070 authorizes
seizure of a vehicle in the absence of probable cause to believe that a crime has occurred, it is potentially
unconstitutional for the same reasons as subsection (g). Schoenthaler v. State, P.2d (Alaska Ct. App.

2000).

Legislative intent. - In the implied consent statutes, the legislature has gone to great lengths to
avoid authorizing the police to take blood alcohol tests forcibly from defendants charged with driving while
intoxicated; the legislature has, instead, provider, extremely strong incentives to a defendant to take a
breath test for blood alcohol by providing criminal penalties. Bass v. Municipality of Anchorage, 692 P.2d

961 (Alaska Ct. App. 1984).

Applicability. - This section does not apply to everyone who is in police custody under
circumstances that amount to a fourth amendment arrest. It applies only to persons lawfully arrested on
the specific charge of operating a motor vehicle while intoxicated. Longley v. State, 776 P.2d 339 (Alaska

Ct. App. 1989).

Consent to breathalyzer test when driver operates motor vehicle in state. - Itis clear from this
section that a driver consents to take the breathalyzer test when he operates a motor vehicle in the State
of Alaska. State v. Nease, Superior Court, 1st Jud. Dist., Cr. No. 72-23 (1972).

Just as a driver's failure to cooperate in the search conducted by means cf a breathalyzer test is no
impediment to the classification of the proceeding as a search incident to arrest, the absence of
cooperation is no bar to the characterization of the taking of breath as a consent search for which consent
has already been supplied by the act of driving on Alaska roads. Burnett v. Municipality of Anchorage, 634
F. Supp. 1029 (D. Alaska 1986), affd, 806 F.2d 1447 (9th Cir. 1986).

Analysis of this section and AS 28.35.032 demonstrates the legislature's intention that drivers be
considered to have consented to a chemical test for determining the alcohol content of their blood and that
refusal on the driver's part to submit to such a test will trigger certain specified consequences. Wirz v.

State, 577 P.2d 227 (Alaska 1978).

As the supreme court analyzes the legislature's intent in enacting this section and AS 28.35.032, the
sections provide that the operator of a motor vehicle in Alaska has consented to chemical tests of his
blood's alcohol content and that after the arrested operator refuses to take the chemical test, he must be
advised of the consequences flowing from his contemplated refusal. The arrestee must be permitted to
reconsider his refusal in light of that information. Wirz v. State, 577 P.2d 227 (Alaska 1978).
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The warnings contained in this section and AS 28.35.032(a) are designed to prompt a motorist to give
consent to a breath test by making sure he understands the consequences of refusal, and they do not
impliedly limit the government's introduction of evidence concerning field sobriety tests. McCormick v.

Municipality of Anchorage, P.2d (Alaska Ct. App. 2000).

Motorists can't choose testing method. - The due process clause does not confer on motorists
the right to control or dictate the form of chemical testing. Hamilton v. Municipality of Anchorage, 878 P.2d

653 (Alaska Ct. App. 1994).

Application of case law. - Municipality of Anchorage v. Serrano, 649 P.2d 256 (Alaska Ct. App.
1982), and Cooley v. Municipality of Anchorage, 649 P.2d 251 (Alaska Ct. App. 1982), apply to only three
categories of cases: (1) cases formally joined with those decided in Serrano and Cooley; (2) cases in
which suppression had already been ordered on or before August 6, 1982; and (3) cases in which
breathalyzer tests were administered after August 6, 1982. State v. Lamb, 649 P.2d 971 (Alaska Ct. App.

1982).

Statutes do not explicitly grant right to refuse test. - Neither this section nor AS 28.35.032(a)
explicitly grants or recognizes a right on the part of an arrestee to refuse to take a breathalyzer test. Wirz

v. State, 577 P.2d 227 (Alaska 1978).

One required to take a breathalyzer test under this section does not have any statutory or
constitutional right to refuse to take it. Pears v. State, 672 P.2d 903 (Alaska Ct. App. 1983), rev'd on other

grounds, 698 P.2d 1198 (Alaska 1985).

Nor do they impose a duty upon the arresting officer to advise the driver that he has the right
to refuse to take the test. Wirz v. State, 577 P.2d 227 (Alaska 1978).

Neither this section nor AS 28.35.032 requires that the arrested operator be advised he has the right
to refuse to take a chemical test for the purpose of determining the alcohol content of his blood. Wirz v.

State, 577 P.2d 227 (Alaska 1978).

One required to take a breathalyzer test under this section does not have to be advised that he does
not have to take examination. Pears v. State, 672 P.2d 903 (Alaska Ct. App. 1983), rev'd on other

grounds, 698 P.2d 1198 (Alaska 1985).

And the supreme court would not imply a requirement that an arrestee be advised that he
has the right to refuse to take a breathalyzer test. Wirz v. State, 577 P.2d 227 (Alaska 1978).

Given the absence of a specific requirement that arrestees be advised of a right to refuse to undergo
the chemical test, it would be inappropriate for this court to engraft such a requirement onto this section.

Wirz v. State, 577 P.2d 227 (Alaska 1978).

Although several states have chosen to provide that the arrestee has a right to refuse to take a
breathalyzer test and, further, that the arresting officer must inform him of such right, Alaska's legislature
has not adopted such provisos. Wirz v. State, 577 P.2d 227 (Alaska 1978).

Auvice to arrestee confused about rights. - Where an arrested person refuses to submit to a
breathalyzer test, the administering officer must inquire into the nature of the refusal and, if itappears that
the refusal is based on a confusion about the person's rights, the officer must clearly advise that person
that the rights contained in the Miranda warning do not apply to the breathalyzer examination. Graham v.

State, 633 P.2d 211 (Alaska 1981).

Warnings of consequences of refusal. -  While evidence of the warnings given regarding the
consequences of refusal to lake a breathalyzer test may have been relevant to the issue of mens rea, the
absence of more detailed warnings regarding penalties for refusal did not deprive defendant of due
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process or warrant a directed verdict of acquittal in his favor. Svedlund v. Municipality of Anchorage, 671
P.2d 378 (Alaska Ct. App. 1983), construing municipal ordinance.

Motorist under arrest upon being read the form. - When motorist was read the implied consent
form informing him that he was under arrest for driving while intoxicated, he was under arrest as that term
is defined in AS 12.25.160, and therefore, was underarrest for Criminal Rule 45 purposes. Longley v.

State, 776 P.2d 339 (Alaska Ct. App. 1989).

Waiver of right to challenge breath test. - A defendant waives his constitutional right to challenge
the results of an intoximeter test despite his intoxication wherehe is read a notice form advising him of his
right to obtain an independent test of his blood alcohol level by having a sample of blood drawn at a police
chosen medical facility, where he checks the appropriate box in the notice form declining the independent
test, and where he appears to know what he is doing. Gundersen v. Municipality of Anchorage, 792 P.2d

673 (Alaska 1990).

Refusal irelevant after administration of breath test. - Revocation of her driver's license was
improper where driver could not be deemed to have refused the breath test after officers actually
administered a breath test and obtained potentially probative evidence. State v. Shakespeare, 4 P.3d 322

(Alaska 2000).

Police officer had probable cause to arrest a driver for driving while intoxicated, where the
driver was stopped for speeding, failed to pass a horizontal gaze nystagmus (HGN) test but passed four
other field sobriety tests, and exhibited several signs of intoxication, including the odor of alcohol, watery
and bloodshot eyes, unsteady balance, "bouncy” gait, confusion, talkativeness, and difficulty in showing
vehicle registration. State v. Grier, 791 P.2d 627 (Alaska Ct. App. 1990).

Breath test illegally obtained. - Defendant's convictions were reversed hecause defendant's
breath test was illegally obtained and admitted at her trial where the police did not have any individualized
suspicion that defendant's ability to operate a motor vehicle was impaired by the ingestion of alcoholic
beverages. Blank v. State, 3 P.3d 359 (Alaska 2000).

This section and AS 28.35.032 do not contemplate an evidentiary use of the fact of refusal to
submit to a breathalyzer test. Puller v. Municipality of Anchorage, 574 P.2d 1285 (Alaska 1978).

Preservation of breath samples. - Due process clause of the Alaska Constitution requires
prosecution to make reasonable efforts to preserve breath samples or to take other steps to allow
defendant to verify results of breathalyzer test. Municipality of Anchorage v. Serrano, 649 P.2d 256

(Alaska Ct. App. 1982).

Request for counsel before breathalyzer test. -  District court judge's finding that defendant,
convicted of driving while intoxicated under municipal code, did not request counsel prior to taking the
breathalyzer examination where he never asked to speak to an attorney but asked whether he might need
an attorney, with testimony supporting the conclusion that he wondered if he needed an attorney in order
to make bail, not because he wanted advice about submitting to a breathalyzer exam, was not clearly
erroneous, and superior court judge should not have reversed the conviction. Anchorage v. Erickson, 690

P.2d 20 (Alaska Ct. App. 1984).

Right to counsel before breathalyzer test. - When a peuon is arrested for operating a motor
vehicle in violation of state or local drunken driving ordinances, and requests to contact an attorney, the
arrestee must be afforded a reasonable opportunity to do so before being required to decide whether or
riot to submit to a breathalyzer test; and where arrestee is denied that opportunity, subsequently obtained
evidence, whether in form of test results or of refusal to take test, must be suppressed. Copelin v. State,
659 P.2d 1206 (Alaska 1983), cert, denied, 469 U.S. 1017, 105 S. Ct. 430, 83 L. Ed. 2d 357 (1984).

Tho statutory right to contact and consult with counsel prior to being required to decide whether or not
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to submit to a breathalyzer test is not an absolute one, which might involve a delay long enough to impair
testing results, but rather a limited one of reasonable time and opportunity that can be reconciled with the
implied consent statutes. Copelin v. State, 659 P.2d 1206 (Alaska 1983), cert, denied, 469 U.S. 1017, 105

S. Ct. 430, 83 L. Ed. 2d 357 (1984).

A person suspected of driving while intoxicated had a statutory right to contact an attorney before
deciding whether or not to submit to a breathalyzer test if (1) he requested an opportunity to contact an
attorney, and (2) granting the request would not involve a delay long enough to impair test results.
Svedlund v. Municipality of Anchorage, 671 P.2d 378 (Alaska Ct. App. 1983).

A breathalyzer exam is not a "critical stage” at which the constitution requires counsel's presence.
Svedlund v. Municipality of Anchorage, 671 P.2d 378 (Alaska Ct. App. 1983).

While a defendant has a statutory right to contact counsel, where he never requested an opportunity
to contact counsel and there was nothing in the record to show that the police affirmatively interfered with
any attempt by defendant to obtain counsel, he was not denied right to counsel. Svedlund v. Municipality

of Anchorage, 671 P.2d 378 (Alaska Ct. App. 1983).

It is only where the totality of the arrestee's words constitute a request, express or implied, for an
opportunity to contract counsel for the purpose of discussing a breathalyzer examination that an
opportunity to consult counsel must be provided prior to administration of the breathalyzer. Once the
breathalyzer examination is completed or refused and videotaping finished, the suspect is entitled to the
full use of the rights guaranteed by AS 12.25.150(b) and Criminal Rule 5(b). Van Wormer v. State, 699

P.2d 895 (Alaska Ct. App. 1985).

Where the judge determined, based on the evidence, that the DWI defendant’s statements regarding
having somebody present did not relate to a desire to consult with counsel about breathalyzer
examinations or field sobriety test, but rather related to having someone present to observe the
administration of the test, perhaps a technician, to insure its validity, the judge was not clearly erroneous in
concluding that the defendant did not properly invoke his Copelin rights and that the results of the
breathalyzer examination should not be suppressed. Van Wormer v. State, 699 P.2d 895 (Alaska Ct. App.

1985).

The result of a breathalyzer test secured in violation of the right to counsel should be excluded in a
civil license revocation proceeding. Whisenhunt v. State, Dep't of Pub. Safety, 746 P.2d 1298 (Alaska

1987).

Trooper's failure to read yellow pages listing of attorneys to defendant when he knew defendant did
not have his glasses, and failure to advise defendant regarding persons he might call for assistance, did
not violate defendant's rioht to speak with an attorney prior to deciding whether to submit to a breath test.
Saltz v. State, Dep't of Pub. Safety, 942 P.2d 1151 (Alaska 1997).

Miranda rights. - Defendant's constitutional rights were not violated by not informing him of his
Miranda rights prior to asking him to take a breathalyzer exam. Svedlund v. Municipality of Anchorage,

671 P.2d 378 (Alaska Ct. App. 1983), construing municipal law.

Videotape recording of defendant while a breathalyzer examination was being administered
to him and while he performed other sobriety tests, made at state trooper headquarters following
defendant's arrest for operating a motor vehicle while under the influence of intoxicating liquor [now driving
while intoxicated], did not violate defendant's right to privacy under Alaska Const., art. I, § 22. Palmer v.
State, 604 P.2d 1106 (Alaska 1979). But see, Copelin v. State, 659 P.2d 1206 (Alaska 1983), cert, denied,
469 U.S. 1017, 105 S. Ct. 430, 83 L. Ed. 2d 357 (1984), and Yerrington v. Anchorage, 675 P.2d 649

(Alaska Ct. App. 1983).
The Implied Consent Statute was intended to provide an exclusive method for obtaining
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direct evidence of a suspect's blood alcohol content, absent his or her express consent to the use of
some other form of testing. Anchorage v. Geber, 592 P.2d 1187 (Alaska 1979).

Right to independent test after refusal of breath test. - A person arrested for driving while
intoxicated is entitled by the Alaska Constitution to an independent chemical test even if that person
refuses to take the statutorily prescribed breath test. Snyder v. State, 930 P.2d 1274 (Alaska 1996).

Due process requires opportunity for independent test. - Since the results of an intoximeter
test provide the state with potentially incriminating evidence at the risk of criminal penalties, due process
requires that the defendant be given an opportunity to challenge the reliability of the evidence with an
independent test. Gundersen v. Municipality of Anchorage, 792 P.2d 673 (Alaska 1990).

Motorist was denied due process and his breath test results should have been suppressed, where his
minimal ability to speak and understand English prevented him from understanding the arresting officer's
explanation of his right to obtain independent testing of the intoximeter resuit. Ahtuangaruak v. State, 820

P.2d 310 (Alaska Ct. App. 1991).

Opportunity for drawing of blood at police-selected facility preserves defendant's right to
independent test. - A form notice notifying the defendant of the right to challenge the results of an
intoximeter test by having a sample of blood drawn at a local medical facility chosen by the police satisfies
the defendant's right to obtain an independent test of his own choosing performed by a physician of his
own choosing because the drawing of blood is a reasonable alternative test procedure and because the
defendant made no allegation that the police-selected facility would not administer a reliable test.
Gundersen v. Municipality of Anchorage, 792 P.2d 673 (Alaska 1990).

Unavailability ot breath testing device no reason for blood draw. - In two specific
circumstancen Alaska's implied consent statutes permit a driver's blood to be drawn for chemical testing
for evidence of driving while intoxicated, and those circumstances do not include unavailability of a breath
testing device. Sosa v. State, 4 P.3d 951 (Alaska 2000).

No other chemical test allowed after breath test refused. - The express language of AS
28.35.032(a), coupled with the legislative history of this section, leads to the conclusion that in enacting
the Implied Consent Statute the legislature intended that once a breath test had been refused no other
chemical test would be allowed. Anchorage v. Geber, 592 P.2d 1187 (Alaska 1979) decided prior to the
enactment of AS 28.35.035, authorizing the administration of a chemical test without consent in certain

circumstances.

In prosecuting a charge of operating a motor vehicle while under the influence of intoxicating liquor
[now driving while intoxicated], law enforcement officials cannot utilize the results of a blood alcohol test,
when the blood used in performing the test was extracted from the accused against his or her will, after
refusal to submit to a breathalyzer examination. Anchorage v. Geber, 592 P.2d 1187 (Alaska 1979)
decided prior to the enactment of AS 28.35.035, authorizing the administration of a chemical test without

consent in certain circumstances.

Use of search warrant. - The implied consent statute does not constitute an affirmative prohibition
against the independent means of using a search warrant to obtain a sample of blood from a person who
has refused to submit to a breathalyzer test after being arrested for an offense arising from an act
committed by him while driving under the influence of intoxicating liquor. Pena v. State, 664 P.2d 169
(Alaska Ct. App. 1983), rev'd on other grounds, 684 P.2d 864 (Alaska 1984).

Implied Consent Statutes in effect at the time of the arrests of defendants in 1980 and 1981 precluded
the admission into evidence of chemical sobriety test results obtained pursuant to a search warrant after
the arrestees had refused to take such a test. Pena v. State, 684 P.2d 864 (Alaska 1984).

Limitation for purposes other than DWI prosecutions. - AS 28.35.032(a) cannot be restricted to
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apply solely to driving while intoxicated prosecutions, and to the extent that the statute, by providing that "a
chemical test shall not be given" following a breathalyzer refusal, affirmatively limits the manner in which
evidence of intoxication may be obtained, its limitation must apply with equal force in all prosecutions
"arising out of acts alleged to have been committed while the defendant was operating or driving a motor
vehicle while intoxicated." Pena v. State, 664 P.2d 169 (Alaska Ct. App. 1983), rev'd on other grounds,

684 P.2d 864 (Alaska 1984).

This section does not apply just to the offense of driving while intoxicated but also to any offense
which arose out of acts which were committed while a person was driving while intoxicated. Pears v.
State, 672 P.2d 903 (Alaska Ct. App. 1983), rev'd on other grounds, 698 P.2d 1198 (Alaska 1985).

"Chemical test" means any chemical test. - The language of AS 28.35.032(a) stating that after
refusal to submit to a test of the breath, "a chemical test shall not be given," meant any chemical test, be it
0' the breath, blood, urine or otherwise, and not just a chemical test of the breath. Anchorage v. Geber,

592 P.2d 1187 (Alaska 1979).

Defendant should be permitted to check the specific ampoules used in his breathalyzer test.
Lauderdale v. State, 548 P.2d 376 (Alaska 1976).

Since they could be evidence of propriety of test. - The test and reference ampoules could be
probative evidence of the propriety or impropriety of the breathalyzer test. Lauderdale v. State, 548 P.2d

376 (Alaska 1976).

Denial of right to analyze components is reversible error. - Where defendant was charged with
operating a motor vehicle while intoxicated, denial of the right to make an analysis of some of the
components of the breathalyzer machine, that is to say, to "cross-examine" the results of the test, would
be reversible error without any need for a showing of prejudice. It would be a denial of a right to a fair trial,
and a fair trial is essential to affording an accused due process of law. Lauderdale v. State, 548 P.2d 376

(Alaska 1976).

Discretion of district court properly exercised in requiring production of ampoules used in
breathalyzer test. - See Lauderd 'e v. State, 548 P.2d 376 (Alaska 1976).

District court was correct in suppressing results of breathalyzer test where state unable to
produce ampoules used in test. - See Lauderdale v. State, 548 P.2d 376 (Alaska 1976).

State need not necessaril*1preserve breath sample. - The r ate need net preserve a defendant's
breath sample where it provides the defendant with a reasonable opportunity to obtain an independent test
by giving the defendant clear and express notice of his right to an independent test and by offering
assistance in obtaining the test. Gundersen v. Municipality of Anchorage, 792 P.2d 673 (Alaska 1990).

Chemical tests not conclusively presumed accurate. - Due process will not allow the results of
a chemical test authorized under subsection (a) to be conclusively presumed accurate. Barcott v. State,

Dep't of Pub. Safety, 741 P.2d 226 (Alaska 1987).

Rule announced generally to have prospective effect but also to have partial retroactive
effect. - See Lauderdale v. State, 548 P.2d 376 (Alaska 1976).

Jury demonstration of intoximeter test. - Where the main issue at trial was whether defendant,
an asthmatic, was physically capable of blowing enough air into an intoximeter machine to trigger the
mechanism and run the breath test, the trial judge did not abuse his discretion when he allowed the jurors
in to go to the local police station and blow into the intoximeter. Bowlin v. State, 823 P.2d 676 (Alaska Ct.

App. 1991).
Applied in Nelson v. State, 650 P.2d 426 (Alaska Ct. App. 1982); Lawrence v. State, 715 P.2d 1213
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(Alaska Ct. App. 1986).

Quoted in Simpson v. Municipality of Anchorage, 635 P.2d 1197 (Alaska Ct. App. 1981); Lundquist
v. Department of Pub. Safety, 674 P.2d 780 (Alaska 1983); Jensen v. State, 667 P.2d 188 (Alaska Ct.
App. 1983); Brown v. State, 739 P.2d 182 (Alaska Ct. App. 1987); State, Dep't of Pub. Safety v. Conley,
754 P.2d 232 (Alaska 1988); Haynes v. State, Dep't of Pub. Safety, 865 P.2d 753 (Alaska 1993).

Stated in Javed v. Department of Pub. Safety, 921 P.2d 620 (Alaska 1996).

Cited in Coleman v. State, 658 P.2d 1364 (Alaska Ct. App. 1983); Romo v. Municipality of
Anchorage, 697 P.2d 1065 (Alaska Ct. App. 1985); Cunningham v. State, 768 P.2d 634 (Alaska Ct. App.
1989); Thorne v. Department of Pub. Safety, 774 P.2d 1326 (Alaska 1989); State v. Zerkel, 900 P.2d 744

(Alaska Ct. App. 1995); Snyder v. State, 31 P.3d 770 (Alaska 2001).
Collateral references. 60 C.J.S., Motor Vehicles, § 164.1(3

Duty of law enforcement officer to offer suspect chemical sobriety test under implied consent law, 95
ALR3d 710.

Validity, construction and application of statutes proscribing driving with blood-alcoho! level in excess
of established percentage, 54 ALR4th 149,

Challenges to use of breath tests for drunk drivers based on claim that partition or conversion ratio
between measured breath alcohol and actual alcohol is inaccurate, 90 ALR4th 155.
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(2) the person who receives the alcoholic beverage negligently causes
death or serious physical injury to another while under the influence of the
alcoholic beverage received in violation of this section; in this paragraph
“serious physical injury” has the meaning given in AS 11.81.900, and

“negligently” means acting >vith civil negligence.
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609 Regulation of Sales and Disthibution

Effect of amendments. —The 1995 amendment,
effective September 13, 1995, added subsection (bg.
Editor’s notes. — Section 6, ch. 81, SLA 1995

NOTESTO

Double FOpardy' —Administrative revocation of
a minor’ license t0 drive. under AS 28.15.183 is not
"punishment” for double jeopardy purposes; thus, a
minor whose license was revoked under that section
could' still be prosecuted for the offense of minor
consummg}. Rexford v. State, 941 P.2d 906 (Alaska Ct.
A?I% 1997, overruled on other_grounds, State v.
Esmnilkn, 961 P.2q 432 gAIaska Ct-App. 1998%._
Even if revocation of a minors drivers license
under AS 28.15.183 Is unconstitutional, the minor is
not immunized from prosecution for illegal use of
alcoholic beverages under this section; theaggrieved
minors remedy is to attack the license revocation.
?Etagtge v. Esmailka, 961 P.2d 432 (Alaska Ct. App.

Right to jur%{ trial. — Minors charged with this
offense are "enfitled to a jury trial and to court-

§ 04.16.051

provides that subsection (b), added by 3 1,ch. 81, SLA
3995, "applies to on offense commiltted on or after
September 13, 199."

DECISIONS

appointed counsel if they nre indigent. Slate v. Dis-
trict Court, 927 P.2d 1295 (Alaska Ct. App. 199).

Comparative negligence. —A licensee who vio-
lates this section is not entitled to assert the compar-
ative fault of the minor/consumer, in nn action for
damages resulting from the unlawful sale of intoxi-
ﬁatl?gglll)quor. Loeh v. Rasmussen, 822 P.2d 914 (Alas-
a .

Stated in Shamherg v. State, 762 P.2d 488 (Alaska
Ct. App. 1988); Martin-Wilson v. State, Ct. App. CD
No. 4 Z(E)SO(Flle No. A-734), P.2d ~ (Alaska Ct.

App. 2000).

Fé?ited in MOW. v. State, 645 P.2d 3229 (Alaska Ct.
App. 1982); Alfred y. State, 758 P.2d 130 (Alaska Ct.
ﬁpp. %%%8 ; State v."'Simpson, 946 P,2d 890 (Alaska Ct.

pp.

Sec. 04.16.051. Furnishing or delivery of alcoholic beverages to persons

under the age of 21. (a) Aperson may not
person under the age of 21 years.

furnish or deliver an alcoholic beverage to a

(b) This section does not prohibit the furnishing or delivery of an alcoholic beverage
(1) by a parent to the parent’s child, by a guardian to the guardian’s ward, or by a
person to the legal spouse ofthat person if the furnishing or delivery occurs off licensed

premises; or

(2) by alicensed physician or nurse to a patient in the course ofadministering medical

treatment.
(c) Acts unlawful under AS 11.51.130 are

not made legal by (b) of this section.

(d) A person acting with criminal negligence who violates this section is guilty of a
class C felony if, within the five years preceding the violation, the person has been

previously convicted under
(1) this section; or

(2) a law or ordinance of this or another jurisdiction with elements substantially

similar to this section. (§ 3 ch 131 SLA 1980;

am § 9ch 109 SLA 1983;: am 8§ 7, 8 ch 156

SLA 1988; am § 1 ch 50 SLA 1989; am § 1 ch 46 SLA 1994)

Effect of amendments. — The 1994 amendment,
effective July 1, 1994, added subsection éd).
Legislative history reports. — For Senate letter

of intent relating to the amendments to (a) and (b) of
this section by secs. 7 and 8, ch. 156, SLA 1988 (HCS
CSSB 371 (Jud) am H), see 1988 Senate Journal 2939.

NOTES TO DECISIONS

Contributory negligence. — Fact that injured
party violated ‘this sectjon by providing liguor to
minor causing accident does not mltlgate liability of
seller of liquor In violation of AS 04.16.052. Marris v.
Farley Enters., Inc., 661 P.2d 167 (Alaska 1933), .

Comparative negligence. —A licensee Wro vio-
lates this section is not entitled to assert the compar-
ative tnult of the minor/consumer, n on action for
damages resultlng from the unlawful sale of intoxi-
E&tl{l&lll)quor. Loeb v. Rasmussen, 822 P.2d 914 (Alas-
a ,

Double jeopardy violation, — Trial court vio-
lated defendant’s double jeopardy rights by sentenc-
ing him for both contributing to ¥he Oelinquency of a
minor and for furnishing alcohol to a minor for the
single act of furnishing ‘alcohol to the minor, where

defendant engaged in only a single criminal act which
violated two separate statutes and the_two counts
sh?uld hqve mergfd. Newsome v. State, 782 P.2d 689
(Alaska Ct, App.~1939).

Exceptions 0S affirmative defenses. — At a
minimum, the exceptions specified. under subsection
(b), nre “defenses” to_criminal Ilabllltg; that 15, If a
defendant wishes to invoke one of these exceptions,
then at the verg least the defendant must atfirma-
tively raise the exception and point to some evidence
fromwhich a reasonable jury could decide that issue
in his or her favor. Accor ch]]Iy, where defendant
Rre_sented no evidence that he had received his alco-

olic beverages from a parent, guardian, or spouse
his_conviction wa6 nflirmed, TYout v. State, 666 P.2d
1323 (Alaska Ct. App. 1994).
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Sec. 04.21.080. Definitions, (a) In this title

(1) a person acts with “criminal negligence” with respect to a result or to a circuin
stance described by a provision of law defining an offense when the person fails to
perceive a substantial and unjustifiable risk that the result will occur or that tin;
circumstance exists; the risk must be of such a nature and degree that the failure to
perceive it constitutes a gross deviation from the standard of care that a reasonable
person would observe in the situation;

(2) a person acts “knowingly”with respect to conduct or to a circumstance described by
a provision of law defining an offense when the person is aware that the person’s conduct
is of that nature or that the circumstance exists; when knowledge of the existence of a
particular fact is an element of an offense, that knowledge is established if a person is
aware ofa substantial probability of its existence, unless the person actually believes it
does not exist; a person who is unaware ofconduct or a circumstance ofwhich the person
would have been aware had the person not been intoxicated acts knowingly with respect
to that conduct or circumstance;

(3) a person acts "recklessly”with respect to a result orto a circumstance described by
a provision of law defining an offense when the person is aware of and consciously
disregards a substantial and unjustifiable risk that the result will occur or that the
circumstance exists; the risk must be of such a nature and degree that disregard of it
constitutes a gross deviation from the standard ofconduct that a reasonable person would
observe in the situation; a person who is unaware of a risk of which the person would
have been aware had the person not been intoxicated acts recklessly with respect to that
risk.

(b) In this title

(1) “alcoholic beverage” means a spirituous, vinous, malt, or other fermented or
distilled liquid, whatever the origin, that is intended for human consumption as a
beverage and that contains one-halfofone percent or more of alcohol by volume, whether
produced commercially or privately; however, in an area that has adopted a local option
under AS 04.11.491, "alcoholic beverage” means a spirituous, vinous, malt, or other
fermented or distilled liquid, whatever the origin, that is intended for human consump-
tion as abeverage by the person who possesses or attempts to possess itand that contains
alcohol in any amount if the liquid is produced privately, or that contains one-halfof one
percent or more of alcohol by volume, if the liquid is produced commercially;

(2) “board” means the Alcoholic Beverage Control Board;

(3) “bottling” means to put into a bottle, can, or other container;

(4) “community work” means and is limited to work on projects designed to reduce or
eliminate environmental damage, protect the public health, or improve public land,
forests, parks, roads, highways, facilities, or education; community work may not confer
a private benefit on a person except as may be incidental to the public benefit;

(5) “designated premises” means any or all designated portions of a building or
structure, rooms or enclosures in the building or structure, or real estate leased, used,
controlled, or operated by a licensee for the purpose for which the permit is issued by the
board at the location of the site for which the permit is issued;

(6) “director” means the director of the Alcoholic Beverage Control Board;

(7) “distributing point” means a location where alcoholic beverages are distributed
from a warehouse;

(8) “drunken person” means a person whose physical or mental conduct is substan-
tially impaired as a result of the introduction of an alcoholic beverage into the person’s
body and who exhibits those plain and easily observed or discovered outward manifes-
tations ofbehavior commonly known to be produced by the overconsumption of alcoholic
heverages;

(9) “established village” means an area that does not contain any part of an incorpo-
rated city or another established village and that is
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2002 LEGISLATIVE SESSION Bill Version: HB 330
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: Administration
Title "An Act relating to providing alcohol '‘BRU Legal and Advocacy Services
to a minor..." _Component Public Defender Agency
Sponsor House Judiciary by Request
Requester (H) Jub Component No. 1631
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services : : ’ :
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING # i : i

ICAPITAL EXPENDITURES | | | | |

CHANGE IN REVENUES ( ) i | | | |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF : « )

1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL * * * * ft #
Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor’s FY 2003 budget proposal: |
POSITIONS
Full-time
Part-time
Temporary

ANALYsIs:  (Attach a separate page if necessary)
See attached.

Prepared by: Barbara Brink, Director Phone (907) 334-4416
Division Public Defender Agency Date/Time 2/11/02 8:17 AM
Approved by: Jim Duncan. Commissioner Date 2/11/2002
Agency Department of Administration

(Revsed 92001 QVE) Page 1of2



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 330
2002 LEGISLATIVE SESSION

ANALYSIS CONTINUATION
This legislation would increase the penalty from an A misdemeanor to a C felony for furnishing alcohol to

aperson under 21 years ofage if the person under 21 who receives the alcohol injures or causes the death ol
another person and the injury or death occurs while the person under 21 was under the influence of the
alcohol received. This bill is broadly worded to include any "injury." With such broad language it is likely
to have a fiscal impact on the Agency, by increasing the workload of attorneys. Increasing the charge from
a misdemeanor to a felony increases the workload, however it is not possible to determine what percentage
ofeases that the Agency currently represents people charged with furnishing alcohol to persons under 21,
resulted in the person under 21, who received the alcohol, injuring another person. There is no way to
gather that information therefore an indeterminate fiscal note is submitted. The Agency has serious concerns
regarding determinations of what constitutes an "injury" as well as determinations of causation when time
and intervening or superseding factors exist.

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA
2002 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title "An Act relating to providing alcoholic
beverages to a person under 21 years of age."
Sponsor House Judiciary Committee by Request
Requester House Judiciary Committee

Expenditures/Revenues

Fiscal Note Number:
Bill Version: HB 330
() Publish Date:

Dept. Affected: Law

BRU Criminal Division

Component 1st-4th Judicial Districts; Criminal
Appeals/Special Litigation

Component No. 2198-99:2201/03/61/79

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2003
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES
ICHANGE IN REVENUES ( ) |

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0

Estimate of any current year (FY2002) cost:

FY 2004 FY 2005 FY 2006 FY 2007 FY 2008

0.0 0.0 0.0 0.0 0.0
i | |

(Thousands of Dollars)

0.0 0.0 0.0 0.0 0.0

Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYsis:  (Attacha separate page ifnecessary)

HB 330 creates a new class C felony. The new crime would be providing an alcoholic beverage to someone under 21,
if the recipient of the alcoholic beverage then injures or causes the death of another person while under the influence

of that alcoholic beverage.

The Department of Law anticipates little fiscal impact to the Criminal Division from passage of this bill.

Prepared by: Joan M. Kasson
Division Attorney General's Office

Approved by: Kathryn Daughhetee for Bruce M. Botelho, Attorney General

Agency Department of Law

Phone (907) 465-5370
Date/Time 2/8/02 3:25 PM

Date 2/8/2002

(Rovisod 2001 OBy
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2002 LEGISLATIVE SESSION

ANALYSIS CONTINUATION
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2002 LEGISLATIVE SESSION Bill Version: HB 330
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected] Corrections
Title "An Act relating to providing_alcoholic BRU Adminstration and Operations
beverages to a person under 21 years of age." Component AM
Sponsor House Judiciary Committee
Requester House Judiciary Committee Component No. 694
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING

*%k%k *kk *kk *»* »** »»*

CAPITAL EXPENDITURES | | | | |

CHANGE IN REVENUES ( ) | | | | | |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal: [

POSITIONS
Full-time
Part-time
Temporary

ANALYsis:  (Attacha separate page if necessary)
This bill would make ita C felony for someone to provide alcohol to a person under the age of 21 and the

person who receives the alcohol injures or causes the death of another person while under the influence
of the provided alcohol.

This bill could have a significant impact on the Department of Corrections as it is currently written. Injury
is is a very broad term and could be interpreted to mean someone who has been punched in the nose.
We have no way of knowing how broadly it would be interpreted or how difficult it would be to prosecute,
nor do we know how often an injury is involved in these cases. We do know it occurs. Anytime
misdemeanants are elevated to felons, not only are sentences likely to increase, but probation also
becomes a requirement and an additional fiscal impact.

Candace_Brower Phone 465-4652
Date/Time 2/8/02 4:09 PM

Prepared by:

Division Commissioner's Office
Approved by: Margaret Pugh, Commissioner Date 2/8/02
Agency Department of Corrections
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ALASKA STATE LEGISLATURE

HOUSE JUDICIARY COMMITTEE

Representative Norman Rokeberg, Chairman State Capitol
Representative Scott Ogan, Vice-Chairman Juneau, AK 99801-1182
Representative John Coghill Telephone: (907) 465-4990
Representative Jeannette James I ] Fax: (907)465-2040
Representative Kevin Meyer
Representative Ethan Berkowit2 Heather M. Nobrega
Representative Albert Kookesh Counsel to Committee
TO: House Judiciary Committee Members
FROM: Heather M. Nobrega, Counsel

House Judiciary Committee
DATE: February 8, 2002
RE: Forthcoming CS forHB 330

Just a quick note to letyou know that there isa committee substitute coming for this

bill. 1am working on the final language with legal, and will have the CS ready at the
meeting on Monday .



ALASKA STATE LEGISLATURE

HOUSE JUDICIARY COMMITTEE

RepicscntativeNorman Rokeberg, Chairman State Capitol
Juneau, AK 99801-1182

Repiescntative Scott Ogan, Vice-Chairman

Representative John Coghill Telephone: (907) 465-4990
Representative Jeannette James Fax: (907)465-2040
Representative Kevin Meyer
Representative Ethan Berkowita
Representative Albert Kookesh

Heather M. Nobrega
Counsel to Committee

Sponsor Statement for HB 330

The House Judiciary Committee was requested to introduce this bill by Mothers
Against Drunk Driving. HB 330 creates tougher penalties for adults who furnish
alcohol tominors, who then go on to cause Injury or death.

On July 9, 2001, Anchorage Police Officer Justin Wollam, and three others were killed
when driver Robert Esper crossed the median of the Glenn Highway, and collided
head-on with Officer Wol lanTs patrol car during the early hours of the morning. Esper
was suspected of driving while intoxicated.

ltwas later discovered that Robert Esper, age 19, had a blood alcohol level of .091. The
legal limit, at the time of the accident, was .10 BAC, but has since been lowered to .08
BAC. In investigating the events leading up t the tragic and deadly accident, police
discovered that Esper, and his underage friends, had been drinking at a party where
alcohol was provided by two aduhs, Ronald Frank and Michael Hunter.

Frank and Hunter were arrested and charged with multiple counts of contributing t
the delinquency of a minor, and furnishing alcohol to a minor. Both are class A
misdemeanors subject to imprisonment of not more than one year, and a fine of no
more than $5000. Frank pled to two counts of fumishing, and Hunter pled to one count
of fumishing. They are scheduled to be sentenced on February 20.

ITB 330 would increase the penalty, for an adult who furmnishes a minor alcohol, t0 a
class C felony, ifthe minor causes death or physical injury while under the influence of
the alcohol that was furnished by the acult. A class C felony carries a sentence of not
more than five years, and a fine ofno more than $50,000.

It is important that those individuals like Ronald Frank and Michael Hunter, who
purchase alcohol for minors, be appropriately punished when those minors go on to
hurt or kill someone while under the influence of alcohol. HB 330 creates those
appropriate penalties and is intended to further dissuade adults from supplying alcohol

o minors.

The committee urges your support of this bill.

HB 330: 2/5/02



Furnishing Alcohol to Minors

1999 2000 2001
Arrests - Misdemeanor 310 400 373
Arrests - Felony 2 5 8
Convictions - Misdemeanor 124 201 145
Convictions - Felony 1 2 1
Sex of Arrestees - Male 261 293 301 61%
Sex of Arrestees - Female 51 111 30 17%
Average Age at Arrest 25 29 26 27

Source:
DPS Criminal History files updated as of March 4, 2002.

Offenses:
DPS offense code 9931, AS 04.16.051, AS 04.16.052, AS
04.16.060

Prepared by DPS March 5, 2002
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Anchorage Daily News

Second man to be charged in fatal crash
FOUR DEAD:31-year-old bought alcohol for party, police say.

By Lucas Wall
Anchorage Daily News

(Published: July 25, 2001)

Anchorage police Tuesday cited a second man for providing alcohol to teens at a July 8 party before
the fatal car crash that killed an Anchorage police officer and three teenagers.

Michael Hunter, 31, will be charged with two counts of contributing to the delinquency ofa minor and
two counts of furnishing alcohol to a minor, according to police. He received a summons to appear in

court Aug. 28.
Hunter's phone is disconnected, and he could not be reached.

Detective Everett Robbins said Hunter picked up two girls the evening of July 8 and brought them to
the trailer owned by his wife, Leona, in the 7100 block of Lake Otis Parkway. Leona Hunter was
working that night and hired the girls to come over and clean the trailer, Robbins said. Contrary to
earlier reports, the girls were not baby-sitting that night. Robbins said they were scheduled to

baby-sit for Leona Hunter the next day.

She left money for the girls at the trailer, which Robbins said they gave to Michael Hunter, asking
him to buy them alcohol. Hunter went to a nearby Tesoro station, Robbins said, where he bought
alcohol and brought it back to “he trailer. The Hunters are separated, he said, and Michael Hunter

returned to his trailer to sleep.

Police arrested Ronald Frank, 30, two weeks ago and charged him with five counts of furnishing
alcohol to a minor and four counts of contributing to the delinquency of a minor. He remains at the
Sixth Avenue Correctional Center in lieu of $8,000 bail. Frank and Hunter are friends, Robbins said,

and they attended a barbecue together the afternoon of July 8.

Robbins said Hunter has been cooperative and admitted to buying alcohol for thegirls. Hunter wasn't
jailed, he said, because he wasn't at the party at the trailer later that night.

"He wasn't promoting the party as Ronny had done," Robbins said. "He claims he wasn't aware of the
party. He was thinking (the two girls) were just going to be home for the evening.”

The party was attended by several other youths. After leaving the party with six others, 19-year-old

Robert Esper drove erratically through the city for about half an hour before crashing head-on into a
police car driven by officer Justin Wollam on the Glenn Highway. The crash killed the officer, Esper,

and tvjo other teens.

With Hunter's arrest, police are starting to wind down the criminal investigation into the crash.
"There are no other suspects we're looking at this time," Robbins said.

A separate internal investigation into how police handled the attempts tostop Espercontinues.

7/25/01 7:55 AM
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Reporter Lucas Wall can be reached at Iwall@adn.com or 907 257-4321.
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Mothers Against Drunk Driving « Juneau Chapter
211 Fourth St. Suite 102 « Juneau, AK 99801
MADD

January 22,2002

HOUSE BILL NO. 330 "An Act relating to providing alcoholic beverages to a person under 21 years of
age." BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: * Section 1. AS
04.16.051(d) is amended t0 read: (d) A person acting with criminal negligence who violates this section
is guilty ofa class C felony if £§Q[,] within the five years preceding the violation, the person has been
previously convicted under (A) [(1)] this section; or £B) [(2)] a law or ordinance ofthis or another
jurisdiction with elements substantially similar to this section; Or (2) the person under 21 years of age
who receives the alcoholic beverage |njures or causes the death ofanother person and the injury or
death occurs while the person under Z1 years ofage was under the influence ofan alcoholic
beverage received in violation of this section.

Mothers Against Drunk Driving (MADD) supports House Bill Number 330. MADD supports laws,
which save lives from injuries or death due to drunk driving.

House Bill 330 will make the sale ofalcohol to minors a felony, thereby increasing fines and jail time.

House Bill 330, by becoming law, will send a message out to Alaskans that our children are valuable and
if harmed, severe consequence will occur. House Bill 330 supports and joins Alaskans in their attempt to
change the current accepted norm of underage drinking.

Sincerely,

Cindy Cashen
Volunteer

Phone: (907) 463-2562 « Fax: (907) 463-2540 ¢« E-mail: jnumadd@ ptialaska.net
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SJ%G% [Fina: HB 329 and 330)]
Hom

O’ganlza“%]: Alaska State Legislature
0

Heather_Nobrega@legis.state.ak.us

For our files.

Janet

Suject: HB 329 and 330
€. Sun, 20 Jan 2002 16:29:45 -0800
"David W. Rochford" <rochfor@ concentric.net>
0. <Representative_Norman_Rokeberg@ Legis.state.ak.us>
CC: "MADD Anchorage Chapter" <madd@ corecom.net>

Dear Representative Rokeberg
| am writing in support of HB 329 and 330.
| am a police officer with the Anchorage Police Department and have 30years

of police experience (20 years with APD).

HB329
| agree that chemical testing should be required for all persons arrested as
the bill describes. It would also be helpful if this requirement extended

to all drivers involved in a collision which involved death or an injury
which required medical treatment. Also, there should be a requirement that
treating physicians inform law enforcement if a person being treated has
alcohol or drugs in their system, and what the reported level or
concentration 1s. This requirement v/ould only apply if the person being
treated was the driver of a motor vehicle, or is the suspect in a crime.
Many people are injury while driving while intoxicated and are never
prosecuted. The reason is that police officers are often not in a position
to make a determination as to the suspect's state of sobriety by virtue of
the fact that the person is receiving emergency treatment or isin surgery
and can not be observed by the officer until it is too late. | have
personally seen suspects fake unconsciousness to avoid detection of alcohol
impairment by me.

Additionally, the wording "controlled substance™ should be replaced with
"any drug" or better yet, "any substance that impairs...". The problem with
"controlled substance™ is that it requires that the substance appear on th”
state's list of controlled substances. There are many substances that
impair driving which are not on this list. Toluene, paint thinner, and
gasoline fumes are primary examples. No matter how complete a list is,
someone will get intoxicated on something that was overlooked on the list
and escape prosecution. The other problem with using the "controlled
substance”™ wording is that it requires that a specific drug be identified
and named. This Is not always possible. We may be able to prove to a jury
that the driver is impaired by an unknown substance, or a substance we
suspect, but we can not convict with out a blood test which is positive for
a controlled substance. Even then, there may be a problem proving that the
controlled substance detected in the blood was the drug or substance causing
the impairment. This wording seriously needs to be changed.

The law was recently changed to allow law enforcement to obtain a search
warrant for a person's blood in a DWI case if we can articulate drug
involvement. This law has been a %reat help and | have already obtained
search warrants and obtained valuable evidence using this law. However, a
law like California enacted would be even more helpful. California extended
the implied consent law to include a blood and/or urine testing if the
arresting officer suspects drug use, and articulates the suspicion in his

Representative Norman Rokeberg <Representative_Norman_Rokeberg@ legis.state.ak.us>

2/12/2002 8:47 AM
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police report. This would save valuable time lost while applying for a
search warrant. Some drugs clear from the blood stream quickly and the time
spent getting a warrant could make the difference between gettln% a positive
blood test and a negative one. Also, such a law should include blood AND
urine, since we cannot know ahead of time if the drugs will be found in the
blood or urine or both blood and urine.

Also, 1 should put in a pitch for the Drug Recognition Program which | spoke
of at the DWI training you attended at the APD training center. The laws
pertaining to driving under the influence of drugs are useless without
having officers trained to enforce these laws. This program still has not
been established here in Alaska.

| also support HB 330

The tragic death of my friend and co worker, Justin Wollam, is testimony
enough of the need for this law. If an adult knew he might be charged with
a felony, he might reconsider providing alcohol to minors.

Respectfully,
Dave Rochford
Anchorage P.D.

211212002 8:47 AM
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The JUDICIARY Committee considered: HR 332
HOUSE BILL NO. 332 EXTENDING COUNCIL ON DOMESTIC VIOLENCE

"An Act extending the termination date of the Council on Domestic Violence and Sexual Assault; and providing
for an effective date."
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WORK DRAFT WORK DRAFT WORK DRAFT
22-L51290\C
Lauterbach
2/8/02
0/.W CS FOR HOUSE BILL NO. 332(JuD)
0

IN THE LEGISLATURE OF THE "TATE OF ALASKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVE BUNDE

A BILL
FOR AN ACT ENTITLED
"An Act extending the termination date of the Council on Domestic Violence and Sexual

Assau Tand relating to the council®s duties; and providing for an effective date."
BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. AS 18.66.050 is amended to read:
Sec. 18.66.060. Duties of the council. The council shall M *y
(D nire an executive director, and the executive director st'il hire

[NECESSARY] dafljfthat isauthorized by the legislature in the budget documents
relating to the councilTN—= \ N12- "W
(2) elect one of its members as presiding officer;

(3) in consultation with authorities in the field, develop, implement,
maintain, and monitor domestic violence, sexual assault, and crisis intervention and
prevention programs, including educational programs, films, and school curricula on
the cause, prevention, and treatment of domestic violence and sexual assault;

(4) coordinate services provided by the Department of Law, the

1- CSHB 332(JUD)
New Text Underlined [DELETED TEXT BRACKETED]
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WORK DRAFT WORK DRAFT 22-L.S1290\C

Department of Education and Early Development, the Department of Public Safety,
the Department of Health and Social Services, and other state agencies and community
groups dealing with domestic violence, sexual assault, and crisis intervention and
prevention, and provide technical assistance as requested by those state agencies and
community groups;

(5) develop and implement a standardized data collection system on
domestic violence, sexual assault, and crisis intervention and prevention;

(6) conduct public hearings and studies on issues relating to violence,
including domestic violence and sexual assault, and on issues relating to the role of
crisis intervention and prevention;

(7) receive and dispense state and federal money and award grants and
contracts from appropriations for the purpose to qualified local community entities for
domestic violence, sexual assault, and crisis intervention and prevention programs;

(8) oversee and audit domestic violence, sexual assault, and crisis
intervention and prevention programs that receive money under this chapter;

(9) provide fiscal and technical assistance to plan, organize, implement
and administer domestic violence, sexual assault, and crisis intervention and
prevention programs;

(10) make an annual report to the governor on the activities of the
council, plans of the council for new services and programs, and concerns of the
council, including recommendations for legislation necessary to carry out the purposes
of this chapter; the council shall notify the legislature that the report is available;

(11) adopt regulations in accordance with AS 44.62 (Administrative
Procedure Act) to carry out the purposes of this chapter and to protect the health,
safety, well-being, and privacy of persons receiving services financed with grants or
contracts under this chapter;

(12) consult with the Department of Health and Social Services in the
formulation of standards and procedures for the delivery of services to victims of
domestic violence by health care facilities and practitioners of healing arts and

personnel in those facilities as required in AS 18.66.300;

(13) consult with the Alaska Police Standards Coimcil and other police

332(JUD) 2
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training programs in the state to develop training programs regarding domestic

violence for police officers and for correction, probation, and parole officers;
(14) consult with public employers, the Alaska Supreme Court, scho

districts, and prosecuting authorities who are required by AS 18.66.300 - 18.66.310 to
provide continuing education courses in domestic violence to employees.

*Sec. 2. AS 44.66.010(a)(l 1) is amended to read:
(11) Council on Domestic Violence and Sexual Assau

(AS 18.66.010) - June 30, 2006 [2002];
* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).

CSIIB 332(JUD)

-3-
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CHAIR: HOUSE SPECIAL COMMITTEE ON EDUCATION
VICE-CHAIR: HOUSE FINANCE COMMITTEE

SPONSOR STATEMENT
HB 332

“An Act extending the termination date of the Council on Domestic Violence and
Sexual Assault; and providing for an effective date.”

The Council on Domestic Violence and Sexual assault is the state policymaking board
charged with planning and coordinating services for victims of domestic violence or
sexual assault. House Bill 332 extends the sunset of The Council on Domestic Violence

and Sexual Assault until June 30, 2006.

The Council on Domestic Violence and Sexual Assault provides services for families of
victims and for perpetrators of these crimes by providing crisis intervention and
prevention programs throughout Alaska. State, federal and private funds are used to pay
for the programs provided by the Council.

Last fiscal year alone, more than 7,000 Alaska women and children sought immediate
safety in shelters throughout the state, totaling more than 50,000 shelter nights. There
were also more than 2,000 victims of sexual assault who sought services through the
state. The first priority of all programs is the immediate safety and crisis intervention for
the victim. Other services provided include: information on and referral to needed
services such as housing or public assistance, medical advocacy, legal advocacy, safety
checks, clothing and food, transportation, and personal and group support.

The Council continues to work with victim advocates, law enforcement, prosecution,
corrections, and batterers intervention program staff, among others, to inc.c. se safety for
victims, increase reporting by victims, train all those involved in the community response
to the victims of domestic violence and sexual assault, and to hold peipetrators
accountable for their violence. Through these cooperative efforts, the Council on
Domestic Violence and Sexual Assault plays a crucial role in helping to break the cycle
of violence that tears Alaskan families and communities apart.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Nurrber:
2002 LEGISLATIVE SESSION Bill Version: HB332
() Publish Dete:
Revision Date/Time (Note if correction): Dept. Affected; Public Safety
Title An Act extending the termination date of the BRU Victims for Justice
Council on Domestic Violence & S/A.... Component Victims for Justice

Sponsor Representative Bunde
Requester House Judiciary Committee Component No. 2216
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004  FY 2005 FY 2006 FY 2007 FY20C3
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims 246.0 246.0 246.0 246.0 246.0 246.0
Miscellaneous

TOTAL OPERATING 246.0 246.0 246.0 246.0 246.0 246.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1007 Inter-Agency Receipts

1050 Permanent Fund Dividend Fund

Other (Specify Type-Do not abbreviate)
TOTAL 246.0 246.0 246.0 246.0 246.0 246.0

246.0 246.0 246.0 246.0 246.0 246.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor’s FY 2003 budget proposal: X

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate paqe ifnecessary)

This component and BRU were established by the legislature as a separate pass-thru award. Should the
legislation extending the Council not pass, this grant would need to be transferred to another agency.

Prepared by: Susan Scudder, Executive Director Phone (907) 465-4356
Division Council on Domestic Violence and Sexual Assault Date/Time 2/4/02 11:28 AM

Date_2/4/2002

Approved by:  Commissioner Glenn Godfrey
Agency Department of Public Safety

(Rodsmoraont ah) Page 10f 1




FISCAL NOTE

STATE OF ALASKA Fiscal Note Nurrber:
2002 LEGISLATIVE SESSION Bill Version: HB 3
() Publish Dete:
Revision Date/Time (Note if correction): Dept. Affected” Public Safety
Title An Act extendino the termination date of the BRU Batterers Intervention Program
Council on Don" -tie Violence & S/A.... Component Batterers Intervention Program
Sponsor Representative Bunde
Requester House Judiciary Committee Component No. 2241
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not Include Inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims 320.0 320.0 320.0 320.0 320.0 320.0

Miscellaneous

TOTAL OPERATING 320.0 320.0 320.0 320.0 320.0 320.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match
1004 GF 120.0 120.0 120.0 120.0 120.0 120.0

1007 Inter-Agency Receipts
1050 Permanent Fund Dividend Fund 200.0 200.0 200.0 200.0 200.0 200.0

Other (Specify Type--Do not abbreviate)
TOTAL 320.0 320.0 320.0 320.0 320.0 320.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal: | X

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Should the legislation extending the Council not pass, functions of the Batterer’s Intervention Program
(BIP) would need to be transferred to the Department of Corrections.

Prepared by: Susan Scudder, Executive Director Phone (907) 465-4356
Division Council on Domestic Violence and Sexual Assault Date/Time 2/4/02 11:31AM
Approved by:  Commissioner Glenn Godfrey Date 2/4/2002
Agency Department of Public Safely

(Ruisl 9L OB Page 1of 1



FISCAL NOTE

STATE OF ALASKA
2002 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Fiscal Note Nurber:
Bill Version:
() Publish Date:

HB 32

Dept. Affected: Public Safety
BRU Council on Domestic Violence & S/A

Title An Act extending the termination date of the

Council on Domestic Violence & S/A.... Component Council on Domestic Violence & S/A
Sponsor Representative Bunde
Requester House Judiciary Committee Component No. 521
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 519.5 519.5 519.5 519.5 519.5 519.5
Travel 61.5 61.5 61.5 61.5 61.5 61.5
Contractual 1,250.1 1,250.1 1,250.1 1,250.1 1,250.1 1,250.1
Supplies 12.3 12.3 12.3 12.3 12.3 12.3
Equipment 6.2 6.2 6.2 6.2 6.2 6.2
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 7,875.6 7,875.6 7,875.6 7,875.6 7,875.6 7,875.6
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 9,725.2 9,725.2 9,725.2 9,725.2 9,725.2 9,725.2

ICAPITAL EXPENDITURES
CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 3,488.6 3,488.6 3.488.6 3,488.6 3.488.6 3,488.6
1003 GF Match
1004 GF 567.2 567.2 567.2 567.2 567.2 567.2
1007 Inter-Agency Receipts 1,664.6 1,664.6 1,664.6 1,664.6 1,664.6 1,664.6
1050 Permanent Fund Dividend Fund 4,004.8 4,004.8 4,004.8 4,004.8 4,004.8 4,004.8
Other (Specify Type--Do not abbreviate)

TOTAL 9,725.2 9,725.2 9,725.2 0,725.2 9,725.2 9,725.2
Estimate of any currentyear (FY2002) cost: 0.0
Check this box (X) Iffunding for this bill is included in the Governor's FY 2003 hudget proposal: X
POSITIONS
Full-time 8
Part-time
Temporary
ANALYSIS:  (Attach a separate page ifnecessary)

Should the legislation extending the Council not pass, functions of the Batterer's Intervention Program
(BIP) would need to be transferred to the Department of Corrections. Additionally, the functions of the
Victims for Justice pass-thru grant would need to be transferred to another agency.

Prepared by:  Susan Scudder, Executive Director

Phone (907) 465-4356

Council on Domestic Violence and Sexual Assault

Date/Time 2/4/02 11:53 AM
Date 2/4/2002

Division
Approved by:  Commissioner Glenn Godfrey
Agency Department of Public Safety

(k92 g
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SUMMARY OF: A Special Report on the Department of Pi>h,ic Safety, Council on Domestic Violence
and Sexual Assault, Sunset Review, Oct' mr 31, 2001.

PURPOSE OF THE REPORT

In accordance with the intent of Titles 24 and 44 of the Alaska Statutes (sunset legislation), we have
reviewed the activities of the Council on Domestic Violence and Sexual Assault (council) to determine
whether it was operating in the best interest of the public and if it should be statutorily continued in
operation. As required by AS 44.66.060(a), the committee of reference shall consider this report during the
legislative oversight process to determine whether the council should be reestablished. Currently, under
AS 44.66.010(a)(ll) the council will terminate on June 30, 2002, and will have one year from that date to

conclude its operation.

REPORT CONCLUSIONS

Under AS 18.66, the Council on Domestic Violence and Sexual Assault is authorized to provide for the
State's planning and coordination of the full range of services to victims, their families, and peipetrators of
domestic violence and sexual assault. Combating domestic violence and sexual assault is identified as an

ongoing priority at both the state and national level.

Aside from the operational concerns addressed in this report, the council is serving a public need and is
operating in the public's interest. Currently, AS 44.66.010(a)(l 1) requires that the council be terminated on
June 30, 2002. We recommend the legislature extend the council's termination date to June 30, 2006.

FINDINGS AND RECOMMENDATIONS

Recommendation No. 1

The legislature should amend the Council on Domestic Violence and Sexual Assault's statutes related to
appointment of council members.

The Network on Domestic Violence and Sexual Assault (Network) both recommends public members to
serve on the council and receives grant funds from the council for a legal advocacy project. An apparent
conflict of interest exists when a council member reviews, evaluates, approves, and monitors a grant to the
same non-profit corporation which was responsible for recommending that individual to the council

membership.

Recommendation No. 2

U292002 10:45 AV
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The council should define and communicate clear and distinctive roles for the council members and staff
in dealing with the Network. The council should adhere to these roles in their federal grant oversight of the

Network.

Review of the council's grant information identified some impropriety with the Network for FY 01,
specifically relating to modification by the Network of the final grant agreement; unsupported requests for

reimbursement; and exclusion from on-site monitoring.

Recommendation No. 3

The legislature should amend AS 18.66.050 referring to the council hiring staff, and the council should
address personnel issues and promote strong leadership by the executive director.

Alaska Statute 18.66.050(1) states that "[t]he council shall hire an executive director and necessary staff.

This statute adds confusion to the council's lines of authority. In order for the executive director to have
authority over the staff, it is critical for staff to have only one leader. Administrative weaknesses were
identified throughout the course of our fieldwork. These weaknesses pri ,:ariiy relate to lines of authority

and lack of definitive duties, policies, and procedures.

Recommendation No. 4

The council should address statutory responsibilities that relate to consultation with the Department of
Health and Social Services (AS 18.66.050 (12)) and other entities and organizations (AS 18.66.050 (14)).

Both of these statutes discuss the council working with other agencies and public employers to develop
standards, procedures, and continuing education courses.

Recommendation No. 5

Council members and the executive director should consult with the Department of Education and Early
Development, school district representatives, and grantees who have worked toward curriculum
development to create a comprehensive standardized curriculum to be used within the schools across the

state.

The council's approach to domestic violence and sexual assault education within the school districts is
inconsistent and inadequate. There is a need fora more coordinated effort towards education in school

districts throughout the state.

Legislative Auditv
IHonrie Page :

* Requires Acrobat Reader.
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October 31,2001

Members ofthe Legislative Budget
and Audit Committee:

In accordance with the provisions of Title 24 of the Alaska Statutes, the attached report is
submitted for your review.

DEPARTMENT OF PUBLIC SAFEY
COUNCIL ON DOMESTIC VIOLENCE
AND SEXUAL ASSAULT

October 31,2001
12-20014-02

This audit was conducted as required by AS 44.66.050 and under the authority of AS
24.20.271(1). Alaska Statute 44.66.050(c) lists criteria to be used to assess the demonstrated
public need for a given board, commission, agency, or program subject to the sunset review'
process. Currently under AS 44.66.010(a)(11), the Council on Domestic Violence and Sexual
Assault is scheduled to termination June 30, 2002. The council would have one year from that

date to conclude operations.

In our opinion, the termination date for the Council on Domestic Violence and Sexual Assault
should be extended. The council serves a public need and is operating in the public’s interest.
We recommend that the legislature extend the council’s termination date to June 30,2006.

The audit was conducted in accordance with generally accepted government auditing standards.
Fieldwork procedures utilized in the course of developing the findings and discussion presented
in this report are discussed in the Objectives, Scope, and Methodology section.

Pat Davidson, CPA
Legislative Auditor
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O BJECTIVES. SCOPE, AND METHODOLOGY

In accordance with the intent of Titles 24 and 44 of the Alaska Statutes (sunset legislation), we
have reviewed the activities of the Council on Domestic Violence and Sexual Assault (council)
to determine whether it was operating in the best interest of the public and if it should be
statutorily continued in operation. As required by AS 44.66.050(a), the committee of reference
shall consider this report during the legislative oversight process to detennine whether the
council should be reestablished. Currently, under AS 44.66.010(a)(11) the council will terminate
onJune 30,2002, and will have one year from that date to conclude its operation.

Objectives
There are two central, interrelated objectives ofour report. They are:
1. Todetemiine ifthe termination date ofthe council should be extended.
2. To determine if the council is operating in the public’s interest. The assessment of the

operations, and performance of the council, was based upon AS 44.66.050(c). This
statute sets out criteria that are to be used in detennining a demonstrated public need for

the council.

Scone and Methodology

Our audit reviewed the operation and activities of the Council on Domestic Violence and Sexual
Assault for the period of FY 99 through the date ofour report.

During the course ofour examination, we reviewed and evaluated the following:
« Applicable statutes and regulations.

+ Budget documents, session laws, and other legislative information related to the council’s
operations.

« The executive director’s reading files.

* Minutes ofcouncil meetings.

« Grantee on-site monitoring performanceand fiscal reviews prepared by council staff.
« Statistical reports submitted by grantees.

« Financial reports from the State Accounting System.

+ Other documents related to the council’soperations and mission, as  necessary.
-1-



In addition, we interviewed:
« Various council members and staff.

« Council grantees, school districts, judges, state troopers, police officers, and other
individuals with whom council staffand council members consult and coordinate.

« Individuals from other state agencies.

« Council staff.



O RGANIZATION AND FUNCTION

The Council on Domestic Violence and Sexual Assault (council) was established in the
Department of Public Safety in 1981 by Alaska Statute 18.66. This statute gives the council
the authority * .. toprovidefor planning and coordination ofservices to victims ofdomestic
violence or sexual assault or to theirfamilies and to perpetrators of domestic violence and
sexual assault and toprovidefor crisis intervention andprevention programs.

The council consists of seven members, .
. Council Members
four of whom are the commissioners, or As of September 20, 2001
their designees, of the Departments of
Public Safety, Health and Social Services,
Education and Early Development, and
Law. The balance of the council is
comprised of persons from the public
appointed at the governor’s discretion.

Barbara Thompson, DEED, Chair

Cindy Cooper, DOLaw, Vice Chair

Mary Scheetz-Freymiller, Public Member
Diane Disanto, DHSS

Del Smith, Public Safety

Tammy Young, Public Member*

Shirley Dean, Public Member*

*lcrms expired August 1,2001 however no replacement to date

By statute, before making appointments,
the governor receives recommendations

from and consults with the Alaska
Network on Domestic Violence and Sexual Assault (a non-profit, private organization).1

The council is staffed by an executive director, an administrative manager, three project
coordinators, a statistical technician, an administrative assistant and an administrative clerk.
The council is authorized to receive and disperse both state and federal funds. Traditionally a
large part of the council’s responsibilities involve administering grants made to local
community organizations for domestic violence, sexual assault, and crisis intervention and
prevention programs. Grant administration includes providing technical assistance and
monitoring the activities of the various grantees and contractors.

The community programs funded by the council provide a variety of services to the public.
Most importantly, their efforts are directed toward providing victims a safe environment
either through housing at a community shelter, or the use of a network of designated “safe
homes”. Additionally, the programs are involved in educating and counseling the victim
about domestic violence and sexual assault issues and providing batters’ intervention

services.

The council’s coordination role and responsibilities with other state and local agencies is
extensive. In FY 02 the council approved funding to 21 community-bhased victim services
programs, seven community-based batters intervention programs, and three prison-based

batters’ programs. (See Appendix A.)

1The Alaska Network on Domestic Violence and Sexual Assault is comprised of 20 pr_oPrams, many ofwhich are
council funded programs. The network docs annual training for members, acts as a legislative lobbying group, and

sits as a non-voting member ., council committees.
-3-



Many of the grants issued by the council are supported by federal funds. Federal funds are
received by the council from sources such as:

Family Violence Prevention and Services Grants (CFDA 93.671)
US Department of Health and Human Services

The Family Violence Prevention Services Act provides federal funding to all states.
This funding is used for domestic violence programs throughout Alaska. The
programs receiving grants provide assistance to victims of domestic violence and their
children. These programs operate shelter facilities which are staffed around the clock
and provide a full spectrum of services, including basic food and immediate shelter,
crisis intervention, counseling, and medical/legal/personal advocacy.

Crime Victims Assistance (CFDA 16.575)
US Department of Justice

This grant authorizes financial compensation for victims of crime and financial
support for state and local agencies that provide services to crime victims. This fund is
a U.S. Treasury account generated entirely by the fines and penalties levied against
criminals convicted of federal crimes. The majority ofthis funding is awarded directly
to programs that provide services to victims of domestic violence, sexual assault and
other violent crimes. In addition to funding programs, a portion of this grant is used to
fund a Victim Services Coordinator position with the Department of Corrections.

Violence Against Women Act (CFDA 16.588)
US Department of Justice

The grant services combine a series of federal sanctions and initiatives as well as
national, state, and local resources to improve the response to crimes against women.
These funds are delineated to four specific areas: prosecution, law enforcement,
victim services, and discretionary. In April 1995, Governor Knowles designated the
council as the lead agency for the coordination and management of the Violence

Against Women Act funds for the State of Alaska.

To accomplish this mission, the statewide Violence Against Women Planning and
Implementation Committee was created. The membership of the Planning and
Implementation Committee includes representatives from the court system;
Department of Corrv :ons; Maternal, Child and Family Health, Department of Health
and Social Services; Department of Law; Department of Public Safety; Alaska
Network on Domestic Violence and Sexual Assault; Alaska Judicial Council; and
Violence Against Indian Women grantee. The council is responsible for funding
distribution and subrecipient monitoring of these projects.



P EPORT CONCLUSION*

Under AS 18.66, the Council on Domestic Violence and Sexual Assault (council) is authorized
to provide for the State’s planning and coordination of the full range of services to victims, their
families, and perpetrators of domestic violence and sexual assault. Combating domestic violence
and sexual assault is identified as an ongoing priority at both the state and national level.

Aside from the operational concerns addressed in this report, the council is serving a public need
and is operating in the public’s interest. Currently, AS 44.66.010(a)(l 1) requires that the council
be terminated on June 30, 2002. We recommend the legislature extend the council’s termination

date to June 30,2006.

The Alaska Network on Domestic Violence and Sexual Assault (Network), a nonprofit
organization, and the council often work jointly or contractually on statewide projects to
strengthen the state’s response to violence against women. This joint effort has had a positive
impact. However, we recommend that the council reconsider the nature of its working

relationship with Network.

The council needs to establish clear and distinctive roles for the council members and staff,
and the Network. These roles must be consistent with the governor’s directive for the
council’s programmatic and administrative oversight of federal funding. As a recipient of
council funds, it is inappropriate for the Network to have a legally mandated role in
recommending the public members of the council to the governor for selection. (See

Recommendations Nos. 1and 2.)

Statutoiy changes implemented July 1, 1996, significantly increased the scope of the council’s
responsibilities. Between FY 98 and FY 01, the council’s budgeted staff increased from four to
eight positions. However, the council has been unable to or ineffective in addressing some of
their statutory responsibilities, in part due to administrative shortcomings. (See

Recommendations Nos. 3,4 and 5.)

Other council weaknesses addressed in recent legislative audits and not readdressed in this audit
include the following:

1. Department of Public Safety. Council on Domestic Violence and Sexual Assault.
Batterer Intervention Programs February 9.2001 (Audit Control Number 12-4606-01).

The Batterer Intervention Programs audit contained five recommendations relating to the
council. These "ecommendations primarily addressed the following concerns:

« Dr. to a lack of data, none of the specific operational questions concerning
ba rers and the effectiveness of batterer intervention programs could be fully

answered.



2.

* Due to the absence of written procedures, council staff was not able to perform
their job duties consistently and successfully. Specifically, the council does not
have policies and procedures in reviewing, evaluating, and monitoring batterer

intervention programs.

« Batterers are not adequately monitored, either not attending, or not completing
batterer intervention programs, and programmatic noncompliance issues are not

being fully addressed.

Statewide Single Audit for Fiscal Year Ended June 30. 2000 - July 16, 2001 (Audit
Control Number 02-40001-01).

The statewide single audit contained five recommendations to the executive director of
the council. These recommendations primarily addressed the need to improve the
monitoring and management offederal funds being provided to subrecipient grantees.



FINDINGS AND RECOMMENDATIONS

Recommendation No. 1

The legislature should amend the Council on Domestic Violence and Sexual Assault’s
statutes related to appointment of council members.

The Network on Domestic Violence and Sexual Assault (Network) both recommends public
members to serve on the council and receives grant funds from the council. The council
consists of four state officials and three public members appointed by the governor. Alaska
Statute 18.66.020(a)(1) relating to the appointment of public members states:

The council consists of three persons appointed by the governor after
consultation with the Network, on Domestic Violence and Sexual Assault, a
nonprofit corporation; The Network on Domestic Violence and Sexual Assault
shall submit a list to the governor ofpersons recommendedfor appointment.

In addition, AS 18.66.020(h) states, in part:

..A vacancy on the council shall befilledfor &he unexpired term by appointment by
the governor after consultation with the Network on Domestic Violence.

The council annually grants funds to the Network for a legal advocacy project. Grant monies

are provided by federal funds associated with the Exhibit 1
Violence Against Women Act (VAWA). The . xhioit
) ) Violence Against Women Act
council awarded VAWA funding to the Network Grants to the Network on Domestic
as shown in Exhibit 1 (right) for FY 00 through Violence and Sexual Assault
FY 02.
Grunt Amount
An apparent conflict of interest exists when a .
coun_cil member reviews, evaluates, approves, an_d FYO((J)?VAWA-OI $ 109,142
monitors a grant to the same non-profit 00-V AW A-02 233 143
corporation  which  was  responsible  for Tot I-FY 00: ) $342.28$
recommending that individual to the council ota ' '
membership. EYO01:
. . . 01-VAWA-01 $ 73,842
The apparent conflict of interest continues because 01-VAWA-02 235 874
the council member would likely benefit from on- Total FY 01: smm

going support from the Network when being

considered for reappointment to the council. This gy g9

situation may result in inappropriate decisions by 02-VAWA-01 $ 356.626
the council, as the Network will be interested in

the sustainability of their agency.



The appearance of a personal conflict of interest on the part of the council’s public members
may arise from a combination of elements.

The Network has a specific legally mandated role in the selection and retention of

public members to the council.
* The Network is a subgrantee of the council and therefore competes with other

programs for council funding.

Potentially biased questions in the Network’s “Interview Questionsfor Council on Domestic

Violence and Sexual Abuse Public Member Applicants" read as: “What do you see as the role
of the council public member in relation to the Network?” Examples of specialized treatment

frr *he Network are discussed in Recommendation 2.

It is entirely appropriate for the governor to consult with any interested parties when making
appointments to the council. However, it is the statutory mandate for the governor to consult
with the Network, over the appointment of public members, when the Network itself is a
subgrantee ofthe council that raises an appearance ofa conflict of interest.

Therefore, we recommend the legislature amend the AS 18.66.020 to 1) eliminate the
mandate for the Network to recommend individuals to the governor for appointment to the
council, and 2) eliminate the requirement for the governor to consult with the Network on the
appointment or reappointment ofthe council’s public members.

Recommendation No. 2

The council should define and communicate clear and distinctive roles for the council
members and staff in dealing with the Network. The council should adhere to these roles in

their federal grant oversight of the Network.

As stated in Recommendation No. 1, the council annually grants monies to the Network for a
legal advocacy project using federal VAWA funds. Review of council grant information

identified some impropriety as follows:

1. For FY 01, the Network modified the final grant contract prohibiting the council from
reviewing all records (limiting the council’s review to financial records only). Such
modification is in violation of the federal Common Rule for Uniform Administrative

Requirements for Grants (A-102).

2. For FY 00, requests for reimbursement from the Network were not supported by
sufficient documentation of expenditures. Council staff disbursed funds based on
these requests, which is in violation of federal allowable cost principles (A-87).

3. For FY 00 and FY 01, the Network was e?:cluded from the monitoring schedule
established by the council. This is in violation of federal Common Rule (A-102)

requirements codified at 28 CFR 66.40.

8-



Each of these actions severely limited the council’s review of the Network’s activities. This
limitation affected the council’s ability to carry out its responsibility outlined in a letter from
Governor Knowles dated April 15, 1995. In this letter, the governor designates ““...Counclil
on Domestic Violence and Sexual Assault (council) as the state agen\% in Alaska that will
have programmatic and administrative oversight of Violence Against \Women Actfunds.” in
making this designation, the governor required that ‘{Ijn developing its plan for use of
Violence Against Women Act funds, the council must “actively involve the Network on
Domestic Violence and Sexual Assault in all stages ofthe process.”

The council has complied with the governor’s condition to actively involve the Network in
the development of the VAWA plan. However, the council must keep in mind that the
governor designated the council to have programmatic and administiative oversight of
VAWA funds. As the pass-through agency for the federal VAW A funding, the council bears
ultimate responsibility for the administration of those funds. Without adequate oversight,
errors or improprieties may be committed by grantees and not detected by the council.

The Network and the council often work jointly or contractually on statewide projects to
strengthen the state’s response to violence against women. These joint efforts have a positive
impact. However, in its working relationship with the Network, we recommend that the
council define clear and distinctive roles for the council members and staff. These roles
should be defined in manner consistent with federal grant requirements and the governor’s
directive for programmatic and administrative oversight.

Recommendation No. 3

The legislature should amend AS 18.66.050 referring to the council hiring staff, and the
council should address personnel issues and promote strong leadership by the executive

director.

Alaska Statute 18.66.050(1) states that */t]he council shall hire an executive director and
necessary staff, This statute adds confus'on to the council’s lines of authority. In order for
the executive director to have authority over the staff, it is critical for staff to have only one

leader.

Administrative weaknesses were identified throughout the course of our fieldwork. These
weaknesses primarily relate to lines of authority and job responsibilities, and are further

explained below:

1. Confusion regarding lines of authority. Confusion exists regarding lines of authority
between council members, the executive director, council staff and representatives of
the Network. Staff members have apprised the council members about their concerns
with the council organizational structure and travel restrictions due to budgetary

concerns without going through the executive director.

Additionally, staff identified instances when the council members directly contacted
them without first going through the executive director. Finally, the council’s staff

-9-



may directly contact, or be contacted by, Network personnel regarding a specific issue
or responsibility without the knowledge ofthe executive director.

Because so many individuals affect the responsibilities of council staff, it is
imperative that the council set the priorities and policies, and the executive director
manage the staff to ensure these priorities and policies are addressed. This will allow
the council members to observe the program functioning as a whole, not on a
microscopic level. An executive director with strong leadership abilities, whose
administration is supported by all council members, would help to establish clear lines

ofauthority.

. Lack of definitive duties, policies and procedures. The three associate coordinator
positions have broad position descriptions that are identical.2 The position

descriptions state that:

‘Because of the limited number of staff the on-going
responsibilities assigned to any one position may befocused in
one program area; however, the staffis expected to know and be
able to perform or assist with the activities in any program

areas. "

With broad position descriptions, more specific directives defined in an agency
procedure or desk manual are critical to ensure that personnel have a clear
understanding of their responsibilities and priorities. Not only did we find that staff
members were having difficultly addressing their responsibilities, a lack of
prioritizing was also evident. These coordinator positions are responsible for the
development, coordination, evaluation/monitoring and technical assistance of new and
existing programs to ensure regulatory and policy compliance.

Between FY 98 and FY 01, the council’s budgeted staff has increased 100% (from four to
eight individuals). As stated in AS 18.66.050, the council’s broad statute regarding the hiring
of staffadds to the confusion with lines of authority. Although the council may hire the staff,
the staff report to the executive director and should take direction solely from the executive
director. The executive director needs strong leadership skills that emphasize teamwork and
open communication among the council staff. For the executive director, leadership skills are

as critical as program background in domestic violence and sexual assault.

Explicit documentation of each individual’s responsibilities would allow the executive
director of the council to hold staff accountable for their actions and their job duties. The
council members should also provide clear guidance to the executive director and work
through the executive director when addressing issues with the staff.

We recommend that the legislature change AS 18.66.050 to state:

2 Position control numbers 12-0087, 12-0071 and 12-0070 have the same description of duties.

- 10-



“It]he council shall hire an executive director, and the executive d:rector shall hire
staffas identified in budgetary documents.”

We recommend that the council promote and support strong leadership authority with the
executive director. We also recommend that the executive director develop council personnel
oolicies, procedures, and desk manuals (or update position description questionnaires) to
describe the tasks of the individuals in each position. Once staff roles are established, the
executive director should provide cross-training and encourage communication and

teambuilding.

Recommendation No. 4

The council should address statutory responsibilities that relate to consultation with the
Department of Health and Social Services (AS 18.66.050 (12)) and other entities and

organizations (AS 18.66.050 (14)).

The council’s statute was amended effective July 1, 1996 to include new requirements. Two
of these new requirements have not been addressed. Alaska Statute 18.66.050(12) and (14)

state that the council shall:

(12) consult with the Department of Health ancl Social Services in the
formulation ofstandards and proceduresfor delivery ofservices to victims of
domestic violence by health care facilities and practitioners of healing arts
andpersonnel in thosefacilities as required in AS 18.66.300.

((1142_ consult with public employers, the Alaska Supreme Court, school
istricts, and prosecuting authorities who are required by AS 18.66.300 -
18.66.310 to provide continuing education courses in domestic violence to

employees.

Both of these statutes discuss the council working with other agencies and public employers
to develop standards, procedures, and continuing education courses. However, due to
personnel deficiencies (see Recommendation No. 3) and lack of prioritization, the council has
been unable to fully address these areas. We recommend that the council prioritize their
responsibilities and determine a means to efficiently implement AS 18.66.050(12) and

AS 13.66.050(14).

Recommendation No. 5

Council members and the executive director should consult with the Department of
Education and Early Development, school district representatives, and grantees who have
worked toward curriculum development to create a comprehensive standardized curriculum

to be used within the schools across the state.

The council’s approach to domestic violence and sexual assault education within the school
districts is inconsistent and inadequate. There is a need fora more coordinated effort towards
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education in school districts throughout the state. The council has left the responsibility for
education in the schools to the grantees. The grantees have varying degrees of success in
gaining access to their local schools, and use a variety of methods in attempting to address
the need for domestic violence and sexual assault education within the schools.

Alaska Statute 18.66.050 states, in part, that:

The council shall (3) in consultation -with authorities in the field, develop,
implement, maintain, and monitor domestic violence, sexual assault, and crisis
intervention and prevention programs, including education programs....and
school curricula on the cause, prevention, and treatment ofdomestic violence

and sexual assault, [emphasis added]

The council has avoided developing and implementing a standardized curriculum in an
attempt to respect the autonomy of its victim services grantees. This has been the council’s
overall strategy in victim services program issues, where the individual grantees are better
able to assess the needs of their communities. The grantees each have their own method of
approaching education within their local schools. Some grantees simply send advocates to
speak to a classroom when invited by the teacher. Other grantees have attempted to develop a

K-12 curriculum for use within their local schools.

Development of a standardized curriculum can be an overwhelming task for a small or rural
program whose resources are already stretched to the limit. Many grantees lack the expertise
needed to approach the development ofa curriculum for children that covers such extremely

sensitive subjects as domestic violence and sexual assault.

We recommend wuie council consult with the Department of Education and Early
Development, school district representatives, and grantees who have worked toward
curriculum development to create a comprehensive standardized curriculum to be used within

the schools across the state.
Prior Sunset Audit Recommendation No. 1

The Council on Domestic Violence and Sexual Assault’s (council) executive director should
continue to improve administrative procedures to adequately satisfy duties of the council.

Prior Finding

Due to increasing responsibilities and a limited number of staff positions, the council
experienced deficiencies in carrying out its administrative and statutory responsibilities
during FY 97. The lack of staff availability to carry out the full scope of the council’s duties
was further aggravated by staff turnover and extended illnesses. Weaknesses identified were

as follows:

1. Data collected from grantees has not been processed since February 1997.
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2. The annual report to the governor for FY 96 had not been completed.

3. On-site monitoring of grantees was not performed and reported in a timely manner.

Current Status

Administrative weaknesses continue to exist, though to a lesser degree than existed during
the prior sunset audit. The current status of the prior year sunset recommendation is as

follows:

1. Data collection - substantially implemented. The council implemented a statewide
data collection system in July 2000. Some grantees expressed dissatisfaction with the
new data system and felt that the forms were confusing and had too many categories.
Some grantees feel that the system requires duplicative work by grantee staff. There
are concerns on the validity of the data and how to measure outcomes. However,
others feel that the system is easy, accurate and provides consistent data reporting.
Overall, there is a critical need for coordinated statewide standardized measurement
and recording ofstatistical data across agency lines. Statistics are needed to accurately

provide information to decision makers.

2. Timeliness of annual reports - some improvement. Although reports prior to FY 00
have been untimely, the annual report for FY 00 was completed timely and posted on

the council website.

3. On-site monitoring - some improvement. An on-site monitoring schedule has been
established and on-site monitoring of most grantees has been performed. However,
while the council has improved in the consistency and timeliness of their on-site
monitoring, this monitoring was limited to primarily programmatic issues. The
council failed to monitor its grantees who were subrecipients of federal grant funds
for compliance with federal requirements. Weaknesses regarding federal compliance
subrecipient monitoring issues were identified in the Statewide Single Audit for
Fiscal Year Ended June 30, 2000 (Audit Control Number 02-40001-01).
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A NALYSIS OF PUBLIC NEEp

The following analysis of the council’s activities relates to the public need factors defined in the
“sunset” law, AS 44.66.050. These analyses are not intended to be comprehensive, but address
those areas we were able to cover within the scope ofour review.

Determine the extent to which the board, commission, or agency has operated in the public
interest.

The council has awarded and administered grant funds to local community organizations and
rograms that provide services to victims of domestic violence and sexual assault, batterer
intervention services to perpetrators of domestic violence, and crisis intervention and
prevention programs. Although the presentation element of the funding meeting is not
generally accepted and approved by all the grantees, the council’s grant award process is
objective, and grantees are treated equally in the process. Public participation was
encouraged, and legislative intent was considered in the funding process. The council strives
to treat urban and rural participants fairly throughout the grant award process. The council
exercises oversight and performs on-siie audits of most grant recipients. However, some
exceptions were identified for the Alaska Network on Domestic Violence and Sexual

Assault. (See Recommendation No. 2.)

The council coordinates the efforts of many state and community agencies working toward a
comprehensive statewide system to combat domestic violence and sexual assault. Overall, we

conclude that the council is performing its coordination duties.

The council provides technical assistance in various forms to state agencies, law enforcement
agencies, grantees, and community groups on a regular basis.

The council has provided funds to assist in the development of training materials and
participation in training events relating to domestic violence and sexual assault. This training
has been used by law enforcement officers, prosecutors, and judicial officers. Upon request,
council staff is available to state and local law enforcement agencies to consult on training

matters.

The council produces public service announcements for distribution statewide, and provides
domestic violence and sexual assault education on a local level through its grantees. The
council maintains a lending library with educational and reference materials available that are
both adequate and appropriate to address the cause, prevention, and treatment of domestic

violence and sexual assault.

The council consults with the Department of Health and Social Services, Section of Maternal
Child and Family Health, on the Alaska Family Violence Prevention Project (AFVPP) to
increase awareness and community capacity to prevent and intervene in family violence.
AFVPP provides multidisciplinary training and technical assistance on family violence for
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health and social service providers and communities across the state. During the last year, in
collaboration with the council, AFVPP conducted domestic violence/child abuse workshops
in fifteen rural communities across the state. Although they have collaborated on issues such
as this, the council and AFVPP have not addressed the statutory mandate in

AS 18.66.050(12). (See Recommendation No. 4.)

Determine the extent to which the operations of the board has been impeded or enhanced
by eX|st|n%statutes, procedures, and practices, which it has adopted, and any other matter,
including budgetary, resource, andpersonnel matters.

There are a variety of issues that have had an impact on the operations of the council. Our
primary concerns involve the following:

1. Personnel issues. For some time, the council has been facing personnel issues
resulting from new positions, new statutory and federal grant responsibilities, and
turnover. The -executive director should develop council personnel policies,
procedures, and desk manuals to describe the tasks of the individuals in each position
and to adjust for increased responsibilities and other changes. There also were other
personnel issues that existed between the former executive director and council staff

(See Recommendation No. 3).

2. Statutes related to composition of the council. The council should consider including a
representative from the Department of Corrections as either a full council member, or
as an advisor, to increase awareness of batterer programs. Some council members
would also like to see additional public members. Because the Network has been
receiving grant funds from the council, the legislature should consider amending
AS 18.66.020 by 1) removing ihe clause that requires the Network to make
recommendations for public members on the council to the governor, and 2) delete the
requirement that the governor consult with the council regarding initial and
reappointment of public members to the council. (See Recommendation No. 1.)

3. Program reporting requirements. AS 18.66.050(10) requires the council to submit an
annual report to the governor, and notify the legislature about the availability of the
report. Although the statute is silent if such a report is to be based on the calendar-or
fiscal year, customarily the council has submitted reports on a fiscal year basis.
Although the reports for FY 97 through FY 99 were not provided to the governor in a
timely manner, the FY 00 annual report was. (See Prior Sunset Audit

Recommendation No. 1)

4. Data collection process. The council implemented a statewide data collection system
in July 2000. Some grantees expressed dissatisfaction with the new data system and
felt that the forms were confusing and had too many categories. Some grantees feel
that the system requires duplicative work by grantee staff. There are concerns on the
validity of the data and how to measure outcomes. However, others feel that the
system is easy, accurate and provides consistent data reporting. Overall, there is a
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critical need for coordinated statewide standardized measurement and recording of
statistical data across agency lines. Statistics are needed to accurately provide
information to decision makers. (See Prior Sunset Audit Recommendation No. 1.)

Determine the extent to which the board has recommended statutory changes that are
generally ofbenefit to the public interest.

The council is generally asked by other agencies to review statutory changes contained in
proposed legislation. Typically, council members and staffreview and comment on proposed
legislation rather than developing and seeking support for its own measures. The council
discusses pertinent bills and decides which legislation the council should support, remain
neutral, or oppose. The executive director develops, analyzes, and testifies on bills at the
direction of the council. The Network is also actively involved in domestic violence and
sexual assault related legislation, and provides an update of pertinent legislation at council

meetings.

Determine the extent to which the board, commission cr agency has encouraged interested
persons to report to it concerning the effect of its regulations and decisions on the
effectiveness of services, economy of service, and availability of services that it has

provided.

The council encourages interested parties to comment on its decisions or regulations by
publicly announcing its meetings. The council holds at least four meetings per year, normally
in Anchorage or Juneau. Meetings held in Juneau are typically teleconferenced statewide.
The council also encourages input from the Network regarding its policies.

Determine the extent to which the board has encouraged public participation in the
making ofits regulations and decisions.

The council encourages public participation by advertising meetings and teleconferences and
by posting the council’s meeting schedule on their website. Time is provided on the agenda
of every public meeting for public comment. The council works with the Network and their

membership in the development ofregulations and policy decisions,

Determine the efficiency with which P_ublic inquiries or complaints regarding the activities
ofthe board, commission, or agencyfiled with it, with the departmentto which a board or
commissicn is administratively assigned, or with the Office of the Ombudsman have been

We found no problems in this area. Complaint procedures are in place, followed when
complaints are made, and files are maintained. No complaint activity was noted.
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Determine the extent to which state personnel practices, including affirmative action
requirements, have been complied with by the board to its own activities and the area of

activity or interest.
No complaints against the council were identified.

Determine the extent to which statutory, reﬁulatory, budtgi]eting or other changes are
necessary to enable the board to better serve the interest of the public and to comply with

thefactors enumerated in this subsection.

The council has left the responsibility for education within the schools to their grantees. The
grantees have varying degrees of success in gaining access to their local schools and use a
variety of methods in attempting to address the need for domestic violence and sexual assault
education within the schools. There is a need for a more coordinated effort towards education
in school districts across the state. The council should consult with the Department of
Education and Early Development, school district representatives and grantees who have
worked toward curriculum development to create a comprehensive standardized curriculum
to be used within schools across the state. (See Recommendation No. 5.)

Identify the problems or the needs that the programs and activities of the council are
intended to address.

Per AS 18.66.010, the council’s purpose is to provide for planning and coordination of
services to victims of domestic violence or sexual assault or to their families, to perpetrators
of domestic violence and sexual assault, and to provide for crisis intervention and prevention

programs.
|dentify any other programs having similar, conflicting or duplicate objectives.

One of the council’s major objectives is the coordination of agencies, both state and local,
that share the similar objective of combating the effects of domestic violence and sexual
assault. No other agency is in a position to have an impact on this issue in this manner. Its
existence is to help ensure that the various agencies work together to effectively respond to
Alaska’s high rate of domestic violence and sexual assault.
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Appendix A
Council on Domestic Violence and Sexual Assault
Schedule of Grants Awarded FY 99 through FY 02
(unaudited)

FY 99 FY 00 FYO01

Victim Services Grants
Advocates for Victims of Violence

(Valdez) $ 204,810 $ 209,810 § 212,970
Abused Women's Aid in Crisis

(Anchorage) 792,900 753,255 795,605
Aiding Women from Abuse and Rape

Emergencies (Juneau) 486,725 481,925 489,430
Arctic Women in Crisis (Barrow) 239,655 -0- 242,360
Alaska Women's Resource Center

(Anchorage) 194,920 190,120 197,625
Bering Sea Women's Group (Nome) 417,790 417,790 420,495
Cordova Family Resource Center 48,505 41,505 51,210
Emmonak Women's Center 147,025 150,525 153,685
Kenai/Soldotna Women's Resource

and Crisis Center 394,485 388,595 397,190
Kodiak Women's Resource and Crisis

Center 261,410 257,182 264,115
North Slope Borough -0- 232,655 -0-
Safe and Fear-Free Environment

(Dillingham) 317,200 317,200 319,905
Sitkans Against Family Violence 300,485 298,094 303,190
Seward Life Action Council 74,895 73,787 77,600
South Peninsula Women's Services

(Homer) 246,175 242,251 248,880
Standing Together Against Rape

(Anchorage) 383,790 376,114 386,495
Tundra Women's Coalition (BetheO 564,885 566,385 569,545
Unalaskans Against Sexual Assault

and Family Violence 120,085 120,085 122,790
Victims for Justice (Anchorage) 72,545 68918 72,078
Valley Wome-i's Resource Center

(Palmer) 415,570 407,259 418,2.75
Interior Alaska Center for Non-

Violent Living (formerly Women

in Crisis - Counseling and

Assistance - Fairbanks) 666,380 661,580 669,085
Women ir Safe Homes (Ketchikan) 494.265 489.465 496.972
Total Victim Services Grants $ 6.844.500 $ 6.744500 $ 6.909.500
Community Based Battere *Intervention Programs
Male Awareness Program

(Anchorage) $ 90,000 $ 80,000 $ 80,000
Sound Alternatives (Cordova) 11,000 11,000 11,000
South Peninsula Women's Services

(Homer) 27,000 23,000 23,000

FY 99 FY 00 FYO01

21 -

FY 02

$ 213,181

795,816

489,641
242,571

197,836
420.706

51,421
180,885

669,296

397.401
-0-

264,326
320,116
303.401

77,811

249,091
386.706

584,547
123,001

26,078

418,486
497.183
$ 6.909.500

-0-
15.00

27.000
FY 02



