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CS FOR HOUSE BILL NO. 271( )
IN THE LEGISLATURE OF THE STATE OF ALa SKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors): HOUSE LABOR AND COMMERCE COMMITTEE

ABILL
FOR AN ACT ENTITLED
"An Act relating to recovery of punitive damages resulting from an aviation accident;

and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.17.020(h) is amended to read:
(h) Notwithstanding any other provision of law, in an action against
m an employer to recover damages for an unlawfiil employment
practice prohibited by AS 18.80.220, the amount of punitive damages awarded by the
court orjury may not exceed
£A] [(1)] $200,000 if the employer has fewer [LESS] than 100
employees in this state;
(B) [(2)] $300,000 if the employer has 100 or more but fewer
[LESS] than 200 employees in this state;
(C) [(3)] $400,000 if the employer has 200 or more but fewer
[LESS] than 500 employees in this state; and
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CD) [(4)] $500,000 if the employer has 500 ormore employees

in this state; and

(2) an owner or operator of an aviation business to recove

damages resulting from an aviation accident, the amount of punitive damages
awarded by the court or jury may not exceed (A) $300,000 if the aircraft has a
passengerseat configuration of 20 or fewer seats, excluding each crewmember
seat, or a maximum payload capacity of less than 6,000 pounds; fB~) $400,000 if
the aircraft has a passenger seat configuration of more than 20 seats but fewer
than 30 seats, excluding each crewmember seat, or a maximum pavload capacity
of 6,000 or more pounds but less than 7,500 pounds; and fC) $500,000 if the
aircraft has a passenger seat configuration of 30 or more seats, excluding each
crewmember seat, or a maximum pavload capacity of 7,500 or more pounds; in
this paragraph, ™"aviation accident” means an accident occurring during the
operation of an aircraft, and "maximum pavioad capacity" has the meaning

given in 14 C.F.R. 119.3.

* Sec. 2. The uncodified law of the State of Alaska is amended by adding a new section to

APPLICABILITY. This Act applies to a cause of action that accrues on or after the

effective date ofthis Act.
* Sec. 3. This Act takes effect on July 1, 2002.

CSHB 271( ) 9.
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Sponsor Statement
CS HB 271(L&C)

“An Act relating to recovery of punitive damages resulting from an aviation
accident and providing for an effective date.”

In the past few years, aviation insurance has skyrocketed leaving some air carriers
in the state without adequate or affordable insurance coverage. The industry’s biggest
problem regarding insurance relates to liability. In 1998, $24.68 million was paid out by
insurance companies to cover aviation accidents in Alaska, while the industry only netted
$14.74 million in premiums.

Recent court cases have added to an increasing gap between outgoing payments
and incoming premiums. Unfortunately, insurance companies have uad to raise rates
dramatically, creating monetary ceilings, which limit aviation carrier operations by high-
cost premiums. In order to limit liability payouts for air accidents, the Labor &
Commerce Committee introduced House Bill 271.

HB 271 controls the high cost of premiums by lowering the insurance overhead
foi Alaska’s air carriers. If premiums continue to climb, most air carriers will be forced
to close their doors. A loss of commercial aviation operations in Alaska could severely
and negatively impact rural communities.

In some situations renewal premiums have been increasing at 50 percent per year.
Alaska Statute requires a minimum limit of $ 150,000 per seat for bodily injury. Most air
carriers have increased liability insurance to $500,000 or more to limit bankruptcy award
settlements. Al.ordable premiums or finding coverage is nearly impossible at those

levels, hence the impetus for introducing HB 271.
HB 271 clearly limits in state statute award settlements for airplane disasters. By

introducing tort reform for air carrier insurance, the Labor & Commerce Committee
hopes to lower insurance premiums, thus stabilizing the air carrier industry and
maintaining future air travel for all Alaskans.



Sectional Analysis
CS HB 271(L&C)

“An Act relating to recovery of punitive damages resulting from an aviation
accidentand providing for an effective date.”

*Section 1. Amends the statute AS 09.17.020(h) by adding a new number (1) to
renumber and letter current statutes limiting punitive damage awards.

Adds a new number to AS 09.17.020(h) that being number (2). A new
limitation on punitive damages resulting from an aviation accident is
added to current statute.

The limits on punitive damages that may be awarded are set forth into
statute in (2) A-C.

*Section 2. Amends the codified law relating to applicability. ~Section (1) is only
applicable if the cause or reason for invoking ~Section (1) occurred on or

after the effective date.

ASection 3. States that the effective date will be July 1, 2002.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2002 LEGISLATIVE SESSION Bill Version:
() Publish Date:

ues er

HB271

SIOﬂ Date/T .rfo%recnms : NfedeqlEMm%EjHJ
n — Component Instrance Ciperations

ITTEICE
W'S [TElte @llmﬁl HNo: St

e:adlt nESS ev nur | ﬂ | | . | | :Thousands of Dollars)

PERA ING EXPENDITURES FY 20060 FY 20(640 FY 20(650 FY 20%60 FY 20Lb70 FY 20(630

m\%gpa IVICES

1

TOTAL OPERATING 0.0 0.0 0.0

ICAPITAL EXPENDITURES | |
CHANGE IN REVENUES ( ) I

&JCIUFGS

i &%fer N Receipts
i3 Ipt SUjpported Services
TOTAL 0.0 0.0 0.0

Estimate of any currentyear (FY2002) cost: 00

Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

ANALYSIS:  (Attach a separate page if necessary)

This bill has no fiscal impact on this component.

Br\elg?&e]d by r%B?rtA Lo, Director

ﬁwn%//edbf. &borme mﬁ(&l‘%m [SSIONer I

(Revised 9/2001 OMB)

gy J%eceipts (Thousands of Dollars)

0.0 0.0

0.0 0.0

e IgRE

Eate/ )
Date 492002

Page 1lof1

0.0



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2002 LEGISLATIVE SESSION Bill Version: HB 271
() Publish Date'

W S B
. eSO % LINEN mponen ANaCeTEN

equester use wang (02 Comporent No n
iture o (Thousands of Dollars)

T S e OO e v v FY 208

00 00 00 00 00 00

CAPITAL EXPENDITURES

CANEINRRVENUES () | | |
(Thousands of Dolla)

L

ra] Receipts

R P

& Oft%y Wrﬁ[ﬁ mqls)a(fﬂsgincluded in tt?éOGovernor's FY 2003 budget proposal: |

ITIONS
i
eporary

ANALYSIS:  (attach a separate page ﬂmry)

The state’s insurance program for aviation liability exposures will not be affected by this bill.

Alaska statute 09.50.280 already exempts the state from punitive damages. The additional protections and
limitations being provided in this legislation will have no effect on state agencies that own or operate
aircraft or airports that might be interpreted by the courts as "owner or operator of an aviation business".

Therefore, there is no fiscal impact to the state.
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Alrcraft

Calander Numberof Direct Losses Earned

Year Companies Incurred Premium
1990 47 $13,304 $14,034
1991 44 $31,341 $14,929
1992 42 $5,976 $12,433
1993 45 $8,513 $14,465
1994 45 $9,797 $13,488
1995 48 $18,045 $19790
1996 47 $19,868 $30,799
1997 46 $25,588 $26,195
1998 39 $31,455 $22,681
1999 40 $13,500 $20,263
2000 40 $31,455 $22,669
2001 XXX XXX XXX
2002 XXX XXX XXX

tal % Change -1.20% 8.35% 6.99%

% change -12.39% 141.67% 110.36%

"Dollar amounts are in ($000)

Selected Trends

me— Direct Losses
Incurred

-— Earned Premium

Expon. (Direct
Losses Incurred)

- Expon. (Earned
Premium)

Qo T \mourcs §000

Years-1990 to 2002
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Alaska Aviation Accident Data Summary
Alaska Interagency Aviation Safety Initiative
NICSH, Alaska Field Station
April 25, 2000

Prior to collation, these data were obtained from NTSB, FAA, Alaska Bureau of
Vital Statistics, Alaska Office ofthe Medical Examiner, and the Alaska
Department of Labor. All data for 1999 is preliminary.

. Total aviation accidents in Alaska for the ten-year period of 1990-1999 a
1665, an average of one every other day

e Total aviation fatalities for 1990-1999 = 398, an average of one every 9 days

» There were 186 fatal crashes involving 194 aircraft during this time period with
a total of 398 fatalities.

Of these 398 fatalities, 106 were occupational pilots, 86 were non-pilot
occupational fatalities, and 206 were non-occupational fatalities.

» The mean number of fatal crashes for this time period per year was 18.6, with
an average of 2.1 fatalities per fatal crash, and an average of 39.8 fatalities
per year.

» 173 fatal crashes involved fixed wing aircraft, 14 involved helicopters (one
crash involved both plane and helicopter, so adds to 187)

» For 1990-1998, the most common first finding of the fatal crashes was loss of
control in flight (28%), followed by in flight collision with terrain or water (28%),
in flight encounter with weather (15%), and airframe/component/system
failure/malfunction (5%). (This section has not been updated for 190
because data is nat yet available,)

. Total serious injuries =271(1/90 through 10/99, most recent available data)
. Total minor injuries =448 (1/90 through 10/99, most recent available data)

. Average of 11 pilot fatalities per year out of a commercial pilot workforce of
2600 = an annual pilot fatality rate of 420 per 100,000 pilots (or 0.4%).
» This is equivalent to a 30-year career fatality risk of 12% for commercial pilots
in Alaska.
» Compared to the average U.S. worker (with a 30-year career risk of 0.12),
Alaska commercial pilots have a 100-fold increased risk of fatality.

. Total of direct and indirect costs, and lost future wages based on 11 pilot
fatalities per year are over $18 million
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Total of direct and indirect costs, and lost future wages based on average of
9 non-pilot occupational deaths per year = yearly cost 0f $9,279,000:

Total of direct and indirect costs, and lost future wages based on average of
21 non-occupational deaths per year = yearly cost of $26,355,000:

Total combined costs of pilots, non-pilot occupational, and non-occupational
fatalities = a total yearly cost of over $53 million or over $1.3 million per

death.

Alaska Interagency Aviation Safety initiative:

«

The 3-year interagency initiative involves the Federal Aviation Administration
(FAA), the National Transportation Safety Board (NTSB), the National Weather
Service (NWS), and the National Institute for Occupational Safety and Health
(NIOSH). All four agencies share an interest in promoting aviation safety and
preventing aircraft crashes. The initiative involves five elements:

. Gather and analyze data

Bring together working groups
Work to develop communication and education tools

* Evaluate effectiveness of and changes in flight safety practices
Evaluate progress and suggest additional improvements

Goal: To reduce the number of occupational aviation-related fatalities in Alaska
by 50 percent for the years 2000-2009 (compared to 1990-1999)

Objective: To improve aviation data management and collaborative analysis
capacity and optimize efforts by federal agencies (FAA, NTSB, NWS, NIOSH, and
industry) to reduce aviation accidents in Alaska through partnerships.

Contact Information:

George A. Conway, MD. MPH; Jan C. Manwaring, MPH

Alaska Field Station

National Institute for Occupational Safety and Health (NIOSH)
4230 University Drive, Suite #310

Anchorage, Alaska 99508

Phone: 907-271-2382, Fax: 907-271-2390

03
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Chapter 09.16. CONTRIBUTION AMONG JOINT TORTFEASORS

[Repealed, 1987 Initiative Proposal No. 2, Sec. 2. For current law, see AS 09.17.080 (d)].
Chapter 09.17. CIVIL DAMAGES AND APPORTIONMENT OF FAULT

Sec. 09.17.010. Noneconomic damages.

(a) In an action to recover damages for personal injury or wrongful death, all damage claims for
noneconomic losses shall be limited to compensation for pain, suffering, inconvenience, physical impairment,
disfigurement, loss of enjoyment of life, loss of consortium, and other noripecuniary damage.

(b) Except as provided under (c) of this section, the damages awarded by a court or ajury under (a) of this
section for all claims, including a loss of consortium claim, arising out of a single injury or death may not
exceed $400,000 or the injured person's life expectancy in years multiplied by $8,000, whichever is greater.

(c) In an action for personal injury, the damages awarded by a court or jury that are described under (b) of
this section may not exceed $1,000,000 oi the person's life expectancy in years multiplied by $25,000,
whichever is greater, when the damages are awarded for severe permanent physical impairment or severe

disfigurement.

(d) Multiple injuries sustained by one person as a result of a single incident shall be treated as a single
injury for purposes of this section.

ic. 09.17.020. Punitive damages.

(@) In an action in which a claim of punitive damages is presented to the fact finder, the fact finder shall
determine, concurrently with all other issues presented, whether punitive damages shall be allowed by using the
standards set out in (b) of this section. If punitive damages are allowed, a separate proceeding under (c) of this
section shall be conducted before the same fact finder to determine the amount of punitive damages to be

awarded.

(b) The fact finder may make an award of punitive damages only if the plaintiff proves by clear and
convincing evidence that the defendant's conduct

(1) was outrageous, including acts done with malice or bad motives; or
(2) evidenced reckless indifference to the interest of another person.

(c) At the separate proceeding to determine the amount of punitive damages to be awarded, the fact finder
may consider

(1) the likelihood at the time of the conduct that serious harm would arise from the defendant's conduct;

(2) the degree of the defendant's awareness of the likelihood described in (1) of this subsection;

(3) the amount of financial gain the defendant gained or expected to gain as a result of the defendant's
Ihduct;

(4) the duration of the conduct and any intentional concealment of the conduct;



(5) the attitude and conduct of the defendant upon discovery of the conduct;

(6) the financial condition of the defendant; and

(7) the total deterrence of other damages and punishment imposed on the defendant as a result of the
conduct, including compensatory and punitive damages awards to persons in situations similar to those of the
plaintiff and the severity of the criminal penalties to which the defendant has been or may be subjected,

(d) At the conclusion of the separate proceeding under (c) of this section, the fact finder shall determine the
amount of punitive damages to be awarded, and the court shall enter judgment for that amount.

(e) Unless that evidence is relevant to another issue in the case, discovery of evidence that is relevant to the
amount of punitive damages to be determined under (c)(3) or (6) of this section may not be conducted until after
the fact finder has determined that an award of punitive damages is allowed under (a) and (b) of this section.
The court may issue orders as necessary, including directing the parties to have the information relevant to the
amount of punitive damages to be determined under (c)(3) or (6) of this section available for production
immediately at the close of the initial trial in order to minimize the delay between the initial trial and the
separate proceeding to determine the amount of punitive damages.

() Except as provided in (g) and (h) of this section, an award of punitive damages may not exceed the
greater of

(1) three times the amount of compensatory damages awarded to the plaintiff in the action; or

(2) the sum of $500,000.

(g) Except as provided in (h) of this section, if the fact finder determines that the conduct proven under (b)
of this section was motivated by financial gain and the adverse consequences of the conduct were actually
known by the defendant or the person responsible for making policy decisions on behalf of the defendant, it
may award an amount of punitive damages not to exceed the greatest of

(1) four times the amount of compensatory damages awarded to the plaintiff in the action;

(2) four times the aggregate amount of financial gain that the defendant received as a result of the
defendant's misconduct; or

(3) the sum of $7,000,000.

(h) Notwithstanding an> other provision of law, in an action against an employer to recover damages for an
unlawful employment practice prohibited by AS 18.80.220 , the amount of punitive damages awarded by the

court orjury may not exceed
(1) $200,000 if the employer has less than 100 employees in this state;
(2) $300,000 if the employer has 100 or more but less than 200 employees in this state;
(3) $400,000 if the employer has 200 or more but less than 500 emp'oyees in this state; and
(4) $500,000 if the employer has 500 or more employees in this state.

(i) Subsection (h) of this section may not be construed to allow an award of punitive damages against the
state or a person immune under another provision of law. In (h) of this section, "employees" means persons
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April 9, 2002
Memorandum
TO: Representative Andrew Halcro
FROM: Cherie Nienhuijfi* ]
Legislative Analyst I|
RE: Punitive Damages in [Aircraft Accidents in Alaska

You asked for information abput aircraft accidents in Alaska. Specifically, you wished to know how many
accidents have resulted in cojurts awarding punitive damages to victims (or their families) of those accidents.
You also asked us to provide! dollar amounts associated with such punitive damages.

As you know, aircraft accideijts that result in personal injury or death are not uncommon in Alaska. According
to data provided by the National Transportation Safety Board (NTSB), 129 Alaska aviation-related accidents
were reported in 2001 alone,iof which nine resulted in one or more fatalities.1

W e attempted to obtain information about punitive damage awards arising from aircraft accidents from
numerous sources/ None of the sources was able to provide the number of court cases associated with
such accidents or the amounts paid in damages. Several of the sources informed us that many, if not most,
of these types of claims are fettled out of court. Further, awards for compensatory and other damages are
negotiated and paid as a confibined settlement. Even if we could obtain information on amounts of these
settlements, we would most (ikely not be able to locate a payment specific to punitive damages.

Nevertheless, three sources fiave data germane to your request. First, the NTSB provides data on how many
aircraft accidents are reportejd in Alaska over a period of time. Second, the Alaska Division of Insurance
reports total aircraft n--operty!and casualty losses. Third, the Alaska Judicial Council reviews civil cases
occurring in Alaska, and provides information about their disposition. We gathered the following information
from these sources for the y"lars 1999 and 2000.

According to the NTSB webdite, from January 1,1999 to December 31, 2000, 293 aircraft accidents were

reported in Alaska; of these, |28 accidents involved fatalities. During this same period, the Alaska Division of
Insurance reports that insurance companies paid almost 46.5 million in direct losses attributable to aircraft

sh_gov/ntsh/query .asptfouery start.
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property and casualty.3 / n Alfeska Judicial Council report prepared for the period of June 1,1999 through
December 1, 2000 shows thatjof the 2,354 civil cases with judgments of $1 or more reviewed by the Council,
only eight of the judgments, included punitive amounts, although parties in 488 of the cases requested them.
The Judicial Council notes Licft half of the eight awards for punitive damages were for amounts between
$15,000 « -d $100,000. Four pets of punitive damage awards exceeded $100,000; the highest three awards

ranged from $2.6 million to $1(50 million.4

Insuran .wcompanies appearjto be the only source fnr comprehensive information on the subject. Cue to the
highly proprietary nature of thb information, insurance officials were unwilling or unable to provide it to us.

Dr. George Conway, of the National Institute for Occupational Safety and Health (NIOSH) told us that his
agency had once attempted tj) gather similar information, to no avail. Indeed, as several of our contacts
indicated, such information isiclosely guarded by insurance companies. Links between specific tort reform
measures and reduced awarcjs or settlements in court cases are tenuous because of the lack of supporting
systematic empirical data. Tlie Alaska Judicial Council notes the following difficulties in assessing impacts of
civil justice reform in their Mai" 2001 report on civil cases:

The [Advisory] Task force [on Civil Justice Reform] found itself seriously hampered in its
work by the lack of in,formation about most tort cases. Although it studied tortjury verdicts,
the Task Force notecj that most civil cases did not go to trial. Parties rarely agree to make
settlement informatioh public, leaving no way to gauge the effects of new legislation on
litigation. The Task force concluded that “further information is necessary for an informed
public policy debate ifin tort reform.”

We hope this information is useful. We also include, as Attachment A, a 1997 legislative research report on a
related subject. If you have qttJestions or need additional information, please do not hesitate to contact us.
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aic*uf dir terriers fee! insurance pinch
COSTS: Rates have risen at least 20 percent in the past year.

The Associated Press

(Published: February 27, 2002)

Anchorage — Alaska air carriers are being squeezed by rising insurance premiums and a dwindling number

of companies willing to write policies.
Now only a handful of companies offer policies in Alaska.

Air carriers and insurance officials blame high accident rates and repair costs, a slumping stock market and

the cost of doing business after the Sept. 11 terrorist attacks.
The bottom line is that increased costs will likely be passed on to passengers.

Rates for Alaska air carriers have increased from 20 percentto more than triple in the past year,
depending on the number of company claims, said Mike Salazar, a Ketchikan-based agent with Acordia

Northwest, an insurance brokerage firm in Seattle.

ost air carriers with a clean record had a 20 percent increase," said Salazar, adding that those who had

'aims are seeing rates go up as high as 200 percent or more.

Mike Vanard, vice president of Seattle-based U.S. Aviation Underwriters Inc., saidinsurancethat his

company offers has risen 18 to 30 percent in the last year.

"Insurance is cyclical, it has big, sweeping curves. Right now we're at the opposite (high) end of that

curve," Vanard said.
Orin Seybert, president of Peninsula Airways Inc., has been inthe commercialairline business since 1956.
The longtime Alaska aviator agreed the rates are cyclical.

"I look at insurance like a pendulum, it goes in cycles, every four to six years it goes up," Seybert said.
"It's been edging up there and it is absolutely the highest I've seen it."

Seybert said insurance accounts for about 10 percent of his company's overall costs.

Vanard's company is one of about five or six companies willing to offer insurance in Alaska. A few years
ago that number was at least a dozen, according to air carriers and insurance officials.

Nationwide, there also has been a decrease in the number of companies willing to insure air carriers.

Aviation insurance companies, who write both general aviation and commercial policies, have paid out as
much as $1.25 for every dollar taken in, but the company would still make money in investments during a
healthy economy, said Thomas Turner, an aviation author and former insurance broker based in Cleveland,

Tenn.

Jntil a few years ago underwriters could operate at a loss, turn around and take the money and invest it
in the stock market and make a small fortune out of it," he said.



Alir carriers see leap in insurance bills

By Janies MacPherson

Journal Reporter

Insurance premiums are skyrocketing for
air carriers, and the number of companies
willing to write policies in Alaska has dropped
tojust a handful in the past few years.

High accident rates and repair costs, a
slumping stock market, lawsuits and the ter-
rorists attacks of Sept. 11 are just some of the
reasons for soaring insurance costs in Alaska
and elsewhere, air carrie rs and insurance
officials say.

The bottom line likely will be increased
prices for airplane seats, as the costs will be

passed on to passengers.

Rates for Alaska air carriers have
increased anywhere from 20 percent to more
than triple in the past year, depending on the
number of company claims, said Mike Salazar,
a Ketchikan-based agent with Acordia North-
west, an insurance brokerage firm in Seattle.

“Most air carriers with a clean record had
a 20 percent increase,” said Salazar, adding
that those who had claims are seeing rates go
up as high as 200 percent or more.

Salazar is not unsympathetic to air carri-

ers. For nearly 30 years before selling avia-
tion insurance, he owned Ketchikan Air Ser-
vice Inc., a company he sold in 1908.

“Certainly my time in the industry helped
me understand the problems on their side of
the fence," Salazar said.

Mike Vanard, vice president of Seattle-
based U.S. Aviation Underwriters Inc., said
insurance his company offers generally has
risen 18 to 30 percent in the last year.

“Insurance is cyclical, it has big, sweeping
curves. Right now we’re at the opposite
(high) end of that curve," Vanard said.

Continued on Page 9

Economy helps push insurance rates up

Continued from Page 1

Orin Seybert, president of Penin-
sula Airways Inc., has been in the
commercial airline business since
1956. The longtime Alaska aviator
agreed the rates are cyclical.

“I'look at insurance like a pen-
dulum, it goes in cycles, eveiy four
to six years it goes up," Seybert said.
“It’s been edging up there and it is
absolutely the highest I've seen it."

Seybert  said  insurance
accounts for about 10 percent of
his company's overall costs.

Vanard’s company is one of
about five or six companies willing
to offer insurance in Alaska. A few
years ago that number was at
leasta dozen, according to air car-
riers and insurance officials.

Nationwide, there also has been
a decrease in the amount of compa-
nies willing to insure air carriers.

When selling insurance, compa-
nies, whether aviation or otherwise,
bet that they will not have to pay out
a claim; those buying an insurance
policy are betting they may have a
claim, said 11100133 Urnier, an avia-
tion author and former insurance
broker based in Cleveland, Ttenn.

In the case ofaviation, both sides
are losing, Himer said, as accidents
are up and so are claim amounts.

That also has prompted many
insurance underwriters to get out of
the aviation business, 'Rimer said.

Key to understanding aviation
insurance industry is what is called
"loss ratio," the am' rnt of money
paid out in claims  rsus what is
taken in by the insu. r,Himer said.

Aviation insurance companies,
who write both general aviation and
commercial policies, have paid out
as much as $1.25 for every dollar
taken in, but the company would
still make money — 30 percent or
more — in investments during a
healthy economy, 'Rimer said.

“Until a few years ago under-
writers could operate at a loss,
turn around and take the money
and invest it in the stock market
and make a small fortune out of

it," 'Rimer said.

Seybert; whe has operated in
Alaska for 46 years, said he believes
the economy more than claims is
vvhat drives insurance costs,

“Rates are not determined by
losses as much as on the economy
in general,” Seybert said.

Simply buying aviation insur-
ance is not the problem, but the
amount of coverage offered to
many carriers may not be not suffi-
cient to cover lawsuits, air carrier
and insurance representatives say.

Many air carriers in the state
are operating at minimum liability
coverage levels, but not by choice.

“Some operators are at a
$250,000 per person limit, and in
this day and age, that is unrealis-
tic. The carrier is exposed,” Sey-
bert said.

Most carriers in Alaska, accord-
ing to Salazar of Acordia North-
west, carry insurance liability min-
imums of between $500,000 and $1
million per aircraft passenger seat.

“Most attorneys will almost
always try to breach that," Salazar
said.

The threat of lawsuits scares
underwriters, Ibmer said, and most
insurance companies know they’ll
lose ajury trial. Out-of-court settle-
ments are typical, he said.

“From a legal standpoint, pilot
negligence is easy to prove,
because almost all accidents do
have some sort of pilot error,”
Timer said.



Result 29 of 144 EASIt3ApA Jeffifffr '0 251 rGo To Full Textl rripsl

Title: Aviation rates set to take off.
Subject(s): INSURANCE. Aviation - Rates - United States: AVIATION Insurance Association
—Congresses
Source: Business Insurance. 05/22/2000. Vol. 34 Issue 21. p2. 2d

Author(s): Lenckus. Dave

Abstract: Focuses on the anticipated rate hikes for aviation insuran_ce in the United States
according to discussions at the 2000 meeting of the AvIation Insurance Association
in Washington, D.C. Factors attributed to threats to the market's survival, Challenges
in expanding the INSUFANCE market.

AN: 3162770
ISSN: 0007-6864

Full Text Word Count: 1081
Database: MasterFILE Premier

Print: rj Click here to mark for print.
TGo To Citationl

» anglais/frangais T iM m a

AVIATION RATES SET TO TAKE OFF

*  ASHINGTON -- Commercial airlines and air frame manufacturers should prepare for dramatic Insurance rate
hikes later this year, says a top executive for a U.S. avlaflon underwriting group.

A leading underwriting executive in the London market agrees that the airline and aviation market cannot
survive if claims continue to far outpace premium volume, as has been the case for most of the last decade.

And as underwriters try to push up rates, they will have to address several other market problems, including how
to expand the market and replenish a depleted talent pool, said the executives during a session at the Aviation
Insurance Assn.'s 24th Annual Educational Conference. The AIA held the conference in Washington earlier this

month.

Opinions vary on whether the airline and aviation market is hardening, observed Daniel M. Izard, president and
chief executive officer of Short Hills, N.J.-based Associated Aviation Underwriters, a consortium of U.S.

underwriters.

Mr. lzard said that he hears from brokers that the market is too overcapitalized to turn, but he quickly pointed
out that they have noticed a greater underwriting discipline among insurers.

"Most people recognize the time is at hand™ for a market turn, Mr. Izard said.

Rates have been rising for the past six months, though the increases have not been sufficient, Mr. Izard said.
Indeed, underwriters "didn't get the job done during the fourth quarter,” he said.

feut during spring renewals -- a far less busy renewal season for underwriters than the peak fall renewal season --
rate hikes continued, Mr. lzard said.



Rates increased 15% to 20% for those few airlines that renewed their hull and liability Insurance this spring, he
said. Manufacturers' INSUFANCE rates rose by single digits up to 9%, he said.

"Underwriters appear to have drawn a line in the sand,” Mr. lzard said.

or the remainder of the year, he said he expects to see rate hikes "on every class of business"” that AAUwrites,
largely due to the higher remsurance rates that underwriters are facing.

By the time fall renewals come Jong, "30% to 40% increases are not going to be uncommon,"hepredicted.

"We have some very definite changes in rates coming,"” Mr. lzard warned.

Mr. Izard and London market underwriting executive Graham A. ’ichols said a hardened market is critical to
maintain the market's viability after nearly a decade of underwriting losses.

For example, premium volume for the London airline and aviation insurance market during the 1990s exceeded
claims in only two calendar years, noted Mr. Nichols, citing figures produced by the London Processing Centre.
The LPC is the paper and electronic-processing unit of the International Underwriting Assn. of London.

And in both years. 1995 and 1996, premiums exceeded claims only marginally. But during the first four years of
the decade and in 1998, claims exceeded premiums by between 25% and 75%.

"l don't understand how a market can trade on that set of figures for that length of time," said Mr. Nichols, chief
executive and chief underwriter for Westminster INSUrance Agencies Ltd., which underwrites on behalf of two

French companies in the London market.

jjy t's a pretty dire scene,” he said.

Pointing to the U.S. airline and aviation market's 120% combined ratio in 1999, Mr. Izard described the market
as "extremely volatile™ for investors.

There are probably some emotional reasons to invest in the market right now "but not too many good business
reasons,” he observed. "Nobody can make money on investment income when we have a level of returns like

that."

Mr. Nichols noted that the market does not have a capacity problem. "Whether we can deal with pricing is
another question,” he said.

"We have a huge responsibility” to the marketplace, Mr. Izard told airline and aviation underwriters. "The only
way it is going to work is if we make money using other people's money."

Mr. Nichols said that the market does not want a rating correction that is forced on policyholders and
underwriters because of a capacity shortfall resulting from investors abandoning the market.

"We don't want to see that happen to our customers,” he said.

The consolidation of airlines and air frame manufacturers over the years has compounded the premium volume
problem for underwriters, Mr. Nichols noted. Combined risks do not generate as much premium volume for

underwriters.

addition, bigger risks have much greater ability to retain losses or manage them differently using other
financial markets, Mr. Nichols said. Such risk financing decisions could pull even more premium out of the

market, he said.



"The fact that's not happening now might say something about the price of our product,” Mr. Nichols observed.

But in addition to raising rates, airline and aviation insurers should take several other steps to improve their

Anlderwriting results and their investors' returns, Mr. Izard said.

U.S. underwriters in particular need to expand their market reach globally, he said. European insurers have been
better about looking for growth beyond their borders because of the small size of their local markets, he said.

"We have to get aggressive or get left behind,” Mr. Izard maintained.

Just as important, he said, is that "we have to provide more than the traditional Insurance products.”

With the convergence of financial services, "people are looking for non-traditional services for financial
products,” he said.

Outdated technology is another customer service problem for the market, according to Mr. lzard.
"The Internet has changed the world -- has changed how we perceive the world,” Mr. Izard observed.

"We have to back away from the traditional way" of dealing with customers, he said. Insurers have to enhance
their product, "and the Internet is a big part of that.”

But to take advantage of that opportunity, a much bigger investment in technology by insurers will be required,
he said.

nsurers need to catch up quickly” to the technology investments other industries already have made, he said.

At the same time, the airline and aviation iNSUrance market faces some “severe problems" in attracting and
keeping talent, Mr. Izard noted. "We need to find ways to lure people into the business."

For example, he said, the U.S. market lacks international expertise. "We're a very provincial country, but we
need to think more globally."

Mr. Izard said that all of the issues the market faces have important implications. Unless those matters are
addressed, airline and avlatlon insurers face becoming takeover targets or having a tough time raising capital, he

said.

By Dave Lenckus

Copyright of Business Insurance is the property of Crain Communications Inc. (MI) and its content may not be copied or emailed to
multiple sites or posted to a listserv without the copyright holder's express written permission. However, users may print, download, or
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Cost of Plane Insurance Skyrockets

LONDON, Sep 28, 2001 (AP Online via COMTEX) -- Airlines ire being hit with huge
increases to insure their planes after the terrorist attacks in the United

States, a major aviation insurance company said Friday.

Goshawk Insurance Holdings, which insures aircraft around the world, said rates
had soared as much as 10-fold since the Sept. 11 terror attacks when four
airliners were destroyed in the United States.

Goshawk Ffinance director Chris Fagan said the cost of insuring planes against

war, terrorism and political risks was increasing before the American attacks.

nsurance companies have begun reviewing aviation insurance policies to reduce
eir risk after the American incidents, Fagan said.

The company denied the insurance industry was trying to profit from the recent
attacks.

""Rates had started to go up anyway. We are reacting to the market,"™ Fagan said.

Airlines around the world have cut services and dismissed staff as their
business has plunged in the wake of the crisis. They are also struggling with

increased security costs.

Copyright 2001 Associated Press, All rights reserved
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A viation Insurance

Punitive Damage Statutory Lim it

An integral part of dealing with the dillemma of unobtainable aviation insurance was addressing
the issue of exorbanant court awards.

So Rep. Halcro went to the source: spoke with representatives of the insurance companies:
-the issues of pooling and industry enhancements in the way of safety initiatives are fine

in their own right, but........
-the only viable solution that would have a direct effect on insurance rates would need to

involve some sort of tort reform.

Consensus of recent AK Air Carriers Conference that some sort of Tort Reform is the real

solution.

In this regard, Work Draft #22-LS0741\A Limits the amount of punitive damages that can be
awarded in the event of an aviation accident.

The amounts shown are purely a starting point, being reflective of what is currenlty in statute
under other limits:

A plausible solutions is limits not to exceed:
$500K for with < 100 emloyees
SIM for companies with > 100 employees

Intention: To provide a tangible limit to the liability incurred when writing policies in Alaska.

Factors: - Jury awards have been steadily increasing in the past decade
- The liability assumed by insurers has been expanded by recent court decisions,

which had an immediate, direct affect of increases for policy premiums
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Adrline Insurance to Get Closer Look
Subcommittee Seeks Options to Lower Costs, Preserve Alr Service

(JUNEAU) - With soaring insurance costs threatening to choke off in-state passenger air service, Rep.
Andrew Halcro (R-Anchorage) will lead a House Labor and Commerce subcommittee to study ways to

resolve the issue and maintain passenger service throughout Alaska.

“A multitude of factors, including some tragic accidents, have forced the companies insuring Alaska’s
smaller air carriers to raise their rates substantially in the last few years,” said Halcro. “We need to see if
there’s some way we can relieve this burden on airlines, while making sure the flying public is properly

protected.”

As the insurance industry demands more liability coverage for airlines offering passenger service and the
cost for that coverage soars, some carriers are abandoning passengers to focus on less lucrative but more
affordable freight service, Halcro said. That means higher prices and fewer flights for rural Alaskans, who
depend on smaller carriers for access to jobs, friends, families and emergency services.

“It’s been clear for some time that there is a lack of affordable insurance for Alaska’s smaller flying
operations,” said Halcro. “Air service is a lifeline for many residents, and if we don’t address this insurance
problem it could mean significant hardships for a lot of people - not only airline customers, but their

employees, as well.”

Halcro’s district includes the state’s largest commercial airfield, Ted Stevens Anchorage International
Airport, and he has been working on the issue for some time. Labor and Commerce Committee Chair Rep.
Lisa Murkowski (R-Anchorage) created the subcommittee last week, and named Reps. Pete Kott (R-Eagle

River), Joe Hayes (D-Fairbanks) and Halcro as members.

“We’ll 9% down with the Division of Insurance to see what role, if any, the state can play in resolving this
situation,” said Halcro. “We’ll also talk to those in the private sector who are writing or have written
insurance coverage for air carriers in Alaska, to identify the exact problems.” Following its initial
investigation, the subcommittee is due to issue a preliminary report to the full committee Feb. 7.

“Do we need tort reform for aircraft liability?” he asked. “Should the state work to facilitate insurance
pooling? We’re not sure, but we’ll turn over every stone to find solutions.”

il T
Broadcasters note: Comments are available on the Majority Actuality Line 1-800-478-6540

E-Mail: Representative_Andrew _Halcro@ legis.state.ak.us
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Tony Knowles, Governor

P.O. Box 110805, Juneau, AK 99811-0805
Telephone: (907) 465-2515 « Fax: (907) 465-3422 « Text Telephone: (907) 465-5437
Email: Insurance@dced.state.ak.us » Website: www.dced.state.ak.us/insurance/

February 2, 2001

The Honorable Andrew Halcro
House of Representatives
State Capitol, Room 414
Juneau, AK 99801-1182

Dear Representative Halcro:

Re:  Aviation Insurance

Legislators, the Division of Insurance. D|V|3|on¥ and the news media have all heard
from Alaskan air carriers about the difficulty of obtaining affordable liability
insurance for their operations. The loss of commercial aviation operations would
have a significant negative impact on Alaska, both for the air carriers as well as the
rural Alaskans who depend on them for transportation.

The Division has identified options that may improve the availability and N
affordability of this insurance coverage. The issues of availability and affordability
are related yet distinct. Availability Trefers to the_ablllt?/ ofa consumer to obtain
insurance coverage. Affordability refers to the price of the coverage.

From discussions the Division has had with consumers and insurance producers,
coverage continues to become less affordable. These discussions indicate that
renewal premiums may be increasing at amounts up to 50 percent and in a few
instances even higher.” Some ofthis increase is due to poor loss experience. Some of
it is due to a hardening of the soft insurance market.

Another factor related to the availability and affordability issues is the per seat
limit of coverage that air carriers need or want to purchase. Alaska Statute |
02.40.010 requires a minimum_limit of $150,000 per seat for bodily injury. Air
carriers desiring to purchase higher limits may find availability and affordability
problems in obtaining the desiréd coverage.

SAFETY

Aviation insurers have pointed to the need for more stringent safety in the aviation
industry. On June 30, 1999, The National Institute for Occupation Safety and
Healthissued a report that stater, the occupation of air taxi pilot in rural’Alaska is
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more hazardous than that of [lumbeijack or crab fisherman. However, unlike the air
taxi pilot, neither the lumberjack nor crab fisherman routinely places the lives of
trusting passengers at risk in the performance of his job.

The aviation insurance availability and affordability problems are directly related
to safety. Insurance |gremlums aré driven by the cost ofissuing a policy and paying
any covered claims. Reducing the frequency or severity of claims has the greatést

impact on reducing policy premiums.

Safety programs are an essential factor in_reducing claims and, therefqre, premiums.
Air carriers who implement a comprehensive safety plan and are_consistent in. .

carrying out the safet%/ plan shoul exRect_ to see credits.on their insurance policies
as a‘result of these efforts. Use of flight simulator training, which is available in
Anchorage, could be part ofa safety plan. The air carriers association would be a

possible source for additional information on safety programs.

If not adopted on a voluntary basis, safety Plans could become a mandatory .
requirement for ajr carriers'operating in Alaska. This would robablly require

_Iegislation to implement and set up a statewide safety plan. Difficulfies in
implementing a mandatory plan include costs to monitor compliance with the plan,

development of a safeéy plan that meets the variety of situations faced by air
carriers in Alaska, and possible conflicts with FAA'regulation. A mandatory plan

could also be an additional burden for those air carriers which currently have an
mffective safety-plan-in place.

MARKETS CURRENTLY AVAILABLE IN ALASKA

Based on discussions with consumers.and producers, the Division is aware of the
following markets that are available in Alaska. Detailed information on these

entities should be obtained from the producers or insurers themselves. However,
they are listed here to show the various options that may be available now. The

players in the market are always subject to change.

United States Aircraft Insurance Group (USAIG) is a gro”p, or pool, of insurers that
collectively provide aviation insurance on a worldwide basis. On its website at

www.usau.com, USAIG states that its primary goal is “to provide a stable, reliable
aviation insurance market by (1) insuring individuals and organizations whose

safety standards and”oss histones_satisf? our underwriting requirements; and (2)
charging premiums which are sufficient to support expected losses."

Associated Aviation Underwriters (AAU), the U.S. branch of British Aviation,
Insurance, is another pool of insurers writing limited business in Alaska, mainly

corporate jets with commercial pilots, not owner flown.

London Aviation Underwriters and Houston Casualty Company write air taxi
operations as well as other types ofaviation risks.


http://www.usau.com
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AIG Aviation is non-renewing its book of business.

W Brown & Associates is not writing new business but is renewing its existing book
of business.

ACE USA writes in Alaska on a limited basis.
AirSure Ltd. writes mainly large fleets.
Lloyds of London also write portions of some risks.

OPTIONS CURRENTLY AVAILABLE BUT NOT USED IN ALASKA

Pooling may be seen to be a solution to the availability and affordability issues.
—However,-pooling-does-not-necessarilyimprove-the-loss-experience-of-tlie-mBmbers—
of the pool. 1f members of a pooling arrangement have poor loss experience, the
costs of insurance coverage may not become more affordable. The following four
options are ways that air carriérs could join together to purchase insurance
coverage. They are listed in the order from easiest to most difficult to implement.

1. Risk Purchasing Group

-A-risk purchasin% group Is authorized under the federal Liability Risk Retention
Act, 15 USC 3901-3906.. Members ofa risk purchasing group may he able to obtain
better rates and customized forms because of the buying power available to a group
that is not available to an individual Purchaser. The risk purchasm%group can also
provide loss control services (e.g. safety programs) for its members. AS mentioned
above, this is an important feature neéded fo negotiate better rates. Purchasing
groups have been used elsewhere by small airlines to lower costs by avoiding

minimum premium charges.

The purpose of a risk purchasing group is to purchase liability insurance on a group
basis for its members. The group members must have similar business activities
and their risk exposure must be similar or related to one another. A group
consisting of air carriers would appear to meet this test.

A risk purchasing group may be domiciled in any state. Ifit is not domiciled in
Alaska, then it must Register with the state under AS 21.89.090. Purchasing
groups are subject tq regulation under Title 21.

Guaranty association coverage is available ifthe purchasing group obtains_coverage
from an admitted insurer. Guaranty association coverage provides protection to
policyholders if the insurer becomes insolvent and cannot pay outstanding claims.

A purchasing group may only provide liability coverage to its members, therefore
hull coverage must still’be procured individually.
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2. State Based Joint Underwriting Association or Joint Reinsurance

Ajoint underwriting association (JUA) and joint reinsurance arg_combinations of
Insurers joining together to provide the_capacity to write a specific type of risk. A
JUA and'joint reinsurance are distinguished by the way in which the insurers share
the risk amo%themselves. The national pools mentioned above are organizations
ofthis type.. The difference between the national pools and a state poolis that only
insurers writing in Alaska would combine together and only Alaska air carriers
would be able to obtain coverage from the state pool. The premium would be based
upon the experience ofthe JUA or the reinsurance pool.

JUA’ and joint reinsurance are subg'ect to rate regulation under AS 21.39.110.
Since aviation, insurance Is exempt from AS 21.39, a JUA orfomt reinsurance
writing only aviation insurance would be exempt from AS 21.39.110. However,

other section of Title 21 would apply to these pools.

The disadvantage to a state based JUA is that there are few risks over which the
exposure can be shared. The law of large numbers is difficult to achieve in the
Alaska market. Guaranty assocjation coverage would not be available for non-
admitted insurers participating in a JUA orjoint reinsurance.

3. Reciprocal Insurer

-"A-reciprocaHnBurer-ismTi-unincorporatefi‘aggregation-of subscribers operating
individually and collectively through an attorney-in-fact to provide insurance
among themselves. Ten or'more persons may join together to form a reciprocal.
The Iiability of each subscriber is individual, several and proportionate liability, not
joint. Reciprocal insurers are authorized under AS 21.75.

A reciprocal insurer controls all aspects ofthe insurance coverage such as
underwriting, ratln% and claims handling.. Areciprocal insurer s subjectto
requlation under Title 21. Guaranty association coverage is available to subscribers

ofa reciprocal.

The main disadvantage ofa reciprocal is the start-up costs for establishing the
reciprocal. The minimum capital and surplus reguwements for an Alaska domestic
reciprocal writing liability insurance are $1,500,000. There is also a relatively
small base from which patential members can be drawn.

Alaska Timber Insurance Exchange in Ketchikan is authorized as a reciprocal
insurer under AS 21.75. They would be a good source of additional information on
the operations of a reciprocal.

4. Risk Retention Group (RRG)

A risk retention %roup Is a corporation or limited liability association formed under
the federal Risk Retention Act, 15 USC 3901-3906. An RRG operates like an
insurance company to provide liability insurance for the group. The primary
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i)_urpo_se and activit¥ IS to assume, or spread amonc}; the members, any or all of the
lability exposure ofthe members. The grou? must consist of members whose
business or activity exposure is similar or related to one another.

An RRG must be licensed or chartered and authorized as a liability insurance .
company in a state. Ifthe RRG is licensed in another state, it must reglster with
Alaska Under AS 21.89.090. RRG’s are subject to regulation under Title 21.

As with a reciprocal, the prlmar&dlsadvantage ofa risk retention ?roup is the start
up costs. A domestic Alaskan RRG has minimum capital and surplus requirements
0 $2,000,000. Other disadvantages are that an RRG may only provide liabilit
coverage to its members, so hull Coverage would need to be obtained individually.
Also, guaranty association coverage is not available to an RRG.

-OPTIONS-REQUIRING-NEW-STATUTORY TROVISIGNS-+r-esremeeremmsremmsremmaceceas

1. Assigned Risk Plans

An assigned risk plan is one method used to provide coverage in the residual
market.” (The residual market consists of persons or organizations who cannot get
the insurance coverage they need from private insurance companies.) Alaska
currently has two assigned'risk plans, one for automobile insurance, the other for
workeTSXompensation-in'suran'cer_An'assigned~riSk"plau _for_aviatioirinsui-ance--------

could be modeled after these plans as in AS 21.39.155. The auto assigned risk plan
Is also mentioned in AS 28.20.580.

Assigned risk plans are managed by an administrator re resentln% Insurers
licensed in the state and writing the kind ofinsurance offered by the plan.
Participation in the plan is mandatory with policies assigned to insurers based on
their voluntary market share. The plan may use servicing carriers who handle
claims and other policy related services., Some plans poolthe losses amon? all
participating insurers, otherPIans require the individual insurer to accepf'the
profit or loss from its share ofthe assigned risk market.

Implementing an assigned risk plan could cause insurers to withdraw from the
state since they may be required to bear additional assessments ifthe plan operates
at a loss. Ifthese assessments are larger than an insurer can bear, the cost can be
passed on to their owji policyholders, thereby increasing costs for the voluntary

market.
2. Risk-Sharing Plans

Arkansas and New Hampshire both have statutes aIIowln? the director to intervene
in markets when a kind ofinsurance is not readily available. The director may

direct insurers to prepare a plan to provide the nécessary insurance coverage. “If the
plan submitted by the insurers is not acceptable, the director may develop his or her

own plan.
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A copy ofthe .Arkansas statute may be found in the Arkansas Code sections 23-95-
101 through 23-95-108. This statute may be accessed via the state website at

Www.Sstate.ar.us.

The New Hampshire statute ma%/ be found under NHRSA 404-C. This statute may
be accessed via the NH state website at http://sudoc.nhsl.lib.nh.us/rsa.

3. Market Assistance Plan

Maine has a statute that allows the director to establish a market assistance plan
when a particular type of insurance is unavailable or unaffordable. The market
assistance plan is a'voluntary agreement between the division and the insurers that
the insurers will v/rite the insurance at an agreed upon rate for those persons that
are unable to obtain the coverage.

The Maine statute is found in section 2325-A. Internet access is available at
http://janus.state.me.us/legis/statutes/24 _Altitle24-Asec2325 A.html.

This CE)_ro_gram was successfully used a couple ofyears ago when day care liability
was difficult to obtain. Additional information on the operation of'this program

would be available from Maine.

4. Joint Insurance Arrangement"

Ajoint insurance arrangement (JIA) allows members of the JIA to pool _
contributions to either assume risks from losses to the participants on a %roup basis
or purchase coverage for the participants on a group basis. JLA’ are authorized
under AS 21.76. JIA’s are not subject to regulation by the Division, except for
review of the cooperative agreement.

Formation of an aviation JIA would require a statute change since only
municipalities, city and borough school districts and regional educational
attendance areas may enter cooperative agreements. Guaranty association
coverage is not available to members ofa JIA.

ALTERNATIVE MARKETS

if ] ;
There are at least twb sources of information for hard-to-place coverage. The .
National Underwriter publishes a supplement called “Agent/Broker Buyers Guide
to Insurance Coverages.” Rough Notes Company, Inc. publishes “The Insurance
Marketplace.” Both ofthese guides list markets by type ofrisk and each of these
guides includes an aviation or aircraft section. However, most of these markets
may be through wholesalers not licensed in Alaska or with nonadmitted unlisted

insdrers.
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tax (i:(retdit would overcome the underwriting judgement of the riskiness ofthe
market. y

3. Subsidization

Many of the options described are likely to have more effect on availability of

y a . DIt
coveraﬁe rather than affordability. Even in a pooling arrangement, if claim costs are
high, the insurance premiums will be high. [fclaim Costs are high, some type of

subsidization may be the only way to lower insurance premiums;

CONCLUSION

For any ofthe options outlined above to improve availability and affordability of
aviation liability insurance, the aviation community will need to address saféty

-iss_ues-a?d-£nd-ways40-r-edHee-the-fi:eguency-and-_severity-of-Iossesr-We-have-tBied-
to 1dentify various options that may assist air carriers to obtain the coverage they
need, ITyou need additional information, or |f)éou would like to discuss particular

I
options further, we would be happy to discuss these with you.
Sincerely,

For Robert A. Lohr
Director

RAL/SMG/ph4958.doc
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UNITED STATES DISTRICT COURT
DISTRICT OF AJLASKA

AIG AVIATION SERVICES, INC.,,

V5.

L Oi® £ YOUNG, as Psrsossl
Repr-MentstCive of the Katete ofB ugsse

Yoangj MARGARET AENGASI%'m
Pomaa! Revyreseafistlva 0?tka Es?ii& of
Emata Kappa; JACOB ADAMS, as
Pernal ReAvAdEte&veof  Estate of
FrsiEe» Hopson; Ei*d EAGEDAND

AVIATION SERVICES, INC,

BegteuSgstts,

Case No. A98-137 CV (JWS)
ORDER FROM CHAMBERS

[Re:

Motion for Summary Judgment.
Docket 83;

Cross-Motion for Summary
Judgment - Docket 89;

Motion to Supplemental
Briefing - Docket 97]

L. MOTIONS PRESENTED

At docket 83, plaintiff AIG Aviation, lac, (“AlIG”) moves for summary judgment, The
motionis opposed at docket 89 by defendants lorenc Young, <ial. (collectively referred to as
“Young” or the “Estates”), who cross-move for summaryjudgment. At docket 97, AlG seeks
leave tp flic supplemental briefing. Oral argument was held on April 28,1999.
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On April 10.1997, a Kagcleuad Aviation Services, Inc. (“Hageland”) flight bound for
Barrow from Wainwright crashed. Eugene Young, Emma Kippi, and Frances Hopson were killed
in the crash. Their respective esf<ssand survivors are defendants in this case, as is Hageland.
AIG insured Hageland. Aswill be described in grsa.tr detail further below, the policy sets a “per
person” or “p8r seat~ 1 $500,000 liability limit and aper occurrence (accident) 510,000,000
liability lir tit.

On April 79, 1998, AIG filed this declaratory judgment action against Hageland and
Young seeking a declaration that the “per seat™ or “per person” $500,000 policy limit applied to
all claims arising out of each pac*ngor-decedentis death. Neither A1G's complaint nor AlG’s
instant motion specifies what claims being made by defendants are concerned. AlG’s complaintis
broadly phased and request* “declamimy reliefadjudging that only hive Hundred Dollars [sic]
(3500.000) limit provided by the Policy,, . is ivaiiable for the claims because of decedent’s [sic)
accident, including the chains; if say, ofthe decedent’s [sic] survivors 2 AlG’s motion is also
broad in scope aad “socks a ruling time oply on§ Five Hundred Thousand Dollar policy limitis
contractosUy available to hs insuted, Hageland.... to respond toall claims flowing from the' ,
d«Ub. of each ofthe threepassac-gs-sA |G ’s memorandum further contends that “this
[5500.000] per seat Iwzjitapplies to all claims resulting from the death of a passenger, regardless
ofwho brings the claim or the nature ofthe cause of action."*

Young has a pending action in the Superior Court for the State of Alaska, Second Judicial
District at Barrow, Case No, 2BA-92*73 CiviL The state case includes claims by the decedents’
survivors and the Estates for negligentinfliction of emotional distress, loss of consortium, loss of

IThc parties have used the phrases “per person,” "per passenger,” and “per seat”
interchangeably. See, eg., AIG Memorandum, ai7 iz .

ZFIrst Amended Complaint, filed May 19,1998, ocket3 at5. The use ofa singular
apoatrophe appears to be 3unply a typographical error,

*AlG‘s Motion for Summary Judgment, filed March 9,1998, docket 83 at 1

4A1G’s Memorandum, at 2,
EXHIB1Xzt+



financial service?, loss of property, and punitive damages. Young concedes that statutory
survivorship claims for prodeath pain and suffering and medical expenses are subject to the
$500,000 limits However, Young argues that the survivors’ claims foremotional distress, loss of
consortium, and loss of scivicgs are not subject to the $500,000 “per person” limit. Young also

contends that the policy docs not limit claims for property damage, claims for punitive damages,
or potential liability for costs and fees.

IH-, STANDARD Qg REVIEW

Rule 55 ofthe Federal Rules of Civil Procedure provides that summary judgment should
be gvsnted if there is no genuine dispute as to material facts and if the moving party is entitled to
judgment as amatter of law. The moving party hesthe burden of showing that there is no
granule dispute as to materiel feets Ihe moving party need not present evidence; it need only
point out foe lu/jk ofany genuine dispute as to material fact7 Once the moving party has met this
brarisa, the nomaoving pasty must set forth evidence of specific facts showing the existence ofa
g&aubie issue for trial.5 All evidence presented by the nonmovant mustbe believed for purposes
of summsjy judgment and all justifiable inferences must be drawn in favor ofthe nonmovant.”
However, the nmuuoviog partysiay not rest uponmere allegations or denials, but must show that
there Is sufficient evid&ice supportingthe claimed factual dispute to require afect-fmder to
resolve tlie parties’ difiwfog versions ofthe truthat trial. D

»lic H i*  eorrl*

5Young’s Opposition, docket ss, at 7 n.4.

SCelorex Corp. v. Correa, 477 U.S. 317,323 (1986).

1d at 323-325.

Anderson v. Liberty Lobby. Inc.. 477 U.S. 242,248-9 (1986).
9d. at 255.

"Id ac24s-9.
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An mauier's obitESiiotw a-C determined by reference to the policy’s terms andfoe parties'
reasonable expectations-" To determine the parties* reasonable expectations, the court analyzes
(1) language fromthe disced policy provision; G2 language fiom other provisions in the policy;
(3) relevant extrinsic evidence; and (4) case law interpreting similar provisions. 1L Under Alaska
contract law, the court snay examino relevant extrinsic evidence even if the contract is
unambiguous.B3 Relevant extrinsic evidence includes any evidence other than the contract’s
language which bears on ths parties’ intention, Yand may include the parties’ subsequent
conductB If acontract is unambiguous, its meaning presents a question of law for the court to
resolve, 6 However, if foe psi”\cs proseat extrinsic evidence to clarify anambiguous contract, the
contract’s meaning should be ctetowmcd by foe trier of feet.I7 A contract is ambiguous whenit
supports two different, butresaGVbte, topi'stato. 1l

a.  Ng:ci?f. ThefiM5idEM91IQnN

Kagelsnd pujrofosssd Coverage P. The declarations page establishes a $500,000 limit for
each person Bfld a $10,000,000 Uwit for each occurrence (accident), 9 The liability coverage that

"Stale ofAlaskay, UnosmrtersofLoyds, 755 p.2d 396,400 (Alaska 1986)
"Maynard V. Stale Farm Mat. Life: Ins. Co., 902 P.2d 1328, 1330 (Aloska 1995),

"Fairbanks Worth Oaf Borough V. Tundra Tows, Inc., 719 P.2d 1020.1024 n.6 (Alaska
1986).

"Whightv. Vishnyos, 598 P.2d 490,497 (Alaska 1979).

) “Fairbanks NOrh JarBorough, Tundia Tours Inc, 729 P.2d 1020,1024 (Aleska.
1986).

Wohnson v. Schaub, 867 P.2d 812, 818 n.12 (Alaska 1994).
"Little Suiitnn Const. Co. V. Soil Processing Inc., 944 P,2d 20,23 (Alaska 1997).

BViVillan v. Anchorage Commrwinty Hesp, 646 P.2dl 857,862-63 (Alaska 1982),

"Docket 3, First Amended Complaint, filed May 19, 1998, Hxh+ A at 1 (emphasis In
original)
4
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KsgoM purchased provides:

Coverage D - Stag's Limit Rodilv Injury *ud Pruperty Damage
Liability

To pay on behalfofthe Insured all sums which, the Insured shall become
legally obligated to pay 85 damages because of bodily injury sustained by
any person (excluding any passenger unless the words “including
p«fie&g<BSs" appear in Item 3 of the Declarations) and property damage
caused by an occ?ir»iace and arising out of the ownership, maintenance or
use of the aircraft; or, only with respectto Coverages A, B, and D, caused
by an occurrence and arising out of the. maintenance or use of the
premises in or upon which the aircraft is stored.2o

H&gelaad’s policy has the words “including passengers™ in Item 3 of the Declarationsi: AlG is
therefore obligated to pay "all $\mVv which Hageland becomes “legally obligated to pay as
damages because of bodily injury sustained by any person... and property damage causedmby an
occttcrefl.ee,.. The policy Emits liability for damages as follows:

Covtvsge D. The total liability ofthe Company for all damages, including
damagesfor  and loss of services, because ofbodily injury or
prepay d&sjaseasustained by oae or more persons or organizations as

the result ofwy one occwmoice shell net exceed the limit of liability stated
in tha Declarations as applicable to “each occurrence.”

And fuithsr provided that ifthe Declarations are completed to show
‘sp£sSELQST liability limited internally to " »the total liability ofthe
Company for all damages, including damages for care and loss of service
because of bodily isysny to passengers shall not exceed:

(a) as respectto any one passenger, the amount stated in the Declarations
as applicable to “each person”.

(b) w respect two or more passengers, subject to the above provisions
respecting any one passenger, the amount stated in the Declarations as
applicable to “each person™ multiplied by the number of passenger seats as

-"Docket 3, First Amended Complaint, filed May 19,1998, Exh. B at 1 (empnasis in
original).

11Docket 3, First Amended Complaint, filed May 19. 1998, Exh. Aat 1

5 EXHIBIT.JS
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stated in Item4 for the aircraft involved, but in no event shall the

Company's Liability for all bodily lajisry (including passenger bodily

lajury) and property daciaga exceed the limits stated in the Declarations

as applicable to "each oce-m-ence*’;
The policy dr-fm’s “bodily injury”” as “bodily injury, sickness, disease or mental anguish sustained
by any person which oecms auring the policy period, including death at any time resulting
therefrom ™1

AIG contends that these provisions establish that all damages because of bodily injury to
passengers shall not excued 5500,000 per passenger and that Young’s claims all arise because of
bodily injuryto a ps«sinfC?r,M Consequently, AIG argues that all of Young’s claims are subject to
the $500,000 liability limit. Young responds by arguing that because the policy only refers to
“damages for care and less ofservice,” the “per person” limit cannot apply to other claims suchas
loss of consortium, loss of personal property, loss of financial support, negligent infliction, of
emotional distress, ©sd punitive d&snag&s. Young also contends that policy limits cannot apply to
liability for costs and attorneys’ fees, AIG does not contest tins point, for the policy states that
the liability limits do cot apply to costs t*»«d against the insured 2
The policy provides coverage for "all sums which the Insured shall become legally

obligated to psy « *m/id pxopertY-damflge™
The liability limit provides that the “tute.| liability. ;. for all damages... because of property ¢
damage sustained by onejsosggLSgsOBS... shall cot exceed the limit of liability... as

i . e
“Docket 3, First Amended Complaint, filed May 19,1998, Exh. B at4 (emphasisin ¢
original).

“Docket 3, First Amended Complaint, filed May 19,1998, Exh. B at 5 (emphasis in
original).

-NDockct 83 at 9.
“Docket 3, First Amended Complaint, filed May 19, 1998, Exh, B at 1(Section IV. ().

“Docket 3, First Amended Complaint, filed May 19, 1998, Exh. B at | (emyphasis added).
§
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Applicable to <SfiLsstiffiilzes-n7 Consequently, the “per person™ limit does not apply to any

punitive dawpgcs if these wove based oa bodily injury to a non-passenger. This is because the
liability limit AIG is relying upon is based upon “damages. .. because ofbodily injury to
passengers-2s If the punitive damages were based on a claim for bodily injury to a passenger, the
liability limit would apply.

TheiftM ros disputed Issues are whether the “per person” limit applies to claims for loss
of consortium, loss of services, and negligent infliction of emotional distress. The remainder of
this order will address those issues.

B. XAng5.sf..QIhfA?2«?y»siosib

AIG argues that the policy as a whole must suppoxt its position because clsewise a non-
passenger with a derivative or ind*eadent claim could recover up to the 510,000,000 per
occurrence Uec.Uwhite a pFsseoga’, “no matter the gravity ofthe injury, could recover no more'
than §5Q0,000.29  The filgument that such a result is patently unreasonable is based on a false
premiss that pssiwagcw arc necessarily more at risk than aon-passengcrs. 1a an airplane crash, the
lives 0f pK750EE on the ground or in 0&et aircraft may also be atrisk. Moreover, AIG's argument
ignores express provisions intlia policy which distinguish between passengers and non-
passcagsro. The Ikbidity limit provision states that “if the Declarations are completed to show
‘pasassger Liability limited ineamaty/to] the total liability. .. for all damages.. .because of
bodily injury to passeag&s shall not exceed (a) as respect to any oue passenger, the amount
stated in the Declarations asapplicable to “eachperson’ ” .M Other provisions in the policy neither
support nor detract from cither pflriy’ a respective arguments.

C.

IMocket 3, First Amended Complaint, filed May 19, 1998, Exh. B at4 (emphasis added).
2BDocket 3, Fi>:st Amended Complaint, filed may 3, 1998, Exh, B at4.
WAIG’s Memorandum, at 10.

JDocket 3, First Amended Complaint, filed May 19,1998, Exh. B at 4 (emphasis In
original).
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Co-defendant Hageland has filed papers in cow expressing its understanding ofthe
relevant policy language. Kagflisnd's imd?r$raRding was that “the insurance coverage it
purchased was limited to $500,000 per passenger fmcluding derivative claims).”3 Hageland's
insurance broker has filed an affidavit attesting to the same understanding.s2 AIG’s underwriter
who’was responsible for underwriting Hagebnd’s policy has also filed an affidavit attesting that it
was his uudsvsfcwding that liability coverage “was limited to $500,000 for all claims because of,
related to, or flowing from the injury to or death of a passenger, regardless ofwho brings the ¢
claim or the nature of the particular claim.” s

Young argues that Hag<vi?.od, in foot, believed it was purchasing coverage which would
nor be limited tp $500,000 per passenger. Accor#jigto Young, die $500,000 limit was not
applied to damages suShred by non-passenger dependents ixia prior settlement. This settlement
was not executed until Jamjar/ s, 1998, after HaApril 10,1997, accident in this case occurred.
But settlement negotiations for the o&w case preceded the April 10,1997, accident.ss However,
the settlement Gonespond'Sicc sad related settlement do not create a genuine issue of material
feet. To begin with, evidence of suitiemfroi offers and corresponding settlement agreements are
notadmissible “to prove liability for or invalidity ofthe claim or its amount13® But evenassuming
Admissibility, the settlci-ncct coo”spondcuco was authored by cotmsel for tha plaintiffs in the other e
case. The terms ofa settlementeventually reacted based upon negotiations in another lawsuit
simply do not shed lighton K sgtod’s reasonable expectations 2tthe time it purchased the
instance. Pities cU& mis setilemfintand settle cases for any number of reasons.

Young also points to a Mareh 7.5,1997, letter from AIG to Hageland confirming that
coverage would be bound effective April 1, 1997. Inthat letter to Hageland, AIG described the

AR 7 * e o
3Dacket 61, Opposition to Motion to Compel, filed November 25, 1998, at 3.
Socket 83, Exh. A Affidavit of Michael E. Kardatzke, * 5-9 at 2-3.
IDocket 83, Exh. B, Affidavit of Chris Spencer, * s at 2.
“Docket ss, The Estates’ Opposition, Exh. C.

wFcd. R. Evict. 408, n
8 EXHIBAX xL ™ |
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that derivative claims are customarily “regarded as injuries to one [person, so that the lower policy
limits applicable to injuries sustained by any one person... govern. The controlling question.

however, is whether the claims for loss of consortium, toss of services, and negligent infliction of
emotional distress are derivative or independent. *

Only one case in this district has been found addressing the issue. In Government
Employees Insurance Co. v. Enceler’si,*: Government Employees Insurance Company
(“GEICO”) issued an automobile insurance policy with “per person” liability limits of 3100,000
and "per occufi'encc” limits 0f $300,000. Encelewski’s son was killed in an accident. His father
filed suit seeking damages as both a personal representative and in his personal capacity. These
claims settled. <'GEICO then sought a declaratory judgment that there was no coverage under the
policy for Ihe mother’s clafcis for negligent infliction of emotional distress and loss of consortium.
GEICO'3 policy provided that liability limits "as applicable to ‘each person’ is the limit of our
liability for all damages, including damages for care and loss of services, because ofbodily injury *
sustained by one person as the result of one occurrence.”

In aa opinion by Judge Holland, the courtheld “per person” limits did not apply to a claim
for X\ lgCiif M iction for emotional distress: GEICO argued that Encalewski’s negligent
infliction of eaaoriotud distress claim was derivative ofher son’s bodily injury because she did not
actually see the accident Judge Holland rejected this construction. Analyzing existing Alaska
law, the court noted:

In a neglig&lt infliction of emotional distress case, the duty allegedly
breached is owed to the witness/relative. It does not matter whether the
relative saw the accident at the moment it happened. Under Alaska law, a
dut)é is owed even when the relative does not witness the accident as long

as the [relevant legal] test is met A breach of this separate duty which

leads to a separate bodily injury is actionable. Them is no suggestion In
Alaska law that a claim for negligent infliction ofemotional distress is

693-94 (1990); UnitedServ. Auto. Ass'nv. \Warmer, 64 Cal. App.
36 (1976): Gonzalesv. Allstate Ins. Co%422N.M. 137,921 P.2d
"Docket 83 at 13 (App)cman, Supra. §4893 at 60.).

4,A94-2| 1 Civil, 1995 WL 25427 %D._Alaska 1995). Pursuantto Local Rule 7.1(c),
“unpublished decisions on the s&roe issue by judges of this district... may be cited

10 e EXHIBIT Pr
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d957,961,138 Cal. Rptr. 34,
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liability limitations §s **500.000 fot each declared passenger scat aosj each person outside the mm
alrcraft % Young argues that this proves Hageland understood the liability limit was not limited
to 5500,00 for each passenger. However, this sentence is ambiguous. It could be interpreted as
declaring a5500,000 limit for ca.ch passenger and a5500,000 limit for each person outside the
aircraft or it could fec interpreted as declaring aninclusive $500,000 limit; that is a S500.00D limit
for all claims relating to say one pwsenger. Accordingly, the March 25,1997, letter is of little
help.

However, notwithstanding the preceding) the relevant extrinsic evidence relied upon by
AlG~that is, the affidavits submitted by Hageland's insurance broker and AIG’s underwriter-are
not entitled to controlling weight under the circumstances of this case for three reasons. First,
Young's lawsuit against HsgelaM in Stale Superior Court is still pending. liability has not been
detained. Subjective declarations of inteat ia the midst of ongoing litigation are rarely
probative,37 Second,” parson’s mistaken understanding of legal principles or relevant law does
not and can.nctalter the law’s scope and eSfett. Forexample, assuming AlG believed negligent
infliction of emotional disiSSS\\es a derivative claim under Alaska law and communicated this
beliefto Hagelsnd, the pities’ usderitfandiiig would not and could not change the actual scope
and cffcot of Alaska law. Third, ths reasonable expectations ofthe insured with which the court
must concern itself  objectively reasonable expectations, not subjective expectations.

D. Css? Law.

No controlling Alaska case law has been found, Cases from other jurisdictions offor
conflicting gusdsssc. AIG observes that courts generally hold *“per person” liability limits apply to
all claims arising out of ous person’s bodily injury.® Citing one leading treatise, AIG contends

~Docket 88, The Estates’ Opposition, Exh. D at 1.

7eKrsonv. Wrunt, 625P.2d866,870(Alaska 1981);Dayv.A&GConst. Co, Inc,
528 P.2d 440,444-45 (Alaska 1974).

313 e.2-Petersonv, IMrum, 625P.2d866,870(Alaska 1981);Dayv.A&GConst.
Co.. Inc. 528 P.2d 440,444 (Alaska 1974).

3. €. g Sctfeco Ins. Co. of America v. Simmonds. 642 F. Supp. 305.308 CND, Cal.
1986); Unttr.dServ. Auto. Assh. Lilly, 217 Cnl. App. 3d 1396,1401-02,266 Cal. Rptr. 691,

9 EXHiBrr ft
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dexivadve of die brcwh ofa duty to another person such as Mrs.
Encelcwaki’s son.*1

Judge Holland"? analysis IS persuasive and applies with equal force to the circumstances of
this case. Judge Holland s analysis also accords w/ith existing case law in other jurisdictions.a At
oral argument. AIG conceded that the policy provided coverage for non-passengers who might he
injured in an accident The policy expressly coveis “damages because of bodily injury sustained
by any person — tW The “per person” liability limit only applies to “damages. .. because of
bodily injury to passengers... =3 Giventhe state of Alaska law as correctly summarized by
Judge Holland, any claims for negligent infliction of emotional distress that Young may have in
the pending steSe ccturt action axe not subject to the policy’s “per person™ limits.

The xemaiwog quistion is whether claims for loss of consortium and services are subject
to the "per pexson” Ihmt. In Gelco, Judge Holland did not address whether “per person” limits
applied to the loss of coDsotffctti claim because the court determined such claims did not
constitute a “bodily injury” and, tjiys, were not covered under the policy. Here, however, AIG
concedes that loss o f consoitfuta is covered. Butcoverage does not mean that a claim for loss of
consottiubl is not subject to ths "p?r person™ limit Most courts analyzing policy language
essentially identical to the lan&usge in. this case have held that claims for loss of consortium are
subjectto “per person” limits where, ashere, the liability limits define all damages as including
damages for loss of care and services+s One leading treatise states the majority rule as follows:

NEncetewski, 1995 "WL 25427 at *4.

“Treichel v. Stale Forin MUL Avto. Ins. Co, 280 Mont. 443,448-49,930 P.2d 661,664-.
65 (1997); Alita Club Ins. Ass v, Hardim* 71%Mich. App. 470,476-77,579 N.W. d 115,
118 (1997) |t|nlq authority): Bernardy, Cordle, 116 Oh|o A §83d 116,121-23,687 N.E.2d 3,

6-7 (1996); Employers Cas Cas. Ins. Co. v Foust, 29 Cal. App. 3d 382 387-88,105 Cal. Rptr. 505,
508-09(1972).

D ocket 3, First Amended Complaint, filed May 19,1998, Exh. Bat 1.

“Docket 3, First Amended Complaint, filed May 19, 1998, Exh. Bat 4.

““Safeco Ins. Co. ofAinericuv. Simmons, 642 F. Supp. 305,308-09 (N.D. Cal._1986):
Montgomeryv. Fannerx.Imt. Group. 585 F. Supp. 618,619 (S. D. Ind. 1984); UnitedServ, Auto.
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Whzra a minor duld sxsscalns injuries in aa automobile accident and dies,

the child's esraa and the parent entitled to sue under the wrongful death of = *

a minor statute are not ea?h entitled to collect the maximum limitof *

liability as two sepwatc entities, the policy Intending only one maximum

payment for bodily injury to the person injured. Stated otherwise, where a

minor is injiucd by an insured, the minor’s parent’s claim for recovery of

loss of the minor’s service and the minor’s medical expenses under the

terms ofan automobile liability policy do not make the parent a separate

"person” for purposes of recovering more than, the policy limits of liability

for “bodily injury” to “each person.™
The authority relied upon by Young, Abellon v. HertfordIns. Co./® is distinguishable because the
policy language in tir&l case did not specifically include damages for care and loss ofservices/”
The Atollon coiiit that if damages for lose of core and services were included in a
provision limiting liability, loss of consortium claims would be subject to “per person" limits.so

Young aucmpis to avoid this conclusion by,arguing that a claimfor loss of care and

services is not the Sfo&ie as a cisim for l0ss of consortium. Y oung notes that “loss of care and
services” is not defined in the policy, aod that the absence o fa controlling definition readers ihe
phrase awbiguouss: Yotwg arguesthat if AIG had wanted to include loss of consortium claims,
It should have expressly addre-sscdthos? claimsinthe policy. Its failure to dpso, Young
suggests, should be consiioed apinsjt AlG. According to Y oung, “absent a specific reference to

loss of consortium damages, the limitis inapplicable to such claims.s2  Young bases her

Ass'nv. Werner, 64 Cel. App. 3d 957,951-62,135 Cal. Rptr. 34,36-37 (1976). See also

Appleao&n, SUpra. § 4893 at60n,22 & 1998 Supp. at 12*13 nJz2 (citing authority holding that
loss of consortium claims subject to “per person"” limits).

2 Lee R. Rixs$and Thomas F. Segalla, Couch on Insurance 3d, § 170:8 at 170-17 . *
(1998) (“Couch™).

48167 Cal. A-pp. 3d21/212 Cal. Rptr. 852 (1985).
#ADelian, 167 Cal. App. 3d at 30,212 C4l. Rotr. at 858,
»1d.

3IDockot 88 at 4.

"Docket 88 at 16.
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PagelJ.2-J3fJX -



argument chat clnims for less ofctu'c and sar/icsa are different from claims far loss of consortium
on language from Schreiner v, Fruit,n in which the Alaska Supreme Court stated:

A claim for relief for loss of consortium provides a means of recovery for
an injury not otherwise compensable. 1t should be recognized as
“compensating the injured party's spouse for interference with the *
continuance ofahealthy and happy marital life.”™ The interest to be
BffitcctedJs pereonaLm. the wife, for she suffers a loss of her own when the
care, comfort, companionship, and solace of her spouse is denied her. The
ferjffa&y.ia.nolongerthe loss of services, but rather the injury to

the conjugal relation.**

At firstimpression, this argument seems unduly steamed, particularly in light of objectively
reasonable expectations. The average lay person may or may not apprehend technical phrases
suchas “loss of consortim™ However, most would readily grasp the meaning of “loss of care
and services” and ascribe to tM phrsss the meaning ordinarily attached to “loss of consortium.”

But notwitbsfaadiiig the preceding, there is some support for Young’s argument Alaska
law distinguishes between wrongful death damages for loss ofassistance or services and wrongful
death damages for loss of consortium.** The Alaska Pattern Civil Jury Instructions provide
different insgnictiortf for loss ofassignee ar services and loss of consortium.% Loss ofservices
Is notan element or even reiiisd to in thsjury insteucticn for loss of consortium.5 Based on

»519 P.2d 462 (Alaska 1974).
*Fruit, S19 P.2d at 465-66 (emphasis added).

"AS 09.55.580(c) (providing damages in wrongful death action for loss of assistance or
services); AS 09.55.580(d) (providing damages in wrongful death action for loss of consortium)..

MAlaska Pattern Civil Jury Instruction §4.07 (setting forth elements for damages for loss
ofassistance or services); Alaska Pattern Civil Jury Instruction § 4.08 (setting forth elements for
damages for loss of consortium).

"Alaska Pattern Civil Jury Instruction, §4.08, addressing damages for loss of consortium,
provides: _ _ _ _ _
The item ofclaimed loss is the fair value of society, comfort, care,
protection, affection and companionship that tire ocreased reasonably could

have expected to provide to (the) (each) beneficiary if the deceased had
continued to live.

13
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these distinctions. aae couldcoiisttuct an asquausNC diet loss of aorvices is wholly distinguishable

framtoss of consortium

However, where tliis issue has arisen, courts-and even litigants-seem to accept the fact
that a claim for loss of consortium is the same as a claim for loss of services.3 In UnitedServices
Automobile Association v. Warmer,3tthe California Court of Appeals observed:

Clearly the’words “all damages™includes the loss of consortium which loss
necessarily arises out of the bodily injury sustained by one person, the
injured spouse. Itis true th3t the policy specifically mentions only damages
for care and loss of services. However, in this context it Is apparent that
the phrase is inchisive rather than exclusive. Loss of consortium is not only
similar inhind to damage for loss of services in that it arises out o f the
bodily injury sustained by the injured spouse, but actually includes loss of
services as one of its elements. It would seem obvious that if loss of
consortium includes loss of services, then they must have the same source;
I.e., the same injured person.@)

Keeping in mind itis this court's responsibility to ascertainthe parties’ reasonable expectations,
andnot hyypstfechnical intaprtiiatiChScorstructsd cring the micst of litigation, the warner
court’s conclusion scorns sound,

. Finally, Young argues diet because AIG’s policy defines “bodily injury” to include mental
anguish, loss of consortium ci*ims coiwdtute an independent claim not subject to the policy's “per ¢
person” limit. However, this argument overlooks the policy’s unambiguous liability limitwhhf:
applies to “all damages, including damages for care and loss of service because of bodily injuryto

In fixing this amount for each individual beneficiary, you may consider,

along with other evidence, the closeness and harmony of the relationship
between the deceased and (the) (each) beneficiary and the willingness of
the deceased to participate in activities with (the) (each) bencficiaty.

JSee, e.g., Allstate Is. Co. v. Handegard, 70 Or. App. 262,265,688 P.2d 1387,1388
(1984) Snsurance comp Au%/ concedes that a claim for loss of consortium is a claim for loss of
0.

services); UnitedServ. Auto. Ass>: v. \Warner, 64 Cal. App. 3d 957,962, 135 Cal. Rptr. 34,36-
37 (1976).

*64 Cal. App. 3d 957, 135 Cal. Rptr. 34 (1976).

WWorner, 64 Cal. App. 3d at 962, 135 Cal. Rptr. at 36-37.

14
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passenger... ™ A loss ofcoosoifiiimi claim arises “because of bodily injury to passengers.” In
Tommy3 Elbow Room, Inc. v. Kaverkian*1 the Alaska Supreme Court discussed the distinctions
between claims for negligentand intentional infliction ofemotional distress and claims for grief
arising under the wrongful death Stéms. The court noted that “the mental distress for which
recovery can be sought unfrjr the wrongful death statute is limited to menial anguish, sorrow, or
grief resulting from the death itself.”23 Young’s reliance on the term “mental anguish" within the
definition ofbodily injury is misplaced, lit? claimfor Young’s mental anguish not arising hecause
ofthe death itselfis hsr claimfor the negligent infliction of emotional distress.

Although as Judge Holland observed in Geico, a “painful study” ofthe policy might
support Young's argument, this court’s obligation is to give effect to the parties’ reasonable
expeciab'oris.** Doing so, this court concludes that the “per person” limit applies to Young’s
claims for loss of consortium and loss of services.

E.  Whe&srMdffoualDiscpygry isNecessary under Rule 5.6(f) e

Young at'gties timt, failing all else, the defendants should be affordedthe opportunity to
conduct additional discover,y bribre the court cyders summary judgment- Young advises that
there are pending discovery motions.# Young also implies, without expressly stating, that the
defendants need time to depose Spencer, whom Young observes was only first identified on
Fetau&y 2,1999.66 However, Young hss not submitted an affidavit explaining what additional
discovery is necessmy to oppose AIG’s motion. Under Rule 56(f), the burdeniis on the party
requesting a coitfiausace to sot forih the particular facts expected to be discovered.67 The party

fiiDocket 3, First Amended Complaint, filed May 19,1998, Exh. B at4.
“727P.2d 1038 (Alaska 1986).

Qd. at 1048 n.13.

"fincelerws', supra, 1995 WL 25427 at *4.

t3Docket 88 at 7.

"Docket 88 at 6.

"Brae Tronsp., Inc. v. Coopers < Lybrmd, 790 F.2d 1439, 1443 (9* Cir. 1986).

15
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must submit affidavits setting fbrth. particular fectt which additional discovery will develop,
establish why the additional discovery would preclude summary judgment, and explain why the
party cannot immediately provide the necessary information to preclude summary judgment.”
The failure to comply with Rule 56(0*3 requirements is sufficient grounds to deny a request for a
continuance.*” Furthermore, Young previously moved for a Rule 56(f) continuance. ®The parties
eventually agreed to extend discovery until January 30,1999. This court subsequently extended
this deadline further until FsbfUdzy 20, 1999.71 Moreover, as AIG observes, Young has cross-
moved for summary judgment on the premiss that there arc no genuine issues of material fact.
Under these circumstances, farther continuance to explore undefined discovery subjects is not
watfauted.

Young also argufrS that the present issue should be certified to the Alaska Supreme Court.
Based on recexit expeukicc, (ratifi.csifioais unlikely to accomplish anything but delay. One
example illustrates the court’s concenxs. On August 4,1998, this court certified a significant
Issue concersdsg whether Alaska lawwould recognize a claim for “loss of chance™ in a medical
malpractice ggtion. 72 The “loss of ehsaca” doctrine represents a fairly recent development inihe
law which has provoked sharply divided decisions 5om lower courts. Alaska State superior
courts arc divided on whs&er Alaska law recognizes a claim for “loss of chance,” and courts from
otherjurisdiction are also split. Opinio, mérom other states’ supreme courts have often been
closely decided and issued over vigorous dissent. Notwithstanding the circumstances, which

. @MaljackPra<L, Inc. v. Goodtimes Home Video Corp.. 81 F.3d 881,888 (9bCir. 1996);
UnitedStatus v. One. 917F .2d 4-15.418 (9* Cir. 1990): Machcyv. Pioneer Nat'I' Bank, 867F.2d;

520,523-24 (9thCir, _\90/@; Hancockv. Montgomery Ward Long Term Disability Trust, 787 F.2d
1302,1306 m| (9hCir. 1986).

<Brae, 790 F.2d at 1443 (holding that “[fjailure to comply with the requirements of Rule

56(f) IS a Proper ground foe denying discovery and proceeding t0 summaryjudgment).

"000728, September 17. 1998.

JIDockct 74.

nCroshy v. UnitedStates, A9S-359 CV, Certification, docket 89.
16



would ordinarily suggest tfcazaerification was both appropriate and necessary to resolve an
important *ss*te of fifst impression, the Alaska Supreme Court did nor act oa the certification
question for three months. The Alaska Supreme Court finally declined certification on
November 5,1993, with no explanation.i This case presents what is, in effect, a simple contract
dispute over language inanim ancs contract. Given that the Alaska Supreme Court declined
certification without comment after a thvcesmonth delay of a clearly important issue with far*

ranging consequences, there is little reason for this court to conclude that a certification request in
this ease would achieve anything of value.

G.

Fm?lly,.AlG seeks leave at. docket 97 to file supplemental briefing to strike portions of
Young’s reply at docket 95. In'Young’sreply at docket 95, Young raised issues which do not
appear to hays b «» previously briefed. Local Rule 7.1 (b) prohibits parties from raising issues
forthe firstrixncin a reply. Thearguraenis Young raised in die reply at docket 95 primarily
involve Young’s contendon that AIG’s interpreftrioa of the policy violates state and federal law
because A1G’s mt&p.reiarioaawkces less th&i 2300,000 available. This argument lacks merit,
Al.Ginteifprcis the policy as providing $500,000 for damages because ofbodily injury to each
passenger. Mot&ovs?, [a? SKlerand federal statutes Young cites and relies upon for this new
argument do not addx&ss what kind of claims should be included in the “per seat” or “per person”

Y. CONCLUSION
For the foregoing reasons, AIG’s motionat docket 97 is DENIED as moot, AIG’s motion
for summary judgment at docket 83 is GRANTED in part and DENIED in part, and Young’s '
cross-motion for susmtfxy judgment at docket 89 is GRANTED in part and DENIED In part.

Croshy v. UnitedSales, A95-359 CV, Order, docket 91.

#56$ 14 C.F.R. §205.5(b)(2) (requiring commercial air carriers to provide insurance “for
bodily injury to or death ofaircraft passengers, with minimum limits of $300,000 for any one
passenger); AS 02.40.010 (requiting commercial air carriers to provide insurance for “$150,000
per seat for bodily injury, or death in a single occurrence. ., .”)e
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Claims for loss ofcovismuUtaaad toss ofservices ara subject to the “per person” policy limits.
Claims for flfcghgejtf infliction of etuotiotwl distress are not subjw to the “per person” policy
limits. Claims forpunitive <&nag*a  not subject to the “per person” policy limits to the extert
such claims aviso out ofbodily injury to a non-passenger. Any fees and costs to which Young
may be entitled arc also not subjeot to the "per penoa” policy limits.

DATED at Aavta&e, Atoslca, this 29* dayofApril 1999.

JOHN W. SEDWICK
UNITED STATES DISTRICT JUDGE

iSMIH-CT (5)

mm enc*iow«v.ri-*pvitot*4v«-<cs;coflu

X. WOtIS (CtOff)
I. it
I. warn

13
PaQeJK-Of-IjL



§ 09.17.010

Code of Civil Procedure

40

Chapter 17. Civil Damages and Apportionment of Fault.

Section .

10. Noneconomic damages

20. Punitive damages = .

40. Award ofdamages; periodic payments
60. Effect of contributory fault

Cross _references. — For provisions related to
malpractice actions, see AS 09.55.530—09.55.560; for
provisions related to damages for wron%ful death, see
AS 09.55.080; for_provisions related to duties and
immunities, see AS 09.65. .

Agpllcatlon of chapter. —Section 9, ch. 139, SLA
1986 provides that this chapter aﬁglles “to all causes
ofaction accruing after June 11, 1986.”

Collateral references. — Roscoe N. Gray, Attor-
neys’ Trextbook of Medicine (Matthew Bender).

ttorneys’ Thxtbook of Medicine: Manual of TVau-
matic Injuries ‘Matthew Bende_?._ i

J.E. Schmidt, Attorneys™ Dictionary of Medicine

(Matthew Bender). _ _
_Harold L. Hirsch, Trauma: Personal Injury, Medi-
cine and Sur%ep/ _gMatthew Bender). _

Frumer and Friedman, Personal Injury C Actions,
Defenses, Damages gMatihew Ben eg. i _

Houts and Marmor, Proving Medical Diagnosis and
Prognosis (Matthew Bender%. _ _

arshall Houts, Lawyer’s Guide to Medical Proof
(Matthew Bender). .

Conason, Deutsch, and RafTa, Damages in Thrt
Actions (hMatthew Bender). o

f'enachem F stein, Common Dlagnostlc Proce-
du/es: Orthopeu.cs and Neurolo% (Matthew Bender).

Comparative Negligence (Mafthew Benderg._

Houts, Baselt, and” Cravey, Courtroom Tbxicology
(Matthew Benderg. .

Cyril H. Wecht, Forensic Sciences (Matthew

ender).
Gordon Ohlsson, Personal li\jury Newsletter (Mat-

thew BendeB. _
‘Mark A. Dombroff, Personal Injury Defense Ttech-
niques (Matthew Bender).

Section ]

70. Collateral benefits

80. Ap]p_ort_lonment of damages
900. Definition

8 P%rsonal Injury Defense Reporter (Matthew
ender).

Keith Miller, Automobile Accident Law and Practice
(Matthew Bender). o _ _

Barzelay and Lac%/ Scientific Automobile Accident
Reconstruction (Mafthew Bender).

Kalisch and Williams, Courtroom Medicine: Shoul-
der and Elbow (Matthew Bender). -

Wolfstone, Liebman, etc., Courtroom Medicine: The
Neck (Matthew Bender). .

Kalisch and Williams, Courtroom Medicine: The
Knee and Its Related Structures (Matthew Bender).

Chapman and Evans, Courtroom Medicine: Head
and Brain (Matthew Bender). -

Kalisch and Williams, Courtroom Medicine: Chest,
Heart, and Lungs (Matthew Bender). _
“Gelfand, Magana, and Merliss, Courtroom Medi-
cine: The Low Back (Matthew Bender).

Houts and Haut, Courtroom Medicine: Death (Mat-
thew Bender). o
_ Kalisch.and Williams, Courtroom Medicine: Abdom-
inal Injuries (Matthew Bender). - _

Kalisch and Williams, Courtroom Medicine: Hip
and Thigh (Matthew Bender). - )

Loring F. Chapman, Courtroom Medicine: Pain and
Suffering (Matthew Bender). . )

Lewis and Sadoff, Courtroom Medicine: Psychic
Injuries (Matthew Bender). -

Arthur Frank, Courtroom Medicine: Cancer (Mat-
thew Bender). .

Chapman ‘and Dunlap, Courtroom Medicine: The
Eye (Matthew Bender).

fll

Sec. 09.17.010. Noneconomic damages, (a) In an action to recover damages for
personal injury or wrongful death, all damage claims for noneconomic losses shall be?
limited to compensation for pain, suffering, inconvenience, physical impairment, dasfig-f
urement, loss of enjoyment of life, loss of consortium, and other nonpecuniary damage.”

(b) Exceptas provided under (c) of this section, the damages awarded by a court ori
jury under (a) of this section for all claims, including a loss of consortium claim, arisir
out of a single injury or death may not exceed $400,000 or the injured person’ lifej
expectancy in years multiplied by $8,000, whichever is greater.

(c) In an action for personal injury, the damages awarded by a court orjury that ar
described under (b) of this section may not exceed $1,000,000 or the person’s lif
expectancy in years multiplied by $25,000, whichever is greater, when the damages
awarded for severe permanent physical impairment or severe disfigurement.

(d) Multiple injuries sustained by one person as a result ofa single incident shall
treated as a single injury for purposes of this section. (§ 1 ch 139 SLA 1986; am § 91

26 SLA 1997)

_ Cross rcfe
intent rclatir
see 8 1,¢ch. 2
Special Acts.
20, SLA 1997
Temporary al
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Civil Damages and Apportionment of Fault § 09.17.020

Sross references.—For a statement of legislative Effect of amendments. — The 1997 amendment,

ent relating to the provisions of ch, 26, SLA 1997, effective August 7, 1997, rewrote this section.

[{ 1, ch. 26, SLA 1997 In the 1997 Temporary and  Editor’s notes. — Section 55, ch. 26, SLA 1997
fecial Acts, For severability of the provisions of ch, provides that the provisions of ch. 26, SLA 1997 apPI?/
9%SLA 1997, see § 56, ch. 26, SLA 1997 in the 1997  “to all causes of action accruing on or after August 7,

nporary and Special Acts. 1997.”

NOTES TO DECISIONS

Mon-economic cap did not apply. — Because victim has sufTered "severe physical impairment,”the
nanently Iosm? the normal use ofa body system  superior court properly removed this issue from the
etsnry_for day-fo-gay life constitutes sevére phys- wryk consideration. State v. Johnson, 2 P.3d 66 (Alas-
impairment; and the former section imposed a ka 2000).

3,000 cap on non-economic damages unless the

[Sec. 09.17.020. Punitive damages, (a) In an action in which a claim of punitive

images is presented to the fact finder, the fact finder shall determine, concurrently with
other issues presented, whether punitive damages shall be allowed by using the
undards set out in (b) of this section. If punitive damages are allowed, a separate
Dceeding under (c) of this section shall be conducted before the same fact finder to

Btermine the amount of punitive damages to be awardee.

*(b) The fact finder may make an award ofpunitive damages only if the plaintiffproves
clear and convincing evidence that the defendant’s conduct

r(l) was outrageous, including acts done with malice or bad motives; or

(2) evidenced reckless indifference to the interest of another person.

(c) At the separate proceeding to determine the amount of punitive damages to be
fcwarded, the fact finder may consider

;(1) the likelihood at the time of the conduct that serious harm would arise from the
efendant’s conduct;

(2) the degree of the defendants awareness of the likelihood described in (1) of this
jbsection;

(3) the amount offinancial gain the defendant gained or expected to gain as a result of
be defendant’s conduct;

) the duration of the conduct and any intentional concealment of the conduct;
) the attitude and conduct of the defendant upon discovery of the conduct;
) the financial condition of the defendant; and
7) the total deterrence ofother damages and punishment imposed on the defendant as
result ofthe conduct, including compensatory and punitive damages awards to persons
situations similar to those of the plaintiffand the severity ofthe criminal penalties to
vhich the defendant has been or may be subjected.
(d) Atthe conclusion ofthe separate proceeding under (c) ofthis section, the fact finder
[hall determine the amount of punitive damages to be awarded, and the courtshall enter
Judgment for that amount.
(e) Unless that evidence is relevant to another issue in the case, discovery ofevidence
latis relevant to the amount of punitive damages to be determined under (c)(3) or (6) of
lis section may not be conducted until after the fact finder has determined that an
award of punitive damages is allowed under (a) and (b) of this section. The court may
Bsue orders as necessary, including directing the parties to have the information relevant

the amount of punitive damages to be determined under (c)(3) or (6) of this section
available for production immediately at the close ofthe initial trial in order to minimize
le delay between the initial trial and the separate proceeding to determine the amount
pfpunitive damages.

(f) Exceptas provided in (g) and (h) ofthis section, an award of punitive damages may
lot exceed the greater of

(1) three times the amount of compensatory damages awarded to the plaintiffin the

fiction; or

(4
(5
(6
(
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(2) the sura 0f$500,000.

(9) Except as provided in (h) of this section, if the fact finder determines that the'
conduct proven under (b) ofthis section was motivated by financial gain and the adverse?
consequences of the conduct were actually known by the defendant or the person!?
responsible for making policy decisions on behalf of the defendant, it may award anf

amount of punitive damages not to exceed the greatest of
(1) four times the amount of compensatory damages awarded to the plaintiff in the.,

action;

(2) fourtimes the aggregate amount of financial gain that the defendant received as ajj

result ofthe defendant’s misconduct; or
(3) the sum of $7,000,000.

(h) Notwithstanding any other provision of law, in an action against an employer to®
recover damages for an unlawful employment practice prohibited by AS 18.80.220, the®
amount of punitive damages awarded by the court orjury may not exceed

(1) $200,000 ifthe employer has less than 100 employees in this state;

(2) $300,000 ifthe employerhas 100 or more but less than 200 employees in this state!

(3) $400,000 ifthe employer has 200 or more but less than 500 employees in this state;1

and

(4) $500,000 ifthe employer has 500 or more employees in this state.

(i) Subsection (h) of this section may not be construed to allow an award of punitive
damages against the state or a person immune under another provision of law. In (h) of
this section, “employees” means persons employed in each of20 or more calendar weel

in the current or preceding calendar year.

(j) I1faperson receives an award of punitive damages, the court shall require that 5C
percent ofthe award be deposited into the general fund ofthe state. This subsection doei
notgrantthe state the right to file orjoin a civil action to recover punitive damages. (8

ch 139 SLA 1986: am § 10 ch 26 SLA 1997)

Cross references. — For prohibition on recovery
of punitive damages against the state, see AS
09.50.280.

For provisions relating to the effect of 1997 addition
of subsections (e) and (j) on Rules 26 and 58, Alaska
Rules of Civil Procedure, respectively, see 88§ 48 and
49, ch. 26, SLA 1997 in the 1997 Temporary and
Special Acts.

For a statement of legislative intent relating to the
provisions of ch. 26, SLA 1997, see § 1, ch. 26, SLA

NOTES TO

Applicability of section. — This section applies
to nil cases accruing after its effective date, August 7,
1997, and cunnot be applied to cases accruing before
that date, because of express legislative intent to the
contrary. Norcon, Inc. v. Kotowski, 971 P.2d 158 (Alas-
ka 1999).

Burden of proof. — In an instruction on punitive
damages, failure to instruct the jury on the clear and
convincing evidence burden of proofwas plain error.
Alaska Marine Pilots v. Hendsch, 950 P.2d 98 (Alaska
1997).

Clear and convincing evidence. — While peace-
ful picketing is a protected form of speech, threats of
bodily harm, personal assaults, and property destruc-

1997 in the 1997 Temporary and Special Acts. Fa
severability of the provisions ofch. 26, SLA 1997, i
§ 56, ch. 26, SLA 1997 in the 1997 Temporary
Special Acts.
Effect of amendments. — The 1997 amendmon
effective August 7, 1997, rewrote this section.
Editor’s notes. — Section 55, ch. 26, SLA 199Tjj
provides that the provisions ofch. 26, SLA 1997 app
“to all causes ofoction accruing on or after AugUBt 5
1997."

DECISIONS

tion on a picket line aro not constitution,'dly pruiect
and such actions provided ample evidence of conda
which justified a punitive damage award under
clear and convincing standard. International T
Elec. Workers, Local 1547 v. Alaska Util. Constr., 1
976 P.2d 852 (Alaska 1999).

Quoted in State Farm Mut. Auto. Ins. Co.*;
Weiford, 831 P.2d 1264 (Alnska 1992); Ace v. Aotj
Life Ins. Co., 139 F.3d 1241 (9th Cir. 1998),
denied, 525 U.S. 930,119 S. Ct. 338,142 L. Ed. 2d 1
(1998).

Cited in Johnson & Higgins of Alaska, Inc
Blomfield, 907 P.2d 1371 (Alaska 1995).

Sec. 09.17.030. [Renumbered as AS 09.65.210.]
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§ 09.17.040

Civil Damages and Apportionment of Fault

Sec. 09.17.040. Award of damages; periodic payments, (a) In eveir case where
Jamages for personal injury are awarded by the court or jury, the verdict shall be
Itemized between economic loss and noneconomic loss, if any, as follows:

) past economic loss;

) past noneconomic loss;

) future economic loss;

) future noneconomic loss; and

) punitive damages.

) The fact finder shall reduce future economic damages to present value. In

pomputing the portion ofa lump-sum award that is attributable to future economic loss,
fact finder shall determine the present amount that, if invested at long-term future

interest rates in the best and safest investments, will produce over the life expectancy of

[the injured party the amount necessary to compensate the injured party for

(1) the amount of wages the injured party could have been expected to earn during
Pfuture years, taking into account future anticipated inflation and reasonably anticipated
[increases in the injured party's earnings; and

(2) the amount of money necessary during future years to provide for all additional
feconomic losses related to the injury, taking into account future anticipated inflation.

(c) Subsection (b) of this section does not apply to future economic damages if the
*parties agree that the award offuture damages may be computed under the rule adopted
*in the case of Beaulieu v. Elliott, 434 P.2d 665 (Alaska 1967).

(d) In an action to recover damages, the court shall, at the request ofan injured party,
enterjudgment ordering that amounts awarded a judgment creditor for future damages
Ibe paid to the maximum extent feasible by periodic payments rather than by a lump-sum
payment.

(e) The court may require security be posted, in order to ensure that funds are
available as periodic payments become due. The court may not require security to he
posted if an authorized insurer, as defined in AS 21.90.900, acknowledges to the court its
obligation to discharge the judgment.

(f) Ajudgmentordering payment of future damages by periodic payment shall specify
the recipient, the dollaramount ofthe payments, the interval between payments, and the
number of payments or the period oftime over which payments shall be made. Payments
may be modified only in the event of the death of the judgment creditor, in which case
payments may not be reduced or terminated, but ehall be paid to persons to whom the
judgment creditor owed a duty ofsupport, as provided by law, immediately before death.
Inthe event the judgment creditor owed no duty of support to dependents at the time of
the judgment creditor’s death, the money remaining shall be distributed in accordance
with a will ofthe deceasedjudgmentcreditor accepted into probate or under the intestate
laws of the state if the deceased had no will.

(g) Ifthe court finds that the judgment debtor has exhibited a continuing pattern of
failing to make payments required under (d) of this section, the court shall, in addition
to the required periodic payments, order the judgment debtor to pay the judgment
creditor any damages caused by the failure to make periodic payments, including costs
and attorney fees. (8 1ch 139 SLA 1986)

Revisor’s notes. —In 1986, the number “665"was ~ Cross references. — For effect of this section on
substityted for “655" to correct a manifest error in ~ Alaska Rules of CIVI| Procedure 49 and 58, see 55 5
subsection (c). In 1988, a reference to “(d) of this and 7, respectivel X\ ch. 139, SLA 1986, in the Thmpo-
Bection” was ‘substituted for “(c) of this section” to rary and Special Acts.
correct a manifest error in subsection (g).

NOTES TO DECISIONS

Legislative intent. — Although the plain lan- the categories of dama?es that must be reduced to
guagé of subsection (b) does not spécifically designate  present value, the legislative intent appears to have

1
2
3
4
5
b
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[OUSE COMMITTEE REPO]

(7
Date Referred to Committee: February 13,2002 FURTHER REFERRALS:

Date of Committee Action:

The JUDICIARY Committee considered: 11B281
HOUSE BILL NO. 281 CIVIL LIABILITY FOR PROVIDING ALCOHOL

"An Act relating to civil liability for providing alcoholic beverages to a person under 21 years of age; and
providing for an effective date.”

Recommends it be replaced with CS_\Yb ggjl CJUfc) [V] Same Title [ ]New Title
For Senate Bills with new title: [ ] Technical Title [ ] New Title: HCR

[ ] attachamendments
[ ] add new referral to Committee
[ ] Letter of Intent Committee

'[\Ebtrg\t NEW FISCALNOTES PREVIOUS FISCAL NOTES
for Indct.

Signing w ith recommendations printed Lnst N DNP
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CS FOR HOUSE BILL NO. 281(JUD)
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-SECOND LEGISLATURE -SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors): REPRESENTATIVES MEYER, Dyson

A BILL
FOR AN ACT ENTITLED
"An Act relating to cvl liability for providing alcoholic beverages to a person under 21

years of age; and providing for an effective date."
BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. AS 04.21.020 samended to reed:

Sec. 04.21.020. Civil higbility of persons providing alcoholic beverages, (@)
Except as provided under (b) and (d) of this section, a [A] person who provides
alcoholic beverages to another person may not be held civilly ligble for injuries
resulting from the intoxication of that person unless the person who provides the
alooholic beverages holds a license authorized under AS 04.11.080 - 04.11.220 [,] or
Isan agent or employee of such a licensee and

(@)) the alcoholic beverages are provided to a person under the age o
21 years inviolation of AS 04.16.051, unless the licensee, agent, or employee secures
in good farth from the person a signed statement, liquor identification card, or driver™s
license meeting the requirements of AS 04.21.050(a) and (b), thet indicates that the

- CSHB 281 (JIID)
New Text: Underlined (DELETED TEXT BRACKETED]
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person is21 years of age or older; or
(@ tre aladolic beverages are provided to a drunken person in

violation ofAS 04.16.030.

®) A [NOTWITHSTANDING (@) OF THIS SECTION, A] person who slls
or barters an alcoholic beverage to another person in violation of AS 04.11.010 s
strictly lisble (1) t the recipient or another person for civil damages 1f, while under
the influence of the alcoholic beverage, the person receiving the alcoholic beverage
engages in conduct that results in cvil damages and the recipient™s being under the
influence of the alcoholic beverage substantial ly contributes to the cvil damages; and
(2 for the cost to the state or a poll il subdivision of the state o criminal ly prosecute
aperson who receives an alcoholic beverage from a personwho violatesAS 04.11.010
if the prosecution results from the violation of AS 04.11.010 described in this
Subsection. [IN THIS SUBSECTION, "CIVIL DAMAGES™ INCLUDES
DAMAGES FOR PERSONAL INJURY, DEATH, OR INJURY TO PROPERTY OF
A PERSON, INCLUDING THE STATE OR A POLITICAL SUBDIVISION OF
THE STATE.]

© Inan action under (b) or ) of this section, it is not a defense thet the
person receiving the alcoholic beverage woluntarily consumed the alcoholic beverage
or trat the person receiving the alcoholic beverage was voluntarily under the influence

of the aladholic beverage.

*Sec. 2. AS 04.21.020 isamended by adding new subsections to read:

@ A person who knowingly fumishes or delivers an alooholic beverage to a
person under 21 years of age in violation of AS 04.16.051 s civilly liable to the
recipient or another person for civil damages if, while under the influence of the
alcoholic beverage, the person receiving the alooholic beverage engages in conduct
that results In avil damages and the recipiett’s being under the influence cf the
alcoholic beverage substantial ly contributes to the cvil damages.

® In this section, “omvil damages™ includes damages for personal injury,
death, or Injury to property of a person, including the state or a political subdivision of
the state.

* Sec. 3. The uncodified law of the State of Alaska s amended by adding a new section to

CSHB 281(JUD) 2>

New Text Underlined [DELETED TEXT BRACKETED]
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read:
APPLICABILITY. This Act guplies to a cimvil action that accrues on or after the
effective date of thisAct.
* Sec. 4. This Act takes effect July 1, 2002.

-3

: CSHB 281(JUD)
New Text Underlined [DELETED TEXT BRACKETED]



R epresentative Kevin M eyer

HOUSE DISTRICT 19

Sponsor Statement
HB 21

“An Act relating to civil liability for providing alcoholic beverages to a person under
21 years of age; and providing for an effective date.”

Under House Bill 281, an aduktwho knowingly fumishes alcohol o a person under the
age of 21 can be held civilly ligble for the resulting damages.

Recent tragedies have highlighted the problem of underage drinking and the
consequences of adults providing alcohol tominors. Civil licoility laws alone will not
eliminate underage access to alcdol. However, they do take a step iIn the right direction.
Adults who provide alcohol t minors should be accountable in cvill court as vell as

criminal court.

In Alaska, as well as across the ration, underage drinking isa significant problem. Minor
consumption sa factor in nearly half of dl teen automobi le crashes. Alaskan teens are 4
times more likely to cause fatal crashes when driving under the influence. Italso
contributes to suicides, homicides and fatal Injuries, and s a factor in sexual assaults.
Alcohol s readilly available t minors because of irresponsible adults that knowingly
serve, <, and supply alcohol tominors.

Whether it isa parent, neighbor, or older sibling, adults must be held accountable when
they provide alcohol tominors. Liability laws, such asHB 281, will hopefully assist in
deterring adults from fumishing alcohol t© minors.

02/11/02

Email: Represcntative_Kevin_Meyer@ legis.state.uk.us « Toll Free: (866) -165-1945
Session: State Capitol, Juneau, Alaska 99801-1182 « Phone: (907) 465-4945 Fax: (907) 465-3476
Interim: 716 W. 4th Ave., #320, Anchorage, Alaska 99501-2133 « Phone: (907) 269-0199 Fux (907) 269-0197
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1

2002 LEGISLATIVE SESSION Bill \ersion: HB 281
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HB 281 Civil Liability for Providing Alcohol

Title and Description of Effected Statutes
AS 04.11.010 License or permit required to manufacture, <ll, and possess for sale

AS 04 ]_1 080 Types of licenses or permits required to manufacture, sell, and
possess for salé aloohol
AS (4.11.000-04. ]_1 220 Description of each license and permit required to
manufacture, sell. and possess for sale alcohol

04.16.030 Pronibitedl condluct relating to drunken persons
04.21.060 Proof of age required
416051 Fumlshlng10r celivery of alcohollc beverax;ies to persons uncer 21
04.21.020 Gvil liahlity of persons providing al persons under 21
A person who prowdes alooholic beverages to another person may not be
held civilly liable for i |njur|es resultl fromthe Intoxication of that person
unless the'person who provides the alooholic beverages holds a license
authorlz uncer AS 04.11.08004.11.220, or is an agent or employee of sucha

ne and

(1) the algoholic beverages are provided to aperson uncer the age fo 21
years inviolation of AS 04.16.061, unless the licensee, agent, or
amployee secures ingood faith from the person asigned statermertt
liquor toentification cGard, or driver's license meeting the reguirements
ofASO421050(a) and (b), that indicates thet the person is 21 years of

?%e Aagc(3)4h(1)f|5|cmbeverages are provided to a drunken person inviolation
0
() Notwathstanding (8) of this section, a person who sells or barters an alocoholic
beverage to r person in violation of AS 04.11,010 is strictly liable (1) to
the recépient or another person for civil darmg es If, under the Influence of the
alcoholic beverage, the person recelvlngthe halic be ver nr(‘?e in
conduct that restlts in civil damages and the recipient’s bei
Influence of the alcohalic beverage substantially contrlbut tre civil
I the cost to the state or a political subaivision of the state
o criminally prosecute a person who receives an alcoholic beverage froma
personwho'violates AS 04.11.010 if the prosecution results from te violation
ofAS 0411, 010 descrlbed In thls subsection.. In this subsection, “'civil
|ncu darmages for personal injury, eath, or rt}]]ery to property
of a Ison, |nc udl the State or apoI|t| Ivision of
0 Inthe actlonu ofthls section, it is notadefensethattheperson
recelvl the alcoho IC verage vquntarl consumed the alcohglic beverage
'S0N recelvmgt cohalic veragevvasvoluntarlly uncer the

|anuenceo the alooholic beverage.

S|



VICTIMS

1057 W. Fireweed Lane, Suite 101 = Anchorage, A K 99503
For Justice, Inc. (Q07)278-0977 =Fax: (907) 258-0740 =e-mail: vjj@aLiskalife.net

January 30, 2002

Representative Kevin Meyer
Session: State Capital
Juneau, Alaska 99801-1182

Dear Representative Meyer.

| am generating this letter in support of HB 281. Victims for Justice often deals with victims and co-
victims who have suffered as a result of youth under the influence of alcohol. Rarely is there a
consequence for the person or persons who provide youth with alcohol. Because of the incident last
summer involving Officer Justin Wollam and four youth (three of whom are now dead) many people
(co-victims) are still suffering and will continue to suffer. Maybe after these people who provide our
youth with alcohol are held to a higher standard of accountability the general public will think twice

before contributing to a minor.

Donna Gamer
Executive Director


mailto:vjj@aLiskalife.net

Mothers Against Drunk Driving

Anchorage Chapter
3600 Arctic Boulevard Box 3 » Anchorage, AK 99503 « (907) 562-6890/Fax (907) 562-6896
+ Entail: mgreeson@innddalnska.coni

January 24, 2002 Fffi g g
2007

Representative Kevin Meyer
Alaska State Legislature
State Capitol (MS 3100)
Juneau, AK 99801-1182

Dear Representative Meyer,

On behalfofthe membership, board ofdirectors and staff ofthe Anchorage Chapterof MADD, |
am writing in Support of HB 281, “An Act relating to civil liability for providing alcoholic
beverages to a person under 21 years ofage.”

Adults are frequently involved in purchasing or providing alcohol to underage persons and must
be held to a high standard. Individuals under the age of21 are in developmental stages oftheir
lives and learning to make appropriate choices. When faced with the temptation and opportunity
to participate in what they perceive as adult behaviors, their choices may be inappropriate.
Adults must take responsibility for maintaining healthy standards and examples for young people
learning good decision-making skills.

Adults who knowingly and intentionally entice young people to pursue dangerous behaviors must
be held accountable. Civil liability will hold adults to a legal and ethical standard regarding the
growth and safety ofour youth.

Sincerely,

Marti Greeson (
Executive Director

Drunk Driving is Breaking Alaska's



Mothers Against Drunk Driving ¢ Juneau Chapter
211 Fourth St. Suite 102 ¢ Juneau, AK 99801

January 24, 2002

House Bill Number 281,
Sponsor: Representative Meyer

After discussion and agreement, the Alaska Chapters of Mothers Against Drunk
Driving (MADD) endorses House Bill 281 which will impact those without a proper
license who sell to miners. By making this action a civil crime victims from
underage drinking may take action and receive due compensation from the

illegal sale of alcohol.

MADD's mission includes the prevention of underage drinking and this bill will
assist in lowering the rate of sales to miners. Underage drinking is a "gateway
drug”(leading to other addictive substances) besides being the most popular

one in Alaska.

Respectfully,
Q jX —

Cindy Cashen

MADD Juneau Chapter
MADD Anchorage Chapter
MADD Homer Chapter

Phone: (901} 463-2562 « Fax: (901} 463-2540 « E-mail: inumadd(a).Dtialaska.net



Aft

The second
hand ef-
fects of al-
cohol
threaten
public
jifety &
ty en-
richment.

Shrinking
the pool of
high risk
drinkers
improves
public
safety.

. .S'

o g ! wexe -] * lesee » L
MOA/DHHS COMMUNITY HEALTH PROMOTION. *
JOAN DIAMOND, B5N CHES, INJURY PREVENTION SPECIALIST * v

Dr-nlslnme 13
- '-'k_- K
Why Should We Care aboutAlcohol?

The second hand effects of Alcohol-Related Violent Crimes, Injuries,
alcohol % and Deaths in Anchorage
100

Alcohol s a common thread In

the most serious problems facing
Anchorage residts, including

violence at home, injuries atwork

and injuries outdoors. Public

funds from property taxes pay for
government services, about 1/3 of E 0
it responding t© alocol-related *53% - Mo 43
emergency needs for lire, police, v P I ’
health and law. As city budgets

are squeezed, funds for popular

programs like libraries, recreation / y V4 [ ] X y [V
centers, pools, snowplowing, Sa

baiks and  classioon Si ot (oo f e s 008 Tt AT
scri 1D assure resources . 7 ;

alcohol related public protectias, oo B
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High Risk Drinking and Community Problems

We must shrink the pool of
high rik drinkers. High risk
binge drinking B part of a
larger picture. Serious Injuries

v from car crashes and family
D0 18.0% 19.0% violence are associated with
50 14.5% binge drinking. () Bingcing
iswhen someone consumes 5

* 1004 | ® or n ore drinks on 1 oocasion.
E B m m ' @ In an Anchorage, 10 year
© -, study of domestic violence,
g 0% alcohol was idertified in 48%
Anchorago AlJaska US Median* Of -ﬁ-E m and -ﬁ-e injui&

%%%R&%@%W% were severe when alcohol was

afctor. @
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Household consumption influences underage drinking

Anchorage resideits consume more alcohol than the US awverage in terms of per household
exqenditure. A.bout 12 of Al
Americans report tet one or
more of treir close relatives
have a drinking problem. (@

Average Annual Consumer Expenditures per
Household on Alcoholic Beverages
1997-1998

Alcohol dependence is

hereditary and associated with $600

early oset, <15 ws, of $484 $467

drirking. The earlier a person $377 $374

, begins drirking, the more lilely  $400 . $205

Repectiv- they are 1o be injured while e m 239
‘é‘?ﬂ:kﬁng under the inTluence! ) o _
violations  According t the Youth Risk _ i-
precede Behavior Survey (YRBS), 1995, o Y
edultcrimi- 514 of high school youth - 90 U
nal penhav-

ior.

report as aurrent users of alocohol

and 1/3 are drinking to get / : / / |
drunk. The Alaska D epartment . oaniicsi ¢

of Motor \Vehicles (DMV) Sonfoe S‘“’P’”E'mi’ Reports "mnmfmimarfeab

assessrent of minor ders,

Aoril-dulv, 200U) reported an average blood alcohol content (BACT o .157-pcroent, xepres enting
1.5 times the adult legal limit to drink and drive, ((10BAC) . A laskaJaw requires zero-tolerance (00
alcohol) for minor drivers yet Alaskan Teens are 4 times more. likely tQ cause fatal crashes when
driving under the influence. When minor consuming goes unchecked, itoften becomes drinking

and drivingasan aduR (DMV, 2000)

Price influences community problems

Real Alcohol Tax Per Typical Drink in Alaska

The real price of alcohol In
Alaska has eroded 50-74% since

0.0 1968. @) The legislature has not

Alcohol docs increased the excise tax in 18
not pay Its years and the tax has never been
fair share of adjusted for inflatin. Alaskans
alcohol re- who drink pay about 3 cents of
lated prob- state tax on a bottle of beer. As
lems. a reait, taxes pay only 5% of
the state costs for alcohol related

servicss. Ina local suney, 2/01

by Moore, 68% of people sur-

ciccal Year veyed supported increased alco-

_ . hol taes. It has been reported

RS Y ues (RS 199, Ry, ThamB, Febd Bde Taes thet: States wiith higher alcohol

reAad i ASrmayoResrtlanAaBidiHay. A
%Wwwmﬁm F,

roed Eas
Ramne(adnt

taxes have lower associated
community problems. @



Alcohol & Anchorage
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Number of liquor licenses influences public safety

Controlling the availability of alcohol promotes public safety. Alaska law controls the number and

Anchorage Bars &Liquor Licenses Over Legal Limit

Statute
Limit= 81

148

Bars*

-92-

statute
nurrber

°§”7°‘e3

rr?op

[

Liquor Stores

cerlse per

exceeds
|mt

*Bars include stand alone bars and bars inside reslauranLs. Source: Alaska
Alcohol Beverage Control Board. Title 4 of Alaska Statutes, Sec.04.11.400,

Population I imitations | nst updated Nnvrmhcr, 2000

tye of hliquor licess,
restnids the hours of sle,
ets licesing fess and
cotrols  the salle of alcohol
through trasfer and
revocation of liquor
licess.  State law limits
the number of liquor license
by population. Anchorage
exceeds the lepl limit by
about 67 bars and 11 liquor
stores licensss. These excess
licesss have “grandfather
rigts> and are only
eliminated when they are
revoked for violations
(selling to minors/
intoxicated people) or
vluttarily retumed to the
state of Alaska by tre
oaner.

Location of bars/liquor stores influences public safety

Anchorage land use laws aontrol how,
when and where alcohol s distributed.
A Conditional Use Permit (CUP) B
required ©o Sl aloool.  The process
considers the number of licuor autlets
(Cersity) in one area. Comtrolling for
dersity protects against alodhol-related
problems. (O The Municipal Assembly
has the power to approve, deny or
revoke a CUP depending on whether
the location for liguor sales s
compatible with surrounding uses;
including proximity to childcare aaters,
recreation catters, sohools, durdhes.
Other land use controls include
requlating the hours of sale, prohibiting
happy hours and limiting multaple drink
sales to the same individlal.

Liquor Licenses

LiouorLicemo

The num-
ber and
location of
alcohol
outlets ef-
fect
neighbor-
hood
safety.



Recommendationsfor Alcohol Controls that Enhance
Anchorage Health and Welfare

To provide public safety for community health, prevention strategies regarding alcohol control
must be comprehensive and population-wide so that protections apply to everyone inthe com-
munity and do not single out any one individual. Successful strategies include, but are not limited

o

» Pricing on alcohol (excise taxes, inflation-proofing, taxes based onpercent ofalcohol content)
« Strategies to reduce sales ofalcohol to minors and alcohol-impairedpeople
* Reduce the % of blood alcohol to legally drive a motor vehiclefrom .10 to .08 BAC.

Model Laws/Ordinances Alcohol Control Policy Timeline
To reduce tre supply of alcool toyouth 1900: Alaska liquor license is created and required to sell alcohol,

under age 21 years $1,000 permitfee established.
= Limit on alcohol advertising and 1979: Alaska Local Option law; communities can prohibit the sale
promotion that targets people under 21 and importation o falcohol, restrict the types o flicenses available,
VEArS and restrict alcohol sales to community-owned liquor stores.
- - 1983: Anchorage restricts hours ofsale o falcoholfrom 20 hours
= Restrict alcohol sales on public oer day to 16.
property (parks)

1983 (AK), 1991 (US): Small increases in alcohol excise taxesfor
= Postwarning signs at alcohol beer, wine and spirits.

establisments: “Supplying alcohol © - . .
1984: Anchorage Municipal ordinance prohibits happy hours and

people under age 21 sacrine limits multiple drink sales to the same individual.
= License individuals who serve or =l 1985: Alaska state law reduces the number o fliquor licenses by
alcohol population (from 1/1500 pop.to 1/3000 pop. for bar/liquor store

. . . licenses.
Source: University ofMinnesota, Alcohol

Epidemio|ogy Program, 2000 1985-87: (US) The Minimum Legal Drinking Age (MLDA) is

raised nationwide from 18 to 21 years o fage.

1986: Alaska state law is amended to allow communities to prohibit
possession by the local option election.

m A Refe
uypret m " 1. Alcohol Health & Research World, Vol. 17, Vo. 1, 1993

2. State of Alaska, DHSS, Division of Public Health, Behavioral Risk Factor Survey, AnchorageRegion
data, 1998
3. Municipality of Anchorage, DHHS, Analysis of Police Action & Characteristics of Reported
Domestic Violence in Anchorage, Alaska, 10 year study, 1989-98
4. Alcoholism: Getting the Facts, NIH Publication, No. 96-4153, 12pp, 1996
) . 5. Journal of American Mrlical Association, Vol.284, No 12, 9/27/2000, “Age of Drinking Onset &
Gy InFronttin Unintentional Injurv involving drinking” ’ ’
6. Alcohol Epidemi-' gy Program, University of Minnesota, 2000
7. 1999 Annual rep r., State of Alaska, Advisory Board on Alcoholism &DmgAbuse, Alaska Dept, of
Revenue, Fall,: 0
8. US Dept, of Health & Human Services, NIH NIAAA, 1997, 9th Special Report to the US Congress on
Alcohol and Drug Abuse
9. University of Southern California Chronicle, 1995, "More Bars and Liquor Stores Equals More
Violent Crime, Research Shows, Vol 14, No 29, April 24, 1995
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ADULTS DON

»

http://www.parentleen.com/adults_don'l_give_leens_alcohol.htm

ADULTS DON'T GIVE TEENS
ALCOHOL.... GET IT???7

By Barbara Cooke © Chicago Tribune 2000

Mike and Molly throw the best keg parties in town. The beer flows as burly varsity football
players collect car k '<at the door. Teens mill around, shouting over the pounding music,
hugging and “high-living" the couple. Mike and Molly are so popular they could have been
voted Prom King and Queen.

The problem is Mike and Molly graduated high school 25 years ago, and this is their son’s
graduation party. And the family is planning a few more beer bashes during the summer.

“Some parents see drinking as a sign of an adulthood. ‘Now that you’'re graduating, you're
an adult.” But they’'re STILL under 21," stressed Richard Yoast, director of the American
Medical Association's office of Alcohol and Other Drug Abuse. “Some parents seek the
approval of their teens and want to be looked up to. It astounds me that they think that as
long as they are serving the alcohol, they can control their kids and other kids' actions."

"These parents think they should be nominated for Parents of the Year’They
regard themselves as enllgihtened crusaders for their teens. They walk the walk and
talk the talk ”ex;;lams Carleton Kendrick, Family Education Network family
therapist. "They'e so desperate to be considered cool by their kids that they
believe the lawdoesn'tapply to them. They think theyte'wiser and better than the

parents who wontprovide alcohol."

When you add drinking to natural teenage curiosity and pleasure seeking, the results can
range from lowered self esteem of a girl who had sex with several guys at a party, throwing
up all over someone’s carpet and saying something regrettable, to tragedies like diving into
a shallow pond, fighting and injuring or kiling someone, Kendrick notes. “These parents
know that kids are going to drink but they've decided to be the responsible ones and
supervise their drinking. Why not pass out condoms and foam and say, 'You're going to do
this anyway so why not here? Go have some safe sex and have fun’."

Interestingly, the mixed messages that parents send when they “bargain” with teens and
allow them to drink at home may be to blame for excessive teen drinking. A 1993 study
0f15,000 students by the Minnesota-based Johnson Institute, which fights alcohol use at
school and work, showed that permissiveness at home affects adolescent choices more
than peer pressure. Many times this sends the message that fun revolves around a can of
beer. The University of Michigan’s Monitoring the Future most recent study reveals that 82
percent of 12th graders admitted drinking during the past year. But it comes as a shock to
many parents that some parents feel they can be "buddies" with their teens if they let them

drink.

George Lesmes, an Evanston resident and father of four teenagers, was amazed to
discover that some parents serve kids. "Alcohol for teens is zero tolerance in our house.
It's totally inappropriate. And our kids all know that they do not have our permission to

drink at anyone’s house."

His oldest son Tony, 19, a sophomore at University of lllinois, said, “I think parents
who serve alcohol to their kids’ friends have a real ptoblem. Why would they want to have
a bunch of drunk kids in their house? And what parent in their right mind would put their
kids and other kids in the position to get into trouble?"

"It's pretty pathetic if parents rely on their teen’s definition of fun. Of COURSE | liked to
drink in high school and thought is was really cool when certain parents let us drink at their
house," recounted Leslie Cornis, a data base account manager from Chicago. But now, at

1/16/2002 2:52 PM
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age 28, an older wiser Cornis says, “l| knew back then it was wrong. When | have kids |
won’'t appreciate it when other parents serve alcohol.”

Your teen may whine, “You're the ONLY parent who won't let their kids drink when they’re
seniors.” But the Princeton, New Jersey-based Robert Wood Johnson Foundation
commissioned a study :n 1998 and found that 96 percent of Americans view underage
drinking as a significant problem and support measures that would reduce teen drinking.
The study also showed that 83 percent of respondents favored punishment of adult
providers. “Underage drinking is a factor in nearly half of all teen automobile crashes. It
also contributes to suicides. homicides~and fatal injuries, and is a factor in sexual assaults
and daje_rapgs," Robert Wood Johnson vice president Nancy Kaufman stated.

The University of Minnesota’s School of Public Health round that teens whose parents or
friends’ parents provided alcohol for parties were more likely to drink, get into traffic
crashes, get involved in violence and participate in thefts. Mothers Against Drunk Driving
surveys estimate that when parents “bargain" with their kids and let them drink as long as
they promise not to drive, teens are more likely to drive after drinking or be in a car with
someone who is drinking.

“Parent-sponsored drunkfests make it harder for the kids who don’t drink and parents who
wont let their kids drink. It's almost an inherent challenge that these parents lay down by
saying, ‘I'm sponsoring this because | think your teen is mature enough to drink
responsibly..” Kendrick asserted. "A teen who doesn't drink or whose parents say it's
wrong thinks, 'What's wrong with me? Am |the only one who feels this way?’ But there is a
huge difference between kids experimenting with alcohol and kids drinking with adult

approval.”

Debby Hutter, a Wilmette mother of four adolescents, agreed with Kendrick’s assessment.
“| feel like 1 would be ostracized if | said my daughters couldn’t go to a prom or graduation
party because there was drinking going on. My daughters say to me, ‘Mom. You just don’t
get it.” But I don’t get how parents — even if they take away the car keys— can justify
serving 16,17 and 18 year olds beer. Kids make bad choices, but what can you do when
parents facilitate those choices? It's totally disgusting to watch these kids get drunkl"

.“Some kids don’t want to drink. They want an out and their parents provide a good
excuse. If kids say 'Want some?’ and they say, 'No, my parents will kill me," most kids say,
“Ok, that's cool, there's more for me!" said Courtney Michna, 18, a New Trier High School
senior. “But if parents are saying 'Go ahead, it's perfectly fine to drink,' then what out do

they have?"

National Family Partnership spokesperson Milton Creagh reminds parents that too many
drinks ingested either accidently or intentionally can result in alcohol poisoning...which can

result in death.

“Alcohol is a drug that numbs the brain. If too much is used, it paralyzes the nerve center
in the brain and puts the brain to sleep. When the brain slows down, so does the
respiratory system,"” said Creagh. “When the Imgs and heart stop sending oxygen to the
brain, breathing stops. Are you going to monitcr every teen at your party to make sure
there's no binge drinking going on?"

In fact, the Centers for Disease Control repons that 32 percent of high schoolers are
binge-drinkers. Yet a poll conducted by the group Drug Strategies showed that only three
percent of parents thought their teens had indulged in binge-drinking in the past month.

In 1997 a 16-year-old Orland Park girl won an $80 bet by chugging a quart of 107-proof
alcohol at a party. The Sandburg High School sophomore had been drinking with her best
friend for six hours before they returned to her friend's house at 2 AM and fell asleep on
the bed. They found her dead lhe next day. Her blood alcohol level was .381.

Louis Kraus, division head of child and adolescent psychiatry at Evanston Hospital,

recalled parents defending their actions with, "They're going to college in a few months
and they'll do what they want and | can’t stop them, so why should | try now?' They forget
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that 70 to 80 percent of first time sexual encounters occur when kids are under the
influence. They’re also less likely to use a condom, because their decision making is totally
impaired. Just one night and they can carry away an infection that lasts a lifetime.”

“Adolescent males get a few drinks in them and soon they drop every barrier to civilized
behavior. The more drinks they consume, the quicker they degenerate into base instincts,”
asserted Jerry Elsnc-, executive director of the lllinois State Crime Commission. “When
you provide the beer, and those hormones are running wild, you have only yourself to

blame!"

“Making it ‘'safe’ for kids to drink is a complete contradiction of terms!" maintained
Shepherd Smith, president of the Washington, DC-based Institute for Youth Development.
“We have laws regulating use by age because of the lack of physical maturity and
psychological maturity. We've learned that people under the age of 21 have dramatically

impaired judgement.”

Smith urged parents to rethink just what 'responsible drinking' is for someone under the
age of 18. "Parents think THEY did it, so their kids can do ittoo. After all, parents don't
want to sa, ‘hatthey did as teens was all wrong."

What to do if you find out that your teen is going to a party where parents are serving
alcohol? "You can say, ‘You can’t go’, or you can call the parents and remind them in a
non-confrontational way that neighbors often call the police and it's embarrassing and
legally costly to parents when they are arrested. When police come to break up a party,
everyone is arrested, even those who are not drinking," suggested Smith. “Some parents
even call the police and ask them to call the parents and remind them what the

consequences could be.”

Creagh recounted a party two years ago where parents let their teenager have a
drinking party. They collected the car keys and went upstairs. But there was a fight and
one of the boys was stabbed to death. The fingerprints of another guest were on a knife
and he was charged with murder, yet he never remembered stabbing the boy because he

was so drunk.

“Adults who serve alcohol are playing economic Russian Roulette," Creagh maintained. “I
say to them, ‘If you can’t dig deep and find the moral backbone to refuse to serve alcohol
to your teenagers and their friends, then at least look at the legal ramifications that could
cost you all your money. Maybe that will pound some sense into your head."

"Parents are supposed to have arrived at maturity, while kids are sup?o_sed to be
passing through adolescence on the way to adulthood. You can empathize, but you
don't have_to join your teen,” Kendrick asserted. "They need.you topoint them in
the right direction'and keep them safe. You're supposéd to give them wisdom, nota

keg party in the basement."

Its The Law

What is the state of the law in the state of lllinois right now? Paul Froehlich, coordinator of
the Operation Straight ID Program for the lllinois Secretary of State’s office, explained that
the lllinois Liqguor Control Act of 1997 makes it illegal to sell or provide alcohol to anyone
under the age of 21. Any person who does so is guilty of a Class A misdemeanor, which
includes a fine of not less than $500. Any city or town with home rule provisions can add
to, but not lessen, the penalty. Many times this punishment is viewed as a slap on the

wrist.
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Parents must understand that, "if you host a party and provide alcohol, you're contributing
to the delinquency of a minor. Unless the child is 21 years old, you can't authorize or allow
him to drink,” said Froehlich. "Any of your child's friends who drink at your house are your
responsibility.” A parent can be criminally prosecuted for providing alcohol to a minor. In
other words, if an underage drinker breaks into someone's house, vandalizes property,
rapes or kills someone, parents are criminally responsible if they provided them

alcohol.

lllinois State Representative Tom Dart and State Senator Patrick J. O'Malley will
cosponsor a Child Safety Act bill next session that allows civil suits against adults who
serve alcohol illegally to adolescents younger than 18 year old. This "social ho liability"
legislation is aimed at preventing teen drinking that results in death and serious bodily

injury.

"lllinois law addresses penalties for taverns or liquor stores who sell alcohol to
minors," O’Malley said. "Now we're telling adults who provide alcohol to kids under the age
of 18 that they could face civil penalties and lawsuits if someone is in an accident or killed
as a result of these kids drinking alcohol. It's contributing to the delinquency of a minor."

Richard Mallen, a Chicago attorney, said that civil cases were thrown out several years
ago because there were no laws in the state of Illinois That held adults responsible for
serving alcohol to a minor, so courts “invited legislators to make a change. The wording is
‘knowingly’. Thirty states have civil liability laws now," Mallen explained. “Kids are kids.
They think they can handle it, but they can't it. They are not mature enough. It's up to
adults to guide them. It's lucky that more kids are not killed or hurt."

Carleton Kendrick, a Boston area family therapist, agreed that change rests in the lap of
adults. "Legislation can not enforce the morality that is not present in a parent.”
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