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reconciliation, we affirm its decision to set aside the separation

decree.
13. -FACTS AND PROCEEDINGS

A Factual Background
1+ Thg__p_re-separation relationship

Danny and Cail Glasen met in Hawaii in 1984, while Danny

was opening a restaurant with business partners there. At that

time, Danny was married but estranged from his first wife, and
Danny and Gail began living together shortly after they met.
During their time in Hawaii, Gail worked with Danny on his

restaurant for about six or seven months. After that, Danny sold

his interest in the restaurant and the two moved to Cordova. Danny

obtained a divorce from his former wife shortly thereafter.
From the beginning, Danny and Gail have had an erratic

and tumultuous relationship, marked by periods of separation and

reconciliation. After moving to Cordova in the summer of 1985,
Gail left Danny for a short period before moving back in with him.

Gail and Danny had their first child, Drake William
Glasen, in September 1986. After nine months, Gail again left
Danny because his "party" Jlifestyle bothered her. She moved to
Morro Bay, California for about a month and a half with the baby.
The couple reconciled, however, and got married in August
1987 in Reno. Gail returned to Cordova with Danny and stayed there

until their daughter Meriah Victoria was born in June 1988. The

Glasens bought a luxury home in Malibu, California, for $550,000 in

1988. Gail lived there with the children until August 1993, while
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Danny remained in Cordova and intermittently visited the Malibu

home.

In July 3991 Danny filed a complaint for legal separation
and, through his attorney, prepared a separation agreement for Gail
to sign. The separation agreement characterized nearly all
property, except for the Malibu home and the Glasens' yacht, as
Danny's separate property to which he was entitled. This property
included, for example, the Cordova home, the Cordova cabin, Orca
Oil stock, an escrow account, land in Cordova, Danny's pension, and
other property and resources. Notably, the separation agreement
did not contain any values for any marital or separate property,

any marital or separate debts, or either of the parties' salaries

or income.

As for the Malibu house, the agreement stated that after
satisfying all debts and reimbursing Danny for his mortgage and
maintenance payments, Gail should receive the sale proceeds. In

addition, the agreement stated that Danny and Gail would jointly
own the yacht and be equally responsible for all related expenses.

The parties agreed to joint custody of their children,,
and Danny agreed to pay $2,000 a month in temporary child and
spousal support. Gail signed the agreement without the assistance

of counsel because she "trusted Danny, and she just wanted to make

Danny happy and sign it.

Shortly after Gail signed the agreement, the superior

court granted a decree of legal separation incorporating the
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agreement. During the hearing -- at which Gail was not present

Danny assured the standing master that Gail would receive between
$450,000 and $600,000 from the sale of the Malibu home after
expenses. They also assured the master that the settlement
agreement would obviate the need for spousal support. When Danny
and Gail ultimately sold the Malibu home, however, they barely made
enough money to cover their costs and netted only $419.89.
Finally, Danny testified that the agreement would allow for future

reconciliation.

3.

After the superior court entered the decree of legal
separation in 1991, the Glasens remained married and reconciled a
few months later. Their sexual relationship resumed, and their
marital relations continued as they had before the separation. For
the next two years Gail lived in the Malibu home while Danny
commuted from Cordova to visit. Then Gail moved back to Cordova
with the children to be with Danny and enroll Drake in school. The

Glasens remained in Cordova together for two more years.

During this entire period — from 1991 through 1996
Danny and Gail remained a financial and marital unit. They filed
joint tax returns, maintained joint credit cards, and also kept a
joint bank account. Moreover, Danny voluntarily supported Gail and
the children by wiring them money, paying bills, and depositing

money in the joint banking account. The Malibu home remained in

joint title.
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In January 1996 Gail and the children moved to Juneau so
that Gail could pursue her education. Eut even then, she returned
to Cordova during the summer with the children to be with Danny.

In the spring of 1997 Danny and Gail decided to move to
Cambria, California, and buy a home there. They flew to California
together to look for real estate and business opportunities.
Before they could make the move, however, Danny and Gail had an
argument that precipitated the present divorce action. Danny filed
for divoice in July 1997 and sought to enforce the 1991 separation
agreement.

B. Procedural History

After Danny filed for divorce in July 1997, he reguested
that the 1991 separation agreement be merged into the divorce
decree. Superior Court Judge Elaine M. Andrews granted the
divorce, but declined to incorporate the 1991 agreement into the
divorce decree. Instead, Judge Andrews scheduled an evidentiary
hearing to determine whether the agreement was valid and
enforceable. The superior court did award visitation and custody
under the terms of the 1991 agreement, but required that child
support conform to Alaska Civil Rule 90.3 guidelines. The court
also ordered interim spousal support and attorney's fees for Gail.

Ultimately, the superior court determined that although
it had authority to enter the decree of legal separation in 1991,
the separation decree was interlocutory rather than final. On
alternative grounds, the superior court concluded that Gail had met

the Civil Rule 60(b)(6) requirements to set aside the decree.



Finally, the superior court determined that under a post-nuptial

contract analysis, the 1991 agreement did not "meet the fair and
reasonable test or survive an equitable estoppel analysis.” The

court entered a Pule 54(b) certification of final order, and Danny

timely appealed.
[11. STANDARD OF REVIEW

To the extent that this case presents a question of law,
we exercise our independent review.l We will disturb the superior

court's factual findings only if those findings are <clearly

erroneous.2 "It is the function of the trial court, not of this

court, to judge witnesses' credibility and to weigh conflicting

e:vidence."3
Moreover, we "will not disturb a trial court's grant of
a Rule 60(b) motion except upon a showing of an abuse of

discretion."4 And we will find an abuse of discretion only when

"left with a definite and firm conviction, after reviewing the

whole record, that the trial court erred in its ruling."5

See Knutson v. Knutson, 973 P.2d 596, 599 (Alaska 1999).

See idL.

ld. at 599-600.

McGee v. McGee, 974 P.2d 983, 987 (Alaska 1999)
(quotation omitted).

JcL. (quotation omitted) .
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V. DISCUSSION

A The superior Court's Authority to Enter the Separation

Decree

Gail argues as a preliminary matter that the superior
court lacked authority to enter the separation decree in 1991
because actions for legal separation do not exist in Alaska. After
finding “inferential authority recognizing the validity of
separation agreements,” the superior court concluded that it
possessed jurisdiction when it granted the decree in 1991.

Although there is no statute that directly authorizes
courts to enter separation decrees, the superior court reasoned
that the legislature's references to "legal separation” in statutes
pertaining to child custody and support indicate that individuals
may bring such actions. The superior court noted that although
some statutes refer to "legal separation,” these provisions do not
specifically authorize courts to grant legal separations.6 Danny,
on the other hand, maintains that because actions for separate
maintenance exist at common law, the superior court possessed
authority to enter the separation decree here.

We need not decide in this case whether courts in Alaska
may enter decrees of legal separation. Instead, we affirm the
superior court's decision because we conclude that the decree, even

if authorized, was not a final order and that the Glasens'

reconciliation dissolved the decree.

See AS 25.24.150(a) (governing child custody judgments);
AS 25.27.900(5) (governing the Child Support Enforcement Agency).
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B. [lie__gep_ar.ati.cin mDecree 1s Status as an Interim Order
Danny disputes the superior court's conclusion that the
Glasens' 1991 separation agreement was not a final property

division. We agree with the superior court that the legal

separation decree was an interim order that was "provisional and

conditional, affording an opportunity for reconciliation."7 First,
Danny's testimony from 1991 indicates that he did not intend the

separation to be final. He and Gail specifically chose to separate

rather than divorce because they Dbelieved they might still

reconcile.8 Danny testified that "we don't want to totally, even

though we can't get along, we're incompatible right now, we don't

want to totally close the door on it for the future if something

does happen we can get together." Thus, Danny himself believed

24 Am. Jur. 2d Divorce & Separation § 409, at 571 (1998) .

The treatises also refer to legal separation as "limited divorce"
and "judicial separation,” noting that there are no meaningful
distinctions between these terms. See Judge Joyce Hens Green et
al., Dissolution of Marriage 8§ 3.02, at 125 (1986) ("The Ilimited
divorce is also called . . . legal separation, or judicial

229

separation."); 24 Am. Jur. 2d Divorce & Separation § 1, at
(1998) ("Absolute divorce is a judicial dissolution of the
marriage . . . whereas limited divorce, sometimes referred to as

legal separation is a change in status by which the parties
are separated and are precluded from cohabitation, but the actual
marriage is not affected."). Thus, we refer to the action in this

case as simply "legal separation.”

States that recognize legal separation as an action
distinct from dissolution or separate maintenance provide for
termination or revocation of the separation decree upon
reconciliation. See Or. Rev. Stat. § 107.475 (1999) (requiring
courts to fix duration of legal separation decree and providing
that when the judicially determined time expires, "the decree shall
have no further effect"); Wis. Stat. Ann. § 767.09 (West 1993) ("A
decree of separation shall provide that in case of a reconciliation
at any time thereafter, the parties may apply for a revocation of

the judgment.") .



that he and Gail might reconcile, indicating that the separation

was not a permanent arrangement.

Moreover, the test of a final judgment "is essentially a

practical one."9 We have stated:

The basic thrust of the finality
requirement is that the judgment must bhe one

which disposes of the entire case, ". . . one
which ends the litigation on the merits and
leaves nothing for the court to do but execute
the judgment.” Further, the reviewing court

should look to the substance and effect,
rather than form, of the vrendering court's
judgment, and focus primarily on the
operational or "decretal” language therein. 110l
The Glasens' decree of legal separation fails this test of
finality, for it provides that the child custody and property
settlement agreement "shall be incorporated in any final judgment
issued in this action or in any decree of divorce where ever issued
" This clearly implies that the separation decree itself s
not the "final judgment issued in this action." Further, the
decree demonstrates that it is only a stepping stone on the path to
divorce as it provides that "at any time hereafter either party may
calendar an uncontested divorce hearing for the purpose of
terminating the parties' marriage." Thus, the separation decree
was an interim rather than a final order.

Finally, a contract that purports to embody a final

property distribution, but which does not list or describe all of

City and Borough of Juneau v. Thibodeau, 595 P.2d 626,
628 (Alaska 1979) .

a0 Matanuska Maid. Inc. v. State, 620 P.2d 182, 184-85
(Alaska 1980).
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the spouses' property or assets, is invalid as a final property
division.1l The Glasens' separation agreement did not fully list
or describe all of the marital property that existed in 1991.
Indeed, the Glasens may have continued to acquire marital property
or debt from 1991, when the separation decree was entered, to 1997,
when Danny filed for divorce. Because the Glasens continued their
marital relationship for approximately six years after the initial
settlement agreement, that agreement could not have embodied a
final property division.

We conclude that the Glasens' decree of legal separation
could not be a final judgment. Thus, even assuming that Alaska law
authorizes entry of a separation decree, the Glasens' separation
decree was valid only insofar as it settled certain support and

property issues between the spouses while they were separated.

C. The Glasens' Reconciliation
[t is well recognized that a legal separation decree
ordinarily terminates "if the parties become reconciled and resume

cohabitation."12 The superior court found that Danny and Gail
reconciled about three months after the separation decree was

entered. Danny asserts that because Gail committed adultery during

1 See l.acher v. Il.acher, 993 P.2d 413, 419-20 (Alaska 1999);
Musser v. Johnson, 914 P.2d 1241, 1242 (Alaska 1996); 24A Am. Jur.
2d § 1111, at 533 (citations omitted).

12 24 Am. Jur. 2d Divorce & Separation § 409, at 572 (1998).
Some jurisdictions that statutorily authorize judgments for legal
separation require the parties to make a joint application to the
court for an order of termination. See id. and n.61. In many
jurisdictions, however, the separation decree automatically
terminates, or its effect is destroyed, once the parties reconcile.

&EE id. and n.60.
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their separatio.. and sporadically lived in California, the superior
court erred in concluding that they reconciled. Gail counters that
they reconciled within a few months of their separation, and that

"nothing changed in the pattern of their marriage."

Although we have never defined "reconciliation”

expressly, one authority has stated that

reconciliation means a voluntary resumption of
marital cohabitation in the fullest sense.
This ordinarily requires living together as
husbhand and wife, engaging in sexual
relations, and where possible, establishing a
joint domicile.

But a reconciliation may be found to exist
without the resumption of a matrimonial
domicile if the parties live together as
constantly as the circumstances permit.1131

In addition, when spouses reconcile and indicate through their
conduct "the intention of rescinding the separation agreement in
whole or in part, effect should be given to their action."14

In this case the superior court found sufficient facts to
support its conclusion that Danny and Gail had reconciled:

After the separation agreement was ordered,
the couple cohabitated [sic] and had sexual
relations. They filed joint tax returns for
the years between the legal separation and the
divorce. In all ways Danny and Gail operated
as a marital unit. Danny did not pay child

e Homer H. Clark, Jr., The Law of Domestic Re!
United States § 19.7, at 437-38 (1998) (footnotes omitted); see
also 24 Am. Jur. 2d Divorce & Separation § 34, at 253-54 ("If the
parties resume the marital relationship by unequivocal acts, it 1is
said that the parties have reconciled, even if the reconciliation
fails after a short time.") (citation omitted).

14 Clark, supra note 13, 8 19.7, at 439.
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support as the parties contemplated in the
Separation Agreement, because the Glasens
functioned as a family unit.

The record supports the superior court's findings: Danny and Gail

maintained both a commuter relationship and a cohabitation

relationship, and they continued to function as an economic unit.
They filed joint tax returns, maintained joint credit cards, and

also kept a join™ bank account. As the trial court found, the

Glasens' reconciliation, cohabitation, and economic commingling

indicated an intent to behave as a marital unit and rescind their

separation agreement. Based on these facts, we conclude that the
superior court did not err in finding that the Glasens reconciled.

Thus, the Glasens' reconciliacion after their separation
provides a separate basis for affirming the superior court's

decision not to incorporate the separation decree into the divorce

decree.
D. Interim Alimony and Interim Attorney's Fees
Danny also argues that the superior court erred in
awarding interim alimony and attorney's fees to Gail. The superior

court did not, however, certify those awards as final orders under

Civil Rule 54(b); it only certified its decision to set aside the

separation decree.15 Thus, the interim alimony and attorney's fees

15 Alaska R. Civ. P. 54(b) states:

When more than one claim for relief is
presented in an action, . . . the court may
direct the entry of a final judgment as to one
or more but fewer than all of the claims or

parties only upon an express determination

that there is no just reason for delay and
(continued...)



awards are not proper matters for appeal, and we therefore do not

decide whether the superior court erred in granting those awards.

V. CONCLUSION

Because the Glasensl 1991 separation decree was not a
final judgment, we AFFIRM the superior court's decision to deny

Danny’s request to incorporate the separation agreement into the

1997 divorce decree

15(...continued)

upon an express direction for the entry of
judgment. I'n the absence of such
determination and direction, any order or
other form of decision, however designated,
which adjudicates fewer than all of the claims
or the rights and liabilities of fewer than
all the parties shall not terminate the action
as to any of the claims or parties, and the
order or other form of decision is subject to
revision at any time before the entry of
judgment adjudicating all the claims and the
rights and liabilities of all the parties.
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Summary

You wished to know the jivorce rate in Alaska and how it compares to rates across the country.
You requested information on the economic impacts of divorce on women and children in
Alaska. Additionally, you wished to know the percentage of public assistance coses that are
single-parent households and the percentage that are married-parent households.

After increasing for several years, the divorce rate in the nation and in Alaska has been declining
since about 1980. From highs of 5.2 (nationwide) and 8.8 (in Alaska) during 1980, the divorce
rate declined to 4.4 divorces per 1,000 population nationwide and 5.0 divorces per 1,000
population in Alaska in 1996. Thus, the drop (a 43 percent decline) in Alaska’'s rate has been
more dramatic than that in the nation as a whole. Several factors contribute to Alaska’s
relatively high divorce rate, including the state’s higher percentage of individuals within the prime
age group for divorce (20 - 39) when compared to the nation as a whole and Alaska’s relatively
smaller percentage of individuals who are 50 and over— the age group least likely to divorce.

W hile divorce adversely impacts the financial resources of custodial mothers and their children,

it is important to note that approximately 43 percent of the births in Aiaska are to unmarried
mothers and nearly half of the divorces involve no minors whatsoever. Approximately 73
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percent of public assistance recipients in Alaska in 1996 were single-parent families;
nevertheless, attempting to draw conclusions about the effect of divorce on public assistance
participation is problematic given the high percentage of recipients who may have never
married. Likewise, the approximate 17 percent of public assistance recipients classified as dual-
parent families, can not be automatically equated with the "American Dream” family unit
experiencing hard times. Nor can antisocial behavior be linked directly to divorce although at-

risk youth are often from single-parent households.

The Divorce Rate in Alaska and the United States

The most commonly used measures of divorce are the number of divorces, the crude divorce
rate (the number of divorces per 1,000 total population), and the divorce rate per 1,000 married
women aged 15 and over. These measures are based on the numbers of divorces (including
absolute divorces, annulments, and dissolutions of marriage) reported by states to the National
Center for Health Statistics (NCHS) and population estimates generated by the U.S. Census
Bureau, and they show recognizable and persistent patterns across the country.

According to the NCHS’s most recent comprehensive analysis of detailed divorce data (1990),
the crude divorce rate for the nation as a whole was 4.7 (that is, 4.7 divorces per 1,000 total
population).1 At thattime, Alaska ranked 15th, with a crude divorce rate of 5.7.2

Provisional divorce data from the NCHS and population data from the U.S. Census Bt/ >au have
since that time shown a steady decline in the crude divorce rate of both the nation and le state
of Alaska. According to recent provisional data, the crude divorce rate for the country as a
whole in 1996 had dropped to 4.4.3 By comparison, Alaska's crude divorce rate for the same

year was 5.0. Ba”ed on provisional data from the NCHS, we estimate Alaska's rank among

states for 1996 at between 13lh and 20,hin the nation.4

The following table shows I/.S. and Alaska divorce rates at five-year intervals from 1965 through
1995. We have also included rates from 1971 and 1996 to provide a more complete picture of
the trends in divorce rates both in Alaska and in the nation as a whole. The divorce rate rose
steadily between 1965 and 1980, both in the United States and in Alaska; at that point, however,
the rates began to decline. As you will see from the table and accompanying figure below, while
Alaska’s divorce rate was significantly higher than that in the rest of the country, the decline was
far more dramatic. While the U.S. rate declined from a high of 5.2 in 1980 to 4.4 in 1996,
representing a 15 percent drop, the rate in Alaska declined from a high of 8.8 in 1980 (the

1Divorces/total population X 1,000 = crude divorce rate. The most recent comprehensive analyses of detailed divorce data were
compiled for 1990. Because of decreased state and federal budgets, NCHS suspended collection of detailed data inJanuary 1996.
Data collected after 1990 is considered provisional. Currently, no federal or private organization completes the detailed analyses of

nationwide divorce data previously provided by NCHS.

2National Center for Health Statistics, “Advanced Report of Final Divorce Statistics, 1989 and 1990,“Monthly Vital Statistics
Report, March 22,1995,

3National Center for Health Statistics, "Births, Marriages, Divorces, and Deaths for June 1997, Monthly Vital Statistics Report.
January 28,1998. Preliminary data for 1997 show the divorce rate leveling off—the U.S. divorce rate for 1997 is 4.3; the Alaska divorce

rate for 1997 is 5.1.

4To estimate state rankings for 1996, we used provisional divorce statistics from the NCHS and U.S. Census Bureau estimates of
state populations for 1996 as reported inthe Congressional Quarterly's State Fact Finder, 1998; Rankings Across America. Because
divorce data were unavailable for seven states, wo are unable to more precisely establish state rankings.
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recession following the end of the pipeline construction boom) to 5.0 in 1996, a drop of 43

percent.

Table 1: Crude Divorce Rates, U.S. and Alaska, 1965-1996

Year U.S. Alaska
1965 2.5

1970 3.5

1971 3.7 5.6
1975 48 7.1
1980 5.2 8.8
1985 5.0 7.5
1990 4.7 5.5
1995 4.5 51
1996 4.4 5.0

Notes:
Because Alaska data for 1965 and 1970 were not readily available, we have included data from 1971. Alaska's

crude divorce rate was uncharacteristically high during the recession following the pipeline construction boom: 7.8 in
1976; 8.7 in 1977; 8.3 in 1978; 8.6 in 1979; and peaking at 8.8 in 1980.

Sources:
National Center for Health Statistics, "Divorces and Annulments and Rates, United States, 1940-90," Monthly Vital

Statistics Report, March 22,1995; and Alaska Bureau of Vital Statistics, Annual Reports, various years.

Figure 1: Crude Divorce Rates, U.S. and Alaska, 1965-1996

100

-t— U.S.
ma— Alaska

1965 1970 1971 1975 1980 1985 1990 1995 1996

Notes and Sources: See Table 1, above.

When examining Alaska’s divorce rate, particularly in relation to that of the nation as a whole, it
is important to note that a number of other factors impact the crude divorce rate. Age is the
primary demographic characteristic that influences overall divorce rates.
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According to NCHS demographers, the following patterns are persistent and recognizable across

the country:

¢ Divorce occurs with the highest frequency among men who are between the
ages of 20 and 24 and among women who are between the ages of 15 and

19.

. Divorce rates are characteristically high among men who are between the
ages of 25 and 39 and women who are between the ages of 20 and 39.

. Divorce rates drop sharply with age.

As descnbed in a report previously prepared by this agency, Alaska may have substantially the
same divorce rates by age as the nation as a whole. However, because a relatively larger
proportion of Alaska’s population is between the ages of 20 and 39 (the highest divorce rate age
group), and a relatively smaller proportion of the population is over the age of 50 (the lowest
divorce rate age group), Alaska naturally has a higher overall divorce rate.5 Furthermore,
Alaska normally has one of the highest levels of in, out, and gross migration— largely a
phenomenon of adults within the highest divorce rate age groups. Of particular note in this
regard is the fact that divorce data are compiled by state of occurrence, not residence, so
migration may artificially inflate Alaska’s divorce rate. Table 2 shows the relative percentage of
the U.S. and Alaska populations in the highest and lowest divorce rate age groups as of July 1,

1996.

Tabic 2: Percent of Population in High and Low Divorce R ate

Age Groups, July 1, 1996

Ages 20 - 39 Ages 50 and Older
u.s. Alaska us Alaska
30 33 26 16

Sources:

"Resident Population of the United States: Estimates by Age and Sex,” U.S. Bureau of the Census, May
29, 1998, http:llwww.census.govipopulationlestimatesinationlintfile2-1.txt-, and "Alaska Total Population
Overview: 1996 Estimates," Alaska Department of Labor, Research and Analysis Section, Demographics
Unit, http:llwww state.ak.usllocallakpagesILABORIresearchlpoplet.htm.

Age and migration characteristics combine with peculiarities of Alaska’s divorce laws— including
convenient procedures and lenient grounds, residency requirement and waiting periods— and
relatively uncongested courts to contribute to the state's relatively high overall divorce rate.
De ite these factors, Alaska’s divorce rate has dropped dramatically in the last several years—

a trend that appears to be continuing.

5Patricia Young, ‘Divorce in Alaska," Alaska Legislative Research Agency, 91.292, November 12,1991; included as Attachment
A
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Economic Impacts of Divorce on Women and Children in Alaska

According to a 1991 evaluation of the effectiveness and impact of Alaska's child support
guidelines used by the Alaska Court System, in the majority of cases in which fathers were
granted primary physical custody of children, their post-divorce per capita incomes remained
relatively unchanged, increasing an aver ge of one percent; the non-custodial mothers' incomes
dropped by 2 to 22 percent, an average of 11 percent. In cases in which mothers were awarded
physical custody (approximately 72 percent of the cases studied), the families' per capita
incomes declined by 17 to 33 percent, depending primarily on the number of children involved,
for an average 28 percent decline from the pre-divorce level. In contrast, the non-custodiai
fathers' incomes increased by 31 to 118 percent, for an average 54 per cent. These changes
were for cases in which child support obligations were paid. When average arrearages were
considered, custodial mothers' incomes dropped by 35 to 42 percent while non-custodial fathers’

incomes rose by 45 to 192 percent.6

Although the guidelines for establishing child support obligations and the methods for collecting
such obligations have changed since the time of the study, it continues to be true that the

financial resources of custodial mothers and their children diminish after divorce.

When attempting to correlate divorce rates with the impact of divorce on Alaska’s children, it
should be noted that a high proportion of children in Alaska are born to unmarried mothers (43
percent in 1996), and not all divorces involve minors.7 According to the Alaska Bureau of Vital
Statistics Annual Reports, approximately half of all divorces in the state involve no minor

children.

Table 3: Percentage of Alaska Divorces Involving No Minor

C hildren
Year Percent
1976 46
1980 46
1986 50
1990 50
1996 49

SOURCE:
Alaska Bureau of Vital Statistics, Annual Reports, years as indicated.

_ cGinny Fay and Emily Read, Child Support in Alaska: An Evaluation ofthe Effectiveness and Impact ofAlaska's Child Support
Guidelines (Alaska Women's Commission and the University of Alaska, duly 1991).

7NCHS, Monthly Vital Statistics Report, Vol. 4£, No. 1 Supplement, quoted In NCHS, "Alaska Health Facts," FASTATS, updated
May 19,1998, http:llwww.cdc.gov/nchsi Avlfastats/alaska.htng(Juno 11,1998).
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Single Parent Families on Public Assistance

According to data supplied by the Division of Public Assistance, the division handled an average
of 12,198 Aid to Families with Dependent Children (AFDC) cases over the 18 month period from
July 1995 through December 1996. The following table shows the percentage of each category
of AFDC cases from March 1996, a month the Division considers representative of the year.

Table 4: Alaska AFDC Cases by Category, March 1996

Basic Cases Two-Parent
Family Totals
Child
Pregnant 2 Parents/1 . Cases (e)
Only/No . Single Parent
Women Incapacitated
parents Household (d)
fa) (b) ©
Number of Cases 1,066 160 128 9,304 2,127 12,784
Percent of all
8.3 1.3 1.0 72.8 16.6 100.0
Cases
NOTES:

Until 1997, the cash assistance program was knc vn as Aid to Families with Dependent Children; since its
restructuring, it is known as Temporary Assistance to Needy Families, and eligibility rules have changed somewnhat.
We have used AFDC data to correspond with the 1996 population and divorce data used elsewhere in this report.
(a) Cases general), involving eligible children cared for by relatives who do not themselves qualify.

(b) Recipients qur.ify by household income and resources and because ¢ pregnancy; they may or may not be

married.
(c) One parent |iunemployable because of disability.
(d) Cases include households Inwhich the parent Is single or divorced as well as households in which the other

parent is absent.
(e) Cases include two-parent households in which one parent is unemployed.

SOURCE:
Alaska Department of Health and Social Services, Division of Public Assistance.

According to the regulations governing AFDC, the division classified approximately 73 percent of
the public assistance cases as single-parent household cases, and approximately 17 percent
two-parent households. Nevertheless, one should not conclude that 73 percent of these cases
result from divorce. In addition to the fact that approximately 50 percent of all divorces in the
state involve no minor children, national statistics show that nearly half of all AFDC mothers

have never been married.8

On the national level, according to U.S. Department of Health and Human Services information
on welfare for 1997, across the country two-parent households represented 6.9 percent of the
welfare caseload. For the same time period, two-parent households represented 15.8 percent of

0“Mothers Who Receive AFDC Payments—Fertilityand Socioeconomic Characteristics," Statistical Brief, Bureau of the Census,
March 1995, http:llwM.census.govisQcdemolvAW. 15b2-95.html (June 13,1998); included as Attachment B.
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Alaska’s caseload.9 In other words, proportionately, there are fewer single-parent households on

welfare in Alaska than in the nation as a whole.

Correlation of Divorce to Antisocial Behavior

We contacted researchers with the Office of Juvenile Justice and Delinquency Prevention
(OJJIDP), as well as other national sources of information and statistics on families and youth,
including the National Conference of State Legislatures and the Family Law section of the
American Bar Association. In an effort to assist us in ascertaining if any data substantiates the
notion that divorce leads to antisocial behavior, researchers with the OJJDP also contacted
additional sources. We found no studies isolating and documenting the influence of divorce on
children in regard to social, educational, and/or emotional behavior and achievement. The
OJJIDP provided a survey of juveniles and young adults in long-term, state-operated juvenile
institutions, conducted in 1987. Results from the survey indicated that less than a third of the
youth lived with both parents while they were growing up. The study did not, however, assess
the number of those households that were single-parent households as a result of divorce. The

following were among the survey findings:

About 70 percent did not live with both parents while they were growing up.
More than half (54%) reported having primarily lived in a single-parent family.

Approximately 4 of 5 juveniles (82.2%) reported previously having been on
probation, and 3 of 5 (58.5%) reported having been committed to a correctional

institution at least once in the past.

Almost 43 % of the juveniles had been arrested more than 5 times, with over
20% of them having been arrested more than 10 times in the past.10

On the other hand, according to OJJDP researchers, the majority of juveniles that come into
contact with the court system do so only once. Furthermore, they note that since approximately
1980, the percentage of the overall population growing up in single-parent families is very similar
to that of the offender population. Nevertheless, undoubtedly, a correlation exists between the
dynamic of poverty, substance abuse, dysfunctional family structure and domestic abuse, and

contact with the justice system.1'

| hope you find this information useful. Please do not hesitate to contact us if you have

questions or need additional information.

0*“Tempoiary Assistance for Needy Families (TANF)—Two Parent Families as Percentage of Total Families on Welfare by State,"
Administration for Children and Families, U.S. Department of Health and Human Services, September 1997,
http:Ilwww.adf.dhhs.govinewsimay97_2p.htm (June 1?, 1998),

1AllenJ. Beck, Susan A Kling, and Lawrence A Greenfeld, ‘Survey of Youth in Custody, 1987," Special Report, Bureau of
Justice Statistics, September 1988.

" Eric Peterson, Office of Juvenile Justice and Delinquency Prevention, U.S. Justice Department, referring to rosults of studies
conducted in 1976 and 1991,
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Alaska State Legislature

P.0. Box Y
_ _ Juneau,l AH. 99811-3100
Legislative Research Agency s a07) 1oy aed
Noverber 12, 1991
VBVORANDUM
TO:
FRM:  Patricia_Youyg
Legislative Ana
RE: Divorce iIn

Research Request 91.292

You asked this agency to provice information ad statistics on divorce.  You
vere particularly interested in knoving the Alaska divoree rate, the length Of
time typically needed to dotain a divorce when custody and/or prope eg

must be resolved, ad the nunber of divorced couples who remarry

The most comon measures of divorce are the nurber of divorces, the crude
divorce rate (tre proportion of divorce per 1,000 of the entire popullation),
ad the divorce rate per 1,000 marriages. This rate is typicallybased on e
nurber of married women aged 15 ad over.l  Such measures shomrecognizable
ad persistent pattems across the country. Nevertheless, divorce, likeall
humen behavior, Is more easily counted than acocounted for.

Divorce Rates— Demographics

Data from 1988 have been used throughout this memorandum because later data are
stall considered provisional. Divorce rates are based on nurbers of divorces

(including absolute divorces, avulments, ad dissolutions of marriage)
reported by states to the Natioal Center for Health Statistics (\O5) ad
population estimates as of July 1, 19838, by the U.S. Bureau of Census.

According to the National Center for Health Statistics™ fimal data on 1988
diVOI(’jce statistics, &Tﬁ crmleI divo)rog rate for the U.S. Iiz;]sléi% V\ﬁgd 4.7 ggﬁe"
4.7 divoreces 1, population). carparison, Al ran el in
the nation, WFi)%I; a cruwde divoree ratewcf 6.4. Alaska™s rate of 6.4 wes
derived fran the calaulation of 3,342 divorces within a population of 524,000.

TIIhis rate can be calaulated by the nurber of married wumen or men aged
15 ad aowe; hovever, tre resulting rates will differ shigntly. Marital
status 1s self-reported ad not verified. Because individuals define thelr
marital status differently, the nurber of married women and men do not matoh.

Divorces/total  population x 1,000 - crude divorce rate.

National Center for Health Statistics, "Advance Report of Final Divorce
Statistics, 1988, Monthly Vital Statistics Report, May 21, 1991.
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More reoentdlvoroeardpxp,llatlmd'ita lied by the Alaska Bureau of Vital
Stataistics ad the Alaska Department of I'"S Alaska Population Overview:

J988 and Provisional 1989 Estimates , 1990, show the nurber of divorces for that
yearatbefw\een32998rd33708rdﬁepmjlatlmat531w The Alaska
divorce rate based on these figures would be 6.2 or 6.3 per 1,000 lation.
Using elther figure, honever, Alaska™s ranking among states would remain

Based on NOHS data, the US. divorce rate, which pesked at 5.3 per 1,000
population 1N the late 19/0s ad early 1980s, gererally declined through the
1980s to 4.7 In 198, a drgp of 0.6 divorces per 1,000 population, or
approximately 11 percent. The decline was more significait in Alaska. Han
8.7 N 1978 (the recession folloving the pipeline construction boan) t 6.4 In
1988, the Alaska divorce rate drogped by approximately 2.3 divorces per 1,000
population, or 26 peroent.  (Using state data, the drop would be 2.4 divoroes
per 1, CII) population, or approximately 28 peroent.) Provisiomal data from NOHS
the US. rates for 1980 ad 1990 Idlr‘g al:47tuttheAlaskarate
rgangtoGSmJ%ardSSmJ% trmeratesprovecaowrate
"s rak amog states for 1990 wvall be between 12th ad 18th.*"

Another way of measuring divorce is to conpare the nunber of divorces to the
total number of marriages within the pogoulation. The 1988 U.S. rate of divorce
married waren at or aove 15 years of age wes 20.7 per 1,000. Thus,
roxinetely 2 percent of the married coples in the U.S. divorced in 1968,
Alaska™s divorce rate per 1,000 married woren 15 years ad over for the sae
year wes agpproximately 29. 8.6 In other words, aoproximately 3 percent of
Alaska™s married couples divorced in 1988. Provisioal data for 1989 and 1990
suggest that this rate is also declining.  The 1990 Alaska divorce rate is
currently estimated to be 26.3 per 1,000 married women (besed on 2,921 divorces
among 110,852 married waren).

Although helpful for broad conparisons, these rates are less meani 1 then
divorce rates by age, which show the numer of divorces per 1,000 rrarrﬁgjvmm
(or men) of a particular age grop.  The following table shows 1988 divorce

4nless specifically noted otherwise, subsequent calaulations for Alaska
divorce i1n 1988 will be based on 3,342—the nunber of 1988 Alaska divorces
reported to NCHS—and 531,000—the Alaska Department of Labor™s 1988 popullation
oount.

National Center for Health Statistics, "Amual Sumary of births,
Marriages, Divorces, ad Deaths: United States, 1990, Monthly Vital
Statistics Report, 2, 191. Basedmpronsmﬁal data, six states ad
the District of Colubia have 1990 divorce rates of 5.5 per 1,000 population.
Because population figures are not listed, these states camot be precisely

ranked.

@ivorces/married woren X 1,000 - rate of divorce for married cowples, or
3,342/112,236 x 1,000 = 29.77.
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rates by age for men ad women In the divorce registration area (ORA)—those
3l states and the District of Colurbia which report detailled data to the NOS.
The DRA accounted for 49 percent of all divorces iIn 198.

TABLE 1
DIVORCE RATES BY AGE, 1983; DIVORCE REGISTRATION AREA

Men  \Women

All ages

15-19
20-24
25-29
0-A
3H-9
40-44
45-49
0-HA
559
60-c4
6o+

Source; NOHS, "Advance Report of Firal Divorce Statistics, 19838, Table 5.

Ufortunately, divorce rates by age are not generally available for individual
states, including Alaska.  Barbara Wilson, denographer, Natality, Marriage,
ad Divorce, Natiomal Center for Health Statistics, notes that, nevertheless,
the folloving pattems are persistent ad recognizable across the country.

Divorce occurs with the highest frequency amogmen between the
ages of 20 ad 24ad among women between the ages of 15 ad 19.

Divorce rates are characteristically high anng= men between the
aes of 5 ad 3Bad waren between the ages 20 ad D. The
majority of divorces take place amog these sare age groyss.

e ~ERRBEBEHY &

wUobhowRNOOLT ©
SNANEBRBASE B

[EEN
UJONOowow~NoOwWw Ol

Divorce rates drop sharply with ae.

Although we are ungble to corpare specific divorce rates by , the table
belov shons the percent distribution of 1988 divorces by age husband ad

_ Divoree rates by age are calaulated by dividing the total nunber of
divorces anmong aglven_a?s_groqo by the nurber of married women (or men) In
thatt age group and multiplying by 1,000. Because the nurber of married men ad
wamen within each age group In Alaska 1s uavailable, we camnot carpare our
rates by age to the DRA rates.
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“ree for the divorce registration area ad for Alaska.8

majority of divorces ooccur among men between the ages of
25 ad 39 (B8 percent for the [RA; 5 percent for Alaska) ad waren between the
ages of 20 ad 3 (73 percent for the DRA; 78 percent for Alaska).

TABLE 2
PERCENT DISTRIBUTION OF DIVCRCE BY AGE: [CRA AND ALASKA
Men

DRA Alaska DRA Alaska

15-19 0.4 0.3 1.7 1.9
20-24 8.7 1.1 144 16.6
2529 19.8 20.8 2.6 23.2
0-HA 20.8 191 20.4 214
B9 172 19.0 15.8 16.8
40-44 133 133 1.4 105
4549 8.4 7.8 6.5 5.6
50-54 4.9 4.6 33 22
55-59 29 2.0 1.8 0.8
60-64 18 (B0-60) 1.7 11 (60-9) 0.8
65+ 17 0.2 10 (O+)02
all 9.9 0.9 100.0 100.0

(Pergg?tagamymtaﬁtolmdjetomdlrg)

Source: NCHS, "Advance Report of Firal Divorce Statistics, 1988, Table 5 ad
Alaska Division of Vital Statistics.

Alaska hes a higher percentage of divorce among both men and wamen through age
Cﬁﬁmobesﬂqe:e[m This means that In Alaska, a higher percentage of
divorce occurs anong age groups with dharacteristical| Iy high divorce rates, ad
a loner percentage of divorce ocours among age groups with characteristically
|ON rates. To illustrate hov this affects an overall divoree rate, consider
the folloving. Given that individuals between the ages of 25 ad 39 divorce
at the rate of approximately 30 per 1,000 married waren aged 15 ad aowe, If
a state hes 100,000 such married waren and 33 peroent of them are within the
high divorce rate ages (i.e., 33,000), then 990 divoroes will occur in that age
grawp. If, honever, only 25 percent of the married waren are within that age
gop (.e., 5,000), then only 750 divorces will occur In that age grap.

Age is the primary demographic charecteristic that influences owerall divorce
rates. Migration Is aother Inportant factor. Both are discussed below.

&ercent _distribution of divorce in Alaska was calaulated fran Division
of Vital Statistics” data showving the total nurber of divorces In 1988 by age
grop (mith a tal of 3,297 divorces for men ad 3,298 for wamen).
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Alaska Age Characteristics

The following table shons the percent distribution of pxnjlatlm by age for the

US. ad for Alaska. As you will s==, a relatively | P roportion of
Alaska®s population lsbely\eenmeagSOFZOardSdeareatlvelysrall

proportion Is over the age of 40. Alaska has a higher percentage of Its
population within each age bracket (exogpt 15-19) through age 4 than does the
U.S. as a whole, ad Alaska hes a loner percentage of 1ts population within
each age bracket after age 9.

TABLE 3
PERCENT DISTRIBUTION OF POPULATION BY AGE:  U.S. AND ALASKA
u.S. Alaska
014 21.6 5.1
1519 7.4 7.1
20-24 7.9 8.3
25-29 8.9 10.9
0-HA 8.9 11.6
H-9 7.8 10.2
4044 6.6 74
4549 5.3 5.3
04 4.5 3.8
5550 4.4 3.0
60-64 4.4 2.4
6o+ 12.3 3.6
all ages 0.7 100.0

(Peroentagesma"mtaobtol(l)weto

Source: Based on US. Bureau of the Casus 1988 figures reported
Statistical Abstract of the United States, 1990, 110th ed., p. 12&"dA|aS|G.

Departmenit of Labor, Alaska Population Overview: 1988 and Provisional 1989
Estimates , p- 3L

With the exogption of oe state, Alaska hes the lonest median age.9 In
Alaska, 26 percent of the population is uder 15 years of ag, ocrrparedto22
percent rationally; 48 percent is between 15 ad 30 years of g, oon]wredto
41 percent rationally; only 20 percent is 40 or aove, compared to 37 peroent
nationally. In Alaska, only 4 percent is over 6, conpared to 12 percent
nationally.

Alaska may have substantially the sare divorce rates by age as the nation as
a whole, but because a [aa{?er prqi)ortion of the population is within _high
divorce rate age grouyss, a smaller proportion of the population iIs within

9States in Profile: The State Policy Reference Book 1990, 2nd edition
(Alexandria, Virginia: Brizius & Foster ad State Policy Research, Ic.,
1990), Table A-6.
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lov divorce rate age groups, we naturally have a higher overall divorce rate.
Furthermore, Alaska normally hes one the higrest leels of In, out, ad
gross migration- largely a pé‘merm of adults within the highest divorce rate
ae grous. OF particular note In this regard is the fact that divorce data
are compiled by state of occurrence, not residence.

Alaska Migration Characteristics

According to the Allaska Department of Labor™s Alaska Population Overview: 1988
& Provisional 1989 Estimates, during the early 1980s, Alaska wes the most

rapidly groving state in the union.  Growth peaked In 1983 with construction
ad 1 re developmentt broughtt on by increased oil revente.  Since that
tne, the pace of gromth hes declined, but in almost any year at least ten
percent of the population leaves ad is replaced 9). Migration includes
the rotation of military persorel iIn ad out te State (estimated tO
accoutt for about 20 percent of the migration flov- each This high
migration rate In part reflects—as does the size 1he nomtourist,
nonresident  population-economic rtunity in Alaska relative to that In
other states. Migration is particularly high for individuals between the ages
of 18 ad 3B, many of whom are presumed to bring few dependents with them (.

2%6).

Because individuals who migrate tend to ke within ages with ically high

divorce rates under any circurstance, mlgratlon significantly _divoree
rates. Moving iIs gererally cosidered a highly stressful evenit.  Finacial

nesd, the legendary—and therefore anticipated, 1fnot realized—incl of
physical conditions ad stress of being a newcorer to Alaska, ad layg
Separations undoubtedly exacertate ily prables ad accelerate
disintegration.

Utfortunately, length of damicile within the state i1s not collected with
divorce records, ad the military claims to track o information on divorce
among mili persorel (in 1983 there were more than 24,000 mllltary
persomrel iIn state). \\e are uable, therefore, to ascertain the nunber of
divorces anmong the nonresident Jcnpulatlon the mllltary or otter, individuals
who tend to migrate. According to a table Slpplledtyﬁel\[}ls honever,
only ebout 72 peroent of Alaska"s divoross in 1988, ooccurred betveen *'resicent”
SeelscSH , both spouses resided within the state.

YAccording to Betty l\/bmney, chief of the SJr\@/ Market ad Analysis

Division of the U.S. Department of Nbrme no irformation
mdlvoroeamngmllltari/ persorel is knoan log |onamlstreﬁsﬁjl
conditions unquestionably Increase the Ilkellhood of dI\DI’CE
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Migration in ad out_of Alaska is_largely a function of economic gpportunity,
but In sove cases, Individuals migrate for the purpose of divorce .1l Given
Nevada™s relatively lenient divorce lans ad high crude divorce rate (13.2
divorces per 1,000 population), It is reasoeble O assure that a Neveda
%\groe IS g}e attractl e a_ldteerr[rylatlve o) remdentsl of stza[tas_odS \grfleire divorces may
years (o) resi requirements, long peri iving
ad goart as grounds for divorce, ad highly congested courts.  In addition t
the fact that a high proportion of tre Nevada population falls within
characteristically high divorce rate ages, Nevada does not particullarly
discourage migratory marriage ad divorce as a matter of public policy.
Instead, such events gererate state tax revenle.

Using demographic pattems, ane coulld predict that our oivorce rate will drop
as the state popullation grons older (APaska hes a high rate of Increase In the
older population) ad that the nationwide trend to postpone marriage will also
ted to reduce overall divoree rates. The "boonust” , honever, tends
o inflate divorce rates, as would Increased nurbers. marriages _among
teenagers (because the divorce rate among that age growp is characteristically

0 high).

Additiomal Factors Which Influence Divorce Rates

Age and migration characteristics corbine with liarities of Alaska’s
dnvorce lav—including convenient procedures ad lenient grounds, residency
requirenents ad warting periods—and relatively uncongested courts to
contribute to the state’s relatively high oerall divorce rate.  Pertinent
factors are briefly described below.

TMAccording to Harry D. Krause InFamily Law in a Nutshell , 20d edrtion,
although periods of liberality have altemated with periods of difficulty, sore
form of divorce hes alvays possible.  When ecclesiastical courts hed
Juridiction over family natters, divorce "“fran bed ad board® (like
contenporary legal 1on) freed parties from each other but did not allow
them to - Arulnents, , were relatively available. Jurisdiction
subsequently fell © the seaular courts, ad full divorce with the right t©
remarry became available, but the courts maintained the curch®s view that
divorce wes a remedy available t© an imocent party only. Thus begen a |
period_of what wes, for the most part, consent divorce 1Involving ;Tjieigjury €
collusion over the grouds of adultery or cruelty (p- 2/6 - 281). decline
of the traditional fault-esed system ad the advent of unilateral no-fault
divorce hes occasioned the decline but not the demise of migratory divorce.
"'Camparison shopping'” for more liberal divorce laws and conditions continues
10 be a contributing factor In the calaulation of crude divorce rates.
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All states have Inplemented sare form of no-fault divorce. 2 Alaska, like a
fav other states, also provides for anutual consent dl\lli)l‘m or dlssolutlonw
si)ouses agree on every Issle.  Parties are gererally not represented
oounse dissolutions typically proceed more quickly then in divorce
proceedings. Uncharacteristically, 1In Alaska the dissolution process may be
used even 1f children are Involved. The dissolution process 1s often
particularly attractive to financially or enotionally wilrerable individuals.
For this reason, the Alaska legislature iIn 1990 enacted a provision which
ﬁlfl%ﬁﬁtwrsmstgl\e ightened scrutiny'' to dissolution agreaments
oe IS represeted by consel ad ore Is not, when there is
evidence dorestic violence during the marriage, when there are minor
children of the rrarrlage, or when there iIs a "patently inequitable division of
the marital estate” [AS 25.24. 220(h)3er The Alaska Supreme Court hes further
suggested that the legislature consi extending this provision to contested

divoross.

Alaska is one of two states with no residency requirerent. Twelve states
recuire a one-year residency for the purpose of divorce (five of the tvelve
meke that requirerent only If the cause of the divorce occurred outside the
state); half of all states require a sixHmoth residency; six states reguire
resi of three months; ad seven—including Alaska—require two morths or
less.

As you may kmow, Alaska hed a statutory one-year residency requirement for
divorce until 1975 when it wes declared unconstitutional . Since that tine, the
domicile (i.e., the physical presence with Intent to remain) of one spouse hes
been deemed sufficient for divorce jurisdiction.

1By undermining the more dependent partrer™s platform for negotiating
status ad consequences such as proeerty, allrmny ad child custody, no-fault
divorce has occasioned increased econanic hardship for—In the overwhelming
majority of cases—divorced waren ad their children. According to a recant
S&WWGirry Fay ad Emily Read for the Alaska Department of Reverue, child

Support in Alaska: An Evaluation of the Effectiveness and Impact of Alaska's

Chlld Support Guidelines , (Alaska Waren"s Commission and University of Aleska,

{ in the mgjority of cases iIn fathers have primary custody crf
dren, mew posl:—dlvoroe per capita IN"GRE remains relatively ;
mn—astodlal rs” 1ncomes nevertheless drop by 2 to 2 percent.  When

rrothershave cuslndycfdwlldren (aqoroxm“atel 72 percent of the cases
studied), mewmgmly cepita Incanes decllne % 17 3B percent
i

primarily on the nurer of children involved) le fathers™ i1ncoves
|mreaser%/31m 118 peroent. m@roentag%arefor Instances  in wWhich

child sugport obligations are paid. avel arrearages are _considered,
the nothers” |rmmdropby$to429eromtmrﬁ?etheﬁtkers INCOMes rise

by 45 t0 19 peroent. That such di 1ty can exist ad women ad children can
e so inadequately protected clearly shons that, as a practical matter, no-
fault divorce hes serious shortoonings.

mperito v. Perito, 0 P.2d 895 (AlaSka 1988)
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Alaska i1s one of two states with a warting period of 30-cays. Although many
states leave the Inposition of conciliation periods to the discretion of the
courts, others have made warting periods betiween the time of service of process
or flllng of a petition for divorce ad the hearing or trial mandatory, either
by statue or rule. Twenty-seven states require varting periods, ranging fram
0] o six moths. In sare cases waiting periods are lengthened 1f minor

children are Iinvolhved.

Family court caseloads and the length of the judicial process also affect
divorce rates. Divorce may take years iIn states with highly congested courts.
Although no-faullt divorce hes reduced the nunber of migratory divorces, the
realities of court caseloads udoubtedly encourage the practice ad, ths,
Inpect state divorce rates. A recent study prepared wmeAlasI@Wmms
Comission ad the University of Alaska for the Child Support Enforcement
Division of the Department of Reverue reports that although i1t varies for
different locations in the state, the average | of the judicial process
mvolvng chili support ad cusl:ody IS approximately five rrmd’s The avel
issolutiion process is approxinately o months, while the average

the divorce process is goproximately nine moths.

uGinny Fay ad Emily Reed, child Support in Alaska: An Evaluation of the
Effectiveness and Impact of Alaska®™s child Support Guidelines, (The Alaska

Women®s Commission ad the University of Alaska, July 1991).
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By state of ococurrence, divorce rates are highest in the nation®™s westerm ad
southem regions.  The folloving tablle shoas 1588 divorce rarkings ad rates;
residency requirements and mandatory waiting periods; and rank by population,
median age, ad net migration for westem region states.b

TABLE 4
WESTERN REGION STATES—DIVORCE IN 1983
Crude Mend. Median
Div. Div. Resdl. art Rop. Age Net
State Rak Rate Romt. Periad Rak  Rak M
Neveda 1 132 6weeks D days 41 26 1
I
i 5 .

A askzrat]g 8 64 none D days Vi) 49 5
Iddo 9 6.0 6 weeks none P 43 3
Colorado n 57 D days D days ) e 13
Washington 12 5.7 none D days 18 2 12
New Mexico 14 5.6 g months - gﬁe % 449 :Zlg
Oregon 6 5.5 months

Mortana 18 51 3moiths 2D days M1 19 45
Utah 24 48 3mnths D days 5 S0 K%
Havnal i 26 4.6 6 moths none 2] 2 19
Califomia 34 4.2 6 moths 6 months 1 3H 6

Sources: NOHS, 'Advance Report of Final Divorce Statistics, 1988"; "Family Law
in the Fifty States: An Owerview,' Family Law Quarterly , Winter 1900;
Shepard's Lawyer's Reference Manual (1986, with 1988 amrendrents); U.S. Bureau

of the Census, as reported INStatistical Abstract of the United States, 1990,
States in Profile: The State Policy Reference Book 1990, 2d edrtion; ad The

State Policy Data Book, 1989.

As you can see, the rates of divorce In the 13 westem states are high @
states within the top 15, 11 within the top 5), the nunbers of residents are
lov B states within the bottom 15, 10 within the botton 25), ad the
populations (as of July 1, 1989) are (B states within the bottom 15, 10
within the bottom 25). Although less consistenit, net migration is also
relatively high within westem region states, with 7 of the 13 ranked In the
top 15 ad 8 ranked In the top 5. Infomation on relative court caseloads iIs
uavailable, but 1t can ke assured that courts are less backlogged iIn states
with smaller populations. Nine of the 13 westem region sStates require
residency of three months or less whereas most states require six months to oe
year; nine of the 13 also require warting periods of three months or less.

Net migration information cares from The State Policy Data Book, 1989
(Alexandria, Virginia: Brizius & Foster ad State Policy Research, Inc. 1989),
Table A-11, whicn shoas net migration fram 1980 through 1988 as a percent of

the 1980 population.
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States with young resident populations, high migration rates, lenient residency
requiforents, ad relatively lov volure courts will have higher crude divorce
rates. A high divorce rate 1s a complex phenarenon that does not lend itself
o sinple solutions. \Waiting periods may be thought to cotpensate for
relatively lenient residency requirenents, and instrtuting longer vvaltlng
periods might appear to be a sinmple way 1o reduce divorce rates. Historicall 1%/

1 honever—although serious family disfunction iIs notorious for

Speaki
prolong%ng relationships—nothing will deter peoplle who truly wish to part.

Once a petition hes been filed, the court may order interim ad
support;  honever, according o the std/ an chilld in Alaska
by the Alaska WWoren"s Commission ad the University of Alaska, interim custody
wes ordered In under ten percent Ofall cases studied. Alﬁ\ouql interim child
orders should nterim custody orders, interim rt was
o IrI] O rots beforeOfﬁl for di aid ad Iﬁug'u noIFu dja?mre
many people separate g norce, a individuals are
abligated by comon law t© support ﬁnily_m_errt_)ers uttil a divorce is granted,
In many cases sypport stops or seriously diminishes at separation.  Given these
conditions (ad the prablems inherent in no-fault divorce), lengthening the
waiting period or requiring segparation prior to full divorce would further
contri to the 1powveri L of children In Alaska ad an increase iIn the
nurber of women ad children on welfare. On the other had, encouraging
cowples t marry more advisedly would perhgps not be ingopropriate.

Number of Remarriages to the Same Partrer

Because states do not regularly track imformation which would answer this or
related questions about remarriage 1o the sare spouse, ascertaining the nurber
of couples who divorce iIn Alaska but remarry while outside Alaska, or the
nurber of couples who marry ad divorce outside but remarry In Alaska iIs not
possible.  Thus, al ligtt may ke shed on this question, a definitive
ansier to the question of how many couples remarry each other is not possible.

Attachment A was prepared by Anthony Zerk, research amalyst with the Alaska
Bureau of Vital Statistics. M. Zenk searched marriage files for repeat
marriages within the state from 1982 through 1990 (Teble ; Mr. Zenk also
corpared divorce ad marriage files t© ascertain 1he r of couples who
divorced ad remarried in Alaska during that timee (Table 2). Table 1 dons
matldjrlng this nine-year %rlo%ji 25 marriage Oe{uﬁﬁmm were flled(of%r
couples remarrying Spouses. iIs figure represents less one peroent
the couplles who divorced within the state within that time period, table
2 sows that 318 caples, or aoproximetely CJO‘oercerrt 0.9 of those who
divorced within the state dJrlng that time peni also remarried within the
state during that time period. Because the nubers are dwlicative if the
cowple married, divo ad remarried within the state, data from the o
vverecmpared Table3sm/\5ﬁat120cnplesarerepr%nted in both

Hay ad Reed, p. Z7.
IData relating to 1988 through 190 are provisioal.
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the previous tables. Thus, 1t gopears thatt 433 couples engaged In some pattem
of remarriage within the state auring this time period. This figure represents
approximately one percent (1.3) of those who divorced within the state during
this time period.

I hooe this information i1s useful. I you have questions or need further
informattion, please call.

Attadhment
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Again, if this data is not clear, please give me a call, so that' .we
can review it together, soon.
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M others W ho Receive AFDC Payments
Fertility and Socioeconomic Characteristics

In summer 1993, the
Nation had 36 million
mothers 15 to 44 years
old; 3.8 million ofthem
(10 percent) were receiv-
ing AFDC (Aid to
Families with Dependent
Children) payments to
help with the rearing of
9.7million children. (An
additional 0.5 million
women over 45 years old
and 0.3 millionfathers
living with their depen-
dent children also re-
ceived AFDC.)

This Briefexamines
fertility and socioeco-
nomic characteristics
ofmothers in their child-
bearing years (aged 15
to 44) who received
AFDC and compares
them to mothers o fthose
ages who were not re-
ceiving payments. The
statistics were collected
in the Survey oflncome
and Program Participa-
tion (SIPP) between June
and September 1993.

X

VirdaV

SB/95-2
Issued March 1995

U.S. Department
of Commerce

Economics and Statistics
Administration

BUREAU OF THE CENSUS

Nearly Half of AFDC Mothers Have Never Been Married
Percent distribution ol mothers currently on AFDC,

by marital status: summer 1993

Married, husband present
13%

Married, husband
absent (Includes
separated)

17%

Widowed or divorced
23%

Never
married
48%

AFDC Mothers Were Younger When They Had Their First Child
Mean age at first birth among mothers, by current AFDC status and current age:

summer 1993

AFDC recipient

22.9

Total, 15-44  15-19 20-24

Not on AFDC
23.3 240 93236

25-29 3034 3539 40-44
Current ago ol mother

L
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AFDC mothers are younger.

On average, mothers receiving
AFDC payments were 30 years

old; those not receiving them

were 34. (See table, page 4.) AFDC
mothers were nearly

3 times as likely as their non-AFDC
counterparts to be under

25 years old (28 percent versus

10 percent).

AFDC mothers were also younger
(an average of 20 years old) than
non-AFDC mothers (23 years)
when they gave birth for the first
time. (See graph on page 1and
table.) In fact, 29 percent of moth-
ers on AFDC had their first birth
under age 18; the same was true foi
only 15 percent of non-AFDC
mothers.

AFDC mothers have more
children.

Mothers on AFDC had an average
of 2.6 children each; non-AFDC
mothers averaged 2.1. The differ-
ence varied by age of mother, rang-
ing from about 0.5 children for
women aged 20 to 24 to about 1.0
for those 35 years old and over.
(See graph below and table.)

STATISTICALBRIEF

The chances of receiving AFDC
payments dilTer by race and
Hispanic origin, but not the
nativity of the mother.

mRace: About 1in 4 Black
mothers of childbearing ages

(1.5 million) were AFDC recipi-
ents, higher than the 7 percent

of corresponding White mothers
(2.1 million). Despite these differ-
ences in recipiency rates, Black
AFDC mothers did not have
significantly more children than
their White counterparts.

mHispanic origin: Nearly 1in

5 Hispanic mothers (784,000)

aged 15 to 44 were on AFDC.

By comparison, about 1in 10 (3.0
million) non-Hispanic mothers were
AFDC recipents. Although both
Hispanic and non-Hispanic mothers
on AFDC were an average of 20
years old when they had their first
child, Hispanic women had almost
0.7 more children than non-Hispan-
ic women. About 3 in 10 Hispanic
mothers on AFDC were bom out-
side the United States.

m Nativity: About 9 percent
(392,000) of the Nation’s 4.2 mil-
lion foreign-born mothers aged
15-44 were on AFDC, not statisti-

AFDC Mothers Have Higher Fertility Rates
Number ol births per 1,000 mothers, by current AFDC status and current age ot mother: summer 1993

I AFDC recipient

Total, 15-44 15-19

BBS Not on AFDC

25-29 30-34

Current ago ot mother

20-24

March 1995

cally different from the 11 percent
(3.4 million) of U.S.-born mothers
who were AFDC recipients.
Native- and foreign-born mothers
on AFDC each had higher fertility
rates than their counterparts who
were not AFDC participants. Inci-
dentally, about three-quarters of all
forcign-bom mothers on AFDC
we-e not citizens of the United
Stiles.

Nearly one-halfof AFDC mothers
hnve never been married.

About 1.8 million of the Nation's
3.8 million mothers (48 percent) re-
ceiving AFDC payments had never
been married. These never-married
AFDC mothers had an

average of 2.4 children each.

Another 30 percent of AFDC moth-
ers were currently married. (See
chart on the first page.) They had

an average of 2.8 children each.
Most of these women (58 percent,
or 648,000) either were separated or
had absent hushands. However,
about halfa m:*lion women in in-
tact marriages ¢-rded AFDC pay-
ments to help muke ends meet.

35-39 40-44
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The remaining 23 percent of moth-
ers receiving AFDC payments were
cither widowed or divorced.

Almost hairof AFDC mothers do
not have a high school diploma.
An additional 38 percent had com-
pleted high school (but did not at-
tend college) and another 19 per-
cent had attended college for at
least 1 year.

About 1in 7 AFDC mothers were
currently enrolled in school; these
women, on average, had 2.1 chil-
dren each and were 28 years old.
Only 11 percent of these students
were teenagers; this suggests that a
large proportion of mothers on
AFDC who are enrolled in school
are trying to resume their education
while raising a family under severe
economic circumstances.

Most AFDC mothers are jobless

Unlike mothers not getting AFDC
payments, most AFDC mothers (87
percent) didn’t have ajob. On aver-
age, jobless AFDC mothers sup-
ported 2.6 children each, no more
than AFDC mothers who had ajob
forall or part of the month preced-
ing the survey,

....and have very low family
incomes.

Nearly three-quarters of mothers on
AFDC lived in families with
monthly incomes of less than
$1,000; these low-income mothers
supported an average of 2.7 chil-
dren each. In contrast, only 10 per-
centofnon-AFDC mothers lived in
families with such low incomes;
these low-income non-AFDC
mothers had an average of 2.2 chil-
dren each. About 4 inevery 5
AFDC mothers were below the
poverty level.

Most AFDC mothers reside in
central cities wee

AFDC mothers were more likely
than non-AFDC mothers to live in
metro areas (81 percent versus

77 percent). About 70 percent of

STATISTICALBRIEF

metropolitan AFDC mothers lived
in centra] cities. In contrast, nearly
2 in 3 metropolitan non-AFDC
mothers lived in the suburbs.

...and 1in 5 live in a Pacific
Coast Stale.

The Pacific Division is comprised
of five States: Washington, Oregon,
California, Alaska, and Hawaii. It
was home to 787,000 — or 21 per-
cent — of the Nation’s AFDC
mothers. Most (625,000) lived in
California. Though about onc-quar-

ter of Pacific Division AFDC moth-

ers were bom outside the United
States, they had an average of only
2.6 children, not significantly dif-
ferent from that of AFDC mothers
nationally.

Upcoming Briefs

Many mothers also participated in
other programs designed to assist
families needing economic support
to provide basic nutrition for them-
selves and their children. About
5.3 million received food stamps;
2.4 million received support from

Whatis AFDC?

AFDC (Aid to Familiest
ministered and.fiirtded by

vide financial a”st"ce 1
more than half;(55;i5eroei.v
are funded byjhejF arjgo i
balance of

a
who receives'Benefits and how:[p'oc|i they gat. J-

March 1995

the Women, Infants, and Children
(WIC) program. Additional Briefs
about these mothers will be issued
later this year.

Contacts:

AFDC mothers —
Amara Bachu (301-457-2449) or
Martin O’Connell (301-457-2416)

Statistical Briefs —
Robert Bernstein
301-457-1221

This Briefis one ofa series that
presents information ofcurrent
policy interest. It may include
datafrom businesses, households,

or other sources. All statistics are
subject to sampling variability, as
well as survey designflaws, respond-
ent classification errors, and data
processing mistakes. The Census
Bureau has taken steps to minimize
errors, and analytical statements
have been tested and meet statistical
standards. However, because ofmeth-
odological differences, use

caution when comparing these

data with datafrom other sources.

iisanpi

Istate govemmei

iijesj Inan averdj

of AFDC p

itiTho States pro;
nd

. In order to bejdligibleto recs”e;/iFdCipayments, a famil)
have a dependenticfijid ™% wif
» Under age--18 'and .living withlhemV (An 18 year-old wh*
pected to co*pIM~secdt™aiy*hpdr«or.tts equivalent b$
ing ,19,'rpay ¢t
m Deprived of financialisuppphifrpm;** of their parents®
the parent’s dea”';*n(inued.M)"nw;jofjihcapacity. (T

+CJudes childrep the principi
.earner s une.®Rloy"d.).iz;}- A
,P A resident ofithe.iStatethe!

A}
;Ing inthe United.States.-ij:: . vji.1l,i; and Y;
[ [} -V
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AFDC Mothers Versus Non-AFDC Mothers

STATISTICAL BRIEF

March 1995

Mothers 15 to 44 years old, by AFDC status and selected fertility and socioeoonomic characteristics: summer 1993

Not receiving AFDC

Characteristic

Total

Age

15 to 19 years
20 to 24 years
25 to 29 years
30 to 34 years
35 to 39 years
40 to 44 years

Race
White
Black

Hlnpanlc Origin
Hispanicl
Not Hispanic

Marital Status

Currently married

Married, husband present
Mamed, husband absent2
Widowed or divorced
Never married

Educational Attainment
Not a high school graduate
High school, 4 years
College: 1 or more years

Enrollment In School
Enrolled In school
Not enrolled In school

Labor Force Status
Worked all or some weeks
No job last month

Monthly Family Income3
Less than $500

$500 to $999

$1,000 to $1,499

$1,500 and over

Poverty Level3
Below poverty level
Above poverty level
Division
New England
Mid Atlantic
East North Centra)
West North Central
Sdth Atlantic
Eas: South Central
West South Central
Mountain
Pacific
Metropolitan Residence
Metropolitan
In central cities
Suburbs
Nonmetropolitan

Place of Birth
Native bom
Foreign bom

Receiving AFDC

Methers
N||mhnr

Births &er

sang lﬁ "efdarit i mothers

:184%

1,120 ;*29.B
472c#,12.6

6484 m -3
851422,'7.
1,783 $JS&7 5

®|S;
1,633-Vimg
1,422 '-137.9
698 r'118.6
vz fj

527$%& >
3,226 y$85.'9

*6m
474M il

1,351 rif 36-1
1,360
479 :in2'.8

St
MR 4

7mf---
2221:0r
/i'59.11
3691 %

787 |«

3,039!1& » «»

922M *

75

3,362i$$9.:6
3927:fi.10;4

2,506

1,407
1,964
2,464
2,837
3,226
3,405

2.536
2,694

3,114
2,447

2,827
2,929
2,753
2,728
2,366

2,890
2.361
2,333

2,128
2.361

2,372
2,617

2,574
2,770
2,431
2,293

2.696
2,135

(B)
2,689
2.537
3,027
2,472

(B)
2,744

2,595
2.697
2.362
2,547

2,536
3,014

Mean a }eof
mother In years ,,.
at at
timoof  first
survey  birth
29.57-.203
fl
181 QL. 0
31,9120.7
36.9k:"1'21,8
4115 . 123.2
IHv
29.9 f.f-120.8
29.Mr19.5
30.2 #.20.3
29:3:3$20.3
. [ |
3i;0!lvV20.7
31:1:-:v20.6
30:9« =£0.8
32.9 » «21.0
26.9' 196
28.8 . 5192
296: 208
307v 216
U
283 201
29.7.. 203
s
ivig
29.7*.V:20.3
207 202
29.8 205
28.0 ..20.0
29.6 ¥ '20.2
29.0 j,;:,-20.5
1 |-| _
29,9 ,#:20.4
29.01 &S20.6
2914 195
HIMZ
#ltedd
29Mi[{20.3
29.71 0208.0
:%9!8fb:-’2'0.2

WYMET
TemeA

Mohers
N|| hor

32,022ip;1009
5541® !]7
2, 15||f|8,
5, 07|p5
7 8,jffj
386

7 936 f8*?£t4:8

\IN\J

3,406 mifh110.8
28,6161:178931

25,322 ;lic79.1
23,827;1{,fM
1495fo47
4009 iffe
2691:V$:6. 4

Ivow'y'
4631 J"4.5
12,900 .v'40,3

[
2,682 v |38.4
29,340 Xz

21,889;0/.-?'ti68.4
10,133:'V 1716
3=
2100,
3159 0.0
25309 VI 80.2

4,178 _Vt([)f3.2
217, 368 i'""06.8

24,5%bjf
8,688";!;
1&73,830,1"

ML
28,17il|

Births Ser
sanglﬁ Parcent mothers

2,123

1.094
1,481
1,891
2,150
2,257
2,375

2,108
2,165

2,408
2,089

2,185
2,175
2,352
2,078
1,598

2,464
2.094
2,040

1,950
2.138

2,061
2,255

2,045
2,308
2,153
2.107

2,489
2,068

2,022
2,023
2.107
2,168
2.025

5358

2,400
2,223

2,101
2,125
2,088
2,194

2.095
2,328

Moan agoof

mother 1t years...
at at
timaof first
survey  hirth

34.0;
B H
24.8t

Kkiers

e

Basotooeralltoshowdertvedrneasure PPersonsol Hispanicoriginmaybeolanyrace, includesseparatedwomen. 3Exdudes

those who d

not report Income
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Bannister
4/9/02
AMENDMEN T'-% -
OFFERED IN THE HOUSE
TO: CSHB 197(JUD), Draft Version "P"

1 Page 6, line 26, following "conscience":
2 Insert", except for a do not resuscitate order"
9
4 Page 7, lines 18 - 22:
5 Delete all material and insert:
6 "Sec. 13.52.060. Do not resuscitate protocol and identification
7 requirements, (a) An attending physician may issue a do not resuscitate order for a
8 patient of the physician. The physician shall document the grounds for the order in the
9 patient's medical file.
10 (b)  The department shall by regulation adopt a protocol, subject to the
1 approval of the State Medical Board, for do not resuscitate orders that set out a
12 standardized method of procedure for the withholding of cardiopulmonary
13 resuscitation by health care providers and health care institutions.
14 (c) The department shall develop standardized designs and symbols for do not
15 resuscitate identification cards, forms, necklaces, and bracelets that signify, when
16 carried or worn, that the carrier or wearer is an individual for whom a physician has
17 issued a do not resuscitate order.
18 (d) A health care provider other than a physician shall comply with the
19 protocol adopted under (b) of this section for do not resuscitate orders when the health
20 care provider is presented with a do not resuscitate identification, an oral do not
21 resuscitate order issued directly by a physician, or a written do not resuscitate order
22 entered on and as required by a form prescribed by the department.
23 (e) Notwithstanding (d) of this section, ifan individual has made a donation of
24 a body part to occur at death and is in a hospital when a do not resuscitate order is to
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be implemented for the individual, the do not resuscitate order may not be
implemented until the donated body part can be evaluated to determine if it is suitable
for donation.

(f) A physician may not revoke a do not resuscitate order at the request of a
person, and a person may not make a do not resuscitate order ineffective, unless the
person making the request or proposing to make the order ineffective is the person for
whom the order has been issued. However, if the person for whom the order has been
issued is not capable of expressing an opinion on the subject, the request or proposal
may he made by

(1) the parent or guardian of the person for whom the order has been
issued if the person for whom the order has been issued is under 18 years of age; or

(2) an agent, guardian, or surrogate of the person for whom the order
has been issued to whom the person for whom the order has been issued has

communicated the decision to make the order ineffective.”

PageS, line 4:

Delete "or"

Page 8, line 6, following "terminated":

Insert
(4) participating in the withholding or withdrawal of cardiopulmonary

resuscitation or other life-sustaining procedures under the direction or with the
authorization of a physician or upon discovery of do not resuscitate identification upon
an individual; or

(5) causing or participating in providing cardiopulmonary resuscitation

or other life-sustaining procedures
(A) under AS 13.52.060(e) when an individual has made a

donation ofa body part; or
(B) because an individual has made a do not resuscitate order

ineffective under AS 13.52.060(1) or another provision ofthis chapter.”
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Page 8, following line 25:

N i.- A
Insert a new subsectiontore atIOho 16 A a\m'im L p"n th u
"(c) An individual* including an individual for whom a physician has issued a

do not resuscitate order, has the right to make a decision regarding the use of
cardiopulmonary resuscitation and other life-sustaining procedures as long as the
individual is able to make the decision. If an individual, including an individual for
whom a physician has issued a do not resuscitate order, is not able to make the
decision, the protocol adopted under AS 13.52.060 for do not resuscitate orders

governs a decision regarding the use of cardiopulmonary resuscitation and other life-

sustaining procedures."

Page 9, lines 1-4:
Delete all material and insert:
"(b) Notwithstanding any other provision of law, if the withholding or

withdrawal of cardiopulmonary resuscitation or other life-sustaining procedures is
consistent with this chapter, death resulting from the withholding or withdrawal of
cardiopulmonary resuscitation or other life-sustaining procedures under a do not
resuscitate order, under the protocol for do not resuscitate orders established under
AS 13.52.060, or under a do not resuscitate identification found on an individual does
not, for any purpose, constitute a suicide or homicide.

(c) The issuance of a do not resuscitate order under this cnapter, the
possession of do not resuscitate identification under this chapter, or the making of a
health care directive under this chapter does not affect in any manner the sale,
procurement, or issuance of a policy of life insurance, and does not modify the terms
of an existing policy of life insurance. A policy of life insurance is not legally
impaired or invalidated in any manner by the withholding or withdrawal of life-
sustaining procedures from an insured individual or the withholding or withdrawal of
cardiopulmonary resuscitation from an individual who possesses do not resuscitate
identification or for whom a do not resuscitate order has been issued, notwithstanding

any term of the policy to the contrary.
(d) This chapter does not create a presumption concerning the intention or

I+
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intended treatment of an individual who does not have do not resuscitate
identification, has not executed a health care directive, or for whom a do not
resuscitate order has not been issued with respect to the use, withholding, or
withdrawal of cardiopulmonary resuscitation or other life-sustaining procedures.

(e) This chapter does not increase or decrease the right of an individual to
make decisions regarding the use of cardiopulmonary resuscitation or other life-
sustaining procedures as long as the individual is able to do so, and does not impair or

supersede any right or responsibility that a person has to effect the withholding or

withdrawal of medical care in a lawful manner."

Reletter the following subsections accordingly.

Page 9, following line 17:

Insert a new section to read:
"Sec. 13.52.125. Prohibited requirements. As a condition of receiving or

being insured for health care services, a health care provider, a health care institution,
a health care service plan, an insurer issuing health insurance, a self-insured employee
welfare benefit plan, or a nonprofit hospital plan may not require an individual to
execute a health care directive, obtain a do not resuscitate order from a physician, or

possess do not resuscitate identification.”

Page 9, following line 25:

Insert a new section to read:
"See. 13.52.145. Do not resuscitate orders and identification of other

jurisdictions. A do not resuscitate order or a do not resuscitate identification
executed, issued, or authorized in another state or a territory or possession of the

United States in compliance with the law of that jurisdiction is effective for the

purposes ofthis chapter."

Page 9, line 31, following "form":

Insert "or otherwise complies with this chapter”
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Page 10, line 9, following "form":
Insert "or otherwise complies with the requirements of AS13.52"

Page 13, line 23, following "want.":
Insert "There is a state protocol that governs the useof do not resuscitate orders by

physicians and other health care providers. You may obtain a copy of the protocol from the

state Department of Health and Social Services."

Page 18, following line 31:
Insert new paragraphs to read:
"(6) "department" means the Department of Health and Social
Services;
(7) "do not resuscitate identification” means an identification card,
form, necklace, or bracelet that carries thestandardized design or symbol developed
by the department under AS 13.52.060 to signify, when carried or worn, that the

carrier or wearer is an individual for whom a physician has issued a do not resuscitate

order;"
Renumber the following paragraphs accordingly.

Page 27, line 13:
Delete "AS 13.52.120(b)"
Insert "AS 13.52.120(c)"

Page 27, following line 20:
Insert a new hill section to read:
"* Sec. 18. The uncodified law of the State of Alaska is amended by adding a new section
to read:
CONTINUING EFFECT OF CURRENT REGULATIONS, (a) The regulations

found at 7 AAC 16, as modified by (b) of this section, continue in effect on and after
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January 1, 2003, until the Department of Health and Social Services adopts the regulations

authorized under sec. 17 of this Act.
(b) The regulations attorney in the Departmentof Law shall
(1) in7 AAC 16.010(a), replace the reference to "AS 18.12.035(b)" with

"AS 13.52.060(b)";
(2) in7 AAC 16.010(d)(4), replace the reference to "AS 18.12.090" with

"AS 13.52.145";
(3) in TAAC 16.010(f), replace the reference to "AS 18.12" with "AS 13.52";
(4) in 7 AAC 16.090(1), replace the reference to "AS 18.12.100" with

"AS 13.52.190";
(5) in 7 AAC 16.090(3), replace ""do-not-resuscitate order" in AS 18.12.100"

with ""do not resuscitate order" in AS 18.12.190."
Renumber the following bill sections accordingly.
Page 27, line 22:

Delete "Sec. 18"

Insert "Sec. 19"



TONY KNOWLES, GOVERNOR

P.O. Box 110616

Department of Health & Social Services Juneau, Alaska 99811-0616

. . Division Of PUb“C He.alth Telephone: (907) 465-3027
Section of Community Health and Emergency Medical Services Telefax: (907) 465-4101

April 10, 2002

Representative Norman Rokeberg
Room 118 State Capitol
Juneau, AK 99801-1182

RE: CSHB 197(JUD), Draft Version “P”: 22-LS0712\P (3/20/02) and
Amendment P.2: 22-LS0712VP.2 (4/9/02)

Dear Representative Rokeberg;

On behalf of the Section of Community Health and Emergency Medical Services, Division of
Public Health, Alaska Dept, of Health and Social Services, | would like to express support for
CS HB 197(p) and Amendment P.2. The intention of the bill is to provide a mechanism for
advance planning for cnd-of-life care and to carry out a patient’s wishes when the patient is no
longer able to speak for himself or herself. Emergency Medical Services providers seek to save
lives but not to prolong the suffering of lerminally-ill patients, and we support the goal of this
bill to provide as much autonomy as possible for patients and families in arranging for humane

and compassionate end-of-life care.

We have worked closely with the sponsor to evaluate the effects of the bill on the existing
Comfort One Do Not Resuscitate Program which we feel is working and would like to continue.
There is one change we would like to see made to the bill which | believe is supported by the
Sponsor. Amendment P.2 (4/9/02) on page 3, starting at line 3 states:

“(c) An individual, including an individual for whom a physician has issued a do not resuscitate
order, has the right to make a decision regarding the use of cardiopulmonary resuscitation and
other life-sustaining procedures as long as the individual is able to make the decision.”

The problem with the first use of the word “individual” in section (c) is that it would allow a
person who is not otherwise terminally ill to refuse life-saving treatment, such as a young person
who has attempted suicide and wishes to refuse life-saving treatment. We don’t believe this is
consistent with the goal of the bill to provide for autonomy in end-of life decisions. Existing law

reads “A (ualified patient or a patient for whom a physician has issued a do not resuscitate
order....” The term “qualified patient” is defined in AS 18.12.100(11) and is retained in CSHB

197 in proposed section J3.52.190(6)(A) as “a terminal condition,” which is further defined in
13.52.190(6)(B). A suggestion for amending the provision would be to state, "An individual
who is a qualified patient, including an individual for whom a physician has issued a do not

printod on recycled paper



resuscitate order, has the right to make a decision regarding the use of cardiopulmonary
resuscitation...."

Thank you for the opportunity to comment on this important legislation.

Sincerely,

Shelley K. Owens
Health Program Manager
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CSFOR HOUSE BILL NO. 197(JUD)
INTHE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors): REPRESENTATIVES HUDSON, Kcrttula, Crawford, Lancaster

ABILL
FOR AN ACT ENTITLED
"An Act relating to health care decisions, including do not resuscitate orders and the
donation of body parts, and to powers of attorney relating to health care, including the

donation of body parts; and providing for an effective date."
BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law ofthe State of Alaska is amended by adding a new section
to read:

PURPOSE. A principal purpose ofthis Act is to provide a comprehensive coordinated
approach to the making of health care decisions, including the donation of body parts. To
achieve this purpose, this Act repeals the current statutory devices that cover health care
decisions and consolidates the subject into one chapter.

*Sec. 2. AS 12.65.100 is amended to read:
Sec. 12.65.100. Unclaimed bodies. When a person dies and no person

appears to claim the body for burial, and no provision is made for the body under

AS 13.52 [AS 13.50], the Department of Health and Social Services, upon

1- CSHB 197(JUD)
New Text Underlined [DELETED TEXT BUCKETED]



© © N o o1 B~ oW N

W W RN N RN R RN R N oo
B S © ©® 4o o R W Pk o bR BEEERBEE B

CSIIB 197(JTID)

WORK DRAFT WORK DRAFT 22-LS0712\P

notification, shall request a court order authorizing the body to be plainly and decently
buried or cremated and the remains decently interred. A judicial officer shall issue the
requested order upon the sworn testimony or statement of a representative of the
Department of Health and Social Services that a person has not appeared to claim the

body for burial and provision is not made for the body under AS 13.52 [AS 13.50].

*Sec. 3. AS 13 isamended by adding a new chapter to read:

Chapter 52. Health Care Decisions Act.

Sec. 13.52.010. Advance health care directives. (a) An adult or
emancipated minor may give an individual instruction. The instruction may be oral or
written. The instruction may be limited to take effect only if a specified condition
arises.

(b) An adult or emancipated minor may execute a power of attorney for health
care, which may authorize the agent to make any health care decision the principal
could have made while having capacity. The power remains in effect notwithstanding
the principal's later incapacity and may include individual instructions. The power
must be in writing, contain the date of its execution, be signed by the principal, and be
witnessed by one ofthe following methods:

(1) signed by at least two individuals, each of whom witnessed either
the signing of the instrument by the principal or the principal's acknowledgment of the
signature of the instrument; or

(2) acknowledged before a notary public at a place in this state.

(c) Unless related to the principal by blood, marriage, or adoption, an agent
under a power of attorney for health care may not be an owner, operator, or employee
ofthe health care institution at which the principal is receiving care.

(d) A witness for a power ofattorney for health care may not be

(1) a health care provider;

(2) an employee ofa health care provider or facility; or

(3) the agent.

(e) At least one ofthe individuals used as a witness for a power of attorney for

health care shall be someone who is not
(1) related to the principal by blood, marriage, or adoption; or

2.
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(2) entitled to a portion of the estate of  the principal uponthe
principal's death under a will or codicil of the principalexisting at the time of
execution of the power of attorney for health care or by operation of law then existing.

(f) Unless otherwise specified in the power of attorney for health care, the
authority of an agent becomes effective only upon a determination that the principal
lacks capacity and ceases to be effective upon a determination that the principal has
recovered capacity.

(g) Unless otherwise specified in a written advance health care directive, a
determination that an individual lacks or has recovered capacity, or that another
condition exists that affects an individual instruction or the authority of an agent, shall
be made by the primary physician.

(h) An agent shall make a health care decision in accordance with the
principal's individual instructions, if any, and other wishes to the extent known tothe
agent. Otherwise, the agent shall make the decision in accordance with the agent's
determination of the principal's best interest. In determining the principal's best
interest, the agent shall consider the principal's personal values to the extent known to

the agent.
(i) A health care decision made by an agent for a principal is effective without

judicial approval.
(J)) A written advance health care directive may include the individual's

nomination ofa guardian of the person.
(k) An advance health care directive is valid for puiposes of this chapter if it

complies with this chapter or if it was executed in compliance with the laws of the

state where it was executed.
Sec. 13.52.020. Revocation of advance health care directive, (a) An

individual may revoke the designation of an agent only by a signed writing or by

personally informing the supervising health care provider.
(b) An individual may revoke all or part of an advance health care directive,

other than the designation of an agent, at any time and in any manner that

communicates an intent to revoke.
(c) A health care provider, agent, guardian, or surrogate who is informed ofa

3- CSHB 197(JUD)
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revocation shall promptly communicate the fact of the revocation to the supervising
health care provider and to any health care institution at which the patient is receiving
care.

(d) A decree of annulment, divorce, dissolution of marriage, or legal
separation revokes a previous designation of a spouse as agent unless otherwise
specified in the decree or in a power of attorney for health care.

(e) An advance health care directive that conflicts with an earlier advance
health care directive revokes the earlier directive to the extent of the conflict.

Sec. 13.52.030. Decisions by surrogate, (a) A surrogate may make a health
care decision for a patient who is an adult or emancipated minor if the patient has been
determined by the primary physician to lack capacity and an agent or guardian has not
been appointed or the agent or guardian is not reasonably available.

(b) An adult or emancipated minor may designate an individual to act as
surrogate by personally informing the supervising health care provider. In the absence
of a designation, or if the designee is not reasonably available, a member of the
following classes of the patient's family who is reasonably available, in descending
order of priority, may act as surrogate:

(1)
(2) an adult child;
(3)

(4) an adult sibling.

(c) If none of the individuals eligible to act as surrogate under (b) of this

the spouse, unless legally separated;

a parent; or

section is reasonably available, an adult who has exhibited special care and concern
for the patient, who is familiar with the patient's personal values, and who is
reasonably available may act as surrogate.

(d) A surrogate shall communicate the surrogate's assumption of authority as
promptly as practicable to the members of the patient's family specified in (b) of this
section who can be readily contacted.

(e) If more than one member of a class under (b)(2) - (4) of this section
assumes authority to act as surrogate, the members of that class do not agree on a

health care decision, and the supervising health care provider is informed of the

CSHB 197(JUD) 4
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disagreement, the supervising health care provider shall comply with the decision ofa
majority of the members of that class who have communicated their views to the
provider. If the class is evenly divided concerning the health care decision and the
supervising health care provider is informed of the even division, that class and all
individuals having a lower priority under (b)(2) - (4) of this section are disqualified
from making the decision.

(f) A surrogate shall make a health care decision in accordance with the
patient's individual instructions, if any, and other wishes to the extent known to the
surrogate. Otherwise, the surrogate shall make the decision in accordance with the
surrogate's determination of the patient's best interest. In determining the patient's best
interest, the surrogate shall consider the patient's personal values to the extent known

to the surrogate.
(g) A health care decision made by a surrogate for a patient is effective

withoutjudicial approval.

(h) An individual may, at any time, disqualify another person, including a
member of the individual's family, from acting as the individual's surrogate by a
signed writing or by personally informing the supervising health care provider of the
disqualification.

(i) Unless related to the patient by blood, marriage, or adoption, a surrogate
may not be an owner, operator, or employee of a residential long-term health care
institution at which the patient is receiving care.

(j) A supervising health care provider may require an individual claiming the
right to act as a surrogate for a patient to provide a written declaration under penalty of
perjury stating facts and circumstances reasonably sufficient to establish the claimed
authority.

Sec. 13.52.040. Decisions by guardian, (a) A guardian shall comply with
the ward's individual instructions and may not revoke a ward's advance health care
directive executed before the ward's incapacity unless expressly authorized by a court.

(b) Unless there is a court order to the contrary, a health care decision of an

agent takes precedence over that ofa guardian.
(c) Except as provided in (a) of this section, a health care decision made by a

5. CSHB 197(JUD)
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guardian for the ward is effective withoutjudicial approval.

Sec. 13.52.050. Ohbligations of health care provider. (a) Before
implementing a health care decision made for a patient, a supervising health care
provider, if possible, shall promptly communicate to the patient the decision made and
the identity of the person making die decision.

(b) A supervising health care provider who knows of the existence of an
advance health care directive, a revocation of an advance health care directive, or a
designation or disqualification ofa surrogate shall promptly record its existence in the
patient's health care record, shall request a copy if it is in writing, and shall arrange for
its maintenance in the health care record ifa copy is furnished.

(c) A supervising health care provider who makes or is informed of a
determination that a patient lacks or has recovered capacity, or that another condition
exists which affects an individual instruction or the authority of an agent, a guardian,
or a surrogate, shall promptly record the determination in the patient's health care
record and communicate the determination to the patient, if possible, and to any
person then authorized to make health care decisions for the patient.

(d) Except as provided in (e) and (f) of this section, a health care provider or
institution providing care to a patient shall comply with

(1) an individual instruction of the patient and with a reasonable
interpretation of that instruction made by a person then authorized to make health care
decisions for the patient; and

(2) a health care decision for the patient made by a person then
authorized to make health care decisions for the patient to the same extent as if the
decision had been made by the patient while having capacity.

(e) A health care provider may decline to comply with an individual
instruction or a health care decision for reasons of conscience. A health care
institution may decline to comply with an individual instruction or health care decision
if the instruction or decision is contrary to a policy of the institution that is expressly
based on reasons of conscience and if the policy was timely communicated to the
patient or to a person then authorized to make health care decisions for the patient.

(f) A health care provider or institution may decline to comply with an

6-
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individual instruction or a health care decision that requires medically ineffective
health care or health care contrary to generally accepted health care standards
applicable to the health care provider or institution.

(g) A health care provider or institution that declines to comply with an
individual instruction or a health care decision shall

(1) promptly inform the patient, if possible, and any person then
authorized to make health care decisions for the patient that the provider or institution
has declined to comply with the instruction or decision;

(2) provide continuing care to the patient until a transfer is effected:;
and

(3) unless the patient or person then authorized to make health care
decisions for the patient refuses assistance, immediately make all reasonable efforts to
assist in the transfer of the patient to another health care provider or institution that is
willing to comply with the instruction or decision.

(h) A health care provider or institution may not require or prohibit the
execution or revocation of an advance health care directive as a condition for
providing health care.

Sec. 13.52.060. Do not resuscitate protocol. The Department of Health and
Social Services shall by regulation adopt a protocol for do not resuscitate orders that
sets out a standardized method of procedure for the withholding of cardiopulmonary
resuscitation by health care providers and health care institutions. The regulations
may not be adopted unless they have been approved by the State Medical Board.

Sec. 13.52.070. Health care information. Unless otherwise specified in an
advance health care directive, a person then authorized to make health care decisions
for a patient has the same rights as the patient to request, receive, examine, copy, and
consent to the disclosure of medical or other health *nre information.

Sec. 13.52.080. Immunities, (a) A health care provider or institution acting
in good faith and in accordance with generally accepted health care standards
applicable to the health care provider or institution is not subject to civil or criminal
liability or to discipline for unprofessional conduct for

(1) complying with a health care decision cf a person apparently

-7- CSHB 197(JUD)
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having authority to make a health care decision for a patient, including a decision to

withhold or withdraw health care;

(2) declining to comply

with a health care decision of a person based

on a belief that the person then lacked authority; or
(3) complying with an advance health care directive and assuming that

the directive was valid when made and has not been revoked or terminated.

(b)

An individual acting as an

agent, a guardian, or a surrogate under this

chapter is not subject to civil or criminal liability or to discipline for unprofessional

conduct for health care decisions made in good faith.
Sec. 13.52.090. Statutory damages, (a) A health care provider or institution

that intentionally violates this chapter is liable to the aggrieved individual or the

individual's estate for damages of $500 or actual damages resulting from the violation,

whichever is greater, plus attorney fees as provided by court rule.

(b)

A person who intention

ally falsifies, forges, conceals, defaces, or

ohliterates an individual's advance health care directive or a revocation of an advance

health care directive without the individual's consent, or who coerces or fraudulently

induces an individual to give, revoke, or not to give an advance health care directive,

is liable to that individual for damages of $2,500 or actual damages resulting from the

action, whichever is greater, plus attorney fees as provided by court rule.

Sec

. 13.52.100. Capacity, (a)

This chapter does not affect the right of an

individual to make health care decisions while having capacity to make health care

decisions.

(b)

An individual is rebuttably presumed to have capacity to make a health

care decision, to give or revoke an advance health care directive, and to designate or

disqualify a surrogate.

See.

directive,

13.52.110. Status of cop

revocation of an advance

y. A copy of a written advance health care

health care directive, or designation or

disqualification ofa surrogate has the same effect as the original.

Sec. 13.52.120. Effect of this
presumption concerning the intention of an individual who has not made or who has

chapter, (a) This chapter does not create a

revoked an advance health care directive.

CSHB 197(JUD;
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(b) Death resulting from the withholding or withdrawal of health care under
this chapter does not, for any purpose, constitute a suicide or homicide or legally
impair or invalidate a policy of insurance or an annuity providing a death benefit,
notwithstanding any term of the policy or annuity to the contrary.

(c) This chapter does not authorize mercy killing, assisted suicide, euthanasia,
or the provision, withholding, or withdrawal of health care, to the extent prohibited by
other statutes of this state.

(d) This chapter does not authorize or require a health care provider or
institution to provide health care contrary to generally accepted health care standards
applicable to the health care provider or institution.

(e) This chapter does not authorize an agent or a surrogate to consent to the
admission of an individual to a mental health facility unless the individual's written
advance health care directive expressly so provides.

(f) This chapter does not affect other statutes of this state governing treatment
for mental illness of an individual involuntarily committed to a mental health facility.

(g) In this section, "mental health facility" has the meaning given to
"designated treatment facility" in AS 47.30.915.

Sec. 13.52.130. Judicial relief. On petition of a patient, the patient's agent,
guardian, or surrogate, or a health care provider or institution involved with the
patient's care, the superior court may enjoin or direct a health care decision or order
other equitable relief. A proceeding under this section is governed by AS 13.26.165 -
13.26.320.

Sec. 13.52.140. Uniformity of application and construction. This chapter
shall be applied and construed to carry out its general purpose to make uniform the
law with respect to the subject ofthis chapter among states enacting it.

Sec. 13.52.150. Onptional form. The following sample form may be used to
create an advance health care directive. The other sections of this chapter govern the
effect of this or any other writing used to create an advance health care directive. This
form may be duplicated. This form may be modified to suit the needs of the person, or

a completely different form may be used that contains the substance of the following

form:

9- CSIIB 197(JUD)
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ADVANCE HEALTH CARE DIRECTIVE
Explanation

You have the right to give instructions about your own health
care. You also have the right to name someone else to make health
care decisions for you. This form lets you do either or both of these
things. It also lets you express your wishes regarding the designation
of your health care provider. Ifyou use this form, you may complete or
modify all or any part of it. You are free to use a different form if the
form contains the substance of this form.

Part 1ofthis form isapower of attorney for health care. Part 1
lets you name another individual as an agent to make health care
decisions for you if you become incapable of making your own
decisions or if you want someone else to make those decisions for you
now even though you are still capable. You may name an alternate
agent to act for you if your first choice is not willing, able, or
reasonably available to make decisions for you. Unless related to you,
your agent may not be an owner, operator, or employee of a health care
institution where you are receiving care.

Unless the form you sign limits the authority of your agent,
your agent may make all health care decisions for you. This form has a
place for you to limit the authority of your agent. You do not have to
limit the authority ofyour agent if you wish to rely on your agent for all
health care decisions that may have to be made. If you choose not to
limit the authority of your agent, your agent will have the right to

(a) consent or refuse consent to any care, treatment, service, or
procedure to maintain, diagnose, or otherwise affect a physical or
mental condition;

(b) select or discharge health care providers and institutions;

(c) approve or disapprove diagnostic tests, surgical procedures,
programs of medication, and do not resuscitate orders; and

(d) direct the provision, withholding, or withdrawal of artificial

1 CSHD 197(JUD) -10-
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nutrition and hydration and all other forms of health care; and

(e) donate your body parts at your death.

Part 2 of this form lets you give specific instructions about any
aspect of your health care. Choices are provided for you to express
your wishes regarding the provision, withholding, or withdrawal of
treatment to keep you alive, including the provision of artificial
nutrition and hydration, as well as the provision of pain relief
medication. Space is provided for you to add to the choices you have
made or for you to write out any additional wishes.

Part 3 of this form lets you express an intention to donate your
body parts following your death.

Part 4 of this form lets you designate a physician to have
primary responsibility for your health care.

After completing this form, sign and date the form at the end
and have the form witnessed by one of the two alternative methods
listed below. Give a copy of the signed and completed form to your
physician, to any other health care providers you may have, to any
health care institution at which you are receiving care, and to any health
care agents you have named. You should talk to the person you have
named as your agent to make sure that the person understands your
wishes and is willing to take the responsibility.

You have the right to revoke this advance health care directive

or replace this form at any time.
PART 1

DURABLE POWER OF ATTORNEY FOR HEALTH CARE DECISIONS

(1) DESIGNATION OF AGENT: | designate the

following individual as my agent to make health care decisions for me:
(name of individual you choose as agent)

(address) (city) (state) (zip code)

11- CSIIB 197(JUD)
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(home phone) (work phone)
OPTIONAL: IfIrevoke my agent's authority or if my agent is

not willing, able, or reasonably available to make a health care decision

for me, | designate as my first alternate agent

(name of individual you choose as first alternate agent)

(address) (city) (state) (zip code)

(home phone) (work phone)
OPTIONAL: If I revoke the authority of my agent and first

alternate agent or if neither is willing, able, or reasonably available to

make a health care decision for me, | designate as my second alternate

agent
(name of individual you choose as second alternate agent)
(address) (city) (state) (zip code)

(home phone) (work phone)

(2) AGENT'S AUTHORITY: My agent is authorized to

make all health care decisions for me, including decisions to provide,
withhold, or withdraw artificial nutrition and hydration, and all other

forms of health care to keep me alive, except as | state here:

(Add additional sheets if needed.)

(3) WHEN AGENTS AUTHORITY BECOMES

EFFECTIVE: My agent's authority becomes effective when my

CSIIB 197(JUD) -12-
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primary physician determines that 1 am unable to make my own health
care decisions unless I mark the following box. If I mark this box [ ],
my agent's authority to make health care decisions for me takes effect
immediately.

(4) AGENT'S OBLIGATION: My agent shall make
health care decisions for me in accordance with this power of attorney
for health care, any instructions | give in Part 2 of this form, and my
other wishes to the extent known to my agent. To the extent my wishes
are unknown, my agent shall make health care decisions for me in
accordance with what my agent determines to be in my best interest. In
determining my best interest, my agent shall consider my personal
values to the extent known to my agent.

(5) NOMINATION OF GUARDIAN: If a guardian of
my person needs to be appointed for me by a court, | nominate the
agent designated in this form. |If that agent is not willing, able, or
reasonably available to act as guardian, I nominate the alternate agents
whom | have named under (1) above, in the order designated.

PART 2
INSTRUCTIONS FOR HEALTH CARE
[fyou are satisfied to allow your agent to determine what is best

for you in making end-of-life decisions, you do not need to fill out this

part of the form. Ifyou do fill out this part of the form, you may strike

any wording you do not want.
(6) END-OF-LIFE DECISIONS: I direct that my health

care providers and others involved in my care provide, withhold, or
withdraw treatment in accordance with the choice | have marked
below: (Check only one box.)
[ 1(A) Choice To Prolong Life
| want mylife to be prolonged as long as
possible within the limits of generally accepted health care

standards: OR

13- CSIIB 197(JUD)
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[ 1(B) Choice Not To Prolong Life

I do not want my life to be prolonged if (i) I have
an incurable and irreversible condition that will result in my
death within a relatively short time; (ii) |1 become unconscious
and, to a reasonable degree of medical certainty, | will not
regain consciousness; or (iii) the likely risks and burdens of
treatment would outweigh the expected benefits.

(7) ARTIFICIAL NUTRITION AND HYDRATION:
Artificial nutrition and hydration must be provided, withheld, or
withdrawn in accordance with the choice | have made in paragraph (6)
unless I mark the following box. If I mark this box [ ], artificial
nutrition and hydration must be provided regardless of my condition
and regardless of the choice I have made in paragraph (6).

(8) RELIEF FROM PAIN: If | mark this box [ ], |
direct that treatment to alleviate pain or discomfort should be provided
to me even if it hastens my death.

(9) OTHER WISHES: (If you do not agree with any of
the optional choices above and wish to write your own, or if you wish

to add to the instructions you have given above, you may do so here.) |

direct that

(Add additional sheets if needed.)
PART 3

DONATION OF BODY PARTS AT DEATH
(OPTIONAL)

If you are satisfied to allow your agent to determine whether to
donate your body parts at your death, you do not need to fill out this
part ofthe form.

(10) Upon my death: (mark applicable box)
[ 1 (A) 1 give any needed organs, tissues, or

CSHB 197(JUD) 14,
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other body parts, OR
[ 1 (B) Igive the following organs, tissues, or

other body parts only

[ ]1(C) My gift is for the following purposes
(strike any of the following you do not want):

(i) transplant;

(i) therapy;

(iii) research;
(iv) education;

PART 4
PRIMARY PHYSICIAN
(OPTIONAL)

(11) 1 designate the following physician as my primary

physician:
(name of physician)
(address) (city) (state) (zip code)

(phone)
OPTIONAL: Ifthe physician I have designated above is

not willing, able, or reasonably available to act as my primary

physician, | designate the following physician as my primary physician:
(name ofphysician)
(address) (city) (state) (zip code)

(phone)
(12) EFFECT OF COPY: A copy of this form has the

15- CSHB 197(JUD)
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same effect as the original.
(13) SIGNATURES: Sign and date the form here:

(date) (sign your name)
(address) (print your name)

(city) (state)
(14) WITNESSES: This power of attorney will not be

valid for making health care decisions unless it is
(A) signed by two qualified adult witnesses who
are personally known to you and who are present when you sign
or acknowledge your signature; or
(B) acknowledged before a notary public in the
state.
ALTERNATIVE NO. 1
Witness
| swear under penalty of perjury under AS 11.56.200 that the
principal is personally known to me, that the principal signed or
acknowledged this power of attorney in my presence, that the principal
appears to be of sound mind and under no duress, fraud, or undue
influence, that | am not the person appointed as agent by this document,
and that 1 am not a health care provider or an employee of a health care
provider or facility. | am not related to the principal by blood,
marriage, or adoption, and, to the best of my knowledge, I am not
entitled to any part of the estate of the principal upon the death of the

principal under a will now existing or by operation of law.

(date) (signature of witness)
(address) (printed name of witness)
CSIIB 197(JUD) -16-
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(city) (state)
W itness

| swear under penalty of perjury under AS 11.56.200 that the
principal is personally known to me. that the principal signed or
acknowledged this power of attorney in my presence, that the principal
appears to be of sound mind and under no duress, fraud, or undue
influence, that 1 am not the person appointed as agent by this document,
and that I am not a health care provider, or an employee of a health care
provider or facility. | am not related to the principal by blood,
marriage, or adoption, and, to the best of my knowledge, | am not
entitled to any part of the estate of the principal upon the death of the

principal under a will now existing or by operation of law.
(date) (signature of witness)

(address) (printed name of witness)

(city) (state)
ALTERNATIVE NO. 2
State of Alaska
Judicial District

On this day of , in the year

, before me,

(insert name of notary public) appeared
, personally known to me (or

proved to me on the basis of satisfactory evidence) to be the person

whose name is subscribed to this instrument, and acknowledged that

the person executed it.
Notary Seal

17- CSHB 197(JUD)
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(Signature of Notary Public)
Sec. 13.52.190. Definitions. In this chapter, unless the context otherwise

requires,
(1) "advance health care directive" means an individual instruction or a

power of attorney for health care;
(2) "agent" means an individual designated in a power of attorney for

health care to make a health care decision for the individual granting the power;

(3) "best interest” means that the benefits to the individual resulting

from a treatment outweigh the burdens to the individual resulting from that treatment

and includes
(A) the effect of the treatment on the physical, emotional, and

cognitive functions of the patient;
(B) the degree of physical pain or discomfort caused to the

individual by the treatment or the withholding or withdrawal of the treatment;

(C) the degree to which the individual's medical condition, the
treatment, or the withholding or withdrawal of treatment, results in a severe
and continuing impairment;

(D) the effect of the treatment on the life expectancy of the

patient;
(E) the prognosis of the patient for recovery, with and without

the treatment;
(F) the risks, side effects, and benefits of the treatment or the

withholding of treatment; and
(G) the religious beliefs and basic values of the individual

receiving treatment, to the extent that these may assist in determining benefits

and burdens;
(4)  "capacity" means an individual's ability to understand the

significant benefits, risks, and alternatives to proposed health care and to make and

communicate a health care decision;
(5) "cardiopulmonary resuscitation” means cardiopulmonary

resuscitation or a component of cardiopulmonary resuscitation;

CSIIB 197(JUD) -18-
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(6) "do not resuscitate order" means a directive from a licensed
physician that emergency cardiopulmonary resuscitation should not be administered to
a qualified patient; in this paragraph,

(A)  "qualified patient” means a patient who has been
determined by the attending physician to be in a terminal condition;

(B) "terminal condition” means a progressive incurable or
irreversible condition that, without the administration of life-sustaining
procedures, will, in the opinion of two physicians, when available, who have
personally examined the patient, one of whom must be the attending physician,
result in death within a relatively short time; in this subparagraph, "life-
sustaining procedures” means medical procedures or interventions that, when
administered to a qualified patient, will serve only to prolong the dying
process;

(7) "emancipated minor" means a minor whose disabilities have been
removed under AS 09.55.590 or who has arrived at the age of majority as determined

under AS 25.20.020;
(8) "generally accepted health care standards" includes the protocol for

do not resuscitate orders that is adopted under AS 13.52.060;
(9) "guardian" means a judicially appointed guardian or conservator

having authority to make a health care decision for an individual;

(10) "health care" means any care, treatment, service, or procedure to
maintain, diagnose, or otherwise affect an individual's physical or mental condition,
including

(A) selection and discharge of health care providers and
institutions;
(B) approval or disapproval of diagnostic tests, surgical

procedures, programs of medication, and do not resuscitate orders;
(C) direction to provide, withhold, or withdraw artificial

nutrition and hydration if withholding or withdrawing artificial nutrition or
hydration is in accord with generally accepted health care standards applicable

to health care providers or institutions; and

19 CSHB 197(JUD)
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(D) donation of body parts at death.
(I1) "health care decision” means a decision made by an individual or

the individual's agent, guardian, or surrogate regarding the individual's health care;
(12) "health care institution” means an institution, facility, or agency

licensed, certified, or otherwise authorized or permitted by law to provide health care

in the ordinary course of business;
(13) "health care provider" means an individual licensed, certified, or

otherwise authorized or permitted by law to provide health care in the ordinary course

of business or practice ofa profession;
(14) "individual instruction® means an individual's direction

concerning a health care decision for the individual;

(15) "person” means an individual, corporation, business trust, estate,
trust, partnership, association, joint venture, government, governmental subdivision,
agency, instrumentality, or another legal or commercial entity;

(16) "physician” means an individual authorized to practice medicine

or osteopathy under AS 08.64;

(17) "power of attorney for health care” means the designation of ar.
agent to make health care decisions for the individual granting the power;

(18)  "primary physician® means a physician designated by an
individual, or by the individual's agent, guardian, or surrogate, to have primary
responsibility for the individual's health care or, in the absence of a designation or if
the designated physician is not reasonably available, a physician who undertakes the
responsibility;

(19) "reasonably available” means able to be contacted with a level of
diligence appropriate to the seriousness and urgency of a patient's health care needs,

and willing and able to act in a timely manner considering the urgency of the patient's

health care needs;
(20) “state" means a state of the United States, the District of

Columbia, the Commonwealth of Puerto Rico, or a territory or insular possession

subject to the jurisdiction of the United States;
(21) "supervising health care provider" means the primary physician or

| CSHB 197(JUD) -20-
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the physician's designee, or the health care provider or the provider's designee who has
undertaken primary responsibility for an individual's health care;
(22) "surrogate" means an individual, other than a patient's agent or
guardian, authorized under this chapter to make a health care decision for the patient.
Sec. 13.52.195. Short title. This chapter may be cited as the Health Care
Decisions Act.

* Sec. 4. AS 18.65.311 isamended to read:
Sec. 18.65.311. Donation of body parts [ANATOMICAL GIFT OR

LIVING WILL DOCUMENT], (a) The department shall provide, at the time that
an identification card is issued, a form for a document by which the card holder may
make a donation of body parts [AN ANATOMICAL GIFT] under AS 13.52
[AS 1350 (UNIFORM ANATOMICAL GIFTS ACT) OR A LIVING WILL UNDER
AS 1812 (LIVING WILLS AND DO NOT RESUSCITATE ORDERS)]. The
document (1) may not be larger than an identification card, (2) must contain sufficient
space for the signature of two witnesses [OR A PERSON WHO IS QUALIFIED TO
TAKE ACKNOWLEDGMENTS UNDER AS 09.63.010], ami (3) [MUST USE THE
FORMS AND DESIGNS DEVELOPED UNDER AS 18.12.037, AND (4)] must
provide a means by which the card holder may cancel the gift [OR THE LIVING
WILL]. Ifthe document is executed by the applicant, it shall be sealed in plastic and
attached to the identification card. [A SYMBOL DEVELOPED UNDER
AS 18.12.037 INDICATING THE EXISTENCE OF THE ANATOMICAL GIFT OR
LIVING WILL DOCUMENT MUST BE DISPLAYED IN THE LOWER RIGHT-
HAND CORNER ON THE FACE OF THE IDENTIFICATION CARD ]

(b) An employee of the department who processes an identification card
application, other than an application received by mail, shall ask the applicant orally
whether the applicant wishes to execute n donation of body parts [AN
ANATOMICAL GIFT OR A LIVING WILL]. The department shall, by placement of
posters and brochures in the office where the application is taken, and by oral advice,
if requested, make known to the applicant the procedure necessary to execute a

donation of body parts [GIFT] under AS 13.52 [AS 1350 OR A LIVING WILL
UNDER AS 18.12],

21- CSHB 197(JUD)
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1 *Sec. 5. AS 28.10.021(c) is amended to read:

2 (c) An employee of the department who processes an application for
3 registration or renewal of registration, other than an application received by mail or an
4 application for registration under AS 28.10.152, shall ask the applicant orally whether
5 the applicant wishes to execute a donation of body parts [AN ANATOMICAL GIFT
6 OR A LIVING WILL]. The department shall make known to all applicants the
7 procedure for executing a donation of body parts [GIFT] under AS 13.52 (Health
8 Care Decisions Act) [AS 13.50 (UNIFORM ANATOMICAL GIFTS ACT) OR A
9 LIVING WILL UNDER AS 18.12 (LIVING WILLS AND DO NOT RESUSCITATE
10 ORDERS)] by displaying posters in the offices in which applications are taken, by
1 providing a brochure or other written information to each person who applies in
12 person or by mail, and, if requested, by providing oral advice.

13 * Sec. 6. AS 28.15.061(d) is amended to read:

14 (d) An employee of the department who processes a driver's license
15 application, other than an application received by mail, shall ask the applicant orally
16 whether the applicant wishes to execute a donation of body parts [AN
17 ANATOMICAL GIFT OR A LIVING WILL]. The department shall make known to
18 all applicants the procedure for executing a donation of body parts [GIFT] under
19 AS 13.52 (‘Health Care Decisions Act) [AS 1350 (UNIFORM ANATOMICAL
20 GIFTS ACT) OR A LIVING WILL UNDER AS 18.12 (LIVING WILLS AND DO
21 NOT RESUSCITATE ORDERS)] by displaying posters in the offices in which
22 applications are taken, by providing a brochure or other written information to each
23 person who applies in person or by mail, and, if requested, by providing oral advice.

24 *Sec. 7. AS 28.15.111(b) is amended to read:

25 (b) The department shall provide, at the time that an operator's license is
26 issued, a form for a document by which the owner of a license may make n donation
27 of body narts [AN ANATOMICAL GIFT] under AS 13.52 [AS 13.50 OR A LIVING
28 WILL UNDER AS 18.12]. The document (1) may not be larger than an operator's
29 license, (2) must contain sufficient space for the signature of two witnesses [OR A
30 PERSON WHO IS QUALIFIED TO TAKE ACKNOWLEDGMENTS UNDER
31 AS 09.63.010], ami (3) [MUST USE THE FORMS AND DESIGNS DEVELOPED
197(JUD) 9.
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1 UNDER AS 18.12.037, AND (4)] must provide a means by which the owner may
2 cancel the donation [GIFT OR THE LIVING WILL]. Ifthe document is executed by
3 the applicant, it shall be sealed in plastic and attached to the license. [A SYMBOL
4 DEVELOPED UNDER AS 18.12.037 INDICATING THE EXISTENCE OF THE
5 ANATOMICAL GIFT OR LIVING WILL DOCUMENT MUST BE DISPLAYED
6 IN THE LOWER RIGHT-HAND CORNER ON THE FACE OF THE DRIVER'S
7

8

9

LICENSE ]
* Sec. 8. AS 47.30.825(b) is amended to read:
(b) The patient and the following persons, at the request of the patient, are

10 entitled to participate in formulating the patient's individualized treatment plan and to
11 participate in the evaluation process as much as possible, at minimum to the extent of
12 requesting specific forms of therapy, inquiring why specific therapies are or are not
13 included in the treatment program, and being informed as to the patient's present
14 medical and psychological condition and prognosis: (1) the patient's counsel, (2) the
15 patient's guardian, (3) a mental health professional previously engaged in the patient's
16 care outside of the evaluation facility or designated treatment facility, (4) a
17 representative of the patient's choice, (5) a person designated as the patient's agent or
18 surrogate [ATTORNEY-IN-FACT] with regard to mental health treatment decisions
19 under AS 13.52 [AS 13.26.332 - 13.26.358, AS 47.30.950 - 47.30.980, OR OTHER
20 POWER-OF-ATTORNEY], and (6) the adult designated under AS 47.30.725. The
21 mental health care professionals may not withhold any of the information described in
22 this subsection from the patient or from others if the patient has signed a waiver of
23 confidentiality or has designated the person who would receive the information as an
24 agent or surrogate under AS 13.52 [ATTORNEY-IN-FACT] with regard to mental
25 health treatment.
26 *Sec. 9. AS 47.30.825(f) is amended to read:
27 (f) A patient capable of giving informed consent has the absolute right to
28 accept or refuse electroconvulsive therapy or aversive conditioning. A patient who
29 lacks substantial capacity to make this decision may not be given this therapy or
30 conditioning without a court order unless the patient expressly authorized that
31 particular form of treatment in an advance health cnre directive [A
I -23- CSHB 197(JUD)
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DECLARATION] properly executed under AS 13.52 [AS 47.30.950 - 47.30.980] or
has authorized an agent or surrogate under AS 13.52 [ATTORNEY-IN-FACT] to
make this decision and the agent or surrogate [ATTORNEY-IN-FACT] consents to

the treatment on behalf of the patient.

* Sec. 10. AS 47.30.836 is amended to read:

Sec. 47.30.836. Psychotropic medication in noneinergencies. An evaluation
facility or designated treatment facility may not administer psychotropic medication to

a patient in a situation that does not involve a crisis under AS 47.30.838(a)(1) unless

the patient

(1) has the capacity to give informed consent to the medication, as
described in AS 47.30.837, and gives that consent; the facility shall document the
consent in the patient's medical chart;

(2) authorized the use of psychotropic medication in an advance
health care directive [A DECLARATION] properly executed under AS 13.52
[AS 47.30.950 - 47.30.980] or authorized an agent or surrogate under AS 13.52
[ATTORNEY-IN-FACT] to consent to the use of psychotropic medication for the
patient and the agent or surrogate [ATTORNEY-IN-FACT] does consent; or

(3) is determined by a court to lack the capacity to give informed

consent to the medication and the court approves use of the medication under

AS 47.30.839.

* Sec. 11. AS 47.30.838(d) is amended to read:
(d) An evaluation facility or designated treatment facility may administer

psychotropic medication to a patient without the patient's informed consent if the
patient is unable to give informed consent but has authorized the use of psychotropic
medication in tin advance health care directive [A DECLARATION] properly
executed under AS 13.52 [AS 47.30.950 - 47.30.980] or has authorized an agent or
surrogate under AS 13.52 [ATTORNEY-IN-FACT] to consent to this form of
treatment for the patient and the agent or surrogate [ATTORNEY-IN-FACT] does

consent.

*Sec. 12. AS 47.30.839(d) is amended to read:

(d) Upon the filing of a petition under (b) of this section, the court shall direct

CSHB 197(JUD) -24-
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the office of public advocacy to provide a visitor to assist the court in investigating the
issue of whether the patient has the capacity to give or withhold informed consent to
the administration of psychotropic medication. The visitor shall gather pertinent
information and present it to the court in written or oral form at the hearing. The
information must include documentation of the following:

(1) the patient's responses to a capacity assessment instrument
administered at the request of the visitor;

(2) any expressed wishes of the patient regarding medication,
including wishes that may have been expressed in a power of attorney, a living will,
an advance health care directive under AS 13.52, or oral statements of the patient,
including conversations with relatives and friends that are significant persons in the
patient's life as those conversations are remembered by the relatives and friends; oral
statements of the patient should be accompanied by a description of the circumstances
under which the patient made the statements, when possible.

*Sec. 13. AS 47.33.070(a) is amended to read:

(a) An assisted living home shall maintain, for each resident of the home, a

file that includes
(1) the name and birth date, and, if provided by the resident, the social

security number of the resident;
(2) the name, address, and telephone number of the resident's closest
relative, service coordinator, if any, and representative, ifany;

(3) a statement of what actions, if any, the resident'srepresentative is

authorized to take on the resident's behalf;
(4) acopy ofthe resident's assisted living plan;

(5) a copy of the residential services contract between the home and

the resident;
(6) a notice, as required under AS 47.33.030, regarding thedepository

in which the resident's advance payment money is being heid;
(7)  written acknowledgment [ACKNOWLEDGEMENT] by the

resident or the resident's representative that the resident has received a copy of and has

read, or has been read the

-25- CSHB 197(JUD)
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(A) resident's rights under AS 47.33.300;

(B) resident's right to pursue a grievance under AS 47.33.340;

(C)  resident's right to protection from retaliation under

AS 47.33.350;
(D) provisions of AS 47.33.510, regarding immunity; and
(E) home's house rules;
(8) an acknowledgment [ACKNOWLEDGEMENT] and agreement

relating to home safekeeping and managementof the resident's money, as required by

AS 47.33.040;

(9) a copy of the resident's living will, if any, or an advance health
care directive made under AS 13.52, if any; and

(10) a copy of a power of attorney or other written designation,,
including an advance health care directive madeunder AS 13.52, of an agent,
representative, or surrogate by the resident.

* Sec. 14.AS 13.26.332(L), 13.26.335(1), 13.26.344(1); AS 13.50.010, 13.50.014,
13.50.016, 13.50.020, 13.50.030, 13.50.040, 13.50.050, 13.50.060, 13.50.065, 13.50.068,
13.50.070, 13.50.080, 13.50.090; AS 18.12.010, 18.12.020, 18.12.030, 18.12.035, 18.12.037,
18.12.040, 18.12.050, 18.12.060, 18.12.070, 18.12.080, 18.12.090, 18.12.100; AS 47.30.950,
47.30.952, 47.30.954, 47.30.956, 47.30.958, 47.30.960, 47.30.962, 47.30.964, 47.30.966,
47.30.968, 47.30.970, 47.30.972, and 47.30.980 are repealed.

* Sec. 15. Theun;odified law of the State of Alaska is amended by adding a new section to
read:

CONTINUING EFFECT OF EXISTING DOCUMENTS, (a) A donation of body
parts made under AS 13.50 or AS 18.12, repealed by sec. 14 of this Act, before the effective
date of secs. 1 - 14 of this Act continues in effect under AS 13.50 or AS 18.12, as those
chapters exist before the effective date of secs. 1 - 14 of this Act, until the donation is
revoked.

(b) A power of attorney that is made under AS 13.26.332(L), 13.26.335(1), or
13.26.344(1), repealed by sec. 14 of this Act, before the effective date of secs. 1- 14 of this
Act and that contains authority for health care services under AS 13.26.332(L),
AS 13.26.335(1), or 13.26.344(1), repealed by sec. 14 of this Act, continues in effect under
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AS 13.26.332(L), 13.26.335(1), and 13.26.344(1), as those provisions exist hefore the
effective date ofsecs. 1- 14 of this Act, until the power of attorney is revoked.

(c) A declaration made under AS 18.12, repealed by sec. 14 of this Act, before the
effective date of secs. 1-14 of this Act continues in effect under AS 18.12, as that chapter
exists hefore the effective date of secs. 1- 14 of this Act, until the declaration is revoked.

(d) A declaration made under AS 47.30.950 - 47.30.980, repealed by sec. 14 of this
Act, before the effective date of secs. 1 - 14 of this Act continues in effect under
AS 47.30.950 - 47.30.980, as those sections exist before the effective date of secs. 1- 14 of

this Act, until the declaration is revoked.
* Sec. 16. The uncodified law of the State of Alaska is amended by adding a new section to

read:

EFFECT ON EXISTING INSURANCE POLICIES AND ANNUITIES.
AS 13.52.120(b), added by sec. 3 of this Act, does not apply to a policy of insurance or an
annuity that was entered into before the effective date ofsecs. 1-14 of this Act.

* Sec. 17. The uncodified law of the State of Alaska is amended by adding a new section to
read:

TRANSITION: REGULATIONS. The Department of Health and Social Services
may proceed to adopt regulations necessary to implement the changes n.ade by secs. 1- 14 of
this Act. The regulations take effect under AS 44.62 (Administrati s Procedure Act), but not
before January 1,2003.

* Sec. 18. Section 17 ofthis Act takes effect immediately under AS 01.10.070(c).
* Sec. 19. Exceptas provided in sec. 18 of this Act, this Act takes effect January 1, 2003.

27- CSHB 197(JUD)
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AMENDMENT

OFFERED IN THE HOUSE
TO: CSHB 197( ), Draft Version "0"

Page 7, line 19:
Delete "do not resuscitate protocol”

Insert "protocol for do not resuscitate orders"

Page 10, line 30:
Delete "orders not to resuscitate"”

Insert "do not resuscitate orders"

Page 18, following line 29:
Insert new paragraphs to read:

"(4) "cardiopulmonary resuscitation” means cardiopulmonary
resuscitation ora component of cardiopulmonary resuscitation;

(5) "do not resuscitate order" means a directive from a licensed
physician that emergency cardiopulmonary resuscitation should not be administered to
a qualified patient; in this paragraph,

(A)  "qualified patient” means a patient who has been
determined by the attending physician to be in a terminal condition;

(B) "terminal condition" means a progressive incurable or
irreversible condition that, without the administration of life-sustaining
procedures, will, in the opinion of two physicians, when available, who have
perr*nally examined the patient, one of whom must be the attending physician,
result in death within a relatively short time; in this subparagraph, "life-

sustaining procedures” means medical procedures or interventions that, when
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administered to a qualified patient, will serve only to prolong the dying

process;"

Renumber the following paragraphs accordingly.

Page 19, lines 2 - 3:
Delete "do not resuscitate protocol”

Insert "protocol for do not resuscitate orders that is"

Page 19, line 12:
Delete "orders not to resuscitate”

Insert "do not resuscitate orders"



TONYKNOWLES, GOVERNOR
P.O. Box 110616
Department of Health & Social Services Juneau, Alaska 99811-0616

. . Division of I?ubllc He.alth Telephone: (907) 465-3027
Section of Community Health and Emergency Medical Services Telefax: (907) 465-4101

March 19, 2002

Melanie Lesh

Office of Rep. Bill Hudson
Room 502 State Capitol
Juneau, AK 99801-1182

RE: CS HB 197

Dear Melanie,

Thank you for meeting with Matt Anderson and me on March 13th to discuss how HB 197
interacts with the Comfo't One Do-Not-Resuscitate (DNR) program. We found the meeting to
be both enjoyable and helpful. During the meeting, you requested that we provide you with a
written summary of our recommendations and concerns. They are found below.

Restoration of DNR statutory sections.

With the exception of AS 18.12.035(b), the DNR statutory provisions would be repealed,
including the provision for entry of a DNR order by the attending physician, the requirement that
a health care provider comply with a DNR order, and penalties for refusing to comply with a
DNR order. We would like the language in the current DNR law to remain in place, to the
greatest extent possible for reasons explained below in the Discussion section.

2. Restoration of definitions pertaining to DNR order (AS 18.12.100)

We would like the definitions contained in AS 18.12.100 to be retained in the bill, particularly
the definitions of ‘cardiopulmonary resuscitation,” ‘qualified patient’ and ‘terminal condition.’

3. Deletion of the provisions which would seem to allow a health care provider to decline to
comply with a do-not resuscitate order. (Sec. 13.52.050(e)-(g))

Discussion

Removal of the DNR sections from the bill would eliminate the requirement that a DNR order be
the directive of a licensed physician. AS 18.12.100(6). This change in the statute would appear
to allow a health care decision which includes a DNR order to be made by a competent patient,
an agent, a guardian or a surrogate. This does not seem to be the intent of the Uniform Health-
Care Decisions Act or CS HB 197. The definitions section defines “health care” to include the
“approval or disapproval of diagnostic tests, surgical procedures, programs of medication, and



orders not to resuscitate” (emphasis added). A lay advocate cannot order diagnostic tests,
surgical procedures, or medication, and similarly, a DNR order is a power which should remain

the authority of a physician.

Another and related concern is the elimination of the requirement that a DNR order be issued
only for a terminally-ill (“qualified”) patient. AS 18.12.100. If a physician is not involved in a
decision to allow a life to extinguish without cardio-pulmonary resuscitation, the result could be
that an ill or injured person who is under the influence of alcohol or drugs, mentally impaired due
to a head injury or diabetic hypoglycemia, or suffering from suicidal depression, could refuse
life-saving treatment for a treatable condition. In an extreme example, it is conceivable that an
abusive spouse could refuse treatment on behalf of an incapacitated partner. Even terminally-ill
patients change their minds about DNR orders and it is essential that a physician be involved to
ensure that the decision to withhold resuscitation is medically-informed. We may be willing to
support an expanded definition of a ‘qualified patient” which lists certain medical conditions
which are not necessarily classified as terminal illnesses, such as advanced Alzheimer’s Disease,

if diagnosed and approved by a physician.

The existing DNR law has protections for implementing the patient’s wishes which may be lost
by repealing the DNR sections of law, as provided for in the current draft of CS HB 197. AS
18.12.040 provides that a patient for whom a DNR order has issued has the right to make
decisions regarding CPR as long as the patient is able to do so, and if the patient is not
competent, the declaration (living will) or DNR protocol governs. This statutory provision is
enhanced by Section 13.52.190(9)(B) in CS HB 197 which defines “health care” to include the
right of a patient or proxy to approve or disapprove DNRs. Unfortunately, the provision in
Section 13.52.050(e)-(g) authorizing a health care provider to decline to comply with a health
care directive for reasons of conscience, when applied to a DNR could result in a medic arriving
on scene and performing CPR on a patient who, through a DNR order has expressed the desire
not to be resuscitated. This result would be contrary to the intent of the bill and it is important to
recognize the unique demands of the pre-hospital environment in which the DNR program is
applied. Instantaneous life and death decisions are made without the opportunity to transfer the
patient to another care provider or seek a court order regarding health care directives, all good
protections otherwise provided for in the bill but inapplicable to the pre-hospital emergency

medical environment.

We support the goals of the bill to allow maximum autonomy for patients and families in
expressing and implementing humane and compassionate end-of-life care. We are concerned,
however, that by removing the role of the physician in establishing a do-not-resuscitate order,
removing the requirement that a patient be terminally ill before a DNR can be entered, and
allowing health care providers to decline to honor a health care directive that the Comfort One

Do-Not-Resuscitate program would become ineffective.

Thank you for the opportunity to provide comments on this important bill.



Sincerely,

Shelley K. Owens
Health Program Manager

cc: Matt Anderson, EMS Unit Manager
Mark Johnson, MPA, Chief, Section of Community Health & EMS
Karen E. Pearson, MS, Director, Division of Public Health
Elmer Lindstrom, Deputy Commissioner, Dept, of Health & Social Services



