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REPRESENTATIVE JOHN COGHILL

Date: March 30,2001

To: Members of the House State AffairsJ^omrntttee

From: Representative John Coghill

Re: Committee Substitute for HB 193

The United States Supreme Court ruled in California Democratic Party et al. v. Jones. 
Secretary of State, et al.. (530 U.S. 567, 2000) that the petitioners of California 
Proposition 198 which implemented California’s blanket primary violated a political 
party’s right to association. Governor Knowles has completely disregarded this decision 
by introducing HB 193 and SB 146. His approach is to enact the blanket primary and 
leave it up to the party to exclude voters from participation. The proper process is to 
make provisions for a Party inclusion.

The intent of California Democratic Party v. Jones was to implement a primary system 
that allows a party to nominate its candidates for the general election and provide a 
mechanism by which they could include voters other than registered party members. In 
the Courts decision was very explicit in this regard by citing Eu v. San Francisco County 
Democratic Central Committee, (489 U.S. 214):

”In no area is the political association’s right to exclude more important than in its 
candidate-selection process. That process often determines the party’s positions on 
significant public policy issues, and it is the nominee who is the party’s ambassador 
charged with winning the general electorate over to its views. The First 
Amendment reserves a special place, and accords a special protection, for that 
process.”

California goes even further in protecting the right of inclusion:

“California blanket primary violates these principles [right to association]. 
Proposition 198 forces petitioners to adulterate their candidate-selection process— a 
political party’s basic function— by opening it up to person wholly unaffiliated with 
the party, who may have different views from the harty. “
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It is noteworthy to cite Justice Rabinowitz in his April, 1996 dissent of O ’Callaehan v. 
Alaska which ended the open primary in Alaska. He stated:

In my view, Alaska’s blanket primary statute impermissibly burdens the 
Republican Party o f Alaska’s political rights o f association in violation o f the 
First and Fourteenth Amendments to the United State Constitution.”

Rabinowitz argued that while the blanket primary did r.ot specifically interfere with the 
Republican Party of Alaska’s right to have candidates on the primary ballot, the state 
prohibited the RPA from selecting candidates according to its chosen method.

It is not the power of the State to include: it is the Party’s right to exclude. The legislation 
implementing a primary election should start at that point. My suggestion is that the 
director of elections prepares a primary election ballot for each political party. Any 
political party wanting to include participation of voters other than registered party 
members may provide written notice to the director of elections by 5:00 p.m. Novemher 
lsl of the calendar year prior to the primary election requesting that members of other 
parties or unaffiliated member be permitted access to the party’s ballot.
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M E M O R A N D U M March 28, 2001

SUBJECT: Governor’s Primary Election Bill: uraft Committee Substitute; 
Constitutional Issues House Bill No. 193 (Work Order No. 22- 
GH 1089/A);

TO:

FROM:

Representative John Coghill 
Attn: Rynnieva Moss

Kathryn L. Kurtz 
Legislative Counsel

Enclosed is the draft committee substitute you requested.

It follows the model you provided as closely as possible while eliminating the portions 
relating to blanket primary election ballots, which are not needed if each party is going to 
have its own ballot. As I discussed with your staff, I believe this is consistent with your 
intent and has the added benefit o f producing a shorter bill. If I have gone astray, please 
let me know.

Issues you may want to address:

• How do you want to handle ballot measures which appear on the primary ballot? 
(See Article XI, Section 4, Constitution of the State o f  Alaska, requiring that an 
initiative be placed on the ballot "for the first statewide election held more than 
one hundred-twenty days after adjournment o f the legislative session following 
the filing [of the initiative petition]," which could be a primary election.) Should 
these appear on each party's ballot, or a separate ballot to be given to all voters, or 
do you want to leave it up to the division?

• Since 1995, the names o f  candidates nominated by petition under AS 15.25.140 - 
15.25.205 have appeared on the primary election ballot. Prior to that, they were 
listed on the general election ballot. Under the enclosed committee substitute, 
these candidates-including the candidates of political groups which do not 
qualify as parties--will presumably be listed on each party's primary election 
ballot. This may give rise to a freedom of association argument on the part of 
ihose groups. Then again, the state's interest in limiting the number o f  names that 
appear on the general election ballot may be sufficient to justify an infringement 
on a group's first amendment rights. Please give some thought to how you would 
like to handle this issue.



• If a person who is not registered as affiliated with a particular party wants to vote 
that party's ballot, do you want to let the person vote a questioned ballot?

You also requested an evaluation o f  the constitutionality o f  the governor's bill. I do not 
see any glaring constitutional problems with the bill. The governor's bill addresses the 
freedom of association issue by permitting a political party to restrict who may 
participate in the selection o f its candidates. Your committee substitute addresses the 
issue by providing a separate ballot for each political party and restricting access to that 
ballot to voters registered as affiliated with that party, unless the party chooses to expand 
who may participate in the selection of its candidates. I think both approaches adequately 
address the freedom of association issue raised in California Democratic Partv v. Jones. 
530 U.S. 567 (2000).

Representative John C ogh ill, Jr.
M arch 28, 2001
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REPRESENTATIVE JOHN COGHILL

Date: March 16, 2001

To: Representative Coghiil

From: Rynnieva Moss, Legislative Aide

Re: AccuVote

I trIked with John McLaurin from Global in Florida about the possibility of one ballot. He 
said he is 95 per cent sure they could do it because the software people have been talking 
about it, but the software solution would be very expensive.

Right now Accuvote has two General Election ballots that use a party declaration. The first 
one is the “straight party voting" where you mark the block of your party affiliation and the 
ballot automatically counts the candidates from that party. This wouldn't work because in a 
primary a party could have more than one candidate running for the same seat.

The second is the “straight party crossover” where you can vote for any party affiliation on 
the ballot as long as you only vote for one candidate per seat. This again is only used in the 
general election.

When I told him we were dealing with a primary election, he said this would be extremely 
difficult because you are throwing so many variables into a linear system. He said it is even 
more unlikely one ballot programming would be feasible because the party’s can determine 
the method by which their candidates are selected. Those methods could be changes by the 
party, requiring the software programming to change the ballots. He said this is problematic 
from the poll standpoint, from the voter' standpoint and from the programming standpoint. 
Election workers and voters would have to be educated every time a change was made.

John said one ballot would mean a major software rewrite of Alaska’s system. He said 
without the host computer, proprietary software and accouterments for programming a 
rewrite could not happen. Alaska’s system cost $1.98 million to get running. He said he 
talked to Randy two weeks ago about this. He has also been talking to Lt. Gov. Ulmer the 
last couple of weeks.

John’s mobile phone is 904-235-6645 and office phone is 904-672-0460.
]•*!»• ; i.ii*  •' i. .  ; 4 . . I



Journal Text lor HB 193 in the 22nd Legislature http://www.legis.state.ak.us/basis/get J...asp?session=22&bill=HBl93&jm=0647&hse=l-

J o u r n a l  T e x t H

0 3 - 1 9 - 2 0 0 1 H o u s e  J o u r n a l 0 6 4 7

H B  1 9 3

H O U S E  B I L L  N C . 1 9 3  b y  C h e  H o u s e  R u l e s  C o m m i C C e e  b y  r e q u e s t  o f  

C h e  G o v e r n o r ,  e n t i t l e d :

" A n  A c t  r e l a t i n g  t o  t h e  p r i m a r y  e l e c t i o n ;  a n d  p r o v i d i n g  f o r  a n  

e f f e c t i v e  d a t e . "

w a s  r e a d  t h e  f i r s t  t i m e  a n d  r e f e r r e d  t o  t h e  S t a t e  A f f a i r s ,  J u d i c i a r y ,  a n d  

F i n a n c e  C o m m i t t e e s .

T h e  f o l l o w i n g  f i s c a l  n o t e ( s )  a p p l y :

1 .  F i s c a l ,  O f f i c e  o f  t h e  G o v e r n o r

T h e  G o v e r n o r ' s  t r a n s m i t t a l  l e t t e r  d a t e d  M a r c h  1 5 ,  2 0 0 1 ,  a p p e a r s  

b e l o w :
0 3 - 1 9 - 2 0 0 1  H o u s e  J o u r n a l  0 6 4 8

" D e a r  S p e a k e r  P o r t e r :

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  d e c i s i o n  C a l i f o r n i a  D e m o c r a t i c  

P a r t v  v .  J o n e s  r e q u i r e s  s t a t e s  t o  r e c o g n i z e  a  p o l i t i c a l  p a r t y ’ s  F i r s t  

A m e n d m e n t  r i g h t s  i n  d e t e r m i n i n g  w h i c h  v o t e r s  m a y  p a r t i c i p a t e  i n  

n o m i n a t i n g  i t s  p a r t y  c a n d i d a t e s  f o r  p l a c e m e n t  o n  g e n e r a l  e l e c t i o n  

b a l l o t s .  T h i s  b i l l  t h a t  I  t r a n s m i t  t o d a y  i m p l e m e n t s  t h e  f i n d i n g s  o f  t h e  

p r i m a r y  e l e c t i o n  t a s k  f o r c e  t h a t  t h e  l i e u t e n a n t  g o v e r n o r  c o n v e n e d  t o  

r e s p o n d  t o  t h i s  c o u r t  d e c i s i o n .

T h e  b i l l  r e q u i r e s  p o l i t i c a l  p a r t i e s  t o  n o t i f y  t h e  d i v i s i o n  o f  e l e c t i o n s  b y  

S e p t e m b e r  1  o f  t h e  y e a r  p r e c e d i n g  a  p r i m a r y  e l e c t i o n  i f  t h e y  c h o o s e  t o  

n o t  p a r t i c i p a t e  i n  a  b l a n k e t  p r i m a r y .  I f  a  p a r t y  f a i l s  t o  s u b m i t  i t s  p a r t y  

p r i m a r y  p r e f e r e n c e  t o  t h e  d i v i s i o n  o f  e l e c t i o n s  b y  t h i s  d e a d l i n e ,  t h e  

p a r t y ' s  c a n d i d a t e s  w i l l  a p p e a r  o n  t h e  b l a n k e t  p r i m a r y  b a l l o t .

T h e  b i l l  p r o v i d e s  f o r  t h e  p r i m a r y  b a l l o t  t o  b e  d e s i g n e d  a s  a  b l a n k e t  

b a l l o t .  H o w e v e r ,  i f  a  p o l i t i c a l  p a r t y  c h o o s e s  t o  e x c l u d e  v o t e r s  n o t  

r e g i s t e r e d  w i t h  i t s  p a r t y  f r o m  p a r t i c i p a t i n g  i n  t h e i r  p r i m a r y  e l e c t i o n ,  

t h e n  a  b a l l o t  l i s t i n g  a p p r o p r i a t e  c a n d i d a t e s  w o u l d  b e  p r e p a r e d  f o r  t h a t  

p a r t y .

I t  i s  i m p o r t a n t  t o  a l l  A l a s k a  v o t e r s  t h a t  t h e  l e g i s l a t u r e  a d o p t s  a  n e w  

p r i m a r y  e l e c t i o n  s y s t e m  t h i s  s e s s i o n ,  i n  t i m e  t o  c o n d u c t  t h e  n e x t  

p r i m a r y  e l e c t i o n  i n  a n  o r d e r l y  a n d  e f f i c i e n t  m a n n e r  c o n s i s t e n t  w i t h  t h i s  

c o u r t  d e c i s i o n .

S i n c e r e l y ,

/ s /

T o n y  K n o w l e s  

G o v e r n o r "

B i l l  R o o t D i s p l a y  B i l l  R o o t

B A S I S  H A S  B E E N  R E - P R O G R A M M E D  T H I S  Y E A R

T O  R E P O R T  P R O B L E M S  W I T H  B A S T S  I N Q U I R Y

I oi'2 3/30/01 2:51 PM
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F I S C A L  N O T E

STATE OF ALASKA Fiscal Note Number:
2001 LEGISLATIVE SESSION Bill Version:

(H) Publish Date:

Revision Date/Time (Note if correction):__________________Dept. Affecti OOG
Title: "An Act relating to the primary election:.._____ BRU: Elective Operations
_____________________________________________Component: Elections_____
Sponsor: Rules Committee______________________  _____
Requester: Governor Component Number:____21̂
Expenditures/Revenues_______________________________ (Thousands of Dollars)______
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual 5.2 210.0 5.2 210.0 5.2 210.0
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous ;

TOTAL OPERATING 5.2 210.0 5.2 210.0 | 5.2 21’0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )

HB 193
3/19/01

FUND SOURCE__________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

5.2 210.0 5.2 210.0 5.2 210.0

TOTAL 5.2 210.0 5.2 210.0 5.2 210.0
Estimate of any current year (FY2001) cost: 0.0

r . 'oared by: 
Division
Approved by: 
Agency

(Rov 2/7/2001 OMB)

Gail Fenumiai/ MAN Phone 465-3935
Division of Election Date/Time 3/16/01 1:54 PM
Sally Rue Date 03/16/2001
Office of the Lieutenant Governor

For distribution information, call the Governor's Legislative Office
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F I S C A L  N O T E

STATE OF ALASKA Fiscal Note Number: ____
2001 LEGISLATIVE SESSION Bill Version: HB193

() Publish Date: _____

Revision Date/Time (Note if correction): 3/28/01 10:59 AM____Dept. Affect* OOG_________
Title: An Act relating to the primary election_________BRU: Elective Operations
___________________________ __________ _ Component: Elections_____
Sponsor: Rules Committee
Requester: Governor Component Number: 21
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual 5.2 269.5 5.2 269.5 5.2 269.5
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 5.2 269.5 5.2 269.5 5.2 269.5
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 5.2 269.5 5.2 269.5 5.2 269.5
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 5.2 269.5 5.2 269.5 5.2 269.5
Estimate of any current year (FY2001) cost: 0.0

Prepared by: 
Division
Approved by: 
Agency

(Rov 2/7/2QO) CMB)

Gail Fenumiai/ man Phone 465-3935
Division of Election Date/Time 3/28/01 10:59AM
Sally Rue Date 03/28/2001
Office of the Lieutenant Governor

For distribution information, call the Governor's Legislative Office
Page 1 of 1



V O T IN G  R IG H T S  A C T  O F  1965

Sec. 1973c Alteration of voting qualifications and procedures; action by State or political 
subdivision for declaratory judgment of no denial or abridgement of voting rights; three-judge 
district court; appeal to Supreme Court

Whenever a State or political subdivision with respect to which the prohibitions set forth in section 
1973b(a) of this title based upon determinations made under the first sentence of section 1973b(b) 
of this title are in effect shall enact or seek to administer any voting qualification or prerequisite to 
voting, or standard, practice, or procedure with respect to voting different from that in force or 
effect on November 1, 1964, or whenever a Slate or political subdivision with respect to which the 
prohibitions set forth in section 1973b(a) of this title based upon determinations made under the 
second sentence of section 1973b(b) of this title are in effect shall enact or seek to administer any 
voting qualification or prerequisite to voting, or standard, practice, or procedure with respect to 
voting different from that in force or effect on November 1, 1968, or whenever a State or political 
subdivision with respect to which the prohibitions set forth in section 1973b(a) of this title based 
upon determinations made under the third sentence of section 1973b(b) of this title are in effect 
shall enact or seek to administer any voting qualification or prerequisite to voting, or standard, 
practice, or procedure with respect to voting different from that in force or effect on November 1, 
1972, such State or subdivision may institute an action in the United States District Court for the 
District of Columbia for a declaratory judgment that such qualification, prerequisite, standard, 
practice, or procedure does not have the purpose and will not have the effect of denying or 
abridging the right to vole on account of race or color, or in contravention of the guarantees set forth 
in section 1973b(f)(2) of this title, and unless and until the court enters such judgment no person 
shall be denied the right to vote for failure to comply with such qualification, prerequisite, standard, 
practice, or procedure: Provided,
That such qualification, prerequisite, standard, practice, or procedure may be enforced without such 
proceeding if the qualification, prerequisite, standard, practice, or procedure has been submitted by 
the chief legal officer or other appropriate official of such State or subdivision to the Attorney 
General and the Attorney General has not interposed an objection within sixty days after such 
submission, or upon good cause shown, to facilitate an expedited approval within sixty days after 
such submission, the Attorney General has affirmatively indicated that such objection will not be 
made. Neither an affirmative indication by the Attorney General that no objection will be made, nor 
the Attorney General's failure to object, nor a declaratory judgment entered under this section shall 
bar a subsequent action to enjoin enforcement of such qualification, prerequisite, standard, practice, 
or procedure. In the event the Attorney General affirmatively indicates that no objection will be 
made within the sixty-day period following receipt of a submission, the Attorney General may 
reserve the right to reexamine the submission if additional information comes to his attention during 
the remainder of the sixty-day period which would otherwise require objection in accordance with 
this section. Any action under this section shall be heard and determined by a court of three judges 
in accordance with the provisions of section 2284 of title 28 and any appeal shall lie to the Supreme 
Court.

l



I

(Pub. L. 89-110, title I, Sec. 5, Aug. 6, 1965, 79 Slat. 439; renumbered title 1 and am ended Pub. L. 
91-285, Sec. 2, June 22, 1970, 84 Stat. 314, 315; Pub. L. 94-73, title II, Sec. 204, 206, title IV, 
Sec. 405, Aug. 6, 1975, 89 Stat. 402, 404.)

A M E N D M E N T S

1975 - Pub. L. 94-73 inserted "or w henever a State or political subdivision with respect to which the 
prohibitions set forth in section 1973b(a) o f  this title based upon determinations m ade under third 
sentence of section 1973b(b) o f  this title are in effect shall enact or seek to adm inister any voting 
qualification or prerequisite to voting, or standard, practice, or procedure with respect to v o tirg  
different from that in force or effect on Novem ber 1, 1972," after 1968, substituted "or upon good 
cause shown, to facilitate an expedited approval within sixty days after such subm ission , the 
Attorney General has affirmatively indicated that such objection will not be made. Neither an 
affirmative indication by the Attorney General that no objection will be made, nor the Attorney 
General's failure to object," for "except that neither the Attorney General's failure to object", and 
"on account o f  race or color, or in contravention o f  the guarantees set forth in section 1973b(f)(2) o f  
this title" for "on account o f  race or color", and inserted provisions that in the event the Attorney 
General affirmatively indicates that no objection will be made within the sixty-day period following 
receipt o f  a submission, the Attorney General may reserve the right to exam ine the subm ission if 
additional information com es to his attention during the remainder o f  the sixty-day period which 
would otherwise require objection in accordance with this section.

1970 - Pub. L. 91-285 inserted "based upon determinations made under the first sentence o f section 
!973b(b) of this title" after "section 1973b(a) of this title" and "or whenever a State or political 
subdivision with respect to which the prohibitions set forth in section 1973b(a) o f  this title based 
upon determinations made under the second sentence o f  section 1973b(b) of this title are in effect 
shall enact or seek to adm inister any voting qualification or prerequisite to voting, or standard, 
practice, or procedure with respect to voting different from that in force or effect on N ovem ber 1, 
1968," after "1964,".

SECTION R EFER R ED  T O  IN O TH ER  SECTIONS 

This section is referred to in sections 1973b, 1973j, 19731 of this title.
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C a l i f o r n i a  D e m o c r a t i c  P a r t y  v .  J o n e s

W h a t  S t a t e s  m a v  d o :

1. Require parties to use the primary format for selecting their nom inees.
2. Require parties to demonstrate “a significant m odicum  o f  support” 

before allow ing their candidates a place on the ballot.
3. Require party registration a reasonable period o f  time before a 

primary election.”

(Page 4, paragraph 2.)

R e g u l a t i o n  m u s t  b e  C o n s t i t u t i o n a l :

“We have continually stressed that when States regulate parties’ internal 
process they must act within limits im posed by the Constitution.”

(Page 5, paragraph 2.)

R i g h t  t o  I d e n t i f y  A s s o c i a t i o n :

“the Court has recognized that the First Amendment protects ‘the freedom to 
join together in furtherance o f com m on political b e lie fs’ (Tcishjina), which  
‘necessarily presupposes the freedom to identify the people who constitute 
the association, and to limit the association to those people o n ly ’ 
(LaFollette).

(Page 6, paragraph 2 thru 7)

R i g h t  n o t  t o  A s s o c i a t e :

“a corollary o f the right to association, is the right not to associate.” 

(Pag; 7, paragraph 1.)



Right  to Exclude:

“ In  n o  a r e a  is th e  p o l i t i c a l  a s s o c i a t i o n s ’ r i g h t  to  e x c l u d e  m o r e  i m p o r t a n t  t h a n  
in  th e  p r o c e s s  o f  s e l e c t i n g  i ts  n o m i n e e .  T h a t  p r o c e s s  o f t e n  d e t e r m i n e s  th e  
p a r t y ’s p o s i t i o n s  o n  th e  m o s t  s i g n i f i c a n t  p u b l i c  p o l i c y  i s s u e s  o f  t h e  d a y ,  a n d  
e v e n  w h e n  t h o s e  p o s i t i o n s  a r e  p r e d e t e r m i n e d  it is th e  n o m i n e e  w h o  b e c o m e s  
th e  p a r t y ’s a m b a s s a d o r  to  th e  g e n e r a l  e l e c t o r a t e  in w i n n i n g  i t  o v e r  to  th e  
p a r t y ’s v i e w s . ”

(Page 5, paragraph 2.)

Right  to Select Candidate  in a P r im ary :

“T h e r e  is s i m p l y  n o  s u b s t i t u t e  f o r  a p a r t y ’s s e l e c t i n g  i ts  o w n  c a n d i d a t e . ”

(Page 14. paragraph 1.)

Right  to Include:

“ In  S u m ,  P r o p o s i t i o n  198  f o r c e s  p e t i t i o n e r s  [political parties] to  a d u l t e r a t e  t h e i r  
c a n d i d a t e - s e l e c t i o n  p r o c e s s — th e  ‘b a s i c  f u n c t i o n ’ (K itsper) o f  a  p o l i t i c a l  
p a r t y . B y  o p e n i n g  it u p  to  p e r s o n s  w h o l ly  u n a f f i l i a t e d  w i th  th e  p a r t y . ”

(Page 14, paragraph 2.)

V o te r ’s Freedom  of Association

“ T h e  v o t e r  w h o  f e e l s  h i m s e l f  d i s e n f r a n c h i s e d  s h o u ld  s i m p l y  j o i n  th e  p a r t y .  
T h a t  m a y  p u t  h im  to  a  h a r d  c h o i c e ,  b u t  it is n o t  a  s t a t e - i m p o s e d  r e s t r i c t i o n  
u p o n  h i s  f r e e d o m  o f  a s s o c i a t i o n ,  w h e r e a s  c o m p e l l i n g  p a r t y  m e m b e r s  to  
a c c e p t  h i s  s e l e c t i o n  o f  t h e i r  n o m i n e e  is a  s t a t e - i m p o s e d  r e s t r i c t i o n  u p o n  
t h e i r s . ”

(Page 16, paragraph I)

->



R u le d  n o t  c o m p e l l in g  in te r e s ts  o f  th e  S ta te :

1. P r o d u c i n g  e l e c t e d  o f f i c i a l s  w h o  b e t t e r  r e p r e s e n t  t h e  e l e c t o r a t e
2 . E x p a n d i n g  c a n d i d a t e  d e b a t e s  b e y o n d  th e  s c o p e  o f  p a r t i s a n  c o n c e r n s
3. T h e  b l a n k e t  p r i m a r y  is  th e  o n l y  w a y  to  e n s u r e  th a t  d i s e n f r a n c h i s e d

p e r s o n s  e n j o y  th e  r i g h t  to  a n  e f f e c t i v e  v o te .
4 .  P r o m o t i n g  f a i r n e s s
5 . A f f o r d i n g  v o te .  s g r e a t e r  c h o i c e
6. I n c r e a s i n g  v o t e r  p a r t i c i p a t i o n
7 . P r o t e c t i n g  p r i v a c y .

(Page 14, paragraph 3, through page 16)

3



JU S T IC E  K E N N ED Y ’S C O N C U R R IN G  O P IN IO N

Point  of Law:

“I m ight find this to be a close case if  it were sim ply a w ay to m ake elections 
more fair and open or addressed m atters purely  o f  party structure.

The true purpose o f  this law [right to association], how ever, is to force a 
political party to accept a candidate it m ay not w ant and, by  so doing, to 
change the pa r ty ’s doctrine position on m ajor issues.”

Page 2, paragrapli I.)

Right to Inclusion:

“A political party m ight be better served by allow ing  b lanket prim aries as a 
m eans o f  nom inating candidates with broader appeal. U nder the First 
A m en d m e n t’s guarantee o f  speech through free association, how ever, this is 
an issue for the party to resolve, not fo r the State .”

Page 2. paragraph 2)

Political Doctrine:

“In a free society the State is directed by political doctrine, not the o ther w ay 
around .”
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No. 99-101

CALIFORNIA DEMOCRATIC PARTY, ET AL., PETI­
TIONERS v. BILL JONES, SECRETARY OF 

STATE OF CALIFORNIA, ET AL.ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT
[June 26, 2000]JUSTICE SCALL4 delivered the opinion of the Court.

This case presents the question whether the Sta ■ of 
California may, consistent with the First Amendment to 
the United States Constitution, use a so-called ‘blanket” 
primary to determine a political partjs nominee for the 
general election.

I
Under California law, a candidate for public office has 

two routes to gain access to the general ballot for most 
state and federal elective offices. He may receive the 
nomination of a qualified political party by winning its 
prim ary,1 see Cal. Elec. Code Ann. §§15451, 13105(a)

lA party is qualified if it meets one of three conditions: (1) in the last 
gubernatorial election, one of its statewide candidates polled at least 
two percent of the statewide vote; (2) the partj^ membership is at least 
one percent of the statewide vote at the last preceding gubernatorial 
election; or (3) voters numbering at least 10 percent of the statewide 
vote at the last gubernatorial election sign a petition stating that they 
intend to form a new party. See Cal. Elec. Code Ann. §5100 (West 1996
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(West 1996); or he may file as an independent by obtaining 
(for a statewide race) the signatures of one percent of the 
S ta ts  electorate or (for other races) the signatures of 
three percent of the voting population of the area repre­
sented by the office in contest, see §8400.

U ntil 1996, to determine the nominees of qualified 
parties California held what is known as a ‘blosed” part i- 
san primary, in which only persons who are members of 
the political party— i.e., who have declared affiliation with 
th a t party  when they register to vote, see Cal. Elec. Code 
Ann. §§2150, 2151 (West 1996 and Supp. 2000)— can vote 
on its nominee, see Cal. Elec. Code Ann. §2151 (West 
1996). In 1996 the citizens of California adopted by in itia ­
tive Proposition 198. Promoted largely as a measure tha t 
would ‘Weaken" party ‘hard-liners” and ease the way for 
‘haoderate problem-solvers,” App. 89-90 (reproducing 
ballot pamphlet distributed to voters), Proposition 198 
changed California^ partisan prim ary from a closed pr i- 
m ary to a blanket primary. Under the new system, ‘[a]ll 
persons entitled to vote, including those not affiliated with 
any political party, shall have the right to vote . . .  for any 
candidate regardless of the candidates political affili a- 
tion.” Cal. Elec. Code Ann. §2001 (West Supp. 2000); see 
also §2151. Whereas under the closed prim ary each voter 
received a ballot limited to candidates of his own party, as 
a result of Proposition 198 each voters prim ary ballot now 
lists every candidate regardless of party affiliation and 
allows the voter to choose freely among them. It remains 
the case, however, tha t the candidate of each party who 
wins the greatest number of votes ‘Is the nominee of that 
party  a t the ensuing general election.” Cal. Elec. Code 
Ann. §15451 (West 1996).2

and Supp. 2000).
2California! new blanket primary system does not apply directly to
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Petitioners in this case are four political parties— the 

California Democratic Party, the California Republican 
Party, the Libertarian Party of California, and the Peace 
and Freedom Party— each of which has a rule prohibiting 
persons not members of the party from voting in the 
partjs primary. 3 Petitioners brought suit in the United 
States District Court for the Eastern District of California 
against respondent California Secretary of State, alleging, 
inter alia, that Californios blanket prim ary violated their 
First Amendment rights of association, and seeking de­
claratory and injunctive relief. The group Californians for 
an Open Primary, also respondent, intervened as a party 
defendant. The District Court recognized that the new 
law would inject into each partjs primary substantial 
numbers of voters unaffiliated with the party. 984 
F. Supp. 1288, 1298-1299 (1997). It further recognized 
that this might result in selection of a nominee different 
from the one party members would select, or at the least 
cause the same nominee to commit himself to different 
positions. Id., a t 1299. Nevertheless, the District Court 
held th a t the burden on petitioners’rights of association 
was not a severe one, and was justified by state interests 
ultimately reducing to this: ‘fenhanc[ing] the democratic

the apportionment of presidential delegates. See Cal. Elec. Code Ann. 
§§15151, 15375, 15500 (West Supp. 2000). Instead, the State tabulates 
the presidential primary in two ways: according to the number of votes 
each candidate received from the entire voter pool and according to the 
amount each received from members of his own party. The national 
parties may then use the latter figure to apportion delegates. Nor does 
it apply to the election of political party central or district committee 
members; only party members may vote in these elections. See Cal. 
Elec. Code Ann. §2151 (West 1996 and Supp. 2000).

3 Each of the four parties was qualified under California law when 
they filed this suit. Since that time, the Peace and Freedom Party has 
apparently lost its qualified status. See Brief for Petitioners 16 (citing 
Child of the60s Slips, Los Angeles Times, Feb. 17, 1999, p. B-6).
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nature of the election process and the representativeness 
of elected officials.” Id., at 1301. The Ninth Circuit, 
adopting the District Courts opinion as its own, affirmed. 
169 F. 3d 646 (1999). We granted certiorari. 528 U. S. 
1133 (2000).

II
Respondents rest their defense of the blanket prim ary 

upon the proposition th a t primaries play an integral role 
in citizens’selection of public officials. As a consequence, 
they contend, primaries are public rather than private 
proceedings, and the States may and must play a role in 
ensuring tha t they serve the public interest. Proposition 
198, respondents conclude, is simply a rather pedestrian 
example of a States regulating its system of elections.

We have recognized, of course, that States have a major 
role to play in structuring and monitoring the election 
process, including primaries. See Burdick v. Takushi, 504 
U. S. 428, 433 (1992); Tashjian v. Republican Party o f 
Conn., 479 U. S. 208, 217 (1986). We have considered it 
‘too plain for argum ent,” for example, that a State may 
require parties to use the primary format for selecting 
their nominees, in order to assure that intraparty competi­
tion is resolved in a democratic fashion. American Party o f 
Tex. v. White, 415 U. S. 767, 7S1 (1974); see also Tashjian, 
supra, at 237 (SCALIA, J., dissenting). Similarly, in order 
to avoid burdening the general election ballot with frivo­
lous candidacies, a State may require parties to dem on­
stra te  ‘h significant modicum of support” before allowing 
their candidates a place on th a t ballot. See Jenness v. 
Fortson, 403 U. S. 431, 442 (1971). Finally, in order to 
prevent ‘Jjarty ra id ing— a process in which dedicated 
members of one party formally switch to another party  to 
alter the outcome of that partjs primary— a State may 
require party registration a reasonable period of time 
before a primary election. See Rosario v. Rockefeller, 410
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U. S. 752 (1973). C-f. Kusper v. Pontikes, 414 U. S. 51 
(1973) (23-month waiting period unreasonable).

W hat we have not held, however, is th a t the processes 
by which political parties select their nominees are, as 
respondents would have it, wholly public affairs tha t 
S tates may regulate freely.•’ To the contrary, we have 
continually stressed tha t when States regulate parties' 
internal processes they m ust act within limits imposed by 
the Constitution. See, e.g., Eu v. San Francisco County 
Democratic Central Comrn., 489 U. S. 214 (1989); Demo­
cratic Party o f United States v. Wisconsin ex rel. La Follette, 
450 U. S. 107 (198 D. In this regard, respondents’reliance 
on Smith v. Allivnght, 321 U. S. 649 (1944), and Terry v. 
Adams. 345 U. S. 461 (1953), is misplaced. In Allu/right, 
we invalidated the Texas Democratic Partjs rule limiting 
participation in its primary to whites; in Terry, we invali­
dated the same rule promulgated by the Jaybird Demo­
cratic Association, a ‘feelf-governing voluntary club,” 345 
U. S., at 463. These cases held only that, when a State 
prescribes an election process that gives a special role to 
political parties, it ‘fendorses, adopts and enforces the 
discrimination against Negroes," tha t the parties (or, in 
the case of the Jaybird Democratic Association, organiza­
tions that are ‘£>art and parcel” of the parties, see id., at 
482 (Clark, J., concurring)) bring into the process— so tha t 
the parties’discriminatory action becomes state action 
under the Fifteenth Amendment. Allu/right, supra, a t

■•On this point, the dissent shares respondents‘view, at least where 
the selection process is a state-run election. The right not to associate, 
it says, 'Is sirnply inapplicable to participation in a state election.” 
'(A]n election, unlike a convention or caucus, is a public affair.” Post, at 
6 (opinion of STEVENS, J.). Of course it is, but when the election deter­
mines a partjs nominee it is a party affair as well, and, as the cases to 
be discussed in text demonstrate, the constitutional rights of those 
composing the party cannot be disregarded.
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664; see also Terry, 345 U. S., at 484 (Clark, J., concur­
ring); id., at 469 (opinion of Black, J.). They do not stand 
for the proposition tha t party affairs are public affairs, 
free of First Amendment protections— and our later hoH- 
ings make tha t entirely clear.5 See, e.g., Tashjian, supra.

Representative democracy in any populous unit of gov­
ernance is unimaginable v/ithout the ability of citizens to 
band together in promoting among the electorate candi­
dates who espouse their political views. The formation of 
national political parties was almost concurrent with the 
formation of the Republic itself. See Cunningham, The 
Jeffersonian Republican Party, in 1 History of U. S. Politi­
cal Parties 239, 241 (A. Schlesinger ed., 1973). Consistent 
with this tradition, the Court has recognized tha t the First 
Amendment protects ‘the freedom to join together in 
furtherance of common political beliefs,” Tashjian, supra, 
at 214-215, which ‘hecessarily presupposes the freedom to

5The dissent is therefore wrong to conclude that Allu/right and Terry 
demonstrate that '[t]he protections that the First Amendment affords 
to the internal processes of a political party do not encompass a right to 
exclude nonmembers from voting in a state-required, state-financed 
primary election." Post, at 6 (internal quotation marks and citation 
omitted). Those cases simply prevent exclusion that violates some 
independent constitutional proscription. The closest the dissent comes 
to identifying such a proscription in this case is its reference to 'the 
First Amendment associational interests" of citizens to participate in 
the primary of a party to which they do not belong, and the 'fundame n- 
tal right"of citizens 'to cast a meaningful vote for the candidate of their 
choice." Post, at 13. As to the latter: Selecting a candidate is quite 
different from voting for the candidate of one! choice. If the 'fund a- 
mental right” to cast a meaningful vote were really at issue in this 
context, Proposition 193 would be not only constitutionally permissible 
but constitutionally required, which no one belLves, As for the associa­
tional 'Interest" in selecting the candidate of a group to which one does 
not belong, that falls far short of a constitutional right, if indeed it can 
even fairly be characterized as an interest. It has been described in our 
cases as a ‘desire— and rejected as a basis for disregarding the First 
Amendment right to exclude. See infra, at 16.
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identify the people who constitute the association, and to 
limit the association to those people only," La Follette, 450 
U. S., a t 122. T hat is to say, a corollary of the right to 
associate is the right not to associate. “Freedom of ass o- 
ciation would prove an empty guarantee if associations 
could not lim it control over their decisions to those who 
share the interests and persuasions tha t underlie the 
associations being.’ ” I d at 122, n. 22 (quoting L. Tribe, 
American Constitutional Law 791 (1978)). See also Rob­
erts v. United States Jaycees, 468 U. S. 609, 623 (1984).

In no area is the political association! right to exclude 
more im portant than in the process of selecting its nom i­
nee. That process often determines the partys positions 
on the most significant public policy issues of the day, and 
even when those positions are predetermined it is the 
nominee who becomes the party^ ambassador to the 
general electorate in winning it over to the partys views. 
See Timmons v. Twin Cities Area New Party, 520 U. S. 351, 372 (1997) (STEVENS, J . ,  dissenting) (‘But a party! choice 
of a candidate is the most effective way in which that 
party can communicate to the voters what the party rep­
resents and, thereby, attract voter interest and support'). 
Some political parties— such as President Theodore R®se- 
velts Bull Moose Party, the La Follette Progressives of 1924, the Henry Wallace Progressives of 1948, and the 
George Wallace American Independent Party of 1968— are 
virtually inseparable from their nominees (and tend not to 
outlast them). See generally E. Ivruschke, Encyclopedia of 
Third Parties in the United States (1991).

Unsurprisingly, our cases vigorously affirm th? special 
place the F irst Amendment reserves for, and the special 
protection it accords, the process by which a political party 
(belect[s] a standard bearer who best represents the 
partys ideologies and preferences.” Eu, supra, at 224
(internal quotation marks omitted). The moment of choos­
ing the partys nominee, we have said, is ‘the crucial
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juncture at which the appeal to common principles may be 
translated into concerted action, and hence to political 
power in the community.” Tashjian, 479 U. S., at 216; see 
also id., at 235-236 (SCALLA, J., dissenting) (‘The ability of 
the members of the Republican Party  to select their own 
candidate . . . unquestionably implicates an associational 
freedom’); Timmons, 520 (J. S., a t 359 (‘[T]he New Party, 
and not someone else, has the right to select the New 
Partys standard bearer” (internal quotation marks omi t- 
ted)); id., at 371 (STEVENS, J., dissenting) (‘The members 
of a recognized political party unquestionably have a con­
stitutional right to select their nominees for public office’).

In La Follette, the State of Wisconsin conducted an open 
presidential preference prim ary.6 Although the voters did 
not select the delegates to the Democratic Partys National 
Convention directly— they were chosen later a t caucuses of 
party members— Wisconsin law required these delegates 
to vote in accord with the prim ary results. Thus allowing 
nonparty members to participate in the selection of the 
partys nominee conflicted with the Democratic Partyd 
rules. We held that, whatever the strength of the state 
interests supporting the open prim ary itself, they could 
not justify this ‘kubstantial intrusion into the associ a- 
tional freedom of members of the National Party.” 7 450

6 An open primary differs from a blanket primary in that, although as 
in the blanket primary any person, regardless of party affiliation, may 
vote for a partes nominee, his choice is limited to that part;s nominees 
for all offices. He may not, for example, support a Republican nominee 
for Governor and a Democratic nominee for attorney general.

7The dissent, in attempting to fashion its new rule— that the right 
not to associate does not exist with respect to primary elections, see 
post, at 6— vewvitesDemocratic Party o f United States v. Wisconsin e.xrel. 
La Follette. 450 U. S. 107 (1981), to stand merely for the proposition that a 
political party has a First Amendment right to ‘defin[ej the organization 
and composition of its governing units,” post, at 3. In fact, however, the 
state-imposed burden at issue in La Follette was the ' intrusion by those
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U. S., a t 126.

Californias blanket prim ary violates the principles set 
forth in these cases. Proposition 198 forces political p a r ­
ties to associate with— to have their nominees, and hence 
their positions, determined by— those who, at best, have 
refused to affiliate with the party, and, at worst, have 
expressly affiliated with a rival. In this respect, it is 
qualitatively different from a closed primary. Under that 
system, even when it is made quite easy for a voter to

with adverse political principles'"upon the selection of the partis nom i- 
nee (in that case its presidential nominee). 450 U. S., at 122 (quoting Ray 
v. Blair, 343 U. S. 154, 221-222 (1952) (per curiam}). See also 450 U. S., 
at 125 (comparing asserted state interests with burden created by the 
'Imposition of voting requirements upon”delegates). Of course La Follette 
involved the burden a state regulation imposed on a national party, but 
that factor affected only the weight of the Stats interest, and had no 
bearing upon the existence uel non of a parted First Amendment right to 
exclude. 450 U, S., at 121-122, 125-126. Although JUSTICE STEVENS now 
considers this interpretation of La Follette ‘bpecious”, see post, at 4, n. 3, 
he once subscribed to it himself. His dissent from the order dismissing 
the appeals in Bellotti v. Connolly described La Follette thusly: There 
this Court rejected Wisconsin! requirement that delegates to the 
party! Presidential nominating convention, selected in a primary open 
to nonparty voters, must cast their convention votes in accordance with 
the primary election results. In our view, the interests advanced by the 
State .. . did not justify its substantial intrusion into the associational 
freedom of members of the National Party. , .. Wisconsin required 
convention delegates to cast their votes for candidates who might have 
drawn their support from nonparty members. The results of the partjd 
decisionmaking process might thereby have been distorted." 460 U. S. 
1057, 1062-1063 (1983) (emphasis in original).

Not only does the dissent! principle of no right to exclude conflict 
with our precedents, but it also leads to nonsensical results. In Tash­
jian v. Republican Party o f Conn., 479 U. S. 208 (1986), we held that the 
First Amendment protects a partis right to invite independents to 
participate in the primary. Combining Tashjian with the dissent rule 
affirms a partis constitutional right to allow outsiders to select its can' i- 
dates, but denies a partjs constitutional right to reserve candidate 
selection to its own members. The First Amendment would thus guaran­
tee a partjs right to lose its identity, but not to pr eserve it.
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change his party affiliation the day of the primary, and 
thus, in some sense, to ‘bross over,” at least he m ust fo r- 
mally become a member of the party; and once he does so, 
he is limited to voting for candidates of th a t party .8

The evidence in this case demonstrates tha t under 
C alifornia blanket primary system, the prospect of ha v- 
ing a partjd nominee determined by adherents of an 
opposing party is far from remote— indeed, it is a clear 
and present danger. For example, in one 1997 survey of 
California voters 37 percent of Republicans said th a t they 
planned to vote in the 1998 Democratic gubernatorial 
prim ary, and 20 percent of Democrats said they planned to 
vote in the 1998 Republican United States Senate p ri­
mary. Tr. 668-669. Those figures are comparable to the 
results of studies in other States with blanket primaries. 
One expert testified, for example, tha t in Washington the 
num ber of voters crossing over from one party to another 
can rise to as high as 25 percent, id ., a t 511, and another 
th a t only 25 to 33 percent of all Washington voters limit 
themselves to candidates of one party throughout the 
ballot, App. 136. The impact of voting by nonparty m em ­
bers is much greater upon minor parties, such as the 
L ibertarian Party and the Peace and Freedom Party. In 
the first primaries these parties conducted following Cali­
fornios implementation of Proposition 198, the total votes

aIn this sense, the blanket primary also may be constitutionally dis­
tinct from the open primary, see n. 6, supra, in which the voter is lim­
ited to one partyi ballot. See La Follette, supra, at 130, n. 2 (Powell, J., 
dissenting) ('(T]he act of voting in the Democratic primary fairly can be 
described as an act of affiliation with the Democratic Party. .. . The 
situation might be different in those States with blanket'primaries— 
i.e., those where voters are allowed to participate in the primaries of 
more than one party on a single occasion, selecting the primary they 
wish to vote in with respect to each individual elective office’). This 
case does not require us to determine the constitutionality of open 
primaries.
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cast for party candidates in some races was more than  
double the total number of registered party members. 
California Secretary of State, S tatem ent of Vote, Primary 
Election, June 2, 1998, http://primary98.ss.ca.gov/Final/ 
Official_Results.htm; California Secretary of State, Re­
port of Registration, May 1998, http://www.ss.ca.gov/ 
elections/elec tions_u. h tm .

The record also supports the obvious proposition th a t 
these substantial numbers of voters who help select the 
nominees of parties they have chosen not to join often 
have policy views that diverge from those of the party 
faithful. The 1997 survey of California voters revealed 
significantly different policy preferences between party 
members and prim ary voters who ‘fcrossed over” from 
another party. PI. Exh. 8 (Addendum to Mervin Field 
Report). One expert went so far as to describe it as ‘in­
evitable [under Proposition 198] th a t parties will be forced 
in some circumstances to give their official designation to 
a candidate whcs not preferred by a majority or even 
plurality of party members.” Tr. 421 (expert testimony of 
Bruce Cain).

In concluding tha t the burden Proposition 198 imposes 
on petitioners’ rights of association is not severe, the 
Ninth Circuit cited testimony that the prospect of m ali­
cious crossover voting, or raiding, is slight, and tha t even 
though the numbers of'benevolent” crossover voters were 
significant, they would be determ inative in only a small 
number of races.9 169 F. 3d, at 656-657. But a single 
election in which the party nominee is selected by non- 
party members could be enough to destroy the party. In 
the 1860 presidential election, if opponents of the fledgling

9The Ninth Circuit defined a crossover voter as one 'Who votes for a 
candidate of a party in which the voter is not registered. Thus, the 
cross-over voter could be an independent voter or one who is registered 
to a competing political party." 169 F. 3d 646, 656 (1999).

http://primary98.ss.ca.gov/Final/
http://www.ss.ca.gov/


12 CALIFORNIA DEMOCRATIC PARTY u. JONES

Opinion of the Court

Republican Party had been able to cause its nomination of 
a pro-slavery candidate in place of Abraham Lincoln, the 
coalition of in traparty  factions forming behind him likely 
would have disintegrated, endangering the partjs su r- 
vival and thw arting its effort to fill the vacuum left by the 
dissolution of the Whigs. See generally, 1 Political Parties 
& Elections in the United States: An Encyclopedia 398- 
408, 587 (L. Maisel ed. 1991). Ordinarily, however, being 
saddled -w ith an unwanted, and possibly antithetical, 
nominee would not destroy the party but severely tra n s ­
form it. ‘[Rjegulating the identity of the parties'leaders," 
we have said, ‘hiay . . . color the parties’ message and 
interfere with the parties’decisions as to the best means 
to promote that message." Eu, 489 U. S., a t 231, n. 21.

In  any event, the deleterious effects of Proposition 198 
are not limited to altering the identity of the nominee. 
Even when the person favcred by a majority of the party  
members prevails, he will have prevailed by taking som e­
w hat different positions— and, should he be elected, will 
continue to take somewhat different positions in order to 
be renominated. As respondents’own expert concluded, 
‘[t]he policy positions of Members of Congress elected from 
blanket prim ary states are . . . more moderate, both in an 
absolute sense and relative to the other party, and so are 
more reflective of the preferences of the mass of voters at 
the center of the ideological spectrum.” App. 109 (expert 
report of Elisabeth R. Gerber). It is unnecessary to cu ­
mulate evidence of this phenomenon, since, after all, the 
whole purpose of Proposition 198 was to favor nominees 
with ‘inoderate” positions. Id., at 89. It encourages can ­
didates— and officeholders who hope to be renominated— 
to curry favor with persons whose views are more ‘be n- 
trist” than those of the party base. In effect, Proposition 
198 has simply moved the general election one step earlier 
in the process, a t the expense of the parties’ability to 
perform the ‘basic function"of choosing their own leaders. 
Kusper, 414 U. S., a t 58.
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Nor can we accept the Court of Appeals’cont.ention th a t 

the burden imposed by Proposition 198 is minor because 
petitioners are free to endorse and financially support the 
candidate of their choice in the primary. 169 F. 3d, at 659. 
The ability of the party leadership to endorse a candidate 
is simply no substitute for the party  members’ability to 
choose their own nominee. In Eu, we recognized th a t 
party-leadership endorsements are not always effective— 
for instance, in New Yorls 1982 gubernatorial primary, 
Edward Koch, the Democratic Party  leaderships choice, 
lost out to Mario Cuomo. 489 U. S., a t 228, n. 13. One 
study has concluded, moreover, th a t even when the lead­
ership-endorsed candidate has won, the effect of the e n ­
dorsem ent has been negligible. Ibid. (citing App. in Eu v. 
San Francisco County Democratic Central Comm., 0 . T. 
1988, No. 87-1269, pp. 97-98). New Yorks was a closed 
primary; one would expect leadership endorsement to be 
even less effective in a blanket primary, where many of 
the voters are unconnected not only to the party leader­
ship but even to the party itself. In any event, the ability 
of the party leadership to endorse a candidate does not 
assist the p rty  rank and file, who may not themselves 
agree with the party leadership, but do not v/ant the 
part)S choice d ecided by outsiders.

We are similarly unconvinced by respondents'claim that 
the burden is not severe because Proposition 198 does not 
lim it the parties from engaging fully in other traditional 
party  behavior, such as ensuring orderly internal party 
governance, m aintaining party discipline in the legisla­
ture, and conducting campaigns. The accuracy of this 
assertion is highly questionable, a t least as to the first two 
activities. That party nominees will be equally observant 
of in ternal party procedures and equally respectful of 
party  discipline when their nomination depends on the 
general electorate ra ther than  on the party faithful seems
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to us improbable. Respondents themselves suggest as 
much when they assert tha t the blanket primary system 
“to ll lead to the election of more representative problem 
solvers' who are less beholden to party officials.'" Brief for 
Respondents 41 (emphasis added) (quoting 169 F. 3d, a t 
661). In the end, however, the effect of Proposition 198 on 
these other activities is beside the point. We have consis­
tently refused to overlook an unconstitutional restriction 
upon some First Amendment activity simply because it 
leaves other First Amendment activity uni npaired. See, 
e.g., Spence v. Washington, 41S U. S. 405, 411, n. 4 (1974) 
(per curiam); Kusper, 414 U, S., at 58. There is simply no 
substitute for a partj^ selecting its own candidates.

In  sum, Proposition 198 forces petitioners to adulterate 
their candidate-selection process— the ‘basic function of a 
political party,” ibid.— by opening it up to persons wholly 
unaffiliated with the party. Such forced association has 
the likely outcome— indeed, in this case the intended 
outcome— of changing the parties’message. We can think 
of no heavier burden on a political partjs associational 
freedom. Proposition 19S is therefore unconstitutional 
unless it is narrowly tailored to serve a compelling state 
interest. See Timmons, 520 U. S., a t 35S (‘Regulations 
imposing severe burdens on [partie^ rights must be 
narrowly tailored and advance a compelling state  in te r­
est’). It is to that question which we now turn.

Ill
Respondents proffer seven state  interests they claim are 

compelling. Two of them — producing elected officials who 
better represent the electorate and expanding candidate 
debate beyond the scope of partisan concerns— are simply 
circumlocution for producing nominees and nominee posi­
tions other than those the parties would choose if left to 
their own devices. Indeed, respondents admit as much. 
For instance, in substantiating their interest in Teprese n-
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tativeness," respondents point to the fact tha t ‘bfficials 
elected under blanket prim aries stand closer to the m e­
dian policy positions of their districts” than do those s e- 
lected only by parcy members. Brief for Respondents 40. 
And in explaining their desire to increase debate, respon­
dents claim th a t a blanket primary forces parties to recon­
sider long standing positions since it ‘bompels [their] 
candidates to appeal to a larger segment of tne electorate.” 
Id., a t 46. Both of these supposed interests, therefore, 
reduce to nothing more than a stark repudiation of free­
dom of political association: Parties should not be free to 
select their own nominees because those nominees, and 
the positions taken by those nominees, will not be conge­
nial to the majority.

We have recognized the inadmissibility of this sort of 
‘interest" before. In Hurley v. Irish-American Gay, Les­
bian and Bisexual Group of Boston. Inc., 515 U. S. 557
(1995), the South Boston Allied War Veterans Council 
refused to allow an organization of openly gay, lesbian, 
and bisexual persons (GLIB) to participate in the councils 
annual St. P a trick  Day parade. GLIB sued the council 
under M assachusettspublic accommodation law, claiming 
that the council impermissibly denied them access on 
account of their sexual orientation. After noting that 
parades are expressive endeavors, we rejected GLIEo 
contention that M assachusetts’public accommodation law 
overrode the counciM right to choose the content of its own 
message. Applying the law in such circumstances, we 
held, made apparent th a t its ‘bbject [was] simply to r e- 
quire speakers to modify the content of their expression to 
whatever extent beneficiaries of the law choose to alter it 
with messages of their own. . . .  [I] n the absence of some 
further, legitimate end, this object is merely to allow 
exactly what the general rule of speakeis autonomy fo r- 
bias.” Id., a t 578.

Respondents’third asserted compelling interest is tha t
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the blanket primary is the only way to ensure tha t d isen­
franchised persons enjoy the right to an effective vote. By 
‘disenfranchised,” respondents do not mean those who 
cannot vote; they mean simply independents and members 
of the minority party in ‘bafe” districts. These persons are 
disenfranchised, according to respondents, because under 
a closed primary they are unable to participate in what 
amounts to the determinative election— the majority 
party! primary; the only way to ensure they have an 
‘bffective” vote is to force the party to open its primary to 
them. This also appears to be nothing more than 
reformulation of an asserted state  interest we have a l ­
ready rejected— recharacterizing nonparty members’keen 
desire to participate in selection of the partys nominee as 
‘disenfranchisement” if tha t desire is not fulfilled. We 
have said, however, that a ‘honmembeis desire to partic i- 
pate in the partys affairs is overborne by the countervai 1- 
ing and legitimate right of the party to determine its own 
membership qualifications." Tashjian, 479 U. S., a t 215— 
216, n. 6 (citing Rosario v. Rockefeller, 410 U. S. 752 
(1973), and Nader v. Schaffer, 417 F. Supp. S37 (Conn.), 
sum m arily affl, 429 U. S. 9S9 (1976)). The voters desire 
to participate does not become more weighty simply 
because the State supports it. Moreover, even if it were 
accurate to describe the plight of the non-party-member in 
a safe district as ‘disenfranchisement," Proposition 193 is 
not needed to solve the problem. The voter who feels 
himself disenfranchised should simply join the party. 
That may put him to a hard choice, but it is not a state- 
imposed restriction upon his freedom of association, 
whereas compelling party members to accept his selection 
of their nominee is a state-imposed restriction upon theirs.

Respondents’remaining four asserted state interests— 
promoting fairness, affording voters greater choice, in ­
creasing voter participation, and protecting privacy— are 
not, like the others, automatically out of the running; but
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neither are they, in the circumstances o f this case, compel­
ling. That determination is not to be made in the abstract, 
by asking whether fairness, privacy, etc., are highly sig­
nificant values; but rather by asking w hether the aspect of 
fairness, privacy, etc., addressed by the law at issue is 
highly significant. And for all four of these asserted in te r­
ests, we find it not to be.

The aspect of fairness addressed by Proposition 198 is 
presumably the supposed inequity of not perm itting non- 
party members in ‘fcafe” districts to determ ine the party 
nominee. If that is unfair a t all (rather than merely a 
consequence of the eminently democratic principle that— 
except where constitutional im peratives intervene— the 
majority rules), it seems to us less unfair than permitting 
nonparty members to hijack the party. As for affording 
voters greater choice, it is obvious th a t the net effect of 
this scheme— indeed, its avowed purpose— is t(reduce the 
scope of choice, by assuring a range of candidates who are 
all more ‘fcentrist.” This may well be described as broa d- 
ening the range of choices favored by the majority— but 
that is hardly a compelling state  interest, if indeed it is 
even a legitimate one. The in terest in increasing voter 
participation is just a variation on the same theme (more 
choices favored by the majority will produce more voters), 
and suffers from the same defect. As for the protection of 
privacy: The specific privacy in terest a t issue is not the 
confidentiality of medical records or personal finances, but 
confidentiality of one party affiliation. Even if (as seems 
unlikely) a scheme for adm inistering a closed primary 
could not be devised in which the voteis declaration of 
party affiliation would not be public in form atir we do 
not think that the S ta ts  in terest in assuring th' privacy 
of this piece of information in all cases can conceivably be 
considered a ‘compelling” o.ie. If such information were 
generally so sacrosanct, federal s ta tu tes would not require 
a declaration of party affiliation as a condition of appoint-
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ment to certain offices. See, e.g., 47 U. S. C. § 154(b)(5) 
(‘[Mjaximum num ber of commissioners [of the Federal 
Communications Commissicn] who may be members of 
the same political party  shall be a number equal to the 
least number of commissioners which constitutes a m ajor­
ity of the full membership of the Commission’); 47 U. S. C. 
§396(c)(l) (1994 ed., Supp. Ill) (no more than Five m em ­
bers of Board of Directors of Corporation for Public Broad­
casting may be of sam e party); 42 U. S. C. §2000e-4(a) (no 
more than three members of Equal Employment Opportu­
nity Commission may be of same party).

Finally, we may observe th a t even if all these state 
interests were compelling ones, Proposition 198 is not a 
narrowly tailored means of furthering them. Respondents 
could protect them all by resorting to a nonpartisan blan­
ket primary. Generally speaking, under such a system, 
the State determines what qualifications it requires for a 
candidate to have a place on the primary ballot— which 
may include nomination by established parties and voter- 
petition requirem ents for independent candidates. Each 
voter, regardless of party  affiliation, may then vote for any 
candidate, and the top two vote getters (or however many 
the State prescribes) then move on to the general election. 
This system has all the characteristics of the partisan 
blanket primary, save the constitutionally crucial one: 
Prim ary voters are not choosing a partjs nominee. Under 
a nonpartisan blanket primary, a State may ensure more 
choice, greater participation, increased ‘privacy,” and a 
sense of ‘fairness— all without severely burdening a 
political partj^ F irst Amendment right of associ ation.

* * *
Respondents’legitim ate state interests and petitioners’ 

F irst Amendment rights are not inherently incompatible. 
To the extent they are in this case, the State of California 
has made them so by forcing political parties to associate
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with those who do not share their beliefs. And it has done 
this a t the ‘trucial juncture” a t which party members 
traditionally find their collective voice and select their 
spokesman. Tashjian, 479 U. S., at 216. The burden 
Proposition 198 places on petitioners’rights of political 
association is both severe and unnecessary. The judgment 
for the Court of Appeals for the Ninth Circuit is reversed.

It is so ordered.
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S U P R E M E  C O U R T  O F  T H E  U N IT E D  S T A T E S

No. 99-401

CALIFORNIA DEMOCRATIC PARTY, ET AL., PETI­
TIONERS u. BILL JONES, SECRETARY OF 

STATE OF CALIFORNIA, ET AL.ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT
[June 26. 2000]J u s t i c e  K e n n e d y , concurring.

Proposition 198, the product of a statewide popular 
initiative, is a strong and recent expression of the will of 
California^ electorate. It is designed, in part, to further 
the object of widening the base of voter participation in 
California elections. Until a few weeks or even days b e ­
fore an election, many voters pay little attention to cam ­
paigns and even less to the details of party politics. Fewer 
still participate in the direction and control of party a f­
fairs, for most voters consider the internal dynamics of 
party organization remote, partisan, and of slight interest. 
Under these conditions voters tend to become disin ter­
ested, and so they refrain from voting altogether. To 
correct this, California seeks to make primary voting more 
responsive to the views and preferences of the electorate 
as a whole. The results of Californias blanket primary 
system may demonstrate the efficacy of its solution, for 
there appears to have been a substantial increase in voter 
interest and voter participation. See Brief for Respond­
ents 45-46.

Encouraging citizens to vote is a legitimate, indeed 
essential, state objective; for the constitutional order must 
be preserved by a strong, participatory democratic process. 
In short, there is much to be said in favor of California?
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law; and I might find this to be a close case if it were 
simply a way to make elections more fair and open or 
addressed m atters purely of party structure.

The true purpose of this law, however, is to force a 
political party to accept a candidate it may not want and, 
by so doing, to change the partjs doctrinal position on 
major issues. Ante, at 14. From the outset the State has 
been fair and candid to admit th a t doctrinal change is the 
intended operation and effect of its law. See, e.g., Brief for 
Respondents 40, 46. It may be that organized parties, 
controlled— in fact or perception— by activists seeking to 
promote their self-interest rather than enhance the partjs 
long term support, are shortsighted and inserioitive to the 
views of even their own members. A political party might 
be better served by allowing blanket primaries as a means 
of nominating candidates with broader appeal. Under the 
First Amendments guarantee of speech through free 
association, however, this is an issue for the party to 
resolve, not for the State. Political parties advance a 
shared political belief, but to do so they often must speak 
through their candidates. When the State seeks to direct 
changes in a political partjs philosophy by forcing upon it 
unwanted candidates and wresting the choice between 
moderation and partisanship away from the party itself, 
the States incursion on the partjs associational freedom 
is subject to careful scrutiny under the First Amendment. 
For these reasons I agree with the Courts opinion.

I add this separate concurrence to say that Proposition 
198 is doubtful for a further reason. In justification of its 
s tatu te  California tells us a political party has the means 
a t hand to protect its associational freedoms. The party, 
California contends, can simply use its funds and re ­
sources to support the candidate of its choice, thus de­
fending its doctrinal positions by advising the voters of its 
own preference. To begin with, this does not meet the 
parties’ First Amendment objection, as the Court well
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explains. Ante, a t 13. The im portant additional point, 
however, is that, by reason of the Courts denial of First 
Amendment protections to a political partjs spending of 
its own funds and resources in cooperation with its p re ­
ferred candidate, see Colorado Republican Federal Cam­
paign Comm. v. Federal Election Comrrvi, 518 U. S. 604
(1996), the Federal Government or the State has the power 
to prevent the party from using the very remedy Califor­
nia now offers up to defend its law.

Federal campaign finance laws place strict limits on the 
m anner and amount of speech parties may undertake in 
aid of candidates. Of particular relevance are limits on 
coordinated party expenditures, which the Federal Elec­
tion Campaign Act of 1971 deems to he contributions 
subject to specific monetary restrictions. See 90 Stat. 488, 
2 U. S. C. §441a(a)(7)(B)(i) (‘[Expenditures made by any 
person in cooperation, consultation, or concert, with, or at 
the request or suggestion of, a candidate, his authorized 
political committees, or their agents, shall be considered to 
bo a contribution to such candidate’). Though we inval i- 
dated limits on independent party expenditures in Colorado 
Republican, the principal opinion did not question federal 
limits placed on coordinated expenditures. See 518 U. S., at 
624-625 (opinion of BREYER, J.). Two Justices in dissent 
said that ‘hll money spent by a political party to secure 
the election of its candidate” would constitute coordinated 
expenditures and would have upheld the statute as a p ­
plied in that case. See id., a t 648 (opinion of STEVENS, J.). 
Thus, five Justices of the Court subscribe to the position 
th a t Congress or a State may limit the amount a political 
party  spends in direct collaboration with its preferred 
candidate for elected office.

In my view, as stated in both Colorado Republican, 
supra, a t 626 (opinion concurring in judgment and dis­
senting in part), and in Nixon v. Shrink Missouri Govern­
ment FAC, 528 U. S. ___,   (2000) (dissenting opinion),
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these recent cases deprive political parties of their First 
Amendment rights. Our constitutional tradition is one in 
which political parties and their candidates make common 
cause in the exercise of political speech, which is subject to 
F irst Amendment protection. There is a practical identity 
of in terests between parties and their candidates during 
an election. Our unfortunate decisions rem it the political 
party to use of indirect or covert speech to support its 
preferred candidate, hardly a result consistent with free 
thought and expression. It is a perversion of the First 
Amendment to force a political party to warp honest, 
straightforward speech, exemplified by its vigorous and 
open support of its favored candidate, into the covert speech 
of soft money and issue advocacy so that it may escape 
burdensome spending restrictions. In a regime where 
campaign spending cannot otherwise be limited— the 
structure this Court created on its own in Buckley v. Valeo, 
424 U. S. 1 (1976) (per curiam}—restricting the amounts a 
political party may spend in collaboration with its own 
candidate is a violation of the political partjs First 
Amendment rights.

Were the views of those who would uphold both Califor­
nios blanket prim ary system and limitations on coord i- 
nated party  expenditures to become prevailing law, the 
State could control political parties a t two vital points in 
the election process. First, it could m andate a blanket 
prim ary to weaken the partjs ability to defend and mai n- 
tain its doctrinal positions by allowing nonparty members 
to vote in the primary. Second, it could impose severe 
restrictions on the amount of funds and resources the 
party  could spend in efforts to counteract the States do c- 
trinal intervention. In other words, the First Amendment 
injury done by the Courts ruling in Colorado Republican 
would be compounded were California to prevail in the 
in stan t case.

When the State seeks to regulate a political partjs
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nomination process as a means to shape and control politi­
cal doctrine and the scope of political choice, the F irst 
Amendment gives substantial protection to the party from 
the manipulation. In a free society the State is directed by 
political doctrine, not the other way around. With these 
observations, I join the opinion of the Court.
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S U P R E M E  C O U R T  O F T H E  U N IT E D  S T A T E S

No. 99—401

CALIFORNIA DEMOCRATIC PARTY, ET AL., PETI­
TIONERS v. BILL JONES, SECRETARY OF 

STATE OF CALIFORNIA, ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE NINTH CIRCUIT
[June 26, 2000]J u s t i c e  S t e v e n s , with whom J u s t i c e  G in s b u r g  joins 

as to P art I, dissenting.
Today the Court construes the First Amendment as a 

limitation on a Statei power to broaden voter particip a- 
tion in elections conducted by the State, The Courts 
holding is novel and, in my judgment, plainly wrong. I am 
convinced that Californios adoption of a blanket prim ary 
pursuant to Proposition 198 does not violate the First 
Amendment, and that its use in primary elections for state 
offices is therefore valid. The application of Proposition 
198 to elections for United States Senators and Represen­
tatives, however, raises a more difficult question under 
the Elections Clause of the United States Constitution, 
Art. I, §4, cl. 1. I shall first explain my disagreement with 
the Courts resolution of the First Amendment issue and 
then comment on the Elections Clause issue.

I
A S ta ts  power to determine how its officials are to be 

elected is a quintessential attribute of sovereignty. This 
case is about the State of Californios power to decide who 
may vote in an election conducted, and paid for, by the
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State .1 The United S tates Constitution imposes con­
stra in ts on the S tates’power to lim it access to the polls, 
but we have never before held or suggestc d that it imposes 
any constraints on S ta tes’power to authorize additional 
citizens to participate in any state  election for a state 
office. In my view, principles of federalism require us to 
respect the policy choice made by the States voters in 
approving Proposition 198.

The blanket prim ary system institu ted  by Proposition 
198 does not abridge ‘the ability of citizens to band t o ­
gether in promoting among the electorate candidates who 
espouse their political views.” Ante, a t 6.2 The Courts 
contrary conclusion rests on the premise that a political

‘See Tashjian v. Republican Party o f Conn., 479 U. S. 208, 217 (1986) 
(observing that the United States Constitution grants States a broad 
power to prescribe the manner of elections for certain federal offices, 
which power is matched by state control over the election process for state 
offices). In California, the Secretary of State administers the provisions of 
the State Elections Code and has some supervisory authority ov;r county 
election officers. Cal. Govt. Code Ann. §12172.5 (West 1992 ,.'d Supp. 
2000). Primary and other elections are administered and paid for prima r- 
ily by county governments. Cal. Elec. Code Ann. §§13000-13001 (West 
1996 and Supp. 2000). Anecdotal evidence suggests that each statewide 
election in California (whether primary or general) costs governmental 
units between $45 million and $50 million.

“Prominent members of the founding generation would have dis­
agreed with the Courts suggestion that representative democracy is 
‘Unimaginable" without political parties, ante, at 6, though their anti­
party thought ultimately proved to be inconsistent with their partisan 
actions. See, e.g., R. Hofstadter, The Idea of a Party System 2-3 (1969) 
(noting that 'the creators of the first American party system on both 
sides, Federalists and Republicans, were men who looked upon parties 
as sores on the body politic'). At best, some members of that generation 
viewed parties as an unavoidable product of a free state that were an 
evil to be endured, though most viewed them as an evil to be abolished 
or suppressed. Id., at 16-17, 24. Indeed, parties ranked high on the 
list of evils that the Constitution was designed to check. Id., at 53; see 
The Federalist No 10 (J. Madison).
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parted freedom of expressive association includes a ‘tigh t 
not to associate,” which in turn includes a right to exclude 
voters unaffiliated with the party from participating in the 
selection of th a t partjd nominee in a primary election. 
Ante, at 6-7. In drawing this conclusion, however, the 
Court blurs two distinctions th a t are critical: (1) the d is­
tinction between a private organizations right to define 
itself and its messages, on the one hand, and the States 
right to define the obligations of citizens and organiza­
tions performing public functions, on the other; and 
(2) the distinction between laws that abridge participation 
in the political process and those that encourage such 
participation.

When a political party defines the organization and 
composition of its governing units, when it decides what 
candidates to endorse, and when it decides whether and 
how to communicate those endorsements to the public, it 
is engaged in the kind of private expressive associational 
activity that the First Amendment protects. Timmons v. 
Twin Cities Area New Party, 520 U. S. 35i, 354-355, n. 4, 
359 (1997) (recognizing partjs right to select its own sta n- 
dard-bearer in context of minor party that selected its can­
didate through means other than a primary); id, at 371 (STEVENS, J., dissenting); Eu v. San Francisco County 
Democratic Central Comm., 489 U. S. 214 (1989); Demo­
cratic Party of United States v. Wisconsin ex rel. La Follette, 
450 U. S. 107, 124 (1981) (‘A poli tical partjs choice among 
the various ways of determining the makeup of a S ta te  
delegation to the partjs national convention is protected by 
the Constitution’); Cousins v. Wigoda, 419 U. S. 477, 491 
(1975) ( '̂Illinois' interest in protecting the integrity of its 
electoral process cannot be deemed compelling in the con­
text of the selection of delegates to the National Party Con-
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vention” (emphasis added)).3 A political party could, if a 
majority of its members chose to do so, adopt a platform 
advocating white supremacy and opposing the election of 
any non-Caucasians. Indeed, it could decide to use its funds 
and oratorical skills to support only those candidates who 
were loyal to its racist views. Moreover, if a State permitted

•’’The Court! disagreement with this interpretation of La Follette is 
specious. Ante, at 8-9, n. 7 (claiming that state-imposed burden actu­
ally at issue in La Follette was intrusion of those with adverse political 
principles into partjd primary). A more accurate characterization of 
the nature of La Follette. reasoning is provided by Justice Powell: 'In 
analyzing the burden imposed on associational freedoms in this case, 
the Court treats the Wisconsin law as the equivalent of one regulating 
delegate selection, and, relying on Cousins v. Wigoda, 4.19 U. S. 477 
(1975), concludes that any interference with the National Part'd accepted 
delegate-selection procedures impinges on constitutionally protected 
rights.” Democratic Party o f United States v. Wisconsin ex rel. La Follette, 
450 U. S. 107, 128 (1981) (dissenting opinion). Indeed, the La Follette 
Court went out of its way to characterize the Wisconsin law in this man­
ner in order to avoid casting doubt on the constitutionality of open prima­
ries. Id., at 121 (majority opinion) (noting that the issue was not whether 
an open primary was constitutional but ‘Whether the State may compel 
the National Party to seat a delegation choaen in a way that violates the 
rules of the Party"). The fact that the La Follette Court also characterizes 
the Wisconsin law at one point as a law 'Imposing] . . . voting require­
ments" on delegates, id., at 125, does not alter the conclusion that La 
Follette is a case about state regulation of internal party processes, not 
about regulation of primary elections. State-mandated intrusion upon 
either delegate selection or delegate voting would surely implicate the 
affected partjs First Amendment right to define the organization and 
composition of its governing units, but it is clear that California intrudes 
upon neither in this case. Ante, at 2-3, n. 2.

La Follette and Cousins also stand for the proposition that a State! 
interest in regulating at the national level the types of party activities 
mentioned in the text is outweighed by the burden that state regulation 
would impose on the parties' associational rights. See Bellotti v. 
Connolly, 460 U. S. 1057, 1062-1063, and n. 3 (1983) (STEVENS, J., 
dissenting) (quoted in part ante, at 9, n. 7). In this case, however, 
California does not seek to regulate such activities at all, much less to 
do so at the national level.
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its political parties to select their candidates through con­
ventions or caucuses, a racist party would also be free to 
select only candidates who would adhere to the party line.

As District Judge Levi correctly observed in an opinion 
adopted by the Ninth Circuit, however, the associational 
rights of political parties are neither absolute nor as com­
prehensive as the rights enjoyed by wholly private associa­
tions. 169 F. 3d 646, 654-655 (1999); cf. Timmons, 520 
U. S., at 360 (concluding tha t while regulation of en ­
dorsements implicates political parties’ internal affairs 
and core associational activities, regulation of access to 
election ballot does not); La Follette, 450 U. S., at 120-121 
(noting tha t it ‘hiay well be correct"to conclude that party 
associational rights are not unconstitutionally infringed by 
state  open primary); id., at 131-132 (Powell, J., dissent­
ing) (concluding that associational rights of major political 
parties are limited by parties’lack of defined ideological 
orientation and political mission). I think it clear— though 
the point has never been decided by this Court— 'that a 
S tate may require parties to use the primary format for 
selecting their nominees.” Ante, a t 4. The reason a State 
may impose this significant restriction on a partjs ass o- 
ciational freedoms is tha t both the general election and 
the prim ary are quintessential forms of state action. '1 It is 
because the primary is state action that an organization— 
whether it calls itself a political party or just a ‘Jaybird” 
association— may not deny non-Caucasians the right to 
participate in the selection of its nominees. Terry v. Ad­
ams, 345 U. S. 461 (1953); Smith v. Allwright, 321 U. S.

4 Indeed, the primary serves an essential public function given that, 
'(a]s a practical matter, the ultimate choice of the mass of voters is 
predetermined when the nominations [by the major political parties) have 
been made." Morse v. Republican Party o f Va., 517 U. S. 1S6, 205-206 
(1996) (opinion of STEVENS, J.); see also United States v. Classic, 313 U. S. 
299,319(1941).
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649, 663-664 (1944). The Court is quite right in stating 
that those cases ‘do not stand for the proposition th a t 
party affairs are [wholly] public affairs, free of First 
Amendment protections.” Ante, a t 6. They do, however, 
stand for the proposition tha t prim ary elections, unlike 
most ‘barty affairs,” are state  action. 5 The protections 
that the First Amendment affords to the ‘internal pro c- 
esses”of a political party, ibid., do not encompass a right 
to exclude nonmembers from voting in a state-required, 
state-financed prim ary election.

The so-called Tight not to associate” that the Court 
relies upon, then, is simply inapplicable to participation in 
a state election. A political party, like any other associa­
tion, may refuse to allow non-members to participate in 
the partj^ decisions when it is conducting its own affairs; 6 
Californios blanket prim ary system does not infringe this 
principle. Ante, a t 2-3, n. 2. But an election, unlike a 
convention or caucus, is a public affair. Although it is true 
that we have extended F irst Amendment protection to a 
partjs right to invite independents to participate in its 
primaries, Tashjian v. Republican Party of Conn., 479

5 Contrary to what the Court seems to think. I do not rely on Terry 
and Allwrighl as the basis for an argument that state accommodation 
of the parties'desire to exclude nonmembers from primaries would 
necessarily violate an independent constitutional proscription such as 
the Equal Protection Clause (though I do not rule that out). Cf. ante, at 
6, n. 5. Rather, I cite them because our recognition that constitutional 
proscriptions apply to primaries illustrates that primaries— as integral 
parts of the election process by which the people select their govern­
ment— are state affairs, not intirnal party affairs.

n‘The State asserts a compelling interest in preserving the overall 
integrity of the electoral process, providing secrecy of the ballot, in­
creasing voter participation in primaries, and preventing harassment of 
voters. But all of Chose interests go to the conduct of the Presidential 
preference primary— not to the imposition of voting requirements upon 
those who, in a separate process, are eventually selected as delegates." 
La Follette. 450 U. S., at 124-125.
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U. S. 208 (1986), neither that case nor any other has held 
or suggested th a t the ‘Hght not to associate” imposes a 
limit on the States power to open up its prim ary elections 
to all voters eligible to vote in a general election. In my 
view, while state  rules abridging participation in its elec­
tions should be closely scrutinized,7 the First Amendment 
does not inhibit the State from acting to broaden voter 
access to state-run, state-financed elections. When a State 
acts not to lim it democratic participation but to expand 
the ability of individuals to participate in the democratic 
process, it is acting not as a foe of the First Amendment 
but as a friend and ally.

Although I would not endorse it, I could at least under­
stand a constitutional rule that protected a partj^ ass o- 
ciational rights by allowing it to refuse to select its candi­
dates through state-regulated prim ary elections. See 
Marchioro v. Chaney, 442 U. S. 191, 199 (1979) (‘There can 
be no complaint that [a] partjd [First Amendment] right to 
govern itself has been substantially burdened by [state 
regulation] when the source of the complaint is the partjs 
own decision to confer critical authority on the [party gov­
erning unit being regulated]’); cf. Tashjian, 479 U. S., at 237 (SCALLA, J., dissenting) (‘It is beyond my understanding 
why the Republican Partjs delegation of its democratic 
choice [of candidates] to a Republican Convention [rather 
than a primary] can be proscribed [by the State], but its 
delegation of th a t choice to nonmembers of the Party 
cannot’) . A meaningful Tight not to associate.” if there is 
such a right in the context of limiting an electorate, ought to 
enable a party to insist on choosing its nominees at a con­
vention or caucus where non-members could be excluded. In

7 See Timmons v. Twin Cities Area New Party, 520 U. S. 351, 370 (1997) 
(STEVENS, J., dissenting) (general election ballot access restriction); 
Bullock v. Carter, 405 U. S. 134 (1972) (primary election ballot access 
restriction).
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the real world, however, anyone can ‘Join” a political party 
merely by asking for the appropriate ballot at the appropri­
ate time or (at most) by registering within a state-defined 
reasonable period of time before an election; neither past 
voting history nor the votes race, religion, or gender can 
provide a basis for the partjs refusal to ‘hssociate”with an 
unwelcome new member. See 169 F. 3d, at 655, and n. 20. 
There is an obvious mismatch between a supposed constitu­
tional right ‘hot to associate” and a rule that turns on 
nothing more than the state-defined timing of the new 
associates application for membership. See La Follette, 450 
U. S., at 133 (Powell, J., dissenting) (‘As Party affiliation 
becomes . . .  easy for a voter to change [shortly before a 
particular primary election] in order to participate in [that] 
election, the difference between open and closed primaries 
loses its practical significance’).

The Courts reliance on a political partjs Tight not to 
associate”as a basis for limiting a States power to conduct 
primary elections will inevitably require it either to draw 
unprincipled distinctions among various primary configu­
rations or to alter voting practices throughout the Nation 
in fundamental ways. Assuming th a t a registered Demo­
crat or independent who wants to vote in the Republican 
gubernatorial primary can do so merely by asking for a 
Republican ballot, the Republican Partjd constitutional 
right ‘hot to associate” is pretty feeble if the only cost it 
imposes on that Democrat or independent is a loss of his 
right to vote for non-Republican candidates for other offices. 
Cf. ante, at 10, n. 8. Subtle distinctions of this minor import 
are grist for state legislatures, but they demean the process 
of constitutional adjudication. Or, as JUSTICE SCALLA put 
the m atter in his dissenting opinion in Tashjian:

‘The . . . voter who, while steadfastly refusing to reg­
ister as a Republican, casts a vote in [a non-closed]
Republican primary, forms no more meaningful an
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Association'with the Party than does the independent 
or the registered Democrat who responds to questions 
by a Republican Party pollster. If the concept of free­
dom of association is extended to such casual contacts, 
it ceases to be of any analytic use.” 479 U. S., at 235.

It is noteworthy th a t the bylaws of each of the political 
parties that are petitioners in this case unequivocally 
state that participation in partisan primary elections is to 
be limited to registered members of the party only. App. 
7, 15, 16, 18. Under the CourtA reasoning, it would seem 
to follow that conducting anything but a closed partisan 
primary in the face of such bylaws would necessarily 
burden the parties’" freedom to identify the people who 
constitute the association.’” Ante, a t 6-7. Given that open 
primaries are supported by essentially the same state  
interests that the Court disparages today and are not as 
‘harrow” as nonpartisan primaries, ante, at 14-18, there 
is surely a danger tha t open primaries will fare no better 
against a First Amendment challenge than blanket prim a­
ries have.

By the District Courts count, 3 States presently have 
blanket primaries, while an additional 21 States have 
open prim aries and 8 States have semi-closed primaries in 
which independents may participate, 169 F. 3d, at 650. 
This Courts willingness to invalidate the primary 
schemes of 3 States and cast serious constitutional doubt 
on the schemes of 29 others at the partiesbehest is, as the 
District Court rightly observed, ‘bn extraordinary in tr u- 
sion into the complex and changing election laws of the 
States [that] . . . remove[s] from the American political 
system a method for candidate selection tha t many States 
consider beneficial and which in the uncertain future 
could take on new appeal and importance.” Id, at 654.8

Cite as: 530 U. S. (2000) 9

3When coupled with our decision in Tashjian that a party may re-
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In my v.ew, the F irst Amendment does not mandate 

th a t a putatively private association be granted the power 
to dictate the organizational structure of state-run, state- 
financed primary elections. It is not this Courts constit u- 
tional function to choose between the competing visions of 
w hat makes democracy work— party autonomy and disi- 
pline versus progressive inclusion of the entire electorate 
in the process of selecting their public officials— th a t are 
held by. the litigants in this case. OCallaghan v. State, 
914 P. 2d 1250, 1263 (Alaska 1996); see also Tashjian, 479 
U. S., a t 222-223; Lutherv. Borden, 7 How. 1, 40-42 (1849). 
That choice belongs to the people. U. S. Term Limits, Inc. v. 
Thornton, 514 U. S. 779, 795 (1995).

Even if the Tight not to associate" did authorize the 
Court to review the States policy choice, its evaluation of 
the competing interests at stake is seriously flawed. For 
example, the Courts conclusion tha t a blanket primary 
severely burdens the parties’ associational interests in 
selecting their standard bearers does not appear to be 
borne out by experience with blanket prim aries in Alaska 
and Washington. See, e.g., 169 F. 3d, a t 656-659, and n. 
23. Moreover, that conclusion rests substantially  upon the

quire a State to open up a closed primary, this intrusion has even 
broader implications. It is arguable that, under the Court! reasoning 
combined with Tashjian. the only nominating options open for the 
States to choose without party consent are: (1) not to have primary 
elections, or (2) to have what the Court calls a 'honpartisan primary — 
a system presently used in Louisiana— in which candidates previously 
nominated by the various political parties and independent candidates 
compete. Ante, at 18. These two options are the same in practice 
because the latter is not actually a ‘primary” in the common, partisan 
sense of that term at all. Rather, it is a general election with a runoff 
that has few of the benefits of democratizing the party nominating 
process that led the Court to declare the States ability to require 
nomination by primary "Coo plain for argument.’ " Ante, at 4; see 
Lightfoot v. Eu, 964 F. 2d 865, 872-873 (CA9 1992) (explaining state 
interest in requiring direct partisan primary).
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Courts claim that ‘[t]he evidence before the District 
Court" disclosed a ‘blear and present danger" tha t a 
partys nominee may be determined by adherents of an 
opposing party. Ante, at 10. This hyperbole is based upon 
the Courts liberal view of its app ellate role, not upon the 
record and the District Courts factual findings. Following 
a bench trial and the receipt of expert witness reports, the 
District Court found tha t ‘there is little evidence tha t 
raiding [by members of an opposing party] will be a factor 
under the blanket primary. On this point there is c.lmost 
unanimity among the political scientists who were called 
as experts by the plaintiffs and defendants.” 169 F. 3d, at 
656. While the Court is entitled to test this finding by 
making an independent examination of the record, the 
evidence it cites— including the results of the June 1998 
primaries, ante, at 10-11, which should not be considered 
because they are riot in the record— does not come close to 
demonstrating tha t the District Courts factual finding is 
clearly erroneous. Bose Corp. v. Consumers Union of 
United. States, Inc., 466 U. S. 485, 498-501 (1984).

As to the Courts concern tha t benevolent crossover 
voting impinges on party associational interests, ante, at 
11, the District Court found tha t experience with a b lan­
ket primary in Washington and other evidence ‘bu g- 
gest[ed] that there will be particular elections in which 
there will be a substantial amount of cross-over voting . . . 
although the cross-over vote will rarely change the ou t­
come of any election and in the typical contest will not be 
at significantly higher levels than in open primary states.” 
169 F, 3d, at 657. In my view, an empirically debatable 
assumption about the relative number and effect of likely 
crossover voters in a blanket primary, as opposed to an 
open primary or a nominally closed primary with only a 
brief pre-registration requirement, is too thin a reed to 
support a credible First Amendment distinction. See 
Tashjian, 479 U. S., at 219 (rejecting States interest in
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keeping primary closed to curtail benevolent crossover 
voting by independents given tha t independents could 
easily cross over even under closed primary by simply 
registering as party members).

On the other side of the balance, I would rank as ‘ku b- 
stantial, indeed compelling,"just as the District Court did, 
Californios interest in fostering democratic government 
by ‘[ijncreasing the representativeness of elected officials, 
giving voters greater choice, and increasing voter turnout 
and participation in [electoral processes].” 169 F. 3d, at 
662;9 cf. Timmons, 520 U. S., at 364 (‘[W]e [do not] require 
elaborate, empirical verification of the weightiness of the 
S ta ts  asserted justifications’). The Courts glib rejection 
of the S ta ts  interest in increasing voter participation, 
ante, a t 17, is particularly regrettable. In an era of d ra ­
matically declining voter participation, States should be 
free to experiment with reforms designed to make the 
democratic process more robust by involving the entire 
electorate in the process of selecting those who will serve 
as government officials. Opening the nominating process 
to all and encouraging voters to participate in any election 
th a t draws their interest is one obviuus means of achiev­
ing this goal. See Brief for Respondents 46 (noting tha t 
study presented to District Court showed higher voter 
turnout levels in blanket primary states than in open or 
closed primary states); ante, at 1 (KENNEDY, J., concur-

3In his concurrence, JUSTICE KENNEDY argues that the State has no 
valid interest in changing party doctrine through an open primary, and 
suggests that the States assertion of this interest somehow irrevocably 
taints its blanket primary system. Ante, at 2. The Timmons balancing 
test relied upon by the Court, ante, at 14, however, does not support 
that analysis. Timmons and our myriad other constitutional cases that 
weigh burdens against state interests merely ask whether a state 
interest justifies the burden that the State is imposing on a constitu­
tional right; the fact that one of the asserted state interests may not be 
valid or compelling under the circumstances does not end the analysis.
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ring). I would also give some weight to the First Am end­
ment associational interests of nonmembers of a party 
seeking to participate in the prim ary process,10 to the 
fundam ental right of such nonmembers to cast a m eaning­
ful vote for the candidate of their choice, Burdick v. Taku- 
shi, 5 0 4  U. S. 4 2 8 , 4 4 5  (1 9 9 2 )  (KEN N ED Y , J., dissenting), and 
to the preference of almost 6 0 %  of California voters— 
including a majority of registered Democrats and Republi­
cans— for a blanket primary. 1 6 9  F.3d, a t 6 4 9 ; see Tash­
jian, 4 7 9  U. S ., a t 2 3 6  (SCALIA, J., dissenting) (preferring 
information on w hether majority of rank-and-file party 
members support a particular proposition than  whether 
state  party convention does so). In my view, a State is 
unquestionably entitled to rely on this combination of 
interests in deciding who may vote in a prim ary election 
conducted by the State. It is indeed strange to find th a t 
the First Amendment forecloses this decision.

II
The Elections Clause of the United States Constitution, 

Art. I, §4, cl. 1, provides tha t ‘(t]he Times, Places an d 
M anner of holding Elections for Senators and Representa­
tives, shall be prescribed in each State by the Legislature 
thereof’ (emphasis added). This broad constitutional 
g rant of power to state legislatures is ‘Inatched by state 
control over the election process for state  offices." Tash­
jian, 479 U. S., at 217. For the reasons given in Part I, 
supra, I believe it would be a proper exercise of these 
powers and would not violate the F irst Amendment for the

10See La Follette, 450 U.S., at 135-136 (Powell, J., dissenting); cf. 
Tashjian, 479 U. S., at 215-216, n. 6 (discussing cases such as Rosario v. 
Rockefeller, 410 U.S. 752 (1973), in which nonmembers'associational 
interests were overborne by state interests that coincided with party 
interests); Bellottiw. Connolly, 460 U. S., at 1062 (Stevens, J., dissent­
ing) (discussing associational rights of voters).
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California Legislature to adopt a blanket primary system. 
This paiticular blanket prim ary system, however, was 
adopted by popular initiative. Although this distinction is 
not relevant with respect to elections for state offices, it 
is unclear whether a state  election system not adopted 
by the legislature is constitutional insofar as it applies 
to the manner of electing United States Senators and 
Representatives.

The California Constitution empowers the voters of the 
State to propose statu tes and to adopt or reject them. Art. 
2, §8. If approved by a majority vote, such ‘initiative 
statutes" generally take effect immediately and may not 
be amended or repealed by the California Legislature 
unless the voters consent. Art. 2, §10. The amendments 
to the California Election Code th a t changed the state 
primary from a closed system to the blanket system pres­
ently at issue were the result of the voters'March 1996 
adoption of Proposition 19S, an initiative statute.

The text of the Elections Clause suggests that such an 
initiative system, in which popular choices regarding the 
m anner of state elections are unreviewable by independ­
ent legislative action, may not be a valid method of exer­
cising the power th a t the Clause vests in state ‘Legisl a- 
ture[s].” It could be argued th a t this reasoning does not 
apply in California, as the California Constitution further 
provides tha t ‘[t]he legislative power of this State is 
vested in the California Legislature . . ., but the people 
reserve to themselves the powers of initiative and referen­
dum.” Art. 4, §1. The vicissitudes of state nomenclature, 
however, do not necessarily control the meaning of the 
Federal Constitution. Moreover, the United States House 
of Representatives has determined in an analogous con­
text that the Elections Claused specific reference to ‘the 
Legislature" is not so broad as to encompass the general
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‘legislative power of the State.” 11 Under tha t view, Cali- 
fornias classification of voter-approved initiatives as an 
exercise of legislative power would not render such in itia ­
tives the act of the California Legislature within the 
meaning of the Elections Clause. Arguably, therefore, 
Californias blanket primary system for electing United 
States Senators and Representatives is invalid. Because 
the point was neither raised by the parties nor discussed 
by the courts below, I reserve judgment on it. I believe, 
however, th a t the importance of the point merits further 
attention.

* * *

For the reasons stated in Part I of this opinion, as well 
as those stated more fully in the District Courts excellent 
opinion, I respectfully dissent.
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CALIFORNIA. DEMOCRATIC PARTY ET AL,. u. JONES, 
SECRETARY OF STATE OF CALIFORNIA, ET a l .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 99-401. Argued April 24, 2000— Decided June 26, 2000
One way that candidates for public office in California gain access to 

the general ballot is by winning a qualified political partjd primary.
In 1996, Proposition 198 changed the States partisan primary from a 
closed primary, in which only a political partjd members can vote on 
its nominees, to a blanket primary, in which each voteis ballot lists 
every candidate regardless of party affiliation and allows the voter to 
choose freely among them. The candidate of each party who wins the 
most votes is that partjd nominee for the general election. Each of 
petitioner political parties prohibits nonmembers from voting in the 
partjs primary. They filed suit against respondent state official, a 1- 
leging, inter alia, that the blanket primary violated their First 
Amendment rights of association. Respondent Californians for an 
Open Primary intervened. The District Court held that the primarjs 
burden on petitioners’associational rights was not severe and was 
justified by substantial slate interests. The Ninth Circuit affirmed.

Held: California! blanket primary violates a political partjs First 
Amendment right of association. Pp. 4-19.

(a) States play a major role in structuring and monitoring the pri­
mary election process, but the processes by which political parties 
select their nominees are not wholly public affairs that States may 
regulate freely. To the contrary, States must act within limits im­
posed by the Constitution when regulating parties'internal proc­
esses. See, e.g., Eu v. San Francisco County Democratic Central 
Comm., 489 U. S. 214. Respondents misplace their reliance on Smith 
v. Allwright, 321 U. S. 649, and Terry v. Adams, 345 U. S. 461, which 
held not that party affairs are public affairs, free of First Amendment 
protections, see, e.g., Tashjian v. Republican Party o f Conn., 479 U. S.
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208, but only that, wnen a State prescribes an election process that 
gives a special role to political parties, the parties'discriminatory a c- 
tion becomes state action under the Fifteenth Amendment. This Na­
tion has a tradition of political associations in which citizens band to­
gether to promote candidates who espouse their political views. The 
First Amendment protects the freedom to join together to further 
common political beliefs, id., at 214-215, which presupposes the free­
dom to identify those v/ho constitute the association, and to limit the 
association to those people, Democratic Party o f United States v, Wis­
consin ex re I. La Follette, 450 U. S. 107, 122. In no area is the political 
association! right to exclude more important than in its candidate- 
selection process. That process often determines the partjd positions 
on significant public policy issues, and it is the nominee who is the 
partjs ambassador charged with winning the general electorate over 
to its views. The First Amendment reserves a special place, and ac­
cords a special protection, for that process, Eu, supra, at 224, because 
the moment of choosing the partjd nominee is the crucial juncture at 
which the appeal to common principles may be translated into con­
certed action, and hence to political power, Tashjian, supra, at 216. 
California! blanket primary violates these principles. Proposition 
198 forces petitioners to adulterate their candidate-selection proc­
ess— a political partjd basic function— by opening it up to persons 
wholly ur.affiliated with the party, who may have different views 
from the party. Such forced association has the likely outcome—in­
deed, it is Proposition 19S intended outcome— of changing the par­
ties'message, Because there is no heavier burden on a political 
partjs associational freedom, Proposition 198 is unconstitutional 
unless it is narrowly tailored to serve a compelling state interest. See 
Timmons v. Twin Cities Area New Party, 520 U. S. 351, 358. Pp. 4-14.

(b) None of respondents’seven proffered state interests— produc­
ing elected officials who better represent the electorate, expanding 
candidate debate beyond the scope of partisan concerns, ensuring 
that disenfranchised persons enjoy the right to an effective vote, 
promoting fairness, affording voters greater choice, increasing voter 
participation, and protecting privacy— is a compelling interest just 
fying California! intrusion into the parties'associational rights. Pp. 
14-18.

169 F. 3d 646, reversed.
SCALIA, J., delivered the opinion of the Court, in which REHNQUIST, 

C. J., and OC ONNOR, KENNEDY, SOUTER, THOMAS, and BREYER, JJ., 
joined. Kennedy, J., filed a concurring opinion. Stevens, J„ filed a 
dissenting opinion, in which GlNSBURC, J„ joined as to Part I.
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Alaska Division of Elections

Primary Election Task Force 
Final Recommendations to Lt. Governor

March 13, 2001

The Honorable Fran Ulmer
Lieutenant Governor H
PO Box 110015 I
Juneau AK 99811-0015 I I

HSR
Dear Lieutenant Governor Ulmer: M

§gl

On January 25, 2001, the Primary Election Task Force was created in which you invited 
members to discuss and recommend how Alaska should run its primary election. Last June, in 
California Democratic Partv v. Jones, the U.S. Supreme Court ruled that California's blanket 
primary was unconstitutional. The ruling affected other state's blanket primary election system, I
including Alaska.

map
The task force held three meetings. The first was an organizational meeting held on February 9 
at which time the purpose of the task force was discussed. Presentations were made by the 
Division of Elections and the Department of Law which included information concerning the 
Jones decision, Alaska's primary election and those of other states. On February 27, a hearing to 
receive statewide public comment was held. Public comments were received from members of W
both the major and minor political parties, the public, and the League of Women Voters. On ||y
March 9, the task force met to formulate a recommendation concerning the conduct of Alaska's $$
primary election system.

We, the members of the Primary Election Task Force, do hereby approve the attached 
recommendation.

Sincerely,

(Signed by:)
Av Gross, Chairman 
Doug Bailey 
Lowell Thomas, Jr.
H.A. "Red" Boucher

I of 3 3/30/01 2:51 PM

http://www.gov,state.ak.us/ltgov/clections/primary/finallet.htn


Representing (Optional) y

__________ — -D- ? > 6)i!j I u^L k<:i f)] °
Address

 <% >#- _______________________
Phone No.

9/86 Legislative Information Office

Alaska State Legislature

Please enter into the record my testimony to th e  O.Q...
committee

committee on f ~  ̂̂ ')________________   dated  V /brt I
bill/subject





M O U S E  C O M M I T T E E  R E P O r np

Date Referred to Cummittec: March 19, 2001

Date of Committee Action: ^ j / ^ / o!_______

Tlie .1IJD1C1ARY Committee considered: 

HOUSE DILL NO. 196

(7)
F U R T H E R  R E F E R R A L S :

MB 196

RIGHT OF ACTION FOR LEGAL SEPARATION

"An Act establishing a right of action for a legal separation; and amending Rule 42(a), Alaska Rides of Civil 
Procedure."

Recommends it be replaced w ith______ CS 1^0? (J-UD)  [ ] Same Title [ ‘flVew Title
For Semite Bills with new title: / ] Technical Title / ] New Title: HCR_ 

[ ] attach amendments
[ ] add new referral t o ___________ Committee
[ ] Letter o f In ten t______________ Committee

List o f
Abbrev.
For
Dfnts.:
ADM
CED
COR
CRT
EED
DEC
DFG
GOV
uss
LAA
LAW
LWF
MVA
DNR
DPS
REV
DOT
UA

N'EW FISCA L NOTES
*For Chief Clerk’s Office Use Only

FN#* j List by Dept(s): | Fiscal j I n(let. Zero
! Co(kC-Uj /

n ss> ✓

1
1

PREVIOUS FISCAL NOTES

j List by Dcpt(s): I FN
I 11

Fiscal Indct. Zero

I

1
! . J J





WORK D R A FT  WORK D R A F T  WORK D R A F T

* / / ? / * !

CS FOR HOUSE BILL NO. 1 9 6 ^ ^ ^ .

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - FIRST SESSION

2 2 -L S 0 7 18\C 
Lauterbach 

4/4/01

BY

Offered:
R eferred:

Sponsor(s): REPRESENTATIVE DYSON

\V H

( r
Q M *

A BILL  

FOR AN ACT ENTITLED  

"An Act establishing a right o f action for a legal separation; requiring a report about 

legal separations; and amending Rule 42(a), Alaska Rules of Civil Procedure."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 25.24 is amended by adding new sections to read:

Article 3A. Legal Separation.

Sec. 25.24.400. Complaint for legal separation. A husband or a wife may 

separately or jointly file a complaint in the superior court for a legal separation. A 

legal separation may be granted no more than once to the same married couple.

Sec. 25.24.410. Grounds for a legal separation. A legal separation may be 

granted by the court based on a finding that

(1) an incompatibility o f  temperament exists between the parties; and

(2) the continuation o f the parties' status as married persons preserves 

or protects significant legal, financial, social, or religious interests.

Sec. 25.24.420. Residency required. One o f the parties to a complaint for

-1- CSHB 196( )
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legal separation must be a resident o f the state at the time the action is commenced.

Sec. 25.24.430. Consolidation o f actions. If, at any time, a party to an action 

for legal separation files an action for divorce or annulment, the c o u r^ ^ ^ c o n s o lid a te  

the new action with the action for legal separation.

Sec. 25.24.440. A pplicability  of o ther statu tes. The following statutes 

relating to divorce actions shall be applied similarly to an action for legal separation: 

AS 25.24.060, 25.24.140, 25.24.150, 25.24.152, 25.24.160, and 25.24.170.

Sec. 25.24.450. Decree, (a) I f  a court finds that the grounds specified under 

AS 25.24.410 exist, the court ^Safjf-Jnter a decree o f legal separation.

(b) Unless otherwise provided in the decree, provisions for child custody and 

visitation, child support, and spousal support included in a decree o f  legal separation 

are final orders subject to modification only as provided in AS 25.20.110 and 

AS 25.24.170.

(c) If  the decree o f legal separation includes provisions for division o f 

property and debts o f the marriage, the decree must state w hether the division is an 

interim or final order. To the extent the division is not a final order, the court shall 

determine the parties' respective rights to and responsibilities for property and 

obligations not finally distributed and as to any property or debts accrued by either 

party while the order is in effect.

Sec. 25.24.460. Effect o f separation . A decree o f  legal separation does not 

restore the parties to the status o f  unmarried persons. A decree o f legal separation 

modifies the parties' rights and responsibilities as married persons only to the extent 

specified in the decree o f separation.

* Sec. 2. AS 09.05.015(a) is amended to read:

(a) A court o f this state having jurisdiction over the subject matter has 

jurisdiction over a person served in an action according to the rules o f  civil procedure

(1) in an action, whether arising in or out o f  this state, against a 

defendant who, when the action is commenced,

(A) is a natural person present in this state when served;

(B) is a natural person domiciled in this state;

(C) is a domestic corporation; or

CSHB 196( ) -2-
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(D) is engaged in substantial and not isolated activities in this 

state, whether the activities are wholly interstate, intrasiate, or otherwise;

(2) in an action that may be brought under statutes o f this state that 

specifically confer grounds for personal jurisdiction over the defendant;

(3) in an action claiming injury to person or property in or out o f this 

state arising out o f  an act or omission in this state by the defendant;

(4) in an action claiming injury to person or property in this state 

arising out o f an act or omission out o f this state by the defendant, provided, in 

addition, that at the time o f the injury either

(A) solicitation or service activities were carried on in this state 

by or on behalf o f  the defendant; or

(B) products, materials, or things processed, serviced, or 

manufactured by the defendant were used or consumed in this state in the 

ordinary course o f  trade;

(5) in an action that

(A) arises out of a promise, made anywhere to the plaintiff or 

to some third party for the plaintiffs benefit, by the defendant to perform 

services in this state or to pay for services to be performed in this state by the 

plaintiff;

(B) arises out of services actually perform ed for the plaintiff by 

the defendant in this state, or services actually performed for the defendant by 

the plaintiff in this state if  the performance in this state was authorized or 

ratified by the defendant;

(C) arises out of a promise, made anywhere to the plaintiff or to 

some third party for the plaintiffs benefit, by the defendant to deliver or 

receive in this state or to ship from this state goods, documents o f title, or other 

things o f  value;

(D) relates to goods, documents o f  title, or other things of value 

shipped from this state by the plaintiff to the defendant on the order or 

direction o f  the defendant; or

(E) relates to goods, documents o f  title, or other things of value

WORK D R A FT WORK D R A FT 22-LS0718\C
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actually received by the plaintiff in this state from the defendant without regard 

to where delivery to the carrier occurred;

(6) in an action that arises out o f

(A) a promise, made anywhere to the plaintiff or to some third 

party for the plaintiffs benefit, by the defendant to create in either party an 

interest in, or to protect, acquire, dispose of, use, rent, own, control, or possess 

by either party real property situated in this state;

(B) a claim to recover a benefit derived by the defendant 

through the use, ownership, control, or possession by the defendant o f tangible 

property situated in this state either at the time o f the first use, ownership, 

control, or possession or at the time the action is commenced; or

(C) a claim that the defendant return, restore, or account to the

plaintiff for an asset or thing o f value that was in this state at the time the

defendant acquired possession or control over it;

(7) in an action to recover a deficiency judgment upon a mortgage note 

or conditional sales contract or other security agreement executed by the defendant or 

a predecessor o f  the defendant to whose obligations the defendant has succeeded and 

the deficiency is claimed

(A) in an action in this state to foreclose upon real property 

situated in this state;

(B) following sale o f  real property in this state by the plaintiff;

or

(C) following resale o f  tangible property in this state by the

plaintiff;

(8) in an action against a defendant who is or was an officer or director 

o f  a domestic corporation where the action arises out o f  the defendant's conduct as 

such officer or director or out o f the activities o f  the corporation while the defendant 

held office as a director or officer;

(9) in an action for the collection o f taxes or assessments levied, 

assessed, or otherwise imposed by a taxing authority after April 10, 1968;

(10) in an action that arises out o f a promise made to the plaintiff or

L
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some third party by the defendant to insure upon or against the happening o f an event 

if

(A) the person insured was a resident o f  this state when the 

event out o f which the cause of action is claimed to arise occurred;

(B) the event out of which the cause o f action is claimed to 

arise occurred in this state; or

(C) the promise to insure was made in the state;

(11) in an action against a personal representative to enforce a claim 

against the deceased person represented if one or more o f the grounds stated in (2) - 

(10) of this subsection would have furnished a basis for jurisdiction over the deceased 

if  living, and it is immaterial under this paragraph whether the action was commenced 

during the lifetime o f the deceased;

(12) in an action for annulment, divorce, legal sep ara tio n , or separate 

maintenance when a personal claim is asserted against the nonresident party [,] if

(A) the parties resided in this state in a marital relationship for 

not less than six consecutive months within the six years preceding the 

commencement of the action;

(B) the party asserting the personal claim has continued to 

reside in this state; and

(C) the nonresident party receives notice as required by law.

* Sec. 3. The uncodified law o f the State of Alaska is amended by adding a new section to 

read:

INDIRECT COURT RULE CHANGE. AS 25.24.430, enacted by sec. 1 o f this Act, 

amends Rule 42(a), Alaska Rules o f Civil Procedure, by requiring consolidation of 

subsequent divorce and annulment actions with legal separation actions filed by the same 

parties.

* Sec. 4. The uncodified law o f the State of Alaska is amended by adding a new section to 

read:

APPLICABILITY, (a) This Act applies to complaints for legal separation, divorce, 

and annulment that are filed on or after the effective date o f this Act and orders of legal 

separation issued on or after the effective date o f this Act.

WORK D R A FT WORK D R A FT 22-LS0718\C

-5 -
New Text: Underlined IDELETED TEXT BRACKETED]

C SH B  196( )



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

WORK D R A FT WORK D R A FT 22-LS0718\C

(b) An order o f  legal separation issued by a court in the state before the effective date 

o f this Act

(1) is not subject to or rendered void by this Act; and

(2) remains enforceable between the parties regardless of whether the issuing 

court was authorized to issue the order.

* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

REPORTS, (a) The administrative director o f  the Alaska Court System shall 

annually, beginning September 30, 2002, report to the state registrar the number of legal 

separations granted by courts in the state during the 12 calendar months preceding the date of 

the report.

(b) The state registrar shall, by January 15, 2005, submit a report to the legislature 

containing the statistics received from the court system under (a) o f this section and the 

recommendations, if  any, o f the state registrar for legislation on how information relating to 

legal separations should be organized and whether the information should be made accessible 

to members o f the public through the Bureau of Vital Statistics.

* Sec. 6. Section 5 o f this Act is repealed May 1, 2005.

CSHB 196( ) -6-
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HB 196 S.eclional Analysis 
Revised: April 18, 200'w dj LS0718\C

Section 1: Adds a new section of law that Provides for Legal Separation as an alternative 
to Divorce or Dissolution.

25.24.400 A husband and/or wife can file a complaint in superior court for legal 
separation and may only do so once per married couple.

25.24.410 The basis cf the complaint must be incompatibility and that there is a 
legal, financial, social, or religious reason to remain legally married.

25.24.420 Either the husband or wife must be an Alaskan.
25.24.430 Provides for consolidation of legal separation effort and divorce effort if 

one of the parties escalates to a divorce.
25.24.450 A Legal Separation Decree will be entered with provisions for child 

custody and visitation, child support, spousal support, division of property and debts as 
circumstances dictate.

25.24.460 A couple with a decree of legal separation is still married.

Section 2: Gives the courts jurisdiction in an action for legal separation. This section is 
large, but the only change to existing law is on page 5, line 13 where "legal separation” is 
included with dive ce.

Section 3: Amends Court rule 42(a) to allow consolidation of subsequent divorce and 
annulment actions with legal separation actions.

Section 4: A new section of law that defines the applicability of this act to divorce and 
separation actions filed before, on, or after the effective date of this act.

Section 5: Amends Court rules to require appropriate Reporting.

Section 6: Repeals Section 5 of this act on May 1, 20C5. The purpose of this sunset is to 
generate re-evaluation of size of the reporting task.
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CS FOR HOUSE BILL NO. 196( )

IN THE LEGISLATURE OF THE. STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY

O ffered:
R eferred :

Sponsor(s): REPRESENTATIVE DYSON

A BILL 

FOR AN ACT ENTITLED 

"An Act establishing a right of action for a legal separation; requiring a report about 

legal separations; and amending Rule 42(a), Alaska Rules of Civil Procedure."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 25.24 is amended by adding new sections to read:

Article 3A. Legal Separation.
Sec. 25.24.400. Complaint for legal separation. A husband or a wife may 

separately or jointly file a complaint in the superior court for a legal separation. A 

legal separation may be granted no more than once to the same married couple.

Sec. 25.24.410. Grounds for a legal separation. A legal separation may be 

granted by the court based on a finding that

(1) an incompatibility o f  temperament exists between the parties; and

(2) the continuation o f the parties' status as married persons preserves 

or protects significant legal, financial, social, or religious interests.

Sec. 25.24.420. Residency required. One o f the parties to a complaint for

-1- CSH B 196( )
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CS FOR HOUSE BILL NO. 196( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY

Offered:Referred:Sponsor(s): REPRESENTATIVE DYSON
A BILL 

FOR AN ACT ENTITLED 

"An Act establishing a right of action for a legal separation; requiring a report about 

legal separations; and amending Rule 42(a), Alaska Rules of Civil Procedure."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 25.24 is amended by adding new sections to read:

Article 3A. Legal Separation.
Sec. 25.24.400. Complaint for legal separation. A husband or a wife may 

separately or jointly file a complaint in the superior court for a legal separation. A 

legal separation may be granted no more than once to the same married couple.

Sec. 25.24.410. Grounds for a legal separation. A legal separation may be 

granted by the court based on a finding that

(1) an incompatibility o f temperament exists between the parties; and

(2) the continuation o f the parties' status as married persons preserves 

or protects significant legal, financial, social, or religious interests.

Sec. 25.24.420. Residency required. One of the parties to a compiaint for
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legal separation must be a resident o f the state at the time the action is commenced.

Sec. 25.24.430. Consolidation of actions. If, at any time, a party to an action 

for legal separation files an action for divorce or annulment, the court shall consolidate 

the new action with the action for legal separation.

Sec. 25.24.440. Applicability of other statutes. The following statutes 

relating to divorce actions shall be applied similarly to an action for legal separation: 

AS 25.24.060, 25.24.140, 25.24.150, 25.24.152, 25.24.160, and 25.24.170.

Sec. 25.24.450. Decree, (a) I f  a court finds that the grounds specified under 

AS 25.24.410 exist, the court shall enter a decree o f  legal separation.

(b) Unless otherwise provided in the decree, provisions for child custody and 

visitation, child support, and spousal support included in a decree o f legal separation 

are final orders subject to modification only as provided in AS 25.20.110 and 

AS 25.24.170.

(c) If the decree of legal separation includes provisions for division o f 

property and debts o f the marriage, the decree must state whether the division is an 

interim or final order. To the extent the division is not a final order, the court shall 

determine the parties' respective rights to and responsibilities for property and 

obligations not finally distributed and as to any property or debts accrued by either 

party while the order is in effect.

Sec. 25.24.460. Effect of separation. A decree o f legal separation does not 

restore the parties to the status o f unmarried persons. A decree of legal separation 

modifies the parties' rights and responsibilities as married persons only to the extent 

specified in the decree o f separation.

* Sec. 2. AS 09.05.015(a) is amended to read:

(a) A court o f this state having jurisdiction over the subject matter has 

jurisdiction over a person served in an action according to the rules o f civil procedure

(1) in an action, whether arising in or out o f  this state, against a 

defendant who, when the action is commenced,

(A) is a natural person present in this state when served;

(B) is a natural person domiciled in this state;

(C) is a domestic corporation; or

196( ) -2-
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(D) is engaged in substantial and not isolated activities in this 

state, whether the activities are wholly interstate, intrastate, or otherwise;

(2) in aii action that may be brought under statutes o f this state that 

specifically confer grounds for personal jurisdiction over the defendant;

(3) in an action claiming injury to person or property in or out o f this 

slate arising out o f  an act or omission in this state by the defendant;

(4) in an action claiming injury to person or property in this state 

arising out o f an act or omission out o f this state by the defendant, provided, in 

addition, that at the time o f the injury either

(A) solicitation or service activities were u  Tied on in this state 

by or on behalf o f  the defendant; or

(B) products, materials, or things processed, serviced, or 

manufactured by the defendant were used or consumed in this state in the 

ordinary course o f  trade;

(5) in an action that

(A) arises out o f a promise, made anywhere to the plaintiff or 

to some third party for the plaintiffs benefit, by the defendant to perform 

services in this state or to pay for services to be performed in this state by the 

plaintiff;

(B) arises out o f services actually performed for the plaintiff by 

the defendant in this state, or services actually performed for the defendant by 

the plaintiff in this state if  the performance in this state was authorized or 

ratified by the defendant;

(C) arises out o f a promise, made anywhere to the plaintiff or to 

some third party for the plaintiffs benefit, by the defendant to deliver or 

receive in this state or to ship from this state goods, documents o f  title, or other 

things o f value;

(D) relates to goods, documents o f  title, or other things of value 

shipped from this state by the plaintiff to the defendant on the order or 

direction o f  the defendant; or

(E) relates to goods, documents o f  title, or other things of value

-3-
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actually received by the plaintiff in this state from the defendant without regard 

to where delivery to the carrier occurred;

(6) in an action that arises out o f

(A) a promise, made anywhere to the plaintiff or to some third 

party for the plaintiffs benefit, by the defendant to create in either party an 

interest in, or to protect, acquire, dispose of, use, rent, own, control, or possess 

by either party real property situated in this state;

(B) a claim to recover a benefit derived by the defendant 

through the use, ownership, control, or possession by the defendant o f tangible 

property situated in this state either at the time o f the first use, ownership, 

control, or possession or at the time the action is commenced; or

(C) a claim that the defendant return, restore, or account to the

plaintiff for an asset or thing o f value that was in this state at the time the

defendant acquired possession or control over it;

(7) in an action to recover a deficiency judgment upon a mortgage note 

or conditional sales contract or other security agreement executed by the defendant or 

a predecessor o f the defendant to whose obligations the defendant has succeeded and 

the deficiency is claimed

(A) in an action in this state to foreclose upon real property 

situated in this state;

(B) following sale o f  real property in this state by the plaintiff;

or

(C) following resale o f  tangible property in this state by the

plaintiff;

(8) in an action against a defendant who is or was an officer or director 

o f  a domestic corporation where the action arises out o f  the defendant's conduct as 

such officer or director or out o f the activities o f  the corporation while the defendant 

held office as a director or officer;

(9) in an action for the collection o f taxes or assessments levied, 

assessed, or otherwise imposed by a taxing authority after April 10, 1968;

(10) in an action that arises out o f a promise made to the plaintiff or

CSHB 196( ) -4 -
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some third party by the defendant to insure upon or against the happening o f an event 

if

(A) the person insured was a resident o f  this state when the 

event out o f which the cause o f action is claimed to arise occurred;

(B) the event out o f which the cause o f  action is claimed to 

arise occurred in this state; or

(C) the promise to insure was made in the state;

(11) in an action against a personal representative to enforce a claim 

against the deceased person represented if  one or more o f the grounds stated in (2) -

(10) o f this subsection would have furnished a basis for jurisdiction over the deceased 

if  living, and it is immaterial under this paragraph whether the action was commenced 

during the lifetime o f the deceased;

(12) in an action for annulment, divorce, legal separa tion , or separate 

maintenance when a personal claim is asserted against the nonresident party [,] if

(A) the parties resided in this state in a marital relationship for 

not less than six consecutive months within the six years preceding the 

commencement o f the action;

(B) the party asserting the personal claim has continued to 

reside in this state; and

(C) the nonresident party receives notice as required by law.

* Sec. 3. The uncodified law o f the State of Alaska is amended by adding a new section to 

read:

INDIRECT COURT RULE CHANGE. AS 25.24.430, enacted by sec. 1 o f this Act, 

amends Rule 42(a), Alaska Rules o f Civil Procedure, by requiring consolidation o f 

subsequent divorce and annulment actions with legal separation actions filed by the same 

parties.

* Sec. 4. The uncodified law o f the State o f Alaska is amended by adding a new section to 

read:

APPLICABILITY, (a) This Act applies to complaints for legal separation, divorce, 

and annulment that are filed on or after the effective date o f this Act and orders o f legal 

separation issued on or after the effective date o f this Act.
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(b ) A n  o rd e r  o f  le g a l s e p a ra tio n  is su e d  b y  a  c o u r t  in  th e  s ta te  b e fo re  th e  e ffe c tiv e  d a te  

o f  th is  A c t

(1 ) is  n o t  su b je c t  to  o r  re n d e re d  v o id  b y  th i s  A c t; a n d

(2 ) re m a in s  e n fo rc e a b le  b e tw e e n  th e  p a r t ie s  re g a rd le s s  o f  w h e th e r  th e  is su in g  

c o u rt w a s  a u th o r iz e d  to  is su e  th e  o rd er.

* S ec . 5 . T h e  u n c o d if ie d  la w  o f  th e  S ta te  o f  A la s k a  is  a m e n d e d  b y  a d d in g  a  n e w  se c tio n  to  

read :

R E P O R T S , (a )  T h e  a d m in is tra tiv e  d ire c to r  o f  th e  A la s k a  C o u r t  S y s te m  sh a ll 

a n n u a lly , b e g in n in g  S e p te m b e r  3 0 , 2 0 0 2 , rep o rt to  th e  s ta te  r e g is tra r  th e  n u m b e r  o f  leg a l 

se p a ra tio n s  g ra n te d  b y  c o u r ts  in  th e  s ta te  d u rin g  th e  12 c a le n d a r  m o n th s  p re c e d in g  th e  d a te  o f  

th e  rep o rt.

(b ) T h e  s ta te  r e g is tra r  sh a ll, b y  J a n u a ry  15, 2 0 0 5 , su b m it  a  re p o r t  to  th e  le g is la tu re  

c o n ta in in g  th e  s ta t is tic s  re c e iv e d  fro m  th e  c o u rt  s y s te m  u n d e r  (a )  o f  th is  se c tio n  a n d  th e  

re c o m m e n d a tio n s , i f  a n y , o f  th e  s ta te  re g is tra r  fo r  le g is la tio n  o n  h o w  in fo rm a tio n  re la tin g  to 

leg a l s e p a ra tio n s  sh o u ld  b e  o rg a n iz e d  a n d  w h e th e r  th e  in fo rm a tio n  sh o u ld  b e  m a d e  a c c e ss ib le  

to  m e m b e rs  o f  th e  p u b lic  th ro u g h  th e  B u re a u  o f  V ita l  S ta tis tic s .

* S ec . 6 . S e c tio n  5 o f  th is  A c t  is  re p e a le d  M a y  1, 2 0 0 5 .
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HB 196
Sponsor Statement

"An Act relating to legal separation"
U p d a te d : M a rc h  2 2 , 2001
C o n ta c t: R e p re se n ta tiv e  F re d  D y s o n ’s o ff ic e  at (9 0 7 ) 4 6 5 -2 1 9 9

For many troubled marriages, a Legal Separation would be very valuable 
while the individuals work on their own issues and relationships. Legal 
Separation allows the marriage partners to separate their property and 
financial affairs and establish custody, without the final step of a divorce.

In a relationship with one partner having problems with substance abuse, 
crime, domestic violence etc., an interim status such as this Legal 
Separation allows for a protective status while time indicates if the troubled 
partner will get on top of his/her problem.

For many Alaskans, religious values make divorce a very unattractive 
alternative, but a legal separation provides for the partners to protect their 
assets.

HB 196 adds a section of law that defines and sets the guidelines for Legal 
Separation.

At this time 17 other states allow for "Legal Separation".



HB 196 Sectional Analysis
Revised: Apnl 4, 2001 LS0718\C

Section 1: Adds a new section of law that Provides for Legal Separation as an alternative 
to Divorce or Dissolution.

25.24.400 A husband and/or wife can file a complaint in superior court for legal 
separation.

25.24.410 Legal Separation complaint must be based on incompatibility that there 
is a legal, financial, social, or religious reason to remain legally married.

25.24.420 Either the husband or wife must be an Alaskan.
25.24.430 Provides for consolidation of legal separation effort and divorce effort if 

one of the parties escalates to a divorce.
25.24.450 A Legal Separation Decree will be entered with provisions for child 

custody and visitation, child support, spousal support, division of 
property and debts. The decree provisions are final orders unless 
otherwise provided in the decree.

25.24.460 A couple with a decree of legal separation is still married.

Section 2: Gives the courts jurisdiction in an action for legal separation. This section is 
large, but the only change to existing law is on page 5, line 13 where "legal separation" is 
included with divorce.

Section 3: Amends Court rule 42(a) by requiring consolidation of subsequent divorce and 
annulment actions with legal separation actions.

Section 4: A new section of law that defines the applicability of this act to divorce and
separation actions filed before, on, or after the effective date of this act.

Section 5: Amends Court rules to require appropriate Reporting.

Section 6: Repeals Section 5 of this act on May 1, 2005. The purpose of this sunset is to
generate re-evaluation of size of the reporting task.
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G o l t e r  & L o g s d o n ,
A t t o r n e y s  a t  L a w

(907) 357-7640 Telephone 4901 E. M ayflower Lane, Ste. 4
W asilla, Alaska 99654

David A. G oiter

M a rc h  2 7 ,2 0 0 1
V IA  F A C S IM IL E

M r. W e s  K e lle r  
L e g is la tiv e  A id e
O ff ic e  o f  R e p re se n ta tiv e  F re d  D y so n  
A la s k a  S ta te  L e g is la tu re  
Ju n e a u , A la s k a

Re: An Act establishing a Right ofAction for a Legal Separation;

D e a r  W es:

T h a n k -y o u  fo r  th e  o p p o rtu n ity  to  rev iew  j n d  c o m m e n t o n  p ro p o se d  S en a te  
B ill 126. F irs t , I a m  p le a s e d  to  se e  a  m o v e  to w a rd  fo rm a l re c o g n it io n  o f  an  a c tio n  
fo r  le g a l s e p a ra tio n  o f  m a rria g e . In  m y  p rac tice , I a m  o f te n  a sk e d  a b o u t leg a l 
se p a ra tio n  a s  a n  a lte rn a tiv e  to  d iv o rc e . A lth o u g h  A la s k a  d o e s  n o t  e x p re ss ly  
re c o g n iz e  le g a l s e p a ra te * 1, in  m y  o p in io n , e x is tin g  s ta tu te s  g iv e  the c o u r t  th e  
a u th o r ity  to  a d d re s s  m o ^ . i f  n o t a ll o f  th e  sam e  issu es  (i.e . c u s to d y , c h ild  su p p o rt, 
sp o u sa l s u p p o r t  a n d  to  so m e  e x te n t p ro p e rty  d iv is io n ) o u ts id e  o f  d ie  c o n te x t o f  an  
a c tio n  fo r  d iv o rc e . U n fo rtu n a te ly , I h av e  n e v e r  h ad  th e  o p p o r tu n ity  to  te s t th is  in  
p ra c tic e . O n  th e  fe w  o c c a s io n s  1 h av e  f ile d  a c tio n s  se e k in g  su c h  re lie f , th e  
o p p o s in g  p a r ty  h a s  c o u n te re d  w ith  a  c la im  fo r d iv o rce .

N e v e r th e le s s , m y  p e rc e p tio n  is th a t m o s t p e o p le  w h o  a re  lo o k in g  fo r  leg a l 
p ro te c t io n  a g a in s t  a  sp o u se , do  n o t se e  an  a lte rn a tiv e  to  d iv o rc e . G iv e n  th e  
p re v a il in g  a tt i tu d e  to w a rd  d iv o rc e , I su sp e c t th a t leg a l se p a ra tio n  w ill  n o t b e  
c o m m o n . H o w e v e r , I am  h o p e fu l th a t w ith  s ta tu to ry  re c o g n itio n , th a t  o p tio n  w ill 
a t  le a s t a p p e a r  m o re  v ia b le  to  th o se  w h o  d o  n o t w ish  to  p u rsu e  a  d iv o rc e .

H a v in g  re v ie w e d  th e  p ro p o se d  act, I h av e  o n ly  a  c o u p le  o f  q u es tio n s  
c o n c e rn in g  th e  in te rp la y  b e tw e e n  an  a c tio n  fo r  se p a ra tio n  a n d  a  su b se q u e n t a c tio n  
fo r  d iv o rc e . I a s s u m e  th a t i f  a  c o u n te rc la im  fo r  d iv o rc e  w e re  f ile d  in  re sp o n se  to  
a n  a c tio n  fo r  le g a l se p a ra tio n , th e  m a tte r  w o u ld  p ro c e e d  a s  a  d iv o rc e . I  n o te

PC

(907) 357-7641 Facsimile 

T a ra  N. Logsdon
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h o w e v e r , th a t  A S  2 5 .2 4 .4 5 0  p ro v id e s  th a t  i f  th e  re q u is i te  g ro u n d s  fo r  se p a ra tio n  
a re  sh o w n , th e  c o u rt  “ s h a ll”  is su e  a  d e c re e  o f  leg a l se p a ra tio n . W h ile  I s u s p e c t 
th a t m o s t  ju d g e s  w o u ld  h a v e  little  d if f ic u lty  w ith  th is , p e rh a p s  it  w o u ld  m a k e  se n se  
to  c la r ify  w h ic h  a c tio n  h a s  p r io rity .

I a lso  h a d  a  q u e s tio n  a b o u t th e  e ffe c t o f  a  d iv o rc e  a c tio n  f ile d  a f te r  th e  e n try  
o f  a  f in a l d e c re e  o f  se p a ra tio n . S e c tio n  2 5 .2 4 .4 5 0 (b )  w o u ld  se e m  to  p re c lu d e  th e  
c o u r t fro m  re v is itin g  c u s to d y  a n d  su p p o rt issu e s  in  a  su b se q u e n t a c tio n  fo r  
d iv o rc e , a t le a s t  w ith o u t  g ro u n d s  fo r  m o d if ic a tio n  u n d e r  A S  2 5 .2 0 .1 1 0  a n d  A S  
2 5 .2 4 .1 7 0 . W ith  re g a rd  to  d iv is io n  o f  th e  m a rita l e s ta te , h o w e v e r , I  a m  u n c e rta in  
a s  to  w h e th e r  th e  c o u r t  in  a  su b se q u e n t d iv o rc e  c o u ld  d iv id e  a sse ts . T h e re  w ill 
u n d o u b te d ly  b e  c o u p le s  th a t o b ta in  a  d e c re e  o f  se p a ra tio n  o n ly  to  la te r  f ile  fo r  a  
d iv o rc e . I a s su m e  th a t p ro p e r ty  a w a rd e d  to  a  sp o u se  in  a  f in a l d e c re e  o f  se p a ra tio n  
w o u ld  b e  c o n s id e re d  “ s e p a ra te  p ro p e r ty ”  in  a  s u b se q u e n t d iv o rc e . H o w e v e r , in  
d iv id in g  th e  m a rita l e s ta te  in  a  d iv o rc e , th e  law  in  A la s k a  a n d  in  o th e r  s ta te s , 
p e rm its  th e  c o u rt to  d iv id e  a s p o u s e ’s se p a ra te  p ro p e r ty  i f  n e c e s sa ry  to  d o  e q u ity . 
A  p a r ty  u n h a p p y  w ith  a  f in a l d e c re e  o f  s e p a ra tio n  m ig h t  w e ll a tte m p t to  p e rs u a d e  a  
s u b se q u e n t d iv o rc e  c o u r t  to  re a llo c a te  a sse ts . W h ile  th is  w o u ld  b e  ra re  a n d  
u n lik e ly  to  su c c e e d , th e  p o te n tia l  fo r  a d d itio n a l l it ig a tio n  m ig h t d is c o u ra g e  a c tio n s  
fo r  le g a l se p a ra tio n .

A lso , a lth o u g h  it  w o u ld  se e m  th a t  A S  2 5 .2 4 .4 3 0  w o u ld  p re v e n t fo ru m  
sh o p p in g  a t  le a s t w ith in  A la sk a , th e re  se e m s  to  b e  so m e  p o te n tia l  fo r a  p a r ty  
u n h a p p y  w ith  a  f in a l d e c re e  o f  s e p a ra tio n , to  a tte m p t to  re litig a te  p ro p e r ty  issu e s  in  
a n o th e r  s ta te .

T h e  S u p re m e  C o u rt w o u ld  u n d o u b te d ly  re so lv e  th e se  is su e s , b u t it  m ig h t  
m a k e  se n se  to  a d d re ss  th e m  u p  fro n t in th e  s ta tu te .

P ie a se  g iv e  m e  a  ca ll i f  y o u  w o u ld  lik e  to  d is c u s s  a n y  o f  th is  fu rth e r .

S in c e re ly ,
G q lte r^ &  L o g s d o n , P .C .

B y : D a v id  A . G o ite r

D A G /s tl



FISCAL NOTE

Revision Date/T ime (Note if correction) 
Title Legal Separa tion_______

STATE OF A LA S K A
2001 L E G IS L A T IV E  SESSION

B IL L  NO. HB 196

Dept. A ffected

' B R U  1 .  
Component

A laska Court System
Tria l Courts

Sponsor Representative Dyson
Requester House Jud ic ia iy Component No. 768

E x p e n d itu re s /R e ve n u e s (T h o u san d s o f D o lla rs )
Note: Amounts do not include infla tion unless otherw ise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services -
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
O ther (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te o f any c u rre n t yea r (FY2001) co s t: 0.0

POSITIONS -

Full-time
Part-time
Temporary

ANALYSIS : (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of HB 196.

Prepared by: Douglas W oo live r
Division A laska Court System 

Approved by: Stephanitfl5oie

Phone 463-4750

Agency

(RrvaraOOOOMPl

A laska CouEfcffistem

Date/T ime 2/29/01 9:30 a.m. 

Date

istribufionrtrtfbrmalion. call the Goverr.jr's Legislative Office
Page 1 of 1
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FISCAL NOTE
STATE OF ALASKA
2001 LE G IS LA TIV E  SESSION

Revision Date/Time (Note if correction): ___________
Title: Establishing a right of action for legal

Dept. Affected: 
'BRU:

Fiscal Note Number:
Bill Version:
( ) Publish Date:

HB 196

Health & Social Services
State Health Services

separations
Sponsor:
Requester

Rep. Dyson
House (JUD)

Component: Bureau of Vital Statistics 

Component Number: 961

Expenditures/Revenues (Thousands of Do llars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Sen/ices 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any curren t year (FY2001) cost: 0.0

Prepared by: Karen E. Pearson, MS
Division Public Health

Phone (907) 465-3090 
Date/Time 3/28/01 4:34 PM

Approved by: 
Agency

(Rov 2/7/2001 OMB)

Elmer A. Lindstrom, Special Assistant Date
Department of Health & Social Services

I or distribution Information, call the Governor's Legislative Oflice
Page 1 of  1_



FISCAL NOTE

2001 L E G IS L A T IV E  S E S S IO N  Bill Version: HB 196
() Publish Date: ________

STATE OF A L A S K A  Fiscal Note Number: _____

Revision Date/Time (Note if co rre c tio n ):_________________________ Dept. Affected;___________Law_______
Title "An Act establish ing a right of action fo r a legal BRU Civil Division___________
separation: and amending Rule 42(a). A laska Rules of C iv i l..." Component Collections and Support
Sponsor Representative Dyson___________________________  ________________________
Requester House Jud ic ia ry Committee______________________ Component No. 2210

E xpe n d itu res /R e ve n ue s___________________________________ (T ho u sands o f D o lla rs )____________
Note: Amounts do not include inflation unless otherw ise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Sen/ices 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES____________

CHANGE IN REVENUES ( ) |

FUND SOURCE_______________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estim ate o f any cu rre n t yea r (FY2001) co s t: 0.0

Cl eck th is box (X) if fu n d in g fo r th is  b ill is in c lud ed in the G ove rno r's FY 2002 budge t p ro po sa l: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS : (Attach a separa te p a g e  it necessary)
HB 196 creates a new cause of action which allows married couples to remain legally married but obtain many of the 
legal benefits of a divorce or dissolution action. The couple remain married, however the rights and responsibilities of 
the couple can be modified by the decree, including provisions for child custody and visitation, child support, spousal 
support, and provisions for division of property and debts.

Passage of HB 196 will have no fiscal impact on the Department of Law.

Prepared by: 
Division

Approved by: 
Agency

(Rev 11/2000 OMB)

Joan M. Kasson Phone 465-5370
A ttorney General's Office Date/Time 3/29/01 11:00 AM

Kathryn Daughhetee for Bruce M. Botelho, A ttorney General 
Department of Law________________________________________

Date 3/29/01

For distribution information, call the Governor’s Legislative Office
Page 1 of 1



N o t i c e :  T h i s  o p i n i o n  i s  s u b j e c t  t o  c o r r e c t i o n  b e f o r e  p u b l i c a t i o n  i n
t h e  P a c i f i c  R e p o r t e r . F e a d e r s  a r e  r e q u e s t e d  t o  b r i n g  e r r o r s  t o  t h e  
a t t e n t i o n  o f  t h e  C l e r k  o f  t h e  A p p e l l a t e  C o u r t s ,  3 0 3  K S t r e e t ,  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1 ,  p h e n e  ( 9 0 7 )  2 6 ^ - 0 6 0 8 ,  f a x  ( 9 0 7 )  2 6 4 - 0 8 7 8 .

T H E  S U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A

DANNY R .  G L A S E N ,

A p p e l l a n t ,

v .

G A I L  A .  G L A S E N ,  a / k / a  
G A B R I E L L E  A .  G L A S E N ,

A p p e l l e e .

S u p r e m e  C o u r t  N o .  S - 8 9 4 3

S u p e r i o r  C o u r t  N o .
3 A N - S  0 - 5 7 5 6  C l

O P I N I O N

[ N o .  5 3 3 7  -  D e c e m b e r  1 ,  2 0 0 0 ]

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  o f  
A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,

E l a i n e  M.  A n d r e w s ,  J u d g e .

A p p e a r a n c e s :  V i n c e n t  V i t a l e ,  A n c h o r a g e ,  f o r
A p p e l l a n t .  L o r e n  D o m k e ,  L o r e n  D o m k e ,  P . C . ,
J u n e a u ,  f o r  A p p e l l e e .

B e f o r e :  M a t t h e w s ,  C h i e f  J u s t i c e ,  E a s t a u g h ,
F a b e ,  B r y n e r ,  a n d  C a r p e n e t i ,  J u s t i c e s .

F A B E ,  J u s t i c e .

I .  I N T R O D U C T I O N

I n  t h i s  a p p e a l ,  D a n n y  G l a s e n  d i s p u t e s  t h e  s u p e r i o r

c o u r t ' s  d e c i s i o n  t o  d e n y  h i s  r e q u e s t  t o  i n c o r p o r a t e  t h e  G l a s e n s 1 

1 9 9 1  s e p a r a t i o n  a g r e e m e n t  i n t o  t h e i r  1 9 9 7  d i v o r c e  d e c r e e .  B e c a u s e  

w e  a g r e e  w i t h  t h e  s u p e r i o r  c o u r t  t h a t  t h e  s e p a r a t i o n  a g r e e m e n t  w a s

n o t  a  f i n a l  o r d e r  a n d  t h a t  i t  t e r m i n a t e d  u p o n  t h e  G l a s e n s '


