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Sec. 41.35.080. Permits.

T he com m issioner m ay issue a perm it fo r the investigation, excavation, ga thering , o r  
rem oval from  the n a tu ra l state , of any  h isto ric , p reh isto ric , o r archeological 
resources o f the state. A perm it m ay be issued only to  persons o r  organ izations 
qualified to m ake the investigations, excavations, gatherings o r  rem ovals an d  only if  
the resu lts o f these au thorized  activities will be m ade availab le to  the general pub lic  
th rou gh  institu tions and  m useum s in terested  in dissem inating know ledge on the 
subjects involved. I f  the h istoric, p reh is to ric  o r  archeological resou rce  involved is 
one w hich is, o r  is located on a site w hich is, sacred , holy, o r o f religious significance 
to a cu ltu ra l g roup , the consent o f th a t cu ltu ra l g roup  m ust be ob tained  before a  
p e rm it m ay be issued u n d e r this section.

Sec. 41.35.090. Notice required of private persons.

Before any construction, alteration, or improvement of any nature is undertaken on a 
privately owned, officially designated state monument or historic site by any person, 
the person shall give the department three months notice of intention to construct on, 
alter, or improve it. Before the expiration of the three-month notification period, the 
department shall either begin eminent domain proceedings under AS 41.35.060(b) or 
undertake or permit the recording and salvaging o f any historic, prehistoric, or 
archeological information considered necessary.

Sec. 41.35.100. Excavation and  rem oval o f h isto ric , p reh isto ric , o r  archeological 
rem ain s on p riv a te  land.

B efore any  h isto ric , p reh isto ric , o r archeological rem ains a re  excavated o r  rem oved 
fro m  p riv a te  land  by the dep artm en t, th e  w ritten  ap proval o f th e  ow ner shall f irs t 
be secured . When the value of the private land is diminished by the excavation or 
removal, the owner of the land shall be compensated for the loss at a monetary sum 
mutually agreed on by the department and the owner or at a monetary sum set by the 
court.

Sec. 41.35.230. Definitions.

In AS 41.35.010 - 41.35.240, unless the context otherwise requires,

(1) "commission" means the Alaska Historical Commission established in AS 
41.35.300;

(2) "h isto ric , p reh is to ric  a n d  archeological resou rces" includes deposits, 
s tru c tu re s , ru in s , sites, build ings, g raves, a rtifac ts , fossil' o r o th e r objects o f 
an tiq u ity  w hich p rov '^o  in form ation  p e rta in in g  to  the hkamrical o r  p reh is to rica l 
cu ltu re  o f people in  .tate as well a s  to the n a tu ra l h isto ry  o f the state .
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CITY OF

- ^ FAIRBANKS .

March 27, 2001

Representative Jim Whitaker 
Alaska State Capital 
Room 411
Juneau, AK 99801-1182 

Re: House Bill 187

Dear Honorable Representative Whitaker

I am writing you in support of your sponsorship of House Bill 187. Your proposed bill will 
be a deterrent and a protector fo; the City of Fairbanks’ cemeteries, and for all cemeteries 
throughout Alaska.

As you are well aware, the City of Fairbanks is responsible for Clay Street Cemetery and 
for Birch Hill Cemetery. In the past, there have been numerous occasions where graves 
and monuments of the deceased, as well as, personal items belonging to families of the 
deceased have been vandalized, stolen, or desecrated. Clay Street Cemetery, a historical 
site where many "old timers" have been laid to rest, has unfortunately been vandalized 
repeatedly. For example, Mary Pedro, Felix Pedro’s wife has had her headstone broken, 
painted, and removed many times by vandals. Birch Hill, the city’s current and active 
cemetery has also experienced numerous vandal attacks. Deterring this destructive 
behavior has been difficult with the current laws. Also, our budgetary situation eliminates 
any possibility of placing a 24-hour gurrd at these locations.

As the "Cemetery Desecration Laws in Other States" report explains, there are currently 
Federal laws protecting certain sections of cemeteries, i.e., the Archaeological Resources 
Protection Act of 1979, the Native American Graves Protection and Repatriation 
Regulations Act of 1990, and the Veterans’ Cemeteries Protection Act of 1997. However, 
your House Bill 187 will be a deterrent to all vandals, in all sections, of Alaskan cemeteries. 
Once enacted, your bill will change the law for those people obtaining perverse enjoyment 
by desecrating a cemetery, from a misdemeanor to committing a crime of criminal mischief 
in the second degree.

Representative Whitaker, since Alaska is a multi-cultural state, I trust you will share with 
your fellow representatives the importance of individuals expressing their cultural heritage 
through their various ways of grieving and burying their deceased. Additionally, I urge 
your colleagues, in the House of Representatives, to understand the monetary value 
associated with the loss of a family member is nil, when compared to the emotional loss 
a family suffers when a loved one passes and later discovers the grave site has been

thM coldejn BEAST ctTY ..“extremely A laakan 
800 Cuxhmmn Street • Fairbanks, Alaska 99701*4015
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desecrated. It is appalling that these misguided people who have desecrated burial sites 
are only charged with a misdemeanor. That is why I urge your colleagues to support 
House Bill 187 to change the law from a misdemeanor, to committing a crime of criminal 
mischief in the second degree for deplorable behavior relating to the destruction, 
desecration, and vandalism of cemeteries and graves.

Thank you for your continued support of the City of Fairbanks and the great State of 
Alaska.

Respectfully,

CITY OF FAIRBANKS

Public Works Director 
2121 Peger Road 
Fairbanks, AK 99709 
(907) 459-6896

Lehers 01\Jacoby\HB 187.wpd\ga
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P.O. Box 196650 
Anchorage, Alaska 99519-6650 
Telephone: (907) 343-6814

George P. Wuereh, Mayor

M EM O RIA L PARK C IlM im jR Y  
(ft 35 Eumi yih Avenue) hUj)://www.ci.anchoragc.olt.us/ceiuetery

April 2,2001

Representative Jim Whitaker 
State Capitol, Room 411 
Juneau, AK 99801-1182

The Honorable Jim Whitaker,

Subject; Letter of Support, House Bill No. 187

The Municipality of Anchorage and more specificantly the staff o f the Anchorage Memorial Park 
Cemetery offer our support to House Bill Number 187, “An Act relating to the destruction, 
desecration, and vandalism o f cemeteries and graves”.

Many o f the major acts o f destruction, desecration, and vandalism that permeated our cemetery in 
the past have been mitigated by the 1992 installation of our fence. Still today, the families and 
friends of our loved ones occasionally suffer the indignity o f stolen statues and pushed over 
headstones. AIsj, minor acts o f vandalism and desecration of graves continue at an alarming 
rate. Since this is a public cemetery and access is uncontrolled during the day, these acts 
generally'take the form o f stealing decorations or moving decorations from one grave to another. 
Additionally, in the summer we are continually persuading the inebriates who traverse our 
cemetery not to drink alcoholic beverages or perform "personal” acts on and around the graves.

Purposeful cemetery damage in any form is a disgraceful, cowardly act. We support any action 
to increase the penalty for these despicable acts perpetrated against the loved ones o f  our 
community and hold those responsible at bay.

If  I can be o f any further assistance in this matter, please don’t hesitate to call me at 907-343- 
6814.

Respectfully,

Cemetery Director

M u n i c i p a l i t y

o f

A n c h o r a g e

cc: Tim Rogers, MOA Legislative Team

http://www.ci.anchoragc.olt.us/ceiuetery
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MUNICIPALITY OF ANCHORAGE 
Anchorage Memorial Park Cemetery

Fax Relay Form

DATE: April 2,2001 TIME: 3:17 PM
TO: JosGovaars PHONE: 465-3004

FAX: 465-2070
FROM: Don Warden PHONE: 343-6814

Cemetery Director FAX: 343-6826
RE: Letter of Support for HB 187
Number o f  pages including cover sheet: 2

Message: Mr. Govaars,

I offer this Letter of Support for HB 187 in the hopes that it will assist 
Representative Whitaker in the approval process.:

Please pass on my personal thanks to him for sponsoring such a worthwhile Bill. 
Although not often on the "radar" screens of many folks until it happens to one of 
their loved ones, it is nevertheless veiy important legislation that will hopefully
reduce the occurrence of a despicable act. .

* *

I have faxed a signed copy of this letter to (907) 465-2070 and mailed an original 
to Representative Jim Whitaker, State Capitol, Room 411, Juneau, AK 99801- 
1182.

If I can be of any further assistance, please don’t hesitate to ask. Again, thank you 
and Representative Whitaker very much.

Donald B. Warden

cc: Tim Roger, MOA Legislative Team
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To: Rep. Jim Whitaker
Alaska State Capitol Room 411 
Juneau, Alaska 99801

Re: HB 187

Dear Sir:

I am very interested in going on record in support o f HB 187. “An act relating to the 
destruction, desecration, and vandalism o f  cemeteries and graves.”

I am involved with the restoration, preservation, and protection o f  cemeteries and 
gravesites in Alaska. Since 1986 I have restored over 15 historical cemeteries and 
received the 1988 volunteer o f year award from the State o f Alaska for this service. 1 
have also received recognition locally, statewide, nationally and internationally for my 
work in this area. Therefore I feci that I have many years o f first hand experience in 
cemetery preservation and maintenance.

Sir, for many years, vandalism, desecration, and cemetery destruction har taken its toll on 
cemeteries and gravesites all across Alaska. On a daily basis cemeteries and gravesites 
are disappearing due to neglect and destruction. When a community neglects its historical 
gravesites and ignores their duty to preserve, protect, and honor their ancestors a grave 
concern occurs as some community members begin to feel that it ia ok to vandalize and 
destroy our sacred cultural heritage sites.

Another grave concern is theft o f grave artifacts associated with cemetery desecration and 
neglect. Currently there is a lucrative market o f Alaska Native artifacts and headstones 
with Alaska Native symbols on them. As r caretaker o f  cemeteries and sacred sites often 
I have to tell family members that their ancestors were desecrated and/or destroyed from 
vandals. The families o f the deceased are victims o f this abuse and often times their pleas 
go unnoticed as there are few laws in Alaska that relates to the desecration, destruction, 
and vandalism o f  cemeteries and graves.

Rep. Whitaker, thank you for sponsoring HB 187 this bill will help to preserve, protect 
and honor our ancestors for many years to come. I fully support HB 187 on grave 
concerns.

Robert Sam 
Cemetery Caretaker 
Sitka Alaska

t



FW : cemetery legislation

Subject: FW : cem etery legislation
Date: Wed, 11 Apr 2001 11:59:33 -0800 

From : "Ann Ringstad" <ann.ringstad@alaska.edu>
To: "Jim Whitaker" <representativejim_whitaker@legis.state.ak.us>, 

"Janet Seitz" <janet.seitz@Iegis.state.ak.us>

 O rig in a l Message-------
From: M aribeth  Murray fm ailto:ffm sm @ uaf. edul 
S en t: Monday, A p ril 09, 2001 1:28 PM 
To: Ann R ingstad  
S u b je c t: cem etery  l e g i s l a t i o n

Dear Ms. R ingstad

I  have review ed th e  l e g i s l a t i o n  reg a rd in g  the  changes to  the  cem etery 
p o r t io n .  There i s  no need fo r  concern  h ere  as th e se  p ro p o sa ls  a re  
a lre a d y  covered  by F ed e ra l NAGPRA le g i s l a t i o n  and th e  H is to r ic  
P re se rv a tio n  A ct.

M aribeth  Murray
A s s is ta n t  P ro fe sso r , A nthropology, UAF

1 ?Oof

1 o f ! 4/11/01 12:12 PM

mailto:ann.ringstad@alaska.edu
mailto:representativejim_whitaker@legis.state.ak.us
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Sec. 11.46.482. Criminal mischief in the second degree.

(a) A person commits the crime of criminal mischief in the second degree if, having no right
to do so or any reasonable ground to believe the person has such a right,

(1) with intent to damage property of another, the person damages properly of another in an 
amount of $500 or more;

(2) the person tampers with an oil or gas pipeline or supporting facility or an airplane or
helicopter with reckless disregard for the risk of harm to or loss of the property; or

(3) the person recklessly creates a risk of damage in an amount exceeding $100,000 to 
properly of another by the use of widely dangerous means.

(4) [Repealed, § 11 clx 71 SLA 1996.]

(5) [Repealed, § 11 ch 71 SLA 1996.]

(b) Criminal mischief in the second degree is a class C felony.

(§ 4 ch 166 SLA 1978; am § 13 ch 102 SLA 1980; am § 1 ch 2 SLA 1991; am § 11 ch 71 SLA
1996)

C ro ss  re fe ren ce s . For liability for destruction of property by minors, see AS 34.50.020.
E ffe c t o f a m e n d m e n ts . The 1991 amendment, effective July 3, 1991, added former paragraph

(a)(5) and made related stylistic changes.
The 1996 amendment, effective June 20,1996, in subsection (a), repealed paragraphs (4) and (5).

L e g is la tiv e  h is to ry  re p o rts . For a report on Chapter 102, SLA 1980 (HCS CSSB 511), see 1980 
Senate Journal Supplement, No. 44, May 29, 1980, or 1980 House Journal Supplement, No. 79, May 29, 
1980.

NOTES TO DECISIONS

For case  c o n s tru in g  fo rm e r AS 11.20.520, making malicious destruction of property a crime, see 
Hensel v. State, 604 P.2d 222 (Alaska 1979).

K n o w le d g e  o f va lu e  o f dam age n o t necessary . - A person who intentionally damages the 
property of another is strictly liable for the value of the property damaged and is not required to know that 
the damage exceeds $500 in value in order to be liable under this section.

C o s t o f repa ir. - Because damage can be determined by cost of repair and, in turn, cost of repair 
can be established without determining the value of the damaged property, AS 11.46.980(a), requiring use 
of market value, does not apply when the prosecution relies on evidence of cost of repair to prove the 
amount of damage in a criminal mischief case. Willett v. State, 826 P.2d 1142 (Alaska Ct. App. 1992),

F or case  c o n s tru in g  fo rm e r AS 11.20.525, making stealing, removing or damaging parts of an
O 2(H)I |»y ‘Hit! Stale of Alaska and Matlhcw Homier & Company, Inc., a memltcr ol ilic LcxivNe.xoW Group. All rights icxcrvcd



aircraft a crime, see Catlett v. State, 585 P.2d 553 (Alaska 1978).
Conviction and sentence upheld. - See Andrejko v. State, 695 P.2d 246 (Alaska Ct. App. 1985). 
Sentence uphold. - See Austin v. State, 627 P.2d 657 (Alaska Ct. App. 1981).
Applied in Deal v. State, 657 P.2d 404 (Alaska Ct. App. 1983),
Quoted in Shewey v. State, 739 P.2d 196 (Alaska Ct. App. 1987); Young v. State, 848 P.2d 267 

(Alaska Ct. App. 1993).
Stated in Wertz v. State, 611 P.2d 8 (Alaska 1980).
Cited in State v. Grogan, 628 P.2d 570 (Alaska 1981); Tritt v. State, 625 P.2d 882 (Alaska Ct. App.

1981); Deal v. State, 659 P.2d 625 (Alaska Ct. App. 1983); Crouse v. State, 736 P.2d 783 (Alaska Ct.
App. 1987); Coleman v. State, 846 P.2d 141 (Alaska Ct. App. 1993); Stough v. State, P.3d (Alaska Ct. 
App. 2000).

Collateral references. 52 Am. Jur. 2d, Malicious Mischief, § 1 et seq.

2
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(a) Except as provided in AS 12.55.036, upon conviction of an offense, a defendant may be 
sentenced to pay a fine as authorized in this section or as otherwise authorized by law.

(b) Except as provided in AS 12.55.036, upon conviction of an offense, a defendant who is 
not an organization may be sentenced to pay, unless otherwise specified in the provision of law 
defining the offense, a fine of no more than

(1) $75,000 for murder in the first or second degree, attempted murder in the first degree, 
sexual assault in the first degree, sexual abuse of a minor in the first degree, kidnapping, or 
misconduct involving a controlled substance in the first degree;

(2) $50,000 for a class A, B, or C felony;

(3) $5,000 for a class A misdemeanor;

(4) $ 1,000 for a class B misdemeanor;

(5) $300 for a violation.

(c) Except as provided in AS 12.55.036, upon conviction of an offense, a defendant that is an 
organization may be sentenced to pay a fine not exceeding the greater of

(1) an amount that is

(A) $500,000 for a felony offense or for a misdemeanor offense that results in death;

(B) $200,000 for a class A misdemeanor offense that does not result in death;

(C) $25,000 for a class B misdemeanor offense that does not result in death;

(D) $ 10,000 for a violation;

(2) two times the pecuniary gain realized by the defendant as a result of the offense; or

(3) two times the pecuniary damage or loss caused by the defendant to another, or to the
property of another, as a result of the offense.

(d) If a defendant is sentenced to pay a fine, the court may grant permission for the payment 
to be made within a specified period of time or in specified installments.

(e) In imposing a fine under (c) of this section, in addition to any other relevant factors, the 
court shall consider

(1) measures taken by the organization to discipline an officer, director, employee, or agent of 
the organization;

Sec. 12.55.035. Fines.

O 2001 hy The Slate of Ahiska uiul Matthew ilciulcr St Company, Inc., n member of lltc Lexis-Ncxi.\<W Group. All rights reserved



2

(2) measures taken by the organization to prevent a recurrence of the offense;

(3) the organization's obliga':on to make restitution to a victim of the offense, and the extent 
to which imposition of a fine will impair the ability of the organization to make restitution; and

(4) the extent to which the organization will pass on to consumers the expense of the fine.

(0  In imposing a fine, the court may not reduce the fine by the amount of a surcharge or 
otherwise consider the applicability of a surcharge to the offense.

(§ 12 ch 166 SLA 1978; am § 17 ch 45 SLA 1982; am § 26 ch 143 SLA 1982; am § 4 ch 59 
SLA 1988; am § 18 ch 85 SLA 1988; am § § 1 ,2  ch 142 SLA 1990; am § 2 ch 71 SLA 1992; am 
§ § 2 - 4  ch 79 SLA 1994; am § 3 ch 56 SLA 1998)

Cross references. For classification of offenses, see AS 11.81.250; for sentences of imprisonment 
for felonies, see AS 12.55.125; for sentences of imprisonment for misdemeanors, see AS 12.55.135.

Effect of amendments. The 1992 amendment, effective September 14, 1992, deleted the last two 
sentences in subsection (a).

The 1994 amendment, effective July 1, 1994, substituted "Except as provided in AS 12.55.036, upon" 
for "Upon" at the beginning of subsections (a)-(c).

The 1998 amendment, effective August 27,1998, added subsection (f).

O 2IH1I liy The Slate of Atoka and Matthew Homier & Company. Inc., a member ol the LcxivNexixto Group. All lights ic.scrvcd
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(a) A defendant convicted of murder in the first degree shall be sentenced to a definite term 
of imprisonment of at least 20 years but not more than 99 years. A defendant convicted of murder 
in the first degree shall be sentenced to a mandatory term of imprisonment of 99 years when

(1) the defendant is convicted of the murder of a uniformed or otherwise clearly identified 
peace officer, fire fighter, or correctional employee who was engaged in the performance of 
official duties at the time of the murder;

(2) the defendant has been previously convicted of

(A) murder in the first degree under AS 11.41.100 or former AS 11.15.010 or 11.15.020;

(B) murder in the second degree under AS 11.41.110 or former AS 11.15.030; or

(C) homicide under the laws of another jurisdiction when the offense of which the defendant 
was convicted contains elements similar to first degree murder under AS 11.41.100 or second 
degree murder under AS 11.41.1 10;

(3) the court finds by clear and convincing evidence that the defendant subjected the murder 
victim to substantial physical torture; or

(4) the defendant is convicted of the murder of and per ~>nally caused the death of a person, 
other than a participant, during a robbery.

(b) A defendant convicted of attempted murder in the first degree, solicitation to commit 
murder in the first degree, conspiracy to commit murder in the first degree, kidnapping, or 
misconduct involving a controlled substance in the first degree shall be sentenced to a definite 
term of imprisonment of at least five years but not more than 99 years. A defendant convicted of 
murder in the second degree shall be sentenced to a definite term of imprisonment of at least 10 
years but not more than 99 years. A defendant convicted of murder in the second degree shall be 
sentenced to a definite term of imprisonment of at least 20 years but not more than 99 years when 
the defendant is convicted of the murder of a child under 16 years of age and the court finds by 
clear and convincing evidence that the defendant (1) was a natural parent, a stepparent, an 
adopted parent, a legal guardian, or a person occupying a position of authority in relation to the 
child; or (2) caused the death of the child by committing a crime against a person under AS 
11.41.200 - 11.41.530. In this subsection, "legal guardian" and "position of authority" have the 
meanings given in AS 11.41.470.

(c) A defendant convicted of a class A felony may be sentenced to a dcfin: .erm of 
imprisonment of not more than 20 years, and shall be sentenced to the following umptive 
terms, subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(1) if the offense is a first felony conviction and docs not involve circumstances described in
(2) of this subsection, five years;

Sec. 12.55.125. Sentences of imprisonment for felonies.
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(2) if the offense is a first felony conviction

(A) other than for manslaughter and the defendant possessed a firearm, used a dangerous 
instrument, or caused serious physical injury during the commission of the offense, or knowingly 
directed the conduct constituting the offense at a uniformed or otherwise clearly identified peace 
officer, fire fighter, correctional employee, emergency medical technician, paramedic, ambulance 
attendant, or other emergency responder who was engaged in the performance of official duties at 
the time of the offense, seven years;

(B) for manslaughter and the conduct resulting in the conviction was knowingly directed 
towards a child under the age of 16, seven years;

(3) if the offense is a second felony conviction, 10 years;

(4) if the offense is a third felony conviction and the defendant is not subject to sentencing 
under (1) of this section, 15 years.

(d) A defendant convicted of a class B felony may be sentenced to a definite term of 
imprisonment of not more than 10 years, and shall be sentenced to the following presumptive 
terms, subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(1) if the offense is a second felony conviction, four years;

(2) if the offense is a third felony conviction, six years.

(3) [Repealed, § 0 ch 6 SL/[ 1996.]

(e) A defendant convicted of a class C felony may be sentenced to a definite term of 
imprisonment of not more than five years, and shall be sentenced to the following presumptive 
terms, subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(1) if the offense is a second felony conviction, two years;

(2) if the offense is a third felony conviction, three years.

(3) [Repealed, £ 6 cli 6 SLA 1996.]

(4) if the offense is a first felony conviction, and the defendant violated AS 08.54.720(a)(15), 
one year.

(fj If a defendant is sentenced under (a) or (b) of this section,

(1) imprisonment for the prescribed minimum or mandatory term may not be suspended 
under AS 12.55.080;

(2) imposition of sentence may not be suspended under AS 12.55.085;

(3) imprisonment for the prescribed minimum or mandatory term may not be reduced, except 
as provided in (j) of this section.
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(g) If a defendant is sentenced under (o), (d)(1), (d)(2), (e)(1), (e)(2), (e)(4), or (i) of this 
section, except to the extent permitted under AS 12.55.155 -12.55.175,

(1) imprisonment may not be suspended under AS 12.55.080;

(2) imposition of sentence may not be suspended under AS 12.55.085;

(3) terms of imprisonment may not be otherwise reduced.

(h) Nothing in this section or AS 12.55.135 limits the discretion of the sentencing judge 
except as specifically provided. Nothing in (a) of this section limits the court's discretion to 
impose a sentence of 99 years imprisonment, or to limit parole eligibility, for a person convicted 
of murder in the first or second degree in circumstances other than those enumerated in (a).

(i) A defendant convicted of sexual assault in the first degree or sexual abuse of a minor in 
the first degree may be sentenced to a definite term of imprisonment of not more than 30 years, 
and shall be sentenced to the following presumptive terms, subject to adjustment as provided in 
AS 12.55.155 -12.55.175:

(1) if the offense is a first felony conviction and does not involve circumstances described in
(2) of this subsection, eight years;

(2) if the offense is a first felony conviction, and the defendant possessed a firearm, used a 
dangerous instrument, or caused serious physical injury during the commission of the offense, 10 
years;

(3) if the offense is a second felony conviction, 15 years;

(4) if the offense is a third felony conviction and the defendant is not subject to sentencing 
under (/) of this section, 25 years.

(j) A defendant sentenced to a ( I) mandatory term of imprisonment of 99 years under (a) of 
this section may apply once for a modification or reduction of sentence under the Alaska Rules of 
Criminal Procedure after serving one-half of the mandatory term without consideration of good 
time earned under AS 33.20.010, or (2) definite term of imprisonment under (I) of this section 
may apply once for a modification or reduction of sentence under the Alaska Rules of Criminal 
Procedure after serving the greater of (A) one-half of the definite term or (B) 30 years. A 
defendant may not file and a court may not entertain more than one motion for modification or 
reduction of a sentence subject to this subsection, regardless of whether or not the court granted 
or denied a previous motion.

(k) A first felony offender convicted of an offense for which a presumptive term of 
imprisonment is not specified under this section

(1) may be sentenced to a term of unsuspended imprisonment that exceeds the presumptive 
term for a second or third felony offender convicted of the same crime if the offender is 
convicted of criminally negligent homicide and the victim is a child under the age of 16;
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(2) except as provided in (1) of this subsection, may not be sentenced to a term of 
unsuspended imprisonment that exceeds the presumpl:,,e term for a second felony offender 
convicted of the same crime unless the court finds by clear and convincing evidence that an 
aggravating factor under AS 12.55.155(c) is present : that circumstances exist that would 
warrant a referral to the three-judge panel under AS 12.oj.i65.

(/) Notwithstanding any other provision of law, a defendant convicted of an unclassified or 
class A felony offense, and not subject to a mandatory 99-year sentence under (a) of this section, 
shall be sentenced to a definite term of imprisonment of at least 40 years but not more than 99 
years when the defendant has been previously convicted of two or more most serious felonies and 
the prosecuting attorney has filed a notice of intent to seek a definite sentence under this 
subsection at the time the defendant was arraigned in superior court. If a defendant is sentenced 
to a definite term under this section,

(1) imprisonment for the prescribed definite term may not be suspended under AS 12.55.080;

(2) imposition of sentence may not be suspended under AS 12.55.085;

(3) imprisonment for the prescribed definite term may not be reduced, except as provided in 
(j) of this section.

(m) Notwithstanding (a)(4) and (f) of his section, if a court finds that imposition of a 
mandatory term of imprisonment of 99 years > .1 a defendant subject to sentencing under (a)(4) of 
this section would be manifestly unjust, the court may sentence the defendant to a definite term 
of imprisonment otherwise permissible under (a) of this section.

(§ 12 ch 166 SLA 1978; am § 18 ch 45 SLA 1982; am §§ 28 - 30 ch 143 SLA 1982; am § 8 ch 
78 SLA 1983; am § § 1 - 3  ch 92 SLA 1983; am § 5 ch 59 SLA 1988; am § 4 ch 37 SLA 1989; 
am §§ 23 - 25 ch 79 SLA 1992; am § 5 ch 3 SLA 1994; am §§ 1, 2, 6 ch 6 SLA 1996; am §§ 3 - 
7 ch 7 SLA 1996; am § 8 ch 30 SLA 1996; am § 4 ch 33 SLA 1996; am §§ 9 - 11 ch 54 SLA 
1999; am § I ch 65 SLA 1999; am § § 1 , 2  ch 49 SLA 2000)

Cross references. For classification of felonies and misdemeanors, see AS 11.81.250; for 
authorized fines, see AS 12.55.035; for reduction of sentence for good behavior, see AS 33.20.010; for 
effect of the enactment of (j) of this section on Alaska Rule of Criminal Procedure 35, see § 34, ch. 79, 
SLA 1992 in the Temporary and Special Acts; for findings related to the addition of subsection (/), see § 1, 
ch. 7, SLA 1996 in the Temporary and Special Acts; for the effect of amendments to (j) of this section 
made by ch. 7, SLA 1996 on Alaska Rule of Criminal Procedure 35, see § 20, ch. 7, SLA 1996 in the 
Temporary and Special Acts.

For applicability provisions relating to the 1999 amendment of subsection (b) by § 9, ch. 54, SLA 1999, 
and relating to the 1999 amendment of subsections (c) and (k), see S 16, ch. 54, SLA 1999 in the 1999 
Temporary P Special Acts. For applicability provisions relating to the 1999 amendment of subsection (b) 
by § i, ch. 65, SLA 1999, see § 2, ch. 64, SLA 1999 in the 1999 Temporary & Special Acts.

For applicability provisions relating to the 2000 amendment of subsection (a) by sec. 1, ch. 49, SLA 
2000, and the addition of subsection (m) by sec. 2, ch. 49, SLA 2000, see sec. 3, ch. 49, SLA 2000 in the 
2000 Temporary & Special Acts.

I) 2IMII |*y The Slate of Alaska ami Malihcw Bender & Company, Inc.. a mcinlur of the LcxivNcxLsW Group. All riglu* reserved
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Effect of amendments. The 1992 amendment, effective September 14, 1992, in subsection (a), 
added the second sentence and paragraphs (1) to (3); added the second sentence in subsection (h); and 
added subsections (j) and (k).

The 1994 amendment, effective May 30, 1994, inserted "conspiracy to commit murder in the first 
degree," in subsection (b).

The first 1996 amendment, effective June 27, 1996, substituted "correctional employee" for 
"correctional officer" in paragraphs (a)(1) and (c)(2) and repealed paragraphs (d)(3) and (e)(3).

The second 1996 amendment, effective June 27, 1996, in paragraphs (c)(4) and (i)(4). inserted "and 
the defendant is not subject to sentencing under (/) of this section"; in subsection (f), inserted "or 
mandatory" in paragraphs (1) and (2), and in paragraph (3), deleted "otherwise" preceding "reduced" and 
added ", except as provided in (j) of this section"; in (j), inserted "(1)," "once," and all of the language 
following "AS 33.20.010"; and added subsection (I).

The third 1996 amendment, effective May 16,1996, inserted a section reference in subsection (g).
The fourth 1996 amendment, effective May 23, 1996, made a section reference substitution in 

paragraph (e)(4).
The first 1999 amendment, effective June 5, 1999, in subsection (b), inserted "solicitation to commit 

murder in the first degree" in the first sentence and added the third and fourth sentences; and added 
subparagrapn (c)(2)(B), the subparagraph (c)(2)(A) designation, paragraph (k)(1), the paragraph (k)(2) 
designation, and "except as provided in (1) of this subsection" at the beginning of paragraph (k)(2).

The second 1999 amendment, effective September 20, 1999, in subsection (b) deleted "murder in the 
second degree," following "convicted of" in the first sentence and added the second sentence.

The 2000 amendment, effective August 9, 2000, added paragraph (a)(4) and made related stylistic 
changes, and added subsection (m).

Editor's notes. Section 7, ch. 6, SLA 1996 provides that the repeal of (d)(3) and (e)(3) and the 
amendments to (a) and (c) of this section made by ch. 6, SLA 1996 apply "to all offenses committed on or 
after June 27, 1996." Section 19, ch. 7, SLA 1996 provides that references to prior or previous convictions 
in ch. 7, SLA 1996, which amended subsections (c), (f), (i), and (j) and added subsection (/), "apply to all 
convictions occurring before, on, or after June 27,1996."

Subsection (b) was amended by § 9, ch. 54, SLA 1999, with an effective date of June 5, 1999, and 
was further amended by § 1, ch. 65, SLA 1999, with a later effective date of September 20, 1999. Thus, 
on and after June 5 and before September 20, 1999, subsection (b) read as follows: "A defendant 
convicted of murder in the second degree, attempted murder in the first degree, solicitation to commit 
murder in the first degree, conspiracy to commit murder in the first degree, kidnapping, or misconduct 
involving a controlled substance in the first degree shall be sentenced to a definite term of imprisonment 
of at least five years but not more than 99 years. A defendant convicted of murder in the second degree 
shall be sentenced to a definite term of imprisonment of at least 20 years but not more than 99 years 
when the defendant is convicted of the murder of a child under 16 years of age and the court finds by 
clear and convincing evidence that the defendant (1) was a natural parent, a stepparent, an adopted 
parent, a legal guardian, or a person occupying a position of authority in relation to the child; or (2) caused 
the death of the child by committing a crime against a person under AS 11.41.200 - 11.41.530. In this 
subsection, "legal guardian" and "position of authority" have the meanings given in AS 11.41.470."

I) 21X11 by'll)c Sl.Mb til Alaska ;iihI M.ttilicw Mender & Company, Inc , a numlier til ll.c lxxis-Nc.uvW (irmip All riyhls reserved
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On February 28, 2001, in a case entitled Cook v. Grnlike, et al, the United States Supreme 
Court ruled that printing term limit pledges on the ballot next to a Congressional candidate's 
name is unconstitutional. The Missouri act which was struck down required "DISREGARDED 
VOTERS' INSTRUCTION ON TERM LIMITS" to be printed on ballots by the names of 
members failing to take certain legislative acts in support of the proposed term limit 
amendment. It also provided that "DECLINED TO PLEDGE TO SUPPORT TERM LIMITS" be 
printed by the names of the non-incumbent candidates refusing to take a "Term Limit" pledge 
to bring about a specified "Congressional Term Limits Amendment."

Through the Elections Clause, the Constitution delegated to the States the pow er to 
regulate the "Times, Places, M aimer of holding Elections for Senators and Representatives," 
subject to a grant of authority to Congress to "make or alter such Regulations." The states may 
regulate the incidents of sucii elections, including balloting, only within the exclusive 
delegation of power under the Elections Clause.

The Supreme Court found that the requirement of printing on the ballot a candidate's 
lack of acceptance of a term limit pledge was not a procedural regulation. It did not regulate 
the time of elections; it did not regulate the place of elections; nor did it regulate the m aim er of 
elections. Rather, the court found, the requirement was plainly designed to favor candidates 
who are willing to support the particular form of a term limits amendment, and to disfavor 
those who either oppose term limits entirely or who would prefer a different proposal. The 
Court stated that:

...it seems clear that the adverse labels handicap candidates at the 
most crucial state in the election process-the instant before the 
vote is cast. The labels imply that the issue 'is an important- 
perhaps paramount-consideration in the citizen's choice, which 
may decisively influence the citizen to cast his ballot' against 
candidates branded as unfaithful. Thus far from regulating the 
procedural mechanisms of elections, the Missouri act attempts to 
dictate electoral outcomes. Such 'regulation' of congressional 
elections simply is not authorized by the 'Elections Clause.'

Alaska statutes AS 15.15.500-575 require that "VIOLATED VOTER INSTRUCTION ON 
TERM LIMITS" be printed on the ballot adjacent to the name of any respective state senator or 
representative who failed to take appropriate action in support of a congressional term limit 
amendment to the constitution, during the preceding term of office. The same shall be printed



on the ballot adjacent to the name of any United States Senator or Representative w ho also fails 
to take appropriate action during the preceding term.

Non-incumbent candidates for United States Senator and Representative, and state 
senator and representative who decline to take a "Term Limits' pledge shall have "DECLINED 
TO TAKE PLEDGE TO SUPPORT TERM LIMITS" printed adjacent to their name on every 
primary and general election ballot.

Any candidate for the United States Congress and the Alaska Legislature is perm itted to 
submit to the lieutenant governor an executed copy of the Term Limits Pledge set for in AS 
15.15.560(b). The lieutenant governor shall place on every election ballot "Signed TERM 
LIMITS pledge: Will serve no more than [3 terms] [2 terms]" next to the name of any candidate 
who has ever executed the Term Limits Pledge. In addition, "Broke TERM LIMITS pledge" 
shall be placed on every ballot next to the name of any candidate, w ho at any time executes the 
applicable Term Limits Pledge, and thereafter qualifies as a candidate for a term that would 
exceed the num ber of terms or years set for in the applicable Term Limits Pledge.

Since the Alaska statutes are so similar to those of Missouri, this United States Supreme 
Court ruling suggests that our statutes are unconstitutional. This bill will repeal these 
unconstitutional statutes.

The committee urges your support of this bill.
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You asked about the legality o f AS 15.15.550 - 575 in light o f  the recent U.S. Supreme 
Court decision in Cook v. Gralike.1 The case also draws the validity o f  AS 15.15.500 - 
535 into question, so I will discuss both articles in this memo.

In Cook v. Gralike. the U.S. Supreme Court invalidated Missouri statutes requiring that 
the phrase "declined to pledge to support term limits" be printed next to the name of 
every nonincumbent congressional candidate who refused to take a term limit pledge, and 
that "disregarded voters' instruction on term limits" be printed next to the name o f any 
Senator or Representative who failed to take certain actions in support o f the proposed 
congressional term limits amendment to the Constitution o f the United States. Missouri 
tried to defend these provisions by saying that they were authorized under the elections 
clause o f the federal constitution, which permits states to regulate the time, place, and 
manner o f holding elections for senators and representatives.2 The court held that "[s]uch 
'regulation' o f  congressional elections simply is not authorized by the Elections Clause."3

This ruling suggests that those portions o f AS 15.15.500-575 which pertain to 
congressional candidates are unconstitutional under the federal elections clause, since 
they are so similar to the invalidated Missouri statutes.

The impact o f Cook v. Gralike on AS 15.15.500 - 575 as they relate to candidates for 
state office is less clear. The majority o f the court invalidated the Missouri statute 
because it exceeded the range o f state action permitted under the federai elections clause.

‘ Cook v. Gralike. 2001 U.S. Lexis 1953, U .S . (February 28, 2001).

2 See Art. 1, sec. 4, cl. 1, Constitution o f the United States.

3 Cook v. Gralike, 2001 U.S. Lexis at 30.



That clause does not restrict the state's power to regulate elections for state legislature, so 
the majority opinion does not appear to invalidate AS 15.15.500 - 575 as they relate to 
candidates for state legislature. However, the concurring opinion and other state and 
federal court opinions do call the validity of these provisions into question.

Justices Rehnquist and O'Connor concurred with the Supreme Court's opinion (meaning 
they agreed with the result reached by the majority, but not the reasoning in the majority 
opinion). These two justices argued that it violated the first amendment right o f a 
political candidate "to have his name appear [on the ballot] unaccompanied by pejorative 
language required by the State," and that the state was not entitled to select which issues 
were worth discussing on the ballot.4 This reasoning is not controlling precedent, since it 
is the opinion o f two justices and not the majority o f  the court. But the first amendment 
argument, unlike the elections clause argument relied on by the majority, is clearly 
applicable to elections for state offices.

Prior to the decision in Cook v. Gralike, a number o f federal and state courts had 
considered the constitutionality o f  similar term limits provisions. Most held that such 
provisions violated Article V o f the Constitution o f the United States by coercing 
legislators into proposing or ratifying the term limits amendment.5 A few invalidated the 
provisions on additional grounds.6 In Simpson v. Cenarrusa,7 the Idaho Supreme Court 
invalidated the "declined to pledge to support term limits" ballot legend as violative o f 
the candidate's right to free speech, because it compels the candidate to take a stand on 
the term limits issue. Idaho applied the "declined to pledge to support term limits" ballot 
label to candidates for state legislature as well as Congress. Similarly, a federal district 
court invalidated South Dakota's ballot labels because o f their chilling effect on free 
speech.8

So, although the majority opinion in Cook v. Gralike does not appear to invalidate 
AS 15.15.500 - 575 as they concern candidates for state legislature, the concurring 
opinion and opinions from lower courts around the country do draw into question the 
validity o f these provisions.

R ep re se n ta t iv e  N o r m a n  R o k e b e rg
M a rc h  1 3 ,2 0 0 1
Page  2

4 Id. at 38,41-42.

5 Id. at 14, 15 n. 2.

6 See id.

7 Simpson v. Cenarrusa, 944 P.2d 1372, 1375 (Idaho 1997).

8 Barker v. Hazel tine. 3 F.Supp.2d 1088 (S.D. 1998).



The term limits pledge section in the Alaska statutes includes a severability clause, 
AS 15.15.570.9 Under this clause, even if  a court holds part o f the section (for example, 
the part dealing with congressional elections) invalid, the remaining portions retain their 
vitality. Thus, it is possible that a court would invalidate those portions o f AS 15.15.500 
- 575 providing for ballot labels, and leave the rest untouched. Idaho, which has a similar 
severability provision, invalidated ballot labels but left statutes providing for the use o f 
labels in voter education materials intact as they had not been specifically challenged.10

If I may be o f  further assistance, please advise.

KLKdmb
01-088.1mb

Representative N o i m a n  Rokeberg

March 13, 2001

Page 3

9 Note that there is an in •>,ied severability clause in every Alaska statute which does not 
have an express severabih /  clause. AS 01.10.030.

10 Valkenhurgh v. Citizens for Term Limits. 15 P.3d 1129, 1136 (Idaho 2000).
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Article 2. CONGRESSIONAL TERM LIMITS
Section
500. Findings and declarations.
505. Purpose and intent.
510. Ballot information for state legislators.
515. Ballot information for members of Congress.
520, Ballot information on term limit pledge for non-incumbents.
525. Designation.
530. Severability.
535. Short title.

Revisor's notes. AS 15.15.500 - 15.15.535 were enacted by 1996 Ballot Measure No. 4 and 
codified by the revisor of statutes in 1996.

Effective dates. 1996 Ballot Measure No. 4, which proposed enactment of law codified as AS 
15.15.500 - 15.15.535, was approved by a majority of the voters in the November 5, 1996 election. It was 
certified on November 27, 1996 and took effect February 25, 1997.

Opinions of attorney general. Under the authority of AS 44.62.060(b), the proposed regulations 
implementing AS 15.15.510, 15.15.515, 15.15.520, and 15.15.525 from Ballot Measure No. 4, SLA 1996, 
are disapproved on the basis that the requirements imposed by those statutes impose additional 
qualificatir ns for Congressional office beyond those set out in the United States Constitution. May 1, 1998 
Op. Att'y Gen.

Sec. 15.15.500. F indings and  declarations.

The People of the State of Alaska find and declare as follows:
(a) The People of Alaska voted by more than 62 percent to limit the terms of U.S. 

Representatives to three terms and limit U.S. Senators to two terms.
(b) The U.S. Supreme Court has ruled that an amendment to the U.S. Constitution is 

necessary to limit terms of members of Congress.
(c) There arc two methods to propose amendments to the U.S. Constitution that must then be 

ratified by three-fourths of the States, or 38. These methods are (1) for two-thirds of both houses 
of the United States Congress to so vote or (2) for 34 states to apply for an amendment 
convention to so vote.

(d) The Congress has refused to propose such an amendment, and by a clear majority 
defeated the same term limits passed by over 62 percent of the Voters of Alaska in 1994.

(e) The Congress has a clear conflict of interest in proposing term limits on themselves.

(§ 2 1996 Ballot Measure No. 4)

Sec. 15.15.505. Purpose and  intent.

The purpose and intent in enacting AS 15.15.500 - 15.15.535 is to secure the following 
amendment under the provisions of Article V of the United States Constitution by informing 
voters of acts and omissions by candidates for congressional and legislative office with respect to

O 2000 by The State of Alaska anil Matthew Bender & Company. Inc.. one of the LEXIS Publishing1 M companies. All l ights reserved.



CONGRESSIONAL TERM LIMITS AMENDMENT
Section A. No person shall serve in the office of the United States Senator for more than two 

terms, but upon ratification, no person who has held the office of the United States Senator or 
who then holds the office shall serve in the office for more than one additional term.

Section B. No person shall serve in the office of United States Representative for more than 
three terms, but upon ratification no person who has held the office of United States 
Representative or who then holds the office shall serve for more than two additional terms.

Section. C. This article shall have no time limit within which it must be ratified to become 
operative upon the ratification of the legislatures of three-fourths of the States.

It is the further purpose and intent of AS 15.15.500 - 15.15.535 to instruct all candidates, 
including incumbents running for retention of office, to use all of his or her delegated powers to 
secure the amendment to the United States Constitution, as set forth above, and further to 
specifically instruct the legislature of the State of Alaska to support the following proposed 
application to Congress:

We, the people, and legislature of the State of Alaska, due to our desire to establish term 
limits on the Congress of the United States, hereby make application to Congress, pursuant to our 
power under Article V of the United States Constitution, to call an Article V Convention.

(§ 3 1996 Ballot Measure No. 4)

Revisor's notes. In 1996, in this section "AS 15.15.500 - 15.15.535" was substituted for "this 
legislation" and "this act" in order to reflect the codification of 1996 Ballot Measure No. 4.

Sec. 15.15.510. Ballot inform ation for state  legislators.

(а) All primary, special and general election ballots shall have "VIOLATED VOTER 
INSTRUCTION ON TERM LIMITS" printed adjacent to the name of any respective state 
senator or representative who during the preceding term of office:

(1) fails to vole in favor of the application set forth above when brought to a vote or;
(2) fails to second the application set forth above if it lacks for a second or;
(3) fails to vole in favor of bringing the application set forth above before any committee or 

subcommittee upon which he or she serves in the respective house or;
(4) fails to propose or otherwise bring to a vote of the full legislative body the application set 

forth above if it otherwise lacks a legislator who so proposes or brings to a vote of the full 
legislative body the application set forth above or;

(5) fails to vote against any attempt to delay, table or otherwise prevent a vote by the full 
legislative body of the application set forth above or;

(б) fails in any way to ensure that all votes on the application set forth above are recorded and 
made available to the public or;

(7) fails to vote against any change, addition or modification to the application set forth 
above or;

(8) fails to vote in favor of the amendment set forth above if it is sent to the states for 
ratification or;

2

said constitutional amendment:

© 2000 by The Slale of Alaska and Mntlhew Bender & Company, Inc., one of the LEXIS PublishingrM companies. All rights reserved.
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(9) fails to vote against any amendment with longer lim iu if such an amendment is sent to the 
state for ratification.

(b) The language "VIOLATED VOTER INSTRUCTION ON TERM LIMITS" when 
required by any of subsections (1) through (7) shall not appear adjacent to the names of 
candidates for state legislature if the Slate of Alaska has made an application to Congress for an 
Article V convention pursuant to the Act and such application has not been withdrawn, or if a 
Congressional Term Limits Amendment has been submitted to the States for ratification.

(1) the State of Alaska has made an application to Congress for an Article V amendment 
pursuant to the Act and such application has not b^en withdrawn or;

(2) the Congressional Term Limits Amendment set forth above has been submitted to the
states for ratification and has been ratified by this state or the Amendment set forth above has
become part of the United Stales Constitution.

(c) The language "VIOLATED VOTER INSTRUCTION ON TERM LIMITS" when 
required by subsection (8) or (9) shall not appear adjacent to the names of candidates for state 
legislature if the State o ' Alaska has ratified the proposed Congressional Term Limits 
Amendment set forth above.

(d) The language "VIOLATED VOTER INSTRUCTION ON TERM LIMITS" when 
required by any of subsections (1) through (9) shall not appear adjacent to the names of 
candidates for stale legislature if the proposed Congressional Term Limits Amendment set forth 
above has become part of the United States Constitution.

(§ 4 1996 Ballot Measure No. 4)

Opinions of attorney general. The provisions of Ballot Measure 4 of the 1996 general election 
(codified at AS 15.15.510, 15.15.515, 15.15.520, and 15.15.525)(requiring that candidates for public office 
be given the opportunity to take a term limits pledge and, if they refuse, the language "DECLINED TO 
TAKE PLEDGE TO SUPPORT TERM LIMITS" be printed adjacent to their name on the ballot) are 
unconstitutional and the implementing regulations are therefore also unconstitutional. May 1, 1998 Op. 
Att'y Gen.

Sec. 15.15.515. Ballot inform ation for m em bers of Congress.

(a) All primary, special and general election ballots shall have "VIOLATED VOTER 
INSTRUCTION ON TERM LIMITS" printed adjacent to the name of any United States Senator 
or Representative who during the preceding term of office:

(1) fails to vote in favor of the proposed Congressional Term Limits Amendment set forth 
above when brought to a vote or;

(2) fails to second the proposed Congressional Term Limits Amendment set forth above if it 
lacks for a second before any proceeding of the legislative body or;

(3) fails to propose or otherwise bring to a vote of the full legislative body the proposed 
Congressional Term Limits Amendment set forth above if it otherwise lacks a legislator who so 
proposes or brings to a vote of the full legislative body the proposed Congressional Term Limits 
Amendment set forth above or;

(4) fails to vote in favor of all votes bringing the Congressional Term Limits Amendment set 
forth above before any committee of subcommittee of the respective house upon which he or she 
serves or;

O 2000 by Tliii Siale ol’Alaska and Mutlhcw Bonder & Company, Inc., one or die LEXIS Publishing™ companies. All liglus reserved.
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(5) fails to reject any attempt to delay, table or otherwise prevent a vote by the full legislative 
body of the proposed Congressional Term Limits Amendment set forth above or;

(6) fails to abstain or vote against any proposed constitutional amendment that would 
increase term limits beyond those in the proposed Congressional Term Limits Amendment set 
forth above regardless of any other actions in support of the proposed Congressional Term Limits 
Amendment set forth above or;

(7) sponsors or cosponsors any proposed constitutional amendment or law that would 
increase term limits beyond those in the proposed Congressional Term Limits Amendment set 
forth above or;

(8) fails in any way to ensure that all votes on the proposed Congressional Term Limits 
Amendment set forth above are recorded and made available to the public.

(b) The language "VIOLATED VOTER INSTRUCTION ON TERM LIMITS" shall not 
appear adjacent to the dairies of candidates for Congress if the Congressional Term Limits 
Amendment set forth above is before the states for ratification or has become part of the United 
States Constitution.

(§ 5 1996 Ballot Measure No. 4)

Opinions of attorney general. The provisions of Ballot Measure 4 of the 1996 general election 
(codified at AS 15.15.510, 15.15.515, 15.15.520, and 15.15.525)(requiring that candidates for public office 
be given the opportunity to take a term limits pledge and, if they refuse, the language "DECLINED TO 
TAKE PLEDGE TO SUPPORT TERM LIMITS" be printed adjacent to their name on the ballot) are 
unconstitutional and the implementing regulations are therefore also unconstitutional. May 1, 1998 Op. 
Att'y Gen.

Sec. 15.15.520. Ballot inform ation on term  lim it pledge for non-incum bents.

(a) Non-incumbent candidates for United States Senator and Representative, and slate 
senatoi and representative shall be given an opportunity to take a "Term Limits" pledge regarding 
Term Limits each time they file to run for such office. Those who decline to take the "Term 
Limits" pledge shall have "DECLINED TO TAKE PLEDGE TO SUPPORT TERM LIMITS" 
printed adjacent to their name on every primary and general election ballot.

(b) The "Term Limits" pledge shall be offered to non-incumbent candidates for United States 
Senator and Representative, and to non-incumbent candidates for state senator and representative 
until a Constitutional Amendment which limits the number of terms of United States Senators to 
no more than two and United States Representatives to no more than three shall have become 
part of our United States Constitution.

(c) The "Term Limits" pledge th a t each non-incumbent candidate, se t fo rth  above, 
shall be offered is  as follows:

I support term lim its  and pledge to use a l l  my le g is la tiv e  powers to enact the 
proposed C onstitu tional Amendment s e t fo rth  in the Congressional Term Limits Act of 
1996. I f  e lec ted , I pledge to vote in  such a way tha t the designation "VIOLATED VOTER 
INSTRUCTION ON TERM LIMITS" w ill not appear adjacent to my name.

Signature of Candidate

© 2000 by Tim State of Alaska and Matthew Bender & Company. Inc., one of the LEXIS Publishing™ companies. All rights reserved.
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(cl) The language "DECLINED TO TAKE PLEDGE TO SUPPORT TERM LIMITS" shall 
not appear adjacent to the names of non-incumbent candidates for Congress or the legislature if 
the Congressional Term Limits Amendment set forth above has become part of the United Stales 
Constitution.

(§ 6 1996 Ballot Measure No. 4)

Opinions of attorney general. The provisions of Ballot Measure 4 of the 1996 general election 
(codified at AS 15.15.510, 15.15.515, 15.15.520, and 15.15.525)(requiring that candidates for public office 
be given the opportunity to take a term limits pledge and, if they refuse, the language "DECLINED TO 
TAKE PLEDGE TO SUPPORT TERM LIMITS" be printed adjacen'. to their name on the ballot) are 
unconstitutional and the implementing regulations are therefore also unconstitutional. May 1, 1998 Op. 
Att'y Gen.

Sec. 15.15.525. Designation.

(a) The Lieutenant Governor and state election officials shall be responsible for making a 
determination as to whether state and federal legislators and non-incumbent candidates shall have 
placed adjacent to their name on the election ballot "VIOLATED VOTER INSTRUCTION ON 
TERM LIMITS" or "DECLINED TO TAKE PLEDGE TO SUPPORT TERM LIMITS".

(b) The determination as to whether or not "VIOLATED VOTER INSTRUCTION ON 
TERM LIMITS" or "DECLINED TO TAKE PLEDGE TO SUPPORT TERM LIMITS" shall be 
placed adjacent to a candidate's name shall be made at a time necessary to ensure placement of 
that designation on the ballot after a forty-five (45) day public comment period.

(c) If the official(s) with the authority to determine whether or not the designation 
"VIOLATED VOTER INSTRUCTION ON TERM LIMITS" or "DECLINED TO TAKE 
PLEDGE TO SUPPORT TERM LIMITS" shall be placed adjacent to a candidate's name 
choose(s) not to place such designation adjacent to the name of a senator or representative for 
slate or federal office, any citizen may sue within the 45 day public comment period to have such 
a designation made. Upon the filing of a suit, such a designation shall be made unless the 
candidate or the official(s) responsible for determining whether or not the designation shall 
appear adjacent to the candidate's name can show by clear and convincing evidence that the 
candidate has met the requirements set forth in this amendment and therefore should not have the 
designation "VIOLATED VOTER INSTRUCTION ON TERM LIMITS" or "DECLINED TO 
TAKE PLEDGE TO SUPPORT TERM LIMITS" adjacent to the candidate’s name.

(S 7 1996 Ballot Measure No. 4)

Revisor's notes. In the last sentence of subsection (c), "'VIOLATED VOTER INSTRUCTION ON 
TERM LIMITS' or 'DECLINED TO TAKE PLEDGE TO SUPPORT TERM LIMITS'" appears after the last 
occurrence of "designation" even though it did not appear in the voter's pamphlet because the language 
was included in the text of the initiative as it was filed with the Lieutenant Governor's Office.

Opinions of attorney general. The provisions of Ballot Measure 4 of the 1996 general election 
(codified at AS 15.15.510, 15.15.515, 15.15.520, and 15.15.525)(requiring that candidates for public office 
be given the opportunity to take a term limits pledge and, if they refuse, the language "DECLINED TO 
TAKE PLEDGE TO SUPPORT TERM LIMITS" be printed adjacent to their name on the ballot) are 
unconstitutional and the implementing regulations are therefore also unconstitutional. May 1, 1998 Op.
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If any portion, clause, or phrase of AS 15.15.500 - 15.15.535 is, for any reason, held to be 
invalid or unconstitutional by a court of competent jurisdiction, the remaining portions, clauses, 
and phrases shall not be affected, but shall remain in full force and effect.

(§ 8 1996 Ballot Measure No. 4)

Revisor's notes. In 1996, in this section "AS 15.15.500 - 15.15.535" was substituted for "this 
initiative" in order to reflect the 1996 codification of 1996 Ballot Measure No. 4.

Sec. 15.15.535. S hort title.

AS 15.15.500 - 15.15.535 shall be known as and may be cited as "The Congressional Term 
Limits Act of 1996".

(§ 1 1996 Ballot Measure No. 4)

6

Sec. 15.15.530. Severability.

Article 3. TERM LIMITS PLEDGE FOR CONGRESSIONAL AND 
LEGISLATIVE CANDIDATES

Section
550. Findings and declarations.
555. Purpose and intent.
560. Term Limits Pledge.
565. Ballot information and implementation.
570. Severability.
575. Short title.

Revisor's notes. AS 15.15.550 - 15.15.575 were enacted by 1998 Ballot Measure No. 7 and 
codified by the revisor of statutes in 1999, at which time internal references were conformed to reflect the 
codification.

Effective dates. 1998 Ballot Measure No. 7, § 1, which enacted this article, took effect on March 4,
1999.

Sec. 15.15.550. F indings ai rl declarations.

The People of the State of Alaska find and declare as follows:
(1) polls of the People of Alaska indicate that a clear majority favor federal and state

legislators serving only a limited number of years;
(2) The United States Congress and the Alaska Legislature have a clear conflict of interest in

proposing term limits on themselves and have consistently refused to limit their own terms;
(3) the voters of Alaska want to elect federal and state legislators that pledge to limit their 

own terms;
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(4) the voters of Alaska want to know which candidates for the United States Congress and 
the Alaska Legislature support term limits and the concept of a citizen legislature.

(§ 1 1998 Ballot Measure No. 7)

Revisor'.*; notes. In 1999, upon codification, the numbering of paragraphs (1)-(4) was substituted 
for (a)-(d) to conform to the style of the Alaska Statutes.

Sec. 15.15.555. Purpose and  intent.

The purpose and intent in enacting AS 15. i 5.550 - 15.15.575 is to require the lieutenant 
governor to permit but not require any candidate for the United States Congress and the Alaska 
Legislature to submit to the lieutenant governor an executed copy of the applicable Term Limits 
Pledge set forth in AS 15.15.560 up until 15 days prior to the lieutenant governor's certification 
of the ballot in order for the ballot information set forth in AS 15.15.565(a), (b), and (c) to be 
included on that ballot.

(§ 1 1998 Ballot Measure No. 7)

Sec. 15.15.560. T erm  Lim its Pledge.

(a) The lieutenant governor shall permit but not require any candidate for the United States 
Congress and the Alaska Legislature to submit to the lieutenant governor an executed copy of the 
Term Limits Pledge set forth in (b) of this section up until 15 days prior to the lieutenant 
governor’s certification of the ballot in order for the ballot information set forth in AS 
15.15.565(a), (b), and (c) to be included on that ballot.

(b) The Term Limits Pledge will be as set forth herein and will incorporate the applicable 
language in [ ] for the office the candidate seeks:

Term Limits Pledge for Candidates for the 

United Slates Cong, ess
I voluntarily pledge not to serve in the United Stales [House of Representatives more than 3 

terms] [Senate more than 2 terms] after the effective date of this provision and authorize the 
Lieutenant Governor to notify the voters of this action by placing the applicable ballot 
information, "Signed TERM LIMITS pledge: Will serve no more than [3 terms] [2 terms]" or 
"Broke TERM LIMITS pledge" next to my name on every election ballot and in all state 
sponsored voter education material in which my name appears as a candidate for the office for 
which the pledge refers.

Signature Date

Term Limits Pledge for Candidates for the 

Alaska Legislature:
I voluntarily pledge not to serve in the Alaska Legislature for more than 8 years in any 16
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year period after the effective dale of this provision and authorize the Lieutenant Governor to 
notify the voters of this action by placing the applicable ballot information, "Signed TERM 
LIMITS pledge: Will serve no more than 8 years" or "Broke TERM LIMITS pledge" next to my 
name on every election ballot and in all state sponsored voter education material in which my 
name appears as a candidate for the office for which the pledge refers.

Signature Date 

(§ I 1998 Ballot Measure No. 7)

Sec. 15.15.565. Ballot inform ation and im plem entation.

(a) The lieutenant governor shall place on every election ballot and in all state sponsored 
voter education material the applicable ballot information, "Signed TERM LIMITS pledge: Will 
serve no more than [3 terms] [2 terms]" next to the name of any candidate for the office of 
United States Representative and United States Senator who has ever executed the Term Limits 
Pledge except when (cj of this section applies.

(b) The lieutenant governor shall place on every election ballot and in all state sponsored 
voter education material the ballot information, "Signed TERM LIMITS pledge: Will serve no 
more than 8 years" next to the name of any candidate for the Alaska Legislature who has ever 
executed the Term Limits Pledge except when (c) of this section applies.

(c) The lieutenant governor shall place on every election ballot and in all state sponsored 
voter education material the ballot information, "Broke TERM LIMITS pledge" next to the name 
of any candidate who at any time executes the applicable Term Limits Pledge and thereafter 
qualifies as a candidate for a term that would exceed the number of terms or years set forth in the 
applicable Term Limits Pledge.

(d) For the purpose of this section, service in office for more than one-half of a term shall be 
deemed service for a term.

(e) The state-recognized proponent(s) and sponsor(s) of the initiative that enacted AS 
15.15.550 -15.15.575 shall have standing to defend it.

(f) The lieutenant governor shall implement this section by rule as long as that rule does not 
alter the intent of this section.

(§ 1 1998 Ballot Measure No. 7)

Revisor's notes. In 1999, "the initiative that enacted AS 15.15.550 - 15.15.575" was substituted for 
"this initiative" to reflect the codification of 1998 Ballot Measure No. 7 as AS 15.15.550 - 15.15.575.

Sec. 15.15.570. Severability.

If any portion of this section is held invalid for any reason, the remaining portion to the 
fullest extent possible shall be severed from the void portion and given the fullest force and 
application.

(§ I 199S Ballot Measure No. 7)
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AS 15.15.550 - 15.15.575 shall be known as and may be cited as The Term Limits Pledge 
Act of 1998.
(§ 1 1998 Ballot Measure No. 7)

Sec. 15.15.575. Short title.
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SUPREME COURT OF THE UNITED STATES
Sy llab u s

COOK v. GRALIKE E T A L .

C E R T IO R A R I TO T H E  U N IT E D  S T A T E S  C O U R T  O F  A P P E A L S  FO R  

T H E  E IG H T H  C IR C U IT '

No. 99-929. Argued November 6, 2000—  Decided Feb ru ary  28, 2001

In  U. S. Term Limits, Inc. v. Thornton, 514 U . S . 779, the Court held that 
an A rkansas law prohibiting otherw ise eligible congressional can d i­
dates from appearing on the general election ballot if  they had a l ­
ready served two Senate term s or three House term s was an im p e r­
missible attempt to add qualifications to congressional office rather 
than a permissible exercise of the Stated E lections Clause power to 
regulate the T im es, Places and M ann er of holding Elections for 
Senators and Representatives,” U . S . Const., A r t ., I ,  §4, cl. 1. In  re ­
sponse, M issouri voters adopted an amendment to A rtic le  V I I I  of 
the ir State Constitution designed to bring about a specilied 'Co n- 
gressional Term  L im its  Am endm ent” to the Federa l Constitution. 
Among other things, A rtic le  V I I I  'ln struct[s]" M isso u ri Congress 
Mem bers to use all their powers to pass the federal amendment; p re ­
scribes that D IS R E G A R D E D  V O T E R S 'IN S T R U C T IO N  ON T E R M  
L IM IT S ” be printed on ballots by the nam es of M em bers failing to 
take certain legislative acts in  support of the proposed amendment; 
provides that D E C L IN E D  T O  P L E D G E  TO  S U P P O R T  T E R M  L I  M- 
lT S "b e  printed by the nam es of nonincumbent candidates refusing to 
take a Te rm  L im it” pledge to perform those acts i f  elected; and d i- 
rects the M issouri Secretary of State (Secretary), the petitioner here, 
to determine and declare w hether e ither statem ent should be printed 
by candidates’names. Respondent G ra like , a nonincumbent House 
candidate, sued to enjoin petitioner from implem enting A rtic le  V I I I  
on the ground it violated the Federa l Constitution. The D istrict 
Court granted G ra like  sum m ary judgm ent, and the E ighth  C ircu it a f- 
firm ed.

Held: A r t ic k  V I I I  is unconstitutional. Pp . 6-15 .
(a) Because petitioned argum ents that A rtic le  V I I I  is an exercise
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Syllabus
of the peopld right to instruct their representatives reserved by the 
Tenth Amendment, as well as a permissible regulation of the 'lna n- 
ner"of electing federal legislators under the Elections Clause, rely on 
different sources of state power, the Court reviews the distinction in 
kind between reserved state powers and those delegated to the States 
by the Constitution. The Constitution draws a basic distinction be­
tween the powers of the newly created Federal Government and the 
powers retained by the pre-existing sovereign States. U. S. Term 
Limits, 514 U. S., at 801. On the one hand, such retained powers 
proceed, not from the American people, but from the people of the 
several States. They remain, after the Constitution adoption, what 
they were before, except insofar as they are abridged by that instru­
ment. Sturges v. Crowninshield, 4 Wheat. 122, 193. On the other 
hand, the States can exercise no powers springing exclusively from 
the National Government existence which the Constitution did not 
delegate. Pp. 6-8.

(b) Petitioned argument that Article VIII is a valid exercise of the 
Statd reserved power to give binding instructions to its represent a- 
tives is unpersuasive for three rearons. First, the historical prece­
dents on which she relies—concerning the part instructions played in 
the Second Continental Congress, the Constitutional Convention, the 
early Congress, the selection of United States Senators before the Sev­
enteenth Amendments passage, and the ratification of certain federal 
constitutional amendments—are distinguishable because, unlike Arti­
cle VIII, none of petitioned examples was coupled with an express legal 
sanction for disobedience. Second, countervailing historical evidence 
is provided by the fact that the First Congress rejected a proposal to 
insert a right of the people 'to instruct their representatives”into what 
would become the First Amendment. Third, and of decisive signifi­
cance, the mens employed to issue the instructions, ballots for con­
gressional elections, are unacceptable unless Article VIII is a permis­
sible exercise of the State! power to regulate the manner of holding 
congressional elections. Pp. 8-10.

(c) The federal offices at stake arise from the Constitution itself. 
See U. S. Term Limits, 514 U. S., at 805. Because any state author­
ity to regulate election to those offices could not precede their very 
creation by the Constitution, such power had to be delegated to the 
States, rather than reserved under the Tenth Amendment. Id., at 
804. No constitutional provision other than the Elections Clause 
gives the States authority over congressional elections. By process of 
elimination then, the States may regulate the incidents of such elec­
tions, including balloting, only within the exclusive delegation of 
their Elections Clause power. The Court disagrees with petitioned 
argument that Article VIII is a valid exercise of that power in that it



Cite as: 531 U. S. (2001) 3

Syllabus
regulates the ‘lnanner"in which elections are held by disclosing i n- 
formation about congressional candidates. The Clause grants to the 
States "broad power" to prescribe the procedural mechanisms for 
holding congressional elections, e.g., Toshjian v. Republican Party of 
Conn., 479 U. S. 208, 217, but does not authorize them to dictate elec­
toral outcomes, to favor or disfavor a class of candidates, or to evade i m- 
portant. constitutional restraints, U. S . Term L im its, 514 U. S., at 833- 
834. Ar ticle VIII is not a procedural regulation. It does not control the 
'lnanner”of elections, for that term encompasses matters like notices, 
registration, supervision of voting, and other requirements as to proce­
dure and safeguards which experience shows are necessary to enforce 
the fundamental right involved. See, e.g., Smiley v. Holm, 285 U. S. 
355, 366. Rather, Article VIII is plainly designed to favor candidates 
who are willing to support the particular form of a term limits amend­
ment set forth in its text and to disfavor those who either oppose term 
limits entirely or would prefer a different proposal. Cf. Anderson v. 
Cclebrezze, 460 U. S. 780, 788, n. 9. It not only ‘Instructs]" Missouri 
congressional Members to promote the passage of the specified term 
limits amendment, but also attaches a concrete consequence to non- 
compliance—- the printing of an adverse label by the candidate name 
on ballots, The two labels impose substantial political risk on candi­
dates who fail to comply with Article VIII, handicapping them at the 
most crucial stage in the election process— the instant before the vote is 
cast, Anderson v. Martin, 375 U. S. 399, 402. And, by directing the citi­
zen! attention to the single consideration of the candidates’fidelity to 
term limits, the labels imply that the issue is on important— perhaps 
paramount— consideration in the citizeri choice. Ibid. Article VIII 
thus attempts to 'dictate electoral outcomes.” U. S. Term Lim its, 514 
U.S., at 833-834. Such iegulotion"of congressional elections is not 
authorized by the Elections Clause. Pp. 11-15.

191 F. 3d 911, affirmed.
Stevens, J., delivered the opinion of the Court, in which Scalia, 

Kennedy, Ginsburg, and BREYER, JJ., joined, in which SouTER, J., 
joined, as to Parts 1, II, and IV, and in which THOMAS, J., joined as to 
Parts 1 and IV. Kennedy, J., filed a concurring opinion. Thomas, J., 
filed an opinion concurring in part and concurring in the judgment. 
Rehnquist, C. J., filed an opinion concurring in the judgment, in which 
OC ONNOR, J., joined.
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Opinion of the Court
N O T IC E : T h is  o p in io n  is  s u b j tc l to  fo rm a l r e v is io n  be fo re  p u b lic a t io n  in  th e  
p r e l im in a r y  p r in t  o f  th e  U n ite d  S ta te s  R e p o rts . R e nders  o re  re q u e s te d  to 
n o t ify  the  R e p o rte r o f  D e c is io n s , S u p re m e  C o u r t  o f th e  U n ite d  S ln te s , W a sh ­
in g to n ,  D. C. 2 0 M 3 ,  o f  n n y  ty p o g ra p h ic a l o r o th e r  fo rm a l e r ro rs , in  o rd e r 
th a t  co rre c tio n s  m a y  be m ode be fo re  th e  p r e l im in a r y  p r in t  goes to  press.

S U P R E M E  C O U R T  O F  T H E  U N IT E D  S T A T E S

No. 99-929

REBECCA M CDOW ELL COOK, P E T IT IO N E R  v.
DONALD J .  GRALIKE AND M IK E HARMAN

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE EIGHTH CIRCUIT

[February 28, 2001]

JUSTICE St e v e n s  delivered th e  opinion of th e  Court.
In  U. S. Term Lim its, Inc. v. Thornton, 514 U. S. 779 

(1995), we reviewed a challenge to  an  A rk a n sa s  law t h a t  
proh ib ited  the n am e  of an  o the rw ise  eligible cand id a te  for 
th e  U n ited  S ta te s  Congress from ap p ear in g  on th e  genera l  
election ballot i f  h e  or she  h ad  a lread y  served th re e  te rm s  
in th e  House of R ep resen ta t iv es  or two te rm s  in  the  S e n ­
ate. We held t h a t  th e  ballot res tr ic tion  w as an  ind irec t  
a t t e m p t  to impose te rm  lim its  on congressional in c u m ­
ben ts  th a t  violated the  Q ualifications C lauses in Article I 
of th e  C onsti tu tion  r a th e r  th a n  a perm issib le  exercise of 
th e  Stated power to reg u la te  the  T im es ,  P laces and  M a n- 
ne r  of holding E lections for S en a to rs  and R e p re sen ta t iv es” 
w ith in  th e  m ean ing  of Article I, §4, cl. 1.

In  response to t h a t  decision, th e  voters of M issouri 
adop ted  in 1996 an  a m e n d m e n t  to Article V H P  of th e i r  
S ta te  C onsti tu tion  designed to lead  to th e  adoption of a

1 We shall follow the parties’practice of referring to the amendment 
as 'Article VllT'even though it merely added new §§15 through 22 to 
the pre-existing article.
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C pi riion of the Court
specified ‘Congressional Term Limits Amendment” to the 
Federal Constitution. At issue in this case is the constitu­
tionality of Article VIII.

I
A rtic le  VIII ‘I n s t r u c t s ] ” each M em ber of M is so u r i  

congressional delegation  ‘to use  all of his or h e r  delegated  
pow ers to pass th e  C ongressiona l T erm  L im its  A m en d -  
m e n t”se t forth in §16 of th e  Article. Mo. Const., Art. VIII, 
§17(1). T hat proposed a m e n d m e n t  would l im it  service in 
th e  U n ited  S tates C ongress  to th re e  te rm s  in th e  H ouse of 
R epresen ta tives  and  two te rm s  in the  S e n a te .2

T h ree  provisions in  A rtic le  VIII com bine to ad v an ce  i ts  
purpose. Section 17 p rescribes  t h a t  th e  s t a te m e n t  
‘DISREGARDED V O T E R S ’IN S T R U C T IO N  ON T ER M  
L IM IT S ” be p r in ted  on all p r im ary  and  genera l  b a llo ts  
ad jacen t  to the  n a m e  of a S e n a to r  or R e p re se n ta t iv e  w ho 
fails to take  any one of e ig h t  legislative ac ts  in su p p o r t  of 
the  proposed a m e n d m e n t .3 Section 18 provides t h a t  th e

2 The full text of the proposed amendment is as follows:
'Congressional Term Limits Amendment
'(a) No person shall serve in the office of United States Representa­

tive for more than three terms, but upon ratification of this amendment 
no person who has held the office of the United States Representative 
or who then holds the office shall serve for more than two additional 
terms.

'(b) No person shall serve in the office of United States Senator for 
more than two terms, but upon ratification of this amendment no 
person who has held the office of United States Senator or who then 
holds the office shall serve in the office for more than one additional 
term.

‘(c) Any state may enact by state constitutional amendment longer 
or shorter limits than those specified in sectionii’orbherein.

'(d) This article shall have no time limit within which it must be 
ratified to become operative upon the ratification of the legislatures of 
three-fourths of the several States."

3 Section 17(2) provides that the statement shall be printed ‘hdjacent 
to the name of any United States Senator or Representative who:
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s ta te m e n t  ‘D EC LIN ED  TO P L E D G E  TO S U P P O R T  
T ER M  LIM ITS" be p r in ted  on all p r im ary  an d  gen era l  
election ballots nex t to the n a m e  of every n o n in cu m b en t  
congressional cand id a te  who refuses to ta k e  a T e r m  
L im it” pledge th a t  commits th e  cand idate , if  elected, to 
perfo rm ing  the legislative ac ts  en u m e ra te d  in  §17.4 A nd 
§19 directs  the  M issouri S ec re ta ry  of S ta te  to d e te rm in e  
an d  declare, p u r s u a n t  to §§17 an d  18, w h e th e r  e i th e r

‘(a) fails to vote in favor of the proposed Congressional Term Limits 
Amendment set forth above when brought to a vote or;

'(b) fails to second the proposed Congressional Term Limits Amend­
ment set forth above if it lacks for a second before any proceeding of the 
legislative body or;

'(c) fails to propose or otherwise bring to a vote of the full legislative 
body the proposed Congressional Term Limits Amendment set forth 
above if it otherwise locks a legislator who so proposes or brings to a 
vote of the full legislative body the proposed Congressional Term Limits 
Amendment set forth above or;

‘(d) fails to vote in favor of all votes bringing the proposed Congres­
sional Term Limits Amendment set forth above before any committee 
or subcommittee of the respective house upon which he or she serves or;

‘(e) fails to reject any attempt to delay, table or otherwise prevent a 
vote by the full legislative body of the proposed Congressional Term 
Limits Amendment set forth above or;

'(0 fails to vote against any proposed constitutional amendment that 
would establish longer term limits than those in the proposed Congres­
sional Term Limits Amendment set forth above regardless of any other 
actions in support of the proposed Congressional Term Limits Amend­
ment set forth above or;

‘(g) sponsors or cosponsors any proposed constitutional amendment 
or law that would increase term limits beyond those in the proposed 
Congressional Term Limits Amendment set forth above or;

'(h) fails to ensure that all votes on Congressional Term Limits are 
recorded and made available to the public.”

4 The pledge, contained in §18(3), reads:
‘1 support term limits and pledge to use all my legislative powers to 

enact the proposed Constitutional Amendment set forth in the Term 
Limits Act of 1996. If elected, I pledge to vote in such a way that the 
designation DISREGARDED VOTERS’INSTRUCTION ON TERM 
LIMlTSWill not appear adjacent to my name."
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s ta te m e n t  should be p r in ted  alongside th e  n am e  of each 
cand ida te  for Congress.5

Respondent Don G ralike w as  a n o n in cu m b en t cand id a te  
for election in 1998 to th e  U n ited  S ta te s  H ouse of R e p r e ­
sen ta tives  from M is so u r i  T h ird  Congressional D istric t. 
A m onth  after Article VIII w as am ended , re sp o n d e n t  
b ro u g h t su it6 in th e  U nited  S ta te s  D is tr ic t  Court for th e  
W estern  District of M issouri to enjoin petitioner, th e  
Secre tary  of S ta te  of M issouri, from im p lem en ting  th e  
Article, which the com pla in t alleges v iolates several p ro v i­
sions of the  Federal C onstitu tion .

The District Court decided th e  case on th e  p leadings, 
g ran t in g  Gralike^ motion for su m m a ry  ju dg m en t.  T he  
court first held t h a t  Article VIII con trav en ed  th e  Q u a lif i­
cations Clauses of Article I of th e  F ed era l  C onsti tu tion  
because  i t  h a s  the  sole purpose  01 c rea t in g  add itional 
qualifications for Congress ind irec tly  and  h a s  th e  likely 
effect of handicapping a class of can d id a tes  for Congress.” 
996 F. Supp. 917, 920 (1998); see 996 F. Supp. 901, 9 0 5 -  
909 (1998). The court  f u r th e r  held  t h a t  Article  VIII places 
an  imperm issible b u rd en  on the  ca n d id a te s ’F i r s t  A m en  d- 
m en t r igh t to speak freely on the  issue  of te rm  lim its  by

5 Section 19(5) permits a voter to appeal to the Missouri Supreme 
Court a determination that a statement should not be placed next to a 
candidate  ̂name, and §19(6) allows a candidate to appeal to the Statd 
highest court a determination that such a statement should be printed. 
In either case, clear and convincing evidence is required to demonstrate 
that the statement does not belong on the ballot adjacent to the candi- 
datd name.

The remainder of Article VIII provides for automatic repeal of the 
Article should the specified Congressional Term Limits Amendment be 
ratified, §20; exclusive jurisdiction of challenges to the Amendment in 
the Supreme Court of Missouri, §21; and severance of 'bny portion, 
clause, or phrase"of Article VIII that is declared invalid, §22.

G Although respondent intended to run for Congress when he filed 
suit, under Missouri law he could not formally file a declaration for 
candidacy until February 1998. App. 25-26.
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'Jninishjing] cand idates  for sp eak in g  o u t  ag a in s t  t e rm  
l im its” th rough  p u t t in g  'hegative words nex t to th e i r  
n a m e s  on the ballot,” and  by ‘bs[ing] the  th r e a t  of be ing  
d isadvan taged  in th e  election to coerce can d id a tes  in to  
tak in g  a position on th e  te rm  lim its  issue.” 996 F. Supp., 
a t  910; see 996 F. Supp., a t  920. Lastly , th e  co u r t  found  
Article VIII to be an  ind irec t an d  u n c o n s ti tu t io n a l  a t t e m p t  
by th e  people of M issouri to in te r jec t  them selves  in to  th e  
am en d in g  process au thorized  by Article V of th e  F ed e ra l  
Constitu tion . In  doing so, the  court endorsed  th e  r e a s o n ­
ing of o ther decisions inva lida ting  provisions s im ila r  to 
Article VIII on the  ground t h a t  negative  ballot d e s ig n a ­
tions ‘Jjlace an  u n d u e  influence on th e  legislator to vote in 
favor of te rm  lim its  r a th e r  th a n  exercise his or h e r  own 
in d e p e n d en t  ju d g m e n t  as is co n tem p la ted  by A rtic le  V.” 
996 F. Supp., a t  916; see 996 F. Supp., a t  920.7 Accord­
ingly, the  court p e rm an en t ly  enjo ined p e ti t io n er  from 
enforcing §§15 th ro u g h  19 of A rtic le  VIII.

T h e  U n ited  S ta te s  Court of A ppeals  for th e  E ig h th  
C ircu it  affirm ed.8 Like the  D is tr ic t  Court, i t  found t h a t  
A rticle  VIII ‘th re a te n s  a penalty  t h a t  is serious enough  to 
compel cand idates  to sp eak — th e  po ten tia l  political dan - 
age of the  ballot labels’1, ‘beeks to impose an  add itional 
qualification for candidacy  for Congress and  does so in a 
m a n n e r  which is h igh ly  likely to h and icap  te rm  l im it  
opponents  and  o th e r  labeled c a n d id a te s ’1, an d  ‘fcoerce[s] 
leg isla tors  into  proposing or ra t ify ing  a p a r t ic u la r  consti-

7 See League of Women Voters of Me. v. Gwadosky, 966 F. Supp. 52 
(Me. 1997); Donouanv. Priest, 931 S. W. 2d 119 (Ark. 1996).

e While the appeal was pending, respondent Gralike withdrew from 
the 1998 election and respondent Harmon, a nonincumbent candidate 
in the 2000 Republican congressional primary in the Seventh District of 
Missouri, intervened as an appellee. In view of HarmonS participation, 
there is no contention that this case is moot. See Storcrv. Brown, 415 
U. S. 724, 737, n. 8 (1974).
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tu tiona] am endm ent” in violation of A rtic le  V . 191 F. 3d 
911, 918, 924, 925 (1999). The C o u rt  of A ppeals also 
observed tha t,  con trary  to th e  Speech or D eba te  Clause in 
.Art. 1, §6, cl. 1, of th e  F edera l  C o n sti tu tion , Article VIII 
‘festablishes a regime in which a s ta te  officer— the  secre­
ta ry  of s ta te— is p e rm it ted  to judge an d  pun ish  M em bers 
of Congress for th e ir  legislative actions or positions.” 191 
F. 3d., a t  922.9

Although the C ourt of A ppeals’decision is consis ten t 
w ith  the  views of o the r  courts  th a t  h av e  passed  on s im ila r  
vo te r  in itiatives ,10 th e  im portance  of the  case p rom pted  
our g ran t  of certiorari. 529 U. S. 1065 (2000).

II
Article VIII fu r th e rs  th e  State? in te re s t  in add ing  a

9Although Judge Hansen, dissenting in part, thought that §§17 
through 19 should be severed, leaving the rest of Article VIII intact, the 
majority declined to do so. 191 F. 3d, at 926, n. 12. Petitioner does not 
contend here that any parts of Article VIII should be severed if found 
unconstitutional, but rather urges us to uphold the provision 'In its 
entirety." Reply Brief for Petitioner 1-2.

10 See M ille r v. Moore, 169 F. 3d 1119 (CA8 1999) (Nebraska initia­
tive invalidated on Article V and right-to-vote grounds); Darker v. 
Hazeltine, 3 F. Supp. 2d 1008 (SD 1998) (South Dakota initiative 
invalidated on Article V, First Amendment, Speech or Debate Clause, 
and due process grounds); League of Women Voters of Me. v. Gwadosky, 
966 F. Supp. 52 (Me. 1997) (Maine initiative invalidated on Article V 
grounds); Bromberg v. Jones, 20 Cal. 4th 1045, 978 P. 2d 1240 (1999) 
(California initiative invalidated on Article V grounds); Morrissey v. 
Stale, 951 P. 2d 911 (Colo. 1998) (Colorado initiative invalidated on 
Article V and Guarantee Clause grounds); Simpson v. Cenarrusa, 944 
P. 2d 1372 (Idaho 1997) (Idaho initiative invalidated on Speech or 
Debate Clause and state constitutional grounds, but did not violate 
Article V); Donouanv. Priest, 326 Ark. 353, 931 S. W. 2d 119 (1996) (in 
preelection challenge, Arknnsas initiative invalidated on Article V 
grounds); h ire  In itiative Petition No. 364, 930 P. 2d 186 (Okla. 1996) 
(Oklahoma initiative invalidated on Article V and state constitutional 
grounds).
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te rm  lim its  am en d m en t to the  Federa l  C onsti tu t io n  in two 
ways. It encourages Missouri? congressional delegation  to 
su p po r t  such an a m e n d m e n t  in o rder to avoid an  u n fa v o r ­
able ba llo t designation  w hen  ru n n in g  for ree lection . And 
i t  encourages the  election of rep re sen ta t iv e s  who favor 
such an  am endm ent. P e ti t io n e r  a rg u es  t h a t  A rtic le  VIII is 
an  exercise of the  ‘bight of the  people to in s t ru c t” th e ir  
rep resen ta t ives  reserved  by the  T en th  A m e n d m e n t ,11 and  
th a t  i t  is  a perm issib le  regu la tion  of th e  ‘In a n n e r” of 
electing fed°’Til leg is la tors  w ith in  th e  a u th o r i ty  delegated  
to th e  S ta tes  by th e  Elections C lause, Art. I, §4, cl. I . 12 
Because these two a rg u m e n ts  rely  on d ifferen t sources of 
s ta te  power, it  is ap p ro p r ia te  a t  th e  o u tse t  to rev iew  the  
d istinction  in kind be tw een  powers reserved  to th e  S ta te s  
and  those  delegated to th e  S ta tes  by th e  C o n s t i tu t io n .

As we discussed a t  leng th  in U. S. Term L im its, th e  
C onsti tu tion  ‘draw s a basic  d istinction  be tw een  th e  po w- 
ers of th e  newly c rea ted  Federa l G o v ern m en t an d  the  
pow ers re ta ined  by the  p re-ex isting  sovereign S ta te s .” 514 
U. S., a t  801. On th e  o ne  hand , in the  w ords of Chief 
Ju s t ic e  M arshall, ‘it w as  n e i th e r  necessary  nor  p rop er  to 
define the  powers re ta in e d  by th e  S ta tes . T h ese  pow ers 
proceed, not from the  people of America, b u t  from the  
people of the several S ta tes ;  and  rem ain , a f te r  th e  a d o p ­
tion of the  constitution, w h a t  they  were before, except so 
far  as they  may be abridged  by t h a t  in s t ru m e n t .” S turges 
v. C row ninshield , 4 W heat. 122, 193 (1819). T he  tex t  of the  
T en th  Am endm ent delineates this principle:

‘The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are re­
served to the States respectively, or to the people.”

On the other hand, as Justice Story observed, ‘the

11 Brief for Petitioner 25, and n. 37; see Reply Brief for Petitioner 4.
12 Brief for Petitioner 28, 38; Reply Brief for Petitioner 4, 8.
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s ta te s  can exercise no powers w hatsoever, w hich  e x c lu ­
sively spring  out of the  existence of the  n a t io n a l  g o v e rn ­
m ent, which the constitution  did n o t  delegate  to th e m .” 1 
C om m entaries  on the  C o nsti tu tion  of th e  U n i te d  S ta te s  
§627 (3d ed. 1858) (here inafte r  Story). Sim ply p u t ,  ‘[n]o 
s ta te  can  say, th a t  it  h a s  reserved , w h a t  i t  n ev e r  p o s ­
sessed.” Ibid .

I l l*
To be persuasive, pe t i t ioned  a rg u m e n t  t h a t  A rtic le  V III 

is a valid exercise of the  Stated reserved  pow er to give 
b ind ing  ins truc tions  to its  r e p re s e n ta t iv e s  would h av e  to 
overcome th ree  h urd les .  F irs t ,  th e  h istorical p reced en ts  
on which she relies for the  proposition  t h a t  th e  S ta te s  
hav e  such a reserved power a re  d is tingu ishab le .  Second, 
th e re  is countervailing  h istorical evidence. T h ird ,  an d  of 
decisive significance, th e  m ean s  employed to issue  th e  
in s truc t ion s ,  ballots for congressional elections, a re  u n a c ­
ceptable unless Article VIII is a perm iss ib le  exercise of the  
Stated power to reg u la te  the  m a n n e r  of holding elections 
for S en a to rs  and R epresen ta t iv es .  Only a b r ie f  co m m en t 
on th e  f irs t  two points is necessary .

Peti t ioner relies heavily  on the  p a r t  instruc tions played in 
the  Second Continental Congress, the  Constitu tional Con­
vention, the  early Congress, the  selection of U n ited  S ta tes  
Senato rs  before the  passage of th e  Seven teenth  A m en d ­
ment, and  the ratification of ce r ta in  federal constitutional 
am en d m en ts .13 However, unlike Article VIII, none of p e t i ­
tioned  examples w as coupled w ith  an  express legal san  c- 
tion for disobedience.1,1 At best, as an  am icu s cu riae  for

* J ustice Souter docs not join this Part of the Courts opinion.
13 Brief for Petitioner 10-17.
14 For example, the Provincial Congress of North Carolina passed the 

following instruction on April 12, 1776: "Resolved, That the Delegates 
for this Colony in the Continental Congress be empowered to concur 
with the Delegates of the other Colonies in declaring Independency,
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petitioner points out, and as petitioner herself  ackn o w l­
edges, such historical instructions a t  one point in the early  
[Republic may have had  ‘de facto binding force” because i t  
m ight have been ‘political suicide” not to follow them . 15 
This evidence falls short of dem onstra ting  th a t  e ither th e  
people or the S ta tes  h ad  a righ t to give legally binding, i.e., 
nonadvisory, instructions to th e ir  represen tatives  th a t  th e  
Ten th  Am endment reserved, much less th a t  such a r ig h t  
would apply to federal representatives. See U. S. Term 
L im its, Inc. v. Thornton, 514 U. S., a t  802 (Tenth A m en d ­
m en t ‘fcould only j'eserve’th a t  which existed before’); c f. 
M cC ullochv. M ary lan d , 4 W heat. 316, 430 (1819) (rejecting 
a rg u m en t that S ta tes  had  reserved power to tax  co rp o ra ­
tions chartered by Congress because an  ‘briginal r ig h t  to 
tax”such federal entities ‘hever existed1).

Indeed , contrary evidence is provided by th e  fact t h a t  
th e  F ir s t  Congress rejected  a proposal to insert, a r ig h t  of 
the  people ‘to in s truc t  their  rep resen ta tives” into w h a t  
would become the F irs t  Am endm ent. 1 A nnals of Cong. 732 
(1789). The fact t h a t  the proposal was made suggests t h a t  
its proponents th ough t it necessary, and the  fact t h a t  i t  w as  
rejected by a vote of 41 to 10, id., a t  747, suggests th a t  we 
should give weight to the  views of those who opposed th e  
proposal. It was th e ir  view th a t  binding instructions would 
underm ine  an essential a t tr ib u te  of Congress by ev isce ra t­
ing the  deliberative n a tu re  of th a t  National Assembly. See,

and forming foreign alliances, reserving to this Colony the sole and 
exclusive right of forming a Constitution and Laws for this Colony . . . "  
5 American Archives 860 (P. Force ed. 1844).

16 Brief for Professor Kris W. Kobach as Amicus Curiae 5, 13; see Brief 
for Petitioner 14, n. 13. But see 1 Annals of Cong. 744 (1789) (remarks of 
Hep. Wadsworth) ('1 have known, myself, that [instructions] have been 
disobeyed, and yet the representative was not brought to account for it; on 
the contrary, he was caressed and re-elected, while those who have obeyed 
them, contrary to their private sentiments, have ever after been despised 
for it’)
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e.g., id ., a t  735 (rem arks of Rep. Sherm an) (‘[W]hen the  
people have chosen a represen tative , i t  is h is  duty  to m eet 
o thers  from the different p ar ts  of the  Union, and  consult, 
and  agree  with them  to such acts as are  for th e  general 
benefit  of the whole community. If they  w ere to be guided 
by instructions, th e re  would be no use  in deliberation; all 
th a t  a m an  would have to do, would be to produce his i n ­
structions, and lay them  on the table, and let th em  speak  for 
h im 1). As a result, J a m e s  Madison, th en  a R epresen ta tive  
from Virginia, concluded th a t  a r ig h t  to issue b ind ing  i n ­
structions would ‘fu n  the  risk  of losing the  whole system.” 
Id., a t  739; see also id ., a t  735 (rem arks of Rep. Clymer) 
(proposed right to give b inding instruc tions w as ‘h m ost 
dangerous principle, u tte r ly  destructive of all ideas of an  
in depend en t  and deliberative body, which a re  essential 
requ isites  in the Legislatures of free G overnm ents’). 16 

In  an y  event, even as su m in g  th e  ex is tence  of th e  r e ­
se rved  r ig h t  th a t  pe t i t ioner  a s se r ts  (and t h a t  Article VIII 
falls w ith in  its am bit), the  question  r e m a in s  w h e th e r  th e  
S ta te  m ay use ballo ts  for congressional elections a s  a 
m e a n s  of giving its in s truc t ion s  b ind ing  force.

16 Of course, whether the members of a representative assembly 
should be bound by the views of their constituents, or by their own 
judgment, is a matter that has been the subject of debate since even 
before the Federal Union was established. For instance, in his classic 
speech to the electors of Bristol, Edmund Burke set forth the latter 
view:

‘To del iver an opinion is the right of all men; that of constituents is a 
weighty and respectable opinion, which a representative ought always 
to rejoice to hear; and which he ought always most seriously to con­
sider. But authoritative instructions; mandates issued, which the 
member is bound blindly and implicitly to obey, to vote, and to argue 
for, though contrary to the clearest conviction of his judgment and 
conscience, these are things utterly unknown to the laws of this land, 
and which arise from a fundamental mistake of the whole order and 
tenor of our constitution." The Speeches of the Right Hon. Edmund 
Burke 130 (J. Burke ed. 1867).
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IV

The federal offices a t  s ta k e  ‘hrisfe] from th e  C onstit  u- 
tion itself.” U. S. Term L im its, Inc. v. T hornton, 514 U. S., 
a t  805. Because any  s ta te  a u th o r i ty  to reg u la te  election to 
those offices coulu not p recede th e ir  very  creation  by th e  
Constitution, such pow er “h a d  to be delegated  to, r a t h e r  
th a n  reserved by, th e  S ta te s .” Id ., a t  804. Cf. 1 S to ry  
§627 (‘I t  is no original p reroga tive  of s ta te  power to a  p- 
po in t a represen tative , a sena to r ,  or p res id en t  for th e  
u n io n ’). Through th e  E lections Clause, th e  C o nsti tu tion  
delegated  to the S ta te s  the  pow er to reg u la te  the  ‘Times, 
P laces and M an n e r  of holding Elections for Senato rs  and  
R epresen ta tives ,” subject to a g ra n t  of au th o r i ty  to C o n ­
gress  to ‘lnake or a l te r  such R egulations .” Art. I, §4, cl. 1; 
see United S ta te sv . C lassic , 313 U. S. 299, 315 (1941). No 
o th e r  constitutional provision  gives th e  S ta te s  au th o r i ty  
over congressional elections, and  no such au th o ri ty  could 
be reserved u n d e r  the T en th  A m endm ent.  By process of 
elim ination , the  S ta tes  m ay reg u la te  the  inc idents  of such  
elections, including balloting , only w ith in  the  exclusive 
delegation of power u n d e r  th e  E lections Clause.

W ith  respect to th e  Elections C lause, pe ti t ioner  a rg u es  
t h a t  Article VIII ‘Inerely r e g u la te s  the  m a n n e r  in which  
elections are held by disclosing in form ation  about co n g re s ­
sional candidates .” 17 As such, pe ti t ioner concludes, Article  
VIII is a valid exercise of M is s o u r i  delegated  power.

We disagree. To be su re ,  th e  Elections C lause g ra n ts  to 
th e  S ta tes  ‘broad power” to prescribe th e  procedural 
m echan ism s for holding congressional elections. T a sh jian  
v. R epublican P arty  o f Conn., 479 U. S. 208, 217 (1986); see 
also Sm iley v. Holm, 285 U. S. 355, 366 (1932) ( I t  canno t be 
doubted th a t  these com prehensive words embrace au thority  
to provide a complete code for congressional elections’).

17 Brief for Petitioner 28; see also id., at 38.
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Nevertheless, Article VIII falls outside of th a t  g ra n t  of 
authority . As we made clear in U. S. Term L im its, ‘th e  
F ra m e rs  understood the Elections Clause as a g ra n t  of 
au thority  to issue procedural regulations, and not a s  a 
source of power to dictate electoral outcomes, to favor or 
disfavor a class of candidates, or to evade im p o rtan t  c o n s t i ­
tutional res tra in ts .” 514 U. S., a t  833-834. Article VIII is 
not a procedural regulation. I t  does not regu la te  th e  t im e of 
elections; it  does not regulate the  place of elections; nor, we 
believe, does it regu la te  the m an n e r  of elections.18 As to th e  
la s t  point, Article VIII bears no relation to th e  ‘ln an ner” of 
elections as we u nders tand  it, for in our commonsense view 
t h a t  te rm  encompasses m a tte rs  like ‘hotices, registra tion , 
supervision of voting, protection of voters, prevention  of 
fraud  and corrupt practices, counting of votes, duties  of 
inspectors and canvassers, an d  m aking  and  publication of 
election re tu rn s .” Sm iley, 285 U. S., a t  366; see also U. S. 
Term Lim its, Inc. v. Thornton, 514 U. S., a t  833. In  short, 
Article VIII is not among ‘the num erous requ irem en ts  as  to 
procedure and  safeguards which experience shows a re  
necessary  in order to enforce the fu nd am en ta l  r ig h t  i n ­
volved,” Sm iley, 285 U. S., a t  366, ensu ring  th a t  elections 
a re  ‘fair and  honest ,” and t h a t  'tome sort of order, r a th e r  
th an  chaos, is to accompany the  democratic process,” S to rer 
v. Brow n, 415 U. S. 724, 730 (1974).

R a th er ,  Article VIII is plainly designed to favor ca n d i­
da tes  who are willing to support  the  par ticu lar  form of a 
te rm  limits am en d m en t set forth in its tex t  and to disfavor 
those  who e ither  oppose term  limits entirely or would p refer  
a different proposal. Cf. A nderson  v. Celebrezze, 460 U. S. 
780, 788, n. 9 (1983) (We have  upheld  generally  applicable

1BPetitioner once shared our belief, when, in deposition testimony 
before the District Court, she admitted that Article VIII does not 
regulate the time, place, or manner of elections. App. 58.
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and  evenhanded [ballot access] restric tions t h a t  protect the  
in tegrity  and reliability of th e  electoral process itself). As 
noted, the sta te  provision does not ju s t  ‘in s truc t” each 
m em ber of M issouri congressional delegation to prom ote in 
certa in  ways the  passage of the specified term  lim its  
am endm ent. I t  also a t tach es  a concrete consequence to 
noncompliance— the p rin ting  of th e  s ta te m e n t
‘DISREGARDED VOTERS’IN STR U C TIO N S ON TERM  
LIM ITS"by the  candidate! nam e on all p r im ary  and  ge n- 
eral election ballots. Likewise, a n on in cu m b en t cand idate  
who does not pledge to follow the  in s truc tion  receives the  
ballot designation ‘D ECLIN ED  TO P L E D G E  TO SU P P O R T  
TERM  LIMITS.”

In  describing the  two labels, the  courts below have e m ­
ployed term s such as ‘pejorative,” ‘h eg a tive ," ‘derogatory,” 
‘In tentionally  in tim idating ,’ ’’ ‘particu larly  harm ful,” ‘p o- 
litically damaging," ‘h serious sanction,” 'h penalty ,” an d  
‘bfficial denunciation.” 191 F. 3d, a t  918, 919, 922, 925; 996 
F. Supp., a t  908; see id., a t  910, 916. T he  genera l  counsel to 
petitioners office, no less, h a s  denom inated  th e  labels as 
‘the  Scarlet Letter.” App. 34-35. We agree  w ith  the  sense  
of these  descriptions. They convey the  su b s tan tia l  political 
r isk  the  ballot labels impose on c u r ren t  an d  prospective 
congressional members who, for one reason  or another, fail 
to comply with the  conditions set forth in Article VIII for 
passing  its term  limits am endm ent.  A lthough  petitioner 
now claims th a t  the  labels ‘hierely” inform  M issouri voters 
about a candidate! compliance with Article VIII, she h as  
acknowledged u nd er  oath  th a t  the  ballot designations would 
handicap  candidates for the  United  S ta te s  Congress. Id ., a t  
66. To us, th a t  is exactly the  int ended effect of Article VIII.

Indeed, it seems clear t h a t  the adverse  labels hand icap  
cand idates  ‘ht the most crucial stage in th e  election pro c- 
ess— the in s tan t  before the  vote is cast.” A n d erson  v. M a r­
tin, 375 U. S. 399, 402 (1964). A t th e  sam e  time, Try d i- 
rec ting  the citizen! a tten tion  to the  single consideration” of
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the candidates’fidelity to term  limits, th e  labels imply th a t  
the issue 'Is an  im portan t— perh ap s  p a ram o u n t— considea- 
tion in the citizen! choice, which may decisively influence 
the citizen to cast h is  ballot” a g a in s t  cand idates  b randed  as 
unfaithful. Ibid. While the  precise dam age the  labels may 
exact on candidates is d isputed  between the parties, the  
laLels surely place th e ir  ta rg e ts  a t  a political d isadvantage 
to unm arked  candidates for congressional office.19 T hus , far

19That much, apparently, also seemed clear to many Members of 
Congress operating under Article VIII or similar label laws adopted by 
other States, who consequently tailored their behavior to avoid the 
ballot designations. For example, in 1997, the House of Representa­
tives voted 11 different proposals to adopt a term limits amendment 
to the Constitution; 7 of those proposals were dictated by voter initia­
tives in 7 different States. Representative Blunt of Missouri introduced 
the Article VIII version to ‘bnsure that members of the Missouri 
delegation have the ability to vote for language that meets a verbatim 
test of [the] Missouri Amendment"and thereby avoid 'the scarlet letter 
provision." 143 Cong. Rec. H494 (Feb. 12, 1997). However, because 
each of the state initiatives provided a sanction similar to the ballot 
labels included in Article VIII, some Representatives explained that 
they were constrained to vote only for the 'mrsion endorsed by the 
voters of their States, and to vote against differing versions proposed by 
congressional members from other States, even though they were 
supportive of term limits generally. See, e.g., id., at H486 (remarks of 
Rep. Hutchinson) (‘1 will vote against the bill of the gentleman from 
Florida [Mr. McCollum], not because 1 am opposed to term limits but 
because this particular resolution does not comply with the term limit 
instructions approved by the voters and the people of Arkansas’); id., at 
H490 (remarks of Rep. Crapo) (‘Last Congress 1 supported the McCo 1- 
luin term limits bill that, as I said, supported a 12-year term limit. 
However, in this Congress I must oppose this bill because of the initia­
tive passed by the people of the State of Idaho which requires me to 
oppose any term limits measure that does not have the same set of 
term limit conditions that are included in the initiative that was passed 
in the State’). As Representative Frank of Massachusetts put it, 
‘[e]very State) Members get to vote on their Stated term limits so they 
make them feel better and they do not get the scarlet letter." Id., at 
H487. Consequently, the most popular proposal for such an amend­
ment, that of Representative McCollum of Florida, received 217 votes,

■Buna
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from regulating  the  procedural m echanism s of elections, 
Article VIII a t tem p ts  to ‘dictate  electoral outcomes.” U. S. 
Term Lim its, Inc. v. Thornton, 514 U. S., a t  833-834. Such 
‘l egulation” of congressional elections simply is no t a u th o  r- 
ized by th e  Elections C lause .20

Accordingly, the  ju d g m e n t  of the  Court of A ppeals is 
affirmed.

It is  so  ord ered .

10 fewer than it had in the preceding Congress. Id., at H511. As for 
the Missouri version, it suffered a 353-to-72 defeat. Id., at H497.

20At the margins, the parties have fought over whether the Elections 
Clause is even applicable because it is a grant of power to 'bach State 
by the Legislature thereof and Article VIII is the product of refere n- 
dum. Compare Brief for Petitioner 38, n. 46, with Brief for Respon­
dents 12-13, n. 8. Of course, '[w]henever the termle gislature’is used 
in the Constitution, it is necessary to consider the nature of the par­
ticular action in view.” Smiley v. Holm, 285 U.S. 355, 366 (1932). 
Nevertheless, we need not delve into this inquiry, as it is clear, for the 
reasons stated in the text, that Article VIII is not authorized by the 
Elections Clause.

In discussing the Elections Clause issue, respondents have also relied 
in part on First Amendment cases upholding 'lime, place, and manner" 
regulations of speech. Brief for Respondents 13-14. Although the 
Elections Clause uses the same phrase as that branch of our First 
Amendment jurisprudence, it by no means follows that such cases have 
any relevance to our disposition of this case.
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J u s t ic e  K e n n e d y , concurring.
I join the  opinion of th e  Court, hold ing §15 et seq. of 

A rtic le  VIII of the  M issouri C onsti tu tion  v iolative of the  
C onsti tu tion  of the  U nited  S ta tes . I t  seem s appropria te ,  
how ever, to add these  b r ief  observations w ith  re sp e c t  to 
P a r t  III of the opinion. T he  C ourt does n o t  say  th e  S ta te s  
a re  disabled from requesting  specific action from Congress 
or from expressing th e ir  concerns to it. As the  C ourt  
holds, however, the  m echanism  th e  S ta te  seeks to employ 
h e re  goes well beyond th is  p rerogative .

A S ta te  is not perm itted  to in terpose i tse lf  be tw een  the  
people and  th e ir  National G overnm ent as  i t  seeks to do 
h e re .  W h eth e r  a S tatei concern is w ith  th e  proposed 
e n a c tm e n t  of a constitu tional a m e n d m e n t  or a n  o rd in a ry  
federa l  s ta tu te  i t  simply lacks th e  pow er to im pose any  
conditions on the  election of S en a to rs  an d  R e p r e s e n ta ­
tives, save neu tra l  provisions as to the  t im e, place, and  
m a n n e r  of elections p u r s u a n t  to Article 1, §4. As the  C ourt  
observed in U. S. Term L im its, Inc. v. T hornton, 514 U. S. 
779 (1995), the Elections C lause  is a ‘̂ r a n t  of a u th o r i ty  to 
is su e  procedural regu la tions,” and  n o t  ‘h source of pow er 
to d ic ta te  electoral outcomes, to favor or d isfavor a c lass  of 
cand id a tes ,  or to evade im p o r ta n t  co n s t i tu t io na l  r e ­
s t r a in ts .” Id., a t  833-834. T he Elections C lause  th u s  
de legates  but limited power over federa l e lections to the
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Sta tes . Id., a t  804. The Court  rules, as i t  m ust, t h a t  th e  
am endm ents  to Article VIII of th e  Missouri C onsti tu tion  
do not regu late  th e  t im e or place of federal elections; 
ra th e r ,  those provisions a re  an  a t tem p t  to control th e  
actions of the Stated congressional delegation.

The dispositive p rinc ip le  in th is  case is fu n d am en ta l  to 
th e  Constitution, to th e  id ea  of federalism, an d  to th e  
theory of rep resen ta t ive  governm ent. The principle is t h a t  
Senato rs  and R e p re sen ta t iv es  in th e  N ational G o v ern m en t 
a re  responsible to th e  people who elect them , n o t  to th e  
S ta tes  in which they reside . The Constitu tion  w as ra tif ied  
by Conventions in th e  severa l  S tates , n o t  by th e  S ta te s  
them selves, IJ. S. Const., A rt .  VII, a historical fact a n d  a 
constitutional im p era t ive  which  underscore th e  p ro p o s i­
tion th a t  the C onsti tu tion  w as ordained and es tab lished  
by the people of the  U n ited  S ta tes .  U. S. Const., p ream ble . 
T he  idea of federa lism  is t h a t  a N ational L eg is la tu re  
enac ts  laws which b ind  th e  people as indiv iduals, n o t  as 
citizens of a S tate; and , i t  follows, freedom is m ost secure  
if th e  people them selves, n o t  the  S ta tes  as in te rm ed ia r ies ,  
hold th e ir  federal leg is la to rs  to account for the  conduct of 
th e ir  office. If  s ta te  e n a c tm e n ts  were allowed to condition 
or control certa in  ac tions of federal legislators, a c c o u n t­
ability  would be b lu rred , w ith  the  legislators h av ing  th e  
excuse of saying t h a t  they  did not act in the  exercise of 
th e ir  b e s t  ju d g m e n t  b u t  sim ply  in conformance w ith  a 
s ta te  m andate . As no ted  in  th e  concurring opinion in 
T hornton, ‘[njothing in th e  Constitu tion  or The F ed e ra l is t  
P ap e rs  . . . supports  th e  idea  of s ta te  in terference w ith  th e  
m ost basic re la tion  b e tw een  th e  National G overnm ent an d  
i ts  citizens, th e  selection of legislative rep re sen ta t iv e s .” 
514 U. S., a t 842. Y et t h a t  is  ju s t  w hat M issouri seeks to 
do th rough  its law — to w ield  th e  power g ran ted  to i t  by  th e  
Elections Clause to h an d ic a p  those who seek federal office 
by affixing pejorative labels  nex t  to th e ir  n am es  on th e  
ballot if they  do not p ledge to support  the  Stated preferred
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position  on a ce r ta in  issue. N e i th e r  th e  design  of th e  
C onsti tu t io n  nor sound principles of re p re s e n ta t iv e  g o v ­
e rn m e n t  are consis ten t with th e  r ig h t  or p ow er of a S ta te  
to in te r fe re  w ith  th e  direct line of accoun tab ili ty  b e tw e en  
th e  N a tiona l  L eg is la tu re  and  the  people who elec t  it. F o r  
th e se  rea so n s  A rticle VIII is void.

T h is  said, i t  m u s t  be noted t h a t  when th e  C o n s t i tu t io n  
w as  enacted , respectfu l petitions to leg is la to rs  w ere  an  
accepted  mode of u rg ing  legislative action. See W. M ille r,  
A rg u ing  A bout Slavery  105-107 (1995). T h is  r ig h t  is 
p rese rved  to indiv iduals  (the people) in th e  F i r s t  A m e n d ­
m en t.  Even if  a S ta te ,  as an  entity , is n o t  i tse lf  p ro tec ted  
by th e  Peti t ion  C lause, there  is no princ ip le  p ro h ib it in g  a 
s t a te  leg is la tu re  from lollowing a para l le l  cou rse  an d  by  a 
m em oria l  resolution  requesting  th e  C ongress  of th e  U n i te d  
S ta te s  to pay heed  to certa in  s ta te  concerns. F rom  th e  
e a r l ie s t  days of our  Republic to th e  p re s e n t  t im e ,  S ta te s  
h a v e  done so in th e  context of federal leg is la tion . See, e.g ., 
22 A n n a ls  of Cong. 153-154 (1811) (rep r in t in g  a re so lu t io n  
by th e  G enera l Assembly of th e  C o m m o nw ea lth  of P e n n ­
sy lv an ia  req u es t in g  th a t  the  c h a r te r  of th e  B a n k  of th e  
U n i te d  S ta te s  no t be renewed); 2000 Ala. A cts  66 ( r e ­
q u e s t in g  ta rg e te d  relief for M edicare  cuts); 2000  K an . 
Sess. Law s ch. 186 (urging Congress to allow s ta te -  
in sp ec ted  m ea t  to be shipped in in te r s ta te  com m erce). 
In deed , the  s i tu a t ion  was even m ore com plex in th e  e a r ly  
d ay s  of our N ation , when S en a to rs  w e re  ap p o in te d  by 
s t a te  leg is la tu res  r a th e r  th a n  directly e lected . A t t h a t  
tim e, it  ap p ea rs  t h a t  some s ta te  leg is la tu re s  followed a 
p rac t ice  of in s tru c t in g  the S en a to rs  w hom  th e y  h a d  a p ­
po in ted  to pass  legislation, while only r e q u e s t in g  t h a t  th e  
R epr  .sen ta tives ,  who had been elected b y  th e  people, do 
so. See 22 A n n als  of Cong. 153-154 (1811). I do n o t  b e ­
lieve t h a t  the  s i tu a t ion  should be any  d if fe ren t  w ith  r e ­
spec t to a proposed constitutional a m e n d m e n t ,  a n d  in d eed  
h is to ry  h e a rs  th is  out. See, e.g., 13 A n n a ls  of Cong. 9 5 -9 6
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(1803) (reprinting a reso lu tion  from th e  S ta te  of V erm on t 
an d  th e  Commonwealth of M a ssa c h u se t ts  req u es t in g  t h a t  
Congress propose to the  leg is la tu res  of th e  S ta te s  a c o n s t i ­
tu tio n a l  am endm ent ak in  to the  Tw elfth  A m endm ent) . 
T h e  fact th a t  the M em bers of th e  F i r s t  Congress decided 
n o t  to codify a r ig h t  to in s t ru c t  legislative rep re sen ta t iv e s  
does not, in my view, prove t h a t  they  in tend ed  to p roh ib it  
nonbind ing  petitions or m em oria ls  by th e  S ta te  as  an  
en ti ty .

I f  there  are to be cases in which  a close question  ex is ts  
reg a rd in g  w hether th e  S ta te  h as  exceeded i ts  c o n s t i tu ­
tional authority  in a t te m p t in g  to in fluence congressional 
action, th is  case is no t one of th em . In  todaj^ case th e  
question  is not close. H ere  th e  S ta te  a t te m p ts  to in tru d e  
u pon  the rela tionship  be tw een  th e  people and  the ir  c o n ­
gressional delegates by seek ing  to control or confine the  
d iscretion  of those delegates, an d  th e  in te rference  is no t 
permissible.

W ith  these observations, I concur in th e  Courts opinion.
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JUSTICE T h o m a s , concurring  in P a r t s  I an d  IV a n d  
concurring  in th e  ju dg m ent.

I con tinue to believe th a t ,  because th ey  possess T e- 
se rved”powers, ‘th e  people of the  S ta te s  need not p o in t  to 
any  affirm ative  g r a n t  of pow er in the  Consti tu tion  in  o rd e r  
to p rescribe  qualifications for th e ir  re p re se n ta t iv e s  in  
Congress, or to au th o rize  th e i r  elected s ta te  leg is la to rs  to 
do so.” V. S. Term L im its, Inc. v. Thornton, 514 U. S. 779, 
846 (1995) (THOMAS, J . ,  dissenting). For th is  rea so n ,  I 
d isagree  w ith  th e  Courts premise, derived from U. S. 
Term L im its, t h a t  the  S ta te s  have no au th o r i ty  to r e g u la te  
congressional elections except for th e  au th o r i ty  t h a t  th e  
C o n sti tu t io n  expressly  delegates to them . See an te , a t  11. 
N onetheless , the  p a r t ie s  conceded th e  validity  of th is  
p rem ise , see B rief for Pe ti t ione r  25-26; B rief  for R e s p o n ­
d e n ts  12-13, an d  I therefore concur.
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Ch i e f  J u s t ic e  R e h n q u is t , with w hom  J u s t i c e  OC o n - 
NOR joins, concurring in th e  ju dg m ent.

I would affirm the  ju d g m e n t  of the  C o u rt  of Appeals , b u t  
on th e  ground th a t  M is s o u r i  Article  V III v io la tes  th e  
F i r s t  A m endm ent to th e  U nited  S ta te s  C o n sti tu tion . 
Specifically, I believe t h a t  Article V III  v io la tes  th e  F i r s t  
A m en d m e n t  r igh t of a political cand idate , once law fully  on 
th e  ballot, to have his n am e  ap p e a r  u nacco m pan ied  by 
pejorative language req u ired  by th e  S ta te .  O u r  b a l lo t  
access cases based on F i r s t  A m en d m e n t  g rounds h av e  
ra re ly  distinguished betw een  th e  r ig h ts  of c a n d id a te s  an d  
th e  r igh ts  of voters. In  B u llock  v. C arter, 405 U. S, 134, 
143 (1972), we said: ‘IT]he r ig h ts  of vo ters  an d  th e  r ig h ts  
of cand ida tes  do not lend th em selves  to n e a t  sep a ra t io n ;  
law s th a t  affect cand id a tes  alw ays have  a t  le a s t  som e 
theoretical, correlative effect on voters .” A nd  in A n d erso n  
v. Celebrezze, 460 U. S. 780, 787 (1983), we said  t h a t  ‘Vo t- 
ers  can a s se r t  th e ir  preferences only th ro u g h  ca n d id a te s  or 
p a r t ie s  or both.” Actions such as th e  p re s e n t  one ch a  1- 
leng ing  ballot p rovisions h av e  in m ost in s tan ce s  b een  
b ro u g h t  by the cand id a tes  them selves , a n d  no one q u e s ­
tion s  the s tand ing  of re sp o n d en ts  G ra lik e  an d  H a rm o n  to
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ra ise  a F i r s t  A m en d m en t challenge to such laws.*

Article I, §4, provides th a t  ‘lt]he T im es, P laces .\nd 
M an n e r  of holding Elections for S en a to rs  an d  R e p re s e n ta ­
tives, shall be p rescribed  in each S ta te  by th e  L eg is la tu re  
th ereo f  . . . M issouri justif ies  Article VIII as a ‘time, 
place, and m an n e r” regu la tion  of election. R estr ic tions of 
th is  k ind  a re  valid ‘Jmovided t h a t  th ey  a re  justif ied  w it fl­
ou t reference to the  co n ten t  of the  reg u la ted  speech, t h a t  
th ey  are narrow ly  ta ilo red  to serve a s ign ifican t g o v e rn ­
m en ta l  in te res t,  and  t h a t  they  leave open am ple  a l t e r n a ­
tive channels  for com m unication  of th e  in form ation .” 
C lark  v. C om m unity fo r  C reative Non-Violence, 468 U. S. 
288, 293 (1984). M is so u r i  Article VIII flunks two of 
th e se  th re e  requ irem en ts .  Article VIII is not only not 
con ten t  n eu tra l ,  b u t  i t  ac tua l ly  d isc r im ina tes  on th e  b as is  
of v iew poin t because only those  can d id a tes  who fail to 
conform to the Statel position  receive derogatory  labels. 
The resu l t  is th a t  the  S ta te  injects i tse lf  in to  th e  election 
process a t  an  absolutely  critical point— th e  composition of 
th e  ballot, which is the  l a s t  th ing  th e  voter sees before he  
m ak es  his choice— and  does so in a w ay t h a t  is n o t  n e u tra l  
a s  to  issues or cand idates . T he  can d id a tes  who a re  th u s  
sing led  out have no m ean s  of rep ly ing  to th e i r  des ignation  
w hich  would be equally  effective w ith  th e  voter.

I n  A nderson  v. M artin , 375 U. S. 399 (1964), we held  a 
L ouis iana  s ta tu te  req u ir in g  th e  d esigna tion  of a candi- 
dateS race on the  ba llo t violated th e  E q ua l  Pro tec tion

*The Court of Appeals upheld their First Amendment claim, but 
based its reasoning on the view that the ballot statements were 'to m- 
pelled speech” by the candidate, and therefore ran afoul of cases such 
as Wooley v. Maynard, 430 U. S. 705 (1977). 1 do not agree with the 
reasoning of the Court of Appeals. I do not believe a reasonable voter, 
vi, ./mg the ballot labeled as Article VIII requires, would think that the 
canciiuate in question chose to characterize himself as having 'Hisr e- 
garded votersinstructions”or as ‘having declined to pledge"to support 
term limits.



Rehnquist, C. J., concurring in judgment
Clause. In describing th e  effect of such a designation , th e  
Court said: ‘[B]y d irec ting  th e  citizen^ a t ten t io n  to th e  
single consideration of race  or color, th e  S ta te  in d ica tes  
th a t  a candidate^ race o r  color is a n  im p o rtan t— p e rh a p s  
p a ra m o u n t— consideration  in the  citizen^ choice, w hich  
m ay decisively influence th e  citizen to  cas t  h is  b a l lo t  a long  
racial l ines.” Id.., a t  402. So, too, h e re  the  S ta te  h a s  c h o ­
sen one an d  only one is su e  to com m ent on the  position  of 
the  candidates . D u r in g  the  cam paign , th ey  m ay  d eb a te  
tax reform, Social Security , n a tiona l security, an d  a h o s t  of 
o ther issues; bu t w hen  i t  comes to th e  ba llo t on w hich  one 
or th e  o the r  of th em  is chosen, the  S ta te  is say ing  t h a t  th e  
issue of te rm  lim its is p a ra m o u n t .  A lthough  u t te re d  in  a 
d ifferent context, w h a t  we said  in P olice D ep artm ent o f  
C hicago  v. M osley, 408 U. S. 92, 96 (1972) is equally  a p p l i ­
cable here: ‘[Government] m ay not select which is su es  a re  
w orth  discussing  or d eb a tin g .”

If  o th e r  M issouri officials feel s trongly  abou t th e  need  
for te rm  limits, they  a r e  free to u rge  rejection of c a n d i ­
da tes  who do not sh a re  th e i r  view an d  refuse  to ‘ta k e  th e  
pledge.” Such ca n d id a te s  are  able to respond  to t h a t  so r t  
of speech with speech of th e i r  own. B u t the  S ta te  i tse lf  
m ay not skew the  ba llo t  lis tings in th is  w ay w i th o u t  v io ­
la t in g  th e  F irs t  A m en d m en t .

Cite as: 531 U. S. (2001) 3
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April 5, 2001

House Committee on State Affairs 
Alaska State Legislature 
Juneau, Alaska 99801-1182

RE: HB 189: Term Limits and Term Limit Pledges

Dear Honorable Members,

It is my understanding that you are having a hearing on this bill on April 12. I would 
appreciate it if this letter could be made a part of the record of testimony on the subject 
bill.

1 support this measure and urge its passage. I was reminded of the provisions of state law 
when confronted with this term limits language on the ballot in the last election. This 
kind of government sponsored electioneering is totally out of place on the ballot which 
should be kept clean so as not to impede a voters choice. How can we penalize z voter 
for campaigning within a hundred feet of the polling booth when we have the state of 
Alaska campaigning on an issue right in the privacy of the polling booth? The State is 
saying that the term limits issue is important more than any other issue before the voters, 
which is nonsense. I happen to support Representative Young’s position on term limits 
and as a voter I resent the State implying that there may be something wrong with his 
position on the ballot.

In addition to the policy reasons for supporting the repeals provided for in HB 189, as a 
lawyer and former Attorney General I am sensitive to the legal problems with these 
provisions of our statutes. The government has no business telling us why we should 
vote for a candidate. This is a First Amendment issue. While I understand Attorney 
General Botelho has toned down the effect of the statutes in an attempt to give the 
legislative intent some life, I fear he has not been stern enough. The government can 
abridge free speech by singling out an issue of policy discussion for government control.
I fear it has done so here.

Under any analysis there is little gained here but the possibility of a lawsuit, a suit which 
1 anticipate would be lost by the government. I have been asked whether I would bring a 
constitutional case against these sections, but why waste government and personal assets 
on defending such an action when the policy is so bad, however the Supreme Court may 
rule? Let the legislature act.
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1 urge you to enact this bill and repeal these provisions that constrain the right of the 
public to consider a clean ballot in exercising the right to vote.

Sincerely,

cc: Attorney General Botelho





L E G A L  S E R V I C E S

(907 ) 465 -3867 o r 465 -2450 
FAX (907 ) 465 -2029 
Mail S top 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA S ta te Capito l 
Juneau , A laska 99801-1182 

D e live rie s to : 129 6 th St., Rm . 329

M E M O R A N D U M April 6 , 2001

SUBJECT: Constitutionality of June 1 Deadline for Nominating Petitions 
(CSHB 193(JUD), Work Order No. 22-GH1089\O)

TO:

FROM:

Representative Norman Rokeberg 
Attn: Heather Martel Nobrega

Kathryn L. Kurtz 
Legislative Counsel

I have just received a copy of the Alaska Superior Court order granting a preliminary 
injunction in Sykes v. State, 3AN-90-7508-CI. In that order, Judge Fabe found:

The August 1 deadline for filing nominating petitions is unconstitutional for the 
reasons stated on the record, 9/20/90, and that any deadline which precedes the 
date of the primary election would not pass constitutional scrutiny under either a 
balancing test or the compelling state interest test.

This decision was apparently not appealed by the state.

Although this decision is not published, the reasoning is consistent with what one might 
expect given the federal cases cited in my April 5 memo to you. Again, in order to avoid 
a potential first amendment challenge, it would be advisable to change the deadline for 
filing nominating petitions from June 1 to the date of the primary election.

KLK:jhb 
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L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M April 5, 2001

SUBJECT:

TO:

FROM:

Date of Filing Nominating Petitions
(Work Order No. 22-GH1089\O, CSHB 193(JUD))

Representative Norman Rokeberg, Chair 
House Judiciary Committee 
Attn: Heather Martel Nobrega

Kathryn L. Kurtz 
Legislative Counsel

Enclosed is the committee substitute you requested, incorporating the conceptual 
amendment.

In order to preclude the appearance of candidates nominated by petition on any party's 
primary ballot, this bill does the following:

• changes AS 15.25.190 to provide that the names of candidates nominated by
petition will appear on the general election ballot rather than the primary ballot;

• changes AS 15.25.200 to reflect the change noted above;
• repeals AS 15.25.205, since most of it relates to the primary;
• adds a subsection to AS 15.25.180 requiring that candidates for governor

nominated by petition provide the name of the candidate for lieutenant governor 
running jointly with them, to replace that aspect of AS 15.25.205 and maintain 
consistency with Article III, section 8 of the Constitution of the State of Alaska 
(which refers to candidates running jointly, and provides in part: "In the general
election the votes cast for a candidate for governor shall be considered as cast also
for the candidate for lieutenant governor running jointly with him. The candidate 
whose name appears on the ballot jointly with that of the successful candidate for 
governor shall be elected lieutenant governor.");

• changes AS 15.25.185 to reflect the repeal of AS 15.25.205; and
« changes the title to include a reference to nomination for the general election, to

cover the changes in nomination by petition.

This draft docs not change the deadline for filing nominating petitions, which is June 1 in 
the current statutes. This may raise a constitutional issue, since it puts the deadline well 
before the date of the election.



Representative Norman Rokeberg
April 5,2001
Page 2

In Anderson v. Celebrezze, 460 U.S. 780 (1982), the United States Supreme Court 
invalidated a March deadline for independent candidates wishing to appear on the 
November general election ballot, holding that the early deadline burdened voters' 
freedom of choice and association without an adequate administrative justification. The 
court provided the following process for analyzing challenges to state election laws:

[A court] must first consider the character and magnitude of the asserted 
injury to the rights protected by the First and Fourteenth Amendments that 
the plaintiff seeks to vindicate. It then must identify and evaluate the 
precise interest put forward by the State as justification for the burden 
imposed by its rule. In passing judgment, the Court must not only 
determine the legitimacy and strength of each of those interests, it also 
must consider the extent to which those interests make it necessary to 
burden the plaintiffs rights.

Id. at 789. Still, the court also acknowledged that "the State's important regulatory 
interests are generally sufficient to justify reasonable, nondiscriminatory restrictions." Id. 
at 1570.

Two recent federal court cases have applied Anderson case analysis to uphold statutory 
schemes placing the filing deadline for nominating petitions on the same day as the 
primary election. Coucil of Alternative Political Parties v. Hooks, 179 F.3d 64 (3d Cir.
1999); Wood v. Meadows. 207 F.3d 708 (4th Cir. 2000).

Prior to 1995, candidates nominated by petition in Alaska were listed on the general 
election ballot, and the deadline for filing nominating petitions was August 1. The 
attorney general's office informs me that this deadline was challenged in superior court, 
and changed to the date of the primary election. The state did not appeal, so there is no 
published decision, and 1 have not yet had the opportunity to review a copy of the 
superior court's order in the case.

If you have any questions, please call.

KLK:med
01-060.med

Enclosure
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STATE OF ALASKA State Capitol 
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Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M April 5, 2001

SUBJECT: Conceptual Amendment to

FROM:

TO:

Kathryn L. Kurtz t l f -  
Legislative Counsel

Representative Norman Rokeberg 
Attn: Heather Martel Nobrega

Enclosed is the committee substitute you requested, incorporating the conceptual 
amendment. In order to preclude the appearance of candidates nominated by petition on 
any party's primary ballot, this bill does the following:

• changes AS 15.25.190 to provide that the names of candidates nominated by
petition will appear on the general election ballot rather than the primary ballot;

<* changes AS 15.25.200 to reflect the change noted above;
• repeals AS 15.25.205, since most of it relates to the primary;
• adds a subsection to AS 15.25.180 requiring that candidates for governor 

nominated by petition provide the name of the candidate for lieutenant governor 
running jointly with them, to replace that aspect of AS 15.25.205 and maintain 
consistency with Article III, section 8 of the Constitution of the State of Alaska 
(which refers to candidates running jointly, and provides in part: "In the general
election the votes cast for a candidate for governor shall be considered as cast also
for the candidate for lieutenant governor running jointly with him. The candidate 
whose name appears on the ballot jointly with that of the successful candidate for 
governor shall be elected lieutenant governor.");

• changes AS 15.25.185 to reflect the repeal of AS 15.25.205;
• changes the title to include a reference to nomination for the general election, to

cover the changes in nomination by petition; and
• changes the deadline for filing nominating petitions, in order to avoid a potential

constitutional issue. See Anderson v. Celebrezze. 460 U.S. 780 (1982) (holding 
that a March deadline for independent candidates wishing to appear on the 
November general election ballot was too early, burdening the voters' freedom of 
choice and association without an adequate administrative justification).

If you have any questions, please call.

KLK:med
01-057.med

Enclosure
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O FFERED IN  T H E  H O U S E by Representative Kookesh
j u p

TO: CS HB 193 (STA)

Add a new subsection “(c) If a political party’s bvlaws do not permit voters not 

registered with a political party or registered with another political party to 

participate in that political party’s primary ballot all costs incurred bv the state to 

administer that political party’s primary election shall be reimbursed bv that 

political party”

• 1
New Text Underlined [DELETED TEXT BRACKETED)



TO: CS HB 193 (ST-A^
O—

1 Page3^ina-6"

2 Delete “not” _
I ̂  ’

3 Page 3, line^' following “writing”

4 Delete “or pasting in”

A M E N D M E N  ■'

O FFER ED  IN  T H E  HO U SE by Representative Kookesh

- 1  -
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22-GH1089U 
Kurtz 
4/4/01

CS FOR HOUSE BILL NO. 193( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the primary election; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodifie .aw of the State of Alaska is amended by adding a new section 
to read:

PURPOSE. The purpose of this Act is to
(1) comply with the decision of the United States Supreme Court in California 

Democratic Party v. Jones, 530 U.S. 567 (2000); and
(2 ) have a new system in place in time to conduct the next primary election in 

an orderly and efficient manner consistent with this court decision.
* Sec. 2. AS 15.25.010 is amended to read:

Sec. 15.25.010. Provision for primary election. Candidates for the elective 
state executive and state and national legislative offices shall be nominated in a 
primary election by direct vote of the people in the manner prescribed by this chapter. 
The director shall prepare and provide a primary election ballot for each 
political party. A voter registered as affiliated with a political party mav vote

WORK DRAFT WORK DRAFT WORK DRAFT

-1 -
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that party's ballot. A voter registered as nonpartisan or undeclared rather than 

as affiliated with a particular political party mav vote the political party ballot of 

the voter's choice unless prohibited from doing so under AS 15.25.014. A voter 

registered as affiliated with a political party may not vote the ballot of a different 

political party unless permitted to do so under AS 15.25.014.

* Sec. 3. AS 15.25 is amended by adding a new sectior to read:
Sec. 15.25.014. Participation in primary election selection of a political 

party's candidates, (a) Not later than 5:00 p.m., Alaska time, on September 1 of the 
calendar year before the calendar year in which a primary election is to be held, a 
political party shall submit a notice in writing to the director stating whether the party 
bylaws expand or limit who may participate in the primary election for selection of the 
party's candidates for elective state executive and state and national legislative offices. 
A copy of the party's bylaws expanding or limiting who may participate in the primary 
election for selection of the party's candidates, documentation required under (b) of 
this section, and other information required by the director, must be submitted along 
with the notice. The notice, bylaws, documentation, and other information required by 
the director shall be provided by the party's chairperson or another party official 
designated by the party’s bylaws.

(b) Once a political party timely submits a notice and bylaws under (a) of this 
section and the director finds that the party has met the requirements of this chapter 
and other applicable laws, the director shall permit a voter registered as affiliated with 
another party to vote the party's ballot if the voter is permitted by the party's bylaws to 
participate in the selection of the party's candidates and may not permit a voter 
registered as nonpartisan or undeclared to vote a parly's ballot if the party's bylaws 
restrict participation by nonpartisan or undeclared voters in the party's primary. 
However, for a subsequent primary election, the party shall timely submit another 
notice, bylaws, documentation, and other information under (a) of this section if the 
party's bylaws regarding who may participate in the primary election for selectio: of 
the party's candidates change.

(c) Party bylaws required to be submitted under (a) of this section must be 
precleared by the United States Department of Justice under 42 U.S.C. 1973c (sec. 5,

CSHB 193( ) -2-
New Text: Underlined [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 22-GH1089V)

Voting Rights Act of 1965) before submission. Documentation of the preclearance 
must accompany the bylaws submitted under (a) of this section.

* Sec. 4. AS 15.25.060 is repealed and reenacted to read:
Sec. 15.25.060. Preparation and distribution of ballots, (a) The primary 

election ballots shall be prepared and distributed by the director in the manner 
prescribed in this section. The director shall prepare and provide a primary election 
ballot for each political party that contains all of the candidates of that party for 
elective state executive and state and national legislative offices. The director shall 
print the ballots on white paper and place the names of all candidates who have 
properly filed in groups according to offices. The order of the placement of the names 
for each office shall be as provided for the general election ballot. Blank spaces may 
not be provided on the ballot for the writing or pasting in of names.

(b) A voter may vote only one primary election ballot. A voter may vote a 
political party ballot only if the voter is registered as affiliated with that party, is 
allowed to participate in the party primary under the party's bylaw's, or is registered as 
nonpartisan or urdeclared rather than as affiliated with a particular political party and 
the party's bylaws do not restrict participation by nonpartisan or undeclared voters in 
the party's primary. For the purpose of determining which primary election ballot a 
voter may use, a voter's party affiliation is considered to be the affiliation registered 
with the director as of the 30lh day before the primary election. If a voter changes 
party affiliation within the 30 days before the primary election, the voter's previous 
party affiliation shall be used for the determination under this subsection.

* Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

-3- CSHB 193( )
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In te rim  A ddress:
119 N. Cushman, Suite 211 
Fairbanks, AK 99701
(907 )-456 -5081 
Fax# (907 )-4 56 -8 245

Session Contact: 
(9 0 7 )-4 6 5 -3 71 9 
FAX# (907)-465-3258 

State Capitol 
Room 102

REPRESENTATIVE JOHN COGHILL

CSHB 193(STA) PRIMARY ELECTION 
Sponsor Statement

The United States Supreme Court ruled in California Democratic Party et al. v. innes. 
Secretary of State, et al.. (530 U.S. 567, 2000) that the petitioners of California Proposition 
198 which implemented California’s blanket primary violated a political party’s right to 
association. Governor Knowles has completely disregarding this decision by introducing 
HB 193 and SB 146. His approach is to enact the blanket primary and leave it up to the 
party to exclude voters from participation.

The intent of California Democratic Party v. Jones was to implement a primary system that 
allows a party to nominate its candidates for the general election and provide a mechanism 
by which they could include voters other than registered party members. In the Courts 
decision was very explicit in this regard by citing Eli v. San Francisco County Democratic 
Central Committee, (489 U.S. 214)-

”In no area is the political association’s right to exclude more important than in its 
candidate-selection process. ;at process often determines the party’s positions on 
significant public policy issues, and it is the nominee who is the party’s ambassador 
charged with winning the general electorate over to its views. The First 
Amendment reserves a special place, and accords a special protection, for that 
process.”

California goes even further in protecting the right of inclusion:

“California blanket primary violates these principles [right to association]. 
Proposition 198 forces petitioners to adulterate their candidate-selection process— a 
poli'ical party’s basic function— by opening it up to person wholly unatfi 1 iated with 
the party, who may have different views from the party.

It is not the power of the State to include; it is the Party’s right to exclude. The legislation 
implementing a primary election should start at that point. My suggestion is that the director 
of elections prepares a primary election ballot for each political party. Any political party 
wanting to include participation of voters other than registered party members may provide

R t’u w t u i i u t i ' t ' .J iilin C o u li i lH 'f 'L I '. t l lS .s la k '.u k . i iN



written notice to the director o f  elections by 5:00 p.m. Novem ber l sl o f  the ca lendar year 
prior to the primary election lequesting that m em bers of other parties or unaffiliated m em ber 
be permitted access to the party ’s ballot.
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In te rim  A ddress:
119 N. Cushman, Suite 211 
Fairbanks, AK 99701 
(907)-456-5081 
Fax# (907M56-8245

REPRESENTATIVE JOHN COGHILL 
CSHB 193 SECTIONAL

Section 1. Intent language to comply with Democratic Party v. Jones, 530 U.S. 567(2000) 
and have a system in place in time for the 2002 Primary Election.

Section 2. Provides that the director shall prepare a primary ballot for each political party. 
It also provides that a person not registered with a political party many not vote that 
party’s ballot unless that political party has precleared by-laws and given written 
notice to the Division of Elections that allows persons other than persons registered 
with the party to voce the ballot.

Section 3. Provides that a party must submit written notice to the director of elections by 
5:00 p.m., Alaska Time on November 1 of the calendar year prior to the primary 
election that the party by-laws provide for provisions to vote in the primary different 
than those reflected on the primary ballot. The party’s by-laws must accompany the 
application. It provides that once this process is used, all subsequent primaries will 
use the expanded ballot until such time the party submits written notice of a new 
process. The U.S. Department of Justice must preclear the by-laws of the party 
before submission.

Section 5. The language all primary ballots will be printed on white paper and that each 
voter may vote only one primary ballot. The order of names on the ballot will be the 
same as the order would be in the general election and there will be no spaces for 
write-in candidates. It also provides that the voter’s party eligibility will be based on 
the voter’s registered party 30 days prior to the primary.

A L A S K A  S T A T E  H O U S E  O F  R E P R E S E N T A T I V E S

Session Contact: 
(907)-465-37!9
FAX# (907)-465-3258 

State Capitol 
Room 416

Section 6 . Effective date is immediate.
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State  Capitol 
Room 416

REPRESENTATIVE JOHN COGHILL

According to Black’s a primary election is a preliminary election. The primary election selects 
candidates for the general election. Historically, primary elections were a means of members of a 
political party to nominate or select their preference for their party candidate for the General 
Election.

It is noteworthy to cite Justice Rabinowitz in his April, 1996 dissent of O’Callashan v. Alaska. 
He stated:

In my view, Alaska’s blanket primary statute impermissibly burdens the Republican Party 
o f Alaska’s political rights o f association in violation o f the First and Fourteenth 
Amendments to the United State Constitution.’’

Rabinowitz argued that while the blanket primary did not specifically interfere with the 
Republican Party of Alaska’s right to have candidates on the primary ballot, the state prohibited 
the RPA from selecting candidates according to its chosen method.

California Democratic Party et al v. Jones. Secretary of State of California, et al, (530 U.S. 567,
2000), resulted in a U.S. Supreme Court decision mirroring Justice Rabinowitz dissent. This case 
came about when Proposition 198 implemented a blanket primary in the State of California in 
1996. The California Democratic Party, the California Republican Party, Libertarian Party of 
California, and the Peace and Freedom Party all had party rules prohibiting a person not registered 
members of their party from voting in their primary and challenged the blanket primary.

The U.S. Supreme Court in Cali foi ,ia Democratic Party et al v. Jones. Secretary of State of 
California, et al. No. 99-401, June 26, 2000, Justice Scalis drew the same conclusion and held:

“California’s blanket primary violates a political party’s First Amendment right o f association.”

This ruling simply says that political parties can, by the right to association, limits access to 
candidates of their party affiliation on the primary ballot.

Regardless of whether you approve of a closed primary or not. a closed primary is constitutional 
and the decision of voter accesa to a party’s primary ballot is one ot each political party.

I



PRIM ARY E L E C T IO N  -  A preliminary election for the nomination of candidates for office or 
of delegates to a party convention, designed as a substitute for party conventions. Such elections 
are classified as closed or open depending on whether or not tests of party affiliation are required.

-Black’s Law Dictionary, Sixth Edition, Page 1190; West Publishing Co., St. Paul, Minn. 1990

CLOSED PRIM A R Y  -  Exists where members of each political party participate in nominating 
candidates of that party, and the voters of one party are not allowed to nominate a candidate for 
another party.

-Black’s Law Dictionary, Sixth Edition, Page 255; West Publishing Co., St. Paul, Minn. 1990

G ENERAL EL E C T IO N  - One for a definite purpose, regularly occurring at fixed intervals 
without any requirement other than the lapse of time. One at which the officers to be elected are 
such as belong to the general government; that is, the general and central political organization of 
the whole state, as distinguished from an election of officers for a particular locality only.

-Black’s Law Dictionary, Sixth Edition, Page 518; West Publishing Co., St. Paul, Minn. 1990

POPULAR E L E C T IO N  -  Election by people as a whole, rather than by a select group of people. 

-Black’s Law Dictionary, Sixth Edition, Page 518; West Publishing Co., St. Paul, Minn. 1990
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Date: March 24,2001 
To: Representative John Coghill
From: Rynnieva Moss, Legislative Aide 
Re: Primary Election Legislation

As requested, I reviewed O ’Callaghan v. Alaska. 914 P. 2d 1250 (Alaska, 1996). Had Section 3 of 
your bill been in statute when the Alaska State Supreme Court heard this case, I believe the 
partially-closed primary would still be law.

In the Court’s finding, they base their decision on the argument of the State and the Alaskan 
Voters for an Open Primary that “a voter may change party registration immediately before voting 
in the partially-closed primary, which also facilitates raiding.” This rationale overshadowed the 
Republican Party of Alaska’s argument that the partially-closed primary was a means for the Party 
to protect itself against raiding.

The State argued that the blanket primary encouraged voter turnout, maximized voters’ freedom of 
choice, and ensures that officers elected are representative of the people to be governed. The 
Alaska Supreme Court in a primary saw these rights as inherent, when, in fact, this standard 
should apply to the general election.

GENERAL ELECTION - One fo r  a definite purpose, regularly occurring at fixed  
intervals without any requirement other than the lapse o f time. One at which the officers 
to be elected are such as belong to the general government; that is, the general and 
central political organization o f the whole state, as distinguished from an election o f 
officers fo r  a particular locality only.

-Black's Law Dictionary, Sixth Edition, Page 5IS; West Publishing Co., St. Paul, Minn. 1990

In O ’Callaghan, the Court’s final ruling was that both sides in this case had arguments with 
strengths and weaknesses and the Court’s function was not to resolve them. The Court only ruled 
the State's interest in a voter participation outweighed the RPA’s associational interests, therefore, 
the blanket primary statute is constitutional. The Court completely disregarded the rights of 
political parties, because raiding was potential anyway with the provision allowing voters to 
change their party affiliation at the polls.

In closing, I would just say that the Alaska Supreme Court has a history of making bad decisions. 
O ’Callaghan is one of those bad decisions.


