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Sec. 41.35.080. Permits.

The commissioner may issue a permit for the investigation, excavation, gathering, or
removal from the natural state, of any historic, prehistoric, or archeological
resources of the state. A permit may be issued only to persons or organizations
qualified to make the investigations, excavations, gatherings or removals and only if
the results of these authorized activities will be made available to the general public
through institutions and museums interested in disseminating knowledge on the
subjects involved. If the historic, prehistoric or archeological resource involved is
one which is, or is located on a site which is, sacred, holy, or of religious significance
to a cultural group, the consent of that cultural group must be obtained before a
permit may be issued under this section.

Sec. 41.35.090. Notice required of private persons.

Before any construction, alteration, or improvement of any nature is undertaken on a
privately owned, officially designated state monument or historic site by any person,
the person shall give the department three months notice of intention to construct on,
alter, or improve it. Before the expiration of the three-month notification period, the
department shall either begin eminent domain proceedings under AS 41.35.060(b) or
undertake or permit the recording and salvaging of any historic, prehistoric, or
archeological information considered necessary.

Sec. 41.35.100. Excavation and removal of historic, prehistoric, or archeological
remains on private land.

Before any historic, prehistoric, or archeological remains are excavated or removed
from private land by the department, the written approval of the owner shall first
be secured. When the value of the private land is diminished by the excavation or
removal, the owner of the land shall be compensated for the loss at a monetary sum
mutually agreed on by the department and the owner or at a monetary sum set by the

court.
Sec. 41.35.230. Definitions.
In AS 41.35.010 - 41.35.240, unless the context otherwise requires,

(1) "commission™ means the Alaska Historical Commission established in AS
41.35.300;

(2) "historic, prehistoric and archeological resources" includes deposits,
structures, ruins, sites, buildings, graves, artifacts, fossil' or other objects of
antiquity which prov'*o information pertaining to the hkamrical or prehistorical
culture of people in tate as well as to the natural history of the state.
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CITY OF

- N FAIRBANKS .

March 27, 2001

Representative Jim Whitaker
Alaska State Capital

Room 411

Juneau, AK 99801-1182

Re: House Bill 187

Dear Honorable Representative Whitaker

I am writing you in support of your sponsorship of House Bill 187. Your proposed bill will
be a deterrent and a protector fo; the City of Fairbanks’ cemeteries, and for all cemeteries

throughout Alaska.

As you are well aware, the City of Fairbanks is responsible for Clay Street Cemetery and
for Birch Hill Cemetery. Inthe past, there have been numerous occasions where graves
and monuments of the deceased, as well as, personal items belonging to families of the
deceased have been vandalized, stolen, ordesecrated. Clay Street Cemetery, a historical
site where many "old timers" have been laid to rest, has unfortunately been vandalized
repeatedly. For example, Mary Pedro, Felix Pedro’s wife has had her headstone broken,
painted, and removed many times by vandals. Birch Hill, the city’s current and active
cemetery has also experienced numerous vandal attacks. Deterring this destructive
behavior has been difficult with the current laws. Also, our budgetary situation eliminates

any possibility of placing a 24-hour gurrd at these locations.

As the "Cemetery Desecration Laws in Other States" report explains, there are currently
Federal laws protecting certain sections of cemeteries, i.e., the Archaeological Resources
Protection Act of 1979, the Native American Graves Protection and Repatriation
Regulations Act of 1990, and the Veterans’ Cemeteries Protection Act of 1997. However,
your House Bill 187 will be a deterrent to all vandals, in all sections, of Alaskan cemeteries.
Once enacted, your bill will change the lawfor those people obtaining perverse enjoyment
by desecrating a cemetery, from a misdemeanor to committing a crime of criminal mischief

in the second degree.

Representative Whitaker, since Alaska is a multi-cultural state, | trust you will share with
your fellow representatives the importance of individuals expressing their cultural heritage

through their various ways of grieving and burying their deceased. Additionally, | urge
your colleagues, in the House of Representatives, to understand the monetary value

associated with the loss of a family member is nil, when compared to the emotional loss
a family suffers when a loved one passes and later discovers the grave site has been

tiMcoldejn BEAST ctTY .. “extremely Alaakan
800 Cuxhmmn Street  Fairbanks, Alaska 99701*4015
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desecrated. It is appalling that these misguided people who have desecrated burial sites
are only charged with a misdemeanor. That is why | urge your colleagues to support
House Bill 187 to change the law from a misdemeanor, to committing a crime of criminal
mischief in the second degree for deplorable behavior relating to the destruction,

desecration, and vandalism of cemeteries and graves.

Thank you for your continued support of the City of Fairbanks and the great State of
Alaska.

Respectfully,

CITY OF FAIRBANKS

Public Works Director
2121 Peger Road
Fairbanks, AK 99709

(907) 459-6896

Lehers 01\Jacoby\HB 187.wpd\ga
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P.0. Box 196650
M unicipality Anchorage, Alaska 99519-6650
Telephone: (907) 343-6814

o f

George P. Wuereh, Mayor

MEM&%AEL PARK CIII\/IImJRY
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Anchorage

April 2,2001

Representative Jim Whitaker
State Capitol, Room 411
Juneau, AK 99801-1182

The Honorable Jim Whitaker,
Subject; Letter of Support, House Bill No. 187

The Municipality of Anchorage and more specificantly the staffofthe Anchorage Memorial Park
Cemetery offer our support to House Bill Number 187, “An Act relating to the destruction,
desecration, and vandalism of cemeteries and graves”.

Many of the major acts of destruction, desecration, and vandalism that permeated our cemetery in
the past have been mitigated by the 1992 installation of our fence. Still today, the families and
friends of our loved ones occasionally suffer the indignity of stolen statues and pushed over
headstones. Alsj, minor acts ofvandalism and desecration of graves continue at an alarming
rate. Since this isa public cemetery and access is uncontrolled during the day, these acts
generally'take the form of stealing decorations or moving decorations from one grave to another.
Additionally, in the summer we are continually persuading the inebriates who traverse our
cemetery not to drink alcoholic beverages or perform "personal” acts on and around the graves.

Purposeful cemetery damage in any form is a disgraceful, cowardly act. We support any action
to increase the penalty for these despicable acts perpetrated against the loved ones of our

community and hold those responsible at bay.

If 1 can be of any further assistance in this matter, please don’t hesitate to call me at 907-343-
6814.

Respectfully,

Cemetery Director

oc. TimRogers, MOA Legislative Team


http://www.ci.anchoragc.olt.us/ceiuetery
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MUNICIPALITY OF ANCHORAGE

Anchorage Memorial Park Cemetery
Fax Relay Form
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- [etterof S pootfor HB 187
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Message: Mr. Govaars,

| offer this Letter of Support for HB 187 In the hopes that it will assist
Representatll've ?NRFM Inthe approva? process.:ID

Please pass on my persnal thanks to him for sponspring such.a worthwhile Bill.
Aﬁﬁqu@% of orf]t]g/ on t%e |‘ a(‘iarls SCreens o{ m%rpl o’ﬁg unt|P|t hevl(};fens 0 one of
thelr loved ones, It IS ne¥erﬂwe ess vely Important legistation that will hopefully

reclce the occurrence ofa despicableact. .

et e A e

If1 can be of any further assistance, please don't hesitate to ask. Again, thank you
and Representat}/ve\/\mnakervery mﬂch. : y

Donald B. Warden
cc: Tim Roger, MOA Legislative Team
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To: Rep. Jim Whitaker
Alaska State Capitol Room 411
Juneau, Alaska 99801

Re: HB 187

Dear Sir:

| am very interested in going on record in support of HB 187. “An act relating to the
destruction, desecration, and vandalism of cemeteries and graves.”

| am involved with the restoration, preservation, and protection of cemeteries and
gravesites in Alaska. Since 1986 | have restored over 15 historical cemeteries and
received the 1988 volunteer of year award from the State of Alaska for this service. 1
have also received recognition locally, statewide, nationally and internationally for my
work in this area. Therefore | feci that | have many years of first hand experience in

cemetery preservation and maintenance.

Sir, for many years, vandalism, desecration, and cemetery destruction har taken its toll on
cemeteries and gravesites all across Alaska. On a daily basis cemeteries and gravesites
are disappearing due to neglect and destruction. When a community neglects its historical
gravesites and ignores their duty to preserve, protect, and honor their ancestors a grave
concern occurs as some community members begin to feel that it ia ok to vandalize and
destroy our sacred cultural heritage SItes.

Another grave concern is theft of grave artifacts associated with cemetery desecration and
neglect. Currently there is a lucrative market of Alaska Native artifacts and headstones
with Alaska Native symbols on them. As r caretaker of cemeteries and sacred sites often
| have to tell family members that their ancestors were desecrated and/or destroyed from
vandals. The families ofthe deceased are victims of this abuse and often times their pleas
go unnoticed as there are few laws in Alaska that relates to the desecration, destruction,

and vandalism ofcemeteries and graves.

Rep. Whitaker, thank you for sponsoring HB 187 this bill will help to preserve, protect
and honor our ancestors for many years to come. | fully support HB 187 on grave
concerns.

Robert Sam
Cemetery Caretaker
Sitka Alaska



FW: cemetery legislation

lof!

Subject: FW: cemetery legislation
Date: Wed, 11 Apr 2001 11:59:33 -0800
From: "Ann Ringstad" <ann.ringstad@alaska.edu>
To: "Jim Whitaker" <representativejim_whitaker@ legis.state.ak.us>,
"Janet Seitz" <janet.seitz@ legis.state.ak.us>

Original Message-—-—-—--
From: Maribeth Murray fmailto:ffmsm@ uaf.edul
Sent: Monday, April 09, 2001 1:28 PAM
To: Ann Ringstad
Subject: cemetery legislation

Dear Ms. Ringstad

I have reviewed the legislation regarding the changes to the cemetery
portion. There is no need for concern here as these proposals are
already covered by Federal NAGPRA legislation and the Historic
Preservation Act.

Maribeth Murray
Assistant Professor, Anthropology, UAF

1 00f

4/11/01 12:12 PM
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Sec. 11.46.482. Criminal mischief in the second degree.

(@) A person commits the crime of criminalmischief in the second degree if, having no right
to do so or any reasonable ground to believe theperson has such a right,

(1) with intent to damage property of another, the person damages properly of another in an
amount of $500 or more;

(2) the person tampers with an oil or gas pipeline or supporting facilityoran airplaneor
helicopter with reckless disregard for the risk of harm toor loss of the property; or

(3) the person recklessly creates a risk of damage in an amount exceeding $100,000 to
properly of another by the use of widely dangerous means.

4) [Repealed, § 11 clx 71 SLA 19%]
(5) [Repealed, § 11 ch 71 SLA 1996.]

(b) Criminal mischief in the second degree is a class C felony.
(8 4 ch 166 SLA 1978; am 8§ 13 ch 102 SLA 1980; am 8 1ch 2 SLA 1991; am 811 ch 71SLA
1996)
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Sec. 12.55.035. Fines.

(a) Except as provided in AS 12.55.036, upon conviction of an offense, a defendant may be
sentenced to pay a fine as authorized in this section or as otherwise authorized by law.

(b) Except as provided in AS 12.55.036, upon conviction of an offense, a defendant who is
not an organization may be sentenced to pay, unless otherwise specified in the provision of law
defining the offense, a fine of no more than

(1) $75,000 for murder in the first or second degree, attempted murder in the first degree,
sexual assault in the first degree, sexual abuse of a minor in the first degree, kidnapping, or
misconduct involving a controlled substance in the first degree;

(2) $50,000 for a class A, B, or C felony;
(3) $5,000 for a class A misdemeanor;
(4) $1,000 for a class B misdemeanor;

(5) $300 for a violation.

(c) Except as provided in AS 12.55.036, upon conviction of an offense, a defendant that is an
organization may be sentenced to pay a fine not exceeding the greater of

(1) an amount that is
(A) $500,000 for a felony offense or for a misdemeanor offense that results in death;
(B) $200,000 for a class A misdemeanor offense that does not result in death;

(C) $25,000 for a class B misdemeanor offense that does not result in death;

(D) $10,000 for a violation;
(2) two times the pecuniary gain realized by the defendant as a result of the offense; or

(3) two times the pecuniary damage or loss caused by the defendant to another, ortothe
property of another, as a result of the offense.

(d) If a defendant is sentenced to pay a fine, the court may grant permission for the payment
to be made within a specified period of time or in specified installments.

(e) In imposing a fine under (c) of this section, in addition to any other relevant factors, the
court shall consider

Q) measures taken by the organization to discipline an officer, director, employee, or agent of
the organization;

Oy e ol A MitfenikiLr SCnyeny e, et Flc oG Aligsed



(2) measures taken by the organization to prevent a recurrence of the offense;

(3) the organization's obliga':on to make restitution to a victim of the offense, and the extent
to which imposition of a fine will impair the ability of the organization to make restitution; and

(4) the extent to which the organization will pass on to consumers the expense of the fine.

(0 In imposing a fine, the court may not reduce the fine by the amount of a surcharge or
otherwise consider the applicability of a surcharge to the offense.

(8 12 ch 166 SLA 1978; am 8§ 17 ch 45 SLA 1982; am 8 26 ch 143 SLA 1982; am 8§ 4 ch 59
SLA 1988; am § 18ch 85 SLA 1988; am 881,2 ch 142 SLA 1990; am 8 2 ch 71 SLA 1992; am
§82-4 ch 79 SLA 1994; am § 3 ch 56 SLA 1998)
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Sec. 12.55.125. Sentences of imprisonment for felonies.

(a) A defendant convicted of murder in the first degree shall be sentenced to a definite term
of imprisonment of at least 20 years but not more than 99 years. A defendant convicted of murder
in the first degree shall be sentenced to a mandatory term of imprisonment of 99 years when

(1) the defendant is convicted of the murder of a uniformed or otherwise clearly identified
peace officer, fire fighter, or correctional employee who was engaged in the performance of

official duties at the time of the murder;

(2) the defendant has been previously convicted of

(A) murder in the first degree under AS 11.41.100 or former AS 11.15.010 or 11.15.020;
(B) murder in the second degree under AS 11.41.110 or former AS 11.15.030; or

(C) homicide under the laws of another jurisdiction when the offense of which the defendant
was convicted contains elements similar to first degree murder under AS 11.41.100 or second

degree murder under AS 11.41.110;

(3) the court finds by clear and convincing evidence that the defendant subjected the murder
victim to substantial physical torture; or

(4) the defendant is convicted of the murder of and per ~>nally caused the death of a person,
other than a participant, during a robbery.

(b) A defendant convicted of attempted murder in the first degree, solicitation to commit
murder in the first degree, conspiracy to commit murder in the first degree, kidnapping, or
misconduct involving a controlled substance in the first degree shall be sentenced to a definite
term of imprisonment of at least five years but not more than 99 years. A defendant convicted of
murder in the second degree shall be sentenced to a definite term of imprisonment of at least 10
years but not more than 99 years. A defendant convicted of murder in the second degree shall be
sentenced to a definite term of imprisonment of at least 20 years but not more than 99 years when
the defendant is convicted of the murder of a child under 16 years of age and the court finds by
clear and convincing evidence that the defendant (1) was a natural parent, a stepparent, an
adopted parent, a legal guardian, or a person occupying a position of authority in relation to the
child; or (2) caused the death of the child by committing a crime against a person under AS
11.41.200 - 11.41.530. In this subsection, "legal guardian™ and "position of authority” have the

meanings given in AS 11.41.470.

(c) A defendant convicted of a class A felony may be sentenced to a dcfin: .erm of
imprisonment of not more than 20 years, and shall be sentenced to the following umptive
terms, subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(1) if the offense is a first felony conviction and docs not involve circumstances described in
(2) of this subsection, five years;
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(2) if the offense is a first felony conviction

(A) other than for manslaughter and the defendant possessed a firearm, used a dangerous
instrument, or caused serious physical injury during the commission of the offense, or knowingly
directed the conduct constituting the offense at a uniformed or otherwise clearly identified peace
officer, fire fighter, correctional employee, emergency medical technician, paramedic, ambulance
attendant, or other emergency responder who was engaged in the performance of official duties at

the time of the offense, seven years;

(B) for manslaughter and the conduct resulting in the conviction was knowingly directed
towards a child under the age of 16, seven years;

(3) if the offense is a second felony conviction, 10 years;

(4) if the offense is a third felony conviction and the defendant is not subject to sentencing
under (1) of this section, 15 years.

(d) A defendant convicted of a class B felony may be sentenced to a definite term of
imprisonment of not more than 10 years, and shall be sentenced to the following presumptive
terms, subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(1) if the offense is a second felony conviction, four years;
(2) if the offense is a third felony conviction, six years.

(3) [Repealed, s 0 ch 6 SL[ 1996.]

(e) A defendant convicted of a class C felony may be sentenced to a definite term of
imprisonment of not more than five years, and shall be sentenced to the following presumptive

terms, subject to adjustment as provided in AS 12.55.155 - 12.55.175:
(1) if the offense is a second felony conviction, two years;
(2) if the offense is a third felony conviction, three years.

3) [Repealed, £ 6 cli 6 SLA 1996.]

(4) if the offense is a first felony conviction, and the defendant violated AS 08.54.720(a)(15),
one year.

(fj 1f a defendant is sentenced under (a) or (b) of this section,

(1) imprisonment for the prescribed minimum or mandatory term may not be suspended
under AS 12.55.080;

(2) imposition of sentence may not be suspended under AS 12.55.085;

(3) imprisonment for the prescribed minimum or mandatory term may not be reduced, except
as provided in (j) of this section.
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() If a defendant is sentenced under (0), (d)(1), (d)(2), (e)(1), (e)(2), (e)(4), or (i) of this
section, except to the extent permitted under AS 12.55.155 -12.55.175,

(1) imprisonment may not be suspended under AS 12.55.080;
(2) imposition of sentence may not be suspended under AS 12.55.085;

(3) terms of imprisonment may not be otherwise reduced.

(h) Nothing in this section or AS 12.55.135 limits the discretion of the sentencing judge
except as specifically provided. Nothing in (a) of this section limits the court's discretion to
impose a sentence of 99 years imprisonment, or to limit parole eligibility, for a person convicted
of murder in the first or second degree in circumstances other than those enumerated in (a).

(i) A defendant convicted of sexual assault in the first degree or sexual abuse of a minor in
the first degree may be sentenced to a definite term of imprisonment of not more than 30 years,
and shall be sentenced to the following presumptive terms, subject to adjustment as provided in

AS 12.55.155 -12.55.175:

(1) if the offense is a first felony conviction and does not involve circumstances described in
(2) of this subsection, eight years;

(2) if the offense is a first felony conviction, and the defendant possessed a firearm, used a
dangerous instrument, or caused serious physical injury during the commission of the offense, 10
years;

(3) if the offense is a second felony conviction, 15 years;

(4) if the offense is a third felony conviction and the defendant is not subject to sentencing
under (/) of this section, 25 years.

(j) A defendant sentenced to a (1) mandatory term of imprisonment of 99 years under (a) of
this section may apply once for a modification or reduction of sentence under the Alaska Rules of
Criminal Procedure after serving one-half of the mandatory term without consideration of good
time earned under AS 33.20.010, or (2) definite term of imprisonment under (I) of this section
may apply once for a modification or reduction of sentence under the Alaska Rules of Criminal
Procedure after serving the greater of (A) one-half of the definite term or (B) 30 years. A
defendant may not file and a court may not entertain more than one motion for modification or
reduction of a sentence subject to this subsection, regardless of whether or not the court granted

or denied a previous motion.

(k) A first felony offender convicted of an offense for which a presumptive term of
imprisonment is not specified under this section

@ may be sentenced to a term of unsuspended imprisonment that exceeds the presumptive
term for a second or third felony offender convicted of the same crime if the offender is
convicted of criminally negligent homicide and the victim is a child under the age of 16;
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(2) except as provided in (1) of this subsection, may not be sentenced to a term of
unsuspended imprisonment that exceeds the presumpl:,,e term for a second felony offender
convicted of the same crime unless the court finds by clear and convincing evidence that an
aggravating factor under AS 12.55.155(c) is present : that circumstances exist that would
warrant a referral to the three-judge panel under AS 12.0j.i65.

() Notwithstanding any other provision of law, a defendant convicted of an unclassified or
class A felony offense, and not subject to a mandatory 99-year sentence under (a) of this section,
shall be sentenced to a definite term of imprisonment of at least 40 years but not more than 99
years when the defendant has been previously convicted of two or more most serious felonies and
the prosecuting attorney has filed a notice of intent to seek a definite sentence under this
subsection at the time the defendant was arraigned in superior court. If a defendant is sentenced

to a definite term under this section,

(1) imprisonment for the prescribed definite term may not be suspended under AS 12.55.080;
(2) imposition of sentence may not be suspended under AS 12.55.085;

(3) imprisonment for the prescribed definite term may not be reduced, except as provided in
(j) of this section.

(m) Notwithstanding (a)(4) and (f) of his section, if a court finds that imposition of a
mandatory term of imprisonment of 99 years >.1 a defendant subject to sentencing under (a)(4) of
this section would be manifestly unjust, the court may sentence the defendant to a definite term
of imprisonment otherwise permissible under (a) of this section.

(8 12 ch 166 SLA 1978; am § 18 ch 45 SLA 1982; am 8§ 28 - 30 ch 143 SLA 1982; am § 8 ch
78 SLA 1983; am §81-3 ch 92 SLA 1983; am 8§85 ch 59 SLA 1988; am § 4 ch 37 SLA 1989;
am 88 23 - 25 ch 79 SLA 1992; am §5 ch 3 SLA 1994; am 88 1,2, 6 ch 6 SLA 1996; am 8§ 3 -
7 ch 7 SLA 1996; am 8 8 ch 30 SLA 1996; am § 4 ch 33 SLA 1996; am 8§ 9 - 11 ch 54 SLA
1999; am § I ch 65 SLA 1999; am 881,2 ch 49 SLA 2000)
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Sponsor Statement for HB 189

On February 28, 2001, in a case entitled Cook v. Grnlike, et aI, the United States Supreme
Court ruled that printing term limit pledges on the ballot next to a Congressional candidate's
name is unconstitutional. The Missouri act which was struck down required "DISREGARDED
VOTERS' INSTRUCTION ON TERM LIMITS" to be printed on ballots by the names of
members failing to take certain legislative acts in support of the proposed term limit
amendment. It also provided that "DECLINED TO PLEDGE TO SUPPORT TERM LIMITS" be
printed by the names of the non-incumbent candidates refusing to take a "Term Limit" pledge
to bring about a specified "Congressional Term Limits Amendment."

Through the Elections Clause, the Constitution delegated to the States the power to
regulate the "Times, Places, Maimer of holding Elections for Senators and Representatives,”
subject to a grant of authority to Congress to "make or alter such Regulations." The states may
regulate the incidents of sucii elections, including balloting, only within the exclusive
delegation of power under the Elections Clause.

The Supreme Court found that the requirement of printing on the ballot a candidate's
lack of acceptance of a term limit pledge was not a procedural regulation. It did not regulate
the time of elections; it did not regulate the place of elections; nor did it regulate the maimer of
elections. Rather, the court found, the requirement was plainly designed to favor candidates
who are willing to support the particular form of a term limits amendment, and to disfavor
those who either oppose term limits entirely or who would prefer a different proposal. The
Court stated that:

...it seems clear that the adverse labels handicap candidates at the
most crucial state in the election process-the instant before the
vote is cast. The labels imply that the issue 'is an important-
perhaps paramount-consideration in the citizen's choice, which
may decisively influence the citizen to cast his ballot' against
candidates branded as unfaithful. Thus far from regulating the
procedural mechanisms of elections, the Missouri act attempts to
dictate electoral outcomes. Such 'regulation' of congressional
elections simply is not authorized by the 'Elections Clause.’

Alaska statutes AS 15.15.500-575 require that "VIOLATED VOTER INSTRUCTION ON
TERM LIMITS" be printed on the ballot adjacent to the name of any respective state senator or
representative who failed to take appropriate action in support of a congressional term limit
amendment to the constitution, during the preceding term of office. The same shall be printed



on the ballot adjacent to the name of any United States Senator or Representative who also fails
to take appropriate action during the preceding term.

Non-incumbent candidates for United States Senator and Representative, and state
senator and representative who decline to take a "Term Limits' pledge shall have "DECLINED
TO TAKE PLEDGE TO SUPPORT TERM LIMITS" printed adjacent to their name on every
primary and general election ballot.

Any candidate for the United States Congress and the Alaska Legislature is permitted to
submit to the lieutenant governor an executed copy of the Term Limits Pledge set for in AS
15.15.560(b). The lieutenant governor shall place on every election ballot "Signed TERM
LIMITS pledge: Will serve no more than [3 terms] [2 terms]"” next to the name of any candidate
who has ever executed the Term Limits Pledge. In addition, "Broke TERM LIMITS pledge™
shall be placed on every ballot next to the name of any candidate, who at any time executes the
applicable Term Limits Pledge, and thereafter qualifies as a candidate for a term that would
exceed the number of terms or years set for in the applicable Term Limits Pledge.

Since the Alaska statutes are so similar to those of Missouri, this United States Supreme
Court ruling suggests that our statutes are unconstitutional. This bill will repeal these
unconstitutional statutes.

The committee urges your support of this bill.
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MEMORANDUM March 13, 2001
%

SUBJECT: Impact of Cook v. Gralike on Alaska Statutes
Work Order No. 22L.S-0706)

TO: Representative Norman Rokeberg
Attn: Heather Martel Nobrega

FROM: Kathryn L. Kurtz »
Legislative Counsel

You asked about the legality of AS 15.15.550 - 575 in light of the recent U.S. Supreme
Court decision in Cook v. Gralike.1 The case also draws the validity of AS 15.15.500 -
535 into question, so | will discuss both articles in this memo.

In Cook v. Gralike. the U.S. Supreme Court invalidated Missouri statutes requiring that
the phrase "declined to pledge to support term limits" be printed next to the name of
every nonincumbent congressional candidate who refused to take a term limit pledge, and
that "disregarded voters' instruction on term limits" be printed next to the name of any
Senator or Representative who failed to take certain actions in support of the proposed
congressional term limits amendment to the Constitution of the United States. Missouri
tried to defend these provisions by saying that they were authorized under the elections
clause of the federal constitution, which permits states to regulate the time, place, and
manner of holding elections for senators and representatives.2 The court held that "[sJuch
‘regulation’ of congressional elections simply is not authorized by the Elections Clause."3

This ruling suggests that those portions of AS 15.15.500-575 which pertain to
congressional candidates are unconstitutional under the federal elections clause, since
they are so similar to the invalidated Missouri statutes.

The impact of Cook v. Gralike on AS 15.15.500 - 575 as they relate to candidates for

state office is less clear. The majority of the court invalidated the Missouri statute
because it exceeded the range of state action permitted under the federai elections clause.

“Cook v. Gralike. 2001 U.S. Lexis 1953, U.S. (February 28, 2001).
25ee Art. 1, sec. 4, cl. 1, Constitution of the United States.

3Cook v. Gralike,2001 U.S. Lexis at 30.



Representative Norman Rokeberg
March 13,2001
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That clause does not restrict the state's power to regulate elections for state legislature, so
the majority opinion does not appear to invalidate AS 15.15.500 - 575 as they relate to
candidates for state legislature. However, the concurring opinion and other state and
federal court opinions do call the validity of these provisions into question.

Justices Rehnquist and O'Connor concurred with the Supreme Court's opinion (meaning
they agreed with the result reached by the majority, but not the reasoning in the majority
opinion). These two justices argued that it violated the first amendment right of a
political candidate "to have his name appear [on the ballot] unaccompanied by pejorative
language required by the State,” and that the state was not entitled to select which issues
were worth discussing on the ballot.4 This reasoning is not controlling precedent, since it
is the opinion of two justices and not the majority of the court. But the first amendment
argument, unlike the elections clause argument relied on by the majority, is clearly
applicable to elections for state offices.

Prior to the decision in Cook v. Gralike, a number of federal and state courts had
considered the constitutionality of similar term limits provisions. Most held that such
provisions violated Article V of the Constitution of the United States by coercing
legislators into proposing or ratifying the term limits amendment.5 A few invalidated the
provisions on additional grounds.6 In Simpson v. Cenarrusa,7the Idaho Supreme Court
invalidated the "declined to pledge to support term limits" ballot legend as violative of
the candidate's right to free speech, because it compels the candidate to take a stand on
the term limits issue. ldaho applied the "declined to pledge to support term limits" ballot
label to candidates for state legislature as well as Congress. Similarly, a federal district
court invalidated South Dakota's ballot labels because of their chilling effect on free

speech.8

So, although the majority opinion in Cook v. Gralike does not appear to invalidate
AS 15.15.500 - 575 as they concern candidates for state legislature, the concurring
opinion and opinions from lower courts around the country do draw into question the
validity of these provisions.

4ld. at 38,41-42.

5ld. at 14, 15 n. 2.

6ee id.

7Simpson v. Cenarrusa, 944 P.2d 1372, 1375 (ldaho 1997).

8Barker v. Hazeltine. 3 F.Supp.2d 1088 (S.D. 1998).



Representative Noiman Rokeberg
March 13, 2001
Page 3

The term limits pledge section in the Alaska statutes includes a severability clause,
AS 15.15.570.9 Under this clause, even if a court holds part of the section (for example,
the part dealing with congressional elections) invalid, the remaining portions retain their
vitality. Thus, it is possible that a court would invalidate those portions of AS 15.15.500
- 575 providing for ballot labels, and leave the rest untouched. Idaho, which has a similar
severability provision, invalidated ballot labels but left statutes providing for the use of
labels in voter education materials intact as they had not been specifically challenged.D

If 1 may be of further assistance, please advise.

KLKdmb
01-088.1mb

9Note that there is an in <ied severability clause in every Alaska statute which does not
have an express severabih / clause. AS 01.10.030.

DValkenhurgh v. Citizens for Term Limits. 15 P.3d 1129, 1136 (Idaho 2000).
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Article 2. CONGRESSIONAL TERM LIMITS

Section

500. Findings and declarations.

505. Purpose and intent.

510. Ballot information for state legislators.

515. Ballot information for members of Congress.

520, Ballot information on term limit pledge for non-incumbents.
525. Designation.

530. Severability.

535. Short title.
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Sec. 15.15.500. Findings and declarations.

The People of the State of Alaska find and declare as follows:

(@) The People of Alaska voted by more than 62 percent to limit the terms of U.S.
Representatives to three terms and limit U.S. Senators to two terms.

(b) The U.S. Supreme Court has ruled that an amendment to the U.S. Constitution is

necessary to limit terms of members of Congress.
(c) There arc two methods to propose amendments to the U.S. Constitution that must then be

ratified by three-fourths of the States, or 38. These methods are (1) for two-thirds of both houses
of the United States Congress to so vote or (2) for 34 states to apply for an amendment

convention to so vote.
(d) The Congress has refused to propose such an amendment, and by a clear majority

defeated the same term limits passed by over 62 percent of the Voters of Alaska in 1994.
(e) The Congress has a clear conflict of interest in proposing term limits on themselves.

(8 2 1996 Ballot Measure No. 4)
Sec. 15.15.505. Purpose and intent.

The purpose and intent in enacting AS 15.15.500 - 15.15.535 is to secure the following
amendment under the provisions of Article V of the United States Constitution by informing
voters of acts and omissions by candidates for congressional and legislative office with respect to

0 2000 by The State of Alaska anil Matthew Bender & Company. Inc.. one of the LEXIS PublishinglMcompanies. All lights reserved.



said constitutional amendment:

CONGRESSIONAL TERM LIMITS AMENDMENT

Section A. No person shall serve in the office of the United States Senator for more than two
terms, but upon ratification, no person who has held the office of the United States Senator or
who then holds the office shall serve in the office for more than one additional term.

Section B. No person shall serve in the office of United States Representative for more than
three terms, but upon ratification no person who has held the office of United States
Representative or who then holds the office shall serve for more than two additional terms.

Section. C. This article shall have no time limit within which it must be ratified to become
operative upon the ratification of the legislatures of three-fourths of the States.

It is the further purpose and intent of AS 15.15.500 - 15.15.535 to instruct all candidates,
including incumbents running for retention of office, to use all of his or her delegated powers to
secure the amendment to the United States Constitution, as set forth above, and further to
specifically instruct the legislature of the State of Alaska to support the following proposed
application to Congress:

We, the people, and legislature of the State of Alaska, due to our desire to establish term
limits on the Congress of the United States, hereby make application to Congress, pursuant to our
power under Article V of the United States Constitution, to call an Article V Convention.

(8 3 1996 Ballot Measure No. 4)

~ Ravisor's nates.  In 1955 in this sedion "AS 1515500 - 151553%" was aubdtituted for 'this
legdatiot’ ad 'ths adt' in ader to refledt the aodification of 1996 Blla Meesure Na 4

Sec. 15.15.510. Ballot information for state legislators.

(@ All primary, special and general election ballots shall have "VIOLATED VOTER
INSTRUCTION ON TERM LIMITS" printed adjacent to the name of any respective state
senator or representative who during the preceding term of office:

(1) fails to vole in favor of the application set forth above when brought to a vote or;

(2) fails to second the application set forth above if it lacks for a second or;

(3) fails to vole in favor of bringing the application set forth above before any committee or
subcommittee upon which he or she serves in the respective house or;

(4) fails to propose or otherwise bring to a vote of the full legislative body the application set
forth above if it otherwise lacks a legislator who so proposes or brings to a vote of the full
legislative body the application set forth above or;

(5) fails to vote against any attempt to delay, table or otherwise prevent a vote by the full
legislative body of the application set forth above or;

(6) fails in any way to ensure that all votes on the application set forth above are recorded and

made available to the public or;
(7) fails to vote against any change, addition or modification to the application set forth

above or;
(8) fails to vote in favor of the amendment set forth above if it is sent to the states for

ratification or;

© 2000 by The Slale of Alaska and Mntlhew Bender & Company, Inc., one of the LEXIS PublishingrM companies. All rights reserved.
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9) fails to vote against any amendment with longer limiu if such an amendment is sent to the

state for ratification.
(b) The language "VIOLATED VOTER INSTRUCTION ON TERM LIMITS" when

required by any of subsections (1) through (7) shall not appear adjacent to the names of
candidates for state legislature if the Slate of Alaska has made an application to Congress for an
Article V convention pursuant to the Act and such application has not been withdrawn, or if a
Congressional Term Limits Amendment has been submitted to the States for ratification.

(1) the State of Alaska has made an application to Congress for an Article V amendment

pursuant to the Act and such application has not b~en withdrawn or;
(2) the Congressional Term Limits Amendment set forth abovehasbeensubmitted  to the
states for ratification and has been ratified by this state or the Amendmentset forthabove has

become part of the United Stales Constitution.
(c) The language "VIOLATED VOTER INSTRUCTION ON TERM LIMITS" when

required by subsection (8) or (9) shall not appear adjacent to the names of candidates for state
legislature if the State o' Alaska has ratified the proposed Congressional Term Limits

Amendment set forth above.
(d) The language "VIOLATED VOTER INSTRUCTION ON TERM LIMITS" when

required by any of subsections (1) through (9) shall not appear adjacent to the names of
candidates for stale legislature if the proposed Congressional Term Limits Amendment set forth

above has become part of the United States Constitution.
(§ 4 1996 Ballot Measure No. 4)
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Sec. 15.15.515. Ballot information for members of Congress.

@) All primary, special and general election ballots shall have "VIOLATED VOTER
INSTRUCTION ON TERM LIMITS" printed adjacent to the name of any United States Senator
or Representative who during the preceding term of office:

(1) fails to vote in favor of the proposed Congressional Term Limits Amendment set forth
above when brought to a vote or;

(2) fails to second the proposed Congressional Term Limits Amendment set forth above if it
lacks for a second before any proceeding of the legislative body or;

(3) fails to propose or otherwise bring to a vote of the full legislative body the proposed
Congressional Term Limits Amendment set forth above if it otherwise lacks a legislator who so
proposes or brings to a vote of the full legislative body the proposed Congressional Term Limits

Amendment set forth above or;
(4) fails to vote in favor of all votes bringing the Congressional Term Limits Amendment set

forth above before any committee of subcommittee of the respective house upon which he or she
Sserves or;

0 2000 by Tliii Siale ol’Alaska and Mutlhcw Bonder & Company, Inc., one or die LEXIS Publishing™ companies. All liglus reserved.
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(5) fails to reject any attempt to delay, table or otherwise prevent a vote by the full legislative
body of the proposed Congressional Term Limits Amendment set forth above or;

(6) fails to abstain or vote against any proposed constitutional amendment that would
increase term limits beyond those in the proposed Congressional Term Limits Amendment set
forth above regardless of any other actions in support of the proposed Congressional Term Limits

Amendment set forth above or;
(7) sponsors or cosponsors any proposed constitutional amendment or law that would

increase term limits beyond those in the proposed Congressional Term Limits Amendment set

forth above or;
(8) fails in any way to ensure that all votes on the proposed Congressional Term Limits

Amendment set forth above are recorded and made available to the public.
(b) The language "VIOLATED VOTER INSTRUCTION ON TERM LIMITS" shall not

appear adjacent to the dairies of candidates for Congress if the Congressional Term Limits
Amendment set forth above is before the states for ratification or has become part of the United

States Constitution.
(8 5 1996 Ballot Measure No. 4)
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Sec. 15.15.520. Ballot information on term limit pledge for non-incumbents.

(@) Non-incumbent candidates for United States Senator and Representative, and slate
senatoi and representative shall be given an opportunity to take a "Term Limits" pledge regarding
Term Limits each time they file to run for such office. Those who decline to take the "Term
Limits" pledge shall have "DECLINED TO TAKE PLEDGE TO SUPPORT TERM LIMITS"
printed adjacent to their name on every primary and general election ballot.

(b) The "Term Limits" pledge shall be offered to non-incumbent candidates for United States
Senator and Representative, and to non-incumbent candidates for state senator and representative
until a Constitutional Amendment which limits the number of terms of United States Senators to
no more than two and United States Representatives to no more than three shall have become

part of our United States Constitution.
The "Term Limits" pledge that each non-incumbent candidate, set forth above,

Cc
shall z)e offered is as follows:

| support term limits and pledge to use all my legislative powers to enact the
proposed Constitutional Amendment set forth in the Congressmnal Term Limits Act of
1996. If elected, | pledge to vote in such a way that the designation "VIOLATED VOTER

INSTRUCTION ON TERM LIMITS" will not appear adjacent to my name.

Signature of Candidate

© 2000 by Tim State of Alaska and Matthew Bender & Company. Inc., one of the LEXIS Publishing™ companies. All rights reserved.



(c) The language "DECLINED TO TAKE PLEDGE TO SUPPORT TERM LIMITS" shall
not appear adjacent to the names of non-incumbent candidates for Congress or the legislature if
the Congressional Term Limits Amendment set forth above has become part of the United Stales

Constitution.
(8 6 1996 Ballot Measure No. 4)

RS Te s ok v e 5 o
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Sec. 15.15.525. Designation.

(@) The Lieutenant Governor and state election officials shall be responsible for making a
determination as to whether state and federal legislators and non-incumbent candidates shall have
placed adjacent to their name on the election ballot "VIOLATED VOTER INSTRUCTION ON
TERM LIMITS" or "DECLINED TO TAKE PLEDGE TO SUPPORT TERM LIMITS".

(b) The determination as to whether or not "VIOLATED VOTER INSTRUCTION ON
TERM LIMITS" or "DECLINED TO TAKE PLEDGE TO SUPPORT TERM LIMITS" shall be
placed adjacent to a candidate's name shall be made at a time necessary to ensure placement of
that designation on the ballot after a forty-five (45) day public comment period.

(c) If the official(s) with the authority to determine whether or not the designation
"VIOLATED VOTER INSTRUCTION ON TERM LIMITS" or "DECLINED TO TAKE
PLEDGE TO SUPPORT TERM LIMITS" shall be placed adjacent to a candidate's name
choose(s) not to place such designation adjacent to the name of a senator or representative for
slate or federal office, any citizen may sue within the 45 day public comment period to have such
a designation made. Upon the filing of a suit, such a designation shall be made unless the
candidate or the official(s) responsible for determining whether or not the designation shall
appear adjacent to the candidate's name can show by clear and convincing evidence that the
candidate has met the requirements set forth in this amendment and therefore should not have the
designation "VIOLATED VOTER INSTRUCTION ON TERM LIMITS" or "DECLINED TO
TAKE PLEDGE TO SUPPORT TERM LIMITS" adjacent to the candidate’s name.

(S 7 1996 Ballot Measure No. 4)
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Sec. 15.15.530. Severability.

If any portion, clause, or phrase of AS 15.15.500 - 15.15.535 is, for any reason, held to be
invalid or unconstitutional by a court of competent jurisdiction, the remaining portions, clauses,
and phrases shall not be affected, but shall remain in full force and effect.

(8 8 1996 Ballot Measure No. 4)

~ Remsor’s ndtes.  In 1995, in this sedion 'AS 1515500 - 1515535 wes sudituied far "this
intiathve’ inarder to refledt the 1996 aodification d 1996 Bdlla Messure \o 4

Sec. 15.15.535. Short title.

AS 15.15.500 - 15.15.535 shall be known as and may be cited as "The Congressional Term
Limits Act of 1996".

(8 11996 Ballot Measure No. 4)

Article 3. TERM LIMITS PLEDGE FO
LEGISLATIVE CAN

Section

550. Findings and declarations.

555. Purpose and intent.

560. Term Limits Pledge.

565. Ballot information and implementation.
570. Severability.

575. Short title.

Revisor's nates. AS 1515590 - 1515545 wae eneded by 198 Bdla Messue No. 7 ad
%%Q/ﬁere/lscrdstauesmm a whdhtine inEemd referéoes were aonfanred o refied the
an

mEffecﬁvedateﬁ 1998 Bdiat Messure Na 7, 8 1, which eeded this artide, tock effect an March 4

Sec. 15.15.550. Findings a rl declarations.

The People of the State of Alaska find and declare as follows:
(1) polls of the People of Alaska indicate that a clear majority favorfederal andstate

legislators serving only a limited number of years;
(2) The United States Congress and the Alaska Legislature have a clear conflict ofinterest in

proposing term limits on themselves and have consistently refused to limit their own terms;
(3) the voters of Alaska want to elect federal and state legislators that pledge to limit their

own terms;

© 2000 by The Slate of Alaska anil Maliliew Header & Company, Inc., one ol the LEXIS Publishing™ companies. All righls reserved.
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4) the voters of Alaska want to know which candidates for the United States Congress and
the Alaska Legislature support term limits and the concept of a citizen legislature.

(8 1 1998 Ballot Measure No. 7)

for (@HO) tooufgime?oﬂlgslyedﬁ mdﬁw"m’ te rumbenng o peregats (1H4) wes substiued

Sec. 15.15.555. Purpose and intent.

The purpose and intent in enacting AS 15.i5.550 - 15.15.575 is to require the lieutenant
governor to permit but not require any candidate for the United States Congress and the Alaska
Legislature to submit to the lieutenant governor an executed copy of the applicable Term Limits
Pledge set forth in AS 15.15.560 up until 15 days prior to the lieutenant governor's certification
of the ballot in order for the ballot information set forth in AS 15.15.565(a), (b), and (c) to be

included on that ballot.
(8 11998 Ballot Measure No. 7)

Sec. 15.15.560. Term Limits Pledge.

(@) The lieutenant governor shall permit but not require any candidate for the United States
Congress and the Alaska Legislature to submit to the lieutenant governor an executed copy of the
Term Limits Pledge set forth in (b) of this section up until 15 days prior to the lieutenant
governor’s certification of the ballot in order for the ballot information set forth in AS
15.15.565(a), (b), and (c) to be included on that ballot.

(b) The Term Limits Pledge will be as set forth herein and will incorporate the applicable

language in [] for the office the candidate seeks:
Term Limits Pledge for Candidates for the

United Slates Cong, ess
I voluntarily pledge not to serve in the United Stales [House of Representatives more than 3
terms] [Senate more than 2 terms] after the effective date of this provision and authorize the
Lieutenant Governor to notify the voters of this action by placing the applicable ballot
information, "Signed TERM LIMITS pledge: Will serve no more than [3 terms] [2 terms]" or
"Broke TERM LIMITS pledge” next to my name on every election ballot and in all state
sponsored voter education material in which my name appears as a candidate for the office for

which the pledge refers.

Signature Date

Term Limits Pledge for Candidates for the

Alaska Legislature:
I voluntarily pledge not to serve in the Alaska Legislature for more than 8 years in any 16

© 2000 by The Slate of Alaska and Matthew Bender & Company, Inc., one of die LEXIS Publishing™ companies. All rights reserved.
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year period after the effective dale of this provision and authorize the Lieutenant Governor to
notify the voters of this action by placing the applicable ballot information, "Signed TERM
LIMITS pledge: Will serve no more than 8 years" or "Broke TERM LIMITS pledge" next to my
name on every election ballot and in all state sponsored voter education material in which my
name appears as a candidate for the office for which the pledge refers.

Signature Date
(8 1 1998 Ballot Measure No. 7)

Sec. 15.15.565. Ballot information and implementation.

(@) The lieutenant governor shall place on every election ballot and in all state sponsored
voter education material the applicable ballot information, "Signed TERM LIMITS pledge: Will
serve no more than [3 terms] [2 terms]" next to the name of any candidate for the office of
United States Representative and United States Senator who has ever executed the Term Limits
Pledge except when (cj of this section applies.

(b) The lieutenant governor shall place on every election ballot and in all state sponsored
voter education material the ballot information, "Signed TERM LIMITS pledge: Will serve no
more than 8 years" next to the name of any candidate for the Alaska Legislature who has ever
executed the Term Limits Pledge except when (c) of this section applies.

(c) The lieutenant governor shall place on every election ballot and in all state sponsored
voter education material the ballot information, "Broke TERM LIMITS pledge™ next to the name
of any candidate who at any time executes the applicable Term Limits Pledge and thereafter
qualifies as a candidate for a term that would exceed the number of terms or years set forth in the

applicable Term Limits Pledge.
(d) For the purpose of this section, service in office for more than one-half of a term shall be

deemed service for a term.
(e) The state-recognized proponent(s) and sponsor(s) of the initiative that enacted AS

15.15.550 -15.15.575 shall have standing to defend it.
() The lieutenant governor shall implement this section by rule as long as that rule does not

alter the intent of this section.
(8 11998 Ballot Measure No. 7)

~ Ravisars notes. In e intiative thet enedied AS 1515550 - 15155/5" was Subdtituted far
"this intiative' to reflet the ication of 1998 Bdla Meesure N 7 a8 AS 1515550 - 15.155/5.

Sec. 15.15.570. Severability.

If any portion of this section is held invalid for any reason, the remaining portion to the
fullest extent possible shall be severed from the void portion and given the fullest force and

application.
(8 I 199S Ballot Measure No. 7)
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Sec. 15.15.575. Short title.

AS 15.15.550 - 15.15.575 shall be known as and may be cited as The Term Limits Pledge
Act of 1998.

(8 1 1998 Ballot Measure No. 7)
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COOK V. GRALIKE ETAL.

CERTIORARITOTHE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT'

No. 99-929. Argued November 6, 2000— Decided February 28, 2001

in U S. Term Limits, Inc. v. Thornton, 514 u. s. 779, the Court held that
an Arkansas law prohibiting otherwise eligible congressional candi-
dates from appearing on the general election ballot if they had al-
ready served two Senate terms or three House terms was an imper-
missible attempt to add qualifications to congressional office rather
than a permissible exercise of the Stated Elections Clause power to
regulate the Times, Places and Manner of holding Elections for
Senators and Representatives,”U. S. Const., Art., I, 84, cl. 1. In re-
sponse, Missouri voters adopted an amendment to Article VIII of
their State Constitution designed to bring about a specilied 'Co n-
gressional Term Limits Amendment” to the Federal Constitution.
Among other things, Article VIII ‘Instruct[s]" Missouri Congress
Members to use all their powers to pass the federal amendment; pre-
scribes that DISREGARDED VOTERS'INSTRUCTION ON TERM
LIMITS” be printed on ballots by the names of Members failing to
take certain legislative acts in support of the proposed amendment;
provides that DECLINED TO PLEDGE TO SUPPORT TERM LI M-
ITS"be printed by the names of nonincumbent candidates refusing to
take a Term Limit”pledge to perform those acts if elected; and d i-
rects the Missouri Secretary of State (Secretary), the petitioner here,
to determine and declare whether either statement should be printed
by candidates’names. Respondent Gralike, a nonincumbent House
candidate, sued to enjoin petitioner from implementing Article VIl
on the ground it violated the Federal Constitution. The District
Court granted Gralike summary judgment, and the Eighth Circuit a f-
firmed.

Held: Artick Vi is unconstitutional. Pp. 6-15.
(a) Because petitioned arguments that Article VIII is an exercise



FOLLOWING
DOCUMENT(S)
ARE
POOR
ORIGINAL
COPIES



COOK \.GRALIKE

Syllabus

of the peopld right to instruct their representatives reserved by the
Tenth Amendment, as Well as a permissible_requlation of the Ina n-
ner"of electing federal legislators under the Elections Clause, rer on
different sources of state power, the Court reviews the distinction in
ind between reserved state powers and those delegated to the States
by the Constitution, The Constitution draws a basic distinction be-
tween the powers of the newly created Federal Government and the
owers retained by the pre existing sovereign States. = U.S. Term
imits, 514 U.S, "at 801 On the one han such retarned povvers
proceed, not from the American people, but from the OPeo ple of the
several States. They remain, after the Constitution adoption, what
they were before, except insofar as the are abrrdqed by that Instru-
ment. Sturrtres V. Crowninshield, 4 On_ th e other
and, the States can exercise no povvers spnn ng exclusively from

ne Natronal Government existence which the Constitution did not

e
(ngetrtrrPned argument that Article VII1 is a valid exercise of the
statd reserved powver to give binding instructions to ifs represent a
IVes is unpersuasive for'three reardns. First, the historical prece-
ents on which she relies—conceming the part instructions played in
1e Second Continental Congress, the” Constitutional Convention, the
early Co Ngress, the selection of United States Senators before the Sev-
enteenth, Amendments passage, andl the ratrfication of certain federal
constitutional amendments—are distinguishable because, unlike Arti-
cle V1T, none of petitioned examples was coupleq with an express legal
sanction for drsobedrence Second, countervailing hrstorrcal evidence
IS provided by the fact that the First Congress rejected a proposal to
rnsert a rrg ht of t ople 'to rnstruct therr representatives”into what
become the rst Amendment. Third, and of decrsrve signifi-
cance the mens employed to issue the |nstruct|ons ballots for"con-
gressional elections, are unacceptable unless Article VIIT is a permis-
Sible exercise of the State! power to requlate the manner of hoIdrng
congressional elections. Pp. 8-10.

((g The federal offices at stake arise from the Constitution itself.
See’U. S. Term Limits, 514 U. S, at 805. Because any state author-
ity to requlate election to those offrces could not precede their very
creation %/the Constrtutron such povver had to be delegated to the
States, ra her than reserved under the Tenth Amendment. 1d., at

. No constrtutronal provision other than the Elections Clause
gives the States authority over congressional elections. By process of
elimination then, the States may régulate the incidents of such elec-
tions, Including balloting, onl WI in the exclusive delegzatron of
their’ Elections Clause power. “The Court disagrees with petitioned
argument that Article VIII is a valid exercise of that power in that it

=W n"‘

—o



Cite as: 531 U. S. (2001) 3

Syllabus

regulates the Inanner"in which elections are held by d|sclosm? I n-
formation about congressional candidates. The Clause grants o the
States "broad power” to prescribe the procedural mechanisms for
holdlng congressmnal elections, e.g., Toshjian V. Republican Party of
conn, 479 U, S 208, 217, but does not authorize them to dictate elec-
toral outcomes, to favor or disfavor a class of candidates, or to evade i m-
ortant, constitutional restraints, u. s. Term, Limits, 514 U, S, at 833-
. Article VIl s not a Rrocedural regulation. It does not control the

'Inanner”of elections, for that term encompasses matters like notices,
registration, supervision of voting, and other reﬂmrements as o proce-
dure_and safe?uards which experience shows are necessary to enforce
the fundamental ngm_ involved.. See, eg. Smiley V. Holm, 285 U. S.
355, 366 Rather, Article VIII is plainly designed to favor candidates
who are willing to support the particular form'of a term limits amend-
ment set forth'Iin its text and to disfavor those who either oppose term
limits entlr%!goor would prefer a different proposal. Cf. Anderson. V.
Cclebrezze, 400 U. S. 780, 788, n. 9. It not only ‘Instructs]" Missouri
congressional Members to promote the passade of the specified term
limits amendment, but also attaches a concréte consequence to non-
compliance—the printing of an adverse label by the candidate name
on ballots, The two labels impose substantial political risk on candi-
dates whq fail to comply with Article VIII, handlcap?m them at the
most crucial stage in the election grocess— the instant betore the vote is
cast, Anderson V. Martin, 379 U. . 399, 402, And, by directing the citi-
zen!aftention to the single consideration of the candidatesTidelity to
term limits, the labels imply that the issue is on important— Perha S
aramount—consideration In the citizeri choice. bid. ~Article VIII
hus attempts to ‘dictate electoral outcomes.” u.s. Term Limits, 514
U.S., at 833-834._ Such iegulotion”of con%essmnal elections is not
authorized by the Elections Clause. Pp. 11-I5.

191 F. 3d 911, affirmed.

Stevens, J., delivered the opinion of the Court, in. which Scalia,
Kennedy, Ginsburg, and JJ., joined. in which SQUTER, J.,
oined, & to Parts T'11, and IV_and in which, THOVIAS J., joined as to
arts 1and IV, Kennedy, J., filed a concurring opinjon. - Thomas, J.,
filed an opinion concurring in part and concurring in the gu_dgme_nt.
Rehnquist, C. J,, filed an Opinion concurring in the judgment, in"which
QC OQ\IR J., joined.
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NOTICE: This opinion is subjtcl to formal revision before publication in the
preliminary print of the United States Reports. Renders ore requested to
notify the Reporter of Decisions, Supreme Court of the United Sintes, Wash-
ington, D. C. 20M 3, of nny typographical or other formal errors, in order
that corrections may be mode before the preliminary print goes to press.

SUPREME COURT OF THE UNITED STATES
No. 99-929

REBECCA MCDOWELL COOK, PETITIONER v.
DONALD J. GRALIKE AND MIKE HARMAN

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE EIGHTH CIRCUIT

[February 28, 2001]

JUSTICE Stevens delivered the opinion of the Court.

In U. S. Term Limits, Inc. V. Thornton, 514 U. S. 779
(1995), we reviewed a challenge to an Arkansas law that
prohibited the name of an otherwise eligible candidate for
the United States Congress from appearing on the general
election ballot if he or she had already served three terms
in the House of Representatives or two terms in the Sen-
ate. We held that the ballot restriction was an indirect
attempt to impose term limits on congressional incum-
bents that violated the Qualifications Clauses in Article |
of the Constitution rather than a permissible exercise of
the Stated power to regulate the Times, Places and Ma n-
ner of holding Elections for Senators and Representatives”
within the meaning of Article I, 84, cl. L

In response to that decision, the voters of Missouri
adopted in 1996 an amendment to Article VHP of their
State Constitution designed to lead to the adoption of a

1\We shall follow the partiespractice of referring to the amendment
as 'Article VIIT'even though it merely added new 8815 through 22 to
the pre-existing article.
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Is:oecfiﬁeid Congressional Term Limjts Amendment™to the
-0 eia C?nst tution. At issue In this case 1S the constitu-
tionality ot Article VII.

Article VIII ‘Instructs]” each Member of Missouri
congressional delegation to use all of his or her delegated
powers to pass the Congressional Term Limits Amend-
ment”set forth in §16 of the Article. Mo. Const., Art. VIII,
§17(1). That proposed amendment would limit service in
the United States Congress to three terms in the House of
Representatives and two terms in the Senate.2

Three provisions in Article VIII combine to advance its
purpose.  Section 17 prescribes that the statement
DISREGARDED VOTERS’INSTRUCTION ON TERM
LIMITS” be printed on all primary and general ballots
adjacent to the name of a Senator or Representative who
fails to take any one of eight legislative acts in support of
the proposed amendment.3 Section 18 provides that the

2The full text of the proposed amendment is as follows:

Congressional Term Limits Amendment .
_'(8) No person shall serve in the office of United States Representa-
tive for more th%n three terms, but UP n ratification of this amendment
no person who has held the office of the United States Representative
?r who then holds the office shall serve for more than two additional
erms. _ _ _

'(b) No person shall serve in the office of United States Senator for
moré than two terms, but upon ratification of this amendment no
erson who has held the office of United States Senator or who then
olds the office shall serve in the office for more than one additional

term.

©) Any state may enact by state_constitutional amendment longer
or shorter limits than those specified in sectioniibrbherein.

(d) This article shall have no time limit within which it must be
ratified to become operative_upon the ratification of the legislatures of
three-fourths of the several States." _ _

3 Section 17t(2) provides that the statement shall be printed hdjacent
to the name ofany United States Senator or Representative who:
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statement DECLINED TO PLEDGE TO SUPPORT
TERM LIMITS" be printed on all primary and general
election ballots next to the name of every nonincumbent
congressional candidate who refuses to take a Term
Limit” pledge that commits the candidate, if elected, to
performing the legislative acts enumerated in 8§17.4 And
8§19 directs the Missouri Secretary of State to determine
and declare, pursuant to 8817 and 18, whether either

@) fails to vote in favor of the proposed Congressional Term Limits
Amendment set forth above when broughttoavoteor;

|(b2 fails to second the proposed Corigressional Term Limits Amend-
ment set forth above if it facks for a second before any proceeding of the
legjslative body or; L L

C) fails to propose or otherwise bring to a vote of the full legislative
body the. proposed Congressional Term Limits Amendment Set forth
above If it otherwise locks a Ieglslator Who S0 rogoses ?r brings to.a
vote of the full legislative body the proposed Congressional Term Limits
Amendment set forth above of; o
_(@) tails to vote In favor of all votes brlna%ng the proposed Congres-
sional Term_Limits Amendment set forth doove before anP]/ committee
or subcommittee of the res?ectlve house upon which he or she serves or;

) fails to reject any attempt to delay, table or otherwise prevent a
vote_ by the full’ legislative body of the proposed Congressional Term
Limits’Amendment’set forth above or; L

(O fails tg vote against any proposed constitutional amendment that
would establish longer term fimits than thase in the proposed Congres-
sional Term Limits Amendment set forth above re_?ardless of any other
actions in support of the proposed Congressional Term Limits Amend-
ment set forth above or; o

sPonsors Or cosponsors any pro?osed constitutional amendment

or law that would increase termi limits beyond those in the proposed
Congressional Term Limits Amendment set forth above or;

'h% fails to ensure that all votes on Congressional Term Limits are
recorded and made available to the public.”

4The pIedgle, contained in 818(3), reads: o

‘1suPport erm limits and Fledqe to use all my legislative powers to
enact the proposed Constitutional Amendment set forth in the Term
Limits Act of 19%. If elected, | Iedge to vote in such a way that the
designation DISREGARDED VOTERS'INSTRUCTION ON TERM
LIMITSWill not appear adjacent to my name."
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statement should be printed alongside the name of each
candidate for Congress.5

Respondent Don Gralike was a nonincumbent candidate
for election in 1998 to the United States House of Repre-
sentatives from Missouri Third Congressional District.
A month after Article VIII was amended, respondent
brought suit6 in the United States District Court for the
Western District of Missouri to enjoin petitioner, the
Secretary of State of Missouri, from implementing the
Article, which the complaint alleges violates several provi-
sions of the Federal Constitution.

The District Court decided the case on the pleadings,
granting Gralike® motion for summary judgment. The
court first held that Article VIII contravened the Qualifi-
cations Clauses of Article | of the Federal Constitution
because it has the sole purpose Ol creating additional
qualifications for Congress indirectly and has the likely
effect of handicapping a class of candidates for Congress.”
996 F. Supp. 917, 920 (1998); see 996 F. Supp. 901, 905-
909 (1998). The court further held that Article VIII places
an impermissible burden on the candidatesirst Amen d-
ment right to speak freely on the issue of term limits by

5Section 19(5) permits a voter to appeal to the Missouri Supreme
Court a determination that a statement should not be placed next to a
candidate” name, and §19(I6) allows a candidate to appeal to the Statd
highest court a dletermination that such a statement should be printed.
In"either case, clear and convincing evidence IS required to demonstrate
hhatt the statement does not belong on the ballot adjacent to the candi-

atd name. | _ _ _

The remainder of Article VIII provides for automatic repeal of the
Article should the specified Congressional Term Limits Amendment be
ratified, 820; exclusive jurisdiction of challenges to the Amendment in
the Supreme Court of Missouri, 821; and séverance of 'bny portion,
clause, or phrase"of Article VIII that is declared invalid, 822. _

(Although respondent intended to run for Con_?ress when he filed
suit, .under Missouri law he could not formally file a declaration for
candidacy until February 1998. App. 25-26.



Citeas: 531 U.S.  (2001) 5

Opinion of the Court

‘Jninishjing] candidates for speaking out against term

limits” through putting 'hegative words next to their

names on the ballot,”and by ‘bs[ing] the threat of being

disadvantaged in the election to coerce candidates into
taking a position on the term limits issue.” 996 F. Supp.,
at 910; see 996 F. Supp., at 920. Lastly, the court found
Article VIII to be an indirect and unconstitutional attempt
by the people of Missouri to interject themselves into the
amending process authorized by Article V of the Federal
Constitution. In doing so, the court endorsed the reason-
ing of other decisions invalidating provisions similar to
Article VIII on the ground that negative ballot designa-
tions VJjlace an undue influence on the legislator to vote in
favor of term limits rather than exercise his or her own
independent judgment as is contemplated by Article V.”
996 F. Supp., at 916; see 996 F. Supp., at 920.7 Accord-
ingly, the court permanently enjoined petitioner from
enforcing 8815 through 19 of Article VIII.

The United States Court of Appeals for the Eighth
Circuit affirmed.8 Like the District Court, it found that
Article VIII threatens a penalty that is serious enough to
compel candidates to speak— the potential political dan-
age of the ballot labels’l ‘oeeks to impose an additional
qualification for candidacy for Congress and does so in a
manner which is highly likely to handicap term limit
opponents and other labeled candidates’l and ‘fcoerce[s]
legislators into proposing or ratifying a particular consti-

7See League of Women_ Voters of Me. v. Gwadosky, 966 F. Supp. 52
. 1997): Donouanv. Priest, 931 S. W, 2d 119 @rk._ 19%).

eWhile'the appeal was pendln?, respondent Gralike withdrew from
the 1998 election and respondent Harmon, a nonincumbent candidate
In the 2000 Republican congressional primary in the Seventh District of
Missouri, intervened as an appellee. In view of HarmonS participation
there is no contention that this case is moot. See Storcrv. Brown, 415
U. S. 724,737, n. 8 (1974).
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tutiona] amendment”in violation of Article V. 191 F. 3d
911, 918, 924, 925 (1999). The Court of Appeals also
observed that, contrary to the Speech or Debate Clause in
Art. 1, 86, cl. 1, of the Federal Constitution, Article VIII
festablishes a regime in which a state officer— the secre-
tary of state— is permitted to judge and punish Members
of Congress for their legislative actions or positions.” 191
F. 3d., at 922.9
Although the Court of Appeals’decision is consistent

with the views of other courts that have passed on similar
voter initiatives,10 the importance of the case prompted
our grant of certiorari. 529 U. S. 1065 (2000).

1
Article VIII furthers the State? interest in adding a

9A|th0li8h Judé;e Hansen, dissenting in part, thou\g}ht that §%7
through 19 should be severed, leaving the rest of Article VIl intact, the
majority declined todoso. 191 F. 3d; at 926, n. 12 Petitioner coes not
contend_ here that any parts of Avrticle V1T should be severed if found
unconstitutional, but” rather. ur%es us to uphold the provision 'In its
entirety." Reply Brief for Petitioner 1-2. o
_DSEe miner V. Moore, 169 F. 3d 1119 QCAB 1999) (Nebraska initia-
tive Invalidated on Article V' and_right-to-vote %rounds); Darker V.
Hazeltine, 3 F. SupF. 2d_1008 (SD 998[) éSout Dakota initjative
Invalidated on Article V. First Amendment, Speech or Debate Clause,
and due process roundsg?' League of Women Voters of Me. V. Gwadosky,
966 F. Stpp. 52 (Me. 1997) (Mane initiative invalidated on Article
rou_nds); Bromberg v., Jones, 20 Cal. 4th 1045, 978 P. 2d 1240 (1999)
?Callfornla initiative invalidated on Article \/ grounds); marrissey V.
stale, %1 P.2d 911 (Colo, 1998) (Colorado initiative “invalidated on
Article Vand Guarantee Clause grounds); simpson V. Cenarrusa,

P. 2d 1372 (Idaho 1997) (ldaho initiative invalidated on Speech or
Debate Clause and staté constitutional grounds, but did not violate
Article V); Donquanv. Priest, 326 Ark H \ 31 S. W 2d 119 1996) (|n
preelection challenge, Arknnsas initiative invalidated on Article 'V
rounds); hire Injtiative Petition No. 364 930 P. 2d 186 (Okl_a. 1996?
SOkIagoma initiative invalidated on Article V and state constitutiona

rounas).
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term limits amendment to the Federal Constitution in two
ways. It encourages Missouri? congressional delegation to

support such an amendment in order to avoid an unfavor-
able ballot designation when running for reelection. And
it encourages the election of representatives who favor
such an amendment. Petitioner argues that Article VIII is
an exercise of the bight of the people to instruct” their

representatives reserved by the Tenth Amendment, 1 and
that it is a permissible regulation of the ‘Inanner” of

electing fed®'Til legislators within the authority delegated
to the States by the Elections Clause, Art. I, 84, cl. 1.12
Because these two arguments rely on different sources of
state power, it is appropriate at the outset to review the
distinction in kind between powers reserved to the States
and those delegated to the States by the Constitution.

As we discussed at length in u.s. Term Limits, the
Constitution ‘draws a basic distinction between the po w-
ers of the newly created Federal Government and the
powers retained by the pre-existing sovereign States.” 514
U. S, at 801. On the one hand, in the words of Chief
Justice Marshall, it was neither necessary nor proper to
define the powers retained by the States. These powers
proceed, not from the people of America, but from the
people of the several States; and remain, after the adop-
tion of the constitution, what they were before, except so
far as they may be abridged by that instrument.” Sturges
V. Crowninshield, 4 Wheat. 122, 193 ( 1819) The text of the
Tenth mendment deli eateséms rinciple:

Powers not Celegated to eUnlted States b¥ the
ons tution, nor prohibited b)( It to the States, afe re-
served to the States respectively, or to the people.”

On the other hand, as Justice Story observed, the

1 Brief for Petitioner 25, and n. 37, see Reply Brief for Petitioner 4.
D Brief for Petitioner 28, 38; Reply Brief for Petitioner 4, 8.
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states can exercise no powers whatsoever, which exclu-
sively spring out of the existence of the national govern-
ment, which the constitution did not delegate to them.” 1
Commentaries on the Constitution of the United States
§627 (3d ed. 1858) (hereinafter Story). Simply put, In]o
state can say, that it has reserved, what it never pos-
sessed.” 1bid.

[1*

To be persuasive, petitioned argument that Article VIII
Is a valid exercise of the Stated reserved power to give
binding instructions to its representatives would have to
overcome three hurdles. First, the historical precedents
on which she relies for the proposition that the States
have such a reserved power are distinguishable. Second,
there is countervailing historical evidence. Third, and of
decisive significance, the means employed to issue the
instructions, ballots for congressional elections, are unac-
ceptable unless Article VIII is a permissible exercise of the
Stated power to regulate the manner of holding elections
for Senators and Representatives. Only a brief comment
on the first two points is necessary.

Petitioner relies heavily on the part instructions played in
the Second Continental Congress, the Constitutional Con-
vention, the early Congress, the selection of United States
Senators hefore the passage of the Seventeenth Amend-
ment, and the ratification of certain federal constitutional
amendments.13 However, unlike Article VIII, none of peti-
tioned examples was coupled with an express legal san c-
tion for disobedience.ll At best, as an amicus curiae for

*]J ustice Souter docs not join this Part of the Courts opinion.

BBrief for Petitioner 10-17 _

YFar example, the Provinial Con7q]ress of North Carolina passed the
following_instruction on April 12, 17/6: "Resolved, That the Delegates
for this Colony in the Continental Congress be empowered to concur
with the Delegates of the other Colonies in declaring Independency,
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petitioner points out, and as petitioner herself acknowl-
edges, such historical instructions at one point in the early
[Republic may have had ‘de facto binding force”because it

might have been ‘political suicide” not to follow them. 15
This evidence falls short of demonstrating that either the
people or the States had a right to give legally binding, i..,
nonadvisory, instructions to their representatives that the
Tenth Amendment reserved, much less that such a right
would apply to federal representatives. See u.s. Term
Limits, Inc. V. Thornton, 514 U. S., at 802 (Tenth Amend-
ment ‘fcould only j'eserve’that which existed before’); ¢ f.
McCullochv. Maryland, 4 Wheat. 316, 430 (1819) (rejecting
argument that States had reserved power to tax corpora-
tions chartered by Congress because an Priginal right to

tax”such federal entities hever existed).

Indeed, contrary evidence is provided by the fact that
the First Congress rejected a proposal to insert, a right of
the people to instruct their representatives” into what
would become the First Amendment. 1Annals of Cong. 732
(1789). The fact that the proposal was made suggests that
its proponents thought it necessary, and the fact that it was
rejected by a vote of 41 to 10, id., at 747, suggests that we
should give weight to the views of those who opposed the
proposal. It was their view that binding instructions would
undermine an essential attribute of Congress by eviscerat-
ing the deliberative nature of that National Assembly. See,

and forming foreign alliances, reserving to this Colony the. sole and
exclusive rlght of forming a Constitution and Laws for this Colony . .. "
5 American Archives 860 (P. Force ed. 1844). _ _
1 Brigf for Professor Kris W. Kobach as Amicus Curiae 5, 13; see Brief
for Petitioner 14, n. 13, But see 1 Annals of Cong. 744 (1_789 remarks of
Hep. Wadsworth) (1 have known, myself, that [instructions] have heen
disobeyed, and yet the representative was not brought to account for it; on
the contrary, hé was caressed and re-elected, while those who have obeyed
them, contrary to their private sentiments, have ever after been despised

for it}
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eg. id., at 735 (remarks of Rep. Sherman) ([W]hen the
people have chosen a representative, it is his duty to meet
others from the different parts of the Union, and consult,
and agree with them to such acts as are for the general
benefit of the whole community. |f they were to be guided
by instructions, there would be no use in deliberation; all
that a man would have to do, would be to produce his in-
structions, and lay them on the table, and let them speak for
him). As a result, James Madison, then a Representative
from Virginia, concluded that a right to issue binding in-
structions would fun the risk of losing the whole system.”
Id., at 739; see also id., at 735 (remarks of Rep. Clymer)
(proposed right to give binding instructions was h most
dangerous principle, utterly destructive of all ideas of an
independent and deliberative body, which are essential
requisites in the Legislatures of free Governments). 16

In any event, even assuming the existence of the re-
served right that petitioner asserts (and that Article VIII
falls within its ambit), the question remains whether the
State may use ballots for congressional elections as a
means of giving its instructions binding force.

BOf course, whether the members of a representative assembly
should be bound by the views of their constituents, or by their own
jDudgment, IS a mafter that has been the subject of debaté since even

efore the Federal Union was established. For instance, in his classic
S gv%ch to the electors of Bristol, Edmund Burke set forth the latter

To del iver an opinion is the right of all men; that of constituents is a
welghty and respectable opinion,” which a representative ought always
to rejoice to hear; and whnich he ought always most seriously to con-
sider.  But authoritative instructions; maridates issued, which the
member is bound blindly and implicitly to_obey, to vote, and to argue
for, though contrary to the clearest Conviction of his Jud?ment and
consciencg, these are things utterly unknown to the laws of this land
and which arise from. a fundamenital mistake of the whole order and
tenor of our constitution.” The Speeches of the Right Hon. Edmund
Burke 130 (J. Burke ed. 1867).
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The federal offices at stake ‘risfe] from the Constit u-
tion itself.” U. s. Term Limits, Inc. V. Thornton, 514 U. S,
at 805. Because any state authority to regulate election to
those offices coulu not precede their very creation by the
Constitution, such power ‘had to be delegated to, rather
than reserved by, the States.” 1d., at 804. Cf. 1 Story
8627 (1t is no original prerogative of state power to a p-
point a representative, a senator, or president for the
union’). Through the Elections Clause, the Constitution
delegated to the States the power to requlate the Times,
Places and Manner of holding Elections for Senators and
Representatives,” subject to a grant of authority to Con-
gress to ‘Inake or alter such Regulations.” Art. I, 84, cl. 1;
See United Statesv. Classic, 313 U. S. 299, 315 (1941). No
other constitutional provision gives the States authority
over congressional elections, and no such authority could
be reserved under the Tenth Amendment. By process of
elimination, the States may regulate the incidents of such
elections, including balloting, only within the exclusive
delegation of power under the Elections Clause.

With respect to the Elections Clause, petitioner argues
that Article VIII ‘Inerely regulates the manner in which
elections are held by disclosing information about congres-
sional candidates.”17 As such, petitioner concludes, Article
VIII is a valid exercise of Missouri delegated power.

We disagree. To be sure, the Elections Clause grants to
the States Proad power” to prescribe the procedural
mechanisms for holding congressional elections. Tashjian
V. Republican Party of Conn., 479 U. S. 208, 217 (1986); see
also smiley V. Holm, 285 U. S. 355, 366 (1932) (It cannot be
doubted that these comprehensive words embrace authority
to provide a complete code for congressional elections’).

TBrief for Petitioner 28; see also id., at 38.
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Nevertheless, Article VIII falls outside of that grant of
authority. As we made clear in u.s. Term Limits, the
Framers understood the Elections Clause as a grant of
authority to issue procedural regulations, and not as a
source of power to dictate electoral outcomes, to favor or
disfavor a class of candidates, or to evade important consti-
tutional restraints.” 514 U. S., at 833-834. Article VIII is
not a procedural regulation. It does not regulate the time of
elections; it does not regulate the place of elections; nor, we
believe, does it requlate the manner of elections.18 As to the
last point, Article VIII bears no relation to the 1nanner” of
elections as we understand it, for in our commonsense view
that term encompasses matters like ‘fhotices, registration,
supervision of voting, protection of voters, prevention of
fraud and corrupt practices, counting of votes, duties of
inspectors and canvassers, and making and publication of
election returns.” smiley, 285 U. S,, at 366; see also u. s.
Term Limits, Inc. V. Thornton, 514 U. S., at 833. In short,
Article VIII is not among the numerous requirements as to
procedure and safeguards which experience shows are
necessary in order to enforce the fundamental right in-
volved,” smiley, 285 U. S., at 366, ensuring that elections
are ‘fair and honest,”and that 'tome sort of order, rather
than chaos, is to accompany the democratic process,” Storer
V. Brown, 415 U. S. 724, 730 (1974).

Rather, Article VIII is plainly designed to favor candi-
dates who are willing to support the particular form of a
term limits amendment set forth in its text and to disfavor
those who either oppose term limits entirely or would prefer
a different proposal. Cf. Anderson V. Celebrezze, 460 U. S.
780, 788, n. 9 (1983) (We have upheld generally applicable

1BPetitioner once shared our belief, when, in deposition testimony
before the District Court, she admitted that Article VIII does not
regulate the time, place, or manner of elections. App. 58.
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and evenhanded [ballot access] restrictions that protect the
integrity and reliability of the electoral process itself). As
noted, the state provision does not just finstruct” each
member of Missouri congressional delegation to promote in
certain ways the passage of the specified term limits
amendment. It also attaches a concrete consequence to
noncompliance— the  printing  of  the  statement
‘DISREGARDED VOTERS’INSTRUCTIONS ON TERM
LIMITS"by the candidate! name on all primary and ge n-
eral election ballots. Likewise, a nonincumbent candidate
who does not pledge to follow the instruction receives the
ballot designation DECLINED TO PLEDGE TO SUPPORT
TERM LIMITS.”

In describing the two labels, the courts below have em-
ployed terms such as ‘pejorative,” hegative,"‘derogatory,”
Intentionally intimidating,” ” ‘particularly harmful,” p o
litically damaging," h serious sanction,”'h penalty,” and
bfficial denunciation.” 191 F. 3d, at 918, 919, 922, 925: 996
F. Supp., at 908; see id., at 910, 916. The general counsel to
petitioners office, no less, has denominated the labels as
the Scarlet Letter.” App. 34-35. We agree with the sense
of these descriptions. They convey the substantial political
risk the ballot labels impose on current and prospective
congressional members who, for one reason or another, fail
to comply with the conditions set forth in Article VIII for
passing its term limits amendment. Although petitioner
now claims that the labels ‘hierely”inform Missouri voters
about a candidate! compliance with Article VIII, she has
acknowledged under oath that the ballot designations would
handicap candidates for the United States Congress. 1d., at
66. To us, that is exactly the intended effect of Article VIII.

Indeed, it seems clear that the adverse labels handicap
candidates ht the most crucial stage in the election pro c-
ess— the instant before the vote is cast.” Anderson V. Mar-
tin, 375 U. S. 399, 402 (1964). At the same time, Try d i-
recting the citizen! attention to the single consideration”of
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the candidatesftidelity to term limits, the labels imply that
the issue 'ls an important— perhaps paramount— considea-
tion in the citizen! choice, which may decisively influence
the citizen to cast his ballot”against candidates branded as
unfaithful. 1bid. While the precise damage the labels may
exact on candidates is disputed between the parties, the
laLels surely place their targets at a political disadvantage
to unmarked candidates for congressional office.19 Thus, far

19That much, apparently, also seemed clear to many Members of
Congress operahng under Article VIII or similar label laws adopted by
other States, who consequently tailored their behavior to avoid the
ballot designations, _For example, in 1997, the House of Representa-
tives voted™ 11 different proposals to adopt a term limits amendment
to the Constitution: 7 of those proposals were dictated by voter initia-
tives in / different States. Representative Blunt of Missouri introduced
the Article VIII version to ‘bnsure that members of the Missouri
delegation_have the ability to vote for Ian?uage that meets a verbatim
test Of [the] Missouri Amendment“and thefeby avoid 'the scarlet letter
provision,” 143 Con% Rec. HA% cSFeb. 12, 1997). However, because
each of the state Initiatives lorow ed a sanction similar to the ballot
|abels included in Article VIII, some Representatives explained that
they were constrained to vote only for the ‘'mrsion endorsed by the
voters of their States, and to vote against differing versions proposed by
congressional members from othér States, evén though th%/ Were
supgortlve of term limits generally, See eg id., at H486 (remarks of
Rep. Hutchinson) (1 will Vote against the hill of the gentleman from
Florida [[I\/_r. McCollum], not because 1 am opposed to'term limits but
because, this particular resolution does not comply with the term limit
Instructions approved by the voters and the peoplé of Arkansas’; id., a
H490 (remarks of Rep. Crapo) (‘Last Congress 1 supported the’McCo +
|uin term limits bill ‘that, as I said, supported a 12-year term limit.
However, in this Congress I must oppose this bill becalise of the initia-
tive passed by the_people of the State of Idaho which requires me to
oppose any térm. limits measure that does not have the same set of
term limit"conditions that are included in the initiative that was passed
in_the State). As Representative Frank of Massachusgtts put it,
le]ve State? IMembers get to vote on their Stated term limits so they
make them feel better and they do not get the scarlet letter.” Id., at
H487.  Consequently, the. most popular proposal for such an amend-
ment, that of Representative McCollum of Florida, received 217 votes,

mBuna
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from regulating the procedural mechanisms of elections,
Article VIII attempts to ‘dictate electoral outcomes.” u.s.
Term Limits, Inc. V. Thornton, 514 U. S., at 833-834. Such
fegulation”of congressional elections simply is not autho r-
ized by the Elections Clause.2

Accordingly, the judgment of the Court of Appeals is
affirmed.

It is so ordered.

10 fewer than it had in the preced|5§; Congress Id., at H511. As for
the Missourt version, it suffered a 353-to-72 defeat. Id., at HAY.

At the margins the artles have fought over Whether the Elections
Clause IS even a ghca e because 1t is a grant of power to 'bach State
OIy the Legislature thereof and Article VIII is the product of refere n-

m.  Compare Brief for Petitioner 38, n. 46, with Brief for Respon-

dents 12-13, n. 8. Of course, '|w]henever the termle gislatureis used
in the Congtitution, It IS necessary to consider the nature of the par-
ticular action in view.” Smiley V. Holm, 285 U.S.. 355, 366 f( 32).
Nevertheless, we need not delve into, this mnuny as it 1S Clear, for the
rEeIas?ns stated in the text, that Article VIIT is' not authorized by the

ections Clause.

In discussing the Elections Clause issue, res ondents have also relied
in part on Firg Amendment cases upholding fime, place, and manner”
regulatlons of speech.  Brief for Respondents 13 14.  Although_the
Elections Clause uses the same phrase as that branch of our First
Amendment jurisprudence, it by no means follows that such cases have
any relevance to our dispositiort of this case.
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Justice Kennedy, concurring.

| join the opinion of the Court, holding 815 et seq. of
Article VIII of the Missouri Constitution violative of the
Constitution of the United States. It seems appropriate,
however, to add these brief observations with respect to
Part Il of the opinion. The Court does not say the States
are disabled from requesting specific action from Congress
or from expressing their concerns to it. As the Court
holds, however, the mechanism the State seeks to employ
here goes well beyond this prerogative.

A State is not permitted to interpose itself between the
people and their National Government as it seeks to do
here. Whether a Statei concern is with the proposed
enactment of a constitutional amendment or an ordinary
federal statute it simply lacks the power to impose any
conditions on the election of Senators and Representa-
tives, save neutral provisions as to the time, place, and
manner of elections pursuant to Article 1, 84. As the Court
observed in U. S. Term Limits, Inc. V. Thornton, 514 U. S.
779 (1995), the Elections Clause is a “rant of authority to
issue procedural regulations,”and not h source of power
to dictate electoral outcomes, to favor or disfavor a class of
candidates, or to evade important constitutional re-
straints.” 1d., at 833-834. The Elections Clause thus
delegates but limited power over federal elections to the
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States. 1d., at 804. The Court rules, as it must, that the
amendments to Article VIII of the Missouri Constitution
do not regulate the time or place of federal elections;
rather, those provisions are an attempt to control the
actions of the Stated congressional delegation.

The dispositive principle in this case is fundamental to
the Constitution, to the idea of federalism, and to the
theory of representative government. The principle is that
Senators and Representatives in the National Government
are responsible to the people who elect them, not to the
States in which they reside. The Constitution was ratified
by Conventions in the several States, not by the States
themselves, 1J. S. Const., Art. VII, a historical fact and a
constitutional imperative which underscore the proposi-
tion that the Constitution was ordained and established
by the people of the United States. U. S. Const., preamble.
The idea of federalism is that a National Legislature
enacts laws which bind the people as individuals, not as
citizens of a State; and, it follows, freedom is most secure
if the people themselves, not the States as intermediaries,
hold their federal legislators to account for the conduct of
their office. If state enactments were allowed to condition
or control certain actions of federal legislators, account-
ability would be blurred, with the legislators having the
excuse of saying that they did not act in the exercise of
their best judgment but simply in conformance with a
state mandate. As noted in the concurring opinion in
Thornton, njothing in the Constitution or The Federalist
Papers .. .supports the idea of state interference with the
most basic relation between the National Government and
its citizens, the selection of legislative representatives.”
514 U. S., at 842. Yet that is just what Missouri seeks to
do through its law— to wield the power granted to it by the
Elections Clause to handicap those who seek federal office
by affixing pejorative labels next to their names on the
ballot if they do not pledge to support the Stated preferred
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position on a certain issue. Neither the design of the
Constitution nor sound principles of representative gov-
ernment are consistent with the right or power of a State
to interfere with the direct line of accountability between
the National Legislature and the people who elect it. For
these reasons Article VIII is void.

This said, it must be noted that when the Constitution
was enacted, respectful petitions to legislators were an
accepted mode of urging legislative action. See W. Miller,
Arguing About Slavery 105-107 (1995). This right is
preserved to individuals (the people) in the First Amend-
ment. Even if a State, as an entity, is not itself protected
by the Petition Clause, there is no principle prohibiting a
state legislature from lollowing a parallel course and by a
memorial resolution requesting the Congress of the United
States to pay heed to certain state concerns. From the
earliest days of our Republic to the present time, States
have done so in the context of federal legislation. See, e.g.,
22 Annals of Cong. 153-154 (1811) (reprinting a resolution
by the General Assembly of the Commonwealth of Penn-
sylvania requesting that the charter of the Bank of the
United States not be renewed); 2000 Ala. Acts 66 (re-
questing targeted relief for Medicare cuts); 2000 Kan.
Sess. Laws ch. 186 (urging Congress to allow state-
inspected meat to be shipped in interstate commerce).
Indeed, the situation was even more complex in the early
days of our Nation, when Senators were appointed by
state legislatures rather than directly elected. At that
time, it appears that some state legislatures followed a
practice of instructing the Senators whom they had ap-
pointed to pass legislation, while only requesting that the
Repr .sentatives, who had been elected by the people, do
so. See 22 Annals of Cong. 153-154 (1811). I do not be-
lieve that the situation should be any different with re-
spect to a proposed constitutional amendment, and indeed
history hears this out. See, e.g., 13 Annals of Cong. 95-96
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(1803) (reprinting a resolution from the State of Vermont
and the Commonwealth of Massachusetts requesting that
Congress propose to the legislatures of the States a consti-
tutional amendment akin to the Twelfth Amendment).
The fact that the Members of the First Congress decided
not to codify a right to instruct legislative representatives
does not, in my view, prove that they intended to prohibit
nonbinding petitions or memorials by the State as an
entity.

If there are to be cases in which a close question exists
regarding whether the State has exceeded its constitu-
tional authority in attempting to influence congressional
action, this case is not one of them. In todaj* case the
question is not close. Here the State attempts to intrude
upon the relationship between the people and their con-
gressional delegates by seeking to control or confine the
discretion of those delegates, and the interference is not
permissible.

With these observations, | concur in the Courts opinion.
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SUPREME COURT OF THE UNITED STATES

No. 99-929

REBECCA MCDOWELL COOK, PETITIONER v.
DONALD J. GRALIKE ANDMIKE HARMAN

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE EIGHTH CIRCUIT

[February 28, 2001]

JUSTICE Thomas, concurring in Parts | and IV and
concurring in the judgment.

| continue to believe that, because they possess T e-
served”powers, the people of the States need not point to
any affirmative grant of power in the Constitution in order
to prescribe qualifications for their representatives in
Congress, or to authorize their elected state legislators to
do $0.” V. S. Term Limits, Inc. V. Thornton, 514 U. S. 779,
846 (1995) (THOMAS, J., dissenting). For this reason, |
disagree with the Courts premise, derived from wu.s.
Term Limits, that the States have no authority to regulate
congressional elections except for the authority that the
Constitution expressly delegates to them. See ante, at 11.
Nonetheless, the parties conceded the validity of this
premise, see Brief for Petitioner 25-26; Brief for Respon-
dents 12-13, and | therefore concur.
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DONALD J. GRALIKE AND MIKE HARMAN
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APPEALS FOR THE EIGHTH CIRCUIT

[February 28, 2001]

Chief Justice Rehnquist, with whom Justice OC on-
NOR joins, concurring in the judgment.

I would affirm the judgment of the Court of Appeals, but
on the ground that Missouri Article VIII violates the
First Amendment to the United States Constitution.
Specifically, | believe that Article VIII violates the First
Amendment right of a political candidate, once lawfully on
the ballot, to have his name appear unaccompanied by
pejorative language required by the State. Our ballot
access cases based on First Amendment grounds have
rarely distinguished between the rights of candidates and
the rights of voters. In Bullock V. Carter, 405 U. S, 134,
143 (1972), we said: 1T]he rights of voters and the rights
of candidates do not lend themselves to neat separation;
laws that affect candidates always have at least some
theoretical, correlative effect on voters.” And in Anderson
V. Celebrezze, 460 U. S. 780, 787 (1983), we said that Vo t-
ers can assert their preferences only through candidates or
parties or both.” Actions such as the present one cha 1
lenging ballot provisions have in most instances been
brought by the candidates themselves, and no one ques-
tions the standing of respondents Gralike and Harmon to
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raise a First Amendment challenge to such laws.*

Article 1, 84, provides that ‘1t]he Times, Places .\nd
Manner of holding Elections for Senators and Representa-
tives, shall be prescribed in each State by the Legislature
thereof ...  Missouri justifies Article VIII as a ‘time,
place, and manner”regulation of election. Restrictions of
this kind are valid ‘Jmovided that they are justified wit fl-
out reference to the content of the regulated speech, that
they are narrowly tailored to serve a significant govern-
mental interest, and that they leave open ample alterna-
tive channels for communication of the information.”
Clark V. Community for Creative Non-Violence, 468 U. S.
288, 293 (1984). Missouri Article VIII flunks two of
these three requirements. Article VIII is not only not
content neutral, but it actually discriminates on the basis
of viewpoint because only those candidates who fail to
conform to the Statel position receive derogatory labels.
The result is that the State injects itself into the election
process at an absolutely critical point— the composition of
the ballot, which is the last thing the voter sees before he
makes his choice— and does so in a way that is not neutral
as to issues or candidates. The candidates who are thus
singled out have no means of replying to their designation
which would be equally effective with the voter.

In Anderson V. Martin, 375 U. S. 399 (1964), we held a
Louisiana statute requiring the designation of a candi-
dateS race on the ballot violated the Equal Protection

*The Court of Appeals upheld their First Amendment claim, but
based its reasoning on the view that the ballot statements were 'to m-
pelled speech”by the candidate, and therefore ran afoul of cases such
as Wooley v, Maynard, 430 U. S. 705 (1977). 1do not agree with the
reasoning of the Court of Appeals. 1 do not believe a reasonable voter,
vi, ./mg The ballot labeled as Article VIII requires, would think that the
canciiyate in question chose to characterize himself as having 'Hisr e-

ardef] v%ersmstructlons”or as having declined to pledge"to stipport
erm limits.
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Clause. In describing the effect of such a designation, the
Court said: [B]y directing the citizen® attention to the
single consideration of race or color, the State indicates
that a candidate® race or color is an important— perhaps
paramount— consideration in the citizen® choice, which
may decisively influence the citizen to cast his ballot along
racial lines.” 1d., at 402. So, too, here the State has cho-
sen one and only one issue to comment on the position of
the candidates. During the campaign, they may debate
tax reform, Social Security, national security, and a host of
other issues; but when it comes to the ballot on which one
or the other of them is chosen, the State is saying that the
issue of term limits is paramount. Although uttered in a
different context, what we said in Police Department of
Chicago V. Mosley, 408 U. S. 92, 96 (1972) is equally appli-
cable here: [Government] may not select which issues are
worth discussing or debating.”

If other Missouri officials feel strongly about the need
for term limits, they are free to urge rejection of candi-
dates who do not share their view and refuse to take the
pledge.” Such candidates are able to respond to that sort
of speech with speech of their own. But the State itself
may not skew the ballot listings in this way without vio-
lating the First Amendment.
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House Committee on State Affairs
Alaska State Legislature
Juneau, Alaska 99801-1182

RE: HB 189: Term Limits and Term Limit Pledges

Dear Honorable Members,

It is my understanding that you are having a hearing on this bill on April 12. 1 would
aplfreuate it if this letter could be made a part of the record of testimony on the subject
|

1 support this measure and urge its passage. |was reminded of the ﬁrovisions of state law
when confronted with this term limits language on the ballot in the last election. This
kind of government sponsored electioneering 1s totally out of place on the ballot which
should be kept clean so as not to impede a voters choice. How can we penalize z voter
for campaigning within a hundred feet of the polling booth when we have the state of
Alaska campaigning on an issue right in the prlvacK of the polling hooth? The State is
saying that the term limits issue is Important more than any other issue before the voters,
which is nonsense. | haﬁpen to support Representative Young’s position on term limits
and as a voter | resent the State implying that there may be something wrong with his
position on the ballot.

In addition to the policy reasons for su?porting the repeals provided for in HB 189, as a
lawyer and former Attorney General 1 am sensitive to the Ieg1a_l problems with these
provisions of our statutes. The government has no business telling us why we should
vote for a candidate. This is a First Amendment issue. While | understand Attorney
General Botelho has toned down the effect of the statutes in an attempt to give the
legislative intent some life, | fear he has not been stern enough. The government can
abridge free speech by singling out an issue of policy discussion for government control.

| fear it has done so here.

Under any analysis there is little gained here but the possibility ofa lawsuit, a suit which
1 anticipate would be lost by the government. | have been asked whether | would bring a
constitutional case against these sections, but why waste government and personal assets
on defending such an action when the policy is so bad, however the Supreme Court may
rule? Let the legislature act.



HB 189: Term Limits and
Term Limit Pledges

April 5, 2001

Page 2

1 urPe you to enact this bill and repeal these provisions that constrain the right of the
public to consider a clean ballot in exercising the right to vote.

Sincerely,

cc. Attorney General Botelho
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MEMORANDUM April 6, 2001

SUBJECT: Constitutionality of June 1 Deadline for Nominating Petitions
(CSHB 193(JUD), Work QOrder No. 22-GH1089\0)

TO: Representative Norman Rokeberg
Attn: Heather Martel Nobrega

FROM: Kathryn L. Kurtz
Legislative Counsel

| have just received a copy of the Alaska Superior Court order granting a preliminary
injunction in Sykes v. State, 3AN-90-7508-Cl. ' In that order, Judge Fabe found:

The August 1 deadline for fiIing nominating petitions is unconstitutional for the
reasons stated on the record, 9/20/90, and that any deadline which precedes the
date of the primary election would not pass constitutional scrutiny under either a
balancing test or the compelling state interest test.

This decision was apparently not appealed by the state.

Although this decision is not published, the reasoning is consistent with what one might
expect given the federal cases cited in my April 5 memo to You. Again, in order to avoid
a potential first amendment challenge, it would be advisable to change the deadline for
filing nominating petitions from June 1to the date of the primary election.
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MEMORANDUM April 5, 2001
SUBJECT: Date of Filing Nominating Petitions

(Work Order No. 22-GH1089\0, CSHB 193(JUD))
TO: Representative Norman Rokeberg, Chair

House Judiciary Committee
Attn: Heather Martel Nobrega

FROM: Kathryn L. Kurtz
Legislative Counsel

Enclosed is the committee substitute you requested, incorporating the conceptual
amendment.

In order to preclude the appearance of candidates nominated by petition on any party's
primary ballot, this bill does the following:

* changes AS 15.25.190 to provide that the names of candidates nominated by
petition will appear on the general election ballot rather than the primary ballot;

« changes AS 15.25.200 to reflect the change noted above;

« repeals AS 15.25.205, since most of it relates to the primary;

* adds a subsection to AS 1525180 requiring that candidates for governor
nominated by petition provide the name of the candidate for lieutenant governor
running jointly with them, to replace that aspect of AS 15.25.205 and maintain
consistency with Article 111, section s of the Constitution of the State of Alaska
(which refers to candidates running jointly, and provides in part: "In the general
election the votes cast for a candidate for governor shall be considered as cast also
for the candidate for lieutenant governor rur_mmﬁ jointly with him. The candidate
whose name appears on the ballot jointly with that of the successful candidate for

overnor shall be elected lieutenant governor.");

« changes AS 15.25.185 to reflect the repeal of AS 15.25.205; and

« changes the title to include a reference to nomination for the general election, to
cover the changes in nomination by petition.

This draft docs not change the deadline for filing nominating petitions, which is June 11in
the current statutes. This may raise a constitutional issue, since it puts the deadline well

before the date of the election.




Representative Norman Rokeberg
April 5,2001
Page 2

In Anderson v. Celebrezze, 460 U.S. 780 (1982), the United States Supreme Court
invalidated a March deadline for independent candidates wishing to appear on the
November general election hallot, holding that the early deadline burdened voters'
freedom of choice and association without an adequate administrative justification. The
court provided the following process for analyzing challenges to state election laws:

[A court] must first consider the character and magnitude of the asserted
Injury to the rights protected by the First and Fourteenth Amendments that
the plaintiff seeks to vindicate. It then must identify and evaluate the
precise interest put forward by the State as justification for the burden
Imposed by its rule. In passing judgment, the Court must not only
determine the legitimacy and strength of each of those interests, it also
must consider the extent to which those interests make it necessary to

burden the plaintiffs rights.

d. at 789. Still, the court also acknowledged that “the State's important regulator
interests are generally sufficient to justify reasonable, nondiscriminatory restrictions.” Id.

at 1570.

Two recent federal court cases have applied Anderson case analysis to uphold statutory
schemes ﬁ)lac_lng the filing deadline for nominating petitions on the same day as the
primary election. Coucil of Alternative Political Parties v. Hooks, 179 F.3d 64 (3d Cir.
1999); Wood v. Meadows. 207 F.3d 708 (4th Cir. 2000).

Prior to 1995, candidates nominated by petition in Alaska were listed on the general
election ballot, and the deadline for filing nominating petitions was August 1 The
attorney general's office informs me that this deadline was challenged in superior court,
and changed to the date of the primary election. The state did not appeal, so there is no
published decision, and 1 have not yet had the opportunity to review a copy of the

superior court's order in the case.
|f you have any questions, please call.
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MEMORANDUM April 5, 2001
SUBJECT: Conceptual Amendment to
TO: Representative Norman Rokeberg

Attn: Heather Martel Nobrega

FROM: Kathryn L. Kurtz t1f-
Legislative Counsel

Enclosed is the committee substitute you requested, incorporating the conceptual
amendment. In order to preclude the appearance of candidates nominated by petition on
any party's primary ballot, this bill does the following:

* changes AS 15.25.190 toprovide that the names of candidates nominated by

petition will appear on the general election ballot rather than the primary ballot;

changes AS 15.25.200 to reflect the change noted above;

repeals AS 15.25.205, since most of it relates to the primary;

adds a subsection to AS 1525180 requiring that candidates for governor

nominated by petition provide the name of the candidate for lieutenant governor

running jointly with them, to replace that aspect of AS 15.25.205 and maintain

consistency with Article 111, section & of the Constitution of the State of Alaska

(which refers to candidates running jointly, and provides in part: “In the general

election the votes cast for a candidate for governor shall be considered as cast also

for the candidate for lieutenant governor runnlnﬁ jointly with him.  The candidate

whose name appears on the ballot jointly with that of the successful candidate for

governor shall be elected lieutenant governor.");

« changes AS 15.25.185 to reflect the repeal of AS 15.25.205;

» changes the title to include a reference to nomination for the general election, to
cover the changes in nomination by petition; and

« changes the deadline for fiIing nominating petitions, in order to avoid a potential
constitutional issue. See Anderson v. Celebrezze. 460 U.S. 780 (1982) (holding
that a March deadline for independent candidates wishing to appear on the
November general election ballot was too early, burdening the voters freedom of
choice and association without an adequate administrative justification).

[ J ./*

|fyou have any questions, please call.
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"An Act relating to the primary election; and providing for an effective date."
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OFFERED IN THE HOUSE by Representative Kookesh

TO: CSHB 193 3S%A§)

Add a new subsection “(c) If a political party’s bvlaws do not permit voters not
registered with a political party or registered with another political party to
participate in that political party’s primary ballot all costs incurred bv the state to
administer that political party’s primary election shall be reimbursed bv that

political party”

!
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OFFERED IN THE HOUSE by Representative Kookesh
TO:  CSHB 193 (ST-A"

i Page3"ina-6" -

Delete “not” -

Page 3, line™' following “writing

=~ o w o

Delete “or pasting in”
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WORK DRAFT WORK DRAFT WORK DRAFT

22-GH1089U
Kurtz
4/4/01

CS FOR HOUSE BILL NO. 193( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY
Referred:
Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR
ABILL
FOR AN ACT ENTITLED

"An Act relating to the primary election; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodifie .aw of the State of Alaska is amended by adding a new section

to read:
PURPOSE. The purpose of this Act is to
(1) comply with the decision of the United States Supreme Court in California
Democratic Party v. Jones, 530 U.S. 567 (2000); and
(2) have a new system in place in time to conduct the next primary election in
an orderly and efficient manner consistent with this court decision.

*Sec. 2. AS 15.25.010 is amended to read:
Sec. 15.25.010. Provision for primary election. Candidates for the elective

state executive and state and national legislative offices shall be nominated in a
primary election by direct vote of the people in the manner prescribed by this chapter.
The director shall prepare and provide a primary election ballot for each
political party. A voter registered as affiliated with a political party mav vote

CSHB 193( )

-1-
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WORK DRAFT WORK DRAFT 22-GH10S9U

that party's ballot. A voter registered as nonpartisan or undeclared rather than
as affiliated with a particular political party mav vote the political party ballot of
the voter's choice unless prohibited from doing so under AS 15.25.014. A voter
registered as affiliated with a political party may not vote the ballot of a different
political party unless permitted to do so under AS 15.25.014.

*Sec. 3. AS 15.25 is amended by adding a new sectior to read:

Sec. 15.25.014. Participation in primary election selection of a political
party's candidates, (a) Not later than 5:00 p.m., Alaska time, on September 1of the
calendar year before the calendar year in which a primary election is to be held, a
political party shall submit a notice in writing to the director stating whether the party
bylaws expand or limit who may participate in the primary election for selection of the
party's candidates for elective state executive and state and national legislative offices.
A copy of the party's bylaws expanding or limiting who may participate in the primary
election for selection of the party's candidates, documentation required under (b) of
this section, and other information required by the director, must be submitted along
with the notice. The notice, bylaws, documentation, and other information required by
the director shall be provided by the party's chairperson or another party official
designated by the party’s bylaws.

(b) Once a political party timely submits a notice and bylaws under (a) of this
section and the director finds that the party has met the requirements of this chapter
and other applicable laws, the director shall permit a voter registered as affiliated with
another party to vote the party's ballot if the voter is permitted by the party's bylaws to
participate in the selection of the party's candidates and may not permit a voter
registered as nonpartisan or undeclared to vote a parly's ballot if the party's bylaws
restrict participation by nonpartisan or undeclared voters in the party's primary.
However, for a subsequent primary election, the party shall timely submit another
notice, bylaws, documentation, and other information under (a) of this section if the
party's bylaws regarding who may participate in the primary election for selectio: of
the party's candidates change.

(c) Party bylaws required to be submitted under (a) of this section must be
precleared by the United States Department of Justice under 42 U.S.C. 1973c (sec. 5,

CSHB 193( ) -
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Voting Rights Act of 1965) before submission. Documentation of the preclearance
must accompany the bylaws submitted under (a) of this section.
*Sec. 4. AS 15.25.060 is repealed and reenacted to read:

Sec. 15.25.060. Preparation and distribution of ballots, (a) The primary
election ballots shall be prepared and distributed by the director in the manner
prescribed in this section. The director shall prepare and provide a primary election
ballot for each political party that contains all of the candidates of that party for
elective state executive and state and national legislative offices. The director shall
print the ballots on white paper and place the names of all candidates who have
properly filed in groups according to offices. The order of the placement of the names
for each office shall be as provided for the general election ballot. Blank spaces may
not be provided on the ballot for the writing or pasting in of names.

(b) A voter may vote only one primary election ballot. A voter may vote a
political party ballot only if the voter is registered as affiliated with that party, is
allowed to participate in the party primary under the party's bylaw's, or is registered as
nonpartisan or urdeclared rather than as affiliated with a particular political party and
the party's bylaws do not restrict participation by nonpartisan or undeclared voters in
the party's primary. For the purpose of determining which primary election ballot a
voter may use, a voter's party affiliation is considered to be the affiliation registered
with the director as of the 30lh day before the primary election. If a voter changes
party affiliation within the 30 days before the primary election, the voter's previous
party affiliation shall be used for the determination under this subsection.

* Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

3 CSHB 193( )
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ALASKA STATE HOUSE OF REPRESENTATIVES
Session Contact:

g g

(907)-456-5081
Fax# (907)-456-8245

REPRESENTATIVE JOHN COGHILL

CSHB 193(STA) PRIMARY ELECTION
Sponsor Statement

The United States Supreme Court ruled in California Democratic Party et al. v. innes.
Secretary of State, et al.. (530 U.S. 567, 2000) that the petitioners of California Proposition
198 which implemented California’s blanket primary violated a political party’s right to
association. Governor Knowles has completely disregarding this decision by introducing
HB 193 and SB 146. His approach is to enact the blanket primary and leave it up to the
party to exclude voters from participation.

The intent of California Democratic Party v. Jones was to implement a primary system that
allows a party to nominate its candidates for the general election and provide a mechanism
by which they could include voters other than registered party members. In the Courts
decision was very explicit in this regard by citing Eli v. San Francisco County Democratic
Central Committee, (489 U.S. 214)-

”In no area is the political association’s right to exclude more important than in its
candidate-selection process.  ;at process often determines the party’s positions on
significant public policy issues, and it is the nominee who is the party’s ambassador
charged with winning the general electorate over to its views. The First
Amendment reserves a special place, and accords a special protection, for that

process.”
California goes even further in protecting the right of inclusion:

“California blanket primary violates these principles [right to association].
Proposition 198 forces petitioners to adulterate their candidate-selection process—a
poli‘ical party’s basic function— by opening it up to person wholly unatfi liated with
the party, who may have different views from the party.

It is not the power of the State to include; it is the Party’s right to exclude. The legislation
implementing a primary election should start at that point. My suggestion is that the director
of elections prepares a primary election ballot for each political party. Any political party
wanting to include participation of voters other than registered party members may provide

Rt'uw tuiiuti't' .Jiilin CouliillH'f'LI'.tIIS .slak'.uk.iiN



written notice to the director of elections by 5:00 p.m. November Il of the calendar year
prior to the primary election lequesting that members of other parties or unaffiliated member
be permitted access to the party’s ballot.
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ALASKA STATE HOUSE OF REPRESENTATIVES

Session Contact:
Interim Address: (907)-465-37!9

119 N. Cushman, Suite 211 FAX# (907)-465-3258

Fairbanks, AK 99701 State Capitol

[@907 -456-5081 Room 416
ax# (907M56-8245

REPRESENTATIVE JOHN COGHILL
CSHB 193 SECTIONAL

Section 1. Intent language to comply with Democratic Party v. Jones, 530 U.S. 567(2000)
and have a system in place in time for the 2002 Primary Election.

Section 2. Provides that the director shall prepare a primary ballot for each political party.
It also provides that a ﬂerson not registered with a political party many not vote that
party’s ballot unless that Epollt_lcal party has precleared by-laws and given written
notice to the Division of Elections that allows persons other than persons registered

with the party to voce the ballot,

Section 3. Provides that a party must submit written notice to the director of elections by
5:.00 p.m., Alaska Time on November 1 of the calendar year prior to the primary
election that the party by-laws provide for provisions to vote in the primary different
than those reflected on the primary ballot. The party’s by-laws must accompany the
application. It provides that once this process is used, all subsequent primaries will
use the expanded ballot until such time the party submits written notice of a new
Brocess. he U.S. Department of Justice must preclear the by-laws of the party

efore submission.

Section 5. The language all primary ballots will be printed on white ﬁaper and that each
voter may vote only one primary ballot. The order of names on the ballot will be the
same as the order would be in the general election and there will be no spaces for
write-in candidates. It also provides that the voter’s party eligibility will be based on

the voter’s registered party 30 days prior to the primary.

Section 6. Effective date is immediate.



ALASKA STATE HOUSE OF REPRESENTATIVES

Session Contact:
(907)-465-3719
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Fairbanks, AK 99701 State Capitol
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REPRESENTATIVE JOHN COGHILL

According to Black’s a i)rimary election is a preliminary election. The primary election selects
candidates for the general election. Historically, prlmar}/ elections were a means of members of a
political party to nominate or select their preference for their party candidate for the General

Election.

It is noteworthy to cite Justice Rabinowitz in his April, 1996 dissent of O’Callashan v. Alaska.
He stated:

In my view, Alaska’s blanket primary statute impermissibly burdens the Republican Party
of Alaska’s political rights of association in violation of the First and Fourteenth

Amendments to the United State Constitution.”

Rabinowitz argued that while the blanket primary did not specifically interfere with the
Republican Party of Alaska’s right to have candidates on the primary ballot, the state prohibited
the RPA from selecting candidates according to its chosen method.

California Democratic Party et al v. Jones. Secretary of State of California, et al, (530 U.S. 567,
2000), resulted in a U.S. Supreme Court decision mirroring Justice Rabinowitz dissent. This case
came about when Proposition 198 implemented a blanket primary in the State of California in
1996. The California Democratic Party, the California Republican Party, Libertarian Party of
California, and the Peace and Freedom Party all had party rules prohibiting a person not registered
members of their party from voting in their primary and challenged the blanket primary.

The U.S. Supreme Court in Califoi ,ia Democratic Party et al v. Jones. Secretary of State of
California, et al. No. 99-401, June 26, 2000, Justice Scalis drew the same conclusion and held:

“California’s blanket primary violates a political party’s First Amendment right ofassociation.”

This ruling simply says that political parties can, by the right to association, limits access to
candidates of their party affiliation on the primary ballot.

Re(?ardless of whether you approve of a closed primarly{ or not. a closed primary is constitutional
and the decision of voter accesa to a party’s primary ballot is one ot each political party.



PRIMARY ELECTION - A preliminary election for the nomination of candidates for office or
of delegates to a party convention, designed as a substitute for party conventions. Such elections
are classified as closed or open depending on whether or not tests of party affiliation are required.

-Black’s Law Dictionary, Sixth Edition, Page 1190; West Publishing Co., St. Paul, Minn. 1990

CLOSED PRIMARY - Exists where members of each political party participate in nominating
candidates of that party, and the voters of one party are not allowed to nominate a candidate for

another party.

-Black’s Law Dictionary, Sixth Edition, Page 255; West Publishing Co., St. Paul, Minn. 1990
GENERAL ELECTION - One for a definite purpose, regularly occurring at fixed intervals
without any requirement other than the lapse of time. One at which the officers to be elected are
such as belong to the general government; that is, the general and central political organization of
the whole state, as distinguished from an election of officers for a particular locality only.

-Black’s Law Dictionary, Sixth Edition, Page 518; West Publishing Co., St. Paul, Minn. 1990

POPULAR ELECTION - Election by people as a whole, rather than by a select group of people.
-Black’s Law Dictionary, Sixth Edition, Page 518; West Publishing Co., St. Paul, Minn. 1990
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REPRESENTATIVE JOHN COGHILL

Date: March 24,2001

To:  Representative John Coghill
From: Rynnieva Moss, Legislative Aide
Re:  Primary Election Legislation

As requested, | reviewed O’Callaghan v. Alaska. 914 P. 2d 1250 (Alaska, 1996). Had Section 3 of
your bill been in statute when the Alaska State Supreme Court heard this case, | believe the
partially-closed primary would still be law.

In the Court’s finding, they base their decision on the argument of the State and the Alaskan
Voters for an Open Primary that “a voter may change party registration immediately before voting
in the partially-closed primary, which also facilitates raiding.” This rationale overshadowed the
Republican Party of Alaska’s argument that the partially-closed primary was a means for the Party
to protect itself against raiding.

The State argued that the blanket primary encouraged voter turnout, maximized voters’ freedom of
choice, and ensures that officers elected are representative of the people to be governed. The
Alaska Supreme Court in a primary saw these rights as inherent, when, in fact, this standard

should apply to the general election.

GENERAL ELECTION - One for a definite purpose, regularly occurring at fixed
intervals without any requirement other than the lapse of time. One at which the officers
to be elected are such as belong to the general government; that is, the general and
central political organization of the whole state, as distinguished from an election of

officersfor a particular locality only.
-Black®™s Law Dictionary, Sixth Edition, Page 51S; West Publishing Co., St. Paul, Minn. 1990

In O’Callaghan, the Court’s final ruling was that both sides in this case had arguments with
strengths and weaknesses and the Court’s function was not to resolve them. The Court only ruled
the State's interest in a voter participation outweighed the RPA’s associational interests, therefore,
the blanket primary statute is constitutional. The Court completely disregarded the rights of
political parties, because raiding was potential anyway with the provision allowing voters to
change their party affiliation at the polls.

In closing, | would just say that the Alaska Supreme Court has a history of making bad decisions.
O’Callaghan is one of those bad decisions.



