
A i . A b K A  O U P L 'll I  t l U l b  Z U U 1 - Z U U Z  O b / 2

10272 HOUSE JUDICIARY





Fiscal
t

PREVIOUS FISC A L N OTES
L ist by I)cp t(s):

Date of Committee Action:

^ l O U S E  C O M M I T T E E  R E P O ]

(7)
Date Referred to Committee: February 23, 2001 FUR ! HER REFERRALS:

The JUDICIARY Committee considered: I IB 143

HOUSE BILL NO. 143 DNA DATABASE

"An Act relating to the deoxyribonucleic acid (DNA) identification registration system."

Recommends it be replaced w ith  CS 1 ^ 2 ? ______________ ( QM-&) | v] Same Title ( ] New Title
F or S e n a te  Hills with new  title: /  J  Techn ica l Title /  /  N ew  Title: H C R _________

[ ] attach amendments
[ ] add new referral t o ____________Committee
[ ] Letter o f In ten t_______________Committee

P r in t e d  L a s t  N a m e

77

Chair:

List of
Abbrev.
For
Depts.:
A D MLED
con

NEW FISC A L N OTES
*For C h ie f C lerk ’s O ffice U s e '

FN#
*

1 ............................... ...
L is t by D ept(s): Fisral ! Indel. Zero

7 V P M t / /
! l /

GOV1ISS
L A A
L A WI.WF
M V A
D N U
D P SREV
D O T

CRT

Signing w ith recom m endations



I

2

3

4

5

6

7

8

9

10

11

12

13

14

15

WORK DRAFT W ORK D R A F T W ORK D R A F T

22-L S 0234 \F
L uckhaup t

3/14/01

CS FO R  H O U SE R ILL NO. 143( )

IN THE LEGISLATURE OF THE STATE OF ALASKA

TW ENTY-SECOND LEGISLATURE - FIRST SESSION

BY

O ffered:
R eferred:

Sponsor(s): R E PR E SE N T A T IV E S M U R K O W SK I, Dyson

A B ILL 

FO R  AN ACT EN T IT L E D

"A h Act relating  to the deoxyribonucleic acid (DNA) identification reg istration  system ."

BE IT  EN A CTED  BY T H E  L E G ISL A T U R E  O F T H E  STATE O F ALASKA:

* Section 1. AS 44.41.035(b) is amended to read:

(b) The Department o f Public Safety shall collect for inclusion into the DNA 

registration system a blood sample, oral sample, or both, from (1) a person convicted 

o f bu rg lary  o r a crime against a person, and (2) a minor 16 years o f age or older, 

adjudicated as a delinquent for an act that would be bu rg lary  o r a crime against a 

person if  committed by an adult. The DNA identification registration system consists 

o f the blood or oral samples drawn under this section, any DNA or other blood 

grouping tests done on those samples, and the identification data related to the samples 

or tests. Blood samples and oral samples from persons not subject to testing under this 

section, and lest or identification data related to those samples, may not be entered 

into, or made a part of, the DNA identification registration system.

* Sec. 2. The uncodified law o f the State o f  Alaska is amended by adding a new section to

read:

-1-
Ncw Text Underlined (DELETED TEXT BRACKETED]
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APPLICABILITY. Section 1 o f this Act applies to all convictions and adjudications 

as a delinquent occurring on or after the effective date ot this Act.

WORK DRAFT WORK DRAFT 22-LS0234\F
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Memorandum
Date: March 19, 2001

To: Representative Norman Rolccbcrg 
Chairman, House Judiciary Committee

From: Representative Lisa Murkowski

Subject: Scheduling MB 143 1

%
(  v

■%/
7  9

House Bill 143, DMA Database, expands Alaska’s DNA registration system to include convictions 
for burglary. National statistics indicate that 52 percent o f those who have committed violent crimes 
have had burglary convictions in their past. There is an alarming correlation between burglary and 
violent crimes. To date, 24 states include DNA testing for convicted burglars. Expanding Alaska’s 
DNA registry will dramatically impact law enforcement’s ability to identify and solve violent crimes.

Enclosed you will find a committee substitute for your consideration, a sponsor statement, and 
supporting documentation. Please schedule MB 143 at your earliest convenience.
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Sponsor Statem ent 
H B 143

“An Act relating to deoxyribonucleic acid (DNA) identification registration system .”

In 1 9 9 5 , the Alaska legislature passed legislation creating the DNA registration system to 
assist law enforcement in identifying perpetrators o f violent crimes. DNA evidence has 
proven very effecdvc in identifying and convicting violent criminals. All 5 0  states require 
testing and storage o f DNA profiles for convicted sex offenders.

Alaska’s current statute requires DNA testing of sex offenders, and also includes those 
convicted o f crimes against persons to include assault, rape, kidnapping, murder, child sexual 
abuse, robbery, stalking, indecent exposure, extortion, coercion, and first degree arson. 
National statistics indicate that 5 2  percent o f those who have committed violent crimes have 
had burglary convictions in their past. There is an alarming correlation between burglary and 
violent crimes.

House Bill 1 4 3  expands Alaska’s DNA registration system to include convictions for 
burglary. To date, 2 4  states include DNA testing for convicted burglars. Expanding Alaska’s 
DNA registry will dramatically impact law enforcement’s ability to identify and solve violent 
crimes. 1 appreciate your considered anti favorable support.

S t a f f  C o n t a c t :  A m y  F r i c k s o n  465*4954 
L u s t  U p i la t c i l  M a r c h  19 ,2001



FISCAL NOTE
STATE OF ALASKA
2001 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):_____________
Title: "An Act relating to the DNA identification

Sponsor:
Requester: 
Expenditures/Revenues

registration system..,."

Dept. Affected:
‘ BRU: ______
Component:______

Fiscal Note Number:
Bill Version:
() Publish Date:

HB 143

Administration
Legal & Advocacy Svc.
Public Defender Agency

Representative Murkowski
(H) Judiciary Component Number: 

(Thousands of Dollars)
1631

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPFPATING * * * * * *

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL * * * * * *

Estimate of any current year (FY2001) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2002 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate pa qe if necessary)
This bill adds burglary to the list of crimes for which, after conviction, a defendant can be required to give a DNA sample. The bill 
also allows inclusion of DNA data from missing persons or their r~latives and unidentified human remains in the DNA identification 
system. This bill w ill most likely have fiscal impact on the Public Defender Agency. Failing to comply with a valid request to 
provide a DNA sample Is alieady a Class A misdemeanor. See AS. 11.GC.7C0. The Agency is likely to be appointed to roprcsont 
people accused of this crime.

Currently the Public Defender Agency has few of these cases. If the sampling program becomes more widespread with the 
inclusion of additional crimes and more samples being requested, more refusals will undoubtedly be prosecuted. In that case there 
could be a significant fiscal impact on the Public Defender Agency. Over 680 people were arrestod for burglary in Alaska In 1999 
(Crime Reported in Alaska, 1999, Department of Public Safety).

Prepared by: 
Division
Approved by: 
Agency

(Rov 2/7/2001 OMB)

Barbara Brink, Director
public Defender Agency

Phone (907) 334-4414 
Date/Time April 4,2001

Jim Duncan, Commissioner Date 4/4/01
Department of Administration

For distribution information, call the Governor's Legislative Office
Page 1 o f  1.



FISCAL NOTE

Revision Date/Time (Note if correction):_____________________ Dept. Affected;________Dept, of Public Safety
Title: An Act relating to the DNA identification________ B R U : ___________ AST-Detachments
registration system_____________________________________ Component: AST-Detachments
Sponsor: Representative Murkowski___________________ _________________
Requester: House Judiciary Committee__________________Component Number: 2325

Expenditures/Revenues______________________________(Thousands of Dollars)__________________

STATE OF ALASKA Fiscal Note Number: ________________
2001 LEGISLATIVE SESSION Bill Version: HB143___________

() Publish Date: ________________

Note: Amounts do not include inflation unless otherwise noted beiaw.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE__________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2001) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2002 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe if necessary)

This bill Is not expected to huve a fiscal impact.

Prepared by: 
Division
Approved by: 
Agency

(Rev 2/7/2001 OMB)

Lt. Steve Dunnagan
Alaska State Troopers

Phone (907)269-4532 
Date/Time 4/4/01 12:00 AM

Commissioner Glenn G. Godfrey Date 4/4/01
Department of Public Safety

For distribution information, call the Governor's Legislative Office
Page 1 o f  1_
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USA TODAY July 10, 20000

S t u d y :  M a n y  r a p i s t s  w e r e  t h i e v e s  f i r s t
code, to be drawn from some "If you just (take DNA for) a
convicted offenders. That in- rape conviction, you're giving
formation is stored on a com- someone, in effect, a free rape
puter database. Authorities before they can be put on the
then can check whether DNA database and matched." Virgin- 
taken from crime scenes ia’s Ferrara says. "But if you in­
matches any DNA profile in the dude the so-called 'gateway' oc 
database. 'predictor' crimes, you’re much

All states take DNA, typically more effective." 
in the form of blood or saliva. David Coffman, Florida’s 
from convicted sex offenders, DNA database director, says the 
and most collect it from mur- data suggest that rapes are of-
derers. But only seven states do ten "crimes of opportunity"
DNA profiles of all felons, in- committed by burglars who
eluding burglars and other non- find women home alone,
violent offenders. And lately, “Anecdotally, police have 
state legislatures have resisted known this for a long time,"

 i/. ___________________________________________________ efforts to expand DNA data- says Coffman, who is studying
The Virginia study of 40 rape d/m** *!.».*> bases. This year. 17 state legisla- the criminal history of convicts

suspi^ is the first U.S. analysis Statistics show: David Coffman, Florida’s DNA database direc- tures considered proposals to in Florida. “Now we can quanti-
of the link between property tor, says many rapes are “crimes of opportunity." expand the list of crimes for fv it and, better yet. do some-
crime and subsequent sex of- wnich DNA is drawn. Eight thing about it."
fenses. It likely will prompt going to want to collect DNA judgments based on narrow passed such measures. Prodded by Coffman's statis-
more calls to expand the list of From those whose crimes at data," he says. Virginia, which began the tics, the Florida Legislature re-
crimes for which DNA is drawn first don't seem so bad," says Virginia's findings echo the first state DNA database in cently added burglary to the
from convicts. Paul Ferrara, director of Virgin- results of a British government 1989, is among the seven states crimes for which DNA can be

Most of those state databases ia’s DNA database and a study study from 1998 that found that take samples from all con- collected,
focus on collecting DNA from co-author. “In many cases, ulti- that more than three-quarters victed felons. Jerry Lyell, a defense lawyer
violent criminals as a way to mately they're going to prove of rapists in the United King- The study tracked 40 men in in Arlington, Va.. criticized the
quickly identify repeat offend- to be the same people." dom were burglars first. In Flor- Virginia who were matched by expanded databases as part of
ers. But law enforcement agen- Critics of database expansion ida, an ongoing study of that DNA evidence to unsolved a "general trend" among prose­
cies and other supporters of ex- say the Virginia study's condu- state's sex offenders has found rape, sodomy or indecent ex- cutors to try to convince the
panded databases also want to sions are based on too small a that more than half were previ- posure cases from 1993 public that DNA evidence is "al-
indude non-violent offenders group of convicts. • ously burglars or petty thieves, through 1999. ways the be-all and end-all."
such as burglars. That way, pro- “If you're going to expand The Virginia study is sched- About 60* were matched "Do we really want every mi-
ponents say, more potential databases, you're going to nave uled to be discussed here today because their DNA had been nor offender’s genetic code in
rapists would be entered in to be smart about it," says Har- at a meeting of the National filed after they were convicted the government's hands, just
state DNA databases and Ian Levy, a lawyer in New York Commission on the Future of of a previous sex offense. But because some prosecutor ar-
matched more quickly to sen'- and author of A nd  the B lo o d . DNA Evidence. the other 40% were caught be- gues that it might help him
ous crimes. Cried Out, a book about using All states require DNA, the cause their DNA was on the make a case somewhere down

To catch those who commit DNA in the courtroom. body chemical that carries an database for lesser felonies, the road?" Lyell asks. 'That’s
the most serious crimes, you're "You can't make really broad . individual's unique genetic mainly burglary and larceny. asking a lot."

R e s u l t s  m a y  l e a d  
t o  t a k i n g  D N A  
f o r  l e s s e r  c r i m e s

By Richard Willing 
USA TODAY

WASHINGTON -  At least 
40% of men who ultimately are 
arrested for rape begin their 
criminal careers with property 
crimes such as burglary and 
petty theft, says a study of Vir­
ginia's convict DNA database srhediiipd fn be released fodav.



All 50 states have laws authorizing them to collect DNA front convicts and match it via a computer database to
unsolved crimes. AH'states draw DNA from sex offenders', and most take it from killers. But some states collect
DNA from a variety of lesser criminals -  robbers, burglars, even white-collar criminals. Types of criminals who 
may be tested in each state: (Cover story, 1A)

\  Offenses .• Sex against Assault/ Kidnap- Felony All_______Offenses children Murder battery Robbery ping Burglary attempts juvenile felonies
Alaska

Hawaii

Maine

Total 50 40 37 28 19 22 18,states .! ' .
1 -  Beginning Sept 1. louUUru Is juthortied to collect DMA sjmples from people charged w llh qaitlfylng offenses.

6A- TUESDAY, JUNE 6,2000 • USA TODAY_________________ _________________________________

T h e  N a t i o n

S t a t e s ’ D N A  d a t a b a s e  l a w s



Alaska C ivil Liberties Union
Art Affiliate of the American Civil Liberties Union 
P. 0. Bex 201844, Anchorage, AK 99520-1844 

Phone: (907) 258-0044 Fax: (907) 258-0288 Email: akClu@alasKa.net

To: House Judiciary Committee
From: Jennifer Rudinger, Executive Director 
Date: Friday, April 6, 2001

Re: HB 143: DNA collection from persona convicted o f burglary and missing
persona/unidentified human remains/relatives o f missing persons
The Alaska Civil Liberties Union opposes HB 143 and respectfully urges the 

House Judiciary Committee to put an end to the progressive expansion of DNA 
collection by the government. DNA collected from one person not only reveals personal 
information about that person (much of which has nothing to do with serving the needs 
of law enforcement), but it also reveals very personal information about that person’s 
blood relatives. Unlike.finoerprintlng. which only reveals information that can be used 
for identification purposes. DNA gives the government control over a great, deal _Qf 
personal. Private information about anyone related to the sample source. Therefore, 
expansion of the government’s power to collect DNA from Its citizens -  even people 
convicted of crimes -  should not be taken lightly. HB 143 proposes to invade the 
privacy of innocent people, and the government's only justifications are that in Alaska, 
there is roughly a 6% chance that burglars might later commit violent crimes in which 
they leave DNA evidence at the crime scene or that the DNA "may benefit law 
enforcement" in its efforts to solve missing persons crimes.

To give the Committee some background, DNA testing and profiling are 
becoming increasingly more common. States across the country and the federal 
government are expanding the scope of their DNA data banks as scientific knowledge 
about the content of this genetic material is growing by leaps and bounds.

In October 1998, the FBI opened a national database that brings together the 
DNA records from all 50 states and the federal government into one centralized system, 
known as CODIS (Combined DNA Index System). If this trend is allowed to continue, 
the most intimate arid personal Information about each individual could routinely 
become a matter of public record, to be used and abused at the state's discretion.

Initially, these DNA storehouses were created to house information about 
convicted sex offenders exclusively. The argument was that sex offenders were 
especially prone to recidivism, typically left DNA evidence at the crime scene, and 
hence, were important to Identify. Whether or not that argument was sufficient, we were 
assured at the time that only convicted sex offenders would be tested, and the 
information gleaned from these tests would be used by law enforcement officials strictly 
for identification purposes.

But it is often the case that information initially collected for one, limited purpose 
is before long U9ed for many other purposes. Slowly and inexorably, the pool of people

mailto:akClu@alasKa.net


being tested, and the rang© of uses for the data, has been expanding, raising grave 
concerns for per*onal privacy. In less than a decade, law enforcement officials across 
the country have gone from advocating collection of DNA from only convicted sex 
offenders, to ah violent offenders, to all burglars, to all persons convicted of any crime, 
to all juvenile offenders. In many states, the DNA samples are maintained even if a 
conviction is overturned.

Louisiana has gone a step further. A new state law will collect DNA data from 
everyone arrested for a felony crime -  before they have been convicted. In Louisiana, 
the record can be kept even if the person is found innocent. Former U.S. Attorney 
General Janet Reno asked the National Commission on the Future of DNA Evidence to 
look into the possibility of applying this concept across the country. In December 1998, 
New York City Police Commissioner Howard Safir jumped on the bandwagon, 
proposing the same idea. And New York's Mayor Rudy Giuliani not only voiced his 
support for tho proposal, but went so for as to say that he would support the collection 
of DNA samples from all babies at birth, giving the city a genetic database of all its 
citizens!

The collection of DNA samples and the creation of DNA data banks have 
legitimate and vital medical, scientific and forensic purposes. Research can lead to 
treatments and even cures for many genetic diseases. DNA can prove that an 
individual was at the scene of a crime. It can also prove the innocence of a suspect, 
preventing terrible miscarriages of justice. DNA can even be used to correct wrongful 
convictions based upon an erroneous identification (although law enforcement and 
prosecutors are decidedly less enthusiastic about this use).

But It Is equally dear that there is tremendous potential for abuse. The vast 
amount of information to be gleaned, the Incredible longevity of DNA samples, and the 
ease with which DNA databases can be shared and accessed raise grave privacy, 
equality and due process concerns. Though DNA has been touted as a high-tech 
equivalent to fingerprints, this comparison is dangerously misleading. Where 
fingerprints can be used for Identification purposes only, DNA samples can provide 
insight into a breathtaking wealth of singularly private information -  information about a 
person's ethnicity, family relationships, family history and the likelihood of getting some 
4,000 genetic conditions and diseases. This information belongs to each individual, not 
the government. Further, geneticists are constantly Increasing the database of 
information that can be gleaned from DNA -  some even claim that there are genetic 
markers for "criminal tendencies," sexual orientation, substance abuse, etc. The 
possibilities -  and thus the dangers -  are endless.

Today, the growing law enforcement databases raise the immediate specter of 
widespread discrimination. Given the over-targeting of Alaska Natives, African 
Americans, Latinos and other minorities within the criminal justice system nationwide, 
the government will have the disproportionate power to track millions of people of color.

Now the sponsor of HB 143 wants the Alaska Legislature to expand DNA 
sampling to include convicted burglars, unidentified human remains, missing persons 
and relatives of missing personsl It will help identify more violent criminals in the future

AkCLU Position P aper on HB 143
Page 2 of 4



or find missing persons, proponents say. Claiming that this is a minor and necessary 
expansion of the present system, proponents ask, "What’s the harm?'1

Because genetic Information pertains not only to the individual whose DNA is 
sampled, but to everyone who shares In that person’s blood line, potential threats to 
genetic privacy posed by their collection extend well beyond the millions of Americans 
whose samples are currently on file. Moreover, there is no requirement in HB 143 or in 
the Alaska Statutes thaLthe DNA sample from which genetic information is taken ha 
destroyed. It Is precisely the availability of these samples lying around that sparks 
ingenious Ideas about new ways to use the information contained in those samples, 
thus prompting new legislation authorizing ever-increasing numbers of permissible uses 
for Alaskan citizens' DNA. This allows for the future possibility that all of the information 
could be used in other ways that we cannot even anticipate today.

For a perfect example of this phenomenon that the ACLU calls “function creep," 
the Committee needs look no further than this bill. Shortly after S3 99 was introduced 
in the Senate (mandating collection from burglars only), Rep. Murkowski Introduced HB 
143 in the House and suggested that the State should not stop at burglars but should go 
so far as to allow law enforcement to demand DNA samples from anyone related to a 
missing person If law enforcement articulates even a remote possibility that this 
information “may benefit law enforcement." In order to allow such government seizure 
of Alaskans' DNA, the government must demonstrate a much tighter fit between ends 
and means than simply alleging that it “may benefit law enforcement."

We do not doubt that the sponsors of HB 143 and SB 99 have good intentions. 
However, once the genie is out of the bottle, so to speak, it can be impossible to dose 
the lid on ever-expanding uses for this technology. Therefore, we urge you to exercise 
the utmost caution when considering the implications of expanding the State’s ability to 
collect DNA from its citizens. There iB a long and unfortunate history of despicable 
behavior by governments toward people whose genetic composition has been 
considered "abnormal" under the prevailing societal standards of the day. While the FBI 
has stated that this information will be used for limited forensic purposes, the history in 
our country is that information compiled for one purpose will be used for another. For 
example, Social Security numbers were initially intended only for use as an aid tracking 
social security payments but are now a universal Identifier. Another example, Census 
records created for general statistical purposes were used to round up innocent 
Japanese Americans and place then) in internment camps during World War II.

Your constituents throughout Alaska are concerned about the government's 
ever-increasing control over their personal information, and their concerns cross party 
and ideological lines. The Alaska Civil Liberties Union fields inquiries virtually every 
week regarding the government’s demand for personal information -  Social Security 
numbers, Census information, background checks, DNA and genetic information, etc. 
Almost every week, Alaskans voice concerns that the government cannot be trusted to 
keep this information confidential or to limit its use to the initial purpose for which it is 
given. And we agree. Your constituents are right.

AkCLU Position P aper on HB 143
P age 3 o f 4



In conclusion, HB 1'~ does not “only" affect ffie person from whom a DNA 
sample is taken -  it affects i .«ir relatives, who are law-abiding citizens innocent of any 
crime. And the government's proposed justification for collecting DNA from burglars just 
doesn’t fly in Alaska. Unlike the other states that law enforcement likes _to cite, the 
Department of Public Safety has oonceded that in Alaska, only 6% of burglars ever go 
onto commit a violent crime -  meaning that 94% do not. We should not take DNA from 
people who have never committed a violent crime on the theory that someday 6% of 
them might commit a violent crime. If so, where will this end?

Please end it here and now. Please do not pass HB 143.

AkCLU Position P aper on HB 143
P age  4 o f 4
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T o n y  K n o w l e s

GOVER NO R
P O Box 110001 

Ju n e a u A la ska 99811-0001 
1907) 465 -3 500 

Fax 1907) 465 -3532

S t a t e  o f  A l a s k a
O FF IC E  OF THE GOVERNO R 

J U N L A l

February 22, 2001

The H onorable B rian Porter 
Speaker o f  the H ouse 
A laska State Legislature 
State Capitol 
Juneau, A K  99801 -1 182

D ear Speaker Porter:

This bill I transm it today w ould fill a gap in our statutory law  by prov id ing  general 
authority  for the civil p rosecution o f  a person who m akes a false claim  for, o r a 
m isrepresentation regard ing , m oney or property  against the state or a m unicipality . The 
public needs som e w ay o f  ensuring  that persons who m ake dem ands on the public 
treasury  by seeking to recover m oney or property from the state or a m unicipality  are 
doing so in good faith. T he m ost effective m eans o f  doing this is to p rovide clear 
consequences for unlaw ful conduct. This bill w ould allow  for a civ il penalty  o f  up to 
three tim es the am ount suffered as w ell as court costs and attorney fees from persons who 
m ake a m isrepresentation o r false claim  against the state or a m unicipality .

The bill w ould provide incentives to cooperate in the prosecution o f  a m isrepresentation 
or false claim . A lso, the bill w ould apply only to m atters involving at least $500 and 
w ould not apply to  unem ploym ent, w ork ers’ com pensation, state tax, public assistance, 
or tem porary assistance claim s, or to perm anent fund dividend applications. These 
program s have specific au thority  elsew here in statute providing for the prosecution o f  
false claim s.

The bill requires the attorney general to investigate m isrepresentations and false claim s 
against the state and requires the prosecuting authority for a m unicipality  to investigate 
m isrepresentations and false claim s against the m unicipality . It also provides procedures 
for circum stances in w hich both state and m unicipal m oney or p roperty  are involved and 
sets a lim itation period o f  10 years after w hich suits for m isrepresentations and false 
claim s are barred.

f4 &  lL lf>
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N early all sta tes and the federal governm ent have false claim s statutes. It is tim e that 
A laska had s im ila r authority to protect the public treasury  from w rongful and fraudulent 
claim s.

The Honorable Brian Porter
February 22, 2001
Page 2

Sincerely,
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TONY KNOWLES, GOVERNOR

DEPARTM ENT OF LAW P.O. BOX 110300

OFFICE OF THE A TTORNEY GENERAL

JUNEAU, ALASKA 99811-0300 
PHONE: (907)465-3600
FAX: (907)465-2075

March 22, 2001

The Honorable Norm Rokeberg, Chair 
House Judiciary Committee 
State Capitol

%

Juneau, Alaska 99801 '

Re: HB 145 - “An Act making a civil remedy available to the state or a
municipality against persons who make false claims for, or certain 
misrepresentations regarding, state or municipal money or other property.”

Dear Representative Rokeberg:

I am writing to request that you schedule a Judiciary Committee hearing on HB 
145 -  “An Act making a civil remedy available to the state or a municipality against 
persons who make false claims for, or certain misrepresentations regarding, state or 
municipal money or other property.”

The Department of Law requested that the governor introduce this bill to provide 
clear penalties and strong incentives to prosecute persons who would present false claims 
for money or property to the state or a municipality. Existing state law contains authority 
for the attorney general to file suit to collect money of the state or a municipality that is 
"illegally paid or . . .  diverted for an illegal purpose, or paid to a person not authorized by 
law to receive them." AS 37.10.090. This statute predates statehood and is in need of 
updating so that state and municipalities are well equipped to prosecute persons who 
would obtain money or other public property through fraud or misrepresentation.

Department o f Law attorneys became impressed with the need for the law changes 
offered in this bill during the course of our investigation of the potential claim against the 
Bank of America. Our attention was initially directed to the Bank of America by the City 
of San Francisco. The city, the State o f California, and hundreds of other municipalities 
were engaged in litigation filed by the State of California under what is commonly called 
the "false claims statute." The bank was alleged to have failed to pay the California 
government entities substantial amounts o f unclaimed debt service paymei held in trust 
for bondholders. The case presented great difficulties o f proof because the bond



The Honorable Norm Rokeberg March 22, 2001
Page 2

accounting systems of the bank are largely incapable o f tracing the unclaimed money 
held in trust.

It is strongly believed by counsel to the City of San Francisco and the California 
Attorney General's office that the threat o f treble damages under the false claims statute 
was the principal motivation for the bank's willingness to settle the case short of 
litigation.

We recommend that the public finance code would be improved by the addition of 
a statute similar to the California false claims statute (Cal. Government Code sec. 12652) 
which is the model we used in drafting HB 145. Similar laws are on the books in many 
other states and the federal government.

Attached for your information is a summary o f the provisions o f ITB 145. If  you 
would like more information, please let me know.

Sincerely,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

By: „ w; Smith
Legislative Liaison

Enclosure

Cc: Mike Abbott, Legislative Director, Office of the Governor
Jim Baldwin, Assistant Attorney General 
Deborah Behr, Legislation and Regulations Attorney



HB 145 - A n  A ct m a k in g  a c iv il r e m e d y  a v a ila b le  to  th e  s ta te  o r  a 
m u n ic ip a l i ty  a g a in s t  p e rso n s  w h o  m a k e  fa ls e  c la im s for, o r  c e r ta in  

m is re p re s e n ta t io n s  re g a rd in g , s ta te  o r m u n ic ip a l  m o n e y  o r o th e r  
p ro p e r ly ; a n d  p ro v id in g  f o r  a n  e ffec tiv e  date ."

♦ W ill p ro v id e  clear p en a ltie s  an d  s tro n g  in cen tiv es  to  p rosecu te  p e rso n s w h o  w o u ld  
p re se n t fa lse  c la im s fo r m oney  o r p ro p e rty  to  the sta te  o r a m unic ipa lity .

♦ E xisting  state  law  co n ta in s  au th o rity  fo r th e  a tto rn ey  general to  file su it  to  collect 
m oney  of th e  sta te  o r  a m u n ic ip a lity  th a t is "illegally p a id  o r . . .  d iv e rted  fo r  an  
illegal p u rp o se , o r p a id  to  a p e rso n  n o t a u th o riz e d  by  law  to receive" it. T h e  s ta tu te  
th a t a llow s th is, AS 37.10.090, p red a te s  s ta teh o o d  a n d  is in  need  of u p d a tin g  so th a t  
sta te  a n d  m un ic ip a litie s  are  w ell e q u ip p ed  to  p ro secu te  p e rso n s w h o  w o u ld  o b ta in  
m oney  o r o th e r pu b lic  p ro p e rty  th ro u g h  f ra u d  or m isrep resen ta tio n .

♦ C alifo rn ia  h a s  a s ta tu te  sim ila r to  th a t p ro p o se d  in  HB 145. It w as u sed  in  a case 
b ro u g h t by  the C ity  of San Francisco, the S ta te  of C alifo rn ia , an d  h u n d re d s  of o th e r  
m u n ic ip a litie s  ag a in s t the Bank of A m erica. T he b a n k  w as alleged  to  h av e  failed  to  
pay  the C alifo rn ia  g o v e rn m en t en titie s  su b s tan tia l am o u n ts  of u n c la im ed  d e b t 
serv ice  p a y m en ts  h e ld  in  tru s t fo r b o n d h o ld e rs . T he case p resen ted  g rea t d ifficu lties 
of p ro o f b ecau se  the b o n d  accoun ting  sy s te m s of th e  b a n k  are largely  in capab le  o f 
trac ing  th e  u n cla im ed  m oney  h e ld  in tru st.

♦ It is s tro n g ly  be lieved  by counsel to th e  C ity  of San Francisco a n d  the C alifo rn ia  
A tto rn ey  G enera l's  office th a t th e  th rea t of treb le  d a m ag es  u n d e r  the false  claim s 
s ta tu te  w as th e  p rin c ip a l m o tiv a tio n  fo r th e  b a n k 's  w illin gness to se ttle  the case sh o rt 
of litigation .

♦ A lask a 's  p u b ’ic finance code w o u ld  be im p ro v e d  by  the ad d itio n  of a s ta tu te  s im ila r 
to  the C a lifo rn ia  false claim s s ta tu te , w h ich  is the  m ode l used  in  d ra ftin g  HB 145. 
S im ilar law s a re  on  the books in  m any  o th e r  sta tes  a n d  the federal go v ern m en t.

A summary of provisions of HB 145 is attached.
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S ectio n  V. P ro v id es  th a t con tract c la im s ag a in s t the sta te  w ill be co v ered  b y  th e  false 
cla im s pen a lties  in  case of fra u d  or m isre p resen ta tio n  by  th e  cla im ant.

Section 2:
C reates civ il liab ility  fo r :

a. p re se n tin g  a false claim  to  a s ta te  o r m unic ipa l officer;

b. u s in g  a  false reco rd  o r s ta te m e n t to  o b ta in  p a y m e n t fro m  th e  s ta te  o r a 
m u n ic ip a lity ;

c. co n sp irin g  to  d e frau d  by  g e ttin g  a fa lse  claim  a llo w ed  o r p a id ;

d. w h e n  ac tin g  as a c u s to d ia n  of pu b lic  m oney  o r p ro p e rty , d e liv e rin g  less of 
th a t  m o n ey  o r p ro p e rty  to  th e  sta te  o r m u n ic ip a lity  th an  it  is e n title d  to  by  law ;

e. m ak in g  a false  rece ip t for s ta te  o r m u n ic ipa l p ro p e rty ;

f. k n o w in g ly  b u y in g  o r rece iv in g  sta te  o r m unic ipa l p ro p e rty  fro m  som eone w h o  
law fu lly  m ay  n o t sell o r p le d g e  th e  p ro p e rty ;

g. m ak in g  a false reco rd  to  conceal, av o id , or d ec rea se  an  o b lig a tio n  to p ay  o r 
tra n sm it p ro p e rty  to  th e  s ta te  o r a m un ic ipa lity ;

h. fa iling  to  d isclose th e  ex istence of a fa lse  c la im  once the p e rso n  k n o w s it is 
false, if th e  p e rso n  s ta n d s  to  b enefit fro m  the claim .

E stab lishes th e  fo llo w in g  p e n a ltie s :
a. treb le  d am ag es ,

b. a civil p e n a lty  of u p  to  $10,000 fo r each  fra u d u le n t act; a n d

c. R ule 82 a tto rn ey  fees a n d  costs.

E stab lishes the fo llo w in g  incentives:
a. d a m ag es  can be red u c ed  to  d o u b le  th e  loss in c u rre d  by th e  sta te , a n d  civil 

p e n a ltie s  w aiv ed , if

- th e  p e rso n  p re se n tin g  the fa lse  claim  re p o r ts  th a t fac t w ith in  30 d ay s  
a fte r le an in g  of th e  fa lsity  of th e  claim ;

- th e  p e rso n  co o p era te s  w ith  in ves tiga tion ; a n d



- no c iv il o r c rim in a l proceedings had been started at the tim e  that the person 
began cooperating  w ith  the investigation .

C e r ta in  c la im s  a re  n o t  c o v e re d : T h e  fa lse  c la im s  p e n a lt ie s  d o  n o t  a p p ly  to  a m o u n ts  less 

th a n  $50 0  o r  to  c e r ta in  c la im s  p re s e n te d  u n d e r

a. th e  u n e m p lo y m e n t  in s u ra n c e  s ta tu te s

b . w o rk e r 's  c o m p e n s a tio n  s ta tu te s

c. s ta te  re v e n u e  a n d  ta x  c o d e , in c lu d in g  p e rm a n e n t  fu n d  d iv id e n d s ;

d . p u b l ic  a ss is tan ce  u n d e r  A S  47 .25

d . A la s k a  T e m p o ra ry  A s s is ta n ce  P ro g ra m

S e c tio n  3. E s ta b lis h e s  a s ta tu te  o f  l im ita t io n s : s ix  ye a rs  f r o m  d is c o v e ry , 1 0  y e a rs  a fte r 

c o m m is s io n  o f  f r a u d u le n t  act.

E s ta b lis h e s  th e  f o l lo w in g  b u rd e n  o f  p ro o f : p r o o f  m u s t  b e  b y  a p re p o n d e ra n c e  o f  th e 

e v id e n c e  (51 % ); p r o o f  o f  a c r im in a l c o n v ic t io n  f o r  fa ls e  s ta te m e n ts  o r  f r a u d  s to p s  th e 

d e fe n d a n t f r o m  d e n y in g  th e  e le m e n ts  o f m a k in g  a fa ls e  c la im  in  a c iv i l  a c tio n .

E s ta b lish e s  a u th o r i ty  to  p ro s e c u te : a tto rn e y  g e n e ra l h a s  p o w e r  to  in v e s t ig a te  c la im s 

in v o lv in g  s ta te  p r o p e r ty  a n d  th e  m u n ic ip a l a t to rn e y  h a s  th e  p o w e r  to  in v e s t ig a te 

c la im s  in v o lv in g  m u n ic ip a l  p ro p e r ty .  I f  th e  in v e s t ig a t io n  in v o lv e s  a m ix tu re  o f  s ta te 
a n d  m u n ic ip a l p ro p e r ty ,  n o t i f ic a t io n  m u s t b e  m a d e  to  th e  o th e r  g o v e rn m e n t in v o lv e d . 

A t to r n e y  g e n e ra l m a y  p ro c e e d  w i t h  th e  case o r  te n d e r  i t  to  th e  m u n ic ip a l ity .

S e c tio n  4. P ro v id e s  d e f in it io n s  o f  te rm s  u se d  in  s ta tu te .

S e c tio n  5. R e p e a ls :

-  l im i ta t io n  p e r io d  a p p lic a b le  to  c o n tra c t c la im s  w h ic h  w o u ld  n o w  b e  c o v e re d  b y 

the  p e r io d  s p e c if ie d  in  th is  b i l l ;  a n d

-  a p ro v is io n  w h ic h  s p e c ifie s  h o w  th e  cos ts  o f  a c t io n s  to  re c o v e r s ta te  o r 

m u n ic ip a l  p r o p e r ty  a re  h a n d le d .

HB 145 page 3

Alaska Department o f  Law
February 26, 2001
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(a) A  person w ho  makes o r uses in support o f  a contract c la im  under this chapter, a 
m isrepresentation, o r w ho practices o r attempts to practice a fraud, at any stage o f  proceedings 
re la ting  to a procurem ent o r contract controversy under this chapter

(1 ) fo rfe its  all c la im s re la ting  to that procurem ent o r contract; and

(2 ) is liab le  to the state fo r  re im bursem ent o f  a ll sums paid on the c la im , fo r  a ll costs 
attribu tab le  to  rev iew  o f  the c la im , and fo r  a c iv il penalty equal to the am ount by w h ich  the c la im 
is m isrepresented.

(b ) The  procurem ent o ffice r, com m issioner o r court shall m ake specific  find ing s  o f 
m isrepresentation, attem pted fraud, o r fraud before declaring a fo rfe itu re  under (a )(1 ) o f  th is 
section.

(c) Suits to recover costs and penalties under (a )(2 ) o f  this section m ust be com m enced 
w ith in  six years after the d iscovery o f  the m isrepresentation, fraud, o r attempted fraud.

(d ) A  person w h o  in a m atter re lating to a procurem ent o r a contract con troversy o r c la im 
under th is chapter makes a m isrepresentation to the state through a trick , scheme, o r device is 
g u ilty  o f  a class C fe lony.

(e) In th is section, "m isrepresentation" means a false o r m isleading statement o f  m aterial 
fact, o r conduct intended to deceive o r m islead concerning m aterial fact, w hether it succeeds in 
dece iving  o r m isleading.

(§ 2 ch 106 S L A  1986)

Sec. 36.30.687. Misrepresentations and fraudulent claims.

Q 2001 by The Slate of Alaska and Matilvcw Bender & Company, Inc., a meinlvr of the IxxivNexo® Group. All lights reserved
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(a) The necessary and reasonable costs o f  the su it and o f  the add itiona l counsel shall be 
advanced by the state, and a sum recovered in the suit shall be deposited in the state treasury.

(b ) H o w e ve r i f  the sum recovered belongs to a c ity , school d is tric t, o r m un ic ip a l governm ent, 
the sum  shall be transferred to it, less sums advanced by the state in the su it, and not already 
repaid to  it. The  D epartm ent o f  A d m in is tra tio n  may pay to the c ity , school d is tric t, o r m un ic ipa l 
corporation  the sums belonging to it, upon warrants draw n as p rov ided  by law . The  warrants 
must be based upon vouchers approved by the attorney general.

(§ 12-5-2 A C L A  1949)

Sec. 37.10.100. Costs of action and disposition of amount recovered.

O 2001 by The State of Al.uka and Matthew Bender & Company. Inc., a member of the Lcxis-Ncxis® Croup. All rights reserved
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HOUSE BILL NO. 157 TRUST COMPANIES & FIDUCIARIES
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Page 3, fo llo w in g  line  27:

Insert a n ew  paragraph to read:

" (6 ) handles escrow  transactions and is a title  insurance com pany that 

has a ce rtifica te  o f  au thority  issued under A S  2 1 .09 , a title  insurance lim ite d  producer 

that is licensed as required b y  A S  21 .66 .270 , o r an em ployee o f  the t it le  insurance 

com pany o r title  insurance producer w hen acting  in  the scope o f  the employee's 

em p loym ent; in  th is paragraph,

(A )  "escrow  transaction" has the m eaning g iven in

A S  34 .80 .090 ;

(B ) " tit le  insurance com pany" has the m ean ing  g iven in

A S  21 .66 .480 ;

(C ) " tit le  insurance lim ite d  producer" has the m ean ing  g iven in

A S  21 .66 .4 8 0 ;"

R enum ber the fo llo w in g  paragraphs acco rd ing ly .

Page 5, lin e  5:

D elete  " (a )(1 ) o r (8 )"

Insert " (a )(1 ) o r (9 )"

L -1-
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CONCEPTUAL A M EN D M EN T

OFFERED IN THE HOUSE 
TO: CS HB 157 (L&C)

BY

Page 5, Line 2, after "settlors

Delete

Insert:

Page 5, Line 2, after "settlors"

Insert: "However, the limitation on the num ber of settlors listed 
above m ay be changed by the Dept by regulation or order in accordance 
w ith (b), of this section."

Page 5, Line 2

Delete: "in"

Insert: "In"

Page^iT'Line 5, after "(8)"

Insert: or (17)
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Sponsor Statement 

HB 157 
“An Act relating to trust companies 
and providers of fiduciaiy services”

A t the request o f  the D iv is io n  o f  Banking and Securities, I  have introduced H ouse B ill 157, the 
Revised Alaska T rust C om pany A c t. The purpose o f  this b ill is to  update the existing T rust 
C om pany A c t w liich  has n o t undergone any m ajor revisions since its adoption during  the te rrito ria l 
days o f  1949. I f  enacted, this legislation w ill be a to o l that w ill enhance the process o f  fo rm a tion , 
operation, supervision and regulation o f  the trust industry  in  Alaska.

Recent changes to  Alaska trust laws m ake creation o f  trust charters in  Alaska m ore desirable. 
H ow ever, the Alaska T rus t A c t does n o t provide guidance as to  w h o  o r w hat needs a charter, n o r 
guidance fo r  the form ation  and organization o f  a trust entity, o r provisions fo r  permissible activities 
includ ing interstate o r intrastate business expansion.

The bill repeals existing AS 06.25 and replaces it w ith  AS 06.26 ‘Providers o f  F iducia ry  Services.” 
This chapter clarifies w h o  may provide  fiduciary services in  Alaska, expands on  w h o  m ay be a trust 
com pany, w hat the ir powers m ay be, and covers specific items such as certificate o f  authority , 
required capital, operations o f  offices, and the like.

I  have w orked  w ith  local trust companies, trust attorneys and the D iv is io n  to  form ula te  this 
legislation. Th is  b ill meets the needs o f  the D iv is io n  to  adequately regulate n ew  and existing trust 
companies and also fo r those p rov id ing  fiduciary services w ith o u t being a burden to  the ir overall 
business activities. I  urge you r support o f  this legislation.



O v e rv ie w  o f  H B  157
The language in  the current T rust C om pany A c t (the A c t)  dates back to 1949 and is v ir tu a lly 
unchanged since. The current statute, it  is not a functional act.

In  the past 12 years the d iv is io n  has chartered on ly  tw o  trust com panies, both  o f  w h ic h  were 
organized w ith in  the past 3 years. D u rin g  this process it  became apparent that the A c t was 
lack ing  in  m any respects. F o r exam ple, the A c t includes no guidance as to w h o  needs a charter, 
has m in im a l guidance w ith  respect to perm issible  activ ities, and has no p rov is ions  fo r  interstate 
o r intrastate business expansion. In  m ost instances the d iv is ion  had to im prov ise  b y  using  the 
processes o f  the A laska  banking  code (A S  06 .05) fo r guidance in  the fo rm a tion  and o rgan ization 
o f  the trust companies.

In  recent years, m any states have rew ritten  the ir exis ting  trust com pany acts. The  process leading 
to th is b i l l  inc luded  rece iv ing  acts fro m  several states and a d ra ft o f  a u n ifo rm  trust com pany act 
prov ided  b y  the C onference o f  State B ank Supervisors. In  add ition , the drafts o f  the b i l l  w ere 
rev iew ed by, and com m ents were considered from , the A laska trust industry , attorneys in  the 
trust f ie ld , and several CPAs.

A la ska ’ s laws, concern ing trusts, have undergone m any changes, enhancing the d e s ira b ility  o f  a 
trust charter in  A laska. Th is  b ill,  i f  enacted, w i l l  be a too l that w i l l  enhance the process o f 
fo rm a tion , operation, supervision and regulation o f  the trust industry  in  A laska. The b i l l  w i l l 
establish a new  chapter (A S  06 .26 ) and w il l  repeal the current act (A S  06.25).

S ection  1
S ection  0 6 .05 .235 (g )
Techn ica l am endm ent to change reference from  the o ld  trust act (A S  06 .25 ) to the new  trust act 
(proposed A S  06.26).

S ection  2 
S ection  06 .26 .010
Specifies w ho  is authorized to act as a fiduc ia ry .

O ld  law  d id  not authorize w ho m ay act as a fiduc iary.

S ection  06 .26 .020
L is t specifies persons that are exem pted from  chartering requirem ents w hen acting  as a fiduc ia ry .

O ld  law  d id  not p rov ide  fo r exem ptions to acting as a fiduc ia ry , nor d id  it  define  w ho  was 
authorized to act as a fid u c ia ry  in  the firs t place.

S ection  06 .26 .030
A uthorizes  a trust com pany that has an o ffice  o r branch established under this chapter to act as a 
fid u c ia ry  in  this state, another state o r another country, and to conduct any activ ities  in  o ffices 
outside o f  A laska  that are not p roh ib ited  by this chapter and are perm itted  by  the host state.
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O ld  la w  d id  not p rov ide  fo r  in  state o r interstate b ranch ing  unless the trust com pany also had 
banking  powers.

S ection  06 .26 .040
P roh ib its  any person fro m  using the w ords "trust" o r "trust com pany" unless authorized to act as 
a fid u c ia ry  under this chapter and grand fathers names in  use p r io r  to the enactment o f  th is b ill.

O ld  law  d id  not p ro h ib it using the w ords "trust" o r "trust com pany" w h ic h  cou ld  convey the 
im pression that a person is acting  as a fiduc ia ry .

S ection  06 .26 .050
Grants various pow ers to a trust com pany and defines a "nationa l bank e xc lu s ive ly  exercising 
trust pow ers" as a person issued a charter w ith  trust powers o n ly  fro m  the O ffic e  o f  the 
C o m p tro lle r o f  the Currency.

O ld  la w  was s im ila r, but m ore restric tive .

S ection  06 .26 .060
Perm its one o r m ore persons to organize a trust com pany.

O ld  la w  required 5 o r m ore persons to fo rm  a trust com pany.

S ection  06 .26 .070
Requires a trust com pany be incorporated under A S  10.06 w ith  add itiona l specific  requirem ents 
and requires a m in im u m  o f  5 d irectors and a m ax im um  o f  25 directors.

O ld  la w  required incorpora tion  under A S  06.05, the A laska  bank ing  code, and lim ite d  the 
m ax im u m  num ber o f  d irectors to 15.

S ection  06 .26 .080
Provides procedures to amendm ents to the trust com pany's articles o f  in co rpo ra tion  b y  a vote o f 
shareholders representing a m a jo rity  o f  the capital and that they become e ffec tive  61 days after 
f i lin g  unless the departm ent specifies otherw ise.

O ld  law  was s im ila r but d id  not conta in  tim e constraints fo r  action  b y  the department.

S ection  06 .26 .085
P roh ib its  a person from  acting as a trust com pany u n til they have received a certifica te  o f 
au th o rity  fro m  the department.

O ld  la w  was s im ila r.

S ection  06 .26 .090
Specifies the procedures, requirem ents, and restrictions to app ly  fo r, and to receive, a certificate 
o f  au th o rity  to act as a trust com pany in  A laska.
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O ld  law  was s im ila r, bu t p rov ided  less guidance and was less restric tive .

Section  06 .26 .100
Requires departm ent to n o tify  organizers o f  proposed trust com pany w hen app lica tion  is 
accepted fo r  f ilin g ; requires organizers to pub lish  notice  o f  app lica tion  f i lin g  in  new spaper and to 
provide  p ro o f o f  p ub lica tion .

O ld  law  d id  not im pose these requirem ents.

S ection  06 .26 .1 1 0
P rio r to the departm ent issu ing a certificate  o f  au thority , the trust com pany m ust have received 
the fu ll am ount o f  capita l required under A S  06 .26 .120  and requires the trust com pany to begin 
its operation  w ith in  6 m onths, o r o ther such extended tim e , o r the departm ent m ust revoke the 
certifica te  o f  au thority .

O ld  law  s im ila r, bu t d id  not p rov ide  fo r a 6 -m onth  exp ira tion  period  i f  no business conducted. 

Section  0 6 .26 .1 2 0
Sets a m in im u m  un im pa ired  capital requirem ent o f  $ 4 0 0 ,0 0 0  and a m in im u m  p a id -in  surplus 
requirem ent equal to 2 0 %  o f  pa id -in  capital, g ives the departm ent the au th o rity  to issue an order 
to require adjustm ents to the capital requirem ent to pro tect the safety and soundness o f  the trust 
com pany, prov ides au th o rity  fo r the departm ent authorize increases and decreases to capital 
requested by  the trust com pany, and restricts the paym ent o f  d iv idends i f  surplus is decreased 
due to operating  losses.

O ld  law  was s im ila r, but required less capital and was less detailed and d id  not address paym ent 
o f  d iv idends.

Section  06 .26 .1 3 0
D eta ils h o w  a trust com pany can issue convertib le  o r nonconvertib le  cap ita l notes o r debentures, 
i f  authorized b y  the departm ent, sets lim its  on the am ount o f  notes and debentures, d isa llow s 
retirem ents o f  notes and debentures in  the event o f  inso lvency, and makes them  subordinate to 
certain o ther lia b ilitie s  o f  the trust com pany.

O ld  law  d id  not address this.

Section  06 .26 .1 4 0
P roh ib its  cum u la tive  vo tin g  b y  shareholders unless a llow ed  by the trust com pany's articles o f 
incorpora tion .

O ld  law  d id  not address this.

S ection  06 .26 .150
Requires a trust com pany to m ain ta in  a hom e o ffice  in this state and one executive o ff ic e r  to 
m ainta in  an o ffic e  in  the home o ffice , designates each executive  o ff ic e r at the hom e o ffic e  as
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agent io r  service o f  process, and perm its a trust com pany to change its hom e o ffic e  loca tion  to 
any o f  its  ex is ting  offices in the state by  f i l in g  a notice w ith  the department.

O ld  law  d id  not address this.

S ection  06 .26 .160
P rovides procedures fo r app ly ing  to establish branch o ffices and provides fo r  the departm ent to 
act p r io r  to the 61st day after f ilin g  an app lica tion  unless otherw ise specified  b y  the departm ent, 
and g ives departm ent authority  to deny the app lica tion  based on safety and soundness concerns.

O ld  la w  d id  no t address the establishm ent o f  branches unless the trust com pany was F D IC  
insured. The  procedures fo r establishing a branch w o u ld  have been governed b y  the A laska 
bank ing  code (A S  06.05), w h ich  are s im ila r to this proposed section.

S ection  06 .26 .170
P rovides procedures fo r app ly ing  to the departm ent to establish o r acquire representative trust 
o ffices  anyw here in  the state.

O ld  la w  d id  not address this.

S ection  06 .26 .180
P rovides fo r  interstate branching and details procedures, guidelines and restric tions.

O ld  law  d id  not address this.

S ection  06 .26 .190
P erm its a trust com pany to be closed on holidays described in AS  4 4 .1 2 .1 0 1 --2 5  and m ake 
availab le  a notice o f  ho liday  closings to its customers, provides fo r o ther closures and addresses 
the hours o f  operation.

O ld  la w  d id  not address this.

S ection  06 .26 .200
Subjects a p riva te  fidu c ia ry  to com pliance w ith  th is chapter unless expressly exem pted in w rit in g 
by the departm ent and restricts them  from  transacting business w ith  the general pub lic .

O ld  law  d id  not address this.

S ection  06 .26 .210
Specifies w h a t in fo rm a tio n  m ust be contained in  a request fo r exem ption, p roh ib its  departm ent 
approva l i f  app lica tion  is incom plete, lists requirem ents to m ain ta in  exem pt status o f  a private 
f id u c ia ry , requires annual ce rtifica tion  o f  exem pt status and a llow s departm ent to investigate a 
priva te  f id u c ia ry  as necessary to v e r ify  annual certifica tion , and requires a p riva te  fid u c ia ry  w ith 
an exem ption  under A S  06 .26 .200  to co m p ly  w ith  home o ffice  p rov is ions o f  A S  06 .26 .150  .

O ld  law  d id  not address this.
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S ection  06 .26 .220
E xe m p tion  o f  a p rivate  fid u c ia ry  cannot be transferred. A n y  change in con tro l requires an 
app lica tion .

O ld  law  d id  not address this.

S ection  06 .26 .230
Provides au th o rity  fo r the departm ent to revoke an exem ption  w ith  gu ide lines and restric tion.

O ld  law  d id  not address this.

S ection  06 .26 .240
Perm its a p riva te  fid u c ia ry  to o ffe r services to the general p u b lic  i f  i t  satisfies the requirem ents o f 
th is section, provides guidelines fo r approval, and the rig h t to deny i f  the p riva te  fid u c ia ry  does 
not m eet the requirem ents o f  th is chapter.

O ld  la w  d id  not address this.

S ection  06 .26 .250
A u tho rizes  the departm ent to adopt regulations regarding perm issib le  investm ents and 
appropria te  investm ent powers o f  trust companies.

O ld  law  d id  not address this.

S ection  06 .26 .260
R estrict p ledg ing  o f  com pany assets w ith  some exceptions.

O ld  la w  d id  not address this.

S ection  06 .26 .370  (a) -  (c)
Perm its a trust com pany to deposit trust assets w ith  its e lf  and provides requirem ents and 
guide lines fo r  this practice.

O ld  la w  d id  no t address this.

Section  06 .26 .380
Subject to regulations adopted b y  the department, a trust com pany m ay invest in  com m on 
investm ent funds.

O ld  la w  d id  not address this.

S ection  06 .26 .390
R estricts fees between a c lien t and the trust com pany to be arm 's length (a) and reasonable (b).

Section comments; all sections Page 5 of 14



Old law did not address this.

Section 06 .26 .400
Requires a trust com pany to disclose con flic ts  o f  interest.

O ld  law  d id  not address this.

S ection  06 .26 .410
Requires a trust com pany to observe prudent standards o f  care applicable to trustees under A S 
13 .36 .225 --13 .36 .290 (A laska  U n ifo rm  Prudent Investo r A c t).

O ld  la w  d id  not address this.

Section 06 .26 .450
Requires departm ent approval fo r a change in  con tro l o f  a trust com pany and provides fo r  certain 
exceptions.

O ld  law  d id  not address this.

Section 06 .26 .460
Provides a process fo r  app ly ing  fo r  a change in con tro l, and lists guidelines and restric tions.

O ld  law  d id  not address this.

Section 06 .26 .470
Requires the departm ent to approve o r deny an application  fo r  acquisition  o r con tro l no la ter than 
60 days after the notice o f  app lica tion  is published. D epartm ent m ay set cond itions in  approva l.

O ld  law  d id  not address this.

Section  06 .26 .480
A S  06 .26 .450 -480  m ay not be construed to prevent the departm ent from  investiga ting  a transfer 
in v o lv in g  vo tin g  securities evidencing a d irect o r ind irect interest in  a trust com pany i f  the 
departm ent considers the transfer against the pub lic  interest.

O ld  law  d id  not address this.

Section  06 .26 .500
Sets restric tions on vo tin g  the securities o f  a trust com pany w h ich  held by  the trust com pany in  a 
fid u c ia ry  capacity.

O ld  law  d id  not address this.

Section 06 .26 .510
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P rovides fo r a m in im u m  o f  5 and m ax im u m  o f  25 directors o f  a trust com pany, requires a 
m a jo rity  o f  d irectors to be residents o f  th is state and sets qua lifica tions  and requirem ents fo r 
directors.

O ld  la w  d id  no t address this except that the num ber o f  directors was lim ite d  between 5 and 15. 

S ection  06 .26 .520
Requires board m eetings to be held at least once every three m onths, the departm ent o r a d ire c to r 
m ay ca ll a special m eeting, a m a jo rity  o f  the board constitutes a quorum , the board sha ll keep 
m inutes and attendance and vo tin g  records, and at least once every three m onths the board is 
required to  re v iew  various reports o f  trust accounts.

O ld  law  d id  not address this.

S ection  06 .26 .530
R equires o ffice rs  be appointed annually  b y  the board, states the president is responsible fo r  the 

operation  o f  the trust com pany, requires an o ffic e r to be responsible fo r  m aintenance o f  trust 
com pany records and a d iffe re n t o ffic e r be responsible fo r attestation o f  signatures.

O ld  law  required annual appointm ent o f  o fficers , but d id  not address m aintenance o f  records.

S ection  06 .26  540
R equires board approval fo r an o ff ic e r o r em ployee to create o r dispose o f  an asset o r lia b ility . 

O ld  la w  d id  not address this.

S ection  06 .26 .550
A u tho rizes  a trust com pany to appoint a trust com m ittee, w h ich  m ust meet m on th ly . C om m ittee 
required to keep a record o f  its actions, and m ay elect o ffice rs  to accept new  accounts.

O ld  law  d id  not address this.

S ection  06 .26 .560
L ists  p ro h ib ite d  acts o f  d irectors, o fficers , employees and shareholders.

O ld  law  d id  not address this.

S ection  06 .26 .570
Requires m a jo rity  board approval o r departm ent approval o f  certain insider transactions, 
p roh ib its  extension o f  c red it to insiders unless teim s are the same as w o u ld  be o ffe red  to a non ­
insider, authorizes departm ent to adopt regulations to im plem ent this section, and excludes a 
subs id ia ry  o f  a trust com pany from  the m eaning o f  "a ffilia te ".

O ld  law  d id  not address this.

S ection  06 .26 .580
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G enera lly  p ro h ib its  a trust com pany fro m  investing  trust assets in  the stocks o r ob lig a tio ns  o f  the 
trust com pany o r using trust assets to acquire p roperty  from  the trust com pany and p ro h ib its  use 
o f  m ateria l inside in fo rm a tio n  in  connection w ith  the purchasing o r se llin g  a trust asset.

O ld  law  d id  not address this.

Section 06 .26 .585
Requires the trust com pany to establish w ritte n  polic ies and procedures fo r  b u y in g  and se lling 
trust assets that are securities and m ust include the p ro h ib itio n  in  A S  06 .26 .5 8 0 (b ).

O ld  law  d id  not address this.

S ection  06 .26 .590
Places the re sp on s ib ility  fo r proper exercise o f  fid u c ia ry  pow ers on the board.

O ld  law  d id  no t address this.

Section  06 .26 .600
Requires segregation o f  trust asset records from  the trust com pany records.

O ld  law  d id  not address this.

Section  06 .26 .610
R equirem ent fo r  co n fid e n tia lity  o f  custom er in fo rm a tion .

O ld  la w  d id  not address this.

Section  06 .26 .620
Requires the trust com pany to m ain ta in  various insurance p o lic ies , sets lim its , requires an annual 
rev iew  o f  insurance coverages to determ ine adequacy, and requires f i l in g  evidence o f  a ll 
coverages w ith  the department.

O ld  law  d id  not address this.

Section  06 .26 .630
Requires fo r  reporting  o f  crim es.

O ld  law  d id  not address this.

Section  06 .26 .650
Provides a u th o rity  fo r mergers.
O ld  law  d id  not address this.

S ection  06 .26 .660
Provides the process and guidelines fo r mergers.
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Old law did not address this.

S ection  06 .26 .670
G ives d issenting shareholders o f  a proposed m erger righ ts w h ich  are governed by  A S  10.06 .574- 
582 (A laska  corporations code).

O ld  law  d id  not address this.

S ection  06 .26 .680
A u thorizes  the departm ent to approve applications fo r purchases o f  a ll, o r substan tia lly  a ll o f  the 
assets o f  another trust com pany and prov ides fo r an investiga tion  in to  the app lication .

O ld  law  d id  not address this.

S ection  06 .26 .690
A u thorizes  a purchasing trust com pany to hold  the purchase price and o ther m oney o r assets 
delivered to it by  the selling  trust com pany and act as the d isbursing agent.

O ld  law  d id  not address this.

S ection  06 .26 .700
Requires a purchasing trust com pany, in  the case o f  a se lling  trust com pany being liqu ida ted  by  a 
state o r federal agency, to d e live r the rem ain ing  assets to the receiver.

O ld  law  d id  not address this.

Section  06 .26 .710
Provides fo r  the m ethod o f  paym ent to creditors by  the purchasing trust com pany.

O ld  law  d id  not address this.

Section  06 .26 .720
A u thorizes  the board o f  a trust com pany, w ith  the p rio r approval o f  the departm ent, to sell a ll o r 
substan tia lly  a ll assets w ith o u t shareholder approval under certain cond itions and considers the 
sale o f  a ll o r substantia lly  a ll assets w ith  shareholder approval as a vo lu n ta ry  d isso lu tion  and is 
governed b y  A S  06 .26 .730-800 .

O ld  law  d id  not address this.

Section  06 .26 .730
G ives the requirem ents, procedures and guidelines fo r departm ent approval, fo r a trust com pany 
to v o lu n ta rily  surrender its certifica te  o f  authority .

O ld  law  d id  not address this.

Section  06 .26 .740
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G ives situations where the departm ent is authorized to revoke o r suspend a trust com pany's 
certifica te  o f  authority .

O ld  law  d id  not address this.

S ection  06 .26 .750
A u tho rizes  the departm ent to take possession o f  the trust com pany's fid u c ia ry  operations and 
appoint a receiver fo r liqu id a tion  i f  the departm ent revokes the trust com pany's certifica te  o f 
authority .

O ld  law  d id  not address this.

S ection  06 .26 .760
Vests the departm ent w ith  the fu ll and exclusive pow er o f  m anaging and c o n tro llin g  a trust 
com pany w hen the departm ent has taken possession o f  a trust com pany and includes procedures 
and guidelines.

O ld  law  d id  not address this.

S ection  06 .26 .770
A uthorizes  the departm ent to reorganize a trust com pany by entering an order proposing a 
reorganization  plan.

O ld  law  d id  not address this.

S ection  06 .26 .780
G ive  the requirem ents and guidelines fo r the department w hen liq u id a tin g  a trust com pany.

O ld  law  d id  not address this.

S ection  06 .26 .790
D irects  the departm ent to liqu idate  a trust com pany by  g iv in g  notice to various parties, the 
process fo r paym ent o f  c laim s, and notice requirem ents, and the procedures fo r w rapp ing  up the 
business v ia  the courts.

O ld  law  d id  not address this.

S ection  06 .26 .800
The departm ent is authorized to appoint the F D IC  as receiver o f  a trust com pany the departm ent 
has taken possession o f.

O ld  law  d id  not address this.

S ection  06 .26 .810
A u thorizes  an ou t o f  state trust com panies (interstate state, interstate national, and in te rnational 
trust com panies) to act as fid u c ia ry  in  this state o n ly  i f  they m ain ta in  a trust o ffice  in  this state.
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Old law did not address this.

Section  06 .26 .820
A uthorizes  out o f  state trust com panies to establish a new  trust o ffice  in  the state o r acquire one 
that already exists.

O ld  law  d id  not address this.

Section  06 .26 .830
Requires an out o f  state trust com pany to file  a notice w ith  the departm ent to establish a new 
trust o ffic e  o r acquire an exis ting  trust o ffice .

O ld  law  d id  not address this.

Section  06 .26 .840
Sets out m in im u m  q ua lifica tions  fo r an out o f  state o r in ternational trust com pany to  establish o r 
acquire a trust o ffic e  in  the state in c lu d in g  f i lin g  various item s w ith  the department.

O ld  law  d id  not address this.

Section 06 .26 .850  (a ) -  (h )
A u thorizes  and provides a process fo r  an out o f  state trust com panies to establish o r acquire a 
representative o ffic e  as perm itted  by A S  06 .26 .810-895 .

O ld  law  d id  not address this.

Section  06 .26 .860
Perm its an out o f  state trust com pany to establish o r acquire add itiona l trust o ffices  o r 
representative o ffices  to the same extent a trust com pany can under A S  06 .26 .160 .

O ld  law  d id  not address this.

Section  06 .26 .870
A uthorizes  the departm ent to exam ine interstate state and in te rnational trust com panies and 
co llect fees fo r  the exam ination , require reports and assess fees.

O ld  law  d id  not address this.

Section 06 .26 .880
A uthorizes the departm ent to take enforcem ent actions i f  an o ffice  o f  an out o f  state trust 
com pany is be ing  operated in  an unsafe and unsound m anner, is in  v io la tio n  o f  state laws, o r is 
engaged in  an a c tiv ity  not perm issib le  under this chapter.

O ld  law  d id  not address this.
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S ection  06 .26 .890
R equires an out o f  state trust com pany to g ive  60 days notice fo r  mergers, conso lidations, change 
in  con tro l, transfer o f  a ll o r substantia lly  a ll assets, and fo r c losing o r d isposition  o f  any o ffic e  in 
the state.

O ld  law  d id  not address this.

S ection  06 .26 .895
D efines in te rna tiona l trust com pany, interstate national trust com pany, and interstate state trust 
com pany.

O ld  law  d id  not address this.

S ection  06 .26 .900
G ives a lis t o f  pow ers o f  the department.

O ld  law  d id  not address this.

S ection  06 .26 .905
Perm its the departm ent to enter in to  cooperative agreements and enforcem ent actions w ith  other 
governm enta l regulators.

O ld  la w  d id  not address this.

S ection  06 .26 .910
L is t o f  instances w hen a person m ay appeal to the department, authorizes departm ent to adopt 
regulations establish ing procedures fo r appeals, and subjects appeals to A S  44 .62 
(A d m in is tra tive  Procedure A c t).

O ld  law  d id  not address this.

S ection  06 .26 .920
A u tho rizes  departm ent to b ring  a c iv il court action against a person w ho  has o r is about to 
c o m m it a v io la tio n  o f  this chapter.

O ld  law  d id  not address this.

S ection  06 .26 .930
R equires a trust com pany to subm it various reports.

O ld  law  d id  no t address this.

S ection  06 .26 .940
G ives persons w h o  su ffe r damages as a result o f  v io la tions b y  persons subject to th is  chapter, the 
r ig h t to b rin g  an action in  court.
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Old law did not address this.

S ection  06 .26 .950
Stipulates that th is chapter does not a llo w  a trust com pany to engage in  banking.

O ld  chapter d id  no t have th is p rov is ion .

S ection  06 .26 .960
P roh ib its  a trust com pany from  tak ing  an action w ith  respect to its corporate status o r cap ita l 
structure  w ith o u t firs t rece iv ing  the department's approval and authorizes the departm ent to adopt 
regulations under A s 10.06 applicable  to an act in  this chapter.

S ection  06 .26 .990
D efines various terms.

O ld  law  o n ly  defined "departm ent."

S e c tio n 06 .26 .995
S hort t it le  o f  the act is "Revised A laska  T rust Com pany A c t."

S ection  3
A S  13.36.025 is amended so that the p rovis ions o f  (a) are not intended to be overridden  by 
A S  06 .26 , and A S  06 .26  governs in  the event o f  a con flic t.

S ection  4
Techn ica l change in A S  13.36.320(a) rep lacing the w ord  "A laska " w ith  "the state" and rep lacing 
the o ld  trust act reference o f  06 .25  w ith  the new trust act reference o f  06.26.

S ection  5
T echn ica l change in  A S  13.36.390 (2 ) replacing the o ld  trust act reference o f  06.25 w ith  the new 
trust act reference o f  06.26.

S ection  6
T echn ica l change in  A S  21 .66 .250  rep lacing the o ld  trust act reference o f  06.25 w ith  the new 
trust act reference o f  06.26.

S ection  7
T echn ica l change in A S  34 .77 .100 (a ) rep lacing the o ld  trust act reference o f  06 .25  w ith  the new 
trust act reference o f  06.26.

S ection  8
L ists  sections that are repealed.

S ection  9
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Several areas o f  la w  are amended as a result o f  A S  06 .26 .7 6 0 (b )(2 ). Those areas are: Rules 6 
and 12 o f  the A la ska  Rules o f  C iv il  Procedure, R ule 40 o f  the A laska  Rules o f  C rim in a l 
Procedure, Rules 204, 403 , 502, 602, and 611 o f  the A laska  Rules o f  A ppe lla te  Procedure.

S ection  10
O utlines requirem ents and tim e  frames fo r trust com panies exis ting  p rio r to the e ffec tive  date o f 
th is A c t to co m p ly  w ith  the new  A c t.

S ection  11
A uthorizes  the departm ent to adopt regulations necessary to im p lem ent sections 1-8 o f  th is  act. 
no earlie r than January 1, 2002.

S ection  12
Sections 10 and 11 are e ffective  im m edia te ly .

S ection  13
E xcept as p rov ided  in  section 12, this A c t becomes e ffective  January 1, 2002.
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ALASKA LAND TITLE ASSOCIATION
P.O. Box 2̂ )811 • Anchorage, Alaska 99524

A p r i l  20, 2001

R e p r e s e n t a t i v e  Lisa Murkowski 
S t a t e  C a p i t o l ,  Room 408 
Juneau ,  AK 99801-1182

Re: House B i l l  157, P r o v id e r s  o f  F i d u c i a r y  S e r v i c e s

Dear R e p r e s e n t a t i v e  Murkowski:

The Board of  D i r e c t o r s  o f  th e  Alaska Land T i t l e  
A s s o c i a t i o n  (the  "ALTA") has  rev iewed and d i s c u s s e d  House 
B i l l  157, r e l a t i n g  to  p r o v i d e r s  of f i d u c i a r y  s e r v i c e s .  As 
you may r e c a l l ,  t i t l e  i n s u r a n c e  age n ts  p ro v id e  f i d u c i a r y  
s e r v i c e s  t o  t h e i r  cus tom ers  th ro u gh  escrow c l o s i n g s ;  t h a t  
i s ,  by a c t i n g  as  a n e u t r a l  t h i r d  p a r t y  agen t  i n  h o l d i n g  
money, documents and o t h e r  t h i n g s  o f  v a lu e  t o  be d i s b u r s e d  
o r  r e c o rd e d  in  accord w i th  th e  terms of  an escrow a g reem e n t .  
See A .S ,  3 4 .8 0 .0 9 0 (3 ) ,  d e f i n i n g  an "escrow t r a n s a c t i o n "  f o r  
p u r p o s e s  of  the  Good Funds A c t .  I t  was t h e  ALTA B o a r d ' s  
c o n c l u s i o n ,  in  c o n s u l t a t i o n  w i th  cou n se l ,  t h a t  HB 157 would 
n o t  e x c e p t  or exclude  t i t l e  companies a c t i n g  i n  t h e i r  
c a p a c i t y  as escrow a g e n t s  from t h e  r e g i s t r a t i o n ,  f i n a n c i a l  
and o t h e r  req u i rem en ts  o f  p rop o sed  i n  th e  main body o f  t h e  
l e g i s l a t i o n .  We do n o t  b e l i e v e  t h i s  was th e  i n t e n d e d  
r e s u l t .  ALTA asks t h a t ,  as  sp on so r  o f  HB 157, you c o n s i d e r  
amending th e  exemptions unde r  p roposed  A.S. 0 6 .2 6 .0 2 0  t o  add 
t i t l e  i n s u r a n c e  a g e n ts  a c t i n g  i n  t h i s  c a p a c i t y .

I t  appears  t h a t  an  a t t e m p t  t o  exempt t i t l e  companies 
may have been made i n  p r o p o se d  A.S. 0 6 .2 6 .0 2 0 (5 ) ,  a lo n g  w i th  
o t h e r  i n s u r e r s  and a g e n t s  who h o ld  t r u s t  funds b e f o r e  
p l a c i n g  in su ra n c e  cove rage  w i th  t h e i r  u n d e r w r i t e r s .
However, t h e  Department o f  Community and Economic 
Development (charged w i th  en fo rcem en t  o f  th e  t o - b e - r e v i s e d  
T r u s t  Company Act) o r  a c o u r t  m ight  no t  c o n s t r u e  t i t l e  
a g e n t s '  escrow c l o s i n g  a c t i v i t i e s  as " s o l e l y  i n c i d e n t a l  t o  
t h e  p e r s o n ' s  a c t i v i t i e s  u nd e r  t h e  [ in su ra n c e ]  l i c e n s e ; " .  
Proposed  A.S. 0 6 ,26 .020(1 2)  a l s o  does not  exempt t i t l e  
a g e n t s '  escrow a c t i v i t y ,  b e ca u se  i t  r e l a t e s  t o  th e  h o l d in g  
and c o l l e c t i o n  o f  t h i n g s  o f  v a l u e  " a t  th e  s o l e  d i r e c t i o n  o f  
t h e  p e r so n  t o  whom th e  d e b t  o r  payment i s  owed". T i t l e  
a g e n t s  a c t  a t  t h e  b e h e s t  and unde r  th e  agreement o f  a t  l e a s t
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two p a r t i e s  (a buyer  and s e l l e r ,  o r  bo r row er  and l e n d e r )  and 
sometimes a l l  t h r e e  ( s e l l e r ,  buyer and l e n d e r )  o r  more.

I t  would p e rha ps  be e a s i e s t  t o  amend p ro p osed  A.S. 
0 6 .26 .0 2 0 (5 )  as  fo l lo w s  ( a d d i t i o n s  a r e  u n d e r l i n e d ) :

Sec.  0 6 .2 6 .0 2 0 .  Exemptions. N o t w i th s t a n d i n g  any 
o t h e r  p r o v i s i o n  o f  t h i s  c h a p t e r ,  a p e r s o n  does  no t  
a c t  as  a f i d u c i a r y  under t h i s  c h a p t e r  i f  t h e  
p e r so n
Ml

(5) engages  in  th e  s a l e  and a d m i n i s t r a t i o n  of  
an i n s u r a n c e  p ro d u c t  as an i n s u r a n c e  company 
l i c e n s e d  under  AS 21 o r  in s u r a n c e  p r o d u c e r  
l i c e n s e d  under  AS 21 and

(a) t h e  pe rson  i s  a c t i n g  w i t h i n  th e
scope o f  th e  l i c e n s e ,  and t h e  
f i d u c i a r y  s e r v i c e s  p r o v id e d  by t h e  
p e rso n  a re  s o l e l y  i n c i d e n t a l  t o  th e  
p e r s o n ' s  a c t i v i t y  unde r  t h e  l i c e n s e ;  
o r

(b) t h e  pe rson  i s  a t i t l e  i n s u r a n c e
company or  l i m i t e d  p r o d u c e r  unde r  AS 
2 1 .66 ,  and i s  a c t i n g  a s  a s e t t l e m e n t  
ao en t  t o  hand le  escrow t r a n s a c t i o n s  
as  d e f in e d  by A.S. 3 4 .8 0 .0 9 0 ;

P l e a s e  a d v i s e  i f  t h i s  amendment i s  a c c e p t a b l e  o r  i f  you 
have any f u r t h e r  q u e s t i o n s  o r  c o n c e rn s .  Thank you f o r  your 
c o n s i d e r a t i o n  o f  t h i s  m a t t e r .

Very t r u l y  yours ,

(907) 274-2562 L e g i s l a t i v e  Committee
(907) 786-9512
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IN  T H E  L E G IS L A T U R E  O F T H E  S T A T E  O F A L A S K A  

T W E N T Y -S E C O N D  L E G IS L A T U R E  - F IR S T  S E S S IO N 

B Y
Offered:
Referred:
Sponsor(s): R E P R E S E N T A T IV E S  M C G U IR E , Dyson, Fate, Rokeberg, Ogan, Murkowski, Wilson, Lancaster

A  B I L L  

F O R  A N  A C T  E N T IT L E D  

" A n  A c t  re la tin g  to  th e  c r ite r ia  fo r  th e  a d o p tio n  o f  re g u la tio n s  and  to  th e  re la tio n s h ip 

betw een a re g u la tio n  and  its  e n a b lin g  s ta tu te ; a nd  p ro v id in g  fo r  an e ffe c tiv e  d a te ."

B E  I T  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  Section 1. A S  4 4 .6 2 .0 2 0  is amended to read:

Sec. 4 4 .6 2 .0 2 0 . A u th o r i ty  to  a d o p t, a d m in is te r , o r  e n fo rc e  re g u la tio n s . 

E xcept fo r the a u th o rity  conferred upon the lieu tenant gove rno r in  A S  44 .62 .130  - 

<44.62.170, A S  4 4 .62 .0 1 0  -  44 .62 .320  do not con fe r a u th o rity  upon  o r augm ent the 

au thority  o f  a state agency to adopt, adm in is ter, o r enforce a regu la tion . T o  be 

e ffec tive , each regu la tion  adopted must be w ith in  the scope o f  a u th o r ity  conferred b v 

the  s ta tu te  u n d e r w h ic h  th e  re g u la tio n  is a dop t* ^  and in accordance w ith  standards 

prescribed by  o ther p rov is ions  o f  law .

*  Sec. 2. A S  4 4 .62 .0 3 0  is amended to read:

Sec. 4 4 .62 .0 3 0 . R e la tio n s h ip  (C O N S IS T E N C Y ] be tw een  re g u la tio n  and 

s ta tu te . T h e  a u th o r ity  to  a d o p t a re g u la tio n  m ust be c le a r ly  a n d  expressly

-1-
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c o n fe rre d  by  s ta tu te . If, by  express [O R  IM P L IE D ] terms o f  a statute, a state agency 

has a u th o rity  to adopt regulations to im p lem ent, interpret, m ake specific^ o r o therw ise 

carry  ou t the provis ions o f  the statute, a regu la tion  adopted is not v a lid  o r e ffec tive 

unless

(1 ) the  su b je c t o f  th e  re g u la tio n  and th e  tre a tm e n t o f  th e  s u b je c t o f 

th e  re g u la tio n  a re  c lc n rlv  a u th o r iz e d  and  n o t ju s t im p lie d  b v  th e  s ta tu te ;

(2 ) the re g u la tio n  is consistent w ith  the statute th a t  th e  re g u la tio n 

p u rp o r ts  to im p le m e n t, in te rp re t ,  m a ke  sp e c ific , o r  o th e rw ise  c a r ry  o u t ;  and

(3 ) the  re g u la tio n  is reasonably necessary to carry  out the pu ipose  o f

the statute.

*  Sec. 3 . A S  44 .62 .030  is amended by add ing  a new  subsection to read:

(b ) N o tw iths tand ing  (a) o f  th is  section, if , by express o r im p lie d  term s o f  a 

statute, a state agency has a u th o rity  to  adopt regulations to  im p lem en t, in terpret, m ake 

spe c ific , o r otherw ise carry out the p rov is ions  o f  the statute, a regu la tion  adopted is 

not v a lid  or e ffective  unless consistent w ith  the statute and reasonably necessary to 

carry  out the puipose o f  the statute. The p rov is ions  o f  th is  subsection apply to  a 

re g u la tio n  that is adopted by

(1 ) a board o r com m ission  located in an o ffice  o r departm ent listed in 

A S  4 4 .1 7 .0 0 5 ; o r

(2 ) a state agency tha t is required by the federal governm ent to amend 

a regu la tion  i f  application  o f  the general standard o f  (a) o f  th is  section w o u ld  prevent 

the state agency fro m  am ending the regula tion  and w o u ld  result in  a loss o f  federal 

m oney.

*  Sec. 4 . T he  uncod ified  law  o f  the State o f  A la ska  is amended by add ing a new  section to 

read:

A P P L IC A B IL IT Y . This A c t  applies to the adoption o r am endm ent o f  a regula tion  i f 

the o rig in a l notice  under A S  44 .62 .190  o f  the adoption  o r am endm ent o f  the regula tion  is 

g iven  on o r a fte r the e ffec tive  date o f  th is  A c t.

*  Sec. 5. T h is  A c t takes effect im m e d ia te ly  under A S  0 1 .10 .070(c).

CSHB 158( ) -2-
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S U B J E C T : C S H B  158( )  re la ting  to regula tion  adop tion  standards (W o rk 
O rder N o . 2 2 -L S 0 5 7 8 \F )

T O : Representative Les il M cG u ire 
A ttn : J im

F R O M : Theresa L . Bannister 
Leg is la tive  Counsel

T h is  m em o accom panies a d ra ft o f  the b ill  described above. T h is  vers ion  adds a 
subsection to A S  44 .62 .030  to  cover the tw o  exceptions that you requested. The  tw o 
exceptions are fo r  boards and com m issions and fo r certain s itua tions in v o lv in g  federal 
m oney. The n ew  subsection applies the current regu la tion  standard under A S  44 .62 .030 
to  those tw o  categories.

The exception  fo r  boards and com m issions covers the boards and com m issions 
established in  the executive departments and the O ffic e  o f  the G ove rno r. S ince it  appears 
that a ll o f  the regula tions o f  the D epartm ent o f  E ducation  and E a rly  D eve lopm ent go 
through the State B oard o f  Education , under th is  d ra ft a ll o f  the regu la tions o f  that 
departm ent w i l l  continue under the current regu la tion  standard ra ther than the new 
"c lea rly  and expressly conferred" standard.

A ls o , a s ig n ific a n t p o rtio n  o f  the regula tions o f  the D epartm ent o f  F ish  and Gam e w ill 
continue under the current regula tion  standard rather than the new  standard. Except fo r a 
fe w  item s that are con tro lled  e xc lus ive ly  by the com m issioner o f  fish  and game, the 
regula tions o f  that departm ent are adopted through the B oard  o f  Fisheries and the Board 
o f  Gam e, and the  boards acting jo in t ly .

F in a lly , the U n iv e rs ity  o f  A laska w i l l  p robab ly  take the p os ition  tha t its regula tions are 
not covered by  A S  44 .62  and, therefore, that these regula tion  standards do not app ly  to its 
regulations. T he  regu la tory  a u thority  o f  the U n ive rs ity  under A S  1 4 .40 .1 7 0 (b )(1 ) does 
not require that its regulations be adopted under A S  44 .62 . The  U n iv e rs ity  appears to 
c la im  that it  is not located in the executive branch. In that case it w o u ld  not be 
considered a state agency under the A S  44 .62 .640 (a ) d e fin it io n  o f  that term  fo r the 
regula tion  p ro v is io ns  o f  A S  44.62 . The U n ive rs ity  was established under art. V I I ,  sec. 2 
o f  the state cons titu tion .

I f  I m ay be o f  fu rth e r assistance, please advise.

T L B :g lc
01 -278 .g lc
Enclosure
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Sponsor Statement
CS for HB 158

“An Act relating to the criteria for the adoption of regulations and to the relationship 

between a regulation and its enabling statute; and providing for an effective date.”

The Leg is la tu re  is the branch o f  governm ent charged w ith  m aking  law . T h is  b ill  establishes a 
two-step process, by firs t re qu iring  us to be specific  when w rit in g  leg is la tion  to ensure that the 
true in tent o f  the b ill is easily understood. W hen the Leg is la ture  makes a law , it should  specify  i f 
regulations are envis ioned o r not by firs t asking does the b ill need regulations to f i l l  in  gaps o r to 
c la r ify  specifics. Second, when a regulation author prepares to prom ulgate  supporting 
regulations, a through rev iew  o f  pertinent in fo rm ation  re la ting  to the b ill m ust be com pleted 
before w rit in g  the regulations. T h is  w ill result in regulations that com p lem ent ra ther than 
contrad ict the statute.

H B  158 lim its  the broad in terpre tation  that is now  applied d u ring  the regula tion  process by 
requ iring  that the regula tion  must be c learly  authorized by statute. It fu rthe r requires that the 
regulation be consistent w ith  the statute and prevents the w rit in g  o f regulations i f  they are not 
absolutely necessary to carry  out the statute.

The p ub lic  should  find  regulations easier to understand in the future as the leg is la tion  and 
regulations w il l  c lea rly  stem fro m  the same in tent and po licy . T h is  w ill  u ltim a te ly  result in a cost 
savings to the State, as it w il l  g reatly  reduce the num ber o f  appeals at both the adm in is tra tive  and 
the c iv il levels.

CS fo r  H B  158 is a m od ifica tio n  o f the o rig ina l b ill designed to correct some oversights dealing 
w ith  tw o  spec ific  areas. It should be noted that Boards and C om m issions and the ir regula tory 
authority  are exem pted as w e ll regulations that must be rew ritten  because o f  changes in 
Federal R egulations w h ich  the state agency must adopt or risk losing federal funds.

Easy to  understand language in both leg is la tion  and regulation w il l  lessen the burden on m any o f 
A la ska ’ s people and businesses. Ind iv idu a ls  w ill  have direct access and inpu t as to h ow  the rules 
are w ritte n  because they can contact the ir elected representatives in the legislature. W hen 
A laskans have inpu t, p ro v id in g  in fo rm a tion  and insight that is listened loo and acted upon, we 
w ill have succeeded in re turn ing  a trusted governm ent to the people.
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Representative N orm an Rokeberg 
C hair, House Jud ic iary  C om m ittee

%

Please accept this le tter and the attached documents as a request fo r  the House Jud ic iary 
C om m ittee  to hear H B  158, “ A n  A c t re la ting to the c rite ria  fo r the adoption o f  regulations and to 
the re la tionsh ip  between a regulation and its enabling statute; and p ro v id in g  fo r an e ffec tive

H B 158 is m odeled a fte r the doctrine  being used by the U n ited  States Supreme C ourt in 
considering w hether the A d m in is tra tive  Branch o f  governm ent has taken action through 
regulation o r p o lic y  that Congress d id  not intend o r authorize in statute. It is also a p rim a ry 
argum ent being  used by o u r A tto rne y  G eneral’ s challenge o f  the K atie  John Suit.

L ike  the federal governm ent, our adm in istra tive  branch has broad powers to in terpret both 
legis lative  language and intent. H B  158 makes it clear that the Leg is la ture  wants a more 
conservative approach when it prom ulgates regulations. Th is  “ C lear Statement D o ctrin e ”  b ill 
w ill require a m ore ju d ic io u s  rev iew  o f  statute and intent and w ill  reduce con flic ts  between the 
agencies and the p ub lic .

Passage o. H B  158 w il l  require regulation authors to fo llo w , not in terpret statute u ltim a te ly 
reducing both the adm in is tra tive  and ju d ic ia l review . It w il l  be a m ajo r firs t step in fiscal savings 
and m ore e ffic ie n t governm ent. I respectfu lly  request scheduling o f  H B  158 in the House 
Judicial ■■ C om m ittee  at you r earliest convenience. Thank you in advance fo r yo u r tim e and 
consideration. I f  you have any questions please do not hesitate to call.

date.”

‘ LesM. M cG uire - 
Representative, D is tr ic t 17 
L M /jp
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Sponsor Statement

H B  158

“An act relating to the criteria lor the adoption of regulations and to the relationship 

between a regulation and its enabling statute; and providing for an effective date.”

H B  158 is the firs t m a jo r step to a better m ore consistent regulation/statute process. In  our 

efforts  to pass leg is la tion  we som etim e inadvertently  delete phrases or create language that can 

have a broad in terpretation. The Departm ents then prom ulga te  regula tions using statute 

references based on that interpretation rather than specific  language. H B  158 w il l  resolve these 

problems.

H B  158 is m odeled after the doctrine that has been applied in recent years by the U n ited  States 

Supreme C ourt in considering w hether the A d m in is tra tive  Branch o f  governm ent has taken 

action through regulation o r p o licy  that Congress did not intend o r authorize in statute. It is also a 

p rim a ry  argum ent being used by our A tto rne y  G enera l’ s challenge o f  the K atie  John Suit.

L ike  the federal governm ent, our adm in is tra tive  branch has broad pow ers to in terpre t both 

legis lative  language and intent. H B  158 makes it c lear that the Leg is la ture  wants to sec a m ore 

conservative approach applied to the p rom ulga tion  o f  regulations. T h is  “ C lear Statem ent 

D o ctrin e ”  b ill  w il l  require a more ju d ic io u s  rev iew  o f  statute and intent, and w ill  reduce con flic ts 

between the agencies and the pub lic .

H B  158 is leg is la tion  that w ill begin the process o f  a more user fr ie n d ly  regulation system. It 

elim inates sub jective  interpretation o f  statute and specifies when regulations are required. It 

brings clearer language to the pub lic  as the b ill and the regulations w ill  com p lim e nt rather than 

contrad ic t each other.
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S U B J E C T : C lear Statement D o ctrin e  (W o rk  O rder N o . 2 2 -L S 0 6 2 9 )

T O : Representative L e s il M c G u ire 
A ttn : Sue S ta n c liff

F R O M George U te rm o h ld 
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The m em orandum  is in  response to y o u r request fo r  a sum m ary o f  the "c lear statement 
doctrine ."

The "clear statem ent doctrine" is a ru le  o f  s ta tu to ry  construction  that has been adopted the 
U n ite d  States Suprem e Court. G regory v . A s h c ro ft. 501 U .S . 4 5 2 , 115 L .E d .2 d  410 
(19 9 1 ). In  cases where an enactm ent by  Congress a m b iguous ly  im p lica tes  the 
sovere ignty o f  a state, the court w i l l  construe the enactm ent so as to  m a in ta in  the 
sovere ignty o f  the ctate. The doctrine  m ay be in vo ked  w hen a statute is susceptib le to 
tw o  p lausib le  in terpretations, one o f  w h ic h  w o u ld  have altered the ex is ting  balance o f 
federal and state pow ers. Absent a c lear in d ica tio n  o f  Congress' in ten t to  change the 
balance, the p ro pe r course is to adopt a cons truc tion  that m ain ta ins the ex is ting  balance. 
Id . at 4 6 0 -0 1 , 115 L .E d .2d  at 424. The  Suprem e C ourt requires a clear statem ent by 
Congress that i t  intends to  lim it  the pow ers o f  the state before the cou rt w i l l  f in d  tha t an 
enactment lim its  state power. The c o u it w i l l  n o t f in d  that Congress has lim ite d  state 
powers based on  a statutory in te rpre ta tion  that is m erely im p lie d  by the statu tory 
language.

A s a ru le  o f  construction , the doctrine w i l l  com e in to  p lay  o n ly  w hen  an a m b ig u ity  exists 
in  the in te rp re ta tion  o f  a statute. A  statute can be unam biguous w ith o u t addressing every 
reasonable in te rp re tive  theory. The statute need o n ly  be p la in  to  anyone reading the law . 
Salinas v . U n ite d  States. 522 U .S . 52 , 60 , 139 L .E d .2 d  352, 364  (1 9 9 7 ). O n the o ther 
hand, the existence o f  an am bigu ity  is o ften  a sub jective  de te rm ina tion .

The clear statem ent doctrine a llow s the federal courts to resolve co n flic ts  between states 
and the federal governm ent through the cons truc tion  o f  statutes ra ther than addressing the 
co n s titu tio n a lity  o f  the statute that is at issue. C ourts genera lly  decline  to  address 
constitu tiona l issues i f  the controversy at issue can be resolved th rou g h  the in te rpre ta tion 
o f  the a pp licab le  laws. "A p p lica tio n  o f  the p la in  statem ent ru le  thus m ay avo id  a 
potentia l cons titu tiona l p roblem ." G re g o ry, at 4 6 4 , 115 L .E d .2 d  at 426.
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The clear statement doctrine  is no t a lim ita tio n  on the pow er o f  Congress to  im p in g e  on 
state sovereignty. In  the event that a court does fin d  that an enactm ent o f  Congress 
contains a clear statement o f  its  in ten t to a lter the current state-federal balance o f  p o w e r 
then the issue becomes w h e th e r the enactm ent is a constitu tiona l exercise o f  Congress' 
pow e r under the U n ited  States C onstitu tion .

I f  I  m ay be o f  fu rthe r assistance, please advise.

G U :g lc
01-168 .g lc
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m e e t i n g  t o  o r d e r  a t  3 : 3 5  pm an d  a n n o u n c e d  t h e  c o m m i t t e e  w o u ld  h e a r  
an u p d a t e  by  t h e  D e p a r t m e n t  o f  Law o f  t h e  s t a t e ' s  r e s o u r c e  c a s e s .

MS. BARBARA RITCHIE, D e p u ty  A t t o r n e y  G e n e r a l ,  D e p a r t m e n t  o f  Law, 
s a i d  h e r  m a in  r o l e  t o d a y  was t o  i n t r o d u c e  Ms. J o a n n e  G r a c e ,  
A s s i s t a n t  A t t o r n e y  G e n e r a l ,  h e a d  o f  t h e  s t a t e h o o d  d e f e n s e  s e c t i o n .

MS. JOANNE GRACE s a i d  s h e  w o u ld  f o c u s  p r i m a r i l y  on t h e  c a s e s  t h a t  
h a v e  u n d e r g o n e  t h e  m o s t  c h a n g e  i n  t h e  l a s t  y e a r ,  l i k e  t h e  K a t i e  
J o h n  c a s e  a n d  t h e  G l a c i e r  Bay c a s e ,  w h ic h  r e a l l y  i n v o l v e  a l l  o f  
S o u t h e a s t  A l a s k a .  She  i s  g e t t i n g  r e a d y  t o  f i l e  a n o t h e r  c a s e  w i t h i n  
t h e  n e x t  d a y  o r  tw o  on t h e  r o a d l e s s  d i r e c t i v e  f o r  t h e  T o n g a s s  
N a t i o n a l  F o r e s t  t h a t  s h e  w o u ld  comment o n ,  a l s o .

The K a t i e  J o h n  c a s e  -  we a p p e a l e d  t h e  f i n a l  j u d g m e n t  i n  
t h a t  c a s e  e x a c t l y  a y e a r  ago  a n d  a f t e r  a few m o n th s  we 
a s k e d  t h e  N i n t h  C i r c u i t  t o  c o n s i d e r  t h e  c a s e  ' e n  b a n c '  
r a t h e r  t h a n  t o  c o n s i d e r  i t  a g a i n  w i t h  j u s t  t h r e e  j u d g e s .
I n  t h e  N i n t h  C i r c u i t  t h a t  means  11 j u d g e s  h e a r  t h e  c a s e  
i n s t e a d  o f  j u s t . t h r e e  j u d g e s .  N i n t h  C i r c u i t  a g r e e d  t o  
h e a r  t h e  c a s e  e n  b a n c  a n d  we b r i e f e d  i t  a n d  a r g u e d  i t .
So w e ' r e  now b e f o r e  t h e  N in t h  C i r c u i t  a g a i n .  I  w ou ld  s a y  
w e ' r e  a t  a r e a l l y  c r i t i c a l  s t a g e  i n  t h i s  c a s e  n o t  o n l y  
b e c a u s e  i t ' s  n e a r i n g  t h e  end  o f  i t s  e x i s t e n c e ,  b u t  a l s o  
b e c a u s e  h a v i n g  s u r v i v e d  f o r  10 y e a r s ,  t h e  c a s e  i s  now 
i n t e r c e p t i n g  a d i s t i n c t  t r e n d  i n  Suprem e C o u r t  c a s e  l a w .

The Supreme C o u r t  more and  more r e c e n t l y  h a s  b e e n  w i l l i n g  
t o  i d e n t i f y  a n d  p r e c i s e l y  d e f i n e  l i m i t s  on C o n g r e s s ' s  
a u t h o r i t y  t o  i n t e r f e r e  w i t h  t r a d i t i o n a l  s t a t e  f u n c t i o n s .
The c a s e  l a w  t h a t ' s  co m in g  o u t  o f  t h e  Suprem e C o u r t  on 
f e d e r a l / s t a t e  b a l a n c e  o f  p ow er  i s s u e s  i s  much d i f f e r e n t  
t o d a y  t h a n  i t  was 10 y e a r s  a g o .  So o u r  a r g u m e n t  i n  t h e  
K a t i e  Jo h n  c a s e  i s  b a s e d  on one  o f  t h e  i s s u e s  t h e  Supreme 
C o u r t  i s  f i n d i n g  p a r t i c u l a r l y  i m p o r t a n t  t h e s e  d a y s .  I t ' s  
c a l l e d  t h e  C l e a r  S t a t e m e n t  D o c t r i n e .

U nder  t h e  C l e a r  S t a t e m e n t  D o c t r i n e ,  a f e d e r a l  c o u r t  w i l l  
n o t  a s s u m e  t h a t  C o n g r e s s  i n t e n d e d  t o  t a k e  o v e r  a 
t r a d i t i o n a l  s t a t e  f u n c t i o n  u n l e s s  C o n g r e s s  h a s  made i t  
u n m i s t a k a b l y  c l e a r  t h a t ' s  what  i t  i n t e n d s  t o  do .  So i t ' s  
a b s o l u t e l y  p l a i n  t o  a n y o n e  r e a d i n g  t h e  a c t .  The r e a s o n  i s  
t h a t  C o n g r e s s  w i l l  n o t  s h i f t  t h e  b a l a n c e  o f  power b e tw e e n  
a s t a t e  a nd  t h e  f e d e r a l  g o v e r n m e n t  l i g h t l y .  You a r e  n o t  
g o i n g  t o  a s s u m e  C o n g r e s s  i n t e n d e d  t o  do  t h a t .

T h i s  i s  a d o c t r i n e  t h a t  d e v e l o p e d  o u t  o f  a 1991 c a s e  
c a l l e d  A s h c r o f t  v .  G r e g o r y .  I n  t h a t  c a s e  t h e  i s s u e
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b e f o r e  t h e  c o u r t  was w h e t h e r  t h e  M i s s o u r i  c o n s t i t u t i o n  
t h a t  m a n d a t e d  t h a t  s t a t e  j u d g e s  r e t i r e  a t  age  70 v i o l a t e d  
a f e d e r a l  a c t  t h a t  p r o h i b i t e d  ag e  d i s c r i m i n a t i o n .  The 
c o u r t  ] Doked a t  t h a t  i s s u e  a n d  s a i d  i t ' s  a p a r t i c u l a r l y  
s t a t e  f u n c t i o n  t o  d e f i n e  t h e  q u a l i f i c a t i o n s  o f  s t a t e  
o f f i c i a l s ,  p a r t i c u l a r l y  s t a t e  j u d g e s .  I t ' s  n o t  s o m e t h i n g  
t h e  f e d e r a l  governm ent  n o r m a l l y  i n v o l v e s  i t s e l f  i n .  The 
Age D i s c r i m i n a t i o n  A c t  h a d  an  e x c e p t i o n  i n  i t  f o r  
a p p o i n t e e s  on a p o l i c y  m a k in g  l e v e l .  The c o u r t  s a i d  i t  
i s  n o t  c l e a r  w he th er  s t a t e  j u d g e s  f i t  i n t o  t h i s  e x c e p t i o n  
o r  n o t .  So we a r e  g o in g  t o  r e f u s e  t o  f i n d  t h a t  C o n g r e s s  
i n t e n d e d  t o  d e s i g n a t e  t h e  q u a l i f i c a t i o n s  o f  s t a t e  j u d g e s  
b e c a u s e  C o n g r e s s  h a s n ' t  made i t  a b s o l u t e l y  c l e a r  t h a t  
t h a t  i s  w h a t  i t  i n t e n d s  t o  d o .  The c o u r t  a l s o  d i d n ' t  
seem  t o  t h i n k  t h a t  Congj  e s s  w o u ld  h a v e  t h a t  a u t h o r i t y  
e v e n  i f  t h a t  had  been i t s  i n t e n t .

So t h i s  i s  t h e  d o c t r i n e  we a r e  a r g u i n g  i n  t h e  K a t i e  Jo h n  
c a s e .  O ur  a rg u m e n t  i s  t h a t  f e d e r a l  t a k e o v e r  o f  f i s h e r i e s  
m a n a g e m e n t  on most  o f  A l a s k a ' s  n a v i g a b l e  w a t e r s  i s  an  
a s s u m p t i o n  o f  a t r a d i t i o n a l  s t a t e  a u t h o r i t y  a n d ,  
t h e r e f o r e ,  t h e  c o u r t  c o u l d  n o t  f i n d  t h a t  C o n g r e s s  h a d  
t h a t  i n t e n t  u n l e s s  C o n g r e s s  made t h a t ,  u n m i s t a k a b l y  c l e a r  
i n  t h e  l a n g u a g e  o f  ANILCA ( A l a s k a  N a t i o n a l  I n t e r e s t  Land 
C l a i m s  A c t )  .

T h e r e ' s  a l o t  o f  good a r g u m e n t  on o u r  p a r t  t h a t  f i s h e r i e s  
m a n a g e m e n t  i s  a t r a d i t i o n a l  s t a t e  f u n c t i o n .  The  U .S .  
S u p re m e  C o u r t  h a s  s a i d  f o r  150 y e a r s  t h a t  s t a t e s  t a k e  
t i t l e  t o  t h e  la n d  u n d e r l y i n g  n a v i g a b l e  w a t e r s  a t  
s t a t e h o o d  b e c a u s e  t h e  s t a t e  h a s  d o m in io n  o v e r  t h o s e  
w a t e r s .  The s t a t e  has  an  o b l i g a t i o n  t o  manage t h e  w a t e r s  
i n  t h e  r e s o u r c e s  in  t r u s t  f o r  t h e  p u b l i c  f o r  f i s h i n g  and 
t r a n s p o r t a t i o n  and o t h e r  p u b l i c  u s e s .  T h e r e f o r e ,  t h e  
s t a t e  h a s  an  o b l i g a t i o n  t o  c o n s e r v e  t h o s e  r e s o u r c e s  w hich  
m e a n s  i t  h a s  an  o b l i g a t i o n  t o  l i m i t  u s e s  by  s e t t i n g  
s e a s o n s ,  m ean s  and m e t h o d s ,  b a g  l i m i t s ,  an d  t h i n g s  l i k e  
t h a t .  T h a t  h a s  a lw a y s  b e e n  u n d e r s t o o d  t o  be  a s t a t e  
f u n c t i o n .

So o u r  a r g u m e n t  i n  t h e  K a t i e  J o h n  c a s e  i n  t h i s  a p p e a l  i s  
b e c a u s e  t h i s  i s  a t r a d i t i o n a l  s t a t e  f u n c t i o n ,  i t  h a s  t o  
b e  u n m i s t a k a b l y  c l e a r  i n  ANILCA t h a t  C o n g r e s s  i n t e n d e d  
t h e  f e d e r a l  s u b s i s t e n c e  b o a r d  t o  h a v e  a u t h o r i t y  o v e r  
n a v i g a b l e  w a t e r s  where  t h e  U n i t e d  S t a t e s  h a s  r e s e r v e d  a 
w a t e r  r i g h t .  Our p o s i t i o n  i s  t h a t  t h a t  i s  n o t  
u n m i s t a k a b l y  c l e a r  i n  ANILCA. I f  C o n g r e s s  h a d  w a n t e d  t o  
i n c l u d e  n a v i g a b l e  w a t e r s  s u b j e c t  t o  a r e s e r v e d  w a t e r
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r i g h t ,  C o n g r e s s  w o u ld  h a v e  s a i d  t h a t .  I t  w o u l d n ' t  h a v e  
done i t  i n  t h e  r o u n d a b o u t  way t h a t  t h e  U n i t e d  S t a t e s  h a s  
a r g u e d .  I t ' s  o b v i o u s l y  n o t  c l e a r  f ro m  t h e  s t a t u t e  g i v e n  
t h e  p o s i t i o n  t h e  p a r t i e s  h ave  t a k e n  i n  t h i s  c a s e .

The U n i t e d  S t a t e s  t o o k  t h e  p o s i t i o n  i n  t h e  b e g i n n i n g  o f  
t h e  l i t i g a t i o n  t h a t  t h e  s t a t u t e  d i d  n o t  c l e a r l y  i n c l u d e  
n a v i g a b l e  w a t e r s  a n d ,  i n  f a c t ,  t o o k  t h e  p o s i t i o n  t h a t  i t  
c l e a r l y  d i d  n o t  i n c l u d e  n a v i g a b l e  w a t e r s .  When t h e  
U n i t e d  S t a t e s  f l i p p e d  i t s  p o s i t i o n  t h r e e  y e a r s  i n t o  t h e  
l i t i g a t i o n ,  i t  d i d n ' t  ch an g e  i t s  mind a b o u t  t h e  c l e a r n e s s  
o f  t h e  s t a t u t e .  I t  d i d n ' t  s a y  we w e re  w r o n g ;  a c t u a l l y  
i t ' s  a b s o l u t e l y  c l e a r  i n  t h e  s t a t u t e  t h a t  n a v i g a b l e  
w a t e r s  w ere  i n t e n d e d  t o  b e  i n c l u d e d .  I t  s i m p l y  s a i d  t h e  
s t a t u t e  i s  a m b i g u o u s .  We c a n ' t  t e l l  f r o m  t h e  s t a t u t e  
w h e t h e r  C o n g r e s s  i n t e n d e d  t o  i n c l u d e  t h e s e  n a v i g a b l e  
w a t e r s ,  b u t  a s  a f e d e r a l  a g e n c y ,  i t ' s  o u r  d u t y  t o  
i n t e r p r e t  t h i s  s t a t u t e  an d  r e s o l v e  a m b i g u i t i e s  -  a n d  we 
t h i n k  i t ' s  r e a s o n a b l e  t o  i n t e r p r e t  i t  t o  i n c l u d e  c e r t a i n  
n a v i g a b l e  w a t e r s .

The A la s k a  S up rem e  C o u r t  i n  t h e  T o t e m o f f  c a s e  f o u n d  t h a t  
i t  was c l e a r  t h o s e ( n a v i g a b l e  w a t e r s  w e re  n o t  i n c l u d e d  i n  
t h e  l a n g u a g e  o f  t h e  s t a t u t e  a n d  t h a t  C o n g r e s s  d i d  n o t  
i n t e n d  t o  i n c l u d e  t h o s e  w a t e r s .  I n  t h e  o r i g i n a l  N i n t h  
C i r c u i t  c a s e ,  che  d i s s e n t i n g  j u d g e ,  J u d g e  H a l l ,  l o o k e d  a t  
t h e  s t a t u t e  a n d  s a i d  i t ' s  n o t  c l e a r  t h a t  C o n g r e s s  
i n t e n d e d  t o  i n c l u d e  t h e s e  w a t e r s .  I t ' s  n o t  o u r  p l a c e  a s  
j u d g e s  t o  d e c i d e  t h a t  t h e y  s h o u l d  be  i n c l u d e d .  C o n g r e s s  
h a s  t o  do i t .  E ven  t h e  two j u d g e s  who d e c i d e d  t h e  c a s e  
a g a i n s t  t h e  s t a t e  d i d  n o t  f i n d  t h e  l a n g u a g e  t o  b e  c l e a r .  
Those  j u d g e s  s a i d  we c a n ' t  t e l l  w h a t  C o n g r e s s  m e a n t  f rom  
t h e  l a n g u a g e  i n  s t a t u t e .  We c a n ' t  t e l l  w h a t  C o n g r e s s  
meant  from l e g i s l a t i v e  h i s t o r y .  W e ' l l  l o o k  t o  t h e  f e d e r a l  
a g e n c i e s '  i n t e r p r e t a t i o n .  We f i n d  t h i s  f e d e r a l  a g e n c i e s '  
i n t e r p r e t a t i o n  t o  b e  r e a s o n a b l e .

But u n d e r  t h e  C l e a r  S t a t e m e n t  D o c t r i n e  t h a t  t h e  Suprem e 
C o u r t  a p p l i e s ,  i t ' s  n o t  en o u gh  t h a t  i t ' s  a r e a s o n a b l e  
i n t e r p r e t a t i o n .  I t  h a s  t o  be u n m i s t a k a b l y  c l e a r  f ro m  t h e  
l a n g u a g e  i n  s t a t u t e .  So t h a t ' s  t h e  a r g u m e n t  t h a t  w e ' v e  
made i n  t h i s  s e c o n d  a p p e a l  on t h e  K a t i e  J o h n  c a s e .  The 
t i m i n g  o f  t h i s  t u r n e d  o u t  t o  b e  f o r t u i t o u s  b e c a u s e  we 
a r g u e d  i t  on  D ecem ber  20 and o n l y  tw o  w e e k s  l a t e r  t h e  
U n i t e d  S t a t e s  S u p re m e  C o u r t  i s s u e d  a new d e c i s i o n  i n  a 
d i f f e r e n t  c a s e  a p p l y i n g  t h e  C l e a r  S t a t e m e n t  D o c t r i n e .
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T h a t  c a s e ,  I ' m  s u re  you h e a r d  a b o u t  i t  on t h e  r a d i o  -  
i t ' s  a r e a l l y  landmark c a s e  f o r  s t a t e s .  I t ' s  c a l l e d  t h e  
S o l i d  W a s te  S e r v i c e s  o f  N o r t h e r n  Cook C oun ty  v .  U .S .  Army 
C o r p s  o f  E n g i n e e r s .  I t ' s  a c a s e  w h e re  t h e  i s s u e  was 
w h e t h e r  t h e  Corps  of E n g i n e e r s  h a s  a u t h o r i t y  t o  r e g u l a t e  
i n t r a s t a t e  w a t e r s .  I n  t h i s  c a s e  i t  was an  a b a n d o n e d  
g r a v e l  p i t  w here  t h e r e  was some m i g r a t o r y  w a t e r f o w l  a n d  
t h e  q u e s t i o n  was w h e th e r  i t  was t h e  C o rp s  o f  E n g i n e e r s  
a u t h o r i t y  u n d e r  th e  C l e a n  W a t e r  A c t  t o  i s s u e  d r e d g e  a n d  
f i l l  p e r m i t s  [ i n d i s c ]  t o  t h o s e  w a t e r s .  They h a d  i s s u e d  
r e g u l a t i o n s  s t a t i n g  t h a t  t h e i r  a u t h o r i t y  e x t e n d e d  t o  
i n t r a s t a t e  w a t e r s  as  l o n g  a s  t h e r e  w e re  m i g r a t o r y  b i r d s  
t h a t  u s e d  t h a t  w a te r  a s  h a b i t a t .

The  S u p re m e  C o u r t  l o o k e d  a t  t h e  c a s e  an d  s a i d  i t ' s  a 
t r a d i t i o n a l  s t a t e  f u n c t i o n  t o  r e g u l a t e  i n t r a s t a t e  w a t e r s .  
I t ' s  n o t  c l e a r  from l a n g u a g e  o f  t h e  C le a n  W a te r  A c t  t h a t  
C o n g r e s s  i n t e n d e d  t h e s e  a g e n c i e s  t o  e x t e n d  t h e i r  
a u t h o r i t y  t h a t  f a r .  I t ' s  u n c l e a r .  A l s o ,  a g a i n  t h e  c o u r t  
s e e m e d  t o  t h i n k  t h a t  i f  C o n g r e s s  h a d  made t h a t  c l e a r ,  
C o n g r e s s ' s  commerce c l a u s e  a u t h o r i t y  p r o b a b l y  d i d n ' t  
e x t e n d  t h a t  f a r .  So, i t  r e f u s e d  t o  i n t e r p r e t  t h e  C l e a n  
W a t e r  A c t  t o  g i v e  t h e  C o r p s  o f  E n g i n e e r s  a u t h o r i t y  t o  
r e g u l a t e  i n t r a s t a t e  w a t e r s .

We j u s t  t h i n k  t h a t  t h e  c l i m a t e  i s  r i g h t  f o r  t h e  k i n d  o f  
a r g u m e n t s  w e ' r e  making i n  t h e  K a t i e  Jo h n  c a s e .  The C o u r t  
a c t u a l l y  h a s  a n o t h e r  c a s e  b e f o r e  i t  now u n d e r  C o n g r e s s ' s  
s p e n d i n g  c l a u s e  a u t h o r i t y .  I t ' s  an  Alabama c a s e  an d  t h e  
i s s u e  i n  t h a t  c a s e  i s  w h e t h e r  t h e  s t a t e ' s  E n g l i s h  
p r o f i c i e n c y  r e q u i r e m e n t  f o r  d r i v e r ' s  l i c e n s e  v i o l a t e s  
T i t l e  6 o f  t h e  C i v i l  R i g h t s  A c t .  A g a i n ,  i t ' s  a c l e a r  
s t a t e m e n t  d o c t r i n e  a rg um e n t  t h a t  t h e  s t a t e  i s  m a k in g .  I t  
h a s  t o  b e  c l e a r  t h a t  C o n g r e s s  i s  i n t e n d i n g  t h a t  s t a L u t e  
t o  a p p l y .  So,  t h i s  i s  d e f i n i t e l y  an  a r e a  a l o t  o f  t h e  
S u p re m e  C o u r t  i s  f o c u s i n g  o n .  I t ' s  c u t t i n g  b a c k  on t h e  
g e n e r a l  u n d e r s t a n d i n g  o f  w h a t  C o n g r e s s ' s  a u t h o r i t y  i s  t o  
t a k e  o v e r  t r a d i t i o n a l  s t a t e  f u n c t i o n s  a n d  i t ' s  r e f u s i n g  
t o  i n t e r p r e t  laws t o  h a v e  t h e  e f f e c t  o f  s h i f t i n g  
s t a t e / f e d e r a l  a u t h o r i t y  u n l e s s  C o n g r e s s  h a s  made i t  
p e r f e c t l y  c l e a r  t h a t  t h a t ' s  w h a t  i t  i n t e n d s  t o  d o .

Not  p r e d i c t i n g  t h a t  w e ' r e  g o i n g  t o  l o s e  t h e  N i n t h  C i r c u i t  
c a s e  a n d ,  t h e r e f o r e ,  t h e  S u p re m e  C o u r t  i s  g o i n g  t o  h e a r  
t h i s ,  b u t  I ' m  a s sum ing  t h e  N i n t h  C i r c u i t  i s  f o l l o w i n g  
t h i s  t r e n d  and  i s  w e l l  a w a r e  t h a t  i t  n e e d s  t o  f o l l o w  
S u p re m e  C o u r t  a u t h o r i t y .  I f  i t  d o e s n ' t ,  i t  s e e m s  ; o me 
t h i s  i s  t h e  k i n d  o f  c a s e  t h a t  t h e  Suprem e C o u r t  w ou ld  b e
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i n t e r e s t e d  i n  h e a r i n g  -  p a r t i a l l y  b e c a u s e  i t  i n v o l v e s  
t h i s  i s s u e  o f  s t a t e / f e d e r a l  a u t h o r i t y  a n d  a l s o  b e c a u s e ,  
a t  t h i s  p o i n t ,  i t  w o u ld  b e  a n  en  b a n c  d e c i s i o n  a n d  
p r o b a b l y  w i t h  a d i s s e n t  a n d  t h a t ' s  t h e  k i n d  o f  c a s e  t h a t  
t h e  Supreme C o u r t  i s  m ore  l i k e l y  t o  t a k e .

Number 899

SENATOR TAYLOR t h a n k e d  h e r  f o r  t h e  e x p l a n a t i o n  a n d  a s k e d ,  " J u d g e  
H o l l a n d ' s  o p i n i o n  i n  t h e  B a b b i t t  c a s e  w h e r e  h e  s a i d  t h a t  C o n g r e s s  
i n  ANILCA h a d  n o t  p r o v i d e d  a n y  a u t h o r i z a t i o n  f o r  c r e a t i o n  o f  
r e g u l a t i o n s  a n d  h o p e d  t h e y  m u s t  h a v e  i n t e n d e d  t o  do  s o .  T h a t  s e e m s  
d i r e c t l y  c o n t r a r y  t o  t h e  C l e a r  S t a t e m e n t  D o c t r i n e . "

MS. GRACE r e p l i e d ,  " I t  i s  o b v i o u s l y  c o m p l e t e l y  c o n t r a r y  t o  t h e  
S up rem e  C o u r t  law  i n  t h i s  a r e a  a n d  I  d o n ' t  b e l i e v e  t h a t  h e  h a d  a n y
a u t h o r i t y  f o r  m a k in g  t h a t  s t a t e m e n t . "

SENATOR TAYLOR r e s p o n d e d  t h a t  t h a t  w as  t h e  c a s e  t h e  D e p a r t m e n t  
d i s m i s s e d  i n  t h e  f i n a l  h o u r  a n d  a s k e d  i f  t h e r e  i s  o p p o r t u n i t y  a t  
t h i s  j u n c t u r e  t o  r e o p e n  t h a t  a n d  a s k  t h e  j u d g e  i n  l i g h t  o f  c u r r e n t  
l a w  t o  r e c o n s i d e r  t h a t  d e c i s i o n .

MS. GRACE a n s w e r e d ,  "The s t a t e  a g r e e d  t o  d i s m i s s  t h a t  w i t h  
p r e j u d i c e  a n d  we w o u l d  n o t  b e  i n  a  p o s i t i o n  t o  b r i n g  t h a t  e v e r  
a g a i n .  T h a t ' s  n o t  t o  s a y  t h a t  t h e  i s s u e  c o u l d n ' t  a r i s e  a g a i n ,  b u t
t h e  s t a t e  c o u l d n ' t  r a i s e  i t  d i r e c t l y  i n  a  new c a s e . "
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rights to due process are not denied. If this bill passes, these proposed 
regulations may be considered beyond the scope of DOC's statutory authority, 
which would have the effect of denying treatment providers a clear understanding 
of their rights and obligations. DOC is unable to ascertain the fiscal impact that 
this would have.



F I S C A L  N O T E

STATE OF ALASKA
2001 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):________Title: Criteria for adoption of regulations

Fiscal Note Number:
Bill Version:
() Publish Date:

HB 158

Dept. Affect( Fish and Game[BRU: ____________Component:____________Sponsor:
Requester:

Representative McGuire
House Judiciary

Expenditures/Revenues
Component Number: 
(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services Travel Contractual 
Supplies Equipment Land & Structures Grants & Claims MiscellaneousTOTAL OPERATING * * * * * *
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) |
FUND SOURCE_____________________________________ (Thousands of Dollars)
1002 Federal Receipts1003 GF Match1004 GF1005 GF/Program Receipts 1037 GF/Mentai Health 
Other (Specifv Tvoe)TOTAL * * * # *
Estimate of any current year (FY2001) cost: *
Check this box (X) if funding for this bill is included in the Governor's FY 2002 budget proposal:
POSITIONS
Full-timePart-time
Temporary
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HB 158 Fiscal Note Analysis

A D F & G  statutes, found in T itle  16, p rim arily  provide general authority, and in  some 
cases im p lied  authority, suffic ient to regulate all uses o f  fish, game, and the ir habitat. 
Under general statutory authority, regulations are adopted that apply to h igh ly  specific 
circumstances and activities, includ ing geographic area, tim ing  o f  harvest, gear type, 
m ethod o f  harvest, permits and licensing, habitat protection measure, fish transport, 
harvest lim ita tio n , etc. Clear, exp lic it statutory and legislative intent does not exist that 
addresses the fu ll range o f  regulatory issues that come before the department, the Board 
o f  Fisheries, and the Board o f  Game.

A ccord ing ly , compliance w ith  H B  158 w ould first require wholesale review  and m ultip le 
revisions to T itle  16. A n y  new regulations adopted by the boards o f  fisheries and game 
w ould  have to be analyzed in regard to the exp lic it authority provided in statute, and 
lacking such e xp lic it authority could not be adopted.

T im e  is frequently o f  the essence in fish and game management -- particu larly  so w ith 
management o f  com m ercial fisheries. G iven the contentious allocation issues that are 
addressed in regulation each year, legal challenges to regulations on the basis o f  non- 
com pliance w ith  the terms o f  I IB  158 are a virtua l certainty. Sustained yie ld 
management o ff is h  and game w ould be s ign ifican tly  compromised under these 
circumstances.

H B  158 w ou ld  create tremendous problems w ith  regard to fish and game management. 
Statutory overhaul to craft language expressing legislative intent and exp lic it authority 
w ould  be necessaiy. This process w ould be time consuming and costly to the legislature 
and the department, and w ould  seriously hinder the a b ility  o f  the boards o f  fisheries and 
game to have regulations developed through their public process in place fo r the orderly 
management o f  our fish and game resources.
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Revision Date/Time (Note if correction): 
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HB158

Criteria for regulations

Fiscal Note Number:
Bill Version:
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Sponsor:
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Note: Amounts do not include inflation unless otherwise noted below.
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CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )
FUND SOURCE_____________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
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Soo attachment

Prepared jy: 
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Approved by: 
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(Rov 2/7/2001 OMB)

Roger Kolden Phone 790-6950
Commercial Fisheries Entry Commission Date/Time 3/14/01 2:25 PM
Mary McDowell Date 03/14/2001
Commercial Fisheries Entry Commission
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IIB 158 Fiscal Note Explanation:

W hile CFEC statutes contain language granting explicit regulatory authority for most o f  the 
commission's major functions, the commission depends on the more general authority in AS 16.43 110 
and 16.43.100(b) for implementing some regulations, particularly for carrying out necessary 
administrative functions. I f  the intent in HB158 could be interpreted as negating or superceding the 
authority in those two provisions, regulations the commission needs to enact in the future 
under that authority could be subjected to challenge.

Furthermore, since CFEC regulations are specifically designed to lim it entry into fisheries, they always 
result in some people "losing out" and being motivated to seek bases upon which to challenge the action. 
The phrase "clearly and expressly conferred by statute" in I IB 158 appears to establish a new standard. 
Not knowing how the courts w ill interpret that phrase w ill create considerable uncertainty as to whether 
regulations would be upheld i f  challenged under that provision. This uncertainty creates a w indow o f 
opportunity inviting legal challenge. Thus, HB158 could lead to significant numbers o f legal challenges 
to CFEC limitation regulations. Although CFEC might veiy well prevail in such cases, defending these 
cases would require the expenditure o f  a significant amount o f  time and resources by both CFEC and 
Dept o f  Law.

In addition to time and expense in defending legal challenges, the delay in implementation o f  CFEC 
regulations that could result from legal challenges could have disastrous consequences for fisheries and 
result in additional expense to CFEC. CFEC must ollen move very quickly to lim it a fishery which is 
experiencing rapid growth. Being able to lim it without delay is critical to locking into a number o f 
permits to be issued that would preserve the place o f  residents in the fishery. Under Supreme Court 
rulings, CFEC must set the number o f  permits to be issued in a fishery no lower than the highest number 
o f  participants in any one o f  the four years preceding the date o f  limitation. Thus, i f  a challenge to the 
commission's authority to adopt regulations lim iting a fishery were to cause delay in implementation, it 
could result in a rush o f  new participants (perhaps non-locals or even non-Alaskans) entering the fishery 
in the next open access season. The opportunity to lim it the Fishery at the lower number and preserve the 
place o f  the earlier participants could be lost forever, possibly altering the future make-up o f  the fisheiy 
significantly and disadvantaging Alaskans. Having then missed the timeframe allowable for using the 
originally proposed qualification period, the commission would be forced to go through the arduous and 
expensive task o f  making a new limitation proposal for the fisheiy and starting the regulatoiy process 
all over again.



F I S C A L  N O T E

2001 LEGISLATIVE SESSION Bill Version: HB 158
() Publish Date: _____

STATE OF ALASKA Fiscal Note Number:

Revision Date/Time (Note if correction):___________________ Dept. Affected;________ LawTitle "An Act relating to the criteria for the adoption of BRU Civil Division________regulations and to the relationship between a regulation . . ____ Component Legislation/RegulationsSponsor Representative McGuire___________________ ___________________________
Requester House Judiciary Committee_________________Component No. 2209
Expenditures/Revenues______________________________(Thousands of Dollars)_________
Note: Amounts do not inclrde inflation unless otherwise noted below.OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services 60.6 60.6 60.6 60.6 60.6 60.6Travel 0.2 0.2 0.2 0.2 0.2 0.2Contractual 9.4 9.4 9.4 9.4 9.4 9.4Supplies 0.8 0.8 0.8 0.8 0.8 0.8Equipment 6.5Land & StructuresGrants & ClaimsMiscellaneousTOTAL OPERATING 77.4 70.9 70.9 70.9 70.9 70.9

|CAPITAL EXPENDITURES ( |
ICHANGE IN REVENUES ( ) I i i i
FUND SOURCE (Thousands of Dollars)1002 Federal Receipts1003 GF Match1004 GF 77.4 70.9 70.9 70.9 70.9 70.91005 GF/Program Receipts1037 GF/Mental Health
Other (Specify Type)TOTAL 77.4 70.9 70.9 70.9 70.9 70.9
Estimate of any current year (FY2001) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's . / 2002 budget proposal: 
POSITIONS
Full-timePart-time 1 1 1 1 1 1
Temporary
HB 158 would eliminate implied authority as a basis for regulations, and would require that statutory authority be "clearly and 
expressly conferred." Because the new concept lacks underpinnings in administrative law, court? will struggle over a period of 
y ja rs to give it meaning. Accordingly, even if a regulation is based on a broad but non-specific grant of authority, the state may still 
incur costs to defend that regulation against court challenges. Increased attorney time would be required for: (1) review of 
regulatory authority; (2) defense of regulations; (3) historical analysis of regulations to distinguish between parts adopted before and 
after HB 158's effective date; and (4) eventual review of existing authorities and drafting of legislative proposals to address areas 
where existing statutory authority has been found or is in danger of being found inadequate.

The Department of Law anticipates one-half of a FTE attorney position will be required to handle an estimated 10% increase In 
regulations review and litigation. Costs are based on the department’s FY02 standard attorney cost schedule and include clerical 
support, communications, space, supplies, and other normal overhead expenses, plus $6,500 in FY02 for one-time equipment 
costs.___________________________________________________________________________________________
Prepared by: Division
Approved by: Agency
(Rov 11/2000 OMB)

Joan M. Kasson Phone 465-5370Attorney General's Office Date/Time 3/12/01 3:51 PM
Kathryn Daughhetee for Bruce M. Botelho, Attorney General Department of Law______________________________ Date 3/12/01

For distribution information, call the Governor’s Leoislative Office
Page 1 of 1



F I S C A L  N O T E

Revision Date/Time (Note if correction):____________________Dept. Affecti Environmental Conservation
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_________________________________________________ Component: Commissioner__________
Sponsor: Reps. McGuire,Dyson. Fate. Rokeberg, Ogan ____________
Requester: House Judiciary_________________________ Component Number: 633
Expenditures/Revenues______________________________(Thousands of Dollars)_____________

STATE OF ALASKA Fiscal Note Number: _______________
2001 LEGISLATIVE SESSION Bill Version: HB 158

0 Publish Dato: _______________

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING * * * * * *
CAPITAL EXPENDITURES * * * * * *
CHANGE IN REVENUES ( ) I
FUND SOURCE_________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL * * * * *• *
Estimate of any current year (FY2001) cost: 0.0
Check this box (X) if funding for this bill Is included in the Governor's FY 2002 budget proposal: ~]
POSITIONS _______________
Full-time * * * * * *

Part-time
Temporary
ANALYSIS: (Attach a sep arate page if necessary)

See attached

Prepared by: 
Division
Approved by: 
Agency
(Rov 2/7/2001 OMB)

Mary Siroky Phone 465-5355
Statewide Public Services Date/Time 3/22/01 11:45am
Kurt Fredriksson Date 3/22/2001
Department of Environmental Conservation
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The department is still evaluating the possible effects o f this legislation on federal receipts. 
Several programs, most notably the Drinking Water Program and Pesticide Program are funded 
by federal grants. Federal law requires the department update its regulations to match federal 
requirements. These changes must be done within set periods of time otherwise financial 
penalties, up to and including complete loss of the programs and all associated federal funds, may 
be levied by the Environmental Protection Agency.

Under this legislation, the treatment of the subject of the regulation must be clearly authorized by 
the statute. DEC’s statutory authority is generally broad. Our ability to respond to changes in 
industries that we regulate will be significantly hampered by this legislation. Therefore, we 
anticipate that the real cost will be to industry.

New or revised DEC regulations where the treatment of the subject of the regulations is not 
clearly authorized by statute and may be challenged based on this legislation include:Mixing 

zones for wastewater disposal into surface waters, which allows industries to meet water 
quality standards at the edge of the mixing zone instead of at the end of the discharge pipe;

♦ Site specific criteria for wastewater disposal into surface waters, which allows the 
Department to set different water quality standards for specific discharges that cannot 
otherwise meet the established water quality standards;

♦ Zones of deposit, which allow the discharge of a limited amount of solids into surface waters 
instead o f requiring complete screening and land Jisposal of those solids;

♦ Solid waste landfill permitting, including streamlined permitting mechanisms;
♦ Certification of commercial pesticide applicators, which is required by federal law;
♦ Public drinking water system construction, installation and water contaminant level 

requirements;
♦ Seafood processing requirements, which must be in place and consistent with federal 

requirements in order for Alaska’s seafood to be sold interstate and internationally; and
♦ Site specific cleanup standards for contaminated sites, which allow for alternative -  and less 

stringent -  cleanup levels.
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Revision Date/Time (Note if correction): 
Title: Criteria for Regulations

Fiscal Note Number:
Bill Version:
() Publish Date:

HB 158

Department: Labor and Workforce Development
’ BRU: All_________________________
Component: All_________________________

Sponsor:
Requester:

Representative Mcguire
House JUD Component Number: 340

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0* 0.0* 0.0* 0.0* 0.0* 0.0*
CAPITAL EXPENDITURES
CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF'Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 0.0* 0.0* 0.0* 0.0* 0.0* 0.0*
Estimate of any current year (FY2001) cost: None
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate paqe if necessary)

This bill sets guidelines for the relationship between a regulation and its enabling statute as well as requiring clear and expressed 
authorization, not just implied, by the statute for which a regulation is developed. The department does not anticipate a financial 
impact as a result of this legislation.

*The department has some concern that, should this legislation be adopted, a court may interpret the presence or absence of 
specific authorization for regulations in ways that could be detrimental to efficient program operations and potentially result in 
unanticipated costs.

Prepared by: 
Division:
Approved by: 
Agency:
(Rov 1/2G/2000 OMB)

Remond Henderson, Director Phone: 465-2720
Administrative Services Division Date/Time: 3/21/01 4:00 PM
Ed Flanagan, Commissioner Date: 03/21/01
Departm ent o f Labor and W ork force Development_________

For distribution information, call the Governor's Legislative Office
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F I S C A L  N O T E

STATE OF ALASKA
2001 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):______
Title: CRITERIA FOR REGULATIONS
Sponsor:
Requester:

Rep. MCGUIRE
(H)Jud

Expenditures/Revenues

Dept. Affected- 
[BRU:
Component:
Component Number: 
(Thousands of Dollars)

Fiscal Note Number:
Bill Version:
() Publish Date:

HB 158

Natural Resources_____
Minerals, Land & Water Dev. 
Claims, Permits & Leases

2460

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

(195.0) (390.0) (390.0) (390.0) (390.0) (390.0)
(12.5) (25.0) (25.0) (25.0) (25.0) (25.0)
(42.5) (85.0) (85.0) (85.0) (85.0) (85.0)
(10.0) (20.0) (20.0) (20.0) (20.0) (20.0)
(2.5) (5.0) (5.0) (5.0) (5.0) (5.0)

TOTAL OPERATING (262.5) (525.0) (525.0) (525.0) (525.0) (525.0)
(750.0) | (1,500.0)1 (1,500.0)1 (1,500.0)1 (1,500.0)1 (1̂ 500.0)CAPITAL EXPENDITURES

CHANGE IN REVENUES (
FUND SOURCE_________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

(1.012.5) (2,025.0) (2,025.0) (2,025.0) (2.025.0) (2,025.0)

TOTAL (1,012.5) (2,025.0) (2,025.0) (2,025.0) (2,025.0) (2,025.0)
Estimate o f any current year (FY2001) cost: None
Chock th is box If funding fo r this bill is Includod In the Governor's FY2002 budget proposal: ( ] 
POSITIONS
Full-time -5 -5 -5 -5 -5 -5
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)

This analysis does not show HB 158's impact on most DMLW programs because that cannot be 
quantified. For proprietary programs (state land sales, leases, etc.), regulations prohibited by HB 158 could 
be replaced by sale terms or permit and lease stipulations. Initial cost savings (no APA notice or review by 
Dept, of Law) would likely be offset by higher costs in the long run due to "reinventing the wheel” for each 
sale, and more administrative/judicial appeals due to resultant inconsistent treatment of applicants.

This analysis deals instead with a regulatory program where the impact is clear-cut [CONT.]

Prepared by: 
Division
Approved by: 
Agency
(Rov 11/2000 OMB)

Bob Loeffler Phone 269-8600
Mining, Land and Water Date/Time 21-Mar-01
Pat Pourchot Date 21-Mar-01
Natural Resources

For distribution information, call the Governor's Legislative Office
P a g e  1 o f  2__



(ANALYSIS: (continued)
(because regulatory programs cannot function without intact, legally enforceable regulations).
Alaska's surface coal mining statute, AS 27.21, lets DNR adopt regulations to gain "primacy," replacing 
federal jurisdiction under an extensive congressional law and associated regulations. AS 27.21 does not 
specify which topics DNR can address by regulation, nor how they are to be treated, and does not appear to 
meet the standard set by HB 158. Primacy was achieved in 1983, but must be maintained by .requent 
amendments required by the federal Office of Surface Mining to keep the program at least equally “stringent” 
as the federal program.
This analysis assumes that early in FY 02, OSM directs DNR to change 10 reclamation regulations in order 
to maintain primacy, but that HB 158 prohibits DNR from doing so. By mid-FY2002, DNR loses primacy and 
OSM cuts off funding. Full budgeted federal funding for FY 2002 would otherwise have been $525.0 in the 
operating budget to administer the regulatory program, and $1,500.0 in the capital budget for the Abandoned 
Mine Land contracts. If the state loses primacy, half of this is lost in FY2002. For future fiscal years, the 
Abandoned Mine Land project loses the full amount of funding ($2,025.0).



F I S C A L  N O T E

Revision Date/Time (Note if correction):___________________ Dept. Affected]_______ Revenue__________
Title: Criteria for Regulations____________________BRU: Administration and Support______
_________________________________________________Component:_________ Commissioner's Office
Sponsor: Representative McGuire___________________  _________________
Requester: House Judiciary_________________________ Component Number: 123
Expenditures/Revenues___________________________________ (Thousands of Dollars)______________________

STATE OF ALASKA Fiscal Note Number: _____________________
2001 LEGISLATIVE SESSION Bill Version: HB 158_______

() Publish Date: _____________________

Note: Amounts d" . ,ot include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipmen;
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING * ★ ★ ★ * ★
CAPITAL EXPENDITURES____________
CHANGE IN REVENUES ( ) j
FUND SOURCE_____________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match 
•<004 GF
005 GF/Program Receipts 

1037 GF/Mental Health 
Other (Specify Type)

TOTAL ★ ★ ★ * * *

Estimate of any current year (FY2001) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2002 budget proposal: 
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)

* Although it is impossible to quantify possible budget costs to the Department of Revenue from this legislation, it is 
likely that the statutory change in this bill would create significant problems -- and costs -- for the department and its divisions, boards and corporations that rely on regulatory authority to carry out their missions and to administer their 
programs. Those problems could delay implementation of regulations essential to program operations, including, but not limited to, the collection and enforcement of oil and gas taxes, collection of child support payments, 
Permanent Fund dividend eligibility requirements, AHFC housing loan programs, and enforcement of the state's 
charitable gaming laws.

Prepared by: 
Division
Approved by: 
Agency
(Rov 2/7/2001 OMB)

Larry Persily, Deputy Commissioner Phone 465-5469
Department of Revenue
Larry Persily, Deputy Commissioner

Date/Time March 10, 2001, 2 p.m. 
Date 03/10/2001

Department of Revenue

For distribution information, call the Governor’s Legislative Office
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F I S C A L  N O T E

Revision Date/Time (Note if correction):___________________Dept. Affected]_______ Health & Social Services
Title: Relating to criteria for adoption of regulations BRU: Administrative Services___________________________________________________________Component: Commissioner's Office___________
Sponsor:_____McGuire_______________________________ ___________________
Requester: Judiciary______________________________ Component Number: 317
Expenditures/Revenues____________________________(Thousands of Dollars)___________________

STATE OF ALASKA Fiscal Note N u m b e r : _______________________
2001 LEGISLATIVE SESSION Bill Version: h r  is h _________________

( ) Publish Date: ________________________

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING * * * ir * *
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) \
FUND SOURCE______________________  (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health Other (Specify Type)

TOTAL * * * * * *
Estimate of any current year (FY2001) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2002 budget proposal: 
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)The Department of Health and Social Services cannot quantify the cost of the proposed legislation due to lack of understanding of the intent of the bill. Most regulations are adopted under the general departmental authority to 
adopt regulations contained in AS 47.05.010(2) and (9). Some functions of the department have authorization within 
enabling statutes to adopt certain regulations, while others do not. We do not believe that any specific Legislative 
inient was inherent in the way regulations were or were not authorized within statutes over time, but that these 
differences reflect varying drafting styles. The department is concerned that, should this legislation be adopted, a 
court may interpret the presence or absence of specific authorization for regulations in ways that could be 
detrimental to efficient program operation. Specifically, the department would like to see the term "treatment of the 
subject" on page 2, line 5 clearly defined as to intent, so that we can better analyze the affect on current enabling 
laws.
Prepared by: 
Division
Approved by: 
Agency
(Rov 2/7/2001 OMB)

Nancy Weller Phone 465-3355
Medical Assistance Date/Time 3/14/01 4:34 PM
Elmer A. Lindstrom, Special Assistant Date 3/20/01 4:00 PM
Department of Health & Social Services

For distribution information, call the Governor's Legislative Office
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F I S C A L  N O T E

Revision Date/Time (Note if correction) 
Title Regulatory Reform

STATE OF ALASKA
2001 LEGISLATIVE SESSION

BILL NO. HB 158

Dept. Affected 
'BRU Alaska Court System
Component Trial Courts

Sponsor '• Representative McGuire
Requester House Judiciary Component No. 7G8
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING A A A A A A
CAPITAL EXPENDITURES |
CHANGE IN REVENUES ( ) ( I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL A A A A A A

Estimate of any current year (FY2001) cost: 0.0
POSITIONS
Full-time
Part-time “
Temporary
ANALYSIS: (Attach a separate page if necessary)
House Bill 158 removes the implied authority the* is currently sufficient for an adminiatrative agency to adopt regulations. Under this bill 
the authority to adopt regulations must be "clearly and expressly confered" by the statutory scheme. Because this is a new standard that 
will be clarified over time through court decisions, it will likely lead to an initial increase In the number of regulatory challanges that come 
before the court system. However, the extent of that increase is too speculative to support a fiscal note. If HB 158 results in a significant 
increase in this type of litigation the court system may return to the legislature for additional funding.

Prepared by: 
Division
Approved by: 
Agency

(Rev 0/2000 OMB)
'ormatlon, call the Governor's Legislative Office
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