ALASKA LEGISLATURE COMMITIEE FILES ZUUI-2Z2UUZ
10264 HOUSE JUDICIARY



April 4, 2001
Honorable Norman Rokeberg
Page 4

auto liability policy, it is therefore important that the intoxicated person be deemed to have given
his or her permission to the taxicab driver to drive his automobile.

One means of accomplishing this would be to provide in the law for an “implied" permission,
analogous to Alaska’s existing implied consent law, AS 28.35.031, under which a person who
operates or drives a motor vehicle in this state is considered by law to have given consent to
breathalyzer testing. You could add to the language of proposed AS 09.65.280 a provision that
a person who operates or drives a motor vehicle in this state who either acknowledges that he is
intoxicated or is determined by a law enforcement officer to be intoxicated shall be considered to
have given permission to a licensed taxicab driver to operate the person’s motor vehicle for
purposes of returning it to the person’s residence. In fact, to further strengthen the ability of an
injured third party, an "Implied permission" statute should also provide that the taxicab driver
operating under such implied permission is an agent of the intoxicated person.

If such Implied permission cannot be written into the law, | will have to advise my clients not to
participate in any program to return drunk drivers' vehicles to their residences, unless they first
obtain the written consent or authorization by the person.

Even if statutory implied permission or expressed written consent is obtained, this is an
imperfect solution, in that some intoxicated persons do not have their own automobile liability
coverage, or may not be the owner or named insured on the insurance covering the automobile
they are operating. Nevertheless, it seems advisable that measures be taken to maximize the
possibility of bringing a claim against the intoxicated person's insurance, when we are seeking
to immunize the taxicab driver from liability.

Finally, subsection (b) of the proposed statute would exclude "gross negligence” from immunity.
| do not believe the term "gross negligence” is defined in Alaska law, and believe the statutory
exclusion should therefore be limited to reckless or intentional misconduct.

Thank you for your attention to these concerns. If you or your assistants have any questions,
please give me a call.
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MEMORANDUM April 6,2001

SUBJECT: Taxicab insurance - (CSHB 67(JUD))

TO: Representative Norman Rokeberg

Attn: Janet
FROM: Michael F. Ford € % ./.

Legislative Counsel

You have asked for my comments on a suggestion that the required levels of liability
insurance contained in sec. 3 of CSHB 67(JUD) be changed to create one combined level
of coverage for any form of liability. While the legislature could require a combined
level of liability insurance coverage, this may result in denial of coverage in a situation
where more than one person is injured. In short, | believe that the reason the coverage is
divided and larger for situations when more than one person is injured is to allow the
available coverage to be spread among all injured parties. This kind of differentiation
between bodily injury, multiple bodily injury, and property damage is typical for all
mandatory coverage levels in state law.

Regarding combined limits allowed under municipal ordinance, | believe that while this
may satisfy municipal law, this does not exempt a taxicab from compliance with
AS 28.22.101(d), that requires separate coverage for bodily injury, multiple bodily injury,
and property damage at the applicable limits. Again, the legislature could change
existing law to allow combined coverage to be imposed by municipal law, but is not
required to do so.

Please contact me if you have further questions.

MFF.jhb
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Rc: Response to HB 67 and HB 68

Subject: Re: Response to HB 67 and HB 68
Date: Wed, | Apr 2001 21:19:02 -0800

From; "Becca Robinson" <darksky@ptialaska.net>
To: <Representative_Norman_Rokeberg@ legis.state.ak.us>

To: Rep. Norman Rokeberg
From: Rebecca Robinson
Date: April 2, 2001

Re: HB 67 and HB 68

Dear Representative,

| appreciate and support what you are proposing. A large part of my decision to start a taxicab business in Cordova
was because of the problem of intoxicated drivers in our community. Cordova has a high amount of DUI’s for the
number of people in this commur’ity. Our local Moose Lodge offers intoxicated patrons a similar service to what you
are proposing. Their bartenders give the customer a card to give to the cab driver. In return the cab company would
provide the customer a ride home and a free return trip to the customer’s vehicle before noon the following day. At
the end of the month, the cards that had been used would be returned to the Moose Lodge for a reimbursement of
1/2 the fares provided. | have also tried to offer a program that allows bartenders to give out a free cab ride card to
intoxicated customers who may otherwise have the intention of driving. Unfortunately, it was the drivers who had

many objections to this service.

1 think the intention of this proposal is wonderful and in larger cities it has the potential to operate well. Although in
smaller communities, |already see some amendments that would be needed for it to work more effectively.

Cordova is a very small community right now of only about 1500 people. In the summertime we may grow to about
2500. We have two cab companies, and in the summertime the community can provide enough business support
both companies, but in the wintertime, there is only enough to support one. Each company only has one cab online
at a time, so this service falls completely on the one driver operating at that time.

First of all, your proposal is sol up with the idea that the drivers are employees of the cab company. Many cab
services hire their drivers as independent contractors, which limits the companies from requiring drivers to perform
specific services. As the owner, Itry to convince my drivers that by providing this service, the bartenders really

appreciate it and in return they will give us more business.

in the evening, bar patrons provide at least two-thirds of our business. Unfortunately many of the bartenders take
advantage of this free service. Some see it as a way to continue over-serving their customers, knowing the customer
can always get a free ride home. The bartender does not have to worry about cutting off their customers as quickly
and having a potential argument. Some bartenders also feel they can offer these cards to their friends whether they
drove to the bar or not. Some bartender may give out 7 free rides in one evening. Drivers object to this abuse
because they work on commission and know they will not be reimbursed for these fares and often miss other paying

fares while taking care of these free rides.

In theory, it sounds like a good practice. Many bartenders do appreciate the service and will try to call our company
before the other one. Customers may remember that they received a free ride from our company and will think of
using us first next time they need a ride. Drivers think it is a good idea because it makes them feel safer on the road,
but they also feel the abuses have made the service much more of a nuisance to them and they would rather not

give the rides any more.

Financially, it is not beneficial to smaller communities. My company does not provide me with an income after paying
drivers and expenses, so | have been unable to offer compensation for free rides. Therefore, drivers being
independent contractors may decline this service without more incentive. Perhaps if thero was some city or state
reimbursement provided for smaller communities, this service would be more accepied

If this bill were to pass and becamo public knowledge, how would it keep customers from . xpecting these services
every time they decided to frequent a bar? Is it really helping customers, or actually making mis-use of alcohol more
socially acceptable? These are some issues | believe need to be addressed in this hill.
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Re: Response to HB 67 and HB 68

This past year, three of my close personal friends received DUI's anyways, even knowing that my company would
provide them with this service. | realized that the ones who need the service the most will remain in denial until its too

late. It's a sad fact, but the truth.

Perhaps another issue could be addressed in this bill that | have seen a problem with. | have found no law prohibiting
cab drivers in Alaska frcm drinking alcohol while on duty. Although it is against the law for cab drivers to actually be
drunk while driving, many individuals are incapable of realizing when they are drunk. This has been a problem in our
community, where the cab driver is more intoxicated than the patrons they are picking up. Bartenders knowingly
serve and buy drivers drinks and shots while on duty and it is an acceptable practice. 1 have been in cabs where
small bottles of liquor roll out from under the seat. Commercial airline pilots are required not to drink within 8 hours of
duty or while on duty. Is there a way to make this a state requirement for cab drivers also?

Thank you for faxing me a copy of your proposal. Iwish Icould provide more answers to these issues. |realize that it
is frustrating to just hear the problems. Maybe others will have more solutions for you. 1would be interested to
receive any other amendments to this bhill.

Sincerely,

Rebecca Robinson

Owner/Operator

Millennium Cab

P.O. Box 46

Cordova, AK 99574

Fax/phone: 907-424-5157

E-mail: darksky@ptialaska.net

4/6/018:48 AM
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 68(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE
g' reg.
eterred;

Sponsor(s): REPRESENTATIVE ROKEBERG

A BILL
FOR AN ACT ENTITLED
1 "An Act relating to civil liability for driving the vehicle of an intoxicated person; and

2 providing for an effective date."
3 1 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 | *Section 1. AS 09.65 is amended by adding a new section to read:

5 Sec. 09.65.280.  Damages resulting from driving the vehicle of an
6 | intoxicated person, (a) A person is not liable for personal injury, death, or property
7 damage resulting from a motor vehicle accident if the person was driving a vehicle
8
9

I involved in the accident and
Il (1) before the accident, started driving the vehicle involved in the

10 | accident from'ficens”p”imses;

u (2) is, at the time of the accident, a person employed to or under
2 contract to drive a taxicab or limousine, a taxicab or limousine owner, a holder of a
3 taxicab or limousine permit issued by a municipality, or an owner or employee of a
4 company that dispatches taxicabs or limousines;

1 CSSSHB 68(JUD)
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(3) was not intoxicated at the time of the accident;

(4) was driving the vehicle to the motor vehicle owner's residence at
the request of the motor vehicle owner or a law enforcement officer; and

(5) was driving the vehicle because the motor vehicle owner or
operator was intoxicated or reasonably believed to be intoxicated.

(b) A person licensed under AS 04.11.080 - 04.11.250, or an agent or
employee of the person, is not liable for personal injury, death, or property damage
resulting from a motor vehicle accident described under (a) of this section.

(c) This section does not preclude liability for civil damages as a result of
gross negligence or reckless or intentional misconduct.

(d) A motor vehicle owner is considered to have given consent to another
person to drive the owner's motor vehicle if the other person is involved in an accident
and the provisions of (a) of this section apply to the other person.

(e) In this section, "licensed premises” has the meaning given in

AS 04.21.080.
* Sec. 2. The uncodified law of t' e State of Alaska is amended by adding a new section to

read:
APPLICABILITY. This Act applies to a civil action that accrues on or after the

effective date of this Act.
*Sec. 3. This Act takes effect July 1, 2001,

CSSSBB 68(JUD) 2-
New Text Underlined [DELETED TEXT BRACKETED]
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DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907)465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

MEMORANDUM April 6, 2001

SUBJECT: Civil liability (CSSSHB 68(JUD))

TO: Representative Norman Rokeberg

Attn: Janet
FROM: Michael F. Ford

Legislative Counsel

The draft you requested for HB 68 is attached. In response to the question raised about
the use of "gross negligence” in the draft, the term is one that is commonly used in other
statutes and has a well-accepted meaning in case law. See AS 09.65.091(b),
AS 09.65.092, AS 09.65.097(b) and Leavitt v. Gillespie, 443 P.2d 61, 65 (Alaska 1968).
Negligence differs from gross negligence only in the degree of fault or misconduct.
Generally, conduct that falls short of reckless or intentional misconduct, but is more than
mere failure to act as a reasonable person, would constitute gross negligence.

| am concerned about the fact that this draft gives immunity to some individuals, but
leaves others unprotected. For example, a friend or relative who takes the keys and
drives an intoxicated person home has no protection under this bill. This kind of
distinction between taxicab owners or operators and everyone else is vulnerable to a
constitutional equal protection or due process challenge. See Turner Const, v. Scales,
752 P.2d 467 (Alaska 1988).

Please contact me if you have further questions.

MFF:Imb
01-132.Imb
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JUDICIARY COMMITTEE. CHAIRMAN
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PHONE: (907) 465-4968
FAX: (907) 465-2040
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Representative Norman Rokeberg
e-mail: Representative_Norman_Rokeberg @legis.state.ak.us

SPONSOR STATEMENT
CSSSHB 68 (TRA)
An Act relating to civil liability for transporting an intoxicated person or for driving
an intoxicated person's motor vehicle; and providing for an effective date

CSHB 68 (TRA) isa "good Samaritan" bill for taxicab operators who
transport intoxicated persons or who drive an intoxicated person's motor vehicle to
a location directed by that person. Absent gross negligence or reckless or
intentional misconduct, a person engaging in this activity would not be civilly liable
for damages.

One of the problems facing Alaskans is when they are out drinking; they
want to drive home even when they shouldn't. Additionally, these intoxicated
persons are worried about leaving their vehicle parked in a location other than their
home. This legislation would allow the intoxicated person and his or her vehicle to
get home safely without the taxicab operator fearing liability from this activity.

Your support would be appreciated.

ED 3:04/04/01
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Representative Norman Rokeberg
e-mail: Representative_Norman_Rol<eberg@ legis.state.ak.us

SECTIONAL ANALYSIS
CSSSHB 68 (TRA)
An Act relating to civil liability for transporting an intoxicated person or for driving
an intoxicated person's motor vehicle; and providing for an effective date

Section 1. Adds new section to 09.65. Under certain specific circumstances, a
taxicab operator is not civilly liable for personal injury or death
during the transportation of an intoxicated person or an intoxicated
person's vehicle except as a result of gross negligence or reckless or
Intentional misconduct. Additionally owner of vehicle or third-party
maj lot bring civil action again taxicab operator unless gross
negligence or reckless or intentional misconduct is involved.

Section 2:  Applicability section.
Section 3:  Effective date: July 1, 2001.

ED 3:04/04/01
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443 P.2d 61 LEAVITT V. GILLASPIE (S. Ct. 1968)

Herbert LEAVITT, Individually and as Administrator of the
Estate of William Leavitt, Deceased, Appellant,
VS.

Russell E. GILLASPIE, Jr., and Cripple Creek Resort, Inc.,
Appellees, Russell E. GILLASPIE, Jr., Appellant, v.
Herbert LEAVITT, Individually and as
Administrator of the Estate of William
Leavitt, Deceased, Appellee.

Nos. 800, 803
SUPREME COURT OF ALASKA
443 P.2d 61
June 24,1968

COUNSEL

Millard F. Ingraham and Barry W. Jackson, Fairbanks, for appellant and appellee Herbert Leavitt.
Edward A. Merdes and Howard Staley, of Merdes, Schaible, Staley & DelLisio, Fairbanks, for appellee
and appellant Russell E. Gillaspie, Jr.

JUDGES

Before NESBETT, C.J., and DIMOND and RABINOWITZ, JJ.
AUTHOR: DIMOND

OPINION

DIMOND, Justice. OPINION

W illiam Leaviu died from injuries received when an automobile, driven by Russell E.
Gillaspie, Jr., left the highway and overturned. This action for wrongful death was brought by the

decedents administrator, Herbert Leavitt, against Gillaspie and the Cripple Creek Resort, Inc. |

The jury returned a verdict in favor of Gillaspie and Leavitt has appealed.
Leavitt's Appeal

Gross Negligence.

In his opening statement, Gillaspie's counsel admitted that Gillaspie was negligent. Leavitt

requested the court to instruct the jury as follows:

Ordinary contributory negligence on the part of plaintiff is not a defense to an action for
injury or death caused by the defendant's reckless or wanton misconduct. Only if the Plaintiffs

own conduct is willful or wanton will it be recognized as a defense.

The court refused to give this instruction. Leavitt contends that by refusing to give this
instruction the court refused to submit to the jury the issue of whether Gillaspie had been guilty

©201 Mtthew Bender &Conpany. Inc, amerher of the LodsNis®Group. Al riphis resenad



of gross negligence, or to put it in other words meaning the same thing, willful, wanton or
reckless misconduct. The evidence from which it must be determined whether or not this

contention is correct may be briefly summarized as follows:

Gillaspie, the decedent and Mike Sheehan, and two other persons, were drinking beer at the
Malemute Saloon in Ester, Alaska, at approximately 1:30 a.m., the night of the fatal accident.
They drank beer together for one and a half or two hours taking turns buying pitchers of beer,
each of which held about three glasses. The amount of beer consumed by the five persons
amounted to four or five pitchers. Sheehan, the decedent and Gillaspie then rode to the
University of Alaska in Gillaspie's car with Gillaspie driving. After spending about fifteen
minutes at the University, the three returned to the Malemute Saloon. There they each purchased
a pitcher of beer, and taking the pitchers with them, started back to the University with Gillaspie
driving. On the way to the University defendant's car failed to make a curve, left the road, and
rolled or flipped over two or three times throwing decedent from the car where he suffered fatal
injuries.

Gillaspie testified that on the first trip back to the University he felt "high" but "not
intoxicated," that the beer he consumed never impaired his ability to drive, and that he kept
control of the car at all times. He described his driving as "good." He estimated his speed on the
second and fatal trip back to the University at "over 50," although he admitted telling a police
officer right after the accident that he was going from 65 to 70 miles an hour. Nobody said
anything to Gillaspie about his driving on the fatal trip, and he did not think that his driving was
impaired by his drinking. As regards the accident, Gillaspie testified that he "just lost control of
tiic * * * jnstead of * * * making the turn, the car kept on going straight.” He knew of the

steep shoulders of the curve and the lack of banking. He claimed to have a "pretty good capacity

for drinking."

Mike Sheehan, the other passenger on the fatal trip, testified that other than each of the five
persons buying a round of beer, he "couldn't say”" how much beer the group consumed. He
estimated Gillaspie's speed on both trips to the University at "60 and 70." He described Gillaspie
as "the least intoxicated" and "intoxicated,” and said "I don't remember" in response to

questioning about Gillaspie's driving.

Donald Pearson, vice president and stockholder of Cripple Creek Resort, Inc., testified to
Gillaspie's presence at the Malemute Saloon the night of the fatal accident but denied
remembering serving him anything to drink. He did remember that the decedent "seemed to be
sober enough,"” but denied noticing the condition of the rest of the group. Pearson also denied

giving the group permission to take the pitchers of beer out of the bar.

Dr. Raymond Evans testified on the basis of his autopsy of decedent that "something like a
beer can or a beer mug or something of that nature or anything round, of that magnitude" pushed

in decedent's abdominal wall and crushed his liver.

Sergeant Schlichtig of the Alaska State Police, the investigating officer of the accident,
testified as to his observations of the car on the scene of the accident, of the condition of the
road, and a reconstruction of the accident. Sergeant Schlichtig's reconstruction of how the
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accident occurred, based on his observation and experience, was that Gillaspie's car went into a
sideways skid on the pavement, being lifted off of the right wheels onto the left. It continued
along the shoulder, with the edge of the pavement scraping the paint o ff the car under the bottom
of the door. It then left the ground at the end of the tracks to the first impact point, where it hit on
its right rear, flipped again to the second impact point where it hit on its nose, and flipped over
onto the railroad track, where it came to rest upside down pointing in the opposite direction of
travel. The sergeant also testified that the road condition was good blacktop, free of ice and
snow, moisture or loose gravel. The sergeant also testified that the odor of alcohol on all three

persons in the car was quite strong.

Leavitt alleged in his complaint that Gillaspie was guilty of gross negligence. This allegation
alone is not sufficient to justify an instruction on that subject. There must be an evidentiary basis

for such an instruction.2

Where the question has arisen as to whether a directed verdict or ajudgment notwithstanding
the verdict should be entered with respect to an issue of negligence or contributory negligence,
we have held that such issues are for the jury to determine where there is room for diversity of
opinion among reasonable men as to whether a defendant is guilty of negligence or a plaintiff is

guilty of contributory negligence.s We apply that same rule where the question is whetner an
instruction on the issue of gross negligence should be submitted to the jury for its consideration.
If reasonable minds could justifiable have different views on the question of whether plaintiff
was guilty of gross negligence, then the issue of gross negligence should be submitted to the jury
for determination. On the other hand, if the evidence is such that reasonable minds might reach
only one conclusion, i.e., that from the facts presented 'here is no showing of gross negligence,

then an instruction on such an issue is not justified.”

In order for one to be guilty of gross negligence, the evidence must show that he had full
knowledge of the hazards he was creating by his actions, such as to evidence a reckless disregard

of possible consequences and indifference to the rights of others.” There must be facts which
would lead a reasonable man to realize that the actor's conduct under the circumstances not only

creates an unreasonable risk of physical harm to another, but also involves a high degree of

probability that such harm will result.” Gross negligence differs from ordinary negligence in

several important particulars. As stated in the Restatement of the Law of Torts, Second:

It [reckless misconduct or gross negligence] differs from that form of negligence which
consists in mere inadvertence, incompetence, unskillfulness, or a failure to take precautions to
enable the actor adequately to cope with a possible or probable future emergency, in that reckless
misconduct requires a conscious choice of a course of action, either with knowledge of the
serious danger to others involved in it or with knowledge of facts which would disclose this
danger to any reasonable man. It differs not only from the above-mentioned form of negligence,
but also from that negligence which consists in intentionally doing an act with knowledge that it
contains a risk of harm to others, in that the actor to be reckless must recognize that his conduct
involves a risk substantially greater in amount than that which is necessary to make his conduct

negligent. The difference between reckless misconduct and conduct involving only such a
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quantum of risk as is necessary to make it negligent is a difference in the degree of the risk, but
this difference of degree is so m rked as to amount substantially to a difference in kindJ

We do not believe that the evidence shows a conscious choice of a course of action by
Gillaspie with full knowledge of a serious danger to others such as to evidence a reckless
disregard of possible consequences and indifference to the rights of other persons. Gillaspie was
shown to have drunk some beer and to have travelled a a high rate of speed between the
Malemute Saloon and the University of Alaska. There is no evidence showing that he was
incapable of driving because of the beer he drank; and since he made the first trip to the
University and back to the Malemute Saloon without incident, there was no reason to believe that
when he started on the fatal trip there was a high degree of probability that the car would fail to
make a curve ano turn over. We believe that there was no room for diversity of opinion among
reasonable men as to whether Gillaspie was guilty of gross negligence, and that reasonable minds
could come to only one conclusion, i.e., that Gillaspie was not grossly negligent. The court did
not err in declining to give the jury an instruction concerning gross negligence.

During his testimony Gillaspie admitted having entered a plea of guilty to a charge of
reckless driving. With respect to such a plea, Leavitt requested the court to instruct the jury that
"A plea of guilty is a confession on the part of a defendant of the truth of the material facts of the
charge.” The court refused to give the requested instruction and Leavitt assigns this as error.

Normally, a plea of guilty of a defendant in a criminal action is admissible against him in a

civil action growing out of the same offense.”™ It would constitute evidence by way of an
admission by a defendant which would tend to prove the truth of the matter admitted by the
guilty plea. But here it is not clear what Gillaspie did admit by his plea of guilty to reckless
driving. That offense is defined by statute as consisting of driving "carelessly, heedlessly or in
willful or wanton disregard of the rights or safety of others”, or in driving "without due caution or
circumspection”, or in driving "at a speed or in a manner so as to endanger or be likely to

endanger a person or property.””™ The requested instruction did not specify which of the alternate
grounds in the statute defining reckless driving applied to Gillaspie’s case. Because it is not clear

just what Gillaspie pled guilty to, the instruction was properly refused J®

Contributory Negligence.

The court instructed the jury on Gillaspie's affirmative defense of contributory negligence on
the part of decedent. Leavitt claims this was error.

In Saslow v. Rexford, 395 P.2d 36, 41 (Alaska 1964), we defined contributory negligence as:

"conduct which involves an undue risk of harm to the person who sustains it." It is one's
failure to exercise reasonable prudence for his own safety when he perceives danger to himself
created by another’s negligence.

Leavitt concedes that riding with a driver whom a reasonable man should know to be
intoxicated may be contributory negligence. The question here is whether the evidence is such
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that reasonable minds could differ on the question of whether decedent knew or should have
known that Gillaspie's capacity for driving had been impaired by reason of intoxication.

In Meade v, Meade, ™ the Virginia Supreme Court of Appeals stated:

(The] fact that the host had been drinking and the guest had knowledge of this fact is not
sufficient to establish contributory negligence as a matter of law. * * * The evidence must go
beyond this and show that because of his drinking the driver's ability to drive was impaired, that
the guest knew, or in the exercise of ordinary care should have known, this and yet entered or
continued to ride in the car. Whether the guest knew or should have known that the intoxicated
condition of the driver impaired his ability to drive is ordinarily a question for the jury.

Here the situation is one where decedent willingly, without protest, drove with a driver who
had had several glasses of beer and, in the words ot cue witness, was "the least intoxicated,” and
who was driving at speeds of from 60 to 70 miles per hour. The question is whether, under these
circumstances, decedent by staying with Gillaspie in his car acted with the care that a reasonably
prudent person would have used under those circumstances.

In Zumwalt v. LindlandJ~ the Supreme Court of Oregon held that the issue of contributory
negligence was properly submitted to the jury where there was evidence of the driver's drinking a
substantial amount of beer, known to the plaintiff, and nothing more. The court said:

We need not decide, at this time, how much or how little beer at either end of the scale will
require the court to withdraw the question from the jury. We do hold, however, that upon the
evidence in the case at bar ajury could say that the amount of alcohol consumed was sufficient to
put a reasonable man upon inquiry concerning the fitness of his driver to convey him safely
home. Upon such evidence, the jury could have found that the plaintiff failed to exercise that
degree of care that a reasonable person would have exercised for his own safety.

There was no contention that the defendant was intoxicated. However, a jury could have
considered from the youthfulness of the parties and from the manner in which they had been
spending their time immediately prior to the accident that the defendant's ability to operate his
vehicle safely had become impaired and that a reasonable person in the plaintiffs position should
have known that it was unsafe to ride with the defendant under all the circumstances.

As in the foregoing case, we believe that the issue of decedent's contributory negligence was
properly submitted to the jury for its determination. Considering the facts relating to Gillaspie's
beer drinking and the speeds at which he drove his car on the first trip from the Malemute Saloon
to the University, we believe that reasonable minds could differ as to whether decedent failed to
exercise reasonable prudence for his own safety when he decided to ride with Gillaspie on the
second, and fatal trip from the saloon to the University. The court's instruction to the jury on

contributory negligence was not error.

Testimony of Pearson.

Gillaspie called as a witness, Donald Pearson, vice president and manager of Cripple Creek
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Resort, Inc., the corporation owning the bar where Gillaspie and decedent purchased and
consumed beer prior to the accident. After questioning Pearson on other matters, Gillaspie's
counsel asked this question: "Mr. Pearson, has Cripple Creek, Inc., been a defendant in this law
suit?" Over plaintiffs objections, following a conference in chambers, the trial court allowed the
witness to answer this question but prohibited further inquiry into the matter. The court said:

lam going to, as it stands, allow him to be - to answer the fact of whether or not he has been
a defendant in this lawsuit. | think that maybe the defendant Gillespie didn't understand what he
was coming up to, and | don't think - 1don't want this jury to be misled by the statements of this
person if in fact they would find that he may have had some interest in to discolor the truth. But
I'm not going to allow any more of those and -

Leavitt alleges error on the part of the trial court in allowing the question and in refusing to
give an instruction cautioning the jury, in determining any liability or damages, not to consider
the fact that Cripple Creek Resort, Inc., may have been a defendant in the action. Leavitt argues
that the question was, alone, irrelevant to the issues before the jury, and that it was likely to invite

improper speculation.

We need not decide whether it was proper to allow the question and answer, because Leavitt
has not shown that such evidence prejudiced his case or was such as to have influenced the jury
to return a verdict foi Gillaspie.

Assumption of Risk.

The court instructed the jury on Gillaspie's affirmative defense of assumption of risk. Leavitt
claims this was error.

The concept of assumption of risk was developed from the common law action of a servant
against his master. The master was held to be not negligent if he provided a reasonably safe place
to work, and the servant was said to have assumed the inherent risks that remained. In this sense
assumption of risk was not an affirmative defense, but rather was another way of saying the
master was not negligent; for the servant had the burden of proving that his injury resulted from a
risk other than one inherent in a place that was a reasonably safe place to work.

As the doctrine developed, however, it became an affirmative defense, with the burden of
pleading and proof on the master. Thus, even if the servant could snow that the master was
negligent because he had failed to provide a reasonably safe place to work, the master could
escape liability if he could establish that the servant had voluntarily exposed himself to a risk
negligently created by the master. As the Supreme Court of New Jersey has pointed out, "Thus

two utterly distinct thoughts bore the same label with inevitable confusion."”

But the matter did not stop here. The courts came to use the doctrine of assumption of risk, as
an affirmative defense, in a way that was different in essence from the defense of contributory
negligence. Where contributory negligence was a defense, the question was whether the plaintiff
had acted for his own safely as a reasonably prudent man would have acted under the
circumstances. But where assumption of risk was a defense, the question was whether plaintiff
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had voluntarily entered into a situation involving obvious danger, with knowledge of the danger,
and without regard to whether he had acted in such a situation as a reasonably prudent man
would have acted. The effect of this concept was to exculpate a negligent defendant upon the
notion that a plaintiff assumed the risk of that negligence even though he was not contributorily
a fault, i.e., even though he had exercised the care of the reasonably prudent man under all the

circumstances. 14

This is the sense in which the doctrine was used by the trial court in this case. The court
instructed the jury that Gillaspie would be relieved from liability if he proved that decedent had
freely and voluntarily entered into a situation involving danger of personal harm from Gillaspie's
conduct, with the knowledge of facts which created the danger and a realization of the risk of
harm to decedent from that danger. Such an instruction had the effect of creating the potential of
a verdict for Gillaspie, despite the fact that the jury may have found under the issue of
contributory negligence that decedent, in the face of the danger of which he had knowledge, still
had exercised the care of a reasonably prudent person under all the circumstances. Thus, even
though the decedent may have been found to be not contributorily negligent, he would be barred
from recovery by reason of assumption of risk.

As a matter of policy we disapprove of a concept which could result in a situation where an
accident victim, even though not contributorily at fault, could be barred from recovery because
he knew or should have known of a negligently created risk. The just concept should be whether
a reasonably prudent man in the exercise of due care would have incurred the risk despite that
knowledge, and if so, whether he would have conducted himself in the manner in which the

plaintiff acted in the light of all the circumstances, including the appreciated riskJ 5 This means
that only the traditional notions of negligence and contributory negligence should govern cases
such as we have here and that the defense of assumption of risk should not be a defense and

should not be used. ™

If the instruction on assumption of risk had been limited by the notion of what a reasonably
prudent man would have done under the circumstances in which decedent found himself, with
knowledge of the danger that might have been involved, then such an instruction would have

dealt with nothing more than another phase of contributory negligence.” But as we have pointed
out, the instruction was not so limited. It was entirely possible, under the instructions on
contributory negligence and assumption of risk, for the jury to have found that decedent was free
from contributory negligence but nevertheless could not recover because he had exposed himself
to a negligently created risk, without regard to whether a reasonably prudent man may have done
so in the same circumstances. Because of such a possibility and because we disapprove of such a
concept, a new trial must be ordered with instructions not to give the jury an instruction on

assumption or risk.
Reduction of Damages to Present Worth.

The court instructed the jury that if they found for Leavitt, in computing the amount by which
decedent's estate had been diminished because of his wrongful death, the jury must determine the
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present case value of such amount. In other words, the jury was instructed to reduce damages to
present worth. Leavitt admits that since he lost the case on the question of liability, he is in no
position to claim any prejudice from the court's instruction. But he asks us, in the event a new
trial is ordered, to hold that such an instruction was erroneous and not a correct statement of the

law.

Since the judgment was entered in this case we decided the case of Beaulieu v. Elliott.™
There we held that in computing future loss of earnings a reduction should not be made to

present worth.” The reasoning used there would apply in a wrongful death case where the
measure of damages is the amount by which the decedent's estate had been diminished because
of his death. We assume that on a retrial of this case the trial court will take cognizance of the
Beaulieu case and give appropriate instructions to the jury as to the compulation of damages.

Gillaspie's Appeal

Gillaspie appeals on two grounds. The first has to do with the permissible scope of his
counsel's examination of Gillaspie's witness, Donald Pearson, vice president and manager of
Cripple Creek Resort, Inc., the corporation owning the bar where Gillaspie and decedent and
others in the parly purchased and consumed beer prior to the accident. Pearson testified that he
recalled speaking to decedent on the fatal night and that decedent "seemed to be sober enough."
Pearson did not recall the state of sobriety of Gillaspie and the others, except to say that if they
had been drunk he would have thrown them out.

Gillaspie's counsel was permitted by the court to inquire of Pearson as to whether the
corporation had been a defendant in this action, to which question the answer was "yes." Counsel
was not permitted, however, to show by further questioning that the corporation had executed a
confession of judgment in Leavitt's favor for $100,000 prior to the trial of this action. The court
held that evidence as to a confession of judgment was not relevant to the determination of the

issue between Leavitt and Gillaspie.

Gillaspie claims this ruling was error. His argument is that the state of decedent's sobriety
was a material factor to be considered by the jury in determining whether or not decedent was
contributorily negligent, that Pearson's testimony that Leavitt appeared to be sober was adverse to
the interest of Gillaspie who stood to again by showing that decedent was not sober, that Pearson
may have been motivated in so testifying by his bias against Gillaspie and in favor of Leavitt,
that such bias would be shown by establishing that Person's corporation had a financial interest in
the case adverse to the interest of Gillaspie, and that such a financial interest would be
demonstrated by showing that the corporation had confessed judgment in Leavitt's favor for
$100,000. Gillaspie's reasoning in support of his contention that the corporation had a financial
interest in the outcome of the dispute between Leavitt and Gillaspie, is that it was in the interest
of the corporation that Leavitt obtain judgment against Gillaspie because this would decrease the
possibility that Leavitt would seek to collect the full $100,000 judgment from the corporation by
reason of its confession of judgment in that amount.

This is nothing more than speculation. There was no way of knowing to what extent Leavitt
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would attempt to collect a judgment from the corporation if ajudgment had also been rendered
against Gillaspie. Evidence as to the corporation's confession of judgment was, as the trial court
correctly held, irrelevant as to the issues hetween Leavitt and Gillaspie. There was no error in
excluding such testimony.

Based upon testimony regarding decedent's educational background, grades"O and character,
the court allowed the introduction in evidence by Leavitt of certain charts prepared by Professor
Haring, an economist at the University of Alaska, from income figures contained in the 1960
Alaska census. These charts contained statistical data showing the average annual income of
males in Alaska in certain age groups, certain areas, and in certain educational levels. Gillaspie
claims this was error on the ground that it was so speculative as to decedent's lifetime income
expectations as to be useless to the jury.

The charts introduced in evidence reflected Professor Haring's opinion as to the statistical
data contained therein. The criterion for determining whether such an expert opinion is
admissible is whether the jury can receive appreciable help from the expert witness on the subject

on which he testifies» 1 We believe that the jury could receive such help in this case. In
determining the loss to an estate in a wrongful death action, the jury at some point must make an
estimate as to the decedent's lifetime income expectations. This must be arrived at largely
through probabilities, and any evidence that would reasonably tend to indicate the decedent's

earning capacity in the future had he lived would be of assistance to the jury.22 We believe that
Professor Haring's data presented to the jury a reasonable basis for assisting them in estimating

the probable future earnings of decedent.23 The admission of the charts in evidence was not
erior.

The judgment is reversed and the case remanded for a new trial.

DISSENT

NESBETT, Chief Justice (concurring and dissenting).

| concur in the result. It is my opinion that the court erred in giving an instruction on
assumption of risk because there was no evidence that Leavitt comprehended the dangers. In

Evans v. Buchner' this court said:

The general rule is that the defense of assumption of risk is not applicable unless the facts
which create a dangerous condition or situation are known and the danger itself comprehended
by the person against whom the defense is being exerted.

In Buchner the court adopted a subjective test. The question in each case was to be whether
the plaintiff had a knowledge of the facts and an actual comprehension of the danger. Under
Buchner it would not be enough to invoke the doctrine of assumption of risk to argue that
Leavitt must have had an awareness of the fact that Gillaspie had drunk a lot of beer; that his
judgment may have been impaired; that it was dangerous to ride with him and that because he did
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ride with Gillaspie he comprehended the danger and elected to assume the risk.2

Although | concur in the result reached by the majority | do not agree that the defense of
assumption of risk should be entirely abolished. Whether the doctrine is entitled assumption of
risk or given an appropriate label as a variation of the doctrine of contributory negligence, |

believe that it has a place in ourjurisprudence in some factual situations.

As was aptly stated by the Supreme Court of California in Prescott v. Ralph’s Grocery Co0.3

The defenses of assumption of risk and contributory negligence are based on different
theories. Contributory negligence arises from a lack of due care. The defense of assumption of
risk, on the other hand, will negative liability regardless of the fact that plaintiff may have acted
with due care. (See Prosser on Torts [1941], p. 377.) It is available when there has been a
voluntary acceptance of a risk and such acceptance, whether express or implied, has been made

with knowledge and appreciation of the risk. (see rest., Torts, § 893).

Assumption of risk has been abolished as a defense in the master servant relationship in
Alaska, as it has in many other states.” It has also been abolished in many states in automobile

guest statutes. It appears that the defense has been entirely abolished in at least three states.”
Although some of the legal aspects of the defense may duplicate those of contributory negligence

in some factual situations, this is not generally so where there has been a voluntary acceptance of

a ComprehendEd risks 1t is significant that in the cases cited in the preceding note, two of
which are relied on by the majority, the plaintiff in Bolduc v. Crain had no appreciation whatever
of the unusual risk involved in attempting to assist the handler of a particularly "lively" team of
horses; that in Feigner v. Anderson there was, as far as can be learned from the opinion, no
evidence that plaintiff had an appreciation of any danger involved in hunting ducks out of the
same blind as defendant; and that in Meistrich v. Casino the only evidence that plaintiff had an
appreciation of the danger involved in skating on arena ice which defendant operator had frozen
so hard that it became slippery, was that he "noted that his skates slipped on turns". The
requirement that there be evidence showing a comprehension of the danger involved would, in
my opinion, have made the defense of assumption of risk in the foregoing cases inapplicable in

Alaska and in otherjurisdictions requiring an actual comprehension of the danger.

Section 893 of the Restatement of TOrtS contains numerous factual illustrations of where the
doctrine of voluntary acceptance of acomprehended danger has logical application. One example

is Hunt v. Portland Baseball Club”® where the court held that a spectator could not recover from
the ball club for injuries received when struck by a foul ball because he was intimately familiar

with the game of baseball and the risks inherent in being a spectator and had knowingly placed

himself in an area of appreciated risk.8

Under the majority holding, even though the evidence may show avoluntary acceptance of an

appreciated risk, the question would be

whether a reasonably prudent man in the exercise of due care would have incurred the risk
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despite that [actual] knowledge, and if so, whether he would have conducted himself in the
manner in which the plaintiff acted in the light of all the circumstances, including the appreciated
risk.

The new doctrine is intended to simplify and clarify the law of negligence and eliminate
incompatible defenses by subsuming assumption of risk under contributory negligence, but I
doubt if this will be the ultimate effect. If the new test were applied to the facts of the Oregon
baseball case just mentioned, the jury would be asked to determine first whether a reasonable
prudent person in the exercise of due care would have purchased a seat not behind a screen even
though he comprehended the danger. The evidence would ordinarily have established that seats
behind a screen were available and that management could have made the balance of the seats

safer by screening,9 but at the expense of visibility. The jury would be aware of the fact that
hundreds of thousands of baseball, hockey and other sports fans daily and knowingly sit in areas
of danger as spectators. If the jury conscientiously applied the objective test of the average man,
and based its judgment on what it knew the average man was doing daily throughout the country,
it might very welt conclude that the spectator had acted with "due care™ in purchasing a ticket for
an unprotected seat, even though he knew there was a danger that the might be injured while
occupying the seat.

What appears to be an unrealistic aspect of the new test is at once apparent. Why should any
controlling effect be given to the question of whether a reasonably prudent man would have
incurred the comprehended risk if the evidence has established that the particular plaintiff did in
fact voluntarily incur the comprehended risk? How can it be logically said that a person has
acted with "due care" when it has become apparent parent from the evidence that he deliberately
and knowingly chose to place himself in a position of danger? If the jury should find that the
spectator had not acted with due care, in spite of the fact that a large segment of the population
daily engaged in identical conduct, can it be said that the objective test of the average, or
reasonably prudent man, has been realistically applied?

If the jury finds that the plaintiff spectator has acted with due care, the next question it would
be asked to decide under the new test would be \\ lether he

would have conducted himself in the manner in which the plaintiff acted in the light of all
the circumstances, including the appreciated risk.

This aspect of the test must mean that the jury must next decide whether the spectator, after
having knowingly and without negligence placed himself in an area of danger, thereafter
conducted himself in such a manner as not to increase the dangci to himself. In other words, was
he contributorily negligent after having taken his seat? Judging by the wording of the new lest,
this question would be asked in every case where the jury had found initially that the spectator
was not negligent in purchasing an unprotected seat, even though no evidence may have been
introduced during the trial which would tend to show that he had done anything to increase the
existing danger. In my opinion, it is unrealistic to ask ajury to determine the answer to a question
which has no factual basis in the evidence. For example, if the evidence showed that the
spectator had merely occupied his seat until he was hit in the head by a foul ball, the judge would
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be obligated, it would seem to set aside a verdict for the defendant management because of lack
of any evidence that the spectator had done anything to increase the risk of injury. The question
might be appropriate if there was evidence that the spectator had remained seated in a fixed
posture until struck by the ball when he could have avoided being struck by ducking to one side
or the other, or downward, or perhaps could have been caught the ball in his hands. Evasive or
protective action of this sort is regularly employed by the average fan who must, at times, be an
athlete of sorts himself in order to exercise the judgment and agility necessary to avoid injury.

The foregoing discussion demonstrates, in my opinion, the impracticability of attempting to
determine the usual assumption of risk situation by the rules of negligence. For other example
see a discussion with illustrations in Restatement of Torts § 893 (1939).

OPINION FOOTNOTES

1 Prior to trial, Cripple Creek Resort, inc., after first denying the allegations of the complaint for
wrongful death in its answer to the complaint, executed a confession of judgment for the sum of $100,000,
and a judgment in that amount was entered in favor of decedent's administrator against Cripple Creek

Resort, Inc.
2 Groseth v. Ness, 421 P.2d 624, 629 n. 14 (Alaska 1966).

3 Mallonee v. Finch, 413 P.2d 159, 162 (Alaska 1966); McCoy v. Alaska Brick Co., 389 P.2d 1009,
1010 (Alaska 1964).

4 Rocky Mtn.Prod. Trucking Co. v. Johnson, 78 Nev. 44, 369 P.2d 198, 202 (1962).
5 McLemore v. Harris, 374 P.2d 410, 412 (Alaska 1962).

6 Nichols v. Baker, 101 Ariz. 151, 416 P.2d 584, 586 (1966).

7 Restatement (Second) of Torts 8 500 comment g at 590 (1965).

8 Monsma v. Williams, 385 P.2d 107, 110 (Alaska 1963).

9 AS 28.35.040.

10 Zenuk v. Johnson, 114 Conn. 383, 158 A. 910, 911-912 (1932); Sothern v. Vandyke, 114 N.J.L. 1,
174 A. 877, 879 (1934).

11 206 Va. 823, 147 S.E.2d 171, 174 (1966).

12 239 Or. 26, 396 P.2d 205, 210 (1964).

13 Meistrich v. Casino Arena Attractions Inc., 31 N.J. 44, 155 A.2d 90, 93, 82 A.L.R.2d 1208, 1214
(1959).

14 1d., 155 A.2d at 94, 82 A.L.R.2d at 1214-1215.
15 Id.,, 155 A.2d at 95, 82 A.L.R.2d at 1216.

16 Feigner v. Anderson, 375 Mich. 23, 133 N.W.2d 136, 141-154 (1965); McGrath v. American
Cyanamid Co., 41 N.J., 272, 196 A.2d 238 (1963); Zumwalt v. Lindland, 239 Or. 26, 396 P.2d 205, 207
(1964); Il F. Harper & F. James, The Law of Torts §21.8 at 1191-92 (1956).

O 201 Mithew Hrvir & Conpery. Inc. umenter ol the LoarNods© Goup. Al right* roaned



13

17 Meistrich v. Casino Arena Attractions, Inc., 31 N.J. 44, 155 A.2d 90, 95, 82 A.L.R.2d 1208, 1216
(1959).

18434 P.2d 665 (Alaska 1967).
19 Id, at 671-672.
20 Decedent was a student at the University of Alaska at the time of his death.

21 Pedersen v. State, 420 P.2d 327, 335 (Alaska 1966); Crawford v. Rogers, 406 P.2d 189, 192
(Alaska 1965).

22 See Turrietta v. Wyche, 54 N.M. 5, 212 P.2d 1041,1047,15 A.L.R.2d 407 (1949).

23 Krohmer v. Dahl, 145 Mont. 491, 402 P.2d 979, 981-982 (1965).

DISSENT FOOTNOTES

1386 P.2d 836, 837 (Alaska 1963).

2 The subjective test adopted by Buchner is the rule in the majority of jurisdictions. See Guerrero v.
Westgate, 164 Cal.App.2d 612, 331 P.2d 107, 110 (1958); Prescott v. Ralph's Grocery Co., 42 Cat.2d
158, 265 P.2d 904, 905-906 (1954); Dean v. Martz, 329 S.W.2d 371, 374 (Ken. 1959); Evans v. Johns
Hopkins Univ., 224 Md. 234, 167 A.2d 591, 594 (1961); Fitzpatrick v. Marastoni, 234 Or. 192, 379 P.2d
1022, 1023 (1963); Shoemaker v. Floor, 117 Utah. 434, 217 P.2d 382, 387 (1950); Kingwell v. Hart, 45
Wash.2d 401, 275 P.2d 431, 434-435 (1954); Restatement of Torts § 893 (1939); Restatement (Second)

of Torts 88496 A-G (1965).
342 Cal.2d 158, 265 P.2d 904, 906 (1954).

4 AS 23.30.055, 23.30.080.

5 Feigner v. Anderson, 375 Mich. 23, 133 N.W.2d 136, 141-154 (1965) (except in employment
relationships and where there has been an express contractual assumption of risk.); Bolduc v. Crain, 104
N.H. 163, 181 A.2d 641, 644 (1962); Meistrich v. Casino Arena Attractions, Inc., 31 N.J. 44, 155 A.2d 90,

958 82 A.L.R.2d 1208 (1959).
6 See W. Prosser, The Law of Torts § 67 (3d ed. 1964).

7 207 Or. 337, 296 P.2d 495, 498-503 (1956).

8 Footnote 13 of the majority opinion cites the Oregon case of Zumwalt v. Lindland, 239 Or. 26, 396
P.2d 205, 207 (1964), as authority for the complete abolition of the doctrine of assumption of risk, but
since the Oregon automobile guest statute was involved it would appear that the cause has a limited

application.

9 In which case the jury would experience little difficulty in finding management negligent, particularly
if there was insurance in the background.
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April 01, 1986
Petitions for Review from the Superior Court of the State of Alaska, Third Judicial District, Anchorage,
Douglas J. Serdahely, (S-1429) and Joan M. Katz (S-1600), Judges.
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Company.
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JUDGES

Rabinowitz, Chief Justice, Burke, Matthews, Compton and Moore, Justices.
AUTHOR: BURKE

OPINION

BURKE, Justice.

The question in these consolidated cases is whether AS 09.10.055, the six-year statute of
repose on suits against design professionals, violates the Alaska Constitution. The superior court
ruled the statute unconstitutional. We affirm.

I. FACTS AND PROCEEDINGS

Turner Construction v. Scales, File No. S-1429. Robert Scales suffered property damage

when a fire occurred in the Winterbrook Apartments in 1984. ~Turner Construction Company
built the apartments in 1978. Scales sued Turner Construction and others for his loss, alleging in
part that the fire was caused by Turner Construction's negligent construction and installation of a

fireplace.

Turner Construction asserted that Scales' cause of action was barred by AS 09.10.055, the
six-year statute of repose” governing actions against design professionals such as architects,
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engineers and contractors, and moved for judgment on the pleadings. Scales moved to strike the
defense on the ground that the statute is unconstitutional. Superior Court Judge Douglas J.

Serdahely granted Scales' motion, concluding that AS 09.10.055 violates the due process”™ and
equal protection” clauses of the Alaska Constitution.

[verson v. Carson, File No. S-1600. DeWayne B. Carson was injured in 1985, while
attempting to install an automatic garage door opener in his home. Phillip Iverson built the home
in 1978; the garage door was originally installed by a subcontractor.

Seven months after his injury, Carson sued Iverson and the subcontractor. Iverson moved for
summary judgment, based on the six-year statute of repose, because Carson was injured
six-and-a-half years after substantial completion of the improvement. Superior Court Judge Joan
M. Katz denied lverson's motion, concluding that AS 09.10.055 violates the equal protection

clause”™ of the Alaska Constitution.
n. THE STATUTE
The statute in question was enacted in 1967. It provides in part:

(@ No action, whether in contract . . ., in tort or otherwise, to recover damages (1) for a
deficiency in the design, planning, supervision or observation of construction or construction of
an improvement to real property; (2) for injury to property, real or personal, arising out of a
deficiency; o\ (3) for injury to the person or for wrongful death arising out of such deficiency,
may be brought against a person performing or furnishing the design, planning, supervision or
observation of construction, or construction of an improvement more than six years after

substantial completion of an improvement.

(b) Notwithstanding the provisions of (a) of this section, in the case of an injury to property
or the person or an injury causing wrongful death, which injury occurred during the sixth year
after substantial completion, an action in tort to recover damages for the injury may be brought
within two years after the date on which the injury occurred. In no event may action be brought
more than eight years after the substantial completion of construction of an improvement.

(c) Nothing in this section shall be construed as extending the period prescribed by the laws
of the state for the bringing of any action.

(d) The limitation prescribed by this section shall Not be asserted by way of defense by a
person in actual possession or control, as owner, tenant, or otherwise of an improvement at
the time a deficiency in an improvement constitutes the proximate cause of the injury or death for
which it is proposed to bring an action.

AS 09.10.055 (Emphasis added).

The House Judiciary Report notes that this section "places a . . . statute of limitation on
lawsuits against architects, designers and builders.” 1967 House Journal 261. It is clear, however,
that the House intended to enact a statute of repose. An explanatory report by the Judiciary
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Committee stated in part:

IT]he time begins running upon 'substantial completion' of the improvement; consequently
this bill limits not only the bringing of the cause of action, but in effect prevents the cause of
action from arising when an injury occurs after the time limitation has expired. An action based

on a defect not discovered until after the time Ilimitation has expired would likewise be

p:eclu. ed.

Id. at 365.6

ffl. EQUAL PROTECTION

Scales and Carson argue that AS 09.10.055 violates the equal protection clauses of the state
and federal constitutions because (1) it does not protect all defendants similarly situated and (2)
the two-year savings period in subsection (b) unfairly discriminates against plaintiffs injured in
the seventh and eighth years after construction. The design professionals contend that the injured
plaintiffs lack standing to challenge the statute on the first of these grounds, because the plaintiffs
are not members of the class of unprotected defendants. The design professionals further contend

that the statute is constitutional.

Standing. The injured plaintiffs’' first constitutional claim is based on the rights of third

parties — potential defendants, such as owners and tenants, who are not protected by the statute.®
Every court which has addressed the issue f ;s concluded that persons such as the plaintiffs are
proper parties to assert this claim, becaus. .hey are precluded from asserting their own rights
against defendants who might otherwise be liable; the statute narrows the group against which
recovery is available. McClanahan v. American Gilsonile, 494 F. Supp. 1334, 1342-44 (D.
colo. 1980); Shibuya v. Architects Hawail, 65 Haw. 26, 647 P.2d 276, 282 (Haw. 1982). The
injured plaintiffs’ interest in invalidating the statute is as great as that of the materialman or the
defendant in possession. Klein v. Catalano, 386 Mass. 701, 437 N.E.2d 514, 523 (Mass. 1982).
We find this reasoning persuasive, therefore, we conclude that the injured plaintiffs have

standing to assert the equal protection challenge.

Equal Protection. when a plaintiff challenges a statute on state and federal equal protection
grounds, the first question we must consider is whether the constitutional claimant asserts a
fundamental constitutional right or the statute uses a suspect classification. Staté v. EriCkson,
574 P.2d 1, 12 (Alaska 1978). If the answer to either question is "yes," then the statute is

unconstitutional under the federal standard absent a compelling state interest. |d

This statute classifies defendants based on their occupation or the nature of the work they
perform; it classifies plaintiffs based on the time of their injury. Neither is a suspect class. The
right asserted is the interest in suing a particular party, which is not a fundamental constitutional
right; nonetheless, the interest in redressing wrongs through the judicial process is a significant
one. Wilson v. Municipality of Anchorage, seo P.2d 569, 572 (Alaska 1983). we, therefore,
conclude that the compelling state interest standard does not apply and we may analyze the
significant constitutional claims asserted under the fair and substantial relationship test of the
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state constitution. Erickson, 574 P.2d at 12.

We next examine the statutory purpose to determine whether it is a legitimate exercise of the
state's police power. ld. The purpose of the statute is to encourage construction and avoid stale
claims by shielding certain defendants from potential future liability. See Yarbro v. Hilton
Hotels, 655 P.2d 822, 825-27 (Colo. 1982). We believe that these are legitimate government

purposes.

The final step is to examine the means to determine whether they substantially further the
statutory purpose. Erickson, 574 p.2d at 12 In doing so, we do not hypothesize facts which
would sustain otherwise questionable legislation. 1Sakson V. Rickey, 550 p.2d 3 19, 362 (Alaska
1976).

Scales argues that AS 09.10.055 is unconstitutional because it fails to protect owners, tenants,
and materialmen, while protecting others who are similarly situated, such as architects, planners,
engineers, and construction contractors. Turner Construction contends that there are substantial
differences between these groups justifying the statutory distinction.

Many courts have suggested distinctions to justify the challenged classification. The
exclusion of owners, tenants, and others in possession is most often rationalized by the fact that
such persons have continuing control over access to and maintenance of the property. Klein, 437
N.E.2d at 522-25; Freezer Storage, 382 A.2d at 718. Some courts also point to the different
treatment of owners and tenants at common law, such as the larger class of potential plaintiffs
which may sue design professionals, the legal theories available to those plaintiffs, and the
common law defenses available only to landlords and tenants. Freezer Storage, 382 A.2d at
718-20. Others cite the possibility of defective maintenance and alterations. Y arbro, 655 p.2d at
827-28.

Various justifications are also found to support the distinction between materialmen and

design professionals.”> One argument is that, because materialmen provide standard goods
manufactured by standard processes, they may be held to higher quality control standards than
the design professional, whose work is often unique and cannot be completely tested. Klein, 437
N.E.2d at 524; Freezer Storage, 382 A.2d at 719. In other words, buildings are more complex
than their component parts. Freezer Storage, 382 A.2d at 719. Furthermore, design professionals
have special expertise; they should be encouraged to experiment and their creativity should not
be stifled. Klein, 437 N.E.2d at 524; O'Brien v. Hazelet & Erdal, 410 Mich. 1, 299 N.w.2d

336,342 (Mich. 1980).

We are not persuaded by any of these diverse rationales. One effect of the statute of repose is
to eliminate the statutory right of contribution among tortfeasors. In Arctic Structures v.
Wedniore, 605 P.2d 426, 435 (Alaska 1979), we ruled that the Uniform Contribution Among
Tortfeasors Act, AS 09.16.010 -.060, did not abolish the common law rule of joint and several
liability; therefore, each tortfeasor whose negligence is a proximate cause of an indivisible injury
remains individually liable for all compensable damages attributable to that injury. It follows that
whenever an unprotected owner is 50% at fault and a protected contractor is 50% at fault, the
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unprotected owner would be 1009 liable for all damages, without a remedy for contribution. The
statute of repose, therefore, does not entirely abrogate liability for defective design work, but
shifts it. Thus, the potential interest of joint tortfeasors in obtaining contribution, in addition to
the claimant's interest in suing a particular party, must be considered.

In our view, there is no substantial relationship between exempting design professionals from
liability, shifting liability for defective design and construction to owners and material suppliers,
and the goal of encouraging construction. The shift of liability to unprotected parties decreases
their incentive to build in corresponding measure to the increased incentives of protected parties.
If anything, the disincentive on the part of owners may be greater than their proportional measure
of liability shift, because they may be liable for a product over which they have no control.
Moreover, design defects may be catastrophic, and experimental designs shift correspondingly
greater unknown risks to owners, giving them even more reason not to finance construction.
Thus, we believe that the statutory means are not substantially or rationally related to the ends.
We conclude that AS 09.10.055 violates theequalprotection clause of theAlaska Constitution.

The decisions of the superior court inFile Nos. S-1429 and S-1600 areAFFIRMED.

OPINION FOOTNOTES

1 Given the procedural posture of these cases, we must assume the allegations in the plaintiffs'
complaints are true. Freezer Storage v. Armstrong Cork, 476 Pa. 270, 382 A.2d 715, 717 (Pa. 1978).

2 A statute of repose differs from a statute of limitation in that the former may bar a cause of action
before it accrues, because the statute begins to run from a specific date unrelated to the date of injury. A
cause of action thus precluded is damnum absque injuria, a loss without a remedy.

In contrast, a statute of limitation begins to run when the plaintiff's cause of action accrues or is
discovered. It operates to prevent a plaintiff from sleeping on his or her rights.

3 Alaska Const, art. I, §7.
4 Alaska Const, art. I, 8 1L

5 1d.

6 AS 09.10.055 is one of many state statutes enacted as a result of a concerted national lobbying
effort by design professionals sparked by an increase in their potential liability for design and construction
defects. See, e.g., Collins, Limitation of Action Statutes for Architects and Builders -- An
Examination of Constitutionality, 29 Fed'n of Ins. Couns. Q. 41, 44-45 (1978).

7 The statute expressly excludes from its protection owners, tenants and others in possession. AS
09.10.055(d). Most courts construe the statute to exclude materialmen and manufacturers of component
parts as well.

8 For purposes of argument, we assume without deciding that AS 09.10.055 does not protect
materialmen or manufacturers.
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2001 LEGISLATIVE SESSION Bill Version: CSHB 82 (JUD)
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected: Natural Resources

Title: Agricultural Facilities and Operations [BRU: Minerals, Land & Water Dev.
Component: Land Sales /Muni Ent.

Sponsor: Rep. HARRIS, James, Coghill, Whitaker, et.al.
Requester:  HJUD Component Number: 2456

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted helow.
OPERATING EXPENDITURES FY 2002 FY 2003  FY 2004  FY 2005  FY 2006 FY 2007

Personal Services
Travel

Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 1 1
CHANGE INREVENUES ( ) see note  see note seenote seenote seenote  see note
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

1153 Land Disposal Income Fund
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2001) cost: None

Chock this box if funding for this bill Is Included In the Governor's FY2002 budget proposal: [ ]

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

The CS removes the requirement to disclose agriculture facilities when selling State land.

Prepared by  Bob Loeffler Phone 269-8600
Division Mining, Land and Water Date/Time 05-Apr-01

Approved by:  Pat Pourchot Date 05-Apr-01
Agency Natural Resources

For distribution information, call the Governor's Legislative Office
(Rv120000VB)
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2001 LEGISLATIVE SESSION Bill Version: CSHB82 (JUD)
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: Natural Resources
Title: "An Act relating to agricultural facilities and | BRU: Information/Data Mgmt.
operations as private nuisances...." Component: Recorder's Office/UCC
Sponsor: Rep. Harris
Requester: (H) JUD Component Number: 802
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002  FY 2003  FY 2004  FY 2005  FY 2006  FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0-0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2001) cost: none
Chock this box (X) If funding for this bill Is included in the Governor's FY2002 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach aseparate page if necessary)

The CS removes the requirement to record a disclosure at the Recorder's Office.

Prepared by:  Sharon Young (
Division Support Services Division Date/Time 05-Apr-01
Approved by:  Pat Pourchot Date 05-Apr-01
Agency Natural Resources

For distribution information, call the Governor's Legislative Office

(Rov1/20000MVB)

Phone 907-269-8882
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3/23/01

CS FOR HOUSE BILL NO. 82( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES HARRIS, James, Coghill, Whitaker, Masek, Ogan, Green, Meyer, Dyson
ABILL

FOR ANACTENTITLED
"An Act relating to agricultural facilities and operations as private nuisances; and to
disclosures in transfers of certain real property located within one—mile of an

agricultural facility or an agricultural operation.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.45.235(a) is amended to read:

(a) An agricultural facility or an agricultural operation at an agricultural

facility is not and does not become a private nuisance as a result of [BY] a changed
condition that exists in the area of the agricultural facility [ON NEIGHBORING
LAND] if the agricultural facility [OPERATION HAS BEEN IN OPERATION FOR
MORE THAN THREE YEARS AND IF THE AGRICULTURAL OPERATION] was
not a nuisance at the time the agricultural facility [OPERATION] began agricultural
operations. For purposes of this subsection, the time an agricultural facility
began agricultural operations refers to the date on which any type of agricultural
operation began on that site regardless of any subsequent expansion of the

-| CSHB 82( )

New Text Underlined [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 22-LS0348\P

agricultural facility or adoption of new technology. An agricultural facility or an
agricultural operation at an agricultural facility is not a private nuisance if the
governing body of the local soil and water conservation district advises the
commissioner in writing that the facility or operation is consistent with a soil
conservation plan developed and implemented in cooperation with the district.
* Sec. 2. AS 09.45.235(b) is amended to read:
(b) The provisions of (a) of this section do not apply to

(1) liability resulting from improper, illegal, or negligent conduct of
agricultural operations; or

(2) flooding caused by the agricultural operation.

* Sec. 3. AS 09.45.235(d) is amended to read:
(d) Inthis section, ["AGRICULTURAL OPERATION" MEANS]

(1) “agricultural facility" means any land, building, structure,
pond, impoundment, appurtenance, machinery, or equipment that is used or is
intended for use in the commercial production or processing of crops, livestock,
or livestock products, or that is used in aquatic farming;

(2) "agricultural operation" means

(A) any agricultural and farming activity such as

(i) [(A)] the preparation, plowing, cultivation,
conserving, and tillage of the soil;

£10 [(B)] dairying;

(in) [(C)] the operation of greenhouses;

(iv) [(D)]  the production, cultivation, rotation,
fertilization, growing, and harvesting of an agricultural, floricultural,
apicultural, or horticultural crop or commodity;

(V) [(E)] the breeding, hatching, raising, producing,
feeding, keeping, slaughtering, or processing of livestock [, BEES,
FUR-BEARING ANIMALS, OR POULTRY];

(Vi) [(F)] forestry or timber harvesting operations;

(vii) the application and storage of pesticides,
herbicides, animal manure, treated sewage sludge or chemicals.

CSHB 82( ) 2-
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WORK DRAFT WORK DRAFT 22-1.50348VP

compounds, or substances :0 crops, or in connection with the
production of crops or livestock;
(viii)  the manufacturing of feed for poultry or
livestock;
fix) aquatic farming;
(x) the operation of roadside markets; and
fB) [(2)] any practice conducted on the agricultural facility
[OPERATION] as an incident to or in conjunction with activities described in
(A) of this paragraph, including the application of existing, changed, or
new technology, practices, processes, or procedures;
f3) "livestock*1 means horses, cattle, sheep, bees, goats, swine,
poultry, reindeer, elk, musk oxen, and other animals kept for use or profit [(1)
OF THIS SUBSECTION].

* Sec, 4. AS 34.70.050 is amended to read:
Sec. 34.70.050. Form of disclosure statement. The Real Estate Commission

established under AS 08.88.011 shall establish the form of the disclosure statement
required by AS 34.70.010. The disclosure statement must include a provision that
notifies transferees

(1) that they are responsible for determining whether a person who has
been convicted of a sex offense resides in the vicinity of the property that is the
subject ofthe transferee's potential real estate transaction; [AND]

(2) where information about the location of convicted sex offenders
can be obtained; and

f3) that they are responsible for determining whether, in the
vicinity of the property that is the subject of the transferee's potential real estate
transaction, there is an agricultural facility or agricultural operation that might
produce odor, fumes, dust, smoke, burning, vibrations, insects, rodents, the
operation of machinery including aircraft, and other inconveniences or
discomforts as a result of lawful agricultural operations.

* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to

read:

-3- CSHB 82( )
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APPLICABILITY. The provisions of sec. 4 of this Act apply to a sale, purchase, or
exchange of residential or recreational property located within one-mile™of an agricultural
facility or an agricultural operation included in a soil conservation plan approved by the local
soil and water conservation district if the sale, purchase, or exchange is agreed to on or after
the effective date of this Act.

CSHB 82( ) N
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Al aska State Legislature
]
State Capitol 110 Jmas Atacta 88011162 (d67)465-4859

Sponsor Statement
Right-to-Farm Bill

The State of Alaska has invested millions of dollars in the development of its
natural resources, both renewable and nonrenewable. Fishing, timber and agriculture are
our basic renewable resources, and the Legislature has endeavored to enhance these for
future generations. The Right-to-Farm bill seeks to protect and enhance Alaska’s

agricultural sector.

With the export of potatoes and carrots from Alaska, and the increasing local
demand for fresh vegetables, hay, barley, milk, pork and beef, we can see agriculture
“taking root and growing” in many diverse locations across the state. Yet, as the state’s
population grows and urban areas expand, we see a corresponding need to protect our

interest in agriculture.

Many farmers have already had some experience with an encroachment on their
right to farm. As urbanization swallows up farming areas, oftentimes the newcomers
don’t like the smells of agriculture - or the chemicals - or the sounds - or the animals.

The Right-to-Farm bill would add some protection to existing agriculture
operations and put new property buyers on notice if the property they are acquiring is
within one mile of a farm or agricultural operation. This also protects the new property
owners through full disclosure that should keep them from getting into a situation that
will become unpleasant to them later on.

People who move to the country need to know what they are getting into. And it
appears that other areas of the nation - where urban sprawl is creating a bigger problem
than we have experienced yet in Alaska - are taking action to protect existing agricultural

operations and avoid unnecessary lawsuits.

The “Code of the West” is a small pamphlet adopted by many counties around the
Western U.S. and distributed to prospective property buyers. It basically says that if you
want to move to the peaceful countryside, you must be willing to accept that cows poop,
hay balers make noise late into the night, farmers use chemicals, tractors drive slower
than you do, and so forth. And most importantly that these activities were going on
before you moved there, and will continue to go on after you arrive.



The Right-to-Farm bill takes the innovative approach of coupling a farmer’s
grandfathered right to continue his agricultural activities to the filing and maintaining of a
farm conservation plan with the U.S.D.A. Soil and Water Conservation Service.
Expansion of operations or other changes to the conservation plan would not necessarily
be grandfathered in regard to existing rights of surrounding property owners.

Alaska has the opportunity to place protections in statute now - both for the
farmers and the new property buyers - so that future agricultural operations will be able
to supply the foodstuffs Alaskans will need.



Alaska State Legislature
State CAPTOL 513 Juneau; Alaska 93801 1187 (a07) 465-4859

Sectional A nalysis

Proposed CS for HB 82 (version “P”)

Sec. 1- amends current AS 09.45.235 [Actions Relating to Real Property] to protect agricultural
facilities and agricultural operations from becoming “ private nuisances” due to changing land
uses in the area surrounding an existing agricultural operation. This section also clarifies the time
at which an agricultural operation began and thus gained protection by the section. The CS
deletes a requirement that the operation has to have been going for more than three years to gain
protection. Finally, this section ties the protection to the fact that the operator has a valid farm
conservation plan on file with the local soil and water conservation district.

Sec. 2 - adds “illegal” conduct of agricultural operations to the list of acts that are not covered by
the protection afforded in AS 09.45.235(a).

Sec. 3 - amends the definition section of AS 09.45.235 to separate “agricultural facility” from
“agricultural operation,” and provide further definitions of activities that fall under each of those

headings.

Sec. 4 - amends AS 34.70 [Disclosures in Residential Real Property Transfers] to require that a
disclosure statement, accompanying the transfer of real property, contain a provision that notifies
transferees (buyers) of the real estate that they are responsible to determine if there is an
agricultural facility or operation in the vicinity of the property they are buying.

Sec. 5 - amends AS 40.17 [Recording in Public Records] to clarify that documents recorded
under the provision of Section 4 must comply with the requirements of that section.

Sec. 6 - applies the disclosure requirements of Sec. 4 and 5 to real estate contracts on property
within one mile of an agricultural facility or operation. The CS changes “real property” to
“residential or recreational property.”

Sec. 7 - gives instructions to the revisor of statutes.
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Re ohn Harris
State Capitol 513, Juneau. Alaska 998011162 (907) 465-4859

MEMORANDUM March 8, 2001
To: Representative Norman Rokeberg, Chair
House Judiciary Committee
: . KK
From: Representative John Harris
Subject: Request for hearing on HB 82

Please schedule, as soon as your calendar will permit it, a Judiciary Committee hearing
on HB 82 - “An Act relating to agricultural facilities and operations as private nuisances;
and to disclosure in transfers of real property located within one mile of an agricultural
facility or an agricultural operation.”

This bill extends protection for farmers to allow them to continue their pre-existing
agricultural operations when the use of lands surrounding or near their farms changes.
This protection is contingent upon the operator filing and adhering to a farm conservation
plan with the local Soil and Water Conservation District. The bill also enacts a new
section requiring the disclosure of the fact that there is an agricultural operation within
one mile of the property being transferred.

| appreciate your scheduling HB 82 at your earliest convenience. If you have questions
regarding the bill or any of the backup material attached, please contact Pete Fellman of

my staff at 465-4859. Thank you.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2001 LEGISLATIVE SESSION Bill Version: HB82
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected: Natural Resources
Title: "An Act relating to agricultural facilities and BRU: Information/Data Mgmt.

operations as private nuisances...." Component: Recorder's Office/UCC
Sponsor: Rep. Harris
Requester:  (H)JUD Component Number 802
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002  FY 2003  FY 2004  FY 2005  FY 2006  FY 2007
Personal Services 19.2 19.2 19.2 19.2 19.2 19.2
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 19.2 19.2 19.2 19.2 19.2 19.2
| CAPITAL EXPENDITURES
CHANGE N REVENUES ( ) 135 135 135 135 135 135
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF
1005 GF/Program Receipts 19.2 19.2 19.2 19.2 19.2 19.2
1037 GF/Mental Health
Other (Specify Type)

TOTAL 19.2 19.2 19.2 19.2 19.2 19.2
Estimate of any current year (FY2001) cost: none

Check this box (X) If funding for this bill Is Included in the Governor's FY2002 budget proposal:

POSITIONS

Full-time

Part-time 1 1 1 1 1
Temporary

ANALYSIS:  (Attach a separate page if necessary)
HB 82 includes a provision that would require a disclosure statement to be recorded in conjunction with

conveyances of any interest in real property located within one mile of an agricultural facility. It places the
burden on the person transferring the property to ensure that the disclosure is provided to the buyer and
recorded with the conveyance document. This would serve to increase the recording volume throughout
the state, but the actual volume increase cannot be ascertained at this time as there is no way of
determining how many properties meet the criteria of being within one mile of an agricultural facility, and
of them, how many might possibly be conveyed in any given year.

Prepared by:  Sharon Young Phone 907-269-8882
Division Support Services Division Date/Time 29-Mar-01
Approved by:  Pat Pourchot Date 29-Mar-01
Agency Natural Resources

For distribution information, call the Governor's Legislative Office
(Rov L/2000QVB) Page 1 of 2



ANALYSIS: (continued)

Statewide, the Recorder's/UCC section records upwards of 30,000 deed transactions each year. For
purposes of this fiscal note, it is assumed that 5 to 8 per cent of them might possibly fall within the scope
of this hill, resulting in 1500 to 2400 additional recorded documents annually. This increase in volume
would necessitate additional staffing equivalent to one half-time position. The additional revenue
generated by the volume increase is not expected to be sufficient to cover the added staffing cost. Historic
staffing levels have averaged approximately 4500 documents per full time employee annually. Volume for
a half-time position would be 2250 documents. [If each disclosure statement is two pages in length and is
attached to an existing document, the revenues generated by 2250 such statements would be $13,500
(2250 x 2 pages x $3 per page). Therefore, the $13,500 in new program receipts revenues would not
offset the added personnel costs of $19,200, and the difference of $5,700 would have to come from
existing general fund program receipt revenues that are collected above the regular appropriation level.

The bill also would amend AS 40.17.110 to indicate that if the document being recorded is a disclosure
statement under AS 34.70.300, it must comply with the requirements of that section. Recorders do not
monitor any documents for content, and all documents of any type are entitled to recordation if they meet
minimum statutory recording requirements. DNR cannot determine if the addition to 40.17.110 is there for
the purpose of documenting for the benefit of the user the other substantive legal requirements that sunh a
document must meet in order to be valid, or whether it is intended to modify our basic recording
requirements. If the provision is there as a modification of our recording requirements, the
Recorder's/UCC section would strongly urge its removal. Recorders cannot police any types of
documents for substantive legal validity.

Overall, HB 82 is not anticipated to have much impact on the Recorder’s Office operations. The numbers
utilized for purposes of this fiscal note are estimates only. Actual conveyances requiring the disclosure
statements could vary significantly from those estimates.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2001 LEGISLATIVE SESSION Bill Version: HB 82
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: Natural Resources
Title: Agricultural Facilities and Operations BRU: Minerals, Land & Water Dev.
Component: Land Sales /Muni Ent.
Sponsor: Rep. HARRIS, James, Coghill, Whitaker, et.al.
Requester:  HJUD Component Number: 2456
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002  FY 2003  FY 2004  FY 2005  FY 2006  FY 2007
Personal Services 25.0 25.0 25.0 25.0 25.0 25.0
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 25.0 25.0 25.0 25.0 25.0 25.0
CAPITAL EXPENDITURES i | | |
CHANGE INREVENUES ( ) |see note  see note  see note  see note  see note  |see note
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 149 14.9 149 14.9 14.9 14.9
1005 GF/Program Receipts

1037 GF/Mental Health

1153 Land Disposal Income Fund 101 101 101 101 101 101
TOTAL 25.0 25.0 25.0 25.0 25.0 25.0
Estimate of any current year (FY2001) cost: None

Chock this box if funding for this bill Is Included in the Governor's FY2002 budget proposal: [ ]

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attacha separate page itnecessary) , ,
The disclosure requirement in Section 4 of the hill will add costs to all disposals of state land. Every time the state

proposes to lease, sell, transfer, or exchange state land, DNR staff will need to determine the location of agricultural
0-'prati ms ti id facilities, map where they are, and figure out if the state disposal is within one mile. If the agricultural
facility Ct operation is within one mile of a state land sale, DNR will need to factor the disclosure into the appraisal,
include it in the brochure, sale contract, and deeds, and then record the disclosure. This will add several more steps
every time the state disposes of land.

The disclosure requirement applies to all "transfers of real property". including land sales, timber sales, oil and gas
leases, municipal land transfers, and numerous other real property disposals by the state. The definitions of
agricultural facility and operations are so broad as to include commercial greenhouses in Anchorage, and horse barns

on the Anchorage Hillside.

Prepared by:  Bob Loeffler Phone 269-8G00
Division Mining, Land and Water Dale/Time 04-Apr-01
Approved by:  Pat Pourchot Date 04-Apr-0t
Agency Natural Resources

For distribution information, call tho Governor's Legislative Office
(Rv1/220000MB Page 1 of 1__
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department of natural resources

DIVISION OF AGRICULTURE
February 23, 2001

Mr. Pete Fellman
Legislative Assistant
Representative John Harris
State Capitol 513

Juueau, AK 99801-1182

Dear Mr. Fellman:

T072 P.02/2 F424

TONY KNOWLES, GOVERNOR

CENTRALCHHCE

1600 GLENN HIGHWAY. SUITE 12

PALMER. ALASKA 99645-6736
PHONE: (907) 745-7200
FAX; (907) 745-7112

V northern region office
3700 AIRPORT WAY
FAIRBANKS, ALASKA 99709-4699
PHONE; (907) 451-2780
FAX; (907) 451-2751

\ BNATEQALSCH\HE?

MER, ALASKA 99645-9706
PHONE: (907) 745-4469
FAX: (907) 746-1568

HCO
PAL

Peryour request, the requirements for State Farm Conservation Plans are provided below.

AS 38.05.32) (d)(1) is the statutory authority that allows the State to require Farm Conservation
Plans for aFrlcultural land that it sells. The State has used this authority in every Stare

agricultura

land sale and has required a Farm Conservation Plan for every parcel sold.

The information that is required in a State Farm Conservation Plan is outlined in 11 AAC 67.180.

'Hie Plan must include:

L A maﬁ of the farm indicating:
a. Tne planned location of clearing and breaking of ground.

improvements.
2. Planned soil conservation measures.

b. Planned location of windbreaks, farm pond and similar conservation measures and

3. A plan for burning any clearing debris, including any vegetation that has previously been

chained-down.

4. All real property improvements must be depicted and described in the Plan.

Ifyou need additional information, please feel free to contact this office.

Sincerely,

Ed Arobio
Regional Manager
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Editorials & Opinion : Thursday, May 27,1999

Go east, young urbanite, but
remembér the Code

| CAN picture it now. Hushand and
wife make me last trip to Pottery
Bam before fleeing Seattle for the
country life in Eastern Washington.

~ . No more traffic, they exult, No more
suianNitiim crowds jostling for Space. Just think,
~honey, acres and acres of farmland
dotted with the sweetest Holstein cows you've
ever-

HEY! What's that smell?

The commissioners of Spokane County are so
tired of newcomers' complaints about manure
and other rural indelicacies that they've printed a
20-page booklet for newcomers. "Code of the
West,” it's called, a polite reminder for displaced
yuppies that, yes indeed, s— happens.

"This document is not intended to dissuade you
from living in the country,” the introduction says,
“put it is important for you to know that life in
the country is very different from life in the
metropolitan area."

Cows smell. Neighbors hunt. Snow stays
unplowed. Welcome to the rural West.

This humble booklet is getting nationwide
attention, and for good reason. It's notjust about
things that go moo in the night, but a whole
philosophy of governing. It reminds that
government can't, and shouldn't, perfectly tailor
your environment.

Spokane actually borrowed most of its Code of
the West from Larimer County, Colo. The Code
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is a pointed tribute to the pioneers who led the
United States' westward expansion. These people
were "rugged individualists," it says, "bound by
an unwritten code of conduct. The values of
integrity and self-reliance guided their decisions,
actions and interactions."

Translation: This ain't no latte stand, pardner.

The Code of the West _ _
(http:/lwww.spokanecountv.org) briskly outlines
scenarios that could require rugged
individualism. Most of them are self-inflicted.
For example, if you build your house deep in the
arid forest, like Goldilock's wee cabin, it might
bum down in a forest fire. Build it next to a farm,
and your nocturnal sheep-counting may be
accompanied by the bleating of crop dusters.

Other highlights:

—"The fact that you can drive to your property
today does not necessarily guarantee that you,
your guests or emergency vehicles can achieve
that same level ofaccess at all times."

( 1fyou have to upgrade your SUV to a Humvee
fo get up your driveway, don't come crying to
Spo-kane County.)

—"It is very important to know what minerals
nﬁay be located under the land and who owns
them."

gfyou're planning a garden party, first be sure
en. Slade Gorton hasn't approved an open-pit

mine under your patio.)

—"Agriculture is an important business in
Spokane County. If¥ou choose to live among the
.rns and ranches of our rural countryside, do
not exi)ect county government to intervene in the
normal day-to-day operations of your
agribusiness neighbors."

(Yes, the cows poop and the dust-clouds billow

and the flies are bigger than ping-pong balls. The
county didn't mislead you. l\fart(};wa Stewart did.)

For people who grew up in rural areas, it is
inconcelvable that someone would have the gall
to complain about manure. For them, an errant
whiff of cow produces a curious surge of
nostalgia. It prompts memories of the dozen
glorious smells of a working farm: sawdust,
compost, hay, unpasteurized milk, tractor oil.

?2nmn 4-4fipm


http://archives.seattletimes.com/c...ung+mbanite+but+remember+the+code
http://www.spokanecountv.org%e2%80%99

Seattle Times: Search Results

http://archives.seattletimes.eom/c...ung+urbanite+but+remember+the+code

It is inconceivable, and yet people do. From
Spokane to Snohomish to Clark CountY, the
suburbs built next to farms are stuffed lull of
i)_eople_mdlgnant that their neighbors are acting
ike animals! My all-time favorite is a
Snohomish County resident who railed so
bitterly against a crowing rooster that the
rooster-owner was charged with disturbing the

peace.

The rooster-owner requested ajury trial. The
Marysville City Council hastily created a Small
Farms Ordinance - a short version of the Code of

the West.

The number of complaints against fanners in
King County for dust, noise and smells have
dwindled over the years, though the acreage of
flagr%ed land has stayed roughly the same since

No wonder. The dairy farms are rapidly turning
into hobby farms, which are disarmingly easier
on the senses. Such farms foster a false sense of
rural life - no mess, no fuss and a QFC around
the comer. All the more reason for rural counties
to be, uh, proactive with their newcomers.

The asphalt roads of Seattle, Bellevue and
surrounding areas are full ofpeople dreaming of
escape.

In rush hour today, at least two drivers trapped in
the 1-90 tunnel considered abandoning their cars
in the idling traffic and walking stolidly along
the shoulder until they reached dirt.

Tonight after dinner, at least one urban couple
will dream of retirement in a place like SBokane
County. There, they say, everything will be
perfect.

No more traffic, they muse. No more stress or
rude surprises. Just think, honey, acres and acres
of farmland dotted with the sweetest Holstein
COWS you've ever seen.

Susan Nielsen's column appears on Thursdays.

So this iswhat people with
social lives have heen doing.

9/2R/nn d-4fi pm
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Farm Conservation Plan in Perpetuity

The 1997 statutory revisions to state agricultural land law in AS
38.05.321(d)(L), based upon the authority of AS 41.10. might

understood as evidencing qu|s|at|ve intent to extona the FCP
requirement to the generic class "state agricultural landowner",
regardless of any landowner's/purchaser's specific status. [If so,
then the cited regulations 11 AAC 67.177 and .180 should have been
modified appropriately. Th_e%/ were not, so continue to identity the
FCP document exclusively with original or successive purchasers of
state agricultural parcels from the state. éSee 11 AAC 67.177
"“...the farm conservation plan will be required as a condition of

ale." and "...before consummation of the sale." and 11 AAC
67.177(c) advising that purchaser's bid deposit becomes forfeit
iffwhen purchaser fails to ,orowde/submlt_ FCP timely). The state
lacks authority or practical means to so intervene in private real
estate transactions Dbetween sellers and buyers of patented
agricultural parcels.

oo w

The essential question: _ _ _
Given the effective insulation of private land transactions from

state control, does any of Alaska's extant law and regulation
authorize and require perpetuation of the state Farm Conservation
Plan as condition of agricultural land ownership for subsequent
purchasers foIIOW|n79 issuance of patent? If yes, how shall such
control be effected?
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When good fences don't make good neighbors.(laws and legal cases that

affect farmers)(Brief Article)
Author/s: Cheryl Tevis

Ittakes more than a good fence to separate nuisance issues

It's been one year since lowa’s Agricultural Area Law was declared
unconstitutional in the case of Bormann v. Board of Supervisors for Kossuth

County.

The landmark 7-0 decision stated that ag areas or zones "amounts to a
commandeering of valuable property rights without compensating the owners
and sacrificing those rights for the economic advantage of a few."

The case was appealed to the U.S. Supreme Court, which allowed the ruling to
stand.

Farm organizations railed against the ruling, predicting the demise of
right-to-farm laws in all 50 states. Rural neighbors gained hope that they would

have more clout in the courts.

Today neither outcome prevails. Nuisance lawsuits have been filed in New
York, Michigan, Utah, Kansas, Nebraska, and West Virginia.

Law upheld in Michigan

Last March, a judge upheld the constitutionality of the Michigan Right-to-Farm
Act, ruling against neighbors fighting an expanded 4,000-head beef operation

near Breckenridge.

"All evidence says that modern agriculture must grow to be competitive and
economically viable," wrote Judge Randy Tahvonen. "The Stonemans' decision
to consolidate and expand is financially prudent, financially sound and

environmentally practical."

Under Michigan's act, Stoneman Cattle, Inc., operated by four brothers,
adopted voluntary Generally Accepted Agricultural and Management Practices.
The Stonemans were awarded $77,338 in legal fees.

Legal authorities such as Neil Harl, lowa State University, point out that this trial
decision lacks the stature of Bormann, which was an appellate decision, The
case has not been affirmed by an appeal.

Two neighbors in nearby Algansee Township, Michigan, recently won a lawsuit
against a hog producer, using a township zoning ordinance prohibiting creation
of dust, noise, and odor that leaves property lines. Michigan's law requires
farmers to comply with town-ship ordinances to gain protection.

As a result, House File 4777 and S. 205 have been introduced to stop township
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ordinances from preempting state or federal laws.

Distinctions are important

"lowa law offered blanket protection from nuisance lawsuits, but Michigan's
protection is based on following Generally Accepted Agricultural Management
Practices," says Jack Laurie, Michigan Farm Bureau president.

lowa still has two other laws containing nuisance protection for live-stock
producers. "It's still not known how the Bormann case will affect these laws,"
says Roger McEowen, associate professor of ag economics, Kansas State

University.

He argues that right-to-farm laws, enacted in the late 1970s and early 1280s to
protect farmers from objections to odor, dust or noise, differ.

The "taking" argument in Bormann is based on the Fifth Amendment, providing
that property not be taken for public use without compensation.

"Right-to-farm laws likely do not create a property right to produce odors over
adjacent property," McEowen says. "l don't feel that these laws are in jeopardy."

COPYRIGHT 2000 Meredith Corporation
in association with The Gale Group and LookSmart. COPYRIGHT 2000 Gale

Group
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New York courtdecision mirrors Michigan's
Right-to-Farm ruling
by Jennifer Vincent

As urban sprawl continues to carve out random pieces of farmland, the proximity between farm
owners and rural homeowners closes. Neighbors began to complain about odor, property values
and so-called infringements on their property rights, while challenging the farmers' right to
continue operating —despite the appropriate ag zoning in the area.

While no farm is exempt from nuisance lawsuits, New York and Michi?an farmers can take note
of two recent court rulings that back their rights to continue if they are following good
management guidelines as defined by the states.

The New York Supreme Court recently ruled that its right-to-Farm law is constitutional, similar to
arecentruling in Michigan.

"Both these rulings give farmowners, who are foIIowin% these stringent guidelines, the right and
ability to continue to do business, knowing that they will not lose their operations because of
unfounded challenges from neighbors," said Kevin Kirk, _I\/Ilchlgan Farm Bureau livestock and
right-to-farm specialist. "Everyone has rights - on both sides of the road. But both Michigan and
New York have now said that producers, 1f operating in compliance with those set guidelines, will

be protected from nuisance lawsuits."

Stoneman Cattle Inc. in Gratiot County garnered a victory for Michigan agriculture in late March,
when a Iengithy bench trial ended with'a ruling in favor ot the family farm operation's 3,910-head

feedlot facility near Breckenridge.

The plaintiffs in the Stoneman case said that flies, increased traffic and odor created a nuisance
and, therefore, a taking of their property values. Circuit Court Judge Randy Tahvonen disagreed,
however, after Ilstenln%to_ many hours of expert te$t|moné -- including that from Kirk —which
found the operation to be in compliance with Michigan's Generally Accepted Agricultural and
Management Practices (GA_A_I\/IPF)). Tahvonen also said the farm was not a source of flies, farm
traffic did not harm the plaintiffs, nor did property values decrease because of the operation.

New York's decision was almost identical.

Pure Air and Water Inc. (PAW), citing environmental concerns for the suit, challenged Trengo
Farms (a confinement hog operation), as well as the Commissioner of Agriculture and Markets.

Trengo Farms received a "Sound Agricultural Practice Opinion" from the agricultural
commissioner prior to the lawsuit. However, PAW, a group of neighbors, said the Trengo
Of)era_tlon and the ag commissioner's opinion caused an improper "talcing” of private property by
allowing the Trengos to maintain a nuisance over neighboring property. The suit centered on

manure management practices.

The case went all the way to the New York State Supreme Court, where the court handed down a
decision declaring the state's Right to Farm law and Opinion to be constitutional.

in-snAM
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I1linois Farm N uisance Suit A ct
By Allison Gordon and Beth Phipps

Is your farm operation a nuisance to your neighbors or the general public?

Municipalities, factories, subdivisions, and other uses of land may create conditions that invade the
rights of farmers and hence amount to nuisance.1Negligence in regards to sanitation, air quality, or noise
levels can all lead to becoming a nuisance. Rather than be a victim to a possible suit from an angry
neighbor claiming bodily discomfort or mental distress from obnoxious odors, noises, or other
conditions arising from your farming practices, be informed about your rights to farm in Illinois.

Common law and statutory principles provide a resolution for claims of property nuisance. The Illinois
Farm Nuisance Suit Act, also known as the "Right to Farm Law," provides farmers protection from
nuisance suits under certain circumstances. The Act became effective July 29, 1981:

It is the declaredpolicy ofthe state to conserve andprotect and encourage the development
and improvement of its agricultural landfor the{)roducnon offood and other agricultural
products  thepurpose ofthe Act is to reduce the lgss to the State ofits agricultural
resources by limiting the circumstances under whichfarming operations may be deemed a

nuisance.2

Nuisance can be defined as using one’s property in such a way to substantially and unreasonably
interfere with the use and enjoyment of another person’s property. Nuisances can be classified as either
private or public. A private nuisance is a dispute over land use between two parties. The injured
Individual must personally sue the person creating the nuisance. A public nuisance involves a dispute
between more than two individuals. In a case where many people are affected by a nuisance, they may

sue individually or the state’s attorney may sue on behaltof the injured parties.

Facts and circumstances are the key determinants in pinpointing existence of a nuisance. An act,
occupation, or structure which creates continuous obnoxious conditions is a nuisance per se. This is
factual regardless of circumstance, location, or surroundings. These nuisances are obviously crude and
are commonly regarded as "on their face." Offensive disposal of waste for the public to seeisan
example of nuisance per se. A nuisance in fact is also an act, occupation, or structure but is determined
by location, surroundings, or circumstances. It can be defined as unreasonable conduct in its context.
An example of a nuisance in fact would be the establishment of a livestock feeding operation 50 feet
from an elementary school. A nuisance in fact can eventually become a nuisance per se.

How can you defend yourself against nuisance suits that arise from changing conditions around your
farming operation? Development of areas surrounding farmland can often lead to nuisance suits due to
mcomlpatl_blllty of certain land uses. Livestock operations and subdivisions do not make good neighbors.
The Illinois Farm Nuisance Suit Act provides protection to farm operators against changing conditions:

Nofarm...shall be or become a private orpublic nuisance because ofany changed
conditions in the surrounding area occurring after. thefarm has been in Operationfor more
than oneyear, ...provided, that the provisions ofthis Section shall not agpl_}/ whenever a
nuisance resultstrom the negligent or improper operation ofanyfarm or its

appurtenances.3

The Illinois Farm Nuisance Suit Act deals only with nuisance suits and may not be used in defense

against lawsuits whose basis is The Environmental Protection Act.4 The Environmental Protection Act

Browdes statutory definition of water, air, and noise pollution. Suits against farm operations can be
rought on the grounds that one or more of these types of pollution are occurring.

In conclusion, to ensure your farm operation is not a nuisance to your neighbors or the general public,

take into consideration the size and nature of the enterprise, the manner in'which it is operated, as well as
proximity to residential property. Avoid operating your farm in a negligent manner and properly
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maintain all aspects of your farm (animals, equipment, and structures, etc.).

The state of Illinois is committed to conserving and encouraging the improvement of its agricultural
land. To reduce farmer vulnerability to nuisance suits, the state has enacted the Illinois Farm Nuisance
Suit Act. This Act allows farmers protection from nuisance suits under certain circumstances. A farm
may not he deemed a nuisance if the locality of the fanm is subject to change (for example, development
of a golf course) provided two criteria are met: 1) the farm has been in operation for more than one year,
and 2) the farm was not a nuisance when it was established. An exception to both of these criteria occurs
ifthe farm is being operated in a negligent manner. The [llinois Farm Nuisance Suit Act cannot protect
your operation in every situation, but it does offer a possible defense against a suit from an angry

neighbor or passerby.
For more information consult the following web sites:

www, law. inexas.edii/dawson/nuisance/nuisance, htm

http://farm.fic.niu.edu/fic-ta/tafs-rtfl.htTnl

1. Looney and Uchtmann. Agricultural Law: Principles and Cases. New York: McGraw- Hill, 1994
2. 740 ILCS 70/1 www.law.utexas.edu/dawson/nuisance/il_nuis.htm

3. 740 ILCS 70/3
4. 415 ILCS 51

Maintained by: Alesia Strawn
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Right-to-Farm Laws

Many urban residents move to the rural countryside because of its aesthetic qualities and open space,
amenities which exist in great part because of the presence of fanning. As exurbanites move into rural
areas, however, they often clash with farmers over common farming activities and their off-site impacts.
Aerial spraying and pesticide drift, animal odors lust, food processing operations, and other common
agricultural activities that had not been question®, xprev: sly, are perceived as nuisances by the new
residents (Lisansky and Clark 1987). (See Issue Paper: Agriculture on the Urban Interface for more
information about other concerns associated with development pressures in rural areas).

Strategies have been developed at the state and local level to help farmers and their neighbors resolve these
conflicts. Two such strategies are (1) nuisance lawsuits brought against fanners by their neighbors, and (2)
right-to-farm laws which seek to protect farmers from these nuisance lawsuits. Common law nuisances are
classified as private or public: a public nuisance impairs the health, safety, morals, and comfort of a
community without necessarily harming particular property rights while private nuisance unreasonably
interferes with the use and enjoyment of another's lands (Lapping and Leutwiler 1987). Nuisance lawsulits
may help protect rural residents from unwanted agricultural practices and development. For example, they
may be used to establish restraints on established farming practices such as spraying and hours of
operation. In some cases, rural citizens have used nuisance suits to deal with problems related to large hog
farms (DeVore 1997). In these cases, nuisance complaints can act as a reminder to fanners of the need to
monitor the impact of their farming practices on the environment. However, these disputes can also result
in driving farmers off their land or out of business (AFT 1993; Lapping and Leutwiler 1987). Widely
adopted around the country, right-to-farm laws seek to offset nuisance complaints by nonfarming
neighbors by statutorily declaring that standard farming practices are reasonable land uses, despite their
perceived adverse impacts on neighboring lands (Lapping and Pfeffer 1997). Although they vary in
content in different localities and states, right-to-farm laws generally attempt to supersede die common law
of nuisance and favor agricultural uses of land above all others (Lapping and Leutwiler 1987).

The issues surrounding nuisance and right-to-farm laws are difficult to reconcile. Some producers may
have difficulty understanding the legitimacy of dreir neighbor's concern about the unwanted, but
unintentional effects of tlieir farming practices (Lapping and Pfeffer 1997). Simultaneously, farm
neighbors may not respect the practical needs of farmers to use certain practices that are necessaty to make
a living (AFT 1993), and may not understand that farms create many of the landscape and amenity values
that attracted them there in the first place (Lapping and Pfeffer 1997). This impasse promises to continue
in many places, but farmers and rural residents could also be encouraged to look at some of the win-win
solutions now available in Europe where farmers are becoming actively involved in the management and
development of the environment and landscape. For example, in the Netherlands, farmers are entering into
cooperative agreements with various governmental and non-govemmental organizations to manage
waterways, develop wetlands, landscape their farms, develop bird habitats, etc. They receive subsidies for
this, in return for enhancing water quality, wildlife, habitat and landscapes and reduce the grounds for

conflict with their neighbors (see Broekhuizen et al., 1997).
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Effects of farm preservation law are
uncertain

Statewire
Metre

MADISON, Wis. (AP) — A new law to protect farms against urban
sprawl will cause only aminor shift of property taxes to homes and

other nonagricultural real estate, a researcher says.

Municipal officials argue the law1s provisions for shielding suburban
farms against tax increases will force homeowners and
nonagricultural businesses to pay higher property taxes.

The critics, who are challenging the law in court, also contend it
unfairly means higher taxes for farmland in northern Wisconsin while

providing tax breaks for land speculators in urban areas.
A Circuit Court trial in Madison is scheduled in August.

However, Phillip Spranger, an author ofa study by the Wisconsin
Taxpayers Alliance, says the law evidently will do what the state
Legislature intended by reducing farm taxes with a " fairly minor

shift to other taxpayers."

The tax assessment law is similar to farm-preservation statutes in 48

other states. It requires assessors to calculate real estate taxes in

accord with aproperty's use.

This protects agricultural land against assessments for market-value
increases that are caused by the approach o f subdivisions, industrial

parks and other commercial development.

The assessment system is being phased in over a 10-year period. |f it
were fully in effect this year, taxes on nonagricultural property

would rise 1.2 percent while assessed farmland values would

decrease 43.3 percent, the study says.

Edward Huck, executive director ofthe Wisconsin Alliance of Cities

and a critic ofthe law, says the 1.2 percent increase " translates into

alot ofmoney."
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The study's calculation offarmland tax increases in 11 northern

counties is a shock, Huck said.

The report says Douglas County, whose biggest community is
Superior, would have a 79 percent increase in farmland values and a
74.5 percent increase in property taxes while the levy on other

properties would fall 0.4 percent.

Other counties that would experience higher farm taxes are Ashland,
Bayfield, Burnett, Forest, Iron, Price, Rusk, Sawyer, Taylor and

Washburn, it says.

A reason for higher farmland assessments may be the acreage has

not been assessed at market value, Spranger said.

Milwaukee, Waukesha and Kenosha counties in the southeast would

have large reductions in farm taxes.

Milwaukee County leads the state with a predicted decrease of 83

percent in property value and an 82.9 percent drop in farm taxes.

There would be no shift in tax burden, however, because the county

already has little agricultural acreage remaining, the study says.

Southwestern counties would experience the greatest shift in tax
burdens to nonfarm property, led by Lafayette County with an
estimated 20.2 percent shift, followed by lowa, Grant and Green

counties.

" The shift is misleading, however, since these counties are heavily

agricultural, " the report says.

W hile the law is designed to preserve farmland and suburban
greenery, it doesn't prevent farmers from selling to developers if the

price is right, Spranger said.

Farmers in Kenosha County, which borders the lllinois state line,
sold land at an average $6, 665 an acre in 1996, he said. Farmland in
Dane County, whose main ciy is Madison, sold for an average $3,

601 an acre.

" Just because farmers will be paying lower taxes doesn't mean it's

going to remove pressure to sell to another use, " Spranger said.

The mnnev is incentive alone to sell "
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State Revenue Secretary Cate Zeuske calculated in October that the
law's assessment guidelines can ease property taxes for 89 percent

ofWisconsin's cropland and pasture land.

Beginning in January 1996, the law ffoze the assessment of farmland
at 1995 fair market value through 1997 and now reduces it gradually

by 20009.

Assessments for an estimated 13.5 million acres are being geared to
various factors including the type ofcrop, its average five-year price,
the richness o f the soil, management expenses and even the weather.

A lawsuit filed by municipalities was dismissed last June by the
Wisconsin Supreme Court. The court ruled there was not enough

information about the case to make a decision on it.

A new Circuit Court challenge was filed Sept. 24 in Madison by the
Huck1ls group, the League ofWisconsin Municipalities, the mayors
ofMilwaukee, Manitowoc, Menasha and West Bend, and four

owners o ffarmland in Columbia and La Crosse counties.

In addition to the assessment law, a measure the Legislature sent
Gov. Tommy Thompson earlier this year eases what farms must pay
when sewers are constructed past their acreage to subdivisions and

other commercial developments.

When farms have no need o f the service, assessments are deferred

until the property is used for nonagricultural purposes.

Copyright 1998 Associated Press. All rights reserved. This material may not be
sl'ifliVbtae, published, broadcast, rewritten, or redistributed.
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Assuring Michigan Agtrlculture
Productrt the Right to Farm
_while Promoting
Environmental Stewardship

The Right to Farm Act Affects Everyore

Michigan agriculture is a S37.J billion industry involving every county of the stale. A wide variety of
crop and livestock production strengthens our farm economy and helps to enhance the natural environ-
ment.
The Michigan Right Lo FarmAct, P.A. 93, wes enacted iu 1931 to provide farmers with protection
from nuisance lawsuits. This state statute authorizes the Michigan Commission of Agriculture to de-
velop and adopt Generally Accepted Af*ricwltural and Management Practices (GAAMPS) for farms and
farm operations in Michigan. These voluntary practices ore based on available technology ;nd scien-
tific research to promote sound environmental stewardship and help maintain a fanner's right to farm.
The GAAMPs cover five specific areas of production agriculture, including:

+ Manure Manat ment/UttHzatior\

* Pesticioe UHUetlotPPwt Contro

+ Nutrient Utilization

. 8are of FarB (ﬁnimals

= Cranberry Proauction
These agricultural and management practices arc protective of the environenu and have been designed
to servo the needs of Michigan formers and non-farm residents alike. The practices are reviewed annu-
ally and may be revised as necessary by the Michigan Commission of Agriculture.
Manure Management and Utilization
For Michigan's aninruil agriculture industry to remain viable and competitive. It must have the flexibil-
ity and the opportunity to change with market conditions and adopt new technology. With an increase
in the scale of commercial livestock production comes new management challenges to control odors
and handle agricultural wastes such as livestock manure, poultry litter, mjlkhouse wastewater, and
barnyard runoff.
Sound manure management practices can lower production costs for farmers. Careful slotage, han-
tiling, and application of farm animal manure will help control odors und protect our wntei tcjources.
When properly utilized, livestock and poultry manure supplies nutrients for growing crops und reduces
commercial fertilizer needs,
GAAMPs for Manure Management and Utilization were first adopted in June 1988. They are written
to help assure that reasonable farm management practices ate implemented to protect our natural envi-
ronment, and allow our livestock and poultry industry to remain profitable and competitive.
These practices include recommendations for:

*  Runoff Control

e Odor Management

e Manure Storage Facility Design

vV manure Application to Land
Generally Accepied Agricultural and Munugement Practices for Manure Management and Utilization

Pesticide Utilization and Pest Control
American ugriculturc has been able to meet consumer demands for a reliable and abundant food supply

through the use of improved technology. For over .10 yeorfi now, this technology line Included the uee
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Right To Farm Law Changes!

After studying the druft amendments to AS 09,45,235 and srudying other state’s ‘Right To Farm laws’ that
have been found constitutional, two weaknesses were found:

e No relict' for the Alaska farmer under Section 2. AS 09.45.235(b) - The following needs to be
added;

(2) Flooding caused by the agriculture operation Except in cases of unusual weather events
25 vr flood - unusual downpours etc,

+ Nowhere in these changes is mentioned notification to realtors, home buyers or other interested
parties. 1believe a pamphlet should be printed and made available to Title Companies, Really Boards
F.tc. By taking a proactive stance light from the beginning, a lot of possible litigation enn be uvoidcd.
Most of all a proactive statement from the State government under the Seal of Alaska would work
wonders compared to a numbered line containing stiff language in a law review.

Included in this Fax are other views on wha