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(5) final approval.
*Sec. 5. AS 18.56.300(b) is amended to read:
(b) As a condition of a commitment to purchase or approve a loan under this
section for residential housing the construction of which begins after June 30, 1992,
the corporation shall require inspection of the unit of residential housing that is the
subject of the loan. The inspection must be performed by a municipal building
inspector, [BY A PERSON WHO IS APPROVED OR CERTIFIED TO PERFORM
RESIDENTIAL INSPECTIONS BY THE INTERNATIONAL CONFERENCE OF
BUILDING OFFICIALS OR THE INTERNATIONAL ASSOCIATION OF
ELECTRICAL INSPECTORS,] by an individual who is licensed or registered under
AS 08.57.050 to perform home inspections, by an architect licensed under AS 08.48,
by an engineer licensed under AS 08.48, or by another person approved by the
corporation. When the unit of residential housing is located in a rural area, the person
who makes the inspection may use methods other than a personal physical inspection
to make the inspection if the method is approved by the corporation, and variations
from the applicable.code may be accepted at the coiporation's discretion, if the person
authorized to inspect the unit under this subsection satisfies the corporation that the
variation does not adversely affect the structural integrity of the unit or the health and
safety of the residents. The person who makes the inspection shall determine whether
the construction conforms to relevant provisions of the construction codes of the
municipality or of the state building code, as applicable, at each of the following
stages of construction:
(1) plan approval;
(2) completion of footings and foundations;
(3) completion of electrical installation, plumbing, and framing;
(4) completion of installation of insulation;
(5) final approval.
*Sec. 6. AS 44.62.330(a) is amended by adding a new paragraph to read:
(60) Board of Home Inspectors.
*Sec. 7. AS 45.50.471(b) is amended by adding a new paragraph to read:
(43) violating AS 08.57.220, 08.57.230, or 08.57.900.
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*Sec. 8. AS 18.56.300(c) is repealed.
*Sec. 9. The uncodified law of the S'ate of Alaska is amended by adding a new section to

read:
APPLICABILITY. The change made by sec. 8 of this Act applies to causes of action

that accrue on or after July 1, 2003.
* Sec. 10. The uncodified law of the State of Alaska is amended by adding a new section to

read:

REGULATIONS. The Board of Home Inspectors may proceed to adopt regulations to
implement this Act. A regulation adopted under this section takes effect under AS 44.62
(Administrative Procedure Act) but not before the effective date of the law implemented by

the regulation.
* Sec. 11. The uncodified law of the State of Alaska is amended by adding a new section to

read:

TRANSITIONAL BOARD PROVISIONS. Notwithstanding AS 08.57.010, added by
sec. 1ofthis Act, the three home inspectors appointed to the initial Board of Home Inspectors
are not required to be licensed as home inspectors before appointment but must be licensed as
home inspectors in order to be appointed or reappointed after expiration of their first term in

office.
* Sec. 12. The uncodified law of the State of Alaska is amended by adding a new sectior. to

read:

TRANSITIONAL LICENSING PROVISIONS, (a) Notwithstanding AS 08.57,
added by sec. 1 of this Act, the Board of Home Inspectors shall issue a joint license that is
valid until January 1, 2004, to an individual who submits to the board satisfactory evidence of
being in the business of home inspection in the state at the time of application for a license

under this subsection and of having
(1) been in the business of home inspection in the state on October 1, 2000;

and
(2) passed the building inspector examination or property maintenance and

[lousing inspector examination given by the International Conference of Building Officials.

(b) Notwithstanding AS 08.57, added by sec. 1 of this Act, the Board of Home

Inspectors shall issue a license to practice home inspection of previously occupied residences

:S11B 27(JUD) -14-
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that is valid until January 1, 2004, to an individual who submits to the board satisfactory
evidence of being in the business of home inspection in the state at the time of application for
a license under this subsection and of having passed

(1) the national home inspector examination given by the American Society of

Home Inspectors; or
(2) the examination of the Examination Board of Professional Home

Inspectors.

(c) Notwithstanding AS 08.57, added by sec. 1 of this Act, the Board of Home
Inspectors shall issue a license to practice home inspection of new construction that is valid
until January 1, 2004, to an individual who submits to the board satisfactory evidence of being
in the business of home inspection in the state at the time of application for a license under
this subsection and of having passed the combination inspector examination or me
combination dwelling inspector examination given by the International Conference of
Building Officials.

(d) Notwithstanding AS 08.57, added by sec. 1 of this Act, the Board of Home
Inspectors shall grant registration as an associate home inspector that is valid until January 1,
2004, to an individual who submits to the board satisfactory evidence of being employed by
an individual who is in the business of home inspection and is licensed under this section or

under AS 08.57.
(e) A license or registration issued under this section may not be renewed or

extended.

(0 Except as provided in (e) of this section, a license or registration issued under this
section is considered to be a license or registration issued under AS 08.57, added by sec. 1 of
this Act.

(3) In this section, "joint license" has the meaning given in AS 08.57.990, added by
sec. 1ofthis Act.

* Sec. 13. AS 08.57.050, 08.57.200 - 08.57.230, 08.57.330, 08.57.800 - 08.57.810, enacted
by sec. 1ofthis Act, and the amendment of AS 18.56.300(b), made by sec. 4 of this Act, take
effect July 1,2002.

* See. 14. Section 5 of this Act takes effect January 1, 2004.

* Sec. 15. Sections 8 and 9 of this Act take effect July 1, 2003.
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* Sec. 16. Except as provided in secs. 13 - 15 of this Act, this Act takes effect immediately
under AS 01.10.070(c).
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House of Representatives

COMMITTEE ASSIGNMENTS:
716 WEST 4TH AVENUE. SUITE 350
JUDICIARY COMMITTEE. CHAIRMAN ANCHORAGE. AK 9D501
LABOR & COMMERCE COMMITTEE. MEMBER PHONE: (907) 269 0117
LEGISLATIVE COUNCIL. MEMBER FAX: (907) 269 0119
SPECIAL COMMITTEE ON ECONOMIC DEVELOPMENT &
SESSION:

TOURISM, MEMBER
1 ALASKA STATE CAPITOL
website: hllp:\\www.akrepublicans.org\Rokeborg.him J J y JUNEAU, AK 99801-1182
PHONE: (907) 465-4968

FAX: (907) 465-2040

Representative Norman Rokeberg
e-mail: Representative_Norman Rokeberg@legis.state.ak us

MEMORANDUM

TO: House Judiciary Committee
FROM: Rep. Norman Rokeberg
DATE: February 16,2001

RE: CSHB 27 (L&C)

Attached are:

1 CSHB 27 (L&C)

2. Sponsor Statement
3. Sectional Analysis
4
5

AS 18.56.300 '
""State Home Inspector Licensing/Regulation™ as of October 27, 2000,

obtained from the American Society of Home Inspectors web site,

http://w\v\v.ashi.com
6.  "Should We Care Who the Buyer Chooses to Do a Home Inspection™

by Rick Jarvis, from Realtor© News. September 1998.

7. "Home-inspection bill would help buyers" by Clair Ramsey, from the
Anchorage Daily News, June 27,1999
8. "Expert home inspections useful for buyer and seller™ by Clair

Ramsey, from the Anchorage Daily News, July 25, 1999
"Inspect the Inspector: Choosing the Right One Can Help Avoid
Costly Mistakes™ by Karen Crawford of HouseMaster, from Realtor©
News. November 1999
10.  "Anxiety Continues Over FIIA Appraisal Reform™ by Judy Kemplen
of Alaska Mortgage Bankers Association, from Realtor© News,
November 1999 [This is the issue I discussed in committee about HUD
then wanting appraisers to do home inspectors].
11, Letters of Support:
a. Alaska Association of REALTORS®, INC.
b. Anchorage Board of REALTORS®, Inc.
C. Lessmeir & Winters

«©


http://www.akrepublicans.org/Rokeborg.hlm
mailto:Representative_Norman_Rokeberg@legis.state.ak.us
http://w/v/v.ashi.com

22-LS0136\0

RO

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Offc.ed: 2/14/01
Referred: Judiciary, Finance

Sponsor(s): REPRESENTATIVE ROKEBERG
A BILL
FOR AN ACT ENTITLED

1 "An Act relating to the licensure and registration of individuals who perform home

N

inspections; relating to home inspection requirements for residential loans purchased or

approved by the Alaska Housing Finance Corporation; relating to civil actions by and

w

4 against home inspectors; and providing for an effective date."

5 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

6 * Section 1. AS 08 is amended by adding a new chapter to read:

7 Chapter 57. Home Inspectors.

8 Article 1. Board of Home Inspectors.

9 Sec. 08.57.010. Creation and membership of board; expenses, (a) There is

10 cieated the Board of Home Inspectors consisting of five voting members and one

il nonvoting member. Three voting members shall be licensed under this chapter and

12 shall have been engaged in the practice of home inspection in the state for three years

13 immediately preceding appointment, one voting member shall be a licensed real estate

14 broker, associate broker, or certified real estate appraiser, and one voting member shall
HB0027b 1- CSHB 27(L&C)
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be a public member. The executive director employed by the Alaska Housing Finance
Corporation under AS 18.56.052, or a designee of the executive director, shall serve
ex officio as a nonvoting member of the hoard.

(b) The transportation expenses and per diem to which the nonvoting member
is entitled under AS 08.01.040 are the responsibility of the Alaska Housing Finance
Corporation and are not a regulatory cost of the board or the department under
AS 08.01.065(c).

Sec. 08.57.020. General duties; powers, (a) The board shall

(1) administer and enforce this chapter;

(2) regulate the practice of home inspection;

(3) establish education and experience requirements that must be met
for licensure under this chapter; the requirements established by the board must
include education or experience in Arctic construction or building;

(4) establish standards for continuing education of licensed home
inspectors;

(5) 1 'opt a code of ethics for licensed home inspectors; and

(6) in addition to the meeting required under AS 08.01.070(2), meet
when requested by a majority of the voting members of the board.

(b) The board may adopt regulations to implement this chapter.

Sec. 08.57.030. Meetings; quorum. The board may meet by teleconference.
Three voting members constitute a quorum of the board.

Article 2. Licensure.

Sec. 08.57.050. Licensure required, (a) Unless exempt under AS 08.57.920

or serving lawfully as an associate home inspector under (b) of this section, an

individual may not perform a home inspection
(1) for new construction unless that individual is licensed as a home

inspector for new construction under this chapter;
(2) for previously occupied construction unless that individual is

licensed as a home inspector for previously occupied construction under this chapter.

(b) Notwithstanding (a) of this section, an individual who is not licensed under

this chapter may perform a home inspection as an associate home inspector if the

HB0027b
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(1) is employed by a licensed home inspector who supervises the
associate's work and the inspection is of the type that the supervising individual is

authorized to perform; and
(2) is registered with the board as an associate home inspector.

(c) A licensed home inspector who employs an associate home inspector
under (b) of this section is liable for the work done by the associate home inspector.

(d) An individual who holds ajoint license is considered to be licensed as both
a home inspector for new construction and a home inspector for previously occupied
construction.

Sec. 08.57.060. Qualifications, (a) The board shall authorize the department
to issue a home inspector license for new construction, previously occupied
construction, or both, as appropriate, to an individual who

(1)  passes the appropriate home inspection examination; the
examination must include a written portion; the examination may, as determined by

the board,
(A) use testing methodologies in addition to the written

portion;
(B) test for competency in relation to Alaska construction

techniques and other matters;
(C) be based on a recognized national examination or other

methodology;

(2) meets the educational and experience requirements adopted by the
board in regulations for the type of license applied for;

(3) submits a complete application for licensure within one year after
passing the examination required under (1) of this subsection;

(4) within the seven years preceding the date of application, has not
been under a sentence for an offense related to forgery, theft in the first or second
degree, extortion, or defrauding creditors or for a felony involving dishonesty;

(5) has not had the authority to perform home inspections revoked in

this state or in another jurisdiction;

-3- CSHB 27(L&C)
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(6) is not the subject of an unresolved complaint or disciplinary action
before a regulatory authority in this state or in another jurisdiction; and
(7) pays the appropriate fees.

(b) A person may register with the board as an associate home inspector upon
application, payment of the required fee, and determination by the board that the
person

(1) within the seven years preceding the date of application, has not
been under a sentence for an offense related to forgery, theft in the first or second
degree, extortion, or defrauding creditors or for a felony involving dishonesty;

(2) has not had the authority to perform home inspections revoked in
this state or in another jurisdiction; and

(3) is not the subject of an unresoived complaint or disciplinary action
before a regulatory authority in this state or in anotherjurisdiction.

Sec. 08.57.070. License renewal; continued competency, (a) A license
Issued under this chapter may not be renewed unless the applicant submits proof of
continued competency relating to home inspecting that satisfies the board.

(b) A lapsed license may be reinstated within two years after the lapse upon
proofof continued competency, payment of a renewal fee for the period for which the
reinstated license will be valid, and payment of any penalty fee established under
AS 08.01.100(b). If the license has been lapsed for more than two years, the license
may not be reinstated until the individual also passes the appropriate home inspection
examination described in AS 08.57.060. A license may not be reinstated if the license
has been lapsed for more than five years.

(c) The license of an applicant whose license has been suspended or against
whom a fine has been imposed under this chapter may not be renewed until the period
of suspension has expired and any fine has been paid. A license that has been
suspended expires at the end of the period for .vhich the license was issued, regardless

of whether the period of suspension has expired.
Sec.08.57.080. Fees, (a) The department shall set fees under AS 08.01.065

for
(1) licensure and renewal of licensure for a home inspector qualified to

-4- HB0027b
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inspect new consti uction;
(2' licensure and renewal of licensure for a home inspector qualified to

inspect previously occupied construction;
joint licenses and renewal ofjoint licenses;
(4) registration and renewal of registration as an associate home
inspector;
(5) examinations; and
(6) board and departmental publications and seminars related to this
chapter.

(b) An individual who fails a home inspector examination shall pay the
examination fee set by the department if the individual applies to retake an
examination.

Article 3. Insurance Requirement.

Sec. 08.57.200. Type of insurance. Each applicant for licensure, at the time
of ap lying for licensure or for renewal of licensure, shall file with the board
satisfactory evidence that there is in effect for the applicant public liability and
property damage insurance covering the applicant's home inspecting operations in this
state in the sum of not less than $20,000 for damage to property, $50,000 for injury,
including death, to any one person, and $100,000 for injury, including death, to more
than one person.

Sec. 08.57.210. Suspension of license. If insurance required in AS 08.57.200
ceases to be in effect, the license of the home inspector shall immediately be
suspended until the insurance has been reinstated.

Article 4. Activities of Home Inspectors.

Sec. 08.57.300. Identification requirements, (a) Except as provided
otherwise by law, an individual who is licensed or registered under this chapter by one
name may not act in the capacity of a home inspector or associate home inspector
under any other name.

(b) All advertising and business cards prepared by a licensed home inspector
or associate home inspector for the home inspection business must show the
inspector's name, mailing address, and license or registration number.

-5- CSHB 27(L&C)
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(c) Individual licensed home inspectors and partners, associates, agents,
salespeople, solicitors, officers, and employees of licensed home inspectors shall use
their true names and addresses and the true name of the home inspecting firm at all
limes while acting in the capacity of a licensed home inspector or performing related
activities.

(d) Regardlessof whether they are exempt from licensure and registration
under AS 08.57.920, persons who perform home inspections may not hold themselves
out to be licensed home inspectors or use words or titles that may reasonably be
confused with the title of "licensed home inspector” unless they are licensed under this
chapter.

Sec. 08.57.310. Pre-inspection document required. Before performing a
home inspection, a licensee or an associate home inspector shall provide to the person
on whose behalfa home is inspected a written document specifying

(1) the scope of intended inspection; the scope of the intended
inspection may include systems and components that are not listed in
AS 08.57.990(3); and

(2) that the inspector will notify in writing the person on whose behalf
the inspection is being made of defects noted during the inspection along with a
recommendation, if any, that experts be retained to conduct further evaluation through
examination and analysis by a qualified professional, tr.'desperson, or service
technician beyond that provided by the home inspection to determine the extent of
defects and corrective action necessary to address the defects.

Sec. 08.57.320. Conflict of interest must be disclosed, (a) A licensed home
inspector who has a conflict of interest relating to a home inspection shall disclose that
conflict of interestat the time of initial substantive contact with the person requesting
the home inspection and confirm the conflict of interest in writing to the person
requesting the home inspection as soon as possible after the initial substantive contact.

(b) The failure of a licensee to disclose a conflict of interest as required under
this section does not give rise to a cause of action by a private person. However,

(1) the board may, under AS 08.57.400, impose a disciplinary sanction

for violation of this section; and
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(2) nothing in this subsection may be construed to deprive a private

person of a cause of action if a violation of this section constitutes fraud, deceit, or
misrepresentation and the person suffered a loss as a result of the violation.
(c) Inthis section, “conflict of interest" is when
(1) a relative of the licensee or a person with whom the licensee has a
financial relationship has a present financial interest in the property being inspected or

considered for inspection; or
(2) the licensee receives compensation from someone other than a

party to the home inspection contract or another party having a financial interest in the
outcome of the home inspection.

Sec. 08.57.330. Inspection report required. After performance of a home
inspection, a licensed home inspector shall give a written home inspection report to
the person requesting the inspection. The written report must include a review of the
condition of each system and component identified as being within the scope of the
intended inspection under AS 08.57.310(1). In addition to the written inspection
report required under this section, an oral inspection report may be given by the home
inspector during or after the inspection.

Article 5. Disciplinary Actions; Other Enforcement Mechanisms.

Sec. 08.57.400. Grounds for disciplinary sanctions or other license
decisions. The board may take disciplinary action authorized under AS 08.01.075 or
refuse to grant or renew a license or registration under this chapter on a finding that

(1) the application is fraudulent or misleading;

(2) the individual has knowingly violated this chapter or a lawful order
or regulation of the department or the board;

(3) the individual is incompetent;

(4) the individual has engaged in fraudulent practices relating to home
inspection; or

(5) the individual has been under sentence in the preceding seven years
for an offense described in AS 08.57.060(a)(4) or (b)(1).

Sec. 08.57.410. Administrative Procedure Act applicable. The adoption of
regulations and proceedings under this chapter are governed by AS 44.62

-7- CSHB 27(L&C)
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(Administrative Procedure Act).

Sec. 08.57.420. Injunction. In addition to the powers granted under
AS 08.01.087(b), the hoard or the department may institute an action in the superior
court requesting the court to enjoin an individual from performing a home inspection
in violation of this chapter. In addition to other relief, the court may impose a civil
penalty of not more than $500 for each violation. Each day that an unlawful act
continues constitutes a separate violation.

See. 08.57.430. Violations, (a) An individual who knowingly violates
AS 08.57.050 is guilty of a class B misdemeanor. A person who violates another
provision ofthis chapter is guilty of a violation punishable under AS 12,

(b)  Criminal prosecution for a violation of this chapter does not preclude the
board or the department from seeking available civil remedies.

Article 6. Miscellaneous Provisions.

Sec. 08.57.800. Legal actions by home inspector. An individual may not
bring an action in a court of this state for the collection of compensation for the
performance of a home inspection or for breach of a contract for which a license or
registration is required under this chapter without proving that the individual was a
licensed home inspector or registered associate home inspector at the time of
contracting for the performance of the work.

Sec. 08.57.810. Legal actions againsthome inspector. A person may not
bring an action against an individual licensed or registered under this chapter based on
a written home inspection report prepared by the inspector if the report is more than
180 days old or was unlawfully disclosed to the person bringing the action.

Article 7. General Provisions.

Sec. 08.57.900. Prohibited acts, (a) An individual licensed or registered

under this chapter may not

(1) perform or offer to perform, for an additional fee, repairs to a
subject property on which the home inspector or the home inspector's company has
prepared a home inspection report in the past 12 months;

(2) inspect for a fee any property in which the home inspector or the
home inspector's company has a financial interest or an interest in the transfer of the

-8- HB00271)
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property;
(3) offer or deliver compensation, an inducement, or a reward to the

owner of the inspected property, the broker, or the agent, for the referral of business to
the home inspector or the home inspector's company;

(4) without the written consent of the home inspection client or the
client's legal representative, disclose information from a hon.” inspection report
prepared by the home inspector or the home inspector's company unless the disclosure
is made

(A) more than 180 days after the date of the report;

(B) to a subsequent client who requests a home inspection of
the same premises; or

(C) by the home inspector in an administrative or judicial
proceeding in which disclosure of the home inspection report is relevant to
resolution ofthe legal issues in the proceeding;

(5) without the written consent of all interested parties, accept
compensation from more than one interested party for the same services;

(6) accept from a person who has other dealings with a home
inspection client a commission or allowance, directly or indirectly, for work for which
the home inspector or the home inspector's company is responsible;

(7) accept an engagement to make an inspection or to prepare a report
in which the employment itself or the fee payable for the inspection is contingent upon
the conclusions in the report, prcestablished findings, or the close of escrow.

(b) Contractual provisions that purport to limit the liability of a home
inspector to the cost of the home inspection report are contrary to public policy and
void.

Sec. 08.57.910. Limitation on activities. A license or registration issued
under this chapter does not authorize the holder to perform an activity for which a
license is required under provisions of this title that are outside of this chapter.

Sec. 08.57.920. Exemptions. Notwithstanding other provisions of this
chapter, an individual who inspects a home is not required to be licensed or registered
under this chapter if the individual is

9- CSHB 27(L&C)
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(1) employed by the federal or state government, a political
subdivision of the state, or a municipality or unincorporated community and the
employee is performing only duties that are within the employee's official duties;

(2) performing a home inspection only with respect to property that is
the individual's residence or in which the individual has a financial interest;

(3) registered as an engineer or architect under AS 08.48, prepares a
written report after the inspection, and either

(A) affixes the individual's seal to the home inspection report;

or
(B) signs the report and puts the individual's registration

number on the report;

(4) engaged as an engineer in training or architect in training who
works for and is supervised by a person described in (3) of this section and the person
described in (3) of this section affixes the person's seal to the homeinspection  report
or signs and puts the person's registration number on the report;

(5)  licensed as a pesticide applicator by the Department of
Environmental Conservation and is performing only activities within the scope of that
license;

(6) registered as a general contractor with a residential contractor
endorsement under AS 08.18 and is performing only activities within the scope of that
registration;

(7) certified as any type of real estate appraiser under AS 08.87 and is

performing only activities that are authorized under that certification; or

(8) only determining whether a building complies with the thermal and
lighting energy standards required by AS 46.11.040.

Sec. 98.57.990. Definitions. In this chapter,

(1) "board" means the Board of Home Inspectors;

(2) "department” means the Department of Community and Economic
Development;

(3) "home inspection” means a visual examination, performed in
accordance with standards of practice adopted by the board, of the readilyaccessible
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parts of one or more of the following systems and components of a residence or
intended residence:
(A) heating and air-conditioning systems;
(B) plumbing and electrical systems;
(C) built-in appliances;
(D) roof, attic, and visible insulation;
(E) walls, ceilings, floors, windows, and doors;
(F) foundation and basement;
(G) visible interior and exterior structures;
(H) drainage to and from the residence;
(I) other systems or components as specified by the board in

regulations;
(4) "home inspector" means a person who performs or offers to

perform a home inspection;
(5) "joint license" means a license that authorizes an individual to

inspect both new construction and previously occupied residences;
(6) "knowingly" has the meaning given in AS 11.81.900;
(7) "real estate transaction" means the transfer or attempted transfer of
an interest in a unit of real property or an act conducted as a result of or in pursuit of a
contract to transfer an interest in a unit of real property;
(8) "residence" means
(A) a single-family home;
(B) a duplex, triplex, or four-plex; or
(C) a residential townhouse or residential condominium unit;
(9) "visual examination" means an examination performed in person at
the physical location of the residence unless a method other than personal physical
inspection has been approved by the Alaska Housing Finance Corporation under
AS 18.56.300(h).

*See. 2. AS 08.01.010 is amended by adding a new paragraph to read:
(37) Board of Home Inspectors (AS 08.57.010).

* Sec. 3. AS 08.03.010(c) is amended by adding a new paragraph to read:

HB00271) -11- CSHB 27(L&C)
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(22) Board of Home Inspectors (AS 08.57.010) —June 30,2005.

*Sec. 4. AS 18.56.300(b) is amended to read:

(b) As a condition of a commitment to purchase o- approve a loan under this

section for residential housing the construction of which begins after June 30, 1992,
the corporation shall require inspection of the unit of residential housing that is the
subject of the loan. The inspection must be performed by a municipal building
inspector, by a person who is approved or certified to perform residential inspections
by the International Conference of Building Officials or the International Association
of Electrical Inspectors, by ail individual who is licensed or registered under
AS 08.57.050 to perform home inspections for new construction [OR, WHEN THE
UNIT OF RESIDENTIAL HOUSING IS LOCATED IN A RURAL AREA], by an
architect licensed under AS 08.48, by an engineer licensed under AS 08.48, or by
another person approved by the corporation. When the unit of residential housing is
located in a rural area, the person who makes the inspection may use methods other
than a personal physical inspection to make the inspection if the method is approved
by the corporation, and variations from the applicable code may be accepted at the
corporation's discretion, if the person authorized to inspect the unit under this
subsection satisfies the corporation that the variation does not adversely affect the
structural integrity of the unit or the health and safety of the residents. The person
who makes the inspection shall determine whether the construction conforms to
relevant provisions of the construction codes of the municipality or of the state
building code, as applicable, at each of the following stages of construction:

(1) plan approval;

(2) completion of footings and foundations;

(3) completion of electrical installation, plumbing, and framing;

(4) completion of installation of insulation;
(5) final approval.

*Sec. 5. AS 18.56.300(b) is amended to read:

(b) As a condition of a commitment to purchase or approve a loan under this
section for residential housing the construction of which begins after June 30, 1992,
the corporation shall require inspection of the unit of residential housing that is the
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subject of the loan. The inspection must be performed by a municipal building
inspector, [BY A PERSON WHO IS APPROVED OR CERTIFIED TO PERFORM
RESIDENTIAL INSPECTIONS BY THE INTERNATIONAL CONFERENCE OF
BUILDING OFFICIALS OR THE INTERNATIONAL ASSOCIATION OF
ELECTRICAL INSPECTORS,] by an individual who is licensed or registered under
AS 08.57.050 to perform home inspections, by an architect licensed under AS 08.48,
by an engineer licensed under AS 08.48, or by another person approved by the
corporation. When the unit of residential housing is located in a rural area, the person
who makes the inspection may use methods other than a personal physical inspection
to make the inspection if the method is approved by the corporation, and variations
from the applicable code may be accepted at the corporation's discretion, if the person
authorized to inspect the unit under this subsection satisfies the corporation that the
variation does not adversely affect the structural integrity of the unit or the health and
safety of the residents. The person who makes the inspection shall determine whether
the construction conforms to relevant provisions of the construction codes of the
municipality or of the state building code, as applicable, at each of the following
s»ages of construction:

(1) plan approval;

(2) completion of footings and foundations;

(3) completion of electrical installation, plumbing, and framing;

(4) completion of installation of insulation;

(5) final approval.
*Sec. 6. AS 44.62.330(a) is amended by adding a new paragraph to read:

(60) Board of Home Inspectors.
*Sec. 7. AS 4550471 (b) is amended by adding a new paragraph to read:
(43) violating AS 08.57.320, 08.57.330,0r 08.57.900.

*Sec. 8. AS 18.56.300(c) is repealed.
* Sec. 9. The uncodified law of the State of Alaska is amended by adding a new section to

read:
APPLICABILITY. The change made by sec. 8 of this Act applies to causes of action

that accrue on or after July 1,2003.
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* Sec. 10. The uncodified law of the State of Alaska is amended by adding a new section to
read:
REGULATIONS. The Board of Home Inspectors may proceed to adopt regulations to
implement this Act. A regulation adopted under this section takes effect under AS 44.62
(Administrative Procedure Act) but not before the effective date of the law implemented by

the regulation.
* Sec. 11.The uncodified law of the State of Alaska is amended by adding a new section to

read:

TRANSITIONAL BOARD PROVISIONS. Notwithstanding AS 08.57.010, added by
sec. 1ofthis Act, the three home inspectors appointed to the initial Board of Home Inspectors
are not required to be licensed as home inspectors before appointment but must be licensed as
home inspectors in order to be appointed or reappointed after expiration of their first term in

office.
*Sec. 12. The uncodified law of the State of Alaska is amended by adding a new section to

read:

TRANSITIONAL LICENSING PROVISIONS, (a) Notwithstanding AS 08.57,
added by sec. 1of this Act, the Board of Home Inspectors shall issue a joint license that is
valid until January 1, 2004, to an individual who submits to the board satisfactory evidence of
being in the business of home inspection in the state at the time of application for a license

under this subsection and of having
(1) been in the business of home inspection in the state on October 1, 2000;

and
(2) passed the building inspector examination or property maintenance and
housing inspector examination given by the International Conference of Building Officials.

(b) Notwithstanding AS 08.57, added by sec. 1of this Act, the Board of Home
Inspectors shall issue a license to practice home inspection of previously occupied residences
that is valid until January 1, 2004, to an individual who submits to the board satisfactory
evidence of being in the business of home inspection in the state at the time of application for
a license under this subsection and of having passed

(1) the national home inspector examination given by the American Society of

Home Inspectors; or
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(2) the examination of the Examination Board of Professional Home
Inspectors.

(c) Notwithstanding AS 08.57, added by sec. lof this Act, the Board of Home
Inspectors shall issue a license to practice home inspection of new construction that is valid
until January 1, 2004, to an individual who submits to the board satisfactory evidence of being
in the business of home inspection in the state at the time of application for a license under
this subsection and of having passed the combination inspector examination or the
combination dwelling inspector examination given by the International Conference of
Building Officials.

(d) Notwithstanding AS 08.57, added by sec. lof this Act, the Board of Home
Inspectors shall grant registration as an associate home inspector that is valid until January 1,
2004, to an individual who submits to the board satisfactory evidence of being employed by
an individual who is in the business of home inspection and is licensed under this section or

under AS 08.57.
(e) A license or registration issued under thissection may not be renewed or

extended.
(0 Except as provided in (e) of this section, a license or registration issued under this
section is considered to be a license or registration issued under AS 08.57, added by sec. | of

this Act.
(9) In this section, “joint license" has the meaning given in AS 08.57.990, added by

sec. 1ofthis Act.

* Sec. 13. AS 08.57.050, 08.57.300 - 08.57.330, 08.57.430(a), 08.57.800 - 08.57.810,
enacted by sec. 1of this Act, and the amendment of AS 18.56.300(h), made by sec. 4 of this
Act, take effect July 1, 2002.

* Sec. 14. Section 5 of this Act takes effect January 1, 2004.

* Sec. 15. Sections 8 and 9 of this Act take effect July 1, 2003.

* Sec. 16. Except as provided in secs. 13 - 15 of this Act, this Act takes effect immediately

28under AS 01.10.070(c).
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Representatlve Norman Rokeberg
STBK B R TIRY Roadh Jat

License Home Inspectors

TITLE: An Actrelating to the licensure and registration of individuals who

perform home inspections; relating to home inspection requirements for residential
loans purchased or approved by the Alaska Housing Finance Corporation; relating
to civil actions by and against home inspectors; and providing for an effective date.

CSHB 27 (L&C) will protect consumers and the home inspection industry by
licensing home inspectors in Alaska.

Currently, anyone can call himself or herselfa home inspector and there is no state
agency overseeing the industry. Consumers desire assurance that the home
inspector they hire is competent, and that they have recourse against inspectors that
are not. CSIIB 27 (L&C) accomplishes this by establishing licensing qualifications
such as registration, insurance, and proof of competency via a written and practical
examination. Home inspectors will also be required to provide consumers with an

inspection report.

A faulty inspection could have serious consequences for consumers, practically
when they are buying or selling a home. Common sense dictates that home
inspectors must be held accountable for their work. This limits legal actions against
a licensed and registered home inspector to a written home inspector report that is
not more than 180 days old and/or unlawfully disclosed.

| have met with representatives from the industry who agree licensure for home
inspectors is a worthy goal. R will establish a competency level that will protect the
name of the profession and Lliicld consumers from faulty inspections.

| would urge your support for this legislation.
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Representative Norman Rokeberg
e-mail: Representative_Norman Rokeberg@legis state.ak.us

SECTIONAL ANALYSIS
CSHB 27 (FIN)

An Act relating to the licensure and registration of individuals who perform home inspections;
relating to home inspection requirements for residential loans purchased or approved by the Alaska
Housing Finance Corporation; relating to civil actions by and against home inspectors; and
providing for an effective date

Prepared by Representative Norman Rokeberg

Section 1:

Atticle 1: Creates Board of Home Inspectors and sets forth membership and general duties.
Permits Board to meet by teleconference and sets quorum requirement.

Article 2: Mandates that a license is required to be a home inspector unless a person is exempt
under 08.57.920 of the bill or isa registered associate home inspector. Establishes
qualifications for license. Establishes qualifications for license renewal and
continued competency. Permits the department to establish fees for license and
renewal of home inspector license or registration as an associate home inspector,
examination fees, and publications and seminars.

Atticle 3: Sets forth the requirement that a home inspector must have and maintain certain
insurance.

Article 4: Establishes identification and advertising requirements. Sets forth that a pre-
inspection document is required and establishes that document shall contain.
Establishes that a conflict of interest must be disclosed and defines "conflict of
interest". Establishes that a written inspection report is required.

Article 5: Establishes the grounds for disciplinary sanctions or other license violations.
Mandates that regulations and proceedings of the board are governed by the
Administrative Procedures Act. Establishes that the board or department may
institute action against a licensee to enjoin an individual from performing a home
inspection in violation of the law. Sets forth the class of violation.

Article 6: Describes legal actions by the home inspector and legal actions against the home
inspector.

Article 7: Lists prohibited acts. Establishes limitation on activities. Sets forth exemptions and
definitions.

Section 2: Adds the Board to the list of boards and commissions in the centralized licensing

statutes.
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Section 3:

Section 4:

Section 5;

Section 6:

Section 7:

Section 8.

Section 9.

Section 10.

Section 11.

Section 12.
Section 13:
Section 14:
Section 15:

Section 16:

Establishes a sunset date of June 30,2005 for the Board.

Amends current AHFC statute requiring a home inspection before certain loan
commitments are made by AHFC. Adds licensed home inspectors to list of people
qualified to accomplish an inspection and eliminates the distinction in current law
for rural areas, thus allowing an architect, engineer, or other person approved by
AHFC to qualify as a home inspector under the AHFC statute for all homes, notjust
those in rural areas.

Amends same AHFC statute described in Section 4, but amendment does not take
effect until January 1,2004, so is set out separately. Would eliminate persons
certified by the ICBO and IAEA from being qualified to do the AHFC inspections
referred to in AS 18.56.300(b) as these individuals would now be under the home
inspector license requirements.

Adds Board of Home Inspectors to Administrative Procedures Act.

Brings violations of 08.57.320 [disclosures of conflict of interest], 08.57.330 [home
inspection report], or 08.57.900 [prohibited acts] under the "unfair trade practices"

statutes.

Repeals AS 18.56.300(c) effective July 1,2003 (see Section 15).
Establishes applicability of Section 8.

Permits the new board to begin working on regulations immediately.

Permits initial home inspector members of the board to be appointed before they
are licensed as home inspectors.

Provides for transitional licensing.

Effective date for certain provisions of the legislation.
Section 5 effective date isJanuary 1,2004.

Sections 8 and 9 take effect July 1, 2003.

Immediate effective dale for remainder of legislation except as provides for in
sections 13-15.
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Sec. 18.56.300. Construction standards for housing eligible for purchase of loans.

(a) The corporation may not make or purchase a housing loan for residential housing the
construction of which begins after June 30, 1992, unless the seller of the mortgage loan complies
with the provisions of this section and unless

(1) the unit is in compliance with the construction codes of the municipality, if the unit is
located within a municipality that has adopted and enforces construction codes and each of those
codes meets or exceeds the comparable standards for similar housing established by the state
building code; or

(2) the unit is in compliance with the comparable standards for similar housing established by
the state building code

(A) if the unit is located

(i) within a mmicipality whose construction codes do not meet the standards for similar
housing established by the state building code;

(i) within a municipality that does not enforce construction codes; or

(i) outside a municipality; or

(B) as to each specific code within the construction codes of the municipality that has
adopted and enforces construction codes if the specific code does not meet or exceed the
comparable standard for similar housing established by the state building code.

(b) As a condition of a commitment to purchase or approve a loan under this section for
residential housing the construction of which begins after June 30, 1992, the corporation shall
require inspection of the unit of residential housing that is the subject of the loan. The inspection
must be performed by a municipal building inspector, by a person who is approved or certified to
perform residential inspections by the International Conference of Building Officials or the
itemational Association of Electrical Inspectors, or, when the unit of residential housing is
located in a rural area, by an architect licensed under AS 08.48, by an engineer licensed under AS
08.48, or by another person approved by the corporation. When the unit of residential housing is
located in a rural area, the person who makes the inspection may use methods other than a
personal physical inspection to make the inspection if the method is approved by the corporation,
and variations from the applicable code may be accepted at the corporation's discretion, if the
person authorized to inspect the unit under this subsection satisfies the corporation that the
variation does not adversely affect the structural integrity of the unit or the health and safety of
the residents. The person who makes the inspection shall detennine whether the construction
conforms to relevant provisions of the construction codes of the municipality or of the state
building code, as applicable, at each of the following stages of construction;

(1) plan approval;

(2) completion of footings and foundations;

(3) completion of electrical installation, plumbing, and framing;

(4) completion of installation of insulation;

(5) final approval.

(c) A person may not bring an action for damages based on a duty imposed by (b) of this
section to inspect.. esidential unit unless the action is for damages caused by gross negligence or

intentional misconduct.
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(d) This section does not apply to a nonconforming housing loan made or purchased by the
corporation.

(e) In this section,

(1) "construction codes" means, with reference to a municipality, the building, mechanical,
plumbing, and electrical codes, or any of them that have been adopted and are enforced by the
municipality;

(2) "rural area" means a community with a population of 5,500 or less that is not connected
by road or rail to Anchorage or Fairbanks;

(3) "state building code" means

(A) for building standards, the standards set out in the version of the Uniform [3uilding Code
adopted by the Department of Public Safety under AS 18.70.080, including the provisions of that
code applicable to buildings used for residential purposes containing fewer than four dwelling
units, notwithstanding the exclusion of those buildings from the Department of Public Safety's
jurisdiction made by AS 18.70.080(a)(2);

(B) for mechanical standards, the standards set out in the version of the Uniform Mechanical
Code adopted by the Department of Public Safety under AS 18.70.080, including the provisions
of that code applicable to buildings used for residential puiposes containing fewer than four
dwelling units, notwithstanding the exclusion of those buildings from the Department of Public
Safety's jurisdiction made by AS 18.70.080(a)(2);

(C) for plumbing standards, the minimum plumbing code adopted for the state under AS

18.60.705; and
(D) for electrical standards, the minimum electrical standards prescribed by AS 18.60.580.

(8 2ch 85 SLA 1990; am § 1ch 29 SLA 1991; am §81,2 ch 52 SLA 1991; am § 99 ch 4 FSSLA
1992; am 88 1, 2 ch 81 SLA 1994; am § 1ch 2 SLA 1996)

Revisor's notes. Paragraph (e)(2) was enacted as (e)(3). Renumbered in1994,at whichtime
former (€)(2) was renumbered as (€)(3).

Effect of amendments. The first 1991 amendment, effective June 12, 1991, in former
subparagraph (€)(2)(C) (now (e)(3)(C)), substituted "the publications identified as the minimum plumbing
code" for "the minimum plumbing code adopted by the Department jf Labor."

The second 1991 amendment, effective June 16, 1991, in the first sentences of subsections (a)and
(b), substituted "June 30,1992" for "June 30,1991."

The 1992 amendment, effective July 1, 1992, in subsection (d), inserted "nonconforming” and "or
purchased" and deleted "under AS 18.56.106" from the end.

The 1994 amendment, effective September 4, 1994, rewrote the second sentence in subsection (b)
and added present paragraph (€)(2).

The 1996 amendment, effective May 30, 1996, in subparagraph (e)(3)(C), deleted "publications
identified as the" following "plumbing standards, the" and inserted "adopted for the state."

Editor's notes. Section 3, ch. 85, SLA 1990, as amended by 8§ 4, ch. 52, SLA 1991, provides that
former AS 18.56.300(e)(2)(A) and (B) (now (€)(3)(A) and (B)) "are intended to assure that, for purposes of
determining whether housing the construction of which begins after June 30,1992, meets the build'ng and
mechanical standards under AS 18.56.300(a) and (b), enacted by 8§ 2 of this Act, the standards set out in
each of the following fully apply to residences containing fewer than four dwelling units, even though those
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residences are excepted from regulation by AS 18.70.080(a)(2):
"(1) the Uniform Building Code, adopted for the state by 13 AAC 50.020(a);
"(2) the Uniform Mechanical Code, adopted for the state by 13 AAC 50.020(b)."
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State Home Inspector Licensing/Regulation
as of October 27, 2000

Alabama Registration. Under the “Alabama Home Inspectors Registration

Act,” home inspectors must show proof of liability insurance and show evidence of

one of the following: 1) membership in and adherence to the ethical standards of

ASHI or an equivalent professional body; 2) current approval or certification by the United States Veterans
Administration, the United States Department of Housing and Urban Development, the Southern Building
Code Congress International, or the Council of American Building Officials; 3) a high school diploma or its
equivalent, work experience for at least one year as a home inspector, and completion of at least 100 home
inspections for compensation; or 4) current licensure in Alabama as a general contractor, architect,
structural engineer, or residential home builder.

Arizona Registration. Under the Arizona Home Inspector Registration Act, the State Board of Technical
Registration (SBTR) administers registration requirements for home inspectors. The lav/ establishes a
process and requirements for registration and registration renewal as a home inspector. In addition, the law
requires that registered home inspectors have one of the following financial assurances: a. Errors and
Omissions in the amount of $200,000 in the aggregate and $100,000 per occurrence, b. $25,000 bond or. c.
Financial assurance mechanism with a value of at least $25,000. The law states that a failure to obtain, or
loss of, financial assurance is gror ids for revocation of registration. The law allows a practicing home
inspector to present evidence of sufficient experience to not have to obtain training through December 31,
2002. The act exempts individuals from course study requirements for registration that can provide
evidence to the S3TR that they have performed 250 or more home inspections for compensation.

Arkansas Registration. Under the “Arkansas Home Inspector Registration Act,” all home inspectors in
the state must register with the Secretary of State. In addition, home inspectors must conduct all inspections
inadherence to the ASHI Standards of Practice and Code of Eth.'cs, the Arkansas Association of Real Estate
Inspectors, or an equivalent professional home inspection association. The law prohibits inspectors frorr
performing repairs on a structure he has inspected within the previous 12 months. In order to register under
the law, an applicant must procure general liability insurance of at least $100,000 and, if applicable,
workers compensation insurance coverage. Home inspectors must also demonstrate a positive net worth, or
provide a $10,000 bond payable to the Secretary of State.

California Tradepractice act. The law in California prohibits “unethical” home inspection practices,
including repairing properties that home inspectors have inspected inthe previous 12 months. The law
encourages courts to consider the ASHI Standards of Practice and Code of Ethics and the California Real
Estate Inspection Association when detem fung whether or not an inspection meets the required standard of

care.

Connecticut Licensure. Connecticut law requires home inspectors to be licensed under the “Home
Inspection Licensing Board.” In order to be eligible for a home inspector license, an applicant shall: 1)
have successfully completed high school or its equivalent; 2) have either been engaged as a home inspector
intern for not less than one year and not performed less than 200 home inspections for compensation or
have taken and successfully completed a board-approved training program, earned a home inspector intern
permit, and performed not less than 100 home inspections under the direct supervision and in the presence
ofa licensed home inspector; 3) have passed an oral, written, or electronic competency examination; and 4)
have paid a $200 fee. In order to receive a permit as a home inspector intern, an applicant shall: 1) have
successfully completed high school or its equivalent; 2) have enrolled in and completed a board-approved
training program; 3) have an identified supervisor, who is licensed as a home inspector, is in good standing,
and has agreed to perform the supervisory functions required; and 4) have paid a $100 fee.



Georgia Tradepractice act. Georgia law requires home inspectors to provide written documents
containing certain information with regard to inspections. The documents must include the scope of the
inspection, including the structural elements and systems to be inspected and, must state the inspection is a
visual inspection, and that the home inspector will notify, in writing, the person on whose behalf such
inspection is being made of any defects noted during the inspection.

Louisiana Licensure. HB 893 created the “Louisiana Home Inspectors Licensing Law.” The bill created
the Louisiana State Board of Home Inspectors within the Department of Economic Development, and it
requires the Board to establish minimum qualifications for licensing and allows the Board to charge and
collect fees. Applicants for licensure must be at least 18 years old and must have successfully complete
high school or its equivalent, and must have passed the required examination. Applicants must also show
evidence ofsuccessful comp'etion ofat least 120 hours of instruction, at least 3J, but no more than 40 of
which, must be in course wo: '<containing actual practical home inspections. Home inspectors are required
to provide a written report of the home inspection, and are prohibited from, at the time of the inspection and
for a reasonable time thereafter, advertising or soliciting to perform repair services on the home, which the
inspection was performed. As a condition of renewal of a license, a home inspector must show evidence of
completion of 20 hours of continuing education. Active licensees are required to carry errors and omission
insurance, and the Board must establish a group insurance program.

Maryland Trade practice act. Maryland law requires home inspectors to disclose profess nal
qualifications and the scope of the inspection within the home inspection contract. The law also requires
home inspectors to conduct home inspections in accordance with the standards of practice set forth by a
professional home inspection trade association such as ASHI or the National Association of Home

Inspectors.

Massachusetts Licensure. Massachusetts’s law requires home inspectors and associate home
inspectors to be licensed under the Board of Registration of Home Inspectors. The Board is required to: 1)
establish the requirements for licensure and for the standards of professional and ethical conduct; 2)
establish standards for continuing education; 3) authorize and conduct examinations; 4) grant licenses to
qualified applicants; and 5) establish penalties. The law also requires that the Director of the Office of
Consumer Affairs and Business Regulation publish an informational brochure on home inspections, which
must be issued to homebuyers at the signing of an offer to purchase. Licensed home inspectors must: 1)
have successfully completed high school or its equivalent; 2) have been engaged as a licensed associate
home inspector for not less than one year and have performed not less than 100 home inspections under the
supervision ofa licensed home inspector; 3) have passed a written or electronic competency examination;
and 4) paid the appropriate fee. A licensed associate home inspector must: 1) have successfully completed
high school or its equivalent; 2) have successfully completed a Board-approved training program; 3) have
performed not less than 25 home inspections in the presence of a licensed home inspector; 4) have passed a
written or electronic competency exam; 5) have an identified supervisor who is a person licensed in good
standing as a home inspector; and 6) paid the appropriate fee. Licensed home inspectors and associate
home inspectors must carry errors and omissions insurance in an amount not less than $250,000. Also, a
home inspector or associate home inspector may not attempt to limit liability for negligent or wrongful
errors or omissions by use of a clause within a performance contract that limits the cost of damages from
negligent or wrongful errors or omissions.

Montana Tradepractice act. The Montana law (SB 210), the “Home Inspection Trade Practices Act,”
prescribes what elements must be identified in a home inspection and defines prohibited activities by a
home inspector.

Nevada Certification. Nevada law provides for the certification ofhome inspectors of structures by the
Real Estate Division of the Department of Business and Industry. Applicants must submit proofthey have
errors and omissions insurance of at least $100,000 and general liability insurance of at least $100,000. The



law also provides that a purchaser may not recover damages from a seller on the basis of an error or
omission in the disclosure form that was caused by the seller’s reliance upon information provided to the
seller by a certified inspector of real estate.

New Jersey Licensure. The New Jersey’s “Home Inspection Professional Licensing Act,” sets specific
educational and experience requirements in order to become a licensed home inspector. All home
inspectors are required to: 1) complete high school or its equivalent; 2) serve as a licensed associate
inspector for at least one year; 3) perform at least 250 inspections; 4) carry $500,000 in insurance; and 5)
pass the ASHI exam, in order to become a licensed associate home inspector under the law, an inspector
must: 1) perform at least 50 inspections in the presence ofa licensed inspector; and 2) pass the ASHI exam.
Also, the law provides that, if home inspectors fail to disclose problems or accept payment from another
party in the transaction, they can lose their license. Home inspectors are regulated by a five-member Home
Inspection Advisory Committee housed under the State Board of Professional Engineers and Land

Surveyors.

North Carolina Licensure. The North Carolina “Home Inspection Licensure Act” provides for the
licensing and regulation of home inspectors through the creation of a Home Inspector Licensure Board
within the Department of Insurance. In order to become licensed as a home inspector, an individual must
pass the licensing examination prescribed by the Board, have minimum net assets or a bond in an amount
determined by the Board (not less than $5,000 nor more than $10,000) and meet certain educational
conditions, including: 1) have a high school diploma or its equivalent, have been engaged as a licensed
associate home inspector for at least one year, and have completed 100 home inspections for compensation;
2) have education and experience the Board considers to be equivalent to that in subpart 1. above; or 3) be
licensed as a general contractor, architect, or professional engineer. In order to become licensed as an
associate home inspector, an individual must pass a licensing examination prescribed by the Board, have a
high school diploma or its equivalent, and be affiliated with or intend to be affiliated with a licensed home
inspector and submit a sworn statement by the licensed home inspector with whom the applicant is or
intends to be affiliated certifying that the licensed home inspector will actively supervise and train the

applicant.

Oregon Certification. The law in Oregon requires home inspectors to be certified under the Construction
Contractors Board, and allows the Board to establish competency testing, training, and continuing education
requirements. Also, home inspectors in Oregon are required to post bond and carry insurance under a law

passed in 1992.

Rhode Island Tradepractice act. The law in Rhode Island forbids home inspectors, pest control
inspectors, and contractors from doing work on property that is inspected prior to real estate sales. The law
was passed to help eliminate activities that could present a conflict of interest.

Licensure. The new Rhode Island legislation creates a home inspector licensing law and requires that all
home inspectors be licensed. Home !.ispectors would be required to maintain $250,000 of liability insurance
and would be required to pass written examinations This law will take effect on January 1, 2001.

South Carolina Licensure. South Carolina law requires any person desiring to be a licensed home
inspector to file with the South Carolina Residential Builders Commission. A home inspector must show to
the satisfaction of the Commission that he is currently certified as a home inspector by an organization
recognized by the Commission, that he has a minimum of one year of experience as a home inspector under
the supervision of a licensed inspector, and that he has performed a minimum of fifty residential
inspections.



South Dakota Licensure. The South Dakota law provides for the regulation of home inspectors. The
South Dakota Real Estate Commission shall issue and renew certificates to licensed and registered home
inspectors pursuant to the provisions ofthis law. No person may provide a home inspection for
compensation unless registered or licensed in the State of South Dakota. Applicants for a license as a home
inspector shall meet the following requirements; 1) Good moral character; 2) Completion of high school or
equivalency; 3) Employment as a registered home inspector for not less than one year and performance of
not less than one hundred home inspections for compensation; 4) Successful completion of licensing exam.
Applicants for registration as a home inspector shall meet the following requirements; 1) Good moral
character; 2) Completion of high school or equivalency; 3) Successful completion of an approved course of
study; 4) Successful completion of registration exam.

Tennessee Certification. Tennessee law only applies to the inspection of new construction and
authorizes such inspections if the inspector is: 1) a licensed contractor; 2) certified by the state as a fire
prevention officer or building official; 3) certified by the Southern Building Code Congress;

4) certified by the Home Inspectors of Tennessee Association; or 5) certified by ASHI. The law only
applies to inspectors in certain counties in Tennessee.

Texas Licensure. The Texas licensure law provides for the examination of home inspectors and
established continuing education requirements. The law also requires home inspector applicants to work as
apprentice inspectors under the supervision of a professional licensed home inspector. 1fan applicant is
unable to obtain an apprenticeship, educational coursework and an examination can be substituted. The
Texas Real Estate Commission regulates home inspectors.

Wisconsin Certification. Under Wisconsin’s law, home inspectors must register with the State and pass
an examination approved by the Department of Regulation and Licensing. The law instructs the
Department to consider the use of an examination modeled after ASHI’s examination. The law also
requires that a home inspector perform a “reasonably competent and diligent” inspection; however, the
inspection is not required to be technically exhaustive. Home inspectors are prohibited from limiting their
liability from damages resulting in a failure to conduct a “reasonably competent and diligent” inspection.
Also, inspectors are prohibited from performing repairs, maintenance, or improvements to a structure that
they have inspected within the last two years.
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Sudc\We Care W te By

By Rick Jarvis, CRS.CRP
Associated Broker

Re/Max Properties

Who are those guys who have so much influence on the
residential real estate market? Their written reports and
recommendations affect the buying and selling o fmillions
of dollars worth of properties each year. But they are
NOT state tested for knowledge, or licensed or regulated
in any manner. Their reports and their opinions can and
often do influence the decision making ofbuyers, lenders,
appraisers, real estate agents, underwriters, contractors,
and specialists ofall kinds. Yet they are Not regulated in

any manner.

Let me ask you a few questions: What is the purpose of
a home inspection? What do you know about the back-
ground, experience and training of your favorite "home
inspector?” Why should we care? Asa Buyer’s Agent,
should we care who the buyer chooses to do a home
inspection? As a Seller representative, should we ques-
tionahome inspection report or depend upon the apprais-
ers and lender to scrutinize these reports? Have you ever
asked ahome inspector to show you where his recommen-
dations for repairs are supported by code orlender
requirements?

Perhaps the most important question to ask a home
inspector is: DO YOU HAVE ERRORS AND OMIS-
SIONS INSURANCE? Could this be important informa-
tion for a buyer, seller or real estate agent to know about?
What ifthe home inspector makes a mistake? A few are
ting to hold their liability to only the cost of the home
inspection report. One home inspector said the reason he
did not have E & O insurance was to avoid being sued,
"That way they don't come after me." Gee. |wonderwho
a disguntled buyer or seller will look to next?

Now don't get me wrong, and let me make itperfectly
clear: | do believe that there is a vital place and purpose
for home inspections within the scope of a real estate
transaction. In fact I believe that almost every home
inspector | have met tries his best to do a thorough and
conscientious inspection.

Afterconducting an informal survey ofhome inspectors,
the following observations were made:

inspection.
normal routine for most residential transactions.

to DoaHore Inspection’?

form of reasonable and reliable regulation for home

inspectors is needed. _ o
2. Only about halfthe home inspectors interviewed had

Errors and Omission Insurance. _
J. Threeyears was about the average timeframe a home

Inspector has been in the business.
4 Most thoughtthe American Society o fHome Inspectors

(ASHI) set the best standards and qualifications for a
person to become a home inspector.

5. Most every home inspector had a construction, engi-
neering or architectural background.

4. Onaverage the home inspectors interviewedconducted
between 125" 175 homa inspections a year.

The demand for home inspections is ever increasing,

Relocation companies are now requiring home inspections
on the home purchase by transferee as a requirement for a

"buyout"programwhentheemployeeistransferredagain.
Alaska Housing is planning to make home inspections
"mandatory" for a buyer to sign. It makes buyers aware of
the importance of a home inspection and asks them to
indicate whether or not they will be obtaining a home
Indeed, home inspections are becoming a

Let me suggest that all home inspectors organize them-
selves to become self-regulated. They should set the
standards by which all home inspections are conducted and
establish the qualifications to become a general home
inspector in Alaska. They need to have continuing educa-
tjonai courses. They should have standardized written
report forms They need to have E & 0 Insurance. They

should do this ASAP. And if they cannot organize
themselves, then the Real Estate Commission, interested

REALTOR® Boards, real estate agents, brokers, apprais-

ers' home “ P™'ors. ba"ks a"d mortgage companies
should create « task force t0 ask the State Legislature to
regulate home inspectors,

jn the meantime, what to do? Ask lots of questions -

E&O, background, experience, how report is structured,
eaSy  understand, how long to receive, fees, liability,

Issues' etc- The Anchorage Board is looking foryour input
about this Process- Please sead your comments/recom-

i. Everyhome inspector interviewedagreedthatsome mendattons. Fax - 563-8476.
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would he elp buyers

come an intricate part of the
home-buying process. As the im-
portance of home inspection hns
increased, so have concerns of
regulatmg this relatively new pro-
fession In Alaska. Legislation
sponsored by state Rep. Norm
Rokeberg,'R-Anchorage, has tak-

pec pin

en on the job. 1
%kﬁﬂlgEYr Rokebérg ’s proposal — HB207 ..
— calls for state oversight of

home inspectors similar to that applied to real estate
agents, with licensing, bonding and educational require-
ments. ' h.'VV.-"V

With input of loch) mspectors and the rest of the real
estate Industry,l hope'that this proposal, will, be the
guideline to ensure professional inspections provide ad-
equate consumer protection wjth_a minimal pmount of

government regulation.

. Home inspections have also become a'focal point for

changes to the Federal Housing A

->2710

“Continued from Page C-1

and Urban Development, recently
nounccd an initiative to provide extra p

that obtain FHA-insured loans each year.
FHA-insured loans allow buyers who'm a
not qualify under other financing programs
to purchase a house using a minimal
amount of money up front (a little more
than 3 percent of the purchase price).

Key aspects of the Homebuyer Protec-
tion Initiative include: 1) Educating con-
sumers about appraisals and inspections; 2)
mandatory testing of appraisers to ensure
quality appraisals; and 3) uncovering sig-
nificant hidden defects in houses before
purchase by providing a more comprehen-
sive appraisal.

. The reason for the change in focus is in
response to major defects in houses being
sold that are not detected before the sale. A
new home buyer who barely qualifies for a
loan typically lacks cash to make major re-
pairs. Asaresult, some buyers defaulted on
their mortgages, filed for bankruptcy or
both.

The FHA's Homebuyer Protection Initia-
tive encourages buyers to obtain a home in-
spection _and not rely solely on the ap-
pra|sal The agency believes the home in-

SI ectlon is so |mportant it even allows the
I
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ro-..
tcction'to the more than 1 million- famllles.;

uthority's appraisal >

The Homebuyer Protection
ImtiQtlVe enCOUTSQeS bUVeTS
: 1O ObtdIP 3 home inspection.
y

areas for deficiencies normally covered un-
der a home inspection. Such areas include
health and safety issues; electrical, heating
and plumbing systems; the structural con-
dition of the walls, ceilings and foundations,
as well os other items.

‘ To eliminate the liability inherent with
working outside their area of expertise, one
solution may be for appraisers to receive a
copy of the home inspection before com-
pleting their appraisal. Because the inspec-
tion typically occurs before the appraisal,
this is easy to do. If for any reason the ap-
praisal is ordered first, the appraisers can
complete the investigative work but hold
back the appraisal until they can review the
inspection report.

In an era of specialization, every aspect
of buying a house needs to be dealt with by
the proper professional. The lender pro-
vides the best financing to fit your nocds,
the appraiser determines value and the
home inspector examines the property for
soundness and safety. Doubling up on ser-
vices is like asking the surgeon or anesthe-
smloglst to do the other person’s job. Not

BB R R 1



Expert home inspections useful for buyer and seller
i «

CLAIR
RAMSEY

ARV

Previously | discussed licensing of
home inspectors (June 27, Page C-I).
This time, let's focus on tlie actual home
inspection. After a buyer and seller sign
a purchase agreement on ri home defin-
ing price.and terms, the home inspec-.
tion occurs. By the time the inspection
reportand buyer’s request for repairs is

delivered to the seller, the home typi- mhome.'

cally has been off the market for two

weeks. z

In many cases the results of the in-
spection report reopen negotiations be-
tween buyer'and seller. Negotiating on
repairs can delay closing, and it rarely
is resolved to the seller's liking. The
lender and or appraiser also may re-
quire repairs of major items noted in
the.linspection before ‘'financing the.

The home inspection report typically
-groups items betwegr)..minor' ongoin
/= S Y VAP ek

. I f

maintenance and major repairs. Major
repairs' are of most concern to buyers
"and sellers alike. Major problem areas
frequently include the roof, groundwa-
ter, furnaces and decks. .,
Let’s start with the roof. What is the
age and condition of the roof? [s the roof
ventilated or non ventilated? Docs the

fe jod -Jv" roof have an ice shield? If the roof is 2

to 3 years old, there should not be a
problem. If the roofis 20 years old, per-

f t

RAMSEYsl[rispectign

haps there are reasons for concern.
Non ventilated roofs are subject to con-
densation problems not always visible
on the home?s interior. Ice shields help
prevent Infiltration of water when ice
dams form in the winter months. Re-
placing or repairing a roof can be ex-
pensive.

Groundwater probleips are a second

Pleaso Sao Pago C-S. RAMSEY

Continued Irom Page C-1

area of concern; Is there evidence of water
in the crawl space? How is water removed
from the crawi space? Does your home
hove a sump pump? Does it pump'into the
city sewer —which is illegal—or to an out-
side drain?-Does the ground outside slope
away from the home, or toward It? Ground
that slopes toward the house may send wa-
ter into the crawl space or basement. The
crawl space is an area where homeowners
unless a problem'arises.
Groundwater problems can also be expen-
sive to repair. ii

The third problem area is the furnace.
What is the condition of the furnace or
forced-air heating systems?. Does the fur-
nace have a cracked heat exchanger? If it
is 10 to 15 years old, if may have. This
maqy necessitate a new furnace if the heat
exchanger cannot be economically re-

rarely look,

placed.

As Anchorage ages, it becomes evident that
many homes built in the late 70s and early
'80s arc not withstanding the test of time
gracefully. Decks and bathrooms are typical
areas of concern in older homes. Most decks
were built with fir, and homeowners did not
fully understand the upkeep required. Many
of these decks are now rotting and require
renovation or even complete replacement.

Bathrooms in older homes may also need

«iis * -

attention. Walls-around tubs'.and showers
may be showing evidence of deterioration
'.as' water penetrates through the grout be-
'Ajveen the tile to the sheet rock behind. Re-
(r'ti,ov’ing and replacingselect tiles can he dif-
S ™t particularly when trying to match
. lder ceramic tile. However, repairing ei-
ther.or these areas prior to putting your
home on the market helps demonstrate that
eyour property has been adequately main-
"tained. e'm .-,

,,:Before you sell your, home/find out if you
have a major problem. Don't worry about
‘small items like ground-fault circuit inter-
,rupter outlets (GFCIs), seismic straps or hot
lwater tanks. Focus on the bigger-cost Items.
If you have any concerns about these types of
problems, address them before going on the
emarket. Have your real estate agent recom-
mend an inspector to check specific areas of
concern.-If you wait, it will be harder, to get
.the buyers to adjust the sales price or partic-
ipate in repairs after they make an offer.
Completing repairs first may allow you to re-
cover some of the expense with an increase in
the sales price.
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INSPECT THE INSPECTOR: Choosing the Right One Can Help Avoid Costly Mistakes
by Karen Crawford. HouseMaster, 346-9190, hmalaska@pobox.alaska.net

Home buyer horror stories are plentiful: A new home owner finds the
roof leaks during the first rain, the circuit breakers blow the first time
eviedrythlng gets plugged in, the furnace malfunctions during the first
cold" snap.

Buying a home is fraught with perils that are supposed to be
eliminated with a professional home inspection. Unfortunately, such
new homeowner nightmares can, and do, happen - even when a
“professional” home inspector was called in to inspect the
prospective home.

ManY. homebuyers think they are automatically protected against risk
and liability when they order a home inspection. ut home
inspectors, unfortunately, are not all created equal.

There is so much riding on the inspection, yet many homebuyers
don’t know what qualifications they should be looking for in an
inspection firm,

Inspection Industry Unregulated

There is no “official” regulation of the home inspection industry with
regard to training, experience or insurance coverage, so credentials
and credibility vary widely. It's the ‘consumer beware’ in this
situation.

The home inspection industry (I;rew out of a group of contractors,
roofers and plumbers who supplemented their earnings during slow
periods with inspections. These “independents often did not have
the complete knowledge of the total workings of a house and their
findings were not always impartial.

Along with the boom real estate market in the 80s, the residential home
inspection industry grew rapidly. Today, the consumer has the
choice of hiring an independent inspector, who may or may not do it
as a full-time profession, or go with an inspection company whose
sole business is home inspections. These firms run the gamut from
small "mom and pop" operations, to companies or franchise offices
affiliated with a large national corporation. HouseMaster, with more
than 230 offices across the U.S. and Canada, falls into the latter group.

Insurance & Training of Great Importance

Because there is no federal, state or provincial regulation of the home
inspection industry, consumers need to know what to look for when
hiring an inspector. While everyone - trained or not - is capable of
making amistake, the outcome can vary greatly depending on several
key factors. Carrying the necessary insurance - called “Errors and
Omissions (E&O)" insurance - is one of these critical factors.

In the event your buyer must bring a lawsit against an uninsured
inspector, chances are he'll S|mPIy go out of business and they will
never collect the money needed for repairs, even ifyou win your case
in court.

For maximum henefit and liability protection for both buyers and
sellers, HouseMaster advises that It is essential to hire ‘a home
inspection firm that employs inspectors with all of the following
credentials:

* Training and Technical Support: training in all aspects of home
inspection and ongoing support for questions and changes in
residential construction techniques and systems. .
* Certification: certification by a re[T)utabIe training institute, which
requires re-testing annually, such as The American QcietY ofHome
IRﬁ%?ctors (ASHI) or National Institute of Building Inspectors
& Insgrance: insurance coverage, including general liability, worker's
compensation and especially-E and O insurance, which is like
malpractice insurance _ _

*Written Guarantee: aformal, written guarantee, which backs up the
inspection findings.

If the inspector is missing any of these important credentials -
particularly the E and O insurance - don’thire them. Even if they say
theé/ are clertlfled, that does not guarantee that they have all the other
credentials,

Large reputable companies have helped set many industry-accepted
inspector requirements with their own stringent rules. HouseMaster,
for example, requires all its franchise offices to carry Errors and
Omissions insurance. It encourages all of its offices to have their
inspectors trained and certified.

Engineer Versus General Inspector

Many engineers have been drawn to the inspection field as their
industries have changed and scaled down, such as the defense
industry or the aerospace industry. Consequently, there has been
some confusion ahout whether to hire an ‘lengmeer’ or a ‘general
inspector’. But licensed engineers - even trained structural engineers
- may not know a great deal about heating, plumbing, electrical
systems or roofing, _Hmng one for a home inspection is just like
getting a heart sFeuaIlst todo ageneral physical. Consumers should
verify specifically what home inspection and eerrience training they
have had in addition to their engineering background.

The bi%gest misconception is that structural problems can only be
detected by a structural engineer. Properly trained inspectors are
totally capable of detecting structural deficiencies.

In reality, the incidence of structural problems with resale homes is
onI%/ around two percent, according to HouseMaster statistics. The
highest incidence of problems, however, is with electrical wiring,
water penetration, plumbing, heating and roofing, depending on the
age of the home.

Is astructural engineer going to be able to find an electrical or heating
system deficiency? These are serious and often expensive problems
to be concerned with,

(Continued on Page 8)
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(Continued from Page 7)

According to Warren Boroson, co-author with HouseMaster
chairman Kenneth Austin of “The Homebuyer’s Inspection Guide"
available in bookstores, most homebuyers seem more comfortable
dealing with people who have extensive home inspection experience,
rather than those who have only advanced degrees. For example, an
engineer may have studied aeronautical or chemical engineering,
both of which offer no practical expertise in the systems that make a
house work.

[t’s really critical to find a home inspector who is knowledgeable
about all the systems within a home, is trained to look for symptoms
mf problems and keeps up to date on equipment and repair techniques.
In the small percentage of cases where a structural condition is
detected during an inspection, we may recommend further evaluation
by a licensed engineer.

Proper Insurance Coverage Key Factor in the Litigious "90s

Critical to the home inspection is that the inspection firm or inspector
carries all the proper insurance coverage. This helps ensure that the
buyer is not financially responsible if the inspector makes an error
(E&O0), falls off the roof (Worker’s Comp) or damages the seller’s
property in some way (General Liability).

Errors and Omissions insurance in real estate is the equivalent of
malpractice insurance. This is very difficult insurance for home
inspectors to obtain. Ifyour buyers find an inspector who does not
carry this type of insurance, it is usually an indication that the
inspector has had no formal training, or has a poor track record in the
industry.

A Tax Break
For
Self-Employed

MSAS

(Medical Savings Accounts)
Passed by Congress
Signed by President

a) $ into MSA = 100% tax-deductible*
b) $ into health premium = 45% tax-deductible

For many self-employed, a) and b) combined will cost less
than conventional health insurance.

The law is more detailed than we can describe here.
For more information on getltling a tax-advantaged MSA,
call:

Lonnie Croshy
Phone: 907-248-6348
Fax: 907-243-7847

3118*297 'Law dictates funding maximum*

1I 11 i-v® Fo,m*C0-0063.C-004 o Nolavailable Inall u ita

noLo| D 1
r I1c Copyright(c) 1997Golden Rule Insurance Company

v

Because of the cost of E and 0 insurance and the difficulty in
qualifying for it, a small percentage of independent inspectors will
carry it.

General liability insurance and worker’s compensation is also ex-
tremely important. Without such coverage, the homebuyer assumes
a large degree of liability for the safety and well beingofthe inspector
while in the employ of the homebuyer during the inspection.

Independent Vs. Large Inspection Firm

There are other advantages to hiring a home inspector who works for
an established company. National companies have set requirements
for hiring, training, professionalism and insurance coverage; they
have credibility and experience; and they can offer special services
and technical support to customers and inspectors.

Itisalso important to ask whether the inspection firm will stand behind
its inspection with a formal, written guarantee. HouseMaster, for
example, includes in the inspection fee, a complimentary 90-day
guarantee on the inspection for most of the major elements in the
home that it found to be satisfactory at the time of the inspection.

In addition, its technical information center is available for buyers
who want to know more about how to maintain or repair equipment
in their home.

Educating homebuyers about the operation and maintenance of their
new home is one of our main objectives. We encourage buyers to

(Continued on Page 14)

We extend our sincere Thanks
for your valued business and
Best Wishes for the holiday.

Pacific Northwest Title
OF ALASKA INC.

et, Suite 110 « Anchorage; Alaska 99503
- 561-5122 « Fax 261-2202
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(.'uniiniiedfrom Page 8)
come along on the inspection, ask questions and call our office
afterwards. We also provide printed material and a free instructional
videotape on home maintenance and repairs as part of our
comprehensive inspection package.

When you consider the potential risk and liability involved with the
purchase or sale or a home, it pays to shop for the best - not the
cheapest - inspection service available in your area.

The Six Most Important Questions to Ask When Hiring A
Home Inspector

L1 s home inspection your only business?

Make certain it is, inorder to avoid any potential conflicts of interest.
Many independent inspectors do it on a part-time basis to
supplement their real businesses as contractors, roofers, etc., and
their report findings might be suspect.

2. Do you carry all the necessai7 insurance, including professional
liability (E&O), general liability and worker’s compensation?

E&O is the number one priority, says Warren Boroson, co-author of
the Homebuyer’s Inspection Guide. This malpractice-type
insurance protects the inspector (and indirectly the homebuyer and
those referring the inspector) against post-inspection legal
problems. General liability covers personal liability not covered by
the basic E&O policy and worker’s compensation covers the safety
of the inspector during the inspection.

Real help for

real estate pros.

We know the real estate world isnt an 8 am. to 5 p.m.
business. Count on NBA for flexible and convenient
mortgage loan service. Call us today at 257-3434.

[

NBA sets their appoint-
ments to fit my clients'
schedule. When my clients
are happy, I'm happy. *

eKathering HerFindahl ~ mm *
Fortune Properties
National

HankyAlasha

Investing In lour Life

to»

3. Does the home inspection firm offer a written guarantee on the
inspection?

It’s best to hire an inspection company that offers a formal, written
guarantee along with the inspection, although not many do.

4. How long does the inspection take and can the homebuyer
accompany the inspector?

Yes, they should. A professional inspection of the average house
takes about two hours. Be skeptical of home inspectors who don’t
want you to tag along. Inspectors who invite the homebuyer along
will often offer valuable maintenance tips.

5. What type of a report will they buyer receive and when will they
receive it?

There are various types of reports given by professional inspectors,
including typed narrative (sent to the homebuyer within a week), and
on-the-spot written reports for those who need or want the information
as soon as possible. Don’t accept a verbai report without a written
backup, since you will have no record of the inspector’s findings for
future referral.

6. Is the inspector trained or certified in home inspection by a
recognizable organization, such as the American Society of Home
Inspector’s (ASHI)?

With no official government regulation of the home inspection
industry required in Alaska, certification by ASHI ensures that the

inspector meets strict guidelines set forth by one of the largest and
most reputable home inspection organizations.

COURSES BY CORRESPONDENCE
TWENlT:gFIQ-IOURS

2000 LICENSE RENEWAL
$250

Need less than 20 hours? Call for Rates!

Broker Licensing & Training

Broker License Self-Study $125
Broker License Exam Prep Software  $35
Broker Training 15 Required Hours ~ $250

Real Estate Associate Learning Systems
2600 Cordova Street, Suite 100
Anchorage, Alaska 99503

Anita Bates
243-8777

Kathleen Kowalczuk
360-1176
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Anxiety Continues Over
FHA Appraisal Reform

Judy Kemplen,President
Alaska Mortgage
Bankers Association
SVP, National Bank of Alaska

On August 1, 1999, the HUD
"HomebuyerProtectionPlan", amajor reform of
the FHA appraisal process, went into effect,
According to HUD, the goal of the plan is to
ensure that appraisers identify observable
defects that could undermine the safety,
marketability or security of the property.
Secretary Cuomo initiated the plan after
widespread publicity about FHA borrowers
buying homes with serious property defects.

On August 20, 1999, Anchorage
appraisers met with Realtors, lenders and the
local HUD office todiscuss concerns over the
new appraisal process contained in a revised
HUD Handbook. It appeared to those who
reviewed therevisedHandbookthatFHA wanted
appraisers to perform the work of home
inspectors orengineers. Inaddition, appraisers
were now subject to severe sanctions for
non-compliance with the Handbook. Afterthat
meeting, finding anappraiserto acceptan FHA
assignmentwas aboutas difficult as finding an
Alaskan voting "yes" on the Advisory Vote.

Forthe nextthirty days, the leadership of
the Anchorage Board of Realtors, Alaska
MortgageBankers Association, and Anchorage
Appraisal Institute worked with SenatorStevens
office to obtain revisions to the HUD handbook.

tnoanoaj i«at (title REALTOR NEWS doet not hnowingif accept aOvanriamanu In viptagon ot the law
'

G

Thatwork culminated inanationally distributed
letter to Senator Stevens from FHA
CommissionerWilliam C. Apgar. Insummary,the
|etterstates:

* HUD will not enforce sanctions against
appraisers until March 1,2000.

*FHA isnotasking appraisers to perform home
inspections.

*FHA will allow an FHA-insured loan toclose on
asnow-covered roofhome.

Round One of the FHA
Appraisal Reform Battle is
now over with Alaskans
claiming avictory;

Round One ofthe FHA Appraisal Reform
Battle is now over with Alaskans claiming a
victory; however, there is still much work to be
done. Today's FHA appraisals are more
expensive not only because appraisers are
charging more, butoften anappraiser mustrequire
additional inspections from others to meet FHA
requirements. Alaska is not the only state to
experience an increase incosts. Lenders around
thecountryareseeinghigherFHAappraisalcharges;
some appraisers are refusing to do FHA
appraisals. Appraiser Boards in several states
have issued warnings to their appraisers to
exercise caution when completing an FHA
appraisal assignment,
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(Continued from Page 1)

In November, FHA will issue a revision to their
appraisal Handbook. We are hopeful thatthis revision will
contain meaningful changes thatwillrestoreaffordabilitytoan
FHA loan. Approximately halfofthe loansoriginated in Alaska
have FHA insurance. Ourdelinquency rate forFHA loans is
5.41% compared to the national average at 7.74%; the
percentage ofloans in foreclosure is .5% (national, 2.42%).
Alaska's perfonnance on FHA loans exceeds the national
average considerably. Commissioner Apgarwas quoted inthe
National Mortgage News on September 13,1999, that "if
fewer [FHA] loansare made, sobe it- as longas they are the
right fewer loans". Commissioner Apgar may be willing to
accept fewer FHA loans; however, the Alaskan real estate
community isnot. We understand the crucial role FHA plays
ingetting Alaskans into homesandwe will continueto advocate
forreasonableappraisal requirements thatdo notconstitute yet
another barrierto home ownership.

Computer Network Solutions
. and Integnty san imPortant pert® f° ur team-

We work
with people
fhat expect the
best
in
computer
help.
T om gR osanone. R oo o
We Replace or Upgrade Hardware,
Install and Update Software
Troubleshoot Problems,
Set up email
MLS Trained
Technicians
VAV,
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Publications Com mittee

Chairperson: Ruth Horton,
Pacific Northwest Title Company

IMembers:
LindaCardoza,GRI Polar Realty, Inc.

John Blaine Prudential Jack White Real Estate
Don McKenzie Re/Max ofEagle River
Ethliann Oldham Stewart Pacific Rim Title
Production: Charles Emerson

/

NEWREALTOR® APPLICANTS

The following people have made application for membership to
the Anchorage Board of REALTORS®. Ifa memberobjects ioany
of these applicants becoming a member of the board, such
objection must be stated in writing and suomitted to the board
within 10 days of receiving this publication.

Connie Hcyworth Fortune Properties

Margie Hubbard Prudential Vista Real Estate
Laura Lyons Wiley Brooks Company

David Rodriguez Prudential Jack White Real Estate

This Newsletter is a monthly publication of:
Anchorage Board of REALTORS ®
741 Sesame Street, Suite 100
Anchorage, Alaska 99503
Telephone: (907) 561-2338  Fax: (907) 563-8476

1999 Officers and Directors:
President - Bill Brady, CRS, GRI
President Elect - Denny Wood, CRS
Vice President - Eva Loken, ABR, CRS, GRI
Secretary - Michelle Coburn, CRS
Treasurer - Greg Erkins, ABR, CRB, CRS
Past President - Don McKenzie

Anita Bates Bernd Hoffmann, CCIM,CPM
John Blaine Bill Minuse
Linda Cardoza, GRI Ainslie Phillips
Gary Gearhart, CRS Stephan Vlahovich
Elaine Girvan, CRS LaVonnc Vogt, ABR,CRS, GRI
Executive Officer Administrative Assistant
Sandy Forrest Charles Emerson

Materials reported in (his publication arc obtained from various sources which (he Anchorage
Board of REALTORS* believes lo be reliable. Reasonable effort has been nude to insure inc
accuracy of such material. The Anchorage Board o fREALTORS* expressly disclaims any and
ill liabiliiy or reiponsibilily arising directly or indirectly oul o f any di«crepanc>, error, mistake
or omission in this publication. Opinions expressed m articles by individual authors and
contributors are noi necessarily the official opinion of the Anchorage Board of REALTORS*.
Materials may not be reproduced in whole or in part in any form whatsoever without the
expressed wmien permission of the Anchorage Board of REALTORS*.
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January 16,2001

Representative Rokeberg
State Capitol
Juneau, Alaska 99801-1182

RE: HB 27 - Relating to the licensing ofhome inspections

Dear Representative Rokeberg,

The Alaska Association of REALTORS with over 1,100 members statewide supports
House Bill 27 relating to the licensing of home inspectors.

We agree that there should be some minimum standards set forth in this bill to protect the
consumer. Minimum standards should include but arc not limited to testing, insurance,
education and the forming of a home inspector bill.

The Association encourages the passage of HB 27 during the first session. We continue

to be available as a resource to pass this bill. Please feel free to contact the Association at
(907) 563-7133.

Sincerely.

Bill Brady, CRS, GRI
President

i ™ B v o DAL R
The Voice for Real Estate ™ in Alaska Ioa Eate o suliocr (0.4t Coo ol Eic
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January 16,2001

JAN 1 6 2081

Representative Rokeberg
State Capitol
Juneau, Alaska 99801-1182

RE: HB 27 - Relating to the licensing of home inspections

Dear Representative Rokeberg,

The Anchorage Board of REALTORS with over 600 members statewide supports House
Bill 27 relating to the licensing of home inspectors.

The Anchorage Board ais in agreement with the Alaska Association that there should be
minimum standards set forth for home inspectors to protect the consumer.

The Board encourages the passage of HB 27.

Sincerely,

Gary Gearhart
President

wllm:nflp to jVWlWI.ASSOCWTO*Olef:iUDMl
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Lessmeier & Winters
LAWYERS - LLC

MICHAEL L. LESSMEIER 431 North Franklin Street

GREGORY W, LESSMEIER Suite 400 TELEPHONE: (907) 586-5912
SHELDON E. WINTERS urte FACSIMILE: (907) 463-3020
COLBY J. SMITH Juneau, Alaska 99801-1186 e-mail: lw@gd net

February 2, 2001

Representative Norman Rokeberg

State Capitol rrR
Juneau, Alaska 99801-1182 D Ua
Re: CSHB 27

Dear Representative Rokeberg:

I am writing to you on behalfof State Farm Insurance Companies. State Farm insures
roughly 75,000 homes in Alaska. Creating a board of heme inspectors and requiring
licensure, registration and oversight ofhome inspectors will in a variety ofways only benefit
home owners, prospective home purchasers, qualified home inspectors and the public in
general. State Farm supports CSHB 27 and encourages its passage.

Sincerely,

LESSMEIER & WINTERS
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F.Venuti, P.O. Box# 3652, Homer, Alaska 99603
(907)235-7480 0r399-1550

February 24,2001

House Judiciary Committtee
Alaska State Legislature
Juneau, Alaska

In order to introduce myself, a statement of my qualifications is attached to this testimony.
Please enter the following testimony into the record regarding House Bill 27.

1 I wish to comment about a letter from Carla Stanley which was introduced by
Representative Rokeberg to the House Lahor & Commerce Committee during that
committee's hearings on this hill and which became part of the public record on Feb. 2rd
This letter is extremely insulting to me, contains a number of allegations that are not true
and slanders my business reputation.

The letter refers to a civil case between the Stanleys and their builder,

which went to binding arbitration in 1999. The arbitrator held the Stanleys liable.

The Stanleys then appealed the arbitration.

In 2000, the superior court also held the Stanleys liable.

This case has been judged in two instances and set aside as having no merit,

yet it is apparently being used as supporting evidence for this Bill.

I was unaware of this letter when it was introduced and this Bill was moved out of that
committee before | had a chance tc review and comment about it. Since this letter
slanders my reputation and refers to a case that has been found to be without merit,
Iwish to take this opportunity to respectfully request that this totter be removed

from the public record.

2 This case points out some interesting issues: The model codes are minimum standards
only, not design ideals. On new construction. | often never meet the homeowners and
never have any contact or a contract with them. My contract is normally with the builder.
There are a number of builders that | inspect for on a regular basis.

The quality of workmanship varies with their experience as well as with the price range that
they build within. In the field, | cannot hold the builder to anything except minimum code
standards. The home buyer usually does not understand this and often expects

maximum standards. The reality of the market place is that the quality of a home is directly
related to the budget. Unfortunately many new homebuyers have unrealistic expectations.
Often, homeowners expect more than they pay for and naively assume that a $130,000.
home will have the same quality as a $ 300,000. home.

If the budget for a home only allows the structure to be built to minimum standards,

This is exactly what they get, and sometimes they do not like it.
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3. On existing home transactions, the final call on whether a home gets purchased usually
falls on the real estate appraiser who evaluates a property based upon how it relates to the
financing scenario. | might add that specific financing programs often have their own
unigue requirements and not all minimum code standards apply. In the typical home sale
there are more people involved than just the buyer and the home inspector has towalk a
fine line in order to keop the buyer, seller and realtor happy. In the real world, savwy
inspectors write reports that please everybody and try not to squash any deals.

This is because, in most instances, the realtor actually controls who does the inspection,
they wisely only give referrals to inspectors who get positive results.

In my experience, | have observed that if a buyer has his heart set on buying a specific
home, he or she will do so irregardless of what an inspection report says about the

property.

Enistina home inspections and new construction inspections are two completely different
issues. Somehowthey needto be more clearly separated within this bill.

4, Regarding the text on page 4 line #1 (item 6 of Sec. 08.57.060) of this hill:
which basically states that the board can refuse to issue a license to an individual who
is the subject of an unresolved complaint.
What constitutes an unresolved complaint?

What if the complaint is without merit ?
This statement has the potential of making it open season on Home Inspectors.

| support the intent of this bill, however, | do notthink that, as it is written, it will eliminate
homebuyer complaints. | think it will simply complicate issues.

I submit that another more effective method of assuring homebuyer satisfaction is to require that
homebuyers purchase new construction warranty insurance on new construction.

These programs already exist in the market place and would not require the layers of beauracracy
and additional inspection costs to the consumer that this bill would entail.

Once again. | respactfullv request that the Stanley letter be removed from tho public record.
Thank you for giving me this opportunity to testily on this Bill.

Sincerely,

Franco Venuti
fovenuti@xvz.net
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FrancoVenuti,P.O.Box# 3652, Homer, Alaska 99603
(907)235-74800r399-1550

Qualification Statement

| have worked within the Alaskan construction industry as a licensed contractor, construction project

manager, journeyman craftsman and building, fireflife safety inspector since 1978,

This experience has given me a realisticviewofthe management and budget proo&ses imnvolved in
of construction, renovation maintenance/ fadlity repair projects.

hre dcorstrucﬂonfu ocedures COSH%%&%%%W?QW -

(%% at|onandappra1

I am aoemfled ICBO Corrblnanon Dwelling Inspector (1ICBO#365284-55).

In addition, | ama member of the FHA/HUD cextified construction conpliance panel (Insp.#3516)

and also serve as the newand existing construction cormpliance inspector for the Veterans Administration
on the Kenai Peninsula (Insp.#1004). My responsibilities inthese paositions involve performing plan reviens
as well as on site inspections of new and existing residential and commercial properties on the lower and
central Kenai Peninsulain order to assure conpliance with the mandated parameters and minimum
property standards of these Federal programs. My credentials permit e to performall necessary
inspections required to meet the criteria of the AHFC standards of new construction projects undenritten
by this state agency.

| understand and use word processing, spreadsheet and data management programs and am Windows,
Mac and Internet compuiter literate. | am very adept as CAD operator with the ability to draft detailed
descriptive drawings as welt as architectural and engineering plans in both two and three-dimensional
planes. | am an excellent drafter and technical writer, amwell organized and know howto commrunicate

effectively with others.

Experience

For the past twenty-two years, | have worked in Alaska as a designer, contractor, renovator, and inspector.
I had the opportunity to be involved in the design, management and construction of many residertial,
commercial and municipal projects. This would Indude: The Homer High School, The Bradley Lake
Hydro-Electric Generating Facility and the South Peninsula Hospital. In 1980-81, our conmpany built the
Kachemak Conmmunity Center, indluding playground & picnic shelter. In 1903, 1designed and huilt a three-
store el for the Anchor River Inmnin Anchor Point In 1984, 1designed and built the Goal Point Monurert.
In 1985, 1huiilt the Port & Harbor offices addition. In 1991 & 1993. 1conpleted two building renovation
construction projects for the South Peninsula Mental Health Center.

In addition, during this period, | have been involved in numerous residential design, construction end
renovation projects. An extensive list of clients could be provided if required.

Iwrite a weekly column for the Homer News related to home meintenance, trade tips and code literacy.

I ama certified member of the Intemational Conference of Blilding Cfficials (ICBO#365284-55),

and am Handicap Access Literate with an understanding of the Americans with Disahilities Act of 1991

I hold journeyman carpenter status with Carpenters Local 1281 and own a conplete set of current codes.
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Education

Boston Technical High School, Baston Mess. Graduate 1961

Northeastern University, Boston Mass. BBA Degree Program 1965-1969

Jordan Marsh Conpany, Boston Mass. Executive Training Program Graduate 1965
Cape Cod Community College, Barnstable Mass. 1971-1972.

Banff Schoal of Fine Arts, Banff, Alberta, Canada 1973,

State of Alaska, Emergency Trauma Technician Training, Homer, AK. 1986.

Alaska Craftsman Building Energy Efficiency Standards Workshop. 1987.

Kenai Peninsula College, 1987-presert.

AHFC | ICBO Inspector Training Workshop, Anchorage, AK. 1992.

Barrier Free Alaska Training Workshop (ADA Access) Homer, Ak 1992

FHA/HUD 203K Program Workshop, Anchorage, Ak. 1994,

AHFC- Residential Mechanical Vertilation Inspectors Workshop, Anchorage, AK. 1999,
ICBO- 1997 Uniform Building Code Inspectors Workshop, Anchorage, AK. 1998,
ICBO-Wbaod Inspection' Wood Framing' Inspectors Workshop, Anchorage, Ak. 1999,

ICBO- Load Path & Conttinuity in Engineered WWood Frame Inspectors Workshop, Anchorage AK. 2001

ICBO- 2000 International Residential Code Inspectors Workshop, Anchorage, AK. 2001
Continuing self education and improverment through hands on training as well as
trade journals, periodicals & associated product literature.

Drew Scalzi, Alaska House of Representatives, Juneau AK. 465-2689

Karen Berg-Forrester, Coastal Realty Comparty, Homer 235-7700

Gail Phillips, Homrer, AK 235-6748

Jon Faulkner, Lands End Acquiisition Carp., Homer 235-0400

Angie Newby, Homer Real Estate Associates, Homer, Alaska 235-5294

Dr. Wiliam Marley, DDS, BayviewAvenue, Homer AK 235-8909

Sam Beachy, Beachy Construction Inc., Homer, Alaska 235-8876

Robert Auits, Anchor River Inn, Anchor Point AK. 235-8390

Richard Rodriguez, VA Chief, Construction & Valuation, Anchorage, AK. 257-4700

| ama member of the Alaska Cenlral Chapter ICBO, Anchorage, Alaska.

I ama member of the Homer ICBO Inspectors Group conittee.

I served one termas a member of the Homer Public Library Advisory Board.

| currently serve as a member of the Boys & Girls Club of Homer Advisory Board.
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—OUE COMMITTEE REPORT

ggte Referred to Committee: January 8,2001 FURTHER REFERRALS: Finance

Date of Committee Action:  A7*

The JUDICIARY Committee considered: HB 32

HOUSE BELL NO. 32 SEX CRIME AND PORNOGRAPHY FORFEITURES
"An Act relating to the forfeiture of property used to possess or distribute child pornography, to commit
indecent viewing or photography, to commit a sex offense, or to solicit the commission of, attempt to commit, or
conspire to commit possession or distribution of child pornography, indecent viewing or photography, or a

sexual offense.”

Recommends it be replaced with CSjtV &32-_ (CLUP) ["MSame Title ( JNew Title
For Senate Bills with new title: [ ] Technical Title [ / New Title: HCR_

[ ] attach amendments

[ ] add new referral to Committee
[ ] Letterof Intent Committee
List NEW FISCAL NOTES PREVIOUS FISCAL NOTES
Abbrev. *For Chief Clerk’s Office Use Only . .
or List by Dept(s): Fiscal  Indet. | Aro
A A% Listby Dent(s): Fiscal Indet. Zero J st by Deptts) FU | |
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22-L.50270\C
Luckhaupt
3/7/01

CS FOR HOUSE BILL NO. 32( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES HAYES, McGuire, Guess, Murkowski

A BILL
FOR AN ACT ENTITLED
"An Act relating to the forfeiture of property used to possess or distribute child
pornography, to commit indecent viewing or photography, to commit a sex offense, or to
solicit the commission of, attempt to commit, or conspire to commit possession or
distribution of child pornography, indecent viewing or photography, or a sexual

offense.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.41 is amended by adding a new section to read:

Sec. 11.41.468. Forfeiture of property used in sexual offense, (a) Property
used to aid a violation of AS 11.41.410 - 11.41.470 or to aid the solicitation of,
attempt to commit, or conspiracy to commit a violation of AS 11.41.410 - 11.41.470
may be forfeited to the state upon the conviction of the offender.

(b) In this section, “property" means computer equipment,
telecommunications equipment, photography equipment, video or audio equipment,

GH)

New Text Underlined [DELETED TEXT BRACKETED]
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books, magazines, photographs, videotapes, audiotapes, and any equipment or device,
regardless of format or technology employed, that can be used to store, create, modify,
receive, transmit, or distribute digital or analog information, including images, motion
pictures, and sounds.

*Sec. 2. AS 11.61 isamended by adding a new section to read:

Sec. 11.61.129. Forfeiture of property used in indecent viewing or
photography or child pornography, (a) Property used to aid a violation of
AS 11.61.123 - 11.61.127 or to aid the solicitation of, attempt to commit, or
conspiracy to commit a violation of AS 11.61.123 - 11.61.127 may be forfeited to the
state upon the conviction of the offender.

(b) In this section, "property" has the meaning given in AS 11.41.468.

GEX)
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CS FOR HOUSE BILL NO. 32( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES HAYES, McGuire, Guess, Murkowski

A BILL
FOR AN ACT ENTITLED
"An Act relating to the forfeiture of property used to possess or distribute child
pornography, to commit indecent viewing or photography, to commit a sex offense, or to
solicit the commission of, attempt to commit, or conspire to commit possession or

distribution of child pornography, indecent viewing or photography, or a sexual

offense.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.41 is amended by adding a new section to read:
Sec. 11.41.468. Forfeiture of property’ used in sexual offense. Property,
other than real property, that contributes directly and materially to a violation of
AS 11.41.410 - 11.41.470 or to the solicitation of, attempt to commit, or conspiracy to
commit a violation of AS 11.41.410 - 11.41.470 may be forfeited to the state upon the
conviction of the offender.
*Sec. 2. AS 1161 is amended by adding a new section to read:

-1- CSHB 32( )
New Text Underlined [DELETED TEXT BRACKETED]
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Sec. 11.61.129. Forfeiture of property used in indecent viewing or
photography or child pornography. Property, other than real property, that
contributes directly and materially to a violation of AS 11.61.123 - 11.61.127 or to the
solicitation of, attempt to commit, or conspiracy to commit a violation of

AS 11.61.123 - 11.61.127 may be forfeited to the state upon the conviction of the
offender.

CSHB 32( ) 0.
New Text Underlined IDELETED TEXT BIUiCKETED)
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STATE OF ALASKA Bﬁ Note Number.
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Va&ateL gelc.j 119 N. Cushman, Sle. 205

House Committees % Fairbanks. AK 99701
Labor & Commerce N l 'fo (907) 456-7423/Fax: 451-9293
Military & Veterans Affairs R ep rﬂﬁeﬂ I@MV@ While in Juneau
Stale Affairs J.., I-fo-trxic State Capitol
Regulation Review JDC n.«j Juneau, AK 99801-1182

(907) 465-3466 / Fax: 465-2937

Sponsor Statement

HB 32, Sex Crimes and Pornography Forfeitures

As the use of computers and the Internet expands so too do crimes involving the use of
these technologies. One area of particular concern is sex crimes against children. Adults
prone to abusing children will use the Internet to solicit @ minor for sex or to set up a
meeting with a child in order to rape or abuse the child. Further, many people, who are
inclined to distribute or view child pornography, are now using their computers to do so.
These are new technologies and the state still has relatively few tools for dealing with
criminals using these technologies. HB32 provides us with another tool to use in

combating sexual predators.

Across the country and at the federal level there are forfeiture laws in place. Several
other states already have laws on the books specifically relating to the forfeiture of
computers used in sex crimes. The use of computers in sex crimes is a national problem.
As more and more states pass forfeiture legislation it is becoming increasingly obvious
that this is a useful and valuable tool in the fight against computer crimes.

HB32 would make it possible for the police to stay on top of this rapidly changing
industry without spending more state dollars. Advances in computer technologies seem
to happen on a daily basis. New technology can often “outwit” last year’s model, leaving
the police at a large disadvantage in their attempt to curb crimes committed with the aid
of the newest technology. In order for the police to combat computer and Internet crimes
effectively it is imperative that they be constantly provided with new hardware.

Under AS 12.55.015 (c) the court may award forfeited property or a percentage of it to
any municipal law enforcement agency involved in the arrest or conviction of the
defendant. This would allow the courts to pass on seized property to the police so that
the police can stay up to date with available technology in a cost-effective manner.

HB 32 is designed to help protect our children in a twofold manner: 1) forfeiture is a
proven tool in the fight against crime, and 2) the forfeited property can be given to our
local law enforcement agencies in order to help make sure that they have the necessary
tools to protect our children. lask for your support in passing this legislation.

------------ ~ District 30 ------m-mee-
representalive_joe hayes@ legis.state.ak.us
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Mouse Committees
Labor & Commerce
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From:
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Re:

State Legjsj 119 N. Cushman, Ste. 205
Fairbanks, AK 99701

6> (907) 456-7423 | Fax: 451-9293

v &CDFGSG”'[A“VC While in Juneau
T U nvoc State Capitol

JuUC 0 djCt!) Juneau, AK 99801-1182

(907) 465-3466 / Fax: 465-2937

Memorandum
Representative Rokeberg, Chair House Judiciary Committee
Representative Joe Hayes
February 6, 2001
Sectional Analysis, I-1B32

Section 1. Adds a new section that authorizes forfeiture of property used to aide in the
commission of a sexual offense under AS 11.41.410 - 11.41470 including inchoate

forms of those sexual offenses.

Section 2. Adds a new section that authorizes forfeiture of property used to aide in the
commission of indecent photography or child pornography under AS 11.61.123 —
11.61.127 including inchoate forms of those offenses.

------------  District 30 = -
representative_joe_hayes@ legis.state.ak.us
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whereabouts and the childs whereabouts hidden from ~ Protracted period. — See note under same
his wife and the authorities; this conduct was suffi- ~ catchline.AS 11.41.320, Gerlach v. State, 699 P.2d 358
cient to constitute that actus reus of the offense of (Alaska Ct. App. 1985).

custodial interference: the keeping ofthe child with no

legal right to do so. Strother v. State, 891 P.2a 214

(Alaska Ct. App. 1995).

Sec. 11.41.370. Definitions. In AS 11.41.300 — 11.41.370, unless the context re-

quires otherwise, _ _

(1) “lawful custodian” means a parent, guardian, or other person responsible by
authority of law for the care, custody, or control of another; o
~ (2) “relative” means a parent, stepparent, ancestor, descendant, sibling, uncle, oraunt,
including a relative of the same degree through marriage or adolotlon;

(3) “restrain”means to restrict a person’s movements unlawfully and without consent,
s0 as to interfere substantially with the person’ liberty by moving the person from one
place to another or by confining the person either in the place where the restriction
commences or in a place to which the person has been moved; a restraint is “without
consent”if it is accomplished _ _ _ _

(A) by acquiescence ofthe restrained person, ifthe restrained person is under 16 years
ofage or is incompetent and the restrained person’s lawful custodian has not acquiesced
in the movement or confinement; or

(B) by force, threat, or deception. (§ 3 ch 166 SLA 1978)

_ Cross references. — For definition of terms used
in this title, see AS 11.81.900.

NOTES TO DECISIONS

Restraint by deception. — The jury could have broader exemption from the kidnapping statute than
concluded that defendant had secured victim’ pres-  the absolute exemption for the abduction ofa minor by
ence in his van through deception — by luring her  his parentunder former AS 11.15.260. Crump v. State,
with false promises of information concerning a child 625 P.2d 857 (Alaska 1981).
custody dispute — thereby Commlttmg an act of  Quoted in Aiem v. State, 793 P.2d 1081 (Alaska Ct.
restraint. State v. McDonald, 872 P.2d 627 (Alaska Ct. ~ App. 1990).

APS- 1994). - , : Stated in Strother v. State, 891 P.2d 214 (Alaska
1@Lense that.V|_ct|r|n Wgs defhe_nt(]jantti relatn/AeS. Ct. App. 1995).

— The new criminal code, which states in PR

11.41.300(b)(1) that it is an affirmative defense that Ac'tfggg; Gerlach v. State, 699 P.2d 358 (Alaska Ct.

defendant was a relative ofthe victim, provides fora PP :

Article 4. Sexual Offenses.

Section Section o
410. Sexual assault in the first degree 440. Sexual abuse ofa minor in the fourth degree
420. Sexual assault in the second degree 445, General provisions
425. Sexual assault in the third degree 450. Incest
Z‘%Z SDe>]guaI assault in the fourth degree 455. Unlawful exploitation of a minor
. Defenses i i
434. Sexual abuse ofa minor in the first degree 228 :Hg:ggm giggzmg :R mg ;rcséndde%ge;ree

436. Sexual abuse ofa minor in the second degree 0 Definiti
438. Sexual abuse of a minor in the third degree 470. Definitions

Cross references. — For provisions concerning For auihority of court to order a defendant to
evidence and procedure in certain sexual offense submit to a blood test when sexual penetration is an
cases, see AS 12.45.045 and 12.45.046. element of the offense, see AS 18.15.300.

NOTES TO DECISIONS

Origin. — The Alaska Revised Code provisions Michigan Code. Reynolds v. State, 664 P.2d 621 (Alas-

defining sexual offenses are hased on a proposed ka Ct. App. 1983).

313

Prohibiting auspende
hition against the grantini
of sentence applies to pers
to commit one of the sex

Collateral references
88 1-12; 65 Am. Jur. 2d, R
2d, Sodomy, § 1et seq.

42 C.J.S., Incest, §§ 1-1
97;75C.J.S.,Rape, § let
et setl.

Anthony Morosco, The
Sex Crimes (Matthew Bei

Entrapment to commit <
1194, ) )

Lrncest os included with

Criminal responsibility
assault to commit rape, (
ALR4th 105. o

Fraud or impersonatioi

Impotency as defense t
rlag%e or assault with intei

Rape or similar offensi
woman who is allegedly t
1227. _

Consent as defense in
ALR3d 636.

Multiple instances of fi
same defendant and sam<
tiple crimes of rape, 81 A

What constitutes offe
ALR3d 1250.

Sec. 11.41.410. S
crime of sexual assE
(1) the offender &
that person;
(2) the offender a
consent of that pers
3) the offender e
A) who the offen
B) who is in the
i) by authority o
ilg in a facility o
_ (4) the offender e
is unaware that a s
A) the offender i
B) the offense t£
b) Sexual assau
provided in AS 12.5
1982:am § 10ch 7
ch 79 SLA 1992; an

Cross references. -
conduct in trials of sex
attempt to commit sexu
AS 12.45.045.

Effect of amend raei
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led. Annisknttc v. State,

eh prohibited under
:statute, see Anniskette
ka 1971%. . _

ing public officer. —
language nor constitu-
tion as including within
call criticizing a public
> of his official duties.
11012 (fAIaska 1971).
nally offended by defen-
t render the defendant’s
v. State, 489 P.2d 1012

hablc cause to arrest
aduct committed in their
id and belligerent when
t 3:15 a.m. and his con-
a_reasonable belief that
disturb the peace of his
een taken into custody,
i (Alaska Ct. App. 19903/.
torder to seize prop-
in forcibly resisting state
ruck under a court order,
us condition for others,
criminal charge of disor-
825 P.2d 909 EZAIaska Ct.

mer AS 11.40.080, Ero-
nd exhibition, 6ee E.L.L.
n 1977).

te, 703°P.2d 415 (Alaska
ate, 718 P.2d 160 (Alaska
v. State, 754 P.2d 757

(65 P.2d 982 (Alaska Ct.
ity of Kodiak, 2 P.3d 78

| statutes or ordinances
Jns or conduct, 12 ALR3d

lerly conduct statute or

Ldirectly to police officer
lerly conduct, 14 ALR4th

'harassment if, with
ikely to provoke an
intent to impair the

urs;
e call that threatens

.am § 10ch 61 SLA
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Cross references. — For provisions authorizing
arrest without warrant in certain cases where the
police officer has reasonable cause to believe that the
person has committed a crime under this section, see
AS 12.25.030(h).

§ 11.61.123

Effect of amendments. — The 1991 amendment,
effective September 16,1991, deleted paragraph (aX6)
and made related stylistic changes.

NOTES TO DECISIONS

Proof of caller’s intent to harass or anno%
required. — Parugraph (aX4) does not punish speec

simply because it is anonymous. While the anonymity
ofthe’caller is itselfa circumstance raising discomfort
and fear in the receiver of the call, nevertheless the
statute requires proof of an additional element: that
the caller’s purpose was to annoy or harass the other
person, 9I\él)cKnIop v. State, 857 P.2d 358 (Alaska Ct.

Ap(})). 1993). . )

~Only calls without legitim ate ﬁ_urpos.e prohib-
ited. — When paragraph %ag%oft is section is read
in_conjunction with AS 11.81.900(a)(1) (intentionali-
ty), the statute is theoretically broad enough to punish
political speech or other legitimate communication
upon proof that one of the speaker's subsidiary mo-
tives was to annoy the listener. Because the scope of
the statute is potentially so broad, paragraph (a)é‘r) of
this section must be interpreted to prohibit telephong
calls only when the call has no legitimate communi-
cative purpose, when the caller's speech is devoid of

Collateral references. — Misuse of telephones as
disorderly conduct, 97 ALR2d 504; 95 ALR3d 411.
_ Validity, construction, and aPpllcatlon of state crim-
inal statute forbidding use of telephone to annoy or
harass, 95 ALR3d 411.

any substantive information, and the caller's sole
intention is to annoy or harass the recipient. McKillop
v. State, 857 P.2d 358 (Alaska Ct. App. 1993).

Failure to disclose identity makes call anony-
mous. — The defendant’s telephone calls were anon-
ymous even though he disclosed his motel’s teIe_E)hone
number and his room number, because he failed to
disclose his |dent|t¥. McKillop v. State, 857 P.2d 358
(Alaska Ct. App. 1993).
~Forcase construing former AS 11.45.035 relat-
ing to |IIe%aI use of telephones, see Anniskette v.
State, 489 P.2d 1012 (Alaska 1971).

Quoted in Allen v. State, 759 P.2d 541 (Alaska Ct.
App. 1988).

Cited in Brower v. State, 728 P.2d 645 (Alaska Ct.
App. 1986); Royster v. State, 800 P.2d 944 (Alaska Ct.
App, 1990); Petersen v. State, 930 P.2d 414 (Alaska Ct.
App. 1996); Jacko v. State, 981 P.2d 1075 (Alaska Ct.
App. 1999

Forum state’ jurisdiction over nonresident defen-
dant in nction based on obscene or threatening tele-
phone call from out of state, 37 ALR4th 852.

Sec. 11.61.123. Indecent viewing or photographk/h, (a) A person commits the
e

crime of indecent viewing or photography if, in the state,

person knowingly views, or

produces a picture of, the private exposure of the genitals, anus, or female breast of
another person and the view or production is without the knowledge or consent of

(1) the parent or guardian of the person viewed, or who is shown in the picture, if the
person who is viewed or shown is under 16 years of age; and _

(2) the person viewed or shown in the picture, if the person viewed or shown is at least

13 years of age.

(b) Each viewing of a person, and each production of a picture of a person, whose
genitals, anus, or female breast are viewed or are shown in a picture constitutes a

separate violation of this section.

Sc) This section does not apply to viewing or photography conducted by a law
enforcement agency for a law enforcement purpose. o

(d) Inaprosecution under this section, it is an affirmative defense that the viewing or
photography was conducted as a security surveillance system, notice of the viewing or
photography was posted, and any viewing or use of pictures produced is done only in the

Interest of crime prevention or prosecution.

Eeg In this section,
1

“picture”means a film, photograph, negative, slide, book, newspaper, or magazine,

whether in print, electronic, magnetic, or digital format; and
(2) “private exposure”means that a person has exposed the person’ hody or part ofthe
body in a place, and under circumstances, that the Ferson reasonably believed would not

result in the person’s body or hody parts being.
produced in a picture; “private exposure”does not inc

A? viewed by the defendant; or (B)
ude the exposure ofa person’ body

or body parts in a law enforcement facility, correctional facility, designated treatment
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facility, or a juvenile detention facility; in this paragraph, “correctional facility” has the
meaning given in AS 33.30.901, “designated treatment facility” has the meaning given in
AS 47.30.915, and ‘juvenile detention facility” has the meaning given in AS 47.12.990.

Indecent viewing or photography is a
E?) class C felony i? Foerson view

the person viewed or shown in a picture was, at the time of the

viewingi or production ofthe picture, a minor;

2) ¢

ass Amisdemeanor ifthe person viewed or shown in a picture was, at the time of

the viewing or production ofthe picture, an adult. (8§ 1ch 29 SLA 1995; am § 5c¢h 33 SLA

1999)

Reviser's notes. — Subsection (0 was enacted as
(c) and subsections (c)-(e) were enacted as (d)-(f),
respectively. Relettered in 1995.

Effectofamendments. — The 1999 amendment,
effective May 28, 1999, made a section reference
substitution at the end of paragraph (e)(2).

E ffective dates. — Section 1, ch. 29, SLA 1995,
which enacted this section, took effect on August 13,
1995.

E ditor’'s notes. — Under 8 2, ch. 29, SLA 1995,

this section “applies to all offenses committed on or
after August 13, 1995.”

Sec. 11.61.125. Distribution of child pornography, (a) A person commits the
crime of distribution ofchild pornography if the person brings or causes to be brought into
the state for distribution, or in the state distributes, or in the state possesses, f)re ares,

publishes, or prints with intent to distribute, any material that visually or aural

y depicts

conduct described in AS 11.41.455(a), knowing that the production of the material
involved the use of a child under 18 years of age who engaged in the conduct.

(b) This section does not apply to acts that are an integral part of the exhibition or
gerformance ofa motion picture ifthe acts are performed within the scope ofemployment
y a motion Elcture operator or projectionist employed by the owner or manager of a

theater or other place
operator or projectionist

2

er place for the showing of motion pictures, unless the motion picture

1) has a financial interest in the theater or place in which employed; or
causes the performance or motion picture to be ﬁerformed or exhibited without the
consent of the manager or owner of the theater or ot

er place of showing.

(c) The possession of 100 or more films, audio, video, electronic, or electromagnetic
recordings, photographs, negatives, slides, books, newspapers, magazines, or other
materials, including a combination of these items totaling 100 or more, is prima facie
evidence of distribution and intent to distribute under (a) of this section. _

(d) In this section, “distribution”includes delivering, selling, renting, leasing, lending,

giving, circulating, exhibiting, presentin%,
e

computer network or computer system, w
ation.

providing, exchanging, and placing on a

ther or not for monetary or other consider-

(e) Distribution of child pornography is a class B felony. (8 2 ch 57 SLA 1983; am 8§ 1,
2 ch 39 SLA 1985; am § 4 ch 161 SLA 1990; am 8§ 5, 6 ch 81 SLA 1998; am § 15ch 65

SLA 2000)

Revisor's notes. — Subsection (c) was enacted as
(e). Relettered in 1998, at which time former (c) was
relettered as (e).

CroBoreferences. - Forcrime ofunlawfulexploi-
tation ofa minor, see AS 11.41.455.

For applicability provisions relating to the 2000
amendmentof(d)ofthis section by sec. 16, ch. 65, SLA
2000, see sec. 18, ch. 65, SLA 2000 in the 2000
Tbmporary & Special Acts.

Effectofamendments. — The 1985 amendment
in subsection (a) deleted "sale or” preceding “distribu-
tion" and “sell, or exhibit to others for commercial
consideration” preceding “any m aterial,” inserted “in
the state distributes, or,” and substituted “in" for

“under” following “conductdescribed”; and added sub-
section (d).

The 1990 amendment inserted “or aurally” in sub-
section (a).

The 1998 amendment, effective June 11,1998, sub-
stituted “class B felony” for “class C felony” in Bubsec-
tion (e) and added subsection (c).

The 2000 amendment, effective May 23, 2000, in-
oerted “and placing on a computer network or com-
puter system” in Bubsection (d).

E ditor’'s notes. — Section 23, ch. 81, SLA 1998
provides thatthe 1998 enactmentofsubsection (c) and
the 1998 amendment to subsection (e) “apply to of-
fenses com mitted on nr after June 11,1998."

N

Cited in Harris v. Sta(
App. 1990); Rowe v. Bu
Alaska 1994).
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§ 11.61.140

NOTES TO DECISIONS

Cited in Harris v. State, 790 P.2d 1379 (Alaska Ct.
App. 1990); Rowe v. Burton, 884 F. Supp. 1372 (D.
Alaska 1994).

Collateral references. — Validity and construc-
tion of statutes and ordinances regulating sexual

performance by child, 42 ALR5th 291.

Sec. 11.61.127. Possession of child pornography, (a) A person commits the crime
of possession of child pornography if the person knowmgllflfossesses any material that

visually or aurally depicts conduct described in AS
production ofthe material involved the use ofa child under 18 years of age w

In the conduct.

1.455(a) knowinﬁ that thg
0 engage

(b) This section does not apply to persons providing plethysmograph assessments in
the course ofa sex offender treatment program that meets the minimum standards under

AS 3300LLAIG)

(c) Each film, audio, video, electronic, or electromagnetic recording, phonograph,
negative, slide, book, newspaper, magazine, or other material that visually or aurally

depicts conduct described in AS 11.41.455%31

the production of the material involved t

) that is possessed by a person knowing that
e use of a child under 18 years of age that

engaged in the conduct is a separate violation of this section.
? Possession of child pornography is a class C felony. (§ 1ch 51 SLA 1994, am § 1ch

d
70 S)LA 1995; am 88 7, 8, 9 ch 81 SLA 1998)

Rovisor’'s notes. — Subsection (c) was enacted as
(d). Relettered in 1998, at which time former (c) was
relettered as (d).

Effectofamendments. - The 1995 amendment,
effective September 3, 1995, made a section reference
substitution in subsection (b).

The 1998 amendment, effective June 11, 1998, in-
serted "knowingly” in subsection (a); substituted
“class C felony” for “class A misdemeanor” in subsec-

tion (d); and added subsection (c).

E ffective dates. — Section 1, ch. 51, SLA 994,
which enacted this section, took effect on August 21,
1994.

E ditor’'s notes. — Section 23, ch. 81, SLA 1998
provides that the 1998 amendments to subsections (a)
and (d) and the 1998 enactment of subsection (c)
“apply to offenses committed on or after June 11,
1998."

Sec. 11.61.130. Misconduct involving a corpse, (2) Aperson commits the crime of

misconduct involving a corBse if
(1) exceptas authorized
removes, conceals, or mutilates a corpse;

3
b

Collateral references. — 22 Am. Jur. 2d, Dead
Bodies, 88 47-50.

25A C.J.S., Dead Bodies, §§ 8(2)-8(4).

Immunity from liability for unlawful treatment of
dead body in operation ofhospital by state or govern-
mental unit or agency, 25 ALR2d 244.

y law or in an emergency, the person intentionally disinters,

the person detains a corpse for a debt or demand or upon a lien or charge.

2% the person engages in sexual penetration of a corpse; or
Misconduct involving a corpse is a class A misdemeanor. (§ 7 ch 166 SLA 1978)

Liability in damages for withholding corpse from
relatives, 48 ALR3d 240.

Validity, construction, and application of statutes
making it acriminal offense to mistreator wrongfully
dispose of dead body, 81 ALR3d 1071.

Sec. 11.61.140. Cruelty to animals, (a) A person commits the crime of cruelty to

animals if the person

1) knowingly inflicts severe physical pain or prolonged suffering on an animal;
2) with criminal negligence, fails to care for an animal and, as a result, causes the
death of the animal or causes severe physical pain or prolonged suffering to the animal;

or

(3) kills an animal by the use ofa decompression chamber.
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FORFEITURE IS REASONABLE,AND IT WORKS
Stefan D. Cassella*

Asset forfeiture has become one of the most powerful and important tools that federal law enforcement
can employ against all manner of criminals and criminal organizations - from drug dealers to terrorists
to white collar criminals who prey on the vulnerable for financial gain. Derived from the ancient
practice of forfeiting vessels and contraband in Customs and Admiralty cases, forfeiture statutes are now
found throughout the federal criminal code.

Why do forfeiture?

Federal law enforcement agencies use the forfeiture laws for a variety of reasons, both time-honored and
new. Like the statutes the First Congress enacted in 1789, the modem laws allow the government to
seize contraband -- property that is simply unlawful to possess, like illegal drugs, unregistered machine
guns, pornographic materials, smuggled goods and counterfeit money.

Forfeiture is also used to abate nuisances and to take the instrumentalities of crime out of circulation.
For examﬁle, if drug dealers are using a "crack house" to sell drugs to children as they pass by on the
way to school, the building is a danger to the health and safety of the neighborhood. Under the forfeiture
laws, we can shut it down. If a boat or truck is being used to smuggle illegal aliens across the border, we
can forfeit the vessel or vehicle to prevent its use time and again for the same purpose, The same is true
for an airplane used to fly cocaine from Peru into Southern California, or a printing press used to mint

phony $100 bills.

The government also uses forfeiture to take the profit out of crime, and to return property to victims. No
one has the right to retain the money gained from bribery, extortion, illegal gambling, or drug dealing.
With the forfeiture laws, we can separate the criminal from his profits - and any property traceable to it
—thus removing the incentive others may have to commit similar crimes tomorrow. And if the crime is
one that has victims —like carjacking or fraud - we can use the forfeiture laws to recover the property
and restore it to the owners far more effectively than the restitution statutes permit.

Finally, forfeiture undeniably provides both a deterrent against crime and as a measure of punishment
for the criminal. Many criminals fear the loss of their vacation homes, fancy cars, businesses and bloated
bank accounts far more than the prospect of ajail sentence. In fact, in many cases, prosecution and
incarceration are not needed to achieve the ends of justice. Not every criminal act must be answered
with the slam of the jail cell door. Sometimes, return of the property to the victim and forfeiture of the
means by which the crime was committed will suffice to ensure that the community is compensated and

protected and the criminal is punished.

The parade of horribles

The expansion of forfeiture into all of these areas has, of course, been controversial. When laws that
were designed to seize pirate ships from privateers are applied, over the course of a decade, to the
seizure of homes, cars, businesses and bank accounts, there are a lot of issues to sort out. How do we
protect innocent property owners? What procedures afford due process? When does forfeiture go too far,
In violation of the Excessive Fines Clause of the Eighth Amendment? The ten forfeiture cases that the
Supreme Court has had on its docket in the past five terms are part of this sorting out process. There are
certain to be more; and Congress will need to pass legislation to fill in many of the loopholes.
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An informed debate on these issues is welcome. The debate is not informed, however, if it is muddled
by the misconceptions and plain old-fashioned misstatements that seem to pop up in every article critical
of asset forfeiture. Roger Pilon’ article, containing the usual parade of horribles, is a good example.

Once again we are told that forfeiture is based on an absurd legal "fiction" that the property is guilty of
the crime, which implies that property can be forfeited without proof that a crime was committed by a
real live person, Wete told that the government can seize property "almost at will," i.e. without due
process, and that innocent people find the process so unfair that they walk away from their property
without filing claims. And weVe told that even when they do file claims, innocent ownersjust doni have
any rights. Let’ see if we canltinject a little truth and understanding into the debate on these points,

The legal "fiction"

There are three types of forfeiture under federal law: administrative forfeiture, civil judicial forfeiture,
and criminal forfeiture. An administrative forfeiture is essentially a default proceeding. It occurs when
property is seized and no one files a claim contesting the forfeits. y definition, all administrative
forfeitures are uncontested. Between 80 (eighty) and 85 (eighty-fr mpercent of all forfeitures handled
by the Department of Justice fall into this category.

If someone does file a claim to the property, the government has a choice (assuming Congress has
provided both options by statute). It can file a civil complaint against the property in district court, thus
commencing a civil judicial forfeiture; orit can include a forfeiture count in the indictment in a criminal
case, which sets the stage for a criminal forfeiture. In 1995, the Justice Department began aggressively
training criminal prosecutors in the use of the forfeiture laws, so that now more than half of all contested

forfeitures are criminal forfeitures.

Juat because a forfeiture is handled administratively or civilly, of course, doesnt mean that there isnt a
related criminal case. In all forfeimrc cases there must be proof that a crime was committed by someone.
In fact, in more than eighty percent of all forfeitures, including administrative and civil forfeitures, there
IS a paraIIeI arrest and/or criminal prosecution. There wouldnt have been such a wail and cry about
forfeiture constituting a violation of the Double Jeopardy Clause a few years ago if that weren't 30.
(Between the Ninth Circuit’ decision in United States v. $405,089.23 in 1994 and the Supreme Court’
decision putting the double jeopardy issue to rest in United States v. Ursery, thousands of federal
prisoners filed post-conviction actions alleging that their criminal conviction and the civil forfeiture of

their property constituted double jeopardy.)

The legal "fiction" that the property is "guilty" of the crime is simply a shorthand for the way a civil
forfeiture case is styled: United States v. $405,089.23, United States v. 92 Buena Vista Ave., and so
forth. In legal parlance, the property in such acase is .he "defendant," But property doesn't commit
crimes; people do. If there isnt proof that a person committed a crime, there is no forfeiture. If our
normally verbose legal system styled its civil forfeiture cases to set forth the full legal theory, this would
be obvious. The above cases, for example, might have been called United States v. $405,089.23 in
Proceeds Earned by Charles Arlt From Selling Methamphetamine; or United States v. A Residence at 92
Buena Vista Ave. Purchased with Drug Proceeds that Joseph Brenna, a Drug Dealer, Gave to His

Girlfriend.

In short, forfeiture is a way of reaching the property involved in a crime, but the focus is on the crime,
without which there can be no forfeiture.

Why do civil forfeiture?
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If all forfeitures involve the commission of a crime, and the vast majority involve an arrest or
prosecution, why does the government use civil forfeiture at all? It is not, as many contend, because it is
necessarily easier. To the contrarr, the easiest way to forfeit a criminal defendant’ property in many
cases is not to file a separate civil action, but to present the forfeiture issue to the samejury thatjust
convicted the defendant in the criminal case. But sometimes, criminal forfeiture isnt available or doesn't

make sense.

Take the administrative forfeiture cases for example. There is no point in including a criminal forfeiture
count in an indictment and presenting the issue to ajury if the defendant is not going to contest the
forfeiture. If a defendant facing criminal conviction for drug trafficking thinks it pointless to contest the
forfeiture of the cash seized from him as drug proceeds at the lime of his arrest, it is equally pointless to
clutter the indictment with a forfeiture count when administrative forfeiture will answer.

What about the contested forfeitures that are done civilly? The reasons for this are many. First, while
there are over 100 civil forfeiture statutes, there are relatively few criminal forfeiture statutes. Drug
proceeds can be forfeited either civilly or criminally, for example, but firearms, gambling proceeds,
vehicles used to smuggle illegal aliens, and counterfeiting paraphernalia can only be forfeited civilly.
See 28 U.S.C. 82461(a). This is a problem Congress needs to fix.

Second, criminal forfeiture requires a federal conviction for the crime giving rise to the forfeiture. If the
defendant is dead or is a fugitive, there can be no prosecution and therefore no criminal forfeiture. If the
defendant was prosecuted in a State case, the federal forfeiture nas to be civil, because there is no federal
prosecution for the criminal offense. And if the defendant is prosecuted for one crime, but the property
was involved in arelated but separate crime, the forfeiture has to be civil, because the criminal forfeiture
is limited to the offense of conviction. For example, drug proceeds seized from a defendant at the time
of his arrest must be forfeited civilly if the defendant is charged with possession of drugs with intent to
distribute, because such money was necessarily the proceeds of an earlier drug deal, not the one for

which the defendant is actually prosecuted.

Third, and perhaps most important, criminal forfeiture is limited to the property of the defendant. If the
defendant uses someone else’s property to commit the crime, criminal forfeiture accomplishes nothing.
Only civil forfeiture will reach the property. For example, if a drug dealer uses an airplane to smuggle
drugs into California, the government has an interest in seizing and forfeiting the plane. But suppose the
only person arrested and prosecuted is the pilot. If he owns the plane outright, criminal forfeiture is the
way to go. But if the plane is owned by a corporation, or a third-party in South America, or by the pilot
jointly with his spouse, criminal forfeiture is pointless.

The same is true if we want to forfeit a crack house. We can prosecute the tenants in the building until
the cows come home, but we will never be able to forfeit the building criminally if the tenants don't own
it. If the building belongs to a slumlord who allowed his property to be turned into a crack house, we

need civil forfeiture to shutit down.

Due Process

Whatever the reasons why civil forfeiture is essential to federal law enforcement, it goes without saying
that the process must be fair. All property owners —whether they be criminal defendants or third parties
- are entitled to due process of law. Mr. Pilon contends that due process is lacking. He says that the
government can seize property "almost at will," that officials can "seize property, real or personal,
without notice or hearing," and that innocent parties find the system so daunting that they abandon their
property without filing a claim. On all points, he is greatly mistaken.

iiwnni
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Seizures of property for forfeiture are governed by the same rules that govern seizure of property for
evidence —the search and seizure requirements of the Fourth Amendment. See United States v. Lasanta,
978 F.2d 1300 (2d Cir. 1992). If federal agents want to seize property for forfeiture, they have to get a
wanrant, unless one of the recognized exceptions to the Fourth Amendment applies, like when cash is
found in plain view in a vehicle that can be driven away, and there is probable cause to believe it’s drug
proceeds, or when property is found during a search incident to a lawful arrest. In fact, in many
Instances, forfeiture seizures are more limited than their evidentiary counterparts. See 18 U.S.C. §981(h)
(2) (in money laundering cases, warrantless seizures are authorized during searches incident to arrest,

but not in other exigent circumstances).

In real property cases, the rules are still more restrictive. In United States v. James Daniel Good
Property, 114 S. Ct. 492 (1993), the Supreme Court held that real property may not be seize *at all, even
with a warrant based on a showing of probable cause, until the property owner has been give., notice and
an opportunity to be heard. In short, in real property cases, the Due Process Clause of the Fifth
Amendment requires the government to give property owners more "process” than is due under the

Fourth Amendment.

Moreover, seizing the ﬁroperty isn't the end of the process; it’s only the beginning. If someone wants to
contest a forfeiture he has a right to file a claim, thereby forcing the government to file a civil or
criminal forfeiture action in federal court. If the case is civil, the claimant has all the rights that attend
normal civil litigation, including the right to discovery and the right to a trial by jury. Finallg/, the
forfeiture verdict must be based on a preponderance of the admissible evidence, not the probable cause

evidence that was sufficient for the seizure.

Of course, any system can be improved. The Justice Department has proposed legislation to make the
government carry the burden of proof in civil forfeiture cases. We also have suggested making it easier
for people to file claims in forfeiture cases by extending the filing deadlines, and wc have proposed a
remedy for those whose property is damaged in government custody. (The Justice Department’
legislative proposal and supporting testimony are published in the record of the Hearing on the Civil
Asset Forfeiture Reform Act, H.R. 1916, House Committee on the Judiciary, 104th Congress, 2d Sess.,
Serial No. 94, July 22,1996.) But it is preposterous to say that property owners are denied due process

under current law.

The Uncontested Forfeitures

What should we make of the fact that so many forfeitures are uncontested? The critics, of course, see
this as evidence that innocent property owners are walking away from their property without filing a
claim because the procedures are unfair. But the opposite is far more likely. Four out of five forfeitures
are uncontested because in most cases the evidence is so overwhelming that contesting the forfeiture
would be pointless. A defendant charged with smuggling illegal aliens, for example, might see little
advantage in contesting the forfeiture of the truck he was driving when he was anested and the aliens
were found. Remember, eighty percent of all forfeitures involve a parallel arrest or prosecution. Tho'-e
are cases in which the defendant is in court anyway, has counsel, and yet most of the time does not

object to the forfeiture.

Certainly, there are still due process issues to be worked out. One of the most nettlesome involves the
current flood of post-conviction pleadings being filed by federal prisoners who contend that they didn't
contest forfeiture actions because they didn't receive proper notice. See e.g. United States v. Clark, 84
F.3d 378 (10th Cir. 1996). Most commonly, the prisoners complain that the government sent the notice
to the wrong jail or to a home address when the government knew that the person was incarcerated.
Criminals have due process rights just like everyone else, so the government must find a way to provide
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notice of forfeiture actions to persons being held injail. But these are hardly cases that involve innocent
claimants not filing claims because the procedures are stacked against them.

Innocent Owners

In his discussion of Bennis v. Michigan, Mr. Pillon makes a persuasive argument that the Constitution
does not adequately protect innocent owners in civil forfeiture cases. Itis an argument, however, that
has little relevance to federal forfeiture law.

Bennis, it must be remembered, was a State case. Michigan, apparently, does not provide statutory
protection for innocent owners, and the Supreme Court held that no such protection is required by the
Due Process Clause. Fair enough. But the fact that the Constitution doesnt protect innocent owners
doesn't mean that the legislature cannot do so. In fact, Congress has included an innocent owner defense
in virtually all of the most widely used federal forfeiture statutes. For example, the drug statutes, 21
U.S.C. 8881(a)(4) and (7), say that neither vehicles nor real property, respectively, may be forfeited if
they were used to commit a crime without the knowledge or consent of the owner.

Mr. Pilon's claim that "hotels and apartment buildings arc today forfeited when their owners are unable
to prevent drug transactions in them" isjust plain wrong. Even a property owner who "knows" that his
property is being used for an illegal purpose is protected from forfeiture if he shows that he took all
reasonable steps to prevent the activity. See United States v. 141st Street Corp., 911 F.2d 870, 877-78
(2nd Cir. 1990) (landlord who knew building was being used for drug trafficking had opportunity to
show he did not consent to such usez), cert, denied, 111 S. Ct. 1017 (1991); United States v. Parcel of
Real Property Known as 6109 Grubb Road, 886 F.2d 618,626 (3rd Cir. 1989) (wife who knew of
hushand's use of residence for drug trafficking had opportunity to show she did not consent to such use);
United States v. One Parcel of Real Estate at 1012 Germantown Road, 963 F.2d 1496 (11th Cir. 1992).

For example, the owner of a residential hotel doesn't have to put a stop to drug transactions on his
property; he just has to do what a reasonable owner would do to uy to stop it, like call the police, evict
tenants convicted of committing drug crimes on the premises, and install security devices like locks and
adequate lighting. See United States v. All Right, Title and Interest (Kenmore Hotel), 77 F.3d 648 (2d

Cir. 1996).
What Congress Can Do

A key provision in the Justice Department's legislative proposal would codify this concept and thus
extend the innocent owner defense to all federal forfeiture statutes. In addition to the other due process
reforms discussed above, this would go a long way toward making sure that the forfeiture laws are up to
date and protect the rights of all property owners. But there is more that Congress can do to enhance the

forfeiture laws.

First, the criminal forfeiture statutes should be revised to make sure the government can use them in all
cases where it's appropriate to do so. Criminal forfeiture should be available wherever civil forfeiture is
authorized. The government also needs better tools to enforce criminal forfeiture judgments against
convicted defendants, and needs to be able to restrain property subject to forfeiture, including substitute
assets, pre-trial, to make sure that the assets are still around once the defendant is convicted.

Also, there is no rhyme or reason to the current forfeiture laws regarding the forfeiture of criminal

proceeds. We can forfeit proceeds in drug cases, but not in fraud cases; we can forfeit the money paid to
a "bag man" in amoney laundering case, but not the money paid to a "hit man" in a murder-for-hire

1/19/9001
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case. All criminal proceeds should be subject to forfeiture, and the term “proceeds” should be defined to
mean gross proceeds, not net profits. It is absurd that some courts have allowed heroin traffickers to
deduct their overhead expenses from the amount of proceeds subject to forfeiture. See United States v.
McCarroll, 1996 U.S. Dist. LEXIS 3975 (N.D. I1. Jun. 19,1996).

In these and many other ways, the forfeiture laws can be improved both to protect the rights of property
owners and to allow the government to make full use of this dramatically successful law enforcement
tool. Congress has that opportunit?/ this year. If we can avoid the misstatements and misconceptions that
serve only to polarize the debate, law enforcement, defense attorneys and legislators can work together
to produce a genuinely comprehensive and effective body of laws to make forfeiture work for all of us.

*Stefan D. Cassella is the Assistant Chief, Asset Forfeiture and Money Laundering Section US,
Department of Justice. The opinions expressed in this article are solely those ofthe author and do not
necessarily reflect the views or polices ofthe Department ofJustice.
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Two Eielson airmen held on sex abuse charges

November 12, 1999
The Associated Press

SOLDOTNA&mdashjTwo Eielson airmen have heen charged with sexual abuse of
a minor after allegedly spending a night in a Soldotna hotel room with two
underaged girls they met on the Internet.

The suspects, Eielson Air Force Base airmen Angel R. Berrios, 25, and Jeremy
Nguyen, 20, were indicted Friday on three counts each of sexual abuse of a minor.

Kenai Superior Court Judge Jonathan Link issued an arrest warrant for the men
Tuesday. They were to be held on $10,000 cash bail.

Neither had been arrested by Wednesday evening, according to Eielson spokesman
Master Sgt. Christopher Shock. Much of the base was closed for the Veterans Day
holiday Thursday and Shock did not immediately return a phone call seeking
comment.

In addition to the abuse charges, the men were indicted on two misdemeanor
charges each of furnishing alcohol to a minor.

Nguyen apparently struck up a relationship over the Internet with one of the girls,
possibly through a chat room, said Soldotna Police Chief Shirley Warner, who

investigated the case.

The two then talked on the telephone and made arrangements to meet at
Soldotna&rsquo;s King Salmon Motel over Labor Day weekend, Warner said.
Police say Nguyen and Berrios spent the night of Sept. 4 with the girls.

Warner said she could not comment further about the computers that were used or
how the men hooked up with the gir's over the Internet.

&ldquo;Since chat rooms have become available, | think this kind of thing
happens,&rdquo; she said. &ldquo;l don&rsquo;t think it&rsquo;s anything
new.&rdquo;

Warner said the recent indictments might serve as a wake-up call to families.

&ldquo;l think this is a case where the information needs to get out to parents that
this type of thing happens, so they can provide a safeguard to protect their
kids,&rdquo; Warner said.

The indictments came about after the girls&rsquo; parents started asking questions,
Warner said. &ldquo;We did have some parents who were on the ball and had a
suspicion that things were going on and gave us the call,&rdquo; she said.

1/16/01 4:04 PM
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Fort Wainwright man charged with sex crimes

January 30, 2000
By Staff report

A Fairbanks grand jury this past week indicted a Fort Wainwright man on charges
that he sexually assaulted a teenage girl in North Pole.

Miguel Duque, 36, was indicted on charges of sexual abuse of a minor in the second
degree, sexual abuse of a minor in the third degree, second degree sexual assault,

and third-degree sexual assault.

Duque had apparently met a friend of the girl's in an Internet chat room, where he
went by the name Macdaddy, Alaska State Troopers said.

In October he allegedly drove the girls either to a gravel pit or to the end of a road in
North Pole, where he supplied them with alcohol, troopers said. One of the charges
alleges that the girl was intoxicated at the time of the assault.

Troopers had thought the man's name might have been "Mike," and they had been
looking for him over the past three months. They discovered his identity with the
help of tips that came in after they distributed the man's description to the media

earlier this month.
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Man charged with sex abuse of teen

Saturday August 28, 1999
Staff report

Alaska State Troopers arrested a man Friday morning on charges that he simulated
having sex with a teen-age girl and photographed the act to send over the Internet,
according to court documents.

Richard L. Oehrig, 44, has been charged with six felonies, including three counts of
sexual abuse of a minor, unlawful exploitation, distributing child pornography and
witness tampering.

Troopers said they found nude photographs of the girl on Oehrig's computer, discs
and digital camera. He is also accused of soliciting her to have sex with him at his
North Pole home. The acts allegedly occurred between January and July.

In one picture —for which Oehrig allegedly wanted the girl to pose so he could send
it to someone over the Internet —it looks as if he is having intercourse with her,
according to court documents. The victim told investigators that although their
genitals were touching for that photograph, there was no penetration.

As the case was being investigated, Oehrig allegedly sent a computer note to the
victim Aug. 16 telling her to stick to an initial account of what happened: "They

don't have a thing unless you change your story."

He also threatened that if she told the truth "all hell breaks loose" and "everyone
will suffer," according to court documents.

Oehrig was arrested about 11 a.m. in North Pole. Troopers had requested a warrant
because he reportedly asked for a leave of absence from work and was considering

leaving the state.

Bail is set at $50,000, according to Fairbanks Correctional Center staff.

Troopers continue to investigate the case with help from a University of Alaska
Fairbanks officer who specializes in Internet crime, according to couit documents

and UAF police.
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Internet service worker charged with sex abuse
.nE

June 30, 2000 Mimmmm
Aln|ZoN.Com

By BETH IPSEN
Staff Writer Hof Now has

A worker for a local Internet service provider has been indicted on charges of sexual
abuse of two 15-year-old girls he met through an Internet chat room.

A 15-member grand jury decided the evidence was sufficient to charge Robert
"Shawn" Christian, 22, with three counts of sexual abuse of a minor. The indictment

was issued June 21.

Christian, a systems administrator at MosquitoNet, is charged w-th using the Internet
and chat rooms to meet underage females to initiate sexual relationships.

The investigation arose when the sister of the second alleged victim went to police
claiming her underage sister and Christian had sex the day before, said Detective
Randy Coffey of the Fairbanks Police Department.

The second victim told her sister that she and her boyfriend, Christian, had been
meeting every day at lunch for "hugging and kissing" before they had sex May 18,
according to the sister's festimony in search warrants.

The first two counts arose later after an investigation, Coffey said. Those charges

come from incidents involving a girl Christian allegedly contacted on the Internet
when he was still living in Arizona, he said. Christian, now a University of Alaska
Fairbanks student, later met the girl and her family when he vacationed in Alaska,

Coffey said.

The family then invited Christian to live with them for almost six months in 1997
and 1998 while "he got on his feet in Fairbanks," he said.

Christian was 19 years old at the time he allegedly had a relationship involving sex
with the first victim, Coffey said. Police are researching whether he had sexual
relationships with minors in Arizona.

"We believe he has made contact with other girls over the Internet," Coffey said.
"We're trying to contact them now. We're requesting if anybody has any knowledge
to get ahold of us."

Police, with the assistance of an interagency computer crime task force, have seized
several computers and countless computer discs and files. However, they're still
trying to determine where all the contacts originated, said police Sgt. Dan Hoffman.
"Some of his work on computers seem to be routed through home," he said.

MosquitoNet President Bill St. Pierre said he was surprised by the charges. Christian

1/16/01 1:23PM
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has wo ked for the company about 18 months, he said.

"He's been a real good employee, he's a good guy," St. Pierre said. "I hope there's
some confusion here that can be cleared up."

Christian didn't return telephone calls Thursday.

If found guilty of the felony charges, Christian could face up to 10 years in prison
for each count, according to the District Attorney's office.
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Wife turns in spouse for child pornography

October 15, 2000

ANCHORAGE-An Anchorage man was arrested af' er police say his new wife
found electronic mail messages suggestive of child pornography on his computer.

Ronald Becker, 37, was arrested Thursday. He was charged with 21 counts related to
child pornography. One of the counts, distribution of child pornography, is a felony
punishable by up to 10 years in prison. The other 20 counts are for possession.

Police said Becker had 5,000 computer disks and CDs at his home containing sexual
images of children.

Becker's wife became suspicious because he was spending an inordinate amount of
money. She began nosing around their house and found the suggestive e-mails on

his computer, police said.

The woman met her future hushand on-line in February and married him a few
months later. She went to police in September to report his behavior and they
obtained a search warrant.

Becker frequented chat rooms where he posed as a 15-year-old boy, police said.

Becker was convicted of indecent assault involving minors in Pennsylvania in 1992,
according to charging documents. The charge was a misdemeanor. He was put on
probation and ordered to perform 200 hours of community service.

Becker was being held at the Cook Inlet Pre-Trial Facility.

Bethel Air Terminal holds grand opening

BETHEL-The former Mark Air Terminal in Bethel re-opened Saturday with a new
name and a new look.

About 300 people gathered for the opening of the Bethel Air Terminal, said Dwight
Lefner, whose company purchased the facility from the state last December.

Pen Air, Frontier Airlines and mail carrier Bel Air moved into the terminal earlier
this year. Reeve Aleutian Airways moved into the newly-renovated building Friday.

The 21-thousand-square-foot terminal has been vacant for over three years. Lefner
said he's invested $300,000 in the building. But he said the investment promises to
be a good one because passenger service and mail volume is increasing every year.
The renovated building also has a store, a restaurant and an espresso bar.

"We have overhauled completely," said Lefner, owner of Lefner Investments who
has lived in Bethel for 32 years. "We are just leasing space and seeing what
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happens."
Lefner said he expects a barber shop to move into the building soon.

The state took over the facility after Mark Air filed for bankruptcy.
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Any evidence which tends to establish contemporary community
standards of appeal to prurient interest or of customary limits of
candor iIn the description or representation of nudity, sex or
excretion, or which bears upon the question of significant literary,
artistic, political, educational, or scientific value 9hall, subject
to the provisions of the Evidence Code, be admissible when offered by
either the prosecution or by the defense.

312.3. (a) Matter that depicts a person under the age of 18 years
personally” engaging in or personally simulating sexual conduct as
defined in Section 311.4 and that iS5 in_the possession of any city,
county, city and county, or state official or agency is subject to
forfelture pursuant to”this section. _ _ o

(b) An action to forfeit matter described in subdivision (a) may
be brought bY the Attorney General, the district attorney, county
counsel, or the city attorney, Proceedings shall be initiated by a
petition of forfeiture filed in the superior court of the county”in
which the matter is located. _

(c) The prosecuting agency shall make service of process of a
notice regarding that petition upon every individual who may have a
property interest in the allaged proceeds.  The notice shall state
chat anY interested party may file a verified claim with the superior
court stating the amount of their claimed interest and an,
affirmation or denial of the prosecuting agency's allegation. If the
notice cannot be given by registered mail or pérsonal delivery, the
notice shall be published for at least three successive weeks In a
newspaper of general circulation in the county where the property is
located. All notices shall set forth the time within which a claim
of interest in the property seized is required to be filed.

(d) (1) Any person claiming. an interest in Che property or .
proceeds may, “at any time within 30 days from the date of the first
publication"of the notice of seizure, or within 30 days after receipt
of actual notice, file with the sup_erlor court of the county in
which the action is pending a verified claim stating his or her
interest in the propert){ or proceeds. Averified copy of the claim
shall be given by the claimant_ to the Attorney General or district
attorney, “county” counsel, or city attorney, as appropriate.

(2 If, at the end of the time set forth in paragraph (1), an
interested person has not filed a claim, the court, upon motion,
shall declare that the Berson_has defaulted upon his or her alleged
interest, and it shall be subject to forfeiture upon proof of
compliance with subdivision (C),

(%) The burden is on the petitioner to prove beyond a reasonable
doubt that matter is subject to forfeiture pursuant to this section.

_(f) It is not necessary to seek or obtain a criminal conviction
prior to the entry of an order for the destruction of matter pursuant
to this section. ~Any matter described in subdivision (a) that is in
the possession of any city, county, city and county, or State
official or agency, mcludin found_propert}q, or property obtained as
the result of a case in which no trial was had or that has been
disposed of by way of dismissal or otherwise than by way of
conviction may be ordered destroyed. _ _

) Acourt order for destruction of matter described in
subdivision (az) may be carried out by a police or sheriff's
department or by the Department of Justice. The court order shall

specify the agency responsiple for the destruction. _
h)”As used in”this section, “matter" means any book, magazine.
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newspaper, or other printed or written material or any picture,
drawing, photograph, motion picture, or other pictorial _
representation, or any statue or other figure, or any recording,
transcription._ or mechanical, chemical or electrical reproduction, or
any other articles, equipment, machines, or materials.” "Matter’ also
means any. representation of information, data, or image, including
but not fimited to, any film, filmstrip, photograph, negative, slide,
photocopy, videotape, video laser disc, aompufar hardware, computer
software, computer floppy disc, data storage media, CD-ROM, or
computar-generated equipment or any other computer-generated image
that_contains. or incorporates in any manner any film or fllmstrllp.
(i), This section does not apJle to a depiction of a legally
emancipated minor or to lawful conduCt between spouses if oné or both

are under the age of 18, _ _
) It is a defense in ang forfeiture proceeding that the matter

seizéd was lawfully possessed in aid of legitimate scientific or
educational purposes.

312.5, If any phrase, clause, sentence, section or provision of
this chapter or application thereof to an)f/ person, or circumstance is
held invalid, such invalidity shall not atfect any other phrase,
clause, sentence, section, provision or apr_Ilcatlon of this chapter,
which con be ?_lven effect without the invalid phrase, clause,
sentence, section, provision or ap[)llcatlon and to this end the
provisions of this chapter are declared to be severable.

312.6. (a) It does not constitute a violation of this chapter for a
person or entity solely to Erowde access or connection to or from a
facility, system, or network over which that person or entity has no
control, inCluding related capabilities that are incidental to
providing access or connection. This subdivision doe3 not apply to
an individual or entity that is owned or controlled by, or a
conspirator with, an entity a_ctlvelfy involved in the creation, _
eﬁlm?g, or knowing distribution of communications that violate this
chapter.

Fb) An employer is not liable under this chapter for the actions
of an employee or agent unless the employee's or agent's conduct is
within the Scope of his or her employment or agency and the employer
has knowledge of, authorizes, or ratifies the employee's or agent’s

conduct., . . . :
(c) It is a defense to prosecution under this chapter and in any

civil action that may be instituted based on a violation of this
chapter that a person has taken reasonable, effective, and

appropriate actions in good faith to restrict or prevent the
transmission of, or access to, a communication specified in this

chapter.

312.7. Nothing. in this chapter shall be canstrued to, appl%/ to
interstate services or to any other activities or actions for which
states are prohibited from nn_posmg liability pursuant to Paragraph
(4) of subsection (g) of section 223 of Title 47 of the United States

Coda.
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