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SUBJECT: C o n s titu tio n a l p ro h ib itio n  a g a in s t loca l o r  sp e c ia l le g is la tio n  
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TO: R e p re se n ta tiv e  C o n  B u n d e  
A ttn : P a tti S w e n so n

FROM: T a m a ra  B ra n d t C o o k  
D ire c to r  y f

Y o u  a sk  fo r  an  e x p la n a tio n  o f  th e  c o n s titu tio n a l p ro h ib i tio n  a g a in s t  loca l a n d  sp e c ia l 
le g is la tio n  in  c o n n e c tio n  w ith  S S H B  13. B ill s e c tio n  3 a d d s  a  n e w  v o tin g  re q u ire m e n t 
tha t a p p lie s  b e fo re  c e r ta in  c h a n g e s  m a y  b e  m a d e  to  se rv ic e  a re a  b o u n d a r ie s  i f  th e  s e rv ic e  
a rea  p ro v id e s  ro a d  o r  f ire  p ro te c tio n  se rv ic e s . F u r th e rm o re , th e  n e w  v o tin g  re q u ire m e n t 
d o es n o t a p p ly  to  a  se c o n d  c la ss  b o ro u g h  w ith  a  p o p u la tio n  th a t is  u n d e r  6 0 ,0 0 0  a lth o u g h  
it a p p lie s  to  o th e r  b o ro u g h s . W h ile  b ill  s e c tio n  3 is  lim ite d  in a p p lic a t io n , th e  l im ita tio n s  
a re  w o rd e d  in  g e n e ra l te rm s  a n d  d o  n o t h a v e  th e  e ffe c t o f  c o n f in in g  th e  n e w  p ro v is io n  to 
o n ly  o n e  o r  v e ry  few  se rv ic e  a re as  o r  b o ro u g h s . T h e re fo re , I d o  n o t th in k  th e  b ill w o u ld  
be  h e ld  to  v io la te  th e  c o n s titu tio n a l p ro h ib itio n  a g a in s t  lo c a l a n d  sp e c ia l  le g is la tio n  
c o n ta in e d  in  A rt. II, sec . 19 o f  th e  s ta te  c o n s titu tio n . T h a t  s e c t io n  s ta te s  in  re le v a n t p a rt:

T h e  le g is la tu re  sh a ll p a s s  n o  local o r  sp e c ia l a c t i f  a  g e n e ra l a c t c a n  b e  
m a d e  a p p lic a b le . W h e th e r  a  g en e ra l a c t c a n  b e  m a d e  a p p lic a b le  sh a ll be  
su b je c t  to  ju d ic ia l  d e te rm in a tio n .

T h e  te s t  e m p jo y e d  b y  th e  A lask a  S u p re m e  C o u rt to  d e te rm in e  w h e th e r  a n  a c t v io la te s  th e  
p ro h ib itio n  a g a in s t lo ca l o r  sp e c ia l a c ts  is s u b s ta n tia l ly  th e  sa m e  as th a t a p p lie d  u n d e r  
n o n su sp e c t c la s s  e q u a l p ro te c tio n  a n a ly s is . U p o n  e x a m in in g  th e  le g is la tiv e  g o a ls  a n d  th e  
m e a n s  u se d  to  a d v a n c e  th e m , th e  c o u r t d e te rm in e s  w h e th e r  th e  le g is la tio n  b e a rs  a  fa ir  a n d  
su b s ta n tia l  re la tio n s h ip  to  a  le g itim a te  s ta te  p u rp o se . S ta te  v. L e w is , 5 5 9  P .2 d  63 0 , 64 3  
(A la sk a  1 9 7 7 ), cert, d e n ie d , 4 3 2  U S  9 0 1 , 53 L .E d .2 d  1073 (1 9 7 7 ). T o  s a tis fy  th e  " fa ir  
and  su b s ta n tia l  re la tio n s h ip "  s ta n d a rd , th e  c la s s if ic a tio n  e s ta b lish e d  b y  th e  le g is la tio n  
m u s t b e  ta i lo re d  to  th e  p u rp o se  o f  th e  le g is la tio n . T h e  c la s s if ic a t io n  m u s t b e  n e ith e r  
o v e r in c lu s iv e  n o r  u n d e r in c lu s iv e . Isa k so n  v . R ic k e y , 5 5 0  P .2 d  3 5 0 , 3 6 2  (A la sk a  1 9 7 6 ' 
I f  th e  " fa ir  a n d  su b s ta n tia l  re la tio n sh ip "  s ta n d a rd  is  m e t, th e  b ill  w ill n o t  b e  invalidation  
b e c a u se  o f  in c id e n ta l loca l o r p r iv a te  a d v a n ta g e s . L e w is , 5 5 9  P .2 d  a t 6 4 3 .

In  L e w is , th e  c o u rt a g re e d  th a t le g is la tio n  o f  s ta te w id e  s ig n if ic a n c e  n e e d  n o t  h a v e  an  
e ffec t in  a ll p a r ts  o i  th e  sta te ; le g is la tio n  d o e s  n o t b e c o m e  " lo c a l"  m e re ly  b e c a u s e  it
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o p e ra te s  o n ly  on  a  l im ite d  n u m b e r  o f  g e o g ra p h ic a l  a re a s  r a th e r  th a n  o n  a  s ta te w id e  
g e o g ra p h ic a l b a s is . T h e  L e w is  c a se  in v o lv e d  th e  C o o k  Jn le t la n d  e x c h a n g e  a n d  th e  c o u rt 
a c c e p te d  th e  p re m is e  th a t  th e  la n d  e x c h a n g e , w h ile  o n ly  a ffe c tin g  la n d  in  S o u th c e n tra l  
A la sk a , re q u ire d  le g is la tio n  to  b e  a c c o m p lis h e d  a n d  w a s  o f  c o m m o n  in te re s t  to  th e  w h o le  
s ta te . T h e  c o u rt ie l ie d  h e a v ily  o n  th e  re c o rd  d e v e lo p e d  b y  th e  le g is la tu re  in  s u p p o r t  o f  
th e  n ee d  fo r  th e  la n d  e x c h a n g e  a n d  th e  d e c is io n  to  re s o lv e  s e r io u s  i s s u e s  s u r ro u n d in g  
A la s k a  N a tiv e  la n d  s e le c tio n s  u n d e r  th e  A la s k a  N a tiv e  C la im  S e tt le m e n t A c t  th ro u g h  
le g is la tio n  a u th o r iz in g  th e  C o o k  Im 'et la n d  e x c h a n g e .

In  a  c a se  w h e re  a v io la t io n  o f  sec . 19 w a s  fo u n d , th e  c o u r t  s a id  th a t  le g is la tio n  
e s ta b lish in g  th e  E a g le  R iv e r  B o ro u g h  w a s  sp e c ia l a n d  p e c u lia r  to  th e  lo c a l i ty  w h e re  th e  
b o ro u g h  w a s  e s ta b lish e d . S in c e  th e re  w a s  n o th in g  in  th e  n a tu re  o f  th e  E a g le  R iv e r -  
C h u g ia k  a re a  th a t ju s t i f ie d  a  d e p a r tu re  f ro m  th e  g e n e ra l la w  sc h e m e  fo r  th e  e s ta b lis h m e n t 
o f  b o ro u g h s , th e  s ta tu te  v io la te d  se c . 19. A b ra m s  v . S ta te , 5 3 4  P .2 d  91 (A la s k a  1 975).

R e c e n tly  th e  c o u r t  u p h e ld  a n  a c t m o d ify in g  o il a n d  g a s  le a se s  o n  th e  N o r th s ta r  f ie ld  
b e c a u se  " th e  A c t's  e x c lu s iv e  fo c u s  o n  th e  N o r th s ta r  le a se s  re f le c ts  th e ir  u n iq u e  n a tu re , 
an d  b e c a u s e  th e  A c t fa ir ly  a n d  su b s ta n t ia l ly  re la te s  to  le g itim a te  s ta te  p u rp o s e s ."  B a x le y  
v . S ta te , 9 58  P .2 d  4 2 2  a t 431 (A la s k a  1 99 8 )

T B C :lm b
01-029 .1m b
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SUBJECT : L e g is la tiv e  l im ita t io n s  o n  h o m e  ru le  p o w e rs  (S S H B  13)

TO: R e p re se n ta tiv e  C o n  B u n d e
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Y o u  h a v e  su p p lie d  m e  w ith  a  le t te r  d a te d  J a n u a ry  2 9 , 2001  f ro m  th e  D e p a r tm e n t o f  
C o m m u n ity  a n d  E c o n o m ic  D e v e lo p m e n t s u g g e s tin g  th a t  it is  u n c o n s ti tu t io n a l  fo r  th e  
le g is la tu re , by  s ta tu te , to  e x p lic i tly  l im it  h o m e  ru le  p o w e rs  e s p e c ia lly  w ith  r e s p e '- : to  a  
m a tte r  o f  lo c a l ra th e r  th a n  s ta te w id e  c o n c e rn . A n  a tta c h m e n t to  th e  le t te r  c ite s  a s  su p p o rt 
fo r  th is  p o s itio n  L ie n  v . C ity  o f  K e tc h ik a n , 383  P .2 d  721 (A la sk a  1963).

I t a p p e a rs  th a t  th e  d e p a r tm e n t 's  re lia n c e  o n  th e  L ie n  c a se  is m isp la c e d . T h e  c o u r t  in  th a t 
c a se  s im p ly  h e ld  th a t a  s ta tu te  in v o lv in g  le a se  p ro c e d u re s  th a t  p re e x is te d  s ta te h o o d  a n d  
w a s  a d o p te d  b e fo re  h o m e  ru le  m u n ic ip a li t ie s  w e re  e s ta b lish e d  d id  n o t a p p ly  to  h o m e  ru le  
m u n ic ip a litie s . T h e  c o u r t in  a  la te r  c a se , J e f fe r s o n  v . S ta te , 5 2 7  P .2 d  3 7  (A la sk a , 1 9 7 4 ), 
c a re fu lly  c o n s id e re d  th e  re la tio n s h ip  b e tw e e n  s ta tu te  a n d  h o m e  ru le  p o w e rs  in  th e  c o n te x t  
o f  A rt. X , sec . 11 o f  th e  s ta te  c o n s ti tu t io n . T h e  c o u r t c o n c lu d e d  th a t  o u r  c o n s ti tu t io n  
e x p lic i t ly  re je c ts  th e  te s t  o f  s ta te w id e  v e rs u s  lo c a l c o n c e rn  in  d e te rm in in g  th e  s c o p e  o f  
m u n ic ip a l p o w e r. In s te a d  th e  q u e s tio n  is  to  b e  re s o lv e d  b a s e d  u p o n  w h e th e r  a  p a r t ic u la r  
p o w e r  o r  p ro c e d u re  h a s  b e e n  p ro h ib ite d  to  m u n ic ip a li t ie s  b y  s ta tu te . T h e  s ta tu to ry  
p ro h ib i tio n  m u s t b e  "e ith e r  b y  e x p re s s  te rm s  o r  b y  im p lic a tio n  s u c h  a s  w h e re  th e  s ta tu te  
a n d  o rd in a n c e  a re  so  su b s ta n tia l ly  ir re c o n c ila b le  th a t  o n e  c a n n o t b e  g iv e n  its  s u b s ta n tiv e  
e ffe c t  i f  th e  o th e r  is  to  b e  a c c o rd e d  th e  w e ig h t o f  law ."  (Id , a t p a g e  4 3 ; se e  a ls o  S im p s o n  
v . M u n ic ip a lity  o f  A n c h o ra g e , 63 5  P .2 d  1 197  (A la s k a  C t. A p p . 1 9 8 1 ) O b v io u s ly , S S H B  
13 c o n ta in s  a n  e x p re ss  l im ita t io n  o n  h o m e  ru le  m u n ic ip a li t ie s . A  c o p y  o f  th e  L ie n  c a se  
a n d  re le v a n t  p o r tio n  o f  the  Je f fe rso n  c a se  is  a tta c h e d .

T B C :lm b
0 1 -0 3 4 .1 m b
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8. Constitu tional L a w  <£=>69

Supreme court would not give abstract 
opinion on whether city’s lease of hospital 
to religious order would be valid should 
it appear that its effect would be to give 
preference to church, where order had not 
commenced operation of hospital. Const, 
art. 1, § 4.

David J. Pree, Anchorage, for appel­
lants.
E. E. Bailey, Stump & Bailey, Ketchikan, 

for City of Ketchikan.
R. L. Jernberg, Gore & Jernberg, Ketchi­

kan, and George J. Toulouse, Jr., Seattle, 
Wash., for Sisters of St. Joseph.
Before NESBETT, C. J., and DIMOND 

and AREND, JJ.

DIMOND, Justice.
The City of Ketchikan has provided for 

the construction of a hospital with a com­
bination of federal, state and local funds.1 
After approval by the voters at a special 
election, the city executed an agreement to 
lease the hospital to the Sisters of St. Jo­
seph of Newark, a charitable, non-profit 
corporation, for a period of 10 years at a 
rental of $1.00 a year. Under the terms 
of the lease the Sisters are to operate and 
maintain the hospital at their own expense.
In this action to cancel the lease the plain­
tiff-appellant, Lien, assailed the lease ar­
rangement as being invalid on various 
grounds. The superior court held against 
plaintiff and dismissed his complaint, and 
he has appealed.
Public Purpose 
Plaintiff contends that when a hospital 

constructed with public funds is leased to a 
non-profit corporation managed by a sec­
tarian religious order, there is a violation

I. Th e  federal funds arc made available by 
the Hospita l Survey und Construction 
Act, commonly called the H ill-B urton  
Act. A c t  o f August 13, 1040, ch. 058,
60 Stnt. 1041 [42 U .S .C .A . § 201 (1057)].
The  state funds are in the nature o f 
matching funds w ith  the federal and are 
available to local governments on n par- 3.

of the public purpose section of the state 
constitution which provides:
“ No tax shall be levied, or appropria­
tion of public money made, or public 
property transferred, nor shall the pub­
lic credit be used, except for a public 
purpose.” 2
[1,2] The moneys used to construct 

the Ketchikan hospital were spent for a 
public purpose, since a community hospital 
serves the general welfare. That purpose 
does not become non-public when the hos­
pital is turned over to a charitable, non­
profit corporation for operation, rather than 
being operated by the city itself. The pub­
lic purpose remains unchanged. This is 
apparent from those provisions of the lease 
which obligate the Sisters to not deny ad­
mission or care of patients on account of 
race, color or creed, and which require 
the Sisters to establish fair and equitable 
rates and charges “ sufficient only to pay 
the cost of operation.” And it is of no 
consequence that the members of this char­
itable corporation may belong to a sectarian 
religious order. The test of whether a pub­
lic purpose is being served does not depend 
on the religious or non-religious nature of 
the agency that will operate the leased 
property, but upon the character of the use 
to which the property will be put. The 
use as a public hospital w ill not be changed 
by the lease to the Sisters. There is no 
violation of article IX , section 6 of the 
state constitution.
Authority to Lease
A statute authorizes municipalities to 

sell, lease or otherwise dispose of real es­
tate and other property "when in the judg­
ment of the city council it is no longer 
required for municipal purposes."3 Rely­
ing upon this statute, plaintiff contends that 
since no finding was made that the hospital

ticipnting bnsis. A S  18.20.140-18.20.220; 
S.L.A.lO liO . ch. 1S2. § 2. The  local funds 
were obtained through the sale of the 
C ity ’s general obligation bonds in on 
amount not to exceed $1,200,000.

A laska Const, art. I X ,  § 6.

AS 20.10.132(a).
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property was not required for municipal 
purposes, and that any such finding if made 
would not be justified by the facts, that 
the city had no authority to lease the 
property.

[3,4] The statute relied upon by plain­
tiff ha-, no application to this case. I t was 
enacted prior to statehood when all cities 
derived their governmental powers from 
the legislature. Cities are now authorized 
by the state constitution to adopt home rule 
charters4, and the City of Ketchikan had 
adopted a charter and was a home rule 
city prior to the time the lease was made. 
By constitutional provision cities have "the 
powers and functions conferred by law 
or charter."5 The meaning of this pro­
vision is that where a home rule city is 
concerned the charter, and not a legisla­
tive act, is looked to in order to determine 
whether a particular power has been con­
ferred upon the city. I t would be in­
congruous to recognize the constitutional 
provision stating that a home rule city 
"may exercise all legislative powers not 
prohibited by law or by charter” 5, and 
then to say that the power of a home rule 
city is measured by a legislative act. We 
hold that AS 29.10.132(a), which author­
izes municipalities to lease property, is not 
relevant where the powers of a home rule 
city are being considered. This statute is 
not the source of the city’s power to lease 
its hospital to the Sisters. Therefore, the 
portion of that statute which requires a 
finding that property to be leased is not re­
quired for municipal purposes is not a 
limitation on the power of the City of 
Ketchikan to lease its hospital.

[5] Plaintiff contends that the lease is 
without effect because of the city’s failure 
to comply with certain provisions of the 
charter relating to the establishment of a 
public utility and a granting of a franchise 
to furnish a public utility service. This 
contention must be rejected for the reason 
that the language of the charter dealing

4. A laska Const, art. X ,  5 9.

5. Alaska Const, art. X .  § 7.

with utilities does not suggest that the 
term "public utility" was meant to include 
a hospital, and plaintiff has failed to show 
that this was contemplated by the framers 
of the charter.
Delegation of Power 
The lease provides that “The Lessee shall 

have the responsibility for establishing the 
necessary rules, regulations and by-laws 
for the internal operation of the hospital 
and nothing in this lease may be con­
strued as delegating this power to the 
Lessor." Plaintiff argues that this provi­
sion constitutes an invalid delegation of 
the city’s power and duty to determine all 
matters of policy, in contravention of sec­
tion 2-4 of the city charter which states: 
“ Except as otherwise provided in this 
charter, all powers of the city, includ­
ing the determination of all matters of 
policy, shall be vested in the council."

[6] We find no violation of this section 
of the charter. The city had the power to 
lease the hospital; it was under no ob­
ligation to operate it as a governmental in­
stitution, administered and staffed by mu­
nicipal employees. I t would be impractic­
able for the city to attempt to provide rules 
and regulations for the internal function­
ing of an institution which has been turn­
ed over to another for management and 
operation. The city has established policy 
in the lease by including provisions which 
adequately recognize and protect the pub­
lic interest. The Sisters are obliged to 
operate and maintain the hospital and 
equipment at their own expense, and in 
such a manner that there will be com­
pliance with minimum hospital standards 
prescribed by the state, and eligibility for 
accreditation by the Joint Commission on 
Accreditation of Hospitals. Provision must 
be made for the care of Indian patients 
as prescribed by federal law, and a reason­
able volume of charity care must be pro­
vided to conform to the requirements of 
the federal Hill-Burton Act. No person

6. Alaska Const, art. X, § 11.
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may be denied admission to the hospital on 
account of race, creed or color. The Sis­
ters must establish fa ir and equitable rates 
and charges sufficient only to pay the costs 
of operation, and they must establish and 
maintain an adequate accounting system 
and provide the city with an annual audit 
of hospital accounts made by a certified 
public accountant.
The foregoing lease provisions demon­

strate that the city has fulfilled, rather 
than abdicated, its duty of determining 
policy matters. There has been no invalid 
delegation of municipal power.

Freedom of Religion 
Asserting that the Sisters arc a sec­

tarian order of the Catholic faith, plaintiff 
contends that the effect of the lease is to 
give a preference to the Catholic church. 
This, plaintiff argues, violates article I, 
section 4 of the state constitution which 
forbids the making of a law respecting 
the establishment of religion or prohibit­
ing the free exercise thereof.7

[7] The Sistei s are a non-profit cor­
poration, organized for charitable pur­
poses.8 There is nothing in the articles of 
incorporation indicating that the corpora­
tion’s objective is to further religious be­
liefs or dogmas of the Catholic church. 
The hospital was constructed and the lease 
made in order to provide for the care of 
the sick, without regard to race, color or 
creed, and thus accomplish a valid public 
purpose. There is nothing in this ar­
rangement from which it can be inferred 
that a tax-established, public institution is 
to be utilized to aid a religious group to

7. A laska Const, art. I , § 4 rends: “X o  law 
shall be made respecting an establish­
ment o£ religion, or prohibiting the free 
exercise thereof."

8. Tho  articles of incorporation of the 
Sisters o f S t. Joseph o f New nrk  provide 
in art. H I :  "T h o  objects and purposes 
o f this incorporation shall bo to estab­
lish and maintain hospitals, orphanages, 
homes for young women, homes for tho
aged, the blind, or the infirm and with
the further object and purpose o f en­
gaging generally in any such kindred

spread its faith or to interfere with the 
religious beliefs of others.9 The city’s ac­
tion was not designed, nor does it have 
the effect by its nature, of promoting or 
giving a preferred position to whatever 
religious beliefs the individual members 
of the corporation might have. The fact 
that specific sectarian beliefs may be en­
tertained by those persons does not bar 
the city from achieving its valid secular 
goal of caring for the sick.10

Plaintiff asserts that when the hospital 
has been completed and turned over to 
the Sisters in accordance with the lease11, 
that the Sisters, as a matter of fact, will 
engage in the practice of teaching patients 
religion, and w ill operate the hospital un­
der a sectarian code of ethics so as to 
give one sect preference over another and 
so as to interfere with the free exercise of 
plaintiff’s own religious beliefs.

[8] I f  it should appear as an objective 
fact, after the Sisters commence operation 
of the hospital, that the operative effect of 
the lease arrangement is to violate the con­
stitutional provision regarding the estab­
lishment of religion and religious freedom, 
then that will be time enough for the ju ­
diciary to intervene. Out of a proper re­
gard for the right of the city to administer 
its affairs and serve the public need as 
it deems fit, this court w ill refuse to strike 
down the city’s arrangement in the ab­
sence of a factual situation where judi­
cial intervention becomes a practical neces­
sity. A t this time plaintiff is unable to 
show that he has sustained or is im­
mediately in danger of sustaining some

cbaritics as those concerned in this cor­
poration may from time to time find 
necessary or convenient."

9. But cf. Illinois ex rcl. M cCollum  v. Bonrd 
of Education, 333 U .S . 203, 210, 68 S.C t.
461, 464, 02 L .E d . G49, 058 (194S).

10. See McGowan v. Maryland, 366 U.S.
420, 445, 81 S .C t. 1101, 1115, 6 L.Ed.2d 
393, 410 (1961).

11. A t  the time the superior court ren­
dered its decision tho hospital was still 
under construction.
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direct injury as a result of the city’s plan 
for hospital care, which makes it incum­
bent upon the court to pass upon the con­
stitutional question. What plaintiff asks 
us to do is to give an abstract opinion on 
what is in essence a hypothetical case, and 
that \vc shall not do.12 Suffice it to say 
we find no violation of article I, section 4 of 
the constitution on the face of the city’s

arrangement to lease its hospital to the 
Sisters.
The remaining specifications of error 

raised by plaintiff in his brief do not 
warrant discussion— either because they 
have been disposed of by the points covered 
in this opinion, or because they are lacking 
in substance.
The judgment is affirmed.

12. See Poe v. Ullman, 307 U.S. 497, 81 S.Ct. 1752, 6 L.Ed.2d 989 (1961).
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The statute had four sec- ration procedure 16 from those relating to

•I

yl

ough assembly, 
tions. The first section dictated only the 
number of seats on the assembly; the re­
maining sections stated how those seats 
were to be apportioned among the voters. 
I f those apportionment standards were 
unconstitutional,13 they could have been 
declared void without affecting the first 
section, since the first section was clearly 
separable from the latter sections. The 
test for separability of a statute (where 
one part of it is invalid) is whether the re­
maining parts are so independent and com­
plete that it may be presumed that the leg­
islature would have enacted the valid parts 
without regard to the invalid part.14 In 
this case the test is satisfied; we presume 
that the legislature undertook to establish 
the number of assemblymen for each class 
of borough and would have done so wheth­
er or not any particular apportionment for­
mula be provided.

[10] Moreover, even were these provi­
sions— the structure of the assembly and 
the apportionment of assembly scats— com­
pletely inseparable, we do not conclude that 
the lack of a valid legislative body would 
prevent the valid incorporation of the mu­
nicipality. This conclusion is bolstered by 
noting that Alaska’s newly-enacted Munici­
pal Government Code 13 has completely sep­
arated the statutes relating to the incorpo-

13. Judge Stewart ruled that this representa­
tional scheme was unconstitutional in C ity  of 
Junenu v. Borough F irs t Judicial District 
Cause No. 65-317 (1008), 6 Alaska L .J . 197- 
9 (1968).

14. See 2 J . Sutherland, Statutory Construc­
tion § 2404 (3rd ed. F . Horack 1943).

15. Chapter 118, S.L.A.1972 repented and re­
placed the statutes under which the Bor­
ough was incorporated.

16. Chapter- 18, of T it le  20, entitled "Incorpo ­
ration.”

17. Chapter 23, Art. 1 of T it le  20, entitled 
"Borough Assem bly."

18. Our disposition o f this issue makes it un­
necessary to rule on the Borough's contention 
thut Jefferson's complaint wns never prop­
erly amended to include this attack on the
Borough’s existence.

527 P .2d— 3V j

A lu lt j  Rep. 525-530 P .2d— 12

the borough’s legislative body.17 We agree 
with the legislature that the incorporation 
of a municipality is a process both concep­
tually and functionally distinct from that 
oi establishing a legislative body for that 
corporation.

We arc satisfied that there was a valid 
statute under which the Borough could and 
did incorporate. Since Jefferson made no 
claim concerning the other three elements 
necessary to establish de facto municipal 
existence, the superior court properly ruled 
that the Borough was a valid entity as 
against a collateral attack.18

THE CITY’S CHARTER

Jefferson argues also that the sewer 
transfer was and is invalid, because the 
City’s home rule charter prohibits the sale 
or disposition of the City’s utility assets 
unless three-fifths of the City’s voters ap­
prove the disposition.10 No election wns 
held.-0

The Borough contends that the City's 
charter is over-ridden by state law in this 
area.21 In particular, the Borough relics 
on former22 AS 7.15..310, which provides in 
part:
"No city of any class, whether home rule 
or not, within an organized borough,

19. The C ity  of Anchorage has adopted n home 
rule charter which provides in § 13.-1:

“The counsel mny sell, lease or otherwise 
dispose of a municipal u tility  or of property 
and interest in property used or useful in 
the operation of n u tility  only nftcr a prop­
osition to do so is npproved by three- 
fifths of the electors of the c ity  voting on 
the proposition."

20. The Borough makes no claim thut the 
nrcawiilc sewer election of 1966 satisfied 
tho city charter requirement.

21. The C ity  joins the Borough in making this 
contention.

22. This controversy must be decided with ref­
erence to the former statutes, see n. 5, supra, 
governing transfer of powers because Ch. 118,
S.L.A.1972 Imd u snvings clause:

" A  right or liab ility  o f a home rule or 
general law  c ity or borough existing on 
September 10, 1972 is not affected by the 
enactment of this A c t . "
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may exercise any areawide power pro­
vided in this section . . . once that 
power is being exercised by an organized 
borough.’’ 23

This court has dealt with conflicts be­
tween state law and a municipal home rule 
charter or ordinance in several cases.24 
The starting point for an analysis of this 
issue must be found in the Alaska constitu­
tion, Art. X, § 11:
“ A home rule borough or city may exer­
cise all legislative powers not prohibited 
by law or charter.”

The authors of this provision hoped that 
its simple language and sweeping grant of 
power would enable home rule municipali­
ties to meet a multitude of legislative needs 
without depending on specific grants of 
power from a state legislature.23 They 
were aware of the difficulties encountered 
in other jurisdictions where delegations of 
power to local government units were con­
ferred in terms, such as “matters of local

23. Among the powers “provided in this sec­
tion " are those transferred from city to 
borough pursuant to A S  7.15.350. which pro­
vides in pnrt:

“Second class boroughs acquire additional 
areawide powers in the same manner pro­
vided by §§ 710-800 of this chapter . . .
except that the vote on the question is area- 
w ide ."

24. I t  has been claimed our approach has not 
nlwnys been entirely consistent. See Sharp, 
Home Rule in A la skn : A  Clash Between the 
Constitution and the Court, 3 U .S .L .A .—  
Alaska L .R . 1 (1073).

25. A r t .  X ,  section 1, the introductory section 
on home rule in the Alaska constitution reads:

“The  purpose of this article is to provide 
for maximum local self-government w ith  a 
minimum of locul government units, and to 
prevent duplication of tax-levying juris­
diction. A  liberal construction shall be
given to the powers of loro! government 
un its."

26. See Sharp, supra, note 2^ at 3. Most
courts fail to distinguish between the types
of home rule provisions. The provisions of 
other jurisdictions described in the text arc 
sometimes designated as "shield" or "p ro ­
tection" provisions and usually require a 
court's determination of whether an exercise 
of municipal [tower is statewide or local in 
nature, when such exercise of power con-

concern” or “ of local affairs," which were 
intended to create an exclusive sphere of 
municipal action free from any intrusion 
by the state legislature.26 Attempts by the 
courts in those jurisdictions to resolve con­
flicts between local enactments under such 
limited delegations of authorit’ and state 
statutes relating generally to the same sub­
ject have often led to r- ’’•'sion and 
inconsistencies.21 Then too, yjme com­
mentators have suggested that constitution­
al or statutory home rule provisions had 
been rendered ineffective in other states 
because of restrictive court decisions.2* 
With this all before them the constitutional 
delegates undertook to give Alaska home 
rule municipalities a wide range of powers 
to meet the differing needs of the varied 
and scattered communities of this state. It 
was hoped that the constitutional delega­
tion of authority to local government units 
under the terms of Art. X, § 11 would lead 
the courts of this jurisdiction to take a 
new and independent approach when con­

flicts with a state statute. Alaska's homo 
rule provision is u “grant" or "sword" of 
legislative power given to the municipality to 
be exercised as long as it is not prohibited 
by law. Art. X. S 11.

Th is  difference between “shield" and 
“sword" provisions wns im plicitly recognized 
in Rubey v. C ity  of Fairbanks. 450 P.2d 470. 
475 (Alnskn 1969) where the court declined 
to follow California 's pre-emption-by-stnte- 
occupntion-of-the-field doctrine because of the 
difference between California 's and Alaska's 
home rule provisions. California’s provision 
is n combination “shield" and “sword", while 
Alaska 's is solely n "sw ord". See Duva ll, 
Delineation of the Powers of the Alnska Home 
Rule C ity :  The  Need for a Beginning, 8 
A laska L .J . 232, 233-35 (Oct. 1070) ; Sato 
& Van Alstyne, Stnte and Local Government 
Ln w  210-21.8 (1970).

27. Aluskn Legislative Council and Local A f ­
fairs Agency. F inn l Report on Borough G ov­
ernment, 36 (1961).

28. Sec Fordhnm &  Asher, Home Rule Powers 
in Theory and Practice, 0 Ohio S t.L .J . IS  
(1948) : Richland, Courts N u llify  Home Rule, 
44 N 'nt’l M un.Rev. 565-70 (1955) : Sato, 
"M un ic ipa l A ffa irs” in California, 60 Cal. 
L .Rev. 1055 (1972). Hut see also Saudalow, 
The Lim its of Municipal Powers Under Horne 
R u le ; A  Role for the Courts, 48 M inn .L .R . 
043 (1963-64).
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flicts inevitably arose between the inunic-’ 
palities and the state.29 The foundation 
for this new approach has been laid in the 
past decisions of this court which have fa­
vored the exercise of legislative powers by 
local government units.30
[11] However, to say that home rule 

powers are intended to be broadly applied 
in Alaska is not to say that they are in­
tended to be pre-eminent. The constitu­
tion's authors did not intend to create “city 
states with mini-legislature.” 31 They 
wrote into Art. X, § 11 the limitation of 
municipal authority "not prohibited by law 
or charter.” The test we derive from 
Alaska’s constitutional provisions is one of * 
prohibition, rather than traditional tests 
such as statewide versus local concern.32 
A municipal ordinance is not necessarily 
invalid in Alaska because it is inconsistent 
or in conflict with a state statute. The 
question rests on whether the exercise of

29. .S'cc Slmrp. Home Rule in Alaska, supra, 
note 2.^ at 22-27.

30. See Lien v. C ity  of Ketchikan. 383 P.2d 
721-723 (Alaska 1063) : C ity  of Juneau v. 
Hixson. 373 P.2d 743 (Alaska 1002) : Rubey 
v. C ity  of Fairbanks, 450 P.2d 470-475 
(Alaska 1900).

31. Duvall. Delineation of the Powers of the 
Alaska Home Rule C i t y : The Need for a 
Loginning, S Alaska L .J .  232, 240 (Oct. 
1970).

32. Sec Sliurp, supra note 25, nt 30-31; D u ­
vall, supra note 27 nt 235, 237-239. In  
Rubey v. C ity  of Fairbanks, 456 P.2d 470, 
•175 (Alaska 19091 this court recognized a 
prohibition test for conflict resolution be­
tween state and local legislation:

“Artic le X ,  section 11 of the Alaskn con­
stitution provides that a home rule city, such 
ns Fnirbnnks, 'may exercise all legislative 
powers not prohibited by law or by char­
ter.’ There is no legislative enactment in 
A ln ika  that expressly prohibits a home rule 
city from making assignation n criminal 
offense. W e  do not find such prohibition 
from the fact that the Alaska legislature 
hns extensively covered the field of sexual 
offenses. W e  believe there would have to be 
some additional factor from which the in­
tent of the legislature to prohibit local 
regulation in this area could be rcuson- 
nbly inferred. W e  are not aware of nny 
such factor in this ease."

authority has been prohibited to municipal­
ities. The prohibition must be either by 
express terms or by implication such as 
where the statute and ordinance are so 
substantially irreconcilable that one cannot 
be given its substantive effect if the other 
is to be accorded the weight of law.33

[12] In this case we find the prohibi­
tion to be express. The statutes estab­
lished a procedure by which certain city 
powers could be transferred to a second 
class borough and precluded a city from 
exercising a power once that power was 
being exercised areawide.34

This then presents a clear case in which 
statutory authority overrides a provision in 
a home rule charter. Our conclusion is 
consistent with the new municipal code, 
which retains in large measure the relevant 
statutory provisions we have found con­
trolling in this case.35

33. W e  reaffirm our rejection of the doctrine 
of state pre-emption by "occupying the field." 
W e will not read into a .scheme of statutory 
provisions any intention to prohibit the ex­
ercise of home rule authority in that uren of 
the law. i f  the legislature wishes to “ pre­
em pt" an entire field, they must so state. 
Sec Rubey v. C ity  of Fairbanks, 456 P.2d 
479 (Alaska 1969).

W o note that the legislature hns done this 
in its new T itle  29. M unicipal Code. A S  29.- 
13.100 provides in p a r t :

"O n ly  the following provisions of this title 
apply to home rule municipalities as pro­
hibitions on acting otherwise tlinn as pro­
vided."

34. Formerly A S  7.15.350: A S  7.15.310. The 
statutes further provided that such boroughs 
(of which die Anchorage borough is one) 
shall acquire city powers in the mnnner pro­
vided in A S  7.15.710-7.15.800, except thnt 
the vote on the question is areawide.

A S  7.15.710-7.15.800 provided for the fil­
ing of n petition by the borough w ith  the 
Loenl A ffa irs Agency (now the Dept, of 
Community and Regional A ffa irs), review of 
the npproved (as to form) petition by the Lo ­
cal Boundary Commission, n hearing on the 
petition held by the Local Boundary Com­
mission, nnd finally nn election on the pro­
posal.

35. A S  29.33.010(b) (exercise of areawide 
borough powers) ; A S  29.33.290(c) (acquisi-

!

! i

;! ■
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Our decision in the case at bar is in ac­
cord with this court's opinions relating to 
cases of tv nflict between local ordinances 
and state enactments, In Lien v. City of 
Ke’ hikan,36 we held that the home rule
..visions of the state constitution validat­

ed a lease of a hospital to a charitable 
non-profit corporation despite non-compli­
ance with a state statute governing leases 
by municipalities. The statute was held in­
applicable and not a limitation upon the 
city’s home rule authority, the source of 
which is found in Article X, section 7 of 
Alaska’s constitution.

In Chugach Electric Association v. The 
City of Anchorage 37 the issue was wheth­
er the City of Anchorage could block the 
electric association from providing electri­
cal service to a customer within the asso­
ciation’s service area. The Alaska Public 
Service Commission had previously grant­
ed the association a certificate of conve­
nience and necessity to prov. ;e electrical 
service within certain areas of the city. 
The City refused to issue to the Associa­
tion a building permit on the grounds that 
the City's own electrical utility could better 
serve the customer. We resolved the con­
flict by application of a rule requiring the 
local enactment to yield where it directly 
or indirectly impeded implementation of 
statutes which sought to further a specific 
statewide policy. This court discerned in 
the statute a strong policy in favor of 
treating regulation of public utility service 
areas as a matter of statewide concern. 
The situation was one in which locally cre­
ated variations from state regulation could 
have affected public utilities beyond the lo­
cal area. In these circumstances we found 
a legislative intent that regulated utilities 
were to be within the exclusive jurisdiction 
of the Public Service Commission to the 
extent that such jurisdiction was conferred

tion of additional nrenwide powers). Those 
are enumerated as specific; prohibitions to 
municipalities in A S  29.13.100. See note 34 
supra.

36. 383 P.2d 721 (Alaskn 1963).

37. 4 'G  P.2d 115 (Alaska 1970).

upon the Commission. Accordingly, mu­
nicipalities were prohibited from regulating 
the same utilities to the extent of the Com­
mission’s proper jurisdiction.
In Macauley v. Hildebrand38 a state" 

statute permitted borough assemblies to 
centralize by ordinance their school district 
accounting systems with other borough op­
erations with school board consent. An 
ordinance of the City and Borough of Ju­
neau required the Juneau School District 
to centralize the district’s accounting sys­
tem without the school board's consent. 
Although the statutory prohibition in ;l/a- 
caulcy was direct, this court offered anoth­
er reason for striking down the questioned 
ordinance. The statute involved in Macau­
ley was an express delegation by the state 
legislature to municipal corporations of a 
constitutionally mandated legislative 
power.39 We reasoned that the language 
of the state constitution mandating mainte­
nance of a school system by the state vest­
ed the legislature with pervasive control 
over public education. Thus, home rule 
municipalities were precluded from exer­
cising power over education unless, and to 
the extent, delegated by the state legisla­
ture ; and the local ordinance was therefore 
overriden by the statute.
Affirmed.

CONNOR, J., concurs separately.

CONNOR, Justice (concurring separate­
ly ).
I agree with the majority opinion, but 

wish to add some observations about judi 
cial method in resolving conflicts between 
state statutes and municipal ordinances. 
More particularly I wish to discuss the "lo­
cal activities rule” , and the place it has in 
the process of determining the validity of 
ordinances of a home rule municipality.

38. 491 P.2<1 120 (Alaska 1971).

39. Alnskn Const., Art. V I I ,  § 1:
The legislature shall by general law  es­
tablish anil maintain a system of public
schools open to all children of the State.
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Ci-

There is no question that we must ad­
here to the policy expressed in the consti­
tution which requires that we give a broad 
reading to the powers of home rule cities 
and boroughs. That in itself poses no d if­
ficulty. This general policy, however, will 
not solve the real problem, which lies in 
the inherent potentiality of conflict be­
tween statutory law enacted by the legisla­
ture and local ordinances.
One possible solution is to hold that only 

where the legislature has expressly de­
clared its intention to prohibit the exercise 
of municipal powers should we declare mu­
nicipal ordinances void. Such an approach 
would have the advantage of simplicity. 
Unfortunately, such a mechanical jurispru­
dential technique is so simple that it would 
not serve the needs of the public. In ex­
treme cases it probably would not survive 
constitutional attack.1
The state legislature has expressly pro­

hibited the exercise of total local power in 
such areas as taxation, AS 29.73.040, AS 
29.53.350, AS 29.53.400; utilities regula­
tion, AS 29.48.040-29.48.100; security for 
bonds, AS 29.58.180(b); municipal elec­
tions, AS 29.28.010, AS 29.2S.020(b)-29.- 
28.030; and other matters of general state 
concern. Sec, AS 29.13.100. It is naive, 
however, to expect that these prohibitions 
contemplate each and every matter in which 
the legislature would properly wish to re­
strict local power. A home rule concept 
which relies only on express prohibition to 
define the scope of local power presuppos­
es a degree of legislative foresight and 
draftsmanship ability which is completely 
unrealistic. See Duvall, Delineation of the 
Powers of the Alaska Home Rule City: 
The Need for a Beginning, 8 Alaska Law 
Journal 232, 239 (1970).
For example, the Uniform Commercial 

Code, AS 45.05.002 et seq., and the Insur­

I. Examples nrc Turner v. Staggs, 510 P.2d 
879 (Xev.1973), nml Reich v. State H ighway 
Department, 380 M ich. 617, 104 N .W .2d  
700 (1972). These cases concern municipal 
ordinances barring suit by tort claimants un­
less notice is given w ithin a certain period of 
time following the in jury. Because the time 
periods provided by ordinance were shorter

ance Code, AS 21.03.010 et seq., enacted by 
the legislature, no doubt were meant to op­
erate upon a statewide basis, though noth­
ing in those codes expressly prohibits mu­
nicipal legislation in the field of commer­
cial law or insurance law. Yet to say that 
a home rule city could alter the operation 
of such comprehensive statutory systems 
would be intolerable. Transactions whose 
reliability is vital to a functioning economy 
would become unsettled, to the detriment 
of the business community and the citizen­
ry of the state. A conflict between the city 
and the state could not be ignored in this 
type of situation, despite the absence of an 
express prohibition.
In such instances the courts must resolve 

the conflict. There is no escape from our 
duty to adjudicate legal claims which arise 
from two constitutional provisions of equal 
dignity, i. e., the grants of power to both 
the legislature and to home rule cities.
The question, then, is not the propriety 

of judicial action or abstention. Rather, the 
problem is what methods should be em­
ployed by courts when presented with those 
conflicts between municipal ordinances and 
state statutes which will inevitably occur. 
As with many questions of public law, the 
answer is to be found through an analysis 
and weighing of the various social and gov­
ernmental interests which bear upon such a 
conflict.
One test we have used in determining 

whether the ordinance or the statute must 
yield, is the “ local activities rule." This 
test, as applied in Chugach Electric Asso­
ciation v. City of Anchorage, 476 P.2d 115 
(Alaska 1970), and Macauley v. Hilde­
brand, 491 P.2d 120 (Alaska 1971), should 
not be regarded, as it has been by one 
commentator,2 as the rule the framers of 
the constitution rejected in establishing a 
broad home rule policy. Rather, it should

than the statutory period of lim itation ap­
plicable to claimants against private persons, 
the ordinances were in these cases held un­
constitutional as denying to tort claimants 
the equal protection of the laws.

2. See, Sharp, Home Rule in A la s k a : A  Clash 
Between the Constitution and the Court, 3 
U C L A  Alaska La w  Review  1, 53 (1973).
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be recognized as a realistic tool by which 
to interpret this policy. The "local activi­
ties rule" requires the court to focus upon 
whether the particular subject under con­
sideration is of such statewide concern that 
the exercise of municipal power is incon­
sistent with the effectuation of statewide 
policy, as expressed by statute. Some mat­
ters are obviously of statewide concern, 
some less so. Some matters are so tradi­
tionally and readily classified as matters of 
local government that there will be no d if­
ficulty in finding that they are within mu­
nicipal competence. Here, too, the munici­
pal code adopted by the legislature is of 
great help in delineating the areas of per­
missible local action.
Inevitably, there will be cases which fall 

within a gray area. As to those the courts 
must attempt to balance competing inter­
ests, bearing in mind the constitutionally 
stated policy of permitting maximum home 
rule and yet preventing the chaotic state 
of affairs which would result if each home 
rule municipality were allowed to legislate 
as though it were a feudal city-state. 
When dealing with cases in the gray area, 
the courts must strike a balance as best 
they can, after careful consideration of the 
competing interests and public policies 
which bear upon the outcome. Thus in 
Chugach Electric Association, supra, 476

P.2d at 123, we spoke of balancing “ the 
needs of the entire state against the desira­
ble autonomy which only home rule can 
provide." The ultimate question, of 
course, is whether, from an examination of 
the statutes, a prohibition against home 
rule powers can be discerned, either ex­
pressly or by implication. Fortunately, if 
the judicial decision in such cases is unac­
ceptable, relief may still be sought from 
the legislature, which can, if it chooses, al­
ter the determination. A judicial decision 
of such a question is not, therefore, the 
end of the controversy.

Those who advocate that the conflict be­
tween statutes and ordinances should be re­
solved by simply holding in favor of home 
rule in all instances where the legislature 
has not stated an express prohibition are 
seeking an illusionary, unworkable solution 
to a problem which is quite complex and 
which is, like many things in modern life, 
not susceptible to decision by mere slogans 
or mechanical formulae. “The price of 
certainty is too high when it involves a 
failure to face the real policy questions 
involved." 3

I favor the "local activities rule” applied 
in Macaulcy and Cliugacli, for the rule is, 
in my opinion, a useful one in resolving 
the conflict between statute and ordinance.

3. Calif. Governor's Comm 'n ou the La w  of Preemption. Report and Recommendations, 0 
(1907), cited in Duvall, supra, at 244.
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O n ly  th e  fo llo w in g  p ro v is io n s  o f  thi;. 4 e  a p p ly  to  h o m e  ru le  m u n ic ip a li t ie s  as p ro h ib itio n s  
on  a c tin g  o th e rw is e  th a n  as p ro v id e d . T h e s e  p ro v is io n s  s u p e rse d e  e x is t in g  a n d  p ro h ib it  fu tu re  
h o m e  ru le  e n a c tm e n ts  th a t p ro v id e  o th e rw ise :

(1) A S  2 9 .0 5 .1 4 0  (tra n s itio n );
(2) A S  2 9 .0 6 .0 1 0  (c h a n g e  o f  m u n ic ip a l n a m e );
(3) A S  2 9 .0 6 .0 4 0  - 2 9 .0 6 .0 6 0  (a n n e x a tio n  a n d  d e ta c h m e n t) ;
(4) A S  2 9 .0 6 .0 9 0  - 2 9 .0 6 .1 7 0  (m e rg e r  a n d  c o n s o lid a tio n ) ;
(5) A S  2 9 .0 6 .1 9 0  - 2 9 .0 6 .4 2 0  (u n if ic a tio n  o f  m u n ic ip a li tie s ) ;
(6) A S  2 9 .0 6 .4 5 0  - 2 9 .0 6 .5 3 0  (d is so lu tio n ) ;
(7 ) A S  2 9 .1 0 .1 0 0  (c h a r te r  a m e n d m e n t) ;
(8) A S  2 9 .2 0 .0 1 0  (c o n f lic t  o f  in te re s t) ;
(9) A S  2 9 .2 0 .0 2 0  (m e e tin g s  p u b lic ) ;
(1 0 ) A S  2 9 .2 0 .0 5 0  ( le g is la tiv e  p o w e r);
(11 ) A S  2 9 .2 0 .0 6 0  - 2 9 .2 0 .1 2 0  (a s se m b ly  c o m p o s itio n  a n d  a p p o r tio n m e n t) ;
(1 2 ) A S  2 9 .2 0 .1 4 0  (q u a lif ic a tio n s  o f  m e m b e rs  o f  g o v e rn in g  b o d ie s);
(1 3 ) A S  2 9 .2 0 .1 5 0  (te rm  o f  o ffice );
(1 4 ) A S  2 9 .2 0 .2 2 0  (e x e c u ti\  c p o w e r);
(1 5 ) A S  2 9 .2 0 .2 7 0 (e )  (o rd in a n c e  v e to  by  m a y o r);
(1 6 ) A S  2 9 .2 0 .6 3 0  (p ro h ib ite d  d is c r im in a tio n ) ;
(1 7 ) A S  2 9 .2 0 .6 4 0  (rep o rts ) ;
(1 8 ) A S  2 9 .2 5 .0 1 0 (a ) (1 0 )  (m u n ic ip a l e x e m p tio n  o n  c o n tra c to r  b o n d  re q u ire m e n ts ) ;
(1 9 ) A S  2 9 .2 5 .0 5 0  (c o d if ic a tio n );
(2 0 ) A S  2 9 .2 5 .0 6 0  (re so lu tio n s);
(2 1 ) A S  2 9 .2 5 .0 7 0 (e )  (n o tice s  o f  c e r ta in  c iv il a c tio n s) .
(2 2 ) A S  2 9 .2 5 .0 7 4  (su rch a rg e ).
(2 3 ) A S  2 9 .2 5 .0 8 0  (b re a s t-fe e d in g );
(2 4 ) A S  2 9 .2 6 .0 3 0  (n o tic e  o f  e le c tio n s ) ;
(,25) A S  2 9 .2 6 .0 5 0  (v o te r  q u a lif ic a tio n ) ;
(2 6 ) A S  2 9 .2 6 .2 5 0  - 2 9 .2 6 .3 6 0  (re c a ll) ;
(2 7 ) A S  2 9 .3 5 .0 2 0  (e x tra te rr ito r ia l ju r is d ic t io n ) ;
(2 8 ) A S  2 9 .3 5 .0 3 0  (e m in e n t d o m a in );
(2 9 ) A S  2 9 .3 5 .0 5 0  (g a rb a g e  and  s o lid  w a s te  se rv ic e s );
(3 0 )  A S  2 9 .3 5 .0 5 5  (lo c a l a ir  q u a lity  c o n tro l p ro g ra m );
(3 1 )  A S  2 9 .3 5 .0 6 0  (fra n c h ise s  and  p e rm its ) ;
(3 2 ) A S  2 9 .3 5 .0 7 0  (p u b lic  u tilitie s ) ;
(3 3 ) A S  2 9 .3 5 .0 8 0  (a lc o h o lic  b e v e ra g e s ) ;
(3 4 )  A S  2 9 .3 5 .0 9 0 (b )  (ce rta in  v a c a tio n s  o f  r ig h ts -o f -w a y  p ro h ib ite d ) ;
(3 5 ) A S  2 9 .3 5 .1 2 0  (p o s t  aud it);
(3 6 )  A S  2 9 .3 5 .1 3 1  (e n h a n c e d  911 sy s te m );
(3 7 ) A S  2 9 .3 5 .1 4 5  (re g u la tio n  o f  f ire a rm s);
(3 8 )  A S  2 9 .3 5 .1 6 0  (e d u c a tio n );

Sec. 29.10.200. Limitation of home rule powers.
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(3 9 ) A S  2 9 .3 5 .1 7 0 (b )  (a s s e s s m e n t a n d  c o lle c tio n  o f  tax es);
(4 0 ) A S  2 9 .3 5 .1 8 0 (b )  ( la n d  u se  re g u la tio n );
(4 1 ) A S  2 9 .3 5 .2 5 0  (c it ie s  in s id e  b o ro u g h s );
(4 2 ) A S  2 9 .3 5 .2 6 0  (c it ie s  o u ts id e  b o ro u g h s);
(4 3 ) A S  2 9 .3 5 .3 4 0  (a c q u is it io n  o f  a re a w id e  p o w e r);
(44 ) A S  2 9 .3 5 .5 0 0  - 2 9 .3 5 .5 9 0  (h a z a rd o u s  m a te r ia ls  a n d  w a ste s);
(4 5 ) A S  2 9 .4 0 .1 6 0 (a )  - (c) ( ti t le  to  v a c a te d  a reas);
(4 6 ) A S  2 9 .4 0 .2 0 0  ( s u b d iv is io n s  o f  s ta te  land );
(4 7 ) A S  2 9 .4 5 .0 1 0  - 2 9 .4 5 .5 7 0  (p ro p e r ty  tax es );
(4 8 ) A S  2 9 .4 5 .6 5 0 (c ) , (d ), (e ), a n d  (f) (sa le s  a n d  u se  tax );
(4 9 ) A S  2 9 .4 5 .7 0 0 (d )  (sa le s  a n d  u se  tax );
(5 0 ) A S  2 9 .4 5 .8 1 0  (e x e m p tio n  fro m  m u n ic ip a l ta x a tio n );
(5 1 ) A S  2 9 .4 6 .0 1 0 (b )  (e x e m p tio n  fro m  m u n ic ip a l a sse ssm e n t) .
(5 2 ) A S  2 9 .4 7 .2 0 0 (b )  (s e c u r ity  fo r  b o n d s);
(5 3 ) A S  2 9 .4 7 .2 6 0  (c o n s tru c tio n ) ;
(5 4 ) A S  2 9 .4 7 .4 7 0  (a ir  c a rr ie rs ) ;
(55 ) A S  2 9 .6 0 .0 5 0 (a )  ( lim ita t io n  o n  c o m p u ta tio n  a n d  u se  o f  p a y m e n t) ;
(56 ) A S  2 9 .6 0 .1 2 0 (a )  a n d  (c) (p r io r ity  rev e n u e  sh a rin g  fo r  h e a lth  fa c il i t ie s  a n d  h o s p ita ls ) ;
(57 ) A S  2 9 .6 5  (g en e ra l g ra n t  lan d );
(58 ) A S  2 9 .7 1 .0 4 0  (p ro c u re m e n t p re fe re n c e  fo r  s ta te  a g ric u ltu ra l a n d  f is h e r ie s  p ro d u c ts ) ;
(5 9 ) A S  2 9 .7 1 .0 5 0  (p ro c u re m e n t p re fe re n c e  fo r rec y c led  A la s k a  p ro d u c ts ) .

(§ 6 ch  7 4  S L A  1985; a m  § § 1 , 2  ch  38  S L A  1986; am  § 6  ch  7 0  S L A  19 86 ; a m  § 12 c h  8 0  S L A
1986; am  § 3 ch  108 S L A  1986; am  § 4 9  ch  14 S L A  1987; am  § 1 ch  3 0  S L A  1988 ; am  § 2  ch
63 S L A  1988; am  § 1 ch  6 4  S L A  1988; am  § 3 ch  57  S L A  1993; am  § 5 ch  7 4  S L A  19 93 ; a m  § 1 
ch  2 9  S L A  1994; am  § 1 ch  7 5  S L A  1997; am  § 7 ch  5 6  S L A  1998; arn  § 3 c h  78  S L A  19 98 ; am  
§ 4  ch  104 S L A  1998; a m  § 1 c h  107 S L A  1998; am  § 2 ch  9 4  S L A  1999)

Revisor's notes. R eo rg a n iz e d in 1986 and 1998 to res to re num e ric a l o rd e r to th e re fe re n ce d
p ro v is io ns . P a rag rap h (53 ) w as ena c te d as (49) and renum be red as (50 ) in 1988 , (52 ) in 1993 , and aga in 
in 1994 . P a rag rap h s (27 ) an d (32 ) w e re ea ch enac te d as (51) and ren um be re d in 1993 . P a ra g ra p h (48) 
w as enac te d as (53) and re n um be re d in 1994 . P a rag rap hs (21 ), (22 ), and (49 ) w e re all e n a c te d as (54 );
(23) was ena c te d as (21 ); and (50 ) w as enac te d as (55 ). R enum be red in 1998 , a t w h ic h tim e fo rm e r
(21 )-(45 ) w e re ren um be red as (2 4 )-(4 8 ), respec tive ly , and fo rm e r (46 )-(5 3 ) w e re re n um be re d as (51 )-(58 ), 
respec tive ly .

T h e re fe re n ce to "AS 29 .2 5 .0 7 4 " in pa rag raph (22 ) w as sub s titu te d fo r "AS 29 .2 5 .0 7 2 " in 1998 to 
re fle c t th e 1998 re n um be rin g o f th a t se c tio n .

P a rag rap h (34) w as en a c te d as (59 ). R enum be red in 1999 , a t w h ich tim e fo rm e r pa ra g ra p h s
(34 )-(58 ) w e re ren um be red as (3 5 )-(5 9 ).

E f fe c t o f a m e n d m e n ts . T h e firs t 1993 am endm en t, e ffe c tive Ju n e 9 ,1 9 9 3 , a d d e d p a ra g ra p h (32 ).

T he se co n d 1993 am en dm en t, e ffe c tiv e Ju n e 2 6 ,1 9 9 3 , added pa rag raph (27 ).

T h e 1994 am endm en t, e ffe c tiv e M a y 8 ,1 9 9 4 , added p re sen t pa rag rap h (48 ).

T h e 1997 am en dm en t, e ffe c tiv e Ju ly 1, 1997 , sub s titu te d "p rio r ity revenue s h a r in g " fo r "s ta te a id " in

2

© 2000 by The Stale of Alaska and Matthew Bender & Company, Inc., one of the LEXIS Publishing™ companies. All rights reserved.



T he firs t 1998 am en dm en t, e ffe c tive A u g u s t 2 7 ,1 9 9 8 , added pa rag rap h (22 ).

T h e se co n d 1998 am endm en t, e ffe c tiv e S ep tem be r 6, 1998 , added pa rag rap h (23 ) and re n um be red 
the su b se q u e n t p a ra g ra p h s acco rd ing ly .

T h e th ird 1998 am en dm en t, e ffe c tive Ju n e 1 8 ,1 9 9 8 , added pa ra g ra p h s (49 ) and (50 ).

T h e fo u r th  1998 am en dm en t, e ffe c tiv e Ju ly 1 ,1 9 9 8 , ad de d pa ra g ra p h (21 ).

T h e 1999 am en dm en t, e ffe c tive Ju ly 1 0 ,1 9 9 9 , added pa ra g ra p h (34 ).

3
paragraph (50).
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(a) A  se rv ic e  a re a  to  p ro v id e  sp e c ia l se rv ic e s  in  a  b o ro u g h  m a y  b e  e s ta b lis h e d , o p e ra te d , 
a lte re d , o r  a b o lis h e d  b y  o rd in a n c e . S p e c ia l se rv ic e s  in c lu d e  s e rv ic e s  n o t p ro v id e d  o n  an  a re a w id e  
o r  n o n a re a w id e  b a s is  in th e  b o ro u g h , o r  a  h ig h e r  o r  d if fe re n t  lev e l o f  s e rv ic e  th a n  th a t p ro v id e d  
on  an a re a w id e  o r  n o n a re a w id e  b as is . T h e  b o ro u g h  m a y  in c lu d e  a  c ity  in a  s e rv ic e  a re a  i f

(1) th e  c ity  a g re e s  by  o rd in a n c e ; o r
(2 ) a p p ro v a l is g ra n te d  by  a m a jo rity  o f  v o te rs  re s id in g  in  th e  c ity , a n d  b y  a  m a jo r i ty  o f  v o te rs  

re s id in g  in s id e  th e  b o u n d a r ie s  o f  th e  p ro p o se d  se rv ic e  a re a  b u t o u ts id e  o f  th e  c ity .
(b) A  n e w  se rv ic e  a re a  m ay  no t b e  e s ta b lish e d  if , c o n s is te n t  w ith  th e  p u rp o s e s  o f  A la sk a  

C o n st., a rt. X , th e  n e w  se rv ic e  can  be  p ro v id e d  by  an  e x is t in g  se rv ic e  a re a , b y  a n n e x a tio n  to  a 
c ity , o r  b y  in c o rp o ra tio n  as a  city .

(§ 10 c h  7 4  S L A  1 985)

O p in io n s  o f a t to rn e y  g e n e ra l. W h ile  lo ca l em e rg e n cy p la n n in g d is tr ic ts m a y have th e sam e 
geog raph ica l bo un da r ie s as se rv ice a reas , th e d is tr ic ts and the LE PC s ca n n o t ta k e th e fo rm  o f se rv ice 
a reas . M a y 29 , 1992 O p . A tt'y G en .

Sec. 29.35.450. Service areas.
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T h e  a sse m b ly  m ay  lev y  o r  a u th o riz e  th e  lev y in g  o f  ta x e s , c h a rg e s , o r  a s se ssm e n ts  in  a  se rv ic e  
a re a  to  f in a n c e  th e  sp e c ia l se rv ic e s . If  th e  a sse m b ly  a u th o r iz e s  th e  levyii. $ o f  tax es , c h a rg e s , o r  
a sse ssm e n ts , th e  ra te  o f  ta x a tio n  a n d  the  is su a n c e  o f  b o n d s  a re  su b je c t  to  a sse m b ly  a p p ro v a l.

(§ 10 ch  7 4  S L A  1985)

Sec. 29.35.470. Financing.
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(a) A n  a n n u a l tax  o f  2 0  m ills  is  le v ie d  e ac h  tax  y e a r  b e g in n in g  Ja n u a ry  1, 19 74 , o n  th e  fu ll 
a n d  tru e  v a lu e  o f  ta x a b le  p ro p e rty  ta x a b le  u n d e r  th is  c h a p te r .

(b) A  m u n ic ip a li ty  m ay  levy  a n d  c o lle c t  a  ta x  u n d e r  A S  2 9 .4 5 .0 8 0  a t th e  ra te  o f  ta x a tio n  th a t 
a p p lie s  to  o th e r  p ro p e rty  tax ed  by  th e  m u n ic ip a lity . T h e  tax  sha ll b e  le v ie d  a t a  ra te  n o  h ig h e r  
th a n  th e  ra te  a p p lic a b le  to o th e r  p ro p e r ty  ta x a b le  by  th e  m u n ic ip a lity . A  m u n ic ip a li ty  m a y  n o t 
e x e m p t f ro m  ta x a tio n  p ro p e rty  a u th o r iz e d  to  b e  ta x e d  u n d e r  th is  c h a p te r . E x e m p tio n s  sh a ll b e  
l im ite d  to  th o s e  in A S  2 9 .4 5 .0 3 0 , 2 9 .4 5 .0 5 0 , a n d  A S 4 3 .5 6 .0 2 0 .

(c) I f  th e  to ta l v a lu e  o f  a sse sse d  p ro p e r ty  o f  a m u n ic ip a lity  ta x in g  u n d e r  A S  2 9 .4 5 .0 8 0 (c )  
e x c e e d s  th e  p ro d u c t o f  22 5  p e rc e n t o f  th e  a v e ra g e  p e r  c a p ita  a sse sse d  fu ll a n d  tru e  v a lu e  o f  
p ro p e r ty  in  th e  s ta te , to  be  d e te rm in e d  b y  th e  d e p a r tm e n t  a n d  rep o rte d  to  e ac h  m u n ic ip a li ty  b y  
Ja n u a ry  15 o f  e a c h  y ea r, m u ltip lie d  by  th e  n u m b e r  o f  re s id e n ts  o f  th e  ta x in g  m u n ic ip a lity , th e  
d e p a r tm e n t sh a ll  d e s ig n a te  th e  p o rtio n  o f  th e  tax  b a se  a g a in s t  w h ich  th e  lo ca l tax  m a y  b e  a p p lie d .

(d) A  tax  p a id  to  a  m u n ic ip a lity  u n d e r  A S 2 9 .4 5 .0 8 0  o r  fo rm e r  A S  2 9 .5 3 .0 4 5  on  o r  b e fo re  
Ju n e  3 0  o f  th e  ta x  y e a r  sh a ll be  c re d ite d  a g a in s t  th e  tax  le v ie d  u n d e r (a) o f  th is  s e c tio n  fo r  th a t tax  
y ea r. If, h o w e v e r , a tax  is n o t p a id  to  a  m u n ic ip a li ty  u n til  a f te r  Ju n e  3 0  o f  th e  ta x a b le  y ea r, the  
d e p a r tm e n t u p o n  a p p lic a tio n  sh a ll re fu n d  to  th e  ta x p a y e r  the  a m o u n t o f  ta x  p a id  to  th e  
m u n ic ip a li ty  u n d e r  A S  2 9 .4 5 .0 8 0  o r  fo rm e r  A S 2 9 .5 3 .0 4 5 . T h e  c re d it o r  re fu n d  o f  ta x e s  p a id  to  a 
m u n ic ip a li ty  m a y  n o t e x c ee d  the  to ta l a m o u n t o f  tax  le v ie d  b y  the d e p a r tm e n t u p o n  th e  ta x p a y e r  
fo r  th e  tax  y e a r , u n d e r  (a) o f  th is  se c tio n .

(§ 1 ch  1 F S S L A  1973; am  § 7 ch 159 S L A  1975; am  §§ 1, 2 ch  107 S L A  1976; a m  §§ 6 9  - 71 
ch  7 4  S L A  1 98 5)

O p in io n s  o f a t to rn e y  g e n e ra l. M un ic ip a l ta x o rd in a n ce w h ich es ta b lis h e d th re e d iffe re n tia l ta x 
zones bu t le v ie d a h ig h e r m ill ra te in T a x Z on e III, a zon e co n s is tin g en tire ly o f oil and gas p ro p e rty ow ned 
by A ly e s ka an d a s s e s s e d by th e S ta te o f A la s ka , D e p a r tm e n t o f R evenue , u n de r AS 43 .5 6 , v io la te d the 
un ifo rm  ra te p ro v is io n o f sub se c tio n (b). D e cem be r 8, 1986 O p . A tt'y Gen.

In th e e ve n t th a t c rea tio n o f a tax zone c o n s is t in g en tire ly o f o il and gas p ro p e rty w as p ro p e r and was 
th e re b y ta x e d a t a h ig h e r m ill ra te than o th e r p ro p e rty in th e c ity unde r AS 29 .4 5 .5 80 be ca u se it re ce ived 
d iffe re n t s e rv ic e s th an those gene ra lly p ro v id e d in th e c ity , th e m un ic ip a lity ’s co lle c tio n o f th e h ig h e r ta x 
from  A ly e s k a in 1986 fa ile d to m ee t the re q u irem e n t o f a ra tiona l re la tio n sh ip be tw een th e bene fits 
c o n fe rre d and th e cos ts to the ta xp a ye r in 1986 . D e cem be r 8 ,1 9 8 6  Op. A tt'y Gen.

A S 43 .5 6 p ro p e r ty annexed to a m un ic ip a lity a fte r th e s ta tu to rily p re sc r ib e d J a n u a ry 1 p ro pe rty 
a s s e s sm e n t d e ad lin e , bu t be fo re a m un ic ip a lity fin a liz e s its ta x roll, is ta xab le un de r AS 29 .4 5 .0 8 0 and th e 
ta x pa id to  th e m un ic ip a lity w ill be a c re d it a g a in s t th a t o il com pany 's co rp o ra te s ta te ta x fo r th a t yea r 
u n d e r s u b s e c t io n  (d) of th is sec tio n . M a rch 1 ,1 9 8 9  O p . A tt'y G en .

Sec. 43.56.010. Levy of lax.
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A  c ity  m a y  b y  o rd in a n c e  e s ta b lish , a lte r , a n d  a b o lish  d if fe re n tia l  tax  z o n e s  to  p ro v id e  a n d  
lev y  p ro p e r ty  tax es  fo r  se rv ic e s  n o t p ro v id e d  g en e ra lly  in  th e  c ity  o r  a  d if fe re n t  le v e l o f  se rv ic e  
th a n  th a t p ro v id e d  g en e ra lly  in the  c ity .

(§ 12 ch  7 4  S L A  1985)

O p in io n s  o f a t to rn e y  g e n e ra l. A lth o u gh th is se c tio n p e rm its a c ity to  le vy a d iffe re n tia l ra te in ta x 
zon es "fo r se rv ic e s not p ro v id e d ge ne ra lly in th e c i t y . . . " ,  s u c h an a rra n g em en t as to oil a n d gas p ro pe rty 
ap pe a rs to v io la te the un ifo rm ity p ro v is io n o f AS 43 .5 6 .0 1 0 (b ), w h ich s ta te s th a t a ta x on oil an d ga s 
p ro p e rty "sha ll be lev ied a t a ra te no h ig h e r than th e ra te ap p lic a b le to o th e r p ro p e r ty ta xa b le by th e 
m un ic ip a lity ." D e cem be r 8 ,1 9 8 6  O p. A tt 'y G en .

In th e e ve n t th a t c rea tio n o f a tax zone con s is tin g en tire ly o f o il and ga s p ro p e r ty w as p ro p e r an d w as 
th e re b y ta xe d a t a h ighe r m ill ra te th a n o th e r p ro pe rty in th e c ity u n de r th is se c tio n b e ca u se it re ce iv ed 
d iffe re n t se rv ic e s than th o se ge ne ra lly p ro v id e d in th e city , th e m un ic ip a lity 's c o lle c tio n o f the h ig h e r ta x 
from  A ly e s ka in 1986 fa ile d to  m ee t th e re q u irem en t o f a ra tio na l re la tio n sh ip be tw e e n th e bene fits 
c o n fe rre d and th e cos ts o f the ta xp a y e r in 1986 . D ecem be r 8, 1986 O p. A tt 'y G en .

Sec. 29.45.580. Differential tax zones.
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Section 11. Home Rule Powers.

A  h o m e  ru le  b o ro u g h  o r c ity  m ay  e x e rc is e  all le g is la tiv e  p o w e rs  n o t p ro h ib ite d  b y  law  o r  by  
c ha rte r.

O p in io n s  o f a t to r n e y  g e n e ra l. A hom e ru le m un ic ip a lity du ly in co rp o ra te d u n d e r th e law s o f A la s ka 
m ay es ta b lis h an d ope ra te a loca l hous ing au th o r ity so as to fa ll w ith in the d e fin it io n o f "p ub lic hous in g 
agen c ie s " u n d e r th e 1974 rev is ion o f the U n ite d S ta te s H ou s in g A c t o f 1937 , P .L . 93 -38 8 , 4 2 U .S .C .A . §§ 
1437, 1437a (6 ). F eb ru a ry 2 ,1 9 7 6  Op. A tt 'y G en .

M e re in co n s is te n c y w ith a s ta te s ta tu te is no t s u ff ic ie n t to in va lid a te a m un ic ip a l o rd in a n ce as 
un con s titu tio n a l. M a y 1 2 ,1 9 8 0  O p. A tt'y G en .

A hom e ru le c ity  has th e pow e r to enac t an o rd in a n ce e xem p tin g from  lo ca l ta xa tio n an y c la ss o f real 
pe rsona l p ro pe rty , if such an exem p tio n is no t p ro h ib ite d by the c ity 's hom e ru le cha rte r . 1969 O p . A tt'y 
Gen . No. 1.

A  P ro po s itio n 13 in itia tive w h ich reads : "T he m un ic ip a lity o f ________________m a y no t le v y and ta x fo r
an y pu rp o se in e x c e s s o f one pe rcen t o f th e asse s sed va lu e o f p ro pe rty w ith in the m un ic ip a lity " w ou ld , as 
a p ra c tic a l m a tte r, un con s titu tio n a lly im pa ir th e ob lig a tio n o f e x is tin g con tra c ts a n y m u n ic ip a lity has m ade 
to bo rrow  m o n e y by gene ra l ob liga tion bond s , and , add itio n a lly , w ou ld d ire c tly c o n flic t w ith th e po licy 
adop te d by AS 29 .5 3 .0 5 5 (now see AS 29 .4 5 .1 0 0 ) to le vy su ch ta xe s at su c h ra te s as a re requ ire d to 
rep ay ge ne ra l ob lig a tio n bonds ; as such , it w ou ld be vo id . A u g u s t 2 9 ,1 9 7 8  O p. A tt'y G en .

A m un ic ip a lity en a c tin g a loca l d is tr ic t coa s ta l m a na g em e n t p ro g ram  m a y re s tr ic t o r e x c lu d e a use of 
s ta te con ce rn w ith o u t fa llin g a fou l of th e con s titu tio n a l lim ita tio n s in th is se c tio n on th e e xe rc is e of 
m un ic ip a l a u th o r ity  if th a t re s tr ic tio n or exc lu s io n is re a sonab le , w ith in the m ean in g o f AS 46 .4 0 .0 7 0 (c ) . 
M ay 12, 1980 O p . A tt 'y G en .

M un ic ipa l a u th o r ity to regu la te oil and gas ac tiv itie s o f fe d e ra l le ssees de p e n d s upon w h e th e r the 
leases are o n -s h o re  o r o ff-sh o re . In the ca se o f th e fo rm e r, th e do c tr in e o f fe d e ra l p re em p tio n m ay p ro h ib it 
loca l coa s ta l zo n e o rd in a n ce s from  a ffe c tin g an y m easu re o f con tro l. In the ca se of th e la tte r, loca l coa s ta l 
m a na gem en t p ro g ram s w h ich a re app ro ved by th e A la s k a C oas ta l Po licy C oun c il an d th u s pa rt o f the 
A la s ka C o a s ta l M a na g em en t P rog ram  w ill b e com e one o f th e to u ch s to n e s in th e s ta te co n s is te n cy 
de te rm in a tio n re q u ire d by sec tio n 307 (c )(3 ) o f th e C oas ta l Z o n e M ana g em en t A ct, 16 U .S .C . § 1451 et 
seq . M ay 12, 1980 O p . A tt 'y Gen .
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Section 5. Service Areas.

S e rv ic e  a reas  to  p ro v id e  sp e c ia l se rv ic e s  w ith in  an  o rg a n iz e d  b o ro u g h  m a y  b e  e s ta b lish e d , 
a lte re d , o r  a b o lish e d  b y  th e  a s se m b ly , su b je c t to  th e  p ro v is io n s  o f  law  o r  c h a r te r . A  n e w  se rv ic e  
a rea  sh a ll n o t  b e  e s ta b lish e d  if, c o n s is te n t  w ith  the  p u rp o s e s  o f  th is  a r tic le , th e  n e w  se rv ic e  c a n  be  
p ro v id e d  b y  an e x is tin g  se rv ic e  a rea , b y  in c o rp o ra tio n  as a  c ity , o r  by  a n n e x a tio n  to  a  c ity . T h e  
a sse m b ly  m a y  a u th o r iz e  th e  le v y in g  o f  ta x e s , c h a rg e s , o r  a s se ssm e n ts  w ith in  a  s e rv ic e  a re a  to  
f in a n c e  th e  sp e c ia l se rv ic e s .

O p in io n s  o f a t to r n e y  g e n e ra l. T h e le g is la tu re cou ld e s ta b lis h sch oo l se rv ic e a re a s in an 
uno rg an ized bo rou gh by ge ne ra l law  su b je c t to th e re s tr ic tiv e lim ita tio n s o f th is se c tio n . 1961 O p . A tt'y 
G en . No. 24 .

A  hom e ru le c ity does no t ha ve un re in e d au th o r ity to c re a te se rv ic e a re a s and im po se a ta x ra te on 
tha t se rv ic e a re a w ith o u t com p ly in g w ith s ta tu to ry law . D e cem b e r 8 ,1 9 8 6  O p. A tt 'y G en .

A r t i c l e  X ,  S e c .  5 o f  t h e  A l a s k a  S t a t e  C o n s t i t u t i o n

© 2000 by The State of Alaska and Matthew Bender & Company, Inc., one of the LEXIS Publishing™ companies. All rights reserved.



rvi.. /0 9 /2001 15:53 MSB ATTORNEY’ S OFFICE •» 19074652040 NO.235 002

M A T A N U S K A -S U S IT N A  B O R O U G H
350 EAST DaHUA AVENTJB, PALMHR, Am UKA BBfl45^488 

Bobouqh Attorney's Office

F e b r u a r y  9 ,  2 0 0 1

H o u s e  J u d i c i a r y :
C h a i r :  R e p r e s e n t a t i v e  R o k e b e r g  
V ic e  C h a i r ,  R e p r e s e n t a t i v e  O g a n  
M e m b e r  R e p r e s e n t a t i v e  J a m e s  
M e m b e r :  R e p r e s e n t a t i v e  C o g h ll l  
M e m b e r :  R e p r e s e n t a t i v e  M e y e r  
M e m b e r :  R e p r e s e n t a t i v e  B e r k o w i tz  
M e m b e r :  R e p r e s e n t a t i v e  K o o k e s h  
S t a t e  C a p i to l
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

R e : S p o n s o r  S u b s t i t u t e  f o r  H o u s e  B ill  1 3  

D e a r  C o m m i t t e e  M e m b e r s :

A t  t h e  F e b r u a r y  6 , 2 0 0 1  t e l e c o n f e r e n c e  o n  S S H B  1 3  y o u  a s k e d  f o r  a n  
e x p l a n a t i o n  o f  t h e  c o n s t i t u t i o n a l  p r in c ip l e s  i m p l i c a t e d  b y  t h e  b i l l .  F i r s t  A r t ic le  X , 
§ 1 p r o v id e s  t h a t  t h e r e  s h o u l d  b e  a  m a x i m u m  lo c a l  s e l f - g o v e r n m e n t  w i t h  a  
m i n i m u m  o f  lo c a l  g o v e r n m e n t  u n i t s  to  p r e v e n t  d u p l i c a t i o n  o f  t a x  le v y in g  
j u r i s d i c t i o n s .  T h i s  s e c t i o n  a l s o  p r o v i d e s  t h a t  a  l i b e r a l  c o n s t r u c t i o n  s h a l l  b e  g iv e n  
to  t h e  p o w e r s  o f  l o c a l  g o v e r n m e n t  u n i t s .  S S H B  1 3  w ill  h a v e  t h e  e f f e c t  o f  
u n d e r m i n i n g  t h e  p r i n c i p l e s  e n u m e r a t e d  i n  t h i s  c o n s t i t u t i o n a l  r e q u i r e m e n t  b y  
l im i t in g  t h e  a b i l i t y  o f  m u n i c i p a l i t i e s  to  p r o v id e  a  m a x i m u m  s e l f - g o v e r n m e n t  w i th  
a  m i n i m u m  o f  l o c a l  g o v e r n m e n t  u n i t s ,  s i n c e  i t  w il l  h e  e x t r e m e ly  d i f f i c u l t  t o  a b o l i s h ,  
c o n s o l i d a t e  o r  a l t e r  s e r v ic e  a r e a s  s h o u l d  t h e  b i l l  p a s s .

T h e  B il l  a l s o  i m p l i c a t e s  A r t ic le  X  § 2 ,  w h i c h  p r o v id e s  t h a t  a l l  lo c a l  
g o v e r n m e n t  p o w e r s  s h a l l  b e  v e s t e d  i n  b o r o u g h s  a n d  c i t i e s .  T h e  s e r v ic e  a r e a s  a r e  
n o t  s e p a r a t e  g o v e r n m e n t s  t h a t  s h o u l d  h a v e  u l t i m a t e  r e s p o n s i b i l i t y  f o r  t h e  
p r o v i s io n  o f  m u n i c i p a l  s e r v ic e s .  North Kenai Peninsula Road Maintenance Service 
Area o. Kenai Peninsula Borough, 8 5 0  P .2 d  6 3 6  ( A la s k a  1 9 9 3 ) .  I n s t e a d  s e r v ic e  
a r e a s  a r e  i n d i v id u a l  t a x i n g  J u r i s d i c t i o n s  t h a t  a l lo w  f o r  a  h i g h e r  o r  d i f f e r e n t  le v e l  
o f  s e r v ic e  w i t h i n  t h a t  J u r i s d i c t i o n a l  a r e a .  Keane v. Local Boundary Commission, 
6 9 3  F .2 d  1 2 3 9  ( A la s k a  1 9 9 5 ) . S S H B  1 3  h a s  t h e  e f f e c t  o f  v e s t i n g  lo c a l  g o v e r n m e n t  
p o w e r  i n  t h e  s e r v ic e  a r e a  a n d  u n d e r m i n e s  t h e  c o n s t i t u t i o n a l  p r in c ip l e  e n u m e r a t e d  
in  A r t ic le  X  §  2 .
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A r t ic le  X  § 5  p e r t a i n i n g  t o  s e r v ic e  a r e a s  I s  a l s o  i m p l i c a t e d  s i n c e  t h i s  s e c t i o n  
p r o v id e s  t h a t  s e r v ic e s  a r e a s  to  p r o v id e  s p e c i a l  s e r v i c e s  w i t h i n  a n  o r g a n iz e d  
b o r o u g h  m a y  b e  e s t a b l i s h e d ,  a l t e r e d  o r  a b o l i s h e d  b y  t h e  A s s e m b ly .  I t  a l s o  
p r o v id e s  t h a t  a  n e w  s e r v ic e  a r e a  s h a l l  n o t  b e  e s t a b l i s h e d  I f  c o n s i s t e n t  w i t h  t h e  
p u r p o s e s  o f  t h i s  a r t i c l e  t h e  n e w  s e r v ic e  c a n  b e  p r o v id e d  b y  a n  e x i s t i n g  s e r v ic e  
a r e a ,  b y  i n c o r p o r a t i o n  a s  a  c i ty ,  o r  b y  a n n e x a t i o n  to  a  c ity . S S H B  1 3  a l s o  
u n d e r m i n e s  t h i s  c o n s t i t u t i o n a l  p r o v i s io n  s i n c e  i t  v e s t s  t h e  a b i l i t y  t o  a b o l i s h ,  
c o n s o l i d a t e  o r  a l t e r  a  s e r v ic e  a r e a  w i th  a  m i n o r i t y  o f  i n d i v id u a l s .

S S H B  1 3  i m p a c t s  A r t ic le  X , 8  1 1 w h i c h  p r o v id e s  t h a t  a  h o m e  r u l e  b o r o u g h  
o r  a  c i ty  m a y  e x e r c i s e  a l l  l e g i s la t iv e  p o w e r s  n o t  p r o h i b i t e d  b y  l a w  o r  b y  c h a r t e r ,  
S S H B  1 3  i s  r e g r e s s iv e  l e g i s l a t i o n  t h a t  r e t u r n s  t h e  S t a t e  o f  A l a s k a  t o  t h e  a r c h a i c  
v ie w  o f  m u n i c i p a l i t i e s  t h a t  t h e y  m a y  n o t  d o  a n y t h i n g  e x c e p t  a s  s p e c i f ic a l ly  
a u t h o r i z e d  b y  t h e  l e g i s l a t u r e .  I n  c o n t r a s t ,  t h e  b a s i c  c o n s t i t u t i o n a l  f o r m a t  f o r  
m u n i c i p a l i t i e s  i n  A l a s k a  i s  b r o a d  c o n s t r u c t i o n  o f  m u n i c i p a l  p o w e r s ,  r a t h e r  t h a n  
n a r r o w  c o n s t r u c t i o n  o f  m u n i c i p a l  p o w e r s .  S S H B  1 3  o p e r a t e s  i n  c o n t r a d i c t i o n  to  
t h e  I m p o r t a n t  p r e c e p t s  e n u m e r a t e d  a b o v e  a n d  is  a n  u n w a r r a n t e d  l i m i t a t i o n  o f  
m u n i c i p a l  a u t h o r i t y .  I n s t e a d  o f  l e g is la t iv e ly  i m p o s e d  l i m i t a t i o n s  o n  t h e  e x e r c i s e  
o f  m u n i c i p a l  p o w e r  t h e  l e g i s l a t u r e  s h o u l d  d e f e r  t o  t h e  lo c a l  g o v e r n i n g  b o d y  to  
d e c id e ,  o n  a  lo c a l  le v e l , h o w  b e s t  t o  o p e r a t e  i n  t h e  p u b l i c ’s  i n t e r e s t  o n  m a t t e r s  o f  
lo c a l  c o n c e r n .

I n  a  j u r i s d i c t i o n  s u c h  a s  t h e  M a t a n u s k a - S u s i t n a  B o r o u g h ,  w h i c h  h ig h l y  
r e s p e c t s  i t s  s e r v ic e  a r e a s  a n d  s u p e r v i s o r s ,  g u i d a n c e  f o r  s e r v ic e  a r e a s  i s  f o u n d  in  
t h e  B o r o u g h  C o d e . M S B  5 . 1 5 . 0 1 5  s e t a  f o r t h  d u t i e s  o f  t h e  B o a r d s  o f  S u p e r v i s o r s  
a n d  p r o v id e s :

DUTIES OF BOARDS OF SUPERVISORS

(A) B o a r d s  o f  s u p e r v i s o r s  f o r  a l l  s e r v ic e  a r e a s  s h a l l :

(1) a f t e r  p u b l i c  h e a r i n g ,  r e c o m m e n d  a n  a n n u a l  b u d g e t  t o  t h e  
m a n a g e r ;  a n d

(2) m a k e  r e c o m m e n d a t i o n s  to  t h e  m a n a g e r  a n d  t h e  a s s e m b l y  o n  
b u i l d in g  p r o g r a m s ,  e q u i p m e n t  a c q u i s i t i o n  a n d  d i s p o s a l ,  a d m i n i s t r a ­
t iv e  p o l ic ie s  a n d  p r o c e d u r e s ,  c o n t r a c t s ,  m a i n t e n a n c e  n e e d s ,  a n d  
o t h e r  m a t t e r s  a s  t h e  m a n a g e r  o r  t h e  a s s e m b l y  m a y  r e q u e s t .

(B) In  a d d i t i o n  t o  t h o s e  d u t i e s  d e s c r i b e d  in  s u b s e c t i o n  (A), b o a r d s  o f  
s u p e r v i s o r s  o f  f i r e  s e r v i c e  a r e a s  s h a l l  a l s o :
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(1) m a k e  r e c o m m e n d a t i o n s  t o  t h e  m a n a g e r  a n d  a s s e m b l y  o n  t h e  
a p p o i n t m e n t  a n d  s u p e r v i s i o n  o f  v o l u n t e e r  f ire  c h i e f s  a p p o i n t e d  t o  
a d m i n i s t e r  t h e  f i r e  s e r v ic e  a r e a ;  a n d

(2) s u b m i t  a n  a n n u a l  e f f ic ie n c y  r e p o r t  o n  v o l u n t e e r  f i r e  c h i e f s  to  t h e  
m a n a g e r .

(C) A  b o a r d  o f  s u p e r v i s o r s  f o r  a n  a r e a  f o r  w h i c h  f ir e  s e r v i c e s  a r e  
p r o v id e d  t h r o u g h  c o n t r a c t  m a y  n o t  m a k e  r e c o m m e n d a t i o n s  o n  t h e  
fo llo w in g :

(1) w h e t h e r  t h e  s e r v i c e s  s h o u l d  b e  p r o v id e d  b y  c o n t r a c t :
(2) t h e  t e r m s  o f  t h e  c o n t r a c t ;
(3) t h e  a p p o i n t m e n t ,  s u p e r v i s i o n ,  a n d  e f f ic ie n c y  o f  t h e  f i r e  c h ie f :  a n d
(4) f e e s  o r  o t h e r  r e i m b u r s e m e n t  p a i d  to  v o l u n t e e r s  f o r  f i r e f ig h t in g  
d u t i e s .

T h e  M S B  a l s o  p r o v id e s  f o r a  d u a l  m a j o r i t y  v o te  u n d e r  c e r t a i n  c i r c u m s t a n c e s  
p u r s u a n t  t o  M S B  5 .1 0 .0 3 5  w h i c h  p r o v id e s :

ELECTION

(A) B a l lo t  p r o p o s i t i o n s  p r o p o s i n g  t h e  e s t a b l i s h m e n t  o r  t h e  a b o l i t i o n  
o f  s e r v i c e  a r e a s  s h a l l  b e  s u b m i t t e d  o n ly  to  t h e  q u a l i f i e d  v o t e r s  
r e s i d i n g  w i th i n  t h e  p r o p o s e d  s e r v ic e  a r e a  o r  t h e  s e r v ic e  a r e a  to  b e  
a b o l i s h e d .

(B) B a l lo t  p r o p o s i t i o n s  p r o p o s i n g  t h e  a n n e x a t i o n  o f  t e r r i t o r y  to  a n  
e x i s t i n g  s e r v ic e  a r e a  s h a l l  b e  s u b m i t t e d  o n ly  t o  t h e  q u a l i f i e d  v o t e r s  
r e s i d i n g  w i t h i n  t h e  a r e a  p r o p o s e d  f o r  a n n e x a t i o n ,  if , h o w e v e r ,  t h e  
a s s e m b l y  f in d s ,  b a s e d  o n  p u b l i c  t e s t i m o n y  a n d  o t h e r  i n f o r m a t i o n  
r e c e iv e d  I n  c o n n e c t io n  w i th  c o n s i d e r a t i o n  o f  a n  o r d i n a n c e  p r o p o s i n g  
m o d i f i c a t io n  o f  a  s e r v ic e  a r e a  a n d  t h e  a n a l y s i s  a n d  r e c o m m e n d a t i o n  
o f  a n  e x i s t i n g  b o a r d  o f  s u p e r v i s o r s  h a v i n g  J u r i s d i c t i o n  o v e r  t h e  a r e a  
I n  q u e s t i o n ,  t h a t  t h e  a r e a  a f f e c t e d  b y  t h e  p r o p o s e d  a n n e x a t i o n  
i n c l u d e s  t h e  e x i s t in g  s e r v ic e  a r e a ,  t h e  p r o p o s i t i o n  m u s t  b e  a p p r o v e d  
b y  a  m a j o r i t y  o f  t h e  v o t e r s  w i t h i n  e a c h  a r e a  b e f o r e  i t  i s  e f f e c t iv e . In  
d e t e r m i n i n g  t h e  a r e a  a f f e c te d  b y  s e r v ic e  a r e a  m o d i f i c a t io n ,  t h e  
a s s e m b l y  s h a l l  c o n s i d e r  I t s  e f f e c t  o n  t h e  le v e l  o f  s e r v i c e s ,  t h e  c o s t  o f  
s e r v ic e s ,  a n d  p u b l i c  p o l i c y  f a v o r i n g  m a x i m u m  lo c a l  s e l f - g o v e r n m e n t  
t h r o u g h  a  m i n i m u m  o f  lo c a l  g o v e r n m e n t  u n i t s .
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A s im ila r ru le  a p p e n d s  to  th e  a lte ra tio n  of service a re a  b o u n d a r ie s  s e t  fo rth  
a t  MSB 5 .2 0 .0 0 5  T his o rd in an c e  s ta te s :

ALTERATION O F SERV IC E AREA BOUNDARIES

(A) T errito ry  m a y  b e  an n ex ed  to  a  serv ice  a re a  in  th e  sa m e  m a n n e r  
th a t  te rrito ry  c a n  b e  m a d e  a  serv ice a re a  u n d e r  M SB 5 .10 .

O ) T e rrito ry  m ay  b e  d e le ted  from  a  serv ice a re a  a n d  a  se n d e e  a re a  
m ay  b e  divided in to  tw o o r  m o re  service a re a s  b y  o rd in a n c e  o r b y  vote 
of th e  qualified  v o te rs  living w ith in  th e  a re a s  affected. U n less 
o therw ise  p rov ided  b y  th e  o rd in an c e  ca lling  for a n  e lec tio n  o n  th e  
q u es tio n  o f d e le tio n  o r d iv ision , a  se p a ra te  affirm ative m a jo rity  vote 
is  req u ired  In  th e  a re a  to  b e  d e le ted  a n d  in  th e  a re a  re m a in in g  in  th e  
case  o f a  de le tion , a n d  in  e a c h  of th e  p ro p o sed  new  serv ice  a re a s  in  
th e  c a se  o f a  division.

T he B oro ugh  A ssem bly  h a s  a lso  se t fo rth  ru le s  p e rta in in g  to th e  co n so lid a­
tion  a n d  abo lition  o f sen d ee  a re a s  w h ich  a u th o riz e s  th e  co n so lid a tio n  o f service 
a re a s  by  o rd in an c e  o r a u th o riz e s  th e  abo lition  o f se iv ice a re a s  by  o rd in a n c e  or b y  
a  vote of th e  qualified  v o te rs  living w ith in  th e  service a re a  in  th e  sa m e  m a n n e r  
they  m ay  b e  e s ta b lish e d  u n d e r  M SB 5.10 . See MSB 5 .20 .Q 10 - 020 . As evident, 
th e  B oro ugh  A ssem bly  h a s  ad o p ted  a  co m p reh en siv e  C ode o f O rd in an c es  
p e rta in in g  to  th e  tr e a tm e n t o f serv ice a re a s  w ith in  its  b o u n d a r ie s , It h a s  
d iscre tion  to  h a n d le  serv ice a re a s  e ith e r  b y  o rd in an c e  o r  th ro u g h  a  d u a l m ajo rity  
vote u n d e r  c e r ta in  c irc u m s ta n c e s  a n d , a s  n o te d  above, ca refu lly  c o n s id e rs  th e  
advice of th e  eerv.ee a re a  B o ard  o f S u p e rv iso rs  before fo rm u la tin g  Ju d g m e n ts  on  
sendee a re a  Issu es . SSH B  13 d e tra c ts  from  th is  local d isc re tio n  to  co n tro l local 
a re a  dec is io n s by  p rov id ing  u n n e c e ssa ry  s ta te  m a n d a te s  in  a n  a re a  w h ere  th e re  
19 no prob lem  to resolve.
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If y o u  sh o u ld  hav e  an y  q u es tio n s , p le a se  do  n o t h e s ita te  to  call.

S incerely , /

MATANUSKA-SUSITNA BOROUGH 
M ichael G atti, B o ro ugh  A tto rn ey

M G /m z

cc: M ayor & B orough  A ssem bly  
J o h n  Duffy. B oro ugh  M anager

KASHAREDXGfnceVATTYNa-fl.Dl house judiciary raemo.wpd

i
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M EM O R A N D U M

To: T he H onorable D eborah Sedw ick 
C om m issioner
D epartm ent o f  C om m unity & 

E conom ic D evelopm ent

f^om: ̂ M a r jo r ie  V andor 
L /  A ssistan t A ttorney G eneral

G overnm ental Affairs Section -  
Juneau

D a t e :  February 5, 2001

F il e  N o .:

T e l e p h o n e  N o .:  465-3600

S u b j e c t :  SSHB 13 -- re la ting  to 
m unicipal serv ice areas

State o f Alaska
D e p a r t m e n t  o f  L a w

As requested , w e are provid ing  our legal analysis o f  constitutional issues that w e 
believe are presen t in SSHB 13. A  sim ilar bill, SC S C SH B  133 (C R A ) am  S w as vetoed 
by the governor last year due to the sam e constitu tional issues w e believe are now  p resen t 
in SSH B  13. O ur legal analysis o f  these issues is presen ted  below .

1. Limitation on Home Rule Municipalities

T he requirem ents m ade in section  3 o f  this bill as to abolishing, altering , 
com bining, o r rep lacing existing serv ices, is m ade applicable to all hom e ru le 
m unicipalities (regardless o f  population). W e are concerned that the lim itations o f  
AS 29 .35 .470(c) im posed on hom e ru le m unicipalities through AS 29.10 .200 (Sec. 1 o f  
the b ill), m ay  be contrary to  the constitu tional grant o f  authority to  ho m e rule 
m unicipalities to have liberal control over m atters o f  purely  local concern.

S erv ice areas are established for the purposes o f  dealing w ith m atters o f  local 
concern  that are unique to an area in a borough. H ow  service areas have been 
established, governed, altered, abolished , or com bined are local m atters h isto rically  dealt 
w ith by  hom e rule m unicipalities in th eir charters. A  hom e rule charter is considered  the 
organic law  o f  the particular hom e rule m unicipality . Vol. 2 M cQ uillin  Municipal 
Corporations, sec. 9.03 (3rd Ed, 1988 Rev).

A s sta ted  by the A laska Suprem e C ourt in Lien v. City o f  Ketchikan, 383 P .2d 271 
(A laska 1963), w hen dealing w ith  a m atter o f  purely  local concern, a m u n ic ip a lity ’s 
charter and no t a legislative act is looked to in o rder to determ ine w hether a particu lar 
pow er has been  conferred upon the m unicipality . It w ould be incongruous to recognize 
the constitu tional provision stating that a hom e rule m unicipality “ m ay exercise  all



leg islative pow ers no t p roh ib ited  by law  or by  charter” (A laska C onst. Art. X, sec. I I ) 1, 
and then to say that the pow er to  a  hom e ru le m unicipality  is m easured  by a leg isla tive 
act. Id. at 723. In Lien, the issue concerned the leasing o f  city  property . T he charter 
provision  allow ing the lease o f  city property  w as ru led to  be con tro lling  over a statu te 
that prohib ited  the lease. T he A laska Suprem e C ourt found the lease o f  city property  w as 
clearly an issue o f  local, no t sta tew ide, concern. Id. S im ilar to the  issue in Lien, w e 
believe that service areas o f  a hom e rule borough m ay be found by o u r court to  fall into 
the category o f  m atters o f  local, no t statew ide, concern, due to the very  fact serv ice areas 
are created for the pu rpose  o f  dealing  w ith uniquely  local conditions.

In addition to  the “pu rely  local concern” test in Lien, the court in Chugach 
Electric Assoc, v. City o f  Anchorage, 476 P .2d 115 (A laska 1970) and McCauley v. 
Hildebrand, 491 P .2d 120 (A laska 1971), adopted the “ local ac tiv ity  ru le” as an 
exped ien t m ethod fo r reso lv ing  im passes betw een state statutes w hich  sought to fu rther a 
specific po licy and m unicipal o rd inances w hich either d irectly  o r co llaterally  im peded 
th is im plem entation. T he court essentially  determ ined in Chugach that the issue o f  
w hether a public u tility  cou ld  opera te  w as a m atter o f  statew ide concern  and the local 
ordinance w as superceded. T h e  court explicitly  contrasts its finding in Lien, w here  it 
held that the lease o f  city  p roperty  w as clearly  a m atter o f  local concern. A nd, in 
McCauley, a second constitu tiona l p rovision  cam e into play that w as no t p resen t in 
Chugach or Lien, by w hich  the court determ ined the ou tcom e o f  the “ local ac tiv ity” test 
w as dictated. In McCauley, th e  court no ted  that A rt. V II, se c .l o f  the A K  C onst., 
m andated that “ [t]he leg isla ture shall by general law  establish  and m ain tain  a system  o f  
public  schools open to  all ch ild ren  o f  the State . . .  .” Thus, the court no ted  that education  
w as a m atter o f  statew ide concern . 491 P.2d at 122 n.5.

A laska is one o f  m any  sta tes w hich has granted, through its constitu tion, broad 
leg isla tive pow ers to  its hom e ru le  m unicipalities. Further, the courts in those states have 
had num erous occasions to  ru le on situations as to  w hether a m atter is o f  statew ide or 
local concern in de term in ing  i f  a  statu te or local provision controls. T hese  s ta te s’ test are 
substantially  sim ilar to  A la sk a ’s. F or exam ple, see Johnson v. Bradly, 841 P .2d 990 (C A  
1992) (first step in de term in ing  w hether city charter p rov ision  can be upheld, 
no tw ithstand ing alleged co n flic t w ith  general state law, under “ hom e ru le” provisions o f
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1 It is notew orthy to p o in t out that the C onstitu tion does no t state  that a statu te w ill 
prevail over a charter p rov ision . A rt. X, Sec. 11 reads: “A  hom e ru le  borough or city  
m ay exercise all leg isla tive pow ers not prohibited by law  o r  by ch arte r.” T he issue arises 
w hen a  statute and a  charte r p rov isio n  are in conflict and w hether on e  prevails over the 
o ther due to the statew ide na tu re  o f  the in terest versus a purely  local in terest.



State C onstitu tion is to determ ine w hether there is, in fact, any conflict betw een charter 
provision and general state law); Englewood Police Ben. Ass'n v. Englewood, 811 P.2d 
464 (C olo. 1991) (m un icipality ’s hom e rule charter is the controlling law on local 
m atters; issue related  to special election restrictions in charter); Committee o f  Seven 
Thousand v. Superior Court (City o f  Irvine), 754 P .2d 708 (C A  1988) (ordinances 
enacted in a ch arte r city relating to m atters w hich are purely  m unicipal affairs prevail 
over state law s covering  the sam e subject); City and County o f  Denver by and Through 
Bd o f Water Com ’rs v. Colorado River Water Conservation Dist., 696 P.2d 730(C olo. 
1985) (in  purely  local and m unicipal m atters, as contrasted  w ith m atters o f  statew ide 
concern, charter prov isions and legislation o f  hom e rule city supersede conflicting state 
statutes; Oliver v. City o f  Tulsa, 654 P .2d 607 (O kla. 1982) (conflic t betw een suprem acy 
o f  state law  and  exercise o f  m unicipal pow er under its charter is resolved by determ ining 
w hether such law  pertains to general m atters o f  state and  its governm ent or pertains to 
m unicipal affairs.).

In sum , w e believe there are serious issues as to w hether this bill im properly lim its 
hom e rule m u n ic ipa litie s’ pow ers to  control their service areas as m atters o f  local 
concern.

2. Local and Special Legislation

A nother constitu tional concern is raised by A S 29 .35 .450(d), w hich exem pts a 
class o f  general law  boroughs, w ith a specific population  requirem ent, from  the 
requirem ents o f  A S 29 .35 .450(c). W e are concerned that this exem ption m ay violate the 
constitutional prohib ition  against special and local leg islation under the A laska 
Constitution. Such a specific classification o f  borough (particularly  a general law  
borough) coupled w ith  the population lim itation, and resu lting  in only a few  boroughs 
qualifying to be exem pt, raises issues o f  w hether this p rovision  violates the prohibition in 
art. II, sec. 19 o f  the  A laska C onstitu tion against local and special acts. Art. II, sec. 19 
states, in pertinent part:

T he legislature shall pass no local o r special act if  a general 
act can  be m ade applicable. W hether a general act can be m ade 
app licab le  shall be sub ject to jud icial determ ination .

The u ltim ate question to be asked is w hether the leg isla tu re’s special treatm ent o f  
a few boroughs is “ reasonab ly  related  to a m atter o f  com m on in terest to the w hole sta te .” 
Abrams v. State, 534 P .2d 91, 94 (A laska 1975) citing Boucher v. Engstrom, 528 P .2d 
456, 463 (A laska 1974). In Abrams, the statu te w as found to violate art. II, sec. 19 o f  the
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A laska C onstitu tion because it created a borough in a m anner different from that for 
incorporating  other boroughs and no ev idence w as presen ted  indicating  any valid  reason 
for special incorporation procedures applicable only to the one proposed borough . In  
State v. Lewis, 559 P .2d 630 (A laska 1977), cert, denied, 432 U .S. 901 (1977), th e  court 
found the statute au thorizing  a trade o f  land betw een the federal governm ent, th e  state 
and a N ative regional corporation  did no t v iolate art. II, sec. 19 o f  the A laska 
C onstitu tion . The court found that the land trade w as unique, w as o f  statew ide concern , 
and that the legislation w as “as broad as the conditions to w hich it respond[ed]” could 
allow . Lewis, 559 P .2d at 644.

A pply ing  the Lewis standards to  this bill, it is questionable that there is a ra tional 
basis to  exem pt certain popu lation-related  general law  boroughs (but not hom e ru le 
bo roughs o f  the sam e popu lation) from  the requirem ents for the m unicipal serv ice  areas 
addressed  in th is bill. A nd, it is questionable that either the class o f  borough (i.e. second  
class) o r the population  restric tions se t out in this bill are  “as broad as the conditions to  
w hich  it [this bill] responded” could allow . The court in Lewis propounded a tes t to  be 
used in determ ining w hether a statu te v io lates the special and local prohibition and it is 
substan tia lly  the sam e as the test used to determ ine the valid ity  o f  nonsuspect 
c lassifications challenged as v io lative o f  equal protection . T he legislature m ust show  a 
rational basis, a good reason, to  ju stify  the special trea tm en t.2 A nd, w hile it is the 
p rov ince  o f  the court to determ ine i f  a statute v iolates the prohibition against special and 
local leg isla tion , w e are uncertain  as to  the constitu tionality  o f  the special trea tm en t in 
th is bill. A laska Const, art. II, sec. 19.

3. Conclusion

In sum m ary, this bill raises com plex  policy and legal concerns, som e o f  w hich  
have ye t to  be decided by the co u rts ,

M V :bw
cc: M ichael A bbot, L eg isla tive D irector

O ffice  o f  the G overnor

2 In 1978, the court articu lated  a unified equal p ro tec tion  analysis that u tilizes a 
slid in g  scale to w eigh the in terest involved in any classification  that avoids d istingu ish ing  
be tw een  suspect and nonsuspect classifications. State v. Erickson, 574 P .2d 1 (A laska 
1978). W e no te that there has no t been a case involving the local and special leg isla tion  
p roh ib itio n  since the unified equal pro tection  test w as adopted in Erickson.
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HB 13 FAILS TO DEMONSTRATE AN OVERRIDING STATE INTEREST.
Alaska’s Constitution contains the strongest home rule provisions of any state in 
the nation. The founders who wrote Alaska’s Constitution intended that the State 
would impose limitations on home rule municipal governments only in instances 
where there is clearly an overriding State interest. No such interest has been put 
in the record at any hearings on this bill, and we are unaware of any State interest 
in dictating to borough assemblies how they may alter service areas that the 
assemblies themselves created.

HB 13 TURNS THE CONCEPT OF HOME RULE ON ITS HEAD. The most 
egregious aspect of the bill is that it limits the powers of home rule boroughs while 
exempting most general law boroughs. It is untenable that the State would limit 
the rights of home rule boroughs, yet allow self-determination on the same issue 
by most general law boroughs.

HB 13 MAKES UNJUST DISTINCTIONS AMONG BOROUGHS. The bill creates 
unwarranted distinctions among boroughs. Paramount among them is the 
distinction based on classification and population. Second class boroughs with 
fewer than 60,000 residents are exempt from the bill, while all others are not. (The 
attachment shows which boroughs would currently be exempt from the provisions 
of the bill.) Even if a significant State interest could be articulated for limiting the 
authority of municipal governments in general, there is no rational basis for this 
distinction based on classification and population, particularly given the 
indefensible treatment of home rule boroughs vis-a-vis general law boroughs. 
Although the Legislature’s legal staff believes the bill may withstand legal 
challenge, that opinion presumes the Legislature has a rational justification for the 
distinctions made, which has yet to be demonstrated or even articulated.

NO OBJECTION TO “ DIFFERENTIAL TAX ZONES” (Sec. 4 of the bill). HB 13
expressly authorizes differential tax zones within a single service area. There is 
no objection to this concept. However, it is not necessary to enact legislation to 
accomplish that objective. Boroughs may currently provide for joint administration 
of different service areas in which different mill rates are imposed. For example, 
the Kenai Peninsula Borough operates two service areas with differing tax rates 
and different boundaries under the supervision of a joint board (Central Peninsula 
Emergency Service Area for EMS services and the Central Emergency Service 
Area for fire protection).

0 2 /05 /01



BO RO UG HS T HAT W OULD BE SU B JE C T TO HOUSE B ILL  13
Name Class Population Approximate Total Number of 

Service Areas
Municipality of 
Anchorage

home rule 261,446 61

Fairbanks North 
Star Borough

2nd class 83,814 117

Matanuska-Susitna
Borough

2nd class 60,094 31

City and Borough of 
Juneau

home rule 31,262 8

North Slope 
Borough

home rule 9,355 1

City and Borough of 
Sitka

home rule 8,788 none

Northwest Arctic 
Borough

home rule 7,019 none

Haines Borough 3rd class 2,516 12
Denali Borough . home rule 1,974 none
Lake & Peninsula 
Borough

home rule 1,809 none

City and Borough of 
Yakutat

home rule 744 2

BO RO UG HS THAT W OULD BE EXEM PT FROM HOUSE B IL L  13
Name Class Population Approximate Total Number of 

Service Areas
Kenai Peninsula 
Borough

2nd class 49,628 11

Kodiak Island 
Borough

2nd class 14,028 7

Ketchikan Gateway 
Borough

2nd class 14,003 12

Aleutians East 
Borough

2nd class 2,213 none

Bristol Bay Borough 2nd class 1,224 none

02/05/01



NO. 149  P . 2 / 2  0O O 1

« w \ \  Telephone: (907) 843-4431 f i  l Ffcc: (907) 3434499  
■Mf/r httpi//www.cl.ftncliOTBge.olt.us

P.O. Box 196650 
Anchorage, Alaska 99519-6650

George P. V/uercfu Mayor

OFFICE OF THE MAYOR

February 5,2001
FEB « 5 W ,

The Honorable Norm Rokeberg 
Alaska State Representative 
House o f Representatives 
State Capitol, Room 24 
Juneau, AK 99801-1182

Dear Representative Rokeberg:

We write to express our opposition to House Bill 13, which changes the way service 
areas are approved, altered, or abolished in the State o f Alaska.

Of primary concern is the legislation’s intrusion on the power that Alaska's Constitution 
grants to local governments. Home rule communities already have the authority to do 
what this legislation mandates—if it is what a majority of our community’s voters want. 
Mandating autonomy to voters in select service areas, as House Bill 13 prescribes, 
violates the intent o f the Alaska Constitution. Indeed, House Bill 13 violates the most 
basic principle of legislative authority.

The effect of this restriction id ll be as crippling to our local legislative bodies as would 
be any similar restriction to state or federal legislative bodies. In addition, the 
legislation places a very restrictive method on boroughs for creating or modifying 
service areas. As you may know, in the event of an annexation proposal, the legislation 
requires that a majority of voters in an existing service area, and a majority of voters in 
the proposed new area, must each vote to approve a change before it can be 
implemented. This contrasts with, me current practice by which a majority of voter* in 
the proposed new area must approve a change. The ultimate effect of the changes 
proposal by HB13 is that it shifts local governing authority to a very small minority of 
voters that will only serve to frustrate the majority. For these reasons, we join with the 
Alaska Municipal League in urging you to oppose this legislation.

Sincerely^

Municipality of Anchorage Fairbanks North Star Borough

http://www.cl.ftncliOTBge.olt.us
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FROM:AK MUNICIPAL LEAGUE

I

217 Second Street, Suite 200 « Juneau, Alaska 60801 ■ Tel (907)586-1325, Fax (907M63-5480

House Judiciary Committee 
State Capitol 
Juneau, AK 99811
Dear Representative Rokeberg:
We are writing in opposition to HB 13, relating to municipal service areas and providing 
for voter approval of the formation, alteration, or abolishment of certain service areas. 
The 2001 AML Policy Statement adopted by the entire membership of the Alaska 
Municipal League, states:

A. Local Autonomy

5. State Mandated Vote on Service Area Consolidation 
and Alteration: The League strongly opposes any legislation to mandate 
fragmented service area votes in home rule, first class and second class 
boroughs. The Constitution mandates that municipal governments are 
“local government,” not service areas. Mandating autonomy to service 
areas violates the intent of the Alaska Constitution by fragmenting local 
governments, eliminates a statutory home rule power, and may significantly 
increase costs and lower efficiency for taxpayers as a whole.

The Alaska Constitution states in Article X  Section 2, “All local government powers 
shall be vested in cities and boroughs.” It is important to make the distinction between 
municipalities and service areas. Municipalities are units of local government, while service 
areas are not. Passage of HB 13 would allow a minority of the population in a borough or 
unified municipality to veto an action that may be in the best interest of the people of the 
municipality as a whole.

February 5,2001

Representative Norm Rokeberg, Chair

Part II. Local Government Powers

Member of the National League of Cities and the National Association of Counties



FEB. 5.2001 8:33AM ALASKA MUNI LEAGUE NO. 2566 P. 2

The framers o f the Constitution addressed the issue of service areas as a dynamic local 
government process. The Local Government Committee’s objective was to avoid having 
“a lot o f separate little districts set up...handling only one problem...”; (P.2715 
Proceedings). Tnsiead, services were to be provided, wherever possible, by other 
jurisdictions capable o f doing so.

Our concerns are:

♦ HB 13 does not appear to meet the intent o f the Alaska Constitution.
♦ A small portion of residents may preclude an action that benefits the community as a 

whole.
♦ At this point in time, it is not appropriate to change the ground rules for existing 

service ar^as. An Assembly mijj|}t not have created service are^s if they knew the 
power to aher them wou|4 be removed.

♦ There will be substantial ]ppa| cpqtsi ip creating g forpi p f elppfion that includes 
both residents and property Q>vnpr?f' and homing service area ejections.

In summary, this is a decision best left to local voters in each municipality and their elected 
officials.

Executive Director



Subject: LR SA  Bill
D ate: Wed, 24 Jan 2001 21:27:56 -0900 

From : W illiam Ennis <bennis@ak.net>
To: Patti_Swenson@ legis.state.ak.us

Rep. Bunde,

I a p p re c ia te  y o u r Ja n u a ry  15 l e t t e r  to  me co n ce rn in g  th e  f u tu r e  o f  th e  
L im ited  Road S e rv ic e  A rea. As a tw e n ty -y e a r r e s id e n t  and home owner 
from th e  up per H i l l s i d e  a re a  o f A nchorage, I  am k e e n ly  aware o f  th e  
n e c e s s i ty  f o r  th e  co n tin u an ce  o f th e  LRSA. A lthough my sm all a r e a  has 
seen  enormous g row th  in  re c e n t y e a r s ,  th e  r e s id e n ts  o f my LRSA a r e  s t i l l  
on th e  o u t s k i r t s  o f  Anchorage and few in  number.

When th e  wind blow s and th e  snow d r i f t s ,  however, o u r need f o r  im m ediate
road  m ain tenan ce i s  c r u c i a l .  With a s in g le  ro ad  s e rv in g  th e  e n t i r e  B ear
V alley  community o f  ou r hundred o r  so f a m i l ie s ,  a w in te r  sto rm  can
co m p le te ly  e l im in a te  ou r n e c e s sa ry  t r i p s  to  work and sc h o o l. In  
a d d i t io n  o t  re d u c in g  ou r ro u t in e  t r a n s p o r t a t io n ,  o f  c o u rse , i s  th e  
re d u c tio n  o f em ergency s e rv ic e s  which p o o r ro ad  c o n d it io n s  c r e a t e .

We would be f o o ls  to  th in k  th a t  th e  Anchorage m u n ic ip a l i ty  w ould p ro v id e  
v /in te r p low ing w ith in  hours o f snow f a l l .  Our c o n tra c te d  s e r v ic e  
p ro v id e rs  do e x a c t ly  t h a t .  Our ro ad s  a re  c le a r e d  f o r  t r i p s  to  sch o o l 
and work so o n er th a n  most s u b d iv is io n s  in  th e  A nchorage bowl a r e  
c le a re d . We s im p ly  must be a llow ed  to  p ro v id e  o u r own c o n t r a c tu a l  ro ad  
m a in ten an ce .

We a ls o  have c o n c e rn s  abou t th e  f in a n c ia l  a f f e c t  on th e  s e r v ic e  
p ro v id e rs  sh o u ld  th e  LRSA system  be a b o lis h e d . These a re  lo c a l  b u s in e s s  
peop le  and th e  lo s s  o f t h e i r  l iv e l ih o o d  would be f e l t  in  o u r c i t y .

I u rge you to  do a l l  t h a t  you can to  prom ote th e  LRSA m odel. I t  has 
se rv ed  us w e ll f o r  many y e a rs  and we w ish to  se e  i t  p r o te c te d  f o r  th e  f u tu r e .

P lea se  c o n ta c t  me a t  your convenience i f  I can be o f  f u r th e r  a s s i s t a n c e .

R egards,

B i l l  Ennis
Chairman, B ear V a lle y  L im ited  Road S e rv ic e  A rea

mailto:bennis@ak.net
mailto:Patti_Swenson@legis.state.ak.us
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S u b j e c t :  H B 1 3
D a te :  Wed, 2 4  Jan 2 00 1  19 :4 3 :0 8  -0 9 0 0  

F r o m :  William Larkin <brolar@gci.net>
T o :  Patti@ jnu-unix.legis.state.ak.us, Patti_Swenson@ legis.state.ak.us

Dear P a t t i  Swenson;
I want to  add my name to  th e  l i s t  o f p e o p le  in  fa v o r  

o f th e  b i l l  to  r e q u ir e  th a t  th e  V o ters  g e t to  v o te  on any change th a t  
would be made in  s e rv ic e s  a r e a r s  as i t  tak e  away th e  lo c a l  c o n tr o l  th a t  
was th e  rea so n  f o r  form ing a s e rv ic e  a re a  in  th e  f i r s t  p la c e .  A good 
rea so n  i s  t h a t  th e  A ssem bley 's o f te n  chane th in g s  to  fa v o r  th e  a re a  
th a t  th ey  r e p re s e n t  and mke o th e r  a re a s  pay fo r  some a re a s  t h a t  do n o t 
v/ant to  pay t h e i r  o w n b ills .  A case  in  p o in t  i s  th e  p eo p le  l i v i n g  in  th e  

Bogard a re a  a r e  p ay in g  fo r  a F ir e  S ta t io n  in  th e  P o in t M ckensie a r e a .
Yours T ru ly  

W illiam  B. L a rk in
P .S . I f  you need  any o th e r  rea so n s  I  b e l iv e  I  can come up w ith  a few 

m ore.

mailto:brolar@gci.net
mailto:Patti@jnu-unix.legis.state.ak.us
mailto:Patti_Swenson@legis.state.ak.us


Service areas

Subject: Service a reas
Date: Thu, 25 Jan 2001 12:25:32 +0100 

From : Jane Elam <nelam@ northstar.kl2.ak.us> 
To: Patti_Swenson@legis.state.ak.us

To R e p re se n ta tiv e  Con Bunde:

I  su p p o rt yo ur s ta n d  on s e rv ic e  a r e a s .  The ro ad  s e r v ic e  a r e a s  n e a r  us have 
n o t tax ed  th em se lv es  as long  as we have and as a r e s u l t  have w orse ro ad s  
th a n  o u rs . I t  would n o t be e q u ita b le  f o r  us to  be fo rc e d  to  j o in  them and 
use  our money to  f i x  t h e i r  ro ad s . I t  would be d i f f i c u l t  to  re a c h  a 
com m issioner who u n d e rs to o d  your s i t u a t i o n  i f  th e  a r e a s  become to o  l a r g e .  
Thank you f o r  in tro d u c in g  l e g i s l a t i o n  co n c e rn in g  t h i s  i s s u e .

Naomi Jane Elam 
3177 Judy Lane 
N orth  P o le , AK 99705

D iane S u b d iv is io n  S e rv ic e  Area

H elen C la rk  h e le n @ n o r th s ta r .k l2 .a k .u s
L athrop  High School L ib ra ry  (907) 456-7794 x l l7

"Not a l l  th o se  who wander a re  l o s t . "
- J .R .R . T o lk ien

★ ★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★■A-*

mailto:nelam@northstar.kl2.ak.us
mailto:Patti_Swenson@legis.state.ak.us
mailto:helen@northstar.kl2.ak.us


Service Areas/I IB 13

Subject: Service A reas/H B  13
Date: Wed, 24 Jan 2001 09:35:20 -0900 

From : "William W. Lanning" <billkate@ gci.net>
To: <Patti_Swenson@ legis.state.ak.us>

Dear Mr. Con Bunde:

Thank you for sponsoring HB 13. I support you strongly on this issue. It is more important this year, and in the future 
because of events taking place:

1. The State of Alaska is cutting way back on funds to Service Areas.

2. In Fairbanks, the Borough has begun charging Service Areas a management fee. In the past two years 
they have only

billed the Service Districts 1/2 of the dollar amount. To our District that was $5,000.00

3. Because of the combined effect of 1 and 2 above many of our smaller Service Districts are trying to 
combine with larger

Districts, whether or not they are wanted by the larger District.

4. In our District (Wildview) we have seen substantial new growth, by current state law developers can do a 
very poor job

on road construction and basically our District has to come in and rebuild the road. Our funds are already
spoken for

in maintaining existing roads to safe standards. Money is in short supply.

Again I appreciate your work in this area, If I can be of any assistance please call.

William W. Lanning 
469 Prospector Trail 
Fairbanks, Ak 99712

907-457-7384 
e-mail: billkate@aci.net

mailto:billkate@gci.net
mailto:Patti_Swenson@legis.state.ak.us
mailto:billkate@aci.net


Ill) 1.1 Support

Subject: HB 13 S u p p o rt
Date: Tue, 23 Jan 2001 21:58:51 -0900 

From : "John & Diane Ferree" <jbferree@ptialaska.net> 
To: <Patti_Swenson@legis.state.ak.us>

Representative Bunde,

I am in complete support of HB 13, "An Act relating to municipal service areas and providing for voter approval of the 
formation, alteration, or abolishment of certain service areas". I am chairman of Smallwood Trail Service Area in the 
Fairbanks North Star Borough. My fellow commissioners are in full support of this bill. Their nam es are Floyd Bullen 
and Mary Liston. Thank you for you efforts in support of local service areas. John Ferree, Chairman, Smallwood 
Trail road service area.

mailto:jbferree@ptialaska.net
mailto:Patti_Swenson@legis.state.ak.us


HB ] 3 "An Act relating to municipal service areas.

i s '
Subject: HB13 "A n A ct rela ting  to m unicipal service a reas.....

Date: Mon, 22 Jan 2001 19:46:48 -0900 
F rom : "Diane Hutchison" <dlhl 19@hotmail.com>

To: Patti_Swenson@legis.state.ak.us

Dear Rep. Bunde

Thank you fo r  sp o n so rin g  HB 13, "An Act r e l a t i n g  to  m u n ic ip a l s e r v ic e  a re a s  
and p ro v id in g  f o r  v o te r  ap p ro v a l o f th e  fo rm a tio n , a l t e r a t i o n ,  o r  
abo lishm en t o f c e r t a in  s e rv ic e  a r e a s ."  I  am a s e rv ic e  a re a  com m issioner in  
th e  McGrath E s ta te s  S e rv ic e  A rea, n o r th  o f F a irb a n k s . I  b e l ie v e  t h a t  
s e rv ic e  a re a s  a re  an i n t e g r a l  p a r t  o f p ro v id in g  s e rv ic e s  in  o u r borough and 
I have come to  r e a l i z e  t h a t  d i f f e r e n t  s e rv ic e  a re a s  need d i f f e r i n g  amounts 
o f s e rv ic e ,  much based  on topography  o f th e  a re a .
My own a re a  i s  v e ry  h i l l y ,  th e r e f o r e  r e q u ir in g  more road  s e rv ic e  in  th e  
w in te r  f o r  snowplowing and san d in g , th an  would be re q u ire d  o r  u n d e rs to o d  by 
r e s id e n ts  in  a low er, f l a t t e r  a re a . I t  would be ashame f o r  o u r c o s ts  to  be 
u n i l a t e r a l l y  im posed on them to  pay fo r  ou r m ain tenance le v e l s ,  a s  i t  would 
be u n f a i r  to  us to  have them making th e  d e c is io n  abou t w hether o u r c o s ts  
were n e c e s sa ry  when t h e i r  own a re a  may n o t re q u ir e  sand ing  o f th e  le v e l  
r o a d s .

You have my f u l l  su p p o rt in  t h i s  m a tte r .  P le a se  r e la y  t h i s  to  th e  o th e r  
r e p r e s e n ta t iv e s  who have co -sp o n so red  t h i s  b i l l :  Reps. K ohring, Dyson, 
H a lc ro , F a te , and C o g h ill .

S in c e re ly ,
D iane L. H utch ison
Road Com m issioner- McGrath E s ta te s  S e rv ic e  Area
1-907-456-1531
e m a il: d lh ll9@ hotm ail.com

Get your FREE download o f MSN E x p lo re r  a t  h t t p : / / e x p l o r e r .msn.com

mailto:19@hotmail.com
mailto:Patti_Swenson@legis.state.ak.us
mailto:dlhll9@hotmail.com
http://explorer.msn.com


Subject: HB13 ^
Date: M on, 22 Jan 2001 17:11:35-0900 

From : "Bob Johnston" <bobj@mosquitonet.com>
To: <Patti_Swenson@legis.state.ak.us>

Hello Ms. Swenson,

I am writing in support of Rep. Con Bunde's sponsorship of House Bill 1 3 .1 appreciate the opportunity to lend my 
name to your efforts in getting this bill passed and signed by Governor Knowles.

I would really like to participate in the teleconference, however, being an administrator in a high school my schedule 
is such that I cannot plan on future time to testify. Please be assured that I would be happy to send Governor 
Knowles or any other legislator e-mail to help "sway" their support should the need arise.

Again, thank Rep. Bunde's efforts on this important issue.

Respectfully,

Bob Johnston
bobi@mosauitoent.com
bobi@northstar.k12.ak.us

mailto:bobj@mosquitonet.com
mailto:Patti_Swenson@legis.state.ak.us
mailto:bobi@mosauitoent.com
mailto:bobi@northstar.k12.ak.us


HB 13

Subject: HB 13
Date: Mon, 29 Jan 2001 22:18:25 -0900 

From : ngdial@juno.com
To: Patti_Swenson@legis.state.ak.us

The Chugiak, Birchwood Eagle River Rural Road Board o f Supervisors voted unanimously to support 
House Bill 13 at the January 22, 2001 meeting.

Service areas should provide a grass roots approach to government services with communities receiving 
the type o f service that they want at the price they are willing to pay. W ithout the protection that House 
Bill 13 provides, local control cannot survive. We are constantly reminded that we exist only if  the 
municipal assembly allows Uo to exist. Service districts can be absorbed into a larger district without the 
wishes o f the people residing in the area, taxes raised and little to no service provided.

Our road board maintains and improves nearly 200 miles o f  road. The comm unity is diverse with 
many difficult to maintain mountain roads. In addition, the rapid residential developm ent with little regard 
to providing adequate street width to accommodate snow storage has created m ultiple problems for our 
maintenance crews. In spite o f this, we can do a complete plow out in 24 to 48 hours during the heaviest of 
snowfalls. We can provide better and faster service at less cost by using private contractors. Because we 
are geographically separated from Anchorage by two military bases, a river and a mountain range, we 
would receive little to no service in our communities and pay much higher taxes.

We are dependent on our service districts for roads, parks, fire and emergency medical service. It is 
imperative that this bill pass and not be vetoed again if  we are to survive.

Gail Dial
Birchwood Supervisor 
CBERRRSA Board o f Supervisors

mailto:ngdial@juno.com
mailto:Patti_Swenson@legis.state.ak.us


Fwd: Legislative Update - Upcoming Public Meetings]

Subject: [Fwd: Legislative U pdate - U pcom ing Public M eetings]
D ate: M on, 22 Jan 2001 08:37:39 -0900

F rom : Representative Con Bunde <Representative_Con_Bunde@ legis.state.ak.us> 
O rganization: Alaska State Legislature

To: Patti Swenson <Patti_Swenson@legis.state.ak.us>

From:
"plotsaas" <plotsaas@ alaska.net>

\
plotsaas wrote: '

Dear MR. BUNDE, Thanks for your input on the local road service area concern. I support the concept of retaining 
local control, over the past 20 years our contractor has provided very good and timely service. I might suggest to 
the Municipal League that they consider other areas of Anchorage to be allowed to establish their own areas of 
control. The result may be a more responsive and efficient service. Michael Singsaas

.oad Service Arens

Subject: R oad Service A reas
Date: Mon, 22 Jan 2001 06:15:18 -0900 

From : "James E. Spohn" <boondox@gci.net>
To: Patti_Swenson@legis.state.ak.us

Rep Con Bunde

I su p p o rt your SSHB13. P lease  use my su p p o rt f o r  t h i s  le g a s t io n  to  
a s s i s t  in  th e  p a ssa g e  o f t h i s  b i l l .

James E. Spohn 
Chairman
Moose Creek S e rv ic  A rea \ •
3417 Baker Road
N orth  P o le , AK 99705-6930
907-377-2354 =wk #
907-488-2384= Hm #

IB 13

Subject: HB 13
Date: Sun, 21 Jan 2001 18:56:26 -0900 

From : "Stephen Routh" <srouth@rcflegal.com> 
To: <Patti_Swenson@ legis.state.ak.us>

P a t t i - I  am chairm an o f th e  R o ck h ill LRSA Board o f  S u p e rv is o rs , and w r i te  in  
su p p o rt o f C on 's b i l l ,  HB 13. I  th in k  p e o p le  l i v in g  w ith in  an LRSA sh ou ld  be 
e n t i t l e d  to  v o te  on m a tte r s  co ncern ing  th e  ab o lish m en t o r  a l t e r a t i o n  o f 
t h e i r  s e rv ic e  a r e a s .

S tephen Routh 
907-222-4333

mailto:Representative_Con_Bunde@legis.state.ak.us
mailto:Patti_Swenson@legis.state.ak.us
mailto:plotsaas@alaska.net
mailto:boondox@gci.net
mailto:Patti_Swenson@legis.state.ak.us
mailto:srouth@rcflegal.com
mailto:Patti_Swenson@legis.state.ak.us


G e o r g e  L. Majors 
P.O. Box 70865 
Fairba nks, A l a s k a  99707

J a n u a r y  23, 2001

R e p r e s e n t a t i v e  C o n  B u n d e  
State Capitol, RM. 501 
Juneau, A K  99801

Bear R e p r e s e n t a t i v e  Bunae,

As a r e s i d e n t . i n  the F a i r h i l l  S e rvic e A r e a  l i v i n g  in our 

home at 182 C i t y  L i g h t s  Blvd. I w i s h  to e x p r e s s  m y  

f avor f o r  H B  13 as being s p o n sore d by you g i v i n g  l o c a l  

p r o p e r t y  owners c o n t r o l  over the formati on, a l t e r a t i o n ,  

or a b o l i s h m e n t  of c e r t a i n  service areas.

I feel that the s e r v i c e  to .our a r e a  c o n c e r n i n g  r o a o  

m a i n t a i n a n c e , e t c . , - c a n  best  be done  locally as it h a s  

been now f o r  m a n y  year.

Sincerely,

George L. M a j o r s



P.O. Box 81109 
Fairbanks, AK 99708-1109 
(907) 479-4394

January 19,2001

Rep. Con Bunde
Alaska State House o f  Representatives 
Juneau, AK

Dear Rep. Bunde,

I have been on the Viewpointe Service Area Commission since 1981, and chairm an since 
1983. Also, since 1982,1 have been employed driving a heating oil delivery truck 
throughout many o f the service areas and the neighborhoods not in service areas around 
the Fairbanks North Star Borough. Road improvements brought about by service areas 
greatly enhance safe driving and make living outside the city o f  Fairbanks much more 
enjoyable than prior to their existence. Usually service area roads are in as good or better 
condition than the roads in downtown Fairbanks, especially during w inters with heavy 
snow.

! strongly support HB 13 that you have filed for the 2001 session o f  the Alaska State 
Legislature. The changes in Alaska State Law provided by this bill will alleviate some 
serious problems experienced when new neighborhoods jo in  existing service areas. After 
reading the bill it looks very similar, i f  not identical, to a bill filed by you last year 
(2000), HB 13 3 .1 wrote a letter in support o f  that bill also. I hope the Governor will see 
fit to sign the bill this year.

Presently the Fairbanks North Star Borough does not want to add to the high number o f 
existing service areas. New neighborhoods that want to better m aintain or improve their 
roads by using the Borough as a vehicle to collect taxes for these improvements are 
forced to jo in  existing service areas. The process we have now is very unfair and 
undemocratic, since only the residents o f the area that is seeking to jo in  an existing 
service area are allowed to vote on the issue. The residents o f the existing service area are 
given no voice in the process. In the past this process has resulted in well run and 
financially sound service areas being forced to absorb another neighborhood sometimes 
not contiguous and always with roads that are in poor condition, needing many dollars to 
upgrade to meet Borough standards. In all these cases, tax money from the existing 
service areas has gone to the new areas for road improvements because there cannot be 
two levels o f  road conditions within a single service area. Sometimes property taxes had 
to be raised in the older part o f the service area along with the new part to cover the road 
improvement costs o f  the new part. The existing process naturally creates ill feelings and 
tension between the residents o f  the old and the new parts o f  the newly merged service 
area, often putting the commissioners, who are ju st trying to do their jobs, in the middle.



America does have a history o f wealth redistribution, especially in the last eight years, to 
make the country supposedly a better place, but the wealthy residents o f our country have 
always been allowed a vote in the process. As it is now in the State o f  Alaska, the 
residents o f  the existing service area have no vote and could very likely see their tax 
dollars go to improving roads that they do not even drive on. The residents o f existing 
service areas, who have been left out o f  the voting process, often angrily turned to the 
FNS Borough Assembly to stop the whole the process. W hen the existing service area 
residents were successful, the new neighborhood was left with no efficient way to collect 
funds to improve their roads and make them safer to drive on.

House Bill 13 provides a solution for this unjust situation. Not only does it allow both the 
residents o f  the new and existing parts o f  a combined service area to vote on the merger; 
it allows for differing levels o f taxation within the newly formed service area. Two levels 
o f taxation would allow the new part o f the service area to temporarily have a higher tax 
assessment to defray the costs o f improvements needed to upgrade the roads in the new 
part o f the service area. This seems to me to be a fair and reasonable solution to what is 
now a very unfair and unreasonable process.

In 1999, Fairbanks North Star Borough Mayor Hank Hove introduced a plan that would 
set up a loan fund to allow newer parts o f  merging service areas to borrow from it to 
speed up their improvement schedule, i f  HB133 was passed and signed into law in 2000. 
Since we now have a new Mayor, Rhonda Boyles, and new leadership on the Assembly, I 
do not know if  this loan fund will still be available. I thought it was a great idea, and will 
be urging the new Assembly and M ayor Boyles to bring this idea forward again if  HB13 
becomes law. Some o f us commissioners met with M ayor Boyles about this serv ice area 
problem before she was elected, and since Ms. Boyles is a former commissioner herself, 
she was very receptive to our suggestions for a solution.

Randy Frank
Chairman
Viewpointe Service AreaCc: Governor Tony KnowlesSen. Gary Wilicen Sen. Pete Kelly Sen. Gene Therriault Rep. John Davies Rep. Hugh Fate Rep. Eldon Mulder Rep. Lisa Murkowski FNSB Mayor Rhonda Boyles

Sincerely,



SSHB 13

Subject: SSHB 13
D ate: M on, 22 Jan 2001 22:17:31 -0900 ^

F rom : "jerry" < lookout@ ptialaska.net>
To: <Patti_Swenson@ legis.state.ak.us>

Representative Con Bunde Vice ChairHouse Finance Committee Sir:I fully support your efforts (SSHB 13) to protect the interests of neighborhoods that have formed service areas to address local needs. The local government's plan to force responsible, financially sound service areas to assume the long neglected problems of less responsible or non existent entities is unethical. Flow the local government (Borough) can transfer their failure(s) to a blameless second party can only be explained by the arrogance of the bureacracy that dreams up this nonsense. I have had discussions with the FNSB Rural Services Department on this issue, and the only justification they can give for this policy is their own failure - and some vague statement about helping others (who don't elect to help themselves).Our service area faces real hardship if  this policy is left to stand. We are located between two very poor "roads" that have received little or no maintenance in the last 15 years (that I am aware of). At the end of one of these roads is a collection of shacks that rent for $200 month - survival type housing. The landlord of this "neighborhood" has collected a lot of rent over that period, but spent nothing on upgrading the road. The other road is about a mile long, in poor condition, and has about 3 or 4 low value houses. The borough would Idee to make us a "gift" of these 2 areas, increasing the length o f roads in our service area by 50% and adding little to our tax base. As an added insult, there is no offer to bring these roads up to minimal standards prior to making us responsible for them. O f course the Borough answer is "you can always raise your tax rate to compensate".I apologize for rambling on, but when faced with the mindset o f the bureaucrats that come up with this stuff - 1 know why our forefathers decided to bid the King of England farewell. Mr. Bunde, I thank you for your efforts to pass SSHB 13 and will support this legislation in any way I can. Gerald Holland Commissioner Goldstream Alaska S. A.

mailto:lookout@ptialaska.net
mailto:Patti_Swenson@legis.state.ak.us


[Fwd: Legislative Update - Start o f Session]

Subject: [Fwd: Legislative U pdate ■■ S ta r t o f Session]
D ate: Mon, 15 Jan 2001 08:17:01 -0900

F rom : Representative Con Bunde <Representative_Con_Bunde@ legis.state.ak.us> 
O rgan ization : Alaska State Legislature

To: Patti Swenson <Patti_Swenson@ legis.state.ak.us>

From:
ConniLivsey@ cs. com 

ConniLivsey@ cs.com w ro te :

> D ear Representative Bunde:
>
> Thank you for your ongoing e ffo r ts  to preserve our LRSAs. My husband B ill
> Ennis and I  l iv e  a t the far back end of Bear Valley, and he has served on our
> LRSA Board for many years. We are acutely aware how much b e tte r  our road
> service i s  under our LRSA system than i f  we were part of the Muni serv ice
> area. Good g r ie f  - we'd never get plowed out, and with the wind and snow we
> can get back here, we'd be stranded for days every winter using the MOA's
> current p r io r itiza tio n  scheme!
> -Conni Livsey

mailto:Representative_Con_Bunde@legis.state.ak.us
mailto:Patti_Swenson@legis.state.ak.us
mailto:ConniLivsey@cs.com
mailto:ConniLivsey@cs.com


HB 13

Subject: HB 13
D ate: Fri, 26 Jan 2001 12:51:41 -0900 

F rom : "Watermark Printers" <watrmark@ alaska.net>
To: <Patti_Swenson@ legis.state.ak.us>

Dear Con,

I am contacting you on behalf of the homeowners in the Talus West Limited Road Service Area. We were gratified to 
learn that you are re-introducing a bill that will protect those in limited service areas from being annexed to a larger 
service area against their wishes. We are a successful, and "solvent", road service area that has maintained a high 
level of road service, with a quicker response time on snow removal than those areas serviced by the Municipality of 
Anchorage. We have done all of this at 1/2 the cost for the sam e services if they were provided by the Municipality. In 
addition, our homeowners have a "direct pipeline" to their elected officials when problems occur. All they have to do it 
call one of their board members, who is also one of their neighbors. This "hands-on" approach results in their 
concerns being address quickly, directly and with sensitivity based on local area knowledge. They can also expect a 
response from board members "outside normal business hours," as  we are just a phone call away, even in the 
evenings and on weekends. We have found that working together to solve our problems and m eet our own needs 
has engendered a spirit of cooperation, as well as a genuine pride in our neighborhoods as  small communities within 
the larger community.

As residents of Anchorage, we often hear about apathy towards community service, and the failure of it citizens to 
become involved in solving the problems within this city. Lately, we have also been hearing a lot about running local 
government in a more cost effective manner, without degradation or loss of services. Being part of a limited service 
area addresses both these issues "head on". The success of our service area is not due to the board members, but 
rather to the participation of the homeowners themselves in making decisions that directly affect them. It was, 
therefore, particularly ironic and disgusting that local government was the very entity that requested the Governor 
veto the last attempt to protect the status of limited service areas. To "net it out", local government wants its citizens 
to "participate" and to help them "save money", but then they ask that a bill be vetoed that protects our ability to do 
just that! WHAT'S WRONG WITH THIS PICTURE????!!!!!

I has become obvious that we will get no help on a local level, and that the only way that limited service areas will 
gain any m easure of protection is through action by our legislators. We ask  that you please impress upon your 
colleagues the importance of quickly passing this legislation, and that they stand firmly on our side and over-ride a 
veto by the Governor should that become an issue once again.

It doesn't get any more "grass roots" than this!

Thank you, Con, for your ongoing support, and for your sensitivity to meeting your constituents needs and 
addressing their concerns. Through all your years of public service, you have consistently been the kind of legislator 
that restores the common man's faith in a political system  that seem s only to favor the "big guy".

Sincerely,

Karen Hendrickson
Talus W est LRSA Board of Supervisors

4731 Talus Drive 
Anchorage, AK 99516 
907-345-5634

mailto:watrmark@alaska.net
mailto:Patti_Swenson@legis.state.ak.us


February 2, 2001

D ear C h a irm an  R okeberg:

I w ish  to o ffer m y  s u p p o r t fo r HB 13, leg is la tio n  th a t w o u ld  h e lp  e n su re  the 
co n tin u a tio n  o f local se rv ice  a reas. A s a m em b er of th e  G rea te r A n c h o ra g e  A rea 
B oro ugh  A ssem b ly  (1966-1974), a n d  a p a r tic ip a n t in  th e  u n ific a tio n  b a ttles , I am  
fam ilia r w ith  th e  rea so n  local se rv ice  a re a s  a re  p ro v id e d  fo r in  th e  A n ch o rag e  
C harte r.

A fte r the  v o te rs  re jected  tw o  a tte m p ts  a t un ifica tio n , se rv ice  a re a s  w e re  p ro v id e d  
for in  th e  C h a rte r  th a t w as e v e n tu a lly  a p p ro v e d  b y  th e  v o te rs  o f A n ch o rag e .
The g u a ra n te e  o f local se rv ice  a re a s  w as a  n ecessary  concessio n  to  re s id e n ts  
o u ts id e  th e  o ld  c ity  lim its. A n y o n e  w h o  w as  in v o lv ed  in th e  p ro ce ss  a t  th e  tim e 
co u ld  u n d o u b te d ly  affirm  th a t  th e  c h a rte r  w o u ld  h a v e  b e en  re jec ted  a th ird  tim e 
ab sen t the p ro v is io n  fo r local se rv ice  areas. W ith o u t the g u a ra n te e  o f local 
serv ice  a reas, m y  co m m u n ity , S o u th  A nch o rag e , S p en a rd  a n d  o th e r  a reas  o u ts id e  
o f th e  city  w o u ld  hav e  v o te d  to  d e fea t th e  p ro p o se d  c h a rte r in  1975. I be liev e  
th a t in  on e  of th e  first v o tes  in  th e  ea rly  1970's, few er th a n  a  h u n d re d  v o te s  w ere  
cast fro m  th e  p rec in c ts  in  C h u g iak -E ag le  R iver in  fav o r o f un ifica tio n .
O p p o sitio n  w as s im p ly  th a t s tron g !

I h a v e  a local g o v e rn m e n t b a c k g ro u n d , a n d  a m  g en era lly  a g a in s t in tru s io n s  in  
local a u th o rity . I be lieve, h o w e v e r, th a t th is  leg is la tio n  is d iffe re n t in  th a t  it seeks 
to p ro tec t local co n tro l, specifica lly  v o lu n te e r-ru n  local se rv ice  a reas . A n d  in  the 
case o f A n ch o rag e , y o u  w o u ld  be  re in fo rc in g  a co m p ac t th a t  w as  m a d e  w h e n  the 
ch a rte r w as  a p p ro v e d  in  1975.

I a p p re c ia te  the  o p p o r tu n ity  to  ex p ress m y  v iew s o n  a n  issu e  th a t is v e ry  
im p o rta n t to  m y  co m m u n ity . I w ish  yo u  w ell in  y o u r  d e lib e ra tio n s .

S incerely ,



LB-l

4
<

4
I
I

I
j

11
r
u
1 :
1 ^
1f
1 ?
1'j
i f
1S
2C
21
22
22
24
25
2c
27
28
29
30
31
32
3 3
34
3 5
36
3 7
38
39
40
41
42
4 3
44
4 5
46
47
4 8
49

0! FRI 04:36 PM ASSEMBLY OFFICF FAX:907 3434780 PAGE l

Submitted by: Assemblymwnbers ABNEY, Tbscha
Prepared by: Assembly Office
For reading: JANUARY 30, 2001

ANCHORAGE, ALASKA 
AR NO. 2001- 26

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY SUPPORTING HOUSE BILL 
13, “AN ACT RELATING TO MUNICIPAL SERVICE AREAS AND PROVIDING FOR VOTER 
APPROVAL OF THE FORMATION, ALTERATION, OR ABOLISHMENT OF CERTAIN SERVICE 
AREAS ”,

WHEREAS, Alaska's Constitution provides for maximum local self-government (Art X, Sec. 
1), and for the creation, alteration, or abolishment of service areas subject to the provisions of law 
(Art. X, Sec. 5); and AS 29.35.450 codifies these  Constitutional provisions and establishes the 
mechanism by which service areas are created, altered, and abolished; and

WHEREAS, Alaska has over 200 service areas - in these  a reas  the local residents use 
private contractors for necessary services and asse ss  them selves to pay for a desired level of 
service; and

WHEREAS, House Bill 13, sponsored by State Representative Bunds, am ends AS 
29.35.450 by:

• Clearly identifying who should vote under the following scenarios:

Abolishment of a service area - subject to approval by thB majority of the voters 
residing in the service area.

Abolishment and replacement of a service area - must be approved separately by 
a  majority of voters residing in an  existing service area and by a majority of the 
voters residing in the proposed service area, but outside the existing service area.

Alteration of a service area  or combining it with another service area - must be 
approved separately by a majority of the voters who vote on the question and reside 
in each  of the service a reas  or in the proposed service a re a  affected by the 
proposal.

This legislation wit. settle a long-time debate about who is entitled to vote 
during the creation, alteration or abolishment of a service area.

Allowing for differentia! tax zones within a service area, thus allowing smaller areas 
to combine with larger service areas and to a s se s s  them selves at different levels 
within the combined area - achieving economies of scale and getting the level of 
service they need.

This legislation will result in fewer service areas and it will decrease the 
burden on municipal and borough governments.
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1 Page 2
2
3
4 NOW, THEREFORE, the Anchorage Municipal Assembly resolves:
56 Section 1: That the Assembly supports House Bill 13.
7
8 Section 2: That, upon passage and approval, a copy of this resolution be forwarded to
9 the S tate Legislature.

10
11 PASSED AND APPROVED by the Anchorage Municipal Assembly this _ .day of
1 2   2001.
13
14
15
16 ______________________________
17 Chair
18
19 ATTEST:
20 
21 
22
23 __________________________________
24 Municipal Clerk
25
26 
27



M unicipality o f  Anchorage = ~ ~  ~-=
George P. Wuerch, Mayor 6 c P a n  n . c n T T r

..................  ......  .......... P u b l i c  W o r k s
Chugiak-Bircliwood-Eagle River Rural Road Sendee Area — ——— ——

Board of Supervisors
11901 Business Boulevard, Suite 107 

Eagle River, Alaska 99577

January 30, 2001

Representative Con Bunde 
State Capitol, Rm. 501 
Juneau, AK 99801

Re: Support for House Bill 13

Dear Representative Bunde:

At the January 22, 2001 o f the Chugiak-Birchwood-Eagle River Rural Road Service Area Board 
o f Supervisors, the Board unanimously passed a motion in support o f House Bill 13. It is the 
opinion o f the Board that this Bill will help strengthen service areas such as ours and ensure that 
the voting public has adequate say in the future o f their service areas.

Sincerely,

Chris Ingmanson, Chair 
Chugiak-Birchwood-Eagle River Rural Road 
Service Area Board o f Supervisors

Cc: Area Legislators
Assembly Member Anna Fairclough 
Assembly Member Dan Kendall
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Kachemak A r e a  Coalition inc. d b a

C i t i z e n s  C o n c e r n e d  A b o u t  A n n e x a t i o n

_2 - s -O  I PO BOX I 7  I 5  HOMER. AK 9 9 6 0 3

j-kru. 6*2 ’A-dfc-ian/ dcry\ witflee- 
to: Community and Regional Affairs Committee ** 0 5 2QQI
re: HB 13, Service Areas: Voter Approval/ Tax zones

fcJt S ^ ftc /rd '-H ds Lrll'
You may wonder what this bill has to do with annexation, but the basic Issue is the same -  who 
gets to decide. And we do have a service area that may be affected^nnexation.

I understand the gist of this bill Is that the people within a special service area should be the ones 
to approve any changes to the service area, rather than have the changes imposed by the ruling 
municipality. (I'm including boroughs In the term municipality.) Service areas, like municipalities, are 
about collecting taxes and providing services. Changes to a service area, or a municipality, aren't 
just lines on a map; they Involve changing the taxes paid and services received by a group of 
people. In a free country, it is the people who make these choices, not some branch of 
government. To make these changes without a vote Is socialism. This concept applies equally for 
boundary changes to cities and boroughs; the affected people have a right to vote on what they 
will have for local government.

As an example, last year we established a new fire and emergency services area, which was 
approved by the voters residing In the area. The City of Homer is trying to annex a portion of the 
new service area, which if approved would take a significant bite out of it. Under current law it is 
entirely up to the state to make this decision!! We get no vote whatsoever. We voted to set up 
this service area but it can be taken away against our will, without a vote, at the whim of the 
government. This is wrong, and needs to be changed. Not only should the service area itself have 
to approve the change, but the people who will have their service area replaced by city 
government have a right to vote on this change.

All people deserve the level of autonomy promised by this bill. Gov. Knowles was wrong to 
veto last years version. Taking power from government, at whatever level, and giving It to the 
people is a good thing. It all boils down to the same question -  who gets to decide local 
government Issues -  the state or the people? JJ- -ft*. ^  -

<yp uvifaf~ fa®, Odd JM tydaes,
D ' te d  d o  a p p iu  ~h d l lJ x y t f u f a /  a n J  SU'aG>

n jlr td >  J k  W s  7 Ab^Fuller, ^P re s id e n t

do a l(  (cca.1 aove r t f /n e t f  y n_LM
C ; e w  i d - t d  m ew s*  in A  C o^shrv^hon,

(/Yluj k s t



[Fwd: SSHB-13]

S ubject: [Fwd: SSHB-13]
D ate: Mon, 22 Jan 2001 08:03:46 -0900

F rom : Representative Con Bunde <Representative_Con_Bunde@ legis.state.ak.us> 
O rgan ization : Alaska State Legislature

To: Patti Swenson <Patti_Swenson@ legis.state.ak.us>

From:
d a v id  s e a r s  <d sears@ g ird w o od .ne t> 

dav id  s e a r s  w ro te :

> Representative Bunde:
>
> Thank you for sending me a copy of HB-13. This leg is la tio n  holds special
> in te re s t fo r  me as I  was liv in g  on the Anchorage h ills id e  when c i ty
> po lice  pro tection  was bestowed upon us.
>
> Dave Sears
> Girdwood

mailto:Representative_Con_Bunde@legis.state.ak.us
mailto:Patti_Swenson@legis.state.ak.us
mailto:dsears@girdwood.net


Legislation protects service areas
B ein g  d eb a ted  in the  L e g is la tu re  is H ou se  B il l  13, an  act des ig ned  to 

p ro tec t  se rv ice  a re as  from  a ttacks  by m isg u id e d  poli t ic ians . It w ou ld  
requ ire  a p p rov a l  by  p eo p le  res id in g  w ith in  the se rv ice  area  before  tha t 
se rv ice  a rea  c ou ld  be fo rm ed , a lte red  o r  abo lished . It  is benefic ia l  to 
C h u g ia k -E a g le  R iv e r  and  d e s e rv e s  support.

R ep. C on  B u n d e  is the p r im ary  sp o n so r  o f  the  m easure . It passed  last 
year  b u t  w as v e to ed  by G o v .  T o n y  K now les . It  sho u ld  b eco m e  law b e ­
cause  it  is need ed .

R E P .  B U N D E  H A S  a p a r t ic u la r  in te res t  in th is  leg isla tion . He r e p re ­
sents the  H il ls id e  d is tr ic t  o f  A n c h o ra g e ,  the  a re a  where  city po lice  s e r ­
vice w as  e x ten d e d  a ga in s t  the  will o f  local vo ters .  A bit o f  g e r ry m an d er­
ing and  p o li t ica l  b a m b o o z l in g  f ro m  City  H all  b ro u g h t  th is  abou t desp ite  
p ro v is io n s  in the c i t y ’s h o m e  ru le  c h a r te r  that a re  s im ila r  to those  in the 
p ro p o sed  s ta te  law.

C h u g ia k -E a g le  R iv e r  h as  sep ara te  se rv ice  a re as  for parks and  re c re ­
a tion a n d  r o a d  m a in te n a n c e .  T h e re  is a v o lu n te e r  f ire  d ep a r tm en t  in 
C h u g ia k .  T h e s e  a re  c o m in g  u n d e r  a t tack  b ec au se  c ity  adm in is tra to rs  
be lieve  se rv ices  sh o u ld  be equ a l  tn ro u g h o u t  the  m unic ipa li ty . F ro m  the 
e igh th  f lo o r  o f  C ity  Hall, i t ’s h a rd  to see  w h ere  one level o f  serv ice  
s h o u ld n ’t be p ro v id e d  and  one  level  o f  tax es  be  collec ted .

The tru th  is that so m e  p ar ts  o f  the  m u n ic ip a l i ty  are n o t  yet ready fo r  
full se rv ic es ;  e x p a n s io n  w o u ld  be too  cos tly . R ec rea tio n  here is largely  
d o - i t -y o u rse lf ,  w ith  p ro g ra m s  ru n  by n o n p ro f i t  o rg an iza tio ns  tha t do  a 
good j o b  at less  c o s t  than  is e x p e r ie n ce d  d o w n tow n . T h is  a re a ’s land  
mass is equa l  to  the res t  o f  the  m u n ic ip a l i ty ’s. M an y  roads a re  narrow  
and s teep  and  are  n o t  a m en a b le  to  m a in te na n ce  by th e  type o f  e q u ip ­
m ent u t i l iz ed  in  the  c ity . O u r  ro ad  d is tr ic t  u ti l izes  con trac to rs  w ith  su i t ­
able  e q u ip m e n t .  U n d e r  su p e rv is io n  by v o lu n te e r  boards , these serv ices 
a re  p ro v id e d  b ased  on  n e e d s  and  des ire s  o f  the  com m u n ity .  To  the ir  
credit , the se  s e rv ic e s  are  sa t i s fa c to r i ly  p ro v id e d  at lo w e r  cost.

S E R V I C E  A R E A S  A R E  va luab le  too ls  fo r  the  de live ry  o f  serv ices 
that a re  ta i lo red  to the  way re s id e n ts  w an t  them  -  at a cos t  res iden ts  are 
w ill ing  to pay. R a th e r  than  rid  th e m se lv es  o f  so m e th in g  enviable , C ity 
Hall sh o u ld  try  to e m u la te  the ir  success .
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"A n  Act re la t in g  to  th e  l ic en su re  and  reg is t ra t io n  o f  ind iv id ua ls  w h o  p e r fo rm  h o m e  inspec tions;  re la t ing  to ho m e  
inspection r e q u i r e m e n ts  fo r  res iden tia l  loans p u rc h a se d  o r  a p p ro v e d  by  th e  A la sk a  H o u s in g  F inan ce  
C o rp o ra t io n ;  r e la t in g  to civil ac t ions by  and  a ga in s t  h o m e  insp ec to rs ;  a n d  p ro v id in g  fo r  a n  effective d a te ."
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A M E N D M E N T ^  1

OFFERED IN THE HOUSE BY REPRESENTATIVE ROKEBERG

TO: CSI-IB 27(JUD), Draft Version "S"

1 Page 12, following line 6:

2 Insert a new bill section to read:

3 "* Sec. 4. AS 08.57.010(a) is amended to read:

4 (a) There is created the Board o f  Home Inspectors consisting o f five voting

5 members and one nonvoting member. Three voting members shall be licensed under

6 this chapter and shall have been engaged in the practice o f home inspection in the state

7 for three years immediately preceding appointment, one voting member shall be a

8 licensed real estate broker, associate broker, or certified real estate appraiser, and one

9 voting member shall be a public member. [THE EXECUTIVE DIRECTOR

10 EMPLOYED BY THE ALASKA HOUSING FINANCE CORPORATION UNDER

11 AS 18.56.052, OR A DESIGNEE OF THE EXECUTIVE DIRECTOR, SHALL

12 SERVE EX OFFICIO AS A NONVOTING M EM BER OF THE BOARD.]"

13

14 Renumber the following bill sections accordingly.

15

16 Page 14, following line 1:

17 Insert a new bill section to read:

18 "*Sec. 10. AS 18.57.010(b) is repealed."

19

20 Renumber the following bill sections accordingly.

21

22 Page 14, line 4:

23 Delete "sec. 8"

24 Insert "sec. 9"

L -1-
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1 Page 15, following line 26:

2 Insert a new bill section to read:

3 "*Sec. 15. Sections 4 and 10 of this Act take effect July 1, 2005."
4

5 Renumber the following bill sections accordingly.

6

7 Page 15, line 28:

8 Delete "sec. 4"

9 Insert "sec. 5"

10
11 Page 15, line 30:

12 Delete "Section 5"

13 Insert "Section 6"

14

15 Page 15, line 31:

16 Delete "Sections 8 and 9"

17 Insert "Sections 9 and 11"

18

19 Page 16, line 1:

20 Delete "secs. 1 3 -1 5 "

21 Insert "secs. 15 - 18"

L -2-
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Sec. 08.57.330. Violations, (a) An individual who knowingly violates 

AS 08.57.050 is guilty of a class B misdemeanor. A person who violates another 

provision o f this chapter is guilty o f a violation punishable under AS 12.

(b) Criminal prosecution for a violation o f this chapter does not preclude the 

board or the department from seeking available civil remedies.

Article 5. Miscellaneous Provisions.

Sec. 08.57.800. Legal actions by home inspector. An individual may not 

bring an action in a court o f this state for the collection o f  compensation for the 

performance o f a home inspection or for breach o f a contract for which a license or 

registration is required under this chapter without proving that the individual was a 

licensed home inspector or registered associate home inspector at the time of 

contracting for the performance o f the work.

Sec. 08.57.810. Legal actions against home inspector, (a) Notwithstanding 

contrary provisions o f AS 09.10, a person may not bring an action against an 

individual licensed or registered under this chapter based on a-hom e-inspection-or-a  

home inspection report, respectively, unless the action is commenced within two years. 

after the date o f the home ,inspection-ef- home inspection report, respectively. This 

limitation applies to all actions based on a home inspection or home inspection report, 

regardless o f whether the action is based on breach o f contract, personal injuiy or 

death, property damage, or another source o f  liability. This limitation may not be 

waived by contract.

(b) An individual licensed or registered as a home inspector or associate home 

inspector under this chapter is not liable to a person for damages that arise from an act 

or omission relating to a home inspection performed by the individual if  the person is

(1) not a party to the transaction for which the home inspection was

conducted;

(2) unlawfully in receipt o f the home inspection report related to the 

home inspection.

Article 6. General Provisions.

See. 08.57.900. Prohibited a«.ts; liability limitation void, (a) An individual 

licensed or registered under this chapter may not

CSHB 27(JUD) -8-
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OFFERED IN THE HOUSE BY REP. ROKEBERG

TO: CSHB 27 (JUD), S Version 

Page 4, line 1:
After: "or"
Insert: "an unresolved"

Page 4, line 13:
After "or"
Insert: "an unresolved"

AMENDMENT  ^
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2/20/01

CS FOR HOUSE BILL NO. 27(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - FIRST SESSIONBY THE HOUSE JU D ICIA RY COMMITTEEOffered:Referred:Sponsor(s): REPRESENTATIVE ROKEBERG
A BILL  

FOR AN ACT ENTITLED  

"An Act relating to the licensure and registration o f individuals who perform home 

inspections; relating to home inspection requirements for residential loans purchased or 

approved by the Alaska Housing Finance Corporation; relating to civil actions by and 

against home inspectors; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08 is amended by adding a new chapter to read:

Chapter 57. Home Inspectors.

Article 1. Board of Home Inspectors.

Sec. 08.57.010. Creation and membership of board; expenses, (a) There is 

created the Board of Home Inspectors consisting o f five voting members and one 

nonvoting member. Three voting members shall be licensed under this chapter and 

shall have been engaged in the practice o f home inspection in the state for three years 

immediately preceding appointment, one voting member shall be a licensed real estate 

broker, associate broker, or certified real estate appraiser, and one voting member shall

WORK D R A FT WORK D R A F T  WORK D R A FT

-1- CSHB 27(JUD)
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be a public member. The executive director employed by the Alaska Housing Finance 

Corporation under AS 18.56.052, or a designee o f the executive director, shall serve 

ex officio as a nonvoting member o f the board.

(b) The transportation expenses and per diem to which the nonvoting member 

is entitled under AS 08.01.040 are the responsibility o f the Alaska Housing Finance 

Corporation and are not a regulatory cost o f the board or the department under 

AS 08.01.065(c).

Sec. 08.57.020. G eneral duties; pow ers, (a) The board shall

(1) administer and enforce this chapter;

(2) regulate the practice o f home inspection;

(3) establish education and experience requirements that must be met 

for licensure under this chapter; the requirements established by the board must 

include education or experience in Arctic construction or building;

(4) establish standards for continuing education o f licensed home

inspectors;

(5) adopt a code o f ethics for licensed home inspectors; and

(6) in addition to the meeting required under AS 08.01.070(2), meet 

when requested by a majority o f the voting members o f the board.

(b) The board may adopt regulations to implement this chapter.

Sec. 08.57.030. M eetings; quorum . The board may meet by teleconference. 

Three voting members constitute a quorum o f  the board.

A rticle 2. L icensure.

Sec. 08.57.050. L icensure req u ired , (a) Unless exempt under AS 08.57.920 

or serving lawfully as an associate home inspector under (b) o f this section, an 

individual may not perform a home inspection

(1) for new construction unless that individual is licensed as a home 

inspector for new construction under this chapter;

(2) for previously occupied construction unless that individual is 

licensed as a home inspector for previously occupied construction under this chapter.

(b) Notwithstanding (a) o f this section, an individual who is not licensed under 

this chapter may perform a home inspection as an associate home inspector if  the

WORK D R A FT WORK D R A FT 22-LS0136\S
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individual

(1) is employed by a licensed home inspector who supervises the 

associate's work and the inspection is o f the type that the supervising individual is 

authorized to perform; and

(2) is registered with the board as an associate home inspector.

(c) A licensed home inspector who employs an associate home inspector 

under (b) o f this section is liable for the work done by the associate home inspector.

(d) An individual who holds a joint license is considered to be licensed as both 

a home inspector for new construction and a home inspector for previously occupied 

construction.

Sec. 08.57.060. Q ualifications, (a) The board shall issue a home inspector 

license for new construction, previously occupied construction, or both, as 

appropriate, to an individual who

(1) passes the appropriate home inspection examination; the 

examination must include a written portion; the examination may, as determined by 

the board,

(A) use testing methodologies in addition to the written

portion;

(B) test for competency in relation to Alaska construction

techniques and other matters;

(C) be based on a recognized national examination or other

methodology;

(2) meets the educational and experience requirements adopted by the 

board in regulations for the type o f  license applied for;

(3) submits a complete application for licensure within one year after 

passing the examination required under (1) o f this subsection;

(4) within the seven years preceding the date o f application, has not 

been under a sentence for an offense related to forgery, theft in the first or second 

degree, extortion, or defrauding creditors or for a felony involving dishonesty;

(5) has not had the authority to perform home inspections revoked in 

this state or in another jurisdiction;

-3 - C S H B  2 7 (JU D )
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(6) is not the subject o f an unresolved criminal complaint or 

disciplinary action before a regulatory authority in this state or in another jurisdiction 

related to real estate or home inspection matters; and

(7) pays the appropriate fees.

(b) A person may register with the board as an associate home inspector upon 

application, payment o f the required fee, and determination by the board that the 

person

(1) within the seven years preceding the date o f  application, has not 

been under a sentence for an offense related to forgery, theft in the first or second 

degree, extortion, or defrauding creditors or for a felony involving dishonesty;

(2) has not had the authority to perform home inspections revoked in 

this state or in another jurisdiction; and

(3) is not the subject o f an unresolved criminal complaint or 

disciplinary action before a regulatory authority in this state or in another jurisdiction 

related to real estate or home inspection matters.

Sec. 08.57.070. License renew al; continued com petency, (a) A license 

issued under this chapter may not be renewed unless the applicant submits proof o f 

continued competency relating to home inspecting that satisfies the board.

(b) A lapsed license may be reinstated within two years after the lapse upon 

proof o f continued competency, payment o f a renewal fee for the period for which the 

reinstated license will be valid, and paym ent o f any penalty fee established under 

AS 08.01.100(b). If  the license has been lapsed for more than two years, the license 

may not be reinstated until the individual also passes the appropriate home inspection 

examination described in AS 08.57.060. A license may not be reinstated if  the license 

has been lapsed for more than five years.

(c) The license o f an applicant whose license has been suspended or against 

whom a fine has been imposed under this chapter may not be renewed until the period 

o f suspension has expired and any fine has been paid. A license that has been 

suspended expires at the end o f the period for which the license was issued, regardless 

o f whether the period o f suspension has expired.

Sec. 08.57.080. Fees, (a) The department shall set fees under AS 08.01.065

CSHB 27(JUD) -4-
N e w  T e x t  U n d e r l i n e d  [DELETED T E X T  BRACKETED]
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for

(1) licensure and renewal o f licensure for a home inspector qualified to 

inspect new construction;

(2) licensure and renewal o f licensure for a home inspector qualified to 

inspect previously occupied construction;

(3) joint licenses and renewal o f jo in t licenses;

(4) registration and renewal o f registration as an associate home

inspector;

(5) examinations; and

(6) board and departmental publications and seminars related to this

chapter.

(b) An individual who fails a home inspector examination shall pay the 

examination fee set by the department if  the individual applies to retake an 

examination.

Article 3. Activities of Hom e Inspectors.

Sec. 08.57.200. Identification requirem ents, (a) Except as provided 

otherwise by law, an individual who is licensed or registered under this chapter by one 

name may not act in the capacity o f a home inspector or associate home inspector 

under any other name.

(b) All advertising and business cards prepared by a licensed home inspector 

or associate home inspector for the home inspection business must show the 

inspector's name, mailing address, and license or registration number.

(c) Individual licensed home inspectors and partners, associates, agents, 

salespeople, solicitors, officers, and employees o f licensed home inspectors shall use 

their true names and addresses and the true name of the home inspecting firm at all 

times while acting in the capacity o f a licensed home inspector or performing related 

activities.
(d) Regardless o f whether they are exempt from licensure and registration 

under AS 08.57.920, persons who perform home inspections may not hold themselves 

out to be licensed home inspectors or use words or titles that may reasonably be 

confused with the title o f "licensed home inspector" unless they are licensed under this

-5 - C S H B  2 7 (JU D )
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chapter.

See. 08.57.210. Pre-inspection docum ent req u ired . Before performing a 

home inspection, a licensee or an associate home inspector shall provide to the person 

on whose behalf a home is inspected a written document specifying

(1) the scope o f intended inspection; the scope o f the intended 

inspection may include systems and components that are not listed in 

AS 08.57.990(3); and

(2) that the inspector will notify in writing the person on whose behalf 

the inspection is being made o f defects noted during the inspection along with a 

recommendation, if  any, that experts be retained to conduct further evaluation through 

examination and analysis by a qualified professional, tradesperson, or service 

technician beyond that provided by the home inspection to determine the extent of 

defects and corrective action necessary to address the defects.

Sec. 08.57.220. C onflict o f in terest m ust be disclosed, (a) A licensed home 

inspector who has a conflict o f interest relating to a home inspection shall disclose that 

conflict o f interest at the time o f initial substantive contact with the person requesting 

the home inspection and confirm the conflict o f interest in writing to the person 

requesting the home inspection as soon as possible after the initial substantive contact.

(b) The failure o f a licensee to disclose a conflict o f interest as required under 

this section does not give rise to a cause o f action by a private person. However,

(1) the board may, under AS 08.57.300, impose a disciplinary sanction 

for violation o f this section; and

(2) nothing in this subsection may be construed to deprive a private 

person o f a cause o f action if  a violation o f  this section constitutes fraud, deceit, or 

misrepresentation and the person suffered a loss as a result o f the violation.

(c) In this section, "conflict o f interest" includes

(1) a relative o f the licensee or a person with whom the licensee has a 

financial relationship having a present financial interest in the property being 

inspected or considered for inspection; or

(2) the licensee receiving compensation from someone other than a 

party to the home inspection contract or another party having a financial interest in the

C SIIB  27(JU D ) -6-
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outcome of the home inspection.

Sec. 08.57.230. Inspection reports, (a) Alter performance o f  a home 

inspection, a licensed home inspector shall give a written home inspection report to 

the person requesting the inspection. The written report must include a review o f  the 

condition o f each system and component identified as being within the scope o f  the 

intended inspection under AS 08.57.210(1).

(b) In addition to the written inspection report required under (a) o f  this 

section, an oral inspection report may be given by the home inspector during or after 

the inspection.

(c) A home inspection report is valid for 180 days.

A rticle 4. D isciplinary Actions; O ther E nforcem ent M echanism s.

Sec. 08.57.300. G rounds for discip linary  sanctions o r o th e r license 

decisions. The board may take disciplinary action authorized under AS 08.01.075 or 

refuse to grant or renew a license or registration under this chapter on a finding that

(1) the application is fraudulent or misleading;

(2) the individual has knowingly violated this chapter or a lawful order 

or regulation o f the department or the board;

(3) the individual is incompetent;

(4) the individual has engaged in fraudulent practices relating to home

inspection; or

(5) the individual has been under sentence in the preceding seven years 

for an offense described in AS 08.57.060(a)(4) or (b)(1).

Sec. 08.57.310. A dm inistrative P rocedure Act applicable . The adoption of 

regulations and proceedings under this chapter are governed by AS 44.62 

(Administrative Procedure Act).

Sec. 08.57.320. In junction . In addition to the powers granted under 

AS 08.01.087(b), the board or the department may institute an action in the superior 

court requesting the court to enjoin an individual from performing a home inspection 

in violation o f this chapter. In addition to other relief, the court may impose a civil 

penalty o f not more than $500 for each violation. Each day that an unlawful act 

continues constitutes a separate violation.

-7- CSHB 27(JUD)
N e w  T e x t  U n d e r l i n e : i  [DELETED TE X T  BRACKETED]



CORRECTION
THE FOLLOWING DOCUM ENT(S) 

HAVE BEEN REFILMED TO 
ASSURE LEGIBILITY OR PAGINATION

Central Microfilm Services
Dcpartement of Education &  Early Development
State of Alaska



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

WORK D R A FT WORK D R A FT 2 2 -L S 0 1 3 6 \S

outcome o f the home inspection.

Sec. 08.57.230. Inspection reports, (a) A lter performance o f a home 

inspection, a licensed home inspector shall give a written home inspection report to 

the person requesting the inspection. The written report must include a review o f  the 

condition o f each system and component identified as being within the scope o f  the 

intended inspection under AS 08.57.210(1).

(b) In addition to the written inspection report required under (a) o f  this 

section, an oral inspection report may be given by the home inspector during or after 

the inspection.

(c) A nome inspection report is valid for 180 days.

A rticle 4. D isciplinary Actions; O th e r E nforcem ent M echanism s.

Sec. 08.57.300. G rounds fo r d iscip linary  sanctions o r o th e r license 

decisions. The board may take disciplinary action authorized under AS 08.01.075 or 

refuse to grant or renew a license or registration under this chapter on a finding that

(1) the application is fraudulent or misleading;

(2) the individual has knowingly violated this chapter or a lawful order 

or regulation o f the department or the board,

(3) the individual is incompetent;

(4) the individual has engaged in fraudulent practices relating to home

inspection; or

(5) the individual has been under sentence in the preceding seven years 

for an offense described in AS 08.57.060(a)(4) or (b)(1).

Sec, 08.57.310. A dm inistrative P rocedure A ct applicable . The adoption of 

regulations and proceedings under this chapter are governed by AS 44.62 

(Administrative Procedure Act).

Sec. 08.57.320. In junction . In addition to the powers granted under 

AS 08.01.087(b), the board or the department may institute an action in the superior 

court requesting the court to enjoin an individual from performing a home inspection 

in violation o f this chapter. In addition to other relie^, the court may impose a civil 

penalty o f  not more than $500 for each violation. Each day that an unlawful act 

continues constitutes a separate violation.

-7- CSHB 27(JUD)
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Sec. 08.57.330. V iolations, (a) An individual who knowingly violates 

AS 08.57.050 is guilty o f a class B misdemeanor. A person who violates another 

provision o f this chapter is guilty o f a violation punishable under AS 12.

(b) Criminal prosecution for a violation o f this chapter does not preclude the 

board or the department from seeking available civil remedies.

A rticle 5. M iscellaneous Provisions.

Sec. 08.57.800. Legal actions by hom e inspector. An individual may not 

bring an action in a court o f this state for the collection o f compensation for the 

performance o f a home inspection or for breach o f a contract for which a license or 

registration is required under this chapter without proving that the individual was a 

licensed home inspector or registered associate home inspector at the time of 

contracting for the performance o f the work.

Sec. 08.57.810. Legal actions against hom e inspector, (a) Notwithstanding 

contrary provisions o f AS 09.10, a person may not bring an action against an 

individual licensed or registered under this chapter based on a home inspection or a 

home inspection report, respectively, unless the action is commenced within two years 

after the date o f the home inspection or home inspection report, respectively. This 

limitation applies to all actions based on a home inspection or home inspection report, 

regardless o f whether the action is based on breach o f contract, personal injury or 

death, property damage, or another source o f liability. This limitation may not be 

waived by contract.
(b) An individual licensed or registered as a home inspector or associate home 

inspector under this chapter is not liable to a person for damages that arise from an act 

or omission relating to a home inspection performed by the individual if  the person is

(1) not a party to the transaction for which the home inspection was

conducted;

(2) unlawfully in receipt o f the home inspection report related to the 

home inspection.

A rticle 6. General. Provisions.

Sec. 08.57.900. P roh ib ited  acts; liability lim itation void, (a) An individual 

licensed or registered under this chapter may not

WORK D R A FT WORK D R A FT 22-LS0136\S
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(1) perform or offer to perform, for an additional fee, repairs to a 

subject property on which the home inspector or the home inspector's company has 

prepared a home inspection report in the past 12 months;

(2) inspect for a fee any property in which the home inspector or the 

home inspector's company has a financial interest or an interest in the transfer o f  the 

property;

(3) offer or deliver compensation, an inducement, or a reward to the 

owner o f the inspected property, the broker, or the agent, for the referral o f  business to 

the home inspector or the home inspector's company;

(4) without the written consent o f the home inspection client or the 

client's legal representative, disclose information from a home inspection report 

prepared by the home inspector or the home inspector's company unless the disclosure 

is made

(A) to a subsequent client who requests a home inspection of 

the same premises; or

(B) by the home inspector in an administrative or judicial 

proceeding in which disclosure o f the home inspection report is relevant to 

resolution o f the legal issues in  the proceeding;

(5) without the written consent o f all interested parties, accept 

compensation from more than one interested party for the same services;

(6) accept from a person who has other dealings with a home 

inspection client a commission or allowance, directly or indirectly, for v >rk for which 

the home inspector or the home inspector's company is responsible;

(7) accept an engagement to make an inspection dr to prepare a report 

in which the employment itself or the fee payable for the inspection is contingent upon 

the conclusions in the report, preestablished findings, or the close o f escrow.

(b) Contractual provisions that purport to limit the liability o f  a home 

inspector to the cost o f the home inspection report are contrary to public policy and 

void.

Sec. 08.57.910. L im itation on activities. A license or registration issued 

under this chapter does not authorize the holder to perform an activity for which a
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license is required under provisions o f this title that are outside o f this chapter.

Sec. 08.57.920. Exem ptions. Notwithstanding other provisions o f this 

chapter, an individual who inspects a home is not required to be licensed or registered 

under this chapter if  the individual is

(1) employed by the federal or state government, a political 

subdivision o f the state, or a municipality or unincorporated community and the 

employee is performing only duties that are within the employee's official duties;

(2) performing a home inspection only with respect to property that is 

the individual's residence or in which the individual has a financial interest;

(3) registered as an engineer or architect under AS 08.48, prepares a 

written report after the inspection, and either

(A) affixes the individual's seal to the home inspection report;

or

(B) signs the report and puts the individual's registration

number on the report;

(4) engaged as an engineer in training or architect in training who 

works for and is supervised by a person described in (3) o f this section and the person 

described in (3) o f this section affixes the person's seal to the home inspection report 

or signs and puts the person's registration number on the report;

(5) licensed as a pesticide applicator by the Department of 

Environmental Conservation and is performing only activities within the scope o f that 

license;

(6) registered as a general contractor with a residential contractor 

endorsement under AS 08.18 and is performing only activities within the scope o f that 

registration;

(7) certified as any type o f  real estate appraiser under AS 08.87 and is 

performing only activities that are authorized under that certification; or

(8) only detennining whether a building complies with the thermal and 

lighting energy standards required by AS 46.11.040.

Sec. 08.57.990. D efinitions. In this chapter,

(1) "board" means the Board o f  Home Inspectors;
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(2) "department" means the Department o f Community and Economic

Development;

(3) "home inspection" means a visual examination, performed in 

accordance with standards o f practice adopted by the board, o f the readily accessible 

parts o f one or more o f the following systems and components o f a residence or 

intended residence:

(A) heating and air-conditioning systems;

(B) plumbing and electrical systems;

(C) built-in appliances;

(D) roof, attic, and visible insulation;

(E) walls, ceilings, floors, windows, and doors;

(F) foundation and basement;

(G) visible interior and exterior structures;

(I-I) drainage to and from the residence;

(I) other systems or components as specified by the board in

regulations;

(4) "home inspector" means a person who performs or offers to 

perform a home inspection;

(S') "joint license" means a license that authorizes an individual to 

inspect both new construction and previously occupied residences;

(6) "knowingly" has the meaning given in AS 11.81.900;

(7) "real estate transaction" means the transfer or attempted transfer o f 

an interest in a unit o f real property or an act conducted as a result o f or in pursuit o f a 

contract to transfer an interest in a unit o f real property;

(8) "residence" means

(A) a single-family home other than a mobile home;

(B) a duplex, triplex, or four-plex; or

(C) a residential townhouse or residential condominium unit;

(9) "visual examination" means an examination performed in person at
»

the physical location o f the residence except that, if  a method other than personal 

physical inspection has been approved by the Alaska Housing Finance Corporation

WORK D R A FT WORK D R A FT 2 2 -L S 0 1 3 6 \S
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under AS 18.56.300(b), use of the other approved method constitutes a visual 

examination under this chapter.

* Sec. 2. AS 08.01.010 is amended by adding a new paragraph to read:

(37) Board o f Home Inspectors (AS 08.57.010).

* Sec. 3. AS 08.03.010(c) is amended by adding a new paragraph to read:

(22) Board o f Home Inspectors (AS 08.57.010) — June 30, 2005.

* Sec. 4. AS 18.56.300(b) is amended to read:

(b) As a condition o f a commitment to purchase or approve a loan under this 

section for residential housing the construction o f which begins after June 30, 1992, 

the corporation shall require inspection o f the unit o f residential housing that is the 

subject o f the loan. The inspection must be performed by a municipal building 

inspector, by a person who is approved or certified to perform residential inspections 

by the International Conference o f Building Officials or the International Association 

o f Electrical Inspectors, bv an indiv idual w ho is licensed o r reg istered  u n d e r 

AS 08.57.050 to perform  hom e inspections for new construction  [OR, W HEN THE 

UNIT OF RESIDENTIAL HOUSING IS LOCATED IN A RURAL AREA], by air 

architect licensed under AS 08.48, by an engineer licensed under AS 08.48, or by 

another person approved by the corporation. When the unit o f residential housing is 

located in a rural area, the person who makes the inspection may use methods other 

than a personal physical inspection to make the inspection if  the method is approved 

by the corporation, and variations from the applicable code m ay be accepted at the 

corporation's discretion, if  the person authorized to inspect the unit under this 

subsection satisfies the corporation that the variation does not adversely affect the 

structural integrity o f the unit or the health and safety o f  the residents. The person 

who makes the inspection shall determine whether the construction conforms to 

relevant provisions o f the construction codes o f the municipality or o f the state 

building code, as applicable, at each of the following stages o f construction:

(1) plan approval;

(2) completion o f footings and foundations;

(3) completion o f electrical installation, plumbing, and framing;

(4) completion o f installation o f insulation;
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