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McCormick's refusal to perform these two field sobriety tests.

At the police station, McCormick submitted to a breath test. He then exercised his right to 
obtain an independent blood test at a local hospital. Hospital personnel drew two vials of 
McCormick's blood. Soon thereafter, McCormick's attorney contacted the hospital and directed 
them to send both vials to a laboratory in Colorado. The Municipality was not notified of this 
action.

Some months later, thinking that the blood sample was still at the hospital, the Municipality 
obtained a search warrant for the blood sample, contacted the hospital, and discovered that the 
blood had been sent away at the defense attorney's direction. The Municipality then applied to the 
district court tor an order directing the defense attorney to surrender any unused blood to the 
Municipality for testing. The district court issued this order. A portion of the blood was sent to 
the Municipality; when tested, this blood yielded a result of .125 percent alcohol. This test result 
was introduced at McCormick's trial.

On appeal, McCormick contends that the district court should not have ordered McCormick's 
attorney to surrender the remaining blood. McCormick argues that the Alaska Constitution bars a 
court from ordering a DWI defendant to produce a portion of the blood drawn during an 
independent test; he contends that any such order impermissibly burdens the defendant's due 
process right to an independent test. McCormick also contends that, because the blood in 
question was in the possession of his attorney or his attorney's agents (the laboratory in 
Colorado), the district court's order infringed McCormick's attomey-client privilege.

In addition, McCormick contends that the district court improperly prohibited him from 
arguing to the jury that they should distrust the government's blood-test results because 
McCormick's blood sample might have been mishandled or improperly preserved by the 
Colorado laboratory.

Finally, McCormick challenges one aspect of his sentence: the forfeiture of his vehicle.

For the reasons explained here, we reject all of McCormick's contentions and we affirm his 
conviction.

Can the governm ent introduce evidence of, and comment on, a m otorist's refusal to 
perform field sobriety tests after the m otorist is validly stopped on suspicion of driving 
while intoxicated?

As described above, McCormick refused to perform two of the field sobriety tests requested 
by the police officer. Before trial, McCormick asked the district court to exclude all evidence of 
his refusal to perform these two tests and to prohibit the government from commenting on 
McCormick's refusal. The district court denied this request.

On appeal, McCormick renews his argument that the Municipality should not have been 
allowed to mention his refusal to perform the two field sobriety tests. McCormick advances three 
theories as to why this evidence was inadmissible.
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McCormick first argues that the Alaska Legislature did not intend for the government to be 
able to use evidence of a motorist's refusal to consent to field sobriety tests. He points out that, in 
AS 28.35.032(e), the legislature has expressly allowed the government to use evidence of a 

motorist's refusal to submit to a breath test.̂ McCormick argues that the lack of any similar 
statute concerning field sobriety tests means that the legislature did not intend for the government 
to be able to use evidence of a motorist's refusal to perform field sobriety tests.

We do not inteipret AS 28.35.032(e) as impliedly limiting the government's ability to 
introduce evidence of a motorist's refusal to take field sobriety tests. Rather, this statute was 
enacted in order to make sure that the government could introduce evidence of a motorist's 
refusal to submit to a breath test.

AS 28.35.032(e) was apparently passed in response to the Alaska Supreme Court's decision

in Puller v. Anchorage.^ In Puller, the supreme court interpreted a former version of AS 
28.35.032 that did not expressly state that a motorist's refusal to take a breath test could be used 
as evidence against them. The court held that, in the absence of an express provision allowing the 
government to use evidence of a motorist's refusal, the court would presume that the legislature 

intended to bar the government from using this e v id e n c e .3 Two years later, the legislature 

enacted AS 28.35.032(e).4

Both Puller and AS 28.35.032(e) are based on the premise that a motorist's refusal to submit 
to the statutorily mandated breath test is a peculiar kind of evidence that should be treated 
differently for policy reasons. The government exerts unusual coercion on motorists to submit to 
the breath test, so unusual procedural safeguards should be satisfied before the government is 
allowed to use evidence of a motorist's refusal to take the test. But this policy is itself atypical. 
Ordinarily, the government does not need statutory authorization to introduce circumstantial 
evidence of a person's intoxication.

Both the Puller court and the legislature (when it enacted AS 28.35.032(e) in response to the 
Puller decision) treated breath-test refusal as sui generis — as a special type of evidence unto 
itself. Once the supreme court decided Puller, it is hardly surprising that the legislature perceived 
the need to enact a special statute to authorize the use of this type of evidence. But the enactment 
of this statute does not imply that the legislature intendeu to bar evidence that an arrested 
motorist declined to cooperate with investigative efforts in some other way.

For this reason, we conclude that AS 28.35.032(e) should not be read as broadly as 
McCormick suggests. This statute does not prohibit the government from introducing evidence

of a motorist's refusal to perfoim field sobriety tests.5

McCormick next asserts that he was exercising his right against self-incrimination under the

Alaska Constitution̂  when he refused to perform the two field sobriety tests. McCormick 
contends that the Municipality should have been barred from introducing evidence of his refusal
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to take the tests because this evidence constituted an adverse comment on his invocation of the 
right not to incriminate himself.

Although McCormick's argument is purportedly based on our state constitution, he fails to

cite Alaska case law. Instead, he cites three Oregon cases construing the Oregon Constitution J 
But even Oregon has rejected the claim that the right against self-incrimination protects a 
motorist from performing non-testimonial field sobriety tests - that is, tests which involve only 

demonstrations of physical coordination and ability to concentrate.̂  The majority of states agree 

with this conclusion.̂

The Alaska Supreme Court has held that field sobriety tests are typically non-testimonial. In 

Palmer v. State !0, the defendant (who had been arrested for DWI) argued that the government 
should not have been allowed to introduce a videotape made at the police station. This videotape

showed the defendant taking a breath test and performing various field sobriety tests.!! On 
appeal, the defendant contended that the videotape of the sobriety tests should have been 

suppressed because he was never advised of his Miranda rights.! 2 The supreme court rejected 
this contention, declaring that "the fifth amendment offers no protection against compulsion to

take the sort of tests administered to [the defendant] in this case." 13

It is possible to argue that, even though the taking of field sobriety tests is non-testimonial, a 
motorist's refusal to take the tests should be deemed a testimonial communication that is 
protected by the privilege against self-incrimination. But courts from other states have 
consistently rejected this contention. These courts hold that a defendant’s refusal to take field 
sobriety tests is not testimonial; rather, the refusal (whether verbal or non-verbal) is conduct from

which one may draw an incriminatory inference.*4

McCormick provides no authority suggesting that the self-incrimination clause of the Alaska 
Constitution should be construed any differently. Accordingly, we hold that Article I, Section 9 
of the Alaska Constitution does not bar the government from introducing evidence of a motorist's 
refusal to perform non-testimonial field sobriety tests.

Finally, McCormick argues that field sobriety tests constitute a "search" for purposes of the 
Fourth Amendment to the United States Constitution and Article I, Section 14 of the Alaska 
Constitution. He contends that, because field sobriety tests are a "search", a motorist necessarily 
possesses a constitutional right to refuse to cooperate in this search, and the constitution therefore 
bars any comment on a motorist's assertion of this right of refusal.

McCormick provides scant legal authority to support his assertion that field sobriety tests are 
a "search". He cites two cases from Oregon, but these were decided under the Oregon 

Constitution.̂  5 He also cites one decision of this court holding that a breath test is a "search" for 

constitutional purposes.!6
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Our own research shows that several state courts (in addition to Oregon) have held that field

sobriety tests are "searches".̂  But, with two exceptions^, all of these states treat field sobriety

tests as a form of Terry stop. *9 Under this view, a police officer does not need probable cause 
before asking a motorist to perform field sobriety tests. Rather, the officer can conduct field

sobriety tests based on a reasonable suspicion that the motorist is driving while intoxicated.20

In McCormick's case, it is fairly clear that by the time the officer asked McCormick to 
perform the tum-and-walk test and the stand-on-one-leg test, the officer had reasonable suspicion 
to believe that McCormick was driving while intoxicated. McCormick does not argue to the 
contrary. Indeed, because McCormick was arrested just after he refused to perform these two 
field sobriety tests, and because McCormick does not contest the legality of his arrest, 
McCormick implicitly concedes that the officer already had probable cause to arrest him when 
the officer asked McCcrmick to perform these two field sobriety tests. Thus, even if we accepted 
McCormick's premise that field sobriety tests are a "search" for constitutional purposes, the 
circumstances of McCormick's case justified the officer in conducting this search.

But in McCormick's case, the search was not "conducted" — or, at least, it was not conducted 
to completion. McCormick refused to perform the two physical coordination tests. W e  are not 
faced with the issue of whether the results of the tests are admissible. Rather, we are asked to 
decide whether the Municipality could introduce evidence of McCormick's refusal to take the 
two tests.

Although there is some disagreement among the states on this issue, most courts hold that a 
motorist has no constitutional right to refuse field sobriety tests as long as the requested field 
sobriety tests are non-testimonial (that is, the motorist is not re ired to supply verbal 
information but is merely required to demonstrate physical coordination and ability to 
concentrate), and as long as the officer's request for field sobriety tests is supported by the

requisite reasonable suspicion (or, in Oregon and Colorado, by the requisite probable cause).21 
In reaching this conclusion, courts generally rely on the rule that a lawfully-aiTested suspect has 
no constitutional right to withhold blood and tissue samples or to refuse to demonstrate the

physical characteristics of their body.22

McCormick does not dispute any of this; indeed, his brief does not discuss any of this. 
Instead, he asserts that it does not matter if he was legally obliged to perform the field sobriety 
tests. McCormick relies on Elson v. State for the proposition that the government can not rely on 
evidence of a defendant's refusal to consent to a search, regardless of whether the search is legal

or illegal.23 in Elson, the supreme court ruled that, even when a search is ultimately shown to be 
legal, the government should not be allowed to rely on evidence that the defendant refused to 
consent to the search. The court reasoned that if evidence of the defendant's non-cooperation 
were allowed, this might "inhibit individuals from exercising the right to refuse consent to some

future illegal search".24
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But in Srala v. Anchorage2  ̂this court held that Elson did not apply to a case very similar 
to McCormick's. The defendant in Srala was arrested for driving while intoxicated and later 
refused to allow' a blood test. At trial, the government introduced evidence of the defendant's 
refusal. On appeal, the defendant argued that introduction of this evidence was barred by Elson, 
but this court ruled that Elson was distinguishable from Srala's case:

The present case is readily distinguishable from Elson. In contrast to Elson, a person legally 
arrested for driving w'hile intoxicated does not have a fourth amendment right to refuse a breath 
or blood test. The only fourth amendment right such a person has is the right to be free of arrest 
on less than probable cause, [citations omitted] Consequently, [the government's] comment on 
the refusal of an offered blood test does not chill the exercise of fourth amendment rights. Srala 
was lawfully under arrest for DWI and had no constitutional right to refuse a search incident to 
his arrest aimed at establishing his blood alcohol level. See Selunerber v. California, 384 U.S. 
757, 86 S. Ct. 1826, 16 L. Ed. 2d 908 (1966). To the extent that Srala had a right to refuse a 
blood test, ... that right was a limited statutory right, [citations omitted] Evidence of his refusal 
thus did not amount to an impermissible comment on the exercise of a constitutional right.

Srala, 765 P.2d at 105.26

We applied similar reasoning in Svedlund v. Anchorage22, where we upheld the 
constitutionality of a municipal ordinance making it a crime for a person lawfully arrested for 
DWI to refuse to take a breath test. We concluded that this law did not violate a motorist's Fourth 
Amendment rights because the breath test is a search incident to arrest — and thus, if the motorist

is lawfully arrested, the motorist has no Fourth Amendment right to assert.2^

Using Srala, B urnett, and Svedlund as guides, even if field sobriety tests are a "search", it 
appears that McCormick's only Fourth Amendment right was the right not to be asked to perform 
field sobriety tests unless the surrounding circumstances had already given the officer a 
reasonable suspicion that McCormick was driving while intoxicated. And if McCormick had no 
constitutional right to refuse to perform the field sobriety tests, then the constitution did not bar 
the government from introducing evidence that McCormick refused the tests. The admission of 
this evidence would not chill the future assertion of constitutional rights, because no 
constitutional right is at issue.

We admit that this issue is complex and that the resolution we have indicated here may not be 
entirely free from doubt. But we conclude that we need not resolve this issue in McCormick's 
case. As we indicated before, McCormick's briefing of this question is extremely terse. He 
devotes precisely one paragraph to this entire search and seizure issue. And although he cites 
Elson, he does not mention Srala, B urnett, or Svedlund.

Given the complexity of this issue, we find that McCormick's briefing is inadequate to allow 

meaningful review. Accordingly, we deem the issue waived.2^
In addition to his constitutional challenge, McCormick also argues that evidence of his
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refusal to take the two field sobriety tests should have been excluded under Evidence Rule 403 
because it was more prejudicial than probative. McCormick contends that this evidence was 
unfairly prejudicial because "there was a real danger that the jury [might conclude] that 
McCormick's refusal to perform balance tests indicated that he was intoxicated."

This asserted "unfair prejudice" is, in fact, the proper probative value of the evidence. 
McCormick's refusal to perform the balance tests does not directly tend to prove his intoxication, 
but it does tend to prove McCormick's belief that he would be unable to satisfactorily' perform the 
tests. From McCormick's refusal to take the two field sobriety tests, the jury could reasonably 
infer that McCormick believed he was under the influence of intoxicants.

This inference was not "prejudicial" for purposes of Evidence Rule 403. To the extent that 
McCormick's refusal to perform the field sobriety tests suggests that McCormick was conscious 
of his own intoxication, this evidence does not "[tend] to suggest decision on an improper

basis".30 Rather, this inference was a proper subject for the jury's consideration.

For all of the above reasons, we hold the admission of evidence that McCormick refused to 
perform the final two field sobriety tests does not require reversal of McCormick's conviction.

Did the district court violate M cCormick's right to due process when the court ordered 
McCormick to turn over a portion of M cCormick's blood sample to the M unicipality so 
that the Municipality could test the blood for alcohol content?

Shortly after McCormick's arrest, his blood was drawn at an Anchorage hospital. Several 
months later, the Municipality obtained a search warrant to test McCormick's blood sample. The 
Municipality served this warrant on the hospital, only to discover that McCormick's attorney had 
earlier directed the hospital to send the entire blood sample to a laboratory in Colorado. At the 
Municipality's request, the district court ordered McCormick to relinquish any unused portion of 
the blood sample to the Municipality. The Municipality tested the blood and introduced the test 
result at McCormick's trial. On appeal, McCormick argues that the district court violated his right 
to due process when the court ordered him to relinquish the blood to the Municipality.

McCormick's argument is premised on two legal principles. First, motorists arrested for DWI 
have a due process right to have a sample of their blood preserved so that this blood will later be 
available as a potential means of rebutting the government's evidence that the motorist was 

intoxicated or had a blood-alcohol level of .10 percent or greater.̂  Second, unless the motorist 

chooses to have blood drawn, the government has no authority to draw blood from them.32

Based on these principles of law, McCormick argues that motorists who choose to have a 
sample of their blood drawn should not have to face the possibility that the government will later 
obtain and test a portion of this blood sample. McCormick contends that motorists will be 
deterred from exercising their due process right to have a sample of their blood preserved if they 
know that this blood may one day become available to the government. According to 
McCormick, if courts are allowed to issue subpoenas and search warrants for the blood, this will 
"have a severe chilling effect on the exercise of [a motorist's] constitutional due process rights".
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McCormick's argument is answered by this court's decisions in Cunningham v. Stated and 

Birch v. Stated.

The defendant in Cunningham was arrested for driving while intoxicated. After he 
submitted to a breath test, he was informed that he had a right to an independent blood test. 
Cunningham exercised this right, he was transported to a hospital, where his blood was drawn 
and stored. Later, the State of Alaska obtained a search warrant for this blood; a state laboratory 
technician tested the blood for alcohol content, and the test result was used against Cunningham 

at his trial.35

On appeal, Cunningham argued that when a motorist exercises the right to an independent 
blood test, the resulting blood sample should be used only for the motorist's benefit and the State 
should not be able to obtain access to the blood. We rejected this argument. We noted that a 
motorist's right to an "independent" blood test does not mean that the resulting blood sample is 
privileged; rather, it means that the motorist is entitled to have the sample tested by people and 

methods that are not subject to government manipulation.36 We further noted that, although 
Alaska statutes forbid the government from obtaining a blood sample from a non-consenting 
motorist, no statute bars the government from using court process to obtain and test the blood

sample of a motorist who does consent to a blood test.37

In Birch, the facts were similar to Cunningham except that the attested motorist consulted 
ari attorney before deciding to have a blood sample d-awn and preserved. On appeal, Birch 
argued that the resulting blood sample was protected by the attomey-client privilege, but we 
rejected this argument. W e  held that, although the attomey-client privilege would protect the 
results of any defense-initiated testing of the blood sample, the sample itself was not privileged. 
Thus, if the court issued a search warrant for the bio »d, the government could seize a portion of

the sample, test it, and use the results against the motorist.38

McCormick's case is different from Cunningham and Birch in one respect. McCormick's 
blood sample was not in the hands of a hospital or other third party; rather, it was being held by a 
laboratory hired by McCormick's attorney. But in Morrell v. State, the Alaska Supreme Court 
held that a defense attorney has no privilege to take delivery of physical evidence from third

parties and then withhold the physical evidence from the government.39 Based on this court's 
decisions in Cunningham and Birch, and based on the supreme court's decision in Morrell, we 
hold that the district court acted lawfully when it ordered McCormick's attorney . j  surrender the 
unused portion of the blood sample so that the blood could be tested by the Municipality.

Did the district court violate McCormick's right to due process when the court 
prohibited McCormick's attorney from arguing to the jury that the government's blood 
sample might have been tainted, or its alcohol content altered, while the blood was in the 
possession and control of McCormick's agents?
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As explained above, shortly after McCormick's arrest, his blood was drawn at an Anchorage 
hospital. A few days later, at the direction of McCormick's attorney (and unbeknownst to the 
Municipality), the blood was shipped to a laboratory in Colorado so that it could be tested by 
defense experts. Several months later, when the Municipality discovered that the blood was gone, 
the Municipality applied for a court order directing the defense attorney to return the blood to 
Anchorage so that it could be tested by the Municipality. At McCormick's trial, the Municipality 
introduced the result of this second blood test. That blood test showed McCormick's blood 
contained .125 percent alcohol.

As the parties were preparing for opening statements at McCormick's trial, the defense 
attorney asked the trial judge to preclude the Municipality from introducing evidence of this 
blood test. McCormick's attorney argued that, because the blood had been in the possession of 
the Colorado laboratory for several months, the Municipality could not establish a proper chain 
of custody for this evidence. The defense objection was based on Alaska Evidence Rule 901(a). 
This rule states that "whenever the prosecution in a criminal case offers ... [physical] evidence 
which is of such a nature ... as to be susceptible to adulteration, contamination, modification, ... 
cr other changes in form attributable to accident, carelessness, error or fraud", the prosecution 
must, as a foundational matter, "demonstrate [to a] reasonable certainty that the evidence is ... 
free of [these] possible taints".

Defense Attorney : I would move to ... to exclude evidence related to the blood on the 
assumption that the prosecution is not going to be able to provide any kind of evidence with 
respect to the chain of custody of the blood once it [was sent to Colorado] until it was returned to 
[Anchorage], and to ensure ... [the] integrity [of the] blood sample.... Our position would be that 
[the blood evidence] simply shouldn't come in because the prosecution is going to be unable to 
link the chain of custody [during this] time [.]

Now, the court could either do one of two things, I suppose. [The court could rule] that since 
[the blood] was sent out [of state] at the request of the defense,... perhaps that should excuse the 
prosecution from establishing the integrity of the sample between the time that it left 
[Anchorage] and the time that it was returned 10 months later. Or, the court could preclude t>? 
prosecution from seeking to admit it. But I just wanted to get a ruling on [this issue] now, 
because if the court is inclined not to allow the blood [evidence] ... based on that [chain of 
custody] issue alone, ... then ... I'd ask for an order precluding the prosecution from even talking 
about the blood in [their] opening [statement].

The real issue here is just whether or not the [blood] test evidence [will] be admissible over 
[our] objection [based on] the lack of chain of custody.

The trial judge ruled that, given the facts of the case — particularly, the fact that the blood had 
been sent to Colorado at the behest of McCormick's attorney and had been stored there in the 
custody of a laboratory hired by the defense attorney — the Municipality would be excused from 
establishing the integrity of the blood sample during the months it was in the custody of the 
defendant's agents.
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The Court: I find [that the blood evidence] will be [admissible]. 1 find [that] it should be.... 
I find that, because the only entity that would be able to address the issue of [the integrity of the 
blood sample] is [under] the control of [the defense attorney] and Mr. McCormick, [the 
government] does not have to address the issues of chain of custody with respect to the time [the 
blood sample] left the [Anchorage hospital] lab and the time it came back to the lab. ... They 
should not be put in the position of having to necessarily fill that link of the chain, because it 
wasn't a chain link that they put in place in the first place.

This issue came up again when the defense attorney was delivering his summation to the jury. 
During his summation, McCormick's attorney attempted to cast doubt on the validity of the 
Municipality's blood test by pointing out that the jury had heard no evidence concerning the 
methods used to preserve the blood during its transportation and its months of storage and 
handling in Colorado. The municipal prosecutor immediately objected:

Defense Attorney : Now, the blood test. What we have is a situation where Mr. McCormick 
had his blood drawn willingly. He was requested to do so, and he did it. And the blood was 
shipped out of state. We don't know what it was -- [.] ... [It has been] stipulated that it's the same 
blood that came back, but we do not know what happened to the blood while it was gone. 
Absolutely no...

Prosecutor : I object to this, Your Honor...

The Court: Sustained.

McCormick's attorney offered no counter-argument at the time. However, after the parties 
completed their summations to the jury, the defense attorney responded to the court's ruling:

Defense Attorney : [An] issue, Your Honor, [that] I wanted to bring up is there was an 
objection during my closing [argument], when I was attempting to argue that nobody knows what 
happened to this ... blood while it was at the lab out of state.

The Court: Yes.

Defense Attorney : And my understanding of your prior rulings on this issue is that you were 
going to instruct the jury that ... [the] blood sample that was sent out of the state was the same 
sample that came back ... to [Anchorage]. But... I did not understand there to be any preclusion 
from arguing as to what may or may not have happened to that sample in the interim.

The Court : ... In my view, there was a preclusion as to ... what was done to [the blood] at 
the lab [in Colorado]. ... [The prosecutor] requested [that], if [the integrity of the blood sample 
was going to be disputed], then we'd need to get into the issue of your sending it out [of state], 
that you sent out two samples instead of one, that the lab was [of your choosing] -- if there was 
some problem with what the lab did, it's because it was a lab that you selected, [whether] you ... 
selected a good lab or a bad lab. All of those sorts of issues were precluded by basically saying 
that this is the same sample that came back [to Anchorage], and we're not going to discuss what 
happened [to the blood] when it... went out, or ... what happened [when] it was out of state. So,
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... in my view, ... there was a preclusion of discussion of those issues. And maybe that wasn't as 
clear as it should have been, but that was ... part and parcel of [my ruling] -- all of that ball of 
wax.

Defense Attorney : Okay. All right. I didn't understand that to be the case. That's why I 
started arguing to that effect.

The Court: All right.

On appeal, McCormick argues that the trial judge's ruling denied him due process of law. 
McCormick contends that, because the Municipality relied on the result of the Anchorage blood 
test, McCormick was entitled to attack that test result by pointing out, first, that the blood sample 
was tested many months after it was drawn from McCormick's body, and second, that the 
Municipality failed to present evidence concerning the precautions (if any) that were taken to 
ensure the chemical integrity of the blood sample during this time.

From the portions of the record quoted above, it is clear that McCormick did not preserve this 
issue in the district court. At the beginning of trial, McCormick's attorney attempted to exclude 
the blood evidence, arguing that the Municipality would be unable to prove that the blood sample 
had not become tainted or altered during the many months that it was in the hands of the defense 
attorney's agents (the Colorado laboratory). But the trial judge excused the Municipality from 
establishing the integrity of the blood sample during the months that it was in Colorado. The 
judge noted that the break in the chain of custody was caused by McCormick, and that the blood 
was held in the custody of the defendant's agents. McCormick has not challenged this ruling on 
appeal.

At the end of trial, the defense attorney attempted to use this ruling against the government ~ 
by asking the jury to view the Municipality's blood-test evidence with suspicion because the 
Municipality had introduced no evidence to establish the integrity of the blood while it was 
stored in Colorado. The trial judge sustained the prosecutor's objection to this argument. When 
McCormick's attorney later asserted that his argument had been proper, the trial judge responded 
that the defense attorney's argument was precluded by the earlier chain-of-custody ruling. 
Hearing this, the defense attorney did not disagree with the trial judge, nor did he seek 
reconsideration of that prior ruling. He merely stated, "Okay. All right. I didn't understand that to 
be the case."

In other words, McCormick's attorney never told the trial judge that he believed the judge's 
ruling was wrong, nor did he assert that the judge had imposed an unconstitutional restriction on 
McCormick's argument to the jury. McCormick thus failed to preserve an objection to the trial

judge's ruling regarding the scope of his argument.^ This being so, McCormick can prevail on

appeal only if he demonstrates that the trial judge's ruling was plain error.41

We find no plain error here. The trial judge ruled at the beginning of McCormick's trial that 
the Municipality would be excused from establishing the integrity of the blood sample during its
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transportation to and from Colorado and during t’ e many months that it was stored there by a 
laboratory working under contract for the defense attorney. In reliance on this ruling, the 
Municipality did not introduce evidence pertaining to the shipment, storage, and testing of the 
blood sample during its Colorado sojourn. Then, in final argument, the defense attorney tried to 
take unfair advantage of this ruling -- by arguing to the jury that they should view the 
government's evidence with suspicion because the government made no attempt to account for 
the integrity of the blood sample while it was in Colorado.

W e  are not saying that McCormick had no right to question whether the blood sample might 
have become tainted while it was in the hands of his own agents. But McCormick chose not to 
litigate this issue. Instead, he accepted the trial judge's ruling that the government was excused 
from establishing the integrity of the sample during those months. McCormick implicitly 
concedes that the ruling was correct or, at least, that it was a proper exercise of the judge's 
discretion. Under these circumstances, the trial judge did not violate McCormick's right to 
procedural fairness when he precluded McCormick from attacking the sufficiency of the 
government's proof on this issue during final argument.

Does the mandatory forfeiture provision of A M C  § 9.28.020(C)(5) violate state law?

At McCormick's sentencing, the district court ordered forfeiture of the motor vehicle he 
drove while intoxicated. This forfeiture was ordered pursuant to A M C  § 9.28.020(C)(5)(b), an 
ordinance that governs sentencing for the municipal crime of driving while intoxicated. This 
ordinance declares that if a defendant has previously been convicted of driving while intoxicated

(or breath-test refusal) within the preceding ten years^ and if the defendant has any interest in 
the vehicle that was used in the commission of the offense, the court shall order forfeiture of the 
defendant's interest in the vehicle.

McCormick claims that this provision of municipal law violates the Alaska Constitution. He 
points out that, when a defendant is convicted of DWI under state law, the sentencing court has 
the power to order forfeiture of the defendant's vehicle only if the defendant has previously been

convicted two or more times.43 Moreover, while the sentencing court has the power to order

forfeiture of the defendant's vehicle, forfeiture is not mandatory.44 Based on these differences in 
the sentencing provisions of state and municipal law, McCormick argues that the municipal 
forfeiture provision violates the rule that state law takes precedence over municipal law.

McCormick relies on the Alaska Supreme Court's decision in Kodiak v. Jackson.45 in 
Jackson, the supreme court struck down a provision of a municipal assault statute which 
required a mandatory minimum sentence of imprisonment for a person convicted of assaulting a 
police officer. The court held that this mandatory minimum punishment was inconsistent with the 
power to suspend sentences of imprisonment given to sentencing judges by state statute (AS

12.55.080 - 085)46 McCormick argues that the rule applied in Jackson likewise calls for 
invalidation of the Anchorage forfeiture provision.
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However, Jackson itself recognizes that a municipal ordinance is not necessarily illegal 
simply because it is inconsistent with state law. Rather, as Jackson acknowledges, the true test is 
whether the municipal ordinance is irreconcilably at odds with state law, so that enforcement of 

the municipal provision defeats the operation of state law.47

That is not the case here. The Alaska Leg; .ure has enacted AS 28.35.038, which 
specifically provides that, "notwithstanding other provisions of [Title 28], a municipality may 
adopt an ordinance providing for the impoundment or forfeiture of a motor vehicle ... involved in 
the commission of [DWI or brea n-test refusal]", and that such an ordinance "is not required to be 
consistent with [Title 28 of the Alaska Statutes] or regulations adopted under [that] title". 
Because the legislature has explicitly granted municipalities the power to enact forfeiture 
ordinances that are inconsistent with the corresponding provisions of state law, municipalities do 

not violate state law when they exercise this power.48

McCormick presents an alternative argument. He contends that, even though AS 28.35.038 
may authorize municipalities to impose harsher forfeitures than would be imposed under state 
law for the offense of driving while intoxicated, AS 28.35.038 only authorizes municipalities to 
ignore the provisions of Title 28 and the state regulations promulgated un ’er it. The statute ŝ ys 
nothing about authorizing municipalities to ignore the provisions of Title 12 ~ specifically, the 
provisions of AS 12.55.080 and 085 that empower sentencing judges to suspend the imposition 
or the execution of sentence.

It is true that AS 28.35.038 does not specifically mention these two provisions of Title 12. 
However, the statute must be interpreted in the context of the various D W I  and breath-test refusal 
statutes contained in AS 28.35. As we recently stated,

The guiding principle of statutory construction is to ascertain and implement the intent of the 
legislature. When a statutory provision is part of a larger framework, even seemingly 
unambiguous language must be inteipreted in the context of the other portions of the [whole]. 
Millman v. State, 841 P.2d 190, 194 (Alaska App. 1992).

Sakeagak v. State, 952 P.2d 278, 284 (Alaska App. 1998).

With regard to the offenses of driving while intoxicated and refusing to submit to a breath 
test, the Alaska Legislature has enacted a series of escalating mandatory minimum punishments 
(both imprisonment and fines) fci all offenders, even first offenders. Thus, for these two crimes, 
the legislature has taken away a sentencing court's power to suspend imposition of sentence and 
has substantially abridged a sentencing court's power to suspend execution of sentence.

Municipalities are generally authorized under AS 28.01.010 to enact traffic laws consistent 
with Title 28. Because of this authorization, a municipality does not violate the sentencing 
provisions of AS 12.55.080 - 085 if it follows the lead of the Alaska Legislature and enacts 
mandatory jail sentences and mandatory fines for the offenses of DWI and breath-test refusal.
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We must interpret AS 28.35.038 against this backdrop. Had the legislature never enacted AS 
28.35.038, municipalities would still be authorized to impose vehicle impoundments and 
forfeitures for the offenses of driving while intoxicated and refusing a breath test, providing these 
impoundments and forfeitures were consistent with the corresponding state penalties. By 
enacting AS 28.35.038, it appears that the legislature intended to authorize municipalities to 
impose impoundments and forfeitures for these two offenses that are harsher than those that can 
be imposed under state law.

In his brief to this court, McCormick suggests that the final sentence of AS 28.35.038 was 
not intended to authorize municipalities to impose harsher penalties than the ones provided under 
state law. McCormick suggests instead that the purpose of that final sentence was to authorize 
municipalities to make impoundment and forfeiture of vehicles a part of the punishment for 
violations of municipal DWI and breath-test refusal laws.

McCormick's interpretation ignores AS 28.01.010, which authorizes municipalities to enact 
their own traffic laws, so long as those laws are consistent with state law. As indicated above, we 
believe that even if AS 28.35.038 had never been enacted, municipalities would have been 
authorized to enact sentencing provisions for DWI and breath-test refusal that included 
discretionary forfeiture of vehicles.

McCormick's interpretation also overlooks the first sentence of AS 28.35.038, which declares 
that municipalities may adopt ordinances "providing for the impoundment or forfeiture of a 
motor vehicle ... involved in the commission of an offense under AS 28.35.030, 28.35.032, or 
an ordinance with elements substantially similar to AS 28.35.030 or 28.35.032." That is, AS
28.35.038 not only authorizes municipalities to adopt ordinances for the forfeiture of a vehicle 
used in violation of a municipal DWI or breath-test refusal law; the statute also expressly 
authorizes municipalities to adopt ordinances for the forfeiture of vehicles used in violation of 
the state DWI or breath-test refusal laws.

Given this legislative context, we conclude that the purpose of the final sentence of AS
28.35.038 is to authorize municipalities to enact vehicle impoundment and vehicle forfeiture 
laws that are harsher than their state-law counterparts. W e  further conclude that these harsher 
penalties can include the mandatory forfeiture of a vehicle involved in either the offense of 
driving while intoxicated or the offense of breath-test refusal. The legislature has enacted 
mandatory minimum punishments for these two offenses, thus restricting the courts' authority to 
suspend sentence for these two crimes. Given this legislative policy, and given our conclusion 
that the final sentence of AS 28. 35.038 was intended to authorize municipalities to impose even 
more onerous impoundments and forfeitures, we conclude that the legislature's failure to 
specifically mention AS 12.55.080 - 085 in the wording of AS 28.35.038 does not manifest a 
legislative intent to bar municipalities from enacting mandatory forfeitures.

McCormick raises two final attacks on the mandatory forfeiture provision. First, he notes that 
his vehicle was worth more than $ 5000, and that he received a separate fine ($ 1500 with $ 750 
suspended). McCormick therefore argues that he was subjected to a total monetary penalty 
exceeding the maximum fine for driving while intoxicated ($ 5000). We rejected this same
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$=P4932*169 argument in Hillman v. Anchorage.49 ]n Hillman, we held that a vehicle 
forfeiture is not the equivalent of a fine, nor is a vehicle forfeiture to be combined with a fine for 
purposes of determining whether a defendant's fine exceeds the $ 5000 limit. W e  reaffirm our 
decision in Hillnian.

Second, McCormick asserts that forfeiture of a $ 5000 vehicle is grossly disproportionate to 
the offense of driving while intoxicated, and that therefore the forfeiture represents an "excessive

fine" of the kind prohibited by the Eighth Amendment.^

In Hillman, we held that forfeiture of a vehicle worth $ 8000 did not represent an excessive 
punishment for a defendant convicted of his third DWI. We noted that the Ohio courts had 
upheld the forfeiture of a vehicle valued at between $ 23,000 and $ 30,000 when the

defendant$=P7021*48 was convicted of his fourth DWI.^l Here, McCormick is a repeat DWI 
offender who has suffered forfeiture of a vehicle worth $ 5000. This forfeiture is not so "grossly 
disproportionate" as to run afoul of the Eighth Amendment.

Conclusion

The judgement of the district court is AFFIRMED.

DISPOSITION 
The judgement of the district court is AFFIRMED.

OPINION FOOTNOTES

1 AS 28.35.032(e) reads: "The refusal of a person to submit to a chem ical test authorized under AS 
28.33.031(a) or AS 28.35.031(a) or (g) is admissible evidence in a civil or crim inal action or proceedinc 
arising out of an act alieged to have been committed by the person while operating ... a motor vehicle o r ... 
aircraft or watercraft while intoxicated."

2 574 P.2d 1285 (Alaska 1978).

3 See id. at 1288.

4 SLA 1980, ch. 129, §12.

5 W e note that courts from other states have reached this same conclusion. See, e.g., State v. 
Wright, 116 N.M. 832, 867 P.2d 1214, 1216-17 (N.M. App. 1993), cert, denied, 117 N.M. 121, 869 P.2d 
820 (N.M. 1994); City of Seattle v. Stalsbroten, 138 Wn.2d 227, 978 P.2d 1059, 1064 (Wash. 1999).

6 Alaska Constitution, Article I, Section 9.

7 State v. Fish, 321 Ore. 48, 893 P.2d 1023 (Or. 1995); State v. Gilmour, 136 Ore. App. 294, 901 
P.2d 894 v r. App. 1995); State v. Green, 68 Ore. App. 518, 684 P.2d 575 (Or. App. 1984).

8 See State v. Nielsen, 147 Ore. App. 294, 936 P.2d 374, 379-380, 382-83 (Or. App. 1997).
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9 See State v. Superior Court, 154 Ariz. 275, 742 P.2d 286, 289 (Ariz. App. 1987); State v. Taylor, 
648 So. 2d 701, 704 (Fla. 1995); People v. Roberts, 115 III. App. 3d 384. ■ ) N.E.2d 451, 453*54, 71 III.
Dec. 16 (III. App. 1983); Comm onwea lth v. Blais, 428 Mass. 294, 701 N.b.2d 314, 318 (Mass. 1998) ("It 
is well-settled that roadside sobriety tests are considered analogous to physical (as opposed to 
testimonial) evidence."); State v. Wright, 116 N.M. 832, 867 P.2d 1214, 1215-17 (N.M. App. 1994) (listing 
cases); State v. H oensche id , 374 N.W.2d 128, 130 fS.D. 1985); Farmer v. Commonwealth , 12 Va. 
App. 337, 404 S.E.2d 371, 373 (Va. App. 1991); City of Seattle v. Stalsbroten, 138 Wn.2d 227, 978 P.2d 
1059, 1062 (Wash. 1999); State v. Mallick, 210 Wis. 2d 427, 565 N.W.2d 245, 246-48 (Wis. App. 1997).

10 604 P.2d 1106 (Alaska 1979).

11 Id. at 1107-08.

12 See Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).

13 Palmer, 604 P.2d at 1109.

14 See the cases listed in footnote 7, supra.

15 State v. Nagel, 320 Ore. 24, 880 P.2d 451, 455 (Or. 1994); State v. Lowe, 144 Ore. App. 313, 
926 P.2d 332, 334 (Or. App. 1996).

16 Leslie v. State, 711 P.2d 575, 576-77 (Alaska App. 1986,

17 See State v. Superio r Court, 149 Ariz. 269, 718 P.2d 171, 176 (Ariz. 1986); People v. Carlson , 
677 P.2d 310, 316-17 (Colo. 1984); State v. Lamme, 19 Conn. App. 594, 563 A.2d 1372, 1374 (Conn. 
App. 1989), aff'd, 216 Conn. 172, 579 A.2d 484 (Conn. 1990); State v . Taylor, 648 So. 2d 701, 703 (Fla.
1995); State v. G o lden , 171 Ga. App. 27, 318 S.E.2d 693, 696 (Ga. App. 1984); State v. Wyatt, 67 Haw. 
293, 687 P.2d 544, 550-54 (Haw. 1984); State v. Ferreira, 133 Idaho 474, 988 P.2d 700, 705 (Idaho App. 
1999); State v. Stevens, 394 N W.2d 388, 390-91 (Iowa 1986), cert, den ied , 479 U.S. 1057, 93 L. Ed. 2d 
986, 107 S. Ct. 935 (1987); State v. Little, 468 A.2d 615, 617 (Me. 1983); Commonwealth v. B la is, 428 
Mass. 294, 701 N.E.2d 314, 316-17 (Mass. 1998); Hulse v. State, 1998 MT 108, 961 P.2d 75, 86-87, 289 
Mont. 1 (Mont. 1998); D ixon v. State, 103 Nev. 272, 737 P.2d 1162, 1163-64 (Nev. 1987); People v. 
Califano, 255 A.D.2d 701, 680 N.Y.S.2d 700, 701 (N.Y. App. 1998); State v. Gray, 150 Vt. 184, 552 A.2d 
1190, 1193-95 (Vt. 1988).

18 State v. Nagel, 320 Ore. 24, 880 P.2d 451 (Oregon 1994), and People v. Carlson, 677 P.2d 310 
(Colorado 1984).

19 See Terry v. O h io , 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968).

20 See Superior Court, 718 P.2d at 176; Lamme, 563 A.2d at 1374; Taylor, 648 So. 2d at 703; 
Blais, 701 N.E.2d at 317; Hulse, 961 P.2d at 86-87; County of Dane v. Campshure, 204 Wis. 2d 27, 
552 N.W.2d 876, 878-79 (Wis. App. 1996).

21 See Superior Court, 742 P.2d at 288; Taylor, 648 So. 2d at 703-04; Wyatt, 687 P.2d at 549; 
Blais, 701 N.E.2d at 317; State v. Wright, 116 N.M. 832, 867 P.2d 1214, 1217 (N.M. App. 1993); 
Stalsbroten, 978 P.2d at 1062; Campshure, 552 N.W.2d at 878-79.

22 See, e.g., Superio r Court, 742 P.2d at 289; State v. Burns, 661 So. 2d 842, 849 (Fla. App. 1995); 
Stalsbroten, 978 P.2d at 1062.

23 659 P.2d 1195, 1199 (Alaska 1983).

24 Id. at 1199.
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25 765 P.2d 103 (Alaska App. 1988).

26 See also Burnett v. Anchorage, 678 P.2d 1364, 1369-1370 (Alaska App. 1984) (rejecting the 
contention that Elson bars the government from relying on evidence that a lawfully arrested defendant 
refused to take a breath test).

27 671 P.2d 378, 384 (Alaska App. 1983).

28 See id. See also Jensen v. State, 667 P.2d 188 (Alaska App. 1983) (upholding the 
constitutionality of a nearly identical state statute).

29 See Katmailand, Inc. v. Lake and Pen insu la  Borough, 904 P.2d 397, 402 n.7 (Alaska 1995); 
Wren v. State, 577 P.2d 235, 237 n.2 (Alaska 1978); Kristich v. State, 550 P.2d 796, 804 (Alaska 1976); 
Lewis v. State, 469 P.2d 689, 691-92 (Alaska 1970).

30 Commentary to Evidence Rule 403, fifth paragraph.

31 See Snyder v. State, 930 P.2d 1274 (Alaska 1996); Anchorage v. Serrano, 649 P.2d 256 (Alaska 
App. 1982).

32 See State v. Pen a, 684 P.2d 864 (Alaska 1984). The Pena decision was later modified by the 
enactment of AS 28.35.035, but this statute does not apply to McCormick's case.

33 768 P.2d 634 (Alaska App 1989).

34 825 P.2d 901 (Alaska App. 1992).

35 Cunningham, 768 P.2d at 634-35.

36 See id. at 636.

37 See id.

38 Birch, 825 P.2d at 902-03.

39 575 P.2d 1200, 1210-11 (Alaska 1978).
40 Hagans, Brown, & Gibbs v. First Nat'l Bank of Anchorage, 783 P.2d 1164, 1166 n.2 (Alaska 

1989) ("Issues not properly raised ... at trial are not properly before this court on appeal."); Wettanen v. 
Cowper, 749 P.2d 362, 364 (Alaska 1988).

41 Burford v. State, 515 P.2d 382, 383 (Alaska 1973); Lumbermens Mutual Casualty Co. v. 
Continental Casualty Co., 387 P.2d 104,109, 111-12 (Alaska 1963).

42 AMC § 9.28.020(E)(4) limits relevant convictions to those within the ten years preceding the date of 
the present offense.

43 See AS 28.35.036(a).

44 See AS 28.35.036(c).

45 584 P.2d 1130 (Alaska 1978).

46 Id. at 1133.

47 Id. at 1132 (quoting Jefferson v. State, 527 P.2d 37, 43 (Alaska 1974)).
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48 For the same reason, the Anchorage forfeiture provision does not violate AS 28.01.010(a), which 
states that "[a] municipality may not enact an ordinance that is inconsistent with the provisions of this title 
or the regulations adopted under this title."

49 941 P.2d 211, 217 (Alaska App. 1997).

50 See Alexander v. United States, 509 U.S. 544, 558-59; 113 S. Ct. 2766, 2775-76; 125 L. Ed. 2d 
441 (1993) (holding that in personam forfeitures are limited by the Eighth Amendment); Harmelin v. 
Michigan, 501 U.S. 957, 996-1005; 111 S. Ct. 2680, 2702-07, 115 L. Ed. 2d 836 (1991) (interpreting the 
Eighth Amendment to forbid only "extreme sentences that are grossly disproportionate to the crime").

51 Hillman, 941 P.2d at 217.
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JUDGES

Before: Mannheimer and Stewart, Judges, and Rabinowitz, Senior Supreme Court Justice* . (Coats, 
Chief Judge, not participating.)

AUTHOR: STEWART

OPINION

M E M O R A N D U M  OPINION A N D  J U D G M E N T

STEWART, Judge.

Darryl Bingaman pleaded no contest to diving while intoxicated (DWI) under Anchorage 
Municipal Code § 09.28.020. He received a seventy-day term to serve and a $ 1,200 fine to pay. 
Since he had prior$=P7021*2 DWI convictions, the vehicle that Bingaman was driving on 
December 15, 1995, was forfeited under the mandatory provisions of the municipal forfeiture

ordinance J Bingaman argued in the district court that the forfeiture requirement was illegal 
because it was a violation of equal protection. He also claimed that the combination of the fines
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imposed and the forfeiture violated the excessive fine clauses of both the Alaska and the United 
States constitutions. On appeal, he also argues that the munic.pal forfeiture ordinance was fatally

inconsistent with state law.2 We conclude that Bingaman's arguments fail, and affirm.

Discussion

Excessive fine

Bingaman contends that the forfeiture of his vehicle, worth about $ 18,500 according to 
pleadings in the district court, in conjunction with the $ 1,200 fine imposed constitutes a 
prohibited "excessive fine" within the meaning of the Eighth Amendment to the United States 
Constitution and article I, section 12 of the Alaska Constitution. He asks us to reconsider our

decision in Hillman v. Anchorage^ where we upheld the municipal forfeiture ordinance against 
a similar attack. The only factor that distinguishes Bingaman's case from Hillman is that 
Bingaman's vehicle was apparently worth more than the vehicle in Hillman.

In Hillman, we were persuaded by the decision in State v. Ziepfel,^ where the Ohio Court of 
Appeals upheld forfeiture of Ziepfel's vehicle (a motorcycle valued at more than $ 23,000) 
against his claim that forfeiture of this vehicle constituted an "excessive fine" under the Eighth 
Amendment.$=P7021*4 That court concluded that Ziepfel's case did not present "one of those 
rare situations where the forfeiture is so grossly disproportionate to the offense as to constitute an 

excessive fine."5

Bingaman has advanced no convincing reason for us to reconsider Hillman. The total 
amount of Bingaman's fine and forfeiture is less than Ziepfel's. Therefore, we reject Bingaman's 
contention that the application of the forfeiture ordinance in his case violates the excessive fines 
provision of the Eighth Amendment to the United States Constitution and article I, section 12 of 
the Alaska Constitution.

Our decision in Hillman also rejected Bingaman's contention here that the maximum fine of 
$ 5,000 for violation of AS 28.35.030 establishes an upper limit for a fine and forfeiture under a

municipal prosecution.̂  Accordingly, we reject that claim as well.

Equal protection

Bingaman argues that the application of the municipal forfeiture ordinance violates equal 
protection under state and federal law because the municipal ordinance mandates forfeiture for an

offender with Bingaman's history, while under state law, forfeiture is discretionarŷ  But in

W ester v. State,  ̂the supreme court rejected Wester's claim that his prosecution under a state 
statute that provided a more severe penalty than a municipal ordinance that also applied to his 
conduct violated equal protection. "A defendant has no constitutional right to elect which of two
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applicable statutes shall be the basis of his indictment and prosecution."9 Bingaman's prosecution 
under the municipal code does not violate equal protection.

Conflict with state law

Bingaman argues that the municipal forfeiture provisions exceed and are inconsistent with 

sentencing limits set by state law. First, Bingaman relies on Kodiak v. Jackson, 10 which struck 
down the portion of a municipal assault ordinance that required a mandatory minimum term to 
serve because the required minimum was inconsistent with the power of judges to suspend

sentences.il He maintains that the required forfeiture under the municipal forfeiture ordinance is 
inconsistent with the permitted forfeiture under AS 28.35.038. W e  addressed and rejected the 
arguments Bingaman raises in McCormick v. Anchorage, 2000 Alas. App. LEXIS 9, P.2d , 
Op. No. 1658 (Alaska App., January 28, 2000).

But Jackson recognizes that inconsistency alone does not mandate a conclusion of illegality. 
The ultimate question is whether the enforcement of the municipal ordinance frustrates the 

operation of state law. 12

Alaska Statute 28.35.038 specifically permits the adoption of a municipal forfeiture

ordinance that is inconsistent with Title 28.13 Since the legislature specifically permitted the 
present inconsistency, the municipal forfeiture ordinance does not frustrate the operation of state 
law.

Next, Bingaman contends that AS 28.35.038 was passed only to allow municipalities to 
include vehicle forfeiture provisions in their ordinances consistent with state forfeiture. We 
disagree. Even without the passage of AS 28.35.038, municipalities would be authorized to enact 

forfeiture provisions that are consistent with state law.14 Furthermore, AS 28.35.038 permits a 
municipality to enact an ordinance that forfeits vehicles used in violation of both state and 
municipal DWI law, an expansion of forfeiture under state law. W e  reject Bingaman's argument 
that AS 28.35.038 should be read to limit the scope of the municipal forfeiture ordinance.

Finally, Bingaman contends that mandatory forfeiture conflicts with the power of a judge to 
suspend sentences under AS 12.55.080-085 and that AS 28.35.038 does not empower a 
municipality to limit the sentencing discretion of a trial court.

While AS 28.35.038 does not refer to those sections of Title 12, 'he statute must be 
interpreted in the context of the scheme the legislature has developed to address the problem of 
intoxicated drivers. The legislature has developed an escalating scries of mandatory minimum 
sentencing requirements starting with first offenders, including imprisonment, fines, and license 
revocations. Those provisions underscore an intent to abridge a sentencing court's discretion to

suspend the imposition or execution of a sentence.^

When interpreting any statute, the primary guiding principle is to ascertain and implement
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legislative intent. When a statute is part of a larger framework, what may appear to be a patently 
unambiguous provision must be interpreted in the context of the other portions of the statutory

framework. 16 In this context, we interpret the final sentence of AS 28.35.038 to permit a 
municipality to enact a forfeiture provision that is broader than state law. W e  also conclude that 
the absence of a reference to AS 12.55.080-085 did not exhibit a legislative intent to limit 
municipalities to discretionary forfeitures. Therefore, we conclude that he municipal forfeiture 
provision is consistent with state legislation and does not run afoul of Kodiak v. Jackson, supra.

Conclusion

The judgment of the district court is AFFIRMED.

DISPOSITION 

The judgment of the district court is AFFIRMED.

JUDGES FOOTNOTES

* Sitting by assignment made pursuant to article IV, section 11 of the Alaska Constitution and 
Administrative Rule 23(a).

OPINION F O O T N O T E S

1 AMC § 09.28.020(C)(5).

2 Bingaman also argued that the forfeiture provision is inconsistent with AS 12.55.005 because it 
could lead to disparate sentences when compared to forfeitures under state law. He also claimed that the 
forfeiture and fine resulted in a monetary penalty that was disproportionate to the offense. W e conclude 
that both of those arguments are excessive sentence claims that are not in this court's jurisdiction. See AS 
12.55.120(d); AS 22.07.020(c)(2).

3 941 P.2d 211 (Alaska App. 1997).

4 107 Ohio App. 3d 646, 669 N.E.2d 299 (Ohio App. 1995).

5 669 N.E.2d at 304.6 Bingaman had two prior DWI convictions. If those two convictions occurred in the five years prior to 
his present case, we note that he could have been prosecuted under AS 28.35.030(n)(2) for a class C 
felony. The maximum potential fine for a class C  felony is $ 50,000. See AS 12.55.035(b)(2).

7 See AS 28.35.036.8 528 P.2d 1179, 1185 (Alaska 1974).
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9 Id. (quoting Hutcherson v. United States, 120 U.S. App. D .C. 274, 345 F.2d 964, 967 (D.C. App. 
1965)).

10 584 P.2d 1130 (Alaska 1978).

11 See AS 12.55.080-085.

12 Jackson, 584 P.2d at 1132.

13 AS 28.35.038 provides:
Notwithstanding other provisions in this title, a municipality may adopt an ordinance providing for the 

impoundment or forfeiture of a motor vehicle, or aircraft, involved in the commission of an offense under 
AS 28.35.030, 28.35.032, or an ordinance with elements substantially similar to AS 28.35.030 or 
28.35.032. An ordinance adopted under this section is not required to be consistent with this title or 
regulations adopted under this title.

14 See AS 28.01.010.

15 See AS 28.35.030(b)(2), (n)(2); AS 28.35.032(g)(2), (p)(2).

16 See M iilm an v. State, 841 P.2d 190, 194 (Alaska App. 1992) (citations omitted).
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JUDGES

Before: Coats, Chief Judge, Mannheimer, Judge, and Joannides, District Court Judge.*
AUTHOR: MANNHEIMER

OPINION

MANNHEIMER, Judge.

Alexander Hillman pleaded no contest to driving while intoxicated, a violation of Anchorage 
Municipal Code § 9.28.020. Because Hillman had two prior convictions for this offense, the 
district court ordered forfeiture of Hillman's vehicle -- a required penalty under § 
9.28.020(C)(5)(b).

Hillman alleges that his vehicle is worth $ 8000. Based on this appraisal, Hillman contends 
that the forfeiture of his vehicle constitutes a prohibited "excessive fine" within the meaning of 
the Eighth Amendment to the United States Constitution and Article I, Section 12 of the Alaska

Constitution.̂  Hillman also contends that forfeiture of an $ 8000 vehicle violates Alaska law 
because, under AS 12.55.035(b), the maximum fine for a class A misdemeanor is $ 5000.

We assume for purposes of deciding this case that Hillman's vehicle is indeed worth $ 8000. 
Nevertheless, as explained below, we reject both Hillman's constitutional argument and his 
statutory argument. W e  therefore affirm the forfeiture of his vehicle.

Our jurisdiction to entertain this appeal

Before addressing the merits of Hillman's arguments, we first must answer the Municipality's
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contention that Hillman has no right to appeal the forfeiture and that this court has no jurisdiction 
to hear Hillman's appeal. The Municipality relies on AS 22.07.020(c), which states:

The court of appeals has jurisdiction to review ... (2) the final decision of the district
court on a sentence imposed by it if the sentence exceeds 120 days of unsuspended
incarceration for a misdemeanor offense.

The district court sentenced Hillman to 360 days' imprisonment with 300 days suspended, or 
60 days to serve. Because Hillman received only 60 days of unsuspended incarceration, the

Municipality argues that this court has no jurisdiction to hear his appeal.2

As we explain in more detail beiow, we do not interpret AS 22.07.020(c) as prohibiting this 
court from reviewing any aspect of a district court's sentencing decision when the defendant 
receives 120 days or less to serve. This court retains the right to review an illegal sentence, 
regardless of how much (or how little) imprisonment is imposed on the defendant.

AS 22.07.020(c) was intended to restrict this court’s jurisdiction to hear sentence appeals 
from the district court; this jurisdictional provision complements the new restrictions on district 
court sentence appeals embodied in the 1995 amendments to the sentence appeal statute, AS 
12.55.120. Under the 1995 amendment to AS 12.55.120(d), district court defendants may not 
pursue a sentence appeal unless they receive more than 120 days to serve. In this context, a 
"sentence appeal" is an appeal in which the defendant concedes the legality of the sentence but 
contends that the sentencing judge abused his or her discretion by imposing an unduly harsh 
punishment. See Rozkydnl v. State, 938 P.2d 1091, 1093 (Alaska App. 1997). The legislature's 
simultaneous amendment of AS 22.07.020(c) -- the insertion of the phrase "if the sentence 
exceeds 120 days of unsuspended incarceration" — was intended as the jurisdictional counterpart 
to the new restriction on sentence appeals.

Hillman's appeal, however, is not a "sentence appeal". Hillman contends that his sentence is 
illegal. This court continues to possess the authority to review claims that a sentence is illegal, 
even when the sentence does not exceed 120 days to serve. (Those readers who believe this 
conclusion is self-evident may skip the rest of this section.)

The current version of AS 22.07.020(c) was enacted in 1995 as part of the Alaska 
Legislature's re-working of various aspects of criminal procedure. See SLA 1995, ch. 79. In this 
1995 session law, the legislature amended AS 12.55.120 (the sentence appeal statute) to limit the 
right of sentence appeal. See SLA 1995, ch. 79, §§ 7-8. Now, defendants convicted of felonies 
can pursue a sentence appeal only if they receive a composite sentence exceeding 2 years to 
serve. AS 12.55.120(a). Similarly, defendants convicted of misdemeanors in district court can 
pursue a sentence appeal only if they receive a composite sentence exceeding 120 days to serve. 
AS 12.55.120(d).

At the same time, the legislature amended three provisions of Title 22 to reflect 
corresponding limits on the judiciary's jurisdiction to hear sentence appals. The legislature
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amended AS 22.07.020(b), the statute governing this court's jurisdiction to hear sentence appeals 
from the superior court. SLA 1995, ch. 79, § 11. The legislature also amended AS 22.07.020(c), 
the statute governing this court's jurisdiction to hear appeals from the district court. SLA 1995, 
ch. 79, § 12. And, because the superior court also has jurisdiction to review decisions of the 
district court, the legislature amended AS 22.10.020(0, the statute governing the superior court's 
jurisdiction to hear sentence appeals from the district court. SLA 1995, ch. 79, § 13.

Recently, in Rozkydal v. State, 938 P.2d 1091, 1997 Alas. App. LEXIS 25, Opinion No. 
1532 (Alaska App., 1997), we interpreted the revised sentence appeal, statute, AS 12.55.120. W** 
clarified that the appeals governed by AS 12.55.120 are premised on the assumption that the 
defendant's sentence was lawfully imposed. In a sentence appeal, the defendant asserts that a 
lawful sentence is excessive - i.e., that it constitutes an abuse of sentencing discretion. Hillman, 
however, asserts that his sentence is illegal — in fact, unconstitutional. Thus, Hillman's appeal is 
not a "sentence appeal" governed by AS 12.55.120, and his assertions of error are appealable 
regardless of the length of his sentence. Rozkydal, slip opinion at 4-5.

Although we clarified the meaning of AS 12.55.120 in Rozkydal, a potential problem of 
statutory interpretation still exists with regard to this court's jurisdictional statute. The problem is 
that AS 22.07.020(c) (the portion of the statute that gives this court jurisdiction over district court 
sentence appeals) does not specifically refer to "sentence appeals". Instead, AS 22.07.020(c) 
declares that this court has "jurisdiction to review ... the final decision of the district court on a 
sentence imposed by it if the sentence exceeds 120 days of unsuspended incarceration".

The Municipality construes this provision as encompassing more than simply the "sentence 
appeals" defined in Rozkydal. The Municipality reads AS 22.07.020(c) as barring the court of 
appeals from reviewing any aspect of a sentence imposed by the district court unless the 
defendant received more than 120 days to serve. We, however, do not believe that this is a 
sensible interpretation of the statute.

The problem is not specific to AS 22.07.020(c). Both of the sentence appeal provisions in AS 
22.07.020 are potentially ambiguous, For instance, AS 22.07.020(b) gives this court jurisdiction 
to "hear appeals of unsuspended sentences of imprisonment ... imposed by the superior court on 
the grounds that the sentence is excessive or ... too lenient". This statutory language conceivably 
could be read as a limitation on this court's power of review -- restricting our review of superior 
court sentences to the issues of excessive harshness or leniency. Under such an interpretation, we 
would have no authority to review a superior court sentence on the ground that it was illegal or 
that it was imposed in an unlawful manner. However, the legislative history of both AS 
22.07.020(b) and 020(c) shows that such an interpretation is mistaken.

The wording of AS 22.07 020(bj actually predates the creation of the court of appeals. This 
statutory provision originated in SLA 1969, ch. 117, sec. 1 - legislation that was enacted in 
response to the supreme court's decision in Bear v. State, 439 P.2d 432 (Alaska 1968). In Bear, 
the supreme court held that, absent legislative authorization, it had no authority to review a 
lawful sentence "for abuse of discretion" -- that is, for excessive severity or leniency. Id. at 433, 
435. The supreme court did not question its authority to decide cases in which the defendant
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claimed that the sentence was illegal, or cases in which the defendant claimed that the sentencing 
procedures were flawed. Id. at 436, 438. The issue presented in Bear was much narrower: 
whether the court had the authority to hear an appeal in which the defendant conceded the 
legality of the sentence but argued that the sentence constituted an abuse of sentencing discretion. 
Id. The court ruled that it had no such authority.

In response, the legislature enacted a new statute, AS 12.55.120, that explicitly authorized 
sentence appeals. See SLA 1969, ch. 117, sec. 4. At the same time, the legislature added a new 
subsection (b) to the supreme court's jurisdictional statute (AS 22.05.010) that confirmed the 
supreme court's jurisdiction to hear the now-authorized sentence appeals. See SLA 1969, ch. 117, 
sec. 1. The pertinent language of former AS 22.05.010(b) vested the supreme court with 
"jurisdiction to hear appeals of sentences of imprisonment lawfully imposed by the superior 
court[] on the grounds that the sentence is excessive or too lenient".

Interpreting this jurisdictional provision in context, it is clear that the provision was not 
intended to limit the supreme court's review of sentences to the issues of excessive harshness or 
leniency. Rather, the provision was intended to expand the supreme court's power of review to 
include issues of excessive harshness or leniency.

In 1980, when the legislature crerted the court of appeals, the legislature took the sentence 
appeal language from the supreme court's jurisdictional statute, AS 22.05.010(b), and placed this 
language in AS 22.07.020(b). See SLA 1980, ch. 12, sec. 1. The legislature then drafted a second 
sentence appeal provision, AS 22.07.020(c)(2), to give this court jurisdiction over district court 
sentence appeals.

(A second sentence appeal provision was needed because district court litigants had never 
had a right of direct appeal to the supreme court; thus, no clause of the supreme court's

jurisdictional statute dealt with district court sentence appeals.3 When the court of appeals was 
created, the legislature chose to give district court criminal litigants the choice of appealing either 
to the superior court or to the court of appeals. See AS 22.07.020(d), enacted in SLA 1980, ch. 
12, sec. 1. Thus, the legislature had to add language to AS 22.07.020 authorizing the court of 
appeals to hear district court sentence appeals. That language ended up in AS 22.07.020(c).)

When the legislature drafted AS 22.07.020(c), it did not use the language of the sibling 
provision, AS 22.07.020(b) (governing sentence appeals from the superior court). Clause (2) of 
AS 22.07.020(c) declares that this court has authority to review "the final decision of the district 
court on a sentence imposed by it". But although the legislature phrased AS 22.07.020(c)(2) 
differently from AS 22.07.020(b) (and differently from AS 22.10.-010 (a), the statute that vests 
the superior court with jurisdiction to hear district court sentence appeals), the intent of AS 
22.07.020(c) appears to have been simply to vest this court with jurisdiction over district court 
sentence appeals.

The 1995 amendment to AS 22.07.020(c) (2) did not alter the operative language of the 
statute; the 1995 amendment simply appended the phrase "if the sentence exceeds 120 days of 
unsuspended incarceration for a misdemeanor offense". This additional language reflects the
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amendment to the sentence appeal statute, AS 12.55.120(d), which now restricts district court 
sentence appeals to defendants whose composite time to serve exceeds 120 days.

Based on this legislative history, we conclude that AS 22.07.020(c) (2) was intended to 
confirm that the court of appeals has jurisdiction to hear sentence appeals from the district court. 
We reject the Municipality’s suggestion that the statute was intended to prevent this court from 
reviewing any aspect of a district court sentence unless the sentence exceeds 120 days to serve.

We note that the Municipality's interpretation of AS 22.-07.020 (c) would lead to absurd 
results. If in fact the court of appeals lacked jurisdiction to review any aspect of a district court 
sentence of less than 120 days' unsuspended incarceration, then this court would presumably be 
powerless to intervene when a district court judge sentenced a defendant to jail for 100 days for a 
class B misdemeanor (a class of offense punishable by no more than 90 days' imprisonment -- see 
AS 12.55.135(b)), or when a district court judge sentenced a defendant to 30 days for negligent 
driving (an offense that is not punishable by imprisonment -- see AS 28.35.-045 (c); AS 
28.40.050(c)-(d)).

Moreover, we note that AS 22.07.020(e) vests this court with wide-ranging discretionary 
jurisdiction to review appellate decisions of the superior court. The superior court is vested with 
plenary jurisdiction over appeals from the district court. See AS 22.10.020(d), which gives the 
superior court "jurisdiction in all matters appealed to it from a subordinate court". Under the 
Municipality's interpretation of AS 22.07.020(c), there would be many instances in which the 
court of appeals would lack jurisdiction to hear a direct appeal from the district court, but we 
would have jurisdiction to review the same issues if the defendant first appealed to the superior 
court and then brought a petition for hearing to this court. "In ascertaining the legislature's intent, 
this court 'is obliged to avoid construing statutes in a way that leads to patently absurd results or 
to defeat of the obvious legislative purpose behind the statute'." Turney v. State, 922 P.2d 283, 
292 (Alaska App. 1996) (quoting State v. Lowrence, 858 P.2d 635, 638 (Alaska App. 1993)).

For all of these reasons, we reject the Municipality's contention that AS 22.07.020(c) (2) was 
intended to bar this court from correcting any and all illegalities in district court sentences of 120 
days or less. Instead, we conclude that AS 22.07.020(c) (2) refers to sentence appeals from the 
district court, and that the statute's reference to unsuspended sentences of more than 120 days 
was intended to incorporate the limitation placed on district court sentence appeals by AS 
12.55.120(d).

We turn now to the merits of Hillman's arguments that his forfeiture is illegal.

Is forfeiture of H illm an's vehicle an "excessive fine"?

Under Anchorage Municipal Code § 9.28.020(C)(5), if a person is convicted of driving while 
intoxicated for a second or subsequent time within 10 years, and if the person "has any interest in 
the vehicle used in the commission of the offense, the [sentencing] court shall order that... the 
person's interest in the vehicle be forfeited to the [Municipality of Anchorage]". Hillman had two 
prior convictions, so the district court ordered his vehicle forfeited to the Municipality.
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As noted above, Hillman contends that this forfeiture is unconstitutional. He claims that his 
vehicle is worth $ 8000, and he further claims that, when a person’s offense is driving while 
intoxicated, the forfeiture of property worth that much is an "excessive fine" in violation of the 
federal and state constitutions.

The law distinguishes between in personam forfeitures, which are inflicted as punishment 
for a crime, and in rent forfeitures, which can be inflicted on property owners who are 
themselves innocent of crime, if the government proves that the property is contraband or is 
connected to the commission of a criminal act. See Calero-Toledo v. Pearson Yacht Leasing 
Co., 416 U.S. 663, 684; 94 S. Ct. 2080, 2092; 40 L. Ed. 2d 452 (1974); The Palmyra, 25 U.S. 1, 
12 Wheat. 1, 14-15; 6 L. Ed. 531 (1827). The forfeiture of Hillman's vehicle as punishment for 
his own criminal conduct is an in personam forfeiture. The United States Supreme Court has 
held that the Eighth Amendment's proscription on "excessive fines" extends to in personam 
forfeitures. Alexander v. United States, 509 U.S. 544, 558-59, 113 S. Ct. 2766, 2775-76; 125 L. 
Ed. 2d 441 (1993). Thus, the government's power to order forfeiture of Hillman's vehicle is 
potentially limited by the Eighth Amendment.

The ultimate question in assessing Hillman's Eighth Amendment claim is whether the 
forfeiture is grossly disproportionate to his crime. See generally Harmelin v. Michigan. 501 
U.S. 957, 996-1005; 111 S. Ct. 2680, 2702-07; 115 L. Ed. 2d 836 (1991) (interpreting the Eighth 
Amendment not to require strict proportionality between a crime and a sentence, but to forbid 
only "extreme sentences that are grossly disproportionate to the crime"). A similar test is used for 
judging excessiveness of punishment under the Alaska Constitution:

The Alaska Supreme Court has consistently held that the Alaska Constitution does not 
require that penalties be proportionate to the offense. Only punishments that are "so 
disproportionate to the offense committed as to be completely arbitrary and shocking to 
the sense of justice" [arc] cruel and unusual under Alaska's Constitution. See Thomas v. 
State, 566 P.2d 630, 535 (Alaska 1977); Green v. State, 390 P.2d 433, 435 (Alaska 
1964).

McNahb v. State, 860 P.2d 1294, 1298 (Alaska App. 1993).

Hillman first argues that the district court committed procedural error by summarily rejecting 
Hillman's "excessive fine" contention. Hillman asserts that whenever a criminal defendant 
alleges that he or she is being subjected to a constitutionally excessive forfeiture, the sentencing 
court is obliged to conduct a particularized analysis of the proportionality of that forfeiture to the 
defendant's conduct in committing the crime. Hillman points out that several federal appellate 
circuits have established criteria forjudging the proportionality of a forfeiture, criteria designed 
to be applied on a case-by-case basis. See United States v. Certain Real Property Located at 
11869 Westshore Drive, 70 F.3d 923 (6th Cir. 1995); United States v. Real Property Located

in El Dorado, California, 59 F.3d 974, 985-86 (9th Cir. 1995).4
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The federal case law that Hillman cites is not directly on point. These federal cases deal with 

in rem forfeitures — forfeitures that are based, not on the criminal culpability of the property 
owner, but on the nexus between the property and crinvnal conduct (regardless of who 
committed the crime). As we pointed out above, the forfeiture of Hillman's vehicle was an in 
personam forfeiture -- a forfeiture based on Hillman's personal guilt of a criminal offense. When 
a court is dealing with in personam forfeiture, there is little point to holding a hearing on some 
of the criteria listed in the federal cases. For example, El Dorado directs a court to examine 
"whether the [property] owner was negligent or reckless in allowing the illegal use of [the] 
property" and "whether the owner was directly involved in the illegal activity". 59 F.3d at 986. 
Because an in personam forfeiture of property is premised on the defendant's conviction of a 
crime, these factors are self-evident.

Moreover, the federal courts agree that when a defendant claims that a forfeiture amounts to 
an "excessive fine", the burden is ultimately on the defendant to prove that the forfeiture is 
grossly disproportionate to the defendant's offense. See 11869 Westshore Drive, 70 F.3d at 930; 
El Dorado, 59 F.3d at 985. It thus appears that, even under the federal cases that require a 
"proportionality" analysis of forfeitures, a sentencing court is obliged to hold a special hearing to 
investigate a defendant's Eighth Amendment claim only if the defendant first, alleges facts that 
raise a reasonable possibility that the forfeiture is constitutionally excessive.

Hillman presents no facts or cases suggesting that forfeiture of a vehicle worth $ 8000 is 
"grossly disproportionate" to his offense of repeat drunk driving. In fact, Hillman concedes that 
the most pertinent case he could find goes against him. In State v. Ziepfel, 107 Ohio App. 3d 
646, 669 N.E.2d 299 (Ohio App. 1995), the defendant was convicted of his fourth drunk driving 
offense. The Ohio Court of Appeals upheld forfeiture of Ziepfel's vehicle (a particularly 
expensive motorcycle, valued at between $ 23,000 and $ 30,000) against Ziepfel's claim that 
forfeiture of this vehicle constituted an "excessive fine" under the Eighth Amendment. The court 
concluded that Ziepfel's case did not present "one of those rare situations where the forfeiture is 
so grossly disproportionate to the offense as to constitute an excessive fine". Ziepfel, 669 N.E.2d 
at 304.

Hillman concedes that Ziepfel may be "persuasive", but he points out that Ziepfel is not 
"binding" on this court. This is true. However, in this case, "persuasive" is sufficient. Given the 
fact that Ziepfel upheld a much greater forfeiture under similar circumstances, and given the fact 
that Hillman has presented nothing to suggest that his case is "one of those rare situations" where 
the Constitution bars the government from enforcing the penalty specified by law for his offense, 
we reject Hillman's contention that his case must be remanded to the trial court for a special 
Eighth Amendment hearing. Our ruling is the same regarding Hillman's state constitutional 
claim.

Hillman's remaining argument is that the amount of his forfeiture ($ 8000) exceeds the 
maximum monetary penalty for his offense. Hillman relies on AS 12.55.035(b)(3), which 
declares that a defendant convicted of a class A misdemeanor "may be sentenced to pay ... a fine 
of no more than ... $ 5000". Because Hillman has suffered a forfeiture of property worth $ 8000
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(and has additionally been ordered to pay an unsuspended fine of $ 1500), he argues that his total 
monetary penalty exceeds the $ 5000 ceiling set by AS 12.55.035(b).

Hillman's argument is premised on two assumptions. First, Hillman assumes that AS 
12.55.035 limits not only the penalties that can be imposed for violation of state statutes but also 
the penalties that municipalities can impose for violation of their own ordinances. Second, 
Hillman assumes that AS 12.55.035 governs (and limits) forfeitures as well as fines.

Even taking Hillman's first assumption to be true (that is, even assuming that AS 12.55 035 
governs the penalties for violation of municipal ordinances), we reject Hillman's contention that 
AS 12.55.035 limits forfeitures. There is nothing in the statutory language to indicate this, and 
Hillman cites no legislative history or case authority to support his contention that the legislature

used the word "fine" to mean both "fine" and "forfeiture".̂  We therefore reject Hillman's 
contention that AS 12.55.035(b) sets a $ 5000 limit on vehicle forfeitures imposed as a penalty 
for driving while intoxicated.

The judgement of the district court is AFFIRMED.

DISPOSITION

AFFIRMED.

JUDGES FOOTNOTES

* Sitting by assignment of the chief justice made pursuant to Article IV, Section 16 of the Alaska 
Constitution.

OPINION F O O T N O T E S

1 Both provisions contain identical wording: "Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishments inflicted."

2 Paradoxically, the Municipality urges us to treat Hillman's appeal as a petition for review and to 
reach the merits of Hillman's contentions. If, as the Municipality asserts, this court has no jurisdiction "to 
review" the district court's decision, then this jurisdictional limitation would seem to encompass both forms 
of appellate review -* appeals and petitions.

3 In Galaktionoff v . State, 486 P.2d 919, 920 n.3 (Alaska 1971), the supreme court noted this 
omission. The court nevertheless ruled that, by virtue of the clause in AS 22.05.010 (a) giving the court 
"final appellate jurisdiction in all actions and proceedings", the court had the authority to review decisions 
of the superior court in district court sentence appeals.

4 The Sixth Circuit’s opinion in 11869 Westshore Drive contains a lengthy discussion of the case law 
in this area. 70 F.3d at 927-930. From that discussion, it appears that the federal circuits are split on the 
question of whether the concept of proportionality applies to in rem forfeitures. Moreover, among the
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federal circuits that do require proportionality of in rem forfeitures, the circuits use differing criteria to 
assess that proportionality.

5 We note that state law provides for forfeiture of a repeat drunk driver's motor vehicle or aircraft. See 
AS 28.35.036. Motor vehicles and aircraft often are worth far more than $ 5000. If the legislature had 
intended to limit these forfeitures to $ 5C00, it seems likely that the legislature would have included 
language expressly and clearly establishing such a limitation.
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OPINION

MANNHEIMER, Judge.

The Municipality of Anchorage undertook an in rem forfeiture proceeding against a vehicle 
owned by John K. Davis. This forfeiture action was prosecuted under former Anchorage 
Municipal Code (AMC) 9.28.026, an ordinance which declared that any vehic't >perated by an 
intoxicated driver, or any vehicle operated by a driver who refused to submit to a breath test, was 
subject to forfeiture as a "public nuisance". Based on proof that Davis had driven while 
intoxicated and had refused to submit to a breath test, the Municipality obtained forfeiture of 
Davis's vehicle. The Municipality also pursued criminal charges against Davis for thê e same two 
offenses.

In this appeal, Davis contends that once the Municipality secured forfeiture of his vehicle in 
the civil proceeding, the double jeopardy clauses of the federal and the Alaska constitutions 
prohibited the Municipality from pursuing the criminal charges against him. For the reasons 
explained in this opinion, we hold that the Municipality was entitled to pursue both the in rem

forfeiture action and the criminal charges.*

Facts of the case

Davis was arrested in Anchorage on February 17, 1995, for driving while intoxicated and 
refusing to submit to a breath test. His vehicle, a 1982 Ford, was seized at the time of his arrest. 
While Davis awaited trial on the two criminal charges, the Municipality pursued an in rem
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forfeiture action against the vehicle, and on May 12, 1995, Davis's vehicle was declared forfeit to 
the. Municipality.

Davis asked the district court to dismiss the still-pending criminal charges. He argued that the 
forfeiture of his vehicle amounted to a "punishment" for his acts of driving while intoxicated and 
refusing the breath test. Davis further contended that, because he had been punished once for 
these acts (by the forfeiture of his vehicle), the constitutional guarantees against double jeopardy 
prohibited the government from punishing him again for the same acts (by imprisonment or fine 
in the criminal case). See the Fifth Amendment to the United States Constitution and Article I, 
Section 9 of the Alaska Constitution.

The district court rejected Davis's arguments and refused to dismiss the criminal charge. 
Davis then pleaded no contest to driving while intoxicated, preserving his double jeopardy 
argument for appeal. See Cooksey v. State, 524 P.2d 1251,1255-57 (Alaska 1974).

The forfeitures imposed under former A M C  9.28.026 were in rem forfeitures

In his brief to this court, Davis renews his argument that the forfeiture of his vehicle was a 
"punishment" for double jeopardy purposes. Under the United States Supreme Court's decision in 
United States v. Ursery, 518 U.S. , 116 S Ct. 2135, 135 L. Ed. 2d 549 (1996), it is clear that 
forfeiture of a person's property in an in rem civil forfeiture proceeding does not constitute 
"punishment" for purposes of the federal double jeopardy clause. Davis attempts to avoid this 
result by arguing that vehicle forfeiture proceedings under former A M C  9.28.026 were not really 
in rem proceedings, but were instead in personam forfeitures, a type of forfeiture generally 
recognized as "punishment". See Ursery, 116 S. Ct. at 2147 (majority opinion) and at 2150-51 
(concurring opinion of Justice Kennedy).

The law distinguishes between in personam forfeitures, which are inflicted as punishment 
for a crime, and in rem forfeitures, which can be inflicted on property owners who are 
themselves innocent of crime, if the government proves that the property is contraband or is 
connected to the commission of a criminal act. See Calero-Toledo v. Pearson Yacht Leasing 
Co., 416 U.S. 663, 684; 94 S. Ct. 2080, 2092; 40 L. Ed. 2d 452 (1974); The Palmyra, 25 U.S. 1, 
12 Wheat. 1, 14-15; 6 L. Ed. 531 (1827).

For instance, this court recently decided a case in which a defendant was subjected to an in 
personam forfeiture of his vehicle. See Hillman v. Anchorage, 941 P.2d 211 (Alaska App. 
1997). In Hillman, the defendant's vehicle was forfeited, not in a separate civil action, but at his 
sentencing for driving while intoxicated. The forfeiture was imposed as part of the defendant's 
sentence pursuant to former A M C  9.28.020(C) (the statutory provision defining the penalties for 
driving while intoxicated), and the legal basis for the forfeiture was that the defendant had been 
found guilty of a crime.

Such in personam forfeitures, imposed as part of a person's penalty for violating a criminal 
statute, must be distinguished from in rem forfeitures, which do not depend upon proof that the 
property owner is guilty of a crime, but which are based on proof that the property is contraband 
or is connected to or derived from some dangerous or unlawful activity. This distinction was
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explained in some detail by Justice Kennedy in his concurring opinion in Ursery :

The key distinction is that the instrumentality-forfeiture statutes are not directed at those 
who carry out the crimes, but at owners who are culpable for the criminal misuse of the 
property. See Austin [v. United States, 509 U.S. 602,] 619, 125 L. Ed. 2d 488, 113 S. Ct. 
[2801,] 2810-2811 [(1993)] (statutory "exemptions serve to focus the provisions on the 
culpability of the owner"). The theory [of in rem forfeiture] is that the property, whether 
or not illegal or dangerous in nature, is hazardous in the hands of this owner because he 
either uses it to commit crimes, or allows others to do so. The owner can be held 
accountable for the misuse of the property. Cf. One 1958 Plymouth Sedan [v. 
Pennsylvania, 380 U.S. 693,] 699, 85 S. Ct. [1246,] 1250[, 14 L. Ed. 2d 170 (1965)] 
("There is nothing even remotely criminal in possessing an automobile. It is only the 
alleged use to which this particular automobile was put that subjects [the owner] to its 
possible loss.") ... Since the punishment befalls any property-holder who cannot claim 
statutory [exemption], whether or not he committed any criminal acts, [the forfeiture] is 
not a punishment for a person's criminal wrongdoing.

Forfeiture, then, punishes an owner by taking property involved in a crime[.] It may 
happen that the owner is also the wrongdoer charged with a criminal offense. But the 
forfeiture is not a second in personam punishment for the offense[.]

Ursery, 116 S. Ct. at 2150.

In Ursery, the Supreme Court reaffirmed that the government may pursue "parallel in rem 
civil forfeiture actions and criminal prosecutions based upon the same underlying events". The 
Court noted that, "in a long line of cases", it had "considered the application of the Double 
Jeopardy Clause to civil forfeitures" and had "consistently concluded that the Clause does not 
apply to such actions because they do not impose punishment." Ursery, 116 S. Ct. at 2140.

The question then, for double jeopardy purposes, is to distinguish civil in rem forfeitures 
from forfeitures that are "intended as punishment, so that the proceeding is essentially criminal in 
character". Ursery, 116 S. Ct. at 2141, quoting United States v. One Assortment of 89 
Firearms, 465 U.S. 354, 362; 104 S. Ct. 1099, 1105; 79 L. Ed. 2d 361 (1984). To answer this 
question, the Ursery Court reviewed its past decisions in this area — specifically, Various Items 
of Personal Property v. United States, 282 U.S. 577, 51 S. Ct. 282, 75 L. Ed. 558 (1931), One 
Lot [of] Emerald Cut Stones v. United States, 409 U.S. 232, 93 S. Ct. 489, 34 L. Ed. 2d 438 
(1972) (per curiam), and United States v. One Assortment of 89 Firearms, supra -- and then 
reaffirmed the two-part analysis it had used in those cases:

First, [a court must] ask whether [the legislature] intended proceedings under [the 
forfeiture statute] to be criminal or civil. Second, [a court must] consider whether the 
[forfeiture] proceedings are so punitive in fact as to "[demonstrate] that [they] may not
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legitimately be viewed as civil in nature," despite [the legislature's] intent. 89 Firearms, 
465 U.S. at 366, 104 S. Ct., at 1107.

Ursery, 116 S. Ct. at 2147. Using this analysis as a guide, we conclude that the vehicle 
forfeitures imposed under former A M C  9.-28.026 were in rem forfeitures, and that forfeiture 
proceedings under that ordinance were civil, not criminal.

Under subsection C(3) of the ordinance, a vehicle allegedly used in connection with either of 
the two specified offenses (driving while intoxicated or breath test refusal) could be seized and 
held for impoundment or forfeiture proceedings even if no criminal charges were ever filed 
against the driver. In fact, seizure of the vehicle apparently did not depend on whether the court 
could obtain in personam jurisdiction over the driver. Subsection C(3) provided that any court 
"having jurisdiction over the motor vehicle" could issue an order for seizure of the vehicle if the 
government demonstrated probable cause to believe that the vehicle was forfeitable under A M C  
9.28.026. The same subsection declared that, even in the absence of an arrest, a police officer 
who had probable cause to believe that a vehicle was forfeitable could temporarily seize the 
vehicle and hold it for up to 2 days (so that a court order could be obtained to authorize a longer 
seizure). Moreover, under subsection A(6), even when criminal charges were filed against the 
driver, the court presiding over the forfeiture action (and not the court presiding over the criminal 
action) remained in control of the vehicle: "Any requests for release of a vehicle during the 
pendency of [the] in rem action" had to be "brought in the forum of the in rem action".

Forfeiture under former A M C  9.28.026 was not premised on whether the driver of the vehicle 
had been convicted of a crime. Rather, subsection A(11) declared that it was "not a defense to an 
in rem proceeding brought under [AMC 9.28.026]" that the person in possession of the vehicle 
was acquitted or was convicted of a lesser offense. And, under subsection A(3), it was likewise 
no defense that a criminal proceeding against that person remained unresolved. Once the 
Municipality established by a preponderance of the evidence that the vehicle had been used in 
connection with one of the two specified offenses, subsection A(7) allowed only one defense to 
forfeiture - that the vehicle owner "[was not] in possession of the vehicle and [was not] 
responsible for ... the act which resulted in the impoundment or forfeiture", and that the vehicle 
owner "did not know or have reasonable cause to believe" that the other person would operate the 
vehicle in violation of the law.

This analysis of former A M C  9.28.026 demonstrates that its forfeiture provisions were 
squarely aimed at "owners who [were] culpable for the criminal misuse of [their vehicle]", and 
that the forfeiture imposed by this ordinance was based on proof that the vehicle was "hazardous 
in the hands of this owner because cither he used it to commit crimes, or allowed others to do 
so". Ursery, 116 S. Ct. at 2150. The Anchorage Municipal Assembly plainly intended the 
forfeiture provisions to be civil, and our analysis of those provisions demonstrates that those 
provisions are not "so punitive in fact" as to belie that civil categorization. Ursery, 116 S. Ct. at 
2147.
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We therefore hold that forfeitures imposed under former A M C  9.28.026 were civil in rem 
forfeitures. It follows that vehicle forfeitures under former A M C  9.28.026 were not 
"punishments" for purposes of the federal double jeopardy clause. Ursery, supra. Under federal 
constitutional law, the forfeiture of Davis's vehicle did not bar the Municipality of Anchorage 
from prosecuting Davis for the crimes of driving while intoxicated and refusing a breath test.

Davis's argum ent under the Alaska Constitution

Davis argues that, even if the forfeiture of his vehicle did not constitute a "punishment" under 
federal double jeopardy law, we should interpret the Alaska double jeopardy clause differently. 
Davis cites W hitton v. State, 479 P.2d 302, 310 (Alaska 1970), in which the Alaska Supreme 
Court refused to follow federal precedent and instead adopted a different test for deciding when a 
defendant's violation of two criminal statutes constitutes the "same offense" for double jeopardy 
purposes.

However, as we noted both in State v. Zerkel, 900 P.2d 744 (Alaska App. 1995), and in 
Aaron v. K etchikan, 927 P.2d 335 (Alaska App. 1996), the fact that a clause of the Alaska 
Constitution has, on occasion, been interpreted differently from the corresponding provision of 
the federal Constitution does not mean that we are at liberty to ignore federal precedent at will. 
When a party asserts that a provision of the Alaska Constitution should be construed differently 
from its close federal counterpart, that party bears the burden of demonstrating "something in the 
text, context, or history of the Alaska Constitution that justifies this divergent interpretation". 
Zerkel, 900 P.2d at 758 n.8, citing Abood v. League of Women Voters, 743 P.2d 333, 340-43 
(Alaska 1987); A aron, 927 P.2d at 336.

Davis does not satisfy the requirement established in Abood, Zerkel, and Aaron. He argues 
that the Alaska Supieme Court has not followed federal law in defining "same offense" (viz., the 
W hitton decision), and he argues that the concept of double jeopardy should not be "static". But 
even acknowledging this to be true, Davis does not explain why civil forfeiture of a vehicle used 
by an intoxicated driver should be considered "Punishment" under the Alaska Constitution. 
Under A M C  9.28.026, the Municipality of Anchorage was authorized to institute a civil action to 
obtain forfeiture of movable property that was used as the instrumentality of a criminal offense. 
Such forfeitures have a long tradition in Anglo-American law, and they traditionally have been 
viewed as noncriminal. The United States Supreme Court's decision in Ursery affirms this 
traditional view. Davis asks us to reject the analysis in Ursery, but he provides hardly any 
critique of the legal reasoning underlying that decision.

W e  recognize that, in recent times, both the Congress and various state legislatures have 
greatly increased the scope and severity of in rem forfeitures in an attempt to deter not only 
criminals but also non-criminals who countenance the use of their property by criminals. See 
Justice Stephens's dissent in Ursery, 116 S. Ct. at 2153. There are constitutional limits to such 
forfeitures; in rem forfeitures arc governed by the Eighth Amendment's prohibition on excessive 
fines. Austin v. United States, 509 U.S. 602, 113 S. Ct. 2801, 125 L. Ed. 2d 488 (1993). 
Moreover, it is possible that the Alaska Constitution may place additional limitations on
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forfeitures of non-traditional scope or severity. However, Davis's case does not raise these issues. 

The judgement of the district court is AFFIRMED.

DISPOSITION
AFFIRMED.

JUDGES FOOTNOTES

* Sitting by assignment made pursuant to Article IV, Section 11 of the Alaska Constitution and 
Administrative Rule 23(a).

6

OPINION FOOTNOTES

1 Since the time of this litigation, the Municipality of Anchorage has amended AMC 9.28.026. The 
current version of the ordinance contains several changes that are arguably material to a double jeopardy 
analysis. We express no opinion concerning the current version of AMC 9.28.026.
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M E M O R A N D U M  O P IN IO N  A N D  J U D G E M E N T

M A N N H E I M E R ,  Judge.

*1 Mark E. Haynes was arrested in Ketchikan on 

November 24, 1994 and charged with both driving 
while intoxicated, AS 28.35.030(a), and driving with 
a suspended licease, AS 28.15.291(a). He submitted 
to a chemical test of his breath, which showed his 
blood-alcohol level to be .186 percent.

The State of Alaska commenced criminal proceedings 

agaiast Haynes. At the same time, baser! on Haynes's 
breath test result, the Department of Public Safety 
took administrative action against Haynes's (already 
suspended) driver's license. See AS 28.15.165-166. In 
addition, the City of Ketchikan impounded Haynes's 

vehicle and held it pending the outcome of a forfeiture 

proceeding ( K e t c h ik a n  v. O n e  P  d5 M a ro o n  F o r d  
B ro n c o , No. IKE-94-1146 Civ.) brought under 
Ketchikan Municipal Ordinance 10.40.045. (FN1| 
(This forfeiture proceeding never went to judgement; 
it was ultimately dismissed by agreement of the 
parties, witli each side bearing its own costs.)

F N 1. T h is  o rd in a n c e  a llo w s  the City to ob ta in  
fo rfe itu re  o f  v e h ic le s  u sed  by  persons w ho e i th e r

drive while intoxicated or (hnving been arrested for 
driving while intnxicnted) refuse the breath test, if 
they have n prior conviction for either of these 
offenses within the previous five years.

Haynes filed a motion in his criminal case seeking 
dismissal of the count charging him with driving while 
intoxicated. He argued that, because the State had 
taken administrative action against liis driver's 
license, he had already suffered one "punislunent" for 
his act of driving while intoxicated, and thus any 
additional punishment that might ultimately be 
imposed on him in the criminal prosecution would 
amount to an illegal second punishment for purposes 
of the double jeopardy clauses of the United States 
and Alaska Constitutions. The district court denied 
Hnynes's motion, and he ultimately pleaded no contest 
to the charge of driving while intoxicated, reserving 
his right to appeal the district court's denial of his 
double jeopardy claim. See C o o k s e y v. S ta te , 524
P.2d 1251, 1255-57 (Alaska 1974). In return for 
Haynes's plea, the State dismissed the charge of 
driving with a suspended licease.

This was not a valid C o o k s e y plea. Haynes's double 
jeopardy attack, even if successful, would not linve 
affected the validity ofthe count cliarging Haynes 
with driving while bis license was suspended. See
S ta te v. Z e r k e l, 900 P.2d 744, 746 n. 1 (Alaska 
App. 1995). From the record of the district court 
proceedings, it appears that the State's only reason for 
dismissing this count was to facilitate Haynes's no 
contest plea by insuring that Haynes's double jeopardy 

argument would be dispositive of the entire case, as 
required by C o o k s e y . W e  have repeatedly disapproved 
ofsuch plea arrangements. See W e lls v. S ta te , 945 
P.2d 1248, 1250 (Alaska App. 1997); S p in k a v .  S ta te , 
863 P.2d 251 (Alaska App. 1993).

Nevertheless, because this appellate case has been 

pending so long (since the autumn of 1995), we 
exercise our authority to treat Haynes's appeal as a 

petition for review, which we now grant. See J u n e a u  
v. T h ib o d e a u , 595 P.2d 626, 631 (Alaskn 1979); 

M o o r e  v. S ta te , 895 P.2d 507, 509 n. 2 (Alaska 

App. 1995). W e  therefore turn to the merits of 
Haynes's ap|iellate argument.

*2 Haynes attacks his DWI conviction on double 
jeopardy grounds, but his current double jeopardy 
argument is substantially different from the one he 

presented to the district court. With respect to the 
double jeopardy claim tliat Haynes did raise in the 

district court, we affirm the district court's ruling (its
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refusal to dismiss the DWI charge against Haynes). 
With respect to the double jeopardy claim that Haines 
raises for the first time on appeal, we conclude that 
this claim is not preserved.

In the district court, Haynes argued that the D W I  
charge should be dismissed because the State liad 
already taken administrative action against his driver's 
license (basal on Haynes's breath-test reading of. 186 
percent blood-alcohol). Relying on a line of federal 
cases commencing with U n ite d  S ta te s v. H a lp e r , 490 
U.S. 435, 109 S.Ct. 1892, 104 L.Ed.2d 487 (1989), 
Haynes argued that the administrative action against 
his license constituted a "punishment'' for double 
jeopardy puqxrses; thus, because he liad already been 
punished once for his act of driving while intoxicated, 
any punishment he received in the criminal 
prosecution would constitute an unconstitutional 
second punishment for the same offense.

W e  rejected an identical argument in State, v. Z e r k e l,  
900 P.2d at 757-58. Moreover, since our decision in 
Z e rk e l, the United States Supreme Court has 
substantially limited the authority of the cases Haynes 
relied on. See H u d s o n v. U n ite d  S ta te s , 522 U.S. 93, 
118 S.Ct. 488, 139 L.Ed.2d 450 (1997); U n ite d  S ta te s  
v. U rs e ry , 518 U.S. 267, 116 S.Ct. 2135, 135 
L.Ed.2d 549 (1996). Finally, we have rejected nn 
analogous argument under the double jeopardy clause 
of the Alaska Constitution. See A a r o n  v. K e tc h ik a n ,  
927 P.2d 335 (Alaska App. 1996). W e  therefore 
uphold the district court’s refusal to dismiss Haynes's 

case.

On appeal, however, Haynes ndvances a substantially 
different argument. He asserts that the double 
jeopardy problem was created by the City of 
Ketcliikan's civil lawsuit seeking forfeiture of his 
vehicle. As explained above, this civil lawsuit was 

ultimately dismissed by stipulation of the parties. 
However, Haynes contends tliat the forfeiture of his 
vehicle, liad it occurred, w o u l t l  h a v e  b e e n a 
punishment for double jeopardy purposes, and 
therefore, because the City's forfeiture action was 
pending at the same time as the State's criminal 
prosecution, the criminal prosecution should have 
been dismissed on double jeopardy grounds.

Alternatively, Haynes argues that the City's 

impoundment of his vehicle pending the resolution of 

the forfeiture proceeding-essenlially, a pre­

judgement attachment of the disputed property- 

constituted a punishment for double jeopardy 
purposes, and therefore any further punishment

imposed in the criminal proceeding would have been 

unconstitutional.

*3 Our previous decisions in this area— Z e r k e l,
A a r o n , and D a v is v. A n c h o ra g e , 945 P.2d 307 
(Alaska App. 1997) (holding that forfeiture of a vehicle 
in nn in  re m  civil proceeding does not constitute 

punislunent for double jeopardy purposes)—strongly 
suggest that both of Haynes's arguments are mistaken. 
However, we need not reach the merits of Haynes's 
arguments because neither of them was preserved.

hi his district court pleading, Haynes adverted to the 
fact that the City of Ketchikan had filed a civil 
forfeiture action against his vehicle and had 
impounded the vehicle pending resolution of tliat 
lawsuit. However, when Haynes stated the basis of 
his claim for relief, he focused exclusively on the fact 

that the State had taken administrative action against 
his driver's license. And, when the district court 
issued its ruling on Haynes's motion to dismiss, the 
district court addressed only the argument that 
administrative suspension or revocation of a driver's 
license constituted punishment for double jeopardy 
purposes.

Haynes never sought reconsideration of the district 
court's niling, nor did he take any other action to alert 
the district court that he believed the court had 
neglected to nde on one of his claims. This being the 
case, even if Haynes had meant to raise a double 
jeopardy claim based on the City of Ketcliikan's 

action against liis vehicle, any such claim would now 
be waived. See M a r in o  v. S ta te , 934 P.2d 1321, 1327 
(Alaska App. 1997); E r ic k s o n  v. S ta te , 824 P.2d 725, 
733 (Alaskn App. 1991) (when the trial court 
overlooks or neglects to rule on n litigant's claim for 
relief, the litigant must press the court for a ruling or 
the clnim will be deemed waived).

In his brief to this court, Haynes implicitly 
recognizes that be faces a procedural difficulty. He 
argues that, "to the extent [liisj double jeopardy 
arguments might not have been, or were inadequately, 
presented [to the district court], such failure is not 
fatal to this appeal" becnuse "the constitutional 
protection against double jeopardy is ordinarily not 
forfeited by failure to raise an objection at trial". It is 
true that double jeopardy claims ordinarily can not be 

forfeited by inaction. See M e iu ia  v. N e w  Y o rk , 423 

U.S. 61, 63 n. 2, 96 S.Ct. 241, 242 n. 2, 46 L.Ed.2d 

195 (1975); H o r to n  v. S ta te , 758 P.2d 628, 632 

(Alnska App. 1988). However, this does not excuse a 
litigant from the nile that, nbsent plain error, a claim
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must be presented to the trinl court before it can be 
raised on appeal. Because Haynes did not ask the 
district court to decide either his vehicle forfeiture 
claim or his vehicle impoundment claim, ami because 
these claims can not be decided as matters of plnin 

error, Haynes can not raise these contentioas on 
appeal. [FN2]

F N 2 . In  H o r to n , th is  c o u rt a llow ed  the d e fe n d a n t to  
a rg u e  fo r  th e  f irs t  t im e  o n  uppcal Ihnt, u n d e r the  
d ou b le  je o p a rd y  c la u s e , tw o  o f  his co nv ic tions sh o u ld  
m erg e  becau se  th e y  w e re  based  on  the sam e c rim in a l 
a c t. H o w e v er, g iv e n  th is  c o u r t 's  ru ling that it w as th e  
S ta te 's  b u rden  to  e s ta b lish  tha t th e  two co u n ts  w e re  
based  on  d is tin c t a c ts ,  i d . ,  758  P .2d  at 6 3 2 , H o r to n 's  
d ou b le  je o p a rd y  c la im  am o u n ted  to  an  a ttack  o n  th e  
su ffic ien cy  o f  th e  S ta te 's  tria l ev idence to  e s ta b lish  
tw o  sep a ra te  o ffe n s e s .
S u ffic iency  o f  th e  e v id e n c e  to  establish  sep n ra le  
o ffen ses  is a  Icgnl d e te rm in a tio n  based on th e  
e x is tin g  tria l re c o rd ;  a p p e lla te  co u rts  can d e te rm in e  
th is  q u estio n  d e  n o v o .  T h u s , the specific d o u b le  
je o p a rd y  c la im  th a t  H o r to n  raised  could be d ec id ed  
u n d e r the  ru b ric  o f  "p la in  e r ro r " .  See S h a fe r  v. S ta te , 
4 5 6  P .2 d  4 6 6 , 4 6 8  (A la sk a  1969) (hold ing  th a t ,  e v en  
th o u g h  a d e fe n d a n t d o e s  n o t ob ject to the su ff ic ie n cy  
o f  th e  S ta te 's  e v id e n c e  at tria l by seeking a 
ju d g e m e n t o f  a c q u i tta l ,  th is  c la im  can  n e v e r th e le s s  be 
co n sid ered  o n  a p p e a l  a s  a  m a tte r o f  p lain  e r ro r ) ;  
M u sia fo sk i v. S ta te ,  8 67  P .2 d  824 , 829 n. 1 (A la sk a  
A pp . 1994) (h o ld in g  th a t an  ap pe lla te  court c a n  
ind ep end en tly  re v ie w  a  tr ia l  c o u r t’s ru ling  o n  t h e

v a l id i ty  o f  a n  i n d i c tm e n t  w h e n  t h e  i s s u e  w a s  
l i t i g a te d  s o le ly  o n  t h e  p le a d in g s  a n d  t h e  p r e ­
e x i s t i n g  g r a n d  j u r y  r e c o r d ) .  H ay n es , o n  th e  o th e r 
h a n d , ra ise s  d o u b le  j e o p a rd y  c la im s tha t h in g e  on  
fae lu n l and  legal is su e s  th a t w ere  not litiga ted  in  the 
tr ia l  c o u r t. M o re o v e r , th e  p ro p e r  d ec is io n  o f  h is  
c la im s  is  n o t o b v io u s  fro m  th e  ex isting  re c o rd . See  
H an sen  v. S ta le , 8 4 5  P .2 d  4 4 9 , 4 5 7  (A lask a  
A p p . 1993); M a rro n e  v. S ta te ,  653  P .2 d  6 7 2 , 676  
(A lnsk a  A pp . 1982) (h o ld in g  tha t w h en  th e re  is no 
c le a r  lega l a n sw e r to  th e  d e fe n d a n t's  c la im , th e  
d e fe n d a n t has fa iled  to  e s ta b lish  p la in  e r ro r ) . T h u s , 
H a y n e s 's  c ln im s d o  n o t c o n s titu te  "p la in  e r ro r " ,  and 
h e  ca n  n o t ra ise  th e m  f o r  th e  firs t tim e o n  ap pea l.

To conclude: W e  uphold the district court's ruling on 
the double jeopardy claim that Haynes preserved-the 

claim that the Department of Public Safety's 

administrative action against Haynes’s driver's license 

precluded the State from prosecuting Haynes for 
driving while intoxicated. W e  find that Haynes failed 
to preserve the other double jeopardy claims that he 

raises in tliis appeal (claims based on the City of 
Ketchikan's in  re n t forfeiture action against his 

vehicle).

*4 The judgement ofthe district court is 

AFFIRMED.

EN D  O F  D O C U M E N T
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Before: COATS, Chief Judge, M A N N H E I M E R ,  
Judge, and RABINOW1TZ, Senior Supreme Court 

Justice. [FN*|

F N *  S itting  by assig n m en t m ade  p u rsu a n t to  A rtic le  
IV , S ec tion  11 o f  th e  A lask a  C o n s titu tio n  an d  
A d m in is tra tiv e  R u le  2 3 (a ) .

M E M O R A N D U M  OPINION A N D  J U D G E M E N T

MA N N H E I M E R ,  Judge.

* 1 Each of the ten defendants in this consolidated 
appeal was charged with driving while intoxicated, 
Anchorage Municipal Code (AMC) 9.28.020. Whrle 
these criminal charges were pending, the Alaska 
Department of Public Safety administratively revoked 
all ten defendants' operator's licenses (based on the 
same incidents). In addition, pursuant to former 
A M C  9.28.026, the Municipality of Anchorage 
impounded the vehicles that the defendants had been 

driving. All of the defendants had to pay money to 
the Municipality to reclaim their vehicles, and the 
Municipality retained possession of some of these 
vehicles for up to thirty days. [FN1)

F N  I . A ppellan t L e m h k c 's  case  a c tu a lly  c o m p ris e s  
th re e  d iffe ren t D W I p ro secu tio n s . In  th e  firs t  
p ro secu tio n  (N o . A -5 9 7 7 ), L e m h k e 's  v e h ic le  w as 
im p ou n d ed  hut w as so o n  re leased  a f te r  s h e  p a id  
S 161 .75  to  the  M u n ic ip a lity . In th e  se c o n d  
p ro se c u tio n  (N o . A -5 9 7 8 ), L e m h k e 's  v e h ic le  w as 
im p ou n d ed  fo r 3 0  dny s and  then  re le a se d  a f te r  
L em b k e  paid  a  S 60  fee . In the  th ird  p ro s e c u tio n  (No. 
A -5 9 7 9 ), the M u n ic ip a lity  c o m m en ced  fo r fe itu re  
p ro ceed in g s  ag ain st th e  v eh ic le ; th is  t im e ,  L e m b k e  
pa id  $ 7 5 0  to se ttle  th e  p ro ceed in g s  a n d  re g a in  th e  
v e h ic le .

Subsequently, the defendants asked the district court 

to dismiss the criminal charges against them. The 
defendants asserted that the revocation of their 
driver's licenses or the impoti ...ment of their vehicles 

(or both) constituted "punishment'' for double 

jeopardy purposes under either Ihe Fifth Amendment 

to the federal Constitution or Article I, Section 11 of 
the Alnska Constitution. 'Hie defendants contended 

that, because they had already suffered these

C o p r .  <£> W est 2001 N o  C la im  to O rig . U .S . G ov t. W o rk s



1997 W L  7 5 9 6 7 6
(C ite  a s :  1997 W L  7 5 9 6 7 6 , *1 (A la sk a  A pp .))

P a g e  5

punishments, the Municipality was now precluded 
from prosecuting them for driving while intoxicated. 
The district court denial the defendants' motions, and 
ultimately the defendants all pleadal no contest to 
driving while intoxicntal, reserving their right to 
litigate these double jeopardy claims. See C ix> ksey v. 
S la te , 524 P.2d 1251, 1255-57 (Alaska 1974).

The d o u b le  je o p a r d y  is su e s

Our decisions in S ta te v. Z e rk e l, 900 P.2d 744 
(Alaska App. 1995) (decided under the federal 
Constitution), and A a r o n  v. K e tc h ik a n , 927 P.2d 335 
(Alaska App. 1996) (decidal under the Alaska 
Constitution), answer the defendants' contention that 
the administrative revocation of their driver's licenses 
insulata! them from subsequent criminal prosecution 
for driving while intoxicatal. W e  thus uphold the 
district court's rulings on this issue.

As to the defendants' contention tliat civil 
impoundment of their veliicles under former A M C
9.28.026 insulatal them from subsequent criminal 
prosecution, that contention is answeral by our recent 
decision in D a v i t v. A n c h o ra g e , — P.2d -—, Opinion 
No. 1548 (Alaskn App., September 19, 1997). In 
D a v is , we examinal former A M C  9.28.026 and we 

conchulal that, under tliat statute, an i l l  re n t civil 
forfeiture ofthe veliicle operated by an intoxicntal 
driver was not "punishment" for double jeopardy 
purposes under either the faleral or the Alaska 
constitutions.

Several of the defendants in the present appeal argue 
tliat impoundment (that is, temporary retention) of n 
vehicle should be viewal differently from forfeiture. 
These defendants argue that forfeiture of a veliicle cun 

be clnssifial ns "remalinl" because the net of 
forfeiture permanently removes a dangerous object 
from the community, while impoundment must be 

"punitive" because it accomplishes only iui 
inconvenience to the owner. This argument is 
premisa! on n misunderstanding of the rationale 
behind civil forfeiture. [FN2]

F N 2 . It is  a lso  p re m ise d  o n  a  m isu n derstan d in g  o f  
w hat h app en ed  in  c iv il fo rfe itu re  p roceed ing s. A s 
exem p lified  by  d e fe n d a n t L e m h k e 's  case , a  v e h ic le  
o w n e r w ho  faced  fo rfe itu re  p roceed ings co u ld  
reso lve th e  co se  by p ay in g  m o n ey  to the 
M u n ic ip a lity . S ec  fo o tn o te  1. F urth e r, u n d e r  
fo rm er A M C  9 .2 8 .0 2 6 (C ) (9 ) (a ) ,  even  w hen  n v e h ic le  
w as d ecla red  fo r fe it ,  th e  A n ch o rag e  C h ie f o f  P o lie e  
w as au th o rized  to  se ll th e  v eh ic le  at auction -- th u s  
re tu rn in g  it to  th e  c o m m u n ity , w here it m ig h t 
conce ivab ly  a g a in  b e  used  by  nn intoxicated  d r iv e r .

*2 It is true tliat older cases discussing in  rem  
forfeitures indulge in the legal fiction that the object 
itself is the "offender". Moreover, former A M C
9.28.026 declaral that any vehicle usal by an 
intoxicatal driver constitutal a "nuisance" to be 
abatal. Such statements might indeal laid one to 
conclude tliat there was something about the veliicles 
themselves that was intrinsically dangerous or 

injurious to the public welfare. However, as we 
expininal in D a v is , the forfeiture provisions of A M C
9.28.026
were squarely aimal at "owners who (were| 
culpable for the criminal misuse of (their vehicle)", 
and tliat the forfeiture imposed by this ordinance 

was basal on proof that the vehicle was "hazardous 
in the hands of this owner because either he use|d] it 
to couunit crimes, or allowfal) others to do so".

D a v is , slip opinion nt 8 (quoting U n ite d  S ta le s v. 
U rs e ry , 5I8U.S. 267, — , 116 S.Ct. 2135, 2150, 135 
L.Ed.2d 549 (1996) (concurring opinion of Justice 
Kennaly)). hi other words, the Municipality was 
entitled to institute impoundment or forfeiture 
procealings against the vehicles usal by intoxicatal 
drivers because, at least presumptively, the owners of 
those vehicles had engagal in behavior that put the 
public at risk-either by driving their own veliicles 
while intoxicatal, or by lending their vehicles to other 
people who were intoxicntal.

With (lie purpose of A M C  9.28.026 thus clarified, it 
can be seen that impoundment and forfeiture are 
simply two different forms of the same remalial 
sanction—taking a vehicle out of the hands of a person 
who is apt to allow the vehicle to be usal 
dangerously. Impoundment is a temporary 

dispossession, forfeiture a permanent dispossession, 
but both serve the same remalial end. W e  therefore 

conclude that our decision in D a v is  controls the 
impoundment as well as the forfeiture of vehicles 
under former A M C  9.28.026.

For these raisons, we uphold the defendants' 
convictions for driving wliile intoxicated.

L e m b k e 's  s e n te n c e  a p p e a l

Defendant Lembke raises one additional issue tliat is 
germane solely to her case; she challenges the 
severity of her sentence. As indicatal in footnote 1, 
Lembke was convicted of three different episodes of 
driving while intoxicatal. District Judge John R. 
Loliff senteneal Lembke to n composite term of 360 

days to serve (1260 days with 900 days suspemlal).
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W e  will first summarize tlie facts of Lemhke's three 
cases aiul then analyze her sentence.

Just after midnight on October 14, 1994, Lembke 

was stopped for speeding and for flashing her 
headlights; this stop ultimately turned into nn nrrest 

for driving while intoxicated. A  twelve-pack of beer 
was found in Lembke's car. Her blood-alcohol level 
tested at .195 percent.

Lembke was released on bail pending her trial. 
Among the conditions of pre- trial release, the court 
required Lembke to obey all laws ami to refrain from 
consuming alcohol.

*3 On February 24, 1995, again just after midnight, 
Lembke was stopped for speeding and for weaving; 
again, this stop ultimately became an arrest for DWI. 
On this occasion, Lembke refiised to submit to n 
breath test, but she appeared to be higldy intoxicated.

Based on this second incident, Lembke was charged 
with a second DWI. She was also charged with 
refusing to submit to a breath test, A M C  9.28.022(C), 
driving while her license was revoked, A M C  
9.12.010(B), ami violating the conditions of her 
release in the still-pending 1994 DWI case (because 
she liad consumed alcoholic beverages and because 

she liad broken the law by driving without a valid 
driver's license).

Lembke was again released on bail. Four weeks 
later, on March 19, 1995, again just after midnight, 
die police received three REDD1 ("Report Every 
Pnmk Driver lnunediately") reports concerning 
Lembke. Acting on these reports, an officer 
followed Lembke's car ami observed it weaving into 
different lanes of traffic. The officer stopped 
Lembke, ami again Lembke was arrested for DWI. 
Lembke's blood-alcohol level on this occasion was 

.268 percent. [FN3)

F N 3 . In  a d d itio n  to  d r iv in g  w h ile  in to x ica ted , 
L em b k e  a lso  hnd  so m e  c o c a in e  in h e r p o sse ss io n . 
(S he co n c e d e d  th is  a t h e r  se n te n c in g  h e a r in g .)  
A p p a ren tly , h o w e v e r ,  L c m h k c  w as n e v e r ch arg ed  
w ith  th is  fe lo n y .

Based on this incident, Lembkt was charged with a 

third DWI. She was also again Jiarged with driving 

wliile her license was revoked. This lime, Lembke 
was unable to make bail. She remained in custody 

until March 30th, when the court released her to an 

in-patient alcohol treatment program.

Four months later, Lembke reached a plea agreement 
with the Municipality: Lembke pleaded no contest to 

the'three counts of driving while intoxicated, as well 
as the additional count of violating the conditions of 

her release; the Municipality dismissed the two 
counts charging Lembke with driving while her 
license was revoked, as well as the count cliarginr 
Lembke with refusing to take the breath test.

Lembke had two prior D W I  convictions from 1979, 
for which she served 3 days and 10 days in jail. 
However, because these two prior convictions were 
more than 10 years old, Lembke was a first offender 
for purposes of the mandatory minimum sentences set 
forth in A M C  9.28.020(C). Tliat is, she faced a 
mandatory minimum sentence of 3 days' 
imprisonment for each of her three current DWI's.
See A M C  9.28.020(C)(1)(a).

Judge Lohff sentenced Lembke in all three cases 
simultaneously. At (he sentencing hearing, Lembke 
and other witnesses (including Lembke's alcoholism 
counselor) testified concerning Lembke's alcoholism, 
her rehabilitative efforts, and her progress.
Lembke's counselor at the Breaktlirough Chemical 
Deixmdency Program testified that Lembke had 
received in-patient treatment for several days (from 
March 30th through April 5th), then day-patient 
treatment for another two weeks (April 6th through 
April 21st), before being released to the out-patient 
program. At the time of her sentencing, Lembke had 
completed 17 weeks of out-patient therapy; the fiill 

program is 40 weeks long, so Lembke liad 23 weeks 

let).

Wliile Lembke's counselor thought that Lembke 
demonstrated a good attitude toward therapy, she 
evaluated Lembke's chances for successful 
rehabilitation as "average"-both because Lembke had 
a serious alcohol problem and also because Lembke 
had "some other issues that she needs to deal with". 

The counselor agreed that Lembke's successful 
rehabilitation would require a "substantial investment 

of... time and energy".

*4 In his sentencing remarks, Judge Lohlf declared 
that Lembke, by committing three DWI offenses so 
close together in time, had exhibited "an extreme 
degree" of "poor judgement". Lembke's blood- 
alcohol levels (on the two occasions when it had been 
measured) had substantially exceeded the legal limit; 
Judge Loliff found that these liigh blood-alcohol levels 
indicated an extreme degree of impairment.
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Moreover, Judge Lohff pointed out tliat Lembke's 
second and third offenses were committed wliile 
Lembke was awaiting trial on other DWI charges.
(We also note, although Judge Lohff did not 

specifically mention this point, that Lembke 
committed her second and third offenses when she 
was on bail release ami had been ordered to refrain 
both from drinking and from driving.)

Based on the circumstances of Lembke's current 
offenses, as well as the fact tliat Lembke had twice 
before been convicted of driving wliile intoxicnted, 
Judge Lohff concluded tliat the 3-day mandatory 
minimum sentence for Lembke's present offenses 
would be "clearly and ridiculously inadequate (to 
express) community condemnation" of Lembke's 
conduct. Judge Lohff explained that he viewed 
Lembke's conduct as approaching "worst offender 
status", ami he declared tliat he intended to impose 
"aggravated" sentences.

On the other liand, Judge Lohff declined to find 
Lembke a "worst offemler". The judge expressly 
considered Lembke's reliabilitation as a sentencing 
goal, and he acknowledged that Lembke liad made 
"good progress" toward rehabilitation. However, 
Judge Lohff believed that the facts of Lembke's case 
called on him to emphasize the sentencing goals of 
community condemnation, protection of the public, 
and deterrence. The judge declared tliat he wished to 
do everything possible to prevent Lembke from 

repeating her offenses.

In the first D W I  case, Judge Loliff sentenced Lembke 
to 360 days with 320 days suspended; in the second 

DWI case, Judge Lohff sentenced Lembke to 360 
days with 240 days suspended; and in the tliird D W I  
case, Judge Lohff sentenced Lembke to 360 days with 
180 days suspended. In addition, Lembke received 
180 days with 160 days suspended for violating the 
comlitions of her release. Judge Lohff imposed all of 
these sentences consecutively, v  suiting in a composite 
sentence of 1260 days with 900 days suspended, or 

360 days to serve.

On appeal, Lembke argues tliat Judge Lohff failed to 
adequately address her progress toward rehabilitation, 

exemplified by her success during four months of 
alcohol therapy, and tliat he failed to give sufficient 

weight to her rehabilitative prospects. However, the 

record shows tliat Judge Loliff gave specific attention 

to Lembke's rehabilitation and her efforts in the 
treatment program. The judge simply concluded that, 

in light of the circumstances, other sentencing goals

Lembke's treatment counselor, while she praised 
Lembke's attitude and efforts in therapy, evaluated 

Lembke's prospects as only "average". Weighed 
against tliis "average" prospect for reliabilitation was 
Lembke's past record of D W I  offenses and her 
serious string of present offenses. Within the space 
of half a year, Lembke conunitted three DWI's. The 
second and tliird of these offenses were committed 
while Lembke was on bail release-living under court 
order not to drink and not to drive (because her 
driver's license liad been revoked). Such recidivism is 
a substantial aggravating factor. C o m p a re  B u s h v. 
S ta te , 678 P.2d 423, 425-26 (Alaska App. 1984), and 
R o s a v. S ta te , 633 P.2d 1027, 1032-33 (Alaska 
App. 1981) (upholding aggravated sentences for 
defendants who continued to sell cocaine while 
released on bail in connection with cocaine charges).

* 5 Lembke argues that Judge Loliff should not have 
viewed her three DWI offenses as three separate 
crimes, since Lembke conunitted all three before she 
had been sentenced on even the first one. Lembke 
argues that, because she did not go through conviction 
and sentencing until after she had committed all three 
offenses, she "did not have the opportunity to follow 
through with rehabilitation". Thus, Lembke 
concludes, it was unfair for Judge Lohff to treat her as 
if she were, in essence, a tliird offender.

The record shows that Judge Loliff understood that 

Lembke was not a third offender. He specifically 
declared that Lembke faced only a first offender's 
minimum sentence (72 hours' imprisonment) for each 

of the tliree DWI convictions. However, the fact tliat 
Lembke was a first offender for purposes of 

determining the mandatory minimum sentence does 
not mean that Judge Loliff was obliged to treat her as 

a first offender for all sentencing purposes. A 
sentencing judge mny consider a defendant's criminal 
history and past convictions regardless of whether 
those past convictions affect the defendant's status for 

purposes of applying a presumptive term or a 

mandatory minimum term. See S ta te v. P e e l, 843 
P.2d 1249, 1251 n. 2 (Alnska App. 1992); B u rn e t te  v. 
A n c h o ra g e , 823 P.2d 10, 14 n. 4 (Alaska App. 1991).

Judge Loliff declared that one of his specific 
sentencing goals was to ensure that Lembke was 

deterred from continuing to drive wliile intoxicated. 
The record shows that Lembke was unable or 

unwilling to refrain from driving while intoxicated 
even after her misconduct was forcefully brought to

sh o u ld  ta k e  p rio rity .
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her attention by her 1979 convictions, by her arrests 
in October 1994 anti March 1995, by the formal 
proceedings instituted against her, anti by the court's 
bail conditions. Given this record, we conclude tliat 
Judge Lohff could reasonably choose to accentuate the 
aggravated nature of Lembke's course of conduct over 
Lembke's average potential for rehabilitation.
A s i to n ia  v. S ta te , 508 P.2d 1023, 1026 (Alaska 1973); 
T in g v. A n c h o ra g e ,  9 29 P.2d 673, 675 (Alnska 
App. 1997) (a sentencing judge is primarily 
responsible for weighing the various sentencing goals 
under the particular facts of the defendant's case).

This court has affirmed even more severe sentences 
for defendants who were sentenced for a serrs of 
DWI's, even when the later offenses were conunitted 
before the defendant had been sentenced on the earlier 
charges. For instance, in R a y m o iu l v. A n c h o ra g e ,  
698 P.2d 669 (Alaska App. 1985), this court affirmed 
a composite sentence of 460 days to serve for two 
counts of DWI and two counts of driving with a 
revoked license. These charges arose from incidents 
that occurred only six days apart, but the defendant

liad two earlier DWI convictions. And in W ils o n  v. 
S ta te . 680 P.2d 1173, 1177, 1179 (Alaska App.1984), 
this court affirmed a composite sentence of 3 years, 9 
months for three incidents that gave rise to two DWI 

convictions as well as convictions for reckless driving 
and refusing to submit to a breath test. The reckless 

driving and breath-test refusal charges stemmed from 

an incident that occurred four days before the 

defendant was sentenced for the second DWI.*6 Having independently examined the record, we 
conclude tliat the 360-day composite term imposed by 

Judge Lohff is not clearly mistaken. M c C la in  v. 
S ta te , 519 P.2d 811, 813-14 (Alaska 1974).

C o n c lu s io n

The judgements of conviction entered against these 
ten defendants are AFFIRMED. Additionally, in 

Lembke's ap|ieal, the district court's sentencing 

decision is AFFIRMED.

E N D  O F  D O C U M E N T
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Before: COATS, Chief Judge, MANNHEIMER, 
Judge, and JOANNIDES, District Court Judge.

[FN**]

F N * *  S ittin g  b y  a ss ig n m e n t o f  the  ch ie f ju s tic e  m ad e  
p u rsu an t to  A rtic le  IV , S ec tio n  16 o f  the A lask a  
C o n s titu tio n .

M E M O R A N D U M  O P IN IO N  A N D  J U D G E M E N T  
[FN*]

F N *  E n te re d  p u rsu a n t to  A ppclln tc  Rule 214  an d  th e  
G u id e lin es  f o r  P u b lic a tio n  o f  C o u rt o f  A ppeals 
D e c is io n s  (C o u r t  o f  A p p ea ls  O rd e r  N o. 3 ).

M A N N H E I M E R ,  Judge.

*1 David W. Shaffer was arrested by the Anchorage 

jxtlice for driving wliile intoxicated. At the time of 

his arrest, Shaffer was driving a 1985 Subaru with 
Virginia license plates; this vehicle was impounded. 
Because Sliaffer had a prior conviction for refusing to 

submit to a breath test, the Municipality of Anchorage 
commenced forfeiture proceedings against the Subaru 

under former Anchorage Municipal Code §
9.28.026(C).

The vehicle was not registered to Shaffer, but Shaffer 

contacted the Municipality and submitted a copy of 

the certificate of title, which showed that he had

recently purchased the car. However, after making 
this contact with the Municipality, Shaffer never filed 
an answer to the Municipality's forfeiture complaint. 
The administrative hearing officer ultimately granted 
default judgement to the Municipality.

Based on the forfeiture of the Subaru, Sliaffer asked 
the district court to dismiss the driving while 
intoxicated charge. Shaffer argued that the forfeiture 
of his vehicle constituted a punishment for his act of 
drunk driving, and thus any further punishment that 
might be imposed in the pending criminal action 

would violate the constitutional guarantee against 
double jeopardy. The district court agreed with 

Shaffer and dismissed the DWI charge. The 
Muncipality now nppeals the district court's ruling.

This case is controlled by our recent decision in 
A n c h o ra g e  v. S kagen , 920 P.2d 284 (Alaska 
App. 1996). In S ka ge n , we held that a civil forfeiture 
proceeding against a defendant's velucle does not 
constitute a "jeopardy" for purposes of the double 
jeopardy clause if the defendant does not enter an 
appearance and formally contest the forfeiture. 920 
P.2d at 286-87. Shaffer never entered an appearance 
when the Municipality sought forfeiture of his veliicle. 
Thus, the district court erred when it ruled that 
Shaffer had been placed in jeopardy in that forfeiture 

proceeding.

Shaffer attempts to avoid this result by pointing out 
that, even though he never filed an answer to the 
Municipality's forfeiture complaint, he did contact the 
Municipality to notify them that he was the true owner 

of the veliicle. Shaffer argues that this act of 
notification distinguishes his case from S ka ge n . It 

does not.

In S ka g e n , we discussed an analogous federal case, 
U n ite d  S ta te s v. C a s tro , 78 F.3d 453 (9th Cir. 1996). 
The defendant in C a s t r o  was charged with drug 
offenses; he was also notified that the government 

would be seeking forfeiture of some property he 
owned. Castro filed notice that he intended to contest 

the forfeiture, but the notice was filed late and it failed 
to include all (he necessary forms. The Drug 
Enforcement Agency notified Castro of these 
deficiencies mid extended him another opportunity to 
contest the forfeiture. Castro refiled the paperwork, 
but ngain it was not in proper form. (Castro failed to 

submit his pleadings under oath.) The government 
informed Castro that his pleadings were again 
deficient, and they gave him a third opportunity to 
contest the forfeiture. This time, Castro failed to
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respond. C a s tro , 78 F.3d at 454-55.

* 1 On appeal from his criminal convictions, Castro 
argued that the criminal judgement against him 
constituted a second punishment because the 
government had already obtained forfeiture of his 
property. The Ninth Circuit disagreed. "Merely 
asserting that the property belonged to him, without 
complying with the requirements for filing a clnim of 
ownership, is not legally sufficient!,)" the court said. 
Id . at 456. The court additionally noted tliat Castro, 
despite his assertion of ownership, had never actually 
sought to re-open the forfeiture proceedings or obtain 
a modification of the default judgement:

[The defendant's] failure to file a petition for 
remission or mitigation ... reveals that, even when 
he had the opportunity to challenge ... the forfeiture 

and assert his interest, he weighed the worth of 

asserting a claim against any risks associated with

doing so and ultimately decided not to assert a claim 

of ownership.

C a s t ro , 78 F.3d at 457.

Shaffer, like the defendants in S k a g e n and C a s tro ,  
notified the government that he was the owner of the 
property but did not pursue this asserted ownersliip 
interest by answering the forfeiture complaint. Tims, 
Shaffer's case is governed by our decision in S ka g e n : 
the default forfeiture of an unclaimed veliicle did not 
inflict a punishment on Sliaffer.

The judgement of the district court is RE V E R S E D  
and the driving while intoxicated charge against 
Shaffer is reinstated. This case is remanded to the 

district court for further proceedings on that charge.

E N D  O F  D O C U M E N T
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OPINION

MANNHEIMER, Judge.

William M. Skagen was charged with two violations of the Anchorage Municipal Code: 
driving while intoxicated, A M C  § 9.28.-020A, and refusing to take a breath test, A M C  § 
9.28.022C. While Skagen awaited trial, the Municipality commenced a civil forfeiture

proceeding against his automobile pursuant to A M C  § 9.28.026C.1 skagen (who was the 
registered owner of the vehicle) failed to enter an appearance in the forfeiture action. As a 
consequence, the Municipality obtained a default judgemen. of forfeiture against the vehicle.

After the vehicle was forfeited to the Municipality, Skagen filed a motion seeking dismissal 
of the two criminal charges pending against him. Skagen asserted that the forfeiture of his 
vehicle, based on his acts of driving while intoxicated and refusing to take the breath test, 
constituted a "punishment" for double jeopardy purposes. Because he had already suffered this 
punishment, Skagen argued, the double jeopardy clause of the Federal Constitution barred the 
Municipality from prosecuting him for these two crimes.

District Court Judge William H. Fuld agreed with Skagen in part. He ruled that the forfeiture 
of Skagen's vehicle constituted a punishment for double jeopardy purposes, but he found that the 
vehicle forfeiture had been based solely on Skagen's refusal to take the breath test, not his act of 
diiving while intoxicated. For this reason, Judge Fuld dismissed the breath- test refusal charge but 
he maintained the driving while intoxicated charge.
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The Municipality filed a petition for review, asking us to reinstate the breath-test refusal 
charge. Skagen filed a cross-petition, asking us to dismiss the driving while intoxicated charge. 
We granted both petitions, and we now hold that the Municipality is entitled to pursue both of the 
criminal charges.

There is support for Skagen's assertion that the forfeiture of a vehicle based on criminal acts 
of the driver constitutes a "punishment" for federal double jeopardy purposes. See One 1958 
Plymouth Sedan v. Pennsylvania, 380 U.S. 693, 699; 85 S. Ct. 1246, 1250; 14 L. Ed. 2d 170 
(1965), cited in Austin v. United States, 509 U.S. 602, 113 S. Ct. 2801, 2811; 125 L. Ed. 2d 488 
(1993), and United States v. Perez, 70 F.3d 345 (5th Cir. 1995). There is also legal authority 
against Skagen. See City of New Hope v. One 19S6 Mazda 626, 546 N.W.2d 300 (Minn. App.
1996) (holding that the forfeiture of a vehicle operated by an intoxicated driver does not 
constitute "punishment" for double jeopardy purposes, and that such a forfeiture can be imposed 
in addition to the criminal penalties for DWI); State v. Johnson, 667 So. 2d 510 (La. 1996) 
(holding that the forfeiture of a vehicle used in drug offenses does not, per se, constitute 
"punishment" for double jeopardy purposes — that, with the possible exception of extraordinarily 
valuable vehicles, such a forfeiture can be imposed irrespective of whether the owner has already 
been convicted and sentenced for the drug offenses); State v. One 1989 Ford F-150 Pickup, 888 
P.2d 1036 (Okla. App. 1995) (indicating that the forfeiture of a vehicle used in drug offenses 
does not constitute "punishment" for double jeopardy purposes). See also United States v. 
Salinas, 65 F.3d 551, 553-54 (6th Cir. 1995), and United States v. Tilley, 18 F.3d 295, 300 (5th 
Cir. 1994), cert, denied U.S. , 115 S. Ct. 574, 130 L. Ed. 2d 490 (forfeiture of property 
purchased with the proceeds of illegal narcotics transactions is not "punishment" for double 
jeopardy purposes).

Despite the allure of this double jeopardy issue, we conclude that we need not resolve it to 
decide Skagen's case. The federal circuits uniformly hold that, even when the government files 
suit to obtain forfeiture of property based on a person's criminal acts, the double jeopardy clause 
is not implicated when the forfeiture is entered by default after the defendant fails to file an 
appearance in the forfeiture action and assert an interest in the property.

For instance, in United States v. Washington, 69 F.3d 401 (9th Cir. 1995), government 
agents arrested Washington for narcotics offenses and seized over $ 1000 from him. When the 
government commenced forfeiture proceedings against this money, "Washington decided [on the 
advice of counsel] not to file a claim stating his interest in the seized money". 69 F.3d at 402.

After the money was forfeited to the government, Washington sought dismissal of the drug 
charges against him. He relied on United States v. $ 405,089.23 in U.S. Currency, 33 F.3d 
1210 (9th Cir. 1994), a case in which the Ninth Circuit held that the forfeiture of money 
connected with narcotics offenses constituted "punishment" for double jeopardy purposes, thus 
prohibiting the government from later trying the defendant on criminal charges arising from the 
same conduct. However, the Ninth Circuit found that Washington's case was not governed by 
U.S. Currency:
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[W h ile ] c r im in a l [p ro se c u tio n ]  a n d  c iv i l  fo r fe i tu re  p ro c e e d in g s  b a s e d  o n  th e  s a m e  fa c ts  
m a y  su b jec t a d e fe n d a n t to  d o u b le  je o p a rd y f ,]  j e o p a rd y  d o e s  n o t a tta c h  ... w h e n e v e r  th e  
G o v e rn m e n t se iz e s  p ro p erty .

In  the  recen t d e c is io n  in  [United States v .] Cretacci, [62  F .3 d  3 0 7 , 3 1 0 -1 1  (9 th  C ir. 
1 995 )], w e  c o n c lu d e d  th a t an o w n e r  w h o  re c e iv e s  n o tic e  o f  an  in te n d e d  fo r fe i tu re  a n d  
fa ils  to  c la im  an  o w n e rs h ip  in te re s t in  th e  p ro p e r ty  h a s  e ffe c tiv e ly  a b a n d o n e d  th a t in te re s t . 
B e c a u se  a b a n d o n m e n t c o n s ti tu te s  a re l in q u is h m e n t  o f  a ll r ig h ts  in  th e  p ro p e r ty , we h e ld  
in  Cretacci th a t th e  ta k in g  o f  su c h  p ro p e r ty  im p o s e s  n o  " p u n is h m e n t"  on  th e  fo rm e r  
o w n e r  and  thu s  d o e s  n o t p la c e  h im  o r  h e r  in  je o p a rd y .

W a sh in g to n  fa i le d  to  c o n te s t  th e  p ro p r ie ty  o f  th e  se iz u re  [o f  th e  m o n e y ]  b y  f i l in g  a  
c la im  o f  o w n e rs h ip  [or] by  f il in g  a p e ti t io n  fo r  re m is s io n  o r  m it ig a tio n . U n d e r  Cretacci, 
th e  G o v e rn m e n t 's  fo r fe i tu re  o f  th e  m o n ie s  fo u n d  o n  W a s h in g to n 's  p e rs o n  th e re fo re  
im p o se d  no  p u n is h m e n t on  h im  a n d  h e  th u s  w as n e v e r  p la c e d  in  je o p a rd y . A c c o rd in g ly , 
w e  re jec t W a s h in g to n 's  c la im  th a t h is  s u b s e q u e n t  c r im in a l  p ro s e c u tio n  c o n s ti tu te s  d o u b le  
je o p a rd y .

United States v . W ashington, 6 9  F .3 d  a t 4 0 3 -0 4  (c i ta t io n s  o m itte d ) .

Accord: United States v. Janies, 7 8  F .3 d  8 5 1 , 855  (3 rd  C ir . 1 9 9 6 ) ; United States v . 
Wilson, 77  F .3 d  1 0 5 , 111 (5 th  C ir . 1 9 9 6 ); United States v. Pena, 6 7  F .3 d  153, 15 6  (8 th  C ir. 
1 9 9 5 ); United States v . Ruth, 65  F .3 d  5 9 9 , 6 0 3 -0 4  (7 th  C ir . 1 9 9 5 ), cert, denied, 1 1 6  S . C t. 
1548 (1 9 9 6 ); United States v. Baird, 63  F .3 d  1 2 1 3 , 1 2 1 7 -1 2 2 0  (3 rd  C ir .  1 9 9 5 ), cert, denied, 
116 S. C t. 9 0 9 , 133 L. E d . 2 d  841 (1 9 9 6 ); United States v . Arreola-Ram os, 6 0  F .3 d  188 , 192 
(5 th  C ir . 1995); United States v . Torres, 2 8  F .3 d  1 4 6 3 , 1 4 6 5 -6 6  (7 th  C ir . 1 9 9 4 ), cert, denied 
115 S. C t. 6 6 9 , 130  L. E d . 2 d  6 0 3  (1 9 9 4 ).

S k a g e n , lik e  th e  d e fe n d a n ts  in  W ashington a n d  th e  c a se s  c ite d  in  th e  la s t  p a ra g ra p h , fa ile d  to  
e n te r  an  a p p e a ra n c e  in  th e  c iv il fo r fe i tu re  a c tio n . W ith  n o  o n e  a p p e a r in g  to  c o n te s t  th e  fo rfe itu re , 
the  M u n ic ip a lity  o b ta in e d  th e  v e h ic le  b y  d e fa u lt . U n d e r  th e  fo re g o in g  c a s e s , S k a g e n  w as n o t 
p la c e d  in je o p a rd y  in  th e  fo rfe itu re  p r o c e e d in g  (b e c a u s e  h e  w a s  n e v e r  a p a r ty  to  th a t p ro c e e d in g ) , 
n o r  w a s  S k a g en  " p u n ish e d "  by  th e  fo r fe i tu re  o f  th e  v e h ic le  (b e c a u se  h e  fa i le d  to  c la im  a n  in te re s t  
in  it) .

S k a g e n  c la im s  th a t h is  fa i lu re  to  f ile  an  a p p e a ra n c e  in th e  fo r fe i tu re  a c t io n  s te m m e d  fro m  th e
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fact tha t he w as n e v e r  p ro p e r ly  n o tif ie d  o f  th e  p ro c e e d in g . S k a g e n  a s s e t s  th a t  th e  M u n ic ip a lity  
sent the  n o tice  o f  im p e n d in g  fo rfe itu re  to  th e  w ro n g  a d d re s s . S k a g e n  fu r th e r  c o n te n d s  th a t the  
M u n ic ip a lity  th e n  c o m p o u n d e d  its  e rro r: h a v in g  fa iled  to  e l ic i t  a n y  r e s p o n s e  th ro u g h  i ts  le tte r  to  
S kagen , the  M u n ic ip a lity  p ro ce ed e d  to  se rv e  S k a g e n  b y  p u b lic a t io n  — b u t  it  p u b lis h e d  th e  n o tice  
in a n e w sp a p e r  in  E a g le  R iv e r , n o t in A n c h o ra g e  w h e re  S k a g e n  w a s  re s id in g .

A ssu m in g  th a t S k a g e n  c o u ld  p ro v e  th a t h e  n e v e r  r e c e iv e d  p ro p e r  n o tic e  o f  th e  fo rfe itu re  
ac tion , h e  m ig h t b e  e n ti t le d  to  have th e  fo r fe i tu re  se t a s id e  u n d e r  C iv il R u le  6 0 .2  § 0  fa r , h o w e v e r, 
it appears th a t S k a g e n  h as  ch o sen  to  ta k e  n o  a c tio n . T h u s , S k a g e n 's  p o s i t io n  in  th e  d is tr ic t  c o u rt 
(and  h is p o s itio n  o n  a p p e a l)  is  tha t h e  m ig h t w ish  to  a sse rt  a n  in te re s t  in th e  v e h ic le , a n d  h e  m ig h t 
be e n titled  to  h a v e  th e  d e fa u lt  se t a s id e  i f  h e  su c c e e d e d  in  re -o p e n in g  th e  fo rfe itu re  p ro ce ed in g . 
T h ese  p o ss ib ili tie s  re m a in  sp e c u la tiv e  b e c a u s e  S k a g en  h a s  d o n e  n o th in g  to  p u rsu e  th e m .

A  ju d g e m e n t r e m a in s  v a lid  un til it is  s h o w n  to  be  in v a lid . T h e  fa c t th a t  a  p e rso n  c la im s  th a t 
there  is  a c o m p e llin g  re a so n  to  se t a s id e  a  ju d g e m e n t  d o e s  n o t  in v a lid a te  th a t  ju d g e m e n t  u n til the  
perso n 's  c la im  is p ro v e d  in  a ju d ic ia l  p ro c e e d in g . See C iv il  R u le  6 0 (b ) :  "A  m o tio n  [ fo r  re lie f  
from  ju d g m e n t]  d o e s  n o t a ffe c t the  f in a li ty  o f  a ju d g m e n t  o r  s u s p e n d  i ts  o p e ra tio n ."  F o r  th e  
p resen t, b o th  th e  d is tr ic t  c o u r t  and  th is  c o u r t  m u s t a s s u m e  th a t th e  d e fa u lt  fo r fe i tu re  e n te re d  
aga in st S k a g e n 's  v e h ic le  w a s  v a lid  — th a t S k a g e n  r e c e iv e d  n o tic e , a n d  th a t  h e  k n o w in g ly  
re fra in ed  fro m  c la im in g  an  in te re s t in th e  v e h ic le .

M o reo v e r, e v e n  i f  w e  a cc ep te d  S k a g e n 's  a s se r tio n s  o f  fa c t  a s  tru e , th is  w o u ld  le a v e  S k a g e n  in 
the  p o s itio n  o f  c la im in g  th a t h is c u rre n t  c r im in a l p ro s e c u t io n  s h o u ld  b e  d e e m e d  a  se co n d  
je o p a rd y  b e c a u se  S k a g e n  m ig h t c h o o s e  to  s u b je c t  h im s e lf  to  a n o th e r  p u n is h m e n t  in  th e  fu tu re . 
T h a t is, S k a g en  a s s e r ts  th a t he  is e n ti t le d  to  h a v e  th e  fo r fe i tu re  p ro c e e d in g  re -o p e n e d  at so m e  
fu tu re  tim e  a n d , w h e n  it is  re -o p e n e d , h e  w o u ld  b e  e n t i t le d  to  a s s e r t  an  o w n e rs h ip  in te re s t  in the  
veh ic le  (an  ac t th a t  c o u ld  a rg u a b ly  m a k e  a n y  re n e w e d  fo r fe i tu re  o rd e r  a  "p u n ish m e n t"  fo r  d o u b le  
je o p a rd y  p u rp o se s ) . N o n e  o f  these  e v e n ts  h as  o c c u rre d  y e t.

T h e  N in th  C ir c u i t  re c e n tly  c o n s id e re d  an  a n a lo g o u s  c a s e  in  United States v. Castro, 78 F .3 d  
453  (9 th  C ir. 1 9 9 6 ). T h e  d e fe n d a n t in  Castro w as c h a rg e d  w ith  d ru g  o f fe n s e s  a n d  h e  w as a lso  
n o tif ied  th a t th e  g o v e rn m e n t  w o u ld  b e  s e e k in g  fo rfe itu re  o f  s o m e  p ro p e r ty  h e  o w n e d . C a s tro  f ile d  
n o tice  th a t h e  in te n d e d  to  c o n te s t th e  fo r fe i tu re , b u t th e  n o tic e  w a s  f i le d  la te  a n d  it  fa iled  to  
inc lud e  all th e  n e c e s s a ry  fo rm s. T h e  D ru g  E n fo rc e m e n t A g e n c y  n o ti f ie d  C a s tro  o f  th ese  
d e fic ien c ie s  a n d  e x te n d e d  h im  a n o th e r  o p p o r tu n ity  to  c o n te s t  th e  fo r fe i tu re . C a s tro  re f ile d  the  
p ap e rw o rk , b u t a g a in  it  w a s  n o t in  p ro p e r  fo rm . (C a s tro  fa i le d  to  s u b m it  h is  p le a d in g s  u n d e r 
oath .) T h e  g o v e rn m e n t  in fo rm e d  C a s tro  th a t h is  p le a d in g s  w e re  a g a in  d e f ic ie n t ,  a n d  th e y  g av e  
h im  a th ird  o p p o r tu n i ty  to  c o n te s t th e  fo r fe i tu re . T h is  t im e , C a s tro  fa i le d  to  re s p o n d . Castro, 78 
F .3d  a t 4 5 4 -5 5 .

O n app ea l f r o m  h is  c r im in a l c o n v ic t io n s , C a s tro  a rg u e d  th a t  the  c r im in a l  ju d g e m e n t  a g a in s t 
h im  c o n s titu te d  a  s e c o n d  p u n ish m e n t b e c a u s e  th e  g o v e rn m e n t  h a d  a lre a d y  o b ta in e d  fo rfe itu re  o f  
h is p ro p erty . T h e  N in th  C irc u it  d is a g re e d . "M ere ly  a s s e r t in g  th a t th e  p ro p e r ty  b e lo n g e d  to  h im , 
w ith o u t c o m p ly in g  w ith  th e  re q u ire m e n ts  fo r  f ilin g  a  c la im  o f  o w n e rs h ip , is  n o t  leg a lly  
su ffic ien t[,]"  th e  c o u r t  sa id . Id. at 4 5 6 . T h e  c o u rt a d d i t io n a l ly  n o te d  th a t  C a s tro , d e sp ite  h is
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a sse rtio n  o f  o w n e rsh ip , h a d  n e v e r  a c tu a lly  s o u g h t to  re -o p e n  th e  fo rfe itu re  p ro c e e d in g s  o r  o b ta in  
a m o d if ic a tio n  o f  th e  d e fa u lt  ju d g e m e n t:

[T h e  d e fe n d a n t 's ]  fa ilu re  to f ile  a p e ti t io n  f o r  re m is s io n  o r  m itig a tio n  ... re v e a ls  th a t, 
even  w h en  h e  h ad  th e  o p p o rtu n ity  to  c h a lle n g e  ... th e  fo rfe itu re  a n d  a s se r t  h is  in te re s t , h e  
w e ig h e d  the  w o rth  o f  a s se rtin g  a  c la im  a g a in s t  a n y  r is k s  a sso c ia te d  w ith  d o in g  so  a n d  
u ltim a te ly  d e c id e d  n o t  to  asse rt a c la im  o f  o w n e rs h ip .

Castro, 78 F.3d a t 457.

S k a g e n , like  th e  d e fe n d a n t in Castro, a s s e r ts  th a t h e  is  th e  o w n e r  o f  th e  fo rfe ite d  p ro p e r ty , 
b u t h e  h as  d o n e  n o th in g  to  p u rsu e  th is  a s s e r te d  o w n e rs h ip  in te re s t. T h e  c a se s  u n a n im o u s ly  h o ld  
th a t th e  d e fa u lt fo r fe i tu re  o f  th e  u n c la im e d  v e h ic le  d id  n o t in f lic t  a p u n is h m e n t on  S k a g e n .

S k a g e n 's  d o u b le  je o p a rd y  c la im  w ill n o t  b e  r ip e  u n til su c h  tim e , i f  an y , a s  S k a g e n  c h o o s e s  to  
a s se r t  an in te re s t in  th e  v e h ic le  a n d  s u c c e e d s  in  r e -o p e n in g  th e  fo rfe itu re  p ro c e e d in g . If, a t  th a t 
tim e , ju d g e m e n t h a s  a lre a d y  been  e n te re d  a g a in s t  S k a g e n  o n  e ith e r  o r  b o th  o f  th e  c rim in a l 
c h a rg e s , S k a g en  w o u ld  h a v e  an a rg u a b le  d o u b le  je o p a rd y  d e fe n se  to  th e  fo rfe itu re . If , o n  th e  
o th e r  h a n d , the  fo r fe i tu re  a c tio n  is r e -o p e n e d , S k a g e n  u n su c c e s s fu lly  c o n te s ts  the  fo r fe i tu re , a n d  
th e  fo rfe itu re  is r e - im p o s e d  b efo re  ju d g e m e n t  is  e n te re d  a g a in s t S k a g e n  on  th e  c r im in a l  c h a rg e s , 
th e n  S k a g en  w o u ld  h a v e  an  a rg u a b le  d o u b le  je o p a rd y  d e fe n se  to  any  c o n tin u a tio n  o f  th e  c r im in a l 
c h a rg es .

T h e se  p o te n tia l  fu tu re  sc e n a rio s  h a v e  n o  b e a r in g  o n  o u r  re s o lu tio n  o f  th e  p re s e n t  c a se . A s 
th in g s  c u rre n tly  s ta n d , S k a g e n 's  v e h ic le  w a s  fo r fe i te d  b y  d e fa u lt  a f te r  S k a g e n  fa ile d  to  a s se rt  an 
in te re s t in  it, a n d  S k a g e n  h as  yet to  ta k e  a n y  a c tio n  to  se e k  a r e -o p e n in g  o f  th e  fo rfe itu re  
p ro c e e d in g . U n d e r  th e s e  fa c ts , S k a g e n  m u s t  be  d e e m e d  to  h a v e  a b a n d o n e d  h is  in te re s t  in  th e  
v e h ic le , a n d  th e  d e fa u lt  fo rfe itu re  o f  th a t  v e h ic le  d id  n o t in f lic t a n y  p u n is h m e n t o n  h im . 
M o re o v e r , S k a g e n  h as  n o t b een  tr ie d  on  th e  c r im in a l  c h a rg e s . T h u s , S k a g e n  h as  n o t  y e t b een  
su b je c te d  to  any  p u n is h m e n t, m u ch  le ss  d o u b le  p u n is h m e n t, fo r  h is  a lle g e d  a c ts  o f  d r iv in g  w h ile  
in to x ic a te d  a n d  r e fu s in g  th e  b rea th  te s t.

W e  th e re fo re  R E V E R S E  the  d is tr ic t  c o u r t 's  d is m is sa l  o f  th e  b re a th - te s t  re fu sa l c h a rg e , a n d  w e 
A F F IR M  th e  d is tr ic t  c o u r t 's  re fu sa l to  d is m is s  th e  d r iv in g  w h ile  in to x ic a te d  c h a rg e . W e  re m a n d  
S k a g e n 's  c a se  to  th e  d is tr ic t  c o u rt fo r  fu r th e r  p ro c e e d in g s  on  th e se  tw o  c r im in a l  c h a rg e s .

D IS P O S IT IO N

D is t r ic t c o u r t 's  d is m is s a l o f b re a th - te s t re fu s a l c h a rg e  R E VE R S ED , a n d  d is t r ic t c o u r t 's  re fu s a l to  
d is m is s  d r iv in g  w h i le  in to x ic a te d  c h a rg e  A F F IR M E D . C a se rem a n d e d  to  d is t r ic t c o u r t fo r fu r t h e r

p r o c e e d in g s .

O P IN IO N  FO O TN O TE S
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1 Th is o rd in a n ce em pow e rs the M un ic ip a lity to in s titu te a c iv il a c tio n se e k in g im po u n dm en t or 
fo rfe itu re of any m o to r veh ic le "tha t [w a s ] ope ra te d , d r ive n [,] o r in th e a c tu a l ph y s ic a l con tro l o f an 
ind iv idua l a rre s te d fo r o r cha rge d w ith ... d r iv in g w h ile in to x ica te d , o r ... re fu s a l to  su bm it to  a chem ica l 
[b rea th ] tes t[]" . In c a s e s in wh ich the veh ic le be lo ng s to som eo n e o th e r th an th e p e rs o n w ho w a s d riv in g it, 
the o rd in an ce c re a te s a p re sum p tio n th a t th e veh ic le w a s o p e ra te d "w ith th e kn ow le d g e an d con se n t of 
the reg is te re d ow ne rs " . T h e o rd inance th en con tin ue s :

A veh ic le so o p e ra te d [tha t is, a veh ic le op e ra te d b y a pe rs o n w h o v io la te d e ith e r th e d riv in g w h ile 
in tox ica ted o rd in a n ce o r th e brea th test re fu sa l o rd in a n ce ] is d e c la re d to be a pu b lic nu is a n ce fo r w h ich 
the reg is te re d ow ne rs ho ld lega l respons ib ility ],] s u b je c t on ly to th e de fe n s e s ... s e t fo r th  [b e low ].

T he o rd in an ce a llow s the M un ic ipa lity to se e k a 30 -d a y im po u n dm en t o f th e v e h ic le  if th e  d r iv e r has 
not been p re v io u s ly co n v ic te d o f e ithe r DW I o r b re a th - te s t re fu sa l. If th e d r iv e r h a s p re v io u s ly been 
conv ic ted o f e ith e r o f th e s e o ffenses , th e M un ic ip a lity can se e k fo rfe itu re  o f th e veh ic le . AM C § 
9 .28 .026A (1 ).

2 W e no te , how e ve r, th a t C iv il Rule 60 requ ire s su c h a m o tio n to be m a d e "w ith in a re a son ab le tim e". 
The fo rfe itu re o rd e r w a s en te re d in A ugus t 1994 , and S ka ge n w a s aw a re o f w h a t h a d ha pp en ed a t leas t 
by Feb rua ry 1995 . (O n Feb rua ry 10, 1995 , S ka ge n file d a p le a d in g in th e d is tr ic t c o u r t a s s e rt in g th a t the 
fo rfe itu re had o c cu rre d w ith o u t p rope r no tice to h im ).
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JU D G E S

B e fo re : B ryner, C h ie f Judge , and C oa ts and M a n n h e im e r, J u d g e s . BR YN ER , C h ie f Ju d g e , con cu rr in g .
A U TH O R : MANNHEIMER

O P IN IO N

M A N N H E IM E R , Ju d g e .

T h e se  c o n s o lid a te d  ap p ea ls  all in v o lv e  d e fe n d a n ts  w h o  w e re  a r re s te d  f o r  d r iv in g  w h ile  
in to x ic a te d . In  e a c h  c ase , the  d e fe n d a n t e i th e r  re fu se d  to  ta k e  th e  b re a th  te s t  re q u ire d  b y  A S 
2 8 .3 5 .0 3 1 (a )  o r  e ls e  to o k  the  test and  th e  te s t  re s u lts  s h o w e d  th a t  the  d e fe n d a n t 's  b lo o d -a lc o h o l 
level w a s  .10  p e rc e n t o r  h ig h er. B a se d  on  e i th e r  th e  d e fe n d a n t 's  re fu sa l to  ta k e  th e  te s t  o r  the  
d e fe n d a n t's  te s t re s u lt ,  th e  D e p a r tm e n t o f  P u b l ic  S a fe ty  c o n d u c te d  a d m in is tra t iv e  p ro c e e d in g s  
u n d e r  A S  2 8 .1 5 .1 6 5 -1 6 6  and , u ltim a te ly , re v o k e d  e a c h  d e fe n d a n t 's  d r iv e r ’s lic e n se .

A t th e  sa m e  t im e , each  d e fe n d an t w a s  a ls o  fa c in g  c r im in a l  p ro s e c u tio n  in  th e  d is tr ic t  co u rt. 
(S o m e  o f  the  d e fe n d a n ts  w ere  p ro se c u te d  b y  th e  S ta te  o f  A la s k a ;  the  o th e rs  w e re  p ro s e c u te d  by  
the M u n ic ip a lity  o f  A n c h o ra g e .)  E a c h  d e fe n d a n t  w a s  c h a rg e d  w ith  e i th e r  d r iv in g  w h ile  
in to x ic a te d  (D W I) , A S 2 8 .3 5 .0 3 0 (a ) , o r  r e fu s in g  to  s u b m it  to  a b rea th  te s t ,  A S  2 8 .3 5 .0 3 2 (0 , o r  
bo th . M o re o v e r , a  few  o f  the  d e fe n d a n ts  h a d  b e e n  d r iv in g  e v e n  th o u g h  th e ir  l ic e n s e s  p re v io u s ly  
had  b ee n  s u s p e n d e d  o r  rev o k e d . T h e se  d e fe n d a n ts ,  in  a d d itio n  to  b e in g  c h a rg e d  w ith  D W I a n d /o r  
b re a th -te s t r e fu s a l , w e re  a lso  c h a rg ed  w ith  d r iv in g  w h ile  th e i r  l ic e n se  w a s  su s p e n d e d  o r  re v o k e d  
(D W L S  o r  D W L R ) , A S 2 8 .1 5 .2 9 1 (a ).

A f te r  th e  d e fe n d a n ts  lo s t th e ir  d r iv e r 's  l ic e n s e s  (o r  h a d  th e ir  l ic e n se  r e v o c a t io n s  e x te n d e d )  in  
the D e p a r tm e n t o f  P u b lic  S a fe ty 's  a d m in is tr a t iv e  p ro c e e d in g s , they  f i le d  m o tio n s  a sk in g  the  
d is tr ic t c o u r t to  d is m is s  th e  p en d in g  c r im in a l  p ro s e c u tio n s . In  e a c h  c a se , th e  d e fe n d a n ts  a s se r te d  
that th e  p e n d in g  c r im in a l  p ro se c u tio n s  v io la te d  th e  d o u b le  je o p a rd y  c la u s e  - th e  c o n s ti tu t io n a l  
g u a ra n te e  th a t n o  p e rs o n  b e  p laced  in j e o p a r d y  m o re  th a n  o n c e  fo r  the  s a m e  o f fe n s e . See th e  F ifth  
and  F o u r te e n th  A m e n d m e n ts  to  the  U n ite d  S ta te s  C o n s t itu tio n , and  A r t ic le  I, S e c tio n  9  o f  the  
A lask a  C o n s t itu tio n . T h e  d e fe n d an ts  a rg u e d  th a t, b e c a u s e  th e y  had  a lre a d y  lo s t  th e ir  d r iv e r 's  
lic en se s  fo r  th e  s a m e  c o n d u c t th a t fo rm e d  th e  b a s is  o f  th e  c r im in a l  p ro s e c u t io n s  ( e i th e r  te s t in g  at 
.10 p e rc e n t  b lo o d  a lc o h o l o r  h ig h e r, o r  r e fu s in g  th e  b re a th  te s t) , th ey  h a d  a lre a d y  b e e n  p u n is h e d  
on ce  fo r  th is  c o n d u c t  a n d  co u ld  n o t b e  p u n is h e d  a g a in .

W ith  o n e  e x c e p t io n  (file  n u m b e r  A -5 7 3 9 ) , th e  d is tr ic t  c o u r t  g ra n te d  th e  d e fe n d a n ts ' m o tio n s
and  d is m is s e d  th e  c rim in a l p ro se c u tio n s  J  T h e  S ta te  a n d  th e  M u n ic ip a lity  o f  A n c h o ra g e  now  
ap p ea l th o se  d is m is s a ls .  In file  n u m b e r  A -5 7 3 9 , th e  d is tr ic t  c o u r t  d e n ie d  th e  d e fe n d a n t 's  m o tio n  
to d is m is s , a n d  w e  g ra n te d  the  d e fe n d a n t 's  p e t i t io n  to  re v ie w  th e  d is tr ic t  c o u r t 's  d e c is io n . F o r  the  
re a so n s  e x p la in e d  in  th is  o p in io n , w e  re in s ta te  th e  p ro s e c u tio n s  th a t w e re  d is m is s e d  a n d  w e  
a ff irm  th e  d is tr ic t  c o u r t 's  re fu sa l to  d is m is s  th e  p ro s e c u tio n  in  f ile  n u m b e r  A -5 7 3 9 .

T h e  d e fe n d a n ts ' d o u b le  je o p a rd y  a rg u m e n t  re s ts  on  a  trio  o f  c a s e s  d e c id e d  b y  th e  U n ite d  
S ta te s  S u p re m e  C o u r t:  U n ite d  S ta te s  v . H a l p e r ,  4 9 0  U .S . 4 3 5 , 109 S .C t. 1 8 9 2 , 1 0 4  L . E d . 2 d
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48 7  (1 9 8 9 ); Austin v. United States, U .S . , 113 S .C t. 2 8 0 1 , 125 L. E d . 2 d  4 8 8  (1 9 9 3 );  a n d  
Montana Department o f Revenue v. Kurth Ranch, U .S . , 114  S .C t. 1 9 3 7 , 128 L. E d . 2 d  
7 6 7  (1 9 9 4 ). In  th ese  c a se s , the  S u p re m e  C o u r t  e x p a n d e d  th e  sc o p e  o f  th e  d o u b le  je o p a rd y  c la u s e , 
c o n s tru in g  it to p ro te c t p eo p le  fro m  th e  im p o s itio n  o f  c e r ta in  " p e n a lt ie s " , " fo rfe itu re s " , an d  
" tax es"  - m o n e ta ry  im p o s itio n s  th a t t ra d it io n a lly  h a d  n o t b e e n  c o n s id e re d  c r im in a l  p u n is h m e n ts .

F o r  p u rp o ses  o f  a n a ly z in g  th e  d e fe n d a n ts ' a rg u m e n t, it  m a k e s  th e  m o s t  se n se  to  b e g in  by  
d is c u ss in g  United States v. Halper.

The Supreme Court's Decision in Halper

T h e  d efen d an t in  Halper p e rp e tra te d  a s c h e m e  o f  M e d ic a re  f ra u d . H a lp e r  w a s  th e  m a n a g e r  o f  
a lab o ra to ry  tha t p e r fo rm e d  m e d ic a l p ro c e d u re s  c o v e re d  b y  M e d ic a re . H e  su b m itte d  6 5  c la im s  in 
w h ic h  he fa lse ly  d e s c r ib e d  th e  m e d ic a l p ro c e d u re  th a t h is  la b o ra to ry  h a d  p e r fo rm e d , so  th a t the  
g o v e rn m e n t paid  h im  $ 1 2 .00  p e r  p ro c e d u re  in s te a d  o f  $  3 .0 0 . T h u s , H a lp e r  d e f ra u d e d  the  
g o v e rn m e n t o f  $ 5 8 5  (65  tim e s  $ 9 .0 0 ) . H alper, 4 9 0  U .S . a t 4 3 7 ,1 0 9  S .C t. at 1 8 9 5 -9 6 .

H a lp e r  w as c r im in a lly  p ro se c u te d  a n d  c o n v ic te d  o f  65  c o u n ts  o f  f ra u d ;  h e  w a s  s e n te n c e d  to  2 
y ea rs ' im p riso n m e n t a n d  a  $ 5 0 0 0  f in e . 4 9 0  U .S . a t 4 3 7 , 109  S .C t. a t 1 8 96 . T h e  fe d e ra l 
g o v e rn m e n t then  c o m m e n c e d  a c iv il a c tio n  a g a in s t H a lp e r  u n d e r  th e  fe d e ra l F a ls e  C la im s  A c t, 31 
U .S .C . §§ 3 7 2 9 -3 7 3 1 . U n d e r  S e c tio n  3 7 2 9  o f  th is  a c t, a p e rso n  w h o  s u b m its  a  fa ls e  c la im  a g a in s t 
the  g o v e rn m e n t is " lia b le  to  the  U n ite d  S ta te s  G o v e rn m e n t f o r  a  c iv il  p e n a lty  o f  $ 2 0 0 0 , [p lu s ]  an 
a m o u n t equ a l to 2 l im e s  th e  a m o u n t o f  d a m a g e s  th e  G o v e rn m e n t s u s ta in s  b e c a u s e  o f  th e  [fa lse  
c la im ], and  [the] c o s ts  o f  th e  c iv il a c tio n " . T h e  fe d e ra l d is tr ic t  c o u r t  c o n s tru e d  th is  s ta tu te  to  
re q u ire  a sep ara te  $  2 0 0 0  p e n a lty  fo r  e a c h  o f  H a lp e r 's  fa lse  c la im s ;  th u s , th e  c o u r t  b e lie v e d  i ts e lf  
o b lig a te d  to im p o se  a  to ta l p e n a lty  o f  $ 1 3 0 ,0 0 0  (65  tim e s  $  2 0 0 0 )  fo r  f ra u d u le n t  c la im s  
in v o lv in g  o n ly  $ 5 8 5 . H a lp e r ,  4 9 0  U .S . a t 4 3 8 , 109 S .C t. a t 1 8 9 6 -9 7 .

T h e  federa l d is tr ic t  c o u r t  re fu se d  to  im p o s e  th is  p en a lty . T h e  c o u r t  ru le d  th a t  su c h  a  p e n a lty  
w o u ld  c o n s titu te  a  s e c o n d  p u n is h m e n t (in  v io la tio n  o f  th e  d o u b le  j e o p a r d y  c la u s e )  b e c a u s e  th e  
p e n a lty  so  e x c ee d ed  th e  g o v e rn m e n t 's  a c tu a l lo s s . 4 9 0  U .S . a t 4 3 9 -4 4 0 , 1 0 9  S .C t. at 1 8 9 6 -9 7 . T h e  
g o v e rn m e n t ap p e a led .

T h e  S u p rem e  C o u r t  n o te d  th a t th e  d o u b le  je o p a rd y  c la u s e  e m b o d ie s  th re e  d is tin c t  p ro te c t io n s :  
th e  p ro te c tio n  a g a in s t  a su c c e s s iv e  p ro s e c u t io n  a f te r  a  d e fe n d a n t  h a s  b e e n  a c q u it te d , th e  
p ro te c tio n  a g a in s t a  su c c e s s iv e  p ro s e c u t : m  a f te r  th e  d e fe n d a n t h as  b e e n  c o n v ic te d , a n d  th e  
p ro te c tio n  ag a in s t m u lt ip le  p u n is h m e n ts  fo r  th e  s a m e  o ffe n se . H a l p e r ,  4 9 0  U .S . a t 4 4 0 , 109  S .C t. 
a t 1 8 97 . B ecau se  "p ro c e e d in g s  a n d  p e n a lt ie s  u n d e r  th e  c iv il F a ls e  C la im s  A c t a re  in d e e d  c iv il  in  
n a tu re " , 4 9 0  U .S . a t 4 4 2 , 109 S .C t. a t 1 8 9 8 , th e  p ro c e e d in g s  a g a in s t  H a lp e r  u n d e r  th e  F a ls e  
C la im s  A ct d id  n o t c o n s ti tu te  a  s u c c e s s iv e  p ro s e c u tio n . R a th e r , th e  C o u r t  d e c la re d , " th e  th ird  o f  
[ th e  d o u b le  je o p a rd y ]  p ro te c tio n s  [is] th e  o n e  a t is su e  h e re " . 4 9 0  U .S . a t 4 4 0 , 109 S .C t. a* 1 8 97 . 
"T h e  so le  q u e s tio n  h e re  is w h e th e r  th e  s ta tu to ry  p e n a lty  a u th o r iz e d  b y  th e  c iv il  F a lse  C la im s  A c t 
... c o n s ti tu te s  a se c o n d  'p u n ish m e n t ' fo r  th e  p u rp o s e  o f  [th e ] d o u b le  j e o p a r d y  [c la u s e ] ."  4 9 0  U .S . 
a t 4 4 1 , 109 S .C t. a t 1898 .

T h e  S u p re m e  C o u r t  h e ld  th a t, u n d e r  th e  fa c ts  o f  a  p a r t ic u la r  c a se , th e  "c iv il  p e n a lty
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a u th o riz e d  b y  the  A c t m a y  b e  so  e x tre m e  a n d  s o  d iv o rc e d  f ro m  th e  G o v e rn m e n t 's  d a m a g e s  and  
ex p e n se s  as to  c o n s ti tu te  a p u n ish m e n t"  fo r  d o u b le  je o p a rd y  p u rp o se s . H a l p e r ,  4 9 0  U .S . a t 4 4 2 , 
109 S .C t. a t 1898.

[A ] c iv il as w e ll as a  c rim in a l s a n c tio n  [m a y  c o n s ti tu te ]  p u n is h m e n t  w h e n  the  sa n c tio n  
as a p p lie d  in  th e  in d iv id u a l case  se rv e s  th e  g o a ls  o f  p u n is h m e n tf ,]  ... th e  tw in  a im s  o f  
re tr ib u tio n  a n d  d e t e r r e n c e . ... [A] c iv il  s a n c t io n  th a t c a n n o t  fa ir ly  b e  s a id  so le ly  to  s e rv e  a  
re m e d ia l p u ip o s e ,  b u t ra th e r  can  o n ly  b e  e x p la in e d  a s  a lso  s e rv in g  e i th e r  re tr ib u tiv e  o r  
d e te r re n t p u rp o s e s , is  p u n ish m e n t [fo r  p u rp o s e s  o f  d o u b le  je o p a rd y  a n a ly s is ] . ... W e  
th e re fo re  h o ld  th a t  u n d e r  the  D o u b le  J e o p a rd y  C la u se  a  d e fe n d a n t w h o  a lre a d y  h a s  b e e n  
p u n is h e d  in  a c r im in a l  p ro se c u tio n  m a y  n o t  b e  su b je c te d  to  an a d d itio n a l  c iv il  s a n c tio n  to  
th e  e x te n t  th a t th e  se c o n d  sa n c tio n  m a y  n o t  fa ir ly  be  c h a ra c te r iz e d  a s  re m e d ia l, b u t  o n ly  
as a  d e te r re n t o r  [as] re tr ib u tio n .

H a lp e r ,  4 9 0  U .S . at 4 4 8 -4 9 , 109 S .C t. at 1 9 0 1 -0 2  ( in te rn a l c ita tio n s  o m itte d ) .

T h e  C o u rt e x p re s s ly  d isa v o w e d  a n y  in te n t io n  o f  l im it in g  c iv il p e n a lt ie s  to  th e  p re c ise  
m e a su re  o f  th e  g o v e rn m e n t 's  lo ss. In s te a d , th e  C o u r t  re c o g n iz e d  th a t " th e  p ro c e ss  o f  a f f ix in g  a 
s a n c tio n  th a t c o m p e n s a te s  the  G o v e rn m e n t f o r  a ll its  c o s ts  in e v ita b ly  in v o lv e s  an  e le m e n t o f  
ro u g h  ju s t ic e " ;  th e  C o u rt p o in te d  o u t  th a t  i t  h a d  p re v io u s ly  u p h e ld  s ta tu te s  th a t  im p o se d  
" re a so n a b le  l iq u id a te d  d a m a g e s"  o r  " f ix e d -p e n a i tie s "  p lu s  " d o u b le -d a m a g e s " . 4 9 0  U .S . at 4 4 9 , 
109 S .C t. a t 1902 .

W e  c a s t  n o  s h a d o w  o n  th ese  t im e -h o n o re d  ju d g m e n ts . W h a t w e  a n n o u n c e  n o w  is  a  ru le  
fo r  th e  ra re  c a s e ,  the  case  su c h  a s  th e  o n e  b e fo re  u s , w h e re  a f ix e d -p e n a lty  p ro v is io n  
s u b je c ts  a  p ro li f ic  bu t sm a ll-g a u g e  o f fe n d e r  to  a s a n c tio n  o v e rw h e lm in g ly  
d is p ro p o r t io n a te  to  th e  d a m a g e s  h e  h a s  c a u s e d .

H a lp e r ,  4 9 0  U .S . at 4 4 9 , 109 S .C t. a t 1 9 0 2 .

T h e  C o u rt d e c la re d  th a t, w h e n e v e r  a  d e fe n d a n t  h as  a lre a d y  su f fe re d  a  c rim in a l p e n a lty  fo r  
illeg a l c o n d u c t  a n d  th e  g o v e rn m e n t la te r  s e e k s  to  im p o se  a c iv il p e n a lty  f o r  th e  sa m e  c o n d u c t, the  
d e fe n d a n t m a y  r a i s e  th e  a rg u m e n t th a t  " th e  c iv il  p e n a lty  s o u g h t in  th e  su b se q u e n t p ro c e e d in g  
b ea rs  n o  ra t io n a l  re la t io n  to  th e  g oal o f  c o m p e n s a t in g  th e  G o v e rn m e n t fo r  its  lo s s " . S u c h  a 
d e fe n d a n t w o u ld  b e  "e n title d  to  an  a c c o u n t in g  o f  the  G o v e rn m e n t 's  d a m a g e s  a n d  c o s ts  to  
d e te rm in e  i f  th e  p e n a lty  so u g h t in  fa c t c o n s t i tu te s  a se c o n d  p u n is h m e n t" . T h e  tria l ju d g e  w o u ld  
then  u se  th is  a c c o u n t in g  to  d e te rm in e  " th e  s iz e  o f  th e  c iv il sa n c tio n  the  G o v e rn m e n t m a y  rec e iv e  
w ith o u t c ro s s in g  th e  lin e  b e tw e e n  re m e d y  a n d  p u n is h m e n t" . H a lp e r ,  4 9 0  U .S . at 4 4 9 -4 5 0 , 109 
S .C t. a t  1 9 0 2 .2

H a l p e r 's  D e f in i t i o n  o f  th e  D is t in c t io n  B e tw e e n  " R e m e d i a l "  a n d  " P u n i t i v e "  S a n c t io n s ,  
a n d  t h e  S u p r e m e  C o u r t 's  L a t e r  R e f u s a l  to  L i m i t  i t s e l f  to  th i s  D e f in i t io n

C  2001 Mottliew  Bender & Company , In c ., o member o f tire Lexis-Neius® Group. AU rights reserved



5

T u rn in g  to  the  case  b e fo re  u s  n o w , th e  d e fe n d a n ts  a rg u e  th a t, u n d e r  H a l p e r ,  th e  r e v o c a t io n  o f  
a d r iv e r 's  lic en se  m u s t b e  v ie w e d  as a  "p u n ish m e n t"  ra th e r  than  a " re m e d y " . T h e  d e fe n d a n ts  re ly  
on th e  fact th a t the  S u p re m e  C o u rt w o rd e d  th e  test f o r  d is tin g u is h in g  a r e m e d ia l  sa n c tio n  f ro m  a 
p u n itiv e  sa n c tio n  in  te rm s o f  w h e th e r  " th e  c iv il  p e n a lty  so u g h t [b y  the  g o v e rn m e n t]  b e a rs  [any ] 
ra tio n a l re la tio n  to  the  g o a l o f  c o m p e n s a tin g  th e  g o v e rn m e n t fo r  its  lo s s " . T h e  d e fe n d a n ts  p o in t  
ou t th a t the  g o v e rn m e n t w ill ra re ly  s u f fe r  a m o n e ta ry  lo ss  o n  a c c o u n t o f  a  d e fe n d a n t 's  b re a th - te s t  
re su lt  o r  o n  a cc o u n t o f  a  d e fe n d a n t 's  re fu sa l to  ta k e  a  b re a th  te s t. M o re o v e r , e v e n  i f  th e  
g o v e rn m e n t c o u ld  p ro v e  so m e  m o n e ta ry  d a m a g e  f ro m  th e  a rre s te d  d r iv e r 's  c o n d u c t, th e  a c t  o f  
re v o k in g  th a t p e rso n 's  o p e ra to r 's  l ic e n se  d o e s  e s s e n tia l ly  n o th in g  to w a rd  a c c o m p lis h in g  th e  g o a l 
o f  c o m p e n s a tin g  th e  g o v e rn m e n t fo r  th e  m o n e ta ry  lo s s  th a t m ig h t  a tte n d  th e  d r iv e r 's  ta k in g  o r  
re fu s in g  the  b rea th  test. T h u s , th e  d e fe n d a n ts  c o n c lu d e , th e  re v o c a tio n  o f  a  d r iv e r 's  l ic e n s e  m u s t  
be  c la ss if ie d  as a "p u n ish m e n t"  ra th e r  th a n  a  " rem ed y " .

T h e  d e fe n d a n ts ' a rg u m e n t ig n o re s  th e  fa c tu a l c o n te x t  o f  H a lp e r .  H a l p e r  in v o lv e d  a  c iv il  
p ro c e e d in g  in s titu te d  a g a in s t a  p e rso n  w h o  d e f ra u d e d  th e  g o v e rn m e n t o f  m o n e y , a n d  it in v o lv e d  a 
m o n e ta ry  p en a lty  im p o se d  on  th a t p e rs o n , o s te n s ib ly  to  c o m p e n s a te  th e  g o v e rn m e n t fo r  its  lo s s . 
In su c h  a s itu a tio n , the  S u p re m e  C o u rt c o u ld  re a d ily  f ra m e  th e  te s t fo r  a  " rem ed y "  in  te rm s  o f  
w h e th e r  the  m o n e ta ry  p e n a lty  im p o se d  o n  H a lp e r  in  th e  c iv il p ro c e e d in g  b o re  a n y  re la t io n  to  th e  
m o n e ta ry  h a rm  th e  g o v e rn m e n t h a d  su ffe re d .

B u t the re  are  o th e r  re m e d ie s  b e s id e s  re s to ra tio n  o f  lo s t m o n e y . A c c o rd in g  to  W e b s t e r 's  N e w  
W o r ld  D ic t io n a ry  (T h ird  C o lle g e  E d itio n , 1 9 8 8 ), p . 1 13 5 , a  " rem ed y "  is  " a n y th in g  th a t  c o r re c ts , 
c o u n te ra c ts , o r  re m o v e s  an  ev il o r  w ro n g " . In  its  s p e c ia l iz e d  leg a l s e n se , " rem ed y "  is d e f in e d  as 
"a m e a n s  ... b y  w h ic h  v io la t io n  o f  a r ig h t is  p r e v e n te d  o r  c o m p e n s a te d  fo r" . I d .  (E m p h a s is  
a d d e d .)  T h u s , re s tra in in g  o rd e rs , in ju n c tio n s , o rd e rs  g ra n tin g  re s c is s io n , d e c la ra to ry  ju d g e m e n ts  
c o n c e rn in g  th e  c o n s ti tu t io n a li ty  o r  c o n s tru c tio n  o f  s ta tu te s , a n d  c o e rc iv e  f in e s  o r  im p r is o n m e n t 
im p o se d  u n d e r  a c o u r t 's  c iv il  c o n te m p t  p o w e r  a re  a ll " re m e d ie s" . D an  B . D o b b s , H a n d b o o k  o n  
th e  L a w  o f  R e m e d ie s  (1 9 7 3 ), p p . 1-2. S e e  H e lv e r in g  v . M i tc h e l l ,  3 0 3  U .S  3 9 1 , 3 9 9 ; 58  S .C t. 
6 3 0 , 6 3 3 ; 82  L .E d . 9 1 7  (1 9 3 8 )  (" R e m e d ia l s a n c tio n s  m a y  b e  o f  v a ry in g  ty p e s" ) .

T h e  S u p re m e  C o u r t 's  la te r  d e c is io n s  in  A u s t in  v . U n i te d  S t a t e s  a n d  in  M o n t a n a  
D e p a r tm e n t  o f  R e v e n u e  v . K u r t h  R a n c h  c o n f irm  th a t th e  " c o m p e n s a tio n  ... fo r  ... lo s s"  
p h ra s in g  u se d  in H a l p e r  w a s  n o t  in te n d e d  to  be  th e  so le  c r i te r io n  fo r  d e te rm in in g  w h e th e r  a 
sa n c tio n  sh o u ld  b e  d e e m e d  " p u n itiv e "  o r  " re m e d ia l" . In  b o th  A u s t in  a n d  K u r t h  R a n c h ,  th e  
S u p re m e  C o u rt u se d  c o m p le te ly  d if fe re n t  c r i te r ia  f o r  e v a lu a tin g  w h e th e r  th e  c h a lle n g e d  sa n c tio n  
w as " rem ed ia l"  o r  "p u n itiv e " .

In  A u s t in ,  th e  d e fe n d a n t  w a s  c o n v ic te d  o f  d ru g  o f fe n se s . In  a  c o n te m p o ra n e o u s  c iv il a c t io n , 
the  g o v e rn m e n t so u g h t fo r fe i tu re  o f  th e  d e fe n d a n t 's  m o b ile  h o m e  a n d  h is  a u to  b o d y  sh o p  u n d e r  
21 U .S .C . § 8 8 1 (a ) , a fed e ra l s ta tu te  a u th o r iz in g  fo r fe i tu re  o f  c o n v e y a n c e s  a n d  rea l p ro p e r ty  u se d  
to  c o m m it o r  fa c ili ta te  th e  c o m m is s io n  o f  d ru g  o f fe n s e s . A u s t in ,  113 S .C t. a t 2 8 0 3 .

T h e  d e fe n d a n t c la im e d  th a t su c h  a fo r fe i tu re  v io la te d  th e  E ig h th  A m e n d m e n t 's  p ro h ib itio n  on  
"ex c ess iv e  f in e s" , w h ile  th e  g o v e rn m e n t a rg u e d  th a t th e  " e x c e s s iv e  f in e s "  c la u s e  o n ly  a p p lie d  to
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c rim in a l se n te n ce s . T h e  S u p re m e  C o u rt h e ld  th a t " fin e s"  fo r  p u rp o se s  o f  th e  E ig h th  A m e n d m e n t 
en c o m p a sse d  n o t o n ly  c rim in a l fines b u t a lso  a n y  fo rfe itu re  th a t c o n s ti tu te d  a  " p u n ish m e n t" . Id. 
a t 2 8 0 6  &  2 8 1 0 .

H o w e v er, r a th e r  than  u s in g  H a lp e r 's  fo rm u la tio n  a n d  a sk in g  w h e th e r  th e  fo r fe i tu re  c o u ld  
rea so n a b ly  be  c o n s tru e d  as c o m p e n sa tin g  th e  g o v e rn m e n t fo r  lo ss , th e  Austin C o u r t  e m b a rk e d  on  
an e x te n d e d  e x a m in a tio n  o f  the h is to ric a l ro o ts  o f  fo r fe i tu re  as a p e n a lty . Austin, 113 S .C t. at 
2 8 0 6 -2 8 1 0 . T h e  C o u r t  c o n c lu d e d  th a t, w ith  th e  e x c e p t io n  o f  th e  fo r fe i tu re  o f  c o n tra b a n d , 
fo rfe itu re  w as tra d it io n a lly  v iew ed  as a ty p e  o f  p u n is h m e n t, a n d  th e  C o u r t  fo u n d  n o th in g  "in [th e  
fo rfe itu re ]  p ro v is io n s  [o f  21 U .S .C . § 8 8 1 (a )]  o r  th e ir  le g is la tiv e  h is to ry  to  c o n tra d ic t  th e  
h is to rica l u n d e rs ta n d in g  o f  fo rfe itu re  as p u n is h m e n t."  Id. at 2 8 1 0 .

C o n c e d e d ly , w e  h av e  re c o g n iz e d  th a t the  fo r fe i tu re  o f  c o n tra b a n d  i t s e l f  m a y  be  
c h a ra c te r iz e d  as re m e d ia l b ecau se  it re m o v e s  d a n g e ro u s  o r  ille g a l i te m s  f ro m  so c ie ty . See 
United States v. One Assortment o f  89 Firearms, 4 6 5  U.S. 3 5 4 , 3 6 4 , 104 S .C t. 1 099 , 
11 05 , 79  L . E d . 2 d  361 (1 9 8 4 ). [W e h a v e ] , h o w e v e r , p re v io u s ly  re je c te d  [the] 
g o v e rn m e n t 's  a tte m p t to  e x ten d  th a t re a s o n in g  to  [ th e  fo r fe i tu re  o f] c o n v e y a n c e s  u se d  to  
tra n sp o rt i lle g a l l iq u o r. See O n e  1958 Plymouth Sedan v. Pennsylvania, 3 8 0  U.S. 6 9 3 , 
6 9 9 , 85 S .C t. 1 2 4 6 , 1250 , 14 L. E d . 2 d  1 70  (1 9 6 5 ). In  th a t c a s e  [w e] n o te d :  " T h e re  is  
n o th in g  e v e n  re m o te ly  c rim in a l in  p o s s e s s in g  an  a u to m o b ile ."  Ibid. T h e  sa m e , w ith o u t 
q u e s tio n , is  tru e  o f  th e  p ro p e rtie s  in v o lv e d  h e re , a n d  the  G o v e rn m e n t 's  a tte m p t to  
c h a ra c te r iz e  th e s e  p ro p e rtie s  as " in s tru m e n ts "  o f  th e  d ru g  tra d e  m u s t m e e t th e  s a m e  fa te  as 
P e n n sy lv a n ia 's  e ffo r t  to  c h a ra c te r iz e  th e  1958  P ly m o u th  S e d a n  a s  " c o n tra b a n d " .

A u s t in ,  113  S .C t. at 2 8 1 1 . T h e  C o u rt c o n tin u e d :

F u n d a m e n ta lly , e v e n  a ssu m in g  th a t  §§  8 8 1 -(a ) (4 )  a n d  (a ) (7 )  s e rv e  s o m e  re m e d ia l  
p u rp o se , th e  G o v e rn m e n t 's  a rg u m en t m u s t fa il . "A  c iv il s a n c tio n  th a t c a n n o t  fa ir ly  b e  sa id  
so le ly  to  s e rv e  a  re m e d ia l p u rp o se , b u t  ra th e r  c an  o n ly  b e  e x p la in e d  a s  a lso  s e rv in g  e ith e r  
re tr ib u tiv e  o r  d e te r re n t  p u rp o ses , is  p u n is h m e n t, as w e  h av e  c o m e  to  u n d e r s ta n d  th e  
te rm ."  H a l p e r ,  4 9 0  U .S . at 4 4 8 , 1 0 9  S .C t. a t 190 2  (e m p h a s is  a d d e d ) . In  lig h t o f  th e  
h is to rica l u n d e rs ta n d in g  o f  fo rfe itu re  as p u n is h m e n t, th e  c le a r  fo c u s  o f  §§  8 8 1 (a ) (4 )  a n d
(a )(7 ) on  th e  c u lp a b i li ty  o f  the  o w n e r , a n d  th e  e v id e n c e  th a t C o n g re s s  u n d e r s to o d  th o se  
p ro v is io n s  a s  s e rv in g  to  d e te r and  to  p u n is h , w e  c a n n o t c o n c lu d e  th a t  fo r fe i tu re  u n d e r  §§  
8 8 1 (a )(4 )  a n d  (a )(7 )  se rv es  so le ly  a re m e d ia l p u rp o s e . W e  th e re fo re  c o n c lu d e  th a t 
fo rfe itu re  u n d e r  th e se  p ro v is io n s  c o n s ti tu te s  "p a y m e n t to  a s o v e re ig n  as p u n is h m e n t  fo r  
so m e  o f fe n se "  [c ita tio n  o m itte d ], a n d , as su c h , is  su b je c t  to  th e  l im ita t io n s  o f  th e  E ig h th  
A m e n d m e n t 's  E x c e s s iv e  F in es  C la u se .

Austin, 113  S .C t. a t 2 8 1 2  (fo o tn o te  o m itte d ) .

T h u s , Austin d id  n o t re ly  on H a l p e r 's  " c o m p e n sa tio n  fo r  lo ss"  te s t w h e n  e v a lu a tin g  w h e th e r
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th e  fo rfe itu re  o f  a d ru g  o f fe n d e r 's  h o u s e  a n d  b u s in e s s  w a s  " re m e d ia l"  o r  "p u n itiv e " . R a th e r ,  th e  
S u p re m e  C o u rt e x a m in e d  " th e  h is to r ic a l  u n d e rs ta n d in g  o f  fo r fe i tu re " , th e  " fo c u s  o f  [ th e  fo r fe i tu re  
s ta tu te ]  on  the  c u lp a b ili ty  o f  th e  [p ro p e rty ]  o w n e r" , a n d  th e  " e v id e n c e  th a t [the  le g is la tu re ]  
u n d e rs to o d  [the  fo rfe itu re ]  p ro v is io n s  a s  s e rv in g  to  d e te r  a n d  p u n is h " . Id.

In Montana Department o f Revenue v. Kurth Ranch,, th e  S u p re m e  C o u r t  m a d e  th e  
lim ita tio n s  o f  the Halper te s t  e v e n  m o re  e x p lic i t. Kurth Ranch in v o lv e d  a  M o n ta n a  fa m ily  w h o  
u se d  th e ir  fa rm  fo r th e  c u lt iv a tio n  o f  m a r iju a n a . E a c h  fa m ily  m e m b e r  w a s  p ro s e c u te d  fo r  e i th e r  
p o sse ss in g  o r  c o n sp ir in g  to  p o s s e s s  m a r iju a n a  w ith  in te n t  to  se ll. 114 S .C t. a t 1942 . In a d d itio n , 
th e  c o u n ty  in s titu te d  a fo r fe i tu re  a c tio n  a g a in s t  th e  c a s h  a n d  e q u ip m e n t  u se d  in  th e  m a r iju a n a  
o p e ra tio n . Id. T h e n , th e  S ta te  o f  M o n ta n a  f ile d  su it  to  c o lle c t  th a t  s ta te ’s  tax  o n  ille g a l d ru g s . 
U n d e r  M o n tan a  law , th is  ta x  w a s  a s s e s s e d  at ten  p e rc e n t  o f  th e  m a rk e t  v a lu e  o f  th e  i lle g a l d ru g s , 
o r  $ 100  p e r o u n ce  o f  m a r iju a n a  a n d  $  2 5 0  p e r  o u n c e  o f  h a s h is h , w h ic h e v e r  w a s  g re a te r . Id. at 
1941.

A c c o rd in g  to th e  S ta te  o f  M o n ta n a 's  c a lc u la t io n s , th e  K u r th  fa m ily 's  tax  l ia b il i ty  fo r  
p o sse ss in g  illeg a l d ru g s  w a s  a lm o s t $ 9 0 0 ,0 0 0 . T h is  ta x  a s se s sm e n t p ro m p te d  th e  K u r th  fa m ily  to  
file  f o r  b an k ru p tcy  p ro te c tio n . Id. at 1 9 4 2 -4 3 . T h e  b a n k ru p tc y  c o u r t  f irs t d e c id e d  th a t  th e  p ro p e r  
tax  a sse ssm e n t w as o n ly  $  1 8 1 ,0 0 0 . T h e n , th e  b a n k ru p tc y  c o u r t ru le d  th a t  e v e n  th is  le s s e r  iax  
lia b ility  w as u n c o n s ti tu t io n a l  b e c a u s e  c o lle c tio n  o f  th e  ta x  w o u ld  v io la te  th e  d o u b le  je o p a rd y  
c la u se . Id. a t 1943. F o l lo w in g  tw o  m o re  a d v e rse  ru l in g s  in  h ig h e r  fe d e ra l c o u r ts , th e  S te te  o f  
M o n ta n a  b ro u g h t its  c a se  to  th e  S u p re m e  C o u rt.

T h e  S u p re m e  C o u rt r e c o g n iz e d  th a t  its  d e c is io n  in  Halper " d o e s  n o t d e c id e  th e  ... q ie s t io n  
w h e th e r  M o n ta n a 's  tax  s h o u ld  b e  c h a ra c te r iz e d  as p u n is h m e n t" . Kurth Ranch, 114 S .C t. a t 
1944. "W h e re as  f in e s , p e n a lt ie s , a n d  fo r fe i tu re s  a re  re a d ily  c h a ra c te r iz e d  a s  [p u n itiv e ]  sa n e  io n s , 
tax es  a re  ty p ica lly  d if fe re n t  b e c a u se  th e y  a re  u su a lly  m o tiv a te d  b y  r e v e n u e - ra is in g  ra th e r  th a n  
p u n itiv e  p u rp o se s ."  Id. a t  1946 .

T a x  s ta tu te s  s e rv e  a p u rp o s e  q u ite  d if fe re n t  f ro m  c iv il  p e n a lt ie s , a n d  Halper's m e th o c  
o f  d e te rm in in g  w h e th e r  th e  e x a c tio n  w as re m e d ia l  o r  p u n it iv e  " s im p ly  d o e s  n o t w o rk  i i 
th e  case  o f  a  tax  s ta tu te " . [C it in g  w ith  a p p ro v a l a n  a s se r tio n  in  C h ie f  J u s tic e  R e h n q u is . 's  
d is se n tin g  o p in io n , 114 S .C t. a t 1 9 5 0 ] S u b je c tin g  M o n ta n a 's  d ru g  tax  to  Halper's te s t  fo r  
c iv il p e n a ltie s  is  th e re fo re  in a p p ro p ria te .

Kurth Ranch, 114 S .C t. a t 1948 .

F o r  e x a m p le , th e  S u p re m e  C o u r t  re c o g n iz e d  th a t  w h e n  e v a lu a tin g  a  ta x  law  i t  w o u ld  n o t 
m a k e  se n se  to  a p p ly  Halper's b ro a d  s ta te m e n t  th a t  a  c iv il  p e n a lty  s h o u ld  b e  d e e m e d  
"p u n ish m e n t"  i f  th e  p e n a lty  in e lu c ta b ly  s e rv e d  a  " d e te rre n t"  p u rp o se . T h e  C o u r t  n o te d  th a t "m a n y  
tax es  ... su c h  as [ th e ] ta x e s  o n  c ig a re tte s  a n d  a lc o h o l"  a re  o b v io u s ly  " m o tiv a te d  to  s o m e  e x te n t  by  
an  in te re s t in  d e te r re n c e " . 114  S .C t. a t  19 46 . T h u s , th e  C o u rt c o n c e d e d , " n e ith e r  a  h ig h  r a te  o f  
ta x a tio n  n o r an  o b v io u s  d e te r re n t  p u rp o s e  a u to m a tic a l ly  m a rk s  [M o n ta n a 's ]  ta x  [as] a  f o rm  o f  
p u n is h m e n t" . Id. " W h ile  a h ig h  ta x  ra te  a n d  d e te r re n t p u rp o s e  le n d  s u p p o r t  to  th e
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c h a ra c te r iz a tio n  o f  th e  d ru g  tax as p u n is h m e n t, th e se  fe a tu re s , in  a n d  o f  th e m s e lv e s , do  n o t 
n ec essa rily  r e n d e r  th e  tax  p u n itiv e ."  Id. a t 1947 .

T h e  C o u rt th e n  n o te d  sev era l "u n u su a l fe a tu re s"  o f  th e  M o n ta n a  tax  s ta tu te  th a t  "se t [it] a p a rt 
from  m o st ta x e s " . F ir s t ,  l ia b ility  u n d er M o n ta n a 's  tax  la w  " is  c o n d itio n e d  o n  th e  c o m m iss io n  o f  a  
c rim e ... and  is  e x a c te d  o n ly  a fte r the  ta x p a y e r  h a s  b e e n  a r re s te d  fo r  th e  p re c is e  c o n d u c t th a t g iv es  
rise  to th e  tax  o b lig a t io n  in  the  firs t p la c e ."  1 14  S .C t. a t 1 947 . N e x t, th e  C o u r t  n o te d  th a t tax es  on  
illegal a c tiv i tie s  " d if fe r  ... from  m ix e d -m o tiv e  tax es  th a t  g o v e rn m e n ts  im p o s e  b o th  to  d e te r  a  
d is fav o red  [b u t le g a l]  a c tiv ity  and  to  ra is e  m o n e y " . I d .

B y  im p o s in g  c ig a re tte  taxes, fo r e x a m p le , a  g o v e rn m e n t w a n ts  to  d is c o u ra g e  sm o k in g .
B u t b e c a u s e  th e  p ro d u c t 's  b en e fits  - su c h  as c re a tin g  e m p lo y m e n t, s a tis fy in g  c o n su m e r 
d em a n d , a n d  p ro v id in g  tax rev e n u e s  - a re  re g a rd e d  as o u tw e ig h in g  th e  [p ro d u c t's ]  h arm , 
[the] g o v e rn m e n t  w ill a llow  the  m a n u fa c tu re , sa le , a n d  u se  o f  c ig a re t te s  a s  lo n g  as the  
m a n u fa c tu re rs , s e lle rs , an d  sm o k ers  p a y  h ig h  ta x e s  th a t  re d u c e  c o n s u m p tio n  an d  in c rea se  
g o v e rn m e n t re v e n u e . [B ut these ] ju s t i f ic a t io n s  v a n ish  w h e n  th e  ta x e d  a c tiv ity  is 
c o m p le te ly  fo rb id d e n , fo r  the  le g itim a te  re v e n u e - ra is in g  p u rp o s e  th a t m ig h t  su p p o rt  such  
a tax  c o u ld  b e  e q u a lly  w ell se rv ed  b y  in c re a s in g  th e  f in e  im p o s e d  u p o n  c o n v ic tio n .

K u r t h  R anch, 114 S .C t. at 1947 ( fo o tn o te  o m itte d ) .

F in a lly , th e  S u p re m e  C o u rt n o te d  th a t  M o n ta n a 's  m a r iju a n a  a n d  h a s h is h  tax  "is e x c e p tio n a l"  
b ec au se , " a l th o u g h  i t  p u rp o rts  to  be  a  s p e c ie s  o f  p ro p e r ty  ta x [ ,]  ... it is le v ie d  o n  g o o d s  th a t the  
ta x p a y e r n e i th e r  o w n s  n o r  p o ssesses  w h e n  th e  tax  is  im p o se d "  - g o o d s  th a t p re su m a b ly  h av e  
a lread y  b ee n  d e s tro y e d  b e fo re  the  tax  is  a s s e s s e d . T h e  C o u r t  c o n c lu d e d :

A  tax  o n  [th e ]  "p o sse ss io n "  o f  g o o d s  th a t  n o  lo n g e r  e x is t  a n d  th a t th e  ta x p a y e r  n e v e r  
la w fu My p o s s e s s e d  h a s  an u n m is ta k a b le  p u n itiv e  c h a ra c te r . T h is  tax , im p o se d  on  
c r im in a ls  a n d  n o  o th e rs , dep arts  so  f a r  f ro m  n o rm a l re v e n u e  la w s  as to  b e c o m e  a fo rm  o f  
p u n is h m e n t.

Kurth R anch, 11 4  S .C t. at 1948.

T h u s , in  K urth Ranch, the S u p re m e  C o u r t  aga in  re fu se d  to  e m p lo y  H alper's "c o m p en sa tio n  
fo r  lo ss"  te s t  w h e n  d e c id in g  w h e th e r M o n ta n a 's  m a r iju a n a  a n d  h a s h is h  ta x e s  w e re  " rem ed ia l"  o r 
"p u n itiv e " . T h e  C o u i t  re c o g n iz e d  tha t, in  th e  c o n te x t  o f  ta x a tio n , it  d id  n o t m a k e  se n se  to  try  to  
gau ge  th e  g o v e rn m e n t 's  " lo ss"  from  th e  d e fe n d a n t 's  a c tiv ity , n o r  w a s  it f ru itfu l  to  ask  w h e th e r  the  
tax  w a s  in te n d e d  to  d e te r  the d e fe n d a n t  f ro m  e n g a g in g  in  th e  ta x e d  a c t iv ity  (s in ce  m an y  
tra d itio n a l ta x e s  h a v e  p re c ise ly  th is a im ). R a th e r , th e  S u p re m e  C o u r t  a s k e d  w h e th e r  M o n ta n a 's  
tax  "d e p a r te d  s o  f a r  f ro m  n o rm a l re v e n u e  la w s  a s  to  b e c o m e  a  fo rm  o f  p u n is h m e n t" .

W e  th e re fo re  re je c t  th e  d e fe n d an ts ' a rg u m e n t  th a t a  l ic e n se  re v o c a tio n  m u s t b e  "p u n itiv e  s in c e  
it d o es n o t c o m p e n s a te  th e  g o v e rn m e n t fo r  m o n e ta ry ' lo s s . J u s t  a s  th e  S u p re m e  C o u rt d id  in
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Austin an d  Kurth Ranch, w e, to o , c o n c lu d e  th a t  Halper's " c o m p e n sa tio n  fo r  lo ss"  fo rm u la  
s im p ly  d o es  n o t app ly  in  the  c o n te x t o f  th e  c a se  b e fo re  u s .

R a th e r , as the  S u p re m e  C o u rt d id  in  Austin a n d  Kurth Ranch, w e  w ill e x a m in e  th e  
h is to r ic a l b ac k g ro u n d  and  u n d e rs ta n d in g  O f  lic e n se  r e v o c a tio n  to  d e te rm in e  w h e th e r  l ic e n s e  
re v o c a tio n  has tra d itio n a lly  been  v ie w e d  as p u n it iv e  o r  re m e d ia l , and  w e  w ill e x a m in e  th e  
s tru c tu re  and  o p e ra tio n  o f  A la sk a 's  l ic e n se  re v o c a tio n  s ta tu te s  to  d e te rm in e  w h a t g o a ls  th e s e  
s ta tu te s  ad v an ce .

Administrative Revocation of Driver's Licenses for Driving Offenses Has Traditionally 
Been Viewed as Remedial, not Punitive

T h e  d e fe n d an ts  a rg u e  th a t a d r iv e r 's  l ic e n se  is  a  fo rm  o f  p ro p e r ty  and  th a t  re v o c a tio n  o f  th e  
l ic e n se  is ta n ta m o u n t to  a fo rfe itu re  o f  p ro p e rty . T h e  d e fe n d a n ts  th e n  re ly  u p o n  Austin a n d  
United States v. $ 405,089.23 in U.S. Currency, 33  F .3 d  1210 (9 th  C ir . 1994), fo r  th e  
p ro p o s itio n  th a t any  fo r fe i tu re  o f  p ro p e r ty  im p o se d  as a  p e n a lty  fo r  the  c o m m is s io n  o f  a  c r im e  
c o n s ti tu te s  "p u n ish m e n t"  fo r  p u rp o se s  o f  th e  d o u b le  je o p a r d y  c la u se .

T h e  d u e  p ro c e ss  c la u s e s  o f  b o th  th e  F o u r te e n th  A m e n d m e n t to  th e  U n ite d  S ta te s  C o n s t itu tio n
a n d  A rtic le  I, S e c tio n  7 o f  th e  A la s k a  C o n s titu tio n  p ro te c t  " life " , " lib e rty " , a n d  "p ro p e r ty .^  T o  
in su re  th a t c it iz e n s  re c e iv e  fa ir  tre a tm e n t in a b ro a d  ra n g e  o f  th e ir  d e a lin g s  w ith  g o v e rn m e n t, 
b o th  th e  U n ite d  S ta te s  S u p re m e  C o u rt a n d  the  A la s k a  S u p re m e  C o u r t  h a v e  e m p lo y e d  a  b ro a d  
d e f in it io n  o f  "p ro p e rty "  in d u e  p ro c e ss  c a se s .

F o r  e x a m p le , th e  A la s k a  S u p re m e  C o u rt h a s  c la s s if ie d  a  d r iv e r 's  l ic e n se  as "an im p o r ta n t  
p ro p e r ty  in te re s t"  fo r  p u rp o se s  o f  A la s k a 's  d u e  p ro c e s s  c la u s e ;  th e  s ta te  m u s t  th e re fo re  g ra n t  a 
h e a r in g  to  a  d r iv e r  b e fo re  h is  o r  h e r  l ic e n se  can  b e  re v o k e d . Graham v. State, 633 P.2d 211, 216 
(A la s k a  1981). T h e  U n ite d  S ta te s  S u p re m e  C o u r t  h as  s im ila r ly  ru le d  th a t  a  d riv e r 's  l ic e n s e  is  
"p ro p e rty "  fo r  p u rp o se s  o f  th e  F o u rte e n th  A m e n d m e n t. S ta te  g o v e rn m e n ts  m u s t o b s e rv e  c e r ta in  
p ro c e d u ra l fo rm a litie s  b e fo re  they  c a n  ta k e  aw ay  a  p e rs o n 's  d r iv e r 's  lic e n se .

T h is  is b u t an a p p lic a tio n  o f  th e  g en e ra l p ro p o s it io n  th a t [ th e  d u e  p ro c e ss  c la u se ]  l im its
s ta te  p o w e r  to  te rm in a te  an e n t i t le m e n t^ ]  w h e th e r  th e  e n ti t le m e n t is  d e n o m in a te d  a
"rig h t"  o r  a  " p riv ile g e " .

Bell v . Burson, 4 0 2  U .S . 5 3 5 , 5 3 9 ; 91 S .C t. 1 586 , 1 5 8 9 ; 2 9  L . E d . 2 d  9 0  (1 9 7 1 ).4

N e v e r th e le s s , a d r iv e r 's  l ic e n se  o b v io u s ly  is n o t "p ro p e rty "  in  th e  e v e ry d a y  se n se . T h e  w o rd  
" lic e n se "  m e a n s  "a  fo rm a l p e rm is s io n  to  d o  so m e th in g ; e sp e c ia lly , a u th o r iz a tio n  b y  la w  to  d o  
so m e  sp e c if ie d  th in g " . W e b s t e r 's  N e w  W o r ld  D ic t io n a r y  (T h ird  C o lle g e  E d itio n  1 9 8 8 ), p . 7 7 9 . 
A  d r iv e r 's  l ic e n se  a u th o r iz e s  a p e rso n  to  o p e ra te  m o to r  v e h ic le s . T h e  lic e n se  can  n o t b e  p u rc h a s e d  
(e x c e p t  f ro m  th e  g o v e rn m e n t) , a n d  it c an  n o t b e  so ld  o r  tra n s fe rre d  o r  in h e r ite d . T h e  p h y s ic a l 
o b je c t  th a t  w e  o f te n  c a ll  a "d riv e r 's  l ic en se "  is o n ly  a p ie c e  o f  p la s tic  th a t s ta n d s  as e v id e n c e  o f  
th e  rea l l ic e n se  - th e  g o v e rn m e n t 's  a u th o r iz a tio n . I f  th e  g o v e rn m e n t h a s  re v o k e d  a  p e rs o n 's
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T h u s , re v o c a tio n  o f  a  p erso n 's  l ic e n se  to  d r iv e  m o to r  v e h ic le s  c an  n o t e a s i ly  b e  e q u a te d  w ith  
fo rfe itu re  o f  a p e r s o n 's  land , m oney , o r  o th e r  ta n g ib le  p o s s e s s io n s . R e v o c a t io n  o f  a  d riv e r 's  
licen se  is  n o t th e  e q u iv a le n t  o f  a "p ay m en t to  a  so v e re ig n " , A u s t in ,  113  S .C t. a t 2 8 1 2 , fo r  it  d o es  
n o t d im in ish  th e  d r iv e r 's  w ealth . R a th e r , l ic e n s e  re v o c a tio n  is  a k in  to  a  re s tra in in g  o rd e r  o r  
in ju n c tio n , p ro te c t in g  th e  p u b lic  from  fu tu re  h a rm  b y  d e p r iv in g  an  u n sa fe  o r  i r re sp o n s ib le  d riv e r
o f  h is  o r  h e r  a u th o r ity  to  co n tin u e  to o p e ra te  m o to r  v e h ic le s .^

T h e  g o v e rn m e n t  re g u la te s  m any a c t iv i t ie s  a n d  o c c u p a tio n s . T h e  r a t io n a le  fo r  th is  sy s te m  o f  
re g u la tio n  is  th a t  th e  p u b lic  is e x p o s e d  to  an  u n a c c e p ta b le  r is k  o f  h a r m  i f  th e  a c tiv ity  o r  
o c c u p a tio n  is  p e r fo rm e d  in c o m p e te n tly , re c k le s s ly , d is h o n e s tly , o r  w ith  in te n t  to  in ju re . U n d e r  
th ese  re g u la to ry  s c h e m e s , a person  m u s t  o b ta in  a  l ic e n se  to  p u rs u e  th e  r e g u la te d  a c tiv ity  o r  
o c c u p a tio n , a n d  th e  g o v e rn m e n t p o s se s s e s  th e  p o w e r  to  r e v o k e  th e  l ic e n s e  o f  so m e o n e  w h o se  
co n d u c t d e m o n s tra te s  h is  o r  h e r u n f itn e s s  to  c o n tin u e  in  th a t  a c t iv i ty  o r  o c c u p a tio n . D riv e r 's  
lic en se s  a re  p e rh a p s  th e  m o s t fa m ilia r  e x a m p le ,  b u t a tto rn e y 's  l ic e n s e s  to  p ra c tic e  la w  a re  
s im ila r ly  r e g u la te d  (s e e  A lask a  B ar R u le  15 , w h ic h  lis ts  th e  g ro u n d s  o n  w h ic h  a n  a tto rn e y 's  
licen se  m a y  b e  r e v o k e d ) ,  and  T itle  8 o f  th e  A la s k a  S ta tu te s  c o n ta in s  l ic e n s e  r e v o c a tio n  p ro v is io n s
fo r m a n y  o th e r  p ro fess io n s .®

In  m a n y  in s ta n c e s , th e  con d u c t th a t  d e m o n s tra te s  a p e rs o n 's  u n f itn e s s  to  p u rsu e  th e  re g u la te d  
ac tiv ity  o r  o c c u p a tio n  is  a lso  p o te n tia lly  c r im in a l . N e v e r th e le s s , c o u r ts  h a v e  tra d it io n a lly  d e c la re d  
tha t a d m in is tra t iv e  a c tio n  to revoke  a  l ic e n s e  is  d is tin c t  f ro m  a n y  p o s s ib le  c r im in a l  p ro se c u tio n , 
and  a d m in is tra t iv e  re v o c a tio n  o f  the p e r s o n 's  l ic e n s e  is  n o t  c o n s id e re d  p u n is h m e n t  fo r  a  c r im e .

F o r  e x a m p le , in  B a k e r  v . F a i r b a n k s ,  4 7 1  P .2 d  3 8 6  (A la s k a  1 9 7 0 ), th e  A la s k a  S u p re m e  
C o u rt e x te n d e d  th e  r ig h t  o f  ju ry  tria l to  a  d e fe n d a n t  in  a n y  " c r im in a l p ro s e c u t io n " . T h e  c o u rt 
d e fin ed  " c r im in a l  p ro se c u tio n "  to e n c o m p a s s  a n y  o ffe n se  fo r  w h ic h  a  c o n v ic t io n  "m a y  re s u lt  in 
the  [d e fe n d a n t 's ]  lo s s  o f  a v a lu ab le  l ic e n s e , su c h  a s  a  d r iv e r 's  l ic e n s e  o r  a  l ic e n se  to  p u rsu e  a 
c o m m o n  c a l lin g , o c c u p a tio n , o r  b u s in e ss ."  4 7 1  P .2 d  a t 4 0 2 . N e v e r th e le s s , th e  c o u r t  w a s  c a re fu l to  
ex p la in  th a t a d m in is t ra t iv e  p ro c e e d in g s  w e re  n o t " c r im in a l p ro s e c u t io n s "  e v e n  th o u g h  th e y  m ig h t 
re su lt in  r e v o c a t io n  o f  a  license :

T h is  [d e f in it io n  o f  "c rim in a l p ro s e c u t io n " ]  d o e s  n o t c o v e r  re v o c a t io n  o f  l ic e n se s  
p u rs u a n t to  a d m in is t ra t iv e  p ro c e e d in g s  w h e re  la w fu l c r i te r ia  o th e r  th a n  c r im in a li ty  a re  a  
p ro p e r  c o n c e rn  in  p ro te c tin g  p u b lic  w e lfa re  a n d  sa fe ty , a s  th e  b a s is  o f  re v o c a tio n  o r  
su s p e n s io n  in  su c h  in s ta n c e s  is n o t  th a t o n e  h a s  c o m m it te d  a  c r im in a l  o f fe n s e , b u t  th a t th e  
in d iv id u a l is  n o t  f it  to  be l ic en se d , a p a rt f ro m  c o n s id e ra t io n s  o f  o n ly  g u il t  o r  in n o c e n c e  o f  
c rim e .

authorization to drive, that person's continued possession of the piece of plastic means nothing.

Baker, 47 1  P .2 d  a t 4 0 2  n .2 8 . T w e n ty  y e a rs  la te r , in  W ik v. D epartm ent o f Public Safety, 
7 8 6  P .2 d  3 8 4 , 3 8 7  (A la s k a  1990), th e  A la s k a  S u p re m e  C o u r t  e c h o e d  th is  v iew : "A  [d riv e r 's ] 
lic en se  is  n o t s u s p e n d e d  to  v is it a d d itio n a l p u n is h m e n t  o n  an o f fe n d e r , 'b u t  in  o rd e r  to p ro te c t the

O  2001 Matthew Bender & Company , Inc ., a member o f  tl»c LexuN ex is®  G ro u p  AU right* rejcrved



11

p u b lic  a g a in s t in c o m p e te n t a n d  c a re le s s  d r iv e rs ." 1 (q u o tin g  Robinson v. Texas Departm ent of 
Public Safety, 5 8 6  S .W .2 d  6 0 4 , 6 0 6  (T ex . C iv . A p p . 1 9 7 9 )).

E v e n  a fte r Halper, ju d ic ia l  c o n s id e ra tio n  o f  th is  is su e  re m a in s  u n c h a n g e d . A  p e rs o n  w h o  
lo ses  a  p ro fess io n a l l ic e n se  in an  a d m in is tra t iv e  p ro c e e d in g  is  n o t s u b je c te d  to  "p u n ish m e n t"  fo r  
d o u b le  je o p a rd y  p u rp o se s , e v e n  th o u g h  the  re v o c a tio n  o r  su s p e n s io n  is  b a s e d  o n  m is c o n d u c t  th a t  
c o u ld  b e  (o r has b e e n )  p ro se c u te d  as a c r im in a l  o f fe n se . See Loui v. Board o f M edical 
Examiners, 78 H a w . 2 1 , 8 8 9  P .2 d  7 0 5 , 711  (H a w a ii 1 9 9 5 ) ("W h ile  th e  im p o s itio n  o f  th e  
o n e -y e a r  rev o c a tio n  o f  L o u i's  l ic e n se  to  p ra c tic e  m e d ic in e  [ fo r  th e  a tte m p te d  ra p e  o f  h is  m e d ic a l  
a s s is ta n t]  m ay  'ca rry  th e  s tin g  o f  p u n is h m e n t ' ... it is  c le a r  th a t  th e  s ta tu te  in  q u e s tio n  is  n o t 
d e s ig n e d  to  'pu n ish ' L o u i;  ra th e r , i t  is  d e s ig n e d  to  p ro te c t  th e  p u b lic  f ro m  u n fit  p h y s ic ia n s ." ) ;  
Kvitka v. Board of Registration In Medicine, 4 0 7  M a ss . 1 4 0 , 551 N .E .2 d  9 1 5 , 9 1 8  n .4  (M a ss . 
1 9 9 0 ), cert, denied, 4 9 8  U .S . 8 2 3 , 111 S .C t. 7 4 , 112 L . E d . 2 d  4 7  (1 9 9 0 )  ( " re v o c a tio n  o f  a  
p h y s ic ia n 's  lic en se  [fo r  u n la w fu lly  d is p e n s in g  c o n tro lle d  su b s ta n c e s ]  is  c o n s id e re d  to  b e  re m e d ia l  
u n d e r  th e  d o u b le  je o p a rd y  c la u se " ) .

See also United States v . Hudson, 14 F .3 d  5 3 6 , 5 4 1 -4 2  (1 0 th  C ir . 1 9 9 4 ) (an  a d m in is tra t iv e  
o rd e r  b a rr in g  d e fe n d a n ts  fro m  fu tu re  b a n k in g  a c t iv i t ie s  w a s  n o t  " p u n ish m e n t"  fo r  th e i r  i lle g a l 
a c tiv itie s ) ;  United States v. Payne, 2  F .3 d  7 0 6 , 7 1 0 -1 1  (6 th  C ir. 1 9 9 3 ) (su s p e n s io n  o f a  m a il 
c a r r ie r  fo r  illega l c o n d u c t w as n o t " p u n ish m e n t"  fo r  d o u b le  je o p a rd y  p u rp o s e s ) ;  United States v. 
Furlett, 9 7 4  F .2 d  8 3 9 , 8 44  (7 th  C ir . 1 992 ) (A  c o m m o d itie s  b ro k e r  d e f ra u d e d  h is  c l ie n ts .  In  a n  
a d m in is tra tiv e  p ro c e e d in g , h is  l ic e n se  to  d ea l c o m m o d itie s  w a s  re v o k e d . H e  w as la te r  in d ic te d  
fo r  c o n sp ira c y , m a il f ra u d , o b s tru c tio n  o f  ju s t ic e ,  a n d  s u b o rn a t io n  o f  p e r ju ry . T h e  b ro k e r  o b je c te d  
th a t th is  c rim in a l p ro se c u tio n  v io la te d  th e  d o u b le  je o p a rd y  c la u s e . H e ld : th e  a d m in is tra t iv e  o rd e r  
p ro h ib itin g  the  b ro k e r  f ro m  e n g a g in g  in c o m m o d itie s  tra d in g  w a s  n o t " p u n ish m e n t"  fo r  p u rp o s e s  
o f  th e  d o u b le  je o p a rd y  c la u se ); United States v. Bizzell, 9 2 1  F .2 d  2 6 3 , 2 6 7  (1 0 th  C ir .  1 9 9 0 ) 
(T w o  c o n tra c to rs  c o m m itte d  fra u d  in  th e  sa le  o f  v a r io u s  p ro p e r t ie s  w h o se  m o r tg a g e s  w e re  h e ld  
by  th e  D e p a r tm e n t o f  H o u s in g  a n d  U rb a n  D e v e lo p m e n t  (H U D ). T h e  T e n th  C irc u it  ru le d  th a t  an  
o rd e r  b a rr in g  th e  tw o  c o n tra c to rs  f ro m  p a r t ic ip a tin g  in H U D  c o n tra c ts  fo r  18 a n d  2 4  m o n th s  w a s  
n o t "p u n ish m e n t"  fo r  th e ir  f ra u d u le n t  c o n d u c t. T h e  c o u r t  s a id , "R e m o v a l of p e r s o n s  w h o se  
p a r tic ip a tio n  in th o se  p ro g ra m s  is  d e tr im e n ta l to  p u b lic  p u rp o s e s  is  re m e d ia l b y  d e f in it io n ." ) .

C o u r ts  v iew  a d m in is tra t iv e  su s p e n s io n  o r  re v o c a tio n  o f  a  d r iv e r 's  l ic e n s e  in  e x a c tly  th e  s a m e  
w ay . T h e  lic en se  re v o c a tio n  is  " re m e d ia l"  fo r  d o u b le  j e o p a rd y  p u rp o se s . State v. Savard, A .2 d  
, 1995  W L  3 5 4 2 1 0 , * 3  (M a in e , J u n e  6 , 1 9 9 5 ) (" W e  a n a lo g iz e  th e  d r iv e r 's  l ic e n se  to  p ro fe s s io n a l  
l ic e n s in g  and  c e r tif ic a tio n , w h ic h , i f  a b u se d , m a y  b e  r e v o k e d  in th e  n a m e  o f  p u b lic  sa fe ty ." ) ;  
State v. Higa, P .2 d  , 1995  W L  2 9 7 0 7 3 , *6  (H a w a ii, M a y  17, 1 9 9 5 ) ( " H a w a ii 's  
[a d m in is tra tiv e  l ic e n se  re v o c a tio n ]  p ro c e e d in g s  se rv e  le g itim a te , n o n p u n it iv e , a n d  p u re ly  
re m e d ia l  fu n c tio n s ." ) ;  S ta te  v. Funke, 531  N .W .2 d  124 , 126  (Io w a  1 9 9 5 ) (" T h is  c o u r t  h as  
tra d it io n a lly  re g a rd e d  th e  c iv il p ro c e e d in g s  u n d e r  o u r  h a b itu a l  [d r iv in g ] o f fe n d e r  s ta tu te  as 
re m e d ia l , no t p u n it iv e , in n a tu re . W e  h a v e  re p e a te d ly  o b s e rv e d  th a t th e  l ic e n se  s u s p e n s io n  o f  
h a b itu a l o ffe n d e rs  is  d e s ig n e d  n o t to  p u n ish  th e  o f fe n d e r  b u t  to  p ro te c t  th e  p u b lic ." )  ( in te rn a l  
q u o ta tio n  o m itte d )  (c ita tio n  o m itte d ) ;  Davidson v. M acKinnon, S o . 2 d  , 1995  WL 3 2 5 9 5 5 , 
*2  (F la . A p p ., J u n e  2 , 1 9 9 5 ) (" T h e  a d m in is tra t iv e  re m e d y  o f  s u s p e n d in g  a d r iv e r 's  l ic e n s e
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b ecau se  o f  d ru n k  d r iv in g  o r  o th e r  re la te d  b e h a v io r  ... c o n t in u e s  to  b e  p r im a r i ly  fo r  th e  p u rp o se  o f  
e n h a n c in g  sa fe  d r iv in g  on  th e  p u b lic  h ig h w a y s . I ts  e ffe c t is  re m e d ia l  in  a  g e n e ra l o r  u n iv e rsa l 
sen se , b e c a u s e  it  re m o v e s  d a n g e ro u s  d r iv e rs  f ro m  th e  h ig h w a y s . A n d , it  c a n  a lso  b e  v ie w e d  as 
rem ed ia l fo r  th e  in d iv id u a l d riv e r in v o lv e d , s in c e [ ,]  in  an  in to x ic a te d  s ta te , a  d r iv e r  p o se s  a 
se rio u s  d a n g e r  to  h im  o r  h e rse lf , as w e ll as to  o th e rs . A s  su c h , [ re v o c a tio n  o f  an in to x ic a te d  
d riv e r 's  lic e n se ]  is  n o  m o re  p u n itiv e  th a n  d e n y in g  a  p e rso n  w h o  is le g a lly  b l in d  a  d r iv e r 's  licen se . 
B o th  w ill  liv e  lo n g e r  a n d  h ea lth ie r  liv e s  i f  th e y  d o  n o t d r iv e ." ) ;  State v . Young, 3 N e b . A p p . 539 , 
5 30  N .W .2 d  2 6 9 , 2 7 8  (N eb . A pp . 1 9 9 5 ) ( " T h e  p u rp o se  o f  l ic e n se  re v o c a t io n  is  to  p ro te c t  the  
p u b lic , a n d  n o t to  p u n is h  the  lic en se e . T h e  r e v o c a tio n  o f  a  d r iv e r 's  l ic e n s e  is  n o t  a p e n a lty  fo r the  
v io la tio n  o f  th e  s ta tu te s  o r  o rd in a n c e s  in v o lv e d . ... C iv il l ic e n s e  re v o c a tio n  is  th e re fo re  rem ed ia l 
and  n o t a  p u n is h m e n t ,  e v e n  th o u g h  th e  lo s s  o f  a  d r iv e r 's  l ic e n se  in  o u r  so c ie ty  c a rr ie s  a 
c o n s id e r a b le 's r in g '." )  ( in te rn a l q u o ta tio n  a n d  c i ta t io n  o m it te d ) ;  Johnson v . State, 95 M d . A p p . 
56 1 , 6 2 2  A .2 d  i 9 9 ,  1 , 5  (M d . A pp . 1 9 9 3 ) ( " W e  b e lie v e  th a t  Halper le a v e s  u n d is tu rb e d  case s , 
such  as th e  o n e  a t b a r , th a t h av e  fo u n d  th e  re v o c a t io n  o f  v o lu n ta r i ly  g ra n te d  p r iv ile g e s  to  be  c iv il 
in n a tu re , n o t p u n i t iv e ,  and  m ere ly  r e m e d ia l ." ) ;  Butler v. Departm ent o f Public Safety and 
Corrections, 6 0 9  S o . 2 d  7 9 0 , 797  (L a . 1 9 9 2 ) (" B u tle r 's  l ic e n s e  s u s p e n s io n , in  c o n tra s t  to  H a lp e r 's  
fin e , b e a rs  a ra t io n a l  re la tio n sh ip  to  th e  le g i t im a te  g o v e rn m e n ta l  p u rp o s e  o f  p ro m o tin g  p u b lic  
sa fe ty  o n  L o u is ia n a  h ig h w a y s ." ) ; State v . Strong, 158 V t. 5 6 , 6 0 5  A .2 d  5 1 0 , 5 1 4  (V t. 1 99 2 ) ("A  
'b rig h t l in e ' h as  d e v e lo p e d  b ecau se  th e  n o n p u n it iv e  p u rp o se  o f  the  l ic e n s e  su s p e n s io n  is  so  c le a r  
and  c o m p e llin g ." ) ;  Freeman v. State, 6 1 1  S o . 2 d  1 26 0 , 1261  (F la . A p p . 1 9 9 2 ), cert, denied, 
U .S  , 114 S .C t .  4 1 5 , 126 L . E d . 2 d  3 6 1  (1 9 9 3 )  ("T h e  p u rp o s e  o f  th e  s ta tu te  p ro v id in g  fo r 
re v o c a tio n  o f  a  d r iv e r 's  lic en se  upo n  c o n v ic t io n  o f  a l ic e n s e e  fo r  d r iv in g  w h ile  in to x ic a te d  is to 
p ro v id e  an  a d m in is t r a t iv e  rem ed y  fo r  p u b lic  p ro te c t io n  an d  n o t  fo r  p u n is h m e n t  o f  th e  o ffen d e r." ) ; 
State v . M aze, 16 K a n . A p p . 2d  5 2 7 , 8 2 5  P .2 d  1 16 9 , 117 4  (K a n . A p p . 1 9 9 2 ) ("T h e  re v o c a tio n  o f 
a d r iv e r 's  l ic e n s e  is  p a r t  o f  a  c iv il /  re g u la to ry  s c h e m e  th a t s e r i e s  a v a s tly  d if fe re n t  g o v e rn m e n ta l 
p u rp o se  fro m  c r im in a l  p u n ish m e n t. O u r  S ta te 's  in te re s t is  to  fo s te r  s a fe ty  by  te m p o ra rily  
re m o v in g  fro m  p u b l ic  th o ro u g h fa re s  th o se  l ic e n s e e s  w h o  h a v e  e x h ib ite d  d a n g e ro u s  b e h a v io r[ .]" ) ; 
Ellis v . Pierce, 2 3 0  C a l. A p p . 3 d  1 5 5 7 , 2 8 2  C a l.R p tr . 9 3 , 95  (C a l. A p p . 1 9 9 1 ) ( " J u s t  as the 
p u rp o se  o f  a t to rn e y  d is b a rm e n t o r  s u s p e n s io n  is  to  p ro te c t th e  p u b lic  b y  k e e p in g  u n f it  law yers 
fro m  p ra c tic in g  la w , th e  lo n g -ra n g e  p u rp o s e  o f  a  d riv e r 's  l ic e n se  s u s p e n s io n  is  to  p ro te c t the 
p u b lic  b y  k e e p in g  u n f i t  d r iv e rs  fro m  d r iv in g ." ) ;  State v . Nichols, 169 A r iz . 4 0 9 , 819  P .2 d  9 95 , 
9 9 9  (A r iz . A p p . 1 9 9 1 )  ("T h e  su sp e n s io n  o f  th e  l ic e n se  o f  a n  in d iv id u a l fo u n d  g u ilty  o f  [d riv ing  
w h ile  in to x ic a te d ]  'is  n o t a  c rim in a l p e n a lty  to  p u n ish  th e  d r iv e r  b u t a  c iv i l  a n d  a d m in is tra tiv e  
rem ed y  to  p ro te c t  th e  p u b lic  from  th e  im p a ire d  d r iv e r .'" )  (q u o tin g  Loughran v . Superior Court,
145 A riz . 5 6 , 6 9 9  P .2 d  1287, 1289 (A riz . 1 9 8 5 ) .7

Adm inistrative Revocation o f a License to Pursue a Regulated Profession or Activity 
Can Serve D eterrent Purposes and Still Be "R em edial"

F ro m  th e  a b o v e  a u th o ritie s , it is c le a r  th a t  a d m in is tra t iv e  s u s p e n s io n  o r  re v o c a tio n  o f  a 
d r iv e r 's  l ic e n se  h a s  tra d itio n a lly  b ee n  v ie w e d , n o t  as p u n is h m e n t fo r  a d r iv e r 's  c r im in a l o ffenses 
o r  tra ff ic  v io la t io n s ,  b u t as rem ed ia l a c tio n  p ro m p te d  b y  th e  n ee d  to  p ro te c t  the  p u b lic  by 
re m o v in g  d a n g e ro u s  d riv e rs  fro m  th e  ro a d s . T h e  d e fe n d a n ts  in  th is  a p p e a l  n e v e r th e le s s  argue 
th a t, d e s p ite  th i s  h is to r ic a l  u n d e rs ta n d in g , a d m in is tra t iv e  l ic e n s e  re v o c a t io n  m u s t  n o w  b e  v iew ed
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as "p u n ish m en t"  u n d e r  Halper, Austin, an d  Kurth Ranch. T h e  d e fe n d a n ts  re ly  o n  th e  fo llo w in g  
la n g u a g e  from  Halper:

T h e  d e te rm in a tio n  w h e th e r  a g iv e n  c iv il s a n c tio n  c o n s ti tu te s  p u n is h m e n t  [fo r  d o u b le  
je o p a rd y  p u rp o ses ] re q u ire s  a p a r t ic u la r iz e d  a s se s sm e n t o f  th e  p e n a lty  im p o se d  a n d  th e  
p u rp o se s  that th e  p e n a lty  m a y  fa ir ly  b e  s a id  to  s e rv e . ... [A  c iv il]  s a n c tio n  c o n s ti tu te s  
p u n ish m e n t w h en  th e  sa n c tio n [ ,]  a s  a p p lie d  in  the  in d iv id u a l  c a se [ ,]  s e rv e s  th e  g o a ls  o f  
p u n ish m e n t.

T h e se  g o a ls  a re  fa m ilia r[ :]  th e  tw in  a im s  o f  re tr ib u tio n  a n d  d e ten re n ce . ... F ro m  th e s e  
p re m ise s , it fo llo w s  th a t a c iv il  sa n c tio n  th a t  c a n n o t fa ir ly  b e  s a id  so le ly  to  s e rv e  a 
re m e d ia l p u rp o se , b u t ra th e r  c a n  o n ly  b e  e x p la in e d  as a ls o  s e rv in g  e i th e r  r e tr ib u t iv e  o r  
d e te rre n t p u rp o ses , is  p u n is h m e n t[ .]

Halper, 49 0  U .S . a t 4 4 8 , 109 S .C t. a t 1 9 0 1 -0 2  ( re ite ra te d  in  A u s t in ,  1 13  S .C t. a t 2 8 1 2 ) .

T h e  d e fe n d an ts  p o in t o u t th a t  th e  p o s s ib i l i ty  o f  h a v in g  o n e 's  d r iv e r 's  l ic e n se  re v o k e d  
o b v io u s ly  se rv es to  d e te r  p e o p le  f ro m  d r iv in g  w h ile  in to x ic a te d  a n d  f ro m  re fu s in g  to  ta k e  th e  
b re a th  te s t. T h is  h a s  b ee n  re c o g n iz e d  b y  th e  A la s k a  S u p re m e  C o u r t. S e e  Lundquist v. 
Department of Public Safety, 6 7 4  P .2 d  7 8 0 , 7 8 5  (A la sk a  1 9 8 3 ), w h e re  th e  s u p re m e  c o u r t  
d e c la re d  tha t a d m in is tra tiv e  re v o c a tio n  o f  a d r iv e r 's  l ic e n se  fo r  re fu sa l to  ta k e  th e  b re a th  te s t  is  "a 
n o n v io le n t  m ean s o f  c o m p e llin g  s u b m is s io n  to  a  te s t  th a t p ro v id e s  e v id e n c e  o f  in to x ic a tio n " .

B e c a u s e  o f  th is  d e te rre n t p u rp o s e  an d  e f fe c t , th e  d e fe n d a n ts  a rg u e , a d m in is t ra t iv e  r e v o c a t io n  
o f  a  d r iv e r 's  l ic e n se  se rv e s  o n e  o f  th e  g o a ls  o f  p u n is h m e n t  a n d  th e re fo re  m u s t b e  d e e m e d  
" p u n ish m e n t"  u n d e r  Halper a n d  Austin. W e c o n c lu d e , h o w e v e r , th a t  th e  d e fe n d a n ts  h a v e  re a d  
Halper a n d  Austin to o  b ro ad ly . A s  e x p la in e d  in  m o re  d e ta il  b e lo w , w e  c o n c lu d e  th a t  w h e n  th e  
le g is la tu re  e m p lo y s  a l ic e n s in g  s c h e m e  to  re g u la te  a  p ro fe s s io n  o r  an a c t iv i ty  a ffe c tin g  th e  p u b lic  
h e a lth  o r  sa fe ty , a  s ta tu te  th a t a u th o r iz e s  a  re g u la to ry  b o d y  to  re v o k e  th e se  l ic e n se s  is  " re m e d ia l"  
fo r  d o u b le  je o p a rd y  p u rp o se s  e v e n  th o u g h  th e  law  se rv e s  to  d e te r  l ic e n s e e s  f ro m  e n g a g in g  in  
c o n d u c t  tha t is in c o n s is te n t  w ith  th e ir  d u tie s  a s  l ic e n se e s  o r  th a t is  in c o n s is te n t  w ith  th e  p u b lic  
w e lfa re .

T h e  s ta tu te s  c h a lle n g e d  in  th e  p re s e n t a p p e a l a llo w  a d m in is tra t iv e  re v o c a tio n  o f  a  p e rs o n 's  
d r iv e r 's  l ic en se  i f  th a t p e rso n  h as  a b lo o d -a lc o h o l level o f  .1 0  p e rc e n t  o r  g re a te r , o r  i f  th a t  p e rs o n  
re fu s e s  to  tak e  th e  b rea th  te s t. A s  p h ra se d  b y  th e  S u p re m e  C o u rt in  H alper, th e  q u e s t io n  th is  
c o u r t  fa c e s  is w h e th e r  a d m in is tra t iv e  l ic en se  r e v o c a tio n  on  th e s e  tw o  b a s e s  is  " so  d iv o rc e d  f ro m  
a n y  re m e d ia l g o a l th a t it c o n s ti tu te s  'p u n ish m e n t ' [u n d e i]  d o u b le  je o p a rd y  a n a ly s is ."  H alper, 4 9 0  
U .S . a t 4 4 3 , 109  S .C t. a t 1899 . W e  h av e  n o  d if f ic u lty  c o n c lu d in g  th a t  su b s ta n tia l  re m e d ia l  
p u rp o s e s  u n d e r lie  th e  c h a lle n g e d  s ta tu te s .

A  p e rso n  w h o  o p e ra te s  a  m o to r  v e h ic le  w h e n  h is  o r  h e r  b lo o d -a lc o h o l le v e l is  .1 0  p e rc e n t  o r
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h ig h e r p o se s  a c le a r  d a n g e r  to  the p u b lic  w e lfa re . A  p e rs o n 's  w il l in g n e s s  to  e n g a g e  in  such  
d an g e ro u s c o n d u c t  ju s t i f ie s  th e  in fe ren ce  th a t  h is  o r  h e r  c o n tin u e d  a u th o r iz a t io n  to  d r iv e  w ill 
lik ew ise  p o se  a d a n g e r  to  the  pub lic . T h e  g o v e rn m e n t m a y  ac t to  re m e d y  th is  d a n g e r  b y  re v o k in g  
the  p e rso n 's  d r iv e r 's  l ic en se .

W h ile  on e  m ig h t  su sp e c t that d r iv e rs  w h o  re fu se  th e  b re a th  te s t  b e l ie v e  th e m s e lv e s  to  b e  
in to x ic a te d , th e  A la s k a  S u p rem e  C o u rt h a s  d e c la re d  th a t  a  d if fe re n t  re m e d ia l  g oal ju s ti f ie s  
rev o k in g  a  d r iv e r 's  l ic e n se  on  accoun t o f  a b re a th - te s t  re fu sa l. U n d e r  A la s k a  la w , a ll p e rs o n s  w ho  
ap p ly  fo r  a  d riv e r 's  l ic en se  a re  d eem ed  to  h a v e  c o n s e n te d  to  a  p o lic e -a d m in is te re d  c h e m ic a l te s t 
o f  th e ir  b rea th  i f  th e y  a re  e v e r  law fu lly  a rre s te d  fo r  d r iv in g  w h ile  in to x ic a te d . A S  2 8 .3 5 .0 3 1 (a ) . I f  
a d riv e r re fu se s  to  tak e  th is  b reath  te s t, th e n  ( re g a rd le ss  o f  w h e th e r  th e  d r iv e r  is  a c tu a lly  
in to x ic a te d  o r  n o t)  th e  d r iv e r  has b ro k e n  h is  o r  h e r  a g re e m e n t  w ith  th e  g o v e rn m e n t, a n d  the  
g o v e rn m e n t c a n  r e v o k e  h is  o r  h e r lic en se . Lundquist, 6 7 4  P .2 d  a t 78 3  &  7 8 5 .

F o r th e se  re a s o n s ,  w e  con c lu d e  th a t th e  a d m in is tra t iv e  re v o c a tio n  o f  th e  d e fe n d a n ts ' d riv e r 's  
licen ses  is  p re m is e d  o n  rem ed ia l g o a ls . W e  fu r th e r  c o n c lu d e  tha t th e  re m e d ia l c h a ra c te r  o f  
a d m in is tra tiv e  l ic e n s e  rev o c a tio n  is n o t  d e fe a te d  b y  th e  fa c t th e  l ic e n se  re v o c a tio n  s ta tu te s  a lso  
p lay  a ro le  in  d e te r r in g  m isc o n d u c t.

W e a c c e p t th e  d e fe n d a n ts ' a sse rtio n  th a t a d m in is tra t iv e  re v o c a tio n  o f  a  d r iv e r 's  l ic e n se  m ay 
se rv e  to d e te r  th a t  d r iv e r  fro m  fu tu re  m is c o n d u c t and  m a y  h a v e  a d e te r re n t  e ffe c t o n  o th e r  d riv e rs  
w h o  c o n te m p la te  e i th e r  d riv in g  w h ile  in to x ic a te d  o r  re fu s in g  th e  b re a th  te s t . In d e e d , it w o u ld  be  
na iv e  to s u g g e s t th a t  th e  leg is la tu re  d id  n o t h o p e  to  d e te r  m is c o n d u c t w h e n  it e n a c te d  the  s ta tu te s  
tha t a llo w  a d m in is tr a t iv e  rev o c a tio n  o f  l ic e n s e s  - n o t o n ly  d r iv e r 's  l ic e n s e s , b u t a lso  th e  m an y  
p ro fess io n a l a n d  b u s in e s s  licen ses c o v e re d  b y  T it le  8. It is  o b v io u s  th a t  d e te r re n c e  o f  m isc o n d u c t 
w ill be  o n e  p ra c tic a l  e ffe c t o f  any re g u la to ry  sc h em e  th a t  a llo w s  th e  g o v e rn m e n t  to  re v o k e  a 
licen se  th a t a u th o r iz e s  a  p e rso n  to d r iv e  m o to r  v e h ic le s  o r  to  p u rs u e  a  l iv e lih o o d . B u t th is 
d e te rre n t p u rp o s e  d o e s  no t m e an  tha t a d m in is tra t iv e  re v o c a tio n  o f  th e se  l ic e n s e s  is  "p u n ish m en t"  
fo r p u rp o se s  o f  th e  d o u b le  je o p a rd y  c la u se .

T ru e , H alper d e c la re s  th a t if  a c iv il m o n e ta ry  p e n a lty  c a n  n o t  be  e x p la in e d  w h o lly  in te rm s  o f  
rem ed ia l g o a ls  b u t  m u s t be  e x p la in e d , at le a s t in  p art, as s e rv in g  the  g o a l o f  d e te rre n c e , th e n  tha t 
c iv il m o n e ta ry  p e n a l ty  c o n s titu te s  "p u n ish m e n t"  fo r  d o u b le  je o p a rd y  p u rp o s e s . B u t the  m o n e ta ry  
p en a lty  a t is su e  in  Halper w a s o s te n s ib ly  in te n d e d  to  c o m p e n s a te  th e  g o v e rn m e n t fo r  m o n e ta ry  
loss s te m m in g  f r o m  H a lp e r 's  fraud . In  su c h  a  c o n te x t, th e  S u p re m e  C o u r t  c o u ld  ju s t i f ia b ly  sta te  
tha t the  g o v e rn m e n t 's  d e c la re d  aim  o f  re s ti tu t io n  h ad  to  b e  d iv o rc e d  f ro m  th e  a im  o f  d e te rre n c e .

In Kurth R anch, on  the  o th e r h a n d , th e  S u p re m e  C o u r t  a c k n o w le d g e d  th a t o th e r  ty p e s  o f  
n o n -p u n itiv e  s a n c t io n s  c o u ld  le g itim a te ly  in c lu d e  d e te r re n t  a sp e c ts . A n a ly z in g  the  d o u b le  
je o p a rd y  s ta tu s  o f  M o n ta n a 's  tax on  illeg a l d ru g s , th e  S u p re m e  C o u r t  re c o g n iz e d  th a t n o rm a l 
tax es  a re  o f te n  in te n d e d , at lea st in p a rt, to  d e te r  p e o p le  f ro m  e n g a g in g  in  th e  ta x e d  a c tiv ity . T h e  
C o u rt th e re fo re  d e c la re d  tha t the Halper te s t  d id  n o t a p p ly  to  the  s i tu a t io n  b e fo re  it. In s te a d  o f  
a sk in g  w h e th e r  M o n ta n a 's  tax  w as in te n d e d  to  d e te r  p e o p le  f ro m  u s in g  ille g a l  d ru g s , th e  S u p re m e  
C o u rt a sk e d  in s te a d  w h e th e r  M o n tan a 's  ta x  "d ep a rte d  so  fa r  fro m  n o rm a l  re v e n u e  law s  as to  
b e c o m e  a  fo rm  o f  p u n ish m e n t" . Kurth Ranch, 114 S .C t. a t 1948 .
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R e tu rn in g  to  a d m in is tra t iv e  re v o c a tio n  o f  d r iv e r 's  l ic e n se s , th e  c o u r ts  th a t  h a v e  d e a lt  m o s t  
c o g e n tly  w ith  th is  p ro b le m  h a v e  a c k n o w le d g e d  th a t re v o c a tio n  o f  a d r iv e r 's  l ic e n se  b a s e d  o n  th e  
d r iv e r 's  m isc o n d u c t d o e s  h av e  a d e te rre n t a sp e c t. N e v e r th e le s s , th e se  c o u r ts  h a v e  h e ld  th a t  
a d m in is tra tiv e  re v o c a tio n  re m a in s  " re m e d ia l" . See State v. Savard, A .2 d  , 1 9 95  W L
3 5 4 2 1 0 , *4  (M e., Ju n e  6 , 1 9 9 5 ) (" A lth o u g h  w e  a c k n o w le d g e  th a t a n y  su s p e n s io n  m a y  h a v e  a  
d e te rre n t e ffe c t o n  th e  la w -a b id in g  p u b lic , o u r  a n a ly s is  d o e s  no t fo c u s  o n  th a t p e rs p e c tiv e . In  th e  
ey es  o f  the  d e fe n d a n t[ ,]  e v e n  re m e d ia l s a n c tio n s  m a y  c a r ry  a  's tin g  o f  p u n is h m e n t. '" )  ( q u o tin g  
H alper, 4 9 0  U .S . at 4 4 7  &  n .7 ; 109 S .C t. a t 1901 &  n .7 ) ;  State v. Strong, 6 0 5  A .2 d  a t  5 1 3  
("A lth o u g h  the re  is  an  e le m e n t o f  d e te r re n c e  to  th e  s u m m a ry  su s p e n s io n  o f  a n  o p e ra to r 's  l ic e n s e , 
th is  e le m e n t is p re se n t in  a n y  lo ss  o f  a  l ic e n se  o r  p r iv i le g e [ ;]  [it] is  n o t  th e  p r im a ry  fo c u s  o f  th is  
s ta tu to ry  sc h e m e ." ) ; Butler v. Department o f Public Safety, 6 0 9  S o . 2 d  a t 7 9 7  ( " W h ile  th is  
c o u r t re c o g n iz es  th a t th e  Im p lie d  C o n se n t L a w , lik e  the  M o to r  V e h ic le  H a b itu a l  O ffe n d e r  L a w , is  
to s o m e  e x te n t d e te r re n t ... b e c a u se  th e  s ta tu te  a tte m p ts  to  d is c o u ra g e  the  r e p e ti t io n  o f  c r im in a l  
ac ts , th is  c o u r t h as  p re v io u s ly  s ta ted  th a t  ... d e te rre n c e  m a y  be  a  v a lid  o b je c tiv e  o f  a re g u la to ry  
s ta tu te . T h e  s ta tu te 's  p r im a ry  e ffe c t is  r e m e d ia l;  it re m o v e s  th o se  d r iv e rs  fro m  o u r  s ta te  h ig h w a y s  
w h o  h av e  b ee n  p ro v en  to  b e  re c k le ss  o r  h a z a rd o u s ." )  ( in te rn a l c ita t io n  o m itte d ) .

W e , to o , c o n c lu d e  th a t a d m in is tra t iv e  re v o c a tio n  o f  a  d r iv e r 's  l ic e n se  is  " re m e d ia l"  e v e n  
th o u g h  it m a y  h av e  a d e te r re n t  goal a n d  m a y  a c h ie v e  s o m e  d e te rre n t e ffe c t. W e  h o ld  th a t, w h e n  
the  g o v e rn m e n t e m p lo y s  a  l ic e n s in g  s c h e m e  to  re g u la te  a  p ro fe s s io n  o r  an a c tiv ity  th a t  a ffe c ts  th e  
p u b lic  w e lfa re , a d m in is tra t iv e  re v o c a tio n  o r  su s p e n s io n  o f  th a t l ic e n s e  can  le g itim a te ly  s e rv e  to  
d e te r  c o n d u c t an d  still re m a in  " re m e d ia l"  f o r  d o u b le  je o p a r d y  p u ip o s e s  so  lo n g  as th e  r e v o c a tio n  
o r  su s p e n s io n  is b a se d  o n  c o n d u c t th a t b e a rs  a  d ire c t re la t io n  to  th e  g o v e rn m e n t 's  re g u la to ry  g o a ls  
o r to  the  p ro p e r  a d m in is tra t io n  a n d  e n fo rc e m e n t  o f  th e  re g u la to ry  sc h e m e .

O u r  c o n c lu s io n  is  c o n s is te n t  w ith , a n d  b a s e d  u p o n , th e  S u p re m e  C o u rt 's  d e c is io n s  in  Austin  
a n d  Kurth Ranch. In  Austin, th e  S u p re m e  C o u rt a c k n o w le d g e d  th a t, e v e n  th o u g h  m o s t 
fo rfe itu re s  a re  u n d e rs to o d  as "p u n itiv e " , th e  fo r fe i tu re  o f  d a n g e ro u s  s u b s ta n c e s  a n d  c o n tra b a n d  is 
" re m e d ia l" . Austin, 113  S .C t. at 2 8 1 1 . Im p lic it  in Austin's t re a tm e n t o f  th e s e  re m e d ia l  
fo rfe itu re s  is  the  id e a  th a t  fo rfe itu re  o f  d a n g e ro u s  s u b s ta n c e s  o r  c o n tra b a n d  re m a in s  " re m e d ia l"  
e v e n  tho u g h  su ch  a fo r fe i tu re  o r  th e  th re a t  o f  su c h  a  fo r fe i tu re  ( th a t  is, th e  th re a t  o f  lo s in g  
p ro p e r ty  th a t o n e  h as  p a id  m o n e y  fo r) m a y  d e te r  p e o p le  f ro m  p u rc h a s in g  o r  d e a lin g  in  d a n g e ro u s  
su b s ta n c e s  o r  c o n tra b a n d . W h a t w a s  im p lic it  in  Austin w a s m a d e  e x p lic i t  in  Kurth Ranch. 
T h e re , the  S u p re m e  C o u r t  a c k n o w le d g e d  th a t  a p r o c e e d in g  to  c o lle c t  ta x e s  is  n o rm a lly  n o t 
" p u n ish m e n t"  e v e n  th o u g h  o n e  le g itim a te  p u rp o s e  o f  ta x a t io n  is  d e te r re n c e  o f  a  d is fa v o re d  
a c tiv ity . Kurth Ranch, 114 S .C t. a t 1 9 4 6 -4 7 .

R e a d in g  Halper, Austin, and  Kurth Ranch to g e th e r , th e  S u p re m e  C o u r t  h a s  s a id  th a t 
d e te r re n c e  is  no t a  le g i tim a te  goal o f  th e  k in d  o f  c iv il p e n a lty  a t is su e  in  Halper (a  p e n a lty  
d e s ig n e d  to  a c h ie v e  " ro u g h "  re s ti tu t io n  fo r  m o n e ta ry  lo s s ) ,  b u t d e te rre n c e  c a n  b e  a le g it im a te  
c o m p o n e n t o f  o th e r  s o r ts  o f  n o n -p u n it iv e  s a n c tio n s . J u s t  as th e  S u p re m e  C o u r t  d e c lin e d  to  
u n re f lc c tiv e ly  a p p ly  th e  H alp er te s t in  Austin a n d  Kurth Ranch, w e  c o n c lu d e  th a t  Halper's 
s ta te m e n ts  a b o u t d e te r re n c e  d o  no t g o v e rn  th e  c a se s  b e fo re  u s.
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A d m in is tra tiv e  l ic e n se  rev o c a tio n  is  p re m is e d  o n  su b s ta n tia l  re m e d ia l  p u rp o se s . E v e n  th o u g h  
a d m in is tra tiv e  l ic e n se  re v o c a tio n  h as a lw a y s  c o n ta in e d  an  e le m e n t  o f  d e te r re n c e , th e  c a se  law  
d e m o n s tra te s  th a t it h as  tra d itio n a lly  b e e n  v ie w e d  as re m e d ia l r a th e r  th a n  p u n itiv e . W e  c o n c lu d e  
tha t a d m in is tra tiv e  l ic e n se  rev o c a tio n  c o n t in u e s  to  b e  a  " re m e d ia l"  s a n c t io n , n o t a  "p u n itiv e "
sa n c tio n , fo r p u rp o se s  o f  th e  federa l d o u b le  je o p a rd y  c la u s e .^  T h e re fo re , the  a d m in is tra t iv e  
re v o c a tio n  o f  th e  d e fe n d a n ts ' l ic en se s  is n o  im p e d im e n t to  th e i r  la te r  p ro se c u tio n  fo r  d r iv in g
w h ile  in to x ic a te d , re fu s in g  th e  b rea th  te s t, o r  b o th .9

Conclusion

In  the  a p p e a ls  b ro u g h t by  the  S ta te  o f  A la s k a  a n d  th e  M u n ic ip a l i ty  o f  A n c h o ra g e , the  
ju d g e m e n ts  o f  th e  d is tr ic t  c o u r t  are  R E V E R S E D . In  th e  p e ti tio n  fo r  re v ie w  ( f ile  n u m b e r  A -5 7 3 9 ) , 
the  ju d g e m e n t o f  th e  d is tr ic t c o u rt is A F F IR M E D . A ll o f  th e se  c a s e s  a rc  re m a n d e d  to  th e  d is tr ic t  
c o u r t fo r  fu r th e r  p ro c e e d in g s  on  the  c o m p la in ts  o r  in fo rm a tio n s  f ile d  a g a in s t  th e  d e fe n d a n ts .

C O N C U R R EN C E

B ry n e r, C h ie f  J u d g e , c o n c u rrin g .

I a g re e  w ith  th e  c o u rt 's  o p in io n  a n d  I w r ite  se p a ra te ly  o n ly  to  e m p h a s iz e  w h a t I see  as its  co re  
ra tio n a le . W h e n e v e r  the  p u b lic  w e lfa re  ju s t i f ie s  re g u la tin g  an  a c t iv i ty  b y  im p le m e n tin g  and  
e n fo rc in g  a  l ic e n s in g  re q u ire m e n t, th e  s ta te  w ill n e c e s sa rily  h av e  a le g i t im a te  re g u la to ry  - th a t is, 
n o n -p u n itiv e  - in te re s t in  e n c o u ra g in g  c o m p lia n c e  w ith  th e  re g u la t io n s  u p o n  w h ich  th e  o rig in a l 
is su a n c e  a n d  c o n tin u e d  v a lid ity  o f  th e  l ic e n se  a re  c o n d itio n e d . C o n v e rs e ly , th e  s ta te  w ill 
n e c e s sa rily  h a v e  a le g itim a te  re g u la to ry  in te re s t  in  d e te r r in g  n o n c o m p lia n c e  w ith  these  
re g u la tio n s . T h u s , in th e  p a r tic u la r  c o n te x t  o f  a  lic e n se d  a c tiv ity , e n fo rc e m e n t  e ffo r ts  b y  th e  s ta te  
w ill a lw a y s  p la y  an e sse  itia lly  re m e d ia l ro le , e v e n  i f  o n e  o f  th e  a v o w e d  p u rp o s e s  o f  th o se  e ffo rts  
is d e te rre n c e .

T h is  is  n o t to  sa y  th a t a ll m e a su re s  a im e d  at d e te rr in g  n o n ro m p lia n c e  w ith  th e  la w s  re g u la tin g  
a lic e n se d  a c tiv ity  m u s t be  d e e m e d  n o n -p u n it iv e . T h e  im p o s itio n  o f  s a n c t io n s  h a v in g  n o  d ire c t 
c o n n e c tio n  to  th e  re g u la tio n  o f  the  l ic e n se d  a c tiv ity  c e r ta in ly  m ig h t b e  d e e m e d  p u n itiv e  in  so m e 
c a se s . B u t th e  sa n c tio n  o f  s u s p e n d in g  o r  re v o k in g  a  l ic e n se  fo r  n o n c o m p lia n c e  w ith  the  
c o n d itio n s  g o v e rn in g  its  v e ry  is su a n c e  o r  c o n tin u e d  e x is te n c e  n e c e s s a r i ly  b e a rs  an  in h e re n t 
re la t io n s h ip  to  th e  re m e d ia l goal o f  re s to r in g  re g u la to ry  c o m p lia n c e . In d e e d , it is  d if f ic u lt  to  
c o n c e iv e  o f  a n y  sa n c tio n  th a t c o u ld  m o re  d ire c t ly  re m e d y  a l ic e n s e e 's  n o n c o m p lia n c e  w ith  the  
re g u la tio n s  g o v e rn in g  a  l ic e n se d  a c tiv ity  th a n  su s p e n d in g  o r  r e v o k in g  the  lic e n se  itse lf . 
A c c o rd in g ly , u n d e r  the  s ta n d a rd s  se t o u t in H alper, Austin, a n d  Kurth Ranch, th e  sa n c tio n  at 
is su e  in th e  c u r re n t  c a se s  - su sp e n s io n  o r  re v o c a tio n  o f  a d r iv e r 's  l ic e n s e  fo r  v io la tio n  o f  th e  law s 
g o v e rn in g  th e  l ic e n se d  a c tiv ity  o f  d r iv in g  - is n e c e s sa rily  re m e d ia l , n o t  p u n it iv e .

O P IN IO N  FO O TN O TE S

1 It ap pe a rs th a t th e d is tr ic t cou rt a c te d in a d ve rte n tly w hen it d ism is s e d th e  ch a rg e s o f d r iv in g w ith a 
su sp e n d e d o r re v o ke d lice n se . T he d e fe n d a n ts ' m o tio n s a d d re s se d on ly th e d o u b le  je o p a rd y im p lic a tio n s
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o f th e DW I an d /o r b re a th - te s t re fu sa l cha rge s . T h e d is tr ic t c o u r t 's  w ritte n de c is io n w as likew ise lim ite d to 
th is issue .

D riv ing w ith a su sp e n d e d o r revo ked lice n se is a se p a ra te o ffe n se from  re fu s in g to ta ke a b re a th te s t 
o r d riv ing w ith a b lo o d -a lc o h o l leve l o f .10 p e rc e n t o r h ighe r. W h e th e r o r no t th e adm in is tra tiv e re vo ca tio n 
of th e de fe n d a n ts ' lice n se s con s titu te d "p u n is hm en t" fo r th e la tte r tw o o ffe n se s , th e de fe ndan ts c h a rg e d 
w ith d riv in g w ith a su sp e n d e d o r re vo ked lice n se had no t p re v io u s ly fa ce d san c tio n s (e ith e r c iv il o r 
c rim in a l) fo r th a t con du c t. T h o s e  cha rge s sho u ld no t have been d ism is se d .

2 In th e ir b rie f, th e de fe n d a n ts a rg ue tha t a n y "san c tio n " is ne ce s sa r ily p u n it iv e - tha t a san c t io n can 
ne ve r be "rem ed ia l" fo r p u rp o se s of fe de ra l d o u b le je o p a rd y ana ly s is . H ow e ve r, a s e xem p lif ie d by the 
ju s t-q u o te d po rtio n o f H a lp e r , (in w h ich th e C ou rt re fe rs to th e pe rm iss ib le "s iz e o f th e c iv i l s a n c t io n  the 
G ove rnm en t m a y rece ive ") (em phas is added ), th e S up rem e C ou rt has no t ch o se n to em p lo y th e w o rd 
"san c tio n " in th e lim ite d se n se sugge s te d by th e de fe n d an ts . R a the r, th ro u g h o u t th e H a lp e r op in io n , th e 
C ou rt uses th e w o rd "s a n c tio n " in its b ro ade r se n s e o f "w h a te v e r a cou rt does to som eone ".

H a lp e r re p e a te d ly re fe rs to  san c tio n s as ca p a b le o f be in g e ith e r pu n itiv e o r rem ed ia l. Fo r e xam p le , 
w hen d is cu ss in g its p re v io u s de c is io n in H e lv e r in g  v . M itc h e l l (w h ich he ld th a t the s ta tu to ry fif ty -p e rc e n t 
pena lty on de lin q u e n t ta xe s w a s no t a secon d c r im in a l p u n is hm e n t), th e H a lp e r C ou rt sa id :

W h e th e r th e s ta tu to ry sa n c t io n was c r im in a l in na tu re , th e [M i tc h e l l ] C o u r t he ld , was a qu e s tio n o f 
s ta tu to ry in te rp re ta tio n ; and , app ly ing tra d it io n a l can on s o f co n s tru c tio n , th e C ou rt had little d iff ic u lty 
con c lu d in g tha t ... th e de fic ie n c y san c tio n w a s in fa c t rem ed ia l[. ] S in ce "in th e c iv il e n fo rc em e n t o f a 
rem ed ia l san c tio n th e re can be no doub le je o p a rd y " , id . a t 404 , 58 S .C t. a t 636 , the C ou rt re je c te d 
M itche ll's c la im .

M itc h e ll. . . m a ke s c le a r th a t the G o ve rnm e n t m ay im p o se bo th a c r im in a l and a civ il s a n c t io n w ith 
re sp e c t to th e s am e ac t o r om is s io n [.]

H a lp e r , 49 0 U .S . a t 4 4 2 -4 3 , 109 S .C t. a t 1898 -99 (d is c u ss in g H e lv e r in g  v . M itc h e ll, 303 U .S . 391 , 58 
S .C t. 630 , 82 L. Ed . 917 (19 38 )) (in te rn a l c ita tio n s om itte d ).

3 T h e p e rtin e n t po rtio n o f th e Fou rte e n th Am en dm en t de c la re s , "n o r sha ll a n y s ta te de p r iv e an y 
pe rs o n o f life , lib e rty , o r p ro p e r ty w ith o u t du e p ro ce s s o f law ". T h e pe rtin e n t po rtio n o f A rtic le I, S ec tio n 7 
s ta te s , "N o p e rs o n sha ll be de p r iv e d of life , libe rty , o r p ro p e rty w ith o u t due p ro c e s s o f law ."

4 A la s ka 's d u e p ro ce s s c la u se a ffo rd s d r iv e rs g re a te r p ro c e d u ra l p ro te c tio n th a n d rive rs e n jo y un de r 
fe d e ra l c o n s t itu tio n a l law . A lth o u gh the F ou rte e n th A m en dm en t re q u ire s s ta te s to p ro v ide a he a r in g to a 
pe rs o n w h o se d r iv e r 's lic e n se is re vo ke d be ca u se o f a b re a th - te s t re fu sa l, s ta te s m ay ne ve rth e le s s 
s um m a r ily re v o ke the pe rs o n 's license at the tim e of th e b re a th - te s t re fu s a l an d sch ed u le th e hea rin g 
la te r. M a c k e y v . M o n tr y m , 4 4 3 U .S . 1, 99 S .C t. 2612 , 61 L. Ed. 2d 321 (1979 ). U nde r th e A la s k a 
C on s titu tio n , on th e o th e r ha n d , a d rive r is en tit le d to d em a n d a hea rin g be fo re the revo ca tio n . G ra h am , 
633 P .2d at 216 .

T h e d e fe n d a n ts in th is ca s e a rg ue tha t th e lice n se re vo ca tio n p ro ce d u re co d if ie d in AS 28 .1 5 .1 6 5 -1 6 6 
can no t p o s s ib ly be "rem ed ia l" be cau se the s ta tu te s d o no t im po se im m e d ia te lice nse re vo ca tio n on a 
d rive r w ho re fu s e s to ta ke th e b rea th te s t o r w h o te s ts a t .10 o r g re a te r. T h e de fe nd an ts a rg u e th a t th e se 
s ta tu te s can no t be in te n d ed to rid the h ig hw a ys o f da ng e ro u s d r ive rs b e ca u se th e s ta tu te s a llow  a d rive r 
to ke e p his o r h e r lice n se fo r a t leas t 7 days (lo nge r, if the d r iv e r req ue s ts a hea ring ). H ow eve r, bo th the 
7 -d a y g ra ce p e r io d and th e con tin u in g au th o r iz a tio n to d rive pe nd in g th e a dm in is tra tiv e hea rin g ap p e a r to 
be d ire c tly a ttr ib u ta b le to th e A la s ka S up rem e C ou rt's de c is io n in G ra h am .

5 M o reo ve r, e ve n if w e w e re to d raw  an a n a lo g y be tw e en re vo ca tio n o f a d rive r 's lice nse an d fo rfe itu re 
o f ta n g ib le p ro p e rty , th is d o e s no t le ad to the con c lu s io n th a t th e g o v e rnm e n t in flic ts ' p u n is hm e n t" (fo r 
p u rp o se s o f th e d o u b le je o p a rd y c la u se ) w h e n e ve r the g o v e rnm e n t re vo ke s a pe rson 's d rive r 's lice n se fo r
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d riv ing m is co nd u c t. N o t all fo rfe itu re s of p ro p e r ty a re pu n itiv e . A  fo rfe itu re can be "rem ed ia l" if it is lim ited 
to se iz ing item s th a t a re th em se lve s un law fu l o r d a n g e ro u s .

F o r e xam p le , in A u s t in , th e Cou rt e xp re s s ly d is t in g u is h e d fo rfe itu re o f c o n tra b a n d from  fo rfe itu re o f a 
con tra b an d de a le r 's h om e o r bus iness p ro pe rty :

W e have re c o g n iz e d th a t the fo rfe itu re o f c o n tra b a n d its e lf m a y be ch a ra c te r iz e d as rem ed ia l be cau se 
it rem oves d a n g e ro u s o r illega l item s from  so c ie ty . S ee U n ite d  S ta te s  v . O n e A s s o r tm e n t o f 89 
F ire a rm s , 465 U .S . 354 , 364 , 104 S.C t. 1099 , 79 L. Ed. 2 d 361 (19 84 ).

A u s t in , 113 S .C t. a t 2811 . - T he C ou rt in A u s t in  c o n c lu d e d  th a t fo r fe itu re o f a c o n tra b a n d dea le r 's 
hom e and bu s in e s s cou ld on ly be v iew ed a s "p a ym e n t to a so ve re ig n as p u n is hm e n t fo r [h is o r he r] 
o ffe n se ". Id . a t 28 1 2 . B u t ne ith e r A u s t in  no r K u r th  R a n c h  q u e s t io n s th e p re -e x is t in g ru le th a t fo rfe itu re of 
dange ro u s item s th em se lv e s is a "rem ed ia l" s a n c t io n .

T hu s , even if w e w e re to liken revo ca tio n o f a d r iv e r 's lic e n s e to fo r fe itu re  o f p ro pe rty , th e c lo se s t 
fo rfe itu re a n a lo g y w o u ld be fo rfe itu re of c o n tra b a n d - fo r fe itu re  o f item s th a t a re th em se lv e s ha za rd o u s to 
the pub lic w e lfa re . W h e n a pe rson 's con du c t s h ow s th a t he o r s h e is unw illin g to ab id e by th e te rm s o f a 
d rive r 's lice nse , o r show s th a t he or she can no t be tru s te d to  d r iv e sa fe ly , th e n th a t pe rs o n 's con tin u in g 
au th o riza tio n to d r iv e is itse lf a hazard to th e pu b lic w e lfa re , a po te n tia l in s trum e n t o f pu b lic ha rm . 
R evoca tio n o r " fo r fe itu re " o f th is au th o riza tio n is rem ed ia l.

6 U nde r A S 8 .0 4 .4 5 0 , the Boa rd of P ub lic A c c o u n ta n c y m a y re vo ke th e lic e n s e o f an a c c o u n ta n t fo r 
v io la tio n o f th e s ta tu te s an d regu la tions g o v e rn in g the p ro fe s s io n , as w e ll a s fo r "d is h o n e s ty o r g ro ss 
neg lig en ce in th e p ra c tic e o f pub lic a cco u n tin g " , fo r c o n v ic t io n  o f an y fe lo n y , a n d fo r c o n v ic t io n o f an y 
c r im e "an e s s e n tia l e lem en t o f wh ich is d is h o n e s ty  o r fra u d " . U nde r AS 8 .0 6 .0 7 0 , th e D epa rtm e n t of 
C om m e rce an d E co n om ic D eve lo pm en t m a y re v o ke an a c u p u n c tu r is t 's  lic e n s e fo r "d e ce it, frau d , o r 
in te n tio na l m is re p re se n ta tio n in the cou rse o f p ro v id in g p ro fe s s io n a l se rv ic e s " , as w e ll as fo r con v ic tio n o f 
"a fe lo n y o r o th e r c r im e th a t a ffe c ts the lic e n s e e 's ab ility to  c o n tin u e  to p ra c tic e c om p e te n tly  an d sa fe ly ". 
A n d see AS 8 .1 1 .0 8 0 (s im ila r license re v o ca tio n p ro v is io n s fo r a u d io lo g is ts ) ; A S  8 .2 0 .1 7 0 (ch iro p ra c to rs ): 
AS 8 .3 2 .1 6 0 (d e n ta l h yg ie n is ts ); AS 8 .3 6 .3 1 5  (d e n tis ts ) : A S  8 .4 5 .0 6 0 (n a tu ro p a th s ) : A S  8 .64 .32 6 
(ph ys ic ian s , p o d ia tr is ts , an d os te opa th s ): A S  8 .6 8 .2 7 0 (n u rs e s ): AS 8 .7 0 .1 5 5 (n u rs in g hom e 
adm in is tra to rs ) ; A S  8 .7 2 .2 4 0 (op tom e tr is ts ): A S  8 .80 .261 (p h a rm a c is ts ) : A S  8 .8 4 .1 2 0 (p h y s ica l th e ra p is ts 
and o ccup a tio n a l th e ra p is ts ) : AS 8 .86 .204 (p s y ch o lo g is ts ) : A S  8 .8 7 .2 1 0 (re a l e s ta te a p p ra is e rs ) : AS 
8 .98 .2 3 5 (v e te r in a r ia n s ).

S ee a ls o  A S 8 .1 8 .1 2 3 (con tra c to rs c a n ha ve th e ir lic e n s e s re v o ke d fo r "e n g a g in g in fra u d u le n t 
p ra c tice s "); A S  8 .4 0 .1 7 0 (s im ila r p ro v is io n fo r e le c tr ic a l a dm in is tra to rs ) : AS 8 .4 0 .3 2 0 (m e ch an ic a l 
adm in is tra to rs ) : A S  8 .4 2 .0 9 0 (m o rtic ia n s ): A S  8 .48 .111 (a rc h ite c ts ) : AS 8 .5 4 .5 0 0 (h u n tin g gu id e s ), AS 
8 .55 .1 3 0 (h e a r in g a id de a le rs ) ; AS 8 .6 2 .1 5 0 (m a rin e p ilo ts ) : A S 8 .7 1 .1 7 0 (d is p e n s in g op tic ia n s ); AS 
8.88 .071 (rea l e s ta te  b ro k e rs ).

7 the on ly re p o r te d c a s e to the co n tra ry is J o h n s o n  v . S ta te  H e a r in g  E x a m in e r ’s  O f f ic e , 838 P .2d 
158 (W yo . 1992 ), in v o lv in g a s ta tu te tha t c a lle d  fo r a u tom a t ic s u s p e n s io n o f a m in o r 's d r iv e r 's lice n se if th e 
m ino r w as c o n v ic te d o f co n sum in g a lcoho l. T h e  W yom in g S u p re m e C ou rt ru le d th a t th is s ta tu te sub je c te d 
the m in o r to an un law fu l se c o n d p u n is hm e n t. T h e W yom in g  c o u r t d e c id e d th is co n s t itu t io n a l ques tio n 
even though th e is s u e w a s "g ene ra lly n o t b r ie fe d by th e lit ig a n ts " an d e ve n th o u g h th e W yom in g cou rt 
cou ld fin d "on ly o n e H a lp e r ca s e ... of [a ny ] re le v a n c e " (th e C a lifo rn ia  C o u rt o f A pp e a l's d e c is io n in E llis  v . 
P ie rc e , sup ra ). J o h n s o n , 83 8 P .2d at 179 .

8 In one e x h o r ta to ry  pa rag rap h th a t c ite s  no p e rtin e n t le g a l a u th o r ity , th e d e fe n d a n ts u rge us t r  
de c la re th a t a dm in is tra t iv e  revo ca tio n o f d r iv e r 's  lice n se s c o n s t itu te s  "p u n is hm e n t" fo r p u rp o s e s o f t> » 
doub le je o p a rd y c la u s e o f th e A la ska C o n s titu t io n  (A r tic le  I, S e c tio n 9 ), e ve n if w e co n c lu d e 
adm in is tra tiv e re v o ca tio n is rem ed ia l fo r p u rp o s e s o f th e F e d e ra l C o n s titu t io n .
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W hen a de fe ndan t asse rts tha t th e A la s k a C o n s titu t io n a ffo rd s g re a te r p ro te c tio n th an th e 
co rre sp ond in g p rov is io n o f th e Fede ra l C on s titu tio n , it is th e de fe n d a n t's bu rd e n to dem o n s tra te som e th in g 
in th e te x t, con te x t, o r h is to ry o f th e A laska C ons titu tio n th a t ju s tif ie s th is d iv e rg e n t in te rp re ta tio n . S ee e .g ., 
A b o o d  v . L e a g u e o f W om e n  V o te rs , 743 P .2d 333 , 34 0 -4 3 (A la ska 1987 ); S ta te  v . W a s s ii l ie , 606 P .2d 
1279, 1281 -82 (A la ska 1980 ); A n n a s v . S ta te , 726 P .2d 552 , 556 n .3 (A la s ka A pp . 1986 ); S ta te  v . 
D a n k w o r th , 672 P .2d 148 , 151 (A laska A pp . 1983 ). G ive n the de fe n d a n ts ' in a d e q u a te b rie fin g , th is 
a rg um en t is w a ived .

9 O u r reso lu tio n o f th is is su e m akes it u n n e ce s sa ry fo r us to add re ss th e M un ic ip a lity o f A n cho ra g e 's 
a rg um en t th a t the M un ic ip a lity is a d is tin c t so ve re ig n go ve rnm en t, s e p a ra te from  th e S ta te o f A la ska , fo r 
pu rpo ses o f th e doub le je o p a rd y c lause . S ee , how eve r, W a l le r v . F lo r id a , 397 U .S . 387 , 9 0 S .C t. 1184 , 
25 L. Ed. 2d 435 (1970 ) (a s ta te and its m un ic ip a lit ie s a re no t sep a ra te so ve re ig n s fo r d o ub le je o p a rd y 
pu rpo ses ), an d A rtic le X o f th e A la ska C on s titu tio n .

O  2001 Matthew Bender & Company, Inc., o member o f ihe Lexis-Nexis® Group. A ll rights reserved
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WORK D R A FT WORK D R A FT WORK D R A FT

22-LSO164\F Cook 2/3/01

C S  F O R  S P O N S O R  S U B S T I T U T E  F O R  H O U S E  B I L L  N O . 1 3 ( )

IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T Y -S E C O N D  L E G IS L A T U R E  - F IR S T  S E S S IO NBYOffered:Referred:Sponsor(s): REPRESENTATIVE BUNDE, Kohring, Dyson, Halcro, Fate, Coghill
A  B IL L  

F O R  A N  A C T  E N T I T L E D  

" A n  A c t  r e l a t i n g  to  m u n ic ip a l  s e rv ic e  a r e a s  a n d  p r o v id in g  f o r  v o t e r  a p p r o v a l  o f  th e  

f o r m a t io n ,  a l t e r a t i o n ,  o r  a b o l i s h m e n t  o f  c e r ta in  s e rv ic e  a r e a s . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c tio n  1. A S  2 9 .1 0 .2 0 0  is a m e n d e d  b y  a d d in g  a  n e w  p a ra g ra p h  to  re a d :

(6 0 )  A S  2 9 .3 5 .4 5 0  (v o te r  a p p ro v a l o f  a l te ra t io n  o r  a b o lis h m e n t o f

se rv ic e  a re as ).

* S ec . 2 . A S  2 9 .3 5 .4 5 0 (a )  is  a m e n d e d  to rea d :

(a ) A  se rv ic e  a re a  to  p ro v id e  sp e c ia l  se rv ic e s  in  a  b o ro u g h  o r  u n if ie d  

m u n ic ip a l i ty  m a y  b e  e s ta b lis h e d , o p e ra te d , a lte re d , o r  a b o l is h e d  b y  o rd inance^  

s u b je c t  to  (c ) o f  th i s  s e c t io n .  S p e c ia l  s e rv ic e s  in c lu d e  s e r v ic e s  n o t  p r o v id e d  b y  th e  

u n if ie d  m u n ic ip a l i ty  o r  a  h ig h e r  o r  d i f f e r e n t  lev e l o f  s e r v ic e s . S p e c ia l  se rv ic es  

in c lu d e  se rv ic e s  n o t  p ro v id e d  b y  a  b o r o u g h  o n  a n  a re a w id e  o r  n o n a re a w id e  b a s is  in  

th e  b o ro u g h  [,] o r  a  h ig h e r  o r  d if fe re n t  lev e l o f  s e rv ic e s  [S E R V IC E ]  th a n  th a t p ro v id e d  

o n  an  a re a w id e  o r  n o n a re a w id e  b a s is . A  [T H E ] b o ro u g h  m a y  in c lu d e  a  c ity  in  a

-1- CSSSH B  13( )
N e w  T e x t  U n d e r l i n e d  [DELETED T E X T  BRACKETED]



WORK D R A F T WORK D RA FT 22-LSO164\F

s e rv ic e  a re a  i f

(1 ) th e  c ity  a g re es  by  o rd in a n c e ; o r

(2 ) a p p ro v a l is g ran ted  b y  a  m a jo r i ty  o f  v o te rs  re s id in g  in  th e  c ity , a n d  

b y  a m a jo r i ty  o f  v o te rs  re s id in g  in s id e  the  b o u n d a r ie s  o f  th e  p ro p o se d  se rv ic e  a re a  b u t 

o u ts id e  o f  th e  c ity .

* S ec . 3 . A S  2 9 .3 5 .4 5 0  is a m e n d e d  by  a d d in g  n e w  su b se c tio n s  to  read :

(c ) I f  v o te rs  re s id e  w ith in  a  se rv ic e  a re a  th a t  p ro v id e s  ro a d  o r  f ire  p ro te c tio n  

s e rv ic e s , a b o lis h m e n t o f  th e  se rv ice  a re a  is s u b je c t  to  a p p ro v a l b y  the  m a jo r ity  o f  th e  

v o te rs  re s id in g  in  th e  se rv ic e  a rea  w h o  v o te  o n  th e  q u e s tio n . A  se rv ic e  a re a  th a t 

p ro v id e s  ro a d  o r  fire  p ro te c tio n  se rv ic es  in  w h ic h  v o te rs  re s id e  m a y  n o t b e  a b o lish e d  

a n d  re p la c e d  by  a  la rg e r  se rv ic e  a rea  u n le ss  th a t  p ro p o sa l is a p p ro v e d , se p a ra te ly , b y  a  

m a jo r i ty  o f  th e  v o te rs  w h o  v o te  on  th e  q u e s tio n  re s id in g  in  th e  e x is tin g  se rv ic e  a rea  

a n d  b y  a  m a jo r i ty  o f  th e  v o te rs  w h o  v o te  o n  th e  q u e s tio n  re s id in g  in  th e  a re a  p ro p o se d  

to  b e  in c lu d e d  w ith in  th e  n e w  se rv ic e  a rea  b u t  o u ts id e  o f  th e  e x is tin g  se rv ic e  a rea . A  

s e rv ic e  a re a  th a t  p ro v id e s  ro a d  o r f ire  p ro te c tio n  se rv ic e s  in  w h ic h  v o te rs  re s id e  m a y  

n o t  b e  a lte re d  o r  c o m b in e d  w ith  a n o th e r  s e rv ic e  a re a  u n le ss  th a t  p ro p o sa l is a p p ro v e d , 

s e p a ra te ly , b y  a  m a jo r ity  o f  th e  v o te rs  w h o  v o te  o n  th e  q u e s tio n  a n d  w h o  re s id e  in  

e a c h  o f  th e  se rv ic e  a re as  o r  in  th e  a re a  o u ts id e  o f  s e rv ic e  a re a s  th a t  is a ffe c te d  b y  the  

p ro p o s a l . T h is  su b se c tio n  d o es  n o t a p p ly  to  a  p ro p o se d  c h a n g e  to  a  s e rv ic e  a re a  th a t 

p ro v id e s  f ire  p ro te c t io n  se rv ic e s  th a t w o u ld  re s u lt  in  in c re a s in g  th e  n u m b e r  o f  p a rc e ls  

o f  la n d  in  th e  s e rv ic e  a re a  o r  su c c e sso r  s e rv ic e  a re a  i f  th e  in c re a se  is n o  m o re  th a n  s ix  

p e rc e n t.

(d ) T h is  s e c tio n  a p p lie s  to  a  h o m e  ru le  o r  g e n e ra l la w  m u n ic ip a lity .

* S ec . 4 . A S  2 9 .3 5 .4 7 0  is a m e n d e d  b y  a d d in g  a  n e w  su b se c tio n  to  read :

(b ) T h e  a s se m b ly  m a y  by  o rd in a n c e  e s ta b lish , a lte r , a n d  a b o lis h  d iffe ren tia l 

ta x  z o n e s  w ith in  a  se rv ic e  a re a  to p ro v id e  a n d  le v y  p ro p e r ty  ta x e s  fo r  a d if fe re n t lev e l 

o f  s e rv ic e s  th a n  th a t p ro v id e d  g e n e ra lly  in  th e  se rv ic e  a rea .

C SSSH B  13( ) -2-
N e w  T e x t  U n d e r l i n e d  [DELETED T E X T  BRACKETED]



FISCAL NOTE
STATE OF ALASKA
2001 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 1/25/2001 1:20PM 
Title: SERVICE AREAS: VOTER APPROVAL/ TAX

ZONES

Dept. Affected: 
^BRU:
Component:

Fiscal Note Number:
Bill Version:
(H) Publish Date:

1
SSHB 13
1/31/01

DCED

Sponsor:
Requester:

Representative Bunde
House CRA Committee

E x p e n d itu re s /R e v e n u e s

Component Number: 

(Thousands o f Do lla rs)

Com. Asst.& Econ. Dev.
Community and________
Business Development 

2486

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPER/ TING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I !

CHANGE IN REVENUES ( ) ! I | |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any cu rren t year (FY2001) cost: 0.0

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe if necessary)

This legislation provides for voter approval of the formation, alteration, or abolishm ent of certain m unicipal serv ice  a r e a s . This 

legislation would h av e  no fiscal im pact on the department.

Prepared by: 
Division

Approved by: 
Agency

(Rev 11/2000 OMB)

Pat Poland, Director Phone 907-269-4580
DCED, Community & Business Development Date/Time 1/25/2001 1:20PM

Commissioner Deborah B. Sedwick Date 1/25/2001
Department of Community & Economic Development_________

F c r  distribution information, call the G ov ern or's Legislative Office

C O M M I T T E E  C O F > Y

Page 1 o f  1_



8 l a £ f e a  g > ta te  l e g i s l a t u r e

DURING SESSION 
STATE CAPITOL, ROOM 501 
JUNEAU, AK 99801-1182 
(907) 465-4843 (800) 892-4843 
FAX: (907) 465-3871

DURING INTERIM 
716 W. FOURTH AVE. 

ANCHORAGE, AK 99501-2133 
(907) 269-0181 

FAX: (907)269-0184

WEBSITE
http://www.akrepuWlrans.org/Bunde.hlni

E-MAIL
R epr esen tative  C on B u n d e

D is tr ic t 1p

VICE-CHAIR: HOUSE FINANCE COMMITTEE 
MEMBER: LEGISLATIVE BUDGET & AUDIT COMMITTEE

SPONSOR STATEMENT
SSHB 13

" An Act relating to municipal service areas and providing for voter approval 
o f the formation, alteration, or abolishment of certain service areas."

A la s k a 's  C o n s titu tio n  p ro v id e s  fo r  m a x im u m  lo c a l s e lf -g o v e rn m e n t (A rt. X  se c . 1) a n d  
fo r th e  c re a tio n , a lte ra tio n , o r  a b o lis h m e n t o f  se rv ic e  a re a s  su b je c t to  th e  p ro v is io n s  o f  
law  (A rt. X  se c . 5).

A S  2 9 .3 5 .4 5 0  c o d if ie s  th e se  C o n s titu tio n a l  p ro v is io n s  a n d  e s ta b lish e s  th e  m e c h a n is m  b y  
w h ic h  se rv ic e  a re as  a re  c re a te d , a lte re d , a n d  a b o lish e d .

A la s k a  h a s  a p p ro x im a te ly  2 0 0  se rv ic e  a re a s ; in  th e se  a re a s  th e  loca l re s id e n ts  u se  p r iv a te  
c o n tra c to rs  for n e c e s sa ry  se rv ic e s  a n d  a sse ss  th e m s e lv e s  to  p a y  fo r  a  d e s ire d  lev e l o f  
s e rv ic e .

H B  133 a m e n d s , A S  2 9 .3 5 .4 5 0  to  s u p p o r t  lo c a l c o n tro l b y  c le a r ly  id e n tify in g  w h o m  
sh o u ld  v o te  o n  th e  a b o lish m e n t a n d  a lte ra tio n  o f  a  se rv ic e  a re a  u n d e r  th re e  s c e n a r io s :

1. A b o l is h m e n t  o f  a  s e rv ic e  a r e a .
S u b je c t to  a p p ro v a l b y  th e  m a jo r i ty  o f  th e  v o te rs  re s id in g  in  th e  se rv ic e  a re a .

2 . A b o l is h m e n t  a n d  r e p la c e m e n t  o f  a  s e rv ic e  a r e a .
M u s t  b e  a p p ro v e d  se p a ra te ly  b y  a  m a jo r i ty  o f  v o te rs  in s id e  an  e x is t in g  se rv ic e  
a re a  a n d  b y  a  m a jo r ity  o f  th e  v o te rs  re s id in g  in  th e  p ro p o se d  s e rv ic e  a re a  B U T  
O U T S ID E  th e  e x is tin g  se rv ic e  a rea .

3 . A l te r a t io n  o f  s e rv ic e  a r e a  o r  c o m b in in g  i t  w i th  a n o t h e r  s e rv ic e  a r e a .
M u s t  b e  a p p ro v e d , s e p a ra te ly , b y  a  m a jo r i ty  o f  th e  v o te rs  w h o  v o te  o n  th e  
q u e s tio n  a n d  w h o  re s id e  in  e a c h  o f  th e  se rv ic e  a re a s  o r  in  a  p ro p o s e d  se rv ic e  
a re a  a ffe c ted  b y  th e  p ro p o sa l.

T h is  p ro p o s e d  le g is la tio n  w o u ld  s e tt le  a  lo n g  t im e  d e b a te  a b o u t w h o  is e n ti t le d  to  v o te  
d u r in g  th e  c re a tio n , a lte ra tio n  o r  a b o lis h m e n t o f  a  se rv ic e  a rea . T h is  le g is la tio n  h as  
su p p o r t th ro u g h o u t se rv ic e  a reas  in  A la s k a  a n d  I u rg e  th e  fa v o ra b le  c o n s id e ra t io n  o f  th is
c o m m itte e .

http://www.akrepuWlrans.org/Bunde.hlni


S l a S f e a  i k t a t e  H e g t e l a t u r e

DURING SESSION 
STATE CAPITOL. ROOM 501 
JUNEAU, AK 99801-1182 
(907) 465-4843 (800) 892-4843 
FAX: (907) 465-3871

DURING INTERIM 
716 W. FOURTH AVE. 

ANCHORAGE, AK 99501-2133 
(907) 269-0181 

FAX: (907)269-0184

WEB SITE R epr esen ta tiv e  C on B u n d e
D is tr ic t 18

VICE-CHAIR: HOUSE FINANCE COMMITTEE 
MEMBER: LEGISLATIVE BUDGET & AUDIT COMMITTEE

E-MAIL
Ropresenlative_Con_BundBeiegis.slale.ak.us

Sectional Analysis 
SSHB 13

“An Act relating to municipal service areas and providing for voter approval of the 
formation, alteration, or abolishment o f certain service areas.”

S ec . 1. T h is  a d d s  A S  2 9 .3 5 .4 5 0  to  th e  lis t o f  s ta tu te s  th a t  a p p ly  a s  l im ita t io n s  o n  th e  
p o w e r  to  h o m e  ru le  m u n ic ip a li t ie s . T h e  re s u lt  o f  th is  is  to  re q u ire  h o m e  ru le  
m u n ic ip a li tie s  to  a d h e re  to  A S  2 9 .1 0 .4 5 0 , w h ic h  n o w  a p p lie s  o n ly  to  g e n e ra l law  
m u n ic ip a litie s .

S ec . 2. T h is  a d d re s se s  se rv ic e  a re a s  in  u n if ie d  m u n ic ip a li tie s  a n d  c o n ta in s  a  c ro s s -  
re fe re n c e  to  s u b s e c tio n  (c ) , a d d e d  in  th is  d ra ft. T h e re  a re  th re e  u n if ie d  m u n ic ip a li t ie s  in  
th e  sta te : A n c h o ra g e , J u n e a u , a n d  S itk a .

S e c . 3 . T h is  a d d s  s u b se c tio n  (c ) to  A S  2 9 .1 0 . 4 5 0  w h ic h  re q u ire s , b e fo re  a  se rv ic e  a re a  is 
e x p a n d e d , a  s e p a ra te  v o te  to  b e  h e ld  in  th e  a re a  o f  th e  e x is t in g  se rv ic e  a re a  a n d  in  th e  a re a  
p ro p o se d  to  b e  a d d e d . A  se p a ra te  v o te  is  a lso  re q u ire d  w h e n  a  s e rv ic e  a re a  is a lte re d  o r  
c o m b in e d  w ith  a n o th e r  s e n d e e  a re a . B e fo re  th e  se rv ic e  a re a  c h a n g e  m a y  o c c u r  i t  m u s t be  
a p p ro v e d  in  e a c h  o f  th e  a re a s  th a t  v o te s  s e p a ra te ly  o n  th e  q u e s tio n . T h is  s e c tio n  d o e s  n o t 
a p p ly  w h e n  a  f ire  se rv ic e  a re a  is  in c re a se d  in  s ize  b y  n o  m o re  th a n  6 %  o r  to  a se c o n d  
c la s s  b o ro u g h  w ith  a  p o p u la tio n  th a t  is u n d e r  6 0 ,0 0 0 .

S e c . 4 . A d d s  a  n e w  s u b se c tio n  to  A S  2 9 .3 5 .4 7 0 , w h ic h  is  n o t a  h o m e  ru le  l im ita tio n .
T h is  a llo w s  b o ro u g h  a s se m b lie s  to  se t u p  d if fe re n tia l  ta x  z o n e s  in  s e rv ic e  a re a s , so  th a t 
d if fe re n t ra te s  o f  ta x e s  m a y  b e  le v ie d  in  d if fe re n t p o r tio n s  o f  a  s e rv ic e  a rea . U n d e r  
e x is tin g  law , o n ly  c it ie s  s e t  u p  d if fe re n tia l  tax  z o n e s .



L E G A L  S E R V I C E S
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEG ISLATIVE AFFA IRS AGENCY 
(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, A laska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M Ja n u a ry  2 5 , 2001

SUBJECT: M u n ic ip a l se rv ic e  a re a s ; A rt. X , sec . 5 o f  th e  S ta te  C o n s titu tio n  
(S S H B  13)

TO: R e p re se n ta tiv e  C o n  B u n d e  
A ttn : P a tti  S w e n so n

FROM: T a in a ra  B ra n d t C o o k  
D ire c to r  ^

S S H B  13 p ro v id e s  fo r  v o te r  a p p ro v a l  o f  fo rm a tio n  o f  o r  c e r ta in  c h a n g e s  to  m u n ic ip a l 
s e rv ic e  a re a s . Y o u  a sk  w h e th e r  th e  re q u ire m e n t o f  v o te r  a p p ro v a l w ith  re s p e c t  to  se rv ic e  
a re a s  ru n s  a fo u l o f  A rt. X , sec . 5 o f  th e  s ta te  c o n s ti tu t io n . T h e  p ro v is io n  o f  c o n c e rn  is 
"S e rv ic e  a re a s  to  p ro v id e  sp e c ia l  se rv ic e s  w ith in  a n  o rg a n iz e d  b o ro u g h  m a y  b e  
e s ta b lis h e d , a lte re d , o r  a b o lish e d  by the assembly, subject to the provisions o f law or 
charter.

T h e  e x te n t  o f  th e  c o n s ti tu t io ra l  p o w e r  g ra n te d  to  th e  a s se m b ly  a n d  th e  d e g re e  th a t  th e  
p o w e r  m a y  b e  lim ite d  by  la w  o r  c h a r te r  u n d e r  th is  p ro v is io n  h a s  n o t  b e e n  sq u a re ly  
a d d re s se d  b y  th e  S u p re m e  C o u rt. H o w e v e r , a  re c e n t  c a se  su g g e s ts  th a t  th e  p o w e r  o f  th e  
a s se m b ly  m a y  b e  lim ite d  by  a  c h a r te r  p ro v is io n  im p o s in g  a  re q u ire m e n t  o f  v o te r  a p p ro v a l. 
A re a  G  H o m e  a n d  L a n d o w n e rs  O rg a n iz a tio n . In c . ('H A LO ') v . A n c h o ra R e , 9 2 7  P .2 d  72 8  
(A la sk a  1 9 9 6 ) U .S . cert, denied 137 L .E d  2  8 2 1 , 117 S .C . 1 6 9 4 ). T h a t  c a s e  in v o lv e d  th e  
a p p lic a tio n  o f  a  c h a r te r  p ro v is io n  re q u ir in g  v o te r  a p p ro v a l o f  c e r ta in  c h a n g e s  to  se rv ic e  
a re as . T h e  c o u rt  h e ld  th a t th e  c h a r te r  p ro v is io n  p e rm ittin g  e x p a n s io n  o f  a  se rv ic e  a re a  
u p o n  a p p ro v a l  o f  a  m a jo rity  o f  th o s e  v o tin g  w ith in  th e  a re a  a f f e c te d  p e rm it te d  th e  
m u n ic ip a li ty  to  e x p a n d  its  p o lic e  se rv ic e  a re a  b y  a b o lis h in g  its  o ld  s e rv ic e  a re a  a n d  
c re a tin g  a  n e w  se rv ic e  a re a  th a t  in c lu d e d  a  r e g io n  th a t  h a d  p re v io u s ly  v o te d  a g a in s t  
e x p a n s io n , w ith o u t g iv in g  re s id e n ts  o f  th a t  in c lu d e d  re g io n  a  s e p a ra te  v o te  o n  th e  
e x p a n s io n . In  re a c h in g  its  d e c is io n  th e  c o u r t  c o n s id e re d  b o th  th e  c h a r te r  a n d  A rt. X , sec . 
5. W h ile  th e  a p p lic a tio n  o f  a  v o te r  a p p ro v a l re q u ire m e n t  in  th e  c h a r te r  w a s  th e  fo c u s  o f  
th e  c a se , th e  c o u rt n e v e r  su g g e s te d  th a t  th e  re q u ire m e n t o f  v o te r  a p p ro v a l  i t s e l f  w a s  
p ro h ib ite d  u n d e r  A rt. X , sec. 5.

R e c a ll th e  la n g u a g e  o f  A rt. X , se c . 5 m a k in g  th e  p o w e r  o f  a n  a s s e m b ly  o v e r  se rv ic e  a re a s  
" su b je c t to  th e  p ro v is io n s  o f  la w  o r  c h a rte r ."  If, a s  th e  c o u r t  a p p e a rs  to  h a v e  d e c id e d , a  
c h a r te r  c a n  im p o se  a  re q u ire m e n t o f  v o te r  a p p ro v a l  in  th e se  s i tu a tio n s , th e n  it a p p e a rs  
u n d e r  th e  la n g u a g e  o f  th e  c o n s ti tu t io n  th a t  th e  la w  m a y  a lso  im p o s e  a  s u c h  ? re q u ire m e n t, 
a s  w ill b e  d o n e  i f  H B  13 is e n a c te d . W h ile  th e  p re c is e  q u e s tio n  w n s  n o t  d e c id e d , b a se d



o n  th e  re a so n in g  in  th e  H A L O  case , I d o  n o t  th in k  th a t  a  c o u r t  w o u ld  f in d  H B  13 
u n c o n s titu tio n a l u n d e r  A rt. X , sec . 5.
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B ill s e c t io n  4  o f  S S H B  13 a d d s  a  n e w  p ro v is io n  th a t  s ta te s : " T h e  a s s e m b ly  m a y  b y  
o rd in a n c e  e s ta b lish , a lte r , and  a b o lish  d if fe re n t ia l  tax  z o n e s  w ith in  a  s e rv ic e  a re a  to  
p ro v id e  a n d  le v y  p ro p e r ty  tax es  fo r  a  d if fe re n t  le v e l o f  s e rv ic e s  th a n  th a t  p ro v id e d  
g e n e ra l ly  in  th e  se rv ic e  a rea ."  Y o u  a sk  i f  d if fe re n t ia l  tax  z o n e s  a re  u n c o n s ti tu t io n a l. 
W h ile  it  is  p o s s ib le , th a t u n d e r c e r ta in  fa c ts , a  p a r t ic u la r  d if fe re n tia l  ta x  z o n e  m a y  b e  
p ro b le m a tic a l ,  I am  a w a re  o f  no  c o n s ti tu t io n a l  p ro b le m  th a t  g e n e ra lly  a r is e s  in  c o n n e c tio n  
w ith  d if fe re n t ia l  ta x  z o n es. (O p . A tt 'y  G e n , D e c e m b e r  8, 1 986 , p o in t in g  o u t in  
c o n n e c tio n  w ith  a  d if fe re n tia l  tax  z o n e  th e  r e q u ire m e n t  o f  a  ra t io n a l  r e la t io n s h ip  b e tw e e n  
th e  b e n e f its  c o n fe r re d  a n d  the  a d d itio n a l c o s ts  im p o s e d  o n  th e  ta x p a y e r)

T h e  la n g u a g e  in  th e  b il l  is  a lm o s t id e n tic a l to  a  p ro v is io n  th a t h a s  e x is te d  fo r  m a n y  y ea rs : 
A S  2 9 .4 5 .5 8 0  a llo w in g  c itie s  to  e s ta b lish  d if fe re n t ia l  ta x  z o n e s . T h a t  p ro v is io n  b e c a m e  
th e  su b je c t  o f  lit ig a tio n  w h e n  th e  C ity  o f  V a ld e z  im p o se d  a  ta x  o n  o il a n d  g as  p ro p e r ty  
th a t w a s  h ig h e r  th a n  th e  tax  im p o se d  o n  o th e r  p ro p e r ty  a n d  c la im e d  it c o u ld  d o  so  b y  
t re a tin g  th e  o il  a n d  g a s  p ro p e rty  as a  d if fe re n t ia l  tax  z o n e . T h e  c o u r t  c o n c lu d e d  th a t 
V a ld e z  c o u ld  n o t  im p o se  h ig h e r  ta x e s  o n  o il a n d  g a s  p ro p e r ty , b e c a u s e  a n o th e r  p ro v is io n , 
A S  4 3 .5 6 .0 1 0 (d ) , sp e c if ic a lly  p ro h ib its  a  m u n ic ip a l  ta x  ra te  o n  o il a n d  g a s  p ro p e r ty  th a t  is 
h ig h e r  th a n  th a t  o n  o th e r  p ro p e rty . B e c a u s e  A S  4 3 .5 6 .0 1 0 (d )  is  s p e c if ic  to  o il a n d  g as  
p ro p e r ty  w h e re a s  A S  2 9 .4 5 .5 8 0  is g e n e ra lly  a p p l ic a b le  to  a ll p ro p e r ty , th e  c o u r t d e c id e d  
th a t A S  4 3 .5 6 .0 1 0 (d )  c o n tro lle d . W h ile  th e  p re c is e  is su e  o f  th e  c o n s ti tu t io n a li ty  o f  
d if fe re n tia l  ta x  z o n e s  w a s  n o t a d d re sse d , th e  c o u r t  to o k  a c lo se  lo o k  a t A S  2 9 .4 5 .5 8 0  and  
m a d e  n o  s u g g e s tio n  th a t th e  s ta tu te  su ffe rs  f ro m  c o n s ti tu t io n a l  in f irm ity . (C ity  o f  V a ld e z  
v . S ta te , D e p t, o f  C o m m u n ity  and  R e g io n a l A f f a i r s , 79 3  P .2 d  5 3 2  (A la sk a  1 9 9 0 ))

A s s u m in g  th a t  a  c ity  m a y  b e  a u th o r iz e d  to  e s ta b lis h  d if fe re n tia l  ta x  z o n e s  w ith o u t  
c re a t in g  a  c o n s ti tu t io n a l  p ro b le m , th e n  it w o u ld  s e e m  th a t th e  le g is la tu re  c o u ld  p e rm it  a  
d if fe re n tia l  ta x  z o n e  to  b e  e s ta b lish e d  in  a  s e rv ic e  a re a  a s  w e ll . N o te  th a t  th e  a s se m b ly  
h a s  e x p l ic i t  c o n s ti tu t io n a l  a u th o r ity  to  im p o s e  a  ta x  in  a  se rv ic e  a re a  a n d  th a t th e  tax  
re v e n u e  m u s t  b e  u se d  " to  f in a n ce  th e  sp e c ia l  s e rv ic e s ."  (A rt. X , se c . 5 , C o n s titu tio n  o f



th e  S ta te  o f  A la sk a )  A n y  ta x  le v ie d  in  a  d iffe re n tia l ta x  z o n e  w o u ld , I b e lie v e , b e  su b je c t 
to  th is  p ro v is io n  a n d  h a v e  to  b e  u se d  fo r  th e  sp e c ia l se rv ic e s  in  th a t ta x  z o n e .
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