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McCormick®s refusal to perform these two field sobriety tests.

At the police station, McCormick submitted to a breath test. He then exercised his rigt to
ootain an independent blood test at a local hosprtal. Hospital personnel drew two vials of
McCormick®s blood. Soon trereafter, McCormick®™s attomey contacted the hospital and directed
them to send both vials to a laboratory in Colorado. The Municipality was not notified of this
action.

Some months later, thinking tret the blood sample was sl at the hospirtal, the Municipality
outained a search warrant for the blood sample, contacted the hospital, and discovered tret the
blood had been sent away at the defense attomey*s direction. The Municipal ity then applied t the
district court tor an order directing the defense attomey to surrender any unused blood to the
Municipality for testing. The district court issued this order. A portion of the blood was sent t©
the Municipality; when tested, this blood yielded a resukt of 125 percent alcohol. This test result
was Introduced atMcCormick"s tril.

On gppeal, McCormick contends that the district court should not have ordered McCormick®s
attomey to surrender the remaining blood. McCormick argues thet the Alaska Constitution bars a
court from ordering a DW1 defendant to produce a portion of the blood drawn during an
independent test; he contends thet any such order impermissibly burdens the defendant™s due
process rigt to an independent test. McCormick also contends thet, because the blood in
question was In the possession of his attomey or his attomey®s agents (the laboratory in
Colorado), the district court™s order infringed McCormick®s attomey-client privilee.

In aodition, McCormick contends that the district court improperly prohibited him from
arguing t the jury that they should distrust the government™s blood-test results because
McCormick®s blood sample might have been mishandled or improperly preserved by the
Colorado laboratory.

Finally, McCormick challenges one aspect of his sentence: the forferture of his ehicle.

For the reasons explained here, we reject all of McCormick®™s contentions and we affirm his
conviction.
Can the government introduce evidence of, and comment on, a motorist's refusal to

perform field sobriety tests after the motorist is validly stopped on suspicion of driving
while intoxicated?

As described above, McCormick refused to perform two of the field sobriety tests requested
by the police officer. Before i, McCormick asked the district court to exclude all evidence of
his refusal t© perform these two tests and to prohibit the government from commenting on
McCormick"s refusal. The district court denied this request.

On appeal, McCormick renews his argument that the Municipality should not have been
allowed to mention his refusal t perform the two field stbriety tests. McCormick advances three
theories as to why this evidence was inadnissible.
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McCormick first argues that the Alaska Legislature did not intend for the government to be
able to use evidence of a motorist”™s refusal to consent to field sobriety t&sts. He points out thet, in
AS 28.3.032(e), tre legislature has expressly allowed the government to use evidence of a
motorist™s refusal t© submit t a breath =t McCormick argues that the lack of any similar
statute concerming field sobriety tests means trat the legislature did not intend for the government
tobe able to use evidence of anotorist™s refusal to perform field sobriety tests.

We do not inteipret AS 28.35.032(e) as impliedly limiting the govermment's ability to
introduce evidence of a motorist™s refusal © take field sobriety tests. Rather, this statute was
enacted in order to make sure trat the government could introduce evidence of a motorist™s
refusal 1o submit to a breath test.

AS 28.35.032(e) was apparently passed in response to the Alaska Supreme Court™s decision
in Puller v. Anchorage. In Puller, the supreme court interpreted a former version of AS
28.35.032 that did not expressly state that a motorist™s refusal to take a breath test could be used
as evidence against them. The court held tret, Inthe absence of an express provision alloving the
government o use evidence of a motorist”™s refusal, the court would presume that the legislature
intended © bar the government from using this evidence.3 Two years later, the legislature

enacted AS 28.35.032(e) .4

Both Puller and AS 28.35.032(e) are based on the premise that a motorist™s refusal to submit
1 the statutorily mandated breath test is a peculiar kind of evidence thet should be treated
differently for policy reasons. The government exerts unusual coercion on motorists to submit
the breath test, so unusual procedural safeguards should be satisfied before the government Is
allowed 1o use evidence of a motorist™s refusal to take the test. But this policy s itelf atypical
Ordinarily, the government does not need statutory authorization to introduce circurstantial
evidence of a person”s Intoxication.

Both the Puller court and the legislature (when itenacted AS 28.35.032(€) in response to the
Puller decision) treated breath-test refusal as SUi generis —as a special type of evidence unto
it=if. Once the supreme court decided Puller, itis hardly surprising that the legislature perceived
the need to enact a special statute to authorize the use of this type of evidence. But the enactment
of this statute does not imply trat the legislature intendeu to bar evidence that an arrested
motorist declined to cooperate with investigative efforts in some other way.

For this reason, we conclude that AS 28.35.032(e) should not be read as broadly as
McCormick suggests. This statute does not prohibit the government from introducing evidence

of amotorist™s refusal to perfoim field sobriety tests.5

McCormick next asserts thet he was exercising his right against self-incrimination under the

Alaska Constitutior™ when he refused t perform the two field sobriety tests. McCormick
contends that the Municipality should have been barred from introducing evidence of his refusal
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10 take the tests because this evidence constituted an adverse comment on his iInvocation of the
rigt not t incriminate himself.

Although McCormick®s argument is purportedly based on our state constitution, he fails to
crte Alaska case law. Instead, he cites three Oregon cases construing the Oregon ConstitutionJ
But even Oregon has rejected the claim thet the right against self-incrimination protects a
motorist from performing non-testimonial field sobriety tests - thet s, tests which involve only
demonstrations of physical coordination and ability to concentrate.” The majority of states agree
wirth this conclusion.”

The Alaska Supreme Court has held that field sobriety tests are typically non-testimonial. In

Palmer v. State 10, the defendant (who had been arrested for DW1) argued trat the government
should not have been allowed t introduce a videotape made at the police station. This videotape

showed the defendant taking a breath test and performing various field sobriety tests.!! On
gopeal, the defendant contended thet the videotape of the sobriety tests should have been

suppressed because he was never advised of his Miranda rigis.!2 The supreme court rejected
this contention, declaring thet "'tre fifth amendment offers no protection against compulsion ©

take the sort of tests adninistered 1o [the defendant] in this case." 13

It is possible to argue thet, even though the taking of field sbriety tests s non-testimonial, a
motorist’s refusal to take the tests should be deemed a testimonial communication tet s
protected by the privilege agpinst self-incrimination. But ocourts from other states have
consistently rejected this contertion. These courts hold that a defendant$ refusal t© take field
sobriety tests s not testimonial ; rather, the refusal (Wwhether vertal or non-verbal) isconduct from

which one may draw an incriminatory inference.*4

McCormick provides no authority suggesting that the self-incrimination clause of the Alaska
Constiatution should be construed any differently. Accordingly, we hold that Article 1, Section 9
of the Alaska Constitution does not bar the government from introducing evidence of a notorist™s
refusal 1o perform non-testimonial field sobriety t&sts.

Firally, McCormick argues that field sobriety tests constitute a "'search™ for purposes of the
Fourth Amendment to the United States Constitution and Article I, Section 14 of the Alaska
Constitution. He contends tat, because field sobriety tests are a "'search”, a motorist necessarily
possesses a constitutional right to refuse to cooperate in this search, and the constitution therefore
bars any comment on a notorist™s assertion of this right of refusal.

McCormick provides scant lepl authority to support his assertion that field sobriety tests are
a "seardh'. He cites two cases from Oregon, but these were decided under the Oregon
Constrtution. 5 He also cites one decision of this court holding thet a breath test isa "'search'” for
constitutional purposes. 16
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Our own research shows that several state courts (in addition to Oregon) have held that field
sobriety tests are "'searches”.” But, with two exceptions”, al of these states treat field sobriety

tests as a form of Terry stop.*9 Under this view, a police officer does not need probable cause
before asking a motorist t perform field sobriety tests. Rather, the officer can conduct field

sobriety tests based on a reasonable suspicion that the motorist s driving while intoxicated.20

In McCormick®™s case, it s fairly clear thet by the time the officer asked McCormick to
perform the tum-and-walk test and the stand-on-one-leg test, the officer had reasonable suspicion
 believe that McCormick was driving while imtoxicated. McCormick does not argue o the
contrary. Indeed, because McCormick was arrested just after he refused to perform these two
Tield storiety tests, and because McCormick does not cottest the legality of his arest,
McCormick mplicitly concedes that the officer already had probable cause to arrest him when
the officer asked McCcrmick to perform these two field sobriety tests. Thus, even ifwe accepted
McCormick®s premise that field sobriety tests are a "'search” for constitutional purposes, the
circunstances of McCormick™s case justified the officer in conducting this search.

But inMcCormick®™s case, the search was not "‘conducted"” —ar, at lesst, 1itwas not conducted
1o completion. McCormick refused to perform the two physical coordination tests. We are not
faced with the Issue of whether the results of the tests are adnissible. Rather, we are asked
decide whether the Municipality could introduce evidence of McCormick®™s refusal o take the
two tests.

Although there s some disagreement among the states on this issle, most courts hold thet a
motorist has no constitutional right t refuse field sobriety tests as long as the requested field
sobriety tests are non-testimonial (tet s, the motorist is not re ired to supply verbal
information but s merely required to demonstrate physical coordination and aility t©
concentrate), and as long as the officer’s request for field sobriety tests is supported by the
requisite reasonable suspicion (ar, in Oregon and Colorado, by the requisite probable cause).21
In reaching this conclusion, courts gererally rely on the rule that a lawful ly-aiTested suspect has
no costitutional right to withhold blood and tisse samples or to refuse to demonstrate the

physical daracteristics of their body .22

McCormick does not dispute any of this; indeed, his brief does not discuss any of this.
Instead, he asserts that it does not matter ifhe was legally obliged to perform the field sooriety
tests. McCormick relieson Elson v. State for the proposition thet the government can not rely on
evidence of a defendant”s refusal to consent 1o a search, regardless of whether the search is leggl

or illepl .23 in Elson, the supreme court ruled thet, even when a search is ultimately shown tobe
lepl, the government should not be allowed to rely on evidence that the defendant refused to
consent 1 the search. The court reasoned trat ifevidence of the defendant™s non-cooperation
were alloned, this might "inhibit individuals from exercising the right to refuse consent t some

future illepl search’*.24
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But inSrala v. Anchorage2” this court held that Elson did not apply t a case very similar
to McCormick™s. The defendant in Srala was arrested for driving while intoxicated and later
refused to allov” a blood test. At triEl, the government introduced evidence of the defendant™s
refisal. On appeal, the defendant argued that introductiion of this evidence was barred by Elson,
but this court ruled that EIson was distinguishable from Srala’s case:

The present case is readily distinguishable from Elson. In contrast to Elson, a person leally
arrested for driving w'hile intoxicated does not have a fourth amendment righit to refuse a breath
or blood test. The only fourth amendment right such a person has is the right to be free of arrest
on less than probable cause, [citatias amitted] Consequently, [the govermment™s] comment on
the refusal of an offered blood test does not ciilll the exercise of fourth amendment rigts. Srala
was lawfully under arrest for DW1 and had no constitutional right to refuse a search incident to
his arest aimed at establishing his blood alcohol leel. See Selunerber v. California, 384 U.S.
757, 86 S. Ct. 1826, 16 L. Ed. 2d 908 (1966). To the extent that Srala had a right © refuse a
blood test, ... that rigit was a limited statutory nigtt, [citatios onitted] Evidence of his refusal
thus did not amount to an impermissible comment on the exercise of a constitutional ngt.

Srala, 765 P.2d at 105.26

We applied similar reasoning in Svedlund v. Anchorage22, where we upheld tre
constrtutioelity of a municipal ordinance making ita crime for a person lawfully arrested for
DWI torefuse to take a breath tet. We concluded that this law did not violate a motorist™s Fourth
Amendment rigts because the breath test s a search incident t arrest —and thus, 1fthe motorist

is lawfully arrested, the motorist has no Fourth Amendment right to assert.2”

Using Srala, Burnett, and Svedlund as quides, even if field sobriety tests are a "'seard”, it
appears that McCormick®s only Fourth Amendment rigit was the right not to be asked to perform
field sobriety tests unless the surrounding circumstances had already given the officer a
reasonable suspicion that McCormick was driving while intoxicated. And 1fMcCormick had no
constitutional right © refuse to perform the field sobriety tests, then the constirtution did not bar
the government from introducing evidence trat McCormick refused the tests. The admission of
this evidence would not ciill the future assertion of constitutional rights, because no
constitutional right is at IssLe.

We admit thet this issue iscomplex and trat the resolution we have indicated here may not be
entirely free from doubt. But we conclude thet we need not resolve this isste in McCormick®™s
cae. As we indicated before, McCormick™s briefing of this question IS extremely tere. He
devotes precisely one paragraph to this ettire search and seizure isske. And although he cites
Elson, he does not mention Srala, Burnett, or Svedlund.

Given the complexity of this isse, we find that McCormick™s briefing is inadeguate to allow
meaningful review. Accordingly, we deem the issue Waived.2”

In addition t© his constitutional challenge, McCormick also argues trat evidence of his
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refusal 1o take the two field sobriety tests should have been excluded under Evidence Rule 403
because itwas more prejudicial than probative. McCormick contends thet this evidence was
utfairly prejudicial because "there was a real danger tat the jury [might conclude] that
McCormick"s refusal to perform balance tests indicated trat he was intoxicated.

This asserted "unfair prejudice” s, In fact, the proper probative value of the evidence.
McCormick™s refusal to perform the balance tests does not directly tend to prove his intoxication,
but itdoes tend to prove McCormick™s belief that he would be unable to satisfectorily” perform the
tests. From McCormick®™s refusal to take the two field sobriety tsts, the jury could reasonably
infer tret McCormick believed he was under the influence of Intoxicants.

This inference was not "prejudicial’ for purposes of Evidence Rule 403. To the extent that
McCormick®s refusal to perform the field sobriety tests suggests that McCormick was conscious
of his own intoxication, this evidence does not "Jtend] to suggest decision on an improper
besis’.30 Rather, this inference was a proper subject for the jury®s consideration.

For al of the above reasons, we hold the admission of evidence thet McCormick refused to
perform the firal two field stbriety tests does not require reversal of McCormick®s conviction.

Did the district court violate McCormick's right to due process when the court ordered
McCormick to turn over a portion of McCormick's blood sample to the Municipality so
that the Municipality could test the blood for alcohol content?

Shortly after McCormick®™s amrest, his blood was drawn at an Anchorage hospital. Several
months later, the Municipality obtained a search warrant to test McCormick®s blood sample. The
Municipal ity served this warrant on the hospital, only to discover that McCormick®s attormey had
earlier directed the hospital to send the entire blood sample t a laboratory in Colorado. At the
Municipality™s request, the district court ordered McCormick to relinquish any unused portion of
the blood sample 1 the Municipality. The Municipality tested the blood and introduced the test
result atMcCormick®s trial. On agppeal, McCormick argues thet the district court violated his rigt
o due process when the court ordered him to relinguish the blood to the Municipality.

McCormick™s argument is premised on two legal principles. First, motorists arrested for DWI
have a due process right to have a sample of their blood preserved so that this blood will later be
available as a potettial means of rebutting the govermment™s evidence that the motorist was

intoxicated or had a blood-alcohol level of .10 percent or greater.” Second, unless the motorist
chooses to have blood dramn, the government has no authority to draw blood from them.32

Based on these principles of law, McCormick argues thet motorists who choose to have a
sample of their blood drawn should not have 1o face the possibility thet the government will later
ootain and test a portion of this blood sample. McCormick contends that motorists will be
deterred from exercising their due process rigit to have a sample of treir blood preserved if they
know thet this blood may one day become available to the government. According to
McCormick, ifoourts are allowed to issue subpoenas and search warrants for the blood, this will
"have a severe chilling effect on the exercise of [anotorist™s] constitutional due process rigts'.
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McCormick®s argument isanswered by this court™s decisions in Cunningham v. Stated and
Birchv. Stated.

The defendant in Cunningham was arrested for driving while intoxicated. After he
submitted t a breath test, he was informed thet he had a rigit t an independent blood st
Cunningham exercised this ngt, he was transported to a hospital, where his blood was drawn
and stored. Later, the State of Alaska obtained a search warrant for this blood; a state laboratory
tedmician tested the blood for alcohol content, and the test resukt was used against Cunningham

athis trial 5

On appeal, Cunningham argued that when a motorist exercises the rigit to an independent
blood test, the resulting blood sample should be used only for the motorist™s benefit and the State
should not be able to obtain access to the blood. We rejected this argument. We noted thet a
motorist™s right t an "'independent’ blood test does not mean that the resulting blood sample s
privileged; rather, itmeans thet the motorist is entitled to have the sample tested by people and

methods that are not subject t government manipulation.36 We further noted thet, although
Alaska statutes forbid the government from obtaining a blood sample from a non-consenting
motorist, no statute bars the government from using court process to dbtain and test the blood

sample of amotorist who does consent to ablood test.37

In Birch, the facts were similar to Cunningham except that the attested motorist consulted
an attomey before deciding to have a blood sample d-awn and preserved. On gppeal, Birch
argued thet the resulting blood sample was protected by the attomey-client privilege, but we
rejected this argurent. We held that, although the attomey-client privilege would protect the
results of any defense-initiated testing of the blood sample, the sample rtelfwas not privilegd.
Thus, Ifthe court issued a search warrant for the bio »d, the government could seize a portion of

the sample, test it, and use the results against the motorist.38

McCormick"s case is different from Cunningham and Birch in one respect. McCormick®™s
blood sample was not In the hands of a hospital or other third party; rather, itwas being held by a
laboratory hired by McCormick®s attormey. But in Morrell v. State, the Alaska Supreme Court
held thet a defense attomey has no privilege t take delivery of physical evidence from third
parties and then withhold the physical evidence from the government.39 Based on this court’s
decisions in Cunningham and Birch, and based on the supreme court™s decision inMorrell, we
hold tret the district court acted lavfully when itordered McCormick®™s attormey .; surrender the
unused portion of the blood sample so that the blood could be tested by the Municipality.

Did the district court violate McCormick®s right to due process when the court
prohibited McCormick®s attomey from arguing to the jury that the government®s blood
sample might have been tainted, or its alcohol content altered, while the blood was In the
possession and control of McCormick™s agents?
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As explained above, dortly after McCormick®s arrest, his blood was drawn atan Anchorage
hosprtal. A few days later, at the direction of McCormick®™s attormey (and unbeknownst to the
Municipality), the blood was shipped 1 a laboratory in Colorado so that it could be tested by
defense exerts. Several months ke, when the Municipal ity discovered that the blood was gone,
the Municipality applied for a court order directing the defense attomey t retum the blood t©
Anchorage so that it could be tested by the Municipality. At McCormick®s trial, the Municipality
introduced the result of this second blood test. That blood test showed McCormick®™s blood
contained .125 percent alcdhol.

As the parties were preparing for opening statements at McCormick®s tril, the defense
attomey asked the trial judge to preclude the Municipality from introducing evidence of this
blood test. McCormick®s attormey argued tret, because the blood had been in the possession of
the Colorado laboratory for saveral months, the Municipality could not establish a proper chain
of custody for this evidence. The defense objection was based on Alaska Evidence Rule 901(a).
This rule states that "“whenever the prosecution in a criminal case offers ... [physical] evidence
which isof such a nature ... as to be susceptible to adulteration, contamination, modification, ..
cr other changes in form attributzble o accident, carelessness, error or fraud”, the prosecution
must, as a foundational matter, “‘demonstrate [t a] reasonable certainty that the evidence is ...
free of [thes2] possible taints'.

Defense Attorney : I would move to ... to exclude evidence related t the blood on the
assumption that the prosecution s not going to be able to provide any kind of evidence with
respect to the chain of custody of the blood once it [was sent to Colorado] untal itwas retumed to
[Anchorage], and to ensure .. [tre] integrity [of the] blood sample. ... Our position would be tret
[tre blood evidence] simply shouldn™t come in because the prosecution is going to be unable ©
lirk the chain of custody [during this] time [.]

Now, the court could erther do one of two things, I suppose. [The court could rule] that since
[tre blood] was sent out [of state] at the request of the defense, ... perhaps that should excuse the
prosecution from establishing tre integrity of the sample between the time that it kft
[Anchorage] and the time thet itwas returmed 10 months later. Or, the court could preclude ©?
prosecution from seeking t adnit it But I just wanted to get a ruling on [this issue] now,
because If the court s inclined not to allow the blood [evidence] -.. based on tat [chain of
custody] 1sste alorne, ... then ... I'dask for an order precluding the prosecution from even talking
about the blood in [treir] opening [staterent].

The real isste here s just whether or not the [blood] test evidence [will] be adnissible over
[our] objection [based on] the lack of chain of custody.

The tril judge ruled tret, given the facts of the case —partiaularly, the fact trat the blood had
been sat to Colorado at the behest of McCormick®s attomey and had been stored there iIn the
custody of a laboratory hired by the defense attormey —the Municipality would be excused from
establishing the integrity of the blood sample during the months itwas in the custody of the
defendant™s agents.
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The Court:Ifind [tet the blood evidence] will be [admissible]. 1find [tret] itshould be. ...
| find thet, because the only ettity that would be able t address the issue of [the integrity of the
blood sample] i [uder] the cottrol of [the defense attormey] and Mr. McCormick, [te
government] does not have to address the issues of chain of custody with respect to the time [the
blood sample] kft the [Anchorage hospital] lab and the time itcame back to the leb. ... They
should not be put in the position of having 1 necessarily fill thet lirk of the chain, because it

wasn™t achain lirk thet they put in place in the first place.

This issle came up again when the defense attomey was delivering his summation to the jury.
During his summation, McCormick®s attomey attempted to cast doubt on the validity of the
Municipality™s blood test by pointing out thet the jury had heard no evidence concerning the
methods used to preserve the blood during ts transportation and s months of storage and
handling in Colorado. The municipal prosecutor immediately objected:

Defense Attorney :Now, the blood test. What we have is a situation where Mr. McCormick
had his blood drawn willingly. He was requested to do s0, and he did it And the blood was
shipped out of state. We don*t know what itwas — [.] - [Ithas been] stipulated thet it’s the same
blood thet came back, but we do not know what happened t the blood while 1t was gore.
Absolutelyno ..

Prosecutor : I dbject to this, Your Honor ...

The Court:Sustained.

McCormick"s attormey offered no counter-argument at the time. However, after the parties
completed their summations to the jury, the defense attomey responded to the court™s ruling:

Defense Attorney : [An] i1sse, Your Honor, [tret] | wanted t bring up is there was an
objection during my closing [argurent], when lwas attempting to argue that nobody knows what
happened to this ... blood while itwas at the lab out of State.

The Court:Yes.

Defense Attorney :And my understanding of your prior rulings on this isste is that you were
going 1 instruct the jury thet ... [the] blood sample that was sent out of the state was the same
sample trat came back ... to [Anchorage]. But ... I did not understand there to be any preclusion
from arguing as to what may or may not have happened to thet sample In the interim.

The Court : ... Inmy view, there was a preclusion as 1o ... what was done t [the blood] a
the lab [In Colorado]. .. [The prosecutor] requested [tret], If [the integrity of the blood sample
was going 1o be disputed], then we"d need to get into the issue of your sending itout [of State],
thet you sent out two samples instead of one, that the lab was [of your choosing] — iIf there was
some problem with what the lab did, It’s because itwas a lab that you selected, [whether] you ...
selected a good lab or a bad lab. All of those sorts of issues were precluded by besically saying
thet this is the same sample that came back [to Anchorage], and we"re not going to discuss what
happened [to the blood] when it...went aut, or ...what happened [when] itwas out of state. So,
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- Inmy view, ... there was a preclusion of discussion of those isses. And maybe that wesn™t as
clear as it should have been, but tret was ... part and parcel of [my ruling] — all of thet kall of
wex.-

Defense Attorney :Okay. All ngit. 1 dich*t understand thet t be the case. That"s why |
started arguing 1o that effect.

The Court:All ngit.

On appeal, McCormick argues that the trial judge™s ruling denied him due process of law.
McCormick contends tret, because the Municipality relied on the result of the Anchorage blood
tet, McCormick was entitled toattack that test result by pointing aut, first, that the blood sample
was tested many months after kwas drawn from McCormick™s body, and second, thet the
Municipality failed to present evidence conceming the precautions (if any) that were taken ©
ensure the chemical integrity of the blood sample during this tine.

From the portions of the record quoted above, itisclear that McCormick did not presenve this
ISSle in the district court. At the beginning of trial, McCormick®s attormey attempted to exclude
the blood evidence, arguing that the Municipal ity would be unable to prove that the blood sample
had not become tainted or altered during the many months thet itwas in the hands of the defense
attormey™s agents (the Colorado laboratory). But the trial judge excused the Municipality from
esteblishing the integrity of the blood sample during the months trat it was in Colorado. The

Judge noted thet the break In the chain of custody was caused by McCormick, and that the blood
was held in the custody of the defendant™s agents. McCormick has not challenged this ruling on

gopeal.

At the end of trial, the defense attomey attempted to use this ruling against the government ~
by asking the jury to view the Municipality®s blood-test evidence with suspicion because the
Municipality had introduced no evidence to establish the integrity of the blood while it was
stored in Colorado. The trial judge sustained the prosecutor”s objection to this argurent. When
McCormick®s attormey later asserted that his argument had been proper, the trial judge responded
et the defense attomey™s argument was precluded by the earlier chain-of-custody ruling.
Hearing this, the defense attomey did not disagree with the trial judge, nor did he seek
reconsideration of that prior ruling. He merely stated, "Okay. All ngit. 1 didh*t understand thet t©
be the case."'

In other words, McCormick"s attomey never told the trial judge that he believed the jude™s
ruling was wrong, nor did he assert that the judge had imposed an unconstitutional restriction on
McCormick®s argument to the jury. McCormick thus failed o preserve an objection to the trial

Jude™s ruling regarding the scope of his argument.” This being s0, McCormick can prevail on
appeal only 1fhe demonstrates thet the trial judge™s rulingwas plain error .41

We find no plain error here. The trial judge ruled at the beginning of McCormick®™s trial thet
the Municipality would be excused from establishing the integrity of the blood sample during its
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transportation to and from Colorado and during t® many months that itwas stored there by a
laboratory working under contract for the defense attormey. In reliance on this ruling, the
Municipality did not introduce evidence pertaining to the shiprent, storage, and testing of the
blood sample during its Colorado sojoum. Then, in firel argument, the defense attomey tried to
take utfair advantage of this ruling — by arguing t the jury that they should view the
govermment®s evidence with suspicion because the government made no attempt to account for
the Integrity of the blood sample while itwas in Colorado.

We are not saying that McCormick had no right to question whether the blood sample might
have become tainted while itwas In the hands of his own agents. But McCormick chose not to
Irtagete this isse. Instead, he accepted the trial judge™s ruling tret the government was excused
from establishing the integrity of the sample during those months. McCormick implicitly
concedes that the ruling was correct ar, at lesst, that it was a proper exercise of the judge®s
discretion. Under these circurstances, the trial judge did not violate McCormick™s rigit t©
procedural faimess when he precluded McCormick from attacking the sufficiency of the
govermment”s proof on this issue during firal argument.

Does the mandatory forfeiture provision of AMC §9.28.020(C)(5) violate state law?

At McCormick®s sentencing, the district court ordered forfeiture of the motor vehicle he
drove while intoxicated. This forferture was ordered pursuant © AMC § 9.28.020(0)(5)(b), an
ordinance that governs sentencing for the municipal crime of driving while intoxicated. This
ordinance declares that ifa defendant has previously been convicted of driving while intoxicated
(or breath-test refusal) within the preceding ten years” and if the defendant has any interest in
the vehicle trat was used In the commission of the offense, the court Sall order forferture of the
defendant”s interest in the \ehicle.

McCormick claims trat this provision of municipal law violates the Alaska Constitution. He
points out ttet, when a defendant s convicted of DW I under state law, the sentencing court has
the power to order forferture of the defendant™s vehicle only if the defendant has previously been
convicted two or more times.43 Moreover, while the sentencing court has the power to order
forferture of the defendant”s \ehicle, forferture is not mandatory.44 B ased on these differences in
the sentencing provisions of state and municipal law, McCormick argues trat the municipal
forferture provision violates tre rule thet state law takes precedence over municipal law.

McCormick relies on the Alaska Supreme Court"s decision in Kodiak v. Jackson.45 in
Jackson, the supreme court struck down a provision of a municipal assault statute which
required a mandatory minimum sentence of imprisonment for a person convicted of assaulting a
police officer. The court held that this mandatory minimum punishment was Inconsistent with the
power to suspend sentences of Imprisonment given to sentencing judges by state statute (AS
12.55.080 - 085)46 McCormick argues that the rule applied in Jackson likewise calls for
invalidation of the Anchorage forferture provision.
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However, Jackson mtself recognizes that a municipal ordinance is not necessarily illgpl
simply because it is inconsistent with state law. Rather, as Jackson acknowledges, the tne test is
whether the municipal ordinance s irreconcilably at odds with state law, so that enforcement of

the municipal provision defeats tre operation of state law.47

That B not the case here. The Alaska Leg; .ure has enacted AS 28.35.038, which
seecrfically provides thet, “notwithstanding other provisions of [Title 28], a municipality may
adopt an ordinance providing for the impoundment or forferture of a motor vehicle ... involved in
the commission of [DWI or brea n-test refusal ], and thet such an ordinance "is not required tbe
consistent with [Trtdle 28 of the Alaska Statutes] or regulations adopted under [tret] tithe'.
Because the legislature has explicitly granted municipalities the power to enact forferture
ordinances tret are inconsistent with the corresponding provisions of state law, municipalities do

not violate state law when they exercise this power .48

McCormick presents an aktermative argument. He contends ttet, even though AS 28.35.038
may authorize municipalities  impose harsher forfertures than would be Imposed under state
law for the offense of driving while intoxicated, AS 28.35.038 only authorizes municipalities ©
ignore the provisions of Title 28 and the state regulations promulgated un &r it The statute s'ys
nothing about authorizing mnicipalities to ignore the provisions of Title 12 ~ gecifically, te
provisions of AS 12.55.080 and 085 trat empower sentencing judges to suspend the imposition
or the execution of sentence.

It is tne that AS 28.35.038 does not speecifically mention these two provisions of Title 12.
However, the statute must be interpreted in the comtext of the various DW I and breath-test refusal
statutes contained INAS 28.35. As we recently stated,

The guiding principle of statutory construction is 1o ascertain and implement the Intent of the
legislature. When a statutory provision s part of a larger framework, even seemingly
unambiguous language must be inteipreted in the context of the other portions of the [whole].
MillIman v. State, 841 P.2d 190, 194 (Alaska App. 1992).

Sakeagak v. State, 952 P.2d 278, 284 (Alaska App. 1998).

With regard to the offenses of driving while intoxicated and refusing t submit to a breath
test, the Alaska Legislature has enacted a series of escalating mandatory minimum punishments
(both imprisonment and fires) fai al offenders, even first offenders. Thus, for these two crimes,
the legislature has taken away a sentencing court™s power to suspend imposition of sentence and
has substatially abridged a sentencing court™s power to suspend execution of sertence.

Municipalities are gererally authorized under AS 28.01.010 to enact traffic laws consistent
with Title 28. Because of this authorization, a municipality does not violate the sentencing
provisions of AS 12.55.080 - 085 if it follows tre lead of the Alaska Legislature and enacts
mandatory jail sentences and mandatory fines for the offenses of DW 1 and breath-test refusal.
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We must interpret AS 28.35.038 against this backdrop. Had the legislature never enacted AS
28.35.033, municipalities would 4ill be authorized to impose wehicle impoundments and
forfertures for the offenses of driving while intoxicated and refusing a breath test, providing these
impoundments and forfertures were consistent with the corresponding state peralties. By
enacting AS 28.35.038, it appears trat the legislature intended to authorize municipalities t©
impose impoundments and forfertures for these two offenses thet are harsher than those that can
be imposed under state law.

In his brief © this court, McCormick suggests that the firal sentence of AS 28.35.038 was
not intended to authorize municipalities to impose harsher penalties than the ones provided under
state law. McCormick suggests instead trat the purpose of that firal sentence was to authorize
municipalities to make impoundment and forfeiture of wehicles a part of the punishment for
violations of municipal DW I and breath-test refusal laws.

McCormick®s interpretation ignores AS 28.01.010, which authorizes municipalities to enact
their own traffic laws, so long as those laws are consistent with state law. As indicated above, we
believe trat even IFAS 28.35.038 had never been enacted, municipalities would have been
authorized to enmact sentencing provisions for DWI and breath-test refusal that included
discretionary forferture of \ehicles.

McCormick™s interpretation also overlooks the first sentence of AS 28.35.038, which declares
that municipalities may adopt ordinances “‘providing for the impoundment or forfeiture of a
motor vehicle ... involved In the commission of an offense under AS 28.35.030, 28.35.032, or
an ordinance with elements substantially similar to AS 28.35.030 or 28.35.032."" That Is, AS
28.35.038 not only authorizes municipalities t adopt ordinances for the forferture of a vehicle
used in violation of a municipal DWI or breath-test refusal law; the statute also expressly
authorizes municipalities to adopt ordinances for the forferture of vehicles used in violation of
the state DW I or breath-test refusal lans.

Given this legislative context, we conclude that the purpose of the firal sentence of AS
28.35.038 s to authorize municipalities to enact vehicle impoundment and vehicle forfeiture
laws thet are harsher than their state-lav counterparts. We further conclude that these harsher
penalties can include the mandatory forfeiture of a vehicle involved in erther the offense of
driving while Intoxicated or the offense of breath-test refusal. The legislature has enacted
mandatory minimum punishments for these two offenses, thus restricting the courts” authority
suspend sentence for these two crimes. Given this legislative policy, and given our conclusion
that the firall sentence of AS 28. 35.038 was intended to authorize municipalities to impose even
more onerous impoundments and forfertures, we conclude tat the legislature™s failure to
specifically mention AS 12.55.080 - 085 in the wording of AS 28.35.038 does not manifest a
legislative intent © bar nunicipal ities from enacting mandatory forfertures.

McCormick raises two firal attacks on the mandatory forferture provision. First, he notes that
his vehicle was worth more than $ 5000, and that he received a separate fire ($ 1500 with $ 750
suspended). McCormick therefore argues that he was subjected to a total monetary penalty
exceeding the maximum fine for driving while intoxicated ($ 5000). We rejected this same
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$=P4932*169 argument in Hillman v. Anchorage.49 T Hillman, we held that a wehicle
forferture is not the equivalent of a fire, nor is a vehicle forferture to be combined with a fire for
purposes of determining whether a defendant™s fire exceeds the $ 5000 limit. We reaffirm our
decision inHillnian.

Second, McCormick assarts thet forfeiture of a $ 5000 vehicle is grossly disproportionate t©
the offense of driving whi le intoxicated, and thet therefore the forferture represents an "'excessive

fire" of the kind prohibited by tre Eighth Amendment .

InHillman, we held thet forfeiture of a vehicle worth $ 8000 did not represent an excessive
punishment for a defendant convicted of his third DWI. We noted that the Ohio courts had
upheld the forfeiture of a \ehicle valued at between $ 23,000 and $ 30,000 when the

defendant$=P7021*48 was convicted of his fourth DWI .~ Here, McCormick is a repeat DW I
offender who has suffered forferture of a vehicle worth $ 5000. This forfeiture is not so "'grossly
disproportionate” as to run afaul of the Eighth Amendment.

Conclusion

The judgement of the district court iISAFFIRMED.
DISPOSITION

The judgement of the district court is AFFIRMED.

OPINION FOOTNOTES

1AS 2835032 eg reads: ""The refusal of a person to submit to a_chemical test authorized under AS
28.33.031(a) or AS 28.35.031(a) or (q) is admissible evidence in a civil or criminal action or proceedinc
a,nsm? outof an act ahe,ged to have been committed by the person while operating ... a motor vehicle or...
aircraft or watercraft while intoxicated.

2574 P.2d 1285 (Alaska 1978).
35ee id. at 1288
4SLA 1980, ch. 129, §12.

5 We note that courts from other states have reached this same on,clasion. See, ?qul State v,
Wright, 116 N.M. 832, 847 P.fd 12S14’ 16-17 (N.M. App. 1993), cert, aenled, 117 N.M. 121, 869 P.2d
820°(N.M. 1994); City of Seattle v. Stalshroten, 138Wn.2d 227, 978 P.2d 1059, 1064 (Wash. 1999)

6 Alaska Constitution, Article I, Section 9.

7 State V. Fish, 321 Ore. 48, 893 P.2d 1023 (Or. 1995): State V. Gilmour, 136 Ore, App. 294, 901
P.2d894 v r. App. 1995); State v. Green, 68 Ore. App. 518,684 P.2d 575 (Or. App. 1984).

8See State v. Nielsen, 147 Ore. App. 294, 936 P.2d 374, 379-380, 382-83 (Or. App. 1997).
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9 See State v. SuEenor Court, 154 Ariz. 275, 742 P.2d 286, 289 gArlz Apﬁ 1987); State v. Ta Ior
648 So. 2d 701, 704 la, 1995); People v. Roberts, 115 . AB d 451, 4534,

Dec. 16 (Il App. 1983); Commonwealth v, Blais, 428 Mass 701 N.b.2d 314 318 Mass. 19983 ("It
s well-settled” that roadside sobriety tests are considered analogous to physical (as o 0se
testlmonlal) evidence."); State v. Wright, 116 N.M. 832 867P2d 1214, 12151 XNM App &stmg
cases State v. Hoenscheid, 374 \/\/2d 123 130 1S.D. 1985% Farmer v. Commonvveat
ng 7 404 SE.24 371, 373 (Va. Ap f(flty of Seattle v. Stalshroten, 138 Wn.2d 227 978P2d
1059, 1062 (Wash. 1999): Statev Ma ick, 210Wis. 2d 427, 565 N.W.2d 245, 246-43 (Wis. App. 1997).

10604 P.2d 1106 (Alaska 1979)

111d. at 1107-08
12 See Miranda v. Arizona, 334 U.S. 436, 8 S. Ct. 1602 16 L. Ed. 2d 694 (1966).

13 Palmer, 604 P.2d at 1109

14 See the cases listed in footnote 7, supra.

15 State v. Nagel, 320 Ore. 24, 880 P.2d 451, 455 (Or. 1994); State v. Lowe, 144 Ore. App. 313,
926 P.2d 332, 334 (Or. App. 199).

16 Leslie v. State, 711 P.2d 575, 576-77 (Alaska App. 1986,

17 See State v. Superior Court, 149 Ariz. 269, 718 P.2d 171 176 Ariz. 1986% People v. Carlson,
677 P.2d 310 316-17 (Colo. 1984); State v. Lamme, 19 Conn. A d 1372 1374 Conn
A 1989 aff'd, 216 Conn. 172 579 A.2d 484 (Conn, 1990 Statev Ta lor, 648 So. 2d 701, 7
tatev Golden, 171 Ga. A 27 318 S.E.2d 693, 6 f? 984); State v. Wyatt 67 aw
687P2d 544, 550 54(Haw 1  State v, Ferreira, 133 Idaho 4,988P.2d 700, 7 élga oAp£)
1999) State v. Stevens, 394 N W.2d 388, 33091 (lowa 1989) cert, denjed, 479 U.S. 1057 93 L. Ed
986, 107 S. Ct. 935 §1987) Statev Little, 463 A.2d 615, 61 1983): Commonwealth v. Blais, 428
Mass 204 701 N.E.2d 314, 316-17 ﬁMass 1998); Hulse v. State, 1998 T 108 %1 P2d 1653 86-87 289
Mont. 1 (Mont. 1998); Dixon v, State, 103 Nev. 272, 737 P.2d 1162, 116364 (Nev, 1987); People v.
Califano, 255 A.D.2 70)1 680 N.Y.S.2d 700, 701 (N.Y. App. 1998); State v. Gray,; 150Vt 134, 552 A.2d

1190, 1163°% (it 1988

18 State v. Nagel, 320 Ore. 24, 880 P.2d 451 (Oregon 1994), and People v. Carlson, 677 P.2d 310
(Colorado 1984).

19 See Terry v. Ohio, 392 U.S. 1,88 S. Ct. 1868 20 L. Ed. 2d 889 (1968).

20 See Superior Court, 718 P.2d at 176, Lamme, 563 A.2d at 1374; Taylor, 648 So. 2d at 703;
Blais, 70L N.E.2d at 317: Hulse, 9L P.2d at 8-87: County of Dane v. Campshure 204 Wis. 2d 27,
552 N.W.2d 876, 878-79 (Wis. App. 1996).

21 See Superior Court, 742 P.2d at 288; Taylor, 648 So, 2d at 703-04; W att 637 P.2d at $49;
Blais, 701 NE2d at 317: State v. Wright, 116'N.M. 832_867 P.2d 1214, (NM. App. 199
Stalshroten, 978 P.2d at 1062; Campshure, 552 N.W.2d at 878-79

22 See, e9q7 Superior Court, 742 P.2d at 289; State v. Burns, 661 So. 2d 842, 849 (Fla. App. 1995);
Stalshroten, 978 P.2d at 1062

23659 P.2d 1195, 1199 (Alaska 1983).
241d. at 1199,
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25765 P.2d 103 (Alaska App. 1983).

26 See als% Burnett v. Anchorage, 678 P.2d 1364, 1369-1370 %Alaska APp' 1984) (rejecting the
contention that EISon bars the government from relying on evidence that a lawfully arrested defendant
refused to take a breath test).

27671 P.2d 378, 384 (Alaska App. 1983).

28 See id. See also Jensen v. State, 667 P.2d 188 (Alaska App. 1983) (upholding the
constitutionality of a nearly identical state statute).

29 See Katmailand, Inc. v. Lake and Peninsula Borough, 904 P.2d 397, 402 n.7 %Alaska 1996);
Wren V. State, 577 P.2d 235, 237 1.2 gAlaska 1978;; Kristich V. State, 550 P.2d 796, 804 (Alaska 1976);
Lewis V. State, 469 P.2d 689, 691-92 (Alaska 1970).

30 Commentary to Evidence Rule 403, fifth paragraph.

A 311 98862% Snyder V. State, 930 P.2d 1274 (Alaska 1996); Anchorage V. Serrano, 649 P.2d 256 (Alaska
pp :

32 See State v. Pen a, 684 P.2d 864 éAIaska 1984). The Pena decision was later modified by the
enactment of AS 28.35.035, hut this statute does not apply to McCormick's case.

33768 P.2d 634 (Alaska App 1989).
34825 P.2d 201 (Alaska App. 1992).

35 Cunningham, 768 P.2d at 634-35

36 See id. at 636.

37 See id.

38 Birch, 825 P.2d at 902-03

39575 P.2d 1200, 1210-11 (Alaska 1978).

40 Hagans, Brown, & Gibbs v. First Nat'l Bank of Anchorage, 783 P.2d 1164, 1166 n.2 (Alaska
1989) ("'IsSues not gro e3r(|5y4ra|sed .. at trial are not properly before this court on appeal.”); Wettanen v.
Cowper, 749 P.2d 362, 364 (Alaska 198)

41 Burford v. State, 515 P.2d 382 383 SAIaska 1973); Lumbermens Mutual Casualty Co. v.
Continental Casualty Co., 387 P.2d 104,109, 111-12 (Alaska 1963).

42 AMC § 9.28.020(E)(4) limits relevant convictions to those within the ten years preceding the date of
the present offense.

43 See AS 28.35.036(a).

44 See AS 28.35.036(c).

45584 P.2d 1130 (Alaska 1978).

46 1d. at 1133

A71d. at 1132 (quoting Jefferson v. State, 527 P.2d 37, 43 (Alaska 1974)).
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48 For the same reason, the Anchorage forfeiture provision does not violate AS 2801.010(a

states that "ga] mummpah(tjy may not enact an ordinance that is inconsistent with the provisions o(f
or the regulations adopted undér this title."

49 A1 P.2d 211, 217 (Alaska App. 1997).

50 See Alexander v. United States, 509 U.S. 544, 558-59; 113 S. Ct. 2766, 2775-76; 125 L. ﬁd. 2d

441 {1993) ngolding that éréé)ersonam forfeitures are limited by the Eighth Amendmente_; Harmelin v,
Michigan, 501 U.S. 957, 996-1006; 111 S. Ct. 2680, 2702-07, 115 L. Ed. 2d 836 (1991) (interpreting the
Eighth"Amendment to forbid only "extreme sentences that are grossly disproportionate to'the crime™).

51 Hillman, 941 P.2d at 217.

which
)this title
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JUDGES

. Before: Mannheimer and Stewart, Judges, and Rahinowitz, Senior Supreme Court Justice* . (Coats,
Chmeu%e not gartml ating.)
AUTHOR: STEWAR

OPINION

MEMORANDUM OPINION AND JUDGMENT
STEWART, Judge.-

Darryl Bingaman pleaded no contest to diving while intoxicated (DWI) under Anchorage
Municipal Code 8 09.28.020. He received a seventy-day term to sene and a $ 1,200 fire to pay.
Since he had prior$=P7021*2 DW1 convictions, the \ehicle that Bingaman was driving on
December 15, 1995, was forferted under the mandatory provisions of the municipal forferture

ordinanceJ Bingaman argued in the district court that the forferture requirement was illegl
because itwas a violation of equal protection. He also claimed that the combination of the fires
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imposed and tre forferture violated the excessive fire clauses of both the Alaska and the United
States corstatutions. On gppeal, he also argues thet the munic.pal forferture ordinance was fatally

inconsistent with state law.2 We conclude thet Bingaman®s arguments fail, and affirm.

Discussion
Excessive fire

Bingaman contends that the forfeiture of his \ehicle, worth about $ 18,500 according to
pleadings in the district court, in conjunction with the $ 1,200 fine imposed constitutes a
prohibited “'excessive fine” within the meaning of the Eighth Amendment t the United States
Constrtution and article 1, section 12 of the Alaska Constitution. He asks us to reconsider our
decision inHillman v. Anchorage” where we upheld the municipal forfeiture ordinance against
a similar attack. The only factor that distinguishes Bingaman®s case from Hillman is that
Bingaman"s \ehicle was apparently worth more than the vehicle in Hillman.

In Hillman, we were persuaded by the decision in State v. Ziepfel * where the Ohio Court of
Appeals upheld forferture of Ziepfel™s vehicle (a motorcycle valued at more than $ 23,000)
against his claim that forferture of this vehicle constituted an “excessive fire'’ under the Eighth
Amendment.$=P7021*4 That court concluded thet Ziepfel™s case did not present "'one of those
rare situations where the forferture is so grossly disproportionate to the offense as to constitute an

excessive fire'S

Bingaman hes advanced no convincing reason for us o reconsider Hillman. The totl
amount of Bingaman®s fire and forferture is less than Ziepfel”s. Therefore, we reject Bingaman®s
contention that the application of the forferture ordinance in his case violates the excessive fines
provision of the Eighth Amendment to the United States Constitution and article I, section 12 of
the Alaska Constitution.

Our decision in Hillman also rejected Bingaman™s contention here that the maximum fine of
$ 5,000 for violation of AS 28.35.030 establishes an upper limit for a fire and forferture under a
municipal prosecution.” Accordingly, we reject trat claim as vell.

Equal protection

Bingaman argues that the gpplication of the municipal forferture ordinance violates egual
protection under state and federal law because the municipal ordinance mandates forferture for an

offender with Bingaman®™s history, while under state lav, forferture is discretionary™ But in

Wester v. State,” the supreme court rejected Wester™s claim that his prosecution under a state
statute tret provided a more severe penalty than a municipal ordinance that also applied to his
conduct violated equal protection. "'A defendant has no constirtutional right to elect which of two
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aoplicable statutes shall be the besis of his indictment and prosecution.™9 Bingaman®™s prosecution
under the municipal code does not violate equal protection.

Conflict with state law

Bingaman argues that the municipal forferture provisions exceed and are inconsistent with
sentencing limits st by state law. Arst, Bingaman relies on Kodiak v. Jackson, 10 which struck
down the portion of a municipal assault ordinance that required a mandatory minimum term to
serve because the required minimum was Inconsistent with the power of judges to suspend
sentences. il He maintains that the required forferture under the municipal forferture ordinance B
inconsistent with the permitted forferture under AS 28.35.038. We addressed and rejected tre
arguments Bingaman raises inMcCormick v. Anchorage, 2000 Alas. App. LEXIS 9, P.2d ,
Op. No. 1658 (Alaska App., January 28, 2000).

But Jackson recognizes trat inconsistency alone does not mandate a conclusion of illeglity.
The ultimate question is whether the enforcement of the municipal ordinance frustrates the

operation of state law. 12

Alaska Statute 28.35.038 specifically permits the adoption of a municipal forfeiture
ordinance that s Inconsistent with Title 28.13 Since the legislature specifically permitted tre
presant inconsistency, the municipal forferture ordinance does not frustrate the gperation of state
lav.

Next, Bingaman contends ttat AS 28.35.038 was passed only t allow municipalities ©
include vehicle forferture provisions In their ordinances consistent with state forferture. We
disagree. Even without the passage of AS 28.35.038, municipalities would be authorized to enact
forferture provisions that are consistent with state law.14 Furthermore, AS 28.35.038 permits a
municipality to enact an ordinance that forferts wehicles used in violation of both state and
municipal DW 1 law, an expansion of forferture under state law. We reject Bingaman®s argument
et AS 28.35.038 should be read to limit the scope of the municipal forfeiture ordinance.

Firally, Bingaman contends that mandatory forferture conflicts with the power of a judge
suspend sentences under AS 12.55.080-085 and ttat AS 28.35.038 does not empower a
municipality to limit the sentencing discretion of a trial court.

While AS 28.35.038 does not refer to those sections of Title 12, “he statute must be
interpreted in the context of the scheme the legislature has developed to address the problem of
intoxicated drivers. The legislature has developed an escalating scries of mandatory minimum
sentencing requirements starting with farst offenders, including imprisonment, fires, and license
revocations. Those provisions underscore an intent to abridge a sentencing court™s discretion ©

suspend the Imposition or execution of a sentence .
When interpreting any statute, the primary guiding principle is to ascertain and implement
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legislative Intet. When a statute is part of a larger framework, what may appear to be a patently
unambiguous provision must be interpreted In the context of the other portions of the statutory

framework. 16 In this context, we interpret the firal sentence of AS 28.35.038 to permit a
municipality o enact a forferture provision thet is broader than state law. We also conclude thet
the absence of a reference o AS 12.55.080-085 did not exhibit a legislative intent © limit
municipalities to discretionary forfeitures. Therefore, we conclude thet he municipal forferture
provision isconsistent with state legislation and does not run afoul of Kodiak v. Jackson, supra.

Conclusion

The judgment of the district court IsAFFIRMED.
DISPOSITION

The judgment of the district court is AFFIRMED.

JUDGES FOOTNOTES

* Sitting b assi%nment made pursuant to article IV, section 11 of the Alaska Constitution and
Administrative Rule 23(a).

OPINION FOOTNOTES

1AMC §09.28,020(C)(5).

2 Bingaman also argued that the forfeiture provision. is inconsistent with AS 1255005 because it
could lead to djsparate séntences when compared to forfeitures under state law. He also claimed that the
forfeiture and fine resulted in a monetary penalty that was disproportionate to the offense, We conclude
that hoth of those arguments are excessive senténce claims that are not in this court's jurisdiction. See AS

12.55.120(d); AS 22.07.020(c)(2).
391 P.2d 211 (Alaska App. 1997).
4107 Ohio App. 3d 646, 669 N.E.2d 299 (Ohio App. 1995).
5669 N.E.2d at 304

. 6 Bingaman had two prior DWI convictions. If those two convictions occurred in the five years prior to
his present case, we note that he could have been prosecuted under AS 28.35.03058{2 oraclass C
felony. The maximum potential fine for a class C felony is $50,000. See AS 12.55.035(0)(2).

7See AS 2835036
g 528 P.2d 1179, 1185 (Alaska 1974)
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19659))Id. (quoting Hutcherson v. United States, 120 U.S. App. D.C. 274, 345 F.2d 964, %67 (D.C. App.

10584 P.2d 1130 (Alaska 1978).
11 See AS 1255.080-085.

12 Jackson, 584 P.2d at 1132
13AS 28.35.038 provides:

Notwﬁhstandmg other prowsmns In this title, a_ municipality may adopt an qrdinance providing for the
|m oundment or forfeiture of a motor vehicle, or aircraft, involved in the commission of an offense under

2835030, 2835032 or an ordinance with elements substantially similar to AS. 2835030 or
2835032 An'ordinance adopted under this section Is not required to ‘be consistent with this title or
regulations adopted under this title.

14 See AS 28.01.010.

15See AS 28.35.030(0)(2), ()(2); AS 28.35.032(9)(2), (0)(2).

16 See Miilman v. State, 841 P.2d 190, 194 (Alaska App. 1992) (citations omitted).
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JUDGES

Before: Coats, Chief JuﬁAgEe Mannheimer, Judge, and Joannides, District Court Judge.*
AUTHOR: MANNHEIMER

OPINION

MANNHE IMER , Judge.

Alexander Hillman pleaded no contest to driving while imtoxicated, a violation of Anchorage
Municipal Code § 9.28.020. Because Hillman had two prior convictions for this offense, the
district court ordered forfeiture of Hillmans wehicle — a required penalty under §

9.28.000)G)®)-
Hillman alleges that his vehicle isworth $ 8000. Based on this gopraisal, Hillman contends

thet the forfeiture of his vehicle constitutes a prohibited “'excessive fire'" within the meaning of
the Eighth Amendment to the United States Constitution and Article 1, Section 12 of the Alaska

Constitution.™ Hillman also contends thet forfeiture of an $ 8000 wehicle violates Alaska law
because, under AS 12.55.035(b), the max imum fire for aclass A misdemeanor is$ 5000.

We assume for purposes of deciding this case that Hillman"s vehicle is indeed worth $ 8000.
Nevertheless, as explained below, we reject both Hillman®s constitutional argument and his
statutory argument. We therefore affim the forferture of his wehicle.

Ourjurisdiction to entertain this appeal

Before addressing the merits of Hillman®s arguments, we first must answer the Municipality®s
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contention that Hi llman has no rigtt to appeal the forferture and thet this court has no jurisdiction
o hear Hillman"s appeal. The Municipality relieson AS 22.07.020(c), which states:

The court of appeals has jurisdiction to review ... (2) the firal decision of the district
oourt on a sentence imposed by it If the sentence exceeds 120 days of unsuspended
incarceration for a misdemeanor offense.

The district court sentenced Hillman to 360 days™ imprisonment with 300 days suspended, or
60 days to serve. Because Hillman received only 60 days of unsuspended incarceration, the

Municipal ity argues that this court has no jurisdiction to hear his appeal .2

As we explain inmore cetail beiow, we do not interpret AS 22.07.020(C) as prohibiting this
court from reviewing any aspect of a district court™s sentencing decision when the defendant
receives 120 days or less o sene. This court retains the gt o review an illepl setence,
regardless of how much (orhow little) imprisonment is imposed on the defendant.

AS 22.07.020(c) was intended to restrict this court$ jurisdiction t hear sentence appeals
from the district court; this jurisdictional provision complements the new restrictions on district
court sentence appeals embodied in the 1995 amendments to the sentence appeal statute, AS
12.55.120. Under the 1995 amendment t AS 12.55.120(d), district court defendants may not
purste a sentence appeal wnless they receive more than 120 days to serve. In this cotext, a
"sentence appeal™ 1san gopeal Inwhich the defendant concedes the legality of the sentence but
contends that the sentencing judge abused his or her discretion by imposing an unduly harsh
punishment. See Rozkydnl v. State, 938 P.2d 1091, 1093 (Alaska App. 1997). The legislature™s
simultaneous amendment of AS 22.07.020(c) — the insertion of the phrase "if the sentence
exceeds 120 days of unsuspended incarceration’” —was intended as the jurisdictional counterpart
to the new restriction on sertence appeals.

Hillman"s appeal, however, isnot a “'sentence gopeal’’. Hillman contends thet his sentence
illepl. This court continues 1o possess the authority to review claims that a sentence s illeal,
even when the sentence does not exceed 120 days to serve. (Those readers who believe this
conclusion s self-evident may skip the rest of this section.)

The current version of AS 22.07.020(c) was enacted in 1995 as part of the Alaska
Legislature®s re-working of various aspects of criminal procedure. See SLA 1995, ch. 79. In this
1995 session law, the legislature amended AS 12.55.120 (the sentence appeal statute) t limit the
right of sentence gopeal. See SLA 1995, ch. 79, 8§88 7-8. Now, defendants convicted of felonies
can pursue a sentence appeal only If they receive a composite sentence exceeding 2 years t©
sene. AS 12.55.120(@). Similarly, defendants convicted of misdemeanors in district court can
pursue a sentence appeal only Ifthey receive a composite sentence exceeding 120 days to sene.
AS 12.55.120(d).

At the same time, the legislature amended three provisions of Title 22 t reflect
corresponding limits on the judiciary™s jurisdiction  hear sentence appals. The leggislature
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amended AS 22.07.020(b), the statute governing this court™s jurisdiction to hear sentence appeals
from the superior court. SLA 1995, ch. 7, 8§ 11. The legislature also amended AS 22.07.020(c),
the statute governiing this court™s jurisdiction t hear appeals from the district court. SLA 1995,
. 79, 8 12. And, because the superior court also has jurisdiction t review decisions of the
district court, the legislature amended AS 22.10.020(0, the statute governing the superior court™s
Jurisdiction o hear sentence appeals from the district court. SLA 1995, ch. 79, § 13.

Recently, in Rozkydal v. State, 938 P.2d 1091, 1997 Alas. App. LEXIS 25, Opinion No.
1532 (Alaska App., 1997), we interpreted the revised sentence appeal, statute, AS 12.55.120. W<
clarified trat the appeals governed by AS 12.55.120 are premised on the assumption thet the
defendant™s sentence was lawfully imposed. In a sentence appeal, the defendant asserts trat a
lavful sentence s excessive - ie., that itoonstitutes an abuse of sentencing discretion. Hillman,
however, asserts that his sentence is illegal —in fect, unconstitutional. Thus, Hillman®s appeal s
not a “'sentence appeal™ governed by AS 12.55.120, and his assertions of error are appealable
regardless of the length of his sentence. Rozkydal, slip opinion at 4-5.

Although we clarified the meaning of AS 12.55.120 in Rozkydal, a potential problem of
statutory interpretation stall exists with regard to this court™s jurisdictional statute. The problem is
et AS 22.07.020(c) (the portion of the statute that gives this court jurisdiction over district court
sentence gppeals) does not specifically refer o “'sentence gopeals’”. Instead, AS 22.07.020(c)
declares trat this court has "jurisdiction to review ... the firal decision of the district court on a
sentence imposed by it ifthe sentence exceeds 120 days of unsuspended incarceration”.

The Municipality construes this provision as encompassing more than simply the "'sentence
appeals” defined in Rozkydal . The Municipality reads AS 22.07.020(c) as barring the court of
appeals from reviewing any aspect of a sentence imposed by the district court unless the
defendant received more than 120 days to serne. We, however, do not believe that this is a
sersible interpretation of the statute.

The problem is not specific AS 22.07.020(C). Both of the sentence appeal provisions INAS
22.07.020 are potentially ambiguous, For instance, AS 22.07.020(b) gives this court jurisdiction
1o "hear appeals of unsuspended sentences of imprisonment ... imposed by the superior court on
the grounds that the sentence Is excessive or ... too leniet’”. This statutory language conceivably
could be read as a limitation on this court™s power of review — restricting our review of superior
oourt sentences 1o the issues of excessive harshness or leniency. Under such an interpretation, we
would have no authority to review a superior court sentence on the ground thet itwas illeal or
thet it was imposed in an unlawful manner. However, the legislative history of both AS
22.07.020(b) and 020(c) shows that such an interpretation ismistaken.

The wording of AS 22.07 020(bj actually predates the creation of the court of appeals. This
statutory provision originated in SLA 1969, ch. 117, sc. 1 - legislation that was enacted In
response 1o the supreme court™s decision in Bear v. State, 439 P.2d 432 (Alaska 1968). In Bear,
the supreme court held thet, absent legislative authorization, It had no authority to review a
lawful sentence "for abuse of discretion” — that Is, Tor excessive severity or leniency. ld. at433,
435. The supreme court did not question its authority t decide cases in which the defendant
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claimed trat the sentence was illegl, or cases in which the defendant claimed that the sentencing
procedures were flawed. Id. a 436, 438. The issue presented in Bear was much narrower:
whether the court had the authority to hear an appeal in which the defendant conceded the
lecplity of the sentence but argued thet the sentence constituted an abuse of sentencing discretion.
Id. The court ruled thet ithad no such authority.

In response, the legislature enacted a new statute, AS 12.55.120, that explicitly authorized
sentence gopeals. See SLA 1989, ch. 117, seC. 4. At the same time, the legislature added a new
subsection (b)  the supreme court’s jurisdictional statute (AS 22.05.010) that confirmed the
supreme court™s jurisdiction to hear the now-authorized sentence aopeals. See SLA 1969, ch. 117,
sc. L The pertirent language of former AS 22.05.010(b) vested the supreme court with
"Jurisdiction to hear appeals of sentences of Imprisonment lawfully imposed by the superior
court]] on the grounds trat the sertence is excessiive or too lenient’”.

intended to limit the supreme aourt™s review of sentences to the Issues of excessive harshness or
leniency. Rather, the provision was intended to expand the supreme court™s power of review
include issues of excessive harshness or leniency.

In 1980, when the legislature crerted the court of appeals, the legislature took the sentence
appeal language from the supreme court™s jurisdictional statute, AS 22.05.010(b), and placed this
language InAS 22.07.020(b). See SLA 1980, ch. 12, sec. 1 The legislature then drafted a second
sentence appeal provision, AS 22.07.020(c)(2), to give this court jurisdiction over district court
sentence gopeals.

(A second sentence appeal provision was needed because district court litigaits had never
had a rigit of direct appeal to the supreme court; thus, no clause of the supreme court's

Juridictional statute dealt wirth district court sentence appeals.3 When the court of appeals was
created, the legislature chose to give district court criminal litigents the choice of appeal ing either
o the superior court or to the court of appeals. See AS 22.07.020(d), enacted in SLA 1980, ch.
12, sec. 1 Thus, the legislature had t add language to AS 22.07.020 authorizing the court of
appeals o hear district court sentence appeals. That language ended up INAS 22.07.020(C).)

When the legislature drafted AS 22.07.020(c), itdid not use the language of the sibling
provision, AS 22.07.020(b) (goveming sentence appeals from the superior court). Clause (2) of
AS 22.07.020(c) declares that this court has authority to review "the firal decision of the district
court on a sentence imposed by it But although the legislature phrased AS 22.07.020(c)(2)
differently from AS 22.07.020(b) (and differently from AS 22.10.-010 @), the statute that vests
the superior court with jurisdiction to hear district court sentence gupeals), the intent of AS
22.07.020(c) appears to have been simply to vest this court with jurisdiction over district court
sentence appeals.

The 1995 amendment t AS 22.07.020(c) (2) did not alter the operative language of the
statute; the 1995 amendment simply appended the phrase "Tf the sentence exceeds 120 days of
unsuspended incarceration for a misdemeanor offense”. This additional language reflects the
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amendment to the sentence appeal statute, AS 12.55.120(d), which now restricts district court
sentence appeals to defendants whose composite time t senve exceeds 120 days.

Based on this legislative history, we conclude that AS 22.07.020(c) (2) was intended to
confirm thet the court of appeals has jurisdiction t hear sentence appeals from the district court.
We regject the Municipal ity S suggestion thet the statute was intended to prevent this court from
reviewing any aspect of a district court sentence unless the sentence exceeds 120 days o sene.

We note thet the Municipality®s interpretation of AS 22.-07.020 (©) would lead to absurd
realts. I in fact the court of appeals lacked jurisdiction o review any aspect of a district court
sentence of less than 120 days” unsuspended Incarceration, then this court would presumably be
poverless to intervere when a district court judge sentenced a defendant to jail for 100 days for a
class B misdemeanor (a class of offense punishable by no more than 90 days™ imprisonment —see
AS 12.%5.13%(b)), or when a district court judge sentenced a defendant to 30 days for negligent
driving (en offense that is not punishable by Imprisonment — see AS 28.35.-045 (©); AS
28.40.050(c)-(d))-

Moreover, we note that AS 22.07.020(e) vests this court with wide-ranging discretionary
Jurisdiction to review appellate decisions of the superior court. The superior court is vested with
plenary jurisdiction over appeals from the district court. See AS 22.10.020(d), which gives the
Superior court “jurisdiction in all matters appealed to it from a subordinate court’. Under the
Municipality™s interpretation of AS 22.07.020(c), there would be many instances in which the
court of appeals would lack jurisdiction to hear a direct appeal from the district court, but we
would have jurisdiction 1 review the same issues If the defendant first appealed to the superior
court and then brought a petition for hearing to this court. "'In ascertaining the legislature™s intant,
this court “sBobliged to avoid construing statutes ina way trat leads to patently absurd results or
to defeat of the obvious legislative purpose behind the statute™.”" Turney v. State, 922 P.2d 283,
292 (Alaska App. 1996) (quoting State v. Lowrence, 858 P.2d 635, 638 (Alaska App. 1993)).

For al of these reasons, we reject the Municipality®s contention thet AS 22.07.020(c) (2) was
Intended 1o bar this court from correcting any and dl illegplities in district court sentences of 120
days or kss. Instead, we conclude that AS 22.07.020(c) (2) refers to sentence appeals from the
district court, and thet the statute™s reference to unsuspended sentences of more than 120 days
was intended to incorporate the limrtation placed on district court sentence appeals by AS

12.55.120(d).
We tumnow to the merits of Hillman"s arguments thet his forferture is illegl.
Is forfeiture of Hillman's vehicle an "excessive fine"?

Under Anchorage Municipal Code § 9.28.020(C)(5), 1fa person is convicted of driving while
intoxicated for a second or subsequent time within 10 years, and if the person "has any interest in
the \ehicle used In the commission of the offense, the [sentencing] court dall order that... the
person’s interest in the vehicle be forferted to the [Municipality of Anchorage]™. Hillman had two
prior convictions, so the district court ordered his vehicle forferted to the Municipality.
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As noted above, Hillman contends trat this forferture is unconstitutional. He claims thet his
vehicle is worth $ 8000, and he further claims tret, when a person$ offense is driving while
intoxicated, the forfeiture of property worth that much is an “'excessive fire'" in violation of the
feceral and state constitutions.

The law distinguishes between iIn personam forfertures, which are inflicted as punishment
for a crime, and in rent forfertures, which can be inflicted on property owners who are
themselves innocent of crime, If the government proves that the property is contraband or is
connected t the commission of a criminal act. See Calero-Toledo v. Pearson Yacht Leasing
Co., 416 U.S. 663, 684; 94 S. Ct. 2080, 2092; 40 L. Ed. 2d 452 (1974); The Palmyra, 25 U.S. 1,
12 Wheat. 1, 14-15; 6 L. Ed. 531 (1827). The forferture of Hillman"s vehicle as punishment for
his own criminal conduct is an in personam forferture. The United States Supreme Court has
held thet the Eighth Amendment®s proscription on “'excessive fines' extends t In personam
forfertures. Alexander v. United States, 509 U.S. 544, 558-59, 113 S. Ct. 2766, 2775-76; 125 L.
Ed. 2d 441 (1993). Thus, the government®s power to order forferture of Hillman®s \ehicle is
potetially limited by the Eighth Amendment.

The ultimate question in assessing Hillman®s Eighth Amendment claim is whether the
forferture is grossly disproportionate to his crime. See generally Harmelin v. Michigan. 501
U.S. 957, 996-1005; 111 S. Ct. 2680, 2702-07; 115 L. Ed. 2d 836 (1991) (interpreting the Eighth
Amendment not to require strict proportionality between a crime and a sentence, but to forbid
only "extreme sentences that are grossly disproportionate to the crime’™). A similar test isused for
Judging excessiveness of punishment under the Alaska Constitution:

The Alaska Supreme Court has consistently held that the Alaska Constitution does not
require that penalties be proportionate to the offense. Only punishments thet are "'so
disproportionate to the offense committed as to be completely arbitrary and shocking to
the sense of justice'™ [arc] el and unusual under Alaska®s Constitution. See Thomas v.
State, 566 P.2d 630, 535 (Alaska 1977); Green v. State, 390 P.2d 433, 435 (Alaska
1964).

McNahb v. State, 860 P.2d 1294, 1298 (Alaska App. 1993).

Hillman first argues that the district court commirtted procedural error by summarily rejecting
Hillman"s "excessive fing" contention. Hillman asserts that whenever a criminal defendant
alleges that he or she isbeing subjected to a constitutionally excessive forferture, the sentencing
court isobliged to conduct a particularized analysis of the proportionality of tret forferture o the
defendant™s conduct in comitting the crime. Hillman points out that several federal appellate
cirauits have established ariteria forjudging the proportionality of a forfeiture, aiteria designed
1o be applied on a case-by-case lesis. See United States v. Certain Real Property Located at
11869 Westshore Drive, 70 F.3d 923 (6th Cir. 1995); United States v. Real Property Located

inEl Dorado, Califomia, 59 F.3d 974, 985-86 (9th Cir. 1995).4
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The federal case law that Hillman cites is not directly on point. These federal cases deal with
in rem forfertures —forfertures that are based, not on the criminal culpability of the property
owner, but on the nexus between the property and crinvial conduct (regardless of who
committed the crime). As we pointed out above, the forferture of Hillman®s vehicle was an in
personam forferture — a forferture based on Hillman®s personal quikt of a criminal offense. When
a court sdealing with In personam forferture, there is little point to holding a hearing on some
of the aiteria listed in the federal cases. For example, El Dorado directs a court t examine
"whether tre [property] owner was negligent or reckless in allowing the illegpl use of [te]
property” and "whether the owner was directly involved in the illeal activity'. 59 F.3d at 936.
Because an in personam forfeiture of property is premised on the defendant"s conviction of a
crime, these factors are self-evidant.

Moreover, the federal courts agree that when a defendant claims trat a forfeiture anounts to
an "excessive firg’, the burden is ultimately on the defendant to prove that the forferture is
grossly disproportionate to the defendant™s offense. See 11869 Westshore Drive, 70 F.3d at 930;
El Dorado, 59 F.3d at 985. It thus appears ttet, even under the federal cases that require a
"proportionality’” analysis of forfertures, a sentencing court isabliged to hold a special hearing
inestigate a defendant™s Eighth Amendment claim only if the defendant fust, alleges fects that
raise a reasonable possibility thet the forferture is constitutional ly excessive.

Hillman presents no facts or cases suggesting that forfeiture of a vehicle worth $ 8000 is
""grossly disproportionate’ o his offense of repeat drunk driving. In fact, Hillman concedes that
the most pertineit case he could find goes against him. In State v. Ziepfel, 107 Ohio App. 3d
646, 669 N.E.2d 299 (Ohio App. 1995), the defendant was convicted of his fourth drunk driving
offense. The Ohio Court of Appeals upheld forfeiture of Ziepfel™s vehicle (a particularly
expensive motorcycle, valued at between $ 23,000 and $ 30,000) against Ziepfel®s claim that
forferture of this vehicle constituted an “'excessive fine" under the Eighth Amendment. The court
concluded that Ziepfel™s case did not present “'one of those rare situations where the forferture is
so grossly disproportionate to the offense as to constitute an excessive fire"'. Ziepfel, 669 N.E.2d
at 4.

Hillman concedes thet Ziepfel may be "persuesive”, but he points out that Ziepfel s not
"binding"’ on this court. This s tre. However, In this case, "persuasive’ is sufficient. Given the
fect trat Ziepfel upheld amuch greater forferture under similar circunstances, and given the fact
that Hi lIman has presented nothing to suggest that his case 1s "'one of those rare situations” where
the Constitution bars the government from enforcing the penalty specified by law for his offense,
we reject Hillman®s contention that his case must be remanded to the trial court for a special
Eighth Amendment hearing. Our ruling is the same regarding Hillman"s state constitutional
claim.

Hillman"s remaining argument is that the amount of his forfeiture ($ 8000) exceeds the
maximum monetary penalty for his offense. Hillman relies on AS 12.55.035(b)(3), which
declares that a defendant convicted of a class A misdemeanor ""may be sentenced to pay ... a fine
of no more than ...$ 5000". Because Hillman has suffered a forfeiture of property worth $ 8000
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(and has additionally been ordered to pay an unsuspended fire of $ 1500), he argues that his total
monetary penalty exceeds the $ 5000 ceilling sstby AS 12.55.035(b).

Hillman"s argument is premised on two assumptions. Frst, Hillman assumes that AS
12.55.035 limits not only the peralities that can be imposed for violation of state statutes but also
the peralties that municipalities can impose for violation of their own ordinances. Second,
Hillman assumes et AS 12.55.035 governs (and limits) forfertures as well as fires.

Even taking Hillman"s first assumption to be true (thet is, even assuming theat AS 12.55 035
governs the peralties for violation of municipal ordinances), we reject Hillman®s contention thet
AS 12.55.035 limits forfertures. There Is nothing in the statutory language to indicate this, and
Hillman cites no legislative history or case authority to support his contention tret the legislature
used the word "fine* t mean both "fine" and "forfeiture’ N We therefore reject Hillman™s
contention that AS 12.55.035(b) sets a $ 5000 limit on vehicle forfeitures imposed as a penalty
for driving while intoxicated.

The judgement of the districtcourt IsAFFIRMED.
DISPOSITION

AFFIRMED.

JUDGES FOOTNOTES

* Sitting by assignment of the chief justice made pursuant to Article IV, Section 16 of the Alaska
Constitution,

OPINION FOOTNOTES

_1Both provisions contain identical wording: "Excessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted."

2 Paradoxlcall¥, the Municipality urges_us to treat Hillman's appeal as a petition for review and to
reach the merits of Hillman's contentions, If, as the Municipality asserts, this court has no jurisdiction "to
review" the district court's decision, then this jurisdictional limitation would seem to encompass both forms
of appellate review *appeals and petitions.

.3.In Galaktionoff v. State, 486 P.2d 919, 920 n.3 (Alaska 197? the supreme court noted this
omission. The court nevertheless ruled that, by virtue of the clause in AS 22.05.010 (a) giving the_court
“final appellate jurisdiction in all actions and proceedings"”, the court had the authority {o"réview decisions
of the superior court in district court sentence appeals.

. 4The Sixth Circuit's opinion in 11869 Westshore Drive contains a lengthy discussion of the case law
in this area. 70 F.3d at 927-930. From that discussion, it appears that the federal circuits are split on the
question of whether the concept of proportionality applies to in rem forfeitures. Moreover, among the
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federal circuits that do require proportionality of in rem forfeitures, the circuits use differing criteria to
assess that proportionality.

5We note that state law provides for forfeiture of a rePeat drunk driver's motor vehicle or aircraft. See

AS 28.35.036. Motor vehicles and aircraft often are worth far more than $ 5000. If the legislature had

intended to limit these forfejtures to $ 5C00, it seems likely that the legislature would have included
language expressly and clearly establishing such a limitation.
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JUDGES

Before: Coats, Chief Jud%e Mannheimer, Judge, and Rahinowitz, Senior Supreme Court Justice.*
AUTHOR: MANNHEIMER

OPINION

MANNHEIMER, Judge.

The Municipality of Anchorage undertook an in rem forferture proceeding against a vehicle
owned by John K. Davis. This forferture action was prosecuted under former Anchorage
Municipal Code (AMC) 9.28.026, an ordinance which declared trat any vehic™t >perated by an
intoxicated driver, or any vehicle operated by a driver who refused t submit to a breath test, was
subject to forfeiture as a "public nuisance”. Based on proof that Davis had driven while
intoxicated and had refused to submit t a breath t&st, the Municipality obtained forferture of
Davis™s ehicle. The Municipality also pursued criminal charges against Davis for thee same two
offenses.

In this appeal, Davis contends that once the Municipality secured forferture of his vehicle in
the cvil proceeding, the double jeopardy clauses of the federal and the Alaska constitutions
prohibited the Municipality from pursuing the criminal charges against him. For the reasons
explained in this opinion, we hold that the Municipality was ettitled to pursue both the in rem

forferture action and the criminal charges.*
Facts of the case

Davis was arrested in Anchorage on February 17, 1995, for driving while intoxicated and
refusing to submit to a breath &t His vehicle, a 1982 Ford, was seized at the time of his arrest.
While Davis awaited trid on tre two criminal charges, the Municipality pursued an in rem
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forferture action against the vehicle, and on May 12, 1995, Davis™s vehicle was declared forfert to
te. Municipality.

Davis asked the district court to dismiss the still-pending criminal charges. He argued thet the
forferture of his vehicle amounted to a ""punishment™ for his acts of driving whille intoxicated and
refusing the breath test. Davis further contended tret, because he had been punished once for
these acts (by the forferture of his wehicle), the constitutional guarantees against double jeopardy
prohibited the government from punishing him again for the same acts (by imprisonment or fine
in the criminal case). See the Fifth Amendment to the United States Constitution and Article |,
Section 9 of the Alaska Constitution.

The district court rejected Davis®s arguments and refused to dismiss the criminal charge.
Davis then pleaded no contest to driving while intoxicated, preserving his double jeopardy
argument for appeal .. See Cooksey v. State, 524 P.2d 1251,1255-57 (Alaska 1974).

The forfertures imposed under former AMC 9.28.026 were in rem forfeitures

In his brief o this court, Davis renews his argument thet the forferture of his vehicle was a
"punishment’ for double jeopardy purposes. Under the United States Supreme Court™s decision in
United States v. Ursery, 518 U.S. ,116 S Ct. 2135, 135 L. Ed. 2d 549 (19%6), it isclear trhat
forferture of a person™s property in an in rem cml forferture proceeding does not constitute
"punishment™ for purposes of the federal double jeopardy clause. Davis attenpts to avoid this
result by arguing thet vehicle forferture proceedings under former AM C 9.28.026 were not really
In rem proceedings, but were instead In personam forfertures, a type of forferture generally
recognized as "'punishment’. See Ursery, 116 S. Ct. at 2147 (majority opinion) and at 2150-51
(concurring opinion of Justice Kennedy).

The law distinguishes between in personam forfertures, which are inflicted as punishment
for a crime, and in rem forfertures, which can be inflicted on property owners who are
themselves innocent of crime, If the government proves that the property is contraband or is
connected t the commission of a criminal act. See Calero-Toledo v. Pearson Yacht Leasing
Co., 416 U.S. 663, 684; 94 S. Ct. 2080, 2092; 40 L. Ed. 2d 452 (1974); The Palmyra, 25 U.S. 1,
12 Wheat. 1, 14-15; 6 L. Ed. 531 (1827).

For instance, this court recently decided a case in which a defendant was subjected to an iIn
personam forferture of his \ehicle. See Hillman v. Anchorage, 941 P.2d 211 (Alaska App.
1997). In Hillman, the defendant"s vehicle was forferted, not iIn a separate cvil action, but at his
sentencing for driving while intoxicated. The forferture was imposed as part of the defendant”s
sentence pursuant to former AMC 9.28.020(C) (the statutory provision defining the peralties for
driving while intoxicated), and the legal besis for the forfeiture was that the defendant had been
found guilty of a crine.

Such in personam forfertures, imposed as part of a person®s penalty for violating a criminal
statute, must be distinguished from in rem forfertures, which do not depend upon proof that the
property owner is quilty of a crime, but which are based on proof trat the property is contraband
or is connected to or derived from some dangerous or unlawful activity. This distinction was
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explained in some detail by Justice Kennedy In his concurring opinion inUrsery :

The key distinction is tret tre instrurental ity-forfeiture statutes are not directed at those
who carry out the crimes, but aowners who are culpable for the criminal misuse of the
property. See Austin [v. United States, 509 U.S. 602,] 619, 125 L. Ed. 2d 488, 113 S. Ct.
[2801,] 2810-2811 [(1993)] (statutory "‘exemptions senve to focus the provisions on the
aulpability of the oarer'”). The theory [of In rem forfeiture] s thet the property, whether
or not illecal or dangerous Innature, is hazardous in the hands of this owner because he
efther uses 1t to commit crimes, or allows others to do 0. The owner can be held
accountable for the misuse of the property. Cf. One 1958 Plymouth Sedan |v.
Pennsylvania, 380 U.S. 693,] 699, 85 S. Ct. [1246,] 1250[, 14 L. Ed. 2d 170 (1965)]
(There s nothing even remotely criminal In possessing an automobile. It is only the
alleged use to which this particular automobile was put that subjects [the owner] to Its
possible Icss.™) ... Since the punishment befalls any property-holder who cannot claim
statutory [exemption], whether or not he committed any criminal acts, [the forfeiture] s
not a punishment for a person”s criminal wrongdoing.

Forferture, then, punishes an owner by taking property involved in a crime[.] Ktmay
happen that the owner s also the wrongdoer charged with a criminal offense. But the
forferture 1snot a second inpersonam punishment for the offense] . ]

Ursery, 116 S. Ct. at2150.

In Ursery, the Supreme Court reaffirmed that the government may pursue "parallel In rem
cmvil forferture actions and criminal prosecutions based upon the same underlying events”. The
Court noted trat, "in a long lire of cases”, it had "“'considered the gpplication of the Double
Jeopardy Clause to civil forfertures” and had “'consistently concluded that the Clause does not
apply to such actions because they do not impose punishment.' Ursery, 116 S. Ct. at 2140.

The question then, for double jeopardy purposes, s 1o distinguish civil in rem forfertures
from forfertures that are "'intended as punishment, so that the proceeding isessatially criminal iIn
charecter”. Ursery, 116 S. Ct. a 2141, quoting United States v. One Assortment of 89
Firearms, 465 U.S. 354, 362; 104 S. Ct. 1099, 1105; 79 L. Ed. 2d 361 (1984). To answer this
question, the Ursery Court reviewed Its past decisions in this area —specifically, Various Items
of Personal Property v. United States, 282 U.S. 577, 51 S. Ct. 282, 75 L. Ed. 558 (1931), One
Lot [of] Emerald Cut Stones v. United States, 409 U.S. 232, 93 S. Ct. 489, 34 L. Ed. 2d 438
(1972) (per curiam), and United States v. One Assortment of 89 Firearms, supra — and then
reaffirmed the two-part analysis ithad used In those cases:

First, [a court must] ask whether [the legislature] intended proceedings under [the
forfeiture statute] to be criminal or cml. Second, [a court must] consider whether the
[forferture] proceedings are so punitive In fect as o “[demonstrate] that [they] may not
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legrtimetely be viewed as civil in nature,” despite [tre legislature™s] intent. 89 Firearms,
465 U.S. a366, 104 S. Ct., at 1107.

Ursery, 116 S. Ct. at 2147. Using this amalysis as a quide, we conclude trat the vehicle
forfertures imposed under former AMC 9.-28.026 were in rem forfertures, and thet forferture
proceedings under that ordinance were civil, not criminal.

Under subsection C(3) of the ordinance, a vehicle allegedly used in connection with erther of
the two specified offenses (driving while intoxicated or breath test refusal) could be seized and
held for impoundment or forferture proceedings even 1f no criminal charges were ever filed
against the driver. In fact, seizure of the vehicle apparently did not depend on whether the court
could dotain in personam jurisdiction over the driver. Subsection C(3) provided that any court
"having jurisdiction over the motor vehicle” could issue an order for seizure of the vehicle iftre
government demonstrated probable cause to believe trat the vehicle was forfeitable under AMC
9.28.026. The same subsection declared tret, even In the absence of an arrest, a police officer
who had probable cause to believe that a vehicle was forferteble could temporarily seize the
vehicle and hold 1t for up to 2 days (so that a court order could be obtained to authorize a longer
seiare). Moreover, under subsection A(6), even when criminal charges were filed against the
driver, the court presiding over the forferture action (and not the court presiding over the criminal
action) remained in control of the wehicle: "Any requests for release of a vehicle during the
pendency of [tre] in rem action™ had to be "brought in the forum of the in rem action”.

Forferture under former AM C 9.28.026 was not premised on whether the driver of the vehicle
had been convicted of a crime. Rather, subsection A(11) declared thet itwas "not a defense toan
In rem proceeding brought under [ AMC 9.28.026]"" that the person in possession of the vehicle
was acourtted or was convicted of a lesser offense. And, under subsection A(3), itwas likewise
no defense that a criminal proceeding against thet person remained unresolved. Once the
Municipality established by a preponderance of the evidence that the vehicle had been used in
connection with one of the two specified offenses, subsection A(7) allowed only one defense t©
foferture - that the vehicle owner “[was not] in possession of the vehicle and [was not]
responsible for ... the act which resulted in the impoundment or forferture”, and trat the vehicle
owner "'did not know or have reasonable cause o beliewe" that the other person would operate the
vehicle in violation of the law.

This amlysis of former AMC 9.28.026 demonstrates that its forfeiture provisions were
squarely aimed at “'owners who [were] culpable for the criminal misuse of [treir vehicle]”, and
thet the forferture imposed by this ordinance was based on proof that the vehicle was "hazardous
in the hands of this owner because cither he used it to commit crimes, or allowed others to do
0" Ursery, 116 S. Ct. at 2150. The Anchorage Municipal Assembly plainly intended the
forferture provisions t be cml, and our amalysis of those provisions demonstrates thet those
provisions are not "'so punitive In fact” as to belie that civil categorization. Ursery, 116 S. Ct. at
2147.
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We therefore hold trat forfertures imposed under former AMC 9.28.026 were civil In rem
fofertues. It follows thet ehicle forfertures under former AMC 9.28.026 were not
"punishments™ for purposes of the federal double jeopardy clause. Ursery, supra. Under feceral
constitutional law, the forferture of Davis™s wehicle did not bar the Municipality of Anchorage
Trom prosecuting Davis for the crimes of driving while intoxicated and refusing a breath test.

Davis's argument under the Alaska Constitution

Davis argues thet, even ifthe forferture of his vehicle did not constitute a ""punishment’ under
federal double jeopardy law, we should interpret the Alaska double jeopardy clause differently.
Davis cites Whitton v. State, 479 P.2d 302, 310 (Alaska 1970), in which the Alaska Supreme
Court refused to follow federal precedent and instead adopted a different test for deciding when a
defendant”s violation of two criminal statutes constitutes the "'same offense™ for double jeopardy

UIOSES.

However, as we noted both in State v. Zerkel, 900 P.2d 744 (Alaska App. 19%), and in
Aaron v. Ketchikan, 927 P.2d 335 (Alaska App. 1996), the fect that a clause of the Alaska
Constitution hes, on occasion, been interpreted differently from the corresponding provision of
the federal Constitution does not mean that we are at liberty t ignore federal precedent at wall.
When a party asserts that a provision of the Alaska Constitution should be construed differently
from its close federal conterpart, thet party bears the burden of demonstrating “'something in the
e, context, or history of the Alaska Constitution that justifies this divergent interpretation'”.
Zerkel, 900 P.2d at 758 n.8, citig Abood v. League of Women Voters, 743 P.2d 333, 340-43
(Alaska 1987); Aaron, 927 P.2d a336.

Davis does not satisfy the requirerent established in Abood, Zerkel, and Aaron. He argues
thet the Alaska Supieme Court hes not followed federal law in defining 'same offense” (viz., the
Whitton decision), and he argues that the concept of double jeopardy should not be *Static’. But
even acknowledging this to be tre, Davis does not explain why civil forfeiture of a vehicle used
by an intoxicated driver should be considered "Punishment” under the Alaska Constitution.
Under AMC 9.28.026, the Municipality of Anchorage was authorized to institute a civil action to
ootain forferture of movable property that was used as the instrurentality of a criminal offense.
Such forfertures have a long tradition in Anglo-American law, and they traditionally have been
viewed as noncriminal. The United States Supreme Court™s decision in Ursery affimms this
traditional view. Davis asks us 10 reject the analysis in Ursery, but he provides hardly any
critigue of the legal reasoning underlying that decision.

We recognize thet, in recent times, both the Congress and various state legislatures have
greatly increased the scope and severity of In rem forfertures in an attempt to deter not only
criminals but also non-criminals who countenance the use of treir property by criminals. See
Justice Stephens®s dissant in Ursery, 116 S. Ct. at 2153. There are constitutional limits 1 such
forfertures; in rem forfertures arc governed by the Eighth Amendment™s prohibition on excessive
fires. Austin v. United States, 509 U.S. 602, 113 S. Ct. 2801, 125 L. Ed. 2d 488 (1993).
Moreover, it is possible trat the Alaska Constitution may place additional limitations on
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6
forfertures of non-traditional scope or severity. However, Davis™s case does not raise these 1SSUes.

The judgement of the district court iISAFFIRMED.
DISPOSITION

AFFIRMED.
JUDGES FOOTNOTES
* Sitting b assi%nment made pursuant to Article IV, Section 11 of the Alaska Constitution and

Administrative Rule 23(a).

OPINION FOOTNOTES

1 Since the time of this Iitigation, the Municipality of Anchorage has amended AMC 9.28.026. The
current version of the ordinance contains several chan?es that are ar%uab%matenal to a double jeopardy
analysis. We express no opinion concerning the current version of AMTC 9.28.026.
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MEMORANDUM OPINION AND JUDGEMENT
MANNHEIMER, Judge.

*1 Mark E. Haynes was arrested in Ketchikan on
November 24, 1994 and charged with both driving
while intoxicated, AS 28.35.030(a), and driving with
a suspended licease, AS 28.15.291(a). He submitted
ta chemical test of his breath, which showed his
blood-alcohol level to be .186 percent.

The State of Alaska commenced criminal proceedings
agaiast Haynes. At the same time, beser! on Haynes®s
breath test result, the Department of Pblic Safety
took administrative action against Haynes"s (already
suspended) driver™s license. See AS 28.15.165-166. In
addition, the City of Ketchikan impounded Haynes"s
vehicle and held it pending the outcome of a forfeiture
proceeding (Ketchikan v. One P d5 Maroon Ford
Bronco, No. IKE-94-1146 Civ.) brought under
Ketchikan Municipal Ordinance 10.40.045. (FN1]|
(This forfeiture proceeding never went tojudgement;
itwas ultimately dismissed by agreement of the
parties, witli each side bearing its own aosts.)

FN 1. This ordinance allows the City to obtain
forfeiture of vehicles used by persons who either
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drive whille intoxicated or (hnving been arrested for
driving while intrxiatted) refuse the breath test, if
they have n prior conviction for either of these
offenses within the previous five years.

Haynes filed a motion in his criminal case seeking
dismissal of the count charging him with driving while
intoxicated. He argued that, because the State had
taken administrative action against liisdriver’s

license, he had already suffered one “punislunent” for
his act of driving while intoxicated, and thus any
additional punishment that might ultimately be
imposed on him in the criminal prosecution would
amount to an illegal second punishment for purposes
of the double jeopardy clauses of the United States
and Alaska Constitutions. The district court denied
Hnynes*s motion, and he ultimately pleaded no contest
1o the charge of driving while intoxicated, reserving
his right to appeal the district court™s denial of his
double jeopardy claim. See Cooksey v. State, 524
P.2d 1251, 1255-57 (Alaska 1974). In retum for
Haynes™s plea, the State dismissed the charge of
driving with a suspended licesse.

This was not a valid Cooksey plea. Haynes"s double
jeopardy attack, even ifsuccessful, would not linve
affected the validity ofthe count cliarging Haynes
with driving while bis license was suspended. See
State v. Zerkel, 900 P.2d 744, 746 n. 1 (Alaska
App- 1995). From the record of the district court
proceedings, itappears that the State™s only reason for
dismissing this count was to facilitate Haynes®™s no
contest plea by insuring that Haynes®s double jeopardy
argument would be dispositive of the entire case, as
required by Cooksey. We have repeatedly disapproved
ofsuch plea arrangements. See Wells v. State, 945
P.2d 1248, 1250 (Alaska App. 1997); Spinkav. State,
863 P.2d 251 (Alaska App. 1993).

Nevertheless, because this appellate case has been
pending so long (since the autumn of 1995), we
exercise our authority to treat Haynes®s appeal as a
petition for review, which we now grant. See Juneau
v. Thibodeau, 595 P.2d 626, 631 (Alaskn 1979);
Moore v. State, 895 P.2d 507, 509 n. 2 (Alaska
App. 1995). We therefore tum to the merits of
Haynes™s ap]iellate argument.

*2 Haynes attacks his DW I conviction on double
jeopardy grounds, but his current double jeopardy
argument is substantial ly different from the one he
presented to the district court. With respect to the
double jeopardy claim tiat Haynes did raise in the
district court, we affim the district court™s ruling (its
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refusal todismiss the DW1 charge against Haynes) .
With respect to the double jeopardy claim that Haines
raises for the first time on appeal, we conclude that
this claim is not preserved.

In the district court, Haynes argued that the DW I
charge should be dismissed because the State liad
already taken administrative action against his driver"s
license (basal on Haynes"s breath-test reading of .186
percent blood-alcohol). Relying on a lire of federal
cases commencing with United States v. Halper, 490
U.S. 435, 109 S.Ct. 1892, 104 L.Ed.2d 487 (1989),
Haynes argued that the adninistrative action against
his license constituted a “punishment™” for double

Jeopardy pugxrses; thus, because he lied already been
punished once for his act of driving while intoxicated,
any punishment he received in the criminal
prosecution would constitute an unconstitutional
second punishment for the same offense.

We rejected an icentical argument in State, v. Zerkel,
900 P.2d at 757-58. Moreover, since our decision in
Zerkel, the United States Supreme Court has
substantially limited the authority of the cases Haynes
relied on. See Hudson v. United States, 522 U.S. 93,
118 S.Ct. 488, 139 L.Ed.2d 450 (1997); United States
v. Ursery, 518 U.S. 267, 116 S.Ct. 2135, 135
L.Ed.2d 549 (19%6). Finally, we have rejected nn
analogous argument under the double jeopardy clause
of the Alaska Constitution. See Aaron v. Ketchikan,
927 P.2d 335 (Alaska App. 1996). We therefore
uphold the district court 3 refusal to dismiss Haynes"s
case.

On appeal, however, Haynes ndvances a substantially
different argument. He asserts that the double
jeopardy problem was created by the City of
Ketcliikan™s civil lavsuit seeking forfeiture of his
wehicle. As explained above, this civil lawsuit was
ultimately dismissed by stipulation of the parties.
However, Haynes contends tliat the forfeiture of his
vehicle, liad itoccurred, woultl have been a
punishment for double jeopardy purposes, and
therefore, because the City"s forfeiture action was
pending at the same time as the State"s criminal
prosecution, the criminal prosecution should have
been dismissed on double jeopardy grounds.

Altermatively, Haynes argues that the City"s
impoundment of his vehicle pending the resolution of
the forfeiture proceeding-essenlially, a pre-
judgement attachment of the disputed property-
constituted a punishment for double jeopardy
purposes, and therefore any further punishment
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imposed in the criminal proceeding would have been
unconstitutional .

*3 Our previous decisions in this area— Zerkel,
Aaron, and Davis v. Anchorage, 945 P.2d 307
(Alaska App. 1997) (holding that forfeiture of a vehicle
innn in rem civil proceeding does not constitute
punislunent for double jeopardy purposes)—strongly
suggest that both of Haynes®™s arguments are mistaken.
However, we need not reach the merits of Haynes"s
arguments because neither of them was preserved.

hi his district court pleading, Haynes adverted to the
fact that the City of Ketchikan had filed a civil
forfeiture action against his vehicle and had
impounded the vehicle pending resolution of tliat
lansuit. However, when Haynes stated the basis of
his claim for relief, he focused exclusively on the fact
that the State had taken administrative action against
his driver®s license. And, when the district court
issued its ruling on Haynes*®s motion to dismiss, the
district court addressed only the argument that
administrative suspension or revocation of a driver®s
license constituted punishment for double jeopardy

PUIPOSES.

Haynes never sought reconsideration of the district
court™s niling, nor did he take any other action to alert
the district court that he believed the court had
neglected to nde on one of his claims. This being the
case, even ifHaynes had meant to raise a double
jeopardy claim based on the City of Ketcliikan"s
action against liss vehicle, any such claim would now
be waived. See Marino v. State, 934 P.2d 1321, 1327
(Alaska App. 1997); Erickson v. State, 824 P.2d 725,
733 (Alaskn App. 1991) (when the trial court
overlooks or neglects to rule on n litigant's claim for
relief, the litigant must press the court for a ruling or
the cInim will be deemed waived).

In his brief to this court, Haynes inplicitly
recognizes that be faces a procedural difficulty. He
argues that, "to the extent [liig double jeopardy
arguments might not have been, or were inadequately,
presented [to the district court], such failure is not
fatal to this appeal’ becnuse "‘the constitutional
protection against double jeopardy is ordinarily not
forfeited by failure to raise an objection at trial”. Itis
true that double jeopardy claims ordinarily can not be
forfeited by inaction. See Meiuia v. New York, 423
U.S. 61, 63 n. 2, 96 S.Ct. 241, 242 n. 2, 46 L.Ed.2d
195 (1975); Horton v. State, 758 P.2d 628, 632
(Alnska App. 1983). However, thisdoes not excuse a
litigmt from the nile that, nbsent plain error, a claim
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must be presented to the trinl court before itcan be
raised on appeal. Because Haynes did not ask the
district court to decide either his vehicle forfeiture
claim or his vehicle impoundment claim, ami because
these claims can not be decided as matters of plnin
error, Haynes can not raise these contenticas on

appeal. [FN2]

FN2. In Horton, this court allowed the defendant to
argue for the first time on uppcal lhnt, under the
double jeopardy clause, two of his convictions should
merge because they were based on the same criminal
act. However, given this court's ruling that it was the
State's burden to establish that the two counts were
based on distinct acts, id., 758 P.2d at 632, Horton's
double jeopardy claim amounted to an attack on the
sufficiency of the State's trial evidence to establish
two separate offenses.

Sufficiency of the evidence to establish sepnrale
offenses is a lcgnl determination based on the
existing trial record; appellate courts can determine
this question de novo. Thus, the specific double
jeopardy claim that Horton raised could be decided
under the rubric of "plain error". See Shafer v. State,
456 P.2d 466, 468 (Alaska 1969) (holding that, even
though a defendant does not object to the sufficiency
of the State's evidence at trial by seeking a
judgement of acquittal, this claim can nevertheless be
considered on appeal as a matter of plain error);
Musiafoski v. State, 867 P.2d 824, 829 n. 1 (Alaska
App.1994) (holding that an appellate court can
independently review a trial court’s ruling on the
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validity of an indictment when the issue was
litigated solely on the pleadings and the pre-

existing grand jury record). Haynes, on the other
hand, raises double jeopardy claims that hinge on
faelunl and legal issues that were not litigated in the
trial court. Moreover, the proper decision of his
claims is not obvious from the existing record.  See
Hansen v. Stale, 845 P.2d 449, 457 (Alaska
App.1993); Marrone v. State, 653 P.2d 672, 676
(Alnska App. 1982) (holding that when there is no
clear legal answer to the defendant's claim, the
defendant has failed to establish plain error). Thus,
Haynes's cInims do not constitute "plain error", and
he can not raise them for the first time on appeal.

To conclude: We uphold the district court™s ruling on
the double jeopardy claim that Haynes preserved-the
claim that the Department of Public Safety"s
administrative action against Haynes 3driver"s license
precluded the State from prosecuting Haynes for
driving while intoxicated. We find that Haynes failed
1o preserve the other double jeopardy claims that he
raises in tiis appeal (claims based on the City of
Ketchikan™s in rent  forfeiture action against his
wehicle).

*4 The judgement ofthe district court s
AFFIRMED.

END OF DOCUMENT
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Before: COATS, ChiefJudge, MANNHEIMER,
Judge, and RABINOW1TZ, Senior Supreme Court
Justice. [FN*|

FN* Sitting by assignment made pursuant to Article
IV, Section 11 of the Alaska Constitution and

Administrative Rule 23(a).
MEMORANDUM OPINION AND JUDGEMENT
MANNHE IMER, Judge.

*1 Each of the ten defendants in this consolidated
appeal was charged with driving while intoxicated,
Anchorage Municipal Code (AMC) 9.28.020. Whrle
these criminal charges were pending, the Alaska
Department of Public Safety adninistratively revoked
all ten defendants® operator®s licenses (based on the
same incidents). In addition, pursuant to former
AMC 9.28.026, the Municipality of Anchorage
impounded the vehicles that the defendants had been
driving. All of the defendants had to pay money to
the Municipal ity to reclaim treir vehicles, and the
Municipality retained possession of some of these
vehicles for up to thirty days. [FN1)

FN I. Appellant Lemhkc's case actually comprises
three different DWI prosecutions. In the first
prosecution (No. A-5977), Lemhke's vehicle was
impounded hut was soon released after she paid
S$161.75 to the Municipality. In the second
prosecution (No. A-5978), Lemhke's vehicle was
impounded for 30 dnys and then released after
Lembke paid a S60 fee. In the third prosecution (No.
A-5979), the Municipality commenced forfeiture
proceedings against the vehicle; this time, Lembke
paid $750 to settle the proceedings and regain the

vehicle.

Subsequently, the defendants asked the district court
o dismiss the criminal charges against them. The
defendants asserted that the revocation of their
driver”s licenses or the impoti ...ment of their vehicles
(or both) constituted “punishment™* for double
Jeopardy purposes under either Ihe Fifth Amendment
o0 the federal Constitution or Article I, Section 11 of
the Alnska Constitution. "Hie defendants contended
that, because they had already suffered these
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punishments, the Municipality was now precluded
from prosecuting them for driving while intoxicated.
The district court denial the defendants® motions, and
ultimately the defendants all pleadal no contest to
driving while intoxiontal, reserving treir rigt to
liticate these double jeopardy claims. See Cix>ksey v.
Slate, 524 P.2d 1251, 1255-57 (Alaska 1974).

The double jeopardy issues

Our decisions in  State v. Zerkel, 900 P.2d 744
(Alaska App. 1995) (decided under the federal
Constitution), and Aaron v. Ketchikan, 927 P.2d 335
(Alaska App. 1996) (decidal under the Alaska
Constitution), answer the defendants™ contention that
the adninistrative revocation of their driver™s licenses
insulata! them from subsequent criminal prosecution
for driving while intoxicatal. We thus uphold the
district court™s rulings on this issle.

As 1 the defendants™ contention tiet civil
impoundment of their \eliicles under former AM C
9.28.026 insulatal them from subseguent criminal
prosecution, that contention isansweral by our recent
decision inD avit v. Anchorage, — P.2d —, Opinion
No. 1548 (Alaskn App., September 19, 1997). In
Davis, we examinal former AMC 9.28.026 and we
conchulal thet, under tiat statute, an il rent  civil
forfeiture ofthe \eliicle operated by an intoxiontal
driver was not "'punishment™ for double jeopardy
purposes under either the faleral or the Alaska
oonstitutions.

Several of the defendants in the present appeal argue
it impoundment (thet is, temporary retention) of n
vehicle should be viewal differently from forfeiture.
These defendants argue that forfeiture of a veliicle cun
be cInssifial ns “remalinl" because the ret of
forfeiture permanently removes a dangerous object
from the community, while impoundment must be
"punitive” because itaccomplishes only i
inconvenience to the owner. This argument is
premisal on n misunderstanding of the rationale
behind civil forfeiture. [FN2]

FN2. Itis also premised on a misunderstanding of
what happened in civil forfeiture proceedings. As
exemplified by defendant Lemhke's case, a vehicle
owner who faced forfeiture proceedings could
resolve the cose by paying money to the
Municipality. Sec footnote 1. Further, under
former AMC 9.28.026(C)(9)(a), even when n vehicle
was declared forfeit, the Anchorage Chief of Poliee
was authorized to sell the vehicle at auction-- thus
returning it to the community, where it might
conceivably again be used by nn intoxicated driver.
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*2 It is true tliat older cases discussing in rem
forfeitures indulge in the legal fiction that the dbject
itelf is the "offender’”. Moreover, former AMC
9.28.026 declaral that any vehicle usal by an
intoxicatal driver constitutal a "nuisance™ to be
abatal. Such statements might indeal laid one t
conclude tiet there was something about the \eliicles
themselves that was intrinsically dangerous or
injurious to the public welfare. However, as we
expininal inDavis, the forfeiture provisions of AMC
9.28.026
were squarely aimal at "owners who (were|
culpable for the criminal misuse of (their wehicle)",
and tiat the forfeiture imposed by this ordinance
was basal on proof that the vehicle was "hazardous
in the hands of this owner because either he use|d] it
to couunit crimes, or allowfal) others to do so".

Davis, slipopinion nt8 (quoting  United Stales v
Ursery, 518U.S. 267, — , 116 S.Ct. 2135, 2150, 135
L.Ed.2d 549 (1996) (concurring opinion of Justice
Kennaly)). hi other words, the Municipality was
entitled to institute impoundment or forfeiture
procealings against the vehicles usal by intoxicatal
drivers because, at lesst presumptively, the owners of
those vehicles had engagal in behavior that put the
public at risk-either by driving their own \eliicles
while intoxicatal, or by lending their vehicles to other
people who were intoxicntal.

With (liepurpose of AMC 9.28.026 thus clarified, it
can be seen that impoundment and forfeiture are
simply two different forms of the same remalial
sanction—taking a vehicle out of the hands of a person
who is gpt to allow the vehicle to be usal
dangerously. Impoundment isa temporary
dispossession, forfeiture a permanent dispossession,
but both serve the same remalial end. We therefore
conclude that our decision in Davis controls the
impoundment as well as the forfeiture of vehicles
under former AMC 9.28.026.

For these raisons, we uphold the defendants®
convictions for driving wliile intoxicated.
Lembke's sentence appeal

Defendant Lembke raises one additional issue tiat is
germane solely to her case; she challenges the
severity of her sentence. As indicatal in footnote 1,
Lembke was convicted of three different episodes of
driving while intoxicatal. District Judge John R.
Loliff senteneal Lembke ton composite term of 360
days to serve (1260 days with 900 days suspemlal).
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We will firstsummarize tie facts of Lemhke®s three
cases aiul then analyze her sentence.

Just after midnight on October 14, 1994, Lembke
was stopped for speeding and for flashing her
headlights; this stop ultimately turned into nn nrrest
for driving while intoxicated. A twelve-pack of beer
was found in Lembke™s car. Her blood-alcohol level
tested at .195 percent.

Lembke was released on bail pending her trial.
Among the conditions of pre- trial release, the court
required Lembke to obey all laws ami to refrain from
consuming alcohol.

*3 0n February 24, 1995, again just after midnight,
Lembke was stopped for speeding and for weaving;
again, this stop ultimately became an arrest for DWI .
On this occasion, Lembke refiised to submit ton
breath test, but she appeared to be higldy intoxicated.

Based on this second incident, Lembke was charged
with a second DWI. She was also charged with
refusing to submit to a breath test, AMC 9.28.022(C),
driving while her license was revoked, AMC
9.12.010(B), ami violating the conditions of her
release in the still-pending 1994 DW 1 case (because
she liad consumed alcoholic beverages and because
she liad broken the law by driving without a valid
driver"s license).

Lembke was again released on bail. Four weeks
later, on March 19, 1995, again just after midnight,
die police received three REDD1 (“'Report Every
Pnmk Driver Inunediately™) reports concerning
Lembke. Acting on these reports, an officer
followed Lembke*®s car ami observed itweaving into
different lanes of traffic. The officer stopped
Lembke, ami again Lembke was arrested for DWI .
Lembke"s blood-alcohol level on this occasion was
.268 percent. [FN3)

FN3. In addition to driving while intoxicated,
Lembke also hnd some cocaine in her possession.
(She conceded this at her sentencing hearing.)
Apparently, however, Lcmhkc was never charged
with this felony.

Based on this incident, Lembkt was charged with a
third DWI.  She was also again Jiarged with driving
wliile her license was revoked. This lime, Lembke
was unable to make bail. She remained in custody
uttl March 30th, when the court released her t an
inpatient alcohol treatment program.
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Four months later, Lembke reached a plea agreement
wi'th the Municipality: Lembke pleaded no contest to
the"three counts of driving while intoxicated, as well
as the additional count of violating the conditions of
her release; the Municipality dismissed the two
counts charging Lembke with driving while her
license was revoked, as well as the count cliarginr
Lembke with refusing to take the breath test.

Lembke had two prior DW1 convictions from 1979,
for which she served 3 days and 10 days in jail.
However, because these two prior convictions were
more than 10 years old, Lembke was a first offender
for purposes of the mandatory minimum sentences set
forth inAMC 9.28.020(C). Thiat is, she faced a
mandatory minimum sentence of 3 days"
imprisonment for each of her three current DWI"s.

See AMC 9.28.0200C)(D(@)-

Judge Lohff sentenced Lembke inall three cases
simultaneously. At (he sentencing hearing, Lembke
and other witnesses (including Lembke*s alcoholism
counselor) testified concerning Lembke*®s alcoholism,
her rehabilitative efforts, and her progress.
Lembke®s counselor at the Breaktlirough Chemical
Deixmdency Program testified that Lembke had
received inpatient treatment for several days (from
March 30th through April 5th), then day-patient
treatment for another two weeks (April 6 th through
April 21st), before being released to the out-patient
program. At the time of her sentencing, Lembke had
completed 17 weeks of out-patient therapy; the fiill
program is40 weeks long, so Lembke liad 23 weeks
keD).

Wliile Lembke*s counselor thought that Lembke
demonstrated a good attitude toward therapy, she
evaluated Lembke*s chances for successful
rehabilitation as ""average'-both because Lembke had
a serious alcohol problem and also because Lembke
had “'some other issues that she needs to deal with™.
The counselor agreed that Lembke*"s successful
rehabilitation would require a “substantial investment
of ... time and energy".

*4 In his sentencing remarks, Judge Lohlf declared
that Lembke, by committing three DW1 offenses so
close together in time, had exhibited "an extreme
degree™ of "poor judgement”. Lembke®s blood-
alcohol levels (on the two occasions when ithad been
measured) had substantially exceeded the legal limit;
Judge Lolifffound that these liigh blood-alcohol lewvels
indicated an extreme degree of impairment.
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Moreover, Judge Lohff pointed out tisk Lembke*"s
second and third offenses were committed wliile
Lembke was awaiting trial on other DW 1 charges.
(We also note, although Judge Lohff did not
specifically mention this point, that Lembke
committed her second and third offenses when she
was on bail release ami had been ordered to refrain
both from drinking and from driving.)

Based on the circumstances of Lembke"s current
offenses, as well as the fact tliat Lembke had twice
before been convicted of driving wliile intoxicted,
Judge Lohff concluded tiat the 3-day mandatory
minimum sentence for Lembke"s present offenses
would be "clearly and ridiculously inadequate (o
express) community condemnation® of Lembke®s
conduct. Judge Lohff explained that he viewed
Lembke*®s conduct as approaching "worst offender
status”, ami he declared tiat he intended to impose
"aggravated" sentences.

On the other liand, Judge Lohff declined to find
Lembke a "worst offemler”. The judge expressly
considered Lembke"s religbilitation as a sentencing
goal, and he acknowledged that Lembke liad made
""good progress' toward rehebilitation. However,
Judge Lohff believed that the facts of Lembke™s case
called on him to emphasize the sentencing goals of
community condemnation, protection of the public,
and deterrence. The judge declared tliat he wished to
do everything possible to prevent Lembke from
repeating her offenses.

In the first DW 1 case, Judge Loliffsentenced Lembke
10 360 days with 320 days suspended; inthe second
DWI case, Judge Lohff sentenced Lembke to 360
days with 240 days suspended; and inthe tliird DW I
case, Judge Lohff sentenced Lembke t 360 days with
180 days suspended. In addition, Lembke received
180 days with 160 days suspended for violating the
comlitions of her release. Judge Lohff imposed all of
these sentences consecutively, v suiting ina composite
sentence of 1260 days with 900 days suspended, or
360 days to serve.

On appeal, Lembke argues tiat Judge Lohff failed to
adequately address her progress toward rehabilitation,
exemplified by her success during four months of
alcohol therapy, and tiat he failed to give sufficient
weight to her rehebilitative prospects. However, the
record shows tliat Judge Loliffgave specific attention
to Lembke"s rehabilitation and her efforts in the
treatment program. The judge simply concluded thet,
in ligtt of the circumstances, other sentencing goals
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should take priority.

Lembke*"s treatment counselor, while she praised
Lembke*s attitude and efforts in therapy, evaluated
Lembke*"s prospects as only "average”. Weighed
against tliis "average™ prospect for reliabilitation was
Lembke*"s past record of DW 1 offenses and her
serious string of present offenses.  Within the space
of halfayear, Lembke conunitted three DWI*s. The
second and tiird of these offenses were committed
while Lembke was on hail release-living under court
order not to drink and not to drive (because her
driver®s license liad been revoked). Such recidivism is
a substantial aggravating factor.  Compare Bush w.
State, 678 P.2d 423, 425-26 (Alaska App- 1984), and
Rosa v. State, 633 P.2d 1027, 1032-33 (Alaska
App- 1981) (upholding aggravated sentences for
defendants who continued t eIl cocaine while
released on hail in connection with cocaine charges).

*5 Lembke argues that Judge Loliffshould not have
viewed her three DW1 offenses as three separate
crimes, since Lembke conunitted all three before she
had been sentenced on even the firstone. Lembke
argues that, because she did not go through conviction
and sentencing uttil after she had committed all three
offenses, she "did not have the opportunity to follow
through with rehabilitation”. Thus, Lembke
concludes, itwas unfair for Judge Lohff to treat her as
ifshe were, inessence, a tiird offender.

The record shows that Judge Loliffunderstood that
Lembke was not a third offender. He specifically
declared that Lembke faced only a first offender”s
minimum sentence (72 hours® imprisonment) for each
of the tiree DW1 convictions. However, the fact tiat
Lembke was a first offender for purposes of
determining the mandatory minimum sentence does
not mean that Judge Loliffwas obliged to treat her as
a first offender for all sentencing purposes. A
sentencing judge mny consider a defendant"s criminal
history and pest convictions regardless of whether
those past convictions affect the defendant”s status for
purposes of applying a presumptive term or a
mandatory minimum term.  See State v. Peel, 843
P.2d 1249, 1251 n. 2 (Alnska App. 1992); Burnette v.
Anchorage, 823 P.2d 10, 14 n. 4 (Alaska App. 1991).

Judge Loliffdeclared that one of his specific
sentencing goals was to ensure that Lembke was
deterred from continuing to drive wliile intoxicated.
The record shows that Lembke was unable or

unwi lling to refrain from driving while intoxicated
even after her misconduct was forcefully brought to
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her attention by her 1979 convictions, by her arrests
in October 1994 atti March 1995, by the formal
proceedings instituted against her, anti by the court™s
bail conditions. Given this record, we conclude tiat
Judge Lohff could reasonably choose to accentuate the
aggravated nature of Lembke*"s course of conduct over
Lembke*"s average potential for renebilitation.

Asitonia v. State, 508 P.2d 1023, 1026 (Alaska 1973);
Ting v. Anchorage, 929 P.2d 673, 675 (Alnska
App- 1997) (a sentencing judge is primarily
responsible for weighing the various sentencing goals
under the particular facts of the defendant”s case).

This court has affirmed even more severe sentences
for defendants who were sentenced for a serrs of
DWI*"s, even when the later offenses were conunitted
before the defendant had been sentenced on the earlier
charges. For instance, in  Raymoiul v. Anchorage,
698 P.2d 669 (Alaska App. 1985), this court affirmed
a composite sentence of 460 days to serve for two
counts of DW1 and two counts of driving with a
revoked license.  These charges arose from incidents
that occurred only six days apart, but the defendant
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liad two earlier DW1 convictions. And in  Wilson v.
State. 680 P.2d 1173, 1177, 1179 (Alaska App-1984),
this court affirmed a composite sentence of 3 years, 9
months for three incidents that gave rise to two DW I
convictions as well as convictions for reckless driving
and refusing to submit to a breath test. The reckless
driving and breath-test refusal charges stemmed from
an incident that occurred four days before the
defendant was sentenced for the second DWI .

*6 Having independently examined the record, we
conclude tliat the 360-day composite term imposed by
Judge Lohff isnot clearly mistaken. McClain v.
State, 519 P.2d 811, 813-14 (Alaska 1974).

Conclusion

The judgements of conviction entered against these
ten defendants are AFFIRMED . Additionally, in
Lembke*"s ap|ieal, the district court"s sentencing
decision iSAFFIRMED.

END OF DOCUMENT
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Before: COATS, ChiefJudge, MANNHEIMER,
Judge, and JOANNIDES, District Court Judge.
(=]

FN** Sitting by assignment of the chiefjustice made
pursuant to Article 1V, Section 16 of the Alaska
Constitution.

MEMORANDUM OPINION AND JUDGEMENT
[FN*]

FN* Entered pursuant to Appclintc Rule 214 and the
Guidelines for Publication of Court of Appeals
Decisions (Court of Appeals Order No. 3).

MANNHE IMER, Judge.

*1 David W. Shaffer was arrested by the Anchorage
Jdice for driving wliile intoxicated. At the time of
his arrest, Shaffer was driving a 1985 Subaru with
Virginia license plates; this vehicle was impounded.
Because Sliaffer had a prior conviction for refusing to
submit to a breath test, the Municipality of Anchorage
commenced forfeiture proceedings against the Subaru
under former Anchorage Municipal Code 8
9.28.026(C).

The vehicle was not registered to Shaffer, but Shaffer
contacted the Municipality and submitted a copy of
the certificate of title, which showed that he had
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recently purchased the car. However, after making
this contact with the Municipality, Shaffer never filed
an answer to the Municipality*s forfeiture complaint.
The administrative hearing officer ultimately granted
default judgement to the Municipality.

Based on the forfeiture of the Subaru, Sliaffer asked
the district court to dismiss the driving while
intoxicated charge. Shaffer argued that the forfeiture
of his vehicle constituted a punishment for his act of
drunk driving, and thus any further punishment that
might be imposed in the pending criminal action
would violate the constitutional guarantee against
double jeopardy. The district court agreed with
Shaffer and dismissed the DW 1 charge. The
Muncipality now nppeals the district court™s ruling.

Thiis case is controlled by our recent decision in
Anchorage v. Skagen, 920 P.2d 284 (Alaska

App. 19%). In Skagen, we held that a civil forfeiture
proceeding against a defendant”s velucle does not
constitute a "jeopardy” for purposes of the double
Jeopardy clause ifthe defendant does not enter an
appearance and formally contest the forfeiture. 920
P.2d at 286-87. Shaffer never entered an appearance
when the Municipality sought forfeiture of his \eliicle.
Thus, the district court erred when itruled that
Shaffer had been placed injeopardy in that forfeiture
proceeding.

Shaffer attempts to avoid this result by pointing out
that, even though he never filed an answer to the
Municipality"s forfeiture complaint, he did contact the
Municipality to notify them that he was the true owner
of the \eliicle.  Shaffer argues that this act of
notification distinguishes his case from Skagen. It
does not.

InSkagen, we discussed an analogous federal case,
United States v. Castro, 78 F.3d 453 (9th Cir. 1996).
The defendant in  Castro was charged with drug
offenses; he was also notified that the government
would be seeking forfeiture of some property he
owned. Castro filed notice that he intended to contest
the forfeiture, but the notice was filed late and it failed
to include all (he necessary forms. The Drug
Enforcement Agency notified Castro of these
deficiencies mid extended him another opportunity to
contest the forfeiture. Castro refiled the paperwork,
but ngain itwas not in proper form. (Castro failed to
submi't his pleadings under cath.) The government
informed Castro that his pleadings were again
deficient, and they gave him a third opportunity to
contest the forfeiture.  This time, Castro failed
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respond. Castro, 78 F.3d at 454-55.

*1 0n appeal from his criminal convictions, Castro
argued that the criminal judgement against him
constituted a second punishment because the
government had already obtained forfeiture of his
property. The Ninth Circuit disagreed. "Merely
asserting that the property belonged to him, without
complying with the requirements for filirga cInim of
ownership, isnot legally sufficient!,)" the court said.
Id. at456. The court additionally noted tiet Castro,
despite his assertion of ownership, had never actually
sought to re-open the forfeiture proceedings or obtain
a modification of the default judgement:

[The defendant™s] failure to file a petition for
remission or mitigation ... reveals that, even when
he had the opportunity to challenge ... the forfeiture
and assert his interest, he weighed the worth of
asserting a claim against any risks associated with
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doing so and ultimately decided not to assert a claim
of ownership.

Castro, 78 F.3d at 457.

Shaffer, like the defendants in  Skagen and Castro,
notified the government that he was the owner of the
property but did not pursue this asserted ownersliip
interest by answering the forfeiture complaint. Tims,
Shaffer"s case isgoverned by our decision in Skagen:
the default forfeiture of an unclaimed \eliicle did not
inflict a punishment on Sliaffer.

The judgement of the district court sSREVERSED
and the driving while intoxicated charge against
Shaffer is reinstated.  This case is remanded to the
district court for further proceedings on that charge.

END OF DOCUMENT
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JUDGES
Before: BFr{yner, ChlefJudEe and Coats and Mannheimer, Judges.
AUTHOR: MANNHEIMER

OPINION

MANNHEIMER, Judge.

William M. Skagen was charged with two violations of the Anchorage Municipal Code:
driving while intoxicated, AMC § 9.28.-020A, and refusing to take a breath t&st, AMC 8§
9.28.022C. While Skagen awaited tril, the Municipality commenced a cml forfeiture

proceeding against his automobile pursuant to AMC 8§ 9.28.026C.1 skagen (who was the
registered owner of the wehicle) failed to enter an appearance In the forfeiture action. As a
conseguence, the Municipal ity obtained a default judgemen. of forfeiture against the ehicle.

After the \ehicle was forfertad to the Municipality, Skagen filed a motion seeking dismissal
of the two criminal charges pending against him. Skagen asserted that the forferture of his
wvehicle, based on his acts of driving while intoxicated and refusing t take the breath tet,
constituted a “punishment™ for double jeopardy purposes. Because he had already suffered this
punishment, Skagen argued, the double jeopardy clause of the Federal Constitution barred the
Municipality from prosecuting him for these two crimes.

District Court Judge William H. Fuld agreed with Skagen in part. He ruled thet the forferture
of Skagen®s vehicle constituted a punishment for double jeopardy purposes, but he found thet the
vehicle forferture had been based solely on Skagen®s refusal to take the breath test, not his act of
diiving whille intoxicated. For this reason, Judge Fuld dismissed the breath- test refusal charge but
he maintained the driving while intoxicated charge.
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The Municipality filed a petition for review, asking us to reirstate the breath-test refusal
charge. Skagen filed a crosspetition, asking us to dismiss the driving while intoxicated charge.
We granted both petitians, and we now hold that the Municipal ity isentitled to pursue both of the
criminal charges.

There s support for Skagen™s assertion thet the forferture of a vehicle based on criminal acts
of the driver constitutes a "'punishment’™ for federal double jeopardy purposes. See One 1958
Plymouth Sedan v. Pennsylvania, 380 U.S. 693, 699; 85 S. Ct. 1246, 1250; 14 L. Ed. 2d 170
(195), cited inAustin v. United States, 509 U.S. 602, 113 S. Ct. 2801, 2811; 125L. Ed. 2d 488
(19%3), and United States v. Perez, 70 F.3d 345 (Gth Cir. 1995). There is also legal authority
against Skagen. See City of New Hope v. One 19S6 Mazda 626, 546 N.W.2d 300 (Minn. App.
1996) (holding that the forferture of a vehicle operated by an intoxicated driver does not
constatute “'punishment’ for double jeopardy purposes, and that such a forferture can be 1mposed
in addition  the criminal penalties for DWI); State v. Johnson, 667 So. 2d 510 (La. 1996)
(holding thet the forferture of a vehicle used In drug offenses does rnot, per s, constitute
"punishment’* for double jeopardy purposes —tret, with the possible exception of extraordinarily
valuable wehicles, such a forferture can be 1mposed irrespective of whether the owner has already
been convicted and sentenced for the drug offenses); State v. One 1989 Ford F-150 Pickup, 888
P.2d 1036 (Okla. App. 1995) (indicating that the forfeiture of a \vehicle used in drug offenses
does not constitute "punishment’ for double jeopardy purposes). See also United States v.
Salinas, 65 F.3d 551, 553-54 (6th Cir. 1995), and United States v. Tilley, 18 F.3d 295, 300 (Gth
Gr. 19), cart, dentied U.S. ,115S. Ct. 574, 130 L. Ed. 2d 490 (forferture of property
purchased with the proceeds of illegal narootics transactions is not “'punishment” for double

jeopardy purposes).

Despite the allure of this double jeopardy isse, we conclude that we need not resolve itto
decide Skagen®s case. The federal cirouits uniformly hold thet, even when the government files
aurt to ootain forferture of property based on a person®s criminal acts, the double jeopardy clause
is not inplicated when the forfeiture is entered by default after the defendant fails to file an
appearance In the forfeiture action and assert an interest in the property.

For instance, In United States v. Washington, 69 F.3d 401 (Sth Cir. 19%), government
agents arrested Washington for narootics offenses and seized over $ 1000 from him. When the
government commenced forferture proceedings against this money, "Washington decided [on the
advice of counsel] not to file a claim stating his Interest in the seized money". 69 F.3d at402.

After the money was forfeited to the government, Washington sought dismissal of the drug
charges against him. He relied on United States v. $ 405,089.23 in U.S. Currency, 33 F.3d
1210 (Gth Cir. 1994), a case in which the Ninth Circuit held thet the forferture of money
connected with narcotics offenses constituted "'punishment’™ for double jeopardy purposes, thus
prohibiting the government from later trying the defendant on criminal charges arising from the
same conduct. However, the Ninth Circuit found that Washington®™s case was not governed by
U.S. Currency:
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[While] criminal [prosecution] and civil forfeiture proceedings based on the same facts
may subject a defendant to double jeopardyf,] jeopardy does not attach ... whenever the
Government seizes property.

In the recent decision in [United States v.] Cretacci, [62 F.3d 307, 310-11 (9th Cir.
1995)], we concluded that an owner who receives notice of an intended forfeiture and
fails to claim an ownership interest in the property has effectively abandoned that interest.
Because abandonment constitutes a relinquishment of all rights in the property, we held
in Cretacci that the taking of such property imposes no "punishment" on the former
owner and thus does not place him or her in jeopardy.

Washington failed to contest the propriety of the seizure [of the money] by filing a
claim of ownership [or] by filing a petition for remission or mitigation. Under Cretacci,
the Government's forfeiture of the monies found on Washington's person therefore
imposed no punishment on him and he thus was never placed in jeopardy. Accordingly,
we reject Washington's claim that his subsequent criminal prosecution constitutes double
jeopardy.

United States v. Washington, 69 F.3d at 403-04 (citations omitted).

Accord: United States v. Janies, 78 F.3d 851, 855 (3rd Cir. 1996); United States v.
Wilson, 77 F.3d 105, 111 (5th Cir. 1996); United States v. Pena, 67 F.3d 153, 156 (8th Cir.
1995); United States v. Ruth, 65 F.3d 599, 603-04 (7th Cir. 1995), cert, denied, 116 S. Ct.
1548 (1996); United States v. Baird, 63 F.3d 1213, 1217-1220 (3rd Cir. 1995), cert, denied,
116 S. Ct. 909, 133 L. Ed. 2d 841 (1996); United States v. Arreola-Ramos, 60 F.3d 188, 192
(5th Cir. 1995); United States v. Torres, 28 F.3d 1463, 1465-66 (7th Cir. 1994), cert, denied
115 S. Ct. 669, 130 L. Ed. 2d 603 (1994).

Skagen, like the defendants in Washington and the cases cited in the last paragraph, failed to
enter an appearance in the civil forfeiture action. With no one appearing to contest the forfeiture,
the Municipality obtained the vehicle by default. Under the foregoing cases, Skagen was not
placed injeopardy in the forfeiture proceeding (because he was never a party to that proceeding),
nor was Skagen "punished" by the forfeiture of the vehicle (because he failed to claim an interest
in it).

Skagen claims that his failure to file an appearance in the forfeiture action stemmed from the
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fact that he was never properly notified of the proceeding. Skagen assets that the Municipality
sent the notice of impending forfeiture to the wrong address. Skagen further contends that the
Municipality then compounded its error: having failed to elicit any response through its letter to
Skagen, the Municipality proceeded to serve Skagen by publication —but it published the notice
in anewspaper in Eagle River, notin Anchorage where Skagen was residing.

Assuming that Skagen could prove that he never received proper notice of the forfeiture

action, he might be entitled to have the forfeiture set aside under Civil Rule 60.2 §0 far, however,
it appears that Skagen has chosen to take no action. Thus, Skagen's position in the district court
(and his position on appeal) is that he might wish to assert an interest in the vehicle, and he might
be entitled to have the default set aside if he succeeded in re-opening the forfeiture proceeding.
These possibilities remain speculative because Skagen has done nothing to pursue them.

A judgement remains valid until it is shown to be invalid. The fact that a person claims that
there is a compelling reason to set aside ajudgement does not invalidate that judgement until the
person's claim is proved in ajudicial proceeding. See Civil Rule 60(b): "A motion [for relief
from judgment] does not affect the finality of a judgment or suspend its operation." For the
present, both the district court and this court must assume that the default forfeiture entered
against Skagen's vehicle was valid — that Skagen received notice, and that he knowingly
refrained from claiming an interest in the vehicle.

Moreover, even if we accepted Skagen's assertions of fact as true, this would leave Skagen in
the position of claiming that his current criminal prosecution should be deemed a second
jeopardy because Skagen might choose to subject himself to another punishment in the future.
That is, Skagen asserts that he is entitled to have the forfeiture proceeding re-opened at some
future time and, when it is re-opened, he would be entitled to assert an ownership interest in the
vehicle (an act that could arguably make any renewed forfeiture order a "punishment" for double
jeopardy purposes). None of these events has occurred yet.

The Ninth Circuit recently considered an analogous case in United States v. Castro, 78 F.3d
453 (9th Cir. 1996). The defendant in Castro was charged with drug offenses and he was also
notified that the government would be seeking forfeiture of some property he owned. Castro filed
notice that he intended to contest the forfeiture, but the notice was filed late and it failed to
include all the necessary forms. The Drug Enforcement Agency notified Castro of these
deficiencies and extended him another opportunity to contest the forfeiture. Castro refiled the
paperwork, but again it was not in proper form. (Castro failed to submit his pleadings under
oath.) The government informed Castro that his pleadings were again deficient, and they gave
him a third opportunity to contest the forfeiture. This time, Castro failed to respond. Castro, 78
F.3d at 454-55.

On appeal from his criminal convictions, Castro argued that the criminal judgement against
him constituted a second punishment because the government had already obtained forfeiture of
his property. The Ninth Circuit disagreed. "Merely asserting that the property belonged to him,
without complying with the requirements for filing a claim of ownership, is not legally
sufficient[,]" the court said. Id. at 456. The court additionally noted that Castro, despite his
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assertion of ownership, had never actually sought to re-open the forfeiture proceedings or obtain
amodification of the defaultjudgement:

[The defendant's] failure to file a petition for remission or mitigation ... reveals that,
even when he had the opportunity to challenge ... the forfeiture and assert his interest, he
weighed the worth of asserting a claim against any risks associated with doing so and
ultimately decided not to assert a claim of ownership.

Castro, 78 F.3d at 457.

Skagen, like the defendant in Castro, asserts that he is the owner of the forfeited property,
but he has done nothing to pursue this asserted ownership interest. The cases unanimously hold
that the default forfeiture of the unclaimed vehicle did not inflict a punishment on Skagen.

Skagen's double jeopardy claim will not be ripe until such time, if any, as Skagen chooses to
assert an interest in the vehicle and succeeds in re-opening the forfeiture proceeding. If, at that
time, judgement has already been entered against Skagen on either or both of the criminal
charges, Skagen would have an arguable double jeopardy defense to the forfeiture. If, on the
other hand, the forfeiture action is re-opened, Skagen unsuccessfully contests the forfeiture, and
the forfeiture is re-imposed before judgement is entered against Skagen on the criminal charges,
then Skagen would have an arguable double jeopardy defense to any continuation of the criminal
charges.

These potential future scenarios have no bearing on our resolution of the present case. As
things currently stand, Skagen's vehicle was forfeited by default after Skagen failed to assert an
interest in it, and Skagen has yet to take any action to seek a re-opening of the forfeiture
proceeding. Under these facts, Skagen must be deemed to have abandoned his interest in the
vehicle, and the default forfeiture of that vehicle did not inflict any punishment on him.
Moreover, Skagen has not been tried on the criminal charges. Thus, Skagen has not yet been
subjected to any punishment, much less double punishment, for his alleged acts of driving while
intoxicated and refusing the breath test.

We therefore REVERSE the district court's dismissal of the breath-test refusal charge, and we
AFFIRM the district court's refusal to dismiss the driving while intoxicated charge. We remand
Skagen's case to the district court for further proceedings on these two criminal charges.

DISPOSITION

District court's dismissal of breath-test refusal charge REVERSED, and district court's refusal to
dismiss driving while intoxicated charge AFFIRMED. Case remanded to district court for further
proceedings.

OPINION FOOTNOTES
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1 This ordinance empowers the Municipality to institute a civil action seeking impoundment or
forfeiture of any motor vehicle "that [was] operated, driven[,] or in the actual physical control of an
individual arrested for or charged with ... driving while intoxicated, o r... refusal to submit to a chemical
[breath] test[]". In cases in which the vehicle belongs to someone other than the person who was driving it,
the ordinance creates a presumption that the vehicle was operated "with the knowledge and consent of
the registered owners". The ordinance then continues:

A vehicle so operated [that is, a vehicle operated by a person who violated either the driving while
intoxicated ordinance or the breath test refusal ordinance] is declared to be a public nuisance for which
the registered owners hold legal responsibility],] subject only to the defenses ... set forth [below].

The ordinance allows the Municipality to seek a 30-day impoundment of the vehicle if the driver has
not been previously convicted of either DWI or breath-test refusal. If the driver has previously been
convicted of either of these offenses, the Municipality can seek forfeiture of the vehicle. AMC §
9.28.026A(1).

2 We note, however, that Civil Rule 60 requires such a motion to be made "within a reasonable time".
The forfeiture order was entered in August 1994, and Skagen was aware of what had happened at least
by February 1995. (On February 10, 1995, Skagen filed a pleading in the district court asserting that the
forfeiture had occurred without proper notice to him).
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JUDGES

Before: Bryner, Chief Judge, and Coats and Mannheimer, Judges. BRYNER, Chief Judge, concurring.
AUTHOR: MANNHEIMER

OPINION

MANNHEIMER, Judge.

These consolidated appeals all involve defendants who were arrested for driving while
intoxicated. In each case, the defendant either refused to take the breath test required by AS
28.35.031(a) or else took the test and the test results showed that the defendant's blood-alcohol
level was .10 percent or higher. Based on either the defendant's refusal to take the test or the
defendant's test result, the Department of Public Safety conducted administrative proceedings
under AS 28.15.165-166 and, ultimately, revoked each defendant's driver’s license.

At the same time, each defendant was also facing criminal prosecution in the district court.
(Some of the defendants were prosecuted by the State of Alaska; the others were prosecuted by
the Municipality of Anchorage.) Each defendant was charged with either driving while
intoxicated (DWI), AS 28.35.030(a), or refusing to submit to a breath test, AS 28.35.032(0, or
both. Moreover, a few of the defendants had been driving even though their licenses previously
had been suspended or revoked. These defendants, in addition to being charged with DW I and/or
breath-test refusal, were also charged with driving while their license was suspended or revoked
(DWLS orDWLR), AS 28.15.291(a).

After the defendants lost their driver's licenses (or had their license revocations extended) in
the Department of Public Safety's administrative proceedings, they filed motions asking the
district court to dismiss the pending criminal prosecutions. In each case, the defendants asserted
that the pending criminal prosecutions violated the double jeopardy clause - the constitutional
guarantee that no person be placed in jeopardy more than once for the same offense. See the Fifth
and Fourteenth Amendments to the United States Constitution, and Article I, Section 9 of the
Alaska Constitution. The defendants argued that, because they had already lost their driver's
licenses for the same conduct that formed the basis of the criminal prosecutions (either testing at
.10 percent blood alcohol or higher, or refusing the breath test), they had already been punished
once for this conduct and could not be punished again.

With one exception (file number A-5739), the district court granted the defendants' motions

and dismissed the criminal prosecutions) The State and the Municipality of Anchorage now
appeal those dismissals. In file number A-5739, the district court denied the defendant's motion
to dismiss, and we granted the defendant's petition to review the district court's decision. For the
reasons explained in this opinion, we reinstate the prosecutions that were dismissed and we
affirm the district court's refusal to dismiss the prosecution in file number A-5739.

The defendants' double jeopardy argument rests on a trio of cases decided by the United
States Supreme Court: United States v. Halper, 490 U.S. 435, 109 S.Ct. 1892, 104 L. Ed. 2d
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487 (1989); Austin v. United States, U.S. , 113 S.Ct. 2801, 125 L. Ed. 2d 488 (1993); and
Montana Department of Revenue v. Kurth Ranch, U.S. , 114 S.Ct. 1937, 128 L. Ed. 2d
767 (1994). In these cases, the Supreme Court expanded the scope of the double jeopardy clause,
construing it to protect people from the imposition of certain "penalties”, "forfeitures", and
"taxes" - monetary impositions that traditionally had not been considered criminal punishments.

For purposes of analyzing the defendants' argument, it makes the most sense to begin by
discussing United States v. Halper.

The Supreme Court's Decision in Halper

The defendant in Halper perpetrated a scheme of Medicare fraud. Halper was the manager of
a laboratory that performed medical procedures covered by Medicare. He submitted 65 claims in
which he falsely described the medical procedure that his laboratory had performed, so that the
government paid him $ 12.00 per procedure instead of $§ 3.00. Thus, Halper defrauded the
government of $ 585 (65 times $ 9.00). Halper, 490 U.S. at 437,109 S.Ct. at 1895-96.

Halper was criminally prosecuted and convicted of 65 counts of fraud; he was sentenced to 2
years' imprisonment and a $ 5000 fine. 490 U.S. at 437, 109 S.Ct. at 1896. The federal
government then commenced a civil action against Halper under the federal False Claims Act, 31
U.S.C. 88 3729-3731. Under Section 3729 of this act, a person who submits a false claim against
the government is "liable to the United States Government for a civil penalty of $ 2000, [plus] an
amount equal to 2 limes the amount of damages the Government sustains because of the [false
claim], and [the] costs of the civil action". The federal district court construed this statute to
require a separate $ 2000 penalty for each of Halper's false claims; thus, the court believed itself
obligated to impose a total penalty of $ 130,000 (65 times $ 2000) for fraudulent claims
involving only $ 585. Halper, 490 U.S. at 438, 109 S.Ct. at 1896-97.

The federal district court refused to impose this penalty. The court ruled that such a penalty
would constitute a second punishment (in violation of the double jeopardy clause) because the
penalty so exceeded the government's actual loss. 490 U.S. at 439-440, 109 S.Ct. at 1896-97. The
government appealed.

The Supreme Court noted that the double jeopardy clause embodies three distinct protections:
the protection against a successive prosecution after a defendant has been acquitted, the
protection against a successive prosecut:m after the defendant has been convicted, and the
protection against multiple punishments for the same offense. Halper, 490 U.S. at 440, 109 S.Ct.
at 1897. Because "proceedings and penalties under the civil False Claims Act are indeed civil in
nature", 490 U.S. at 442, 109 S.Ct. at 1898, the proceedings against Halper under the False
Claims Act did not constitute a successive prosecution. Rather, the Court declared, "the third of
[the double jeopardy] protections [is] the one at issue here". 490 U.S. at 440, 109 S.Ct. a* 1897.
"The sole question here is whether the statutory penalty authorized by the civil False Claims Act
... constitutes a second 'punishment' for the purpose of [the] double jeopardy [clause].” 490 U.S.
at 441, 109 S.Ct. at 1898.

The Supreme Court held that, under the facts of a particular case, the "civil penalty
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authorized by the Act may be so extreme and so divorced from the Government's damages and
expenses as to constitute a punishment” for double jeopardy purposes. Halper, 490 U.S. at 442,

109 S.Ct. at 1898.

[A] civil as well as a criminal sanction [may constitute] punishment when the sanction
as applied in the individual case serves the goals of punishmentf,] ... the twin aims of
retribution and deterrence.... [A] civil sanction that cannot fairly be said solely to serve a
remedial puipose, but rather can only be explained as also serving either retributive or
deterrent purposes, is punishment [for purposes of double jeopardy analysis]. ... We
therefore hold that under the Double Jeopardy Clause a defendant who already has been
punished in a criminal prosecution may not be subjected to an additional civil sanction to
the extent that the second sanction may not fairly be characterized as remedial, but only

as a deterrent or [as] retribution.

Halper, 490 U.S. at 448-49, 109 S.Ct. at 1901-02 (internal citations omitted).

The Court expressly disavowed any intention of limiting civil penalties to the precise
measure of the government's loss. Instead, the Court recognized that "the process of affixing a
sanction that compensates the Government for all its costs inevitably involves an element of
rough justice”; the Court pointed out that it had previously upheld statutes that imposed
"reasonable liquidated damages" or "fixed-penaities" plus "double-damages”. 490 U.S. at 449,

109 S.Ct. at 1902.

We cast no shadow on these time-honored judgments. What we announce now is a rule
for the rare case, the case such as the one before us, where a fixed-penalty provision
subjects a prolific but small-gauge offender to a sanction overwhelmingly

disproportionate to the damages he has caused.

Halper, 490 U.S. at 449, 109 S.Ct. at 1902.

The Court declared that, whenever a defendant has already suffered a criminal penalty for
illegal conduct and the government later seeks to impose a civil penalty for the same conduct, the
defendant may raise the argument that "the civil penalty sought in the subsequent proceeding
bears no rational relation to the goal of compensating the Government for its loss". Such a
defendant would be "entitled to an accounting of the Government's damages and costs to
determine if the penalty sought in fact constitutes a second punishment". The trial judge would
then use this accounting to determine "the size of the civil sanction the Government may receive
without crossing the line between remedy and punishment”. Halper, 490 U.S. at 449-450, 109

S.Ct. at 1902.2

Halper's Definition of the Distinction Between "Remedial” and "Punitive" Sanctions,
and the Supreme Court's Later Refusal to Limit itself to this Definition
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Turning to the case before us now, the defendants argue that, under Halper, the revocation of
a driver's license must be viewed as a "punishment" rather than a "remedy". The defendants rely
on the fact that the Supreme Court worded the test for distinguishing a remedial sanction from a
punitive sanction in terms of whether "the civil penalty sought [by the government] bears [any]
rational relation to the goal of compensating the government for its loss". The defendants point
out that the government will rarely suffer a monetary loss on account of a defendant's breath-test
result or on account of a defendant's refusal to take a breath test. Moreover, even if the
government could prove some monetary damage from the arrested driver's conduct, the act of
revoking that person's operator's license does essentially nothing toward accomplishing the goal
of compensating the government for the monetary loss that might attend the driver's taking or
refusing the breath test. Thus, the defendants conclude, the revocation of a driver's license must
be classified as a "punishment” rather than a "remedy".

The defendants' argument ignores the factual context of Halper. Halper involved a civil
proceeding instituted against a person who defrauded the government of money, and it involved a
monetary penalty imposed on that person, ostensibly to compensate the government for its loss.
In such a situation, the Supreme Court could readily frame the test for a "remedy" in terms of
whether the monetary penalty imposed on Halper in the civil proceeding bore any relation to the
monetary harm the government had suffered.

But there are other remedies besides restoration of lost money. According to W ebster's New
World Dictionary (Third College Edition, 1988), p. 1135, a "remedy" is "anything that corrects,
counteracts, or removes an evil or wrong". In its specialized legal sense, "remedy" is defined as
"a means .. by which violation of a right is prevented or compensated for". Id. (Emphasis
added.) Thus, restraining orders, injunctions, orders granting rescission, declaratory judgements
concerning the constitutionality or construction of statutes, and coercive fines or imprisonment
imposed under a court's civil contempt power are all "remedies". Dan B. Dobbs, Handbook on
the Law of Remedies (1973), pp. 1-2. See Helvering v. Mitchell, 303 U.S 391, 399; 58 S.Ct.
630, 633; 82 L.Ed. 917 (1938) ("Remedial sanctions may be of varying types").

The Supreme Court's later decisions in Austin v. United States and in Montana
Department of Revenue v. Kurth Ranch confirm that the "compensation .. for .. loss"
phrasing used in Halper was not intended to be the sole criterion for determining whether a
sanction should be deemed "punitive” or "remedial”. In both Austin and Kurth Ranch, the
Supreme Court used completely different criteria for evaluating whether the challenged sanction
was "remedial” or "punitive".

In Austin, the defendant was convicted of drug offenses. In a contemporaneous civil action,
the government sought forfeiture of the defendant's mobile home and his auto body shop under
21 U.S.C. § 881(a), a federal statute authorizing forfeiture of conveyances and real property used
to commit or facilitate the commission of drug offenses. Austin, 113 S.Ct. at 2803.

The defendant claimed that such a forfeiture violated the Eighth Amendment's prohibition on
"excessive fines", while the government argued that the "excessive fines" clause only applied to

C 2001 M ciUkw Bender A Company, Inc., o member of Uk LexU-NexU® Group. All right* rrcrveU



6

criminal sentences. The Supreme Court held that "fines" for purposes of the Eighth Amendment
encompassed not only criminal fines but also any forfeiture that constituted a "punishment". Id.
at 2806 & 2810.

However, rather than using Halper's formulation and asking whether the forfeiture could
reasonably be construed as compensating the government for loss, the Austin Court embarked on
an extended examination of the historical roots of forfeiture as a penalty. Austin, 113 S.Ct. at
2806-2810. The Court concluded that, with the exception of the forfeiture of contraband,
forfeiture was traditionally viewed as a type of punishment, and the Court found nothing "in [the
forfeiture] provisions [of 21 U.S.C. § 881(a)] or their legislative history to contradict the
historical understanding of forfeiture as punishment." Id. at 2810.

Concededly, we have recognized that the forfeiture of contraband itself may be
characterized as remedial because it removes dangerous or illegal items from society. See
United States v. One Assortment of 89 Firearms, 465 U.S. 354, 364, 104 S.Ct. 1099,
1105, 79 L. Ed. 2d 361 (1984). [We have], however, previously rejected [the]
government's attempt to extend that reasoning to [the forfeiture of] conveyances used to
transport illegal liquor. See One 1958 Plymouth Sedan v. Pennsylvania, 380 U.S. 693,
699, 85 S.Ct. 1246, 1250, 14 L. Ed. 2d 170 (1965). In that case [we] noted: "There is
nothing even remotely criminal in possessing an automobile.” Ibid. The same, without
question, is true of the properties involved here, and the Government's attempt to
characterize these properties as "instruments” of the drug trade must meet the same fate as
Pennsylvania's effort to characterize the 1958 Plymouth Sedan as "contraband".

Austin, 113 S.Ct. at 2811. The Court continued:

Fundamentally, even assuming that 8§ 881-(a)(4) and (a)(7) serve some remedial
purpose, the Government's argument must fail. "A civil sanction that cannot fairly be said
solely to serve a remedial purpose, but rather can only be explained as also serving either
retributive or deterrent purposes, is punishment, as we have come to understand the
term." Halper, 490 U.S. at 448, 109 S.Ct. at 1902 (emphasis added). In light of the
historical understanding of forfeiture as punishment, the clear focus of 8§ 881(a)(4) and
(a)(7) on the culpability of the owner, and the evidence that Congress understood those
provisions as serving to deter and to punish, we cannot conclude that forfeiture under 88
881(a)(4) and (a)(7) serves solely a remedial purpose. We therefore conclude that
forfeiture under these provisions constitutes "payment to a sovereign as punishment for
some offense™ [citation omitted], and, as such, is subject to the limitations of the Eighth
Amendment's Excessive Fines Clause.

Austin, 113 S.Ct. at 2812 (footnote omitted).

Thus, Austin did not rely on Halper's "compensation for loss" test when evaluating whether
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the forfeiture of a drug offender's house and business was "remedial” or "punitive". Rather, the
Supreme Court examined "the historical understanding of forfeiture”, the "focus of [the forfeiture
statute] on the culpability of the [property] owner", and the "evidence that [the legislature]
understood [the forfeiture] provisions as serving to deter and punish". Id.

In Montana Department of Revenue v. Kurth Ranch,, the Supreme Court made the
limitations of the Halper test even more explicit. Kurth Ranch involved a Montana family who
used their farm for the cultivation of marijuana. Each family member was prosecuted for either
possessing or conspiring to possess marijuana with intent to sell. 114 S.Ct. at 1942. In addition,
the county instituted a forfeiture action against the cash and equipment used in the marijuana
operation. Id. Then, the State of Montana filed suit to collect that state’s tax on illegal drugs.
Under Montana law, this tax was assessed at ten percent of the market value of the illegal drugs,
or $ 100 per ounce of marijuana and $ 250 per ounce of hashish, whichever was greater. Id. at
1941,

According to the State of Montana's calculations, the Kurth family's tax liability for
possessing illegal drugs was almost $ 900,000. This tax assessment prompted the Kurth family to
file for bankruptcy protection. Id. at 1942-43. The bankruptcy court first decided that the proper
tax assessment was only $ 181,000. Then, the bankruptcy court ruled that even this lesser iax
liability was unconstitutional because collection of the tax would violate the double jeopardy
clause. Id. at 1943. Following two more adverse rulings in higher federal courts, the Stete of
Montana brought its case to the Supreme Court.

The Supreme Court recognized that its decision in Halper "does not decide the ... giestion
whether Montana's tax should be characterized as punishment". Kurth Ranch, 114 S.Ct. at
1944. "Whereas fines, penalties, and forfeitures are readily characterized as [punitive] sane ions,
taxes are typically different because they are usually motivated by revenue-raising rather than
punitive purposes.” Id. at 1946.

Tax statutes serve a purpose quite different from civil penalties, and Halper's methoc
of determining whether the exaction was remedial or punitive "simply does not work i
the case of a tax statute”. [Citing with approval an assertion in Chief Justice Rehnquis.'s
dissenting opinion, 114 S.Ct. at 1950] Subjecting Montana's drug tax to Halper's test for
civil penalties is therefore inappropriate.

Kurth Ranch, 114 S.Ct. at 1948.

For example, the Supreme Court recognized that when evaluating a tax law it would not
make sense to apply Halper's broad statement that a civil penalty should be deemed
"punishment" if the penalty ineluctably served a "deterrent” purpose. The Court noted that "many
taxes ... such as [the] taxes on cigarettes and alcohol" are obviously "motivated to some extent by
an interest in deterrence”. 114 S.Ct. at 1946. Thus, the Court conceded, "neither a high rate of
taxation nor an obvious deterrent purpose automatically marks [Montana's] tax [as] a form of
punishment". Id. "While a high tax rate and deterrent purpose lend support to the
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characterization of the drug tax as punishment, these features, in and of themselves, do not
necessarily render the tax punitive." Id. at 1947.

The Court then noted several "unusual features” of the Montana tax statute that "set [it] apart
from most taxes". First, liability under M ontana's tax law "is conditioned on the commission of a
crime ... and is exacted only after the taxpayer has been arrested for the precise conduct that gives
rise to the tax obligation in the first place.” 114 S.Ct. at 1947. Next, the Court noted that taxes on
illegal activities "differ ... from mixed-motive taxes that governments impose both to deter a
disfavored [but legal] activity and to raise money". Id.

By imposing cigarette taxes, for example, a government wants to discourage smoking.
But because the product's benefits - such as creating employment, satisfying consumer
demand, and providing tax revenues - are regarded as outweighing the [product's] harm,
[the] government will allow the manufacture, sale, and use of cigarettes as long as the
manufacturers, sellers, and smokers pay high taxes that reduce consumption and increase
government revenue. [But these] justifications vanish when the taxed activity is
completely forbidden, for the legitimate revenue-raising purpose that might support such
a tax could be equally well served by increasing the fine imposed upon conviction.

Kurth Ranch, 114 S.Ct. at 1947 (footnote omitted).

Finally, the Supreme Court noted that Montana's marijuana and hashish tax "is exceptional”
because, "although it purports to be a species of property tax[,] ... it is levied on goods that the
taxpayer neither owns nor possesses when the tax is imposed" - goods that presumably have
already been destroyed before the tax is assessed. The Court concluded:

A tax on [the] "possession™ of goods that no longer exist and that the taxpayer never
lawfuMy possessed has an unmistakable punitive character. This tax, imposed on
criminals and no others, departs so far from normal revenue laws as to become a form of
punishment.

Kurth Ranch, 114 S.Ct. at 1948.

Thus, in Kurth Ranch, the Supreme Court again refused to employ Halper's "compensation
for loss" test when deciding whether Montana's marijuana and hashish taxes were "remedial” or
"punitive”. The Couit recognized that, in the context of taxation, it did not make sense to try to
gauge the government's "loss" from the defendant's activity, nor was it fruitful to ask whether the
tax was intended to deter the defendant from engaging in the taxed activity (since many
traditional taxes have precisely this aim). Rather, the Supreme Court asked whether Montana's
tax "departed so far from normal revenue laws as to become a form of punishment”.

We therefore reject the defendants' argument that a license revocation must be "punitive since
it does not compensate the government for monetary' loss. Just as the Supreme Court did in
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Austin and Kurth Ranch, we, too, conclude that Halper's "compensation for loss" formula
simply does not apply in the context of the case before us.

Rather, as the Supreme Court did in Austin and Kurth Ranch, we will examine the
historical background and understanding Of license revocation to determine whether license
revocation has traditionally been viewed as punitive or remedial, and we will examine the
structure and operation of Alaska's license revocation statutes to determine what goals these
statutes advance.

Administrative Revocation of Driver's Licenses for Driving Offenses Has Traditionally
Been Viewed as Remedial, not Punitive

The defendants argue that a driver's license is a form of property and that revocation of the
license is tantamount to a forfeiture of property. The defendants then rely upon Austin and
United States v. $ 405,089.23 in U.S. Currency, 33 F.3d 1210 (9th Cir. 1994), for the
proposition that any forfeiture of property imposed as a penalty for the commission of a crime
constitutes "punishment" for purposes of the double jeopardy clause.

The due process clauses of both the Fourteenth Amendment to the United States Constitution

and Article I, Section 7 of the Alaska Constitution protect "life", "liberty", and "property.® To
insure that citizens receive fair treatment in a broad range of their dealings with government,
both the United States Supreme Court and the Alaska Supreme Court have employed a broad
definition of "property” in due process cases.

For example, the Alaska Supreme Court has classified a driver's license as "an important
property interest" for purposes of Alaska's due process clause; the state must therefore grant a
hearing to a driver before his or her license can be revoked. Graham v. State, 633 P.2d 211, 216
(Alaska 1981). The United States Supreme Court has similarly ruled that a driver's license is
"property” for purposes of the Fourteenth Amendment. State governments must ohserve certain
procedural formalities before they can take away a person's driver's license.

This is but an application of the general proposition that [the due process clause] limits
state power to terminate an entitlement®] whether the entitlement is denominated a
"right" or a "privilege".

Bell v. Burson, 402 U.S. 535, 539; 91 S.Ct. 1586, 1589; 29 L. Ed. 2d 90 (1971).4

Nevertheless, a driver's license obviously is not "property” in the everyday sense. The word
"license” means "a formal permission to do something; especially, authorization by law to do
some specified thing". W ebster's New World Dictionary (Third College Edition 1988), p. 779.
A driver's license authorizes a person to operate motor vehicles. The license can not be purchased
(except from the government), and it can not be sold or transferred or inherited. The physical
object that we often call a "driver's license" is only a piece of plastic that stands as evidence of
the real license - the government's authorization. If the government has revoked a person's
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authorization to drive, that person's continued possession of the piece of plastic means nothing.

Thus, revocation of a person's license to drive motor vehicles can not easily be equated with
forfeiture of a person's land, money, or other tangible possessions. Revocation of a driver's
license is not the equivalent of a "payment to a sovereign”, Austin, 113 S.Ct. at 2812, for it does
not diminish the driver's wealth. Rather, license revocation is akin to a restraining order or
injunction, protecting the public from future harm by depriving an unsafe or irresponsible driver

of his or her authority to continue to operate motor vehicles.”

The government regulates many activities and occupations. The rationale for this system of
regulation is that the public is exposed to an unacceptable risk of harm if the activity or
occupation is performed incompetently, recklessly, dishonestly, or with intent to injure. Under
these regulatory schemes, a person must obtain a license to pursue the regulated activity or
occupation, and the government possesses the power to revoke the license of someone whose
conduct demonstrates his or her unfitness to continue in that activity or occupation. Driver's
licenses are perhaps the most familiar example, but attorney's licenses to practice law are
similarly regulated (see Alaska Bar Rule 15, which lists the grounds on which an attorney's
license may be revoked), and Title 8 of the Alaska Statutes contains license revocation provisions

for many other professions.®

In many instances, the conduct that demonstrates a person's unfitness to pursue the regulated
activity or occupation is also potentially criminal. Nevertheless, courts have traditionally declared
that administrative action to revoke a license is distinct from any possible criminal prosecution,
and administrative revocation of the person's license is not considered punishment for acrime.

For example, in Baker v. Fairbanks, 471 P.2d 386 (Alaska 1970), the Alaska Supreme
Court extended the right of jury trial to a defendant in any "criminal prosecution”. The court
defined "criminal prosecution” to encompass any offense for which a conviction "may result in
the [defendant's] loss of a valuable license, such as a driver's license or a license to pursue a
common calling, occupation, or business.” 471 P.2d at 402. Nevertheless, the court was careful to
explain that administrative proceedings were not "criminal prosecutions” even though they might
result in revocation of a license:

This [definition of "criminal prosecution"] does not cover revocation of licenses
pursuant to administrative proceedings where lawful criteria other than criminality are a
proper concern in protecting public welfare and safety, as the basis of revocation or
suspension in such instances is not that one has committed a criminal offense, but that the
individual is not fit to be licensed, apart from considerations of only guilt or innocence of
crime.

Baker, 471 P.2d at 402 n.28. Twenty years later, in Wik v. Department of Public Safety,
786 P.2d 384, 387 (Alaska 1990), the Alaska Supreme Court echoed this view: "A [driver's]
license is not suspended to visit additional punishment on an offender, 'but in order to protect the
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public against incompetent and careless drivers."1(quoting Robinson v. Texas Department of
Public Safety, 586 S.W.2d 604, 606 (Tex. Civ. App. 1979)).

Even after Halper, judicial consideration of this issue remains unchanged. A person who
loses a professional license in an administrative proceeding is not subjected to "punishment" for
double jeopardy purposes, even though the revocation or suspension is based on misconduct that
could be (or has been) prosecuted as a criminal offense. See Loui v. Board of Medical
Examiners, 78 Haw. 21, 889 P.2d 705, 711 (Hawaii 1995) ("While the imposition of the
one-year revocation of Loui's license to practice medicine [for the attempted rape of his medical
assistant] may ‘carry the sting of punishment' ... it is clear that the statute in question is not
designed to 'punish' Loui; rather, it is designed to protect the public from unfit physicians.");
Kvitka v. Board of Registration In Medicine, 407 Mass. 140, 551 N.E.2d 915, 918 n.4 (Mass.
1990), cert, denied, 498 U.S. 823, 111 S.Ct. 74, 112 L. Ed. 2d 47 (1990) ("revocation of a
physician's license [for unlawfully dispensing controlled substances] is considered to be remedial
under the doublejeopardy clause").

See also United States v. Hudson, 14 F.3d 536, 541-42 (10th Cir. 1994) (an administrative
order barring defendants from future banking activities was not "punishment” for their illegal
activities); United States v. Payne, 2 F.3d 706, 710-11 (6th Cir. 1993) (suspension of a mail
carrier for illegal conduct was not "punishment" for double jeopardy purposes); United States v.
Furlett, 974 F.2d 839, 844 (7th Cir. 1992) (A commodities broker defrauded his clients. In an
administrative proceeding, his license to deal commodities was revoked. He was later indicted
for conspiracy, mail fraud, obstruction ofjustice, and subornation of perjury. The broker objected
that this criminal prosecution violated the double jeopardy clause. Held: the adm inistrative order
prohibiting the broker from engaging in commodities trading was not "punishment" for purposes
of the double jeopardy clause); United States v. Bizzell, 921 F.2d 263, 267 (10th Cir. 1990)
(Two contractors committed fraud in the sale of various properties whose mortgages were held
by the Department of Housing and Urban Development (HUD). The Tenth Circuit ruled that an
order barring the two contractors from participating in HUD contracts for 18 and 24 months was
not "punishment" for their fraudulent conduct. The court said, "Removal 0f persons whose
participation in those programs is detrimental to public purposes is remedial by definition.").

Courts view administrative suspension or revocation of a driver's license in exactly the same
way. The license revocation is "remedial" for double jeopardy purposes. State v. Savard, A.2d
, 1995 WL 354210, *3 (Maine, June 6, 1995) ("We analogize the driver's license to professional
licensing and certification, which, if abused, may be revoked in the name of public safety.");
State v. Higa, P.2d , 1995 WL 297073, *6 (Hawaii, May 17, 1995) ("Hawaii's
[administrative license revocation] proceedings serve legitimate, nonpunitive, and purely
remedial functions."); State v. Funke, 531 N.W.2d 124, 126 (lowa 1995) ("This court has
traditionally regarded the civil proceedings under our habitual [driving] offender statute as
remedial, not punitive, in nature. We have repeatedly observed that the license suspension of
habitual offenders is designed not to punish the offender but to protect the public.") (internal
quotation omitted) (citation omitted); Davidson v. MacKinnon, So.2d , 1995 WL 325955,
*2 (Fla. App., June 2, 1995) ("The administrative remedy of suspending a driver's license
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because of drunk driving or other related behavior ... continues to be primarily for the purpose of
enhancing safe driving on the public highways. Its effect is remedial in a general or universal
sense, because it removes dangerous drivers from the highways. And, it can also be viewed as
remedial for the individual driver involved, since[,] in an intoxicated state, a driver poses a
serious danger to him or herself, as well as to others. As such, [revocation of an intoxicated
driver's license] is no more punitive than denying a person who is legally blind a driver's license.
Both will live longer and healthier lives if they do not drive."); State v. Young, 3 Neb. App. 539,
530 N.W.2d 269, 278 (Neb. App. 1995) ("The purpose of license revocation is to protect the
public, and not to punish the licensee. The revocation of a driver's license is not a penalty for the
violation of the statutes or ordinances involved. ... Civil license revocation is therefore remedial
and not a punishment, even though the loss of a driver's license in our society carries a
considerable'sring'.") (internal quotation and citation omitted); Johnson v. State, 95 Md. App.
561, 622 A.2d i99, 1,5 (Md. App. 1993) ("We believe that Halper leaves undisturbed cases,
such as the one at bar, that have found the revocation of voluntarily granted privileges to be civil
in nature, not punitive, and merely remedial."); Butler v. Department of Public Safety and
Corrections, 609 So. 2d 790, 797 (La. 1992) ("Butler's license suspension, in contrast to Halper's
fine, bears a rational relationship to the legitimate governmental purpose of promoting public
safety on Louisiana highways."); State v. Strong, 158 Vt. 56, 605 A.2d 510, 514 (Vt. 1992) ("A
‘bright line' has developed because the nonpunitive purpose of the license suspension is so clear
and compelling."); Freeman v. State, 611 So. 2d 1260, 1261 (Fla. App. 1992), cert, denied,
UsS , 114 S.Ct. 415, 126 L. Ed. 2d 361 (1993) ("The purpose of the statute providing for
revocation of a driver's license upon conviction of a licensee for driving while intoxicated is to
provide an administrative remedy for public protection and not for punishment of the offender.”);
State v. Maze, 16 Kan. App. 2d 527, 825 P.2d 1169, 1174 (Kan. App. 1992) ("The revocation of
a driver's license is part of a civil / regulatory scheme that series a vastly different governmental
purpose from criminal punishment. Our State's interest is to foster safety by temporarily
removing from public thoroughfares those licensees who have exhibited dangerous behavior[.]");
Ellis v. Pierce, 230 Cal. App. 3d 1557, 282 Cal.Rptr. 93, 95 (Cal. App. 1991) ("Just as the
purpose of attorney disharment or suspension is to protect the public by keeping unfit lawyers
from practicing law, the long-range purpose of a driver's license suspension is to protect the
public by keeping unfit drivers from driving."); State v. Nichols, 169 Ariz. 409, 819 P.2d 995,
999 (Ariz. App. 1991) ("The suspension of the license of an individual found guilty of [driving
while intoxicated] 'is not a criminal penalty to punish the driver but a civil and administrative
remedy to protect the public from the impaired driver.") (quoting Loughran v. Superior Court,

145 Ariz. 56,699 P.2d 1287, 1289 (Ariz. 1985).7

Administrative Revocation of a License to Pursue a Regulated Profession or Activity
Can Serve Deterrent Purposes and Still Be "Remedial™

From the above authorities, it is clear that administrative suspension or revocation of a
driver's license has traditionally been viewed, not as punishment for a driver's criminal offenses
or traffic violations, but as remedial action prompted by the need to protect the public by
removing dangerous drivers from the roads. The defendants in this appeal nevertheless argue
that, despite this historical understanding, administrative license revocation must now be viewed
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as "punishment” under Halper, Austin, and Kurth Ranch. The defendants rely on the following
language from Halper:

The determination whether a given civil sanction constitutes punishment [for double
jeopardy purposes] requires a particularized assessment of the penalty imposed and the
purposes that the penalty may fairly be said to serve. ... [A civil] sanction constitutes
punishment when the sanction[,] as applied in the individual case[,] serves the goals of
punishment.

These goals are familiar[:] the twin aims of retribution and detenrence. ... From these
premises, it follows that a civil sanction that cannot fairly be said solely to serve a
remedial purpose, but rather can only be explained as also serving either retributive or
deterrent purposes, is punishment[.]

Halper, 490 U.S. at 448, 109 S.Ct. at 1901-02 (reiterated in Austin, 113 S.Ct. at 2812).

The defendants point out that the possibility of having one's driver's license revoked
obviously serves to deter people from driving while intoxicated and from refusing to take the
breath test. This has been recognized by the Alaska Supreme Court. See Lundquist v.
Department of Public Safety, 674 P.2d 780, 785 (Alaska 1983), where the supreme court
declared that administrative revocation of a driver's license for refusal to take the breath test is "a
nonviolent means of compelling submission to a test that provides evidence of intoxication".

Because of this deterrent purpose and effect, the defendants argue, administrative revocation
of a driver's license serves one of the goals of punishment and therefore must be deemed
"punishment" under Halper and Austin. We conclude, however, that the defendants have read
Halper and Austin too broadly. As explained in more detail below, we conclude that when the
legislature employs a licensing scheme to requlate a profession or an activity affecting the public
health or safety, a statute that authorizes a regulatory body to revoke these licenses is "remedial”
for double jeopardy purposes even though the law serves to deter licensees from engaging in
conduct that is inconsistent with their duties as licensees or that is inconsistent with the public
welfare.

The statutes challenged in the present appeal allow administrative revocation of a person's
driver's license if that person has a blood-alcohol level of .10 percent or greater, or if that person
refuses to take the breath test. As phrased by the Supreme Court in Halper, the question this
court faces is whether administrative license revocation on these two bases is "so divorced from
any remedial goal that it constitutes 'punishment' [undei] double jeopardy analysis." Halper, 490
U.S. at 443, 109 S.Ct. at 1899. We have no difficulty concluding that substantial remedial
purposes underlie the challenged statutes.

A person who operates a motor vehicle when his or her blood-alcohol level is .10 percent or
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higher poses a clear danger to the public welfare. A person's willingness to engage in such
dangerous conduct justifies the inference that his or her continued authorization to drive will
likewise pose a danger to the public. The government may act to remedy this danger by revoking
the person's driver's license.

While one might suspect that drivers who refuse the breath test believe themselves to be
intoxicated, the Alaska Supreme Court has declared that a different remedial goal justifies
revoking a driver's license on account of a breath-test refusal. Under Alaska law, all persons who
apply for a driver's license are deemed to have consented to a police-administered chemical test
of their breath if they are ever lawfully arrested for driving while intoxicated. AS 28.35.031(a). If
a driver refuses to take this breath test, then (regardless of whether the driver is actually
intoxicated or not) the driver has broken his or her agreement with the government, and the
government can revoke his or her license. Lundquist, 674 P.2d at 783 & 785.

For these reasons, we conclude that the administrative revocation of the defendants' driver's
licenses is premised on remedial goals. We further conclude that the remedial character of
administrative license revocation is not defeated by the fact the license revocation statutes also
play arole in deterring misconduct.

We accept the defendants' assertion that administrative revocation of a driver's license may
serve to deter that driver from future misconduct and may have a deterrent effect on other drivers
who contemplate either driving while intoxicated or refusing the breath test. Indeed, it would be
naive to suggest that the legislature did not hope to deter misconduct when it enacted the statutes
that allow administrative revocation of licenses - not only driver's licenses, but also the many
professional and business licenses covered by Title 8. It is obvious that deterrence of misconduct
will be one practical effect of any regulatory scheme that allows the government to revoke a
license that authorizes a person to drive motor vehicles or to pursue a livelihood. But this
deterrent purpose does not mean that administrative revocation of these licenses is "punishment”
for purposes of the double jeopardy clause.

True, Halper declares that if a civil monetary penalty can not be explained wholly in terms of
remedial goals but must be explained, at least in part, as serving the goal of deterrence, then that
civil monetary penalty constitutes "punishment” for double jeopardy purposes. But the monetary
penalty at issue in Halper was ostensibly intended to compensate the government for monetary
loss stemming from Halper's fraud. In such a context, the Supreme Court could justifiably state
that the government's declared aim of restitution had to be divorced from the aim of deterrence.

In Kurth Ranch, on the other hand, the Supreme Court acknowledged that other types of
non-punitive sanctions could legitimately include deterrent aspects. Analyzing the double
jeopardy status of Montana's tax on illegal drugs, the Supreme Court recognized that normal
taxes are often intended, at least in part, to deter people from engaging in the taxed activity. The
Court therefore declared that the Halper test did not apply to the situation before it. Instead of
asking whether Montana's tax was intended to deter people from using illegal drugs, the Supreme
Court asked instead whether Montana's tax "departed so far from normal revenue laws as to
become a form of punishment". Kurth Ranch, 114 S.Ct. at 1948.

© 2001 Moifhew Bender & Company, Inc., a member of Uie Lrxii-Nc ~ Group. AU rights reserved



15

Returning to administrative revocation of driver's licenses, the courts that have dealt most
cogently with this problem have acknowledged that revocation of a driver's license based on the
driver's misconduct does have a deterrent aspect. Nevertheless, these courts have held that
administrative revocation remains "remedial". See State v. Savard, A.2d , 1995 WL
354210, *4 (Me., June 6, 1995) ("Although we acknowledge that any suspension may have a
deterrent effect on the law-abiding public, our analysis does not focus on that perspective. In the
eyes of the defendant[,] even remedial sanctions may carry a 'sting of punishment."™) (quoting
Halper, 490 U.S. at 447 & n.7; 109 S.Ct. at 1901 & n.7); State v. Strong, 605 A.2d at 513
("Although there is an element of deterrence to the summary suspension of an operator's license,
this element is present in any loss of a license or privilege[;] [it] is not the primary focus of this
statutory scheme.”); Butler v. Department of Public Safety, 609 So. 2d at 797 ("W hile this
court recognizes that the Implied Consent Law, like the M otor Vehicle Habitual Offender Law, is
to some extent deterrent ... because the statute attempts to discourage the repetition of criminal
acts, this court has previously stated that ... deterrence may be a valid objective of a regulatory
statute. The statute's primary effect is remedial; it removes those drivers from our state highways
who have been proven to be reckless or hazardous.") (internal citation omitted).

We, too, conclude that administrative revocation of a driver's license is "remedial" even
though it may have a deterrent goal and may achieve some deterrent effect. We hold that, when
the government employs a licensing scheme to regulate a profession or an activity that affects the
public welfare, administrative revocation or suspension of that license can legitimately serve to
deter conduct and still remain "remedial” for double jeopardy puiposes so long as the revocation
or suspension is based on conduct that bears a direct relation to the government's regulatory goals
or to the proper administration and enforcement of the regulatory scheme.

Our conclusion is consistent with, and based upon, the Supreme Court's decisions in Austin
and Kurth Ranch. In Austin, the Supreme Court acknowledged that, even though most
forfeitures are understood as "punitive", the forfeiture of dangerous substances and contraband is
"remedial". Austin, 113 S.Ct. at 2811. Implicit in Austin's treatment of these remedial
forfeitures is the idea that forfeiture of dangerous substances or contraband remains "remedial”
even though such a forfeiture or the threat of such a forfeiture (that is, the threat of losing
property that one has paid money for) may deter people from purchasing or dealing in dangerous
substances or contraband. W hat was implicit in Austin was made explicit in Kurth Ranch.
There, the Supreme Court acknowledged that a proceeding to collect taxes is normally not
"punishment” even though one legitimate purpose of taxation is deterrence of a disfavored
activity. Kurth Ranch, 114 S.Ct. at 1946-47.

Reading Halper, Austin, and Kurth Ranch together, the Supreme Court has said that
deterrence is not a legitimate goal of the kind of civil penalty at issue in Halper (a penalty
designed to achieve "rough" restitution for monetary loss), but deterrence can be a legitimate
component of other sorts of non-punitive sanctions. Just as the Supreme Court declined to
unreflcctively apply the Halper test in Austin and Kurth Ranch, we conclude that Halper's
statements about deterrence do not govern the cases before us.
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Administrative license revocation is premised on substantial remedial purposes. Even though
administrative license revocation has always contained an element of deterrence, the case law
demonstrates that it has traditionally been viewed as remedial rather than punitive. We conclude
that administrative license revocation continues to be a "remedial” sanction, not a "punitive"

sanction, for purposes of the federal double jeopardy clause.® Therefore, the administrative
revocation of the defendants' licenses is no impediment to their later prosecution for driving

while intoxicated, refusing the breath test, or both.9
Conclusion

In the appeals brought by the State of Alaska and the Municipality of Anchorage, the
judgements of the district court are REVERSED. In the petition for review (file number A-5739),
the judgement of the district court is AFFIRMED. All of these cases arc remanded to the district
court for further proceedings on the complaints or informations filed against the defendants.

CONCURRENCE

Bryner, Chief Judge, concurring.

| agree with the court's opinion and | write separately only to emphasize what | see as its core
rationale. Whenever the public welfare justifies regulating an activity by implementing and
enforcing a licensing requirement, the state will necessarily have a legitimate regulatory - that is,
non-punitive - interest in encouraging compliance with the regulations upon which the original
issuance and continued validity of the license are conditioned. Conversely, the state will
necessarily have a legitimate regulatory interest in deterring noncompliance with these
regulations. Thus, in the particular context of a licensed activity, enforcement efforts by the state
will always play an esse itially remedial role, even if one of the avowed purposes of those efforts
is deterrence.

This is not to say that all measures aimed at deterring nonrompliance with the laws regulating
a licensed activity must be deemed non-punitive. The imposition of sanctions having no direct
connection to the regulation of the licensed activity certainly might be deemed punitive in some
cases. But the sanction of suspending or revoking a license for noncompliance with the
conditions governing its very issuance or continued existence necessarily bears an inherent
relationship to the remedial goal of restoring regulatory compliance. Indeed, it is difficult to
conceive of any sanction that could more directly remedy a licensee's noncompliance with the
regulations governing a licensed activity than suspending or revoking the license itself.
Accordingly, under the standards set out in Halper, Austin, and Kurth Ranch, the sanction at
issue in the current cases - suspension or revocation of a driver's license for violation of the laws
governing the licensed activity of driving - is necessarily remedial, not punitive.

OPINION FOOTNOTES

1 It appears that the district court acted inadvertently when it dismissed the charges of driving with a
suspended or revoked license. The defendants' motions addressed only the double jeopardy implications
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of the DWI and/or breath-test refusal charges. The district court's written decision was likewise limited to
this issue.

Driving with a suspended or revoked license is a separate offense from refusing to take a breath test
or driving with a blood-alcohol level of .10 percent or higher. Whether or not the administrative revocation
of the defendants' licenses constituted "punishment" for the latter two offenses, the defendants charged
with driving with a suspended or revoked license had not previously faced sanctions (either civil or
criminal) for that conduct. Those charges should not have been dismissed.

2 In their brief, the defendants argue that any "sanction" is necessarily punitive - that a sanction can
never be "remedial" for purposes of federal double jeopardy analysis. However, as exemplified by the
just-quoted portion of Halper, (in which the Court refers to the permissible "size of the civil sanction the
Government may receive") (emphasis added), the Supreme Court has not chosen to employ the word
"sanction" in the limited sense suggested by the defendants. Rather, throughout the Halper opinion, the
Court uses the word "sanction" in its broader sense of "whatever a court does to someone".

Halper repeatedly refers to sanctions as capable of being either punitive or remedial. For example,
when discussing its previous decision in Helvering v. Mitchell (which held that the statutory fifty-percent
penalty on delinquent taxes was not a second criminal punishment), the Halper Court said:

W hether the statutory sanction was criminal in nature, the [Mitchell] Court held, was a question of
statutory interpretation; and, applying traditional canons of construction, the Court had little difficulty
concluding that ... the deficiency sanction was in fact remedial[.] Since "in the civil enforcement of a
remedial sanction there can be no double jeopardy”, id. at 404, 58 S.Ct. at 636, the Court rejected
Mitchell's claim.

Mitchell... makes clear that the Government may impose both a criminal and a civil sanction with
respect to the same act or omission[.]

Halper, 490 U.S. at 442-43, 109 S.Ct. at 1898-99 (discussing Helvering v. Mitchell, 303 U.S. 391, 58
S.Ct. 630, 82 L. Ed. 917 (1938)) (internal citations omitted).

3 The pertinent portion of the Fourteenth Amendment declares, "nor shall any state deprive any
person of life, liberty, or property without due process of law". The pertinent portion of Article I, Section 7
states, "No person shall be deprived of life, liberty, or property without due process of law."

4 Alaska's due process clause affords drivers greater procedural protection than drivers enjoy under
federal constitutional law. Although the Fourteenth Amendment requires states to provide a hearing to a
person whose driver's license is revoked because of a breath-test refusal, states may nevertheless
summarily revoke the person's license at the time of the breath-test refusal and schedule the hearing
later. Mackey v. Montrym, 443 U.S. 1, 99 S.Ct. 2612, 61 L. Ed. 2d 321 (1979). Under the Alaska
Constitution, on the other hand, a driver is entitled to demand a hearing before the revocation. Graham,
633 P.2d at 216.

The defendants in this case argue that the license revocation procedure codified in AS 28.15.165-166
can not possibly be "remedial® because the statutes do not impose immediate license revocation on a
driver who refuses to take the breath test or who tests at .10 or greater. The defendants argue that these
statutes can not be intended to rid the highways of dangerous drivers because the statutes allow a driver
to keep his or her license for at least 7 days (longer, if the driver requests a hearing). However, both the
7-day grace period and the continuing authorization to drive pending the administrative hearing appear to
be directly attributable to the Alaska Supreme Court's decision in Graham.

5 Moreover, even if we were to draw an analogy between revocation of a driver's license and forfeiture
of tangible property, this does not lead to the conclusion that the government inflicts' punishment" (for
purposes of the double jeopardy clause) whenever the government revokes a person's driver's license for
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driving misconduct. Not all forfeitures of property are punitive. A forfeiture can be "remedial" if it is limited
to seizing items that are themselves unlawful or dangerous.

For example, in Austin, the Court expressly distinguished forfeiture of contraband from forfeiture of a
contraband dealer's home or business property:

W e have recognized that the forfeiture of contraband itself may be characterized as remedial because
it removes dangerous or illegal items from society. See United States v. One Assortment of 89
Firearms, 465 U.S. 354, 364, 104 S.Ct. 1099, 79 L. Ed. 2d 361 (1984).

Austin, 113 S.Ct. at 2811. - The Court in Austin concluded that forfeiture of a contraband dealer's
home and business could only be viewed as "payment to a sovereign as punishment for [his or her]
offense”. Id. at 2812. But neither Austin nor Kurth Ranch questions the pre-existing rule that forfeiture of
dangerous items themselves is a "remedial" sanction.

Thus, even if we were to liken revocation of a driver's license to forfeiture of property, the closest
forfeiture analogy would be forfeiture of contraband - forfeiture of items that are themselves hazardous to
the public welfare. When a person's conduct shows that he or she is unwilling to abide by the terms of a
driver's license, or shows that he or she can not be trusted to drive safely, then that person’'s continuing
authorization to drive is itself a hazard to the public welfare, a potential instrument of public harm.
Revocation or "forfeiture" of this authorization is remedial.

6 Under AS 8.04.450, the Board of Public Accountancy may revoke the license of an accountant for
violation of the statutes and regulations governing the profession, as well as for "dishonesty or gross
negligence in the practice of public accounting”, for conviction of any felony, and for conviction of any
crime "an essential element of which is dishonesty or fraud"”. Under AS 8.06.070, the Department of
Commerce and Economic Development may revoke an acupuncturist's license for "deceit, fraud, or
intentional misrepresentation in the course of providing professional services", as well as for conviction of
"a felony or other crime that affects the licensee's ability to continue to practice competently and safely".
And see AS 8.11.080 (similar license revocation provisions for audiologists); AS 8.20.170 (chiropractors):
AS 8.32.160 (dental hygienists); AS 8.36.315 (dentists): AS 8.45.060 (naturopaths): AS 8.64.326
(physicians, podiatrists, and osteopaths): AS 8.68.270 (nurses): AS 8.70.155 (nursing home
administrators); AS 8.72.240 (optometrists): AS 8.80.261 (pharmacists): AS 8.84.120 (physical therapists
and occupational therapists): AS 8.86.204 (psychologists): AS 8.87.210 (real estate appraisers): AS
8.98.235 (veterinarians).

See also AS 8.18.123 (contractors can have their licenses revoked for "engaging in fraudulent
practices"); AS 8.40.170 (similar provision for electrical administrators): AS 8.40.320 (mechanical
administrators): AS 8.42.090 (morticians): AS 8.48.111 (architects): AS 8.54.500 (hunting guides), AS
8.55.130 (hearing aid dealers); AS 8.62.150 (marine pilots): AS 8.71.170 (dispensing opticians); AS
8.88.071 (real estate brokers).

7 the only reported case to the contrary is Johnson v. State Hearing Examiner’'s Office, 838 P.2d
158 (Wyo. 1992), involving a statute that called for automatic suspension of a minor's driver's license if the
minor was convicted of consuming alcohol. The Wyoming Supreme Court ruled that this statute subjected
the minor to an unlawful second punishment. The Wyoming court decided this constitutional question
even though the issue was "generally not briefed by the litigants” and even though the Wyoming court
could find "only one Halper case ... of [any] relevance" (the California Court of Appeal's decision in Ellis v.
Pierce, supra). Johnson, 838 P.2d at 179.

8 In one exhortatory paragraph that cites no pertinent legal authority, the defendants urge us tr
declare that administrative revocation of driver's licenses constitutes "punishment" for purposes of > »
double jeopardy clause of the Alaska Constitution (Article I, Section 9), even if we conclude
administrative revocation is remedial for purposes of the Federal Constitution.
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When a defendant asserts that the Alaska Constitution affords greater protection than the
corresponding provision of the Federal Constitution, it is the defendant's burden to demonstrate something
in the text, context, or history of the Alaska Constitution that justifies this divergent interpretation. See e.g.,
Abood v. League of Women Voters, 743 P.2d 333, 340-43 (Alaska 1987); State v. W assiilie, 606 P.2d
1279, 1281-82 (Alaska 1980); Annas v. State, 726 P.2d 552, 556 n.3 (Alaska App. 1986); State v.
Dankworth, 672 P.2d 148, 151 (Alaska App. 1983). Given the defendants' inadequate briefing, this
argument is waived.

9 Our resolution of this issue makes it unnecessary for us to address the Municipality of Anchorage's
argument that the Municipality is a distinct sovereign government, separate from the State of Alaska, for
purposes of the double jeopardy clause. See, however, W aller v. Florida, 397 U.S. 387, 90 S.Ct. 1184,
25 L. Ed. 2d 435 (1970) (a state and its municipalities are not separate sovereigns for double jeopardy
purposes), and Article X of the Alaska Constitution.

0 2001 Matthew Bender & Company, Inc., o member of ihe Lexis-Nexis® Group. All rights reserved
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 13( )
INTHE LEGISLATURE OF THE STATE OF ALASKA
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BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE BUNDE, Kohring, Dyson, Halcro, Fate, Coghill

A BILL
FOR AN ACTENTITLED
"An Act relating to municipal service areas and providing for voter approval of the

formation, alteration, or abolishment of certain service areas."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.10.200 is amended by adding a new paragraph to read:
(60) AS 29.35.450 (voter approval of alteration or abolishment of
service areas).
*Sec. 2. AS 29.35.450(a) is amended to read:

(a) A service area to provide special services in a borough or unified
municipality may be established, operated, altered, or abolished by ordinance®
subject to (c) of this section. Special services include services not provided by the
unified municipality or a higher or different level of services. Special services
include services not provided by a borough on an areawide or nonareawide basis in
the borough [,] or a higher or different level of services [SERVICE] than that provided

on an areawide or nonareawide basis. A [THE] borough may include a city in a

1- CSSSHB 13( )
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service area if
(1) the city agrees by ordinance; or
(2) approval is granted by a majority of voters residing in the city, and
by a majority of voters residing inside the boundaries of the proposed service area but
outside ofthe city.
*Sec. 3. AS 29.35.450 is amended by adding new subsections to read:

(c) If voters reside within a service area that provides road or fire protection
services, abolishment of the service area is subject to approval by the majority of the
voters residing in the service area who vote on the question. A service area that
provides road or fire protection services in which voters reside may not be abolished
and replaced by a larger service area unless that proposal is approved, separately, by a
majority of the voters who vote on the question residing in the existing service area
and by a majority ofthe voters who vote on the question residing in the area proposed
to be included within the new service area but outside of the existing service area. A
service area that provides road or fire protection services in which voters reside may
not be altered or combined with another service area unless that proposal is approved,
separately, by a majority of the voters who vote on the question and who reside in
each of the service areas or in the area outside of service areas that is affected by the
proposal. This subsection does not apply to a proposed change to a service area that
provides fire protection services that would result in increasing the number of parcels
of land in the service area or successor service area if the increase is no more than six
percent.

(d) This section applies to a home rule or general law municipality.

*Sec. 4. AS 29.35.470 is amended by adding a new subsection to read:

(b) The assembly may by ordinance establish, alter, and abolish differential

tax zones within a service area to provide and levy property taxes for a different level

ofservices than that provided generally in the service area.

CSSSHB 13( ) 2-
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Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPER/ TING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) ! | |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2001) cost: 0.0
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page ifnecessary)

This legislation provides for voter approval of the formation, alteration, or abolishment of certain municipal service areas. This

legislation would have no fiscal impact on the department.

Prepared by: Pat Poland, Director Phone 907-269-4580
Division DCED, Community & Business Development Date/Time 1/25/2001 1:20PM
Approved by: Commissioner Deborah B. Sedwick Date 1/25/2001

Agency Department of Community & Economic Development
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WEBSITE
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8latfea g>tate legislature

Representative Con Bunde

DURING INTERIM

716 W, FOURTH AVE.
ANCHORAGE, AK 99501-2133
(907) 269-0181

FAX: (907)269-0184

E-MAIL

District 1p

VICE-CHAIR: HOUSE FINANCE COMMITTEE
MEMBER: LEGISLATIVE BUDGET & AUDIT COMMITTEE

SPONSOR STATEMENT
SSHB 13

" An Act relating to municipal service areas and providing for voter approval
of the formation, alteration, or abolishment of certain service areas."

Alaska's Constitution provides for maximum local self-government (Art. X sec. 1) and
for the creation, alteration, or abolishment ofservice areas subject to the provisions of

law (Art. X sec. 5).

AS 29.35.450 codifies these Constitutional provisions and establishes the mechanism by
which service areas are created, altered, and abolished.

Alaska has approximately 200 service areas; in these areas the local residents use private
contractors for necessary services and assess themselves to pay for a desired level of
service.

HB 133 amends, AS 29.35.450 to support local control by clearly identifying whom
should vote on the abolishment and alteration ofa service area under three scenarios:

1. Abolishmentofa service area.
Subject to approval by the majority of the voters residing in the service area.

2. Abolishment and replacement of a service area.
Must be approved separately by a majority of voters inside an existing service
area and by a majority of the voters residing in the proposed service area BUT
OUTSIDE the existing service area.

3. Alteration ofservice area or combining it with another service area.
Must be approved, separately, by a majority of the voters who vote on the
question and who reside in each of the service areas orin a proposed service
area affected by the proposal.

This proposed legislation would settle a long time debate about who is entitled to vote
during the creation, alteration or abolishment of a service area. This legislation has
support throughout service areas in Alaska and I urge the favorable consideration of this

committee.
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Sectional Analysis
SSHB 13

“An Act relating to municipal service areas and providing for voter approval of the
formation, alteration, or abolishment of certain service areas.”

Sec. 1. This adds AS 29.35.450 to the list of statutes that apply as limitations on the
power to home rule municipalities. The result of this is to require home rule
municipalities to adhere to AS 29.10.450, which now applies only to general law

municipalities.

Sec. 2. This addresses service areas in unified municipalities and contains a cross-
reference to subsection (c), added in this draft. There are three unified municipalities in

the state: Anchorage, Juneau, and Sitka.

Sec. 3. This adds subsection (c) to AS 29.10. 450 which requires, before a service area is
expanded, a separate vote to be held in the area of the existing service area and in the area
proposed to be added. A separate vote is also required when a service area is altered or
combined with another sendee area. Before the service area change may occur it must be
approved in each ofthe areas that votes separately on the question. This section does not
apply when a fire service area is increased in size by no more than 6% or to a second
class borough with a population that is under 60,000.

Sec. 4. Adds anew subsection to AS 29.35.470, which is nota home rule limitation.
This allows borough assemblies to set up differential tax zones in service areas, so that
different rates oftaxes may be levied in different portions ofa service area. Under
existing law, only cities set up differential tax zones.
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MEMORANDUM January 25, 2001

SUBJECT: Municipal service areas; Art. X, sec. 5 of the State Constitution
(SSHB 13)

TO: Representative Con Bunde
Attn: Patti Swenson

FROM: Tainara Brandt Cook
Director A

SSHB 13 provides for voter approval of formation of or certain changes to municipal
service areas. You ask whether the requirement of voter approval with respect to service
areas runs afoul of Art. X, sec. 5 of the state constitution. The provision of concern is
"Service areas to provide special services within an organized borough may be
established, altered, or abolished by the assembly, subject to the provisions of law or

charter.

The extent of the constitutioral power granted to the assembly and the degree that the
power may be limited by law or charter under this provision has not been squarely
addressed by the Supreme Court. However, a recent case suggests that the power of the
assembly may be limited by a charter provision imposing a requirement of voter approval.
Area G Home and Landowners Organization. Inc. (HALO') v. AnchoraRe, 927 P.2d 728
(Alaska 1996) U.S. Cert, denied 137 L.Ed 2 821, 117 S.C. 1694). That case involved the
application of a charter provision requiring voter approval of certain changes to service
areas. The court held that the charter provision permitting expansion of a service area
upon approval of a majority of those voting within the area affected permitted the
municipality to expand its police service area by abolishing its old service area and
creating a new service area that included a region that had previously voted against
expansion, without giving residents of that included region a separate vote on the
expansion. In reaching its decision the court considered both the charter and Art. X, sec.
5. While the application of a voter approval requirement in the charter was the focus of
the case, the court never suggested that the requirement of voter approval itself was
prohibited under Art. X, sec. 5.

Recall the language of Art. X, sec. 5 making the power of an assembly over service areas
"subject to the provisions of law or charter." |If, as the court appears to have decided, a
charter can impose a requirement of voter approval in these situations, then it appears
under the language ofthe constitution that the law may also impose a such ? requirement,
as will be done if HB 13 is enacted. While the precise question wns not decided, based



on the reasoning in the HALO case, | do not think that a court would find HB 13
unconstitutional under Art. X, sec. 5.

TBC:glc
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MEMORANDUM January 26, 2001
SUBJECT: Differential Tax Zones (SSHB 13)
TO: Representative Con Bunde
Attn: Patti Swenson
FROM: Tamara Brandt Cook
Director

Bill section 4 of SSHB 13 adds a new provision that states: "The assembly may by
ordinance establish, alter, and abolish differential tax zones within a service area to
provide and levy property taxes for a different level of services than that provided
generally in the service area." You ask if differential tax zones are unconstitutional.
While it is possible, that under certain facts, a particular differential tax zone may be
problematical, | am aware ofno constitutional problem that generally arises in connection
with differential tax zones. (Op. Att'y Gen, December 8, 1986, pointing out in
connection with a differential tax zone the requirement of a rational relationship between
the benefits conferred and the additional costs imposed on the taxpayer)

The language in the bill is almost identical to a provision that has existed for many years:
AS 29.45.580 allowing cities to establish differential tax zones. That provision became
the subject of litigation when the City of Valdez imposed a tax on oil and gas property
that was higher than the tax imposed on other property and claimed it could do so by
treating the oil and gas property as a differential tax zone. The court concluded that
Valdez could not impose higher taxes on oil and gas property, because another provision,
AS 43.56.010(d), specifically prohibits a municipal tax rate on oil and gas property that is
higher than that on other property. Because AS 43.56.010(d) is specific to oil and gas
property whereas AS 29.45.580 is generally applicable to all property, the court decided
that AS 43.56.010(d) controlled. ~ While the precise issue of the constitutionality of
differential tax zones was not addressed, the court took a close look at AS 29.45.580 and
made no suggestion that the statute suffers from constitutional infirmity. (City of Valdez
v. State, Dept, of Community and Regional Affairs, 793 P.2d 532 (Alaska 1990))

Assuming that a city may be authorized to establish differential tax zones without
creating a constitutional problem, then it would seem that the legislature could permit a
differential tax zone to be established in a service area as well. Note that the assembly
has explicit constitutional authority to impose a tax in a service area and that the tax
revenue must be used "to finance the special services." (Art. X, sec. 5, Constitution of



Representative Con Bunde
January 26, 2001
Page 2

the State of Alaska) Any tax levied in a differential tax zone would, | believe, be subject
to this provision and have to be used for the special services in that tax zone.
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