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R e c e n t A lask a  C ase— C l a r k  v . S t a t e

The Alaska Court of Appeals recently examined the issue of sentencing of felony DWI offenders 
in Clark v. State, 8 P.3d 11^9 (Alaska App. 2000). The sentence under appeal in this case arose 
from Johnny Clark's 1998 conviction for driving while intoxicated.14 Because Clark had twc prior 
convictions for DWI within the preceding five years, his offense was a class C felony. Because 
he had five prior DWI or breath-test refusal convictions within the preceding ten years, he was 
subject to the mandatory minimum sentence of 360 days. Because he also had two felonies 
among his total of 31 prior criminal convictions, he was subject to presumptive sentencing as a 
third felony offender. The court sentenced Clark to a three-year presumptive term with an 
additional six months to serve and another 18 months suspended based on his history of 
assaultive behavior.15 Johnny Clark appealed the judgment of sentence.

In its discussion of the sentencing issues involved, the appeals court noted as follows:

The felony version of DWI is relatively new . . . Because DWI has traditionally 
been a misdemeanor, many defendants prosecuted under the felony provision of 
the statute will be first felony offenders even though they have many prior DW' 
convictions within the preceding ten years. The minimum sentences listed in the 
statute guarantee that these first felony offenders will receive the stated amount 
of ja il time.

For example, Clark had four or more prior convictions for DWI and/or breath-test 
refusal within the ten years preceding his current offense. (To be precise, Clark 
had five prior convictions.) Because of these prior convictions, Clark was subject 
to a mandatory minimum sentence of 360 days' imprisonment.16 This would be 
true even if Clark had had no prior felony convictions and had not faced a 
presumptive term.

In this case, Clark had two prior felony convictions, so his presumptive term of 
imprisonment was 3 years. But the minimum sentence specified in AS 
28.35.030(n) still applied. Even if [the judge] had found mitigating factors and 
had wanted to impose no jail time, or even if [the judge] had referred Clark’s case 
to the three-judge sentencing panel and the three-judge panel had concluded 
that Clark deserved little or no jail time, Clark would still have to receive a 
minimum of 360 days to serve. . . .  A sentence of 360 days was the absolute 
minimum that Clark could receive under any circumstanced

14 According to Dwayne McConnell, district attorney, 3rt Judicial District, Johnny L. Clark w as originally charged with 
lour offenses. In exchange lor a  no con test p lea to (elony DWI, the S late dropped charges lor refusing a  breath-test and 
driving with a  revoked license. The fourth charge was eventually dismissed.

15 That is, Clark w as sen tenced  to livo years ' imprisonment with 3Vi years to serve and 1!'h years suspen ded . The 
additional time represen ted an adjustm ent for an  aggravating factor—in this case, the defendant's history of assaultive 
behavior (AS 12.55.155[c][8]).

,6 S ee  AS 2B.35.030(n)(1)(C).

17 Clark v. State, a t1151-2, em phasis added; we have included a  copy of this decision as A ttachm ent A.
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Under the law, the court could suspend neither the imposition nor the execution of the minimum 
sentence. Additionally, the court—even had it wished to do so—could not grant probation except 
on the condition that Clark serve at least the minimum amount of time.

Despite these restrictions, however, Clark—like most offenders—would be eligible for a one-third 
reduction in his time if he followed the rules of the correctional facility. This reduction in sentence 
is known as “good time.” The law requiring good time reductions (AS 33.20.010) results in most 
offenders serving less time than judges impose.

Reduction of Prison Sentences for “Good T ime”

"Good time" is credit—or time-of—for good behavior while ir> prison. Except under very specific 
circumstances, all prisoners with sentences of more than three days are entitled to early release 
under good time if they follow the rules of a correctional facility.18 The law requires the 
Department of Corrections to deduct good time from sentences imposed—one day off for every 
two days served. Therefore, unless an offender loses all or a portion of good time through 
misbehavior, he or she will be released after serving two-thirds of a sentence— even a mandatory 
minimum sentence.

Corrections facility personnel generally consider good time to be an important prison 
management tool—giving offenders incentive to cooperate with institutional rules. According to a 
representative of the Department of Corrections, most offenders in Alaska receive the reduction.19

Assuming that felony DWI offenders receive the full good time credit allowable, the amounts of 
time served, as compared to the mandatory minimum sentences imposed, are listed in Table 2.

18 AS 33.20.010. Com putation of Good Time.

10 Bruce Richards, special assistan t, Alaska Department of Corrections, (907) 269-7394.
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Table 2: Good Time Reductions 10 Mandatory Minimum Sentences fo r 
_____________________________ Felony DWI____________

Number of Prior Convictions 
for DWi within Preceding 10 

Years
AS 2S.35.030(o){4)

Mandatory 
Minimum Time 
Sentenced
AS 2B.3G.030(n)(1)

Maximum 
Potential Good 
Time Reduction

(no . of days x .33)
AS 33.20.010

Minimum Potential 
Time Served

2 120 days 40 days 80 days
3 240 days 80 days 160 days

4 or more 360 days 120 days 240 days

N otes an d  S o u rce s : Und9r AS 28.35.030(n), a  person is guilty of a class C felony if convicted lor driving while 
intoxicated and has previously been convicted two or m ore times within the five years preceeding the date of the 
current offense. The mandatory minimum sen ten ces represent minimum sen ten ces im posed for felony DWI 
offenses, with prior conviction^ for DW! or breath-test refusal within the preceding ten years. The time served 
rep resen ts tho minimum am ount of time a first time felony DWI offender would spend  in jail for that particular 
crime, assum ing the oflender earned the maximum qood time credit allowable. Conviction for additional charges 
could increase  the sen ten ces imposed. Second and su bsequent felony offe iders would also be subject to 
presum ptive term s under AS 12.55.125-175. Good time is always based  on the total sentence  and calculated at 
one day off for two days served. C andace Brower, program coordinator, Departm ent of Corrections.

In our example case, Clark v. State, Clark was to spend three and one-half years, or 
approximately 1278 days, in jail. Ass uming that he followed the facility rules, he could expect to 
be released after serving two and one-third years, or approximately 852 days. According to 
information provided by the Department of Corrections, Clark’s felony DWI offense occurred in 
Seward, on July 4,1958. He was released on November 2, 2000, after serving 852 days, or two- 
thirds of his 1278-day sentence, in jail.20

Under AS 33.20.040, an offender getting out on a good time reduction is released unconditionally 
if the original sentence was for less than two years. If the sentence was for two years or more, 
however, an offender getting out on a good time reduction spends the balance of the sentence 
under the supervision of the parole board, on what is known as mandatory parole. In Clark’s 
case, because his original sentence was in excess of two years, he was released to serve his 426 
days of good time earned on mandatory parole, subject to conditions set by the parole board.

20 Clark cam e under the supervision of the Departm ent of Corrections on July 18, 1998. Although the D epartm ent of 
Corrections com puter d a tab ase  does not record the time Clark served in Sew ard's community jail, su ch  time would 
nevertheless be included in the time accounting calculations of his sentence . B ecause 852 days e lap sed  betw een the 
date of the offense (day 15,526 on the perpetual calendar u sed  for time accounting purposes) and the da te  of re lease  
(day 16,378), we assu m e  that Johnny Clark w as jailed in Sew ard at the time of his crime. W e refer to Clark's sen ten ce  as  
"approxim ate” time becau se  time accounting of sen ten ces involves a  number of factors; that Clark's time ap p ears to “work 
out” with such n ea tn ess  is perhaps attributable to his having a  single charge, and therefore, a  single sen tence , In this 
particular c a se . According to Bruce Richards, som e of the m ost complicated litigation arises over time accounting issu es.
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Mandatory Parole

Mandatory parole is a right under AS 33.20.040, and is not related to the privilege of discretionary 
parole that prisoners may earn under AS 33.16.090. According to the 1992 Annual Report to the 
Governor and the Alaska Legislature produced by the Alaska Sentencing Commission, 
discretionary parole is parole as most people think of it—a process wherein a prisoner applies for 
release based on his or her record while in prison and his or her plans for creating and 
maintaining a law-abiding life outside of prison.21

According to the Alaska Judicial Council’s Guide to Alaska's Criminal Justice System, although 
the parole board cannot refuse to release on mandatory parole an offender who has earned good 
time, it can impose release conditions designed to reduce the risk to the public and to increase 
the chance that the offender will not return to criminal behavior. If the offender fails to comply 
with the conditions, the parole board may revoke a portion or all of the offender’s good time 
credit.22

Larry Jones, executive director of the state parole board, notes that only about five percent of the 
board’s revocation work is for persons out on discretionary parole; the remaining 95 percent is 
work connected to persons released on mandatory parole—offenders released manditorily 
whether ready to transition back into society or not.23

In our example case, Clark v. State, the parole board issued a warrant for Clark's arrest for a 
parole violation on January 23, 2001. Whether the board will revoke all or a portion of his good 
time is at the moment uncertain: the board is waiting for the court to decide on a new charge of 
misdemeanor assault stemming from an incident on December 2, 2000.

Sentencing Complexities

As Chris Christensen, staff counsel for the Alaska Court System, points out, overall, the 
sentencing statutes are "extremely complex." To illustrate his point, he described the sentence 
calculation for an offender recently convicted on nine separate counts ranging from a 
misdemeanor to an unclassified felony. In that case, each count is treated differently in the 
sentencing statutes: some require a mandatory sentence, some require a mandatory minimum

!l According to the Alaska Judicial Council's Guide, about one-third o( imprisoned (elony offenoers are eligible to 
apply (or discretionary parole— which Is available to most inm ates serving sen ten ces ol at least 181 days (AS 33.16.090). 
"Some offenders becom e eligible to apply after serving one-fourth or one-third of their sen tences; presumptively 
sen ten ced  offenders becom e eligible only after they serve the full presumptive t',rm" p. 28.

“  Alaska Judicial Council, Guide to A laska's Criminal Ju stice  System, p. 29. In regard to the terminology of parole, 
the Sentencing Commission noted that the term  [mandatory parole] "causes confusion with the public by giving the 
impression that release is in the control of the parole board, when in fact the offender is simply being credited for good 
time. Offenders, on the other hand, are  told they are not eligible for parole, and therefore often fail to understand that the 
parole board will be setting conditions for re lease  even when good time is earned." B ecause  of this confusion, the 
Commission unanimously recom m ended that the term mandatory paro le  be changed in statu te  to mandatory' release,  pp. 
22-23.

23 Larry Jo nes, executive director, s ta te  parole board, (907) 465-3304.
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sentence, some require presumptive sentences, some require sentences be stacked 
consecutively, and some allow concurrent sentences.24

Offenders very often are convicted of multiple offenses, and each crime gets a separate 
sentence. Those sentences are combined into a composite sentence with an aggregate term of 
imprisonment. Lawmakers have expressed a preference for consecutive sentences, although 
judges have discretion to impose concurrent sentences when circumstances warrant.25 
Depending on the circumstances, specific laws that apply, and the facts of a case, a judge may 
make the sentences consecutive, concurrent, or partially concurrent. The court also imposes 
limits on consecutive sentences, such that, unless extraordinary circumstances exist—such as a 
determination that a defendant is a worst offender for that particular class of crime, the total 
aggregate term does not normally exceed the presumptive term for the single most serious 
offense.26 For an offender serving consecutive sentences, good time is calculated on the 
composite sentence rather than on each individual sentence.27

In the case of DWI combined with breath-test refusals, the law is specific; if a person is convicted 
of both felony DWI and refusing a breath-test, then tne court must impose mandatory minimum 
sentences for both offenses, to run consecutively.20 Portions of sentences that are beyond the 
mandatory minimums, though, may be imposed concurrently.29

Many cases, however, are not limited to that particular combination of convictions. By way of 
example, we include the memorandum opinion and judgment from two recent appeals stemming 
from felony DWI convictions, as well as an Alaska Court of Appeals opinion regarding a 1998 
sentence for felony DWI.30

Lyonv. State

The summary of Lyon v. State, decided February 14, 2001, includes the following details:

Jody B. Lyon was convicted of first-degree vehicle theft and driving while 
intoxicated, class C felonies. Lyon had six prior DWI convictions, two in the 
previous five years, and was therefore convicted of felony DWI. Lyon had a prior 
felony conviction for driving while intoxicated, and therefore faced a presumptive 
sentence of two years of imprisonment on each offense. Judge Bolger imposed 
the two-year presumptive term for each offense, and imposed the sentences 
consecutively to each other for a four-year composite sentence. This sentence 
was consecutive to an additional twenty-six months that had been suspended on

24 Chris C hristensen, staff counsel, Alaska Court System, (907) 264-8228.

25 AS 12.55.025(e), and “Notes to Decisions" following.

26 DiPietro, pp. 290-91.

27 Callan v. S tate, 904 P .2d 856 (Alaska App. 1995).

28 AS 28.35.032(g).

28 Richard Svobodny, district attorney, 1st Judicial District, (907) 465-3620.

30 Wo includo a s  A ttachm ents B, C, and D, respectively, Lyon v. State, A laska Court of Appeals MOJ No. A-7481, 
No. 4353, decided February 14, 2001; Workman v. State, Alaska Court of A ppeals MOJ No. A-7357, No. 4230, decided 
June 21, 2000; and  White, v. State, 969 P.2d 646 (Alaska App. 1998).
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Lyon’s prior felony DWI offense. Thus, Lyon faced a composite sentence of six 
years and two months of imprisonment. Lyon argues on appeal that there was 
insufficient evidence to support his convictions and that the trial court imposed an 
excessive sentence.31

In his sentencing, the Superior Court judge had emphasized the seriousness of the defendant's 
record and his present offenses.

He noted that Lyon had driven away [while a witness was] holding on to the 
opened driver’s door. He concluded that it was fortunate that [the witness] was 
not killed or seriously injured in the incident. He pointed out that Lyon was highly
intoxicated at the time, that his breath alcohol content was .271, and that at the
time of the offense, Lyon was driving while his license was revoked and while he 
was on probation for his prior felony conviction of driving while intoxicated. He 
noted that Lyon had consistently not abided by his conditions of probation and 
that he had several convictions for driving with his operator's license suspended.
He concluded that Lyon had poor prospects for rehabilitation and would not abide 
by court restrictions on drinking or on driving.32

In this case, the judge found that the defendant was a worst offender with respect to the crime of 
driving while intoxicated and that the cumulative sentence in excess of six years was necessary 
to protect the public. The Court of Appeais concurred with the Superior Court judge's 
determination and affirmed the sentence as appropriate under the circumstances.33

According to Candace Brower, the time accounting specialist with the Department of Corrections, 
the calculation for good time is always based on the composite sentence, rather than on 
individual sentences. Therefore, as with most offenders, Lyon would be eligible for a one-third 
reduction in his sentence for good behavior while in jail. If he follows the rules, he could expect to
be released after serving just over four years. Because his original sentence was for more than
two years, he would serve the portion of his sentence reduced for good time on mandatory 
parole, under the custody and supervision of the parole board.34

W o r k m a n  v. S tate

Workman v. State provides another example of a very complicated case and sentence. As 
described by the Court of Appeals in its Memorandum Opinion and Judgment, the defendant 
“pleaded r.s follows:

Workman pleaded no contest to three class C felonies [one count of felony DWI, 
one count of first-degree failing to stop at the direction of a peace officer, and one 
count of fourth-degree assault] and a class A misdemeanor from two separate

31 Lyon v. State, at 1-2.

32 Lyon v. State, at 6-7.

33 Lyon v. State, at 7-8.

34 C andaco Brower, program coordinator, Departm ent of Corrections, (907) 465-3307.
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cases. He also admitted that he violated his probation in a third case for which 
he was on probation for another class C felony.35

As a result, and in consideration of the defendant's conduct and past criminal record, the Superior 
Court imposed a composite sentence of four years and one month for the five crimes. The 
appeals court provided the following description of the Superior Court's sentence:

Judge Smith imposed a 2-year term with 1 year suspended on the 1995 second- 
degree burglary. On the August 1998 felony DWI, Judge Smith imposed the 
presumptive 2-year term consecutive to the burglary sentence. On the January 
1999 felonies, although Judge Smith found no aggravating factors, he enhanced
the presumptive term and imposed concurrent 4-year terms with 2 years
suspended. Of the 2 years imposed, 1 year was imposed concurrently with the 
August 1998 DWI sentence and 1 year was imposed consecutively. For the 
fourth-degree assault, Judge Smith imposed a 1-year term with all but 30 days 
suspended.36

In this case, the Court of Appeals affirmed the judgment of the Superior Court, and the sentence 
was upheld. If the offender loses none of the goc .ime to which he would be eligible, he could 
be released after serving roughly two years and nine months of his four year and one month
sentence. Because his original sentence was for more than two years, he would be on
mandatory parole, under the supervision of the parole board, for the portion of the sentence that 
was reduced by good time.

White v. State

In a 1998 case, White v. State, the defendant was charged for some of his offenses, and under a 
plea agreement, the State dropped certain charges—but reserved the right to have the 
uncharged crimes considered at sentencing.

Based on [the description of the incidents involved in the case], White was 
charged with two counts of felony driving while intoxicated and one count of 
assault. White ultimately reached a plea agreement with the State. Under this 
agreement, White pleaded no contest to one count of DWI; the State dismissed 
the assault and the other count of DWI, with the proviso that these crimes could 
be considered at sentencing.37

Because the defendant had a prior felony conviction, he was subject to a presumptive term of two 
years, and a maximum of five years. The Superior Court judge considered as aggravating factors 
his extensive history of driving while intoxicated—many involving motor vehicle accidents, and his 
extensive history of assaults—most directed at police officers. The judge, determining White to 
be a worst offender for sentencing purposes and concluding that a maximum sentence was 
required to protect the public, sentenced White to serve five years in prison—the maximum term 
allowable under AS 12.55.125(e). The Court of Appeals upheld the lower court's findings and

35 Workman v. State, a t 1 and 4. S ee  A ttachm ent C for a  full description of the events leading to this sentence .

30 Workman v. State, a t 5-6.

37 White v. State, at 647.
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affirmed the sentence.30 Like most offenders, White would be eligible for good time. The one- 
third time off for good behavior would be calculated on his composite sentence, and White would 
be released after serving two-thirds of his sentence— roughly three and one-third years— if he 
earned the good time reduction. Because his sentence was in excess of two years, he would be 
on mandatory parole and under the custody of the parole board for the remaining one-third of the 
sentence.

In addition to meeting conditions set by the parole board for mandatory parole, most felony 
offenders are also required to meet conditions of probation set by the judge under AS 12.55.100. 
Under the felony DWI law, a judge may not grant probation except on the condition that a felony 
DWI offender has served the minimum term of sentence; but the judge may suspend time and 
grant probation on the portions of sentence that exceed the minimum.39 If an offender fails to 
meet the conditions of probation, the court may revoke suspended time and send the person 
back to jail. Thus, whether an offender released for good time stays out of jail, or returns to jail to 
serve that—or additional—time, depends on his or her behavior after release.

I hope you find this information to be useful. Please do not hesitate to contact us if you have 
questions or need additional information.

38 White v. State, at 647-48.

30 AS 28.35.030(n)(2)(A) and AS 12.55.080.
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LEX SEE 8 p.3d 1149 

JO H N N Y  L. C L A R K , A p p e llan t, v. S T A T E  O F  A L A SK A , A ppellee. 

C o u r t o f  A ppea ls No. A -7343, No. 1688 

C O U R T  O F  A P P E A L S  O F  A L A SK A  

8 P .3 d  1149; 2000 A las. A pp . L E X IS  137  

S e p te m b e r  22, 2000, D ecided

N O T IC E :
[**1] TH IS O PIN IO N  IS SU B JE C T  TO  

C O RR ECTIO N  BEFO RE PU B LIC A TIO N  IN TH E 
PACIFIC R EPO R TER . R EA D ERS ARE R EQ U ESTED  
TO  BRING ER RO R S TO  TH E A TTEN TIO N  OF TH E 
CLERK OF T H E  A PPELLA TE C O U RTS.

P R IO R  H IS T O R Y :
Appeal from the Superior C ourt, Third  Judicial D istrict, 
Seward, C harles K. C ranston, Judge. Trial C ourt No. 
3SW -98-205 Cr.

D IS P O S IT IO N :
The: judgem ent o f  the superior court A FFIR M ED .

C O U N SE L :
Diane L. Foster, A ssistant Public D efender, Kenai, and 
Barbara K. Brink, Public D efender, A nchorage, for 
Appellant.

Eric A. Johnson, A ssistant A ttorney G eneral, O ffice o f  
Special Prosecutions and A ppeals, A nchorage, and Bruce 
M. Botelho, A ttorney G eneral, Juneau, for Appellee.

JU D G E S :
Before: Coats, C h ie f Judge, and M annheim er and 
Stewart, Judges.

O P IN IO N B Y :
M A N N H EIM ER

O P IN IO N :

[*1150]

M A N N H EIM ER , Judge.

In this appeal, we are asked to decide w hether 
presum ptive sentencing applies to defendants convicted 
o f  felony driving while intoxicated. W e hold that it does.

Johnny L. Clark drove a m otor vehicle w hile he was 
intoxicated, a violation o f  A S 28.35.030(a). T his offense 
is norm ally a m isdem eanor; but because C lark  had two 
prior convictions for this crim e w ithin the preceding five 
years, his offense was a class C felony under AS 
28.35.030(n). C lark [**2] pleaded no contest to this 
charge.

C lark had thirty-one prior crim inal convictions. 
T hese convictions included two felonies: third-degree 
assault and attem pted second-degree sexual assault. 
B ased on C lark 's two prior felonies, Superior Court 
Judge C harles K. C ranston ruled that C lark w as subject 
to presum ptive sentencing as a third felony offender. 
Because felony DWI is a c lass C felony, the jud ge  ruled 
that C lark faced a 3-year presum ptive term, n l

n l See  AS 12.55.125(e)(2).

Judge Cranston found one pertinent aggravating 
factor under AS 12.55.155(c): aggravator (c)(8) -  that 
C lark 's crim inal history included aggravated or repeated 
instances o f  assaultive behavior. (Besides his two 
assaultive felonies, C lark had been convicted o f  seven 
m isdem eanor assaults over the past twenty years.) Based 
on this aggravator, Judge C ranston adjusted Clark's 
presum ptive term by adding 6 m onths to serve and an 
additional 1 1/2 years suspended. That is, C lark was 
sentenced to 5 years' im prisonm ent with 1 1/2 years 
suspended [**3] (3 1/2 years to serve).

In this appeal, C lark contends that presum ptive 
sentencing does not apply to his offense. He points out



8 P.3d 1149, *; 2000 Alas. A pp. LEXIS 137, **
Page 2

that, in AS 28 .35 .030(n), the legislature has enacted a 
series o f  m andatory m inim um  sentences for felony DW I 
-- minim um sentences that escalate depending on how 
many tim es the defendant has been convicted o f  DWI or 
breath-test refusal w ithin the preceding ten years. n2 
Clark argues that these m andatory  m inim um  sentences 
are intended to  supplant o r supersede the "m inim um  
sentences" contained in the presum ptive sentencing 
statutes (specifically , in AS 12.55.125).

n2 See  AS 28.35.030(o)(4).

C b ' k 's argum ent is flaw ed because the presum ptive 
terms listed in AS 12. 55.125 are not "m inim um  
sent<’ ". A m andatory  m inim um  sentence represents 
the le^ .ju tu re 's  ju d g em en t concerning "[the] m inim um  
sentence ... appropriate  for [an] offender whose conduct 
is the least serious contem plated  by the definition o f  the 
offense". n3 A presum ptive term , on the o ther hand, 
represents the legislature 's [**4] judgem ent as to the 
appropriate sentence for a typical felony offender (i.e., an 
offender with the specified  num ber o f  p rio r felony 
convictions, and w ith a typical background) who 
comm its a typical act w ithin the definition o f  the offense. 
n4 Thus, the m andato ry  m inim um  sentences for felony 
DWI listed in AS 28.35 .030(n) serve a different purpose 
from the presum ptive term s for class C felonies listed in 
AS 12.55.125(e).

n3 M iddleton  v. Anchorage, 673 P .2 d  2S3, 
284 (A laska App. 1983).

n4 See  M ullin  v. Slate, 886 P. 2 d  1323, 1328  
(Alaska App. 1994). See also Juneby v. State, 641 
P.2 d  823, 833, 838 (A laska App. 1982), m odified  
and  sup ersed ed  on other grounds, 665 P.2 d  30 
(A laska App. 1983).

Under AS 12.55.125(e), the sentencing range for 
class C felonies is norm ally  0 to 5 years. For defendants 
with at least one p rio r felony conviction, the presum ptive 
terms listed in 125(e)(1) and (e)(2) establish the starting 
point fcr sen tencing  w ithin [**5] that 0- to 5-year range. 
For instance, because C lark  is a third felony offender, his 
presum ptive term  o f  im prisonm ent was 3 years, but the 
sentencing ju d g e  had the authority to adjust that 
presum ptive term  — increasing C lark 's sentence up to 5 
years or decreasing  it dow n to 0 years -- if  aggravating 
and/or m itigating factors w 're  proved. n5 (Even in 
[*1151] the absence o f  aggravating or m itigating factors, 
Judge C ranston could  have referred  Clark's case to the 
statewide th ree-judge panel under AS 12.55.165.)

n5 See  AS 12.55.155(a)(1).

The m andatory m inim um  sentences listed in AS 
28.35.030(n) perform  another function: they m odify the 
0- to 5-year sentencing range that w ould otherw ise apply 
to a class C felony. In o ther w ords, even though there is 
norm ally no m andatory m inim um  sentence for class C 
felonies (even for offenders who have m ultip le prior 
felony convictions), the legislature has created special 
m andatory m inim um  sentences for this particu lar class C 
felony. T hese m inim um  sentences hinge, not on the 
offender's [**6] prior felony record, but on the
offender's p rio r record o f  DW I and breath -test refusal 
convictions.

The felony version o f  DW I is relatively new ; it was 
enacted in 1995. n6 Because DW I has trad itionally  been 
a m isdem eanor, m any defendants prosecuted under the 
felony provision o f  the statu te will be first felony
offenders even though they have m any p rio r DW I 
convictions w ithin the preceding ten years. The
m inim um  sentences listed in the statute guaran tee that
these first felony offenders will receive the stated  am ount 
o fja il time.

n6 See  SLA 1995, ch. 80, § § 3-7.

For exam ple, Clark had four or m ore prior 
convictions for DW I and/or breath-test refusal w ithin the 
ten years preceding his current offense. (To be precise, 
C lark had five prior convictions.) Because o f  these prior 
convictions, C lark was subject to a m andatory m inim um  
sentence o f  360 days' im prisonm ent. n7 This would be 
true even if  C lark had had no prior felony convictions 
and had not faced a presum ptive term.

n l  See  AS 28 .35 .030(n)(l)(C ).

[**7 ]

In this case, Clark had two prior felony convictions, 
so his presum ptive term  o f  im prisonm ent w as 3 years. 
But the m inim um  sentence specified in AS 28.35.030(n) 
still applied. Even if  Judge Cranston had found 
m itigating factors and had w anted to im pose no jail time, 
or even if  Judge Cranston had referred C lark's case to the 
three-judge sentencing panel and the three-judge panel 
had concluded that C lark deserved little o r no ja il time, 
Clark would still have to receive a m inim um  o f  360 days 
to serve.



8 P.3d 1149, *; 2000 Alas. A pp. LEXIS 137, **
Page 3

For these reasons, we reject C lark's contention that 
presum ptive sentencing does not apply to felony DW I. 
This offense is governed both by the presum ptive 
sentencing laws and the m andatory  m inim um  sentences 
established in AS 28.35.030(n). There is only one 
inconsistency betw een AS 28.35.030(n) and the usual 
rules o f  felony sentencing codified in AS 12.55.125 - 
175: norm ally, there is no m andatory  m inim um  sentence 
for class C felonies, but the legislature has created 
m andatory m inim um  sentences for felony DW I. Because 
a m ore specific sentencing statu te such as AS 
2 8 .3 5 .0 3 0 (n )(l) takes precedence over the general 
sentencing statute, AS 12.55.125(e) n8, C lark is subject 
to the m andatory  m inim um  [**8] sentence specified in 
AS 2 8 .35 .030 (n )(l)

n8 See  In  re  H utchinson, 577 P.2 d  1074, 
1075 (Alaska 197S).

C lark raises tw o m ore issues on appeal.

First, C lark contends that Judge C ranston gave 
inordinate sentencing w eight to C lark's history o f  
assaultive crim es (aggravator (c)(8)). C lark's argum ent is 
prem ised on the assertion that Judge Cranston increased 
C lark 's tim e to serve by 2 1/2 years (from  360 days to  3 
1/2 years) based on this aggravator. But C lark is again 
relying on the erroneous notion that a m andatory 
m inim um  sentence is the sam e th ing as a presum ptive 
term . C lark faced a presum ptive term  o f  3 years to serve. 
J jd g e  C ranston did not use aggravator (c)(8) to increase 
C lark 's tim e to serve by 2 1/2 years. Rather, the ju d g e  
relied on this aggravator to increase Clark's tim e to serve 
by 6 m onths.

C lark  does not offer any argum ent why this 6-m onth 
increase w as clearly m istaken. n9 We have

independently review ed the record, and we conclude that 
it supports Judge Cranston's decision. [*" 9]

n9 See Lepley  v. State, 807 P .2 d  1095, 1099 
n .I  (A laska App. 1991) (a sentencing ju d g e 's  
decision regarding how much to ad just a 
presum ptive term  based on aggravating  or 
m itigating factors is review ed under the "clearly  
m istaken" test).

[*1152]

Finally, C .ark  argues that his sentence (5 > m rs with 
1 1/2 years suspended) is excessive. '  C lark 's
argum ent is essentially  a reiteration o f  the contention  that 
his presum ed sentence should have been 360 days to 
serve. This is incorrect. A sentence o f  360 days was the 
absolute m inim um  that C lark could receive under any 
c ircum stance. A sentence o f  3 years was w hat C lark 
w ould presum ptively have received if  Judge C ranston 
had concluded that Clark's offense was a typical felony 
DW I and that C lark was a typical third felony offender. 
Judge C ranston concluded, however, that C lark  w as a 
serious offender whose record o f  alcohol abuse and 
violence called for an upward adjustm ent o f  the 3-year 
presum ptive term . Having review ed the record, we 
conclude that C lark's sentence [**10] is not clearly 
m istaken. nlO

nlO  See M cClain  v. State, 519  P .2 d  811, 
813-14 (Alaska 1974) (an appellate court is to 
affirm  a sentencing decision unless the decision is 
clearly mistaken).

The judgem ent o f  the superior court is A FFIR M ED .
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C OATS, C h ie f Judge.

Jody B. Lyon was convicted o f  first-degree vehicle 
theft and driving while intoxicated, class C felonies, n l 
Lyon had six prior DWI convictions, tw o in the previous 
five years, and was therefore convicted o f  felony DW I. 
n2 Lyon had a prior felony conviction for driving while 
intoxicated, and therefore faced a presum ptive [*2] 
sentence o f  two years o f  im prisonm ent on each offense. 
n3 Judge B olger im posed the tw o-year presum ptive term 
for each offense, and im posed the sentences 
consecutively to each other for a four-year com posite 
sentence. This sentence w as consecutive to an additional 
tw enty- six  m onths that had been suspended on Lyon's 
prior felony DW I offense. Thus, Lyon faced a com posite 
sentence o f  six years and two m onths o f  im prisonm ent. 
Lyon argues on appeal that there w as insufficient 
evidence to support his convictions and that the trial 
court im posed an excessive sentence. W e affirm .

n l See A S  11.46.360(a)(1); A S  
28.35.030(a)(1), (n).

n2 See A S  28.35.030(n),( o)(4); A S  
28.35 .032(p).

n3 See A S  12.55.125(e)(1).

On M arch 10, 1999, Lyon was drinking at the 
Sugarloaf Saloon in V aldez. Lyon becom e loud and 
obnoxious and the bartender decided to cut Lyon o ff  
based on his [*3] signs o f  intoxication. The bartender 
dum ped Lyon's drinks when Lyon was aw ay from the 
bar. Lyon w as asking people in the bar for a ride to the 
Long B ranch Saloon, apparently  a bar in Anchorage.

A short tim e later, Lyon w as seen by at least two 
people in the bar trying to get into a car that belonged to 
Jessica G roppel, a w aitress at the S ugarloaf Saloon. 
G roppel was about to get o ff  duty and her friend, Shiloh 
Stam m , had Groppel's car running outside the bar.
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A pparently Lyon w as unable to enter G roppel's car 
because the door handle on the side he was trying to 
enter was broken.

Stam m  also had left his car outside the bar. The car 
had its keys in it. Som eone noticed Stamm 's car was 
m oving, and G roppel and Stam m  ran outside. Stamm 
opened the door and yelled for the person driving the car 
to get out. The person driv ing the car accelerated w ith 
Stamm hanging on to the door. Stamm was dragged a 
short w ay and fell off.

T he police were called and responded in a few 
minutes. They found Stam m 's car stuck in an alley. N o 
one was in the car but there w as a trail in the fresh snow  
leading from the car to  a cabin where the police found 
Lyon. W hen a police officer yelled at Lyon, "Stop, 
police, [*4] " Lyon took o f f  running. But the police 
were able to apprehend Lyon a.id arrest him . Lyon 
denied driving the car.

The police took Lyon to the police station and g^.ve 
him a breath alcohol test, w hich yielded a result o f  .271. 
Groppel positively  identified Lyon as the person she saw  
taking S tam m 's car. The police showed Stam m  a 
photographic lineup that included a photograph o f  Lyon. 
Stamm concluded that two photographs resem bled the 
man w ho sto le his car; one o f  the photographs that he 
identified w as o f  Lyon.

Follow ing the presentation o f  this evidence at trial, 
the ju ry  convicted Lyon. This appeal followed.

Lyon contends that the evidence that he was the 
person driv ing S tam m 's car was weak and was 
insufficient to support his convictions. In rev iew ing a 
conviction to determ ine w hether the evidence is 
sufficient to convict, w e view the evidence in the light 
most favorable to the state. W e are to uphold the 
conviction if  w e determ ine that fair- m inded ju ro rs  
exercising reasonable  jud gm en t could conclude that the 
state had m et its burden o f  proving guilt built beyond a 
reasonable doubt. n4

n4 S e e  D orm an  v. State, 622 P .2 d  448, 453  
(A laska 1981).

[*5]
Lyon argues that h is conviction rests largely on the 

testim ony o f  G roppel and argues that her testim ony 
contained inconsistencies that underm ine her credibility . 
He argues that her testim ony identifying Lyon as the 
person w ho w as d riv ing  the car is not credible. But the 
question o f  w hether a w itness is credible or not is a 
question for the ju ry  to  determ ine, not this court. n5 
A ccording to G roppel's  testim ony, she was in a position

to observe Lyon both before and during the tim e that he 
was stealing  the car. H er testim ony was corroborated by 
other w itnesses, including Stamm , who picked Lyon and 
another person out o f  the photographic lineup. 
Furtherm ore, G roppel's testim ony was corroborated  by 
the circum stances im m ediately follow ing the offense. 
The police were able to follow a trail that led d irectly  to 
Lyon from  Stam m 's car.

n5 See  S im pson  v. State, 8 7 7  P.2 d  1319, 
1320-21 (Alaska App. 1994).

T aking the evidence in the light m ost favorable to 
the state, we conclude that there was sufficient [*6] 
evidence for a reasonable ju ry  to conclude beyond a 
reasonable doubt that Lyon was the person  w ho took 
Stam m 's car.

Lyon argues that his com posite sentence o f  six  years 
and two m onths to serve is excessive. In im posing the 
sentence, Judge Bolger em phasized L yon 's prior DWI 
convictions. Lyon had been convicted o f  this -''Tense six 
tim es in the previous ten years. In addition, v ; had a 
conviction for refusing a breath test. Judge  B olger also 
em phasized the seriousness o f  Lyon's presen t offenses. 
He noted that Lyon had driven away w ith Stam m  holding 
on to the opened driver's door. He concluded that it was 
fortunate that Stamm was not killed or seriously  injured 
in the incident. He pointed out that Lyon was highly 
intoxicated at the time, that his breath alcohol content 
was .271, and that at the tim e o f  the offense, Lyon was 
driving w hile his license was revoked and w hile he was 
on probation for his prior felony conviction  o f  driving 
w hile intoxicated. He noted that Lyon had consistently 
not abided by his conditions o f  probation and that he had 
several convictions for driving with his operator's license 
suspended. He concluded that Lyon had poo r prospects 
for rehabilitation and w ould [*7] not abide by court 
restrictions on drinking or on driving.

Judge Bolger found that Lyon was a w orst offender 
with respect to the crime o f  driving w hile intoxicated and 
that it was necessary for him to im pose a cum ulative 
sentence o f  over six years o f  im prisonm ent to protect the 
public. He stated that, "quite sim ply, the only effective 
way to prevent Lyon from driving w hile intoxicated is to 
keep him behind bars."

Judge Bolger's findings are supported  by the record 
and support the sentence that he im posed. Lyon has an 
extensive record o f  driving w hile intoxicated. He has an 
extensive record o f  violating conditions o f  probation and 
driving w hile his license w as suspended. A ccording to 
the presentence report, Lyon stated tha t he w as not 
interested in again undergoing treatm ent for his
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alcoholism  because he had done several program s in the 
past and did not agree with them . From  Lyon's p rior 
crim inal history, the seriousness and life-threatening 
nature o f  his current offenses, and his attitude towards 
rehabilitation, Judge B olger could properly  conclude that 
it was necessary to protect the pub lic  by incarcerating 
Lyon for the entire sentence o f  six years and two months 
o f  im prisonm ent. [*8] W e conclude that this sentence 
was not clearly m istaken. n6

n6 See M utschler  v. State, 560  P .2 d  377, 381 
(A laska 1977); M cC lain  v. State, 519  P .2 d  811, 
813-14 (Alaska 1974) (consecutive sentences not 
clearly m istaken w here aggregate sentence not 
clearly m istaken).

The convictions and sentence are A FFIR M E D .
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STEW A R T, Judge.

Aaron J. W orkm an p leaded no contest to three class 
C felonies and a class A m isdem eanor from two separate 
cases. He also  adm itted  that he violated his probation in a 
third case for w hich he w as on probation for another 
class C felony. W orkm an appeared before Superior 
C ourt Judge Eric S m ith  for sentencing and disposition on 
these five crim es. Judge Sm ith im posed a com posite term

o f  4 years and 1 m onth to serve. W orkm an claim s that 
this term  is excessive. B ecause we conclude that 
W orkm an's term  to serve is not c learly  m istaken, we 
affirm .

W orkm an was 22 years old [*2] w hen he appeared 
before  Judge Sm ith on these three cases. W orkm an was 
on p robation  on a 1995 A nchorage case w here he was 
convicted on one count o f  second-degree burglary, n l In 
that case, on D ecem ber 15, 1995, W orkm an sm ashed in 
the w indow s o f  a liquor store on M uldoon Road in 
A nchorage and stole cans o f  beer. W orkm an was driving 
his car near the location o f  the burglary w hen the police 
stopped  him . His blood alcohol level was .194. He was 
sen tenced fo r driving while intoxicated on January 12, 
1996. Shortly  after, on January 24, 1996, Superior Court 
Judge Karen L. H unt im posed a 2-year suspended 
im position o f  sentence on the burglary.

n l AS 11.46.310(a).

W orkm an was sentenced for his next crim e, another 
DW I, on January 15, 1997. On N ovem ber 17, 1997, he 
was sentenced for driving on a revoked license. A 
probation revocation follow ed in January 1998. Superior 
C ourt Judge M ilton M. Souter revoked W orkm an's 
p robation on the second-degree burglary charge because 
he vio lated  terms o f  his probation. Judge Souter 
suspended [*3] im position o f  sentence for 2 years and 6 
m onths. W orkm an w as next sentenced on A pril 13, 1998, 
for a dom estic violence assault and for m alicious 
destruction o f  property.

W orkm an's second felony case arose out o f  an 
incident in A ugust 1998. W orkm an w as pursued by 
W asilla police because he was driv ing  an off-road 
m otorcycle on the road w ithout a head ligh t in the late
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evening. W orkm an eluded police for awhile but was 
finally contacted and arrested. U ltim ately, he entered a 
no contest plea to a single count o f  felony driv ing while 
intoxicated, a class C felony. n2 As a second-felony 
offender, W orkm an faced a presum ptive tw o-year term. 
n3

n2 AS 28.35.030(a)(1) & (n). U nder AS 
28.35.030, driving while intoxicated is norm ally a 
m isdem eanor. But AS 28.35.030(n) declares that 
this offense is a class C felony if, w ithin the 
previous five years, the defendant has been 
convicted tw o or more tim es o f  either driving 
w hile intoxicated or refusing to subm it to a breath 
test.

n3 AS 12.55.125(e)(1).

W orkm an w as on release [*4] from the A ugust 
offense w hen, late at night on January 20, 1999, he stole 
a vehicle from in front o f  a bar in W asilla. T roopers saw 
the vehicle and tried  to  stop W orkm an but a chase o f  
several m iles ensued. W orkm an drove at speeds up to 
100 mph and turned his lights o f f  during the chase. He 
was caught after he drove the stolen vehicle into a ditch. 
He fought with the troopers w hen they arrested him. 
W orkman kicked one trooper in the knee. W orkm an was 
intoxicated and refused a breath test. For this 
m isconduct, W orkm an eventually  pleaded no contest to 
one count o f  felony driving w hile intoxicated, one count 
o f  first-degree failing to stop at the direction o f  a peace 
officer, n4 and one count o f  fourth-degree assault. n5 
W orkman was not yet convicted for the A ugust 1998 
felony DW I when he com m itted these offenses, so he 
faced a presum ptive tw o-year term  for the felony DWI 
and for the first-degree failure to stop. W orkm an did not 
allege that any m itigating factors applied at sentencing. 
The State did not allege that any aggravating factors 
applied to the A ugust 1998 charge, but the State did file 
notice o f  the follow ing aggravating factors: AS 
12.55.155(c)(6) (W orkm an's conduct created [*5] a risk 
o f  im m inent physical injury to three or m ore persons); 
AS 12.55.155(c)( 10) (W orkm an's conduct was am ong 
the most serious conduct w ithin the definition o f  the 
offense); and AS 12.55.155(c)(12) (W orkm an was on 
bail release for another felony charge) applied to 
sentencing for the January 1999 felonies.

n4 AS 28.35.182(a).

n5 A S 11.41.230(a)(1).

A t sentencing, the prosecutor argued tha t the court 
could sua  sponte  find aggravating factor (c)(12), but the 
court did not address the prosecutor's com m ent. 
A pparently, the court and the parties overlooked the 
State's previously filed notice o f  aggravating  factors 
because the court m ade no findings on aggravating 
factors.

Judge Smith found W orkm an's prospects for 
rehabilitation to be "pretty  good." But he found that 
W orkm an's sentence had to reflect general deterrence 
and com m unity condem nation.

Judge Smith im posed a 2-year term with I year 
suspended on the 1995 second-degree burglary. On the 
A ugust 1998 felony DW I, Judge Sm ith im posed the 
presum ptive [*6] 2-year term  consecutive to the 
burglary sentence. On the January 1999 felonies, 
although Judge Sm ith found no aggravating  factors, he 
enhanced the presum ptive term  and im posed concurrent 
4-year term s with 2 years suspended. O f  the 2 years 
im posed, 1 year w as im posed concurrently  w ith the 
A ugust 1998 DWI sentence and 1 year w as im posed 
consecutively. For the fourth-degree assault, Judge Sm ith 
im posed a 1-year term  with all but 30 days suspended. n6

n6 But se e  AS 12.55.135(d)(1) ("A  defendant 
convicted o f  assault in the fourth degree who 
know ingly directed  the conduct constitu ting  the 
offense at a uniform ed o r o therw ise clearly 
identified peace officer ... shall be sentenced to a 
m inim um  term  o f  im prisonm ent o f  ... 60 days if  
the defendant vio lated  AS 11 .41.230(a)( 1)[.]")

Citing C o m e r 's  v. Sta te , n7 W orkm an attacks the 
propriety o f  his com posite  term. W orkm an argues that 
his com posite term is excessive and that a 3-year term 
would be adequate to effectuate the sentencing goals 
discussed by Judge Sm ith. [*7] W orkm an also claim s 
that his offenses and background com pare favorably to 
those o f  the defendant in W hite v. S ta te  n8 where we 
affirm ed a m axim um  5-year sentence on one count o f 
felony DW I. n9 He argues that a 3 -year com posite term 
is supported by his com parison  o f  W hite to his case.

n7 747 P.2 d  554 (A laska App. 1987). 

n8 969 P .2 d  646 (A laska App. 1998). 

n9 Id. at 648.

But W orkm an was sen tenced on the probation 
revocation o f  his first felony conviction and on his
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second, third , and fourth felonies. W orkm an had a string 
o f  offenses as an adult follow ing a series o f  contacts with 
the juven ile  system  that started  when he was ten years 
old. As Judge Sm ith found at sentencing, W orkm an was 
a young m an w ho had trouble "both w ith substance 
abuse, certainly alcohol[,] and w ith the property o f 
others." Furtherm ore, W orkm an's com posite sentence is 
less than the 5-year term im posed in White for one count 
o f  felony DW I.

U nder C om egys, when we review  [*8] a com posite 
sentence im posed for several crim in^' convictions, we 
assess w hether the defendant's com bined sentence is 
clearly m istaken, given the whole o f  the defendant's 
conduct and history. nlO A t the age o f  22, W orkm an had 
already accum ulated  four felony convictions. In addition, 
W orkm an's adult crim inal history included several

m isdem eanor convictions. From our review  o f  the 
record, we are not able to say that W orkm an's com posite 
term  to serve is clearly mistaken, n l 1

r. 10 Comegys, 747 P.2 d  a t 558-59. See also  
N ea l v. State, 628 P.2 d  19, 21-22 (A laska 1981).

n i l  See M cC lain  v. State, 519  P.2 d  811, 
813-14 (Alaska 1974) (an appellate court is to 
affirm  a sentencing decision unless the decision is 
c learly  mistaken).

C onclusion

The judgm ent o f  the superior court is A FFIR M ED .
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M A N N H EIM ER, Judge.

Frederick W hite was convicted  o f  felony driving 
w hile intoxicated, a class C felony, n l Superior Court 
Judge Larry R. W eeks sentenced W hite to serve 5 years 
in prison -  the m axim um  term  allow able under AS 
12.55.125(e). In this appeal, W hite contends that this 
sentence is excessive. For the reasons explained here, we 
conclude that the superior court properly view ed W hite 
as a "worst offender", and we therefore conclude that 
W hite's sentence o f  5 years to  serve [♦♦2] is not clearly 
m istaken. n2

n l See AS 28.35.030(a) & (n).

n2 See M cC lain  v. State, 519  P .2 d  811, 813- 
14 (Alaska 1974).

T his case arose in Y akutat on A ugust 3, 1997. In the 
m iddle o f  the afternoon, the police received a report that 
Frederick W hite was in toxicated and v/as driving from 
the airport tow ards town. Investigating this report, a 
police officer drove tow ard the airport. W hen he saw  
W hite's truck headed the o ther way, the officer turned 
around and began to follow  W hite. W hite turned onto a 
side road, then backed his vehicle into a ditch while 
trying to turn around. The officer contacted W hite and 
had him  perform  field sobriety  tests. W hen W hite failed 
these tests, the officer arrested  him for driving while 
intoxicated. W hite's Intox im eter result w as .233 percent 
blood alcohol.

W hite was released from custody around 5:00 p.m.. 
As part o f  his conditions o f  release, W hite was ordered 
not to  drive for the next 24 hours and not to possess or 
consum e alcohol pending his next court appearance. 
[♦♦3]

A bout an hour and a h a lf  later, the police received a 
report that W hite was again operating his vehicle (while 
still intoxicated), and that W hite was in possession o f  a 
bottle o f  vodka. W hen officers w ent to  investigate, they 
found a 55-gallon drum  that had ro lled  o ff  o f  W hite’s 
truck while he was driving. T hey  then found W hite at the 
boat harbor; W hite told the officers that he had driven to 
the harbor to deliver groceries to his boat. The officers 
found a half-gallon bottle o f  vodka in the front seat o f  
W hite's truck. W hite again failed field sobriety tests, and 
he was again arrested.

During the ride to  the police station, W hite raised his 
leg over the seat div ider and kicked one o f  the police 
officers in the face. T he blow  was forceful enough to
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leave a boot im print. The officers used cap-stun on 
W hite, but they still had to physically struggle w ith 
W hite to subdue him. A t the station, W hite's Intox im eter 
result was .221 percent blood alcohol.

Based on these incidents, W hite was charged w ith 
two counts o f  felony driving while intoxicated and one 
count o f  assault. W hite u ltim ately reached a p lea 
agreem ent w ith the State. U nder this agreem ent, W hite 
pleaded no contest to one count [**4] o f  DW I; the State 
dism issed the assault and the other count o f  D W I, w ith 
the proviso that these  crim es could be considered at 
sentencing.

Felony driv ing  w hile intoxicated is a class C felony. 
n3 W hite had a p rio r felony conviction from 1983, and 
so he faced a presum ptive term  o f  2 years' im prisonm ent 
and a m axim um  term  o f 5 years' im prisonm ent. n4 
W hite's p rior felony conviction was for third-degree 
assault, but the offense actually constituted an 
aggravated instance o f  driving while intoxicated: W hite 
caused a traffic accident while he was driving drunk and, 
as a result, six people w ere injured.

n3 AS 28.35.030(n). 

n4 AS 12.55.125(e)(1).

W hite had an extensive history o f  driv ing while 
intoxicated. He had tw elve p rio r convictions for that 
crime (or the p redecessor crim e, "operating a m otor 
vehicle w hile intoxicated"). M any o f  these p rio r DW Is 
involved [*648] m o tor vehicle accidents; one o f  them  
involved a h it-and-run. The D W I in the present case was 
W hite's thirteenth , and  the d ism issed count w ould have 
been his [**5] fourteenth.

M oreover, W hite had an extensive history o f  assault 
offenses. M ost o f  these  assaults were directed at police 
officers. As already explained, W hite assaulted one o f  
the arresting o fficers in the presen t case by kicking him 
in the head. This la test assault was sim ilar to three other 
assaults that W hite had com m itted.

W hite w as convicted  o f  assault and battety in 1974 
(under the form er crim inal code) for attem pting to kick a 
police officer in the head. A s in the present case, the 
assault occurred w hile  the officer w as trying to take 
W hite to ja il.  Six years later, in 1980, W hite was 
convicted o f  fourth-degree assault for kicking and hitting 
a state trooper in the  face. In 1985, W hite was again 
convicted o f  fourth-degree assault. This incident 
occurred after W hite w as arrested in Juneau. W hite was 
intoxicated, and he assaulted  the officer by hitting him  in 
the face with his fists and with handcuffs.

In addition to these assaults on police officers, 
W hite w as convicted o f  fourth-degree assault in 1994 for 
shaking and threatening his wife.

B ased on W hite's history o f  DW I's, Judge W eeks 
found aggravator AS 12.55.155(c)(21) -- that W hite had 
a history o f  repeated offenses sim ilar [**6] in nature to 
the crim e for w hich lie was being sentenced. B ased on 
W hite's history o f  assaults, Judge W eeks found 
aggravato r AS 12.55.155(c)(8) -  that W hite's crim inal 
h istory included repeated instances o f  assault.

Judge W eeks found that W hite was a "w orst 
offender" for sentencing purposes. n5 The ju d g e  noted 
that W hite "had been through num erous alcohol 
rehabilitation program s", all w ithout lasting effect. The 
ju d g e  also  noted that W hite had repeatedly violated 
previous probations. He concluded that a m axim um  
sentence was required to protect the public from W hite.

n5 See Sta te  v. Wortham, 537 P .2 d  1117, 
1120 (A laska 1975); N apayonak  v. State, 793 
P. 2 d  1059, 1062 (Alaska App. 1990).

On appeal, W hite essentially  concedes that he has a 
terrible record, but he nevertheless argues that Judge 
W eeks should not have classified him  as a "w orst 
offender" because the facts o f  his present offense are not 
am ong the worst. W e reject this argum ent for two 
reasons, one legal and one factual.

First, a finding o f  "worst [**7] offender" need not 
be based on the facts o f  the defendant's present offense. 
A defendant can be classified as a "worst offender" based 
either on the circum stances surrounding the defendant's 
present offense, or on the defendant's crim inal history, or 
both. n6 In this case, W hite's record am ply supports 
Judge W eeks's finding that W hite is a "w orst offender".

n6 Wortham, 537 P .2 d  at 1120; N apayonak, 
793 P. 2 d  at 1062.

Second, W hite's present offense is hardly m itigated. 
A lthough he was allow ed to plead no contest to a single 
count o f  felony DW I, W hite in fact com m itted  two 
separate DW I's. Further, as part o f  the second incident, 
W hite assaulted one o f  the officers w ho were 
transporting him  to ja il. Even after the officers sprayed 
W hite with cap-stun, they still had to use physical force 
to  subdue him.

For all o f  these reasons, w e uphold Judge W eeks's 
finding that W hite is a "w orst offender". W e accordingly
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conclude that W hite's 5-year prison term  is not clearly 
m istaken. The sentencing decision o f  the superior [**8]

court is A FFIR M ED .
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Vehicle and License Plate Sanctions
R evoking o r suspending a m otorist's operator's license is now  a com m on 
penalty fo r m any tra ffic  in fractions, especia lly  those related to im paired 
driv in g . U n fo rtuna te ly , m any offenders continue to d rive . I t  is not 
unusual fo r drivers w ith  a suspended license to  receive add itional tra ffic 
citations o r be in vo lved  in  crashes during  periods o f  license suspension. 
As a w ay o f  reducing this problem , m any states have passed laws that 
d irectly  a ffect the offender's vehicle o r license plates as a sanction fo r 
the im paired d riv in g  offense o r fo r  d riv in g  w ith  a suspended license.

In  add ition , some states now  perm it the vehicles o f d rivers convic ted  o f 
certain im pa ired  d riv in g  offenses to be im pounded, im m o b ilized  (w ith  a 
club o r boo t), o r fo rfe ited  and sold. O ther states a llo w  the license plates 
to be rem oved and im pounded. S till others a llo w  fo r the use o f  specia lly 
marked license plates, o r a llow  fo r  the insta llm ent o f  a lcohol ig n ition 
in te rlock devices.

Key Facts

• In  1998, 1.4 m illio n  people were arrested in the U .S. fo r  d riv in g 
under the in fluence (D U I)  o r d riv in g  w h ile  in toxicated 
(D W I)-m o re  than a ll other reported c rim in a l offenses com bined, 
exclud ing  larceny and theft.

1 o f to 3/13/01 9:30 AM
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• A b o u t one-th ird  o f  all d rivers arrested o r convic ted  o f  D W I each 
year are repeat D W I offenders.

• D rive rs  w ith  p rio r D W I conv ic tions  are also over represented in 
fatal crashes and have a greater re la tive  risk o f  fatal crash 
invo lvem ent.

• M an y  second- and th ird -tim e  convic ted  D W I offenders w ho  had 
the ir licenses suspended accum ulated tra ffic  offenses o r were 
in vo lved  in crashes during  the suspension period. In  one study, 32 
percent o f  suspended second-tim e D W I offenders, and 61 percent 
o f  th ird -tim e  offenders received v io la tions o r crash c ita tions on 
the ir d riv in g  records during  th e ir suspensions.

• M a n y  drivers do not reinstate the ir licenses even when e lig ib le  to 
do so. In one study in vo lv in g  firs t-tim e  D W I offenders w h o  had 
the ir licenses suspended fo r  90 days, 50  percent had not reinstated 
the ir licenses three years after they were e lig ib le  to be reiicensed. 
A lso , m any o f these offenders d rive  w ith o u t auto insurance and do 
not attend treatm ent program s when required fo r reinstatem ent. 
Furtherm ore, 20%  o f all fatal crashes in vo lve  at least one 
im p ro p e rly  licensed driver.

Legislative Status

F o rty -fo u r states have laws that can affect the vehicles o r veh ic le  plates 
o f  offenders.

• Vehicle Impoundment: O vern igh t im poundm ent o f  the vehicle  o f 
an in d iv id u a l arrested fo r im pa ired  d riv in g  is a typ ica l practice in 
most states. Th irteen states have laws that pe rm it longer-te rm 
im poundm ents based on a D W I conv ic tion . These states are 
C a lifo rn ia , F lo rida , Illin o is , Iow a , K en tucky, M iss issipp i,
M issouri, M ontana, Nebraska, O hio , O regon, V erm ont and 
W isconsin .

• Suspension of Vehicle Registration: In  18 states, vehicle
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reg istra tion  m ay be w ith d ra w n  fo r  a D W I offense. States that can 
w ith d ra w  vehicle  registrations fo r  a D W I offense are A labam a,
A rizo n a , H a w a ii, Indiana, Kansas, M a ine , M innesota, Nevada,
N ew  H am pshire , N e w  Jersey, N ew  Y o rk , N orth  D akota, O h io ,
O regon, Rhode Island, South D akota, V irg in ia , and W yom in g .
Some o f  these states have the ir o w n  enforcem ent departments that 
send o u t investigators to p ic k  up the license plates o f these 
offenders' vehicles. H ow ever, in general, the this type o f  sanction 
is p o o rly  enforced.

• Vehicle Confiscation: Tw enty-seven states permit the veh ic le  o f 
D W I o ffenders (usually  m u ltip le  offenders) to be confiscated 
based fo r  a D W I offense. These states are Alaska, A rizona,
Arkansas, C a lifo rn ia , G eorgia, I llin o is , Lou is iana, M aine,
M ic h ig a n , M innesota, M iss iss ipp i, M issouri, M ontana, N ew 
Y o rk , N o rth  C aro lina , N orth  D akota, O hio , O klahom a, Oregon,
Pennsylvania, Rhode Island, South C arolina, Tennessee, Texas,
V e rm o n t, W ashington, and W isconsin .

• Vehicle Immobilization: Courts can prevent a D W I o ffender from 
using his o r her car by  im m o b iliz in g  the steering wheel (by  using 
a c lub ) o r lock ing  a wheel (w ith  a boot). C urren tly , o n ly  O h io  uses 
th is type  o f  sanction.

• Special License Plates or Plate Markings: Three states-Iowa,
M inneso ta , and O hio-issue special license plates to perm it the use 
o f  the veh ic le  oy the fa m ily  members o f  convicted D W I offenders.

• Ignition Interlock: The purpose o f  an ig n itio n  in te rlock  is to ! 
prevent a person w ho has consum ed a lcohol from  operating a
vehic le . The device measures a lcohol concentration in the breath 
and is attached to a vehicle's ig n itio n  system. Before  the car can 
be started, a d riv e r must b lo w  a sample o f  his o r her breath in to 
the in te rlock  device. I f  the d river's  breath a lcohol is be low  a 
specified  concentra tion , the d rive r w ill  be able to start the 
vehicle 's engine. H ow ever, i f  the d rive r has a breath a lcohol 
concentra tion  above the established level, the vehicle  w il l  not 
start. F o rty -th ree  states have laws p rov id ing  fo r e ither the
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discretionary o r mandatory use o f  ig n itio n  in te rlo ck  devices fo r 
repeat and ch ron ic  D W I offenders. The ig n itio n  in te rlock  is 
d iscre tionary in the fo llo w in g  states: A laska, Arkansas, D elaw are, 
Florida , G eorgia , I l lin o is , Indiana, Kansas, K en tucky, M aine, 
M ary land , M ich ig a n , M innesota, M iss issipp i, M ontana, Nebraska, 
Nevada, N e w  H am pshire, N ew  M e x ico , N ew  Y o rk , N orth 
C aro lina , N o rth  D akota, O hio , Pennsylvania, Rhode Island, South 
C arolina, Tennessee, W est V irg in ia , and W isconsin . In  fourteen 
states, the law  is m andatory under some special circumstances. 
Those m andatory state are: A rizona , C a lifo rn ia , Colorado, Idaho, 
Iow a , N ew  Jersey, O klahom a, M isso u ri, Oregon, Texas, U tah, 
V irg in ia , and W ash ington. In  a num ber o f  ju risd ic tio n s , p rovis ions 
are also made fo r  in te rlo ck  use fo r  f irs t offenders.

Recommendations for Strengthening and Increasing the Use of 
Vehicle and Vehicle Plate Sanctions

In terv iew s w ith  state and local o ffic ia ls , members o f  the ju d ic ia ry , and 
law  enforcem ent o ffice rs  suggest that w h ile  im poundm ent and fo rfe itu re 
legislation is com m on, app lica tion  o f  these laws is rare. The reasons 
cited include: (1 ) these laws generally are reserved fo r the re la tive ly  few 
m ultip le  D W I offenders rather than the m ore numerous firs t offenders;
(2) there are d iffic u ltie s  in dealing w ith  non-o ffender owners; (3 ) it  is 
costly  to store ju n k  vehicles that are not reclaim ed by the ir ow ners; and 
(4) judges are re luctant to punish innocent fa m ily  members.

Yet some states have developed innovative  ways fo r  dealing w ith  these 
problem s. M inneso ta  experienced a tw e lve fo ld  increase in the use o f  its 
license plate im poundm ent law  when they sw itched from  court-based to 
adm inistra tive  enforcem ent o f  the im poundm ent law.

The fo llo w in g  should be considered by  states that w ish to ;ncrease the 
use and effectiveness o f  the ir laws.

• Laws should p rov ide  fo r adm in is tra tive  im poundm ent o f  plates 
and c iv i l  fo rfe itu re  o f  vehicles. In  general, the c rim ina l laws 
prov id ing  fo r  fo rfe itu re  should be avoided as courts rare ly use 
them.
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• Law s should a llo w  fo r seizure at the tim e o f  arrest i f  o fficers 
im pound e ither the veh ic le  o r plate. I t  is m ore d if f ic u lt  and costly 
to track dow n the offender's vehicle  later, and the delay g ives the 
o ffender the oppo rtun ity  to transfer veh ic le  ow nership.

• Law s should p ro h ib it the ow ner o f  a m o to r veh ic le  from  a llo w in g 
another person to d rive  the veh ic le  unless the ow ner determines 
the person possesses a va lid  driver's license. A lso , non-o ffender 
owners should be required to sign an a ffid a v it stating they w ill  no t 
a llo w  the o ffende r to d rive  the vehicle again w h ile  the suspension 
is in  effect.

• A  com puterized state record-keeping system should be established 
to docum ent vehicle  (im poundm ent and fo rfe itu re ) and license 
plate actii ns. Th is  w ou ld  a llo w  states to m o n ito r use o f  the 
sanctions.

• Im poundm ent laws should be applied to a ll repeat D W I offenders 
and to a ll persons w ho have been convicted  o f  d riv in g  w h ile 
suspended o r revoked where the offenders' o rig in a l suspension o r 
revocation was fo r  a D W I offense (i.e ., D W S ). Th is  w ould 
encourage an increase in the use o f  im poundm ent since m any 
courts do not apply this sanction to second-tim e D W I offenders o r 
to firs t-tim e  D W S  offenders.

• Law s that p rov ide  fo r special license plates (e.g., fa m ily  plates o r 
license plate s ticker laws), should incorporate  a p rov is ion  that 
perm its o fficers  to stop the veh ic le  fo r  the sole purpose o f 
checking w hether the d rive r is operating the veh ic le  w h ile  h is/her 
license is under suspension.

Research and Evaluation Regarding the Effects o f Vehicle and Plate 
Sanctions

• Maryland ignition interlock program lowered the re-arrest rate 
for repeat alcohol offenders: A  M ary land  study in vo lv in g  1,380 
repeat a lcohol offenders random ly assigned participants to e ither
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an ig n itio n  in te rlo ck  group o r a con tro l g roup that d id  not receive 
the sanction. A lcoho l-re la ted  tra ffic  re-arrest rates were tabulated 
fo r a fu ll year. They showed that on ly  2 .4  percent o f  the in te rlock 
group was rearrested, whereas 6.7 percent o f  the con tro l group 
was re-airested-a s ta tis tica lly  s ign ifican t d iffe rence  ind icating  that 
the in te rlock  program  reduced the risk  o f  an alcohol tra ffic 
vio la tio n  w ith in  the firs t year by about 65 percent. H ow ever, there 
was no differences between groups after the in te rlock  was 
rem oved. O ther research on ig n ition  in te rlocks is being conducted 
in I llin o is  and A lberta  (Canada). Recently, N H T S A  in itia ted 
another assessment o f  ig n ition  in te rlocks in  M ary la n d  where the 
in te rlock w il l  be on the vehicle fo r tw o  years.

• Minnesota License Plate Impoundment Study: In  M innesota, 
violators incu rring  three D W I v io la tions in five  years, o r fo u r o r 
m ore in ten years, can have the ir license plates im pounded and 
destroyed. A n  evaluation o f  the effects o f  the law  found  a 
s ign ifican t decrease in rec id iv ism  fo r v io la tors  w ho had the ir 
plates im pounded versus v io la tors  w ho d id  not. V io la to rs  whose 
license plates were im pounded by the arresting o ffic e r showed a 
50 percent decrease in rec id iv ism  ove r a tw o-yea r period (when 
com pared w ith  D W I v io la tors  w ho d id  not experience 
im poundm ent).

• Ohio Impoundment and Immobilization Program: In  F rank lin 
C ounty  (C olum bus), O h io , researchers conducted a fie ld  test to 
study the deterrent effects that a com bined im poundm ent and 
im m o b iliza tio n  sanctions program  has on crashes and viola tions 
fo r m u ltip le  D U I (D r iv in g  U nder the In fluence) and suspended 
license offenders. F rom  Septem ber 1993 to Septem ber 1995, the 
vehicles o f  nearly 1,000 offenders were im pounded and then 
im m o b ilized . The rec id iv ism  rates o f  these offenders were 
com pared to e lig ib le  offenders w ho d id  not receive a vehicle 
sanction. O ffenders whose vehicles were im pounded and 
im m o b ilized  had lo w e r rates o f  D U I rec id iv ism  both during  and 
after the term ination  o f  the sanction than offenders w ho  managed 
to avoid the im poundm ent and im m o b iliza tio n  sanctions. S im ila r 
find ings were obtained in H am ilton  C ounty  where o n ly  vehicle
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im poundm ent was used. The pro ject report is available  (Voas, et 
a l., 2000).

• California Impoundment Program: N H T S A , in  con junction  w ith 
the State D epartm ent o f  M o to r Vehic les, conducted a research 
e ffo rt to study the im pact o f C a lifo rn ia ’s new  vehicle 
im poundm ent law  as applied to unlicensed and suspended license 
offenders. The innovative  30-day im poundm ent law  is not typica l 
o f  those found  in most states, since it invo lves a c iv i l  action 
independent o f  a c rim in a l D W S  conv ic tion  fo r  those caught 
d riv in g  w ith o u t a va lid  license. M ore  than 6 ,3 00  unlicensed 
drivers and those w ith  suspended o r revoked licenses whose 
vehicles were im pounded were com pared to about the same 
num ber o f  d rivers in 1994 whose vehicles w o u ld  have been 
e lig ib le  had the 1995 im poundm ent law  been in effect. D riv in g 
records o f  both groups were com pared fo r a one-year period on 
subsequent tra ffic  v io la tions and crashes. F irs t offenders whose 
vehicles were im pounded had an average rate o f  subsequent D W S 
o r d riv in g  w h ile  unlicensed (D W U ) that was 24 percent low er 
than those whose vehicles were not im pounded. Repeat offenders 
had 34 percent few er D W S  o r D W U  conv ic tions. A ls o , both 
firs t-tim e  and repeat offenders whose vehicles were im pounded 
had few er crashes. There was a 25 percent reduction  fo r firs t-tim e 
offenders and a 38 percent reduction fo r  repeat offenders.

• Zebra Tag Program in Oregon and Washington States: In 
O regon, suspended license offenders whose vehicle  plates were 
"zebra tagged" had few er subsequent D W I and D W S  viola tions 
than suspended offenders w ho d id  not receive the special tags. 
A lso , am ong suspended license offenders, the poss ib ility  o f 
rece iv ing  a zebra tag i f  re-arrested appears to reduce subsequent 
v io la tions  and crashes. A  s im ila r law  in W ashington State d id  not 
affect subsequent v io la tions o r crashes fo r these types o f 
offenders; how ever, it was not applied to nearly  as m any drivers 
and vehicles and it was not as s trong ly  enforced by the police. 
(Leg is la tors  in both states a llow ed the zebra tag law  to exp ire .)

• Vehicle Seizure and Forfeiture Programs in Nassau and
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Suffolk Counties in New York State: Program s im p lem ented in 
February 1999 in both counties are being evaluated. The  results o f 
these evaluations w il l  inc lude  detailed descrip tions o f  how  the 
program s were im p lem ented  and run, as w e ll as assessments o f 
the specific  and general deterrent effects. A  report is expected in 
late 2001.

Transfer and Grant Programs

In  1998, as part o f  the Transporta tion  E q u ity  A c t fo r the 2 1 sl C entury 
(T E A -2 1 ) Restoration A ct, a new Federal program  (see section 164) was 
established to encourage states to address the prob lem  o f  the repeat 
in tox ica ted  d river. T o  co m p ly  w ith  Section 164, the state's laws m ust 
require that certain sanctions m ust be imposed on persons convic ted 
m ore than once w ith in  a five -ye a r period o f  d riv in g  w h ile  in tox ica ted  o r 
d riv in g  under the in fluence  o f  a lcohol (D W I/D U I) . O ne o f  the sanctions 
that m ust be im posed is:

• that a ll m o to r vehicles o f  repeat in toxicated drivers  be im pounded 
o r im m o b ilize d  fo r  some period  o f  tim e during  the driver's  license 
suspension period , o r that an ig n ition  in te rlo ck  system  be insta lled 
on all m o to r vehicles o f  such drivers fo r some period o f  tim e after 
the end o f  the suspension period.

• States that do not meet the Section 164 requirem ents w il l  have a 
portion  o f  the ir Federal-a id  h ighw ay construction  funds redirected 
in to  o ther state safety activ ities , beginning in fisca l year 2001.

In  add ition , T E A -2 1  m o d ifie d  the Section 410 grant program . U nder the 
program , as m od ifie d  by T E A -2 1 , states that q u a lify  fo r  a basic grant 
m ay also q u a lify  fo r supplem ental grant funds by m eeting one o r m ore o f 
six  c rite ria . O ne o f  the six  c rite ria  is a program  to reduce d riv in g  w ith  a 
suspended driver's  license. In  order to q u a lify  fo r  a supplem ental grant 
under this c rite rion , a state m ust im pose one o f  the fo llo w in g  sanctions 
on ind iv idua ls  convic ted  o f  d riv in g  after the ir license has been 
suspended fo r an a lcohol-re la ted  offense: suspension o f  the offender's 
vehicle  reg istra tion  and return o f  license plates; im poundm ent, 
im m o b iliza tio n , fo rfe itu re  o r confiscation  o f  the o ffender's m oto r
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vehicles; o r the use o f  d is tinc tive  license plates on the o ffender's m oto r 
vehicle.

Information Sources

B eck, Kenneth H ., et al. Effects o f  Alcohol Ignition Interlock License 
Restrictions on Multiple Alcohol Offenses: A Randomized Trial in 
Maryland. A m erican  Journal o f  P ub lic  H ea lth , V o l. 89, N o . 11, 
1696-1700  (N ove m b e r 1999)

A Guide to Sentencing DUI Offenders. N H T S A  and N IA A A ,  D O T  PIS 
808 365, M arch  1996.

Model Specifications fo r  Breath Alcohol Ignition Interlock Devices 
(BAUDS). Federal Register N o tice , V o l. 57 , N o. 67, Tuesday, A p r il 7, 
1 9 9 2 (1 1 7 7 2 -1 1 7 8 6 ).

Assessment o f  Impoundment and Forfeiture Laws fo r  Drivers Convicted 
o f DUI, Phase II Report: Evaluation o f  Oregon and Washington Vehicle 
Plate Zebra Sticker Laws. D O T  I iS  808 136, F ina l R eport, A p r il 1994.

Rogers, A . Effect o f  Minnesota's License Plate Impoundment Law on 
Recidivism o f  Multiple DWI Violators, Alcohol, Drugs and Driving. V o l. 
10, N o . 2, 1994.

In Vehicle BAC Test Devices as a Deterrent to DUI. U npub lished 
N IA A A  F ina l Report, January 1993.

Assessment o f  Impoundment and Forfeiture Laws fo r  Drivers Convicted 
o f DWI: Phase I Report: Review o f  State Laws and Their Application. 
D O T  HS 807 870, F ina l Report, June, 1992.

P opkin , C., et al. An Evaluation o f  the Effectiveness o f  Sanctions fo r  
DWI in Preventing Recidivism in North Carolina. U N O  H SR C , R ale igh, 
N C , Septem ber 30, 1992.

Alcohol Ignition Interlock Sendee Support. D O T  HS 807 923, F ina l 
Report, D ecem ber, 1992.
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itate Legislative Fact Sheet: Vehicle and License Plate Sanctions January 2001 http://www.nhtsa.dot.gov/people/outreacli/stateleg/veh_lic_sanctions.htin

De Y oung , N .J. An Evaluation o f  the Specific Deterrent Effect o f  Vehicle 
Impoundment on Suspended, Revoked and Unlicensed Drivers in 
California. D O T  HS 808 727, F ina l Report, N ovem ber 1997.

G riff in , L indsay I., et al., Unlicensed to Kill. W ashington, D C : A A A  
Foundation fo r T ra ff ic  Safely. June 2000

Voas, R B , et al., Effectiveness o f  the O h io  V eh ic le  A c tio n  and 
A dm in is tra tive  IJcense Suspension Law s. W ashington, D C : N H T S A 
technical R eport D O T  H S 809 000, January 2000

The reports and additional information are available from your State 
Highway Safety Office, the NHTSA Regional Office serving your 
State, or from NHTSA Headquarters, Traffic Safety Programs, ATTN: 
NTS-11, 400 Seventh Street, S. W., Washington, DC 20590; 
202-366-958S;or NHTSA's website at www.nlitsa.dot.gov
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56 ALASKA
I national hardcore DRUNK DRIVER PRO JE'

Hardcore drunk drivers can be defined as individuals who drive with a high blood 

alcohol concentration (BAC) of .15 or above, who do so repeatedly, as demonstrat­

ed by having more than one drunk driving arrest, and who are highly resistant to 

changing their behavior despite previous sanctions, treatment, or education efforts.

Listed below are the terms most closely matching the definition above which could be used 
in Alaska to identify these offenders:
• “Repeat offender,” "Chronic offender.”
• Repeat offenders are defined in statute by 2nd, 3rd, 4U', 5*, 6th or subsequent offense within 

10 years at the misdemeanor level, and by 3rd, 4th, 5th or subsequent offense within
5 years at the felony level.

• DUI becomes a felony on the 3rd offense within 5 years.
• Repeat and chronic offenders are also defined in regulations and by judicial action.

Records on repeat offenses are one of the primary means of tracking the problem 

of hardcore drunk drivers.

The following are key aspects of Alaska records:
• New licensees are reviewed for outstanding suspensions/revocations in other states before^ 

a license is granted, but DUI convictions from other states are not considered prior 
offenses in Alaska within the limits of the law.

• The approximate number of licensed drivers is 450,000.
• The average BAC level of offenders arrested falls between .15 and .20; in 1996, 68% of 

offenders had a BAC of .15 or greater.
• Statistics kept on repeat offenders are based on convictions. According to the most recent 

information available, in 1996 there were 3,350 convictions for 2nJ and subsequent DUIs. i

Identifying those drivers who are likely to repeatedly drive drunk and assessing the 

nature of their underlying problems is essential in order to keep hardcore offender̂  

off the road.

In Alaska:
• Identification of repeat offenders occurs most frequently at the time of arrest or pre-tria
• Offenders with a high BAC at the time of arrest are treated as follows:
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— All offenders are treated the same regardless of BAC.
• Following conviction, offenders, as shown, receive a mandatory 

assessment/evaluation to determine the nature and extent of their alcohol problem:
— All offenders, whenever possible (may not be available in remote areas of state).

• The assessment is conducted post-trial, but pre-sentencing and the individual returns to 
court for final sentencing based on the assessment. However, in some jurisdictions the 
assessment may be conducted post-sentencing.

• Assessments are conducted by state-certified, non-profit organizations or by the state 
Division of Alcohol and Drug Abuse Screening Office. The cost is $100 and is usually 
borne by the offender.

Treatment and rehabilitation programs play an important role in reducing hardcore

drunk driving.

In Alaska:
• Results of the assessment are provided to the offender’s attorney, the judge/administrator 

presiding over the case, the treatment agency, and the prosecutor. The offender is referred 
to education and/or treatment on the basis of the assessment by order of the court.

• Treatment is mandated for repeat offenders under the following circumstances: All offend 
ers are required to attend education or treatment as recommended by the assessment. 
Repeat offenders are in most cases required to attend treatment as a condition of proba 
tion.

• Offenders failing to comply with the terms of their program are not eligible for license 
reinstatement and shall be subject to revocation of probation and incarceration.

• The following treatment facility or program specifically targets the hardcore drunk driver: 
None.

While law enforcement works against drunk driving across the board, it is central

in the battle against hardcore drunk drivers.

The following enforcement techniques are used in Alaska to detect and apprehend drunk 
drivers:
• Blanket Patrols (during holiday periods), Media Blitzes with Enforcement Campaigns, 

Standardized Field Sobriety Testing, Mobile Video-taping (limited basis). Sobriety 
Checkpoints were used in the past, but have been discontinued due to limited manpower 
over a large geographic area.

PROSECUTION 
AND SENTENCING
m a i t & M M

A number of factors influence the sentence a drunk driver receives.

In Alaska:
• There is no Anti-Plea Bargaining Statute for DUI.
• The period of time in which a judge or administrator can review an offender’s record (the 

"look-back” period) is 10 years. However, for purposes of determining a felony offense, 
the review period is 5 years.

• At the time of sentencing, an individual’s arrest and conviction records are available for 
consideration by the court. This information will include his or her entire criminal record.

• There are graduated penalties for DUI based on number of offenses.
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Sanctions against the offender may be derived from criminal action, i.e. court- 

ordered, or administrative action by the licensing authority as a condition of license 

reinstatement. Many ar e aimed at preventing or limiting the opportunity of the 

hardcore offender to drink and drive. The purpose of others is rehabilitation.

In the State of Alaska, the following sanctions may only be ordered by the court:
• Fines: For misdemeanors - $250 to $5000; for felonies - $5000 to $50,000. Alaska’s 

mandatory minimum fines are as follows: For misdemeanors, I51 - $250, 2nd - $500, 3rd - 
$1000, 4,h - $2000, 5th - $3000, b"1 and subsequent - $4000. For felonies, 3rd and 
subsequent - $5000.

• Incarceration - Mandatory minimums: For misdemeanors, 1“ - 72 consecutive hours, 2nd 
offense - 20 days, 3rd offense - 60 days, 4“’ offense -120 days, 5th offense - 240 days, 6th 
and subsequent - 360 days. For felonies, the following terms are mandatory and non-sus 
pendable, 3rd offense - 120 days, 41” offense - 240 days, 5“’ and subsequent - 360 days.

• Community Service: Mandatory tor 1“ offenders (24 hours) and 2nd offenders (160 hours), 
and at the court's discretion for 3,d and subsequent offenders. Community service may not 
serve in lieu of mandatory imprisonment.

• Intensive Supervision Probation: As part of treatment.
• Action Against Offender’s Vehicle: Forfeiture when the vehicle is used in a subsequent 

offense.
— Vehicle Immobilization, Vehicle Impoundment, Registratio i Cancellation/Plate 

Seizure: None.
• Home Confinement with Electronic Monitoring, Victim Impact Panel: None.
• Other Special Assessments/Surcharges: Reimbursement of Incarceration Costs - an 

offender may be required to pay the cost of their incarceration up to a maximum of 
$1000.

The following sanctions may be ordered by the court or by the licensing authority:
• Licensing Action:

— Suspension/Revocation: Alaska has both pre-conviction administrative and post-con? 
viction court-ordered with mandatory minimums beginning with the 1“ offense. 
Reinstatement Fee: $100 for 1” offenders, $250 for repeat offenders.

— Conditional Licensing: At the court’s discretion, 1” offenders may be allowed a 
limited occupational license following a 30-day minimum revocation provided that |  
they are participating in an education or treatment program.

— Alcohol Ignition Interlock, Autotimer, Fuel Lock, Special Plate Markings: None.
• Rehabilitation:

— Education: 8 to 15 hours of classroom instruction $20 to $150.
— Treatment (based on DSM4 and ASAM Patient Placement Criteria): According to 

assessment determination more serious offenders may also be required to undergo’! 
out patient treatment, intensive outpatient treatment, or residential treatment. Cos 
varies and offender must pay.

— Intensive Weekend Intervention: None.
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However, compliance is poor for all 
licensing sanctions. A series of 
California studies found that about 
75% of suspended drivers continue 
to drive, at least occasionally, while 
their licenses are suspended.21 Also, 
many drivers do not reinstate their 
licenses even when they are permit­
ted to do so. In one study involving 
first-time DWI offenders who had 
their licenses suspended for 90 
days, 50% had not reinstated their 
licenses three years after they were 
eligible to be relicensed.22 
Additionally, many cf these offend­
ers drive without auto insurance and 
do not attend treatment programs 
where such programs are a prereq­
uisite for reinstatement. Researchers 
note that compared to drivers not 
suspended, offenders who drive 
while their licenses are suspended 
or revoked tend to drive less fre­
quently and more cautiously, in 
order to avoid apprehension.1

There is evidence that additional 
policies are needed to detect unli­
censed drivers and to integrate ALR

S a n c t i o n s

DRIVER-BASED SANCTIONS

LICENSING ACTIONS
License suspension is the most com­
monly applied sanction against 
hardcore drunk drivers, and there is 
solid evidence that it works. Its pri­
mary purpose is not to serve as a 
punitive measure or as a deterrent 
threat, but as a way of protecting 
the general public from a potentially 
dangerous driver. Licenses can be 
suspended or revoked. Although the

terms often are used interchange­
ably, suspended licenses are auto­
matically reinstated at the 
termination of the suspension, 
whereas revoked licenses must be 
replaced through renewed applica­
tions after the revocation period has 
expired. Retesting may be required 
for restoring revoked licenses.

DRIVER PROJECT |

sanctions work best 
with hardcore drunk dri­
vers? To a great extent, it 

depends on the objective of the sen­
tencing, and often, a combination of 
tactics proves most effective. As 
noted in the sentencing section, the 
objectives include punishment, pre­
venting the offender from repeating 
the offense, and deterring future 
offenses. This section divides sanc­
tions into two broad categories:

♦ Driver-based sanctions, such as 
licensing suspensions, incar­
ceration, supervisory pro­
grams, and victim impact 
panels, and

♦ Vehicle-based sanctions, includ­
ing ignition interlock devices, 
license plate seizure, vehicle 
impoundment, vehicle immo­
bilization, and vehicle forfei­
ture.



laws with other sanctions in order to 
reduce the numbers of those who 
ignore their suspensions. At least 
two studies suggest that the combi­
nation of licensing sanctions with 
alcohol treatment is one of the most 
promising strategies for dealing with 
the hardcore drunk driver.21,22

A DWI arrest can result 
in two kinds of licensing 
actions. The first is 
administrative license 
suspension (ALS) or 
revocation (ALR), which 
is carried out by the 
arresting officer as an 
administrative action on 
behalf of the motor vehi­
cle administration. The 
second is a judicial post­
conviction action ordered by the 
court. A single DWI arrest frequent­
ly will result ir. both an ALR suspen­
sion and a mandatory 
post-conviction suspension action.

Post-conviction Licensing Actions
Following formal charging and 
pleading, post-conviction licensing 
actions for hardcore drunk drivers 
depend on conviction for the driving 
offense and are contingent upon a 
judicial finding of proof beyond a 
reasonable doubt that a crime (in 
this case, drunk driving) was com­
mitted. The criminal process gener­
ally is slow and, due to the stringent 
standards of proof, likely to err 
toward leniency. This is unlike the 
administrative process, which 
requires only that the balance of evi­
dence indicate that the sanction is 
warranted. However, most states do 
have provisions for court-ordered 
suspensions which may or may not 
run concurrently with ALR/S.

Administrative Licensing Actions
Among the most effective and most 
popular legislation targeting drunk 
drivers are administrative license

revocation (ALR) laws, also referred 
to as administration license suspen­
sion (ALS) laws or administrative 
per se laws. ALR laws allow the 
arresting officer, acting on behalf of 
the state motor vehicle department, 
to suspend or revoke a license when 
a driver fails or refuses to take a 

chemical test for 
alcohol.

ALR laws 
reduce the number 
of drivers involved 
in fa ta l crashes by 
about 9% during 
nighttime hours.

In states without ALR 
laws, offenders may lose 
their licenses but only 
after being convicted frt 
court. The judicial 
process can be lengthy, 
and often the license is 
never suspended. In 
addition, plea bargain­
ing and diversion pro­

grams allow many offenders to keep 
their licenses. A 1996 study in Texas 
concluded that the number of 
license suspensions of offenders 
who failed or refused a test 
increased from 40% pre-ALR to 
approximately 95% following the 
implementation of ALR.24

Although details of ALR laws vary 
from state to state, once the licenses 
are confiscated, drivers are given a 
noticj of suspension, which serves 
as a temporary permit for 7 to 45 
days, depending on the state.
During that time, the suspension 
may be appealed at an administra­
tive hearing. If there is no appeal, or 
the appeal is not upheld, the license 
is suspended for a prescribed period 
of time. Regardless of the outcome 
of the appeals hearing, the arrestee 
is still subject to a separate criminal 
process, which can lead to addition­
al penalties, including judicial 
licensing actions.

For first offenders, suspensions vary 
from seven days to a year but most 
often last 90 days. Repeat offenders 
usually receive longer suspensions.

28

The National Highway Traffic Safety 
Administration recommends that 
ALR laws impose at least a 90-day 
suspension or a 30-day suspension 
followed by 60 days of restricted 
driving. Some states require the 
completion of an education or treat­
ment program prior to relicensure.

Where Are ALR Laws in Effect?
According to the National 
Hardcore Drunk Driver Project 
Survey, 44 states, the District of 
Columbia, and three territories 
have ALR laws.

How Effective Are ALR Laws?
ALR laws are recognized as hav­
ing a strong, general deterrence 
effect on drunk drivers because 
the mandatory punishment is 
swift and sure.

A study by the Insurance Institute 
for Highway Safety found that 
ALR laws reduce the number ofj 
drivers involved in fatal crashes i 
by about 9% during nighttime 
hours.25 NHTSA reports that, 
among 17 states implementing 
ALR either alone or in combina-2 
tion with other laws, the median!) 
effect is a 6% decrease in crashe 
likely to be alcohol-related.25

Although the impact of ALR la 
on hardcore drunk drivers has 
not been determined, indirect e' 
dence suggests that hardcore 
drunk drivers are more likely ti 
violate the conditions of licensi 
suspension and are more likely 
be drinking when they do. 
According to research,1 drivers 
involved in serious crashes whi 
licenses have been suspended 
revoked are more likely to havi 
been drinking and to have hi; 
BACs. For example, among fai 
injured drivers whose licenses 
were valid at the time of crash, 
46% had been drinking and 6!
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■y of these had a BAC in excess of
- ; By contrast, among fatally 

.lt\jured drivers whose licenses 
/..y, were suspended, 72% had been 

drinking and 62% of these had 
' jJ^ BACs in excess of .15. Among 
rii : drivers whose licenses were 
<!£. revoked, 90% had been drinking 
(|$w id  79% of these had BACs in 
^  excess of .15.

;nv One argument against ALR has 
been the contention that license 

(^provocation leads to loss of 
"0: employment, which in turn 
(if Impacts the offender’s depen- 

■ dents and, subsequently, societal 
it*: welfare costs. A 1996 NHTSA 
.'v^j.atudy of four jurisdictions found 
(fplthat ALR does not have a pro- 
‘*$0. pounced impact on the DWI 
ji:?’: offender’s job and income.2* One

t; reason may be that the DWI
offenders continued to drive,

'.i’c*-. although presumably more care- 
fully than when they were 
licensed. The main alternative for 
those who lost their licenses was 

(■: riding with others. When 233 
( (  DWI multiple offenders were 
, > asked how they got to work while 

waiting for license reinstatement:
"rjil-: ♦ 22% said they drove them­

selves;
♦ 41% said someone else drove

them;
♦ 15% took a taxi;
♦ 15% walked or rode a bicycle;
4 7% responded “other.”

How Much Does Implementation of 
AIR Laws Cost?

They can be self-sufficient. In 
most states, offenders must pay a 
reinstatement fee to receive a 
new license at the end of the sus­
pension period. These fees can 
cover or exceed the cost of the 
program. A study of ALR laws in 
Nevada, Mississippi, and Illinois 
found that increased revenuesW-

■ V, , .«11

from license reinstatement fees 
more than offset costs associated 
with implementing the law.27 
Additionally, reductions in crash- 
related costs were well over 100 
times the cost of implementation.

Where to Go for More Information on 
ALR Laws

Davies, B.T. 1996. Evaluation of 
Administrative License 
Revocation as a DWI 
Countermeasure. Texas 
Transportation Institute and the 
National Highway Traffic Safety 
Administration. The Texas A&M 
University System, College 
Station, Texas.
Insurance Institute for Highway 
Safety. August 1996.Alcohol 
Q&A: Administrative License 
Suspension. Insurance Institute 
for Highway Safety.

National Highway Traffic Safety 
Administration. October 1996. 
State Legislative Fact Sheet. 
National Highway Traffic Safety 
Administration, U.S. Department 
of Transportation, Washington, 
D.C.

National Highway Traffic Safety 
Administration and the National 
Institute on Alcohol Abuse and 
Alcoholism. March 1996. A 
Guide to Sentencing DUI 
Offenders. NHTSA and the 
National Institute on Alcohol 
Abuse and Alcoholism. DOT F S 
808-365.

National Highway Traffic Safety 
Administration. 1991. Cost- 
Bene/it Analysis of 
Administrative License 
Suspensions. National Highway 
Traffic Safety Administration.
DOT HS 807 689.

Peck, R.C., Wilson, R.J., and 
Sutton, L. 1995. Driver license

strategies for controlling the per­
sistent DUI offender, Strategies 
fo r  Dealing with the Persistent 
Drinking Driver. Transportation 
Research Board. Transportation 
Research Circular No. 437. 
Washington, D.C. National 
Research Council: 43-49.

Simpson, H.M., Mayhew, D.R., 
and Beirness, D.J. 1996. Dealing 
With the Hard Cere Lhinking 
Driver. The Traffic Ir\jury 
Research Foundation, Ottawa, 
Canada.

Stewart, K. 1991. 
Administrative License 
Revocation: Fact, Myth and 
Fiction. U.S. Office for Substance 
Abuse Prevention.

Knowbel, K.Y., and Ross, H.L. 
1996. Effects o f Administrative 
License Revocation on 
Employment. National Highway 
Traffic Safety Administration, 
Washington, D.C.

INCARCERATION
Studies of the effects of incarcera­
tion have produced mixed results, 
and its effectiveness is the subject 
of intense debate. Increasingly, the 
public is demanding longer jail or 
prison sentences for hardcore drunk 
drivers, despite research that shows 
long-term incarceration alone does 
not lower the rate of recidivism 
among repeat offenders. Jail sen­
tences often result in a high cost to 
the judicial and correctional sys­
tems, where overcrowding is a 
national concern. Regardless of 
incarceration’s effect as a deterrent, 
studies imply that jail sentences may 
serve notice that drunk driving will 
not be tolerated and, in that respect, 
play an important role in shaping 
public attitudes toward drinking and 
driving.28
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REGISTRATION 
LATION AND LICENSE PLATE 

RE
sanction is used as an alterna- 

' to vehicle impoundment and is 
nded to result in vehicle immobi- 
tlon. The plate can be adminis- 

|R«iUvely confiscated by a police 
officer during a DWI arrest, and the 

ion of the vehicle used in 
jjSo offense may be revoked. A spe- 

plate can be issued for the vehi- 
the violator obtains a 

> ■••,<:><Sf|ohdltional license or if a member 
violator’s family has a regular 

j^fflfconse (See License Plate Actions 
j Enforcement section).

'H i

Where Are Registration Cancellation 
Cttd License Plate Seizure Used?

Sf& M feln 20 states, vehicle registration 
; ■ ; Is withdrawn upon conviction of a

DWI offense or a driving-while- 
*' -, suspended offense that originated

from a DWI charge, according to 
the National Hardcore Drunk 
Driver Project Survey. In Georgia,

)  offenders may be subject to plate
■ seizure 011 a third conviction. In 

Minnesota, police can seize plates 
of drivers who have had three or 
more DWIs within a five-year 
period. They may also confiscate 
the plates of any other vehicles 
owned by the same person.

Row Effective Are Registration 
Cancellation and License Plate 
Seizure, and How Much Do They 
Coil?

V'.' Studies show that administra-Vwtpf i-
Live-based plate seizure for liard- 

, core drunk drivers is a low cost
1 and effective procedure that can

significantly reduce recidivism. 
Minnesota’s administrative-based 
plate impoundment program 
showed a 50% decrease in recidi­
vism over a two-year period when 
compared with DM  violators 
who did not experience impound­
ment.22

In general, however, license plate 
seizure laws are poorly enforced. 
A study of Minnesota offers a 
good comparison of judicial vs. 
administrative application of 
license plate seizures. During the 
29 months when the plate seizure 
law was managed through the 
judicial system, only 465, or 6%, 
of the 7,698 eligible, third-time 
offenders had their license plates 
impounded. During the 21 
months after the law was applied 
administratively in 1991, 3,136, 
or 68%, of the 4,593 third-time 
DWI offenders had vehicle plates 
impounded.10

Where to Go for More Information on 
Vehicle Registration Cancellation and 
Plate Seizure

National Highway Traffic Safety 
Administration. October 1996. 
State Legislative Fact Sheet. 
National Highway Traffic Safety 
Administration, U.S. Department 
of Transportation, Washington, 
D.C.

Popkin, C.L., and Wells-Parker, E. 
1994. A research agenda for the 
specific deterrence of DM, J. 
Traffic Med. vol. 22, no. 1.

Ross, H.L., Simon, S., and Cleary, 
J. 1996. License plate confisca­
tion for persistent alcohol 
impaired drivers, Accident, 
Analysis and Prevention, vol.
28. no. 1: 53-61.

Simon, S.M. 1997. Repeat DUI 
Offender Vehicle 
Immobilization Through Plate 
Impoundment. Transportation 
Research Board.

Voas, R.B. 1995. Can administra­
tive programs control the persis­
tent drinking driver? Strategies 
fo r Dealing with the Persistent

Drinking Driver. Transportation 
Research Board, Transportation 
Research Circular No. 437. 
Washington, D.C. National 
Research Council: 52-56.

VEHICLE FORFEITURE
Vehicle forfeiture allows the state to 
confiscate permanently the vehicle 
of repeat DUI/DM offenders or 
those who drive repeatedly with a 
suspended license. A Portland, 
Oregon, ordinance subjects to for­
feiture vehicles of offenders arrested 
for driving with a license suspended 
as a result of drunk driving, or 
those arrested as habitual offenders 
who have committed three or more 
serious traffic offenses, at least one 
of which was driving while intoxicat­
ed. The flexibility included in some 
forfeiture ordinances results in a de 
facto combination vehicle impound­
ment/forfeiture law.

Where Is Vehicle Forfeiture Used?
Several states have legislation 
that allows vehicle forfeiture but 
rarely use it. There are a few 
notable exceptions, including:

♦ Portland, Oregon, where, as of
May 1997, 886 cars had been 
seized, of which 286 were 
permanently forfeited;

♦ Deschutes County, Oregon,
which enacted a vehicle for­
feiture ordinance in 1992.
The ordinance allows drivers 
to regain their vehicle if they 
agree to pay an administra­
tive fee and sign an agree­
ment that forfeits their rights 
to the vehicle on a future 
arrest for DM or driving 
while suspended;

<t Anchorage, Alaska, which has 
an impoundment/forfeiture 
ordinance that seeks 30 days

'  .SANCTIONS
NATIONAL HARDCORE DRUNK DRIVER PROJECT
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R e v o c a t i o n

T he U .S . D epartm ent o f  T ransportation 's N a tion a l H ighw ay T ra ff ic  Sa fe ty  
A dm in is tra tion  (N H T S A ) encourages states to requ ire  p rom pt, m andatory 

suspension o f  d rivers ' licenses fo r  a lc oh o l and /o r o th e r drug test fa ilu re  and /or 
re fu sa l. M o to r veh ic le  crashes are the lead ing s ing le  cause o f  death fo r  Am ericans 
aged 5 through 2 9 , and a lm ost 4 0  percent o f  those fa ta litie s in v o lv e  a lc oh o l and/or 
o the r d rugs. Suspend ing o r  re vok in g  a d river's license fo r  d riv in g  w h ile  under 
the in flu ence  o f  a lc o h o l o r  o the r drugs has p roven  to be a successfu l deterrent to 
this behavior.

A dm in istra tive  license revoca tion  (A L R )  law s are based on  ob jec tive  chem ica l 
tests (b lo o d , breath, o r  u rin e ), s im ila r to " i lle g a l p e r se" c rim ina l law s against 
im paired d riv ing . A dm in is tra tive  license revoca tion  a llow s  po lice  and d rive r- 
licensing authorities to rev oke  a driver's license sw ift ly , w ithout long  de lays 
w h ile  waiting fo r  a c rim in a l tr ia l, and protects the o ffende r's  righ t o f  due process 
through an appeal system . A L R  is s im ila r to " im p lied  consent" law s in states 
which au tom atica lly  suspend a d river's license fo r  re fu s ing  a B A C  test. A L R  
au tom atica lly  suspends the license fo r  fa ilin g  the B A C  test.

Key Facts
■ In  199 8 , 38  percent o f  the 4 1 ,4 7 1  m o to r veh ic le  crash deaths were a lc o h o l- 

re la ted . Th is percentage translates in to 1 5 ,9 3 5  a lc oh o l-re la ted  deaths in that 
year.

■ As o f  1999, 4 0  states and the D is tric t o f  C o lum b ia  had adopted som e fo rm  
o f  adm in istra tive license revoca tion .

■ A dm in is tra tive  license revoca tion  is constitu tiona l and is not doub le  je op a rd y . 
A l l cases in the highest state appe lla te  courts to cons ide r the issue have upheld 
A L R  as a constitu tiona l means o f  protecting the pub lic  from  im paired d rivers .

R  The U .S . Sup rem e C ou rt has found that the righ t o f  due process is not v io la ted  
i f  a d river's license is suspended p rio r to an adm in istra tive hearing , as long  as 
p rov is ion s  are made fo r  a  sw ift post-suspension hearing . (Mackey v. Montrym, 
4 4 3  U .S . 1. 1 9 7 9 ).

H  A n  independent study found  that adm in istra tive license revoca tion  laws 
reduced fa ta l crashes by app rox im a te ly  9  percent du ring  h ig h -risk  (la te  n ight) 
pe riod s o f  a lc oh o l in vo lvem en t.

9  I l l in o is , N ew  M ex ic o , M a in e , N o rth  C a ro lin a , C o lo ra d o , and U tah  have 
ob se rved  s ign ifican t reductions in a lc oh o l-re la ted  fa ta l crashes fo llow in g  the 
im p lem entation  o f  adm in istra tive license revoca tion  p rocedures, accord ing to 
a N H T S A  study.

People Saving People
wvuw.nlitsa.dot.gov



■  Based on data obtained in an agency-sponsored study 
o f the effects o f certain types o f  legislation, NHTSA 
estimates that 199 additional lives could have been 
saved in 1997 i f  A L R  laws had been adopted in the 
11 states without such laws at that time.

m Publicity is an important factor. A  NHTSA-sponsored 
study conducted in Nevada found a 12 percent reduc­
tion in alcohol-related crashes fo llow ing implementa­
tion o f a publicity campaign designed to inform  the 
public about the A L R  procedure.

f l  Administrative license revocation does not have a 
major impact on an offender's job  or income. A  1996 
study compared three A LR  states with one state that 
used other sanctions for impaired driving. There was 
no difference between A L R  and non-ALR  states in 
offender employment or income. In both, 94 percent 
o f the offenders who were working at the time o f 
arrest were still working one month later; 4 percent 
were unemployed; and the remaining 2 percent were 
in school. License revocations as long as 90 days did 
not lead to loss o f job  or income.

What Provisions Should Be Included In An 
Administrative Revucation Law?
H  The language o f the administrative license revocation 

law should be consistent with the provisions o f the 
state's administrative procedures laws.

SB The arresting officer should, at the time o f arrest, 
serve the notice o f revocation, take the offender's 
license, and issue a temporary license.

■  The driver should have the opportunity for an 
administrative appeal hearing.

■  The hearing request should not be allowed to delay 
the revocation. I f  the hearing request does not stay 
the revocation, between 25 and 30 percent o f the 
offenders request a hearing. I f  the hearing request 
stays the revocation, nearly 100 percent o f the 
offenders request a hearing.

H  The initial revocation for test failure should be at 
least 90 days w ith fu ll revocation for 30 days, 
followed by at least 60 days o f restricted driving. 
Restricted driving licenses should be permitted only 
in very lim ited circumstances, and only after an 
initial "hard" suspension period. The initia l revocation 
for a test refusal should be a fu ll 90 days, with no 
restricted driving privileges. For a repeat offense 
within five years, the revocation should be a fu ll 
revocation for one year, w ith no restricted driving 
privileges. Suspensions should take effect w ithin 
30 days o f notice.

■  The administrative sanction is handled separately 
from the crim inal proceeding. The outcome o f the 
administrative action should have no bearing on-the 
crim inal proceedings, including sanctions.

How Much Does An Administrative License 
Revocation Program Cost?
A  1991 NHTSA-sponsored study looked at the cost and 
benefits associated w ith administrative license revocation 
laws in Illinois, Mississippi, and Nevada. The study found 
that start-up and operating costs were more than covered 
by reinstatement fees assessed to offenders. In addition, 
the annual savings in costs o f night-time crashes that were 
reduced as a result o f A L R  ranged from $37 m illion in 
Nevada to $104 m illion in Mississippi.

How Can Administrative License Revocation 
Be Financed?
The offenders, rather than taxpayers, should pay for these 
programs. Some states have significantly increased the 
reinstatement fee for those whose licenses are revoked 
for driving while intoxicated (D W I); some have raised 
all reinstatement fees; and others have increased all 
license application and renewal fees. Other fines, fees, 
or taxes that can be considered to provide funding 
include alcoholic beverage taxes that can be earmarked 
for alcohol program expenses such as ALR.

Who Supports Administrative License 
Revocation?
The fo llow ing organizations have publicly supported 
administrative license revocation:
□  Advocates for Highway and Auto Safety 
H Allstate Insurance
■  American Alliance for Rights and Responsibilities 
f l  American Association o f M otor Vehicle 

Administrators 

H A A A
B  American Automobile Manufacturers Association 
B  American Insurance Association 
B  Autom otive Coalition for Traffic Safety 
B  Center for Substance Abuse Prevention 
B  The Century Council 
B  Federal H ighway Administration 
H GEICO
B  General Federation o f Women's Clubs
B  Highway Users Federation for Safety and M obility
B  Insurance Information Institute
f l  Insurance Institute for Highway Safety
B  International Association o f  Chiefs o f Police
H Kemper Insurance Group
f l  Mothers Against Drunk D riv ing  (M A D D )
B  National Association o f Governors' Highway Safety 

Representatives 
f l  National Association o f Independent Insurers 
B  National Association o f State Alcohol and Drug 

Abuse Directors 

f l  National Association o f State Emergency Medical



Service Directors
■ National Commission Against Drunk D riv ing
sa National Highway Traffic Safety Administration
a National Safety Council
■ National Sheriffs' Association
03 National Transportation Safety Board
B Nationwide Insurance
■ Operation Lifesaver
B Police Executive Research Forum
■ Remove Intoxicated Drivers (R ID )
H Students Against Destructive Decisions (SAD D )
B U.S. Department o f  Justice
B USAA Insurance

Incentive Grant Program
On May 22, 1998, Congress passed H.R. 2400, the 
Transportation Equity A ct for the 21st Century (TEA-21). 
TEA-21 made substantial changes to the existing Section 
410 alcohol incentive grant program. States may qualify 
for a "Programmatic Basic Grant" i f  they submit materials 
demonstrating that they meet five out o f  seven basic grant 
criteria to combat impaired driving.

One o f these seven grant criteria is a streamlined adminis­
trative license revocation basic grant criterion. To rely on 
this criterion as one o f the criteria to qualify for a grant, 
a state must have an administrative license revocation 
system requiring that first offenders be subject to a

90-day suspension; that repeat offenders be subject to a 
one-year suspension or revocation; and that suspensions 
or revocations w ill take effect w ith in  30 days after the 
offender refuses to submit to a chemical test or recieves 
notice o f having failed the test. The program continues to 
require that these suspension and revocation terms must 
be hard (i.e. that during these terms, all driving privileges 
are suspended or revoked), except that first offenders who 
submitted to and were determined to have failed a chemi­
cal test, may be subject to a 30-day hard suspension, and 
then may receive restricted driv ing privileges or a hard­
ship license for the remainder o f the 90-day term. States 
may demonstrate compliance w ith this criterion as either 
"Law States" or "Data States" by submitting copies o f 
their adminstrative revocation laws or data relating to the 
sanctions imposed under their programs.

Research Studies
Effects o f Administrative License Revocation on 
Employment, Kathleen Knoebel and H. Lawrence Ross, 
Ketron, D O T HS 808 462, M ay 1996.

Cost-Benefit Analysis o f  Administrative License 
Suspension. John Lacey, et al., M id-Am erica Research, 
DO T HS 807 689, January 1991.

An Assessment o f  the Effects o f  Publicizing Administrative 
License Revocation fo r  DW I in Nevada. John Lacey, et 
al., University o f North Carolina H ighway Safety 
Research Center, D O T HS 807 600, March 1990.

A dministrative License R evocation Laws* 

40 States and DC

•For Test Failure and Refusal



Fatal Crash Involvement and Laws Against Alcohol- 
Impaired Driving. Paul L. Zador, et al., Insurance Institute 
for Highway Safety, February 1989.

Changes in Alcohol-Involved Fatal Crashes Associated 
with Tougher State Alcohol Legislation. Sigmastat, Inc. 
for N HTSA, July 1989.

Impact o f Driver's License Suspension on Employment 
Stability o f Drunken Drivers. Elisabeth Wclls-Parker and 
Pamela Cosby, Mississippi A lcohol Safety Education 
Program, Social Science Research Center, Mississippi 
State University, June 1987.

Information Sources
Study in Four States Shows that ALR Has Little Effect on 
Violator's Employment or Income. N H TSA Traffic Tech, 
October 1996.

Double Jeopardy. A L R  Information Packet, published by 
the National Traffic Law Center, 99 Canal Center, Suite 
510, Alexandria, VA 22314, November 1996.

Police Costs Associated with Administrative License 
Revocation. N H TS A  Traffic Tech, No. 59, January 1994.

Potential Lives Saved I f  Administrative License 
Revocation Law Adopted-1990. NHTSA Traffic Tech, No. 
24, March 1992.

Administrative License Revocation: Resource Manual. 
N H TSA , DO T HS 807 873, July 1992.

Administrative. Licensing Rovocation: Most Frequently 
Asked Questions, N H TS A  Report Number 808 906, July 
1999

Administrative License Revocation: Facts, Myths, and 
Fictions. Kathryn Stewart, published by the Office for 
Substance Abuse Prevention, January 1991.

Sample State Administrative Driver License Suspension 
Forms. D O T HS 807 547, March 1990.

Administrative License Revocation Costs and Benefits. 
N H TSA, Fact Sheet.

Administrative License Revocation. Video produced for 
N H TSA by U SAA, 12 minutes.

The reports and additional information are available from your State Highway Safety Office, 
the NHTSA Regional Office serving your State, or from NHTSA Headquarters, Traffic Safety  
Programs, ATTN: NTS-11, 400 Seventh  Street, S.W., Washington, DC 20590; 202-366-9588;or 
NHTSA's website at www.nhtsa.dot.gov

http://www.nhtsa.dot.gov
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V e h i c l e  a n d  L i c e n s e  P l a t e  

S a n c t i o n s

R evoking or suspending a motorist’s operators license is now a common 
penalty for many traffic infractions, especially those related to impaired 

driving. Unfortunately, many o f these offenders continue to drive. It is not unusual 
fo r suspended drivers to receive additional traffic citations or be involved in 
crashes during periods o f license suspension. As a way o f reducing this problem, 
many states have passed laws that directly affect the offender's vehicle or license 
plates as a sanction for the impaired driving offense or for driving with a 
suspended license.

Some states now permit the vehicles o f drivers convicted o f certain impaired 
driving offenses to be impounded, imm obilized (club or boot), or forfeited and 
sold. Other states allow the license plates to be removed and impounded. Still 
others allow for the use o f specially marked license plates, or allow for the 
installment o f alcohol ignition interlock devices.

Key Facts
B  In 1997, 1.5 m illion people were arrested in the U.S. for driving under the 

influence (D U I) or driving while intoxicated (D W I)-m ore  than all other 
reported crim inal offenses except larceny and theft.

B  About one-third o f all drivers arrested or convicted o f D W I each year are 
repeat D V /I offenders.

■  Drivers with prior D W I convictions are also overrepresented in fatal crashes 
and have a greater relative risk o f fatal crash involvement.

■  M any second- and third-tim e convicted D W I offenders who had their licenses 
suspended accumulated traffic offenses or were involved in crashes during the 
suspension period. In one study, 32 percent o f suspended second-time D W I 
offenders, and 61 percent o f third-time offenders received violations or crash 
citations on their driving records during their suspensions.

■  M any drivers do not reinstate their licenses even when eligible to do so. In 
one study involving first-time D W I offenders who had their licenses suspend­
ed for 90 days, 50 percent had not reinstated their licenses three years after 
they were eligible to be relicensed. Also, many o f these offenders drive 
without auto insurance and do not attend treatment programs when required 
for reinstatement.

Legislative Status
Forty-four states have laws that can affect the vehicles or vehicle plates o f 
offenders.
H  Vehicle Impoundment: Overnight impoundment o f the vehicle o f an individ­

ual arrested for impaired driving is a typical practice in most states. Thirteen



states have laws which permit longer-term impound­
ments for certain offenses, usually for repeat D W I 
offenses or fo r D riv ing W hile Suspended (DW S) 
where the original offense was related to a D W I 
infraction. States which impound vehicles fo r these 
types o f offenses include California, Delaware, 
Florida, Illinois, Iowa, M ichigan, Missouri, Montana, 
Nebraska, New York, Ohio, Oregon, and Wisconsin.

■  Suspension of Vehicle Registration: In 15 states, 
vehicle registration is withdrawn upon conviction o f 
a D W I or DW S offense where the original licensing 
action can be related to a D W I offense. States which 
can withdraw vehicle registrations for a D W I or DW S 
offense are Arizona, Indiana, Kansas, Maine, 
Minnesota, Nevada, New Hampshire, New York, 
North Dakota, Ohio, Oregon, Rhode Island, South 
Dakota, Virginia, and W yoming. Some o f these slates 
have their own enforcement departments that send out 
investigators to pick up the license plates o f these 
offenders. However, in general, the vehicle license 
plate suspension provisions are poorly enforced.

■  Vehicle Confiscation: Twenty-five states permit the 
vehicle o f multiple D W I or DW S offenders to be 
confiscated or sold, where the original licensing 
action can be related to a D W I offense. These states 
are Alaska, Arizona, Arkansas, California, Georgia, 
Illinois, Louisiana, Maine, Minnesota, Missouri, 
Montana, New York, North Carolina, North Dakota, 
Ohio, Oklahoma, Oregon, Pennsylvania, Rhode 
Island, South Carolina, Tennessee, Texas,
Vermont,Washington, and Wisconsin.

f l  Vehicle Immobilization: Courts can prevent a D W I 
or DWS offender from using his or her car by immo­
bilizing the steering wheel (by using a club) or lock­
ing a wheel (w ith  a boot). Currently, only Ohio uses 
these types o f sanctions.

■  Special License Plates or Plate Markings: Three 
states-Iovva, Minnesota, and Ohio-issue special 
license plates to permit the use o f the vehicle by 
fam ily members o f convicted D W I offenders. Two 
states-Oregon and Washington-enacted laws which 
permitted officers to a ffix  a zebra sticker over the 
annual year portion o f the license plates o f offenders.

f l  Ignition Interlock: The purpose o f an ignition 
interlock is to prevent a person who has consumed 
alcohol from operating a vehicle. The device 
measures alcohol concentration in the breath and is 
attached to a vehicle's ignition system. Before the car 
can be started, a driver must blow a sample o f his or 
her breath into the interlock device. I f  the driver's 
breath alcohol is below a specified concentration, 
the driver w ill be able to start the vehicle's engine. 
However, i f  the driver has a breath alcohol concentra­
tion above the established level, the vehicle cannot be

started. Thirty-seven states have laws providing for 
either the discretionary o r mandatory use o f ignition 
interlock devices for repeat and chronic D W I offend­
ers. The ignition interlock is discretionary in 32 
states: Alaska, Arizona, Arkansas, Colorado, 
Delaware, Florida, Georgia, Hawaii, Idaho, Illinois, 
Indiana, Iowa, Kansas, Louisiana, Maine, Maryland, 
Michigan, M issouri, Montana, Nebraska, Nevada, 
New M exico, New York, North Carolina, North 
Dakota, Ohio, Oklahoma, Rhode Island, Tennessee, 
Utah, Virginia, Washington, West Virginia, and 
Wisconsin. In three states-Califomia, Oregon, and 
Texas-the law is mandatory under special circum­
stances. In some jurisdictions, interlocks may also 
be used for first offenders.

Recommendations for Strengthening and 
Increasing the Use of Vehicle and Vehicle Plate 
Sanctions
Interviews with state and local officials, judiciary 
members, and law enforcement officers suggest that 
while impoundment and forfeiture legislation is common, 
application o f these laws is rare. The reasons cited 
include: (1) these laws are generally reserved for the 
relatively few multiple D W I offenders rather than the 
more numerous first offenders; (2) there are difficulties 
in dealing w ith nonoffender owners; (3) it is costly to 
store ju nk  vehicles that are not reclaimed by their owners; 
and (4) judges are reluctant to punish innocent family 
members.

Yet some states have developed innovative ways for 
dealing w ith these problems. Minnesota experienced a 
twelvefold increase in the use o f  its license plate 
impoundment law when they switched from court-based 
to administrative enforcement o f  the impoundment law.

The fo llow ing recommendations may help state legisla­
tors and local officials revise existing legislation or enact 
new legislation to increase the use and effectiveness o f 
their laws.

■  Consider legislation that provides for administrative 
impoundment o f plates and c iv il forfeiture o f 
vehicles. In general, try to avoid crim inal laws 
providing for forfeiture, as courts rarely use them.

M Enact legislation that allows for seizure at the time 
o f arrest i f  officers impound either the vehicle or 
plate. It is more d ifficu lt and costly to track down 
the offender's vehicle later, and the delay gives 
the offender the opportunity to transfer vehicle 
ownership.

H  Consider legislation that makes it unlawful for the 
owner o f a motor vehicle to allow another person 
to drive the vehicle unless the owner determines the



person possesses a valid driver's license. Also, require 
nonoffender owners to sign an affidavit stating they 
w ill not allow the offender to drive the vehicle again 
while the suspension is in effect.

■  Establish a computerized state record-keeping system 
to document vehicle (impoundment and forfeiture) 
and license plate actions. This allows states to moni­
tor use o f the sanctions.

■  Apply impoundment laws to all repeat D W I offenders 
and to all DWS offenders where the original infrac­
tion was for a D W I offense. This w ill encourage an 
increase in the use o f impoundment since many 
courts do not apply this sanction to second-time D W I 
offenders or to first-tim e DWS offenders.

B  Where the law provides for special license plates 
(e.g., fam ily plates or license plate sticker laws), 
incorporate a provision that permits officers to stop 
the vehicle for the sole purpose o f checking whether 
the driver is operating the vehicle while their license 
is under suspension.

Research and Evaluation Regarding the Effects 
of Vehicle and Plate Sanctions
■  Maryland ignition interlock program lowered the 

re-arrest rate for repeat alcohol offenders: A 
Maryland study involving 1,380 repeat alcohol 
offenders randomly assigned participants to either an 
ignition interlock group or a control group that did 
not receive the sanction. Alcohol-related traffic re­
arrest rates were tabulated for a full year. They 
showed that only 2.4 percent o f the interlock group 
was rcarrested, whereas 6.7 percent o f the control 
group was re-arrested-a statistically significant d iffe r­
ence indicating that the interlock program reduced the 
risk o f an alcohol traffic violation within the first year 
by about 65 percent. Additional analyses o f post­
interlock recidivism are being examined. Other 
research on ignition interlocks is being conducted in 
Illinois and Alberta (Canada). Recently, N H TSA in iti­
ated another assessment o f ignition interlocks. The 
focus o f this congressionally mandated study is to 
conduct additional research on the effectiveness o f 
these devices once they have been removed from 
offenders’ vehicles. The findings from this four-year 
research effort w ill become available in 2002.

■  Minnesota License Plate Impoundment Study: In 
Minnesota, violators incurring three D W I violations 
in five years, or four or more in ten years, can have 
their license plates impounded and destroyed. An 
evaluation o f the effects o f the law found a significant 
decrease in recidivism for violators who had their 
plates impounded versus violators who did not.
Violators whose license plates were impounded by 
the arresting officer showed a 50 percent decrease in

recidivism over a two-year period (when compared 
with D W I violators who did not experience 
impoundment).

■  Ohio Impoundment and Immobilization Program:
In Franklin County (Columbus), Ohio, researchers 
conducted a field test to study the deterrent effects 
that a combined impoundment and immobilization 
sanctions program has on crashes and violations for 
multiple D U I (D riv ing  Under the Influence) and 
suspended license offenders. From September 1993 
to September 1995, the vehicles o f nearly 1,000 
offenders were impounded and then immobilized.
The recidivism rates o f these offenders were com­
pared to eligible offenders who did not receive a 
vehicle sanction. Offenders whose vehicles were 
impounded and immobilized had lower rates o f D U I 
recidivism both during and aftei the termination o f 
the sanction than offenders who managed to avoid the 
impoundment and immobilization sanctions. Sim iliar 
findings were obtained in Hamilton County where 
only vehicle impoundment was used. A  project report 
w ill be available by early 2000.

■  California Impoundment Program: NHTSA, in 
conjunction w ith the State Department o f Motor 
Vehicles, conducted a research effort to study the 
impact o f California's new vehicle impoundment law 
as applied to unlicensed and suspended license 
offenders. The innovative 30-day impoundment law 
is not typical o f  those found in most states, since it 
involves a c iv il action independent o f a criminal 
DWS conviction for those caught driving without a 
valid license. More than 6,300 unlicensed drivers 
and those w ith suspended or revoked licenses whose 
vehicles were impounded were compared to about 
the same number o f drivers in 1994 whose vehicles 
would have been eligible had the 1995 impoundment 
law been in effect. D riv ing records o f both groups 
were compared for a one-year period on subsequent 
traffic violations and crashes. First offenders whose 
vehicles were impounded had an average rate o f 
subsequent DWS or driving while unlicensed (D W U ) 
that was 24 percent lower than those whose vehicles 
svere not impounded. Repeat offenders had 34 percent 
fewer DWS or D W U  convictions. Also, both first­
time and repeat offenders whose vehicles were 
impounded had fewer crashesthere was a 25 percent 
reduction for first-time offenders and a 38 percent 
reduction for repeat offenders.

■  Zebra Tag Program in Oregon and Washington 
States: In Oregon, suspended license offenders 
whose vehicle plates were "zebra tagged" had fewer 
subsequent D W I and DWS violations than suspended 
offenders who did not receive the special tags. Also,



among suspended license offenders, the possibility o f 
receiving a zebra tag i f  re-arrested appears to reduce 
subsequent violations and crashes. A  sim ilar law in 
Washington State did not affect subsequent violations 
or crashes for these types o f offenders; however, it 
was not applied to nearly as many drivers and 
vehicles and it was not as strongly enforced by the 
police. (Legislators in both states allowed the zebra 
tag law to expire.)

Transfer and Grant Programs
In 1998, as part o f the TEA-21 Restoration Act, a new 
Federal program (see section 164 program) was estab­
lished to encourage states to address the problem o f the 
repeat intoxicated driver. To comply with Section 164, 
the state's laws must require that certain sanctions must 
be imposed on persons convicted more than once within 
a five-year period o f driving while intoxicated or driving 
under the influence o f alcohol (D W I/D U I). One o f the 
sanctions that must be imposed is:
■  that all motor vehicles o f repeat intoxicated drivers be 

impounded or imm obilized for some period o f time 
during the driver’s license suspension period, or that 
an ignition interlock system be installed on all motor 
vehicles o f such drivers for some period o f time after 
the end o f the suspension period.

States that do not meet the Section 164 requirements w ill 
have a portion o f their Federal-aid highway construction 
funds redirected into other state safety activities, begin­
ning in fiscal year 2001.

Jn addition, TEA-21 modified the Section 410 grant pro­
gram. Under the program, as modified by TE A -21, states 
that qualify fo r a basic grant may also qualify for supple­
mental grant funds by meeting one or more o f six criteria. 
One o f the six criteria is a program to reduce driving with 
a suspended driver's license. In order to qualify for a sup­
plemental grant under this criterion, a state must impose 
one o f the fo llow ing sanctions on individuals convicted o f 
driving after their license has been suspended for an alco­
hol-related offense: suspension o f the offender's vehicle 
registration and return o f license plates; impoundment, 
immobilization, forfeiture or confiscation o f  the offender's 
motor vehicles; or the use o f distinctive license plates on 
the offender's m otor ’ 'chicle.

Information Sources
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Sanctions for DWI in Preventing Recidivism in North 
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The reports and additional information are available from your State Highway Safety Office, 
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Printable Documcnt-Elcctric Library http://www.clibrary.com/s/edumark/g...000101 _ 200 01002_00&dtype=0~0&dinst:

California and the West; State Ranks 4th in ’Unlicensed to Kill' 
Report; Accidents: One-llfth of the drivers involved in fatal 
crashes had a revoked license or none at all, AAA study says. New 
Mexico

California and the West
State Ranks 4th in 'Unlicensed to Kill' Report
Accidents: One-fifth of the drivers involved in fatal crashes had a 
revoked license or none at all, AAA study says. New Mexico has worst 
record.
By DOUGLAS P. SHUIT, TIMES STAFF WRITER

Los Angeles Times Thursday July 13, 2000 
Home Edition 
Part A, Page 3
Type of Material: Infographic

More than 1 in 5 California drivers involved in fatal crashes were 
driving with expired, revoked or suspended licenses or had never even had 
a license, according to a study released Wednesday by the AAA Foundation 
for Traffic Safety.

The national study, analyzing accident data from 1993 to 1997, found
that 22% of the drivers involved in fatal crashes in California had
invalid licenses or none at all. Nationally, the rate is 13.8%, the study 
concluded.

California had the nation's fourth-worst record for the percentage of 
unlicensed drivers involved in fatal crashes. New Mexico had the worst, 
with unlicensed drivers involved in 23.9% of its fatal crashes. Maine,
with 6.4%, had the best record.

Southern California sources familiar with the problem said they were 
not surprised by the state's high figure.

"The Legislature for years has been trying to deal with people driving 
without licenses," said Los Angeles County Court Commissioner Gary L. 
Bindman, who each day deals with 125 to 150 cases in which suspects are 
accused of driving without a license or driving under the influence of 
drugs or alcohol. "The problem is that no matter what the Legislature 
does--and no matter what the courts do--people are continuing to drive, 
and we can't keep them from driving."

The study, titled "Unlicensed to Kill," analyzed five years of crash 
data to learn more about the license status of drivers involved in fatal 
crashes.

According to the study, Southern California leads the nation in 
hit-and-run cases, and researchers said part of the reason for that may 
be that many of those involved in such crashes flee the scene because 
they don't have valid licenses.

A major contributor to California's bad record is the state's large 
number of drunk driving arrests, many of which result in suspended

http://www.clibrary.com/s/edumark/g...000101
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licenses, according to Steven Bloch. Bloch is a traffic safety researcher 
for the Automobile Club of Southern California, which helped finance the 
AAA study.

"We arrest a lot of drunk drivers in this state," said Bloch. "We 
usually account for about 20% of all DUI arrests in the nation."

A statement released by the local AAA office suggests that stiffer 
measures should be used against drivers with multiple DUIs, such as 
impounding their vehicles or requiring ignition-locking devices that 
force drivers to pass an in-car Breathalyzer test before starting their 
cars.

Mothers Against Drunk Driving used release of the study to reiterate 
its call for stiff penalties for persons involved in multiple drunk 
driving violations.

"If you don't learn your lesson with your first DUI, then if you have 
a second DUI, you should lose your license," said Linda Oxenreider, the 
California state chairwoman for MADD, from her home in Ventura County.

Under existing laws, judges can impound vehicles or require ignition 
locks, but their record of imposing those requirements is spotty, Bloch 
said.

Citing an earlier study, Bloch said that only about 15% of judges hand 
down sentences calling for the locking devices.

Bloch was on a state task force that last year helped pass a law 
giving drivers an incentive to use the devices, which in the past was 
plagued by technical problems but which has been improved recently. Under 
that law, which went into effect last July, multiple offense drivers can 
reduce a two-year sentence to one year if they agree to an ignition lock.

Bindman said he believes the new law on ignition locks will help 
reduce the problem of people getting behind the wheel when they 
shouldn't. But he said people's perceived need to drive so they can get 
to work or meet other obligations sometimes overrides their judgment.

"I have people come in who have been stopped four, five or six times 
with suspended licenses before they even come to court on the first 
case," he said.

Findings of the study challenge what AAA researcher Bloch said was a 
widespread perception that a large percentage of fatal accidents in 
California are caused by immigrants who come across the border and drive 
even though they don't have licenses.

In California, Bloch said, far more drivers with suspended or revoked 
licenses were involved in fatal crashes than unlicensed drivers.

During the five-year period under study, 5.6% of the fatal accidents 
involved drivers without licenses, a group that would include unlicensed 
immigrants. Those with suspended or revoked licenses were involved in 9% 
of the fatal accidents.

(BEGIN TEXT OF INFOBOX / INFOGRAPHIC)

Deadly Drivers

Here are the nations highest percentages of drivers with invalid
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licenses who were involved in fatal crashes, according to a study by the 
Automobile Club of Southern California.

New Mexico: 23.9%

Washington, D.C.: 23.1%

Arizona: 23.0%

California: 22.03%

Hawaii: 22.0%

Alaska: 17.5%

Alabama: 17.4%

Washington: 16.1%

Idaho: 15.9%

North Dakota: 15.7%

*

Note: Data include drivers who were unlicensed, or whose licenses were 
suspended, revoked,expired, canceled or denied.

★

Source: AAA Foundation for Traffic Saf 
ety, 1993-97 data

D O U G L A S  P. S H U IT , California and the West; State Ranks 4th in 'Unlicensed to Kill' Report; Accidents: 
One-fifth of the drivers involved in fatal crashes had a revoked license or none at all, A/LA study says. New 
Mexico. , Los A ngeles T im es, 07 -1 3 -2 00 0 , pp A -3 .
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National Transportation Safety Board
Washington, D.C. 20594 

Safety Recommendation

Date: AUG 7 2000 
In reply refer to: H-00-26

Honorable Brian Porter 
Speaker o f the House 
Alaska House o f Representatives
State Capitol •
120 4th Street
Anchorage, AJaska 99801-2133

The National Transportation Safety Board is an independent Federal agency charged by 
Congress with investigating transportation accidents, determining their probable cause, and 
making recommendations to prevent similar accidents from occurring. We are providing the 
following information to urge you to take action on the safety recommendation in this letter. The 
Safety Board is vitally interested in this recommendation because it is designed to prevent 
accidents and save lives.

This recommendation addresses ways to reduce fatalities, injuries, and crashes involving 
hard core drinking drivers, a term that, as defined by the Safety Board, includes repeat offender 
drinking drivers (that is, offenders who have prior convictions or arrests for a Driving While 
Impaired [DWI] by alcohol offense) and high-BAC offenders (that is, all offenders with a blood 
alcohol concentration [BAC] of 0.15 percent or greater). The recommendations<are derived from 
the Safety Board’s safety report Actions to Reduce Fatalities, Injuries, and Crashes Involving the 
Hard Core Drinking Driver and are consistent with the analysis we nerfomied and literature we 
reviewed in this report. 1 As a result of this review, the Safety Board has issued two safety 
recommendations, one o f which is addressed to the Governors and Legislative Leaders of the 50 
States and the Mayor and Council of the District of Columbia. Information supporting the 
recommendation is discussed below. The Safety Board would appreciate a response from you 
within 90 days addressing the actions you have taken or intend to take to implement our 
recommendation.

In 1984, the National Transportation Safety Board published a safety study titled 
Deficiencies in E.iforcement, Judicial, and Treatment Programs Related to Repeat OJfender 
Drunk Drivers (NTSB/SS-84/04). That study identified repeat offender drinking drivers 
(included under the Safety Board’s category of “hard core drinking drivers”) as a serious traffic 
safety problem.

1 For additional information, read Actions to Reduce Fatalities, Injuries, and Crashes Involving the Hard Core 
Drinking Driver, Sufety Report NTSB/SR-00/01 (Washington: National Transportation Safety Board, 2000).
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In the more than 15 years that have passed since that investigation was concluded, efforts 
have been made by all the States to address this major safety problem. However, despite 
significant progress, the measures taken and the degree o f implementation have not been 
uniform, and 15,794 people died in 1999 from alcohol-related crashes. This number is far above 
the target set by the Secretary of Transportation in 1995 to reduce the number of alcohol-related 
fatalities to no more than 11,000 by 2005, a goal that cannot be reached with a “business as 
usual” approach.

From 1983 through 1998, at least 137,338 people died in crashes involving hard core 
drinking drivers. 2  The National Highway Traffic Safety Administration’s (NHTSA) data also 
indicate that at least 99,812 people were injured in fatal crashes involving hard core drinking 
drivers (as defined by the Safety Board) during that same time period. In 1998 alone, hard core 
drinking drivers were involved in a minimum of 6,370 highway fatalities. The estimated cost o f 
these fatalities was at least $5.3 billion nationwide.

The Safety Board’s review identified a number of measures that appear to be effective in 
reducing alcohol-related crashes by hard core drinking drivers. The societal cost of crashes 
involving these drivers, both in human and economic terms, demands that additional action be 
taken by the States. Although all States have some components of a program to reduce hard core 
drinking driving, the variations in countermeasures used among the States are numerous, and no 
State uses all o f the countermeasures that can reduce hard core drinking driver crashes.

For example, 40 States and the District of Columbia have administrative license 
revocation (ALR) laws for DWI test refusal or failure. The Safety Board recommended this 
countermeasure in 1984 and 1989 because ALR is an effective measure to reduce alcohol-related 
crashes and fatalities, and studies by NHTSA and others support this view. ALR laws have 
resulted in a 13- to 19-percent reduction in adult driver fatal crashes. 3 However, the States of 
Kentucky, Michigan, Montana, New Jersey, New York, Pennsylvania, Rhode Island, South 
Carolina, South Dakota, and Tennessee currently do not have laws authorizing ALR for BAC test 
failure or refusal.

Sobriety checkpoints are conducted in 39 States. Publicized DWI enforcement including 
sobriety checkpoints can be very effective in identifying the hard core drinking driver and in 
reducing alcohol-involved driving and alcohol-related crashes. The Tennessee experience with 
weekly checkpoints indicates that this strategy is effective when conducted frequently, regularly, 
and statewide; in that State, sobriety checkpoints reduced alcohol-related fatal crashes by 20.4 
percent.4 North Carolina’s multi-year checkpoint program reduced the percentage of drivers 
having illegal BAC levels who were stopped at checkpoints by more than half (from 1.9 percent

2 Nineteen ninety-eight is the most recent year for which complete data are available from the National Highway Traffic Safety Administration.
3 Robert B. Voas and A. Scott Tippetts, The Relationship of Alcohol Safety Laws to Drinking Drivers in Fatal 

Crashes DOT HS 808 980 (Washington: National Highway Traffic Safety Administration, 1999) 11-13.
4 John H. Lacey, Ralph K. Jones and Randolph G. Smith, An Evaluation of Checkpoint Tennessee: Tennessee's 

Statewide Sobriety Checkpoint Program (Washington: National Highway Traffic Safety Administration, 1998) 20 <http;//www,nhtsa.dot.gov/search97cs?i/s97 cgi.exe>.
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of those tested to 0.90 percent) . 5 In addition to deterring drinking and driving, checkpoints can 
be used to promote several other highway safety measures at the same time, including checking 
for valid driver’s licenses, and safety belt use. Sobriety checkpoints provide an opportunity to 
apprehend not only alcohol-impaired drivers but also unlicensed drivers and those who are 
driving on licenses suspended or revoked for DWI. Often, when licenses are checked at sobriety 
checkpoints, more unlicensed than impaired drivers are found. 7

>  Measures that separate hard core drinking drivers from their vehicles are used in 38
States and the District o f  Columbia. These measures include license plate action (impoundment, 
confiscation, or other actions) ( 8  States), vehicle immobilization ( 6  States), vehicle impoundment 
(12 States and the District of Columbia), and vehicle forfeiture (28 States). License plate action 
was found in Minnesota to reduce recidivism by 50 percent in a 2-year study8 The use of vehicle 
immobilization in Ohio reduced recidivism by 36 percent in a 1-year period. 9 In the same State, 
vehicle impoundment was found to reduce repeat offenses for driving while suspended or 
impaired by 40 percent in a 1-year period. Preliminary data from the New York City vehicle 
forfeiture program showed a 32.2 percent decrease in alcohol-related fatalities over an 11-month 
period. 10 To the extent permitted by the U.S. Constitution and applicable State laws, vehicle- 
based sanctions can be administratively ordered at the time of arrest. When taken, this action 
ensures swift and certain punishment for the DWI offense and prevents offenders from avoiding 
such sanctions by transferring possession of their vehicles to family members or friends. 
Another vehicle sanction is the use of ignition interlocks, which are devices that can prevent an 
impaired driver from operating a vehicle. Thirty-eight States permit the use o f these devices in 
some manner, and at least five States have statewide ignition interlock programs; statewide 
programs are being developed in other States. In Maryland, ignition interlocks reduced 
recidivism by 65 percent in the first year of the assignment of these devices. 1 1 Overall, vehicle 
sanctions to separate the hard core drinking driver from his or her vehicle or to prevent him/her 
from drinking while impaired appear to be effective tools in reducing hard core drinking driver 
recidivism.

5 Insurance Institute for Highway Safety, “North Carolina Belt Use Peaks at 84 Percent; Future Gains Sought," 
Status Report 33:2 (7 Mar. 1998) 5 <http://www.highwavsafetv.org/srptlfs/sr3302.pdf>.

6 The Tennessee and North Carolina checkpoint programs also reported thousands of arrests for other offenses including stolen vehicles, illegal gun possession, drug offenses, and escaped felons. North Carolina reported 6,173 drug violators, 788 firearms violations, 403 stolen vehicles, and 273 fugitive arrests from 1993 through 1997. Lacey, Jones, and Smith, 20; Insurance Institute for Highway Safety, 5.
7 Susan E. Martin and David F. Preusser, “Enforcement Strategies for the Persistent Drinking Driver,” 

Strategies for Dealing with the Persistent Drinking Driver, ed. Barry Sweedler, Transportation Research Board Circular 437 (1995) 41.
8 Alan Rodgers, “Effect of Minnesota’s License Plate Impoundment Law on Recidivism of Multiple DWI Violators,” AIcohol, Drugs and Driving 10: 2 (1994) 128.
9 Robert B. Voas, A . Scott Tippetts, and Eileen Taylor, ‘Temporary Vehicle Immobilization: Evaluation of a Program in Ohio,” Accident Analysis and Prevention 29: 5 (1997) 635-36.
10 Howard Safir, George A. Grasso, and Robert F. Messner, “The New York City Police Department DWI Forfeiture Initiative,” presented May 2000 at T2000 Conference of the International Council on Alcohol, Drugs, and Traffic Safety, Stockholm, Sweden.
11 Kenneth H. Beck et. al., “ Effects of Ignition Interlock License Restrictions on Drivers with Multiple Alcohol Offenses: A Randomized Trial in Maryland,” American Journal of Public Health 89: 11 (Nov. 1999) 1698.

http://www.highwavsafetv.org/srptlfs/sr3302.pdf
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Sixteen States have laws prohibiting plea-bargaining DWI cases, but eight of those States 
limit the ban to specific conditions, such as when the DWI has caused an injury or fatality. The 
Safety Board continues to support its 1984 recommendation to eliminate the option of plea 
bargaining a DWI offense to a lesser, non-alcohol-related offense. This type of plea bargaining 
reduces the State’s ability to track prior alcohol-related offenses when no record is kept of the 
original charges brought. Laws restricting plea bargaining have been found to reduce the number 
of DWI repeat offenses as well as the number of alcohol-related crashes. Plea-bargaining limits 
reduced subsequent DWI offenses by 36 percent in Ft. Smith, Arkansas, by 17 percent in 
Louisville, Kentucky, and'by 58 percent in Lexington, Kentucky over a 3-year period.

Diversion programs that may include assessment and treatment in exchange for judicial 
consideration of a lesser charge or less severe sanctions are used in many States. 13 Diversion, 
like plea bargaining, interferes with the retention of accurate records for the hard core drinking 
driver. Diversion programs that allow license retention or erasure of offenses from the driver’s 
record may prevent the State from prosecuting hard core drinking drivers as repeat offenders in 
the iiiture, and should be eliminated.

As o f January 1, 2000, 15 States had a high-BAC “aggravated” or “extreme” DWI 
offense, but the BAC that defines the offense varies from 0.15 percent to 0.20 percent. The 
elevated crash risk and potential for recidivism of high-BAC (0.15 percent or greater) drivers 
constitute a safety problem that warrants State legislation creating a high-BAC “aggravated” 
alcohol offense. A lowered-BAC law for repeat DWI offenders is also effective in reducing fatal 
crashes. Maine and North Carolina have lowered their BAC limit for drivers who have been 
convicted or similarly administratively adjudicated on a first DWI offense. An evaluation of the 
original Maine low-BAC law found a 25- to 35-percent reduction in the proportion of repeat 
offender drivers in fatal crashes. 14 Maine has since changed its law to zero BAC for repeat 
offenders.

The problem of hard core drinking drivers is complex, and no single countermeasure 
appears to be sufficient to address it. The Safety Board does not believe that every State must 
have identical countermeasures in place; however, the Board believes that a model program to 
reduce hard core drinking driving would incorporate the following elements:

♦ Frequent and well-publicized statewide sobriety checkpoints that include checking for valid 
driver’s licenses. Checkpoints should not be limited to holiday periods.

♦ Vehicle sanctions to restrict or separate hard core drinking drivers from their vehicles, 
including license plate actions (impoundment, confiscation, or other actions); vehicle 
immobilization, impoundment, and forfeiture; and ignition interlocks for high-BAC first 
offenders and repeat offenders.

12 National Highway Traffic Safety Administration, Art Evaluation of the Elimination of Plea Bargaining for 
DWI Offenders (Washington: National Highway Traffic Safety Administration, 1989) 1,9-10.

13 The total number of States in which diversion programs are used was unavailable. As stated earlier, 16 States and the District o f Columbia specifically provide for diversion by State law or statewide practice. Some local courts and judges in other States also offer diversion programs.
14 Ralph Hingson, Timothy Heeren, and Michael Winter, “Effects of Maine’s 0.05% Legal Blood Alcohol Level for Drivers with DWI Convictions," Public Health Reports 113 (Sep.-Oct. 1998) 443.



♦ State and community cooperative programs involving driver licensing agencies, law 
enforcement officers, judges, and probation officers to enforce DWI suspension and 
revocation.

♦ Legislation to require that DWI offenders who have been convicted or administratively 
adjudicated maintain a zero blood alcohol concentration while operating a motor vehicle.

♦ Legislation that defines a high blood alcohol concentration (0.15 percent or greater) as an 
“aggravated” DWI offense that requires strong intervention similar to that ordinarily 
prescribed for repeat DWI offenders.

♦ As alternatives to confinement, programs to reduce hard core drinking driver recidivism that 
include home detention with electronic monitoring, special DWI facilities, and/or intensive 
supervision probation programs.

♦ Legislation that restricts the plea bargaining of a DWI offense to a lesser, non-alcohol-related 
offense, and that requires the reasons for DWI charge reductions be entered into the public 
record.

♦ Elimination o f diversion programs that permit erasing, deferring, or otherwise purging the 
DWI offense record or that allow the offender to avoid license suspension.

♦ Administrative license revocation for BAC test failure and refusal.
♦ A DWI record retention and DWI offense enhancement look-back period o f at least 10 years.
♦ Individualized sanction programs for hard core DWI offenders that rely on effective

countermeasures for use by courts that hear DWI cases.

Therefore, the National Transportation Safety Board makes the following safety 
recommendation to the Governors and Legislatures o f the 50 States and the Mayor and Council 
of the District of Columbia:

Establish a comprehensive program that is designed to reduce the incidence of 
alcohol-related crashes and fatalities caused by hard core drinking drivers and that 
includes elements such as those suggested in the National Transportation Safety 
Board’s Model Program.

Chairman HALL and Members HAMMERSCHMIDT, BLACK, GOGLIA, and 
CARMODY concurred in this recommendation. In the report that presented this 
recommendation, Member Hammerschmidt filed a dissent.

The Safety Board also issued one safety recommendation to the Department of 
Transportation.

In your response to the recommendation in this letter, please refer to Safety 
Recommendation H-00-26. If you need additional information, you may call (202) 314-6175.

Chairman
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Joint Commission
on Accrediailon at Healthcare Orientations

October 30,2000

Gene PeltolaChief Executive OfficerYukon Kuskbkwim Delta Regional HospitalPO Box 287Bethel, Alaska 99559Dear Mr. Peltola:The Joint Commission is pleased to award accreditation to your organization as a result o f your most recent survey, subject to the type I recommendations outlined in the attached report This accreditation status applies to all services offered by your organization that have been surveyed by the Joint Commission, including your home care services as providers o f personal carc and support services; your residential adult, child and adolescent mental health services; and your residential adult child and adolescent transitional/supervised/supportive living services. We congratulate you on your efforts to provide high quality care for those you serve.This accreditation is effective for three years from September 2,2000, for all services surveyed using appropriate standards from the Comprehensive Accreditation Manual for Behavioral Health Care and the 1999-2000 Comprehensive Accreditation Manual for Home Care and the Comprehensive Accreditation Manual for Hospitals.We direct your attention to two important Joint Commission policies. First, except as required by law, your accreditation report is confidential. You may, however, choose to make it available to the various publics you serve or others. Second, Joint Commission policy requires that you inform us o f any changes in the name or ownership of your organization, or the health care services you provide either directly or through written agreement (sj. Your certificate of accreditation must be returned if your organization requires a revised certificate, chooses to withdraw from accreditation, or allows the accreditation award to expire.Congratulations on your achievement of accreditation.

Russell P. Massaro, M D, FACPE Executive Vice President Division o f Accreditation Operations
cc: Michael Hunt, Chair, Governing BodyErin Garza, M D, President, Medical Staff

S in c e re ly ,

One Renaissance Boulevard 
Oakbrook Terrace, IL 60181 
(630)792-5000 
mtp://www.|caho.orQ

Member Organizations 
American College ol Physicians 
American College of Surgeons

American Dental Association 
American Hospital Association 
American Medical Association
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8.0 Financial Plan

The focus o f  this project is to address behavioral health needs in the Yukon-Kuskokwim  
Delta region. This includes the well-recognized services o f  intervention and treatment 
and the less-recognized service o f  prevention.

The initial stages o f  the project have been devoted to addressing treatment needs and 
providing intervention services closer to home. Devoting resources to community based 
services have already resulted in earlier intervention requiring less extensive treatment 
over time. Early intervention will also Have the result o f  identifying individuals who 
would previously have not sought out services. To the extent possible, resources devoted 
to treatment are being shifted from central locations such as Bethel and Anchorage to 
villages.

The first three to five years o f  the project will be devoted to developing and placing 
services in villages and subregional locations. During this time, demand for treatment 
services will increase as individuals who can benefit from local interventions seek out or 
are referred to these services. From the fifth to sixth year o f  the project, it can be 
anticipated that the benefits o f  early intervention will begin to impact further increases in 
demand for services. At that time, resources currently devoted to treatment will begin to 
be available for prevention activities.

The project is identifying and developing natural support systems in the communities: 
these systems will provide significant additional resources for prevention and treatment.

8.1.0 Overall Budget

Project Costs for Year One:

Service Category C ost

Emergency Services 2,061,809

Support Services 920,764

Village Services 3,365,412

Specialty Services 2,128,515

Administration 531,869

Total Project Cost 9,008,369
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Service Category Cost

Emergency Services
Emergency Services

Designated Evaluation Bed

Crisis Respite Center

Residential Diagnostic Treatment 
Ctr.
Alaska Youth Initiative

607,653

162,785

462,253

770,117
59,001

Support Services
Program Support Services

Clinical Support Services:
Rural Human Services

Quality Assurance Program * 
Community Holistic Development 
Elder Activities

352,350

322,778

142,112
103,524

Village Services

Specialty Services

Associate Director Village Services 
*
Village Services Clinical Supervisor 
**
Field Based Supervisors 
Village Services Clinicians **

Village Wellness Counselors 
Children's Mental Health Project 
Family Spirit Project

Associate Director Specialty 
Services *
Clinical Specialty Services: 
Integrated Outpatient Clinic

350,507

194,374
1,964,730

658,352

197,448

715,380
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Phillips Ayagnirvik

BASAP
Rehabilitative Services:
Delta Supported Living

Omega Transitional Living 
Therapeutic Care Homes 
Bethel Community Services Project

Administration
531,869

Total Project Cost_______    9,008,369

* Expenditures included in Administration
** These elements have been combined in actual practice

8.2.0 Sources of Funds

The project is funded by the state o f Alaska through various grant programs, federal grant 
programs, Medicaid and other third party reimbursement, Yukon-Kuskokwim Health 
Corporation funds, and other sources such as contracts and community contributions.

Funds expended from October 1, 1999 to September 30,2000 include:

Funding Category Am ount Provided

State Grants 2,964,814

Federal Grants 1,320,327

Bethel Community Svcs. 38,000

YKHC Funds 4,594,228

Community 91,000
Contributions

Total 9,008,369

904,280
66,703

185,738
121,644
29,770

104,999
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8.2.1 State Grants

The state o f  Alaska currently grants funds to the Yukon-Kuskokwim Health Corporation 
for the provision o f the following services:

Division of Alcoholism & Drug Abuse:
Village Counselors
Residential Substance Abuse Treatment 
Outpatient Substance Abuse Treatment 
Youth Substance Abuse 
Bethel Alcohol Safety Action Program 
Family Spirit Project 
Rural Human Services

Division o f Mental Health & Developmental Disabilities 
Mental Health Emergency Services 
Crisis Respite
Residential Diagnostic Treatment Services 
Alaska Youth Initiative 
General Mental Health 
Community Support Services 
Camai Case Management

%

Department o f Corrections
Residential Substance Abuse Treatment

Alaska Housing Finance Authority 
Transitional Living 
HOME Program

Specific terms and conditions are attached to each grant. The project recognizes 
the requirements o f granting agencies to provide a specific set o f services. Within 
those requirements, the project has requested that certain terms and conditions o f  
grant award be modified to more appropriately support a seamless service 
delivery model.

8.2.2 Federal Grants
Federal grant funds include:

Substance Abuse & Mental Health Services Administration:
Children’s Mental Health Initiative (village clinicians, family advocates, 
village based supports)

Center for Substance Abuse Treatment:
Village Sobriety Project (field based supervisor, village clinician, wellneiis 
counselors
Statewide Inhalant Treatment Project
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Department o f Housing & Urban Developmen t:
Transitional Living

8.2.3 Medicaid

Medicaid regulations provide for reimbursement of su b stan -ab u se  counseling 
services, mental health clinical services, and mental health rehabilitation services.

Present regulations clearly separate mental health and substance abuse services: 
Mental health clinical services may be furnished by either a masters level (or 
higher) clinician or by a paraprofessional under the supervision (in person or by 
telephone) o f a clinician. Either paraprofessional or clinical staff may furnish 
rehabilitation services.

Clinical services furnished to any individual eligible for Medicaid may be 
reimbursed; rehabilitation services are reimbursable only when medically 
necessaiy as outlined in state regulations.

Medicaid regulations governing mental health reimbursement have recently been 
revised: the new regulations provide additional flexibility for reimbursing
services to severely emotionally disturbed children and obtaining service limit 
extensions for adults. The regulations do not support reimbursement o f all 
services as they are provided in this proposal. O f particular concern are crisis 
intervention services and services presently in place and planned to support 
individuals in the community as their condition improves. Treatment planning 
under the new regulations began on February 15, 2001: therefore, the financial 
impact o f the regulations is not yet known.

The project provides early intervention, especially to children and their families 
and to children who are in state custody. The new Medicaid regulations have 
revised reimbursable emergency services for individuals experiencing behavioral 
health crises and are projected to reduce reimbursement for children with high 
needs by 10% to 30%. Service limit extensions may alleviate some o f this 
reduction: however, the process for extending emergency service limits is not 
clear. The Yukon-Kuskokwim Health Corporation provides service to everyone 
regardless o f financial resources or ability to pay. Therefore, service providers 
working with clients experiencing emergencies provide needed services at a 
significant financial risk.

The project has participated in the access project conducted by the Division o f 
Medical Assistance, which includes a review o f available providers and 
reimbursement for services. We support this effort and encourage changes that 
will address service needs in a remote location. We also continue to request that 
the agreement governing this project allow for Medicaid reimbursement o f the 
cost of services furnished to Medicaid recipients in the Yukon-Kuskokwim Delta 
region.

Y u k o n  K u s k o k w i m  H e a l t h  C o r p o r a t i o n
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8.2.4 O ther Sources

This category includes reimbursement from third party sources other than 
Medicaid, contractual arrangements, and in-kind contributions from the 
communities o f  the Yukon-Kuskokwim Delta area. Villages often contribute 
office space for counselors, utilities, the use o f  office equipment, and similar 
services. New village based staff seeking out office space have been encouraged 
by the response from their communities.

8.2.5 Yukon Kuskokwim Health Corporation Funds

The Yukon Kuskokwim Health Corporation receives funds under a PL93-638 
compact. Funds from this source are designated to support behavioral health 
services furnished to Indian Health Service beneficiaries and to provide the 
support services required to maintain a behavioral health services program 
including human resources, coiporate training and development, patient financial 
services, general accounting, information systems, medical records, and genera! 
administration.

8.3 Future Funding Issues

Medicaid eligibility and enrollment are a key factor in maintaining the financial 
stability o f  this project. Two issues have potential significant impact:

Welfare reform and eligibility time limits: a significant number o f  adults enrolled 
in Medicaid are at risk o f  losing eligibility, due to either actual time limits related 
to welfare refonn or confusion about the relationship between eligibility for cash 
assistance and eligibility for Medicaid.

Insurance parity for mental health services would enhance other third party 
revenue available to the project.

The project continues to pursue cooperative agreements with other agencies to 
increase the effective use o f  existing resources and avoid duplication o f  effort and 
spending.

The Yukon-Kuskokwim Health Coiporation, in cooperation with local 
governments and agencies, is applying for Denali Commission funds, other state 
funds, and federal dollars designated for Alaska to help improve service facilities 
throughout the region, train local pro viders, and provide job training and 
opportunities for area residents.
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A  reduction o f  Medicaid enrolled individuals would threaten the project’s 
financial, viability.

Building a stable, sustainable compendium o f  supports and services is the primary 
goal o f  the project. Medicaid enrollment and maintenance o f  enrollment is a key 
factor in maintaining long-term financial viability. Developing a reimbursement 
methodology that would recognize and reimburse for preventive services would 
contribute to the financial stability o f  the program and continued availability o f  
village based staff and activities.

Development o f  non-financial resources is a key factor in sustaining this project. 
The project supports the development o f  community based resources for 
prevention and continuing care. These can vary from recreational opportunities to 
Alcoholics Anonymous organizations. Their existence outside o f  the project 
provides resources to Medicaid recipients without the expenditure o f  project or 
Medicaid funds. During the past year, w c have seen several community based 
initiatives to build a local support structure, and the project has been pleased to 
encourage those efforts.

Establishment o f  realistic job training programs and local job opportunities is  an 
important factor in creating an environment o f  sustainable support for the 
activities o f  the program and in providing financial resources for the program. 
Improvement o f  the economic base in extremely rural communities w ill reduce 
environmental stresses and provide additional income and activities for area 
residents. This will eventually have the dual effect o f  a healthier communi ty and 
reduced need for certain behavioral health services and increased financial 
resources available to the area and therefore to the project.

8 3 3  Medicaid Eligibility
Approximately 40% o f  the residents o f  the Yukon-Kuskokwim Delta area are 
eligible for Medicaid. It is estimated that at least 80% o f  the children are eligible 
for Medicaid enrollment since the establishment o f  the Den ali KidKare program. 
Actual Medicaid enrollment and maintaining enrollment are major barriers for 
residents o f  the Yukon-Kuskokwim Delta.

Forty percent o f  adult outpatient mental health visits involve Medicaid enrolled 
adults. Ten percent o f  adult outpatient substance abuse outpatient visit and 
twenty one percent o f  admissions to residential substance abuse treatment involve 
Medicaid enrolled adults.

Sixty nine percent o f  children’s mental health visits at the Yukon-Kuskokwim  
Health Corporation and seventy seven percent o f  admissions to Residential 
Diagnostic and Treatment service involve Medicaid enrolled children. A  year
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ago, fifty six percent o f children’s visits and sixty seven percent o f  Residential 
Diagnostic and Treatment admissions involved Medicaid enrolled children.

Maintaining Medicaid enrollment, once established, is a major challenge for the 
residents o f  the Yukon-Kuskokwim Delta. Enrollment, renewal o f  enrollment, and 
eligibility correspondence either by mail or through a fee agent do not always 
result in continuous enrollment for entitled individuals. Various avenues o f  
alleviating the requirement to re-enroll are being explored, and w e encourage 
those efforts. The Yukon-Kuskokwim Health Corporation is enhancing its ability 
to monitor Medicaid and other third party coverage and continues to strengthen 
the Medicaid enrollment assistance program. At this time, newly established 
eligible individuals approximately equal the number o f  individuals who are 
dropping Medicaid eligibility. However, it is clear that recipients o f  behavioral 
health services are enrolling and remaining enrolled in Medicaid at a greater rate 
than previously, and this is extremely encouraging.

83.4 Medicaid Services

Medicaid reimbursement is available for services as outlined in Section 8:2.3. 
The present Medicaid fee schedule provides reimbursement for services provided 
directly to Medicaid eligible individuals. It also provides reimbursement for 
travel by patients to the nearest location where a needed service is available. 
Changes to the fee schedule to allow for the cost o f  providing services in Bush 
Alaska and to reimburse for travel by a provider to a group o f  patients would 
benefit this project.

It is recommended that the project continue to investigate a methodology of:

Identifying needed and appropriate services provided to Medicaid 
recipients

Reimbursing reasonable cost for such services provided to Medicaid 
recipients. •

83.5 Availability of Funds from State and Federal Governments

State funds currently provided to the Yukon-Kuskokwim Health Corporation are 
made available each year by legislative appropriation, and approximately 40% o f  
the funds are subject to a competitive grant process.

Federal grant funds are awarded annually for a period o f  three to five years, 
subject to congressional appropriation o f  the funds. Four federal grants are listed 
in this proposal: the children’s mental health services project is in the second year 
o f  a five year period; the inhalant treatment program is in the first year o f  a three 
year funding period, the village based substance abuse program is in its third and
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The Clitheroe Center staff is a multi-disciplinary 
team consisting of a combination of degreed 
professionals, state certified substance abuse 
counselors, and staff with many years of 
experience in recovery.

i. ?i [A )). y

Residential and Detox
Point Woronzof 
Anchorage 
243-1181 

Fax 248-7483

Administration and Outpatient Services
1709 S. Bragaw Suite B 
Anchorage, AK 99508 

276-2898 
Fax 279-8526

For confidential assessment 
call 276-2898.

E-mail address 
sacc@alaska.net

1709 
S. Bragaw 

Suite 
B 

Anchorage, Alaska 
S9508

C o m p r e h e n s iv e  

S u b s t a n c e  A b u s e  

a n d  D u a l D ia g n o s is  

T r e a tm e n t

S A L v i\ V  I O i’J
A R M Y

mailto:sacc@alaska.net


The Clitheroe Center
The Salvation Army Clitheroe Center is a non­
profit, comprehensive treatment program for 
those suffering from substance abuse and its 
associated problems. We offer a wide variety 
of treatment services to individuals and their 
families.

The Clitheroe Center provides treatment 
programs that offer alternatives to substance 
abuse and dependency. Our mission is to 
provide affordable, appropriate, accessible 
professional treatment of adult individuals 
regardless of race, color, religion, national origin, 
sex, handicaps or age, who suffer from 
addiction to alcohol or other drugs. We view 
the treatment process as one of helping 
individuals develop an awareness of their 
strengths and weaknesses and providing them 
with the skills necessary to become productive, 
healthy members of our community.

Since treatment is only the first step to 
meaningful and responsible living, we woric in close 
cooperation with the larger treatment community 
and community support groups such as 
Alcoholics Anonymous, Al-anon, Alateen, and 
other 12-Step groups.

The Clitheroe Center provides a continuum of 
care which includes detoxification, residential 
and outpatient treatment, dual diagnosis, 
aftercare and support services.

The Clitheroe Center’s fees for services make 
treatment affordable for individuals. We believe 
that clients who invest in their treatments increase 
their chance of a successful outcome.

The Clitheroe C enter is certified by and 
receives funding through the State of 
Alaska / DHSS / Division of Alcoholism 
and Drug Abuse. The Clitheroe Center 
is accredited by the Commission on 
Accreditation of Rehabilitation Facilities 
(CARF).

Ad missions
Inaividuals seeking treatment services are 
given a thorough evaluation and assessment to 
determine the extent of their treatment needs. All 
assessments and evaluations are confidential. 
The Admissions Unit provides:

* Assessment interviews for all admissions to 
the Clitheroe Center

♦ Telephone evaluations for out of town 
referrals

> Evaluation for treatment and referrals to 
other community agencies

Detox /  RDU

Physical withdrawal from alcohol and other 
drugs can be life-threatening; it often requires 
medical intervention to monitor and assist with 
the detoxification process. The Detoxification 
Unit prov ides medical and nursing sen/ices for 
men and women experiencing withdrawal, or 
who are likely to experience withdrawal, from 
alcohol and other drug dependence. Detox 
and mental health services are also provided 
to individuals in danger of self harm.

in vnix.M ID ie Care Uni I

The Intemediate Care Unit is a residential 
treatment program for those who need 
inpatient care. The program is designed for people 
who want to stop using but are unable to do so in 
their present environment.

D.Vl.Ig-l V- in  ' Vin- 1 U n i t

The Long-Term Care Unit provides longer term 
residential treatment for the chronically 
addicted and more severely impaired 
substance abuser. The program is designed 
for the individual for whom short-term 
residential treatment has proven to be 
ineffective.

Family Services
SACC offers a variety of treatment 
options to family members of clients. This 
comprehensive program is available to 
family members of all ages.

Dual Diagnosis
The Dual Diagnosis Program offers 
residential and outpatient programs for 
individuals suffering from serious mental 
illness and substance abuse. Treatment 
focuses on a broad range of problems 
common to this population.

Rel:DeHons
Reflections is a specialized residential 
treatment program for women who are 
experiencing problems with alcohol or 
other drugs. Reflections offers the 
necessary "time-out" for the substance 
abusing woman to have a new beginning. 
Preschool children may accompany their 
mothers into treatment.

O u f ; p ; - )  f i e r i !

The Outpatient Counseling Program is a 
program designed for people with 
substance abuse problems that can 
effectively be resolved without residential 
treatment. The intensity and design of the 
outpatient program is individualized for 
each client.

Alteram1 / Continuing• K >
( V) n

All Clitheroe Center clients completing 
primary treatment are referred into the 
Afte: are Program. This program 
supports clients in their ongoing recovery.
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