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June 8, 1999

Ms. Phyllis Scheinberg 
Associ&ie Director, Transportation Issues 
U.S. General Accounting Office 
441 G Street, N.W.
Washington, D.C. 20548

Dear Ms. Scheinberg:

Enclosed are the Department of Transportation’s comments on the GAO draft report, 
"Highway Safety: Effectiveness of State .08 Blood Alcohol Laws," RCED-99-179.

We appreciate this opportunity to review and comment on the draft report. Please 
contact Marlin Gertel on (202)-366-5145 if there are any questions concerning our 
comments.

Sincerely,

y Oi.
Melissa J. Allen
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Department of Transportation 
Comments on the General Accounting Office (GAO) Draft Report 
"Highway Safety: Effectiveness of State .08 Blood Alcohol Laws," 

RCED-99-179

The Department commends GAO for reach,ing the sound and accurate conclusion thal 
a .08 blood alcohol concentration (.08 BAC) law can be an important component of a 
state's overall highway safety program. We agree that highway safety research shows 
that the best countermeasure against drunk driving is a combination of laws, including 
.08 BAC, sustained public education, and vigorous enforcement. The Department has 
consistently supported such a systems approach to reduce alcohol relaled driving 
fatalities. The 08 BAC laws are an important component of this system, as research 
has shown substantial evidence that performance in driving-related skills such as 
reaction time, tracking and steering, and emergency response is substantially impaired 
for all persons at .08 BAC. It is not the Department's position that ,08 BAC laws, by 
themselves, are sufficient to address the issue of alcohol-impaired driving.

Systems Approach Most Effective for 
Reducing Alcohol Related Highway Deaths

GAO aptly recognizes in the draft report that the National Highway Traffic Safety 
Administration (NHTSA) has, since 1970, espoused a systems approach for reducing 
alcohol-impaired driving. This systems approach must include legislative, enforcement, 
judicial, licensing and public information components. In 199B, NHTS A further refined 
this concept with the publication of an action plan to further reduce alcohol related 
driving fatalities. This plan recommends that all states initiate a wide range of laws and 
programs including .08 BAC limits, administrative license revocation (ALR) laws, 
comprehensive screening and treatment programs for alcohol offenders, vehicle 
impoundment and zero tolerance BAC laws for youth.

While studies conducted for NHTSA have attempted to measure the effectiveness of 
individual componenls of such a systems approach to reducing alcohol related deaths, 
it is recognized that no component operates in a vacuum. All of the efforts to reduce 
alcohol-impaired driving over the past two decades have built upon and operated in the 
environment created by the totality of actions which have preceded it Thus, new laws 
will be most effective when they complement other laws and activities. Consistent with 
this position, the Agency has often pointed out that .08 BAC laws are likely to ba most 
effective when combined with ALR laws, and vice versa. The studies conducted to date 
convincingly support this position.
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Studies Provide Consistent Evidenco 
Supporting .08 BAC Law Effectiveness

There is consistent evidence supporting the effectiveness of .08 BAC laws in reducing 
alcohol-related fatalities. Six of the seven published studies, and one study completed 
but not yet published, were designed and executed in accordance with sound, well 
accepted scientific procedures. All of the studies conducted to date have been 
directionally consistent in demonstrating reductions in alcohol-related fatalities 
associated with .08 BAC laws. Significant reductions have been reported for most of 
the states studied. Studies which have pooled or averaged results across states have 
shown reductions in alcohol related fatalities ranging fro :t 6-16 percent. Most variation 
in individual state outcomes has been among smaller or less populated states where 
the number of fatalities is small and as a result, relatively small changes in annual 
crash statistics can profoundly affect the measurement of results.

At a minimum, the study results available to date provide consistent evidence that .08 
BAC laws add to the effectiveness of laws and other activities already in place, and 
result in reductions in alcohol-related fatalities. When all of the outcomes contained in 
all of the studies are considered in total, these results are consistent and persuasive. 
Particularly in the multi-state studies, the results consistently suggest that these laws 
are more frequently associated with significant reductions in alcohol-related crashes 
than was the case with minimum drinking age laws.

Thus, NHTSA agrees with GAO that there are strong indications that .08 BAC laws, in 
combination with other drunk driving laws and other programs, can save lives. This is 
particularly the case when .08 BAC laws are combined with the ALR laws already in 
place in most states.

Earlier Study Results Provided Reasonable Basis 
for Supporting .08 BAC Laws

Four early studies, three of which controlled for extraneous factors, provided 
consistent, if not conclusive, evidence of the benefit of .08 BAC laws. While all studies 
have limitations, these Siudies provided credible evidence of the impact of these laws, 
either alone or in combination with ALR laws. Nonetheless, NHTSA recognized the 
need for more replication on which to base conclusions. In addition, it recognized that 
in the two California studies, it was very difficult to isolate the effects of the .08 BAC 
and ALR laws, which were implemented within 6 months of each other. Thus, NHTSA 
initiated three new studies.
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Throe Recent Studios Strengthen Analytical Basis 
for Supporting .08 BAC Laws

NHTSA recenlly released Ihe resulls of Ihese three high quality studies of .08 BAC law 
effects, which provided additional avidence to support the effectiveness of these laws. 
When combined with the previously conducted studies, the three new studies provide 
additional confidence In the expectation that .03 BAC laws, when added to existing 
laws or programs, reduce alcohol-related traffic fatalities. A substantial body of 
directionally consistent evidence is now available to support the Department's position 
that .08 BAC laws are effective in reducing alcohol-related fatalities. The 50-state 
study, for example, controlled for more extraneous variables than any previous study 
and showed a significant reduction in the involvement of both low BAC and high BAC 
drivers in fatal crashes. The 11-state study found thal .08 BAC laws were associated 
with reductions in alcohol-related fatalities In 7 of the 11 states studied, either alone or 
in conjunction with ALR laws. In the North Carolina study, which found no clear effect 
of its .08 BAC law, the majority of outcomes were directionally consistent with such an 
effect, over and above the sharp decline in alcohol-related fatalities that began before 
the law was enacted.

The methodologies used in these studies provide tools to make responsible estimates 
of how many lives would be saved if all states enacted .08 BAC laws. It is common and 
appropriate for such estimates to be made, based on overage, pooled, or aggregated 
study results. Researchers that make such estimates are fully aware that there will be 
a range of results experienced by individual states. However, if such estimates are 
based on sound research and appropriate algorithms, it is reasonable to predict 
average effects which can be expected in states yet to adopt a particular program.
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Jim Cleary, Legislative Analyst (296-5053)

The 0.08 Alcohol Concentration Limit
One recently proposed DWI countermeasure would lower from 0.10 to 0.08 the "per se" level --
i.e., the legal limit for a driver's alcohol concentration. This policy brief describes that proposal 
and examines several fundamental questions pertaining to it.
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Introduction

"P er se level" refers to the 
legal limit for a driver's 
alcohol concentration.
This is the level at and 
above which it is illegal, 
in itself (i.e., per se), to be 
driving a motor vehicle. 
The general p e r  se level 
in M innesota is 0.10, or 
one-tenth o f  one percent 
o f  alcohol in the 
bloodstream. For 
commercial motor vehicle 
drivers and airplane pilots 
the p e r  se level is 0.04.

N IIT SA  is the acronym 
for the N ational H ighw ay 
T raffic  Safety 
A dm in istra tion . W hile 
N H TSA  has little direct 
authority in controlling 
drinking driving, it 
influences states' policies 
primarily through its 
qualifying conditions for 
certain federal incentive 
grants to states. N IITSA  
is regarded as the chief 
advocate for lowering the 
per sc limit.

rinking and driving has long been regarded as a serious 
public health and public safety issue. In 1992, the most recent 
year for which data are available, 229 people were killed and 
5,837 injured in Minnesota in alcohol-related motor vehicle 
crashes. These figures represent at least 39 percent of all deaths 
and at least 15 percent o f all injuries due to motor vehicle 
crashes statewide.1

Alcohol-related crashes incur significant social and economic 
costs. In 1992, alcohol-related fatalities in Minnesota cost an 
estimated $99,000,000 in lost wages, medical expenses, 
insurance administration costs, and motor vehicle damage.2 
Significant costs also accompanied the numerous alcohol-related 
crashes in which injuries or property damage occurred.

One recently proposed and widely debated drinking driving 
countermeasure would lower the per se level, which is the legal 
limit for a driver's alcohol concentration (AC), from 0.10 to 
0.0S. The trend to lower the per se level stems from greater 
knowledge of the risks associated with drinking and driving and 
continued public support for tougher drinking driving laws. The 
findings from recent empirical research on the effects of alcohol 
impairment on driving suggest that even small doses of alcohol 
may have a deleterious effect on driving related skills.
Numerous studies show that many driving related skills become 
significantly impaired at or below alcohol concentration levels 
of 0.08 and some skills become impaired at 0.05 AC or less.3 
Several professional associations and other groups support 
reductions in alcohol concentration limits to 0.08 or 0.05, 
including the American Medical Association, National Highway 
Traffic Safety Administration, National Safety Council, 
International Association o f Chiefs of Police, and Mothers 
Against Drunk Driving.4

Opponents of a reduction in the legal alcohol concentration limit 
include such representatives o f the alcohol industry as the 
American Beverage Institute (ABI), the National Beer 
Wholesalers' Association, the Beer Institute, and Miller 
Brewing. O f these groups, the ABI is arguably the most vocal 
opponent. These opponents argue that the proposed 0.08 per se 
level "is arbitrary, unnecessary, and targeted at the wrong 
population."5 The ABI asserts that there is no clear empirical 
evidence suggesting that reduced alcohol concentration 
standards lead to a reduction in highway fatalities. Furthermore, 
court records reveal that the majority o f drivers convicted of 
driving while intoxicated have blood alcohol concentration
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ABI refers to the 
A m erican  B everage 
In stitu te , arguably the 
most outspoken opponent 
o f  lowering the per se 
level. In this report, 
"opponents o f  the 0.08 
policy" generally refers to 
the a BI.

T h o s e  o p p o s e d  t o  
l o w e r i n g  t h e  a l c o h o l  
c o n c e n t r a t i o n  l i m i t  
c o n t e n d  t h a t  t h e  
p r o p o s e d  0 . 0 8  p e r  s e  
l e v e l  M i s  a r b i t r a r y ,  
u n n e c e s s a r y ,  a n d  
t a r g e t e d  a t  t h e  w r o n g  
p o p u l a t i o n . "

T h e  t r e n d  
l o w e r  t h e  a l c o h o l  
c o n c e n t r a t i o n  l i m i t  
s t e m s  f r o m  g r e a t e r  
k n o w l e d g e  o f  t h e  r i s k s  
a s s o c i a t e d  w i t h  
d r i n k i n g  a n d  d r i v i n g  
a n d  c o n t i n u e d  p u b l i c  
s u p p o r t  f o r  t o u g h e r  
d r i n k i n g  d r i v i n g  l a w s .

leve ls fa r e x ce e d in g  the  legal lim it o f  0 .10 . T h ese  d riv e rs  also  
are  m o st o ften  the  v ic tim s in a lc o h o l-re la te d  fatal c rashes.

C o n seq u en tly , those, o p p o sed  to  the  m o re  res tric tiv e  stand ard  
a sse rt tha t th is  s tra te g y  w ill a ffe c t o n ly  th e  le ss  in to x ic a ted  and  
least d an g e ro u s d riv e rs , and th a t a m o re  e ffe c tiv e  ap p ro ach  
w o u ld  be to e m p h a size  e n fo rc e m e n t p o lic ie s  tha t ta rg e t d rivers 
w ith  h ig h  a lco h o l c o n c en tra tio n  le v e ls , s in ce  these  d riv e rs  
re p re se n t the  g re a te s t th re a t to  p u b lic  sa fe ty  and  are  resp o n sib le  
fo r m o st o f  the  co s ts  and  d am ag e  re su ltin g  fro m  a lco h o l-re la ted  
c ra sh e s .6 F o r ex am p le , R ich ard  B erm a n , e x ecu tiv e  d ire c to r  o f  
the  A B I, c o n ten d s that:

" in creased  en fo rc e m e n t, h a rsh e r  se n te n c es , and 
in te rv en tio n  p ro g ra m s to  id en tify  an d  tre a t the  p rob lem  
d rin k er are  the  a n sw e r to  the  th re a t p o sed  by  d runk  
d riv in g ."7

T h is  p o lic y  b r ie f  a d d resse s  sev era l im p o rta n t q u es tio n s  re la ted  to 
a n y  p ro p o sa l fo r  lo w e rin g  the  p e r  se  lim it to  0 .08  in  M inneso ta . 
T he  an sw ers  to  so m e  o f  these  q u e s tio n s  are  b ased  o n  the  resu lts  
o f  sev e ra l y ears  o f  em p irica l resea rch ; o th ers  are  d e riv ed  from  
p io n ee rin g  s tu d ies  o r  the  "best g u esses"  o f  ex p erts . F o r som e 
q u estio n s , there  are  o n ly  a sse rtio n s  and  c o u n te rasse rtio n s  abou t 
lik e ly  e ffec ts ; su ch  o p p o sin g  v iew s are  p re sen te d  fo r the reader's  
o w n  app ra isa l.

S c ien tific  ev id en ce  o f  the n eg a tiv e  e ffe c ts  o f  a lco h o l im p a in n e n t 
on d riv in g  ab ility  a p p e a r  to  su p p o rt th e  red u c tio n  o f  the  p e r  se 
level to  0 .08 , yet little  is k n o w n  a b o u t th e  p rac tica l im p lica tion s 
o f  red u c in g  the  p e r  se  level fo r  law  e n fo rc e m e n t ag en c ies  and 
the  co u rt sy s tem . T h u s far, C a lifo rn ia  is the  o n ly  s ta te  to  
u n d erta k e  a sy s te m a tic  ev a lu a tio n  o f  th e  e ffec ts  o f  th e  chan ge  to 
the  0 .08  p e r  se  level. T he  re su lts  o f  th a t ev a lu a tio n  rec e n tly  
a p p e a re d  in a c o n tro v e rs ia l re p o rt p u b lish ed  by N H T S A .
F in d in g s  from  th a t s tu d y  are  in te rp re ted  w ith  cau tio n  fo r  th is 
b r ie f  due  to the  rece n t c ritic ism s and  a b se n c e  o f  any  s im ila r  
s tu d ies .

In p o lic y  briefs such  as th is  one , the  H o u se  R esearch  
D ep artm en t d o es n o t take  a p o s itio n  o r  m a k e  reco m m en d atio n s. 
T h e  in ten t here  is to  d esc rib e  the  p ro p o se d  p o lic y  as th o ro u g h ly  
and  o b jec tiv e ly  as p o ss ib le  and  to  d iscu ss  the  im p lica tio n s o f  the 
p o lic y  u sin g  the  best ev id en ce  av a ilab le . It is a ssu m ed  that the 
rea d e r w ill fac to r  th is  in fo rm atio n  w ith  h is  o r  h e r  o th e r  concerns 
to  a rriv e  a t a c o n c lu s io n  ab o u t th e  v ia b ility  o f  the  p o licy .
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How Many Drinks Does It Take To Reach 0.08 AC?

T h e  a m o u n t  o f  a l c o h o l  
t h a t  m u s t  b e  c o n s u m e d  
t o  r e a c h  a n  a l c o h o l  
c o n c e n t r a t i o n  l e v e l  o f  
0 . 0 8  i s  a f f e c t e d  b y  
s e v e r a l  f a c t o r s  
i n c l u d i n g  g e n d e r ,  b o d y  
w e i g h t ,  i n g e s t i o n  o f  
f o o d ,  a n d  d u r a t i o n  o f  
t h e  d r i n k i n g  e p i s o d e .

The am oun t o f  a lcoho l th a t m u st be co n su m ed  to reach  an 
a lcoho l c o n cen tra tio n  level o f  0 .08  is a ffec ted  by sev era l fac to rs 
inc lu d ing  gender, b od y  w e ig h t, ing es tion  o f  food , and  du ra tion  
o f  the  d rin k in g  e p iso d e .8

W o m en  u su ally  reach  h ig h e r p eak  a lco h o l c o n cen tra tio n  levels 
than  m en  w hen  g iv en  iden tica l w e ig h t-ad ju sted  d o ses  o f  
a lcoho l.9 T he in to x ic a n t in a lco h o lic  b ev erag es is e thano l. 
E thano l, a  w a te r so lu b le  and fa t in so lu b le  su b stan ce , is 
d is tribu ted  th ro u g h o u t the  to ta l b od y  w a te r  a fte r  a lcoho l is 
consum ed . T hus, the  c o n c en tra tio n  o f  e th an o l in the  b od y  is 
inv erse ly  re la ted  to an in d iv id u a l's  to ta l vo lum e o f  b od y  w ater.

T he average  m an  is co m p rised  o f  ap p ro x im ate ly  58.3 p e rcen t 
w ater, w h ile  the a v erag e  w o m an  is ap p ro x im ate ly  48 .5  p ercen t 
w a te r .10 T hese  fig u res  su g g est tha t the  to tal v o lu m e  o f  
d is tribu tion  av ailab le  in  a m an  and  w o m an  o f  equal w e ig h t o ften  
is g rea te r in the  m an , w h ich  d ecreases  the  m an 's  a lcoho l 
concen tra tion  level re la tiv e  to  the  w o m an 's  a fte r each  has had  
the sam e n u m ber o f  d rinks.

The term "s ta n d a rd  
d rink" refers to the 
quantity o f alcohol in one 
5 ounce glass o f  wine 
(12% alcohol by volume), 
1 1/2 ounces o f  spirits 
(40% alcohol by volume), 
or a 12 ounce glass o f  
beer (5% alcohol by 
volume).

For example, a 150 pound m an has a total volume o f  body 
water o f  39.75 kilograms: M ultiplying his weight in 
kilograms (68.18) by his average percent o f  body water (58.3 
percent) yields a total volume o f  body water o f  39.75 
kilograms. In contrast, a 150 pound woman who is 
approximately 48.5 percent w ater has a total volume o f  body 
water o f  32.72 kilograms. If each consumes 13.6 grams o f 
ethanol, the amount o f  ethanol in one standard drink, the 
concentration o f  ethanol in the man's body water will be 13.6 
+  39.75 = .342. M ultiplying this result by .8 corrects for the 
percentage o f  body water in blood and yields 27.4 milligrams 
o f  alcohol per 100 milliliters o f  blood, or 0.027 AC. 
Completing the same calculations for the 150 pound woman 
shows that her alcohol concentration level after one drink, 
0.033, is slightly higher than the man's [(13.6 +  32.72) x .8 = 
32.9 milligrams o f  alcohol per 100 milliliters o f  blood or 
0.033 ACJ.
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A  1 3 0  p o u n d  w o m a n  
w h o  c o n s u m e s  t w o  
s t a n d a r d  d r i n k s  w i l l  
r e a c h  a  p e a k  a l c o h o l  
c o n c e n t r a t i o n  l e v e l  o f  
0 . 0 7 7 ,  n e a r l y  t h e  
p r o p o s e d  0 . 0 8  p e r  s e  
l e v e l .  I f  s h e  c o n s u m e s  
t h r e e  s t a n d a r d  d r i n k s ,  
t h e  s a m e  w o m a n  w i l l  
r e a c h  a  p e a k  A C  l e v e l  
o f  0 . 1 1 6 ,  w h i c h  i s  
b e y o n d  t h e  c u r r e n t  
l i m i t  o f  0 . 1 0 .

A  1 7 5  p o u n d  m a n  m a y  
c o n s u m e  t h r e e  
s t a n d a r d  d r i n k s  a n d  h i s  
p e a k  ' " I c o h o l  
c o n c e n t r a t i o n  l e v e l  w i l l  
r e m a i n  b e l o w  0 . 0 8 .  I f  
h e  c o n s u m e s  a  f o u r t h  
d r i n k ,  h i s  p e a k  A C  
l e v e l  w i l l  b e  0 . 0 9 4 ,  a n d  
a f t e r  o n e  h o u r  h i s  A C  
l e v e l  w i l l  b e  
a p p r o x i m a t e l y  0 . 0 8 .

T ota l vo lum e o f  b od y  w a te r  a lso  is resp o n sib le  fo r the  in fluence  
o f  body  w eigh t on  a lcoho l c o n c en tra tio n  lev e ls  as v o lum e o f  
b od y  w ate r inc reases w ith  b o d y  w eigh t.

T he  ing estion  o f  food  a lso  a ffec ts  a lco h o l c o n cen tra tio n  levels. 
F o o d  in the  s to m ach  s lo w s the  ab so rp tio n  ra te  o f  a lcoho l and 
resu lts  in a lo n g er p e rio d  o v e r w h ich  a lco h o l rem ain s  in the 
b o d y .11 C onsequen tly , a lo w e r p e ak  A C  level w ill be  ob tained  if  
a lcoho l is consum ed  w ith  o r  a fte r  the  co n su m p tio n  o f  food.

A  fou rth  im portan t v a riab le  in  d e te rm in in g  a lcoho l concen tra tion  
lev e ls  is the d u ra tion  o f  tim e  o v e r w h ich  the  a lcoho l is 
consum ed . A s soon  as a lcoho l is in g es ted , it beg in s to be 
m e tabo lized  b y  the  body . T h u s , o th e r  th in g s be ing  equal, the 
m o re  slow ly  the a lco h o l is in g es ted , the  g re a te r  the  p roportion  
th a t is m etabo lized  d u rin g  the  d rin k in g  sessio n  and  the  low er the 
d rink er's  a lcohol c o n c en tra tio n  level.

O n average , the  ra te  o f  m e ta b o lism 12 fo r an ad u lt is 15 
m illig ram s o f  e thano l pe r 100 m illilite rs  o f  b lood  p e r  h o u r or 
0 .015  A C  p e r h o u r.13 A s sh o w n  ab o v e , a  150 p o u n d  m an w ho 
consum es one s tan d ard  d rin k  w ill reach  a p e ak  a lcohol 
concen tra tion  level o f  0 .027 . I f  he  does no t have a second  drink , 
h is A C  level w ill decrease  to  0 .012 a fte r  one  h o u r (0 .027  - 0 .015 
=  0 .012). G enera lly , p eak  A C  leve ls are  reach ed  b e tw een  30 and 
90 m inu tes a fte r the  last d rin k  is c o n su m e d .14

T he  fo llo w ing  tab les p re sen t the  e s tim a ted  a lcoho l concen tra tion  
leve ls o ver tim e fo r a 130 p o u n d  w o m an  an d  a 175 pou nd  m an 
by  n u m b er o f  s tan d ard  d rink s. T he  a lcoho l co n cen tra tio n  levels 
rep o rted  in these  tab le s  w ere  c o m p u te d  u sin g  the to tal body 
w a te r  averages and  m e tab o lic  ra te  c ited  above , an d  assum es the 
person  has no t ea ten  recen tly .

T ab le  1 sho w s th a t a ty p ica l 130 p o u n d  w o m an  w h o  consum es 
tw o stand ard  d rink s w ill reach  a p e ak  a lco h o l co n cen tra tio n  level 
o f  0 .077 , nearly  the p ro p o sed  0 .08  p e r  se level. A fte r one hour, 
he r a lcohol c o n cen tra tio n  leve l w ill d e c re ase  well be low  th is 
lim it. I f  she consum es th ree  s tan d ard  d rink s, the  sam e w om an  
w ill reach  a peak  A C  level o f  0 .116 . H e r A C  level still w ill be 
ju s t  o v e r 0 .08 a fte r  tw o  h o u rs  p ro v id ed  th a t she d o es not 
consum e add itiona l a lcoho l.

T ab le  2 rev ea ls th a t a typ ica l 175 p o u n d  m an  m ay  consum e three 
s tan d ard  d rink s and  h is p e ak  a lco h o l c o n cen tra tio n  level w ill 
rem ain  be low  0 .08. I f  he co n su m es a fou rth  drink , h is  p eak  A C  
level w ill be 0 .094 ; a fte r  one  hou r, h is  A C  level w ill be 
a p p ro x im ate ly  0.08 p ro v id ed  th a t he  d o es n o t have  a fifth  drink.
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Table 1
Estimated Alcohol Concentration Levels by Number of Drinks: 

for a 130 Pound Woman

N u m b er o f  S tan d ard  Drinks*

A C  Level O ne T w o T h ree F our F ive

A t the  peak** .038 .077 .116 .144 .194

A fte r  1 hou r .023 .062 .101 .139 .179

" 2 hou rs .008 .047 .086 .124 .164

" 3 hou rs .032 .071 .109 .149

" 4 hou rs .017 .056 .094 .134

" 5 hou rs _ .002 .041 .079 .119

" 6 hou rs - - .026 .064 .104

‘ The term "standard drink" refers to the quantity of alcohol in one 5 ounce glass o f wine 
i (12% alcohol by volume), 1 1/2 ounces of spirits (40% alcohol by volume), or 

a 12 ounce glass of beer (5% alcohol by volume).
“ Peak alcohol concentration level is generally attained within 30 to 90 minutes after the last drink.

H o u se  R esearch  D ep artm en t

Table 2
Estimated Alcohol Concentration Levels by Number of Drinks 

for a 175 Pound Man

N u m b er o f  S tandard  D rin k s’

A C  L evel O ne T w o T h ree F o u r F ive

A t the peak** .023 .047 .071 .094 .118

A fte r  1 hou r .008 .032 .056 .079 .103

" 2 hou rs _ .017 .041 .064 .088

" 3 hou rs .002 .026 .049 .073

" 4 hou rs _ .011 .034 .058

" 5 hou rs . .019 .043

" 6 hou rs - - - .004 .028

" The term "standard drink" refers to the quantity of alcohol in one 5 ounce glass of wine 
(12% alcohol by volume), 1 1/2 ounces of spirits (40% alcohol by volume), or 
a 12 ounce glass of beer (5% alcohol by volume).

”  Peak alcohol concentration level is generally attained within 30 to 90 minutes after the last drink.

H o u se  R esearch  D epartm en t
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Can a Person Accurately Judge His or Her Own 
Alcohol Concentration Level?

TI h (

T h e r e  i s  n o  p r a c t i c a l  
w a y  f o r  a  d r i v e r  t o  
a c c u r .  t e l y  e s t i m a t e  h i s  
o r  h e r  o w n  a l c o h o l  
c o n c e n t r a t i o n  l e v e l .

P ro o f refers to alcoholic 
strength indicated by a 
number that is twice the 
percent by volume o f 
alcohol present. For 
example, whiskey that is 
90 p ro o f is 45%  alcohol.

here  is no  p rac tica l w ay  fo r a d riv e r  to  a ccu ra te ly  gauge  his 
o r  he r ow n a lcoho l co n cen tra tio n  level; the  v a riab ility  in the 
a m o u n t and p ro o f  o f  a lcoho l in m an y  d rin k s as w ell as 
ind iv id ual d iffe ren ces in b od y  w a te r  to  fat ra tio s  and  m etabo lic  
ra tes  p reclu de  a re liab le  e s tim a te .15

In  a 1990 M inneso ta  ro ad sid e  su rv ey  s tudy  o f  2 ,857 ran dom ly  
sam p led  drivers, 438  w ere  found  to  h ave  a lcoho l concen tra tion  
levels o f  at least 0 .0 2 .16 E ach  w as in fo rm ed  tha t 0 .10  A C  w as 
the  legal lim it and w as then  asked  to  es tim a te  h is o r h e r  ow n A C . 
T he  study  rev ea led  th a t d rivers w ith  m o re  than  0.05 A C  strongly  
ten d  to u n d erestim ate  th e ir  A C  levels, and  th a t th is tendency  to 
u nd erestim ate  one 's ow n A C  in creases w ith  consum ption .
N early  all o f  those d riv e rs  w ith  A C s o f  0 .10  o r m ore 
und erestim ated  th e ir  ow n  A C s. E very  d riv e r  w ith  an  A C  o f  0.15 
o r m ore  und erestim ated  his o r  h er ow n  A C . F u rth erm o re , 
und erestim ations w ere  far m o re  like ly  am o n g  d rivers und er age 
21 than am ong  o ld er d rivers.

A  study  in w h ich  e x p e rim e n ta lly  n a iv e  su b jec ts  w ere  
adm in istered  d iffe ren t am o u n ts  o f  a lcoho l a lso  rev ea led  that the 
ab ility  to  estim ate  one 's  ow n a lco h o l co n cen tra tio n  decreases  as 
the  quan tity  consum ed  in c rea se s .17 Y et a n o th e r  s tudy  suggests 
that the d iscrep an cy  b e tw een  su b je c tiv e  im p airm en t ra tings and 
actual im pairm en t o f  d riv ing  p e rfo rm an c e  ap p ears  g rea test w hen 
a lcoho l c o n cen tra tio n  levels a re  fa llin g .18 T hus, im paired  d rivers 
w ho w ait fo r a  tim e (even  one  to  tw o  ho u rs) to  "sober up" 
fo llo w ing  the ir last d rink , co u ld  read ily  u n d erestim ate  the ir 
con tinu ing  im pairm ent.

A cco rd ing ly , peop le  m o st lik e ly  to be  im paired  are  th e  very  ones 
least likely  to  accu ra te ly  ju d g e  th e ir  ow n  a lcoho l concen tra tion  
levels. C onsequen tly , som e re sea rch e rs  co n ten d  tha t A C  tab les 
such  as those p resen ted  above  p ro v id e  d riv e rs  w ith d ie best 
estim ate  o f  th e ir  A C  level and  sh o u ld  be carried  by anyone w ho 
p lans to  drink  any  am o u n t o f  a lco h o l and d r iv e .19



House Research Department
The 0.08 Alcohol Concentration Limit

March 1994
Page 7

Why the Trend to Lower the Legal Limit?

T h e  r e g u l a t i o n  o f  
d r i n k i n g  d r i v i n g  i s  
p r i m a r i l y  a  s t a t e  
r e s p o n s i b i l i t y .  
H o w e v e r ,  t h e  f e d e r a l  
g o v e r n m e n t ,  t h r o u g h  
N H T S A ,  h a s  a d v o c a t e d  
a  n u m b e r  o f  d r i n k i n g  
d r i v i n g  c o u n t e r ­
m e a s u r e s ,  i n c l u d i n g  
l o w e r i n g  t h e  a l c o h o l  
c o n c e n t r a t i o n  l i m i t  t o  
0.08.

T h e  e a r l y  a b s e n c e  o f  
r e s e a r c h  i n t o  t h e  e f f e c t s  
o f  a l c o h o l  i m p a i r m e n t  
o n  d r i v i n g  a b i l i t y  l e d  t o  
t h e  s e t t i n g  o f  i n i t i a l l y  
q u i t e  h i g h  a l c o h o l  
c o n c e n t r a t i o n  
s t a n d a r d s  o f  
i m p a i r m e n t ,  a b o v e  
w h i c h  v i r t u a l l y  a l l  
d r i v e r s  w e r e  e x p e c t e d  
t o  b e  v i s i b l y  i m p a i r e d .

T3  1. J L  he reg u la tio n  o t d rin k in g  and d riv in g  is p rim arily  a state  
responsib ility . H o w ev er, in  rec e n t d ecad es  the  fed eral 
gov ernm en t, th rou gh  N H T S A , has a d v o c a te d  a n u m b e r  o f  
d rink ing  d riv in g  c o u n te rm easu res  and  in c o rp o ra te d  them  into  a 
se t o f  q u a lifica tio n s fo r  o b ta in in g  ce rta in  fed e ra l tra ffic  sa fe ty  
incen tiv e  funds. O ne o f  th ese  q u a lifica tio n s  in v o lv e s  lo w ering  
the a lcoho l co n cen tra tio n  to  0 .08 . N H T S A 's  p ro p o sa l needs to 
be undei s tood  in its h is to rica l co n tex t.

D rink ing  d riv ing  law s w ere  d ifficu lt to a p p ly  be fo re  the  adven t 
o f  chem ical tests  fo r a lco h o l b ecau se  a lco h o l im p a irm e n t had to 
be d e te rm in ed  by an o ff ic e r  b a se d  u po n  h is o r h e r  in terp re ta tio n  
o f  behav io ra l cues o r  o th e r  p h y sic a l e v id e n c e .20 T he  ab ility  to  
test bod ily  su b stan ces fo r a lco h o l cam e a b o u t in  the  1940s, 
p ro m p tin g  leg is la tion  a llo w in g  p o lice  to  re q u es t th ese  te s ts  fo r 
su spected  im paired  d riv e rs  and  e as in g  e n fo rc e m e n t p ro b lem s. 
P rosecuti. j  im pa ired  d riv e rs  a lso  b e ca m e  e a s ie r  as p ro secu to rs  
w ere  allow  id  to em p lo y  the  resu lts  o f  A C  te s ts  as ev id en ce  o f  
im pairm en t in court.

T he  early  absence  o f  re sea rch  in to  the e ffe c ts  o f  a lcoho l 
im pairm en t on d riv in g  ab ility  led to  the  se ttin g  o f  in itia lly  quite  
h igh  a lcoho l c o n cen tra tio n  s tan d a rd s  o f  im p a irm en t, above 
w h ich  v irtu a lly  all d riv e rs  w ere  e x p ec ted  to be v is ib ly  im paired . 
In m ost s ta tes , leg is la tu res  fo llo w ed  the  rec o m m e n d a tio n s  o f  the 
A m erican  M edica l A sso c ia tio n  and  e s ta b lish e d  a "p resum ptive"  
a lcoho l c o n cen tra tio n  lim it o f  0 .1 5 .21 A  p re su m p tiv e  A C  lim it 
e s tab lish es  a po in t a b o v e  w h ich  a d riv e r  is p re su m e d  to  be 
im paired , bu t th is p re su m p tio n  can  be re fu ted  in co u rt i f  co n tra ry  
ev idence  ex ists. M an y  sta te s  a lso  se t a p re su m p tiv e  lim it o f  0 .05 
A C  as the lim it b e lo w  w h ich  a d riv e r  w as p re su m e d  n o t to  be 
u n d er the  in flu ence  o f  a lcoho l.

In M inneso ta , the f irs t p re su m p tiv e  lim its  w ere  e stab lish ed  in 
1955.22 S im ila r to  th e  e a rly  law's o f  m o st s ta te s , M in n eso ta  law  
stip u la ted  that d riv e rs  w ith  a lco h o l c o n c en tra tio n  lev e ls  a t o r 
above  0.15 w ere  p re su m ed  to  be im p a ired  w h ile  th o se  w ith  
a lcoho l c o n cen tra tio n  lev e ls  at o r b e lo w  0 .05  w ere  p resu m ed  to 
be un im paired . E v id en ce  o f  a lco h o l c o n c en tra tio n  leve ls 
be tw een  these  tw'o p o in ts  w as  reg ard ed  as " re lev an t"  ev idence  o f  
a  d river's  im pairm en t.

D u rin g  the 1960s and  1970s, the  re su lts  o f  e p id e m io lo g ica l and  
p h arm aco lo g ica l s tu d ie s  in c rea s in g ly  sh o w ed  a p o s itiv e  
re la tio n sh ip  be tw een  d riv e r  a lco h o l c o n c en tra tio n  leve l and  
crash  risk . T he resu lts  o f  th is  resea rch , c o u p le d  w ith  
im provem en ts  in  a lcoho l co n cen tra tio n  te s tin g  tech n o lo g y ,
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T h e  m o v e m e n t  t o  
r e d u c e  t h e  a l c o h o l  
c o n c e n t r a t i o n  l i m i t  t o  
0 . 1 0  w a s  b a s e d  o n  
m o u n t i n g  s c i e n t i f i c  
e v i d e n c e  o f  t h e  e f f e c t  o f  
a l c o h o l  o n  d r i v i n g  
r e l a t e d  s k i l l s .
H o w e v e r ,  t h e  0 . 1 0  p e r  
s e  s t a n d a r d  w a s  s t i l l  a  
s o m e w h a t  a r b i t r a r y  
c u t o f f .

M a n y  r e c e n t  r e s e a r c h  
s t u d i e s  f o c u s i n g  o n  t h e  
e f f e c t s  o f  l o w  d o s e s  o f  
a l c o h o l  o n  d r i v i n g  
a b i l i t y  c o n c l u d e  t h a t  
t h e  a b i l i t y  t o  d r i v e  
b e c o m e s  i m p a i r e d  
w h e n  d r i v e r s  a t t a i n  
a l c o h o l  c o n c e n t r a t i o n  
l e v e l s  a s  l o w  a s  0 . 0 5 .

ind uced  m o st s ta te s  to  lo w e r th e ir  a lco h o l co n cen tra tio n  lim its  to  
O.IO.23 F orty  six  s ta te s  a lso  c h an g ed  the  n a tu re  o f  th e ir  a lcoho l 
co n cen tra tio n  law s fro m  p re su m p tiv e  to  "per se," m ak in g  it a 
c rim e  in its e lf  fo r a d r iv e r  to  have  an a lcoho l c o n cen tra tio n  in 
ex cess  o f  the legal lim it. In M in n e so ta , the  a lcoho l 
co n cen tra tio n  lim it w as red u ce d  to  0 .1 0  in 196724 and  chan ged  
from  p resu m p tiv e  to  p e r  se  in  1 97 1 ,25

A s stated  ab o v e , the  m o v em e n t to red u ce  the  a lcoho l 
co n cen tra tio n  lim it to  0 .10  w a s  b ased  o n  m o u n tin g  sc ien tific  
ev idence  o f  the  e ffec t o f  a lc o h o l on  d riv in g  re la ted  sk ills . 
N ev erth e le ss , the  0 .10  p e r  se  s tan d ard  w as still a so m ew h at 
a rb itra ry  cu toff. L ittle  w as  k n o w n  at th a t tim e  ab o u t the  e ffect 
o f  low er doses o f  a lcoho l on  d riv in g  ab ility  as few  s tu d ie s  had  
exam ined  a lco h o l c o n c en tra tio n  lev e ls  be low  0.10.

M an y  m o re -recen t s tu d ie s , ho w ev er, c o n c lu d e  th a t the  ab ility  to 
d rive  g enera lly  b eco m es im p a ired  w h en  d rivers a tta in  a lcoho l 
co n cen tra tio n  leve ls as low  as 0 .0 5 .26 T h is  find ing , com bined  
w ith  con tinued  p u b lic  su p p o rt fo r to u g h e r  law s ag ain st d rink ing  
and d riv ing , has h e lp ed  p e rsu a d e  se v e ra l sta te  leg is la tu res  to  
fu rth e r low er th e ir  a lco h o l co n c en tra tio n  lim its. B y  1991, 
C alifo rn ia , O reg on , U tah , M a in e  an d  V e rm o n t low ered  th e ir  p e r 
se  levels to  0 .08 . F ive  a d d itio n a l s ta te s -N o r th  C aro lina , N ew  
M exico , N ew  H am p sh ire , F lo rid a  and  K a n sa s -p a s se d  s im ila r  
leg is la tion  in 1993
(T ab le  3). In ad d itio n , m o re  re s tr ic tiv e  a lcoho l c o n cen tra tio n  
s tand ards have  been  a d o p te d  in  sev era l fo re ig n  co u n trie s . G rea t 
B rita in , A u stria , S w itz e rlan d , C an ad a , and  m o st A u stra lian  states 
have  set th e ir  a lco h o l c o n c en tra tio n  lim its  at 0 .08 ; N orw ay , 
F in land , the  N e th e rlan d s  an d  the re m a in in g  A u stra lian  s ta te s  
have  adop ted  a 0 .05 s tan d ard ; and  S w ed en  has se t its a lcoho l 
co n cen tra tio n  lim it a t 0 .02  (T ab le  4 ) .27

A dd ition ally , 2 0  s ta te s  h av e  re c e n tly  en ac ted  lo w er a lcoho l 
co n cen tra tio n  s tan d a rd s  fo r  d riv e rs  u n d er 21, ran g in g  from  a 
h ig h  o f  0 .07  in T ex as  to  a lo w  o f  0 .0 0  in six  s ta te s .28 In som e 
sta tes , v io la tio n  o f  su ch  law  c o n stitu te s  a full fledged  D W I 
v io lation . H ow ever, M in n e so ta 's  law  m ere ly  p ro v id es fo r 
adm in istra tiv e  licen se  su sp e n sio n  tr ig g e red  by  c o n v ic tio n  fo r 
v io la tion  o f  the s ta te 's  u n d erag e  d rin k in g  law s, p ro v id ed  th a t the 
pe rso n  c o m m itted  the  o ffen se  w h ile  d riv in g  a m o to r veh ic le .
T hus, un less the  y o u th 's  a lco h o l c o n cen tra tio n  is in ex cess  o f  
0 .10 , the o ffen se  is n o t rec o rd e d  as an  actual D W I v io la tio n .29
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Table 3
States with a 0.08 Per Se Policy By Year

S ta te
Y ear

E ffec tiv e

O reg on 1983

U tah 1983

M aine 1988

C alifo rn ia 1990

V erm o n t 1991

N o rth  C aro lina 1993

K an sas 1993

F lo rida 1994

N ew  H am psh ire 1994

N e w  M exico 1994

‘ Source: National Conference of Slate 
Legislatures

H ouse  R esearch  D ep artm en t

Table 4
Foreign Countries with Per Se Levels Below 0.10 AC

0.09  A C 0 .08  A C 0.05 A C 0.03  A C  0 .02  A C

India A u s tra lia ’ A u stra lia ’ C ze ch o slo v ak ia  S w ed en
A u stria F in land
C an ad a Iceland
D en m ark Japan
F ran ce N etherland s
G rea t B rita in N orw ay
N ew  Z e a lan d
Sri L anka
S w itze rlan d

'  Most Australian states have set their per sc standard at 0.08; the remainder have
set it at 0.05.

”  Source: NHTSA.

H o u se  R esea rch  D ep artm en t



N u m e r o u s  l a b o r a t o r y
s t u d i e s  o f  t h e
p h a r m a c o l o g i c a l  e f f e c t s
o f  a l c o h o l  a n d
e p i d e m i o l o g i c a l
a n a l y s e s  o f  t r a f f i c
a c c i d e n t  d a t a  c o n c l u d e
t h a t  r e l a t i v e l y  l o w  •/

a l c o h o l  c o n c e n t r a t i o n  
l e v e l s  s i g n i f i c a n t l y  
i m p a i r  t h e  a b i l i t y  t o  
d r i v e  a  m o t o r  v e h i c l e .

u m erous lab o ra to ry  s tu d ies  o f  the  p h a rm aco lo g ica l 
effec ts  o f  a lcoho l and  e p id e m io lo g ica l an a ly ses  o f  tra ffic  
acc id en t data co n c lu d e  th a t re la tiv e ly  low  a lco h o l concen tra tion  
levels s ig n if ic an tly  im p a ir  the  ab ility  to  d rive  a m o to r  vehicle.

L a b o r a t o r y  S t u d i e s

N H T S A  rec e n tly  c o n d u c ted  a m e ta -an a ly s is  o f  all labora to ry  
s tud ies o f  the  e ffec ts  o f  a lco h o l on  d riv in g  re la ted  sk ills .30 O ver 
500  s tu d ie s  w ere  lo ca ted ; 177 m e t the  se lec tio n  c rite ria  
em p loyed  by N H T S A  and  w ere  re ta in ed  fo r analysis . The 
resu lts are g ro u p ed  in to  n ine b e h a v io ra l ca teg o rie s  and  
sum m arized  be low .

D iv id e d  A tte n t io n :  M o st s tu d ies  find  im p a irm en t o f  
d iv ided  a tte n tio n  at o r be lo w  the a lco h o l c o n cen tra tio n  level 
o f  0 .08; so m e  stu d ies  find  im p a irm e n t b eg ins a t less than 
0 .02 . T h is  fin d in g  is im p o rtan t b ecau se  d riv in g  is a m ulti 
task  o p e ra tio n  req u irin g  a d riv e r  to  em p lo y  severa l sk ills 
s im u ltan eo u sly .

T r a c k in g  P e r f o r m a n c e :  T ra c k in g  is one  o f  the  p rinc ipa l 
c o m p o n en ts  o f  d riv ing . T h ree  ty p es  o f  track in g  are  
ad d ressed  in the  s tu d ies  rev iew ed : c o m p e n sa to ry  tracking, 
critica l track in g , and  p u rsu it track in g . C o m p en sa to ry  
track ing  in v o lv es m ak in g  in p u ts  to  a ta sk  to  m a in ta in  an 
ind ex  at a p re d e te rm in ed  p o s itio n , such  as w hen  a driver 
ac ts  to m a in ta in  a veh ic le  in its lane . C ritica l track in g  is an 
unstab le  fo rm  o f  c o m p e n sa to ry  track in g . P u rsu it track ing  is 
m o re  co m p lica ted  than  e ith e r  c o m p e n sa to ry  o r  critical 
track ing , req u ir in g  a c o n tro l in d ex  to  be  m a in ta in ed  in a 
constan t p o sitio n  re la tiv e  to  a n o th e r  m o v in g  index . M o st 
stu d ie s  o f  tra ck in g  p e rfo rm an c e  fin d  o n se t o f  im p airm en t at 
o r be low  0 .05  A C . Im p a irm en t o f  p u rsu it track ing , w hich  
inv o lves a d iv id ed  a tte n tio n  s itu a tio n , o c cu rs  at even  low er 
a lcoho l c o n c en tra tio n  leve ls.

I n f o r m a t io n  P ro c e s s in g : S tu d ies  o f  in fo rm atio n  
p ro c ess in g  su g g es t tha t th is sk ill beco m es im paired  at o r 
b e lo w  a lcoho l c o n cen tra tio n  lev e ls  o f  0 .08 ; how ev er, on ly  a 
few  o f  the s tu d ies  e x am in e d  A C  lev e ls  be lo w  0.05.

P s y c h o m o to r  S k ills : T ask s re q u ir in g  sk illed  m o to r 
p e rfo rm an c e  and  co o rd in a tio n  (ta sk s  co m b in in g  stead iness
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T h e  m a j o r i t y  o f  
l a b o r a t o r y  s t u d i e s  o f  
a l c o h o l  a n d  d r i v i n g  
r e l a t e d  s k i l l s  c o n c l u d e  
t h a t  m o s t  d r i v i n g  
r e l a t e d  s k i l l s  b e c o m e  
s i g n i f i c a n t l y  i m p a i r e d  
a t  A C  l e v e l s  b e l o w  0 . 0 8 .

S o m e  c r i t i c a l  s k i l l s ,  
i n c l u d i n g  t r a c k i n g  
a b i l i t y ,  r e a c t i o n  t i m e ,  
s k i l l e d  p s y c h o m o t o r  
t a s k s ,  a n d  o (  j l a r m o t o r  
c o n t r o l  b e c o m e  
i m p a i r e d  a t  A C  l e v e l s  
a t  o r  b e l o w  0 . 0 5 .

o r c o o rd in a tio n  m e a su re s  w ith  sp eed  an d  accu racy  tasks) are 
m ore  like ly  to beco m e im paired  at lo w er a lcohol 
co n cen tra tion  lev e ls  than  o th er p sy ch o m o to r tasks. S k illed  
p sy ch o m o to r task s o ften  beco m e im p a ired  at 0 .05  A C , w hile  
p sy ch o m o to r task s req u irin g  less skill b eco m e  im paired  at 
h ig h er levels.

V isu a l F u n c t io n s :  O cu la rm o to r c o n tro l, w h ich  refers to  the 
contro l o f  eye m o v em e n t, ten d s to  beco m e im paired  at 
a lcoho l c o n c en tra tio n  leve ls o f  0 .05  o r  less. O th e r v isual 
func tion s, in c lu d in g  g la re  reco v e ry , v isua l acu ity , and 
flicker fusio n , do n o t ap p e a r im paired  a t low  o r m o dera te  
A C  levels.

R e a c tio n  T im e : C o m p lex  reac tion  tim e (i.e., inv o lv ing  a 
cho ice  decis ion ) b e co m es im paired  at lo w er a lcoho l 
c o n cen tra tio n  leve ls than  s im p le  reac tio n  tim e (i.e , w ith  no 
cho ice  inv o lved ). In g en era l, reac tio n  tim e  is n o t as 
sensitive  to  low  A C  levels as o th e r  typ es o f  d riv ing  skills.
A n ex cep tio n  to th is  f in d in g  o ccu rs  w hen  accu racy  is 
considered . M o st s tu d ie s  in c lu d in g  a m easu re  o f  accu racy  
find that co m p lex  reac tio n  tim es can  beco m e im paired  at 
A C  levels o f  0 .03  to  0 .04 ; in con trast, s im p le  reac tion  tim es 
a p p ear to  b eco m e  im p a ired  at 0 .0 4  or m ore . S tud ies not 
tak in g  accu racy  in to  acco u n t find  that reac tion  tim es 
beco m e im p a ired  a t o r above  0 .10  A C .

C o n c e n tra te d  A t te n t io n :  C o n cen tra ted  a tten tio n , 
m easu red  by  fixa tio n  in a v isua l fie ld  and  p e riphera l v is ion , 
ap p ears  to  be the d riv in g  re la ted  skill le a s t im pa ired  by 
a lcoho l. N o  s tu d y  in c lu d ed  in the rev iew  found im pairm en t 
be lo w  0.05 A C  an d  m o st d id  no t find im p a irm en t below  
0.08  A C .

P e rc e p tio n :  M ost s tu d ies  find  little  im p a irm en t o f  
percep tio n  be low  0 .08  A C . T y p ica lly , m easu res o f  
p ercep tio n  in c lu d e  the  d is tr ib u tio n  in sp ace  o f  ey e  fixa tio ns 
and the  d u ra tio n  o f  f ixa tio n .

D riv in g  (in  a s im u la to r  o r  on  r o a d  d r iv in g ) :  T he  find ings 
from  s tu d ies  em p lo y in g  d riv in g  s im u la to rs  vary  
co n sid erab ly ; m u ch  o f  th is varia tio n  s tem s from  the 
d iv ersity  o f  behav io ra l d em an d s im p o sed  by the d riv ing  
tasks. S om e stu d ie s  find  tha t a lcoho l co n cen tra tio n s as low  
as 0 .03  p ro d u ce  s ig n if ic an t im p airm en t o f  d river 
perfo rm an ce . M o st s tu d ies  find th a t A C  levels o f  0 .08 or 
low er im pair a d riv e r 's  accu racy  o f  s tee ring , b rak ing , speed  
co n tro l, lane track ing , g e a r  chan g ing , and  ju d g em e n ts  o f  
speed  and d is tan ce  in the d riv in g  situa tion .
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T he  m ajo rity  o f  la b o ra to ry  s tu d ie s  o f  a lcoho l and  d riv in g  re la ted  
sk ills  conc lude  th a t m o st, b u t n o t a ll, d riv in g  re la ted  sk ills 
beco m e sign ifican tly  im p a ired  at a lcoho l co n cen tra tio n  levels 
be low  0.08. S om e c ritica l sk ills  -- in c lu d in g  reac tio n  tim e, 
track ing  ab ility , sk illed  p sy ch o m o to r tasks, and  ocu la rm o to r 
con tro l — beco m e im p a ired  a t A C  levels at o r  be lo w  0.05.

Table 5
Alcohol Concentration Level at which Various 
______ Driving Skills Become Impaired______

D riv ing  R ela ted  Skill
A C  L evel at w hich  
Skill is Im paired

C om plex  R eac tio n  T im e 0 .03

S im ple R eac tio n  T im e 0 .04

T rack in g
Skilled  P sy c h o m o to r T asks 
O cu la rm o to r C on tro l

0.05

D iv ided  A tten tio n  
In fo rm ation  P ro cessin g  
D riv in g  R ela ted  T asks 

(steering, braking, speed 
control, lane tracking, 
gear changing, judgem ents 
o f  speed and distance)

0 .08

C o n cen tra ted  A tten tio n  
P ercep tion

0 .0 9  to  0 .10

'  Source: NHTSA review of published findings.

H ouse  R esearch  D epartm en t

House Research Department
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A f t e r  c o n t r o l l i n g  f o r  
d r i n k i n g  f r e q u e n c y ,  
t h e i r  a n a l y s i s  r e v e a l e d  
t h a t  c r a s h  r i s k  a m o n g  
a l l  d r i v e r s  w i t h  a l c o h o l  
c o n c e n t r a t i o n  l e v e l s  o f  
0 . 0 8  o r  h i g h e r  w a s  1 7 5  
t i m e s  g r e a t e r  t h a n  n o n  
d r i n k i n g  d r i v e r s .

D r i v e r s  w  h o  d r a n k  o n l y  
y e a r l y  w  e r e  a t  t h e  
g r e a t e s t  r i s k  o f  b e i n g  
i n v o l v e d  i n  a  c r a s h .  A t  
0 . 0 8  A C ,  y e a r l y  
d r i n k e r s  w e r e  n e a r l y  
1 , 0 0 0  t i m e s  m o r e  l i k e l y  
t o  b e  i n v o l v e d  i n  a  
c r a s h ,  c o m p a r e d  t o  
s o b e r  y e a r l y  d r i n k e r s .

E p i d e m i o l o g i c a l  S t u d i e s

E p id em io lo g y  is the  s tu d y  o f  th e  o ccu rren ce  o f  a phen o m en o n  
a m o n g  na tu ra lly  o ccu rrin g  su b p o p u la tio n s . M an y  
e p id em io lo g ica l stud ies em p lo y  tra ffic  a cc id e n t data  to  ex am in e  
the  re la tio n sh ip  b e tw e en  a lco h o l c o n c en tra tio n  levels and 
acc id e n t risk . A  recen t and  n o tab le  s tu d y  o f  th is re la tio n sh ip , 
c o n d u c ted  by  Z ad o r,31 ex am in es  the  a lco h o l c o n cen tra tio n  leve ls 
o f  d rivers k illed  in  s in g le  v eh ic le  c ra sh es to  d e te rm in e  the 
re la tiv e  risk  o f  d ea th  a cc o m p an y in g  d iffe re n t a lcoho l 
c o n cen tra tio n  leve ls. A c co rd in g  to  Z ad o r, the  risk  o f  being  
k illed  in  a s ing le  veh ic le  crash  re la tiv e  to  d riv e rs  w ho had  no t 
b een  d rin k in g  is 11 tim es g rea te r fo r d riv e rs  w ith  a lcohol 
co n cen tra tio n s b e tw een  0 .05  and  0 .09 , 48  tim es g rea te r for 
d riv e rs  w ith  A C  leve ls b e tw e en  0 .1 0  and  0 .14 , and  380  tim es 
g rea te r fo r d rivers w ith  A C  lev e ls  o f  0 .15  o r m ore . Z a d o r a lso  
fo u n d  th a t at co m p arab le  A C  lev e ls  th e  fa ta lity  risk  is g rea te r 
a m o n g  fem ales and  d rivers u n d er the ag e  o f  2 0  years w hen  
co m p ared  to  m a les  and  d riv e rs  o v e r 20  y ears  o f  age. T he  resu lts  
o f  Z ad o r 's  research  su g g es t th a t d riv e r  fa ta lity  risk  inc reases 
co n sid erab ly  a t a lcoho l c o n c en tra tio n s  as low  as 0 .05 , and  th is 
r isk  is even  h ig h e r a m o n g  certa in  p o p u la tio n  su b g roups (T ab le  
6 ).

Table 6
Fatality Risk for Drivers in Single Vehicle Crashes 

At Various Alcohol Concentration Levels: 
Relative to Non-Drinking Drivers

A C  L evel F a ta lity  R isk

0 .05-0 .09 11 tim es g rea te r

0 .10-0 .14 48  tim es g rea te r

0 . i5  o r  h ig h er 38 0  tim es g rea te r

" Source: Zador study, 1991.

H ouse  R esea rch  D ep artm en t
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I n  s u m ,  t h e  m a j o r i t y  o f  
l a b o r a t o r y  s t u d i e s  a n d  
e p i d e m i o l o g i c a l  
a n a l y s e s  c o n c l u d e  t h a t  
t h e  i m p a i r m e n t  o f  
d r i v i n g  a b i l i t y  o f t e n  
b e g i n s  a t  l o w  a l c o h o l  
c o n c e n t r a t i o n  l e v e l s  
a n d  i n c r e a s e s  m a r k e d l y  
a s  t h e  l e v e l  o f  a l c o h o l  
c o n c e n t r a t i o n  
i n c r e a s e s .

H o w e v e r ,  r e s e a r c h  d o e s  
n o t  r e v e ? 1 a n  a l c o h o l  
c o n c e n t r a t i o n  
" t h r e s h o l d "  a t  w h i c h  
t h e  i m p a i r m e n t  o f  
d r i v i n g  r e l a t e d  s k i l l s  
b e g i n s  o r  b e l o w  w h i c h  
n o  i m p a i r m e n t  i s  
f o u n d .

A ddition al ep id em io lo g ica l stud ies c o rro b o ra te  Z a d o r 's  findings. 
A  rean a ly s is  o f  d a ta  first e v alu a ted  in  o n e  o f  the  e a rlies t s tud ies 
o f  th is k ind , the G ran d  R ap ids s tu d y ,32 rev ea le d  d ram atic  
in creases  in  crash  risk  acco m p an y in g  h ig h e r  a lco h o l 
c o n cen tra tio n  leve ls as w ell as in c reased  r isk  am o n g  subgroups 
o f  d riv ers .33 A fte r co n tro llin g  fo r  d rin k in g  frequency , the  
an a ly sis  rev ea led  tha t c rash  risk  a m o n g  all d riv e rs  w ith  a lcohol 
c o n cen tra tio n  leve ls o f  0 .08  o r h ig h e r  w as at least 175 tim es 
g rea te r than non d rink ing  d rivers. D riv e rs  w ho d rank  th ree  tim es 
a w eek  had the  lo w est c rash  risk  a t 0 .08  A C ; n ev e rth e less , 
c o m p ared  to  th e ir  so b er c o u n te rp a rts , th e se  d riv e rs  still w ere  
a p p ro x im ate ly  125 tim es m o re  like ly  to  be  in v o lv ed  in a crash. 
D rivers w ho d rank  on ly  y early  w ere , w h en  d rin k in g , at the  
g rea te st r isk  o f  be in g  inv o lved  in a c rash ; at 0 .08  A C , y early  
d rin k ers  w ere  n early  1 ,000 tim es m o re  like ly  to  be  inv o lved  in a 
c rash , com pared  to  so b e r y early  d rin k ers .

S u m m a r y  o f  t h e  E m p i r i c a l  R e s e a r c h

In sum , the m ajo rity  o f  lab o ra to ry  s tu d ie s  and  ep idem io log ica l 
an aly ses conclude  that the  im p airm en t o f  d riv in g  ab ility  often  
beg in s at low  a lcoho l c o n cen tra tio n  leve ls and increases 
m ark ed ly  as the level o f  a lcoho l c o n c en tra tio n  increases. 
H ow ever, research  does n o t rev ea l an a lco h o l co n cen tra tio n  
" th resho ld" at w h ich  the  im p a irm en t o f  d riv in g  re la ted  sk ills 
beg in s  o r be low  w h ich  no  im p a irm en t is fo u n d .34 T he  find ings 
from  labora to ry  stud ies ind icate  th a t so m e  d riv in g  re la ted  sk ills 
beco m e s ign ifican tly  im paired  at A C  lev e ls  as low  as 0 .03  w hile 
o th e r sk ills  are re la tiv e ly  u n im p a ired  at A C  leve ls o f  0 .08  or 
m ore.

A dd itio n ally , a lcohol c o n su m p tio n  does n o t im p a ir the  d riv ing  
ab ility  o f  all d rivers un ifo rm ly . V a riab le s  su ch  as age, gender, 
and  d riv ing  experience  a p p ear to  m e d ia te  the  e ffe c t o f  a lcoho l 
co n cen tra tio n  level on d riv in g  ab ility ; c o n se q u e n tly , as little  as 
one  drink  m ay  im p a ir the d riv ing  re la ted  sk ills  o f  som e d rivers 
w h ile  the  sk ills  o f  o th ers m ay  ap p ea r re la tiv e ly  u n a ffe c te d  by 
su ch  low  doses. A  few  recen t s tu d ie s  a lso  su g g est tha t som e 
d riv in g  related  sk ills  are m o re  im p a ired  w hen  a lcoho l 
c o n cen tra tio n  leve ls are  in c reasin g  th an  w h en  A C  lev e ls  are  
d ecreas in g  re la tive  to  the  peak  A C  re a c h e d .35 D esp ite  these  
cav ea ts , m any  resea rch e rs  c ite  0 .05  A C  level as the  po in t above 
w h ich  m ost sk ills and  m o st d rivers sh o w  s ig n s o f  im pairm ent.
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Would It Be Difficult to Detect Drivers 
Between 0.08 and 0.10 AC?

FJ L - J  n fo rcem en t o f  a lco h o l co n c en tra tio n  lim its  depends 
p rim arily  upo n  o b serv a tio n s o f  d e v ian t d riv in g , in d ica tin g  to an 
o ff ic e r  tha t a d riv e r m ig h t be  im p a ired . T h e se  o b serv a tio n s  form  
the basis  o f  the  rea so n ab le  su sp ic io n  th a t p o lic e  o ffice rs  are 
req u ired  to have  to  sto p  a veh ic le . H o w ev er, so m e  d rivers do 
n o t ex h ib it these  cues at lo w e r A C  levels, m a k in g  p o lice  stops o f  
d riv e rs  w ith  low er A C  lev e ls  u n lik e ly 36 a n d , in  fac t, p o ten tia lly  
u n law fu l.37

E n f o r c e m e n t  o f  a l c o h o l  
c o n c e n t r a t i o n  l i m i t s  
d e p e n d s  p r i m a r i l y  
u p o n  o b s e r v a t i o n s  o f  
d e v i a n t  d r i v i n g .  
H o w e v e r ,  s o m e  d r i v e r s  
d o  n o t  e x h i b i t  t h e s e  
c u e s  a t  l o w e r  A C  l e v e l s ,  
m a k i n g  p o l i c e  s t o p s  o f  
d r i v e r s  w i t h  l o w e r  A C  
l e v e l s  u n l i k e l y .

A cru d e  estim ate  o f  the  lik e lih o o d  o f  d e te c tin g  d riv e rs  w ith  low  
a lco h o l co n cen tra tio n  leve ls can  be  d e riv ed  fro m  d ie  n u m b e r o f  
a lco h o l co n ten t rep o rts  b e in g  filed  b y  M in n e so ta  law  
e n fo rcem en t o fficers. O ffice rs  a re  req u ired  to  file  an  alcohol 
co n ten t rep o rt fo r each  d riv e r  s to p p ed  and  ad m in is te red  a 
p re lim in a ry  breath  te st (P B T ), and  found  to  h a v e  a n  A C  level 
ju s t  u n d er the  legal lim it (i.e ., b e tw e en  0 .0 7  an d  0 .09 ). In 1992, 
M in n eso ta  law  e n fo rc em e n t o ffice rs  f iled  1 ,205 a lco h o l content 
rep o rts.

F o r severa l reaso n s, th is n u m b e r is  an  in e x a c t es tim a te  o f  the  
ab ility  to  d e tec t d riv e rs  w ith  a lco h o l c o n c e n tra tio n  levels 
b e tw een  0.08 and 0 .10 . F irs t, it in c lu d es  an  a lco h o l 
co n cen tra tio n  level (i.e. 0 .0 7 ) tha t w o u ld  n o t be  a ffec ted  by  a 
red u c tio n  in the  s tan d ard  to  0 .08 . S eco n d , o ff ic e rs  are  not 
n ecessarily  m o tiv a ted  to  d e te c t d riv e rs  w ith  A C s in  the 0 .07  to 
0 .09  ran ge, since  tho se  A C  leve ls a re  le ss  th a n  the  cu rren t p e r se 
level. F ina lly , the  accu racy  o f  th is  n u m b e r  is i t s e l f  uncerta in . 
P o lice  o fficers  are  m a n d a ted  to  su b m it a lco h o l c o n ten t reports  to 
the  D ep artm en t o f  P u b lic  S afe ty , b u t it is n o t k n o w n  how  
c o n sis ten tly  they  co m p ly  w ith  th is  m an d a te . S till, th is n u m b er is 
fa irly  sm all re la tive  to  the  ro u g h ly  3 5 ,0 0 0  d rin k in g  d riv ing  
a rre s ts  m ade annua lly , su p p o rtin g  th e  b e lie f  th a t d riv e rs  w ith  
low  a lcoho l c o n cen tra tio n  lev e ls  a re  d iff icu lt to  de tect.
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Would Current Alcohol Measurement Techniques Work 
with a 0.08 Limit?

T h e  e x p e r i e n c e  o f  
C a l i f o r n i a  l a w  
e n f o r c e m e n t  o f f i c i a l s  
f o l l o w i n g  t h e  
i m p l e m e n t a t i o n  o f  t h e  
0 . 0 8  s t a n d a r d  s u g g e s t s  
t h a t  l a w  e n f o r c e m e n t  
a g e n c i e s  c a n  a d a p t  t o  
t h i s  l o w e r  s t a n d a r d  
w i t h  m i n i m a l  c h a n g e s .

PB T  refers to a 
p re lim in a ry  b rea th  
testing  device. About the 
size o f  a pocket radio, a 
PB T is used to measure a 
DWI suspect's alcohol 
concentration level at the 
roadside. A driver failing 
the PB T test is typically 
arrested, taken to the 
police station, and given 
an cvidcntiary-quality test 
using the In tox ilyzer, a 
considerably more 
sophisticated breath 
testing device.

Ov y nnee  a su sp ec ted  d rin k in g  d riv e r  is s to p p ed , po lice  
o fficers re ly  h e av ily  on  th e  s tan d ard  fie ld  so b rie ty  test (S F S T ) to  
deve lop  p robab le  cau se  to  a rre st an  im paired  d riv e r  and  conduct 
a p re lim in a ry  b rea th  test. T he  S F S T  cu rren tly  u sed  by  o fficers is 
desig ned  to  d e tec t a lco h o l c o n cen tra tio n  leve ls o f  0 .10  o r  m ore. 
T hus, new  p ro ced u res o r tech n iq u es  m u st be d ev e lo p ed  i f  
o fficers  are to  d e tec t A C  leve ls as low  as 0 .0 8 .38

T he  experience  o f  C a lifo rn ia  law  e n fo rcem en t o ffic ia ls  
fo llo w ing  the  im p le m e n ta tio n  o f  the  0 .08  stand ard  sug gests  that 
law  enfo rcem en t a g en c ie s  can  ad ap t to th is lo w er stan d ard  w ith 
m in im al changes. T he  p rim ary  m o d ifica tio n  th a t occu rred  in 
C alifo rn ia  w as a n ew  sc o rin g  sys tem  fo r the  SFST . Som e 
C alifo rn ia  o ffice rs  a lso  req u ired  tra in in g  to  reco g n ize  the subtle  
ind ications o f  a lco h o l im p a irm en t.39

A lterna tives to  m o d ifica tio n s  in the  S F S T  inc lu de  the  use  o f  
p assiv e  a lcoho l se n so rs  o r  g re a te r  use  o f  PB T s; bo th  o f  these  
a lte rna tives w ould  req u ire  ad d itio n a l o r  m o d ified  e q u ip m en t and 
tra in in g  p roced ures. N e a rly  all M in n eso ta  law  en fo rcem en t 
ag en cies  cu rren tly  p o sse ss  o r  h ave  access  to  P B T  dev ices. M ost 
o f  these  dev ices em p lo y  a se t o f  co lo red  ligh ts to  in d ica te  
w h e th e r or no t a d riv e r 's  a lco h o l co n cen tra tio n  level is beyond 
the  legal lim it. C u rre n tly , P B T  dev ices are  ca lib ra ted  to  detect 
th ree  ranges o f  a lco h o l co n cen tra tio n  levels: 0 .003  to 0 055 , 
0 .056  to  0 .110 , and  0.111 and  b ey o n d .-'0 D rivers w ith  a lcohol 
co n cen tra tio n s in th e  last c a teg o ry  "fail" the  P B T  and  are  
a rrested  and d e ta in ed  fo r  an  e v id e n tia ry  a lcoho l c o n cen tra tio n  
test using  a m ore  so p h is tic a te d  testing  instrum en t, the  
In tox ilyzer.

A cco rd in g  to  the M in n e so ta  B ureau  o f  C rim inal A p p reh en sio n  
(B C A ), P B T  dev ices  can  be reca lib ra ted  to  d e tect lo w er a lcohol 
concen tra tion  levels. H ow ever, such  reca lib ra tio n  w ould  
consum e som e tim e  o f  B C A  tech n ic ian s and  incu r som e 
m o netary  costs  as w ell.

C u rren t e v id en tiary  b rea th  te stin g  dev ices accu ra te ly  m easure  
a lcoho l co n cen tra tio n  leve ls to  as low  as 0 .0 0 1 .41 T h u s , law  
e n fo rcem en t ag en c ies  w o u ld  n o t n eed  to  change  the  m e th o d s  
em ployed  to d e te rm in e  a lcoho l co n cen tra tio n  leve ls a fte r  a 
d riv e r  is a rrested .
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Are Existing Enforcement and Court Resources Sufficient to 
__________________Implement 0.08?__________________

O p p o n e n t s  o f  t h e  0 . 0 8  
p e r  s e  l e v e l  m a i n t a i n  
t h a t  i t  w o u l d  i n c r e a s e  
t h e  n u m b e r  o f  D W I  
a r r e s t s  a n d  f l o o d  a n  
a l r e a d y  o v e r b u r d e n e d  
c o u r t  s y s t e m  w i t h  n e w  
c a s e s .  T h e y  c o n t e n d  
t h a t  t h i s  w o u l d  r e s u l t  i n  
a n  i n c r e a s e d  l i k e l i h o o d  
t h a t  s o m e  m o r e -  
d a n g e r o u s  o f f e n d e r s  
w o u l d  g o  u n p u n i s h e d ,  
t h e r e b y  d i m i n i s h i n g  t h e  
d e t e r r e n t  e f f e c t  o f  t h e  
p e r  s e  l a w .

T h e  M i n n e s o t a  
D e p a r t m e n t  o f  F i n a n c e  
a n t i c i p a t e s  t h a t  a  
c h a n g e  t o  0 . 0 8  i n  
M i n n e s o t a  w o u l d  r e s u l t  
i n  a n  a d d i t i o n a l  1 , 5 0 0  
a l c o h o l - r e l a t e d  d r i v i n g  
c o n v i c t i o n s  a n n u a l l y ,  o r  
a  f o u r  p e r c e n t  i n c r e a s e .

hose opposed  to the  0 .08  p e r  se leve l con tend  tha t a 
re trac tion  in the a lcoho l c o n c en tra tio n  s tan d ard  w ou ld  h ave  an 
ad v erse  effect on the law  e n fo rc e m e n t and  cou rt system s. T hey  
p o s it that low ering  the p e r  se level to 0 .0 8  w ou ld  increase  the 
n u m b er o f  D W I arrests  and  flood  an  a lrea d y  ov erb u rd en ed  court 
sy s tem  w ith  new  cases.42 T h e y  c o n te n d  th a t, un less there  is a 
co n cu rren t increase  in reso u rce s , m an y  a p p reh en d ed  D W I 
suspects w ould  no t be p ro se c u te d  o r  the  c h arg es a g a in st them  
w ou ld  be p lea  bargained  to  a le sse r  c h arg e  than  D W I; th is w ould  
re su lt in an  increased  lik e lih o o d  th a t so m e  o f  the m ore 
dangerous offend ers w ou ld  go u n p u n ish ed  thereb y  d im in ish ing  
the  d e te rren t e ffec t o f  the  p e r  se  law .

In con trast, p ropon en ts o f  lo w er p e r  se  lev e ls  su g g est tha t, w hile 
tigh ten ing  the lim it w ou ld  resu lt in  som e in crease  in a rrests  and 
p ro secu tio n s -- a t least in itia lly  an d  un til the  pub lic  adap ts to  the 
tig h te r standard  — such  an  in c rease  p ro b a b ly  w ould  not be so 
dram atic  as to  o v erbu rden  the  sy s tem . T h e ir  ra tiona le  is that 
since  o fficers g enera lly  m u st re ly  on d ev ian t d riv in g  as an 
in d ica to r o f  alcohol im p a irm en t and  s in ce  there  are  genera lly  
few er observab le  signs o f  im p a irm e n t at lo w e r a lcohol 
co n cen tra tio n  leve ls, the  n u m b e r o f  ad d itio n a l a rrests  w ou ld  not 
be great. S upport fo r th is p re m ise  is g en e ra ted  by  data on  the 
A C  levels o f  persons a rrested  fo r  d riv in g  w hile  in tox ica ted . In 
M inneso ta , the average  A C  level o f  d riv e rs  ap p reh en d ed  fo r 
d riv ing  w hile  in tox ica ted  is b e tw een  0 .15  and  0.18.

T he  C alifo rn ia  study  rev ea led  tha t m isd e m e a n o r D W I arrests 
inc reased  11.1 p e rcen t in C a lifo rn ia  fo llo w in g  adop tion  o f  the 
0 .08  per se  level. H o w ev er, w h e th e r  th is inc rease  w as due to the 
chan ge  to the  0.08 lim it o r to  so m e  o th er fac to r is d ifficu lt to 
d iscern , since  the s im u ltan eo u s  in c rease  in  adu lt m isdem eanor 
a rrests  o f  all types w as n e a rly  tw o  p e rcen tag e  po in ts g rea te r than 
th a t for m isd em ean o r D W Is. F u rth e rm o re , the  inc rease  in 
m isd em ean o r D W I a rrests varied  g rea tly  b y  ju risd ic tio n  -  from  
a low  o f  2%  to a h ig h  o f  39%  fo r the  12 ju r isd ic tio n s  exam ined . 
T hus , w hile  som e in crease  in  D W I a rre s ts  in M inneso ta  could  be 
expected  fo llo w in g  ad o p tio n  o f  the  0 .08  p e r  se  leve l, it is 
d ifficu lt to  p red ic t the  am o u n t o f  inc rease .

In its bill analy sis  fo r the  1993 le g is la tiv e  session , the M inneso ta  
D epartm en t o f  F inance  e s tim a ted  th a t a ch an g e  to the  0 .08  p er se 
level in M inneso ta  w ould  resu lt in  an  add itiona l 1,500 a lcohol- 
re la ted  d riv ing  con v ic tio n s an n u a lly , o r a fou r p ercen t increase.
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I n  C a l i f o r n i a ,  t h e  m a i n  
i m p a c t  o n  t h e  c o u r t  
s y s t e m  o f  t h e  c h a n g e  t o  
t h e  0 . 0 8  s t a n d a r d  w a s  
o n  p r o s e c u t o r s '  
d e c i s i o n s  t o  f i l e  
c h a r g e s .  I t  a p p e a r s  t o  
h a v e  i n c r e a s e d  t h e  
c e r t a i n t y  o f  p r o s e c u t i o n  
f o r  D W I  a t  l o w e r  
a l c o h o l  c o n c e n t r a t i o n  
l e v e l s .

G iv en  the  lim ited  e x p e rien c e  o f  o th e r s ta te s , su ch  estim ation  
ap p ears  to  be la rge ly  e d u ca ted  g u essw o rk .

T he  actual resu lt m ig h t d ep en d  in p a rt on  the  p e rce iv e d  in ten t o f  
the  chan ge  to the  0 .08  p e r  se  level. T h e  C a lifo rn ia  s tu d y  noted  
tha t at least som e law  e n fo rc e m e n t a g en c ies  p e rce iv ed  the new
0.08  p e r  se  p o lic y  as s ig n a llin g  in c rea se d  soc ia l d isap p ro val o f  
d rin k in g  d riv ing , w h ich  en co u rag e d  th e m  to s tep  up th e ir  
en fo rcem en t a c tiv ities  in  v a rio u s  w ay s, thu s p o ss ib ly  exp la in ing  
the  la rger inc reases in  som e ju r is d ic tio n s . S uch  effo rts  are likely  
to  be s e lf  lim iting  -- i.e ., w hen  e n fo rc e m e n t and  cou rt resource  
lim its are  en co u n te red , the  s tep p ed  up e n fo rc e m e n t is likely  to 
be  re ined  in. A ny  c h an g e  in D W I a rre s ts  is a lso  lik e ly  to  depend 
upo n  the deg ree  o f  g en era l p u b lic  a cc e p ta n ce  o f  the  tig h te r  p e r  
se  lim it, a s  w ell as the  ex ten t o f  e v en tu a l a d ap ta tio n  to  the  low er 
legal lim it by the  d rin k in g  d riv in g  p u b lic .

It is a lso  d ifficu lt to  p red ic t w h e th e r  the  lik e ly  in c rease  in D W I 
c ases  w ould  o v e rlo ad  the  co u rt sy s tem . C a lifo rn ia 's  experience  
su g g es ts  it w ou ld  not. E v a lu a tio n  o f  C a lifo rn ia 's  cou rt records 
sh o w ed  no  s ig n ifican t c h an g es  in the  fo llo w in g  m easu res 
fo llo w in g  the im p lem en ta tio n  o f  the  tig h te r  stan d ard : the 
p ro p o rtio n s o f  D W I a rre s tees  p le a d in g  g u ilty  (95  percen t) versus 
req u es tin g  ju ry  tria ls , c o n v ic tio n s , a p p e a ls , and  sen tenc ing  
p a tte rn s  by  ju d g e s  (s in ce  C a lifo rn ia  ju d g e s , the  rep o rt no tes, 
ty p ica lly  sim p ly  im pose  the m a n d a to ry  m in im u m  sen tence  for 
D W I). T he  s tu d y  a lso  fo u n d  no s ig n if ic a n t in c rease  in ja il 
overcrow d ing .

T h e  C alifo rn ia  s tu d y  fo u n d  that the  m a in  im p act on the  court 
sys tem  w as on p ro se c u to rs  and  th e ir  d e c is io n s  to  file charges. 
P rio r  to the  law  ch an g e , p ro se c u to rs  w e r"  H u c ta n t  to  p rosecu te  
c ases  as D W I in w hich  ch em ica l te sts  sh o w ed  the  d river's  
a lcoho l c o n cen tra tio n  level w as at o r  ju s t  a b 'w e  0 .10 . T yp ica lly , 
d riv e rs  a rrested  fo r D W I w ith  A C  leve ls o f  0 .12  o r 0 .13 and 
b e lo w  w ere  ch arg ed  w ith  the  le s se r  o ffen se  o f  reck less  driving. 
R ed u c tio n  o f  the  lim it to  0 .08  led  to  the lo w e rin g  o f  th is  po in t at 
w h ich  D W I charges w ere  su b stitu te d  w ith  le sse r ch arg es to 
a p p ro x im ate ly  0 .1 0  A C . T hus , th e  a d o p tio n  o f  the  0 .08  standard  
in C alifo rn ia  ap p ears  to have  in c reased  the  c e rta in ty  o f  
p ro secu tio n  for D W I a t lo w e r a lco h o l co n c en tra tio n  leve ls.4-’
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Would a 0.08 Limit Divert Enforcement Resources?

T- f i -

W o u l d  a  0 . 0 8  l i m i t  
d i v e r t  e n f o r c e m e n t  
r e s o u r c e s  f r o m  m o r e  
s e r i o u s l y  i m p a i r e d  
d r i v e r s  o r  u n f a i r l y  
t a r g e t  s o c i a l  d r i n k e r s ?

R e c e n t  d a t a  o n  f a t a l  
t r a f f i c  a c c i d e n t s  s h o w s  
t h a t  t h e  m o s t  
d a n g e r o u s  d r i n k i n g  
d r i v e r s  a r e  t h o s e  w i t h  
a l c o h o l  c o n c e n t r a t i o n  
l e v e l s  e x c e e d i n g  0 . 1 0 .

P r o p o n e n t s  o f  t h e  0 . 0 8  
p e r  s e  l e v e l  a g r e e  t h a t  
e m p i r i c a l  e v i d e n c e  
s u g g e s t s  t h e  l e s s  
i m p a i r e d  " s o c i a l  
d r i n k e r "  i s  l e s s  
d a n g e r o u s  t h a n  t h e  
m o r e  i m p a i r e d  d r i v e r ,  
b u t  a s s e r t  t h a t  b o t h  a r e  
n e v e r t h e l e s s  d a n g e r o u s .

he c la im  by  o p p o n en ts  to  the  0 .08  p e r  se  lim it tha t a 
red uced  p e r  se  level w o u ld  a ffec t o n ly  the  least d an g ero u s 
d rin k in g  d rivers is d iff ic u lt to  assess  due  to  the  m u ltitu d e  o f  
w ays in w h ich  one m ay  d e te rm in e  w ho is a "dang erous"  driver. 
T he  opp o n en ts  p o s it that recen t da ta  on  fa ta l tra ffic  acc iden ts 
sho w s tha t the  m o st d an g e ro u s  d rin k in g  d rivers a re  tho se  w ith 
a lcohol c o n cen tra tio n  lev e ls  ex ceed in g  0 .10 . B o th  log ic  and  
da ta  tend to su p p o rt th is c la im . In 1991, 24 p e rcen t o f  all d rivers 
inv o lved  in  fatal c rash es n a tio n w id e  had  A C  leve ls o f  0 .1 0  or 
m ore , w h ile  o n ly  7 .2  p e rce n t had  lo w er p o s itiv e  a lcohol 
co n cen tra tio n  rea d in g s .44 In M in n eso ta , these  fig u res  w ere  21 
and  8 p ercen t, re sp ec tiv e ly .45 T hus, o f  d rin k in g  d rivers involved  
in  fatal c rashes, the  v ast m a jo rity  — ab o u t th ree-fo u rth s  — have 
A C  levels o f  0 .10  o r  n v 're .

P ro ponen ts o f  the  0 .08  p e r  se  level ag ree  tha t em p irica l ev idence 
sug gests the less im p a ired  "social d rin k er"  is less dan g ero u s than 
the m ore im paired  d river, b u t asse rt tha t bo th  are  n ev erth e less  
dangerous. B oth  log ic  and  data su p p o rt th is c la im , as w ell. A s 
m en tioned  p rev io u s ly , m a n y  d riv ing  re la ted  sk ills  are 
s ig n ifican tly  im p a ired  at a lcoho l co n cen tra tio n  lev e ls  be tw een  
).05 and  0 .08 . F u rth e r, e p id em io lo g ica l s tu d ies  sho w  that 

d rivers w ith  A C  leve ls as lo w  as 0 .05  are  at co n sid erab ly  g reater 
risk  o f  be ing  inv o lved  in an  acc id e n t than  d rivers w ho  absta in  
from  a lcohol.

T o  the ex ten t that all im p a ired  d rivers -  w h e th e r above  o r ju s t 
be lo w  the cu rren t p e r  se  lim it — are  d an g e ro u s, it m atters 
som ew hat less w h ere  the  e n fo rc e m e n t focus w ou ld  be p laced  
u n d er the p o lic y  o f  a  0 .08  p e r se  level. N ev erth e le ss , g iv en  that 
the m o st se rio u s ly  im p a ired  d rivers are ind eed  m o re  dangerous, 
it is still a va lid  q u es tio n  to  ask  w h e th e r  e n fo rcem en t resou rces 
w ould  be sh ifted  fro m  th em  to th e  less se rio u s ly  im paired  
drivers.

A m o ng  e n fo rcem en t ag en c ies  genera lly , such  a re fo cu sin g  
w ould  seem  u n lik e ly , s in ce  p o lice  m ust still have p ro b ab le  cause 
to  de tect, ap p reh en d  and  a rre s t su sp ec ted  d rin k in g  d rivers and 
since , as has a lread y  been  reaso n ed , not m an y  d riv e rs  w ith  
alcohol co n cen tra tio n s  in the  0 .08  to  0 .10  ran ge  w o u ld  be easily  
de tec tab le  in genera l d riv in g  situa tion s. N ev erth e le ss , at 
en fo rcem en t c h eck p o in ts  -- i.e ., D W I ro ad b lo ck s — D W I arrests 
m igh t be ex p ected  to  in c lu d e  a h ig h er p ro p o rtio n  o f  d riv e rs  in 
the  0.08 to 0 .10  ran g e , s in ce  th a t e n fo rc e m e n t se ttin g  p rov ides 
m ore  op p o rtu n ity  fo r d e tec tio n  (e .g ., th ro u g h  sm ell) o f  the  m ore 
m arg ina lly  im p aired  d rivers. H ow ever, the re la tiv e ly  h igh  cost
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I t  s e e m s  u n l i k e l y  t h a t  
w i t h  a  c h a n g e  t o  0 . 0 8  
t h e r e  w o u l d  b e  a n y  
s i z e a b l e  s h i f t  o f  
e n f o r c e m e n t  r e s o u r c e s  
t o w a r d  t h e  l e s s  
i m p a i r e d  d r i v e r s .

and  d ifficu lty  o f  p ro p e rly  a d m in is te rin g  D W I ro ad b lo ck s resu lts 
in on ly  in frequen t use  o f  th is  e n fo rc e m e n t techi.'.que in 
M in n eso ta  and m o st o th e r  states.

F o r  p rosecu to rs an d  cou rts , on th e  o th er hand , su ch  refocusing  
c o u ld  becom e an u n in ten d ed  c o n se q u e n c e  o f  a chan ge  to 0.08, 
b u t on ly  should  th ey  hap p en  to  d ec id e  to  ac tu a lly  p rosecu te  m ost 
o f  de fend an ts w ith  A C  read in g s b e tw e en  0 .08  and  0.10, since 
defen d an ts  w ith  read in g s ju s t  a b o v e  any  legal lim it are m ore 
inc lined  to  con test th e ir  D W I ch arg e . T h is  consequence, 
how ever, a lso  seem s u n lik e ly  in  li^ h t o f  the  con tro l that 
p ro secu to rs  have in d e fin in g  the A C  level be low  w h ich  they 
ro u tin e ly  engage  in  charge  red u c tio n  th rou gh  p lea  bargain ing . 
T h e  C alifo rn ia  f in d in g  d iscu ssed  e a rlie r  su g g ests  th a t th is po in t 
w ill be low ered  u n d er a 0 .08  pe r se  level po licy  (p erhaps to 
a b o u t 0 .10  o r 0 .11), bu t it w ill s till exist. T hus, th e  likely  resu lt 
is tha t p rosecu to rs w ill be m o re  ab le  to ob tain  g u ilty  p leas for 
defend an ts in  the  ap p ro x im ate  ran g e  o f  0 .10  to  0 .13 , w ithou t 
b eco m in g  o v e rbu rdened  w ith  a c tu a lly  p ro secu tin g  D W I charges 
b a se d  on A C  read in g s in the  ap p ro x im ate  ran ge  o f  0 .08 to 0.10.



W h i l e  i t  s e e m s  
r e a s o n a b l e  t o  e x p e c t  
s o m e  d e c r e a s e  i n  
a l c o h o l - r e l a t e d  t r a f f i c  
c r a s h e s ,  i n j u r i e s  a n d  
f a t a l i t i e s  f r o m  a  c h a n g e  
t o  t h e  0 . 0 8  p e r  s e  l e v e l ,  
a n y  e s t i m a t e  o f  s u c h  
e f f e c t s  a t  t h i s  t i m e  m u s t  
b e  r e g a r d e d  a s  q u i t e  
t e n t a t i v e .

Ifl It is d ifficu lt to p re d ic t w h a t e ffec t a tig h te n in g  o f  the  
a lcoho l c o n cen tra tio n  s tan d a rd  w ou ld  have  on the  n u m b e r o f  
a lco h o l-re la ted  tra ffic  c ra sh es, in ju ries , a n d  fa ta litie s  in 
M inneso ta . In C a lifo rn ia , th e  red u c tio n  in  a lco h o l-re la ted  traffic  
fa ta litie s  fo llo w ing  im p le m e n ta tio n  in Ja n u ary , 1990 o f  the  0.08 
p e r  se  leve l w as estim ated  a t 12% .46 H o w ev er, as the  au thors o f  
the  C a lifo rn ia  study  no te , it is v ir tu a lly  im p o ss ib le  s ta tis tica lly  to  
ap p o rtio n  th a t e ffec t b e tw e en  1) th e  red u c tio n  in th e  p e r  se  level 
to  0 .08 , and  2) the im p le m e n ta tio n  o f  an a d m in istra tiv e  license 
rev o ca tio n  law  in tha t s ta le  ju s t  s ix  m o n th s la ter. T hey  note  that, 
d ue  to the  p u b lic ity  su rro u n d in g  the  s im u ltan eo u s leg is la tive  
ac tio n  on both  c o u n te rm easu res , p a rt o f  the  e stim a ted  fa ta lity  
red u c tio n  im pact m ay  a c tu a lly  be due to the  an tic ip a to ry  e ffect 
o f  the  adm in istra tiv e  license  rev o ca tio n  law . It is no tew o rth y  
th a t the  C alifo rn ia  s tu d y  fo u n d  no  co rresp o n d in g  red u c tio n  in 
n o n -a lco h o l-re la ted  fa ta litie s  in C a lifo rn ia , n o r  in a lcoho l-re la ted  
fa ta lities na tio nw ide .

T he  C alifo rn ia  s tu d y  a lso  an a ly z ed  a lco h o l-re la ted  crash  data 
and , ra th er su rp ris ing ly , fo u n d  so m e  in crease  in th is  m easu re  in 
tw o  o f  the  fo u r s tu d y  sites , th o u g h  n o t sta tew id e. T he  s tudy  
c o n v in c in g ly  notes, h o w e v e r, th a t the  m easu re  o f  a lcoho l- 
in v o lv em en t in the  case  o f  n o n -fa ta l c rash es is based  on the 
su b jec tiv e  ju d g m e n t o f  th e  a tte n d in g  o ffic e r  ra th er than  on 
a lcoho l c o n cen tra tio n  te s ts47 (as u sed  w ith  fatal c ra sh es48). It is 
qu ite  p o ssib le  that th e  law  i ts e lf  m a y  h ave  resu lted  in m ore 
co n sc ien tio u s rep o rtin g  o f  a lco h o l inv o lvem en t, th e reb y  
in v a lid a tin g  the use  o f  th is m easu re  fo r ev alu a tin g  the  actual 
im p ac t o f  the  law . T hus, th e  fin d in g  reg ard in g  a 12%  red u ctio n  
in a lco h o l-re la ted  fa ta litie s  in C a lifo rn ia  fo llo w in g  
im p lem en ta tio n  o f  the  0 .08  p e r  se  level co u ld  not be 
co rro b o ra ted  using  c rash  da ta . U n fo rtu n a te ly , it co u ld  no t be 
co iT oborated using  tra ffic  in ju ry  da ta  e ithe r, s ince  tha t da ta  w as 
in a form  th a t m ade it to ta lly  u n av a ilab le  fo r  use  in  the  
C a lifo rn ia  study.

C ritic s  o f  the  C alifo rn ia  s tu d y  take  issue  w ith  tha t study 's  
m e th o d o lo g y  and  find ings, and  c la im  th a t the  rep o rt o ffers no 
ev id en ce  to  link any  red u c tio n  in d rin k in g  d riv in g  deaths to  
C a lifo rn ia 's  0 .08 law .49 U sing  a d iffe ren t m eth o d o lo g y , the  A B I 
c la im s th a t a lco h o l-re la ted  fa ta litie s  in  C alifo rn ia  d ecreased  only  
6 .1%  in 1990, co m pared  to  a n a tio n w id e  d ecrease  o f  6 .3 % .50

In light o f  the  co n tro v e rsy  su rro u n d in g  the  find ings o f  the 
C a lifo rn ia  study , it seem s p ru d e n t to  be cau tious abou t
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g en era liz in g  its fa ta lity  im pacts  to  o th e -  s ta te s  and  situations. 
N ev erth e le ss , i f  one  w ere  to  g en e ra lize  fro m  C alifo rn ia 's  
experience , M in n eso ta  m ig h t ex p ec t an annual red u ctio n  o f  
p e rh ap s  6%  in the n u m b e r o f  a lco h o l-re la ted  tra ffic  fatalities 
fo llo w in g  the  im p lem en ta tio n  o f  the  0.08 s tan d ard . B ased  on 
1992 figures, th is tran sla te s  to  an  annua l sav in g s  o f  ro u g h ly  14 
liv es  and  a p p ro x im ate ly  $ 6 ,3 0 0 ,0 0 0  in  soc ia l costs  associa ted  
w ith  the  w ould-be  fa ta lities. O th e r h ea lth  and  c o st sav ings 
w ou ld  accrue  from  avo ided  in ju ries and p ro p e rty  dam age.
W h ile  it seem s reaso n ab le  to  ex p e c t som e d ecrease  in a lcoho l- 
re la ted  tra ffic  c rashes, in ju ries, and  fa ta litie s  w ith  a tigh ten ing  o f  
the  p e r  se level, an y  estim ate  o f  su ch  e ffec ts  a t th is  t ;m e m ust be 
reg ard ed  as quite  ten ta tiv e.
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Would Drivers Adapt to the 0.08 Limit by Drinking Less?

Pro p o n en ts  o f  the  m ore res tric tiv e  a lco h o l c o n cen tra tio n  
stan d ard  c la im  th a t the  in ten t o f  such  leg is la tio n  is  n o t to 
d ecrease  the  consum ption  o f  a lcoho l bu t to  d e c re ase  d riv ing  
w hile  im paired  and  to p re v en t tra ffic  acc id en ts , in ju ries, and 
fata lities.

P r o p o n e n t s  c l a i m  t h a t  
t h e  i n t e n t  o f  s u c h  
l e g i s l a t i o n  i s  n o t  t o  
d e c r e a s e  t h e  
c o n s u m p t i o n  o f  a l c o h o l  
b u t  t o  d e c r e a s e  d r i v i n g  
w h i l e  i m p a i r e d .

N e v e r t h e l e s s ,  i t  s e e m s  
l i k e l y  t h a t  t h e  s a l e  a n d  
c o n s u m p t i o n  o f  a l c o h o l  
a t  d r i n k i n g  
e s t a b l i s h m e n t s  a n d  
e v e n t s  t h a t  i n v o l v e  
s u b s e q u e n t  d r i v i n g  
w o u l d  i n  f a c t  d e c r e a s e .

N ev erth e le ss , it seem s p o ssib le  th a t a chan ge  to the  0 .08  p e r  se 
level w ou ld  resu lt in  som e d ecrease  in a lcoho l consu m p tio n , 
p a rticu la rly  at d rink ing  e s ta b lish m e n ts  and  ev en ts  th a t involve 
su b seq u en t driv ing . T he A B I vo ices th is co n cern , asse rtin g  that 
a chan ge  to  0.08 w ould  h av e  a d e v asta tin g  e ffec t on the 
h o sp ita lity  in d u s try / ' H ow ever, a v a ila b le  da ta  ap p ears  to  o ffer 
little  su p p o rt for th is  a sse rtio n .52

A s noted , C alifo rn ia 's  0 .08 leg is la tio n  becam e  e ffec tiv e  in 
Jan u ary , 1990. G iven  the s tro n g  p u b lic ity  and  h ig h  general 
aw aren ess o f  the law  chan ge am o n g  C alifo rn ian s , one  w ould  
e x p ec t any  su b seq u en t red u ctio n  in  a lco h o l c o n su m p tio n  to  be 
ra th e r  im m edia te . Indeed , a cc o rd in g  to  c o n su m p tio n  data 
p u b lish ed  by  the B ee r Institu te , p e r  cap ita  w ine  co n su m p tio n  in 
C alifo rn ia  d ecreased  by 6 .3 %  d u rin g  1990. H o w ev er, a c lo se r 
in spection  o f  the da ta  rev ea ls  that su ch  d e c re ase  is c o n sis ten t 
w ith  the d ow n w ard  trend  in  w ine  co n su m p tio n  in th a t state  
beg in n in g  in 1987 and co n tin u in g  to  the  p re sen t; in  fact the 
decrease  in  each o f  the tw o years p r io r  to  im p lem en ta tio n  o f  the 
0 .08  s tan d ard  exceeded  9% . T he sam e d a ta  so u rc e  rev ea ls that 
the  consum ption  o f  m alted  b ev e rag es (i.e ., beer) and  d is tilled  
sp irits  (i.e., liquor), w hich  a lso  had  been  d e c lin in g  in recen t 
y ears , ac tu a lly  increased  v e ry  s lig h tly  in 1990.

It m ay  be im portan t to  no te  tha t the  g rea te s t an n u a l decrease  in 
C a lifo rn ia 's  pe r cap ita  c o n su m p tio n  o f  m a lt b ev e rag es  (- 
6 .3% ), d is tilled  sp irits  (-1 4 .9 % ), an d  w ine  (-1 0 .5 % ) occu rred  in 
1991, the  second  y e a r  fo llo w in g  im p le m e n ta tio n  o f  the  0.08 
stand ard . It is reason ab le  to  ask  w h e th e r su c h  d ecreases m ight 
be due  to  a delayed  effect o f  the  law  ch an g e. It w ou ld  seem  
m o re  likely , how ever, that such  d ecreased  co n su m p tio n  w as due 
to  the  com bined  effects  o f  th e  fac to rs  d r iv in g  the lon g -term  
do w n w ard  trends coup led  w ith  a v e ry  s ig n if ic an t a lcoho l tax 
in crease  in C alifo rn ia , e ffec tiv e  Ju ly  15, 1 9 9 1 / 3

T he  in co n sis ten t and  w eak decline  in  C a lifo rn ia 's  a lcoho l 
c o n su m p tio n  levels fo llo w ing  the  c h an g e  to the  0 .08  stand ard  
in itia lly  seem s incong ru cn t w ith  the  12%  red u c tio n  in fatalities 
rep o rted  in the C alifo rn ia  s tu d y . H o w e v e r, th is  d isc rep an cy  
m ig h t be exp la ined  by an increase  in  the  p ro p o rtio n  o f  adu lts  
ch o o sin g  to  drink  in  the ir ho m e, ra th e r  th an  e lsew h ere , o r to  an
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T h e  A B I  c o n t e n d s  t h a t  
t h e  i m p a c t  o n  t h e  
h o s p i t a l i t y  i n d u s t r y  
w o u l d  b e  d e v a s t a t i n g ,  
b u t  t h e  d a t a  d o e s  n o t  
a p p e a r  t o  s u p p o r t  t h a t  
c l a i m .

inc rease  in the  u se  o f  d es ig n a ted  d riv e rs  to  av o id  d riv in g  after 
d rink ing . I f  such  b eh av io ra l ad ap ta tio n  has in  fac t occu rred , it 
m ig h t indeed resu lt in  som e loss o f  b u s in ess  to  the  se rv er 
in d u stry  w ith o u t a co n c o m itan t d ecrease  in  a lco h o l consum ption  
itse lf. S upporters o f  the  0 .0 8  s tan d ard  su g g es t th a t 
estab lish m en ts  tha t p ro m o te  the  "d es ig n a ted  d river"  concep t m ay 
be less affected , as m ig h t tho se  re s ta u ra n ts  and  b a rs  tha t serve 
food  and n o n -a lco h o lic  b ev e rag es  in  ad d itio n  to  a lcoho l. In 
g enera l, it seem s lik e ly  th a t tho se  b u s in e sse s  o ffe rin g  o th er 
p roduc ts , se rv ices , o r  e n te rta in m e n t b es id es  a lco h o l w ou ld  be 
less affected  th an  tho se  th a t o ffe r  o n ly  a lcoho l.
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Would the Public Accept the Lower Legal Limit?

O p p o n e n t s  o f  a  
r e d u c t i o n  i n  t h e  p e r  s e  
l e v e l  s u g g e s t  t h a t  t h e
0 . 1 0  s t a n d a r d  i s  t h e  
h i s t o r i c a l  s t a n d a r d  f o r  
i n t o x i c a t i o n  a n d  
c h a n g i n g  t h i s  s t a n d a r d  
w o u l d  b e  d i f f i c u l t .

P r o p o n e n t s  o f  t h e  0 . 0 8  
a l c o h o l  c o n c e n t r a t i o n  
l i m i t  a s s e r t  t h a t  t h e  
p u b l i c  i s  r e a d y  f o r  a  
t i g h t e n i n g  o f  t h e  p e r  s e  
s t a n d a r d .

I t  s e e m s  r e a s o n a b l e  t o  
e x p e c t  t h a t  t h e  p u b l i c ' s  
w i l l i n g n e s s  t o  a c c e p t  o r  
e m b r a c e  t h e  0 . 0 8  
s t a n d a r d  w o u l d  d e p e n d  
p r i m a r i l y  o n  w h e t h e r  
t h e y  v i e w  i t  a s  
a p p r o p r i a t e  a n d  
c o n t r i b u t i n g  t o  p u b l i c  
s a f e t y .

roponen ts o f  the 0 .08  a lco h o l c o n cen tra tio n  lim it assert that 
the pub lic  is ready  fo r  a tig h te n in g  o f  the  p e r  se  standard . T he 
lim ited  availab le  da ta  ap p ears  to su p p o rt th is claim . A  1988 
su rv ey  o f  the  M ich igan  p u b lic 's  a ttitu d es to w ard  various alcohol 
p o lic ies  found  that a m a jo rity  (55 p e rce n t)  o f  responden ts 
sup ports  a red uction  in the  p e r  se  level to 0 .05 , a low er and  m ore 
con troversia l lim it than  the  0 .08  s tan d a rd .54 T he prim ary  
w eakness o f  tha t study  in v o lv es the  g en e ra lizab ility  o f  its 
find ings; tha t is, since  the su rv e y  w as lim ited  to M ichigan  
residen ts, it is u nc lea r w h e th e r  the  fin d in g s app ly  m ore  broadly .

P ro ponen ts o f  the 0 .08  s tan d a rd  a lso  m a in ta in  that tigh ten ing  the 
stand ard  w ould  d raw  fu rth e r  a tten tio n  to the  seriousness o f  
d riv ing  w hile im paired  and  th u s w o u ld  enhance  the  m oral 
p roscrip tion  against d rin k in g  d riv in g .55 A  red u ctio n  in drink ing  
d riv ing  depends not o n ly  on  certa in , severe , and  sw ift 
p un ishm en t o f  o ffend ers b u t a lso  on  pub lic  aw aren ess o f  and 
a ttitudes tow ard  d rin k in g  an d  d riv in g . P ro p o n en ts  assert th a t the 
p ub lic  shou ld  be m ade  aw are  tha t a lcoho l degrades d riv ing  
perfo rm ance  at any  m easu rab le  lev e l, and th a t leg is la ting  a m ore 
restric tive  p e r  se s tan d ard  w ou ld  co n trib u te  to  educating  the  
pub lic  on the dangers o f  d rin k in g  an d  driv ing .

T hose  w ho oppose a red u c tio n  in the  p e r  se level sug gest that the 
0 .10  stand ard  is the h is to rica l s tan d a rd  fo r in tox ica tion  and 
chan g ing  th is stand ard  w o u ld  be d ifficu lt. S upporte rs o f  a 
reduced  pe r se level co u n te r  th is  a rg u m en t by  s ta ting  that the 
pub lic  has accep ted  severa l ch an g es  in  d rin k in g  d riv ing  law s 
over the last few  d ecades, in c lu d in g  the  p rev io u s red uction  in the 
stand ard  from  0.15 to  0 .10  A C .

M inneso tans have en th u s ia s tic a lly  em b raced  a b road  ran ge  o f  
restric tive  and pun itive  D W I law s and  c rackdow ns during  the 
past 15 years. It seem s rea so n ab le  to  ex p ec t that the  pub lic 's  
w illingn ess to accept or em b ra ce  the  0 .08  s tan d ard  w ould  
depend  p rim arily  on  w h e th e r  they  v ie w  it as app rop ria te  and 
con tribu ting  to  pub lic  sa fe ty ; tha t, in  tu rn , w ould  likely  depend 
on the ir be lie fs reg ard in g  w h e th e r  o r  no t d rivers a re  excessive ly  
im paired  and unsafe  at a lco h o l co n cen tra tio n s  o f  0 .08  and  above.

This publication can be made available in alternative formats upon request. Please call (651) 296-6753 (voice); (651) 296- 
9896 or 1-800-657-3550 (TDD).
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Summary of Task Force Recommendations

The Task Force addressed the broad spectrum of legislative modifications,
enforcement issues, potential government programs, and other types of public
and private organizations within the scope of the charter statement and reached
consensus on the following recommendations:

State and Municipal Legislative Recommendations
• Change the legal designation from DWI (Driving While Intoxicated) to DUI 

(Driving Under the Influence)
• Update present statutes to reflect subsequent court decisions
• Make third and subsequent DUIs felonies by eliminating "look back” 

provisions
• Identify enhancements for charging and sentencing considerations
• Graduate Blood Alcohol Concentration (BAC) levels a' 1 penalties from.08, 

and consider modifying AS 28.35.032, Refusal To Submit To A Chemical 
Test, to reflect the graduated penalty implications

« Require a valid driver’s license and proof of insurance to register a vehicle
• Adopt a mandatory impoundment and forfeiture procedure at the state level
• Explore the feasibility of a centralized clearinghouse for licenses and 

investigate the expanded options provided by technological advances for 
tracking licenses whose holders have convictions for certain alcohol related 
offenses

• Require mandatory alcohol awareness training and a victim’s panel as a 
prerequisite for a obtaining a valid resident driver’s license

• Provide parameters for monitored, certifiable residential treatment in 
sentencing when enhancement factors are present

• Offer screening, mandatory alcohol education, and mandatory alcohol 
assessment during incarceration for DUI

« Provide for monitored alcohol treatment and ensure certifiable minimum 
standards in all DUI treatment programs

• Adopt Alaska Criminal Justice Assessment Commission recommendation #15 
that the state should encourage the expansion of the Department of Health 
and Social Services Alcohol Safety Action Program (ASAP) through 
legislation and funding

• Recognize that halfway houses are not appropriate for repeat offenders and 
analyze halfway house administration

• Adopt Alaska Criminal Justice Assessment Commission recommendation #8 
which relates to underage drinkers

• Make AS 04.16.050, Possession, Control, or Consumption by Persons Under 
21 a misdemeanor and provide for alcohol treatment or counseling, peer 
options such as Youth Court, and parental/guardian notification

• Repeal AMC 10.50.015(H), Solicit the Purchase, Attempt to Purchase, or 
Possess Intoxicating Liquor, and require these offenses be charged under a 
revised AS 04.16.050
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• Establish and fund a DUI Court
• Make As 28.05.095, Use of Seat Belts and Child Safety Devices Required, a 

primary law

Enforcement Recommendations
» Encourage focused enforcement of youthful offenders
• Encourage the state to enforce and prosecute AS 28.35.280, Minor Operating 

a Vehicle After Consuming
• Establish a Report Every Drunk Driver Immediately (REDDI) program in 

Anchorage
• Expand “Drunk Busters" program, and initiate year round saturation patrols
• Streamline drunken driver arrest processing procedures
• Initiate safety checkpoints when deemed appropriate by law enforcement
• Implement ignition interlock devices as a condition of probation for DUI 

offenders after their driving privileges have been reinstated

Other Government Programs
• Increase alcohol server mandatory training from every three years to every 

two years
• Establish media awareness campaigns that target the “uncaught offender"
• Establish mandatory alcohol education and awareness programs in schools
• Study alternative forms of transportation between Girdwood and Anchorage
• Establish an umbrella group to facilitate continued coordination, compilation 

and exchange of data, and exchange of materials between interested groups 
and organizations

Public/Private Organizations
• Establish a Responsible Hospitality Institute Chapter in Anchorage
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Task Force Recom m endations

State and Municipal Legislative

1. Change the legal designation in state law and municipal law from 
DW! (Driving While intoxicated) to DUI (Driving Under The Influence).

Goal: Provide clarification as to the intent of the law

Discussion: The Task Force is convinced that the legal designation for 
this offense should reflect the nature of the impairment to the driving or 
operation of a vehicle while under the influence of any drug, legal or 
illegal, including alcohol.

Action Needed: Change State and Municipal law 

Responsible Entities: State Legislature and Municipal Assembly

2. Update present statutes to reflect court decisions, particularly AS 
28.35.031, Implied Consent, and AS 28.35.033 (e), Presumptions and 
Chemical Analysis of Breath or Blood.

Goal: Bring statutory language into conformance with court
interpretations of that particular language

Discussion: The language of some statutes pertaining to drunken driving 
has been addressed by the Alaska Court of Appeals and the Alaska 
Supreme Court. Particularly, the use of a preliminary breath test 
instrument, as set forth in AS 28.35.031 differs from a subsequent court 
interpretation that precludes an officer from using a portable breath tester 
for probable cause (Leslie v. State, 711 P.2d 575 (1986 Alaska Court of 
Appeals)). In another situation, the independent test established in AS 
28.35.033 (e) has been recognized as a constitutional right, and the 
existence of two possible tests is difficult to explain and can result in the 
loss of valuable evidence (Gundersen v. Municipality of Anchorage, 792 
P.2d 673 (1990 Alaska Supreme Court)).

Action Needed: Review language in present State statutes pertaining to 
drunk driving, and modify for clarity if court interpretations exist.

Responsible Entity: State Legislature
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DWI and DUI - information

Subject: DWI and DUI - information 
Date: Fri, 09 Mar 2001 07:44:27 -0900 

From: Mary Marshbum <mary_marshbum@admin.state.ak.us>
To: Representative_Norman_Rokeberg@Iegis.state.ak.us 

CC: Janet_Seitz@legis.state.ak.us

R e p r e s e n t a t i v e  R o k e b e r g :

R e g a r d i n g  c h a n g i n g  " D W I "  t o  " D U I " ,  " D U I "  i s  t h e  n a t i o n a l  s t a n d a r d  f o r  
s t a t e s  m o t o r  v e h i c l e  a g e n c i e s  a n d  i s  t h e  s t a n d a r d  f o r  t h e  f e d e r a l  
g o v e r n m e n t  i n  t h e i r  r e g u l a t i o n  o f  c o m m e r c i a l  v e h i c l e  d r i v e r s . D r i v i n g  
U n d e r  t h e  " I n f l u e n c e "  i s  m o r e  d e s c r i p t i v e  o f  t h e  n e g a t i v e  a f f e c t  t h a t  
m u l t i p l e  s u b s t a n c e s  c a n  h a v e  o n  d r i v i n g  t h a n  i s  " i n t o x i c a t e d "  w h i c h  i s  
m o r e  c l o s e l y  a s s o c i a t e d  w i t h  a l c o h o l .

M a r y  M a r s h b u r n  
D i r e c t o r ,  DMV

HOVE HiUJ
r j  WAR 8 2003

mailto:mary_marshbum@admin.state.ak.us
mailto:Representative_Norman_Rokeberg@Iegis.state.ak.us
mailto:Janet_Seitz@legis.state.ak.us
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OFFERED IN THE HOUSE BY REPRESENTATIVE ROKEBERG
TO: CSHB 4(JUD), Draft Version "B"

1 Page 17, lines 1 9 -2 1 :
2 Delete all material and insert:
3 "14) the court shall, if the person has been previously convicted
4 (A) order the motor vehicle, a irc ra ft o r w atercraft used in
5 the commission of the offense forfeited under AS 28.35.036 o r shall order
6  the motor vehicle, aircraft, or w atercraft taken to the owner's residence or
7 property and immobilized for the period of time that the person’s driver's
8  license is revoked: the court shall also require the person to pay any
9  administrative costs of keeping the m otor vehicle, aircraft, o r w atercraft

1 0  immobilized; apdf 0 /^
11 (B) two or more times, order the m otor vehicle, aircraft, or
1 2  w atercraft used in the commission of the offense forfeited under
13 AS 28.35.036."
14
15 Page 26, lines 9 - 1 1 :
16 Delete all material and insert:
17 "(4) the court shall, if the person has been previously convicted
18 (A) order the motor vehicle, a irc ra ft or w atercraft used in
19 the commission of the offense forfeited under AS 28.35.036 o r shall order
2 0  the motor vehicle, aircraft, or w atercraft taken to the owner's residence or
2 1  property and immobilized for the period of time that the person’s driver’s
2 2  license is revoked; the court shall also require the person to pay any
23 administrative costs of keeping the m otor vehicle, aircraft, or watercraft
24 immobilized; an tf/ i /
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1 (B) two or more times, order the m otor vehicle, aircraft, or
2  w atercraft used in the commission of the offense forfeited under
3 AS 28.35.036; and"
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CS FOR HOUSE BILL NO. 4(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY T H E  H O U SE JU D IC IA R Y  C O M M IT T E E

O ffered:
R eferred:

Sponsor(s): R E PR E S E N T A T IV E  R O K EB ER G

A BILL 

FOR AN ACT ENTITLED 

1 || "An Act relating to offenses involving operating a motor vehicle, aircraft, or w atercraft 

while under the influence of an alcoholic beverage, inhalant, or controlled substance;

3 || relating to court records of a conviction involving a violation of the Alaska Uniform

4 || Vehicle Code or another law, regulation, or ordinance regulating the driving of vehicles;

5 || relating to implied consent to take a chemical test; relating to operating a motor vehicie

6  II without a driver’s license; relating to registration of m otor vehicles; relating to

7 || presumptions arising from the amount of alcohol in a person's breath or blood; relating

8  || to alcoholism treatm ent for offenders convicted of certain offenses involving operating a

9 || motor vehicle, aircraft, or watercraft; and providing for an effective date."

10 |  BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

11 * Section 1. The uncodified law of the State of Alaska is amended by adding a new section
1 2  to read:

L
-1 -

New T e x t U n d e r l in e d  [DELETED TEXT BRACKETED]
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1 FINDINGS AND INTENT, (a) The legislature finds that
2  ( 1 ) driving on state highways is a privilege granted to citizens;
3 (2) in order to keep the privilege of driving on state highways, a citizen must
4 follow state laws regarding safe driving;
5 (3) in 1998, there were 71 vehicle-related deaths in the state, and 31 were
6  alcohol-related;
7 (4) in 1999, there were 76 vehicle-related deaths in the state, and 40 were
8  alcohol-related;
9 (5) from 1998 to 1999, the number of traffic fatalities in Alaska rose by nine

1 0  percent;
11 (6 ) Alaska ranks in the top 15 states in terms of alcohol-related traffic
1 2  fatalities;
13 (7) habitual offenders do most of the harm.
14 (b) It is the intent of this Act to reduce the number of alcohol-related traffic accidents

15 and fatalities.
16 * Sec. 2. AS 09.60.070(c)(14) is amended to read:
17 (14) driving while under the influence of an alcoholic beverage,
18 inhalant, or controlled substance [INTOXICATED] or another crime resulting from
19 the operation of a motor vehicle, boat, or airplane when the offender is under the

2 0  influence of an alcoholic beverage, inhalant, or controlled substance
21 [INTOXICATED];
22 * Sec. 3. AS 12.25.033 is amended to read:
23 Sec. 12.25.033. A rrest without w arrant for operating vehicle while under
24 the influence of an alcoholic beverage, inhalant, or controlled substance
25 [INTOXICATED]. A peace officer may arrest a person without a warrant, whether
26 or not the offenc ’ "ommitted in the presence of the officer, when the officer has
27 probable rv  to believe that the person to be arrested has committed the crime of
28 operafi ; .0  a motor vehicle, an aircraft, or a watercraft in violation of AS 28.35.030 or a
29 similar city or borough ordinance, if the violation is alleged to have occurred less than
30 eight hours before the time of arrest.
31 * Sec. 4. AS 12.55.125(c) is amended to read:

WORK DRAFT WORK DRAFT 22-LS0046\B
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(c) A defendant convicted of a class A felony may be sentenced to a definite 
term of imprisonment of not more than 2 0  years, and shall be sentenced to thp 
following presumptive terms, subject to adjustment as provided in AS 12.55.155

circumstances described in (2 ) of this subsection, five years;
(2 ) if the offense is a first felony conviction

(A) other than for manslaughter and the defendant possessed < 
firearm, used a dangerous instrument, or caused serious physical injury during 
the commission of the offense, or knowingly directed the conduct constituting 
the offense at a uniformed or otherwise clearly identified peace officer, fire 
fighter, correctional employee, emergency medical technician, paramedic, 
ambulance attendant, or other emergency responder who was engaged in the 
performance of official duties at the time of the offense, seven years;

conviction was knowingly directed towards a child under the age of 16, seven 

years;

conviction involved driving while under the influence of an alcoholic 
beverage, inhalant, or controlled substance, seven years;

(3) if  the offense is a second felony conviction, 10 years;
(4) if  the offense is a third felony conviction and the defendant is not 

subject to sentencing under (1) of this section, 15 years.
* Sec. 5. AS 18.67.101 is amended to read:

Sec. 18.67.101. Incidents and offenses to which this chapter applies. The 
board may order the payment of compensation in accordance with the provisions of 
this chapter for personal injury or death that resulted from

crime, or to apprehend a suspected criminal, or aiding or attempting to aid a police 
officer to do so, or aiding a victim of crime; or

12.55.175:
( 1 ) if  the offense is a first felony conviction and does not involv<

(B) for manslaughter and the conduct resulting in the

(C) for manslaughter and the conduct resulting in the

( 1 ) an attempt on the part of the applicant to prevent the commission of

(2 ) the commission or attempt on the part of one other than the

-3-
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applicant to commit any of the following offenses:
(A) murder in any degree;
(B) manslaughter;
(C) criminally negligent homicide;
(D) assault in any degree;
(E) kidnapping;
(F) sexual assault in any degree;
(G) sexual abuse of a minor;
(H) robbery in any degree;
(I) threats to do bodily harm; or
(J) driving while under the influence of an alcoholic

WORK D R A F T 22-LS0046M

beverage, inhalant, or controlled substance [INTOXICATED] or another 
crime resulting from the operation of a motor vehicle, boat, or airplane when 
the offender is under the influence of an alcoholic beverage, inhalant, or 

j controlled substance [INTOXICATED],
j * Sec. 6 . AS 28.10.041 is amended by adding a new subsection to read:

(d) The department shall refuse to register a vehicle if the applicant fails to 
register the vehicle using the applicant's first, middle, and last name or a business 

name.
* Sec. 7. AS 28.10 is amended by adding a new section to read:

Sec. 28.10.453. Seizure of registration plates resulting from chemical
sobriety tests and refusals to submit to tests, (a) If a law enforcement officer seizes 
a driver's license under AS 28.15.165, the officer shall also seize the registration plates 
for the motor vehicle the person was operating and shall deliver the registration plates 
to the department if the person is a registered owner or co-owner of the vehicle.

(b) The law enforcement officer who seizes registration plates under this 

section shall
( 1 ) issue a temporary permit in a distinctive color under which the 

vehicle may be operated that expires seven days after it is delivered to the person; and
(2 ) give the person written notice that, unless the person, within seven 

days, requests an administrative review under AS 28.15.166, the department shall

CSHB 4(JUD) -4- I
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1 suspend the registration for the motor vehicle and retain possession of the motor
2  vehicle registration plates as provided under (d) of this section.
3 (c) Unless the person has obtained a stay of a departmental action under
4 AS 28.15.166, if the chemical test administered under AS 28.33.031(a) or
5 AS 28.35.031(a) or (g) produced a result described in AS 28.35.030(a)(2) or the
6  person refused to submit to a chemical test authorized under AS 28.33.031(a) or
7 AS 28.35.031(a) or (g), the department shall revoke the registration for the motor
8  vehicle. The department's action takes effect seven days after delivery to the person of
9  the notice required under (b) of this section, and after receipt of a sworn report of a

10 law enforcement officer as described under AS 28.15.165(c).
1 1  (d) The period o f revocation o f a motor vehicle registration under this section
1 2  shall be for the appropriate minimum period for driver's license revocations under
13 AS 28.15.181(c) or court disqualifications under AS 28.33.140. A department hearing
14 officer may grant limited motor vehicle registration privileges to a person whose
15 motor vehicle registration was revoked under this section in accordance with the
16 standards set out in AS 28.15.201 for granting limited driver's license privileges.
17 (e) The department shall allow a person who is an owner or co-owner of a
18 motor vehicle and who is not the person who was operating the motor vehicle when
19 the registration plates were seized under (a) of this section to register the motor

2 0  vehicle without the name of the person who was operating the vehicle when the
21 registration plates were seized under (a) of this section. If a person registers a motor
2 2  vehicle under this subsection, the department shall reissue the registration plates
23 seized under (a) of this section.
24 * Sec. 8 . AS 28.15.046(d) is amended to read:
25 (d) The department may not issue a license to an applicant who has been
26 convicted of driving while under the influence of an alcoholic beverage, inhalant.
27 or controlled substance [INTOXICATED] under AS 28.35.030 within two years of
28 the time of application or to an applicant who has two or more convictions for driving
29 while under the influence of an alcoholic beveratie, inhalant, or controlled
30 substance [INTOXICATED] within 10 years of the time of application.
31 * Sec. 9. AS 28.15.081 (a) is amended to read:

L
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1 (a) The department shall examine every applicant for a driver's license. The
2  examination must include a test of the applicant's ( 1 ) eyesight, (2 ) ability to read anc
3 understand official traffic control devices, (3) knowledge of safe driving practices, (4)
4 knowledge of the effects of alcohol and drugs on drivers and the dangers of driving
5 under the influence of alcohol or drugs, (5) knowledge of the laws on driving while
6 under the influence of an alcoholic beverage, inhalant or controlled substance
7 [INTOXICATED], (6 ) knowledge of the laws on financial responsibility and
8  mandatory motor vehicle liability insurance, and (7) knowledge of the traffic laws and
9 regulations of the state. The examination may include a demonstration of ability to

1 0  exercise ordinary and reasonable control in the driving of a motor vehicle of the type
11 and general class of vehicles for which the applicant seeks a license. However, an
1 2  applicant who has not been previously issued a driver's license by this or another
13 jurisdiction shall demonstrate ability and shall present medical information that the
14 department reasonably requires to determine fitness tc safely drive a motor vehicle of
15 the type and general class of vehicles for which the applicant seeks a license.
16 * Sec. 10. AS 28.15.165(c) is amended to read:
17 (c) Unless the person has obtained a temporary permit or stay of a
18 departmental action under AS 28.15.166, if the chemical test administered under
19 AS 28.33.031(a) or AS 28.35.031(a) or (g) produced a result described in
20 AS 28.35.030(a)(2) or the person refused to submit to a chemical test authorized under
21 AS 28.33.031(a) or AS 28.35.031(a) or (g), the department shall revoke the person's
2 2  license, privilege to drive, or privilege to obtain a license, shall refuse to issue an
23 original license, and, if the chemical test administered under AS 28.33.031(a)
24 produced a result described in AS 28.33.030(a)(2) or the person refused to submit to a
25 chemical test authorized under AS 28.33.031(a), shall disqualify the person. The
26 department's action takes effect seven days after delivery to the person o f the notice
27 required under (a) o f this section, and after receipt of a sworn report of a law
28 enforcement officer
29 (1) that a chemical test administered under AS 28.33.031(a) or
30 AS 28.35.031(a) or (g) produced a result described in AS 28.35.030(a)(2), that a
31 chemical test administered under AS 28.33.031(a) produced a result described in
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AS 28.33.030(a)(2), or that a person refused to submit to a chemical test authorized 
under AS 28.33.031(a) or AS 28.35.031(a) or (g);

(2 ) that notice under (a) of this section was provided to the person; and
(3) describing the

(A) circumstances surrounding the arrest and the grounds for 
the officer's belief that the person operated a motor vehicle, commercial motor 
vehicle, or aircraft while under the influence of an alcoholic beverage, 
inhalant, or controlled substance [INTOXICATED] in violation of 
AS 28.33.030 or AS 28.35.030; or

(B) grounds for the officer's belief that the person operated a 
motor vehicle or commercial motor vehicle that was involved in an accident 
causing death or serious physical injury to another person.

* Sec. 11. AS 28.15.166(a) is amended to read:
(a) A person who has received a notice under AS 28.10.453(b) or 

AS 28.15.165(a) may make a written request £1} for administrative review of the 
department's action under AS 28.10.453(c) or AS 28.15.165(c)_i or for £2) limited 
motor vehicle registration privileges under AS 28.10.453(d) or for limited license 
privileges under AS 28.15.165(d). If the person's driver's license has not been 
previously surrendered to the department, it shall be surrendered to the department at 
the time the request for review is made.

* Sec. 12. AS 28.15.166(b) is amended to read:
(b) A request for review of the department's action under AS 28.10.453 or 

AS 28.15.165 shall be made within seven days after receipt of the notice under 
AS 28.10.453 or AS 28.15.165., or the right to review is waived and the action of the 
department under AS 28.10.453(c) or AS 28.15.165(c) is final. If a written request for 
a review is made after expiration of the seven-day period, and if it is accompanied by 
the applicant's verified statement explaining the failure to make a timely request for a 
review, the department shall receive and consider the request. If the department finds 
that the person was unable to make a timely request because of lack of actual notice of 
the department's action or because of factors of physical incapacity such as 
hospitalization or incarceration, the department shall waive the period of limitation,
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1 reopen the matter, and grant the review request. An initial request for limited license
2 privileges may be made at any time. Subsequent requests for limited license
3 privileges may not be made unless the applicant demonstrates a significant change in
4 circumstances.
5 * Sec. 13. AS 28.15.16 6 (c) is amended to read:
6  (c) Upon receipt of a request for review, if it appears that the person holds a
7 valid driver's license or m otor vehicle registration plates and that the driver's license
8  or motor vehicle registration plates have [HAS] been surrendered, the department
9 shall issue a temporary driver's permit or motor vehicle registration that is valid until

10 the scheduled date for the review. A person who has requested a review under this
1 1  section may request, and the department may grant for good cause, a delay in the date
12 of the hearing. If necessary, the department may issue additional temporary permits to
13 stay the effective date o f its action under AS 28.15.165(c) until the final order after the
14 review is issued.
15 * Sec. 14. AS 28.15.166(g) is amended to read:
16 (g) The hearing for review of action by the department under AS 28.15.165
17 shall be limited to the issues of whether the law enforcement officer had probable
18 cause [REASONABLE GROUNDS] to believe that the person was operating a motor
19 vehicle or commercial motor vehicle that was involved in an accident causing death or

2 0  serious physical injury to another, or that the person was operating a motor vehicle,
2 1  commercial motor vehicle, or aircraft while under the influence of an alcoholic
22 beverage, inhalant, or controlled substance [INTOXICATED] in violation of
23 AS 28.33.030 or AS 28.35.030 and whether
24 ( 1 ) the person refused to submit to a chemical test authorized under
25 AS 28.33.031(a) or AS 28.35.031(a) or (g) after being advised that refusal would
26 result in disqualification or the suspension, revocation, or denial of the person's
27 license, privilege to drive, or privilege to obtain a license, and that the refusal is a
28 misdemeanor;
29 (2) the chemical test administered under AS 28.33.031(a) or
30 AS 28.35.031 (a) or (g) produced a result described in AS 28.35.030(a)(2); or
31 (3) the chemical test administered under AS 28.33.031(a) produced a
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result described in AS 28.33.030(a)(2).
* Sec. 15. AS 28.15.181 (a) is amended to read:

(a) Conviction of any of the following offenses is grounds for the Immediate 
revocation of a driver's license, privilege to drive, or privilege to obtain a license:

AS 28.33.031(a) or AS 28.35.031(a) while under arrest for operating a motor vehicle, 
commercial motor vehicle, or aircraft while under the influence of an alcoholic 
beverage, inhalant, or controlled substance [INTOXICATED], or authorized under 

AS 28.35.031(g);
(9) driving while license, privilege to drive, or privilege to obtain a 

license, canceled, suspended, or revoked, or in violation of a limitation;
(10) vehicle theft in the first degree in violation of AS 11.46.360 or 

vehicle theft in the second degree in violation of AS 11.46.365.
* Sec. 16. AS 28.15.181 (c) is amended to read:

(c) A court convicting a person of an offense described in (a)(5) or (8 ) of this 
section arising out o f the operation of a motor vehicle, commercial motor vehicle, or 
aircraft shall revoke that person's driver's license, privilege to drive, or privilege to 
obtain a license. The revocation may be concurrent with or consecutive to an 
administrative revocaticn under AS 28.15.165. The court may not, except as provided

( 1 ) manslaughter or negligent homicide resulting from driving a motor
vehicle;

(2 ) a felony in the commission of which a motor vehicle is used;
(3) failure to stop and give aid as required by law when a motor

vehicle accident results in the death or personal injury of another;
(4) perjury or making a false affidavit or statement under oath to the 

department under a law relating to motor vehicles;
(5) operating a motor vehicle or aircraft while under the influence of 

an alcoholic beverage, inhalant, or controlled substance [INTOXICATED];
(6 ) reckless driving;
(7) using a motor vehicle in unlawful flight to avoid arrest by a peace

officer;
(8 ) refusal to submit to a chemical test authorized under

- 9 .
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1 in AS 28.15.201, grant limited license privileges during the minimum period of
2 revocation. Except as provided under AS 28.35.030(n)(3) and 28.35.032(p)(3), the
3 [THE] minimum periods of revocation are [:]
4 (1) not less than 90 days if the person has not been previously
5 convicted;
6  (2 ) not less than one year if the person has been previously convicted
7 once;
8  (3) not less than 3 years if the person has been previously convicted
9 twice;

10 (4) not less than 5 years if the person has been previously convicted
1 1  more than twice.
12 * Sec. 17. AS 28.15.191(a) is amended to read:
13 (a) A court that convicts a person of an offense under this title or a regulation
14 adopted under this title, or another law or regulation of this state, or a municipal
15 ordinance that regulates the driving of vehicles, shall forward a record of the
16 conviction to the department within five working days. A conviction o f a standing or
17 parking offense need not be reported.
18 * Sec. 18. AS 28.15.201 (d) is amended to read:
19 (d) A court revoking a driver's license, privilege to drive, or privilege to obtain
20 a license under AS 28.15.181(c), or the department when revoking a driver's license,
21 privilege to drive, or privilege to obtain a license under AS 28.15.165(c), may grant
2 2  limited license privileges for the final 60 days during which the license is revoked if
23 (1) the revocation was for a violation of AS 28.15.181(a)(5) and not
24 for a violation of AS 28.15.181(a)(8);
25 (2) the person has not been previously convicted; in this paragraph,
26 "previously convicted" has the meaning given in AS 28.35.030 and also includes
27 I convictions based on laws presuming that the person was under the influence of
28 intoxicating liquor if there was 0.08 percent or more by weight of alcohol in the
29 person's blood;
30 (3) the court or the department determines that the person's ability to
31 earn a livelihood would be severely impaired without a limited license;
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1 (4) the court or the department determines that a limitation under (a) of
2  this section can be placed on the license that will enable the person to earn a livelihooc
3 without excessive danger to the public; and
4 (5) the court or the department determines that the person has met [IS
5 ENROLLED IN AND IS IN COMPLIANCE WITH, OR HAS SUCCESSFULLY
6  COMPLETED. AN1 alcoholism screening, evalua^on, referral, and [EDUCATION
7 AND REHABILITATION TREATMENT] program requirements of the
8  Departm ent of Health and Social Services under AS 28.35.030(h).
9 * Sec. 19. AS 28.15.211(d) is amended to read:

10 (d) At the end of a period of revocation or limitation following a revocation, a

1 1  person whose driver's license has been revoked may apply to the department for the
1 2  issuance of a new license, but shall submit to reexamination, pay all required fees
13 including a reinstatement fee, and, if the license was revoked under
14 AS 28.15.181(a)(5) or (8 ), submit proof to the court or the departm ent that the
15 person has met the alcoholism screening, evaluation, referral, and program
16 requirements of the Department of Health and Social Services under
17 AS 28.35.030(h) TOF
18 (1) ENROLLMENT IN AND COMPLIANCE WITH OR
19 COMPLETION OF AN ALCOHOLISM EDUCATION AND REHABILITATION
20 TREATMENT PROGRAM APPROVED UNDER AS 47.37 IF THE PERSON WAS
21 SENTENCED UNDER AS 28.15.181(c)(1); OR
22 (2) COMPLETION OF AND PAYMENT FOR AN ALCOHOLISM
23 EDUCATION AND REHABILITATION TREATMENT PROGRAM APPROVED
24 UNDER AS 47.37 IF THE PERSON WAS CONVICTED UNDER
25 AS 28.15.181(c)(2)-(4)].
26 * Sec. 20. AS 28.15.271(b) is amended to read:
27 (b) In addition to the fees under (a) of this section,
28 ( 1 ) a person who renews a driver's license by mail shall pay a fee of
29 $1;
30 (2 ) a person who applies for a limited driver's license under
31 AS 28.15.201 shall pay a fee of $100; and
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1 (3) a person who applies for reinstatement of a driver's license under
2 AS 28.15.211 shall pay a fee of
3 (A) $100 if the person's driver's license has, within the 10 years
4 preceding the application, been suspended, revoked, or limited under the
5 provisions of this chapter, except as provided by (Cl of this paragraph, only
6  once; [OR]
7 (B) $250 if the person's driver's license has, within the 10 years
8  preceding the application, been suspended, revoked, or limited under the
9  provisions of this chapter, except as provided bv (D) of this paragraph, two

1 0  ormoretimesi
1 1  (Cl $200 if the person's driver's license has, within the 10
12 years preceding the application, been revoked under AS 28.35.030 or
13 28.35.032 only once; or
14 (D) $500 if the person's driver's license has, within the 10
15 years preceding the application, been revoked under AS 28.35.030 or
16 28.35.032 two or more times.
17 * Sec. 21. AS 28.15.281(b) is amended to read:
18 (b) A person may not authorize or knowingly permit a motor vehicle owned
19 by the person or under the control of the person to be driven in this state by a person
20 who is not validly licensed. This subsection does not apply to a victim of domestic
2 1  violence who authorizes or permits a motor vehicle to be driven due to fear of the
22 perpetrator of the domestic violence. In this subsection, "domestic violence" has
23 the meaning given in AS 18.66.990.
24 * Sec. 22. AS 28.33.030 is amended to read:
25 Sec. 28.33.030. Operating a commercial motor vehicle while under the
26 influence of an alcoholic beverage, inhalant, or controlled substance
27 [INTOXICATED], (a) A person commits the crime of operating a commercial
28 motor vehicle while under the influence of an alcoholic beverage, inhalant, or
29 controlled substance [INTOXICATED] if the person operates a commercial motor

30 vehicle
31 ( 1 ) while under the influence of an alcoholic beverage, inhalant,
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[INTOXICATING LIQUOR] or any controlled substance;
(2 ) when, as determined by a chemical test taken within lour hours 

after the alleged offense was committed, there is 0.04 percent or more by weight of 
alcohol in the person's blood or 40 milligrams or more of alcohol per 100 milliliters of 
blood, or when there is 0.C 4 grams or more of alcohol per 210 liters of the person's 
breath; or

(3) while under the combined influence of an alcoholic beverage, 
in halan t [INTOXICATING LIQUOR] and a controlled substance.

(b) Operating a commercial motor vehicle while under the influence of an 
alcoholic beverage, in halan t or controlled substance [INTOXICATED] is a class 
A misdemeanor.

(c) The sentencing of a person convicted under this section shall be in 
accordance with the minimum periods of imprisonment, fines, rehabilitative treatment, 
and other provisions of AS 28.35.030, as if the person had been convicted of a 
violation of AS 28.35.030. For purposes of sentencing, convictions for operating a 
commercial motor vehicle while under the influence o'i an alcoholic beverage, 

inhalan t or controlled substance [INTOXICATED] under this section, and for 
refusal to submit to a chemical test under AS 28.33.032, if arising out of a single 
transaction, are considered one previous conviction.

* Sec. 23. AS 28.33.031 (a) is amended to read:
(a) A person who operates a commercial motor vehicle in this state is 

considered to have given consent to a chemical test or tests
( 1 ) of the person's breath if lawfully arrested for an offense arising out 

of acts alleged to have been committed when the person was operating the commercial 
motor vehicle while under the influence of an alcoholic beverage, inhalant, or 
controlled substanc? [rNTOXICATED]; the test or tests may be administered at the 
direction of a law enforcement officer who has probable cause [REASONABLE 
GROUNDS] to believe that the person was operating a commercial motor vehicle 
while under the influence of an alcoholic beverage, inhalant, or controlled 
substance [INTOXICATED] in violation of AS 28.33.030 or AS 28.35.030;

(2 ) o f the person's breath and blood for the purpose of determining the
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alcoholic content o f the person's breath and blood and is considered to have given 

consent to a chemical test or tests o f the person's blood and urine for the purpose o f 

determining the presence o f controlled substances in the person's blood and urine if  

the person is involved in a motor vehicle accident that causes death or serious physical 

injury to another person; the test or tests may be administered at the direction o f a law 

enforcement officer who has probable cause [REASONABLE GROUNDS] to 

believe that the person was operating a commercial motor vehicle that was involved in 

an accident causing death or serious physical injury to another person.

* Sec. 24. AS 28.33.031(c) is amended to read:

(c) A person who operates a commercial motor vehicle is considered to have 

given consent to a preliminary breath test, at the direction o f  a law enforcement 

officer, for the purpose o f determining the alcoholic content o f the person's blood or 

breath. A law enforcement officer may administer a preliminary breath test if  the 

officer has probable cause [REASONABLE GROUNDS] to believe that the person's 

ability to operate a commercial motor vehicle is impaired by the ingestion o f alcoholic 

beverages and that

the terms o f an out-of-service order issued under AS 28.33.130; or

(3) the person unlawfully operated a commercial m otor vehicle; in this 

paragraph, unlawfully" means in violation o f  any federal, state, or municipal statute, 

regulation, or ordinance.

* Sec. 25. AS 28.33.033(a) is amended to read:

(a) Upon the trial o f a civil or criminal action or proceedings arising out o f 

acts alleged to have been committed by a person operating a commercial motor 

vehicle while under the influence o f an alcoholic beverage [INTOXICATED] in 

violation o f  AS 28.33.030, the following rules apply with regard to the amount o f 

alcohol in the person's blood or breath at the time alleged:

(1) if  there was less than 0.04 percent by weight o f  alcohol in the 

person's blood, or less than 40 milligrams o f  alcohol per 100 milliliters o f the person's 

blood, or less than 0.04 grams o f alcohol per 210 liters o f  the person's breath, that fact

CSHB 4(JUD ) -14-
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does not give rise to a presumption that the person was or was not under the influence 

o f an alcoholic beverage [INTOXICATING LIQUOR], but that fact may be 

considered with other competent evidence in determining whether the person was 

under the influence o f an alcoholic beverage [INTOXICATING LIQUOR];

(2) if  there was 0.04 percent or more by weight o f alcohol in the 

person's blood, or 40 milligrams or more o f alcohol per 100 milliliters o f  the person's 

blood, or 0.04 grams or more o f alcohol per 210 liters o f the person's breath, it is 

presumed that the person was under the influence o f an alcoholic beverage 

[INTOXICATING LIQUOR].

* Sec. 26. AS 28.33.033(c) is amended to read:

(c) The provisions o f (a) o f  this section may not be construed to limit the 

introduction of any other competent evidence bearing upon the question o f whether 

the person was or was not under the influence o f an alcoholic beverage 

[INTOXICATING LIQUOR].

* Sec. 27. AS 28.33.140(a) is amended to read:

(a) In addition to the court action provided in AS 28.15.181, conviction o f any 

o f the following offenses is grounds for immediate disqualification from driving a 

commercial motor vehicle for the periods set out in this section:

(1) operating a commercial motor vehicle while under the influence 

of an alcoholic beverage, inhalant, or controlled substance [INTOXICATED] in 

violation o f AS 28.33.030;

(2) refusal to submit to a chemical test in violation o f AS 28.35.032;

(3) operating a motor vehicle while under the influence of an 

alcoholic beverage, inhalant, or controlled substance [INTOXICATED] in 

violation o f  AS 28.35.030;

(4) leaving the scene o f an accident in violation o f AS 28.35.060, or 

failing to file, or providing false information in, an accident report in violation o f 

AS 28.35.110;

(5) a felony under state or federal law, which was facilitated because 

the person used a commercial motor vehicle;

(6) a serious traffic violation; or
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1 (7) driving after being placed out o f service in violation o f regulations

2 adopted under AS 28.05.011.

3 * Sec. 28. AS 28.35.030(a) is amended to read:

4 (a) A person commits the crime o f  driving while under the influence of an

5 alcoholic beverage, inhalant, or controlled substance [INTOXICATED] if  the

6 person operates or drives a motor vehicle or operates an aircraft or a watercraft

7 (1) while under the influence o f an alcoholic beverage, intoxicating

8 liquor, inhalant, or any controlled substance;

9 (2) when, as determined by a chemical test taken within four hours

10 after the alleged offense was committed, there is 0.08 [0.10] percent or more by

11 weight o f  alcohol in the person's blood or 80 [100] milligrams or more o f alcohol per

12 100 milliliters o f  blood, or when there is 0.08 [0.10] grams or more o f alcohol per 210

13 liters o f the person's breath; or

14 (3) while the person is under the combined influence o f an alcoholic

15 beverage, an intoxicating liquor, an inhalant, and a controlled substance.

16 * Sec. 29. AS 28.35.030(b) is amended to read:

17 (b) Except as provided under (n) o f  this section, driving while under the

18 influence of an alcoholic beverage, inhalant, or controlled substance

19 [IN I OXICATED] is a class A misdemeanor. Except as provided under fr) of this

20 section, upon [UPON] convictiona

21 (1) the court shall impose a minimum sentence o f imprisomnent of

22 (A) not less than 72 consecutive hours and a fine o f not less

23 than S I,500 [$250] if  the person has not been previously convicted;

24 (B) not less than 30 days, or not less than 20 days if the court

25 orders the person to perform 10 days of community service as authorized

26 under AS 12.55.055, and a fine o f not less than S3,000 [$500] if  the person

27 has been previously convicted once;

28 (C) not less than 60 days and a fine o f not less than S4,000

29 [$ 1,000] if  the person has been previously convicted twice and is not subject to

30 punishment under (n) o f this section;

31 (D) not less than 120 days and a fine o f not less than S5,000
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[$2,000] if  the person has been previously convicted three times and is no 

subject to punishment under (n) of this section;

(E) not less than 240 days and a fine o f not less than 56,000

[$3,000] if  the person has been previously convicted four times and is not 

subject to punishment under (n) o f this section;

(F) not less than 360 days and a fine o f not less than $7,000

[$4,000] if  the person has been previously convicted more than four times and 

is not subject to punishment under (n) o f this section;

(2) the court may not, except as provided under (T~)(A)(i) of this

subsection,

(A) suspend execution o f sentence or grant probation except on 

condition that the person serve the minimum imprisonment under (1) o f this 

subsection;

(B) suspend imposition o f sentence;

(3) the court shall revoke the person's driver's license, privilege to 

drive, or privilege to obtain a license under AS 28.15.181, and may order that the 

motor vehiclea [OR] aircraft, or watercraft that was used in commission o f the 

offense to be forfeited under AS 28.35.036^

14) the court shall order that the motor vehicle, aircraft, or

w atercraft that was used in the commission o f the offense be forfeited under

AS 28.35.036 if  the person has been previously convicted two or more times.

* Sec. 30. AS 28.35.030(d) is amended to read:

(d) Except as prohibited by federal law or regulation, every provider o f 

treatment programs to which persons are ordered under [(h) OF] this section shall 

supply the judge, prosecutor, defendant, and an agency involved in the 

defendant's treatment with information and reports concerning the defendant's 

past and present assessment, treatment, and progress [ALASKA COURT 

SYSTEM WITH THE INFORMATION REGARDING THE CONDITION AND 

TREATM ENT OF THOSE PERSONS AS THE SUPREME COURT MAY 

REQUIRE BY RULE]. Information compiled under this subsection is confidential 

and may only be used in connection with court proceedings involving the
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1 defen dan t's  trea tm en t [BY A COURT IN SENTENCING A PERSON

2 CONVICTED UNDER THIS SECTION, OR BY AN OFFICER OF THE COURT IN

3 PREPARING A PRESENTENCE REPORT FOR THE USE OF THE COURT IN

4 SENTENCING A PERSON CONVICTED UNDER THIS SECTION].

5 * Sec. 31. AS 28.35.030(h) is amended to read:

6 (h) The court shall order a person convicted under this section to satisfy the

7 screening, evaluation, referral, and program requirements o f an alcohol safety action

8 program if  such a program is available in the community where the person resides, or

9 a private or public treatment facility approved by the division o f  alcoholism and drug

10 abuse, o f the Department o f Health and Social Services, under AS 47.37 to make

11 referrals r >r rehabilitative treatment or to provide rehabilitative treatment. If  a person

12 is convicted under (n) o f this section, the court shall order the person to be evaluated

13 as required by this subsection before the court imposes sentence for the offense.

14 T rea tm en t requ ired  un der this subsection shall occur, as m uch as possible, when

15 the person is incarcerated . The cost of trea tm en t requ ired  u n d e r this subsection

16 shall be paid to the sta te  bv the person being treated . T he cost o f treatm ent

17 req u ired  to be paid to the state under th is subsection m ay no t exceed $10,000:

18 however, the cost o f trea tm en t m ust include a t least $150 for the  cost of an

19 alcohol safety action program  if the program  is available. U pon the person's

20 conviction, the co u rt shall include reim bursem ent of the cost o f trea tm en t as a

21 p a r t  o f the sentence. Except for reim bursem ent from  a pe rm anen t fund dividend

22 as provided in this subsection, paym ent of the cost of trea tm en t is not required if

23 the co u rt determ ines the person is indigent. F or costs o f tre a tm en t th a t are not

24 paid  bv the person as required bv this subsection, the sta te  shall seek

25 re im bursem en t from  the person 's perm anen t fund dividend as provided in

26 AS 43.23.065. This subsection does not apply to costs o f trea tm en t incurred  bv a

27 person if the cost is incurred  as a result o f trea tm en t not req u ired  under this

28 subsection.

29 * Sec. 32. AS 28.35.030(k) is amended to read:

30 (k) Imprisonment required under (b)(1)(A) or (B) o f this section shall be

31 served at a community residential center or, if  a community residential center is not
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available, at anothei appropriate place determined by the comm issioner o f  corrections. 

The cost o f  imprisonment resulting from the sentence imposed under (b)(1) o f this 

section shall be paid to the state by the person being sentenced provided, however, that 

the cost o f imprisonment required to be paid under this subsection m ay not exceed

S2,000 [$1,000]. Upon the person's conviction, the court shall include the costs of 

imprisonment as a part o f  the judgment o f conviction. Except for reimbursement from 

a permanent fund dividend as provided in this subsection, payment o f  the cost o f 

imprisonment is not required if  the court determines the person is indigent. For costs 

o f imprisonment that are not paid by the person as required by this subsection, the 

state shall seek reimbursement from the person's permanent fund dividend as provided 

under AS 43.23.065. W hile at the community residential center or other appropriate 

place, a person sentenced under (b)(1)(A) o f  this section shall perform at least 24 

hours o f community service workj and a person sentenced under (b)(1)(B) o f this 

section shall perform at least 160 hours o f  community service work, as required by the 

director o f the community residential center or other appropriate place. In this 

subsection, "appropriate place" means a facility with 24-hour on-site staff supervision 

that is specifically adapted to provide a residence, and includes a correctional center, 

residential treatment facility, hospital, halfway house, group home, work farm, work 

camp, or other place that provides varying levels o f  restriction.

* Sec. 33. AS 28.35.030(a) is amended to read:

(n) A person is guilty o f a class C felony if  the person is convicted under (a) 

o f this section [OF DRIVING WHILE INTOXICATED] and has been previously 

convicted two or more times since January 1, 1996, and within the 10 [FIVE] years 

preceding the date o f  the present offense. For purposes o f determining minimum 

sentences based on previous convictions, the provisions o f (o)(4) o f  this section apply. 

Except as provided under (r) of this section, upon [UPON] conviction, the court

(1) shall impose a fine o f not less than $10,000 [$5,000] and a 

minimum sentence o f imprisonment o f not less than

(A) 180 [120] days if the person has been previously convicted

twice;
(B) 360 [240] days if the person has been previously convicted
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three times;

(C) 440 [360] days if  the person has been previously convictei
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four or more times;

(2) may not

(A) suspend execution o f  sentence or grant probation except on 

condition that the person serve the minimum imprisonment under (1) o f this 

subsection; or

(B) suspend imposition o f sentence;

(3) shall permanently revoke the person's driver's license, privilege to

drive, or privilege to obtain a license subject to restoration of the iicense under (p) 

of this section [U NLER AS 28.15.181 (c)];

a drug or combination o f drugs, intended to prevent the consumption o f an alcoholic

vehicle, watercraft, or aircraft used in the commission o f the offense, subject to 

remission under AS 28.35.037; and

vehicle registered by the department in the name of the person convicted under 

this subsection; if a person convicted under this subsection is a registered co­

owner of a vehicle or is registered as a co-owner under a business name, the 

department shall reissue the vehicle registration and omit the name of the person 

convicted under this subsection.

* Sec. 34. AS 28.35.030(o) is amended to read:

(o) In this section,

(1) "inhalant" has the meaning given to the phrase "hazardous 

volatile material or substance" in AS 47.37.270; [REPEALED]

aircraft in the airspace over this state, or upon the land or water inside this state;

(4) may order as a condition o f probation or parole that the person take

beverage; a condition o f  probation imposed under this paragraph is in addition to any 

other condition authorized under another provision o f law; [AND]

(5) shall [MAY] also order forfeiture under AS 28.35.036 o f the

(6) shall order the department to revoke the registration for any

(2) "operate an aircraft" means to [USE,] navigate, pilot, or taxi an

(3) "operate a watercraft" means to navigate [OR USE] a vessel used
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or capable o f being used as a means o f transportation on water for recreational or 

commercial purposes on all waters, fresh or salt, inland or coastal, inside the territorial 

limits or under the jurisdiction o f the state;

(4) "previously convicted" means having been convicted in this or

another jurisdiction, [WITHIN 10 YEARS PRECEDING THE DATE OF THE 

PRESENT OFFENSE,] o f  any o f the following offenses; ho wever, convictions for any 

o f  these offenses, if  arising out o f a single transaction and a single arrest, are 

considered one previous conviction:

under the influence of an alcoholic beverage, inhalant, or controlled 

substance [INTOXICATED,] in violation o f this section or in violation of 

another law or ordinance with similar elements, except that the other law or 

ordinance may provide for a lower level o f alcohol in the person's blood or 

breath than imposed under (a)(2) o f this section;

AS 28.35.032 or in violation o f another law or ordinance with similar 

elements; or

influence of an alcoholic beverage, inhalant, or controlled substance

[INTOXICATED] in violation o f AS 28.33.030 or in violation o f  another law 

or ordinance with similar elements, except that the other law or ordinance may 

provide for a lower level o f alcohol in the person's blood or breath than 

imposed under AS 28.33.030(a)(2).

* Sec. 35. AS 28.35.030 is amended by adding new subsections to read:

(p) Upon request, the department shall review a driver's license revocation 

imposed under (n)(3) o f this section and may restore the driver's license if

(1) the license has been revoked for a period o f  at least 10 years;

(2) the person has not been convicted o f a criminal offense since the

license was revoked; and

(3) the person provides proof o f financial responsibility.

(q) I f  a person is convicted under this section and has been previously

(A) operating a motor vehicle, aircraft, or watercraft while

(B) refusal to submit to a chemical test in violation o f

(C) operating a commercial motor vehicle while under the
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1 convicted, the court shall order the person to surrender the registration plates for any

2 vehicle registered or co-registered in the person's name. The person shall surrender

3 the registration plates to the department by the close o f the next business day. A

4 person other than the person convicted under this section who applies to register a

5 motor vehicle that has registration plates that were required to be surrendered under

6 this section but that were not surrendered as required by this subsection may not

7 register the vehicle unless the person registering the vehicle provides proof

8 satisfactory to the department that the person did not know that the registration places

9 were required to be surrendered under this subsection or the person pays twice the

10 applicable registration fee required under AS 28.10.421.

11 (r) The court may suspend

12 (1) a portion o f the mandatory minimum sentence required under

13 (b)(1) or (n )(l) o f  this section if  the court determines that the person has successfully

14 completed a therapeutic court program; and

15 (2) up to 50 percent o f the minimum fines required under (b)(1) or

16 (n)(l) o f this section.

17 (s) For purposes o f this section, the director o f the division within the

18 department responsible for administration o f this section or a person designated by the

19 director may request and receive criminal justice information available under

20 AS 12.62. In this subsection, "criminal justice information" has the meaning given in

21 AS 12.62.900.

22 * Sec. 36. AS 28.35.031(a) is amended to read:

23 (a) A person who operates or drives a motor vehicle in this state or who

24 operates an aircraft as defined in AS 28.35.030(0) [AS 28.35.030(o)(2)] or who

25 operates a watercraft as defined in AS 28.35.030fo) [AS 28.35.030(o)(3)] shall be

26 considered to have given consent to a chemical test or tests o f the person's breath for

27 the purpose o f determining the alcoholic content o f the person's blood or breath if

28 lawfully arrested for an offense arising out o f acts alleged to have been committed

29 while the person was operating or driving a motor vehicle or operating an aircraft or a

30 watercraft while u n d e r the influence of an alcoholic beverage, inhalan t, o r

31 controlled su b s tan ce [INTOXICATED] or if  lawfully arrested under AS 28.35.280

WORK D R A F T  W ORK D R A F T  22 -L S 0046 \B
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1 for the offense o f  m inor operating a vehicle after consuming alcohol. The test or tests

2 shall be administered at the direction o f a law enforcement officer who has probable

3 cause [REASONABLE GROUNDS] to believe that the person was operating or

4 driving a motor vehicle or operating an aircraft or a watercraft in this state while

5 under the influence o f an alcoholic beverage, inhalant, or controlled substance

6 [INTOXICATED] or that the person was a minor operating a vehicle after consuming

7 alcohol.

8 * Sec. 37. AS 28.35.031(b) is amended to read:

9 (b) A person who operates or drives a motor vehicle in this state or who

10 operates an aircraft or watercraft shall be considered to have given consent to a

11 | preliminary breath test for the purpose o f determining the alcoholic content o f the

12 person's blood or breath. A law enforcement officer may administer a preliminary

13 breath test at the scene o f the incident if  the officer has probable cause

14 [REASONABLE GROUNDS] to believe that a person's ability to operate a motor

15 vehicle, aircraft, or watercraft is impaired by the ingestion o f alcoholic beverages and

16 that the person

17 (1) was operating or driving a motor vehicle, aircraft, or watercraft that

18 is involved in an accident;

19 (2) committed a moving traffic violation or unlawfully operated an

20 aircraft or watercraft; in this paragraph, "unlawfully" means in violation of any

21 J federal, state, or municipal statute, regulation, or ordinance, except for violations that

22 do not provide reason to believe that the operator's ability to operate the aircraft or

23 watercraft was impaired by the ingestion o f alcoholic beverages; or

24 (3) was operating or driving a motor vehicle in violation of

25 AS 28.35.029(a).

26 * Sec. 38. AS 28.35.031(g) is amended to read:

27 (g) A person who operates or drives a motor vehicle in this state shall be

28 considered to have given consent to a chemical test or tests o f the person's breath and

29 blood for the purpose o f  determining the alcoholic content o f the person's breath and

30 blood and shall be considered to have given consent to a chemical test or tests of the

31 person's blood and urine for the purpose o f determining the presence o f controlled
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substances in the person's blood and urine if  the person is involved in a motor vehicle 

accident that causes death or serious physical injury to another person. The test or 

tests may be administered at the direction o f a law enforcement officer who has 

probable cause [REASONABLE GROUNDS] to believe that the person was 

operating or driving a m otor vehicle in this state that was involved in an accident 

causing death or serious physical injury to another person.

* Sec. 39. AS 28.35.031 is amended by adding a new subsection to read:

(h) Nothing in this section shall be construed to restrict searches or seizures 

under a warrant issued by a judicial officer.

* Sec. 40. AS 28.35.032(a) is amended to read:

(a) If  a person under arrest for operating a motor vehicle or aircraft while 

under the influence o f an alcoholic beverage, inhalant, or controlled substance 

[INTOXICATED] refuses the request o f a law enforcement officer to submit to a 

chemical test authorized under AS 28.33.031(a)(1) or AS 28.35.031(a), or if  a person 

involved in a m otor vehicle accident that causes death or serious physical injury to 

another person refuses the request o f a law enforcement officer to submit to a 

chemical test authorized under AS 28.33.031(a)(2) or AS 28.35.031(g), after being 

advised by the officer that the refusal will result in the denial or revocation of the 

driver's license, privilege to drive, or privilege to obtain a license, that the refusal may 

be used against the person in a civil or criminal action or proceeding arising out o f an 

act alleged to have been committed by the person while operating a motor vehicle or 

aircraft while under the influence of an alcoholic beverage, inhalant, or controlled 

substance [INTOXICATED], and that the refusal is a crime, a chemical test may not 

be given, except as provided by AS 28.35.035. If a person under arrest for operating a 

watercraft while under the influence o f an alcoholic beverage, inhalant, or 

controlled substance [INTOXICATED] refuses the request o f a law enforcement 

officer to submit to a chemical test authorized under AS 28.35.031(a), after being 

advised by the officer that the refusal may be used against the person in a civil or 

criminal action or proceeding arising out o f an act alleged to have been committed by 

the person while operating a watercraft while under the influence o f an alcoholic 

beverage, inhalant, or controlled substance [INTOXICATED], and thr ihe refusal

CSIIB 4(JUD) -24 -New Text Underlined [DELETED TEXT BRACKETED]



N

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29 j

30

31

W ORK D R A F T W ORK D R A F T 22-L S 0046 \B

is a crime, a chemical test may not be given, except as provided by AS 28.35.035.

* Sec. 41. AS 28.35.032(e) is amended to read:

(e) The refusal o f a person to submit to a chemical test authorized under 

AS 28.33.031 (a) or AS 28.35.031 (a) or (g) is admissible evidence in a civil or criminal 

action or proceeding arising out o f an act alleged to have been committed by the 

person while operating or driving a motor vehicle or operating an aircraft or watercraft 

while under the influence of an alcoholic beverage, inhalant, or controlled 

substance [INTOXICATED].

* Sec. 42. AS 28.35.032(g) is amended to read:

(g) Except as provided under (f) of this section, upon [UPON] conviction 

under this section^

(1) the court shall impose a minimum sentence o f  imprisonment o f

(A) not less than 72 con'’- -Jive hours and a fine o f  not less 

than S I,500 [$250] if  the person has not bf n previously convicted;

(B) not less than 30 days, or not less than 20 days if  the court 

orders the pers, n to perform 10 davs o f community service as authorized 

under AS 12.55.055, and a fine of not less than S3,000 [$500] if  the person 

has been previously convicted once;

(C) not less than 60 days and a fine o f not less than 54,000 

[$1,000] if  the person has been previously convicted twice and is not subject to 

punishment under (p) o f  this section;

(D) not less than 120 days and a fine o f not less than $5,000

[$2,000] i f  the person has been previously convicted three times and is not

subject to punishment under (p) o f this section;

(E) not less than 240 days and a fine o f not less than $6,000

[$3,000] if  the person has been previously convicted four times and is not

subject to punishment under (p) o f this section;

(F) not less than 360 days and a fine o f not less than $7,000 

[$4,000] if  the person has been previously convicted more than four times and 

is not subject to punishment under (p) o f this section;

(2) the court may not
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1 (A) suspend execution of the sentence required by (1) o f this

2 subsection or grant probation, except on condition that the person serve the

3 minimum imprisonment under (1) o f this subsection; or

4 (B) suspend imposition o f sentence;

5 (3) the court shall revoke the person's driver's license, privilege to

6 drive, or privilege to obtain a license under AS 28.15.181, and may order that the

7 motor vehicle* [OR] aircraft, or watercraft that was used in commission of the

8 offense be forfeited under AS 28.35.036; [AND]

9 (4) the court shall order that anv motor vehicle, aircraft, or

10 watercraft that was used in the commission o f the offense be forfeited under

11 AS 28.35.036 if  the person has been previously convicted two or more times; and

12 £5] the sentence imposed by the court under this subsection shall run

13 consecutively with any other sentence o f imprisonment imposed on the person.

14 * Sec. 43. AS 28.35.032(h) is amended to read:

15 (h) Except as prohibited by federal law or regulation, every provider o f

16 treatment programs to which persons are ordered under [(1) OF] this section shall

17 supply the judge, prosecutor, defendant, and an agency involved in the

18 defendant's treatment with information and reports concerning the defendant's

19 past and present assessment, treatment, and progress [ALASKA COURT

20 SYSTEM WITH THE INFORMATION REGARDING THE CONDITION AND

21 TREATM ENT OF THOSE PERSONS AS THE SUPREME COURT MAY

22 REQUIRE BY RULE]. Information compiled under this subsection is confidential

2,3 and may only be used in connection with court proceedings involving the

24 defendant's treatm ent [BY A COURT IN SENTENCING A PERSON

25 CONVICTED UNDER THIS SECTION, OR BY AN OFFICER OF THE COURT IN

26 PREPARING A PRE-SENTENCE REPORT FOR THE USE OF THE COURT IN

27 SENTENCING A PERSON CONVICTED UNDER THIS SECTION].

28 * Sec. 44. AS 28.35.032(j) is amended to read:

29 (j) For purposes o f  this section, convictions for operating or driving while

30 under the influence of an alcoholic beverage, inhalant, or controlled substance

31 [INTOXICATED] under AS 28.33.030 or AS 28.35.030 and for refusal to submit to a
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chemical test under this section, if  arising out o f a single transaction and a single 

arrest, are considered one previous conviction.

* Sec. 45. AS 28.35.032(1) is amended to read:

(1) The court shall order a person convicted under this section to satisfy the 

screening, evaluation, referral, and program requirements o f an alcohol safety action 

program if  such a program  is available in the community where the person resides, or 

a private or public treatm ent facility approved by the division o f  alcoholism and drug 

abuse, o f the Department o f Health and Social Services, under AS 47.37 to make 

referrals for rehabilitative treatment or to provide rehabilitative treatment. If  a person 

is convicted under (p) o f this section, the court shall orde 'he person to be evaluated 

as required by this subsection before the court imposes sentence for the offense. 

Treatment required under this subsection shall occur, as much as possible, when 

the person is incarcerated. The cost of treatment required under this subsection 

shall be paid to the state bv the person being treated. The cost o f treatment 

required to be paid to the state under this subsection may not exceed SIO.OOQ; 

however, the cost o f treatment must include at least S150 for the cost of an 

alcohol safety action program if the program is available. Upon the person’s 

conviction, the court shall include reimbursement o f the cost o f treatment as a 

part o f the sentence. Except for reimbursement from a permanent fund dividend 

as provided in this subsection, payment of the cost o f treatment is not required if 

the court determines the person is indigent. For costs o f treatm ent that are not 

paid bv the person as required bv this subsection, the state shall seek 

reimbursement from the person's permanent fund dividend as provided in 

AS 43.23.065. This subsection does 1101: apply to costs o f treatment incurred bv a 

person if  the cost is incurred as a result o f treatment not required under this 

subsection.

* Sec. 46. AS 28.35.032(o) is amended to read.

(o) Imprisonment required under (g)(1)(A) or (B) o f  this section shall be 

served at a community residential center, or if  a community residential center is not 

available, at another appropriate place determined by the comm issioner o f corrections. 

The cost o f im prisonment resulting front the sentence imposed under (g)(1) o f this
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section shall be paid to the state by the person being sentenced provided, however, that 

the cost o f imprisonment required to be paid under this subsection m ay not exceec 

$2,000 [$1,000]. Upon the person's conviction, the court shall include the costs o f 

imprisonment as a part o f the judgm ent o f conviction. Except for reimbursement from 

a permanent fund dividend as provided in this subsection, paym ent o f  the cost o f 

imprisonment is not required if  the court determines the person is indigent. For costs 

o f imprisonment that are not paid by the person as required by this subsection, the 

state shall seek reimbursement from the person's permanent fund dividend as provided 

under AS 43.23.065. While at the community residential center or other appropriate 

place, a person sentenced under (g)(1)(A) o f this section shall perform at least 24 

hours o f community service work and a person sentenced under (g)(1)(B) o f this 

section shall perform at least 160 hours o f community service work, as required by the 

director o f  the community residential center or other appropriate place. In this 

subsection, "appropriate place" means a facility with 24-hour on-site staff supervision 

that is specifically adapted to provide a residence, and includes a correctional center, 

residential treatment facility, hospital, halfway house, group home, work farm, work 

camp, or other place that provides varying levels o f restriction.

* Sec. 47. AS 28.35.032(p) is amended to read:

(p) A person is guilty o f a class C felony if  the person is convicted under this 

section and has been previously convicted two or more times since January 1, 1996, 

and within the 10 [FIVE] years preceding the date o f the present offense. For 

purposes o f deteimining minimum sentences based on previous convictions, the 

provisions o f AS 28.35.030(o)(4) apply. Except as provided under (f) o f this 

section, upon [UPON] conviction,

(1) the court shall impose a fine o f not less than $10,000 [$5,000] and 

a minimum sentence o f  imprisonment o f not less than

(A) 180 [120] days if  the person has been previously convicted

twice;

(13) 360 [240] days if  the person has been previously convicted

three times;

(C) 440 [360] days if  the person has been previously convicted
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four or more times;

(2) the court may not

(A) suspend execution o f the sentence required by (1) o f this 

subsection or grant probation, except on condition that the person serve the 

minimum imprisonment under (1) o f this subsection; or

(B) suspend imposition o f sentence;

(3) the court shall permanently revoke the person's driver's license, 

privilege to drive, or privilege to obtain a license subject to restoration under fr) of 

this section [UNDER AS 28.15.181 (c)];

(4) the court may order as a condition o f probation or parole that the 

person take a drug, or combination o f drugs, intended to prevent consumption of an 

alcoholic beverage; a condition o f probation imposed under this paragraph is in 

addition to any other condition authorized under another provision o f law;

(5) the sentence imposed by the court under this subsection shall run 

consecutively with any other sentence o f imprisonment imposed on the person; [AND]

(6) the court shall [MAY] also order forfeiture under AS 28.35.036, o f 

the motor v e li ic ^  [OR] aircraft, or watercraft used in the commission o f  the offense, 

subject to remission under AS 28.35.037; and

(7) shall order the department to revoke the registration for any 

vehicle registered bv the department in the name of the person convicted under 

this subsection; if  a person convicted under this subsection is a registered co­

owner o f a vehicle, the department shall reissue the vehicle registration and omit 

the name o f the person convicted under this subsection.

* Sec. 48. AS 28.35.032 is amended by adding new subsections to read:

(r) Upon request, the department shall review a driver's license revocation 

imposed under (p)(3) o f this section and may restore the driver's license if

(1) the license has been revoked for a period o f at least 10 years;

(2) the person has not been convicted o f a criminal offense since the 

license was revoked; and

(3) the person provides proof o f financial responsibility.

(s) If  a person is convicted under this section and has been previously
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1 convicted, the court shall order the person to surrender the registration plates for any

2 vehicle registered or co-registered in the person's name. The person shall surrender

3 the registration plates to the department by the close o f the next business day. A

4 person other than the person convicted under this section who applies to register a

5 motor vehicle that has registration plates that were required to be surrendered under

6 tills section but that were not surrendered as required by this subsection may not

7 register the vehicle unless the person registering the vehicle provides proof

8 satisfactory to the department that the person did not know that the registration plates

9 were required to be surrendered under this subsection or the person pays twice the

10 applicable registration fee required under AS 28.10.421. j

11 (t) The court may suspend j

12 (1) a portion o f the mandatory minimum sentence required under

13 (g)(1) or (p )(l) o f this section if  the court determines that the person has successfully

14 com pleted a therapeutic cou rt program ; and J

15 (2) up to 50 percent o f the minimum fine required under (g)(1) and

16 (p)(l) o f this section. j

17 * S e c .  49. AS 28.35.033(a) is amended to read: ;

18 (a) Upon the trial o f a civil or criminal action or proceeding arising out o f  acts

19 alleged to have been committed by a person while operating or driving a m otor vehicle

20 or operating an aircraft or a watercraft while under the influence o f an alcoholic

21 beverage, inhalant, or controlled substance [INTOXICATED], the amount o f

22 alcohol in the person's blood or breath at the time alleged shall give rise to the

23 following presumptions: ,

24 (1) If fie re  was 0.04 [0.05] percent or less by weight o f  alcohol in the

25 person's blood, or 40 [50] milligrams or less o f alcohol per 100 milliliters o f the

26 person's blood, or 0.04 [0.05] grams or less o f alcohol per 210 liters o f  the person's

27 breath, it shall be presumed that the person was not under the influence o f an

28 alcoholic beverage [INTOXICATING LIQUOR]. I

29 (2) If  there was in excess o f 0.04 [0.05] percent but less than 0.08

30 [0.10] percent by weight o f alcohol in the person's blood, or in excess o f  40 [50] but

31 less than 80 [100] milligrams o f alcohol per 100 milliliters o f the person's blood, or in
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excess o f Q.(;4 [0.05] grams but less than 0.08 [0.10] grams o f  alcohol per 210 liters o f 

the person's breath, that fact does not give rise to any presumption that the person was 

or was not under the influence o f an alcoholic beverage [INTOXICATING 

LIQUOR], but that fact may be considered with other competent evidence in 

determining whether the person was under the influence o f an alcoholic beverage 

[INTOXICATING LIQUOR].

(3) [REPEALED

(4)] If  there was 0.08 [0.10] percent or more by weight o f alcohol in 

the p. rson's blood, or 80 [100] milligrams or more o f alcohol per 100 milliliters o f the 

person's blood, or 0.08 [0.10] grams or more o f alcohol per 210 liters o f  the person's 

breath, it shall be presumed that the person was under the influence o f  an alcoholic 

beverage [INTOXICATING LIQUOR].

* Sec. 50. AS 28.35.033(e) is amended to read:

(e) The person tested may have a physician, or a qualified technician, chemist, 

registered nurse, or other qualified person o f the person's own choosing administer a 

chemical test in addition to the test administered at the direction o f  a law enforcement 

officer. The failure or inability to obtain an additional test by a person does not 

preclude the admission o f evidence relating to the test taken at the direction o f a law 

enforcement officer; the fact that the person under arrest sought to obtain such an 

additional test, and failed or was unable so to do, is likewise admissible in evidence. 

The person who administers the chemical test shall clearly and expressly inform 

the person tested of that person's right to an independent test described under 

this subsection, and, if the person being tested requests an independent test, the 

department shall make reasonable and good-faith efforts to assist the person 

being tested in contacting a person qualified to perform an independent chemical 

test o f the person's breath or blood.

* Sec. 51. AS 28.35.035(a) is amended to read:

(a) If  a person is under arrest for an offense arising out o f acts ; Ueged to have 

been committed while the person was operating a motor vehicle, aircraft, or watercraft 

while under the influence of an alcoholic beverage, inhalant, or controlled 

substance [INTOXICATED], and that arrest results from an accident that causes
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death or physical injury to another person, a chemical test may be administered 

without the consent o f  the person arrested to determine the amount o f alcohol in that 

pei son's breath or blood or to determine the presence o f controlled substances in that 

perc jn 's blood and urine.

* Sec. 52. AS 28.35.036(a) is amended to read:

(a) After conviction o f an offense under AS 28.35.030 or 28.35.032, the court 

[STATE] may [MOVE THE COURT TO] order the forfeiture o f the motor vehicle, 

[OR] aircraft, or watercraft involved in the commission o f the offense and shall 

order forfeiture of the motor vehicle, aircraft, or watercraft if  the convicted 

person has been previously convicted twice in this or another jurisdiction [OF MORE 

THAN ONE OF THE FOLLOW ING OFFENSES] or has [MORE THAN ONCE] 

been previously convicted twice of one o f the following offenses:

(1) driving while under the influence of an alcoholic beverage, 

inhalant, or controlled substance [INTOXICATED] under AS 28.35.030 or another 

law or O'dinance with substantially similar elements; or

(2) refusal to submit to a chemical test under AS 28.35.032 or another 

law or ordinance with substantially similar elements.

* Sec. 53. AS 28.35.036(e) is amended to read:

(e) If  not released under AS 28.35.037, a motor vehicle, aircraft, or 

watercraft forfeited under this section may be disposed o f at the discretion o f the 

Department o f Public Safety. Disposal under this subsection includes, bv wav of

example and not o f limitation,

(1) sale, as a unit or in parts, including sale at an auction, and the 

proceeds deposited into the general fund;

(2) tkansfer to a state or municipal law enforcement agency:

(3) being declared surplus and transferred to the Department of 

Administration; or

(4) being destroyed.

* Sec. 54. AS 28.35.038 is amended to read:

Sec. 28.35.038. M unicipal impoundment and forfeiture. Notwithstanding 

other provisions in this title, a municipality may adopt an ordinance providing for the

CSHB 4(JUD) -32-New Text Underlined [DELETED TEXT BRACKETED]



impoundment or forfeiture o f a motor vehicle [,] or aircraft [,] involved in the 

commission o f an offense under AS 28.35.030, 28.35.032, or an ordinance with 

elements substantially similar to AS 28.35.030 or 28.35.032. An ordinance adopted 

under this section mav include a fee for the administrative costs incurred bv the 

municipality and is not required to be consistent with this title or regulations adopted 

under this title.

* Sec. 55. AS 28.35.039(2) is amended to read:

(2) "alcohol safety action program" means a program for alcohol and 

substance abuse screening, referral, and monitoring developed and implemented 

or approved bv the Department o f Health and Social Services under AS 47.37 

[DESIGNATED BY THE COMMISSIONER OF HEALTH AND SOCIAL 

SERVICES AS AN ALCOHOL SAFETY ACTION PROGRAM].

* Sec. 56. AS 47.37.040(14) is amended to read:

(14) cooperate with the Department o f Public Safety and the 

Department o f Transportation and Public Facilities in establishing and conducting 

programs designed to deal with the problem o f persons operating motor vehicles v/hile 

under the influence o f an alcoholic beverage, inhalant, or controlled substance 

[INTOXICATED OR UNDER THE INFLUENCE OF DRUGS], and develop and 

approve alcohol information courses required to be taken by drivers under AS 28.15 or 

made available to drivers to reduce points assessed for violation o f traffic laws;

"* Sec. 57. AS 47.37.040 is amended by adding a new paragraph to read:

(20) develop and implement, or designate, in cooperation with other 

state or local agencies, an alcohol safety action program that provides alcohol and 

substance abuse screening, referral, and monitoring services to persons who have been 

referred by a court in connection with a charge or conviction o f a misdemeanor 

involving the use o f  a m otor vehicle, aircraft, or watercraft and alcohol or a controlled 

substance, or referred by an agency o f the state with the responsibility for 

administering motor vehicle laws in connection with a driver's license action involving 

the use o f alcohol or a controlled substance.

* Sec. 58. AS 47.37.130(b) is amended to read:

(b) The program o f the division must include

W ORK D R A F T  W ORK D R A F T  22-L S 0046 \B
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(1) emergency treatment provided by a facility affiliated with or part o f 

the medical service o f  a general hospital;

(2) inpatient treatment;

(3) intermediate treatment; [AND]

(4) outpatient and follow-up treatment; and

(5) standards for alcohol safety action programs; the standards 

may vary in their requirements and stringency according to the population, price 

level, remoteness, access to transportation, and availability o f ancillary services of 

the area to be served; a program must meet the applicable standards before it is

approved bv the division as an alcohol safety action program; the standards

required under this paragraph shall be established in a manner that provides

protection o f the health, safety, and well-being of clients of the affected programs

ai.d protection for the affected programs from exposure to malpractice and

liability actions.

* Sec. 59. AS 47.37.130 is amended by adding new subsections to read:

(h) The division shall

(1) inspect, on a regular basis, approved public and private alcohol 

safety action programs at reasonable times and in a reasonable manner; and

(2) maintain a list o f  approved public and private alcohol safety action

programs.

(i) An approved public and private alcohol safety action program shall file 

with the division on request data, statistics, schedules, and information that the 

division reasonably requires. An approved program that fails without good cause to 

furnish any data, statistics, schedules, or infonnation as requested, or files fraudulent 

returns o f them, shall be removed from the list o f  approved programs.

(j) The director, after holding a hearing under the provisions o f  AS 44.62 

(Administrative Procedure Act), may suspend, revoke, limit, restrict, or refuse to grant 

an approval for an alcohol safety action program for failure to meet standards 

established under (b) o f this section.

* Sec. 60. The uncodified law o f the State o f Alaska is amended by adding a new section to 

read:
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APPLICABILITY, (a) Section 6 o f this Act applies iO registration o f a motor vehicle 

that occurs on or after the effective date o f this Act.

(b) This Act applies to offenses committed on or after the effective date o f this Act, 

except that reierences to previous convictions include convictions occurring before, on, or 

after the effective date o f this Act.

* Sec. 61. This Act takes effect July 1, 2001.
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A M E N D M E N T S  R E M A I N I N G  3 / 3 1 / 0 1

#  1 6  -  R o k e b e r g  -  c o n t a i n s  c i v i l  f o r f e i t u r e  a n d  b r i n g s  

r e f u s a l  s t a t u t e s  i n  l i n e  w i t h  D U I  p r o v i s i o n s  o f  b i l l .

S o m e  s e c t i o n s  o f  t h i s  a m e n d m e n t  w i l l  n e e d  t o  b e  

c o n f o r m e d  t o  a m e n d m e n t s  a l r e a d y  a d o p t e d  ( s u c h  a s  

t r e a t m e n t  l i m i t s  &  o t h e r s ) .  P l e a s e  m a k e  m e n t i o n  o f  

t h i s  s o  i t  i s  c l e a r  t h a t  m e m b e r s  a r e  p e r m i t t i n g  

n e c e s s a r y  c h a n g e s .

# 2 4  -  B e r k o w i t z  -  A s  d i v e r s i o n  p r o g r a m  d e l e t e d ,  n o  

l o n g e r  n e c e s s a r y .

# 2 5  -  B e r k o w i t z  -  n e e d s  t o  b e  w i t h d r a w n  o r  n o t  

o f f e r e d ,  p a r t  o f  d i v e r s i o n  p r o g r a m  d e l e t i o n .

# 3 2  -  B e r k o w i t z  -  d o n e  i n  A m e n d m e n t  # 1 1

# 3 3  -  B e r k o w i t z  -  d o n e  i n  A m e n d m e n t  3 4  a m e n d e d
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# 3 6  -  R o k e b e r g  -  s e i z u r e  o f  p l a t e s  r e s u l t i n g  f r o m  

c h e m i c a l  t e s t s  a n d  r e f u s a l .  S e t s  u p  s y s t e m  s i m i l a r  t o  

d r i v e r ’s  l i c e n s e  r e v o c a t i o n .  T o  r u n  c o n c u r r e n t  w i t h  

d r i v e r ’s  l i c e n s e  r e v o c a t i o n .  A l l o w s  c o - o w n e r  t o  

r e g i s t e r  v e h i c l e  w / o u t  n a m e  o f  p e r s o n  u n d e r  i n f l u e n c e

# 3 7  -  R o k e b e r g  -  A m e n d m e n t  t o  a m e n d m e n t  # 7 ,  

a d o p t e d  3 / 2 6 ,  t o  p e r m i t  d i s c r e t i o n  o f  J u d g e  t o  s u s p e n d  

u p  t o  5 0 %  o f  m i n i m u m  f i n e s  s e t  f o r t h  i n  H B  4 .

# 3 8  -  B e r k o w i t z  -  P e r s o n s  c o n v i c t e d  o f  D U I  n o t  e l i g i b l e  

f o r  P F D .  Y o u  w a n t e d  t o  a d d  r e f e r e n c e  t o  . 0 3 2  s o  t h a t  

p e r s o n s  c o n v i c t e d  o f  r e f u s a l  a r e  a l s o  n o t  e l i g i b l e .  T h i s  

s t a r t s  w i t h  f i r s t  o f f e n s e .

# 3 9  -  R o k e b e r g  -  s u g g e s t e d  l a n g u a g e  f o r  e n a b l e r  

s e c t i o n  t o  c o v e r  d o m e s t i c  v i o l e n c e  s i t u a t i o n .

# 4 0  -  R o k e b e r g  -  l o w e r s  m i n i m u m  s e n t e n c e s  f o r  f e l o n y  

D U I .  S t i l l  i n c r e a s e s  f r o m  c u r r e n t  s e n t e n c e  a s  f o l l o w s :
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P r e v i o u s l y  c o n v i c t e d  t w i c e  i s  n o w  1 2 0  d a y s ;  

a m e n d m e n t  r a i s e s  t o  1 8 0  d a y s

P r e v i o u s l y  c o n v i c t e d  t h r e e  t i m e s  i s  n o w  2 4 0  

d a y s ;  a m e n d m e n t  r a i s e s  t o  3 6 0  d a y s

P r e v i o u s l y  c o n v i c t e d  f o u r  t i m e s  o r  m o r e  i s  

n o w  3 6 0  d a y s ;  a m e n d m e n t  r a i s e s  t o  4 4 0  d a y s

S h o u l d  t a k e  c x  x r e c t i o n s  f i s c a l  n o t e  o n  t h i s  p o r t i o n  

o f  b i l l  f r o m  $ 2 . 1  m i l l i o n  t o  $ 9 8 6 , 4 0 0 .

# 4 1  -  R o k e b e r g  -  w h e n  w e  d e l e t e d  d i v e r s i o n  p r o g r a m ,  

w e  d e l e t e d  t h e  $ 1 5 0 0  f i n e  f o r  f i r s t  t i m e  a n d  l e f t  i t  a t  

$ 5 0 0 .  T h i s  p u t s  i t  a t  $ 1 5 0 0  f o r  f i r s t  t i m e  D U I .  

R e m e m b e r  t h i s  w o u l d  b e  i m p a c t e d  b y  t h e  5 0 %  

a m e n d m e n t .


