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(1971), rep rin ted  in  2 Legislative H is to ry  of th e  W ate r 
P o llu tion  C ontrol A ct A m endm ents o f 1972 (C om m ittee 
P r in t  com piled for th e  S en a te  C om m ittee on  Public W orks 
by  th e  L ib ra ry  of Congress), Ser. No. 9 3 -1 , p. 1511 (19 71) 
(h e re in a fte r Leg. H ist.) (em phasis added). A nd ‘[n]o 
C o n g re ssm a n  rem ark s  on th e  leg islation  w ere com plete 
w ith o u t reference to [its] Com prehensive’ n a tu re  . . .
M i l w a u k e e  v. I l l i n o i s ,  451 U. S. 304, 318 (1981)
(REHNQUIST, J.). A H ouse sponsor described  th e  b ill a s  
‘th e  m ost com prehensive and  far-reach in g  w a te r  pollu tion  
bill we h ave ever d ra fted ,” 1 Leg. H ist. 369 (Rep. M izell), 
an d  S en a to r R andolph, C h a irm an  of th e  C om m ittee on 
Public W orks, s ta ted : I t  is p erh ap s th e  m ost com prehe n- 
sive leg islation  th a t  th e  Congress of th e  U n ited  S ta te s  has 
ev er developed in  th is  p a rticu la r  field o f th e  en v iron m en t.” 
2 i d . ,  a t  1269. T h is C ourt w as th ere fo re  undoub ted ly  
co rrec t w hen  i t  described th e  1972 am en d m en ts  as  e s ta b ­
lish in g  ‘h com prehensive program  for con tro lling  and  
ab a tin g  w a te r  po llu tion .” T r a i n  v. C i t y  o f  N e w  Y o r k ,  420 
U. S. 35, 37 (1975).

Section  404 o f th e  CWA resem bles §13 o f th e  RHA, b u t, 
u n lik e  th e  ea rlie r  s ta tu te , th e  p rim ary  p u rp o se  of w hich  is 
th e  m ain ten an ce  o f nav igability , §404 w as p rinc ipa lly  
in te n d ed  as a pollu tion  control m easure . A com parison  of 
th e  co n ten ts  of th e  RHA and  th e  1972 A ct vividly il lu s ­
t r a te s  th e  fu n d am en ta l difference betw een  th e  purposes of 
th e  two provisions. T he ea rlie r s ta tu te  co n ta in s pages of 
d e ta iled  ap p rop ria tio ns for im provem ents in  specific n a v i­
g a tion  facilities, 30 S ta t. 1121-1149, for s tu d ie s  co n ce rn ­
ing  th e  feasib ility  o f a  cana l across th e  Is th m u s  o f P a n ­
am a , i d . ,  a t  1150, an d  for surveys of th e  ad v isab ility  of 
h a rb o r  im provem ents a t  num erous o th e r locations, i d . ,  a t  
1155-1161. Tellingly, §13, w hich b ro ad ly  p roh ib its  the  
d isch arg e  o f refuse  in to  navigable w a te rs , co n ta ins an  
exception  for refuse ‘flowing from s tre e ts  a n d  sew ers . . . 
i . a  liqu id  s ta te .” I d . ,  a t  1152.
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T h e 1972 Act, in  co n tra s t, ap p ro p ria te d  la rg e  su m s of 
m oney for research  a n d  re la te d  p rog ram s for w a te r p o llu ­
tion  control, 86 S ta t. 8 16 -8 33 , a n d  for th e  construction  of 
w a te r tre a tm e n t w orks, i d . ,  a t  8 33 -8 44 . S trik ing ly  ab sen t 
from its  declaration  o f ‘[joals an d  policy” is  a n y  reference 
to  avoiding or rem o vin g  o bs tru c tio n s  to navigation . I n ­
stead , th e  principal objective o f th e  Act, as  s ta te d  by C o n ­
gress in  §101, was ‘to re s to re  a n d  m a in ta in  th e  chem ical, 
physical, and  biological in te g rity  o f th e  N atiord w a ters .” 
33 U. S. C. §1251. C ongress th ere fo re  d irected  federa l 
agencies in  §102 to  ‘develop com prehensive p rogram s for 
p reven ting , reducing, o r e lim in a tin g  th e  pollution o f th e  
navigable w aters a n d  g rou n d  w a te rs  an d  im proving th e  
sa n ita ry  condition o f su rface  an d  u n d erg ro u n d  w a te rs .” 33 
U. S. C. §1252. T h e  CWA com m ands federa l agencies to 
give ‘due reg ard ,” n o t to th e  in te re s t  of uno b stru c ted  
navigation , b u t r a th e r  to ‘Im provem en ts which a re  nece s- 
sa rv  o conserve such  w a te rs  for th e  p ro tection  an d  p ro p a- 
g a t of fish and  a q u a tic  life an d  w ildlife [and] r e c re a ­
tion al purposes.” I b i d .

B ecause of th e  s ta tu te^  am b itio u s an d  com prehensive 
goals, it  was, of course, n ecessa ry  to expand  its  ju r is d ic ­
tion al scope. T hus, a lth o u g h  C ongress op ted  to ca rry  over 
th e  trad itio n a l ju risd ic tio n a l te rm  ‘h av igab le  w a te rs” from 
th e  RHA an d  p rio r v ersio n s of th e  FW PCA, it b roadened  
th e  d e f i n i t i o n  of th a t  te rm  to  encom pass a ll ‘W aters of th e  
U n ited  S ta te s .” §1362(7). 6 Indeed , th e  1972 conferees 
arriv ed  a t th e  final fo rm u la tio n  by specifically  dele ting  th e  
word ‘hav igable” from  th e  defin itio n  th a t  h ad  originally  
ap p eared  in th e  H ouse version  o f th e  A c t.7 The m ajority

°The definition of'havigable water”in earlier versions of the FWPCA 
had made express reference to navigability. §211, 80 Stat. 1253.

7The version adopted by the House of Representatives defined ‘hav i- 
gable waters’as 'the navigable waters of the United States, including 
the territori'’! seas." H. R. 11896, 92d Cong., 2d Sess., §502(8) (1971),



today undoes? th a t  deletion.
T h e C onference R epo rt explained  th a t  th e  defin ition  in  

§502(7) w as in te n d ed  to  136 given th e  b ro a d e st possible 
co n stitu tio n a l in te rp re ta tio n .” S. Conf. Rep. No. 92-1236 , 
p. 144 (1972), re p rin te d  in  1 Leg. H ist. 327. T he C ourt 
d ism isses th is  c lear asse rtio n  of leg islative in te n t  w ith  th e  
back  o f its  h an d . A n t e ,  a t  7, n. 3. T he s ta te m e n t, i t  
claim s, ‘feignifns th a t  C ongress in ten d ed  to  ex ert [nothing] 
m ore th a n  its  com m erce pow er over n av iga tion .” I b i d .

T he m a jo r ity  rea d in g  d ra in s  a ll m ean ing  from  th e  
conference am en d m en t. By 1972, C ongress’Com m erce 
C lause pow er over ‘h av iga tio n ”h ad  long since been  e s ta  b- 
lished. T h e  D a n i e l  B a l l ,  10 W all. 557 (1871); G i l m a n  v. 
P h i l a d e l p h i a ,  3 W all. 713 (1866); G i b b o n s  v. O g d e n ,  9 
W heat. 1 (1824). W hy should  C ongress in te n d  th a t  its  
asse rtio n  o f federa l ju risd ic tio n  be g iven th e  ‘b roadest 
possible co n s titu tio n a l in te rp re ta tio n ” if  i t  did  no t in ten d  
to reach  beyond th e  v ery  h ea rtla n d  of its  com m erce power? 
T he ac tiv ities  re g u la te d  by th e  CWA h av e  n o th in g  to  do 
w ith  C ongress’‘bom m eree pow er over n av 'g a tio n .” I n- 
deed, th e  goals of th e  1972 s ta tu te  have n o th in g  to do w ith  
n a v i g a t i o n  a t  all.

As we recognized  in  R i v e r s i d e  B a y v i e w ,  th e  in te re s ts  
served  by th e  s ta tu te  em brace th e  p ro tection  of 
“Significant n a tu ra l  biological functions, includ ing  food 
ch a in  p roduction , g en era l h ab ita t, an d  n esting , spaw ning , 
rea rin g  an d  re s tin g  s ite s ’” for various species of aq u atic  
wildlife. 474 U. S., a t  134-135. F or w e tlan d s  a n d  ‘is o- 
la ted ” in lan d  lakes, th a t  in te re s t is eq ually  pow erful, 
reg ard less  of th e  p rox im ity  of th e  sw am p or th e  w a te r  to a 
navigable s tre a m . N oth ing  in  th e  tex t, th e  s ta te d  p u r-
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reprinted in 1 Leg. Hist. 1069. The CWA ultimately defined ‘havigable 
waters” simply as ‘the waters of the United States, including the 
territorial seas." 33 U. S. C. §1362(7).
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poses, o r th e  leg isla tive  h is to ry  of th e  CWA su p po rts  th e  
conclusion th a t  in  1972 C ongress con tem plated— m uch 
less com m anded— th e  odd ju risd ic tio n a l line th a t  th e  
C ourt h as  d raw n  today.

T he m ajority  accuses resp o n d en ts  of read in g  the  te rm  
‘h av igab le” o u t of th e  s ta tu te . A n t e ,  a t  11. B u t th a t  w as 
accom plished by C ongress w hen  i t  deleted  th e  word from  
th e  §502(7) definition. A fter all, i t  is th e  d e f i n i t i o n  t h a t  is 
th e  ap p ro p ria te  focus o f o u r a tten tio n . B a b b i t t  v. S u i e e t  
H o m e  C h a p t e r ,  C o m m u n i t i e s  f o r  G r e a t  O r e . ,  515 U. S. 687, 
697-698, n. 10 (1995) (refusing to be guided by th e  common- 
law  definition of the te rm  ‘tak e” w hen constru ing  th a t te rm  
w ith in  th e  E ndangered  Species Act of 1973 and  looking 
in stead  to th e  m eaning of th e  te rm s contained in  the  defin i­
tion  of ‘take” supplied by th e  s ta tu te). Moreover, a p roper 
u n d e rs tan d in g  of th e  h is to ry  o f federal w a te r pollu tion  
reg u la tio n  m akes c lea r th a t— even on respo n den ts’b road  
read in g — th e  p resence o f th e  word ‘hav igable” in  th e  
s ta tu te  is n o t inexplicable. T he te rm  w as in itia lly  u sed  in  
th e  v arious R ivers a n d  H arbo rs A cts because (1) a t  th e  
tim e  those s ta tu te s  w ere f irs t enacted , C ongress’pow er 
over th e  Nation^ w a te rs  w as view ed a s 'ex ten d in g  only to 
‘W ater bodies th a t  w ere deem ed hav igab le’and  therefo re  
su itab le  for m oving goods to o r from  m ark e ts ,” Pow er 513; 
an d  (2) those  s ta tu te s  h ad  th e  p rim ary  purpose of p r o ­
tec tin g  navigation . C ongress’choice to em ploy th e  te rm  
‘hav igable w a te rs” in  th e  1972 C lean W ater Act sim ply  
co n tinued  n early  a c e n tu ry  of u sage. Viewed in  fight of 
th e  h isto ry  o f federal w a te r  regu la tion , th e  b road  §502(7) 
defin ition , an d  C ongress’unam biguous in stru c tio n s in th e  
C onference Report, it  is c lear th a t  th e  te rm  ‘hav igable 
w a te r s ’o p e ra tes  in th e  s ta tu te  as  a sh o rth a n d  for ‘W aters 
over w hich federal a u th o r ity  m ay properly  be asse rted .”

II
As th e  m ajority  correctly  notes, a n t e ,  a t  7, w hen th e



C orps f irs t  p rom u lg ated  reg u la tio n s p u rs u a n t to §404 of 
th e  1972 Act, i t  co n stru ed  its  a u th o rity  as  being  e s s e n ­
tia lly  th e  sam e  a s  i t  h ad  been  u n d e r th e  1899 RH A.8 T he 
reac tio n  to those reg u la tio n s in  th e  federa l co u rts ,9 in  th e  
E n v iro n m en ta l P ro tec tio n  Agency (EPA),10 and  in  C on­
g re ss ,11 convinced th e  Corps th a t  th e  s ta tu te  req u ired  it

10 SOLID WASTE AGENCY OF NORTHERN COOK CTY. o.
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8The Corps later acknowledged that the 1974 regulations ‘limited the 
Section 404 permit program to the same waters that were being regu­
lated under the River and Harbor Act of 1899." 42 Fed. Reg. 37123 
(1977). Although refusing to defer to the Corps’ p r e s e n t interpretation 
of the statute, a n te , at 11-12, the majority strangely attributes some 
significance to the Corps’ in i t ia l  reluctance to read the 1972 Act as 
expanding its jurisdiction, a n te , at 7 (‘Respondents put forward no 
persuasive evidence that the Corps mistook Congress’intent in 1974”). 
But, stranger still, by construing the statute as extending to nonnavi­
gable tributaries and adjacent wetlands, the majority reads the statute 
more broadly than the 1974 regulations that it seems willing to accept 
as a correct construction of the Corps’jurisdiction. As I make clear in 
the text, there is abundant evidence that the Corps was wrong in 1974 
and that the Court is wrong today.

9 See, e.g .. N a tu r a l  R eso u rce s  D e fen se  C o u n c il v. C a lla w a y , 392 
F. Supp. 685, 686 (DC 1975); U n ite d  S ta te s  v. H o lla n d , 373 F. Supp. 
665 fMD Fla. 1974).

,0ln a 1974 letter to the head of the Army Corps of Engineers, the 
EPA Administrator expressed his disagreement with the Corps’pars i- 
monious view of its own jurisdiction under the CWA. Section 404 of the 
Federal Water Pollution Control Act Amendments of 1972: Hearings 
before the Senate Committee on Public Works, 94th Cong., 2d Sess., 
349 (1976) (letter dated June 19, 1974, from Russell E. Train, Adminis­
trator of EPA, to Lt. Jen. W. C. Gribble, Jr., Chief of Corps of Engi­
neers). The EPA is the agency that generally administers the CWA 
except as otherwise provided. 33 U. S. C. § 1251(d); see also 43 Op. 
Atty. Gen. 197 (1979) (‘Congress intended to confer upon the admini s- 
trator of the [EPA] the final administrative authority’’to determine the 
reach of the term ‘havigable waters’).

"The House Committee on Government Operations noted the dis­
agreement between the EPA and the Corps over the meaning of ‘hav i- 
gable waters” and ultimately expressed its agreement with the EPA 
broader reading of the statute. H. R. Rep. No. 93-1396, pp. 23-27 
(1974).
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‘to p ro tect w a te r q ua lity  to th e  fu ll ex ten t o f th e  
[CJommerce [CJlause” and  to ex tend  fed era l reg u la tio n  
over d ischarges ‘to m an y  a re as  th a t  h av e  never before 
b een  subject to F ed era l perm its or to th is  form  of w a te r  
q u a lity  protection .” 40 Fed. Reg. 31320 (1975).

In  1975, th e  Corps th erefo re  adopted  th e  in te rim  re g u la ­
tion s th a t  we upheld  in  R i v e r s i d e  B a y v i e w .  As we noted  in  
th a t  case, th e  new  reg u la tio n s u nd ers too d  ‘th e  w a te rs  of 
th e  U n ited  S ta te s” to include, no t only n av igab le  w a te rs  
an d  th e ir  tr ib u ta r ie s , b u t also ‘h on n av igab le  in tr a s ta te  
w a ters  w hose use o r m isuse could affect in te rs ta te  co m- 
m erce.” 474 U. S., a t  123. T he 1975 reg u la tio n s  provided  
th a t  th e  new  p rogram  would becom e effective in  th re e  
phases: p h ase  1, w hich  becam e effective im m ediate ly , 
encom passed  the nav igab le  w a te rs  covered by th e  1974 
reg u la tio n  an d  th e  RHA; p h ase  2, effective a fte r  J u ly  1,
1976, ex tended  Corps ju risd ic tio n  to n onnav igab le  t r ib u ­
ta rie s , fre sh w ate r w e tlan d s  ad jacen t to p r im a ry  nav igable  
w a ters , a n d  lakes; a n d  p h ase  3, effective a f te r  J u ly  1,
1977, ex tended  C orps ju risd ic tio n  to a ll ocher w a te rs  
covered u n d e r  th e  s ta tu te , includ ing  an y  w a te rs  no t cov­
ered  by p h ases  1 an d  2 (such as  ‘In te rm itte n t rivers, 
s tream s, tr ib u ta rie s , an d  perched  w e tlan d s  th a t  a re  not 
con tiguous o r ad jac en t to navigable w a te rs ’) th a t  ‘th e  
D is tric t E ngineer d e te rm in es n ecessita te  reg u la tio n  for 
th e  p ro tection  of w a te r  q ua lity .” 40 Fed. Reg. 3 1 3 2 5 - 
31326 (1975). T h e  lin a l version  of th e se  reg u la tion s, 
adopted  in  1977, m ad e  clear th a t  th e  covered w a te rs  
included  ‘iso la te d  lak es  an d  w e tlan ds , in te rm itte n t 
s tream s, p ra ir ie  potholes, an d  o th e r w a te rs  th a t  a re  not 
p a r t  of a  tr ib u ta ry  system  to in te rs ta te  w a te rs  o r to 
nav igable  w a te rs  o f th e  U nited  S ta tes , th e  d eg rad a tio n  or 
d estru c tio n  of which could affect in te rs ta te  com m erce.” 12

,242 Fed. Reg. 37127 (1977), as amended. 33 CFR §328.3(a)(3) (1977).



T h e C orps’b roadened  rea d in g  o f its  ju risd ic tio n  p r  o- 
voked opposition  am ong som e M em bers o f Congress. As a 
re su lt, in  1977, C ongress considered  a  p roposal th a t  w ould 
h av e  lim ited  th e  C orps’ju risd ic tio n  u n d e r  §404 to w a te rs  
th a t  a re  used , or by rea so n ab le  im provem ent could be 
u sed , a s  a  m ean s to  tra n sp o r t  in te r s ta te  o r foreign oo m- 
m erce an d  th e ir  ad jacen t w e tlan ds . H . R. 3199, 95th  
Cong., 1st Sess., § 16(f) (1977). A b ill em bodying th a t  
p roposal p assed  th e  H ouse b u t  w as d efea ted  in  th e  S en ate . 
T h e  d eb a tes  d em o n stra te  th a t  C ongress w as fully aw are  of 
th e  C orps’u n d e rs ta n d in g  o f th e  scope o f its  ju risd ic tion  
u n d e r  th e  1972 Act. W e su m m arized  th e se  debates in our 
opin ion  in  R i v e r s i d e  B a y v i e w :

‘In  bo th  C ham bers, d eb a te  on th e  proposals to n a  r- 
row th e  defin ition  of n av igab le  w a te rs  cen te red  
la rg e ly  on th e  issu e  of w e tla n d s  p reserva tion . See 
[123 Cong. Rec.], a t  10426-10432 (H ouse debate); i d . ,  
a t  26710-26729  (S enate  debate). P roponen ts o f a 
m ore lim ited  §404 ju risd ic tio n  co n tended  th a t  th e  
Corps’ a sse rtio n  o f ju risd ic tio n  over w etlands an d  
o th e r  n on n av igab le  \Vaters’ h a d  fa r  exceeded w h a t 
C ongress h ad  in ten d ed  in  en ac tin g  §404. O pponents 
of th e  proposed changes a rg u e d  th a t  a  n arrow er d e fi­
n itio n  of hav igab le  w a te rs ’for p u rp o ses o f §404 w ould 
exclude v a s t s tre tc h es  of cru c ia l w e tlan d s from  th e

12 SOLID WASTE AGENCY OF NO RTH ERN  COOK CTY. v .
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The so-called ‘inigratory bird" rule, upon which the Corps based its 
assertion of jurisdiction in this case, is merely a specific application of 
the more general jurisdictional definition first adopted in the 1975 and 
1977 rules. The ‘hile,”which operates as a rule of thumb for identif y- 
ing the waters that fall within the Corps’jurisdiction over phase 3 
waters, first appeared in the preamble to a 1986 repromulgation of the 
Corps’definition of‘havigable waters.” 51 Fed. Reg. 41217 (1986). As 
the Corps stated in the preamble, this repromulgation was not intended 
to alter its jurisdiction in any way. Ib id . Instead, the Corps indicated, 
the migratory bird rule was enacted simply to '61arif[y]" the scope of 
existing jurisdictional regulations. Ib id .
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Corps’ju risd ic tio n , w ith  d e trim e n ta l effects on we t- 
lan d s  ecosystem s, w a te r  quality , a n d  th e  aq u a tic  e n v i­
ro n m en t gen era lly . T he debate, p a r tic u la r ly  in  th e  
S enate , w as len g th y . In  th e  H ouse, th e  d eb a te  ended 
w ith  th e  adop tion  of a  narrow ed  defin ition  of& aterg ’ 
b u t in  th e  S e n a te  th e  lim itin g  am en d m e n t w as d e ­
feated  an d  th e  old defin ition  re ta in e d . T he C onfer­
ence C om m ittee adopted  th e  S en a te l approach : e f- 
forts to n a rro w  th e  defin ition  o f W aters’ w ere 
abandoned; th e  leg isla tio n  as u ltim a te ly  passed , in  
th e  w ords of S e n a to r B aker, fe ta in[ed] th e  com pr e- 
h ensive ju risd ic tio n  over th e  Nation^ w a te rs  exercised 
in  th e  1972 F e d e ra l W ate r P o llu tion  C ontrol Act.’” 
474 U. S., a t  136-137.

T he n e t re s u lt  o f th a t  ex tensive d eb a te  w as a  co n g res­
sional en d o rsem en t o f th e  position  th a t  th e  Corps m a in ­
ta in s  today. W e exp la ined  in  R i v e r s i d e  B a y v i e w :

‘[T]he scope o f th e  C orps’asse rte d  ju risd ic tio n  over 
w etlan ds w as specifically  b ro u g h t to  C ongress’a t te  n- 
tion, an d  C ongress rejected  m easu re s  designed  to curb 
th e  C orps5urisdiction  in  la rg e  p a r t  because  of its  co n- 
cern  th a t  p ro tec tion  of w etlan ds w ould be u n d u ly  
h am p ered  by a n arrow ed  defin ition  o f h av igab le  w a- 
te rs .’ A lthough  w e a re  ch ary  o f a t tr ib u tin g  s ig n if i- 
cance to C ongressTailure to act, a  re fu sa l by C ongress 
to o verru le  a n  agencjd  construction  o f leg isla tion  is a t  
le a s t som e ev idence of th e  rea so n ab len ess  of th a t  co n- 
stru c tio n , p a rtic u la r ly  w here  th e  a d m in is tra tiv e  co n ­
stru c tio n  h a s  b een  b ro u g h t to C ongress’ a tte n tio n  
th ro u g h  leg is la tio n  specifically d esigned  to su p p la n t 
it.” I d . ,  a t  137.

Even if  th e  m ajo rity  w ere correct th a t  C ongress did not 
ex tend  th e  C orps’ju risd ic tio n  in  th e  1972 CWA to reach  
beyond n av igab le  w a te rs  an d  th e ir  non n av igab le  tr ib u ­
ta rie s , C ongress’re jec tion  of th e  H o u sd  efforts in  1977 to



cu t back on th e  Corps’ 1975 a sse rtio n  of ju risd ic tio n  
c learly  ind ica tes congressional acquiescence in  th a t  a s s e r ­
tion . Indeed , o u r b road  d e te rm in a tio n  in  R i v e r s i d e  
B a y v i e w  th a t  th e  1977 Congress acquiesced  in  th e  very  
reg u la tio n s a t  issue in  th is  case should  foreclose p e t i ­
tio n e d  p re se n t u rg ings to th e  co n trary . T he m a jo rity  
re fu sa l in  todajd decision to acknow ledge th e  scope of our 
p rio r decision is troub ling . C om pare i d . ,  a t  136 (‘C ongress 
acquiesced in  th e  [1975] ad m in is tra tiv e  co n struction  [of 
th e  C orps’ju risd ic tion ]’), w ith  a n t e ,  a t  9 (‘We conclude 
th a t  respo n den ts have failed to  m ak e th e  necessary  
show ing  th a t  th e  fa ilu re  of th e  1977 H ouse bill d em on ­
s tra te s  C ongress’acquiescence to th e  C orps’reg u la tion s 
. . . ’) . 13 H aving  a lread y  concluded th a t  C ongress acqu i­
esced in  th e  Corps’reg u la to ry  defin ition  o f its  ju risd ic tion ,
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13The majority appears to believe that its position is consistent with 
R iv e r s id e  B a y v ie w  because of that caseS reservation of the question 
whether the Corpsjurisdiction extends to ‘tiertain wetlands not nece s- 
sarily adjacent to other waters,”474 U. S., at 124, n. 2. But it is clear 
from the context that the question reserved by R iv e r s id e  B a y v ie w  did 
not concern ‘isolated" w a ters , such as those at jssue in this case, but 
rather ‘isolated” w e tla n d s . See id ., at 131-132, n. 8 ('We are not called 
upon to address the question of the authority of the Corps to regulate 
discharges of fill material into wetlands that are not adjacent to bodies 
of open water . . . ’). Unlike the open waters present on petitioned site, 
wetlands are la n d s  ‘that are inundated or saturated by surface or 
ground water at a frequency and duration sufficient to support, and 
that under normal circumstances do support, a prevalence of vegetation 
typically adapted for life in saturated soil conditions. Wetlands gener­
ally include swamps, marshes, bogs, and similar areas.” 33 CFR 
§328.3(b) (2000). If, as I believe, actually navigable waters lie at the 
very heart of Congress'commerce power and ‘isolated," nonnavigable 
waters lie closer to (but well within) the margin, *isolated wetlands," 
which are themselves only marginally ‘Waters,”are the most marginal 
category of tvaters of the United States” potentially covered by the 
statute. It was the question of the extension of federal jurisdiction to 
th a t  category of ‘Waters" that the R iv e r s id e  B a y v ie w  Court reserved. 
That question is not presented in this case.
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th e  C ourt is w rong to rev erse  course today. See D i c k e r s o n  
v. U n i t e d  S t a t e s ,  530 U. S. 428, 443 (2000) (REHNQU1ST, C. 
J .)  (“(T]he doctrine [of s t a r e  d e c i s i s ]  c a rrie s  such  p e rsu a ­
sive force th a t  we h av e  a lw ays req u ired  a  d e p a rtu re  from 
p reced en t to be su p p o rted  by som e Special ju stific  a- 
tio n ” ”).

M ore im p o rtan t th a n  th e  1977 bill th a t  d id  no t become 
law  a re  th e  provisions th a t  ac tu a lly  w ere included  in  th e  
1977 revisions. In s te a d  of ag ree in g  w ith  th o se  who sough t 
to  w ith draw  th e  C orps’ju risd ic tio n  over ‘iso la ted ” w aters, 
C ongress opted to ex em p t seve ra l c lasses o f such  w a te rs  
from  federa l control. §67, 91 S ta t. 1601, 33 U. S. C. 
§1344(0. For exam ple, th e  1977 am en d m e n ts  expressly  
exclude from th e  C orps’reg u la to ry  pow er th e  d ischarge of 
fill m a te ria l Tor th e  p u rp o se  o f con stru c tion  o r m a in t e- 
nance of farm  or stock ponds o r irr ig a tio n  d itches, or th e  
m ain ten an ce  of d ra in a g e  d itches,” an d  Tor th e  purpose of 
co nstruction  of tem p o ra ry  se d im en ta tio n  b asin s  on a 
co nstruction  s ite  w hich does n o t include p lacem en t o f fill 
m a te ria l in to  th e  nav igab le  w a te rs .” I b i d .  T he specific 
exem ption of th ese  w a te rs  from  th e  C orps’ju risd ic tio n  
in d ica tes  th a t  th e  1977 C ongress recognized th a t  s im ila rly  
‘iso la ted” w a ters  n o t  covered by th e  exceptions would fall 
w ith in  th e  statu te^ o u te r  lim its.

In  add ition  to th e  en u m e ra ted  exceptions, th e  1977 
am en d m en ts  included  a new  section , §404(g), w hich 
au th o rized  th e  S ta te s  to a d m in is te r  th e ir  own p erm it 
p rog ram s over c e r ta in  n ..,-ivigable w a te rs . Section 
404(g)(1) provides, in  re le v a n t p a rt:

‘The G overnor o f an y  S ta te  d esirin g  to ad m in is te r 
its  own ind iv idual a n d  g en era l p e rm it p rog ram  for th e  
d ischarge of d redged  or fill m a te ria l in to  th e  navigable 
w aters (o ther th a n  those w a te rs  w hich  a re  p resen tly  
used, o r a re  su scep tib le  to  u se  in  th e ir  n a tu ra l co n d i­
tion o r by rea so n ab le  im p ro vem en t a s  a m eans to



tra n sp o r t  in te rs ta te  o r foreign com m erce . . . , inclu  d- 
in g  w e tlan d s  ad jacen t thereto) w ith in  its  ju risd ic tio n  
m ay  su b m it to th e  A d m in istra to r a fu ll a n d  com plete 
descrip tion  of th e  p rogram  it proposes to e s tab lish  an d  
a d m in is te r  u n d e r S ta te  law  or u n d e r  a n  in te r s ta te  
com pact.” 33 U. S. C. §1344(g)(l).

S ection  404(g)(1)! reference to navigable w a te rs  ‘b th e r 
th a n  th o se  w a te rs  w hich a re  p resen tly  used, o r a re  su sc e p ­
tib le  to  u se”for tra n sp o rtin g  com m erce an d  th e ir  ad jac en t 
w e tlan d s  a p p ea rs  to suggest th a t  C ongress view ed (and  
accepted) th e  Act! reg u la tio n s as covering  m ore th a n  
nav igab le  w a te rs  in  th e  trad itio n a l sense. T h e  m ajo rity  
correctly  po in ts ou t th a t  §404(g)(l) is i ts e lf  am biguous 
because  i t  does no t in d ica te  p recisely  how  fa r  C ongress 
considered  fed era l ju risd ic tio n  to ex tend . A n t e ,  a t  10. B u t 
th e  C o u rt igno res th e  provision! leg isla tive  h is to ry , w hich  
m akes c lea r th a t  C ongress understood  §404(g)(l)—  an d  
th ere fo re  fed era’ ju risd ic tio n — to ex tend , n o t only  to navi­
gable w a te rs  an d  nonnav igable tr ib u ta r ie s , b u t  also  to 
‘iso la ted ”w aters , such as  those a t  issue in th is  case.

T h e  C onference R eport d iscussing  th e  1977 a m e n d ­
m en ts , for exam ple, s ta te s  th a t  §404(g) ‘bstab lish[es] a 
process to allow  th e  G overnor of an y  S ta te  to a d m in is te r  
an  in d iv id u a l an d  g enera l p erm it p rog ram  for th e  d is ­
charge o f d redged  or fill m a te ria l in to  p h a s e  2  a n d  3  w a ­
t e r s  a f te r  th e  ap p rov al of a p rogram  by th e  A d m in is tra to r.”
H. R. Conf. Rep. No. 95-830, p. 101 (1977), re p r in te d  in  3 
L eg isla tive  H is to ry  o f th e  C lean W ater A ct o f 1977 (C om ­
m ittee  P r in t  Com piled for th e  C om m ittee on  E n v iro n m en t 
an d  Public  W orks by th e  L ib ra ry  of C ongress), S er. No. 
95-14 , p. 285 (em phasis added) (h ere in afte r Leg. H ist, of 
CWA). S im ilarly , a S en a te  R eport d iscu ssin g  th e  1977 
am en d m e n ts  exp lains th a t, u n d er §404(g), ‘th e  [C]orps 
will c o n t i n u e  to ad m in is te r th e  section  404 p e rm it p ro ­
g ram  in  all nav igable  w a te rs  for a d isch arg e  o f d red ge  or 
fill m a te r ia l u n til  th e  approval of a S ta te  p rogram  f o r
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p h a s e  2  a n d  3  w a t e r s . ” S. Rep. No. 95-370 , p. 75 (1977), 
rep rin ted  in  4 Leg. H ist, of CWA 708 (em phases added).

O f course, as I have a lread y  discussed, ‘h hase  l ”w a te rs  
a re  navigable w a te rs  an d  th e ir  contiguous w etlands, 
‘fchase 2”w ater3  a re  th e  ‘p rim a ry  tr ib u ta r ie s ”of nav igable 
w a te rs  an d  th e ir  ad jac en t w etlands, an d  ‘fchase 3” w a ters  
a re  all o th e r w aters covered by che s ta tu te , and  can  i n ­
clude such  ‘iso lated” w a te rs  as ‘in te rm itte n t rivers, 
s tream s, trib u ta rie s , an d  perched  w e tlan d s  th a t  a re  not 
con tiguous or ad jacen t to nav igable  w a te rs .” T he legisl a- 
tiv e  h is to ry  of th e  1977 am en d m en ts  th erefo re  p la in ly  
e s tab lish es  th a t, w h en  i t  en ac ted  §404(g), C ongress b e ­
lieved—  an d  desired—  th e  C orps’ ju risd ic tio n  to ex tend  
beyond ju s t  nav igable w aters, th e ir  tr ib u ta rie s , an d  th e  
w e tlan ds ad jacen t to each.

In  d ism issing  the sign ificance o f §404(g)(l), th e  m ajority  
quotes o u t of con tex t lan g u ag e  in  th e  very  sam e 1977 
S e n a te  R eport th a t  I h av e  quo ted  above. A n t e ,  a t  10, n. 6. 
I t  is t ru e  th a t  th e  R eport s ta te s  th a t  ‘[t]he com m ittee 
am en d m en t does no t r e d e f i n e  nav igab le  w a te rs .” S. Rep. 
No. 95-370, a t  75 re p rin te d  in  4 Leg. H is t, of CWA 708 
(em phasis added). B u t th e  m ajo rity  fails to  point o u t th a t  
th e  quoted  language ap p ea rs  in  th e  cou rse  of an  ex p la n a ­
tion  of th e  Senate^ re fu sa l to go along w ith  House efforts 
to  n a r r o w  t h e  s c o p e  o f th e  C orps’ CWA ju risd ic tio n  to 
trad itio n a lly  nav igable  w a te rs . T hus, th e  im m ediately  
p receding  sentence w a rn s  th a t  ‘[t]o lim it th e  ju risd ic tion  
o f th e  [FWPCA] w ith  refe rence to d isch arg es of th e  p o llu t­
a n ts  of dredged or fill m a te ria l would cripp le efforts to 
ach ieve th e  ac(3 objectives.” 14 I b i d .  T h e  C ourt w ould do

14 In any event, to attach significance to the Report) statement that 
the committee amendments do not ‘Redefine navigable waters,” one 
must first accept the majoritjd erroneous interpretation of the 1972 
Act. But the very Report upon which the majority relies states that 
‘[t]he 1972 [FWPCA] exercised c o m p r e h e n s iv e  ju r is d ic t io n  over the



well to h eed  th a t  w arn ing .
T he m ajo rity  also p laces g re a t w eight, a n t e ,  a t  10, on 

o u r s ta te m e n t in  R i v e r s i d e  B a y v i e w  th a t  §404(g) ‘does not 
c o n c l u s i v e l y  d e te rm in e  th e  construction  to  be p laced on  th e  
use of th e  te rm & a te rs ’elsew here in  th e  A ct,”474 U. S., a t 
138, n. 11 (em phasis added). T h is is sim ply  m ore selective 
read ing . In  th a t  case, w e also w en t on to say  w ith  re sp ec t 
to th e  sign ificance o f §404(g) th a t  ‘th e  v ario u s p rovisions 
of th e  A ct sh o u ld  be read  i n  p a r i  m a t e r i a .” I b i d .  M ore­
over, o u r  u ltim a te  conclusion in  R i v e r s i d e  B a y v i e w  w as 
th a t  §404(g) ‘buggestfs] strongly  th a t  th e  te rm  Araters’a s  
u sed  in  th e  Act”su p p o rts  th e  CorpsVeading. I b i d .

I l l
A lth ou g h  i t  m ig h t have ap p eared  p rob lem atic  on  a 

‘lingu istic” level for th e  Corp.3 to classify  ‘lan d s” a s  ‘W a- 
te rs” in  R i v e r s i d e  B a y v i e w ,  474 U. S., a t  131-132, we 
sq u are ly  h e ld  th a t  th e  agencj^ construction  of th e  s ta tu te  
th a t  i t  w as ch arg ed  w ith  enforcing w as en title d  to d e fe r ­
ence u n d e r  C h e v r o n  U . S .  A  I n c .  v. N a t u r a l  R e s o u r c e s  
D e f e n s e  C o u n c i l ,  I n c . ,  467 U. S. 837 (1984). Today, how ­
ever, th e  m ajo rity  refu se s  to ex ten d  such  deference to  th e  
sam e agencjd  co n stru c tion  of th e  sam e s ta tu te , see a n t e ,  
a t  11-13 . T h is  re fu sa l is u n fa ith fu l to b o th  R i v e r s i d e
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N a tio n !  w a te r s  to control pollution to the fu l le s t  c o n s t i tu t io n a l  e x te n t ." 
S. Rep. No. 95-370, at 75, reprinted in 4 Leg. Hist, of CWA 708 (e m- 
phases added). Even if the Courti flawed reading of the earlier statute 
were correct, however, the language to which the Court points does not 
counsel against finding congressional acquiescence in the Corps’1975 
regulations. Quite the contrary. From the perspective of the 1977 
Congress, those regulations constituted the status quo that the pro­
posed amendments sought to alter. Considering the Reports favorable 
references to the Corps’‘tontinu[ing]” jurisdiction over phase 2 and 3 
waters, the language concerning the failure of the amendments to 
Tedefine navigable waters” cuts strongly against the majority pos i- 
tion, which instead completely excises phase 3 waters from the scope of 
the Act, Ib id .
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B a y v i e w  an d  C h e v r o n .  F o r i t  is th e  m a jo r ity  reading, not 
th e  agencjd, th a t  does violence to  th e  schem e C ongress 
chose to p u t in to  place.

C o n tra ry  to th e  Courts suggestion , th e  Corps’in te rp r  e- 
ta tio n  of th e  s ta tu te  does n o t ‘fencroac[h]” upon ‘tra d  i- 
tio n a l s ta te  power”over lan d  use . A n t e , a t  12. ‘L and  use 
p lan n in g  in  essence chooses p a r tic u la r  u ses  for th e  land; 
en v iron m en ta l regu lation , a t  its  core, does not m an d a te  
p a r tic u la r  uses of th e  lan d  b u t req u ire s  only th a t, how ever 
th e  lan d  is used, d am age to th e  en v iron m en t is kep t 
w ith in  prescribed  lim its .” C a l i f o r n i a  C o a s t a l  C o m m i  v. 
G r a n i t e  R o c k  C o ., 480 U. S. 572, 587 (1987). T he CWA is 
no t a  lan d -use  code; i t  is a  p a rad ig m  of en v ironm en ta l 
reg u la tion . Such reg u la tio n  is  a n  accepted  exercise of 
federa l pow er. H o d e l  v. V i r g i n i a  S u r f a c e  M i n i n g  &  R e c l a ­
m a t i o n  A s s n . ,  I n c . ,  452 U. S. 264, 282 (1981).

I t  is p a rticu la rly  ironic for th e  C o u rt to ra ise  th e  specter 
o f federalism  while co n stru in g  a  s ta tu te  th a t  m akes e x ­
p lic it efforts to foster local con tro l over w a te r  regulation . 
Faced  w ith  calls to c u t back on  fed era l ju risd ic tion  over 
w a te r  pollution, C ongress rejected  a tte m p ts  to narrow  th e  
scope of th a t  ju risd ic tio n  and , by inco rpo ra tin g  §404(g), 
op ted  in s tead  for a  schem e th a t  encouraged  S ta te s  to 
su p p la n t federal contro l w ith  th e ir  own reg u lato ry  p ro ­
gram s. S. Rep. No. 95-370 , a t  75, re p rin te d  in  4 Leg. H ist, 
o f CWA 708 (T he com m ittee am en d m e n t does not red  e- 
fxne navigable w a ters . In stead , th e  com m ittee  am en d m en t 
in ten d s  to a ssu re  co n tinued  p ro tection  o f a l l  t h e  N a t i o r d  
w a t e r s , b u t allows S ta te s  to a ssu m e th e  p rim ary  respons i- 
b ility  for p rotecting  those  lakes, rivers, s tream s, sw arnps, 
m arsh es , a n d  o ther portions o f th e  n av igab le  w aters o u t ­
sid e  th e  [Cjorps p rogram  in  th e  so-called p h ase  I w a te rs” 
(em phasis added)). B ecause Illino is could have tak en  
ad v an tag e  of th e  o p p o rtu n itie s  offered to it th rough  
§404(g), th e  federalism  concerns to w hich the m ajority  
ad v erts  a re  m isplaced. The C orps’in te rp re ta tio n  of th e
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s ta tu te  as  ex ten d in g  beyond navigable w a ters , tr ib u ta r ie s  
o f nav igab le  w a te rs , an d  w etlands ad jacen t to each  is 
m an ifestly  rea so n a b le  an d  therefo re  en titled  to deference.

IV
B ecause I am  convinced th a t  th e  Courts m iserly  co n- 

s tru c tio n  o f th e  s ta tu te  is incorrect, I shall com m ent 
b riefly  on petitioner^ a rg u m e n t th a t  C ongress i3 w ithou t 
pow er to p ro h ib it i t  from  filling an y  p a r t  of th e  31 acres of 
ponds on its  p ro p e rty  in  Cook County, Illino is. The C orps’ 
exercise of i ts  §404 p e rm ittin g  pow er over ‘iso lated” w a- 
te rs  th a t  se rve  as  h a b ita t  for m ig rato ry  b irds  falls well 
w ith in  th e  b o u n d a rie s  se t by th is  Courts Com m erce 
C lau se  ju risp ru d en ce .

I n  U n i t e d  S t a t e s  v. L o p e z ,  514 U. S. 549, 558-559  (1995), 
th is  C ourt id en tified  ‘th re e  b road  ca tegories of ac tiv it’ 
th a t  C ongress m ay  re g u la te  u n d e r its com m erce pow er’. 
(1) ch an n els  o f in te r s ta te  com merce; (2) in s tru m en ta litie s  
of in te rs ta te  com m erce, or persons and  th in g s  in  in te rs ta te  
com m erce; a n d  (3) ac tiv ities  th a t  ‘S ubstan tia lly  affect” 
in te r s ta te  com m erce. I b i d .  T h e  m ig rato ry  b ird  ru le  a t  
issu e  h e re  is p ro p erly  analyzed  u n d er th e  th ird  category. 
In  o rd e r to c o n s titu te  a  p rop er exercise of C ongress’pow er 
over in tr a s ta te  ac tiv ities  th a t  ‘S ubstan tia lly  affect” in te  r- 
s ta te  com m erce, i t  is n o t necessary  th a t  each ind iv idual 
in s tan ce  of th e  ac tiv ity  su b s ta n tia lly  affect com m erce; it is 
enough  th a t ,  ta k e n  in  th e  agg regate , th e  c l a s s  o f  a c t i v i t i e s  
in  q uestion  h a s  su ch  a n  effect. P e r e z  v. U n i t e d  S t a t e s ,  402 
U. S. 146 (1971) (no ting  th a t  i t  is the ‘fclass” of reg u la ted  
ac tiv ities, n o t th e  in d iv id u a l in stance , th a t  is  to be co n sid ­
e red  in  th e  ‘hffects” com m erce analysis); see  also H o d e l ,  
452 U. S., a t  277; W i c k a r d  v. F i l b u r n ,  317 U. S. I l l ,  127 - 
128 (1942).

T h e  ac tiv ity  b e in g  reg u la ted  in  th is  case  (and by th e  
C orps’§404 re g u la tio n s  in  genera l) is th e  d ischarge o f fill 
m a te r ia l in to  w a te r. T h e  Corps did not a s s e r t  ju risd ic tion

20 SOLID W ASTE AGENCY OF NORTHERN COOK CTY. u.
ARMY CORPS OF ENGINEERS

Stevens, J ., dissenting



Cite as: 531 U. S .  (2001) 21

Stevens, J., dissenting

over p e titio n ed  lan d  sim ply  because th e  w a te rs  w ere 
‘Used as  h a b ita t  by m ig ra to ry  b irds .” I t  a s se r te d  ju r isd i c- 
tio n  because p e titio n er p lan n ed  to d i s c h a r g e  f i l l  in to  w a ­
te rs  ‘Used as  h a b ita t  by m ig ra to ry  b irds .” H ad  p e titio n er 
in ten d ed  to engage in  som e o the r ac tiv ity  b esides d is ­
ch arg in g  fill (i.e., h a d  th e re  been  no ac tiv ity  to reg u la te ), 
or, conversely, h ad  th e  w a te rs  not b een  h a b ita t  for m ig ra ­
to ry  b irds (i.e., h ad  th e re  b een  no b asis  for fed era l ju r is d ic ­
tion), th e  Corps w ould n ev er have becom e involved in  
p e titio n ed  u se  of its  land . T h ere  can  be no dou b t th a t ,  
u n lik e  th e  class of ac tiv ities  Congress w as a tte m p tin g  to 
re g u la te  in  U n i t e d  S t a t e s  v. M o r r i s o n ,  529 U. S. 598, 613 
(2000) C[g]ender-m otivated crim es’), a n d  L o p e z ,  514 U. S., 
a t  561 (possession o f g un s n e a r  school property ), th e  d i s ­
ch arg e  of fill m a te ria l in to  th e  N atiord w a te rs  is a lm ost 
alw ays u n d e rta k e n  for economic reasons. See V. A lbrecht 
& B. Goode, W etland  R egu la tio n  in  th e  R eal W orld, Exh. 3 
(Feb. 1994) (d em o n stra tin g  th a t  th e  o verw helm ing  m ajo r­
ity  of acreage for w hich §404 p erm its  a re  so u g h t is i n ­
ten d ed  for com m ercial, in d u stria l, o r o th e r economic 
u se ).15

M oreover, no one d isp u te s  th a t  th e  d isch arg e  of fill in to  
‘iso la ted” w a te rs  th a t  se rv e  as  m ig ra to ry  b ird  h a b ita t  will, 
in  th e  aggregate, adv erse ly  affect m ig ra to ry  b ird  p o p u la ­
tions. See, e .g . ,  1 S ec re ta ry  of th e  In te rio r, R eport to 
C ongress, T he Im pac t of F ed era l P ro g ram s on W etlands: 
T h e  Low er M ississipp i A lluvial P la in  a n d  th e  P ra ir ie  
Po tho le Region 7 9 -8 0  (Oct. 1988) (noting  th a t  ‘iso la ted ,”

15The fact that petitioner can conceive of some people who may dis­
charge fill for noneconomic reasons does not weaken the legitimacy of 
the Corps’jurisdictional claims. A s  we observed in P erez  v. U n ited  
S ta te s , 402 U. S. 140 (1971), ‘[wjhere the cla ss  o f  a c tiv itie s  is regulated 
and that c la ss  is within the reach of federal power, the courts have no 
power to excise, as trivial, individual instances of the class.” Id ., at 154 
(internal quotation marks omitted).



p hase 3 w a te rs  ‘h re  am ong  [the] m ost im p o rta n t an d  also 
th e  m ost th re a te n e d  ecosystem s in  th e  U n ited  S ta te s” 
because ‘[t]hey a re  p rim e  n estin g  g rou n ds for m any sp  e- 
cies of N o rth  A m erican  w a te rfo w l. . .’’an d  provide ‘[u]p to 
50 p ercen t of th e  [U. S.] p roduction  o f m ig ra to ry  w a te r ­
fowl’). N or does p e titio n e r d isp u te  th a t  th e  p a rtic u la r  
w aters i t  seeks to fill a re  hom e to m any  im p o rtan t species 
of m ig ra to ry  b irds, includ in g  th e  second-largest b reed in g  
colony o f G re a t B lue H erons in  n o r th e a s te rn  Illinois, App. 
to Pet. for C ert. 3a, a n d  several species of w aterfow l p r  o- 
tected  by  in te rn a tio n a l tre a ty  an d  Illino is en d an gered  
species law s, B rie f for F ed era l R e sp o n d en ts  7 .16

In  ad d itio n  to th e  in trin s ic  v a lu e  of m ig ra to ry  b irds, see 
M i s s o u r i  v. H o l l a n d ,  252 U. S. 416, 435 (1920) (noting  th e  
im portance of m ig ra to ry  b irds a s  'p ro tecto rs of o ur fo rests 
and  our crops” a n d  a s  ‘h food su p p ly ), i t  is  u nd isp u ted  
th a t  lite ra lly  m illions of people reg u la rly  p a rtic ip a te  in  
b irdw atch ing  an d  h u n tin g  an d  th a t  th o se  ac tiv ities g en e r­
a te  a h o st of com m ercial ac tiv ities o f g re a t  v a lu e .17 T h e 
causal connection  betw een  th e  filling  of w e tlan ds a n d  th e

22 SOLID WASTE AGENCY OF N ORTHERN COOK CTY. v.
ARMY CORPS OF EN G IN EERS

S tevens, J . ,  d issenting

16Other bird species using petitioned site a s habitat include the 
‘Great Egret, Green-backed Heron, Black-crowned Night Heron, 
Canada Goose, Wood Duck, Mallard, Greater Yellowlegs, Belted Kin g- 
fisher, Northern Waterthrush, Louisiana Waterthrush, Swamp Spar­
row, and Red-winged Blackbird." Brief for Petitioner 4, n. 3.

,7In 1984, the U. S. Congress Office of Technology Assessment found 
that, in 1980, 5.3 million Americans hunted migratory birds, spending 
$638 million. U. S. Congress, Office of Technology Assessment, Wet­
lands: Their Use and Regulation 54 (OTA-O-206, Mar. 19811. More 
than 100 million Americans spent almost $14.8 billion in 1980 to >vatch 
and photograph fish and wildlife. !b id . Of 17.7 million birdwatchers, 
14.3 million took trips in order to observe, feed, or photograph wate r- 
fowl, and 9.5 million took trips specifically to view other water- 
associated birds, such as herons like those residing at petitioned site. 
U. S. Dept, of Interior, U. S. Fish and Wildlife Service and U. S Dept, 
of Commerce, Bureau of Census, 1996 National Survey or wishing, 
Hunting, and Wildlife-Associated Recreation 45,90 (issued N jv. 1997).
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Stevens, J., dissenting

decline o f com m ercial ac tiv ities  associa ted  w ith  m ig ra to ry  
b irds  is no t ‘h tte n u a te d ,” M o r r i s o n ,  529 U. S., a t  612; i t  is 
d irec t an d  concrete. Cf. G i b b s  v. B a b b i t t ,  214 F. 3d 483, 
492—493 (CA4 2000) (T h e  re la tio n sh ip  b etw een  red  wolf 
tak in g s  an d  in te r s ta te  com m erce is q u ite  d irect—  w ith  no 
red  wolves, th ere  w ill be no red  wolf re la te d  to u rism  . . . ’).

F inally , th e  m ig ra to ry  b ird  ru le  does n o t b lu r th e  ‘di s- 
tinc tion  betw een  w h a t is  tru ly  n a tio n a l a n d  w h a t is tru ly  
local.” M o r r i s o n ,  529 U. S., a t  617 -618 . Ju s tic e  H olm es 
cogently observed in  M i s s o u r i  v. H o l l a n d  th a t  th e  p ro tec ­
tion  of m ig ra to ry  b ird s  is  a  tex tbook ex am p le  of a n a t i o n a l  
problem . 252 IJ. S., a t  435 (‘I t  is n o t sufficient to rely  
upon  the S ta te s  [to p ro te c t m ig ra to ry  b irds]. T he re liance  
is v a in  . . .’). T he d e s t ru c tion  of a q u a tic  m ig ra to ry  b ird  
h ab ita t, lik e  so m an y  o th e r  en v iro n m en ta l problem s, is an  
action  in  w hich th e  b en efits  ( e . g . ,  a new  landfill) a re  d is ­
p roportionate ly  local, w hile  m an y  of th e  costs ( e . g . ,  fev/er 
m ig ra to ry  b irds) a re  w idely  d isp ersed  an d  often  borne by  
citizens liv ing  in  o th e r  S ta tes . In  su ch  s itu a tio n s , d e ­
scribed by econom ists a s  involving ‘fexternalities,” federal 
reg u la tio n  is bo th  a p p ro p ria te  an d  necessary . Revesz, 
R e h ab ilita tin g  In te r s ta te  C om petition: R e th in k in g  th e  
‘R ace-to -the-B ottom "R ationale for F e d e ra l E n v iro n m en ta l 
R egu lation , 67 N. Y. U. L. Rev. 1210, 1222 (1992) (‘T he 
presence o f in te r s ta te  ex te rn a litie s  is a  pow erfu l reaso n  for 
in te rv e n tio n  a t  th e  fed era l level’); cf. H o d e l ,  452 U. S., a t  
2 81-282  (deferring  to C ongress’finding  th a t  n a tionw ide 
s ta n d a rd s  w ere ‘fessential” in o rde r to avoid  ‘destru c tiv e  
in te rs ta te  com petition” th a t  m ig h t u n d e rm in e  env iro  n- 
m en ta l s ta n d a rd s) . Id en tify in g  th e  C orps’ju risd ic tio n  by 
reference to  w a te rs  th a t  serve as h a b i ta t  for b ird s th a t  
m ig ra te  over s ta te  lin e s  also sa tis fies  th is  Courts e x- 
p ressed  d esire  for som e ‘ju risd ic tio n a l e le m e n t” th a t  lim its  
federal ac tiv ity  to its  p ro p er scope. M o r r i s o n ,  529 (J. S., a t  
612.

T he pow er to re g u la te  com m erce am o ng  th e  seve ra l



S ta te s  necessarily  an d  p roperly  includes th e  pow er to 
p rese rv e  th e  n a tu ra l  resources t h a t  g en e ra te  su ch  co m ­
m erce. Cf. S p o r h a s e  v. N e b r a s k a  e x  r e l .  D o u g l a s ,  458 U. S. 
941, 953 (1982) (holding w ater to be an  ‘h rtic le  o f co m- 
merce’). M ig ra to ry  b irds, an d  th e  w a te rs  on  w hich th ey  
rely, a re  su ch  resources. M oreover, th e  p rotection  of m i­
g ra to ry  b ird s  is a  w ell-estab lished  federa l responsib ility . 
As Ju stice  Holm es noted in  M i s s o u r i  v. H o l l a n d ,  th e  federal 
in te res t in  p ro tecting  these  birds is of ‘th e  firs t m agnitude.” 
252 U. S., a t  435. B ecause of th e ir  tran sito ry  n a tu re , they  
‘fcan be protected  only  by national action.” I b i d .

W h eth er i t  is n ecessa ry  or a p p ro p ria te  to refu se  to  allow  
p e titio n er to  fill th ose  ponds is  a  question  on w hich we 
have no voice. W h eth er th e  F e d e ra l G overnm ent h a s  th e  
pow er to req u ire  su ch  perm ission , how ever, is a  question  
th a t  is  easily  an sw ered . If, a s  i t  does, th e  Com m erce 
C lause em pow ers C ongress to re g u la te  p a rtic u la r  ‘hctiv i- 
ties cau s in g  a ir  o r w a te r  pollu tion , o r o th e r en v iro n m en ta l 
h aza rd s  th a t  m ay  h av e  effects in  m ore th a n  one S ta te ,” 
H o d e l ,  452 U. S., a t  282, it  a lso  em pow ers C ongress to 
con tro l in d iv id u a l ac tio n s th a t, in  th e  ag g regate , w ould 
have th e  sam e  effect. P e r e z ,  402 U . S.-, a t  154; W i c k a r d ,  
317 U . S., a t  1 2 7 -1 2 8 .18 T h ere  is no m erit in  p e titio n ed  
co n stitu tio n a l a rg u m e n t.

B ecause I  w ould affirm  th e  ju d g m e n t o f th e  C ourt of 
A ppeals, I respectfu lly  d issent.

24 SOLID W ASTE AGENCY OF NORTH ERN COOK CTY. v.
ARMY CORPS OF EN G IN EER S

Stevens, J ., d issen tin g

18JUSTICE Thomas is the only Member of the Court who has ex­
pressed disagreement with the ‘Aggregation principle.” U n ited  S ta te s  v. 
Lopez, 514 U. S. 549, 600 (1995) (concurring opinion).
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Frequent Appearances Before the Judge
D e f e n d a n t ' s  P h y s i c a l  P l a c e m e n t

Wellness Court
Naltrexone A. A. Nalgroup

CRC: Jail
C om m unity  R esidential 
C enter

With Monitoring

CRC: Bail
C om m unity  R esidential 
C en ter as condition  o f  Bail

With Monitoring

Outpatient Treatment 
Providers

M. R. T.
Moral Reconation TherapyA d d i t i o n a l  T r e a t m e n t

HAP/EM: Bail
H ouse A rrest, P rogram  
E lectronic M o n ito ring  as 
C ondition  o f  Bail

With Sobrietor

HAP/EM: Jail
Serving Jail tim e on house 
arrest p rogram /E lectron ic 
M onitoring

With Sobrietor

T.P.C.: Bail
Third Party C ustodian  as 
condition  o f  Bail

informal Monitoring

Residential 
Treatment Providers

With Monitoring



Anchorage’s Wellness Court for Alcoholic Offenders
A Comprehensive Approach towards Reducing Relapse and Rearrest

_________________________ A d d r e s s in g ________________________

D e f e n d a n t ’ s A lc o h o l is m  C o m m u n it y ’ s N e e d s

I I  I I .
P h y s ic a l  A d d i c t i o n  P s y c h o - s o c ia l  C a u s e s  P r o t e c t io n  C o s t  R e d u c t io n

Com ponen ts:
1. F re q u e n t appearances before the same judge
2. In -co u rt re cogn it ion  o f  p rog ress/qu ick  sanction  fo r  re lapse
3. E m p h a s is  on pe rsona l re sp o n s ib ility : M o ra l R econa tion  T h e rap y
4. S tro n g  m o n ito r in g  p ro g ram  to en fo rce  long-term  abstinence
5. A p p ro p r ia te  p hys ica l p lacem ent o r housing
6. T re a tm e n t o f  p h y s ica l add ic tion : m ed ica l ca re  and N a ltrexone
7. T re a tm en t o f  p sycho-soc ia l causes: va r iou s  treatm ent p rov id e rs  to f it  in d iv id u a l needs
8. A lc o h o l- fre e  w o rk
9. S u p p o rt iv e  fr ien d s  and  associa tes: N A L G R O U P  and A A
10.C ase  co o rd in a tio n  to assist p a rt ic ip a n t in  deve lop ing  a p lan  fo r  a ll o f  the above, and  in  successfu lly  

im p lem en tin g  h is o r  h e r p lan



Wellness Court Team
Judge Jim Wanamaker 
Anchorage District Court

Janet McCabe
Chair, Partners for Downtown Progress
P r o g r a m  d e v e lo p m e n t  a n d  o u t r e a c h

Barbara Bennett
Program Manager, Partners for Downtuwn Progress
A s s i s t in g  p a r t i c ip a n t s  to  p la n  a n d  im p le m e n t  t h e i r  p r o g r a m s  f o r  l a s t in g  r e c o v e r y  
f r o m  a lc o h o l  a d d ic t io n

Municipal Case Coordinator
Represented by John Richard, Municipal Prosecutor
I d e n t i f y in g  l i k e ly  c a n d id a te s ,  m o n iiD r in g  th e i r  p r o g r e s s  a n d  c o o r d in a t in g  w i th  
th e  J u d g e

Dan Wilkerson
Assistant Municipal Prosecutor

Mike Logue 
Hank Graper
Gorton and Logue -  Municipal Defense Firm

Gail Flovd %/
Anchorage Alcohol Safety Action Program (AASAP)
I n f o r m a t io n ,  i n s ig h t s  a n d  c o o r d in a t io n

Keith Thayer
House Arrest Program/Electronic Monitoring (HAP/EM)
S u p e r v i s io n  a n d  m o n i to r in g  d u r in g  t r e a tm e n t

Mike Krukar 
NALGROUP
L e a d in g  w e e k ly  g r o u p  f o r  p e o p l e  o n  N a l t r e x o n e  th e r a p y



F R E E  N A L T R E X O N E  O R I E N T A T I O N  P R O G R A M  

P U B L I C  I N V I T E D

The Alaska Court System will provide a m onthly orientation program  concern ing court program s involving the anti-a lcohol 
drug Naltrexone. Th is program introduces and explains the use o f Naltrexone as a part o f a lcohol treatm ent. The  prom ise o f 
Naltrexone is significant. W hen adm inistered for 90 days, the drug can b lock an ind iv idual's op io id  receptors resu lting in a 
loss o f craving for alcohol. A panel o f medical experts (presented by v ideo replay o f a Ju ly  14, 1999 sem inar) d iscusses case 
studies and ways to im plement the use o f Naltrexone. The Naltrexone Treatm ent O rder w ill be explained. Printed m ateria ls 
will be provided.

i  ® H ow  the  d rug , N a ltrexone , is used  in a lcoho l trea tm en t
| • H ow  N a ltre xone  w orks in co n ju n ction  w ith  trad it iona l a lco h o l tre a tm e n t p ro g ram s  - ca se  s tu d ie s

• H ow  the  cou rts  w ill u se  N a ltre xone  a s  a sen ten c ing  a lte rn a tive . T h e  N a ltre xo n e  O rd e r  w ill be  e xp la in e d .
• H ow  m uch  N a ltre xone  co s ts
• H ow  N a ltre xone  can  w o rk  in ba il and  p roba tion  p rog ram s

LOCATION OF ALL PROGRAMS:

Courtroom 15 (first floor) 
BONEY COURTHOUSE 

303 u Street 
Anchorage, Alaska 99501

PROGRAM WILL BE PRESENTED ON THE FOLLOWING WEDNESDAYS. 7 P.M. TO 9 P.M.:
September 6 , 2 0 0 0  
October 4 , 2000  
November 1 , 2 000  
December 13 , 2 0 00

January 3 , 2001 
February 7 , 2001 
March 7 , 2001 
April 4 , 2001

May 2, 2001 
June 6 , 2001 
Ju ly  1 1 , 2001 
August 1, 2001

Sep tem ber. 5 , 2001 
O ctober 3 , 2001 
November 7 , 2001 
December 5 , 2001
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Making the Case for 
Hands-On Courts

J u d g e s  a r e  l e a r n i n g  t h a t  a  p r o b l e m - s o l v i n g  a p p r o a c h  
c a n  s t o p  t h e  c y c l e s  o f  d r u g  u s e  a n d  d y s f u n c t i o n  

'• B y  J U D I T H  S .  K A Y E
tE N  I GRADUATED FROM 

lavvschool hack ii: 1962, 
becoming a judge was die 
farthest thing from my 
mind. Not that the idea 

wasn't appealing. I was intrigued by che in­
tellectual challenges that the job posed as 
well as die opportunity to "dojustice" 
and make a difference in people's 
lives. It's just diat the obstacles were 
daundng, especially for a woman.
Still. I could dream, couldn't I;

Fast-ibrward to 1999. For the past 
six years I have served as New York’s 
chief'judge. .As head of’a branch of 
government with more than 15.000 
employees and 4 million new cases a 
year. I've seen lirsthand what it takes 
to keep the wheels of justice turning.
1 have also seen diat, overwhelming­
ly. the New York courts discharge 
their heavy responsibility* with grew 
care, working diligently to achieve 
the goal of equal justice under law.

but I'm notwritingdiis essay to 
hand out congratuladons. I'm writing 
because diat dream of 1962 doesn't 
quite line up with the reaiity of'1999. 
"Doingjustice."I find, isa lot tougher 
dian my textbooks ever suggested.

Let's face facts: many of the cases in 
state courts today are notcompiicatcd 
legal matters. But they do involve peo­
ple with complicated lives. Ii'you take 
a trip to criminal court or family court, 
you'll be reminded moreof'Wl\VS*H" 
than of"Perry Mason."Judges grapple widi 
dockets driven by drug abuse, domestic vio­
lence and family dysfunction. These are 
new issues lorihe courts, and yet judicial re­
sponses tend to be firmly rooted in die past.

Not surprisingly, in many of today's 
cases, the traditional approach yields un ­
satisfying results. The addict arrested for 
tkug dealing is adjudicated, does time, 
then goes right back to dealing on the 
street. The battered wife obtains a protec­

tive order, goes home and is beaten again. 
Every legal right of die litigants is protect­
ed. all procedures followed, yet we aren't 
making a dent in the underlying problem. 
Not good for the parties involved. Not 
good for the community. Not good for 
the courts.

v. ;' •• • -. r  ^
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'Theflood ofcases shows no sign o f  letting up. I Ve 
can bailfaster or look for new ways to stem the tide.

The volume of our dockets demands effi­
cient management. But processing more 
cases more quickly isn't the whole answer. 
We also need to take a step back and ask.
“Is diere a better way to do this?" In fact, 
across the country, some judges are start­
ing to rethink business as usual.

Here in New York we now have 15 drug 
courts that direct nonviolent defendants to 
suicdy supervised drug treatment instead 
of prison, halting tne revolving door of 
drugs-crime-iail We re also testing diat

rrsoucs in family court to stop tne uevastat- 
me eycie ofdrugs-cnild negiect-iostcrcare. 
We're developing "commumrv courts" that 
seek to restore distressed New York neigh- 
hornoods by making low-levei. nonviolent 
orfenders pay tor their deeds by removing 
grariiti and cleaning streets. And halt a 
dozen domestie-violencc courts put im­
mediate emphasis on victim safety and 
defendant accountability.

In these new courts, judges are active 
participants in a problem-solving process. 
In the drug courts, judges oversee defend­
ants in drug treatment—cheering them 
when diey achieve sobriety and sanction­
ing them (perhaps with a weekend jail 
stay; if they fall back a step.

\\Tiafs so different about diis approach? 
First is the court's heiiefdiat we can and 
should play a role in trying to solve the prob­
lems that are fueling our caseloads. Second 
is the belief that outcomes—notjust process 
and precedents-matter. Protcctingthe 
rights ol'an addicted modier is important.

So is protecting her children and get­
ting her of I'd rugs.

Third is die recognition thatcourts' 
coercive powers can change people's 
behavior. We know, for example, diat 
a defendant in court-ordered drug 
treatment is twiceas likely to com­
plete the program as someone who 
gets help voluntarily. Finally, we've 
learned that courts can't carry our this 
problem-solving role alone. Collabo­
rations with government agencies and 
community groups are essential.

Do problem-solving courts raise 
new questions about the roles of 
judges and attorneys? You bet. But 
anyone who doubts the potential of' 
diis approach needs to attend a fami- 
ly-treatmcnt-court graduation, as I 
did recently. There were a lot of hap­
py tears—including mine—as eight 
formerly addicted modicrs were re­
united in record time widi their kids 
who had keen in foster care.

Some may argue that such hands- 
on involvement clashes with our 
branch's traditional dignity and 
reserve. But what's the alternative?

The flood of cases shows no sign of letting 
up. We can cidier bail faster or look for 
new ways to stem the tide.

With a problem-solving attitude, we 
can make a real difference in the lives of 
litigants and in the communities in which 
we all live. .And in die end. that comes 
pretty close to tne dream that drew so 
many of us to die law. and to judicial 
service, in die first place.

KAYE is chiefjudne o f the stare o f Sew )t.rk.
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C O N C L U S I O N S

Th is  a rtic le  has sum m arized fin d in g s  from  the ex ist­
ing  evaluations o f  both  o lde r and new er treatment courts. 
A lth ough  the eva luations vary considerab ly  in  scope, meth­
odo lo gy  and qua lity , the resu lts are consistent in  f in d in g  that:

(1) drug courts have been successfu l in  engag ing  and 
reta in ing  fe lo n y  o ffenders in  p rogram m atic and 
treatment serv ices w ho  have substantia l substance 
abuse and c r im in a l h istories but lit t le  p r io r  treat­
m ent engagement;

(2) drug courts p rov id e  m ore com prehens ive  and 
c lo se r superv is ion  o f  the d rug-using  o ffen d e r than 
other fo rm s o f  com m un ity  superv is ion;

(3) drug use and c r im in a l behav ior are substan tia lly  
reduced w h ile  c lien ts are p a rtic ip a tin g  in  drug 
court;

(4) c r im in a l b eh av io r is low e r after p rogram  p a rt ic i­
pation, e sp e c ia lly  fo r  graduates, a lthough  few  
studies have tracked re c id iv ism  fo r  m ore than one 
year post-program .

(5) drug courts generate cost savings, at least in  the 
short term , from  reduced ja ii/p r ison  use, reduced 
c r im in a lity  and low er c r im in a l ju s t ice  system  
costs; and

(6) drug courts  have been quite success fu l in  b r id g in g  
the gap between the court and  the treat­
m ent/pub lic hea lth  systems and spu rr in g  greater 
cooperation  am ong the various agencies and per­
sonnel w ith in  *he cr im ina l ju s t ice  system , as w e ll 
as between the c r im ina l ju s t ice  system  and the 
com m unity.

Source: Research on D rug C ourts: A Critical Review  by S teven  B elenko, Ph.D .,
N ational C enter on A ddiction and Substance A buse a t Colum bia U niversity, June, 1998



New Drugs for 
Treating Substance Abuse
Recent developments in dnig research have 
awakened new hope for more effective substance 
abuse treatment. Naltrexone is among the first o f die 
new wave o f drugs diat are supportive to treatment.
Research indicates that Naltrexone, when used widi 
counseling emphasizing coping skills and relapse 
prevention, increases die clicnfs chances for 
recovery. Naltrexone alone is not recommended. 
Naltrexone has been shown to be most effective in an 
outpatient setting.

Internet resources:
Naltrexone Course (2C E U )
http://www.nied.nyu.edu/substanceabuse/course/nalll.htm 
Naltrexone on the Web
http://www.healtli.upenn.edu/ ~ rccovery/pros/nalnews.com 
http://wwiv.well.com/user/woa/revia/revhome.litm
References:
Volpicclli, J.R.; Alterman, A .I.; and Hayashida M .; 
Naltrexone in the treatment o f alcohol 
dependence. Archives of General Psychiatry, 1992,
49, 876-880.
O ’Malley, S.S.; Jaffe, A.J.; and Chang, G.;
Naltrexone and coping skills therapy for alcohol 
dependence. Archives of General Psycbiatiy, 1992,
49, 881-887.
Volpicclli, J.R.; Clay, K .L .; Watson, N .T .; and 
O ’Brian, C.P.; Naltrexone in the treatment o f 
alcoholism. Journal of Clinical Psychiatry, 1995,
56(7), 39-44.
Facts About Naltrexone. Toronto, Canada. Addiction 
Research Foundation, 1996, number 170, 195-96.
O ’Malley, S., Ph.D., Panel Chair. TIPS #.28 
Naltrexone and Alcoholism Treatment. Rockville, 
Maryland. U .S . Dept, o f Health &  Human Services, 
SAMSIfA, 1998.
Macintosh, I.. Guidelines for the Use of Naltrexone in 
the Treatment of Alcoholism. Division of 
Alcoholism and Drug Abuse, 1999.

State of Alaska 
Department of 

Health and Social Services 
Division of Alcoholism and Drug Abuse

3601 C Street, Suite 358 
Anchorage, Al< 99524-0249 

(907) 269-3790 
(907) 269-3786 fax 

Statewide: 1-800-478-7677

http://www.nied.nyu.edu/substanceabuse/course/nalll.htm
http://www.healtli.upenn.edu/
http://wwiv.well.com/user/woa/revia/revhome.litm
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NALTREXONE
W h a t  t h e  L e g a l  C o m m u n i t y  N e e d s  t o  K n o w —  

A  B r i e f  G u i d e  t o  U s i n g  N a l t r e x o n e  i n  t h e  T r e a t m e n t  o f  A l c o h o l i s m

What is Naltrexone?
Naltrexone is a d rug d ia t du lls die craving fo r 
a lcoho l. N a ltrexone used w ith professiona l 
counseling reduces relapse frequency 
and intensity.

Can a judge order an offender to 
take Naltrexone?
Yes. The C ou rt may o ffe r  N a ltrexone as an 
op tion  in m isdemeanor cases. In  fe lony cases 
A laska Statute A S 2 8 .3 5 .0 3 0  (n ) (4 )  says a judge 
may o rd e r a fe lony D W I to  take “ a d rug o r  
com bination o f  drugs”  as a cond ition o f  
p roba tion  o r  parole.

What will Naltrexone do?
In  a m otivated person w ho wants to avoid 
relapse, N a ltrexone has been shown to  reduce 
die craving associated w ith a lcoho l. The result is 
low e r and less frequent use.

How does Naltrexone work?
A fte r passing medical screening, die person takes 
one  50m g tablet each day. W h ile  active, 
N a ltrexone dampens die pleasurable effects o f  
a lcoho l fo r up to  2 4  hou rs. A  h igher dose lasts 
longer. N a ltrexone calms the pleasure centers o f  
the brain and buffers against the effects o f  any 
a lcoho l taken. D esire fo r  a lcoho l is reduced.

How' effective is Naltrexone?
Naltrexone is c learly effective i.i abou t 5 0  to  75  
percent o f  users when used in con junction w id i 
a professional counseling regimen. I t  reduces the 
intensity and the frequency o f  relapse.

How do I write Naltrexone into 
the sentencing?
There is a standard sentencing fo rm  and fo rm at 
fo r m isdemeanors and felonies available to 
judges and magistrates d irough  die Anchorage 
C ou rt. Contact Judge W annam aker at 
(9 0 7 )  2 6 4 -0 6 6 6  o r  the D iv is ion  o f  A lcoholism  
&  D ru g  Abuse in Anchorage at (9 0 7 )  2 6 9 -3 7 9 0  
o r  1 -8 0 0 -4 7 8 -7 6 7 7  (state-w ide).

What will be the cost?
Naltrexone costs abou t $ 4 .5 0  per day— far less 
than a lcohol. Medicaid w ill cover up to fou r 
months o f  N a ltrexone therapy fo r  Medicaid 
eligib le persons. The cost is estimated to  run 
about $ 5 5 0  to  $ 9 5 0  fo r  fo u r months.

Is Naltrexone available everywhere?
I t  is available d irough  physicians and 
pharmacies. N o t  all pharmacies earn' N altrexone 
and it may have to be special ordered .

What works best with Naltrexone?
Studies have shown that N altrexone works best 
in persons receiving professional counseling.

Are there side effects?
Naltrexone is a re lative ly safe drug. Abou t 
three to  ten percent o f  peop le using it report 
m ild side effects lasting about tw o weeks. 
Sym ptom s include headache, nausea, dizziness, 
insomnia, anxiety, and /o r sleepiness. Side effects 
must be regu larly and rou tine ly m on itored . Side 
effects may be m itigated by dosage adjustin'-nt. 
Frequent m on ito ring  is high ly recommended 
th roughou t treatment.

Who can use Naltrexone?
M otivated persons who have completed a fo u r 
to five day detox and are in an approved 
in- o r  out-patient treatment p rog ram  can 
use N altrexone.

Who shouldn't use Naltrexone?
• A person w ho is using opiates 
o r  od ic r narcotics

• A  person who has serious liver 
o r  o the r serious health prob lem s

• A  person who i" pregnant
•A  person who is under age 18
Anyone considering use o f  N a ltrexone shou ld
first consult w ith his o r  her physician.

Where can I get more information 
about Naltrexone?
Contact you r local substance abuse p rog ram  o r
the Division o f  Alcoholism and Drug 
Abuse at (907) 269-3790  or 
1-800-478-7677 (state-wide).

Naltrexone is most effective 
when used with counseling.



DUX/Drug Courts: 
Defining a National Strategy

J u d g e  J e f f  T a u b e r  
Director

C .  W e s t  H u d d le s to n  
Deputy Director

M a r c h  1 9 9 9

A n o t e  f r o m  J u d g e  W a n a m a k e r
T h e  A n c h o r a g e  W e l l n e s s  C o u r t  
i s  m o d e l e d  a f t e r  t h e  B u t t e  
C o u n t y  C o u r t ,  a d a p t e d  t o  
A l a s k a  l e g a l  r e q u i r e m e n t s .
I n  r e a d i n g  t h i s  r e p o r t  i t  i s  
i m p o r t a n t  t o  k n o w  t h a t  N a l t r e x o n e  
i s  t h e  g e n e r i c  n a m e  f o r  t h e  d r u g  
a n d  t h a t  R e - V i a  i s  t h e  D u p o n t  
P h a r m a c e u t i c a l  b r a n d  n a m e  f o r  
N a l t r e x o n e .  I n  o t h e r  w o r d s ,  
" R e - V i a "  a n d  " N a l t r e x o n e "  a r e  
s y n o n y m o u s .  I t  i s  t h e  s a m e  d r u g .  
T h e  c o n c l u s i o n s  o f  t h i s  s t u d y  a r e  
f o u n d  o n  p a g e s  34 a n d  3 5  i n  t h e  
s e c t i o n  m a r k e d  " O u t c o m e s " .
T h e  A n c h o r a g e  W e l l n e s s  C o u r t  
h a s  b e e n  i n  e x i s t e n c e  f o r  j u s t  
o v e r  o n e  y e a r .  T w e n t y  d e f e n d a n t s  
w e r e  p r o c e s s e d  t h r o u g h  t h e  W e l l n e s s  
C o u r t  i n  t h i s  f i r s t  a n d  f o r m a t i v e  
y e a r .  A s  s o o n  a s  f u n d i n g  b e c o m e s  
a v a i l a b l e  t h e r e  w i l l  b e  s t u d i e s  o f  
t h e  p r o g r a m  a n d  e f f e c t i v e n e s s .  I n  
t h e  i n t e r i m ,  i t  i s  u s e f u l  t o  l o o k  
a t  t h i s  C a l i f o r n i a  s t u d y .

N a t i o n a l  

D r u g  C o u r t  

I n s t i t u t e

Monograph Series 1



A p p e n d i x  B :  R e V i a  P r o j e c t

The Butte County ReVia Project

Hon. Darrell Stevens, Judge of the Butte County Superior Court
Helen Harberts, Chief Probation Officer
Jane E. Pfeifer, Drug Court Program Manager, Supciior Court
Ian Redmond, Research Assistant

A cknow ledging the generous assistance o f Percy M enzies &" D uP ont 
P harm aceuticals

In 1996, Butte County Probation and the Butte County Superior Court 
teamed with members of the community to begin the ReVia Project. Initially 
planned as a 90-day trial project, ReVia quickly demonstrated value for a specific 
population of offender: the repeat drinking driver. Based upon that first series of 
cases, the ReVia Project was extended. It is now approximately two years out, and 
the results appear distinctly promising. In some cases, the results have been 
astounding. A preliminary review of the data reveals that ReVia is far and away the 
most successful method of dealing with high blood alcohol, repeat drunk driven.

Butte Count)' was one of three courts in the United States who directed the 
use of ReVia (generic name: naltrexone) as part of a court ordered treatment 
model. The model was designed as an expedited case processing system, where 
identified alcoholics would be moved quickly >nto the treatment proccsr. Key to 
this treatment process was ingestion of ReVia (naltrerone).

A l c o h o l  a n d  C r i m e  i n  B u t t e  C o u n t y

Butte County, California has just over 200,000 citizens. It is located in the 
north central valley of California, approximately 70 miles north of the state 
capitol, Sacramento. The area is predominately rural. The County has five major 
population areas, distributed in distinct areas of the county. The largest population 
is found in the Chico Urban Area (90,000). Chico is the home to California 
State University, Chico. This university has struggled for yearn with the reputation 
of being one of the top 10 party schools in the nation. Alcohol use plays a 
prominent role in the local culture.

In California, the presumptive level for driving under the influence (DUI) is 
.08. State law mandates jail sentences for DUI cases, with increased penalties for 
prior convictions, or a higher blood alcohol level upon arrest. A DUI with 3 prior 
convictions can be charged as a felony, and the defendant faces the California state 
prison system. Persons who have an extensive list of prior convictions and cannot 
perform safely in the community are sent to state prison.

D U I/D ru g  Courts: Defining a National Strategy
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Arrests in Butte County fo r driving under the influence, and alcohol related 
fatalities have been unacccptably high. During 1996  -1997 , 25 people died in 
D U I  cases. To address this issue, focused efforts o f  the California Highway Patrol, 
and the local police included increased patrol strategies, public education, D U I 
checkpoints and specialized training in early detection o f  drivers under the 
influence. The Chico Police Department developed the powerful nationally 
honored “ Every 15 Minutes”  intervention program. Utilizing members o f  the 
entire community, this program teaches high school students about the 
community wide impact which follows the choice to  drive after drinking. I t  is 
noted that “ Every 15 Minutes”  someone is killed o r injured by a person who 
chooses to drive after drinking. The Chico Police have also received special 
funding to address alcohol outlets. Using enforcement and educational strategies, 
they have reduced the level o f  excess consumption, and sales o f  package liquor to 
underage drinkers.

Many o f  these efforts have paid o ff. There is increased awareness regarding the 
issue o f  alcohol abuse and driving. However, there remains a core group o f  
addicted drivers who continue to pose grave danger to the public, and occupy a 
significant portion o f  the community resources through health care, emergency 
services, police, court, jail and probation criminal justice costs. For these 
offenders, Butte County has created the ReVia Project.

R e  V i a  i n  G e n e r a l

ReVia is a medication utilized fo r many years as a highly effective opiate 
treatment (referred to as an opioid receptor antagonist). Recently, it was 
determined that the brain pathways utilized by alcohol and opiates may be the 
same. Because o f  this, ReVia reduces o r  stops the cravings experienced by 
alcoholics during treatment. I t  is these cravings (physiological reactions which arc 
triggered by behavioral cues) which interfere with an alcoholic’s ability to 
complete a treatment program. While on  ReVia, they can maintain sobriety long 
enough to successfully establish a pattern o f  behavior modification. At the end o f  
180  days, the client is examined fo r reduced use o f  ReVia.

Essentially, ReVia functions as a too l to  aid recovery and treatment. I t  is not a 
“ stand alone”  treatment. While being utilized by these recovering alcoholics,
ReVia functions in two manners: (1 )  it blocks cravings (2 )  there is no pleasure 
derived from  drinking alcohol when the addict “ tests”  the medication. There is no 
“ buzz”  and no reward fo r drinking. Thus, i f  an alcoholic is sincerely working on 
behavior changes through treatment, true progress can be made.

In  contrast to die results fo r traditional treatment and the utilization o f  
Antabuse, the ingestion o f  ReVia suppresses the desire o f  alcohol (and the 
pleasure from consumption). Therefore , it allows traditional methods o f 
substance abuse treatment to take ho ld . We have found that utilization o f  ReVia 
as part o f  the probationary terms and conditions blocks the cravings and allows 
the behavioral modification to take effect. The C ou rt and Probation have adopted

D U I/D ru g  Courts: Defining a National Strategy
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a high intensity probation model to deal with repeat DUI cases. Based on the 
theory that the power of criminal justice system can be used as a therapeutic tool, 
the terms of probation arc used as a “bottoming out” proems to encourage 
sobriety. Strict accountability is required. The model is quite similar to that of 
Drug Court.

ReVia can be given with Antabuse, but we have not found that to be necessary. 
No physical or psychological dependency is attributed to the use of ReVia during 
the treatment period. DuPont Merck conducted a 12-week, double blind, placebo 
based trial of ReVia. When combined with traditional therapy, ReVia was 
significantly more successful (61%) than the placebo with the same therapy (22%) 
in preventing relapse. (Archives of General Psychiatry, 1992; 49:881-887) Further, 
those who did drink, did so on fewer days than the placebo group (2 and 6 days 
respectively) over the same 12 week period.

Persons who drink alcohol while taking ReVia can become intoxicated. ReVia 
docs not interfere with the absorption of alcohol-it only interferes with the 
pleasure and cravings. Persons who are given ReVia must be screened through a 
liver panel prior to issuance of a prescription and administration of the medication. 
There are specific physical conditions that are not compatible with the 
administration of ReVia.

Additionally, it cannot be given to active opiate addicts. ReVia can be extremely 
dangerous if administered unknowingly to an active heroin or opiate addict. It is 
absolutely critical to make certain that the client is not using opiates, or has had a 
specified period of abstinence prior to the administration of opiates.

ReVia can seem expensive: up to S535.00 per month. However, compared to 
the cost of alcohol, or a jail bed, it is quite inexpensive. Some defendants have had 
assistance with the costs from their families. Also, purchasing a supply one-week at 
a time assists with “sticker shock”. The cost of a one-month supply will frighten 
many clients. It is easier to have them obtain a smaller amount.

We have learned that dose physical monitoring by a physician will allow us to 
address any side effects which may occur without having to drop the person from 
the project. The “standard” dosage needs to vary slightly with the unique 
physiology of the probationer.

As always, public safety remains the #1 priority. Field visits to the homes of 
ReVia clients have been helpful. There have been occasions when arrests have 
been necessary. Terminations have resulted from new criminal charges (such as a 
child cndangcrment case) during the project, and for medical reasons.

D U I/D ru g  Courts: Defining a National Strategy
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ReVia: A Natural Outgrowth ofh»itte County Drug Court

B u t t e  C o u n t y  has u t i l i z e d  a D r u g  C o u r t  f o r  t h e  p a s t  t h r e e  y e a r s . T h e  D r u g  
C o u r t  h a s b e e n  q u i t e  s u c c e s s fu l a n d  h a s  w id e  s p r e a d  c o m m u n i t y  s u p p o r t .  I t  w a s 
r e c e n t ly  r e c o g n i z e d  as o n e  of" e i g h t  C O P S  m e n t o r  D r u g  C o u r t s  b y  t h e  N a t i o n a l  
A s s o c i a t i o n  o f ' D r u g  C o u r t  P r o f e s s i o n a ls  ( N A D C P ) .  T h e  j u d g e  w h o  p a r t n e r e d  
w i t h  P r o b a t i o n  t o  c re a te  t h e  R e V i a  P r o j e c t  is t h e  p r e s i d i n g  J u d g e  o f  t h e  B u t t e  
C o u n t y  D r u g  C o u r t .

T h e  n e x t  s t e p  f o r  t h e  R e V i a  P r o j e c t  is s t a b i l i z e d  f u n d i n g , a n d  c r e a t i o n  o f  a 
s p e c ia l i z e d  R e V ia  tra c k  w i t h i n  t h e  B u t t e  C o u n t y  D r u g  C o u r t .  U p o n  r e v iew , i t  is 
b e l i e v e d  th a t  im p r o v e d  o u t c o m e s  c o u l d  b e  a c h ie v e d  b y  m o v i n g  R e V i a  d i r e c t ly  i n t o  
a D r u g  C o u r t  f o rm a t . W i t h i n  t h e  n e x t  f ew  m o n t h s ,  R e V i a  w i l l b e  fu l ly  
i n c o r p o r a t e d  i n t o  t h e  B u t t e  C o u n t y  D r u g  C o u r t  p r o g r a m . U n d e r  t h e  D r u g  C o p r t  
d e s i g n , w e e k ly  c o n ta c t s  a n d  e x p e c t a t i o n s  o n  R e V i a  c l i e n t s  w i l l i n c r e a s e , a n d  t h e  
in t e n s i t y  o f  t r e a tm e n t  w il l in c r e a s e  c l i e n t  a c c o u n t a b i l i t y  e v e n  f u r t h e r . M o r e  
f r e q u e n t  t e s t in g  w ill o c c u r , b u t  p e r h a p s  m o r e  im p o r t a n t ly , R e V i a  c l i e n t s  w il l 
e x p e r i e n c e  t h e  im m e d ia t e  s a n c t i o n s , e x c e l l e n t  c a m a r a d e r i e , s u p p o r t  a n d  f r e q u e n t  
p r a is e  w h ic h  d is t in g u i s h e s  D r u g  C o u r t .  T h i s  w i l l r e d u c e  i s o l a t i o n , a n d  a ss is t i n  
l o n g  t e r m  r e i n f o r c e m e n t  f o r  r e c o v e r y .

Outcomes

C o m p a r i s o n s  w ith  s u c h  a s m a l l g r o u p  c a n  b e  d i f f i c u l t . S m a l l  f l u c t u a t i o n s  
c a n  c h a n g e  t h e  re s u lts  d r a m a t ic a l ly , t h u s , m o r e  s t u d y  is n e e d e d . H o w e v e r ,  t h e  
p r e l im in a r y  d a ta  b e tw e e n  t h e  tw o  c lo s e s t  d e m o g r a p h i c  g r o u p s  s h o w s  t h a t  R e V i a  
i s  f a r  m o r e  e f f e c t iv e  t h a n  A n t a b u s e  a n d  s t a n d a r d  p r o b a t i o n  w i t h  A A  t e r m s  a n d  
c o n d i t i o n s . O f  p a r t ic u la r  i n t e r e s t , R e V i a  h a s  t h e  l o w e s t  r e c i d i v i s m  r a t e , t h e  
l o n g e s t  p e r i o d  o f  t i m e  p r i o r  t o  r e c i d i v i s m , a n d  t h e  l o w e s t  r a t e  o f  p e r s o n s  

“ a t  w a r r a n t ” .

P r o b a t i o n  a n d  C o u r t  r e c o r d s  w e r e  r e v ie w e d  t o  p r o v i d e  d a t a  o n  R e V i a  c l i e n t s . 
E v e r y  p a r t ic ip a n t  s t u d i e d  w a s t r a c k e d  t h r o u g h  t h e  r e c o r d s  o f  t h e  D e p a r t m e n t  o f  
M o t o r  V e h ic le s , c ity  p o l i c e , a n d  c o u r t  r e c o r d s  t o  v e r ify  i f  a n y  p e r s o n s  r e - o f f e n d e d . 
R e - o f f c n s c  w as d e f i n e d  as a n y  n e w  c r im in a l o f f e n s e  o t h e r  t h a n  a n  i n f r a c t i o n . T h e  

B u t t e  C o u n t y  s t u d y  h a s  o n e  a d v a n t a g e  o v e r  p r e v i o u s  s t u d ie s  o n  R e V i a . O t h e r  
s t u d i e s  c o v e r e d  a 4  t o  1 2  w e e k  c y c le , w i t h  m o n i t o r i n g  f o r  6  m o n t h s  a f t e r  
i n g e s t i o n . B u t t e  C o u n t y  s t u d i e d  p a r t i c i p a n t s  f o r  a n  a v e ra g e  o f  2 9  w e e k s  o f  
i n g e s t i o n  a n d  a n  a v e ra g e  o f  1 0  m o n t h s  s in c e  c o m p l e t i o n . S o m e  o f f e n d e r s  h a v e  

n o w  b e e n  t r a c k e d  f o r  a lm o s t  2  y e a rs .

N o  in it ia l in te rv iew s  w e r e  d o n e  o n  o f f e n d e r s  t o  d o c u m e n t  t h e i r  d r i n k i n g  
p a t t e r n s  p r i o r  t o  a c c e p ta n c e . R a n d o m  a n e c d o t a l  i n f o r m a t i o n  f r o m  c lie n t s  in c lu d e s  

a d m i s s i o n s  o f  d r i n k i n g  3/4 o f  a q u a r t  o f  w h is k e y  p e r  d a y , b e i n g  d r u n k  e v e ry  d a y  f o r  

1 5  y e a r s , e t c .
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R e V i a  t o  c l i e n t s , a n d  t o  o b s e r v e  i n g c s d o n  o n  a w a lk - in  b a s is . D u P o n t  g e n e r o u s ly  
a s s is te d  w i t h  i n f o r m a t i o n a l  s u p p o r t , a n d  t e m p o r a r i l y  m a d e  a l im i t e d  a m o u n t  o f  t h e  
m e d i c a t i o n  a v a i la b le  t o  t h e  t r u ly  i n d i g e n t . T h e y  a l s o  p r o v i d e d  a s s is ta n c e  w ith  
g a t h e r i n g  t h e  s ta t is t ic s  o n  t h e  o u t c o m e s  o f  t h i s  p r o j e c t .

Evaluation and Future Adjustments

T h e  v is u a l p r e s e n t a t i o n  o f  a R e V i a  c a s e  is p r o f o u n d .  T h e  p r o j e c t  h a s  h a d  1 5 -  
y e a r  a l c o h o l i c s  s u c c e s s fu l ly  r e t u r n e d  t o  s t a b le  s o b r ie t y . T h e  c h a n g e s  in  t h e  p h y s ic a l 
a p p e a r a n c e  a n d  a t t i t u d e  o f  t h e s e  o f f e n d e r s  is s t u n n i n g  i n  t h e  l e v e l o f  c o n t r a s t  
b e tw e e n  b e f o r e  a n d  a f te r . W h i l e  R e V i a  is n o t  t h e  “ s i lv e r  b u l l e t ”  w h i c h  w il l c u r e  
a l c o h o l i s m , i t  is fa r a n d  aw ay  t h e  m o s t  e f f e c t iv e  t o o l  u s e d  i n  B u t t e  C o u n t y  t o  assis t 
w i t h  t r e a t m e n t  a n d  r e d u c e  t h e  e x t r a o r d in a r y  le v e l o f  d a n g e r  p r e s e n t e d  b y  t h e  
d r i n k i n g  d r iv e r .

I t  Is b e l i e v e d  t h a t  t h e  u t i l i z a t i o n  o f  R e V i a  ( n a l t r e x o n e )  w i l l b e  u s e f u l i n  a 
n u m b e r  o f  o t h e r  c o n t e x t s . T h e  C o u r t  a ls o  o r d e r s  R e V i a  t r e a t m e n t  i n  d o m e s t i c  
v i o le n c e  c a s e s . I t  h a s  o b v i o u s  a p p l ic a t i o n s  i n  t h e  p u b l i c  i n e b r i a t e , s e l f -m e d i c a t i n g  
m e n t a l ly  i ll a n d  h o m e l e s s  p o p u la t i o n s  w h i c h  p l a g u e  m o s t  A m e r i c a n  c i t ie s . M o s t  
im p o r t a n t ly , i t  o f f e r s  r e a l  h o p e  o f  c o n t r o l  t o  a n  e x t r e m e ly  d a n g e r o u s  p o p u la t i o n : 
t h e  r e p e a t  d r i n k i n g  d r iv e r .

KeVta Project Protocol

1 . E a c h  d e f e n d a n t  a s s ig n e d  t o  in g e s t  R e V i a  t h r o u g h  t h e  C o u r t ’ s  D u P o n t
R e V i a  p r o j e c t  w i l l b e  p la c e d  o n  f o r m a l  s u p e r v i s e d  p r o b a t i o n .

2 .  A t  t h e  t im e  t h e  d e f e n d a n t  is s e n t e n c e d  b y  t h e  C o u r t ,  s / h e  w i l l b e  p r o v i d e d
w it h  a  f o r m  o f  R e V i a  L o g  a n d  o r d e r e d  t o :

( a . )  I m m e d i a t e l y  r e p o r t  t o  a  p h y s ic ia n  f o r  a n  e x a m i n a t i o n  a n d  is s u a n c e  o f  a 
p r e s c r i p t i o n  f o r  R e V i a  ( s o m e t im e s  r e f e r r e d  t o  as N a l t r e x o n e ) .

( b . )  S h o w  t h e  p h y s ic ia n  t h e  p r o b a t i o n  o r d e r  s o  t h e  p h y s i c ia n  is aw a re  t h e  
d e f e n d a n t  is  a  p a r t  o f  t h e  C o u r t ’ s R e V i a  p r o j e c t ,  a n d  f u r t h e r  p r o v i d e  th e  
L o g  f o r m  t o  t h e  p h y s ic ia n  f o r  h i s / h e r  s ig n a t u r e  a n d  i n s e r t i o n  o f  t h e  d a t e  
o f  t h e  i s s u a n c e  o f  t h e  p r e s c r i p t i o n .

( c . )  U p o n  i s s u a n c e  o f  t h e  p r e s c r ip t i o n  f o r  R e V i a ,  t h e  d e f e n d a n t  w ill r e p o r t , 

w i t h  t h e  p r e s c r i p t i o n  f o r m  t o  a P r o b a t i o n  O f f i c e r ,  o r  t h e i r  d e s i g n e e , a t  t h e  

B u t t e  C o u n t y  P r o b a t i o n  D e p a r t m e n t ,  o n  t h e  f i r s t  W e d n e s d a y  a t 2  p .m .  
f o l l o w i n g  t h e  C o u r t  a p p e a r a n c e . T h e  d e f e n d a n t  w i l l b e  i n d o c t r i n a t e d  a n d  

t h e n  d i r e c t e d  b y  t h e  p r o b a t i o n  o f f i c e r  t o  r e p o r t  t o  t h e  p h a rm a c y  a t E n l o e  

H o s p i t a l  O u t p a t i e n t  C e n t e r ,  t o  h a v e  t h e  p r e s c r i p t i o n  f i l l e d , a n d  t o  
b e g i n  t h e  R e V i a  r e g im e n . T h e  P r o b a t i o n  D e p a r t m e n t  w i l l p r o v i d e  t h e  

n a m e  o f  t h e  r e f e r r e d  d e f e n d a n t  t o  E n l o e  H o s p i t a l  O u t p a t i e n t  P h a rm a c y .
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( d . )  T h e  d e f e n d a n t  is t o  p r o v i d e  t h e  E n l o e  P h a r m a c i s t , o r  h is  d e s i g n e e , t h e  
o r ig in a l o f  t h e  p r e s c r i p t i o n . T h e  P h a r m a c i s t , o r  h i s  d e s i g n e e , w ill t h e n  
d a t e  a n d  s ig n  t h e  l o g  e a c h  t im e  t h e  d e f e n d a n t  a p p e a r s  f o r  i n g e s t i o n  o f  
R e V ia . T h e  o r ig in a l  o f  l o g  w i l l b e  k e p t  a t E n l o e  H o s p i t a l .

( e . )  T h e  p h a rm a c y  w il l b e  a v a i la b le  f o r  d i s p e n s i n g  o f  R e V i a  a n d  f o r  l o g g i n g  in  
t h e  i n g e s t i o n  b y  t h e  d e f e n d a n t  o n  M o n d a y s , W e d n e s d a y s , F r id a y s , a n d  
S a tu rd a y s  f r o m  1 2 : 3 0  p .m .  t o  6 : 3 0  p .m .

( f . )  I n g e s t  R e V ia  t h r e e  t im e s  p e r  w e e k , a t  E n l o e  H o s p i t a l  O u t p a t i e n t  C e n t e r  
M o n d a y , W e d n e s d a y , a n d  F r id a y , a n d / o r  as d i r e c t e d  b y  t h e  P r o b a t i o n  
O f f i c e r .

( g . )  T h e  R e V ia  m u s t  b e  i n g e s t e d  a t  t h e  E n l o e  P h a r m a c y  u n le s s  t h e  p r o b a t i o n  
o f f i c e r  o r  t h e i r  d e s i g n e e  h a s  a p p r o v e d  a n o t h e r  s i t e  f o r  t h e  i n g e s t i o n  u p o n  

p r i o r  r e q u e s t  o f  t h e  d e f e n d a n t .

3 . E a c h  p r o b a t i o n  o r d e r  s h a l l p r o v i d e  t h a t  t h e  d e f e n d a n t  is t o :

( a . )  F o l l o w  a ll o r d e r s  a n d  d i r e c t i o n s  o f  t h e  p r o b a t i o n  o f f i c e r  ( p a r a g r a p h  C J .
( a )  o f  t h e  C o u r t ’ s s t a n d a r d  c o n d i t i o n s  o f  p r o b a t i o n .

( b . )  C o m m e n c e  a n d  c o n t i n u e  a d r u g ,  a l c o h o l ,  o r  o t h e r  p r o g r a m  ( i n c l u d i n g  
a t t e n d a n c e  a t N A / A A  m e e t i n g s ) ,  a s d i r e c t e d  b y  t h e  p r o b a t i o n  o f f i c e r  
( p a r a g r a p h  C . 2  ( a )  o f  t h e  C o u r t ’s s t a n d a r d  c o n d i t i o n s  o f  p r o b a t i o n .

( c . )  T o t a l ly  r e fra in  f r o m  t h e  u s e , p o s s e s s i o n , e t c . o f  a l c o h o l  a n d  c o n t r o l l e d  
s u b s ta n c e s , a n d  s u b m i t  t o  a s e a r c h  a n d  t e s t  f o r  t h e  s a m e , a ll as p r o v i d e d  in  
p a r a g ra p h s  D . l ,  4 .  A n d  5 .  O f  t h e  C o u r t ’ s s t a n d a r d  c o n d i t i o n s  o f  
p r o b a t i o n .

( d . )  A p p e a r  in  c o u r t  f o r  h i s / h e r  f i r s t r e v iew  o n  a d a t e  7  w e e k s  f r o m  t h e  d a t e  o f  

s e n t e n c i n g , o r  as d i r e c t e d  b y  t h e  p r o b a t i o n  o f f i c e r .

4 .  A t  t h e  7  w e e k  re v iew , t h e  C o u r t  w i l l b e  p r o v i d e d  w i t h  a p r o g r e s s  r e p o r t  f r o m  

t h e  P r o b a t i o n  O f f i c e r  a n d  a  r e c o m m e n d a t i o n  as t o  w h e t h e r  o r  n o t  t h e  
d e f e n d a n t  s h o u l d  b e  c o n t i n u e d  o n  t h e  R e V i a  p r o g r a m  f o r  t h e  b a la n c e  o f  t h e  
r e c o m m e n d e d  t h r e e  m o n t h  r e g im e n . I f  t h e  d e f e n d a n t  is c o n t i n u e d  o n  t h e  
p r o g r a m , a t t h e  7 -w e e k  r e v iew , a  f u r t h e r  r e v iew  w il l b e  s c h e d u l e d  f o r  a d a t e  

w h ic h  is 3  m o n t h s  f r o m  t h e  d a t e  o f  t h e  o r i g i n a l  s e n t e n c i n g .

5 .  T h e  d e f e n d a n t  w il l r e p o r t  t o  t h e  p r o b a t i o n  o f f i c e r , o r  h e r  d e s i g n e e , e v e r y  tw o  
w e e k s  a t t h e  b e g i n n i n g  o f  t h e  p r o g r a m . S u c h  r e p o r t i n g  r e q u i r e m e n t  w il l b e  

a t t h e  d i s c r e t i o n  o f  t h e  P r o b a t i o n  O f f i c e r .

6 .  E a c h  d e f e n d a n t  is r e s p o n s i b le  f o r , a n d  s h a l l  p a y  f o r , a ll m e d i c a l  e x p e n s e s  

i n c u r r e d  f o r  t h e  c o s t  o f  o b t a i n i n g  t h e  p r e s c r ip t i o n  f o r  R e V i a . T h e  d r u g  i t s e l f  
is a v a i la b le  t h r o u g h  M c d i - C a l ,  p r iv a te  in s u r a n c e , o r  a t  y o u r  o w n  e x p e n s e . A l l  

la b o r a t o r y  te s ts  a n d  p h y s ic ia n  o r  c l in ic  e x p e n s e s  w ill b e  p a i d  b y  t h e  d e f e n d a n t  

a t  t h e  t im e  s / h e  o b t a i n s  t h e  p r e s c r i p t i o n  f o r  R e V i a .
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7 . T h e  C o u r t  is i n f o r m e d  t h a t  m o s t  p h y s ic ia n s  ( a n d  c e r ta in ly  C h i c o  I m m e d i a t e  
C a r e )  w ill r e q u i r e  e a c h  d e f e n d a n t  t o  b e  e x a m in e d  e v e ry  3 0  d a y s f o r  a  n e w  
p r e s c r ip t i o n .

8 .  E a c h  d e f e n d a n t , o f  c o u r s e , is f r e e  t o  c o n s u l t  a n y  p h y s ic ia n  o f  h is  o r  h e r  o w n  
c h o i c e . D e f e n d a n t s  a re  t o  b e  i n f o r m e d  t h a t  i f  t h e y  d o  n o t  h a v e  a n o t h e r  
p h y s ic ia n  o r  c l in ic  t h e y  w is h  t o  v is i t , t h e  C o u r t  h a s  d i s c u s s e d  t h e  R e V i a  
p r o j e c t  w it h  C h i c o  I m m e d i a t e  C a r e  M e d i c a l  C e n t e r , a n d  t h a t  s u c h  c l i n i c  is 
fa m i lia r  w it h  t h e  C o u r t ’s  r e q u i r e m e n t s . A n y  p h y s ic ia n  w i t h  a n y  q u e s t i o n s  
s h o u l d  c o n t a c t  O f f i c e r  L o p e z ,  a t  t h e  P r o b a t i o n  D e p a r t m e n t .

9 .  A  re v iew  w ill b e  s c h e d u l e d  f o r  a d a t e  t h r e e  m o n t h s  f r o m  t h e  d a t e  o f  
s e n t e n c i n g . A t  t h e  r im e  o f  t h i s  r e v iew , t h e  P r o b a t i o n  O f f i c e r  w il l r e p o r t  t o  
t h e  C o u r t  o n  t h e  d e f e n d a n t ’s  p e r f o r m a n c e  o f  t h e  t e rm s  o f  p r o b a t i o n , a n d  w il l 
p r o v i d e  t h e  C o u r t  w i t h  a  r e c o m m e n d a t i o n  a s t o  w h a t  f u r t h e r  p r o g r a m s  t h e  
o f f i c e r  b e lie v e s  a r e  a p p r o p r i a t e .

1 0 .  A t  t h e  s u b s e q u e n t  t h r e e - m o n t h  rev iew ', t h e  P r o b a t i o n  O f f i c e r  w il l p r o v i d e  t h e  
C o u r t  w it h  a p r o g r e s s  r e p o r t  a n d  r e c o m m e n d a t i o n  f o r  f u t u r e  t r e a tm e n t . 
S p e c if ic a l ly , t h e  P r o b a t i o n  O f f i c e r  w i l l m a k e  h i s / h e r  r e c o m m e n d a t i o n  f o r  
p o s s i b le  r e q u i r e m e n t  o f  i n p a t i e n t/ o u t p a t i e n t  t r e a tm e n t , c o u n s e l i n g , 
c o n t i n u a t i o n  o f  t h e  R e V i a  p r o j e c t ,  A n t a b u s e , A A ,  N A ,  e t c : a n d  w h e t h e r  t h e  
d e f e n d a n t  s h o u l d ,  t h e n , b e  t e r m i n a t e d  f r o m  F o r m a l  P r o b a t i o n  a n d  p la c e d  o n  
i n f o r m a l  c o u r t  p r o b a t i o n .

1 1 .  T h e  C o u r t  w ill e x p e c t  C O M P L E T E  A N D  F U L L  c o m p l i a n c e  w it h  a l l  t e r m s  
o f  p r o b a t i o n  a n d  d i r e c t i o n s  o f  t h e  p r o b a t i o n  o f f i c e r  b y  e a c h  d e f e n d a n t .
T h e  P r o b a t i o n  O f f i c e r  w i l l b e  e x p e c t e d  t o  in s t i t u t e  a  v i o la t i o n  o f  p r o b a t i o n  
p r o c e e d i n g  p u r s u a n t  t o  P C  S e c t i o n  1 2 0 3 . 2  a n d  t o  t a k e  a n y  n o n - c o m p ly i n g  
d e f e n d a n t  i n t o  c u s t o d y  as t h e  P r o b a t i o n  O f f i c e r  in  h i s / h e r  d i s c r e t i o n  ( a n d  as 
a u t h o r i z e d  b y  la w ) d e e m s  a p p r o p r i a t e . A n y  d e f e n d a n t  p la c e d  in  c u s t o d y  f o r  a 
v i o la t i o n  w ill b e  p r o d u c e d  i n  c o u r t  a t  1 2 : 3 0  p .m .  o n  t h e  n e x t  W e d n e s d a y  
f o l l o w in g  t h e  d a t e  t h e  d e f e n d a n t  is  p la c e  i n t o  c u s t o d y . I f  t h e  d e f e n d a n t  h a s  
n o t  b e e n  ta k e n  i n t o  c u s t o d y , s h e / h e  w il l b e  o r d e r e d  t o  a p p e a r  o n  t h e  n e x t  
W e d n e s d a y  a t 8 : 3 0  a .m . f o r  f u r t h e r  p r o c e e d i n g s  a n d  a c t i o n  as d e e m e d  
a p p r o p r i a t e . I f  t h e  d e f e n d a n t  is o n  p r o b a t i o n  p u r s u a n t  t o  a n  o r d e r  m a d e  b y  
t h e  O r o v i l l c  C o u r t ,  t h e  d e f e n d a n t  w i l l b e  p r o d u c e d  i n  c o u r t  a t  t h e  n e x t  
a v a ila b le  d a t e  a n d  t im e .

1 2 . A  c o p y  o f  th is  p r o t o c o l  w il l b e  p r o v i d e d  t o  e a c h  d e f e n d a n t  p la c e d  i n  t h e  
R e V i a  P r o j e c t .
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(D R A F T -1/23/01)

S u g g e s t e d  l e g i s l a t i o n  r e c e i v e d  f r o m  J a n e t  M c C a b e .

A BILL

FOR AN ACT ENTITLED

An Act concerning the establishment of Wellness Courts for persons addicted to 

alcohol; and providing for judicial discretion to reduce otherwise applicable 

mandatory minimum or presumptive terms o f imprisonment for offenders who 

successfully complete long-term sobriety treatment programs as ordered by the 

W ellness Court.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

^Section 1. Legislative intent: Wellness Courts for alcohol addicted  

offenders. I t  is the  in te n t o f  the L e g is la tu re  tha t there sha ll be established in  the  A la ska 

C o urt S ystem  a the rapeu tic  cou rt fo r  a lco h o l addicted o ffenders. T h is  c o u rt shall 

establish and expand the e x is tin g  W ellness C o urt p ilo t p ro je c t loca ted  in  the  A nchorage 

D is tr ic t C o u rt, T h ird  Jud ic ia l D is tr ic t. The A nchorage  D is tr ic t C o u rt p ioneered  the 

W ellness C o u rt, and it  is the m ost e ffe c tiv e  use o f  resources to  b u ild  on  th a t h is to ry  and



authorize , w ith in  the  A nchorage  D is tr ic t C o u rt, the  added ju d ic ia l p o s itio n  needed to 

establish and expand the  W ellness C o urt.

I t  is the  fu rth e r in te n t o f  the  L e g is la tu re  th a t the  A nchorage  W ellness C o u rt, w ith 

adaptations to  f it  d iffe rin g  lo ca l resources and c u ltu ra l tra d itio n s , sha ll serve as a m odel 

fo r  the  subsequent establishm ent o f  W ellness C ourts in  o th e r com m un ities  o f  A laska .

I t  is fu rth e r the in te n t o f  the  L e g is la tu re  th a t the  W ellness C o u rt g en e ra lly  be 

made a va ila b le  to  defendants charged w ith  m isdem eanor crim es a ris in g  fro m  a d d ic tio n  to 

o r abuse o f  a lco h o l, in c lu d in g  m isdem eanor charges fo r  d riv in g  under the  in flu e n ce  o f 

a lcoho l (D U I).

F in a lly , it  is the  in te n t o f  the  le g is la tu re  th a t the  d is tric t co u rt judges p re s id in g 

over the  W ellness C o u rt be assigned p ro  tem pore  to  the  supe rio r cou rt fo r  the  purpose o f 

hearing fe lo n y  D U I cases in  the  W e llness C o u rt w hen the  p re s id in g  ju d g e  considers such 

assignm ents appropria te .

*Sec. 2. Purposes. The purposes o f  the  W ellness C o u rt are la s tin g  sob rie ty  o f  o ffende rs, 

p ro te ctio n  o f  socie ty  fro m  harm s caused b y  a lco h o l-re la te d  c rim e , and lo n g -te rm  

re d uction  o f  p u b lic  costs re la tin g  to  arrest, tr ia l and inca rce ra tio n .

*Scc. 3. Components. C om ponents o f  the  W ellness C o u rt p rogram  sha ll, to  the  extent 

feasib le , inc lude :

1. E a rly  in te rve n tio n  to  p lan  and in itia te  trea tm ent fo r  re cove ry  fro m  a lcoho l 

a dd ic tio n .
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2. F req u en t appearances be fo re  the  s«me ju d g e , toge ther w ith  o th e r W ellness C o u rt

p a rtic ip a n ts .

3 . In -c o u rt re co g n itio n  o f  progress and q u ick  sanction  fo r  relapses, crea ting  a 

the ra p eu tic  dynam ic w ith in  the  courtroom .

4 . E m phasis on personal re s p o n s ib ility .

5. P harm aceutica l treatm ent o f  the  physica l a d d ic tio n  to  a lcohol as prescribed  and 

m o n ito re d  b y  a physic ian .

6. A  s tro n g  m o n ito rin g  p rogram  to  enforce  lo n g -te rm  abstinence.

7. A p p ro p ria te  physica l p lacem ent o r housing.

8. T rea tm en t o f  u n d e rly in g  p sycho-socia l causes o f  add ic tion .

9. A ssistance  in  o b ta in in g  a con s tru c tive  a lco h o l-fre e  occupation.

10. A ssistance  in  connecting  w ith  sup p o rtive  frie n d s  and associates.

11. Case co o rd in a tio n  to  assist p a rtic ip an ts  in  p lan n in g  fo r and a cco m p lish in g  a ll o f 

the  above.

12. C o lle c tio n  o f  data about, and eva lu a tio n  o f, the  e ffectiveness o f  the  p rogram .

*S ec. 4 . E x is tin g  C o m m u n ity  R esources. T o  the  exten t feasib le , the  W ellness C o u rt 

shall u tiliz e  e x is tin g  p u b lic  agencies, m ed ica l and treatm ent services, housing  and o the r 

p u b lic , p riv a te  and n o n -p ro fit co m m u n ity  services to  p ro v id e  the  com ponents lis te d  in 

S ection 3 above.
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Sec. 22.15.190. Assignment o f district judges and magistrates. Each d is tric t 

ju d g e  and each m ag istrate  shall h o ld  co u rt at tim es and places th a t are assigned b y  the 

presid ing  ju d g e  o f  the  supe rio r co u rt o f  the  d is tric t. The presiding judge in any judicial 

district may assign any district judge who has training and experience in practices 

of therapeutic courts for persons addicted to alcohol or drues to preside over 

therapeutic or Wellness Courts. Therapeutic or W ellness Courts are courts that 

emphasize earBy intervention to provide appropriate treatment for defendants who 

have addictions to alcohol or drugs. The p res id ing  ju d g e  in  any ju d ic ia l d is tric t m ay 

assign any d is tric t ju d g e  o r m ag istra te  w ith in  the  d is tric t to  serve te m p o ra rily  in  any o the r 

ju d ic ia l d is tric ts . R ules and procedures fo r  tem porary assignm ent in c lu d in g  the 

em ergency s itu a tio n  w here  a sup e rio r co u rt ju dg e  is n o t re a d ily  a va ila b le  to  assign a 

d is tric t ju dg e  o r m ag istra te  shall be as prescribed by the  suprem e co u rt. (§  14 ch 184 S L A  

1959)

*S ec. 6 . A S  2 2 .1 5 .0 2 0 (a ) is am ended to  read:

Sec. 22.15.020. Number o f district judges and magistrates, (a ) E xce p t as 

here ina fte r p ro v id e d , each d is tric t cou rt o f  the state shall have the  n um ber o f  d is tric t 

judges set o u t b e lo w  opposite  the  nam e o f  the  ju d ic ia l d is tric t o ve r w h ic h  the  co u rt has 

ju ris d ic tio n :

F irs t Ju d ic ia l D is tr ic t  3

Second Jud ic ia l D is tr ic t    1

T h ird  Ju d ic ia l D is tr ic t  [  12] 13

*Sec. 5. AS 22.15.190 is amended to read:
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Fourth Judicial District 3

*Sec.7. A S  12.55 is amended b y  add ing  a new  section , A S  12 .55 .176  to  read:

Sec 12.55.176. Reduction o f Minimum or Presumptive Terms of 

Imprisonment. W ellness C o urt judges m ay de fe r sentencing w h ile  defendants are under 

cou rt ordered  trea tm ent program s, and are n o t bound b y  o therw ise  app licab le  m andatory 

m in im u m  o r p resum ptive  term s o f  im priso nm e nt in  sentencing  defendants w ho 

successfu lly  fu lf i l l  th e ir W ellness C o u rt treatm ent orders.
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DWI/DRUG COURT OVERVIEW

In response to the serious drug and alcohol problem our community faces, the Bernalillo County 
Metropolitan DWI/Drug Court Program was implemented by Judge J. Michael Kavanaugh in 
July 1997.

The Bernalillo County Metropolitan DWI/Drug Court Program is a post conviction, pre-sentence, 
voluntary program that utilizes a multi-faceted approach. The three phase program consists of 
intensive supervision of clients by probation officers, frequent appearances before the DWI/Drug 
Court Judge, mandatory drug and alcohol counseling, regular attendance at a self help group 
(AA, NA or CA) and random drug testing. The first three phases operate on a point system of 
progression. For each completed activity, whether the activity is a meeting with the Probation 
Officer, or going to counseling, the defendunt will receive one point. When the allotted points 
are reached for that particular phase, the defendant will advance to the next phase. Upon 
completion of the three phases, defendants will advance into a minimum three-month aftercare 
component, which is monitored by the Volunteers in Probation (VIP) Program. There is no point 
system in this phase. The Aftercare Component places an emphasis on 12-step participation 
and continued sobriety maintenance.

Taking into consideration the number of alcohol related offenses and the significant costs these 
violations cause our community, the Bernalillo County Metropolitan DWI/Drug Court Program 
has become primarily an alcohol based program. Individuals with alcohol problems are required 
to meet the same strict requirements of the “drug court model” that other substance abusers in 
the program are mandated to complete. In short, the Bernalillo County Metropolitan DWI/Drug 
Court Program treats a drug as a drug and an addict as an addict, regardless of the drug of
choice.



CHAMBERS OF 
J. MICHAEL KAVANAUGH

CHIEF JUOGc 
OIVISICN THIRTEEN

J u ly  3 , 1997

M E M O R A N D U M

T O : A ll  C rim in a l D iv is io n  Judges &

A l l  P robadon  O ffic e rs

F R : C h ie f Judge J. M ic h a e l K a va n a u g h

R E : R e fe rra ls  to D ru g  C o u rt P ilo t P rogram

W e are ready to  g e t sta rted  w ith  the D rug  C o u rt P ilo t P rog ra m  I  spo ke  o f  a t a  Judges 
m e e tin g  severa l m onths ago. I  w i l l  be the  D ru g  C o u rt Judge and  M a rk  P ic k le  is  the  D ru g  C o u rt 
P ro b a tio n  O ffic e r. Judge B ro w n  has agreed to help w ith  th is  p ro je c t and  w i l l  be m y  backup 
w h en e ve r th a t becom es necessary.

M a rk  P ic k le  w ill  be d is trib u tin g  a p rogram  d e s c rip tio n  so m e tim e  n e x t w e e k  (7 -7  th ru  7 - 
11 ). T w o u ld  lik e  fo r  each C rim in a l D iv is io n  Judge to  re fe r one  case tb  th is  p ro g ra m  i f  y o u  are 
w illin g  to do so. T h e  re fe rra l can com e  a fte r a P lea &  D is p o s itio n  is  e n te re d  in to  and  p r io r  to any 
Judgem ent &  Sentence be ing -en te red . P rob a tio n  o ffic e rs  can n o t ify  th e  se n te n c in g  ju d g e s  o f 
lik e ly  cand idates. T h e  de fendan t a nd  defense counsel w il l  have  to  agree  to  tra n s fe r th e  case to 
m y  d iv is io n  and to co n tin u e  the se n te nc in g  pend in g  e ith e r su cce ssfu l c o m p le tio n  o f  the  p ro g ra m  
o r e xp u ls io n  fro m  the  p ro g ra m . I  w o u ld  then  becom e the se n te n c in g  ju d g e . A d d itio n a l re fe rra ls 
w ill be requested in  the  fu tu re  as w e  a cq u ire  m ore fu n d in g  fo r  tre a tm e n t A ls o , w e  w il l  re p o rt the 
p a rtic ip a n t's  p rogress to  the  ju d g e  w h o  m ade the re fe rra l.

A lth o u g h  o u r focus w ill  be o n  subsequent D  W I o ffe n d e rs , w e  re co g n ize  th a t m an y  o f  o u r 
s h o p lifte rs  are add ic ted  to  hard  d rugs and steal to sup p o rt th e ir  a d d ic tio n . W e  w ill  a lso  con s ide r 
those defendants as lo ng  as the y  d o n ’ t  have a record a m ile  lo n g .

- 'I lo o k  fo rw a rd  to w o rk in g  w ith  y o u  on th is n ew  p ro je c t and  I  k n o w  y o u  jo in  m e in  h o p in g 
th a t th is  new  m o d a lity  w il l  w o rk  to  reduce  re c id iv is m  in  o u r c o m m u n ity .

STATS OF N0(V MEXICO 
BERNALILLO COUNTY
METROPOLITAN COURT «UQ u£ K K lW,«

PHONG; (305) 841-3193
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Page 2

I f  y o u  have any questions, p lease see me o r M a rk  P ic k le . T h a n k  you, 

S in ce re ly ,

.»

: - /  /
C h ie f Judge J. M ich a e l

x c : T o b y  M a rtin e z , C o u rt A d m in is tra to r

B e n m n a  A rm ijo -S is n e ro s , D e p u ty  C o u rt A d m in is tra to r
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i. I
P O L IC E  D E P A R T M E N T

■ifll) R O M  A N .IV .. A t .  (U •'() 11KRQ U K. N K W  M R X T C O  K7K12 

C H I E F  O F  P O L I C E  J O S E P H  M . P O L r S A R  

May 23. 1997

Ms. M arilyn  Roberts 
O ffice o f Justice Programs
c/o Robert K le in  ... *
A dm inistrative O ffice  o f  the C ourtii 
2 .i7  Don Caspar
Santa Fe. N M  87501 . . ;

RE: Le tte r o f  Support - B erna iillu  C ounty M etropo litan  C o u rt -  D ru g  C o u rt P ilo t Program 

Dear M s. Roberts:

This le tte r comes to you in support o r die ctTorts o f  the B e rn a lillo  C oun ty  M e tro p o lita n  C ourt to 
im plem ent a D rug  C ourt to r D W I O ffenders. Ic is my understanding that C h ie f Judge J. M ichael 
Kavanaugh is com m itted to in itia tin g  this piloc program  in his d iv is io n  and w ill becom e the D rue 
C ourt Judge fo r the C ourt. s

The Albuquerque Police Departm ent is continua lly faced w ith  defendants that com e th rough  the 
system more than once w ith  this type u fo tfense  /Vs you are probabiv aw are. N ew  M e x ico  has a very 
high fa ta lity rate duo to dm nlc/dm ggcd drivers, ft is hoped tha t this in itia tiv e , w h ich  includes 
mandatory treatment, intensive supervision by prubation o fficers, frequent fa e e -o ta c e  m eetings w ith 
the Drug C ourt Judge and random  drug testing, w ill become a means to  reduce re -arrests fo r DW T 
utfenses as well as to  help participants gain con tro l o f  the ir lives and becom e p ro d u c tive  members o f  ' 
our com m unity.

Should you have any questions, please da not hesitate to contact me at (5 0 5 ) 763-2200

Sincerely,

JOSEPH M  P O L iS A R  
C h ie f o f Police

I / v S t e p  VJCths O u r  C o r r ^ u A ^ U X y "
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DWI Cases

♦ Defendants convicted of three but not more than five DWI’s as an adult.

♦ No DWI cases involving crashes resulting in serious injury.

Other Criminal Cases

♦ Defendants convicted of a crime, which is the direct result of the defendant’s substance 
abuse or addiction.

♦ Offense must be non-violent.

♦ No defendants with prior violent felony convictions.

“ All potential DWI/Drug Court cases will be screened by a Metro DWI/Drug Court Probation 
Officer.

M E T R O P O L I T A N  D W I / D R U G  C O U R T  ELIGIBILITY C R I T E R I A
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BERNALILLO  C O U N TY  M ETRO PO LITAN  DWI/DRUG COURT

PHASE I: Focus on Substance Abuse Education/Prevention

A. Requirements:
1. Report to Probation Officer in person at least twice per week and/or as directed 

by Probation officer.
2. Attend substance abuse counseling and/or group sessions as directed by the 

treatment provider.
3. Submit to random urinalysis and/or blood alcohol content (BAC) tests at least 

twice weekly as directed by the Probation Officer or treatment provider.
4. Attend DWI/Drug Court at least twice a month.
5. Attend at least one 12-step meeting per week and provide written verification as 

directed by Probation Officer.
6. Obtain a sponsor. Contact sponsor at least once per week and provide v/ritten 

verification as directed by Probation Officer.
7. Complete acupuncture as directed by treatment provider.
8. Take antabuse if ordered and prescribed.

B. Sanctions for non-compliance:
1. First positive drug or alcohol test will result in a mandatory appearance

before the DWI/Drug Court Judge and possibly one to three day (s) in jail, as well 
as a reduction in points.

2. Second positive drug or alcohol test will result in between one and seven days in 
jail, as well as a reduction in points.

3. Third positive drug or alcoho! test will result in between three and seven days in 
jail, as well as a reduction in points.

4. The next positive drug or alcohol test will result in expulsion from the program 
and immediate imposition of sentence by the DWI/Drug Court Judge.

5. Any defendant who tests positive for drugs or alcohol is required to repeat this 
phase.

Points required to complete PHASE I: 70
*****EACH COMPLETED ACTIVITY EQUATES TO ONE POINT.*****'

PHASE II: Focus on Relapse Prevention
A. Requirements:

1. Report to Probation Officer in person at least once each week and/or as directed 
by Probation Officer.

2. Attend substance abuse counseling and/or group sessions as directed by the 
treatment provider.

3. Submit to random urinalysis and/or blood alcohol content (BAC) tests at least 
twice weekly as directed by Probation Officer or treatment provider.

4. Attend DWI/Drug Court at least once a month.
5. Attend at least one 12-step meeting per week and provide written verification as 

directed by Probation Officer.
6. Continue to contact sponsor at least once per week and provide written 

verification as directed by Probation Officer.
7. Complete 10 hours community service.
8. Attend the Victim Impact Panel.
9. Take Antabuse if ordered and prescribed.
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B. Additional requirements MAY include:
1. Additional Group meetings.
2. Acupuncture treatment as needed or recommended.

C. Sanctions for non-compliance
1. Any defendant who tests positive for drugs or alcohol during Phase II of 

the program will be returned to Phase I and required to complete all of the 
requirements of Phase I.

2. The DWI/Drug Court Judge may impose additional consequences including, but 
not limited to, jail (based upon defendants history of non-compliance).

3. Defendants will only be allowed to return to Phase I one time. A second positive 
test for drugs or alcohol will result in the defendant being returned to court for 
sentencing.

Points required to complete PHASE II: 62 
★****£ACH COMPLETED ACTIVITY EQUATES TO ONE POINT******

PHASE III: FOCUS ON SOBRIETY MAINTENANCE

A. Requirements:
1. Report to Probation Officer in person at least twice monthly and/or as directed 

by Probation Officer.
2. Attend substance abuse counseling and/or group sessions as directed by 

treatment provider.
3. Submit to random urinalysis and/or blood alcohol content (BAC) tests at least 

twice weekly as directed by the Probation Officer or treatment provider.
4. Attend DWI/Drug Court at least once per month.
5. Attend at least one 12-step meeting per week and provide written verification as 

directed by Probation Officer.
6. Continue to contact sponsor at least once per week and provide written 

verification as directed by Probation Officer.
7. Complete 20 hours community service.
8. Take antabuse if ordered and prescribed.

B. Additional requirements MAY include:
1. Additional group meetings.
2. Acupuncture as needed or recommended.

C. Sanctions for non-compliance.
1. Any defendant who tests positive for drugs or alcohol during Phase III of the 

program will be returned to Phase II and required to complete all the 
requirements of Phase II.

2. The DWI/Drug Court Judge may impose additional consequences including, but 
not limited to, jail (based upon defendant’s history of non-compliance).

Points required to complete PHASE III: 57

*****EACH COMPLETED ACTIVITY EQUATES TO ONE POINT.******
Total points required  to advance to the  A ftercare  P rogram : 189
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A F T E R C A R E :  T R A N S I T I O N  A N D  S O B R I E T Y  M A I N T E N A N C E

A. Requirements:
1. Contact the Volunteers in Probation (VIP) program as directed by Probation 

Officer.
2. Report to Volunteers in Probation (VIP) at least twice per month in person and at 

least twice per month by phone.
3. Attend an Aftercare group session every week until 12 aftercare group sessions 

are completed.
4. Submit to random urinalysis and/or blood alcohol content (BAC) tests at least 

three times per month as directed by treatment provider, VIP, or Probation 
Officer.

5. Attend at least one 12-step meeting per week and provide written verification as 
directed by VIP.

6. Continue to contact sponsor at least once per week and provide written 
verification as directed by VIP.

7. The aftercare phase of the DWI/Drug Court Program is client funded at a rate of 
$50 00 per month.

B. Sanctions:
1. Sanctions during the aftercare phase will be the same as the first three phases of 

the program.
2. Any defendant who tests positive for drugs or alcohol during the aftercare phase 

of the program will be returned to Phase III and required to complete all 
requirements of Phase III. The defendant will also be transferred back to a 
DWI/Drug Court Probation Officer for supervision.

***Formal completion o f the DWI/Drug Court Program includes sentencing an J 
fu lfillm ent of all sentencing requirements.**

8



B E R N A L I L L O  C O U N T Y  M E T R O P O L I T A N  D W I / D R U G  C O U R T

P H A S E  I C O N T R A C T

N A M E :   CASE # (s): __________________

In addition to the “General Conditions of Release,” you will also be required to:

1. Report to Probation Officer in person at least twice per week and/or as directed by Probation 
Officer.

2. Attend substance counseling and/or group sessions as directed by treatment provider.

3. Submit to random urinalysis and/or blood alcohol content (BAC) tests at least twice weekly 
as directed by Probation Officer or treatment provider.

4. Attend DWI/Drug Court at least twice a month.

5. Attend at least one 12-step meeting per week and provide written verification as directed by 
Probation Officer.

6. Obtain a sponsor. Contact sponsor at least once per week and provide written verification 
to the treatment provider.

7. Complete acupuncture as directed by treatment provider.

8. Take antabuse if ordered and prescribed.

9. O the r;__________________________________________________________________

Total number of points required to complete Phase I: 70

I understand and agree to abide by all the conditions of Phase I. Any violation of these 
conditions may result in possible incarceration, reduction of points or expulsion from DWI/Drug 
Court.

Defendant Probation Officer



B E R N A L I L L O  C O U N T Y  M E T R O P O L I T A N  D W I / D R U G  C O U R T

P H A S E  II C O N T R A C T

NAME:______________________________________CASE# (S): ______________________

In addition to the "General Conditions of Release,” you will also be required to:

1. Report to Probation Officer in person at least once each week and/or as directed by 
Probation Officer.

2. Attend substance abuse counseling and/or group sessions as directed by the treatment 
provider.

3. Submit to random urinalysis and/or blood alcohol content (BAC) tests at least twice weekly 
as directed by Probation Officer or treatment provider.

4. Attend DWI/Drug Court at least once a month.

5. Attend at least one 12-step meeting per week and provide written verification as directed by 
Probation Officer.

6. Continue to contact sponsor at least once per week and provide written verification as 
directed by Probation Officer.

7. Complete 10 hours community service.

8. Attend the VICTIM IMPACT PANEL (VIP).

9. Take antabuse if ordered and prescribed.

10. O the r:__________________________________________________________________

Total number of points required to complete Phase II: 62

I understand and agree to abide by all the conditions of Phase II. Any violation of the above 
may result in possible incarceration, reduction of points, being returned to Phase I of the 
program or expulsion from DWI/Drug Court.

Defendant Probation Officer



B E R N A L I L L O  C O U N T Y  M E T R O P O L I T A N  D W I / D R U G  C O U R T

P H A S E  III C O N T R A C T

NAME: ___________________________ CASE # (S):_______________________

In addition to the “General Conditions of Release," you will also be required to:

1. Report to Probation Officer in person at least twice monthly and/or as directed by Probation 
Officer.

2. Attend substance abuse counseling and/or group sessions as directed by the treatment 
provider.

3. Submit to random urinalysis and blood alcohol content (BAC) tests at least twice weekly as 
directed by Probation Officer or treatment provider.

4. Attend DWI/Drug Court at least once per month.

5. Attend at least one 12-step meeting per week and provide written verification as directed by 
Probation Officer.

6. Continue to contact sponsor at least once per week and provide written verification as 
directed by Probation Officer.

7. Complete 20 hours community service.

8. Take antabuse if ordered and prescribed.

9. Other: ____________________________________________________________

Total number of points required to complete Phase III: 57

Total points required to advance to the Aftercare Program: 189

I understand and agree to abide by all the conditions of Phase III. Any violation of the above 
may result in possible incarceration, reduction in points, being returned to Phase II of the 
program or expulsion from DWI/Drug Court.

Defendant Probation Officer

Date
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B E R N A L I L L O  C O U N T Y  M E T R O P O L I T A N  D W I / D R U G  C O U R T

A F T E R C A R E  C O N T R A C T

NAME:______________________________________ CASE # (S ):---------------------------------------------

In addition to the "General Conditions of Release,” you will also be required to:

1. Contact the Volunteers in Probation (VIP) program as directed by Probation Officer.

2. Report to Volunteers in Probation (VIP) at least twice per month in person and at least twice 
per month by phone.

3. Attend an aftercare group session every week until 12 aftercare group sessions are 
completed.

4. Submit to random urinalysis and/or blood alcohol content (BAC) tests at least three times 
per month or as directed by treatment provider, VIP, or Probation Officer.

5. Attend at least one 12-step meeting per week and provide written verification as directed by 
VIP.

6. Continue to contact sponsor at least once per week and provide written verification as 
directed by VIP.

7. Other:

I understand and agree to abide by all the conditions of the Aftercare contract. Any violation of 
these conditions may result in possible incarceration, being returned to Phase III, or expulsion 
from the program.

**Formal completion of the DWI/Drug Court Program includes sentencing and fulfillment 
o f all sentencing requirements.**

Defendant Probation Officer

Date
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B E R N A L I L L O  C O U N T Y  M E T R O P O L I T A N  D W I / D R U G  C O U R T

G E N E R A L  C O N D I T I O N S  O F  R E L E A S E

1. Obey all laws. You must notify your Probation Officer of any citations or arrests 
immediately.

2. Notify Probation Officer of any changes in address or employment immediately. Do not 
leave the city of Albuquerque without permission from Probation Officer.

3. Do not associate with anyone who is breaking the law, on probation/parole, or convicted of a 
felony unless permission is granted by Probation Officer.

4. Do not use or possess any illegal drugs. Do not use any prescription drug without a valid 
prescription.

5. Do not drink or possess any alcoholic beverage(s).

6. You must obtain and maintain employment, attend school, or a combination of both.

7. Do not drive a motor vehicle without a valid driver’s license.

8. You must comply with all DWI/Drug Court Contracts.

I understand and agree to abide by these General Conditions of Release and the specific
conditions of the DWI/Drug Court Program.

Defendant Probation Officer

Date Case Number
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BERNALILLO COUNTY METROPOLITAN DWI/DRUG COURT 
SANCTIONS FOR NON-COMPLIANCE

Any positive test, failure to submit to a urine drug screen or admittance to the use of drugs or 
alcohol will result in:

1. Mandatory appearance before the DWI/Drug Court Judge.

2. Incarceration

3. A reduction in points.

4. Additional sanctions may be imposed as deemed appropriate by the DWI/Drug
Court Judge.

I understand the consequences to the above.

Defendant

Date

Probation Officer

Case Number
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Bernalillo County Metropolitan Court 
DWI/Drug Court Pilot Program

The goal is to promote public safety and reduce recidivism/re-arrest rates for persons, who upon 
conviction of a subsequent DWI or other low-level non-violent misdemeanor offenses, are found 
eligible and accepted for participation in an intensive supervision DWI/Drug Court Program.

G O A L  S T A T E M E N T :

PROBLEM STATEMENT:

New Mexico has suffered a negative reputation due to the high fatality rates attributed to 
drunk/drugged persons driving on our highways and streets. In FY 96, 5,194 new DWI cases 
were filed. Approximately 2,500 cases can be attributed to subsequent offenses. Data from the 
local detention center indicates that 100-125 detainees serving time in their facility are 
misdemeanor DWI offenders.

Key Component #1: Integration of alcohol and other drug treatment services with
Justice system case processing.

Currently, DWI and other criminal misdemeanor cases are randomly assigned to Metropolitan 
Court Judges after the arraignment is held. DWI cases are conducted on the record (recorded 
via audio cassettes), and require a large amount of court resources to adjudicate because of 
due process requirements. As a result, the processing time is lengthier and impacts the pace of 
the criminal case docket. Upon random assignment, the case remains with the assigned Judge 
throughout the life of the case. Normally, subsequent offenders are sentenced to supervised 
probation, which includes jail, mandatory treatment, payment of fines and costs, and community 
service. Many of those cases are pled down to a first offense DWI and the jurisdiction of the 
Court is also reduced from 364 days to 90 days. Traditional probation does not allow for 
intensive supervision due to the heavy caseloads (80-100) each probation officer monitors. By 
implementing an intensive supervision DWI/Drug Court Pilot Program, the Court will, upon 
conviction or plea of guilty/no contest, continue the sentence while the defendant is participating 
successfully in the program; therefore, jurisdiction does not become an issue.

Key Component #2: Using a nonadversarial approach, prosecution and defense
counsel promote public safety while protecting participants 
due process rights.

By working collaboratively, the DWI/Drug Court Team consisting of the DWI/Drug Court Judge, 
Probation Officer(s), District Attorney and Public Defender/Private Counsel can identify those 
defendants who would be appropriate referrals for this type of intensive, long term supervision 
program. At the same time, the defendant has been afforded right to counsel, jury trial (if 
requested), and the appeal process. Defendants, upon being found eligible, have the right to 
turn down the program.

The DWI/Drug Court Program will consist of mandatory treatment for alcohol/drugs, using the 
same community treatment provider utilized by Albuquerque’s 2nd Judicial District Court. 
Mandatory drug testing and frequent face-to-face meetings with the DWI/Drug Court Team, i.e.,
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the District Attorney, Public Defender/Private Counsel, and Probation Officers are components 
of the Court's nonadversarial approach to managing participants in the DWI/Drug Court 
Program.

Key Component #3: Eligible participants are identified early and promptly placed 
in the DWI/Drug Court program.

Upon conviction, the DWI/Drug Court Team will screen defendants and will collaborate as to the 
suitability of the defendant for the program by applying eligibility criteria in the screening 
process. Upon acceptance, the defendant will be oriented as to the program requirements. A 
program contract will be prepared and signed by the defendant and the assigned probation 
officer. The defendant will then be scheduled for an appointment with the community treatment 
provider to commence the treatment program. The DWI/Drug Court probation staff will be 
responsible for intensively supervising the participants. (See attached Treatment Program 
Outline description).

Key Component #4: Drug Courts provide access to a continuum o f alcohol, drug, 
and other related treatment and rehabilita tion services.

As part of Metro Court’s DWI/Drug Court funding request, the Court is requesting funds to pay 
for subsidized treatment of participants who are unable to pay for treatment in order to not 
exclude eligible individuals from entering the program. The same treatment provider that is 
being used by the 2nd Judicial District Court’s Drug Court Program will be providing treatment 
services to Metro Court’s DWI/Drug Court Program participants. Metro Court's Pilot DWI/Drug 
Court Program is modeled after the successful program that has been in place at the 2nd 
Judicial District Court for approximately four years.

Metro Court's DWI/Drug Court probation staff and coordinator will be collaborating with local 
businesses and organizations involved with employment opportunities, literacy programs, and 
academic/vocational institutions to develop a bridge for assisting DWI/Drug Court participants 
with job and life skills development, reading programs, employment and other related issues 
pertaining to health, parenting, etc.

Key Component #5: Abstinence is monitored by frequent alcohol and other drug 
testing.

Mandatory, random drug testing will be a routine component of Metro Court’s DWI/Drug Court 
Program. DWI/Drug Court probation officers will be responsible for ensuring that drug testing is 
conducted by the treatment provider and the results made available to the DWI/Drug Court 
Judge/Team. Progressive sanctions will be imposed by the Court for continued violations.
Clients who violate DWI/Drug Court policies will be ordered to serve time in jail. First-time 
offenders will be ordered to spend one to three days in jail, while second and subsequent 
offenses will require two to five days in jail. DWI/Drug Court participants who continue to violate 
policies may be terminated from the program.

Key Component #6: A coordinated strategy governs Drug Court responses to
participants’ compliance.

The DWI/Drug Court Team meets regularly to review cases in order to assess the progress of 
individual participants and to discuss imposition of sanctions. DWI/Drug court sessions are held 
in the evening at the Courthouse.

16



The program consists of long term intensive supervision, mandatory treatment, random drug 
testing and frequent face-to-face meetings with the DWI/Drug Court Judge, Probation Officers, 
District Attorney and Public Defender. The meetings with the assigned DWI/Drug court 
Probation Officer will be as often as daily and as seldom as twice a week. The meetings with 
the DWI/Drug Court Judge are held twice a month and the Court holds evening sessions sc that 
the DWI/Drug Court Team can review progress more frequently. The program will incorporate 
progressive sanctions for non-compliance and positive reinforcement for full compliance with all 
program requirements.

Participants move through phases as they go through the treatment process. These phases 
include acupuncture, group and individual sessions, assessment for other areas of need, i.e., 
anger management, marital counseling, attendance at AA/NA meetings, frequent face-to-face 
meetings with the DWI/Drug Court Team, community service, and payment of a minimal fee for 
participating in the program.

Key Component #7: Ongoing jud ic ia l Interaction with drug court partic ipants is
essential.

Chief Judge Kavanaugh has committed himself to be the DWI/Drug Court Judge and as such, 
he has actively participated in the Statewide Drug Court Task Force from its inception. He has 
visited other drug court sites, attended seminars, training conferences and was invited to 
Washington, DC in November 1998 to participate in the development of national strategy for 
DUI based drug court programs. He is keenly aw?r<'-' of the necessity of the invaluable 
involvement of the Judge in effectuating positive be, ,vior changes in Drug Court participants.
He is committed to meeting frequently with the participants and the DWI/Drug Court Team as 
well as scheduling evening sessions for participants to allow for those who have concerns with 
their employment obligations.

Key Component #8: Monitoring and evaluation measure the achievement of
program goals and gauge effectiveness.

The Administrative Office of the Courts (AOC) provides Metro Court’s DWI/Drug Court Program 
with technical assistance and oversees quarterly programmatic and fiscal reporting 
requirements as determined by the Office of Justice Programs. Included in the Implementation 
Grant Application, the AOC has selected the University of New Mexico's Institute for Social 
Research to conduct a process and outcome evaluation of the Metro Court DWI/Drug Court 
Program. The Institute for Social Research is currently conducting an evaluation and applying 
federal evaluation standards to Metro Court’s program. Staff from the Institute for Social 
Research meets regularly with the DWI/Drug Court Team to insure that the appropriate data is 
collected from DWI/Drug court participants and the various program components.

Key Component #9: Continuing interd iscip linary education promotes effective
Drug Court planning, implementation, and operations.

Members of the Metro Court’s DWI/Drug Court Team recently attended the 4,h Annual NADCP 
Conference held in Washington, DC. In addition to attending training seminars, members of the 
team were invited to Washington, DC in November of 1998 to participate in a panel to develop 
national strategy for implementation of DUI based Drug Court programs.

In conjunction with other Drug Courts around the state, Metro Courts DWI/Drug Court team has 
created the New Mexico Association of Drug Court Professionals which allows for further
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development of educational opportunities within the state to promote the effectiveness of drug 
court programs arid to educate New Mexico legislators of the benefits of funding these initiatives 
to more effectively address the issue of alcohol and drugs in our community and the devastation 
that they cause in terms of human suffering, broken families, lost jobs, deteriorating health, 
diminishing tax revenue, and loss of freedom due to becoming involved in the criminal justice 
system.

Key Component #10: Forging partnerships among Drug Courts, public agencies,
and community based organizations generates local support 
and enhances Drug Court effectiveness.

It is envisioned that the Statewide Drug Court Task Force will continue to meet, thus, allowing 
members to share information, concerns, progress, and successes with other Drug Court 
counterparts throughout the State of New Mexico. Metro Courts program will include a DWI 
community activist and a member from lav; enforcement to participate in an advisory capacity 
and assist with understanding the concerns of the community relevant to the serious problem of 
drurik/drugged drivers on our streets. Metro Court staff have worked collaboratively with the 
Department of Health of the State of New Mexico to address issues of program effectiveness 
and evaluation, treatment criteria, sanctions, etc.

rev. 3/23/00
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BMUJLLO COUNTY
METROPOLITAN

DWI/DRUG COURTPOLICY & PROCEDURE MANUAL



Mission Statement

T h e  B e r n a li l lo  C o u n t y  M e t r o p o l i t a n  D W I / D r u g  C o u r t  is  a  v o lu n ta r y  

p r o g r a m  w h ic h  s e e k s  t o  re d u c e  s u b s ta n c e  a b u s e , c r im e ,  a n d  

r e c id iv is m  b y  p r o v id in g  in te n s iv e  s u p e r v is io n ,  t r e a tm e n t ,  a n d  ju d ic ia l 

o v e r s ig h t  f o r  a lc o h o l a n d  o th e r  d r u g  d e p e n d a n t  d e fe n d a n ts .  T h e  

P r o g r a m  fo c u s e s  o n  th e  d e fe n d a n ts  l iv in g  d r u g  f r e e  in  a n  

e n v ir o n m e n t  f i l le d  w i t h  l i f e ’s o b s ta c le s  a n d  p re s s u re s .

W ith ,  t h e  c o n t in u in g  p r o b le m  o f  a lc o h o l a n d  s u b s ta n c e  a b u s e  in  

A lb u q u e r q u e ,  N e w  M e x ic o ,  th e  D W I / D r u g  C o u r t  p o s s e s s e s  th e  

n e c e s s a ry  c o m p o n e n ts  t o  im p a c t  p o s i t iv e ly  o n  t h e  c o m m u n it y ,  th e  

o f f e n d e r ,  a n d  th e  v ic t im  t h r o u g h  th e  r e d u c t io n  in  t h e  r a te  o f 

r e c id iv is m .



Program  Goals & Objectives:

I n  c o l la b o r a t io n  w i t h  lo c a l,  s ta te , a n d  fe d e r a l a g e n c ie s , th e  B e r n a li l lo  

C o u n t y  M e t r o p o l i t a n  D W I / D r u g  C o u r t  P r o g r a m ’s p r im a r y  fo c u s  is 

t o  p r o m o t e  th e  p u b l ic  s a fe ty  a n d  r e d u c e  th e  r e c id iv is m  ra te s  f o r  

in d iv id u a ls  c o n v ic te d  o f  s u b s e q u e n t D W I  o ffe n s e s  as w e l l  as o th e r 

n o n - v io le n t  m is d e m e a n a n ts  w i t h  s u b s ta n c e  a b u s e  p r o b le m s .  T h e  

r e s u lts  o f  a d d re s s in g  th e s e  p r o b le m s  in c lu d e  a  r e d u c t io n  in  d r u g  a n d  

a lc o h o l r e la te d  c r im e s  as w e l l  as e x p e n s iv e  in c a r c e r a t io n  c o s ts  w h ile  

r e t u r n in g  a p r o d u c t iv e  in d iv id u a l  t o  th e  c o m m u n it y .



D W I/D R U G  C O U R T  E L IG IB IL IT Y  C R IT E R IA

D W I  C ases:

♦  D e fe n d a n ts  c o n v ic te d  o f  th re e  b u t n o t  m o re  th a n  f iv e  D W T s  as a n  a d u lt.

♦  N o  D W I  cases in v o lv in g  a c c id e n ts  re s u ltin g  in  s e rio u s  in ju ry .

O th e r  C r im in a l C ases:

♦  D e fe n d a n ts  c o n v ic te d  o f  a c rim e , w h ic h  is  th e  d ire c t re s u lt o f  th e  

d e fe n d a n t’s su b s ta n ce  abuse  o r  a d d ic tio n .

♦  O ffe n s e  m u s t be  n o n -v io le n t.

♦  N o  d e fe n d a n ts  w ith  p r io r  v io le n t  fe lo n y  c o n v ic tio n s .

**A 1 1  p o te n tia l D W I /D r u g  C o u r t cases w i l l  b e  s c re e n e d  b y  a M e tro  D W I /D r u g  

C o u r t  P ro b a tio n  O ffic e r .



Bernalillo C ounty M etropolitan  Court 
D W I/D ru g  C ourt Program

P R O B L E M  S T A T E M E N T :

N ew  M exico  has suffered a negative reputa tion  due to  the  h igh  fa ta lity  rates a ttrib u te d  to 
drunk/d rugged  persons d riv in g  on o u r highways and streets. In  F Y  96, 5,194 new  D \'7 I 
cases were file d . A p p ro x im a te ly  2,500 cases can be a ttrib u te d  to  subsequent offenses. D ata 
fro m  the loca l detention  center indicates tha t 100-125 detainees serving tim e  in  th e ir fa c ility 
are m isdem eanor D W I offenders.

K e y C o m p o n e n t #1 : In te g ra tio n  o f a lco h o l a n d  o th e r d ru g  tre a tm e n t services w ith
Ju s tice  system  case p ro c e s s in g .

C urrently, D W I and o th e r c rim ina l m isdem eanor cases are random ly assigned to 
M etro p o litan  C o u rt Judges a fte r the arraignm ent is held . D W I cases are conducted on the 
record (recorded v ia  audiocassettes), and require a large am ount o f co u rt resources to 
adjudicate because o f due process requirem ents. A s  a result, the processing tim e  is lengthier 
and im pacts the pace o f the  crim ina l case docket. U p o n  random  assignm ent, the  case 
remains w ith  the assigned Judge th roughou t the life  o f the case. N o rm a lly , subsequent 
offenders are sentenced to  supervised p roba tion , w h ich  includes ja il, m andato ry  treatm ent, 
paym ent o f fines and costs, and com m un ity  service. M a n y  o f those cases are p led  dow n to  a 
firs t offense D W I and the ju risd ic tio n  o f the C o u rt is also reduced fro m  364 days to  90 days. 
T rad itiona l p ro ba tion  does n o t a llow  fo r intensive supervision due to  the  heavy caseloads 
(80-100) each p ro ba tion  o ffic e r m on ito rs. B y im p lem enting  an in tensive supervision 
D W I/D ru g  C o u rt P ilo t P rogram , the C o urt w ill, u po n  conv ic tion  o r plea o f g u ilty /n o 
contest, continue the  sentence w h ile  the defendant is p a rtic ipa ting  successfully in  the 
program ; there fore , ju risd ic tio n  does n o t become an issue.

K ey C o m p o n e n t #2: U s in g  a n o n a d ve rsa ria l a p p ro a ch , p ro s e c u tio n  a n d  defense
cou n se l p ro m o te  p u b lic  s a fe ty  w h ile  p ro te c tin g  d e fe nd a n ts 
due  process rig h ts .

B y w o rk in g  co llaborative ly, the D W I/D ru g  C o u rt Team  consisting o f the D W I/D ru g  C o urt 
Judge, P roba tion  O ffice r(s ), D is tric t A tto rn e y  and P ub lic  D e fe n de r/P riva te  Counsel can 
id e n tify  those defendants w ho  w o u ld  be appropriate referrals fo r  th is type o f in tensive, long 
term  supervision program . A t the  same tim e, the  defendant has been a ffo rded  rig h t to 
counsel, ju ry  tria l ( if  requested), and the appeal process. D efendants, upon  being found 
eligible, have the rig h t to  tu rn  dow n the program .

The D W I/D ru g  C o u rt P rogram  w ill consist o f m andato ry treatm ent fo r  a lcoho l/d rugs, 
using the same co m m u n ity  treatm ent p rov ide r u tilized  by A lbuquerque ’s 2nd Judicial D is tric t 
C ourt. M andato ry  drug testing and frequent face-to-face m eetings w ith  the  D W I/D ru g  
C ourt Team , i.e., the  D is tric t A tto rn e y , Public D e fe n de r/P riva te  C ounsel, and P roba tion 
O fficers are com ponents o f the C o u rt’s nonadversarial approach to  m anaging defendants in 
the D W I/D ru g  C o u rt Program .



K ey C o m p o n e n t # 3 : E lig ib le  p a rtic ip a n ts  are id e n tifie d  e a rly  a nd  p ro m p d y  p laced
in  th e  D W I/D ru g  C o u rt p ro g ra m .

U pon  conv ic tion , the D W I/D ru g  C o u rt Team w ill screen defendants and w ill collaborate as 
to  the su ita b ility  o f the defendant fo r the program  b y  applying e lig ib ility  crite ria  in  the 
screening process. U p o n  acceptance, the  defendant w ill be o rien ted  as to  the  program 
requirem ents. A  program  contract w ill be prepared and signed by the  defendant and the 
assigned p ro ba tion  o ffice r. The defendant w ill then be scheduled fo r  an appo intm ent w ith 
the com m un ity  treatm ent p ro v id e r to  commence the  treatm ent p rogram . The  D W I/D ru g  
C ourt p ro ba tion  s ta ff w ill be responsible fo r in tensive ly supervising the  defendants. (See 
attached T reatm ent P rogram  O u tlin e  description).

K ey C o m p o n e n t # 4 : D ru g  C o u rts  p ro v id e  access to  a c o n tin u u m  o f a lc o h o l, d ru g ,
a n d  o th e r re la te d  tre a tm e n t a nd  re h a b ilita tio n  services.

As part o f M e tro  C o u rt’s D W I/D ru g  C o urt fund ing  request, the C o u rt is requesting funds 
to  pay fo r subsidized treatm ent o f defendants w h o  are unable to  pay fo r  treatm ent in  order 
to  n o t e xc lu d e  eligible ind ividua ls fro m  entering the p rogram . The  same treatm ent p rovide r 
that is being used by the 2nd ju d ic ia l D is tric t C o u rt’s D ru g  C o u rt P rogram  w ill be p rov id ing 
treatm ent services to  M e tro  C o u rt’s D W I/D ru g  C o u rt P rogram  defendants. M e tro  C o u rt’s 
D W I/D ru g  C o u rt P rogram  is m odeled a fter the successful p rogram  tha t has been in  place at 
the 2nd Jud icia l D is tric t C o u rt fo r  approxim ately fo u r years. M e tro  C o u rt s D W I/D ru g  
C ourt p ro ba tion  s ta ff and coord ina to r w ill be co llaborating  w ith  local businesses and 
organizations invo lved  w ith  em ploym ent opportun ities, lite racy program s, and 
academ ic/vocational in stitu tion s  to  develop a bridge fo r  assisting D W I/D ru g  C ourt 
defendants w ith  jo b  and life  skills developm ent, reading program s, em ploym ent and o ther 
related issues perta in ing  to  health, parenting, etc.

K ey C o m p o n e n t #5 : A b s tin e n c e  is m o n ito re d  b y  fre q u e n t a lc o h o l a n d  o th e r d ru g
te s tin g .

M andatory, random  drug testing is a routine  com ponent o f M e tro  C o u rt’s D W I/D ru g  C ourt 
Pr’ogram . D W I/D ru g  C o u rt p roba tion  officers w ill be responsible fo r  ensuring th a t drug 
testing is conducted by the  treatm ent p rovide r and the  results made available to  the 
D W I/D ru g  C o u rt Judge/Team . Progressive sanctions w ill be im posed b y  the C o urt fo r 
continued v io la tions. D efendants w ho violate D W I/D ru g  C o u rt policies w ill be ordered to 
serve tim e  in  ja il. F irs t-tim e  offenders w ill be ordered to  spend one to  three days in  ja il, 
w hile second and subsequent offenses w ill require tw o  to  five  days in  ja il. D W I/D ru g  C ourt 
defendants w h o  continue to  vio la te  policies m ay be term inated fro m  the  program .

K ey C o m p o n e n t # 6 : A  co o rd in a te d  s tra te g y governs D ru g  C o u rt responses to
d e fe n d a n ts ’ com p lia n ce .

The D W I/D ru g  C o u rt Team  meets regularly to  review  cases in  o rder to  assess the progress 
o f in d iv idu a l defendants and to  discuss im position  o f sanctions. D W I/D ru g  co u rt sessions 
are held in  the  evening at the Courthouse.



The program  consists o f lo ng  te rm  intensive supervision, m andato ry  treatm ent, random  drug 
testing  and frequent face-to-face m eetings w ith  the D W I/D ru g  C o u rt Judge, P robation 
O ffice rs , D is tr ic t A tto rn e y  and P ub lic  D efender. The m eetings w ith  the assigned 
D W I/D ru g  cou rt P robation  O ffic e r w ill be as o ften  as da ily  and as seldom  as tw ice  a week. 
The m eetings w ith  the D W I/D ru g  C o u rt Judge are held tw ice  a m o n th  and the C o u rt holds 
evening sessions so tha t the D W I/D ru g  C ourt Team  can rev iew  progress m ore frequently. 
The p rogram  w ill incorporate  progressive sanctions fo r  non-com pliance  and positive 
re in fo rcem ent fo r fu ll com pliance w ith  all program  requirem ents.

D efendants m ove th rough  phases as they go th rough  the treatm ent process. These phases 
include acupuncture, g roup and in d iv idu a l sessions, assessment fo r o th e r areas o f need, i.e., 
anger m anagem ent, m arita l counseling, attendance at A A /N A  m eetings, frequent face-to- 
face m eetings w ith  the D W I/D ru g  C o u rt Team, com m un ity  service, and paym ent o f a 
m in im a l fee fo r  partic ipating  in  the program .

K e y  C o m p o n e n t #7 : O n g o in g  ju d ic ia l in te ra c tio n  w ith  d ru g  c o u rt d e fe nd a n ts  is
esse n tia l.

Judge Kavanaugh has com m itted  h im se lf to  be the  D W I/D ru g  C o u rt Judge and as such, he 
has active ly  participated in  the Statewide D ru g  C o u rt Task Force fro m  its  incep tion . Fie has 
v isited  o th e r drug court sites, attended seminars, tra in in g  conferences and was invited  to 
W ashington, D C  in  N ovem ber 1998 to  participate in  the deve lopm ent o f nationa l strategy 
fo r D U I based drug cou rt program s. F ie is keenly aware o f the  necessity o f the invaluable 
invo lvem ent o f the Judge in  effectuating positive behavior changes in  D ru g  C o u rt 
defendants. Fie is com m itted  to  m eeting frequently w ith  the defendants and the D W I/D ru g 
C o u rt Team  as w ell as scheduling evening sessions fo r  defendants to  a llo w  fo r those w ho 
have concerns w ith  th e ir em ploym ent obligations.

K e y  C o m p o n e n t #8 : M o n ito r in g  and  e va lu a tio n  m easure  th e  a ch ie ve m e n t o f
p ro g ra m  goals a n d  gauge e ffe c tive ne ss.

The A dm in is tra tive  O ffice  o f the  C ourts (A O C ) provides M e tro  C o u rt’s D W I/D ru g  C ourt 
P rogram  w ith  technical assistance and oversees quarterly p rogram m atic and fiscal reporting 
requirem ents as determ ined by the O ffic e  o f Justice Program s. Inc luded  in  the 
Im p lem enta tion  G rant A p p lica tio n , the A O C  has selected the U n iv e rs ity  o f N e w  M exico ’s 
In s titu te  fo r  Social Research to  conduct a process and outcom e evaluation o f the M etro 
C o u rt D W I/D ru g  C o urt Program . The In s titu te  fo r Social Research is cu rre n tly  conducting 
an evaluation and applying federal evaluation standards to  M e tro  C o u rt’s program . S ta ff 
fro m  the In s titu te  fo r Social Research meets regula rly w ith  the  D W I/D ru g  C o u rt Team  to 
insure th a t the appropriate data is collected fro m  D W I/D ru g  co u rt defendants and the 
various p rogram  com ponents.



K e y  C o m p o n e n t # 9 : C o n tin u in g  in te rd is c ip lin a ry  e d u c a tio n  p ro m o te s  e ffe c tiv e
D ru g  C o u rt p la n n in g , im p le m e n ta tio n , a n d  o p e ra tio n s .

M em bers o f the  M e tro  C o u rt’s D W I/D ru g  C o u rt Team  recently attended the  4 th A nnual 
N A D C P  C onference he ld  in  W ashington, D C . In  add ition  to  attend ing tra in in g  seminars, 
m embers o f the  team  w ere in v ite d  to  W ashington, D C  in  N o ve m be r o f 1998 to  participate 
in  a panel to  develop nationa l strategy fo r  im p lem enta tion  o f D U I based D ru g  C o urt 
program s.

In  con ju nc tion  w ith  o th e r D ru g  C ourts around the  state, M e tro  C ourts D W I/D ru g  C o urt 
team  has created the  N e w  M exico  A ssocia tion  o f D ru g  C o u rt Professionals w h ich  allows fo r 
fu rth e r developm ent o f educational opportun ities w ith in  the state to  p ro m o te  the 
effectiveness o f drug co u rt program s and to  educate N e w  M exico  legislators o f the  benefits 
o f fun d ing  these in itia tives to  m ore e ffective ly  address the  issue o f a lcohol and drugs in  o u r 
com m un ity  and the  devastation tha t they cause in  term s o f hum an su ffe ring , b roken  fam ilies, 
lost jobs, de te rio ra ting  health, d im in ish ing  tax revenue, and loss o f freedom  due to  becom ing 
invo lved  in  the  crim ina l justice system.

K e y  C o m p o n e n t #10: F o rg in g  p a rtn e rs h ip s  a m o n g  D ru g  C o u rts , p u b lic  agencies,
a n d  c o m m u n ity  based o rg a n iz a tio n s  genera tes lo c a l s u p p o rt 
a n d  enhances D ru g  C o u rt e ffectiveness.

I t  is envisioned th a t the Statewide D ru g  C o u rt Task Force w ill continue to  m eet, thus, 
allow ing m em bers to  share in fo rm a tio n , concerns, progress, and successes w ith  o th e r D ru g 
C ourt counterparts th ro u g h o u t the State o f N e w  M exico . M e tro  C o u rt’s p ro g ram  w ill 
include a D W I co m m u n ity  activist and a m em ber fro m  law  enforcem ent to  partic ipate  in  an 
advisory capacity and assist w ith  understanding the  concerns o f the co m m u n ity  relevant to 
the serious p ro b le m  o f d ru nk/d rugged  drivers on o u r streets. M e tro  C o u rt s ta ff have 
w orked co llabora tive ly  w ith  the D epartm ent o f H ea lth  o f the  State o f N e w  M ex ico  to 
address issues o f p rogram  effectiveness and evaluation, treatm ent crite ria , sanctions, etc.



Program Structure:

In  response to  the serious drug and alcohol p rob lem  o u r co m m u n ity  faces, the B erna lillo 
C ounty M e tro p o lita n  D W I/D ru g  C o u rt P rogram  was im p lem ented  by Judge J. M ichael 
Kavanaugh in  Ju ly  o f 1997.

The B e rna lillo  C oun ty  M e tro p o lita n  D W I/D ru g  C o u rt P rogram  is a post conv ic tion , p re ­
sentence, v o lu n ta ty  program  th a t u tilizes a m ulti-faceted approach. The three phase 
program  consists o f intensive supervision o f defendants by p ro b a tio n  o ffice rs , frequent 
appearances before the D W I/D ru g  C o u rt Judge, m anda to iy  drug  and a lcohol counseling, 
regular attendance at a se lf help g roup (A A , N A  o r C A ) and random  drug testing. In 
add ition  to  an enhanced aftercare com ponent the program  also o ffe rs  a m entorsh ip 
program .

Taking in to  consideration the num ber o f alcohol related offenses and the s ign ifican t costs 
these v io la tions cause o u r com m un ity, the B erna lillo  C oun ty  M e tro p o lita n  D W I/D ru g  C o urt 
Program  has become p rim a rily  an alcohol based program . Ind iv idua ls  w ith  a lcohol 
problem s are required to  m eet the  same s tric t requirem ents o f the  “ d rug  co u rt m odel”  tha t 
o the r substance abusers in  the p rogram  are m andated to  com plete. In  short, the B erna lillo 
C ounty M e tro p o lita n  D W I/D ru g  C o u rt Program  treats a d ru g  as a d rug  and an addict as an 
addict, regardless o f the drug o f choice.

The B e rna lillo  C oun ty  M e tro p o lita n  D W I/D ru g  C o u rt P rogram  consists o f three phases 
w ith  the firs t phase being the m ost intensive and focusing on substance abuse education and 
prevention . D efendants are required ro  report in  person to  th e ir p ro b a tio n  o ffic e r tw ice  per 
week, p rov ide  at least tw o  random  drug tests per week, attend treatm ent at least tw ice  per 
week, and appear before the D W I/D ru g  C o u rt Judge tw ice  p e r m o n th . D efendants are also 
required to  attend at least one 12-step m eeting per week fo r the  d u ra tio n  o f the  program . 
U pon  entering the program , defendants are required to  com plete sixteen acupuncture 
sessions as w ell.

The requirem ents o f Phase I I  are m uch the same as Phase I  w ith  the  exceptions o f one less 
contact p e r week w ith  the P robation  O ffic e r and the defendant is required  to  appear before 
the D W I/D ru g  C o u rt Judge once per m onth. A d d itio n a l requirem ents invo lved  in  th is 
phase o f the  program  include attend ing the v ic tim  im pact panel and com ple ting  ten hours o f 
com m un ity  service.

In  Phase I I I  o f the program , the  defendant is required to  appear m o n th ly  before the 
D W I/D ru g  C o u rt Judge and m eet w ith  the P robation  O ffic e r every o ther week. The 
defendant is also required to  com plete 20 hours o f com m un ity  service. C om m un ity  service 
hours are perfo rm ed at a n o n -p ro fit agency selected by bo th  the  defendant and the 
P robation  O ffic e r in  an a ttem pt to  appropria te ly place the defendant in  a p o s itio n  o f service 
w hich is n o t o n ly  going to  help repay tire  com m un ity  b u t to  also m ake the defendant aware 
o f ind ividua ls w h o  could have possib ly suffered as a d irect resu lt o f the defendant’s crim e.

U pon  successful com pletion  o f the firs t three phases o f the p rogram , defendants w ill 
im m ediately begin partic ipating  in  a m andato iy aftercare phase. U n like  the three previous 
phases, the aftercare phase w ill n o t be based upon a p o in t system  b u t the defendant w ill



attend counseling sessions on a w eekly basis u n til th e y  have com pleted 12 sessions. In 
add ition  to  the  counseling, defendants w ill be requ ired  to  p ro v id e  at least three random  urine 
drug  screens a n d /o r breathalyzer tests pe r m on th  and attend one 12 step m eeting  per week.

A ll defendants invo lved  in  the  aftercare phase o f the  p rogram  w ill be supervised b y  a 
vo lun teer p ro ba tion  o ffic e r (V IP ) as opposed to  th e ir fo rm e r D W I/D ru g  C o u rt P roba tion 
O ffice r. The V IP  w ill be required to  re p o rt defendant’s com pliance and non-com pliance to 
the V IP  P rogram  D ire c to r w ho , in  tu rn , w ill im m edia te ly  n o tify  the D W I/D ru g  C o u rt 
P roba tion  O ffic e r fo r any necessaiy sanction(s). O nce the  defendant has successfully 
fu lfille d  all p rogram  requirem ents the V IP  P rogram  D ire c to r w ill n o tify  the  o rig ina l 
D W I/D ru g  C o u rt P robation  O ffic e r fo r  scheduling o f sentencing.

D efendants fo u n d  to  have vio la ted  cond itions o f the  p rogram  w ill be sanctioned b y  the 
D W I/D ru g  C o u rt Judge as soon as possible. Sanctions include a m andatory appearance 
before the  D W I/D ru g  C o u rt Judge, a reduction  in  p o in ts  a n d /o r incarceration. D efendants 
m ay also be required to  repeat the  previous program  phase under the supervision o f the 
D W I/D ru g  C o u rt P robation  O ffice r.



Services P rovided:

• In tensive  supervision

• Substance abuse counseling

• R andom  drag testing  at least tw ice  per week

• A cupuncture

• R egular attendance before the  D W I/D ru g  C o u rt Judge

• E ducationa l Program s

• F a m ily  and Parenting Skills

• E m p lo ym e n t/Job  developm ent tra in ing

• C o m m un ity  Service

• A ftercare  P rogram

• M en to rsh ip  P rogram



P otentia l D W I/D ru g  C o u rt cases are referred e ithe r by a judge o r p ro ba tion  o ffice r to  the 
D ru g  C o u rt P robation  O ffice r. The D ru g  C o u rt P roba tion  O ffic e r u tilizes a screening 
assessment, w h ich  includes questions regarding c rim in a l h is to ry , substance use and abuse 
h isto ry, and p rim a ry  drug o f choice as w e ll as add itiona l re levant in fo rm a tio n . I f  the 
ind iv idua l is determ ined an appropriate candidate fo r  the p rogram , the  case is set before the 
cou rt and i t  is recom m ended sentencing be continued and the  case transferred to  the 
D W I/D ru g  C o u rt Program .

F o llo w in g  an order o f transfer, the  defendant then  signs a general co n d itio n  o f release, a 
Phase I  con tract and the  release o f in fo rm a tio n  fo r  trea tm ent re ferra l.

The D ru g  C o u rt P roba tion  O ffic e r is then responsible fo r  the  docum entation  regarding the 
defendant’s progress and general case m anagement necessary to  ensure fu ll com pliance w ith 
program  requirem ents. D ocum entation  includes contacts w ith  defendants, treatm ent 
attendance and status, urine  chug screens and breathalyzer results as w e ll as any changes 
regarding the  defendant’s dem ographics and em ploym ent status. Because o f the intensive 
supervision provided, the P roba tion  O ffic e r is able to  p ro v id e  the  defendant w ith  the 
necessary support a n d / o r in te rvention .

Operational Standards



1. O bey all laws. Y o u  m ust n o tify  y o u r P robation  O ffic e r o f any cita tions o r arrests 
im m ediately.

2. N o tify  P roba tion  O ffic e r o f any changes in  address o r em ploym ent im m ediately. D o 
n o t leave the c ity  o f A lbuquerque w ith o u t perm ission fro m  P rob a tio n  O ffice r.

3. D o  n o t associate w ith  anyone w h o  is breaking the  law , o n  p ro b a tio n /p a ro le , o r 
convicted  o f a fe lo n y  unless perm ission is granted by P rob a tio n  O ffic e r.

4. D o  n o t use o r possess any illegal drugs. D o  n o t use any p re scrip tion  drug  w ith o u t a 
va lid  p rescrip tion .

5. D o  n o t d rin k  o r possess any a lcoholic beverage(s).

6. Y o u  m ust obta in  and m ain ta in  em ploym ent, attend school, o r a com b ina tion  o f both .

7. D o  n o t drive a m o to r vehicle w ith o u t a va lid  d riv e r’s license.

8. Y o u  m ust com ply w ith  a ll D W I/D ru g  C o urt C ontracts.

I  understand and agree to  abide by these General C ond itions o f Release and the  specific
cond itions o f the D W I/D ru g  C o u rt Program . I  understand any v io la tio n  o f these
cond itions m ay result in  being re turned  to  court fo r  sentencing.

BERNALILLO COUNTY METROPOLITAN DWI/DRUG COURT
GENERAL CONDITIONS OF RELEASE

Defendant Probation Officer

Date Case Number



N A M E : ___________________________  C A S E  #  (s ): ____________________

In  a dd itio n  to  the “ G eneral C ond itions o f Release,”  you w ill also be requ ired  to :

1. R eport to  p ro ba tion  o ffic e r in  person at least tw ice  per w eek a n d /o r as d irected by 
P roba tion  O ffice r.

2. A tte n d  substance abuse counseling a n d /o r group sessions as d irected  b y  treatm ent 
p rov ide r.

3. S ubm it to  random  urinalysis a n d /o r b lood alcohol con ten t (B A C ) tests at least tw ice 
w eekly as directed b y  P robation  O ffic e r o r treatm ent p ro v id e r.

4. A tte n d  D W I/D ru g  C o u rt at least tw ice a m onth .

5. A tte n d  at least one 12-step m eeting per week and p rov ide  w ritte n  ve rific a tio n  as directed 
by P robation  O ffice r.

6. O b ta in  a sponsor. C ontact sponsor at least once per w eek and p ro v id e  w ritte n 
ve rifica tio n  as directed by P robation  O ffice r.

7. C om plete acupuncture as d irected by treatm ent p rov ide r.

8. Take antabuse i f  ordered and prescribed.

9. O the r: __________________________________________________

BERNALILLO COUNTY METROPOLITAN DWI/DRUG COURT
PHASE I CONTRACT

T o ta l n u m b e r o f p o in ts  re q u ire d  to  com p le te  Phase I :  70

I  understand and agree to  abide by a ll the conditions o f the Phase I  con trac t. A n y  v io la tion 
o f these cond itions m ay result in  possible incarceration, re d uction  o f p o in ts  o r expulsion 
fro m  the program .

Defendant Probation Officer

Date



BERNALILLO COUNTY METROPOLITAN DWI/DRUG COURT
PHASE II CONTRACT

N A M E : _______________________________  C A S E # ( S ) : _________________________

In  a dd itio n  to  the “ General C ond itions o f Release,”  you w ill also be required to :

1. R eport to  p roba tion  o ffice r in  person at least once each w eek a n d /o r as d irected by 
P rob a tio n  O ffice r.

2. A tte n d  substance abuse counseling a n d /o r group sessions as d irected b y  the treatm ent 
pro v id e r.

3. S ubm it to  random  urinalysis a n d /o r b lood  a lcohol con tent (B A C ) tests at least tw ice 
w eekly as directed by P robation  O ffic e r o r treatm ent p rov ide r.

4. A tte n d  D W I/D ru g  C o urt at least once ... m on th .

5. A tte n d  at least one 12-step m eeting pe r week and p rov ide  w ritte n  ve rifica tio n  as directed 
by P roba tion  O ffice r.

6. C ontinue to  contact sponsor at least once per week and p rov ide  w ritte n  ve rifica tio n  as 
d irected by P robation  O ffice r.

7. C om plete 10 hours com m un ity  service.

8. A tte n d  the  V IC T IM  IM P A C T  P A N E L  (V IP ).

9. Take antabuse i f  ordered and prescribed.

10. O th e r: ___________________________________________________________________________

T o ta l num ber o f po in ts required to  com plete Phase I I :  62

I  understand and agree to  abide by all the conditions o f the  Phase I I  contract. A n y  v io la tio n 
o f these cond itions m ay result in  possible incarceration, reduction  o f po in ts, being re turned 
to  Phase I, o r expulsion fro m  the p ro g ram

D efendant P roba tion  O ffic e r



N A M E :   C A S E  #  (S ): _________________________

In  add ition  to  the “ G eneral C ond itions o f Release,”  you  w ill also be required to :

1. R eport to  p ro b a tio n  o ffic e r in  person at least tw ice  m o n th ly  a n d /o r as d irected by 
P roba tion  O ffice r.

2. A tte n d  substance abuse counseling a n d /o r g roup sessions as d irected b y  the  treatm ent 
provider.

3. S ubm it to  random  urinalysis a n d /o r b lood  a lcohol con ten t (B A C ) tests at least tw ice 
w eekly as directed b y  P roba tion  O ffic e r o r treatm ent p ro v id e r.

4. A tte n d  D W I/D ru g  C o u rt at least once per m onth .

5. A tte n d  at least one 12-step m eeting per week and p rov ide  w ritte n  ve. fica tion  as directed 
b y P robation  O ffic e r.

6. C ontinue to  contact sponsor at least once per w eek and p ro v id e  w ritte n  v e rifica tio n  as 
directed by P roba tion  O ffic e r.

7. C om plete 20 hours com m un ity  service.

8. Take antabuse i f  ordered and prescribed.

9. O ther: ___________________________________________________________

BERNALILLO COUNTY METROPOLITAN DWI/DRUG COURT
PHASE III CONTRACT

T o ta l n u m b e r o f  p o in ts  re q u ire d  to  co m p le te  Phase I I I :  57 

T o ta l p o in ts  re q u ire d  to  advance to  th e  A fte rc a re  P ro g ra m : 189

I  understand and agree to  abide by all the cond itions o f the  Phase I I I  con tract. A n y 
vio la tio n  o f these cond itions m ay result in  possible incarcera tion , reduction  o f p o in ts , being 
returned to  Phase I I ,  o r expulsion fro m  the program .

D efendant P rob a tio n  O ffic e r

Date



BERNALILLO COUNTY M ETROPOLITAN DWI/DRUG COURT
AFTERCARE CONTRACT

N A M E :___________________________________________ CASE # (s):___________________

In  a d d itio n  to  the “ General C ond itions o f Release,”  you  w ill also be required  to :

1. C ontact Volunteers in  P roba tion  (V IP ) p rogram  as d irected b y  P rob a tio n  O ffic e r.

2. R e po rt to  Volunteers in  P roba tion  at least once per w eek as d irected by V IP .

3. A tte n d  an aftercare group session every week u n til 12 aftercare g roup sessions are 
com pleted.

4. S ubm it to  random  urinalysis a n d /o r b lood a lcoho l con ten t (B A C ) tests at least three times 
per m on th  o r as directed by treatm ent p ro v id e r, V IP , o r P roba tion  O ffic e r.

5. A tte n d  at least one 12-step m eeting per week and p ro v id e  w ritte n  v e rifica tio n  as directed by 
V IP .

6. C ontinue  to  contact sponsor at least once per w eek and p ro v id e  w ritte n  ve rifica tio n  as 
directed by V IP .

7. O the r:

I  understand and agi je  to  abide by all the cond itions o f the  A fte rca re  contract. A n y  v io la tio n 
o f these cond itions m ay result in  possible incarceration, being re turned  to  Phase I I I ,  o r 
expulsion fro m  the p rogram

**Formal completion of the D W I/D rug Court Program includes sentencing and 
fulfillment of all sentencing requirements. * *

D efendan t P roba tion  O ffic e r

D ate



Program Standards

The D W I/D ru g  C o u rt P rogram  operates on a p o in t system o f progression. The  program  is a 
m in im u m  o f n ine  m onths lo ng  and consists o f three phases, fo llo w ed  by a 12 week aftercare 
com ponent. A  defendant m ust accum ulate a certain am ount o f po in ts  in  a specific phase to 
advance. O ne p o in t is given fo r  each com pleted activ ity . O nce a defendant is deemed 
appropria te  fo r  the  p rogram , he/she  is placed in to  Phase I  o f  the  program . The  defendant w ill 
advance in  the phase based on the  accum ulation o f po in ts.

Phase I  requires 70 po in ts to  advance to  Phase I I .  A  partic ip an t in  Phase I  w ill re p o rt to  a 
P roba tion  O ffic e r, attend counseling, and subm it to  random  drug u rine  screens and 
breathalyzers at least tw ice  a week. A  defendant m ust also attend 12-step m eetings, obta in  a 
sponsor and have contact w ith  the  sponsor at least once a w eek. A  defendant m ust also attend 
D W I/D ru g  C o u rt eve iy o th e r week. O nce a defendant advances to  Phase I I ,  he/she m ust 
obta in  62 po in ts  to  advance to  Phase I I I .  Phase I I  requires re p o rtin g  to  P robation  O ffic e r once 
a w eek, attend counseling and subm it to  random  urine  drug screens and breathalyzers at least 
tw ice  a week. A  defendant w ill also attend D W I/D ru g  C o u rt once a m on th  and attend 12-step 
m eetings and have sponsor contact at least once a week. A  defendant w ill also be required to 
p e rfo rm  ten  hours o f com m un ity  service at a n o n -p ro fit agency o r attend an educational class, 
such as, parenting classes, G E D , etc. A fte r advancing to  Phase I I I ,  a defendant m ust 
accum ulate 57 po in ts fo r  a to ta l o f 189 po in ts to  advance to  the  aftercare com ponent o f the 
program . Phase I I I  requires a defendant to  re p o rt to  the P roba tion  O ffic e r every o ther week, 
attend counseling and subm it to  urine  drug screens and breathalyzers at least tw ice a week. A  
defendant w ill continue w ith  12-step meetings and sponsor con tact at least once per week, and 
attend D W I/D ru g  C o u rt every m on th . C om m un ity  service is increased to  20 hours. The 
aftercare com ponent is a 12-week phase w ith  the defendant being required to  attend one 
counseling session, continued u rine  drug screens and breathalyzers (reduced) as w e ll as 
continued  A A . attendance. T h is  p o rtio n  was incorpora ted  in to  the  p rogram  in  Ju ly  o f 1999 to 
p ro v id e  the  defendant w ith  a strong, so lid  founda tion  fo r  sob rie ty  m aintenance.

Incentives and sanctions are also an integral part o f the  p rogram . P o in t accum ulation is the 
biggest incentive  fo r defendants as w e ll as h igh praise fro m  the Judge, P roba tion  O ffice r, and 
Treatm ent P rovider. Sanctions range fro m  incarceration, rebuke, to  loss o f po in ts. A  
defendant w ill be sanctioned fo r  positive  urine drug screens, and breath tests, adm ittance to 
using drugs o r alcohol, m issed d ru g /b rea th  screens. Sanctions are also used fo r  unexcused 
absences fro m  counseling sessions and m eeting w ith  p ro ba tion  o ffice r.


