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OPA Takes Care of Children

The Office of Public Advocacy’s primary clients are abused and neglected children.
Every month, more than 2000 children are represented in Alaska courts by OPA child
advocates throughout Alaska. These court proceedings involve custody, adoption, ter-
mination of parental rights, child in need of aid actions, and emancipation.

OPA has been innovative in planning how to best meet the needs of these children. Be-
fore the creation of the agency, child advocate representation (meaning court-related
services provided by an adult advocate for a child) was provided mostly by appointed
attorneys, whose legal training provided little insight into many of the problems fared

by the young clients. OPA changed that.

OPA determined that these children are best served by child advocates who are trained
in child development, family dynamics, and the dynamics of child abuse, child neglect,
substance abuse, and domestic violence. A child advocate investigates the matters in-
volving the young client, and makes recommendations to the court about the best inter-

ests of the child.

The quality of individual care given to the child clients of OPA is significantly enhanced
by the "Court Appointed Special Advocate” [CASAJ volunteer program. Through that
program, more than 180 community volunteers work with OPA child advocates to ob-
tain important information relevant to the child's case, and provide that information to
the courts. Supervised and trained by OPA advocates, the CASA volunteers provide
Alaska with more than 24,000 hours of volunteer assistance each year.

OPA’s vigorous advocacy on behalf of children results in cost savings to the state. The
efficient resolution of children's issues saves public money spent on the court system,
social workers, foster care, and public attorneys involved in the case. A swift response

to these cases directly benefits the children as well.
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What docs OPA do?

TheOffice of Public Advocacy has three main jobs.

L

OPA provides guardian and conservator services to Alaskans who are mentally
incapable of managing their own affairs. As illustrated by the story of OPA
guardian Bill Herman and his client Maria* on page 5, sometimes a little help

goes a long way.

OPA represents indigent criminal defendants when the Public Defender Agency
has a conflict of interest. OPA attorney Leslie Hieberl’s case involving a mis-
taken identification in a felony charge is on pages 6-7.

OPA represents abused and neglected children in child protection court cases.
This work is done by guardians ad litem, employees of the agency who repre-
sent the children’s interests in these cases. The story of Chris and Jenny
Shriver, pages 8-9, who were able to rejoin their mother illustrates some of the
work that OPA guardians ad litem like Marcia Honea do.

OPA also provides representation in other civil cases involving children, including di-
vorce and custody cases, adoption proceedings, emancipation proceedings and juvenile

delinquency cases.

CASELOAD COUNT AVERAGE COST PER CASE

In FY84, the last year the Alaska Court System was responsible for administration of the
functions now performed by OPA, the average cost per case was $1074. In 1999, the av-
erage cost was $692. The agency has consistently improved cost effectiveness while ab-
sorbing enormous caseload increases.

The names of OPA clients throughout are fictitious.
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Maria Moves from Despair to Hope

OPA Public Guardian Bill Herman never gave up on Maria*, even when it seemed that
she was giving up on herself. Maria, a 41-year old woman, was both developmenlally
disabled and mentally ill. For the past 25 years, she had been in and out of mental insti-
tutions. Maria had turned to alcohol and to drugs to ease her own pain, and had added
addiction to her list of troubles. She had been in two bad marriages. She had been the

victim of physical and sexual violence.

OPA was appointed to handle all financial affairs for Maria in 1993. This task included
receiving her income (public assistance, disability payments, and dividends from Native
Corporations), creating a budget, paying her bills, and working out day-to-day problems
(which sometimes meant daily requests for money by a person with addiction prob-
lems). It seemed that Maria was bent on self-destruction. Her public guardian’s efforts
to help her were disregarded and resisted. There was conflict between them. Maria
moved several limes between Anchorage and Juneau, and was assigned to different
guardians at OPA. Eventually, she was assigned to Bill Herman.

In 1998, Maria hit the bottom of her orbit. She and her husband were drinking and us-
ing drugs. They were evicted from their apartment, and became homeless. Maria tried
to kill herself. She was committed to the Juneau psychiatric unit.

Bill Herman stuck by Maria. He recognized that she might be ready to change, and he
supported her increasingly positive decisions to be sober, to work part-time, and to take
classes towards a GED. Maria started to stabilize. She moved from the homeless shel-
ter into subsidized housing. What had once been a bitter and confrontational relation-
ship between Maria and her guardian became a trusting and pleasant relationship for
both. Maria sees Herman as a friend who has always been there to act in her best inter-
est, and who remains ready to help her as she moves forward in her life.

the names of OPA clients throughout are fictitious. page 5



Through the fast and skillful investigation done by a lawyer in the criminal section of
OPA. an innocent young man and his innocent brother were saved from long jail sen-
tences and a lifetime of harm from unjust felony convictions. The fabricated charges
made by a drug dealer were proven false, and the boys were acquitted.

Jamie. 17 years old. occasionally bought small quantities of marijuana from Sharon, a
woman who lived near his girlfriend. Jamie took his friend. Sam, over to Sharon's house
one day. Jamie went in to make a purchase, while Sam sal in Jamie’s car. When Jamie
returned, Sam said he wanted to go in. too, and went into Sharon’s house, alone. After a
few minutes, Sam came rushing back to the car, telling Jamie to “Go, go. go!” He told
Jamie that he had stolen pot from Sharon. Jamie was upset and angry at Sam. He knew
that Sharon would think that he had set her up to be robbed by Sam.

Sharon called the police. She told them that Jamie and another man had taken $300 at
gunpoint. Jamie was arrested and pul in jail. He was desperately afraid. He knew noth-
ing about any gun or any money. The police also arrested Jamie's brother, Jcrold. and
charged him with the same crime. It was Jcrold’s bad fortune to look almost identical to
Sam (although they were not related in any way). The Public Defender Agency was ap-
pointed to represent Jerold. OPA was appointed to represent Jamie.

OPA attorney, Leslie Hiebert began investigating immediately. Jamie told her that it
had been Sam who had been with him that day, not Jerold. She went to interview Sam.
Sam admitted that he had stolen pot from the drug dealer, and said that he had done it on
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his own, without help from Jamie. He said that some of what he had taken had been in a
little plastic cosmetic bag when he took it, and that he look the bag when he took the

pot.

Hieberl studied Sam's face, and saw that there was, indeed, an uncanny similarity be-
tween Sam and poor Jerold. She convinced Sam to tell the police what he had done (a
real feat since Sam knew that it might mean he would face a jail sentence himself). Site
had Sam taken to police headquarters, where he was interviewed by the police on video-

tape.

Sharon denied ever having possessed or sold marijuana. She said she was an innocent
victim of a robbery. Sharon said that Jamie had known that she always kept her money
to pay her monthly bills on the shelf, that il was part of her routine, and that he had
come to her apartment expressly to steal the money, bringing with him an accomplice

with a gun to threaten her.

Al trial, Hiebert was able to produce testimony from the gas company, the power com-
pany, and the telephone company that Sharon had never paid any of her bills while she
lived at that apartment, let alone paid in cash. Hieberl showed the jury the videotape of
Sam's confession, so that the jury could see how much Sam looked like Jerold, and how
Sam had already admitted that ne was the one who had been with Jamie on that day.
Hiebert also showed the jury the cosmetic bag that Sharon had admitted was hers. This
was the same cosmetic bag that Sam had admitted to taking from Sharon, the bag that

held her pot.

Hiebert also proved that Sharon was a drug dealer, and was selling pot on the same day
as the robbery, by calling Tommy Shelton to testify: Shelton said he had bought mari-
juana from Sharon himself on that very day. Tommy was not a friend of either of the
defendants, and was worried that he would get in trouble himself for what he was say-

ing. He only came hecause he was subpoenaed by Hieberl.

The investigation done by OPA proved that the charges against Jamie and Jerold were
based on the word of a lying drug dealer. The jury agreed, and acquitted both brothers
of all of the felony charges. Jamie was released from jail, where he had been impris-
oned for six months, and went home, where he was reunited with his mother and

brother.
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MARCIA HONKA, GAL

Mom Comes Home

Two year-old Chris Shriver and his lour year-old sister Jenny rocked from side to side in
their mother's car as it swerved from left to right down the highway. Their mother,
Becky, was drunk again. Becky’s erratic driving caught the eye of a patrolling state
trooper, who pulled her over. Becky's blood alcohol was more than twice the legal limit

permitted a driver.

Becky was arrested, and Chris and Jenny were placed in emergency foster care. The Di-
vision of Family and Youth Services filed for legal custody of the children. Marcia Ho-
nea. a guardian ad litem at OPA, was appointed by the court to sc-ve as an advocate for

the best interests of the two young children.

Under court order, Becky began an outpatient alcohol treatment program. She did every-
thing she was supposed to do, according to her case plan. To all appearances, Becky
had turned a corner. Jenny and Chris were sent back home. Becky said that she had quit

drinking. She went back to college.
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The Court was about to release legal custody of the two children back to Becky. On be-
half of the two Shriver children, Honea kept an eye on the family. Honea was troubled
by a nagging doubt about whether or not Becky was really committed to change, a
doubt that was confirmed when Honea got a call from Becky’s neighbor, who said that

Becky was drinking again.

Honea confronted Becky with what she knew, and with the fact that the children's only
hope of happiness lay in Becky’s sobriety. She laid out in plain, powerful, and direct
terms what would happen if Becky didn't change. Honea also informed Becky's treat-
ment program of the relapse. Further pretense on Becky’s part was not possible.

Becky went back into treatment, and this time she committed herself to sobriety. That
was four years ago. Becky completed college, and is working full-time as a technical
writer in a private company.

Chris and Jenny Shriver got back the mother they love, a mother on whom they could
truly rely. Becky loves her children, and has made them a safe and happy home. Becky
says she owes her success to her own desire to change and to the determined interven-
tion made by Honea. Through Honea’s commitment, the Shriver children arc growing
up with a hopeful future, and the inter-generational chain of loss that could have been

set into motion by Becky’s alcoholism has been avoided.
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The Pickens Family. Back row: mom Judy, Andrea. Jiliian.
Middle row: Adrianna. Anthony, dad Marvin, Erin.
Bottom row: Lesley, Paul.

AHappy New Home

Most of the time, intervention on behalf of children in troubled families can be brief,
and the family can be reunited. This usually involves helping the children's parents to
do what needs to be done so that the children will live in a safe home. Sometimes,
however, this is not possible, because the parents arc unwilling or unable > make the

necessary changes.

In these situations, a new family needs to be found for the children. Often this is a
relative or friend of the child's family. Sometimes a new adoptive family is found.
Judy Sullivan-Pickens and Marvin Pickens recently adopted three children who had

been represented by OPA child advocates.
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Child Advocates Carry a Heavy Load

A guardian ad litem (GAL) is a person appointed by the court to act as an independent
advocate for a child's best interests. OPA staff GALs work in Anchorage, Fairbanks
and Juneau. Some are attorneys and some arc professionals from many other fields.
Staff GALs are assisted in many cases by volunteer Court Appointed Special Advo-
cates. Staff work together in teams to ensure the best possible representation of

Alaska's abused and neglected children.

The GAL has a key role in child protection proceedings. Unlike the other participants,
the GAL has no interest other than that of the child. The GAL's job is to ensure that
the child is protected (in the child's own home, if possible), that appropriate services
are provided to the child and the family, and that a timely permanent plan is imple-
mented for those children who cannot safely be reunited with their families. Often re-
ferred to as the "eyes and ears of the court," the GAL provides information and makes
recommendations to the court to enable the court to make the best possible decision.

The OPA child advocates carry such heavy caseloads that they are unable to do many
of the things that they are supposed to do for each child who is represented. A GAL
should be spending about 6 hours per month for a child client in a relatively straight-
forward case. These hours should be spent interacting with the child, and the child's
family, school, and other caregivers, and in communication with the courts and other
authorities involved in the case. [See the box on next page for further details.] OPA
child advocates, however, are able to spend only an average of one hourper month per
child, because each GAL represents about 140 children.

Children are being underserved. Even the dedication, experience, and mature judgment
for which OPA child advocates are known cannot allow them to make up the differ-
ence between what is needed and what can be done in the time available. What this
means is that each child faces greater risk: the child advocate may not be able to meet
with the teacher, or work as closely with the DFYS social worker, or monitor the
child's situation as well as should be done. In addition to the increased risk to children,
this ends up costing the state more money, because the right outcome is not always
achieved as efficiently as it otherwise would be.
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GAL Responsibilities for Each Child

Investigate each assigned case
& Meet with and interview the child as soon as possible
<+ Obtain and read relevant ~cords, including:
- DFYS file
- Medical, educational, mental health, and law enforcement records
- Court records
<« Interview adults important in the child's life, including:
- Family members/relatives/caregivers
- DFYS social workers
- Tribal representatives
- Other professionals (teachers, doctors, therapists, etc.)
Monitor and move each case through the child protection system
< Participate in creating the DFYS case plan
<+ Maintain contact with the child and child’s situation to:
- nurture relationship with child and observe changes in child over time
- develop knowledge of situation
- explain proceedings in terms that the child can understand
& Advocate for child to obtain appropriate care and services
- Consult with caregiver, teachers, and other providers as needed
- Protect the child's cultural needs
- Confirm that child’s relatives have been identified and located
- Maintain contact with tribal representatives
<+ Follow parents' progress in completing the case plan
- Maintain contact with child’s parents
- Consult with parents' service providers and DFYS
- Observe interaction between child and parents
Ensure that all relevant information is available to court
& Participate in court hearings and meetings related to case
« Inform court how the child is doing and identify barriers to permanency
& Complete reports to court as required
& Testify, call witnesses, question witnesses and make arguments
& Protect the interests of a child called as a witness
& Obtain legal advice/representation if needed
& Request court reviews or judicial intervention when needed
< [nform the court of the child’s wishes
Seek cooperative solutions to assist the child to find stability, safety, and love
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OPA Public Guardians Manage Overwhelming Caseloads

OPA's public guardians are responsible for managing the affairs of adults who have
been found by a court to be legally incapacitated, and who have no friends or family to
take care of them. Public guardians may be responsible for arranging for all the needs of
a client, including educational, legal, financial, housing, and physical and mental health-
related needs of their clients. Most of these clients suffer from chronic mental illness,
developmental disabilities or age-related dementia, such as Alzheimer's disease.

OPA public guardians arc juggling huge caseloads — caseloads that are more than two
times larger than the load recommended by the National Guardianship Association. A
comprehensive study of public and private guardianship in Alaska was completed in
September, 1998 by The McDowell Group (at the request of the Department of Admini-
stration). The analysts found that OPA public guardians are dedicated, respected, and
efficient, but that “the public guardian staff have unreasonable caseloads by any meas-
ure.” The analysts concluded that these unreasonable caseloads made il impossible for
OPA to meet its statutory commitments for complete guardian service.

There is an urgent need to remedy this situation. The graph below shows a comparison
based on an extrapolation from a legislative audit conducted some years ago.
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Legislature Saves Money:

In 1984, the Alaska Legislature created OPA to solve a persistent and expensive gov-
ernmental problem. The purpose of the agency was to provide effective and cost-
efficient legal reprcsen<ation for three different groups of indigent Alaskans: abused
and neglected children, adults who need guardians, and certain indigent criminal de-
fendants. The legislature moved this duty from the judicial branch to the Department

of Administration.

The legislative plan has worked even belter than could have been expected. From a
budgetary perspective, the use of OPA employees rather than private attorneys has
cut costs dramatically. From a consumer perspective, the quality of representation
available to OPA clients has been consistently

high. This is a marked improvement over the ear-
lier system, which involved using the appointed
services of a wide range of private providers,
whose cost and quality varied.

In every case. OPA is appointed to represent 1 cli-
ent by the Superior Court. This means that OPA
has no direct control of its caseload, or of the
cases to which il is assigned. Representation of
these clients is provided by OPA employees, paid
contractors, and unpaid volunteers.

Almost all of OPA's paid staff members are lo-
cated in the major population centers of Anehor-

age and Fairbanks. This provides cost-effective,

efficient representation in the locations where the

Unpaid CASA volunteers
are an important part of
the OPA team. Through
the efforts of these citizen
volunteers, thousands of
hours of time are donated
to protecting the welfare
of at-risk children, by
persons trained and su-
pervised by OPA staff.
24,000 hours were do-
nated by CASAs last year,
the equivalent of over 12
full time positions.

greatest number of cases arise. OPA contracts with attorneys and other professionals
in every other Superior Court location in Alaska. These contractors provide OPA

representation when they are appointed to cases by that court.

Because no contract system can anticipate every court appointment made under the
OPA statute, the office maintains a list of more than 100 attorneys throughout Alaska
who are willing to take cases at reduced hourly rates under maximum compensation

ceilings.
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A powerful voice in a child’s life.

CASAsfor Children supports JASA volunteers
and the abused and neglected children they

represent. CASAsfor Children providesfor
camp scholarships;
training ofvolunteers;
fundingfor recreational and
cultural activities;
volunteer recognition and support; and
supplemental educational opportunities
and emergency needs.

Please consider a donation
to helpfund these activities.
Yourfinancial support is needed
and much appreciated.

CASAs for Children

PO Box 242484

Anchorage, AK 99524-2484
Federal Tax ID: 92-0133200

It matters to children...

that someone stands up for them in court to
prevent further harm. Abused and neglected
children in Alaska need caring and
committed adults who are trained to
present their best interests in court.
Would you like to be one of those adults?
We need you.
Please call the Office of Public Advocacy
Alaska CASA Program, 269-3500, to find out
more about becoming a CASA volunteer.

Photography by Andrea Swcnsen. Publication ofthis brochure by
Graphic Arts students of King Career Center, Anchorage School
District. April 2000.
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W hatis CASA?

The Alaska CASA Program, organized
under the State of Alaska Office of Public
Advocacy, is part of a growing national coali—
tion that speaks up for children who have been
abused and neglected.

A CASA (Court Appointed Special
Advocate) is a trained community member
who is assigned to represent the best interests
of children who are involved in the court sys—
tem due to abuse or neglect. CASA volunteers
are carefully screened and complete 35 hours
of training prior to receiving a case. The CASA
provides the judge with carefully researched
information about the child's background
along with current first-hand observations
about the child's needs. This information helps
the court to make a sound decision about the
child's future.

In 1999, 180 CASAs contributed 24,000
hours volunteering their time to 633 abused and
neglected children in Alaska. On a national
level, there are over 42,400 CASAs who advo—
cated for more than 164,000 abused and neg—
lected children throughout all 50 states,
Washington, D.C. and the U.S. Virgin Islands.

*\@AS/&\,l\fo,mtfc ii facdghd'it voicefor the child in the couri-
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W hatis CAS/iSfor Children?

CASAs for Children is a non-profit organization dedicated to
the support, recognition and continuing education of Court
Appointed Special Advocates. CASAs for Children promotes public
awareness of the CASA Program and advocates on behalfof
abused and neglected children in Southcentral Alaska.

CASAs for Children (CFC) was formed in 1991 to provide sup—
port and recognition to the volunteer CASAs and services to the
abused and neglected children the CASAs represent. CASAs for
Children has a ten-member volunteer Board of Directors that
meets monthly and administers a $26,000 annual budget.

CFC raises money by means of corporate, individual and serv—
ice organization donations, an annual quilt auction, and sales of
CASA merchandise. The money raised is used to send children to summer camp
(48 children in 1999); monthly recreational activities, notebooks and tickets to
local activities for special outings with the children and their CASA; and other spe—
cial needs that may arise throughout the year.

CFC also provides support for volunteer training and recognition. Topics for
volunteer training sessions can range from fetal alcohol syndrome to investiga—
tions, negotiations, domestic violence and its impact on children, understanding
psychological evaluations, families and addictions, child sexual abuse, safety

issues during home visits, and teen substance
abuse-all issues that the CASAs deal with on
a daily basis when advocating for abused and
neglected children.

Your contribution to CFC, whether in the
form of purchasing t_ASA merchandise or by a
cash donation, is greatly appreciated. All

money received stays in Alaska for the benefit
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wchavceso inudiant-
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PASA Volunteer

of Alaskans. Please make your check payable to CASAs for Children.

JviilianiHitchcock-, Children 'sf ourt Master i

Your donation is tax deductible as allowed by law.
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Exhibit 1

H storic W aters of Alexander Archipelago

Graphic depiclion of closing lines drawn by Ihe Uniled Stales al the
1903 Boundary Tribunal to mark Ihe seaward limits of lhe inland waters
oflhe Archipelago. 56€ b Proceedings of the Alaskan Boundary Triturd,
S. Doc. No. 162,58Jh Congress, 2d Session (1903-04), PI. I, Argument
of lhe United Stales, pp. 15-16; I0L Vol. 4, PI. I, Counlercase of lhe

United Slates, pp. 31-32.

Territorial sea (3 nautical mites) and inland waters

‘Pcckels and enclaves" more than 3 naullcal miles from Ihe shoreline
of Ihe coast and of any islands comprising Ihe Alexander Archipelago
and behind the 1903 Alaska Boundary Tribunal closing lines.

Area of M ap Tenitorial sea extending 3 nautical miles seaward from lhe United Stales'
1903 Alaska Boundary Tribunal closing lines and more than 3 nautical
miles from any point on Ihe mainland or any of the islands.

Community or Settlement

This map is a graphic depiction only and
Isnot intended as a legal description.
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Prepared by the Department of Natural Resources, Division of Mining, Land & Water- Technical & Data Management Section  October, 1999






Technical & Data Management Section.

JURIDICAL BAYS

I NORTH SOUTHEAST
SOUTH SOUTHEAST

The area Is depicted ae one bay for Illustrative
purposes. ltmay comprise more than one bay.

Islands within the Indentation or
croating more than one mouth
under Convention Article 7(3).

i stratinofFgyroxdnate Lricica bay dicsirg lresar
keeedires. Dueo Iinitetiosofsale, such lirestret
meesure kssttenare reutical milleare rotdspictedl

The srallerLridial kays, SikaSound and GordbvaBay
are Heladhutrotothermisshighlichied Inthisgradhic.
Closirg Iresor eselires fartteeallajurtdcal bays
acro dpidal.

This tnsp Is a graphid depiction only1
and is nbtintended as Silegal description.



Gregory E. Maggs's Home Page

| of |

Gregory E. Maggs
Professor of Law, George Washington University Law School

Mailing Address: 720 20th Street, N.W., Washington, DC 20052
Campus Office Location: Old Main Building, 1922 F Street, N.W., rm. 406¢, Washington
DC 20052
Telephone, Fax, and Email: Tel. (202) 994-6031 / Fax. (202) 994-5654/
gmaggs@main.nlc.gwu.edu
Personal Information: resume, publications
Courses: Constitutional Law I (spring 2000 syllabus, exams, grading guides)
Contracts | (fall 2000 syllabus, exams, grading guides)
Contracts Il (spring 2000 syllabus, exams, grading guides)
Commercial Paper (fall 2000 syllabus, exams, grading guides, review videos)
No. 128, Original, Alaska v. United States: docket sheets

Updated November 6, 2000

httpyAvmv.law.gwu.edu/facweb/gmaggs

1/26 9:29 AM
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httpy/wiv.law.gwu.elu/facweh/ginaggs/rcsume.hur

GREGORY E. MAGGS ~ Resume

PRESENT EMPLOYMENT

The George Washington University Law School, Washington, D.C.
Professor of Law (2000-present); Associate Professor of Law (1993-2000)

Subjects taught: Commercial Paper-Payment System, Constitutional Law I,
Contracts | & Il

Distinguished Faculty Service Award (1997, 1998)

Special Master, U.S. Supreme Court No. 128, Orig., Alaska v. United States

EDUCATION:

Harvard Law School, J.D., magna cum laude, 1988
Harvard Law Review (Articles Office Co-Chair)

Harvard College, A.B., summa cum laude, 1985
Phi Beta Kappa, John Harvard Scholar
Concentration: Linguistics and Applied Mathematics

PREVIOUS EMPLOYMENT:

Consultant to the Office of Independent Counsel, In re; Madison Guaranty
Savings & Loan Ass'n (Hoi Kenneth W. Starr) (1998-2000)

Assistant Professor of Law, University of Texas School of Law, Austin, Texas
Subjects taught: Bankruptcy, Insurance Law, Payment Systems
(Fall 1991, 1992-1993)

Law clerk to Hon. Clarence Thomas, U.S. Supreme Court, Washington, D.C.
(1991-1992)

Private practice and research with Hon. Robert H. Bork, Washington, D.C.
(1990-1991)

Law clerk to Hon. Anthony M. Kennedy, U.S. Supreme Court, Washington, D.C.
(1989-1990)
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Law clerk to Hon. Joseph T. Sneed, U.S. Court of Appeals for the Ninth Circuit,
San Francisco, Calif. (1988-1989)

ADMITTED TO PRACTICE:

New York, District of Columbia, Massachusetts
MILITARY:

U.S. Army Reserve, Judge Advocate General's Corps (1990-present)
FOREIGN LANGUAGE STUDY:

German, Arabic, Spanish
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DOCKET SHEETS - NO. 128, ORIGINAL, ALASKA v. UNITED STATES

Below are two docket sheets for United States Supreme Court,
No. 128, Original. State of Alaska. Plaintiff v. United States of

America.

The first is a copy of the official docket sheet maintained by the
U.S. Supreme Court's Office of the Clerk. The second is a docket
sheet prepared by the Special Master for proceedings before him.

The Special Master will post selecteu -iocuments, including the
final (but unsigned) versions of all of his orders, in ".pdf' format.
To view and print these documents, you will need Adobe®
Acrobat® Reader,&.trade; which you may download for free at

www.adobe.com.

Gregory E. Maggs, Special Master

George Washington University Law School
720 20th Street, N.W.

Washington, DC 20052

Special Master's Home Page

Last upckted Dec. 20, 2000

COPY OF OFFICIAL DOCKET SHEET MAINTAINED BY THE U.S. SUPREME

COURT
FROM NOVEMBER 24, 1999 UNTIL OCTOBER 16, 2000.

ENTRY DATE PROCEEDING AND ORDERS PDF
1 Nov 24 1999 Motion for leave to file and bill of complaint

filed.
2 Jan 24 2000 Order extending time to file response to

motion for leave to file a bill of complaint
until February 28, 2000.

3 Feb 25 2000 Order further extending time to file response
to motion for leave to file a bill of complaint

| juntil March 29, 2000.
4 Mar 29 2000 Order further extending time to file response

hup:/Anvw.law.g\vu.edu/facweb/gimggV128orig'dockct.htn

1/26 9:29 AM
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10

12
13

14

15

Apr 12 2000
Apr 25 2000
Apr 25 2000
May 23 2000
Jun 92000
Aug 9 2000

Aug 25 2000

Sep 13 2000
Oct 10 2000

Oct 16 2000

Oct 16 2000

httpy/vwwiv.law.gtvu.edu/factveh/gmaggs/: 2SorigMockct.htm

to motion for leave to file a bill of complaint
until April 12,2000.

Brief for United States filed.
DISTRIBUTED. May 11, 2000 (Page 16)
Reply brief filed.

REDISTRIBUTED. June 8, 2000 (Page 4)

Motion for leave to file a bill of complaint is
granted. The United States is allowed 60
days within which to file an answer.

Order extending time to file answer to hill of
complaint until August 25, 2000.

Answer of United States to bill of complaint
‘filed.

DISTRIBUTED. October s, 2000 (page 4)
REDISTRIBUTED. October 13, 2000 (page
14)

It is ordered that Gregory E. Maggs, Esquire,
of Washington, D.C., is appointed Special
Master in this case.

'IT ISORDERED that Gregory E. Maggs,

Esquire, of Washington, D.C., be appointed
as Special Master in this case with authority
to fix the time and conditions for the filing
of additional pleadings and to direct
subsequent proceedings, and with authority
to summon witnesses, issue subpoenas, and
take such evidence as may be introduced and
Isuch as he may deem it necessary to call for.
The Special Master is directed to submit
such Reports as he may deem appropriate.
The compensation of the Special Master, the
allowances to him, the compensation paid to
his legal, technical, stenographic, and clerical
assistants, the cost of printing his Reports,
and all other proper expenses, including
travel expenses, shall be charged against and
be borne by the parties in such proportion as
the Court may hereafter direct.

1/26 9:29 AM
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DOCKET SHEET FOR PROCEEDINGS BEFORE THE SPECIAL MASTER
STARTING OCTOBER 25, 2000.

ENTRY DATE PROCEEDING AND ORDERS PDF

11 Oct 25 2000  Case Management Order No. 1 cmo- |.pdf
2 Nov 6 2000 Case Management Order No. 2 cmo-2 .pdf
3 Nov 10 2000  Case Management Order No. 3 cmo-3.pdf

Alaska's Unopposed Motion for Leave to
File an Amended Complaint, Amended
4 Dec 142000 Complaint, and Brief in Support of Motion

filed.
5 Dec 20 2000  Case Management Order No. 4 cmo-4.pdf
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Alaska Department of Law/Natural Resources

Updated December 15, 2000

Significant Natural Resources Cases

The following is a summary of many of the active subsistence,
statehood defense, and other significant lawsuits being handled
by the Natural Resources Section of the Alaska Department of

Law.

FEDERAL COURT CASES

Katie lohn v. U.S,

Stevens Village v. McVee and Rosier

Native Village of Ouinhagak v. United States
Peratrovich v. United Slates

Kluti Kaah v. Alaska

State v. Harrison
State of Alaska v. United States [Southeast Alaska marine watersl

8. Confederated Tribes & Bands of the Yakama Indian Nation, et. al v.
Baldrige

9. U.S. v. Washington

10. Alaslea v. United States and Bruce Babbitt

11. Hvak Mining Co. v. hl.S. IRS 24771

12. Harold Kalve v. Frank Rue

STATE COURT CASES

1. Kenaitze Indian Tribe v. State
2. Interior Airboat Ass'n v. State

/1S 10:21 AM
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4. Kashwitna Farms. Inc., Harry and Consnelo Wassink v. State

5. Kovukuk River Tribal Task Force v. Rue

6. C.Una Insurance Co. & Native Village of Mekorvuk. et al. v. Moses
7. Leuthe v. State of Alaska

8. Greenpeace, Inc. v. State
9. Greenpeace v. Alaska Dep't of Natural Resources

10. Greenpeace v. Alaska Dep't of Natural Resources
11. Cook Inlet Keepers v. State
12. Haida Corp. v. Patrick Galvin

13. Crivello v. State, CFEC
14. ICenai Peninsula Borough v. State, Dep't of Natural Resources

15. Alaska Trademark Shellfish, Zaugg, et al. v. ADF&.G, et al.

16. ICenai Peninsula Borough v. State. DNR

17. The Association of Village Council Presidents. Inc.. et al. v. State
18. Alaska Center for the Environment, et al. v. State of Alaska, DGC
19. Fallis, Walker v. ADF&.G

20.AHTNA 1Inc.jetal v. State

21. Kenneth H.. Manning v. State
22. Alaska Wildlife Alliance, et al. v. Alaska Board of Game, et al.

23. Fish and Wildlife Enforcement Actions

ADMINISTRATIVE PROCEEDINGS

1. In Re: Native Allotment Application of Donna Huff
2. In re: Native Allotment Application of Alfred Bayou
3. FPA Enforcement Actions

FE[?ERAL COURT CASES

1. Katie lohnv. U.S. (Ninth Cr\ No. 00-35121; our file no.
221-00-0474; state's attorney: Joanne Grace; plaintiffs' attorney:
Heather Kendall of NARF; U.S." attorneys: Dean Dunsmore and
Elizabeth AnrrPeterson). This is one of the jointly managed
ANILCA subsistence cases. These cases had been stayed until
October 1, 1999. The plaintiffs alleged that ANILCA requires the
federal government to manage fisheries in navigable waters of
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Alaska, and accordingly, that the Federal Subsistence Board
should take over management of the Copper River and authorize
a subsistence fishery at Bazulnetas.

Both the District Court and the Ninth Circuit Court of Appeals
agreed in part and held that the term "public lands" includes
navigable waters in which the United States has reserved water
rights. (Under the reserved water rights doctrine, when the
United States withdraws land and reserves it for a federal purpose
-- for example, a national park or wildlife refuge -- it also reserves
by implication water rights necessary to fulfill the purposes of the
reservation). The court remanded the case to the Departments of
Interior and Agriculture to identify those waters.

In January 1999, the Departments of Interior and Agriculture
published final regulations to assume management of subsistence
fisheries. The regulations cover subsistence activities on all waters
within or adjacent to the exterior boundaries of 34 identified
federal areas, including national parks, refuges, preserves,
monuments, wild and scenic rivers, and national forests
(excluding the marine waters of the Tongass and Chugach
National Forests). They also extend the Federal Subsistence
Board's management to some federal lands selected under the
Alaska Native Claims Settlement Act or the Alaska Statehood Act
until conveyed. In addition, the rules purport to confirm the
Secretaries' authority to restrict or eliminate hunting, fishing, and
trapping on state and private lands when these activities interfere
with the subsistence priority on the public lands. The rules
became final in October 1999, and the U.S. District Court
entered final judgment in the case on January 7, 2000, affirming
its earlier orders and dismissing any remaining claims without
prejudice. The statf filed an appeal to the Ninth Circuit Court of
Appeals on January 26, 2000. The court agreed to hear the
appeal en banc. Oral argument will be December 20, 2000.

Back to top ofypage

1/18 10:21 AM
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2. Stevens Village v. McVee and Rosier (United States District
Court No. A92-567-CV (HRH) (Judge Holland); our file no.
221-93-0123; state's attorney: Joanne Grace; plaintiffs' attorney:
Carol Daniel; U.S." attorneys: Bruce Landon and Dean
Dunsmore). This is one of the jointly managed ANILCA cases.

In 1992, plaintiffs filed suit against the Federal Subsistence Board
(FSB) and ADF&.G, alleging they are being denied their federal
subsistence priority within Game Management Unit 25(D)

West. Following denial of a TRO, the federal defendants moved
foravoluntary remand to the FSB. On remand, the FSB changed
its regulations to accommodate plaintiffs' requests for: an
extension of the season; provisions allowing a permittee to
designate another person to hunt on his or her behalf; and closing
federal public lands in GMU 25D West to hunting by non-local
residents. The parties filed cross-motions for summary judgment
on the only remaining issue: whether the FSB has authority to
regulate hunting on state-managed lands adjacent to federal lands
in GMU 25D West to protect subsistence uses on "public lands"
in GMU 25D West. Judge Holland has characterized this as the

"where 1" issue.

Judge Holland tentatively indicated in the stay order that the FSB
lacks authority off "public lands" because the Secretaries of
Interior and Agriculture did not grant such authority in the
regulations establishing the FSB. Judge Holland expressed no
opinion on the question of whether the Secretaries themselves
have that authority, but indicated that he would entertain further
briefing on the issue. Meanwhile, the Stevens Village plaintiffs
and others submitted a rulemaking petition to the Secretaries of
Agriculture and Interior, requesting that they extend the FSB's
authority to state and private lands. The parties agreed to stay
the case while the Secretaries considered the petition.

In January 1999, the Departments of Interior and Agriculture
published final regulations that purport to confirm the Secretaries
authority to restrict or eliminate hunting, fishing, and trapping on

4 of 27 1/18 10:21 AM


http://www.law.state.ak.us/naturalresources/significantcascs.html

Summary of Active Lawsuits, Natural Resources Section, Alaska Department of Law http://www.law.staie.ak.us/naturalresources/significantcases.ntml

50f27

state and private lands when these activities interfere with the
subsistence priority on the public lands. The regulations became
effective on October 1, 1999. To date, the secretaries have not
attempted to restrict or eliminate moose hunting on state or
private lands in GMU 25D West.

On December 16, 1999, the parties stipulated to dismissal of the
case without prejudice. An order approving the stipulation was
entered on January 3, 2000. The parties are now litigating
attorney fees and costs.

Back to top of page

Native Village of Ouinhagak v. United States (United States
District Court No. A93-023-CV (HRH) (Judge Holland); Ninth
Cir. No. 93-35496; our file no. 221-93-0041; state's attorney:
Joanne Grace; plaintiffs' attorneys: Carol Daniel, John Starkey
(AVCP); U.S." Attorney: Dean Dunsmore). This is one of the
jointly managed ANILCA cases.

The plaintiffs (the villages of Quinhagak and Goodnews Bay, the
AVCP, and individual Yup'ik Natives) seek declaratory and
injunctive relief allowing the harvest of rainbow trout from the
Kanektok and Goodnews Rivers for subsistence. The plaintiffs
claim that navigable rivers are "public lands" for purposes of
ANILCA.that the state has no subsistence jurisdiction over the
waters of the Kanektok and Goodnews River systems, and that
the federal government has the authority to regulate non-public
lands and waters owned by the state when necessaiy to provide
for subsistence uses. In September of 1994, the Ninth Circuit
reversed Judge Holland's order denying the plaintiffs' motion for
preliminary injunction. On remand, the court entered an order
prohibiting tHe*state and federal defendants from enforcing
regulatory prohibitions on the subsistence harvest of rainbow
trout while the case is pending. The plaintiffs were awarded

1/18 10:21 AM
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partial attorneys fees incurred in connection with the motion for
preliminary injunction and appeal.

The regulations extending the federal subsistence program to
certain navigable waters became final in October 1999. The
federal district court entered final judgment in the case on
January 10, 2000, affirming its earlier orders and dismissing the
remaining claims without prejudice. The parties now are
litigating the issue of attorneys fees.

Back to top of page

Peratrovich v. United States (United States District Court No.
A92-734-CV (HRH) (Judge Holland); our file no. 221-93-0340;
state's attorney: Joanne Grace; plaintiffs' attorneys: Thomas
Luebben and Richard Young of Albuquerque, New Mexico; U.S.'
attorney: Dean Dunsmore). This is one of the jointly managed
ANI| CA cases. The case has been staved while the United States
Supreme Court hears Alaska v. United States, Orig. 128, which
involves an issue similar to that raised in Peratrovich.

In an amended complaint filed on October 24, 1996, plaintiffs
seek declaratory and injunctive relief requiring the Federal
Subsistence Board (FSB) to issue a collective permit allowing the
harvest of up to 366,000 pounds of herring roe on kelp (1000
pounds per individual for 366 applicants) from the marine waters
of southeast Alaska as "customary trade." (The state "customary
trade" regulation allows sale of up to 32 pounds of herring roe on
kelp by an individual, and up to 158 pounds per household.) The
FSB has taken the position that it lacks jurisdiction over the
navigable waters where the harvest would occur.

Plaintiffs contend primarily that (1) the United States owns the
submerged lands within the Tongass National Forest as a result of
a prestatehood withdrawal, and (2) that the waters in question
are "public lands" within the meaning of ANILCA. on a reserved

http.-//www.law.s1ate.ak.us/naturalresources/signifieanteases.html
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water rights theory.

Back to top of page

Kluti Kaah v. Alaska (United States District Court No.
A90-004-CV (HRH) (Judge Holland); our file no. 221-90-0433;
state's attorney: Joanne Grace; plaintiffs attorneys: Heather
Kendall of the Native American Rights Fund (NARF) and Mike
Walleri of Tanana Chiefs' Conference (TCC); U.S." attorney:
Dean Dunsmore). This is one of the jointly managed ANILCA

Cases.

Plaintiffs and intervenors initially challenged state and federal
regulations governing subsistence hunting of caribou in the
Copper River basin. Plaintiffs claimed, among other things, that
the federal regulations impermissibly fail to cover caribou located
on state lands. This case has been consolidated with Arctic
Regional Council v. United States. Kluti-Kaah filed an amended
complaint which does not include any claims against the state.
The court granted an unopposed motion by the federal
government to dismiss TCC's claims against it, and the court
dismissed all of TCC's claims against the state following an
unopposed motion by the state.

On December 16, 1999, the parties stipulated to dismissal of the
case without prejudice. An order approving the stipulation was
entered on January 3, 2000. That parties are now litigating

attorney fees.
/

Back to top of page

State v. Harrison (United States District Court No. A94-464-CV

1/18 10:21 AM
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(HRH) (Judge Holland); our file no. 221-95-0270; state’s
attorneys: John Baker and Robert Nauheim; private defendants'
attorney: none, two successive attorneys withdrew). This action
involves the state's assertion of a right-of-way for the Chickaloon
River Road across the Native allotment owned by members of the
Harrison family, who claim that the allotment constitutes
sovereign Indian country. The Harrisons have relied on
Chickaloon's inclusion on the 1993 BIA list of tribes to claim
immunity from Alaska law, including charges of obstructing
lawful public use of the Chickaloon River Road. The United
States moved to dismiss the state's original complaint, initially
arguing that the Quiet Title Act, 28 U.S.C. § 2409a, forbids any
judicial inquiry into the validity of the state's right-of-way to the
extent that "trust or restricted Indian land" is implicated. We
amended our complaint to seek a title adjudication under 25
U.S.C. §357, the federal condemnation statute. The Harrisons
cross-claimed, alleging that the United States breached its trust
obligation to the Harrisons as Natives by not defending the
Harrisons' alleged ownership of the road.

In Februaiy 1997, Judge Holland dismissed the Harrisons'
cross-claims against the United States and in May 1998, the court
dismissed the Harrisons' counterclaims against the state. In
October 1998, Judge Holland issued an order granting the state
partial summary judgment on the state's claim of title to the

road. On July 23, 1999, Judge Holland granted the state’s further
motion for summary judgment, ruling that only a 1.75-acre
portion of the road, which had been realigned, had been “taken.”
The court also ruled that the value of the taken portion did not
exceed the state’s $3,000 offer of judgment. On August 24,

1999, the court entered final judgment in favor of the state. The
Harrisons appealed 40 the Ninth Circuit Court of Appeals,
submitting a form "brief." After delays caused by motion practice
to determine the status of the United States (with the court
ruling the U.S. is no longer a party to the case), the state’s brief
was filed on Jrtfte 29, 2000. On September 6, 2000 tu? court
issued an order allowing the parties 10 days to submit, reasons
why oral argument should be held, an indication that the court is
inclined to decide the case on the briefs. Although the Harrisons

1/18 10:21 AM
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did respond to the order, the court has not ruled on the request.

Back to top of page

7. State of Alaska v. United States [Southeast Alaska marine waters]
(United States Supreme Court, No. 128, Original; our file nos:
221-99-050.2,221-99-791; state’s attorneys: Joanne Grace and
Laura Bottger, with outside counsel John Roberts, Jonathan
Franklin, and Tom ICoester; United States’attorneys: Jeff
Minear, Mike Reed, and Bruce Landon).

The state filed a complaint against the federal government,
claiming title to the lands underlying marine waters in Southeast
Alaska, together with a motion requesting leave of the United
States Supreme Court to file its case as an original action, in
November of 1999. The suit was prompted by the Park Service's
closure of commercial fishing in Glacier Bay National Park but
extends to other areas of Southeast as well.

The action is based on the Submerged Lands Act and the equal
footing doctrine, which grant states entering the Union title to
the submerged lands within their boundaries as well as the lands
underlying inland waters, including any historic waters. The
strte’s complaint asserts the state's claim to all lands underlying
marine waters in Southeast Alaska in three counts encompassing
the submerged lands in Glacier Bay National Park, the Tongass
National Forest, and jurisdictional "doughnut holes" more than
three miles from the mainland or any islands within Southeast
Alaska’s inside passage.

The state filed its case as an "original action" that originates in the
U.S. Supreme Court, rather than working its way through the
lower courts "W hile the Supreme Court has jurisdiction over cases
between a state and the federal government, it can decline the
state’s request that it take the case. The Court has appointed
George Washington University Law Professor Gregory Maggs to

9of27 1/18 10:21 AM
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act as special master.

Back to top of page

Confederated Tribes <<Bands of the Yakama Indian Nation, et. al
v. Malcolm Baldrige (U.S. District Court for the District of
Washington; state's attorney: Mike Stanley). This case has been
resolved by a long term agreement in the Pacific Salmon Treaty.
However, the court retains jurisdiction over the controversy.

Back to top of page

U.S. v. Washington (U.S. District Court for the Western District
of Washington. In U.S. v. Washington. 384 F. Supp. 312 (W.D.
Wash. 1974), affd, 520 F.2d 676 (9th Cir. 1975), Judge Boldt
held that certain northwest Indian Tribes have a treaty fishing
right to harvest 50 percent of the harvestable fish passing through
recognized tribal fishing grounds. Under the continuing
jurisdiction of the federal court, the northwest tribes now seek a
ruling that their treaty rights include salmon caught in southeast
Alaska that would otherwise return to tribal fishing grounds. The
parties have filed a stipulation to stay the case for 10 years as a
result of the 1999 amendments to the Pacific Salmon Treaty
recently agreed upon by the United States and Canada.

/
Back to top of page

Alaska v. United States and Bruce Babbitt [RS 2477] (U.S.
District Court No. F97-0009-CV (Judge Singleton); our file no.

1/18 10:21 AM



Summary of Active Lawsuits, Natural Resources Section. Alaska Department of Law

I'tof27

11.

12.

221-97-0574; state's attorneys: Rob Nauheim and Laura Bottger;
U.S.lattorney: Bruce Landon). On March 26, 1997, the state
filed a quiet title action in federal court seeking to adjudicate an
R.S. 2477 route on the Harrison Creek-Portage Creek Trail. The
state has obtained entry of default against the mining claimants
with claims located on the trail. The remaining parties are
engaged in settlement discussions and the case has been stayed.
The state recently dismissed its claim against a remaining
defendant, and the state and the United States have now settled
the case, recognizing a 60 foot right-of-way in the state.

Back to top of page

Hvak Mining Co. v. U.S. [RS 2477] (U.S. District Ct. No.
A96-0478-CV (HRH); our file no. 221-97-0707; state's attorney:
Elizabeth Barry; plaintiffs attorney: Mary Nordale; U.S.
attorney: Bruce Landon). Hyak Mining Co. sued the United
States to quiet title to the Jualin Mine Road in Berner's Bay in
southeast Alaska. The state isnot a party to the action but state
participation will be required to enable the parties to settle the
case. Settlement discussions are progressing and the state has
given the required 180-day notice of intent to sue to allow
Intervention in the case. Details regarding the means and
methods of survey remain to be resolved between the parties.

Back to top of page

Harold ICalve v. Frank Rue, Commissioner of Fish and Game,
William Daley*.U.S. Secty of Commerce, Steve Pennoyer (U.S.
District Court, District of Alaska, No. A99-0004 (Judge
Singleton) and State of Alaska v. Harold ICalve. Alaska Court of
Appeals No. A-07394; our file nos. 221-99-0408, 221-00-0016,

httpi/fwww.law.statc.ak.us/aturalrcsourcesi'significantcascs.html
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and 221-99-0533; state’s attorneys: Rob Nauheim and Lance
Nelson; U.S.lattorneys: Lauren Smoker and Rick Monikowski;
Kalve’s attorney: Jim Brennan.) In 1998 Harold Kalve, an IFQ
holder, was charged in state district court with fishing for
sablefish in state waters (Resurrection Bay) after a state closure.
Kalve asked the Seward District Court to continue or dismiss the
criminal matter based on the suit he filed in U.S. District Court
claiming that federal law and the federal Individual Fishing Quota
(IFQ) program preempt the state from closing state waters when
the federal waters are open. In June 1999, Magistrate Peck
dismissed the state criminal case. He based his decision on the
federal paramountcy doctrine - an issue that both parties agree
does not apply here. The state appealed to the Alaska Court of
Appeals to decide the merits of Kalve's preemption claim and
whether to reinstate the criminal charge. On September 29,
2000, the Court of Appeals issued a decision reversing the
District Court and reinstating the charges against Kalve. The
court held that federal regulations did not preempt state
regulations in state waters because federal regulations
acknowledged the validity of state regulations. Kalve petitioned
the Alaska Supreme Court for a hearing. The petition was
recently denied.

In the federal court case, U.S. District Judge Singleton issued a
favorable decision dismissing Kalve's case against ADF&.G
Commissioner Frank Rue on the basis that the 11th Amendment
does not permit Kalve to sue the state in federal court. Judge
Singleton stated that the 11th Amendment issue was a close one,
and that his decision turned on an interpretation of ldaho v.
Coeur d'Alene Tribe of Idaho. 521 U.S. 261. In Coeur d'Alene
the Supreme Court acknowledged the continuing validity of the
Ex parte Young exception but found where a suit involves a
particular interest affecting the state's sovereignty, the Ex parte
Young exception does not apply and the suit is barred by the 11th
Amendment. Judge Singleton held that Kalve's lawsuit
"implicates tFfifstate's control of its fish and wildlife resources as
well as similar sovereignty concerns” and that the Young
exception should not apply. He further found that "Kalve's suit
seeks to divest the state of all regulatory power over certain of the

http://lwww.law.statc.ak.us/naturalresources/significantcases,him|
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State of Alaska's waters." Kalve amended his complaint to name
the individual members of the Board of Fisheries, but after the
adverse ruling in state court has agreed to stipulate to their

dismissal.

Back to top of page

STATE COURT CASES

Kenaitze Indian Tribe v. State (Alaska Superior Court No.
3AN-91-4569 Civ. (Anchorage, Judge Hensley); our file no.
223-91-0528; attorney for state: Steve White; attorney for
plaintiffs; Carol Daniel). The Kenaitze tribe filed suit to
challenge the Cook. Inlet subsistence fishing regulations, and
amended their complaint to challenge the constitutionality of the
1992 subsistence law. Other Native groups from Ninilchik,
Eklutna and ICnik intervened.

Judge Fabe granted summary judgment invalidating the
nonsubsistence area provision of the 1992 law on the grounds
that it violates the equal access provisions of the state
constitution. In 1995 the Alaska Supreme Court reversed,
holding that the nonsubsistence area provision is valid. However,
the court found unconstitutional another provision of the 1992
subsistence law that makes the proximity of an individual's
domicile a factor at the Tier Il level. Regulations have been
adopted to reinstate the nonsubsistence areas.

The Kena,v  challenge to the findings of the Joint Boards that
resulted fn the establishment of the Anchorage/MatSu/ Kenai
Peninsula nonsubsistence area remains to be decided. The parties
moved the com:t to stay proceedings on that claim in order to
allow the Alaska legislature and Congress to take actions which
would moot the case. As the legislature did not take those actions
the briefing schedule has been reactivated. The tribes filed a

http://www.law.statc.ak.us/naturalresources/significantcascs.ntml
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motion for summary judgment, the state filed an opposition, and
the plaintiffs reply is due December 18, 2000.

Back to top of page

Interior Airboat Ass'n v. State (Fairbanks Superior Court No.
4FA-96-1494 Civ. (Judge Beistline); our file no. 221-97-0004;
state's attorney: Kevin Saxby; Interior Airboat attorney: Lynn
Levengood). The Airboaters sought to invalidate a regulation
which prohibits the use of airboats for moose hunting near
Nenana and another which limits aircraft use for hunting along
part of the Noatak River. After briefing and oral argument, the
court entered summary judgment in the state's favor, upholding
the regulations. The Airboaters appealed the decision to the
Alaska Supreme Court, and briefing and argument have been
completed. We await the opinion.

Back to top of page

Kachemak Bay Conservation Society, et al. v. State, DNR (Alaska
Superior Court No. 3AN-96-7609 Civ. (Anchorage, Judge
Murphy); our file no. 221-98-0109; Intervenor-Appellee Alaska
Mental Health Trust's attorney: Henry Wilson; Appellee
Department of Natural Resources' attorneys: Lawrence Ostrovsky
and Jeffrey Landry; Jntervenor-Appellees' (Marathon Oil Co. and
Union Oil Co. of California, Forcenergy, Inc., CIRI, Anadarko
Corp.) attorneys: Susan Reeves and Tom Arnodio, Rubini and
Reeves; Appellants' attorney: Patrick Lavin, Truces for Alaska).
Kachemak Bay.Conservation Society, et. al., appealed the
administrative decision of DNR's Division of Oil and Gas that Qil
and Gas Lease Sale 85-A was in the best interests of the state.
The Alaska Mental Health Trust intervened in the litigation
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because the Trust owns several of the parcels that were leased in
the sale, and the Alaska Mental Health Trust Land Office had
determined that the lease sale was in the best interests of the
Trust, as separate from the best interests of the state as a whole.
In a decision dated August 11, 2000, the Alaska Supreme Court
found that Kachemak Bay Conservation Society's challenge failed
in all respects, and affirmed.

Back to top of page

Kashwitna Farms. Inc.. Harry and Consuelo Wassink v. State,
consolidated with Hawkins v. Wassink (Alaska Superior Court
No. 3AN-88-56 Civ. (Anchorage, Judge Joannides); our file no.
221-88-0853; Kashwitna Farms/Wassink's attorney: Joe
Josephson; state's attorneys: Kevin Saxby and Rob Nauheim).
These consolidated cases arise out of the Pt. MacKenzie
Agricultural Project. The Wassinks acquired a daiiy parcel and
borrowed money from the Alaska Agricultural Revolving Loan
Fund to develop it. When they failed to meet contractual
development requirements, DNR sued them to terminate the land
sale contract (Hawkins). When they defaulted on repayment of
their loans, as the state was preparing to take collection action
against them, they sued the state under various lender liability
theories including misrepresentation, breach of fiduciary duty,
and breach of the duty of good faith and fair dealings (Kashwitna
Farms). The state countersued to collect the defaulted debt. In
the Hawkins contract termination action, the superior court has
twice granted the stMite summary judgment and the Alaska
Supreme Court has'twice reversed it, indicating that the Wassinks
are entitled to a trial on their defenses that the contract should
not be terminated under waiver, estoppel and contract frustration
theories. The”court has dismissed nearly all of the claims against
the state with the affirmative defenses in Hawkins and the breach
of duty of good faith and fair dealings and related issues in
Kashwitna Farms remaining to be resolved. Recent efforts to
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settle have been unsuccessful. Trial should be scheduled within
the next several months.

Back to top of page

5. Kovukuk River Tribal Task Force v. Rue (Alaska Superior Court
No. 4FA-99-561 and 4FA-00-777 (Fairbanks, Judge Greene); our
file nos. 221-99-0630 and 221-00-0677; Koyukuk Tribal Task
Force’s attorney: Michael Walleri; state’s attorney: Kevin
Saxby). The seven village councils of the Koyukuk drainage heave
sued to obtain injunctive relief, requiring the Board of Game to
make further findings as to the harvestable surplus and amounts
reasonably necessary to provide for subsistence uses of moose, to
eliminate or restrict nonsubsistence uses of moose in the area, and
to require the department to implement an emergency closure of
nonsubsistence uses until the desired regulatory scheme is in
place. The trial court granted the state summary judgment
because the tribal task force failed to exhaust administrative
remedies. Following the Spring Board of Game meeting, at which
Koyukuk moose issues were decided, the Tribal Task Force has
filed a new, nearly identical, complaint. Summary judgment
briefing is now being done.

Back to top of page

/
6.  Cigna Insurance Co. & Native Village of Mekoryuk, et al. v.

Moses, (Alaska Supreme Court No. S-08908/08918; state's
attorney: Judy Rabinowitz; appellants' attorneys: Mark Figura &
Tom Batchelor; appellee's attorney: Erling Johansen). This case
is before the Alaska Supreme Court on interlocutory petitions for
review of a superior court decision that the Native Village of
Mekoryuk is not validly recognized as a tribal government. The
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superior court reversed and remanded the Alaska Workers
Compensation Board's determination that it lacked subject matter
jurisdiction over a widow's workers compensation claims against
the Native Village of Mekoryuk and its commercial enterprise
because of the tribe's sovereign immunity from suit which had not
been waived. The state filed an amicus brief in support of the
petitions for review urging that the court clarify the state law on
the status of federally recognized tribes in Alaska. The petitions
were granted and briefing was completed. However, the parties
reached a settlement and the appeal was dismissed.

Back to top of page

7. Leuthe v. State of Alaska (Alaska Supreme Court No. S-09343;
Alaska Superior Court No. 3HO-98-62 Civ. (Judge Brown); our
file no. 221-99-0173; state's attorney: John Baker; plaintiffs
attorney: C. Michael Hough). Plaintiff alleges he was wrongfully
denied a Cook Inlet driC gill net entiy permit for commercial
fishing of salmon. Plaintiff argues that his application was three
years late due to "misadvice" by a state employee and therefore his
application should be accepted. The state's position is that he
was given good advice, not "misadvice", namely that he doesn't
have enough points to qualify for a permit. The permit was,
therefore, rightfully denied. Leuthe filed an opening briefand the
state filed its opposition. On August 20, 1999, the superior court
issued @a memorandum decision upholding the CFEC, without
waiting for Leuthe to file his reply brief. Leuthe appealed to the
Alaska Supreme Coprt, and briefing was completed on August 30,
2000. As Leuthe did not request oral argument, the case is
awaiting decision.

Back to top of page
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8.

10.

Greenpeace. Inc. v. State (Anchorage Superior Court. No.
3AN-99-3350 Civ. (Judge Reese); our file no. 223-99-0408;
state's attorneys: Lisa Weissler, Larry Ostrovsky, Mike Barnhill;
Greenpeace's attorney: Nancy Wainwright; Intervenor BP's
attorney: Jeff Feldman). Greenpeace filed an administrative
appeal of the state's coastal program consistency determination
for BP Exploration's Northstar Project. BP was granted
intervenor status in the litigation. Briefing is complete, and oral
argument was held September 7, 2000. A decision is pending.

Back to top of pae

Greenpeace v. Alaska Dep't of Natural Resources (Anchorage
Superior Court No. 3AN-00-3648 Civ., our file no. 221-00-0613;
state's attorney: Rob Nauheim; Greenpeace attorney Nancy
Wainwright). Greenpeace has appealed the Department of
Natural Resources' decision to lift an automatic stay of the
department's decision to issue a temporary water use permit for
water used on the Northstar oil development project. Briefing
will begin in December 2000.

Back to top of page

Greenpeace v. Alaska Dep't of Natural Resources (Anchorage
Superior Court No. 3AN-00-3415; our file no. 221-99-0860;
state's attorney: RoJ} Nauheim and Larry Ostrovsky;
Greenpeace's attorn'ey Nancy Wainwright. In October and
November, 2000, superior court judge, pro tern, Sigurd Murpny
remanded two water permits to the Department of Natural
Resources for additional review. The permits had been issued to
BP (Alaska) Exploration (BPXA) for oil development at the
Northstar field. Judge Murphy ruled that the department must
provide Greenpeace an opportunity for an administrative appeal

hitp/Aww law statc.ak.us/naluralrcsources/significantcascs.html
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11.

12.

of the department's decisions on several legal issues related to a
certificate of appropriation for oil development at Northstar.
Judge Murphy also ruled that the department's issuance of a
temporary water use permit to BPXA was not permissible without
conducting public notice of the decision to issue the permit or
conducting a review of the application under AS 46.15.080. The

matter is now before the agency.

Back to top of page

Cook Inlet Keepers v. State of Alaska Office of Management and
Budget. Div. of Governmental Coordination (Superior Court. No.
3AN 99-3482 Civ. (Judge Card); our file no. 223-00-0140; state's
attorney: Lisa Weissler; appellant's attorney: Trustees for
Alaska). Cook Inlet Keepers appealed the state's final coastal
program consistency determination concurring with Forcenergy's
certification that installation of an exploration drilling platform in
Cook Inlet is consistent with the coastal program. The superior
court ruled in favor of the state. Trustees have appealed to the
Alaska Supreme Court. Appellant's briefis due December 22,

2000.

Back to top of page

Haida Corp. v. Patrick Galvin. Director. Division of
Governmental Coordination. Office of Management and Budget.
Office of the Governor. State of Alaska (Superior Court. No. 3AN
99-3455 Civ. (Judge Souter); our file no. 223-00-0052; state's
attorney: Lisa Weissler; appellant's attorney: Cynthia Pickering
Christianson). Haida Corporation appealed the state's final
consistency determination that imposed stipulations on Haida's
proposed hydroelectric project in Southeast Alaska. Haida
objects to two of the stipulations, one related to screen size and
the other to instream flow requirements. Haida has requested a
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stay of the appeal pending issuance of the FERC license. The
FERC license issued October 24, 2000. Haide is requesting
another stay pending issuance and agency administrative appeals
of state permits.

Back to top of page

13.  Crivello v. State. CFEC (Kenai Superior Court No. 3HO-99-159
Civ. (Judge Brown), our file no. 221-00-0144; state's attorney:
John Baker; appellant's attorney: C. Michael Hough). In this
Rule 601 Administrative Appeal, Crivello claims the CFEC erred
in denying him a limited entry permit for the Bristol Bay drift gill
net salmon fisheiy. The appellant alleges that the CFEC
improperly measured his "income dependence” on the fishery, and
denied him due process by ruling, on reconsideration, to grant a
third hearing on his claims. On August 21, 2000, the Superior
Court affirmed the Commission’s decision in all respects. On
September 18, Crivello appealed to the Alaska Supreme Court.
The briefing schedule is pending.

Back to top of page

14, Kenai Peninsula Borough v. State. Dep't of Natural Resources
(Superior Court No. 3ICN-00-30 Civ. (Judge Neville); our file no.
221-00-0444; state's attorney: Rob Nauheim; borough attorney:
Holly Montague). Yhe Kenai Borough challenges the state's
reporting of the Quartz Creek Trail to the state legislature as a
qualifying RS 2477 route under AS 19.30.400(b). The parties
are engaged “settlement discussions and have moved the court
for a stay until December 2000.

Back to top of page
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15.

16.

Alaska Trademark Shellfish. Zaugg, et al. v. ADF&G,
Commissioner Rue, and various ADF&.G employees (Alaska
Superior Court No. IKE-00-2 11 Civ. (Judge Thompson); our file
no. 223-01-0122; state's attorneys: Shannon O'Fallon and Steve
White; appellants' attorneys: Bruce Weyhrauch and Clifford
Smith). ATS sued for injunctive relief and damages over the
Department of Fish and Game's alleged refusal to issue a decision
on pending aquatic farm operating permits to geoduck farmers.
Given the complicated nature of the issues involved with
permitting aquatic farms in areas where there were large
quantities of wild geoduck clams, ADF&G wanted to promulgate
regulations before acting on the permits. ATS and the state
reached an agreement for a date certain for issuing a decision
which halted the original action. The department developed
principles for issuing permits and drafted permits for the
applicants to sign, but the aquatic farmers were not walling to
abide by the permit conditions, leaving the Commissioner no
choice but to deny the applications. ATS and five other
applicants appealed to the superior court and the cases were
consolidated. The issues on appeal are (1) how the department
interprets the statute regarding conflicting uses at a proposed
farm site; and (2) whether the department is correct that the law
does not allow a farmer to harvest and sell wild resources off a
farm site prior to engaging in any farming activity. ATS has filed
its brief and the state is awaiting the other appellants' brief, before
filing its response brief. In meantime, the promulgation of

regulations is proceeding.

Back to top of page /

Kenai Peninsula Borough v. State, DNR (Alaska Superior Court
No. 3ICN-00-257 Civ. (Judge Neville, pro tern); our file no:
221-00-0645; state’s attorney: John Baker; ICPB’s attorney:
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Collette Thompson). The Kenai Peninsula Borough, at the
direction of newly-elected Borough Mayor Dale Bagley, filed an
administrative appeal of the final Kenai Area Plan. The plan was
prepared by DNR through an exhaustive 10-year planning process
in which KPB participated actively. ICPB asserts among its
numerous points on appeal: that classifications under the plan
threaten vested Borough selection rights under Title 29; that the
DNR did not allow KPB sufficient participation in the planning
process; that DNR classified land arbitrarily and capriciously,
without adequate factual support; and that DNR was under a
duty to provide selections of similar value to those KPB was
forced to relinquish as a result of the Mental Health Trust land
litigation. On June 30, 2000 the parties reached a settlement and
signed a stipulation for dismissal of the case with prejudice. In
return for the dismissal of KPB’s claims, the state will expedite
processing of KPB’s remaining selections and facilitate the
reclassification of certain lands currently managed by DOT under
Interagency Land Management Agreements. DNR will also allow
ICPB a “first right of refusal” to select lands, if any, that become
available due to reclassification within 10 years from the date of

settlement.

Back to top of page

17.  The Association of Village Council Presidents, Inc., et al. v. State
of Alaska, Division of Governmental Coordination (Bethel
Superior Court No. 4BE-00-263 Civ. (Judge Curda); our file no.
223-01-0153; state's attorney: Lisa Weissler; appellant's
attorney: Scott Jay Sidell). AVCP appealed the state's coastal
program consistency determination for the U.S. Postal Service's
proposal to deliver mail via Hovercraft in the Yukon-Kuskokwim,
The record was due December 11, 2000.

Back to top of page

18. Alaska Center for the Environment, et al. v. State of Alaska,
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Division of Governmental Coordination (Anchorage Superior
Court No. 3AN-00-3737 Civ. (Judge Tan); our file no.
223-01-0146; state's attorneys: Lisa W eissler, representing DGC
and Jim Cantor, representing DOT, AJA; appellant's attorney;
Trustees for Alaska). ACE appealed the state's coastal program
consistency determination for the Corps of Engineers' ten-year
wetland fill permit to be issued to the Anchorage International
Airport. The record isdue December 25, 2000.

Back to top of page

Fallis, Walkerv.ADF&G (1JU-00-551 Civ. (Judge W eeks); our
file no. 223-00-0341; state's attorney: Shannon O'Fallon;
plaintiffs' attorney: Robert Reges). Plaintiffs filed suit for
injunctive reliefand damages after ADF&.G found the expansion
of their trailer park project inconsistent with the ACMP.
Plaintiffs needed a stream crossing perm it to cross an anadromous
stream, which iswhat triggered ACMP review. The catalogued
stream is alleged to be an artificially dug drainage ditch that over
time has attracted rearing juvenile coho salmon. Plaintiffs
challenged ADF&G's authority to regulate an artificial stream,
and on partial summary judgment, Judge W eeks agreed, though
he found there were material facts as to whether this stream was
artificial or natural. The Judge also found there were open
gquestions regarding how the stream had been catalogued and how
itwas mapped. The outstanding claims are inverse
condemnation, trespass, and interference with prospective
business relations. The claimed damages are approximately
$850,000 in lost profits. The case is set for trial in September
2001, but the parties are working toward a mutually agreeable

resolution of the case.

Back to top of page

AFITNA. Inc.. et al. v. State, (Alaska Superior Court No.
3PA-00-916 Civ. (Judge Beverly Cutler) our file no. 221-01-0195,
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21.

22.

state’s attorneys, Kevin Saxby and Lance Nelson; AHTNA, et al,,
attorneys, Patrick Anderson and James Brennan). AHTNA, et al,,
are suing to invalidate regulations which authorize the hunting of
the Copper River Bison Herd, under the theory that the

regulations cause trespass on Native Corp. lands in the area. The
court denied preliminary injunctive relief; and a motion to dismiss

filed by the state is now pending.

Back to top of page

Kenneth H.. Manning v. State (Alaska Superior Court No.
3AN-00-8814 Civ. (Judge Sen Tan); our file nos. 221-01-0056
and 221-01-0235; state's attorney, Kevin Saxby; Ken Manning,
pro se). Suit challenging Tier Il hunting permit application
scoring process and seeking to halt Nelchina Caribou Herd hunt
until re-scoring iscomplete. Arguments are that the scoring
decisions unconstitutionally take place of residence into account.
The superior court denied preliminary injunctive relief, and the
plaintiff immediately appealed to the state supreme court. After
the appeal was dismissed because no final judgment had yet been
entered by the trial court, litigation has again focused at the
superior court level. A trial setting conference was held on

December 7.

Back to top of page

Alaska Wildlife Alliance, et al. v. Alaska Board of Game, et al.
(Alaska Superior Court No. 3AN-00-12369 Civ.; (Judge Pete~
Michalski); state's attorneys: Kevin Saxby and Sabrina
Fernandez; plaintiffs' attorney: Tom Meacham). Alaska W ildlife
Alliance, et aL-have sued seeking declaratory reliefand orders
requiring that the Board of Game be disbanded, that its powers
be vested in the commissioner of the Department of Fish and

Game, and that the Board then be reconstituted to include
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nonconsumptive use advocates. They claim that the Board
historically and currently represents only hunting, trapping and
guiding interests and so does not represent the views of a majority
of Alaskans, thus violating the Board's enabling act and several
state constitutional provisions. The state's answer is due in

approximately a month.

Back to top of page

Fish and W ildlife Enforcement Actions

Several attorneys in our section pursue various actions against
those persons and companies that com m it serious violations of
the state's fish and game laws. These attorneys work closely with
the Division of Fish md W ildlife Protection and the Department
of Fish and Game. Some of their cases involve seizure of vessels
and equipment and subsequent forfeiture actions. O ther cases
involve claims for damages for the value of illegally taken fish, or
damages for injury oi1*loss to the fishery resources of the state. In
addition, as time allows, these attorneys provide briefing,
consultation, and other back-up assistance to the D istrict
Attorney's Offices around the state in criminal cases involving
violations of state fish and game laws. M onetary recoveries in
these cases amount to several million dollars over the last few
years, with part of that money going to the Fish and Game Fund
and the remainder to the state's general fund.

Back to top of page

ADMINISTRATIVE PROCEEDINGS

In Re: Native Allotment Application of Donna Huff (BLM Serial
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No. AA-8185 (Hearing Officer: Elizabeth Carevv); state's
attorney: Laura C. Bottger; applicant's attorney: Alaska Legal
Services Corp.). On September 26-27, 1996, an Aguilar hearing
was conducted in Anchorage before the BLM hearing officer to
determine whether Donna Huffs use ofa 110 acre parcel of land
situated in Kachemak Bay State Park satisfied the requirements
of the Native Allotment Act. The state selected the land claimed,
in the application on June 13, 1962. At the hearing, Donna Huff
testified on her own behalfwhile the state presented, six witnesses
to contest Ms. Huffs claim of qualifying use and occupancy.
Each of the state's witnesses had either fished off the shore of the
claimed parcel or otherwise occupied adjacent homestead
property at the critical time. Briefing has been completed.

Back to top of page

2. In re: Native Allotment Application of Alfred Bayou (BLM Serial
No. A-023839 (Hearing Officer: Elizabeth Carew); state's
attorney: John Baker; applicant's attorney: Bart Garber). The
applicantclaims a 160-acre Native allotment located on
Kachemak Bay outside of Seldovia. The heirs of the applicant
claim use and occupancy of this parcel dating from 1943. Ata
hearing held in Seldovia on September 17, 1996, the state put on
evidence that the applicant only made sporadic, interm ittent and
non-exclusive use of the parcel, not satisfying the standards of the
Native Allotment Act. Post-hearing briefs have been filed and the
parties are awaiting a decision from the hearing officer.

/
Back to top of page'

3. FPA Enforcement Actions
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Kevin Saxby represents DNR in various administrative actions
involving violations of Alaska's Forest Practices Act. The cases
often involve assessing liability for illegal harvest within riparian
buffer zones, illegal bridge or stream crossings, anadromous

waterbody classifications, and similar issues.

Baf:k to top of page
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Syllabus

NOTK: Where it io feasible, a syllabus {headn_ote) will be_ released, aa is

being done in connection with this’ cnee, at the time the opinion Ia Issued.
The it ¥ piogZithe Court but has been
rep DEEEY BN i (@ enience of the reader.
ee ) 0U.S.321. 337.

SUPREME COURT OF THE UNITED STATES

Syllabus

SOLID WASTE AGENCY OF NORTHERN COOK
COUNTY v. UNITED STATES ARMY CORPS
OF ENGINEERS ETAL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

No. 99-1178. Argued October 31, 2000— Decided January 9, 2001

Petitioner, a consortium of suburban Chicago municipalities, selected
as a solid waste disposal site an abandoned sand and gravel pit with
excavation trenches that had evolved into permanentand seasonal
ponds. Because the operation called for _flllln%_m some of the ponds

etitioner contacted federal respondents, including the Army _Cogas of

ngineers (Corps), to determine if a landfill permit was required u n-
der 8404(a) of the Clean Water Act (CWA), which authorizes the
Corps to issue permits allowing the discharge<of dredged or fill mate-
rial into havigable waters.” The CWA defines havigable waters”as
the waters of the United States,”33 U. S.C. §1362?7), and the Corps
regulations define such waters to include intrastate waters, ‘the use,
degradation or destruction of which could affect interstate or foremzn
commerce,” 33 CFR 8§328.3(a)(3). In 1986, the Corps attempted to

clanf%_ns urisdiction, stating, in what has been dubbed the *Migr a-

tory Bird Rule,”that §404(a) extends to intrastate waters that, inter

alia, provide habitat for migratory birds. 51 Fed. Reg. 41217. As-
serting jurisdiction over the instant site pursuant to that Rule, the

Corps refused to issue a §404(a) permit. When petitioner challenged

the Corpslunsdmtlon and the merits of the permit denial, the Di s-

trict Court granted respondents summar)é judgment on the jurisdic-

tional issue. The Seventh Circuit held that on?ress has authority
under the Commerce Clause to regulate intrastate waters and that
the Migratory Bird Rule is a reasonable interpretation of the CWA.

Held: Title 33 CFR 8328.3(a)(3), as clarified and applied to petitioned
site pursuant to the Migratory Bird Rule, exceeds the authority
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SOLID WASTE AGENCY OF NORTHERN COOK CTY. v.
ARMY CORPS OF ENGINEERS

Syllabus

granted to respondents under 8404(a) of the CWA. Pp. 5-14.

a) In United States V. Riverside Bayuiew Homes, Inc., 474 U.S,
121, this Court held that the Corps ﬁad 8404(a) jurisdiction over
wetlands adjacent to a navigable waterway, noting that the term
havigable"is offimited import”and that Congress evidenced its i n-
tent to Tegulate at least some waters that would not be deemed
rtawgiable'unde_r [that ternd] classical understanding,” id., at 133.
But that holding was based in large measure upon Congressun e-
quivocal acquiescence to, and approval of, the Corpstregulations i n-
terpreting the CWA to cover wetlands adjacent to navigable waters.
See id., at 135-139, The Court expressed no opinion on the question
ofthe Corps'authority to regulate wetlands not adjacent to open w a-
ter, and the statute” ‘text will not allow extension of the Corpsburi s
diction to such wetlands here. Pp. 5-7, o

(b) The Corps’original interpretation of the CWA in.its 1974 requ-
lations— which emphasized that a water bodgd capability of use Ty
the public for transportation or commerce determines whether it i
navigable— is inconsistent with that which it es?ouses here, yet c-
spondents, present no 7pers:uaswe evidence that the Corps mistook

ongress’intent in 1974, Respondents contend that whatever its
original aim, when Congress amended the CWA in 1977, it approved
the more expansive definition of havigable waters" found in the
Corps’1977 regulations. SFeuflcaIIy, respondents submit that Co n-
gressfailure to pass legislation that' would have overturned the 1977
regulations, and. the “extension of the Environmental Protection
Agenc;ﬁajur_lsdmnon in 8404(g) to include waters bther than”trad i
tional havigable waters"indicates that Con(t;re‘ss recognized and a ¢
cepted a broad definition of havigable waters" that ‘includes no n-
navigable, isolated, intrastate waters. _This Court recognizes
congressional acquiescence to administrative interpretations of a
statute with extreme care. Failed Ie?lslatlve proposals are a par-
ticularly dangerous ground on which to rest an interpretation of a
prior statute, Central Bank of Denver, N. A. V. First Interstate Bank
of Denver, N. A, 511 U. S. 164, 187, because a hill can be proposed or
rejected for any number of reasons. Here, resPondents have failed to
make the necessary showing that Congresslailure to pass legislation
demonstrates acquiescence to the 1977 requlations or the 1986 Mi-
8ratory Bird Rule. Section _404%) IS equa I%{ unenhghtenméq, for it

06s not conclusweI%/ determine the construction to be placed on the
use of the term tvaters”elsewhere in the CWA.  Riverside Bayview
Homes, supra, at 138, n. 11. Pp. 7-11.

(c) Even if 8404(a) were not clear, this Court would not extend de -
erence to the Migratory Bird Rule under Chevron U.S.A. Inc. V.
Natural Resources Defense Council, Inc., 467 U.S. 837. Where an
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administrative interpretation of a statute would raise serious consti-
tutional problems, the Court will construe the statute to avoid such
roblems unless the construction is plainly contrary to Congress! n-
ent. Edward J. DeBartolo Corp. V. Florida Gulf Coast Building <€
Constr. Trades Council, 485 U. S, 568, 575. The grant of authority to
Congress under the Commerce Clause, though broad, is not unli m-
ited. See, e.g., United States V. Morrison, 529 U. S. 598. Respon-
dents’arguments, e.g., that the Migratory Bird Rule falls within
Congress’power to regulate intrastate activities that substantially
affect interstate commerce, raise significant constitutional questions,
?/et there s nothing approaching a clear statement from Conqres_s
hat it intended 8404(a) to reach an abandoned sand and grave pit
such as the one at issue. Permlttln? respondents to claim federal J u-
risdiction over ponds and mudflats falling within the Migratory Bird
Rule would also result in a significant impingement of the States’
traditional and primary power over land and water use. The Court
thus reads the statuteas written to avoid such significant constitu-
tional and federalism questions and rejects the request for admini s-
trative deference. Pp. 11-14.

191 F. 3d 845, reversed.

REHNQUIST, C.J., delivered the opinion of the Court, in which
QC onnoar, Scalia, Kennedy, and Thomas, JJ,, joined. Stevens, J,,
filed a dissenting opinion, in which Souter, Ginsburg, and Breyer,

JJ., joined.
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preliminary print of the United States Reports. Readers ore requested to
notify the Reporter of Decisions. Supreme Court of the United States, Wash-
ington. D. C. 20543, of any t%pogra hical or other formal errors, in order
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SUPREME COURT OF THE UNITED STATES

No. 99-1178

SOLID WASTE AGENCY OF NORTHERN COOK
COUNTY, PETITIONER v. UNITED STATES
ARMY CORPS OF ENGINEERS, ETAL

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SEVENTH CIRCUIT

[January 9, 2001]

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

Section 404(a) of the Clean Water Act (CWA or Act), 86
Stat. 884, as amended, 33 U. S. C. §1344(a), regulates the
discharge of dredged or fill material into ‘hawEabI_e W a-
ters.” The United States Army Corps of Engineers
(Corps), has interpreted 8404(a) to confer federal authority
over an abandoned sand and gravel pit in northern lllinois
which provides habitat for migratory birds. We are asked
to decide whether the provisions of §404$1a) may be fairly
extended to these waters, and, if so, whether Congress
could exercise such authority consistent with the Com-
merce Clause, U. S. Const., Art. |, 88, cl. 3. We answer the
first question in the negative and therefore do not reach
the second. .

Petitioner, the Solid Waste Agency of Northern Cook
County _(SWANCC’), is a consortium of 23 suburban Chi-
cago cities and villages that united in an effort to locate
and develop a disposal site for baled nonhazardous solid
waste. The Chicago Gravel Compang informed the mu-
nicipalities of the availability of a 533-acre parcel, he-
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striding the Illinois counties Cook and Kane, which had
been the site ofa sand and gravel pit mining operation for
three decades up until about 1960. Long since abandoned,
the old mining site eventually gave way to a successional
stage forest, with its remnant excavation trenches evolv-
ing into a scattering of permanent and seasonal ponds of
varying size (from under one-tenth of an acre to several
acres) and depth (from several inches to several feet).

The municipalities decided to purchase the site for
disposal of their baled nonhazardous solid waste. By law,
SWANCC was required to file for various permits from
Cook County and the State of Illinois before it could begin
operation of its balefill project. In addition, because the
operation called for the filling of some of the permanent
and seasonal ponds, SWANCC contacted federal respon-
dents (hereinafter respondents), including the Corps, to
determine if a federal landfill permit was required under
§404(a) of the CWA, 33 U. S. C. §1344(a).

Section 404(a) grants the Corps authority to issue per-
mits for the discharge of dredged or fill material into the
navigable waters at specified disposal sites.” 1bid. The
term ‘havigable waters”is defined und'er the Act as ‘the
waters of the United States, including the territorial seas.”
§1362(7). The Corps has issued regulations defining the
term ‘Waters of the United States”to include

‘Waters such as intrastate lakes, rivers, streams (i n-
cluding intermittent streams), mudflats, sandflats,
wetlands, sloughs, prairie potholes, wet meadows,
playa lakes, or natural ponds, the use, degradation or
destruction of which could affect interstate or foreign
commerce ... ” 33 CFR §328.3(a)(3) (1999).

In 1986, in an attempt to fclarify”the reach ofits jurisdi c-
tion, the Corps stated that §404(a) extends to instrastate
waters:

. Which are or would be used as habitat by birds
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protected by Migratory Bird Treaties; or

H. Which are or would be used as habitat by other
migratory birds which cross state lines; or

ft. Which are or would be used as habitat for endan-
gered species; or

‘d. Used to irrigate crops sold in interstate com-
merce.” 51 Fed. Reg. 41217.

This last promulgation has been dubbed the ‘Migratory
Bird Rule.”1

The Corps initially concluded that it had no jurisdiction
over the site hecause it contained no ‘Wetlands,”or areas
which support Vegetation typically adapted for life in
saturated soil conditions,”33 CFR §328.3(b) (1999). Ho w-
ever, after the Illinois Nature Preserves Commission
informed the Corps that a number of migratory bird spe-
cies had been observed at the site, the Corps reconsidered
and ultimately asserted jurisdiction over the balefill site
pursuant to subpart (b) of the ‘Migratory Bird Rule.” The
Corps found that approximately 121 bird species had been
observed at the site, including several known to depend
upon aquatic environments for a significant portion of
their life requirements. Thus, on November 16, 1987, the
Corps formally ‘determined that the seasonally ponded,
abandoned gravel mining depressions located on the proj-
ect site, while not wetlands, did qualify as Waters of the
United States’. .. based upon the following criteria: (1)
the proposed site had been abandoned as a gravel mining
operation; (2) the water areas and spoil piles had devel-
oped a natural character; and (3) the water areas are used
as habitat by migratory bird [sic] which cross state fines.”
U. S. Army Corps of Engineers, Chicago District, Dupt. of

‘The Corps issued the “Migratory Bird Ruli" without following the
notice and comment procedures outlined in the Administrative Proce-
dure Act. 5U. S. C. 8553.
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Army Permit Evaluation and Decision Document, Lodging
of Petitioner, Tab No. 1, p. 6.

During the application process, SWANCC made several
proposals to mitigate the likely displacement of the migra-
tory birds and to preserve a great blue heron rookery
located on the site. Its balefill project ultimately received
the necessary local and state approval. By 1993,
SWANCC had received a special use planned development
permit from the Cook County Board of Appeals, a landfill
development permit from the Illinois Environmental
Protection Agency, and approval from the Illinois Depart-
ment of Conservation.

Despite SWANCCS securing the required water quality
certification from the Illinois Environmental Protection
Agency, the Corps refused to issue a 8404(a) permit. The
Corps found that SWANCC had not established that its
proposal was the ‘least environmentally damaging, most
practicable alternative”for disposal of nonhazardous solid
waste: that SWANCCB failure to set aside sufficient funds
to remediate leaks posed an ‘Unacceptable risk to the
publid drinking water supply’sand that the impact of the
project upon area-sensitive species Was ‘Unmitigatable
since a landfill surface cannot be redeveloped into a for-
ested habitat.” 1d., at 87.

Petitioner filed suit under the Administrative Procedure
Act, 5 U.S. C. 8701 etseq., in the Northern District of
[linois challenging both the Corpsjurisdiction over the
site and the merits of its denial of the 8§404(a) permit. The
District Court granted summary judgment to respondents
on the jurisdictional issue, and petitioner abandoned its
challenge to the Corpspermit decision. On appeal to the
Court of Appeals for the Seventh Circuit, petitioner re-
newed its attack on respondents’use of the ‘Migratory
Bird Rule”to assert jurisdiction over the site. Petitioner
argued that respondents had exceeded their statutory
authority in interpreting the CWA to cover nonnavigable,
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isolated, intrastate waters br.sed upon the presence of
migratory birds and, in the alternative, that Congress
lacked the power under the Commerce Clause to grant
such regulatory jurisdiction.

The Court of Appeals began its analysis with the consti-
tutional question, holding that Congress has the authority
to regulate such waters based upon ‘the cumulative i m-
pact doctrine, under which a single activity that itself has
no discernible effect on interstate commerce may still be
regulated if the aggregate effect of that class of activity
has a substantial impact on interstate commerce.” 191
F. 3d 845, 850 (CA7 1999). The aggregate effect of the
‘destruction of the natural habitat of migratory birds”on
interstate commerce, the court held, was substantial
because each year millions of Americans cross state lines
and spend over a billion dollars to hunt and observe mi-
gratory birds.2 1bid.. The Court of Appeals then turned to
the regulatory question. The court held that the CWA
reaches as many waters as the Commerce Clause allows
and, given its earlier Commerce Clause ruling, it therefore
followed that respondentsMigratory Bird Rule” was a
reasonable interpretation ofthe Act. See id., at 851-852.

We granted certiorari, 529 U.S. 1129 (2000), and now
reverse.

Congress passed the CWA for the stated purpose of
Testorfing] and maintaining] the chemical, physical, and
biological integrity of the Nation® waters.” 33 U. S.C.
§1251(a). In so doing, Congress chose to Tecognize, pr e-

2Relying upon its earlier decision in Hoffman Homes, Inc. V. EPA,
999 F.2d 256 (CA7 1993), and a report from the United States Census
Bureau, the Court of Appeals found that in 1996 appro_xmate!k/ 31
million Americans spent $1.3 billion to hunt m|g7ratory birds (with 11
percent cros_sm% state_lines to do so) as another 17.7 million Americans
observed migratory birds (with 9.5 'million traveling for the purpose of
observing shorebirds). See 191 F. 3d, at 850.
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serve, and protect the primary responsibilities and rights
of States to prevent, reduce, and eliminate pollution, to
plan the development and use (including restoration,
preservation, and enhancement) of land and water re-
sources, and to consult with the Administrator in the
exercise of his authority under this chapter.” §1251(h).
Relevant here, 8404(a) authorizes respondents to requlate
the discharge of fill material into ‘havigable waters,” 33
U. S. C. 81344(a), which the statute defines as the waters
of the United States, including the territorial seas,
§1362(7). Respondents have interpreted these words to
cover the abandoned gravel pit at issue . | because it is
used as habitat for migratory birds. We r<nclude that the
‘Migratory Bird Rule”is not fairly su ppoiled by the CWA.

This is not the first time we have been called upon to
evaluate the meaning of 8404(a). In United States V.
Riverside Bayview Homes, Inc., 474 U. S. 121 (1985), we
held that the Corps had 8404(a) jurisdiction over wetlands
that actually abutted on a navigable waterway. In so
doing, we noted that the term ‘havigable™is of fimited
import”and that Congress evidenced its intent to Teg u-
late at least some waters that would not be deemedhav i-
gable’under the classical understanding of that term.”
Id., at 133. But our holding was based in large measure
upon Congressunequivocal acquiescence to, and approval
of, the Corps’regulations interpreting the CWA to cover
wetlands adjacent to navigable waters. See id., at 135-
139. We found that Congresstoncern for the protection of
water quality and aquatic ecosystems indicated its intent
to regulate wetlands finseparably bound up with the
toatersbfthe United States." 1d., at 134.

It was the significant nexus between the wetlands and
havigable waters”that informed our reading of the CWA
in Riverside Bayview Homes. Indeed, we did not oxpress
any opinicn”on the ‘Question of the authority ofthe Corps
to regulate discharges of fill material into wetlands that



Citeas: 531 U.S.  (2001) 7

Opinion of the Court

are not adjacent to bodies of open water . . . 1d., at 131-
132, n. 8. In order to rule for respondents here, we would
have to hold that the jurisdiction of the Corps extends to
ponds that are not adjacent to open water. But we con-
clude that the text of the statute will not allow this.

Indeed, the Corps’ original interpretation of the CWA,
promulgated two years after its enactment, is inconsistent
with that which it espouses here. Its 1974 regulations
defined 8404(a)3 ‘havigable waters”to mean ‘those w a-
ters of the United States which are subject to the ebb and
flow of the tide, and/or are presently, or have been in the
past, or may be in the future susceptible for use for pur-
poses of interstate or foreign commerce.” 33 CFR
§209.120(d)(l). The Corps emphasized that fi]t is the
water bodjd capability of use by the public for purposes of
transportation or commerce which is the determinative
factor.” 8209.260(e)(I). Respondents put forward no
persuasive evidence that the Corps mistook Congress’
intent in 1974.3

Respondents next contend that whatever its original
aim in 1972, Congress charted a new course five years
later when it approved the more expansive definition of
‘havigable waters”found in the Corps’1977 regulations.
In July 1977, the Corps formally adopted 33 CFR
§323.2(a)(5) (1978), which defined Waters of the United
States”to include ‘solated wetlands and lakes, intermi t-

3Respondents refer us to portions of the Ieglslat_lv_e_hlsto%that they
believe indicate Congressintent to expand the definition of havigable
waters." Although the Conference Report includes the statement that
the conferees ‘Intend that the term havigable waters’be given the
broadest possible constitutional interpretation,”S. Conf. eﬁ). No. 92-
1236, p. 144 (1972), neither this, nor anything else in the legislative
history to which respondents point, signifies that Congress intended to
exert anything more than its commerce power over navigation. Indeed,
respondents admit that the legislative history is somewhat ambiguous.
See Brief for Federal Respondents 24.
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tent streams, prairie potholes, and other waters that are
not part of a tributary system to interstate waters or to
navigable waters of the United States, the degradation or
destruction of which could affect interstate commerce.”
Respondents argue that Congress was aware of this more
expansive interpretation during its 1977 amendments to
the CWA. Specifically, respondents point to a failed House
bill, H. R. 3199, that would have defined havigable wa-
ters" as ‘hll waters which are presently used, or are su s-
ceptible to use in their natural condition or by reasonable
improvement as a means to transport interstate or foreign
commerce.” 123 Cong. Rec. 10420, 10434 (1977).4 They
also point to the passage in 8404(g)(l) that authorizes a
State to apply to the Environmental Protection Agency for
permission to administer its own individual and general
permit program for the discharge of dredged or fill mate-
rial into the navigable waters (other than those waters
which are presently used, or are susceptible to use in their
natural condition or by reasonable improvement as a ,
means to transport interstate or foreign commerce . ..
including wetlands adjacent thereto) within its jurisdic-
tion 7 33 U. S. C. 8§81344(g)(). The failure to pass
legislation that would have overturned the Corps’1977
regulations and the extension of jurisdiction in 8§404(g) to
waters ‘hther than” traditional ‘havigable waters,” r e-
spondents submit, indicate that Congress recognized and
accepted a broad definition of ‘havigable waters” that
includes nonnavigable, isolated, intrastate waters.
Although we have recognized congressional acquies-
cence to administrative interpretations of a statute in
some situations, we have done so with extreme care.5

While this bill passed in the House, a similarly worded amendment
to a bill originating in the Senate, S. 1952, failed. See 123 Cong. Rec.

26710, 26728(1977).
5In Bob Jones Univ. V. United States, 461 U.S. 574, 595, 600-601
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‘(Fjailed legislative proposals are A particularly dange r-
ous ground on which to rest an interpretation of a prior
statute.”” Central Bank of Denver, N.A. V. First Interstate
Bank of Denver, N. A, 511 U. S. 164, 187 (1994) (quoting
Pension Benefit Guaranty Corporation V. LTV Corp., 496
U.S. 633, 650 (1990)). A bill can be proposed for any
number of reasons, and it can be rejected forjust as many
others. The relationship between the actions and inac-
tions of the 95th Congress and the intent of the 92d Con-
gress in passing 8404(a) is also considerably attenuated.
Because feubsequent history is less illuminating than the
contemporaneous evidence,” Hagen V. Utah, 510 U. S. 399,
420 (1994), respondents face a difficult task in overcoming
the plain text and import of §404(a).

We conclude that I'espondents have failed to make the
necessary showing that the failure of the 1977 House bill
demonstrates Congressacquiescence to the Corpsregul a-
tions or the ‘Migratory Bird Rule,” which, of course, did
not first appear until 1986. Although respondents cite
some legislative history showing Congress’recognition of
the Corpsassertion ofjurisdiction over isolated waters,” 6

gL983), for example, we upheld an Internal Revenue Service HRS)
evenue Ruling that revoked the tax-exempt status of private schools
practicing racial discrimination because the IRS’interpretation of the
relevant statutes was fcorrect’i because Congress had held hearings
on this Premse issue,” making it hardly conceivable that Congress—
and in this setting, any Member of Congress—was not abundantly
aware of what was going onn and because ‘ho fewer than 13 hills
introduced to overturn the IRS interpretation”had failed. Absent such
overwhelming evidence of acquiescence, we are loath to replace the
plain text and original understanding of a statute with an amended
agency interpretation. See Consumer Product Safety Comm| V. GTE
Sylvania, Inc., 447 U. S, 102, 118, n. 13 (1980) ([E]ven when it would
otherwise be useful, subsequent legislative history will rarely override
a reasonable mterFretano_n of a statute that can be gleaned from its
Ian%uage and legislative history prior to its enactment'). _
6Respondents cite, for example, the Senate Report on S. 1952, which
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as we explained in Riverside Bayview Homes, iJn both
Chambers, debate on the proposals to narrow the defini-
tion of navigable waters centered largely on the issue of
wetlands preservation.” 474 U. S., at 136. Beyond Con-
gress’desire to regulate wetlands adjacent to ‘havigable

waters,” respondents point us to no persuasive evidence
that the House bill was proposed in response to the Corps’
claim of jurisdiction over nonnavigable, isolated, intra-
state waters or that its failure indicated congressional
acquiescence to such jurisdiction.

Section 404(g) is equally unenlightening. In Riverside
Bayview Homes We recognized that Congress intended the
phrase ‘havigable waters”to include ‘nt least some waters
that would not be deemed havigable’'under the classical
understanding of that term.” 1d., at 133. But 8404(g)
gives no intimation of what those waters might be; it
simply refers to them as bther . .. waters.” Respondents
conjecture that hther . .. waters” must incorporate the
Corps’1977 regulations, but it is also plausible, as pet i-
tioner contends, that Congress simply wanted to include
all waters adjacent to ‘havigable waters,” such as no n-
navigable tributaries and streams. The exact meaning of
§404(g) 1s not before us and we express no opinion on it
but for present purposes it is sufficient to say, as we did in
Riverside Bayview Homes, that *8404(g)(I) does not co n-
clusively determine the construction to be placed on the
use of the term "aterselsewhere in the Act (particularly
in 8502(7), which contains the relevant definition ofhav i-
gable water™., ...” 1d., at 138, n. [1.7

referred to the Corps*isolated waters"regulation. See S.  Rep. No. 95-
370, p. 75 (1977). However, the same report reiterated that ftjhe
committee amendment does not redefine navigable waters." Ibid,
'Respondents also make a passing reference to Congress'decision in
1977 to exempt certain types of discharges from §404(a), including, for
example, 'discharge of dredged or fill material . .. for the purpose of
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We thus decline respondents’invitation to take what
they see as the next ineluctable step after Riverside
Bayview Homes: holding that isolated ponds, some only
seasonal, wholly located within two Illinois counties, fall
under 8404(a)3 definition of ‘havigahle waters” because
they serve as habitat for migratory birds. As counsel for
respondents conceded at oral argument, such a ruling
would assume that ‘the use of the word navigable in the
statute ... does not have any independent significance.”
Tr. of Oral Arg. 28. We cannot agree that Congresssep a-
rate definitional use of the phrase Waters of the United
States”constitutes a basis for reading the term ‘havigable
waters”out of the statute. We said in Riverside Bayview
Homes that the word ‘havigable” in the statute was of
limited effect”and went on to hold that 8404(a) extended
to nonnavigable wetlands adjacent to open waters. But it
is one thing to give a word limited effect and quite another
to give it no effect whatever. The term ‘havigable”has at
least the import of showing us what Congress had in mind
as its authority for enacting the CWA, its traditional
jurisdiction over waters that were or had been navigable
in fact or which could reasonably be so made. See, e.g.,
Uniled States V. Appalachian Elec. Power Co. 311 U.S.
377,407-408 (1940).

Respondents— relying upon all of the arguments ad-
dressed above— contend that, at the very least, it must be
said that Congress did not address the precise question of
§404(a™ scope with regard to nonnavigable, isolated,
intrastate waters, and that, therefore, we should give

construction or maintenance of farm or stock ponds or irrigation
ditches, or the maintenance of drainage ditches." 867, 91 Stat. 1600, 33
U. S. C. 81344(0(0). As §4_04%a? only requlates dredged or fill material
that is discharged ‘Into navigable waters,”Congresstlecision to exempt
certain types of these discharges does not affect, much less address, the
definition ofhavigable waters."



12 SOLID WASTE AGENCY OF NORTHERN COOK CTY. v.
ARMY CORPS OF ENGINEERS

Opinion of the Court

deference to the ‘Migratory Bird Rule.” See, e.g., Chevron
U.S.A. Inc. V. Natural Resources Defense Council, Inc.,
467 U. S. 837 (1984). We find 8404(a) to be clear, but even
were we to agree with respondents, we would not extend
Chevron deference here.

Where an administrative interpretation of a statute
invokes the outer limits of Congress’pcwer, we expect a
clear indication that Congress intended that result. See
Edward J. DeBartolo Corp. V. Florida Gulf CoastBuilding
& Constr. Trades Council, 485 U. S. 568, 575 (1988). This
requirement stems from our prudential desire not to
needlessly reach constitutional issues and our assumption
that Congress does not casually authorize administrative
agencies to interpret a statute to push the limit of con-
gressional authority. See ibid. This concern is heightened
where the administrative interpretation alters the federal-
state framework by permitting federal encroachment upon
a traditional state power. See United States V. Bass, 404
U.S. 336, 349 (1971) (TU]nless Congress conveys its
purpose clearly, it will not be deemed to have significantly
changed the federal-state balance’). Thus, ‘Where an
otherwise acceptable construction of a Statute would raise
serious constitutional problems, the Court will construe
the statute to avoid such problems unless such construc-
tion is plainly contrary to the intent of Congress.” DeBar-
tolo, supra, at 575.

Twice in the past six years we have reaffirmed the
proposition that the grant of authority to Congress under
the Commerce Clause, though broad, is not unlimited. See
United States V. Morrison, 529 U. S. 598 (2000); united
States v. Lopez, 514 U. S. 549 (1995). Respondents argue
that the ‘Migratory Bird Rule” falls within Congress’
power to regulate intrastate activities that ‘Substantially
affect”interstate commerce. They note that the protection
of migratory birds is a ‘hational interest of very nearly the
first magnitude,” Missouri V. Holland, 252 U. S. 416, 435
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(1920), and that, as the Court of Appeals found, millions of
people spend over a billion dollars annually on recrea-
tional pursuits relating to migratory birds. These argu-
ments raise significant constitutional questions.  For
example, we would have to evaluate the precise object or
activity that, in the aggregate, substantially affects inter-
state commerce. This is not clear, for although the Corps
has claimed jurisdiction over petitioned land because it
contains water areas used as habitat by migratory birds,
respondents now, post litem motam, focus upon the fact
that the regulated activity is petitioned municipal lan d-
fill, which is plainly of a commercial nature.” Brief for
Federal Respondents 43. But this is a far cry, indeed,
from the ‘havigable waters” and ‘Waters of the United
States”to which the statute by its terms extends.

These are significant constitutional questions raised by
respondents’application of their regulations, and yet we
find nothing approaching a clear statement from Congress
that it intended 8404(a) to reach an abandoned sand and
gravel pit such as we have here. Permitting respondents
to claim federal jurisdiction over ponds and mudflats
falling within the ‘Migratory Bird Rule”"would result in a
significant impingement of the States’traditional and
primary power over land and water use. See, e.g., Hess V.
Port Authority Trans-Hudson Corporation, 513 U. S. 30,
44 (1994) (TRegulation of land use [is] a function trad i-
tionally performed by local governments’). Rather than
expressing a desire to readjust the federal-state balance in
this manner, Congress chose to Tecognize, preserve, and
protect the primary responsibilities and rights of States
... to plan tire development and use ... ofland and water
resources ....” 33 U. S. C. §1251(b). We thus read the
statute as written to avoid the significant constitutional
and federalism questions raised by respondentsinterpr e-
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tation, and therefore reject the request for administrative
deference.8

We hold that 33 CFR 8328.3(a)(3) (1999), as clarified
and applied to petitioned balefill site pursuant to the
‘Migratory Bird Rule,”51 Fed. Reg. 41217 (1986), exceeds
the authority granted to respondents under 8404(a) of the
CWA. The judgment of the Court of Appeals for the Sev-
enth Circuit is therefore

Reversed.

8Because violations of the CWA carry criminal penalties, see 33
U.S.C. §13.19€(;)(2), petitioner invokes the rule of lenity as another
basis for relec ing the Corps’interpretation of the. CWA. Brief for
Petitioner 31-32. "We need not address this alternative argument. See
United Statesv. Shabani, 513 U. S. 10, 17 (1994).
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Justice Stevens, With whom Justice Souter, Justice
GINSBURG, and JUSTICE BREYERjoin, dis: enting.

In 1969, the Cuyahoga River in Cleveland, Ohio, coated
with a slick of industrial waste, caught fire. Congress
responded to that dramatic event, and to others like it, by
enacting the Federal Water Pollution Control Act
(FWPCA) Amendments of 1972, 86 Stat. 817, as amended
33 U.S. C. 81251 et seq., commonly known as the Clean
Water Act (Clean Water Act, CWA, or Act).l The Act
proclaimed the ambitious goal ofending water pollution by
1985. §1251(a). The Courts past interpretations of the
CWA have been fully consistent with that goal. Although
Congress’vision of zero pollution remains unfulfilled, its
pursuit has unquestionably retarded the destruction of the
aquatic environment. Our Nation® waters no longer bum.
Today, however, the Court takes an unfortunate step that
needlessly weakens our principal safeguard against toxic
water.

It is fair to characterize the Clean Water Act as ‘Wate r-
shed” legislation. The statute endorsed fundamental

'See R. Adler, J. Landman, & D. Cameron, The Clean Water Act; 20
Years Later 5-10 (1993).
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changes in both the purpose and the scope of federal
regulation of the Nation™ waters. In 8§13 of the Rivers and

Harbors Appropriation Act of 1899 (RHA), 30 Stat. 1152,
as amended, 33 U. S. C. 8407, Congress had assigned to
the Army Corps of Engineers (Corps) the mission of regu-
lating discharges into certain waters in order to protect
their use as highways for the transportation of interstate
and foreign commerce; the scope of the Corpsjurisdiction

under the RHA accordingly extended only to waters that
were 'havigable.” In the CWA, however, Congress broa d-
ened the Corps’mission to include the purpose of protec t-
ing the quality of our Nation® waters for esthetic, health,

recreational, and environmental uses. The scope of its
jurisdiction was therefore redefined to encompass all of
‘the waters of the United States, including the territorial

seas.” §1362(7). That definition requires neither actual
nor potential navigability.

The Court has previously held that the Corps’broa d-
ened jurisdiction under the CWA properly included an 80-
acre parcel of low-lying marshy land that was not itself
navigable, diiectly adjacent to navigable water, or even
hydrologically connected to navigable' water, but which
was part of a larger area, characterized by poor drainage,
that ultimately abutted a navigable creek. uUnited States
V. Riverside Bayview Homes, Inc., 474 U. S. 121 (1985).2

2See also App. to Pet. for Cert. 25, and Brief for United States 8,
n. 7,in Riverside Bayview, 0. T. 1984, No. 84-701. The District Court
In Riverside Bayview found that there was no direct hydrological”
connection between the parcel at issue and any nearh navu[;able
waters. App. to Pet. for Cert, in Riverside Bayview 25a. The wetlands
characteristics of the parcel were due, not to a surface or groundwater
connection to ony actually navigable water, but to ‘froor dra;na?e"
resulting from ‘the Lamson soil that underlay the proPe_rty." Brief for
Respondent in Riverside Bayview 7. Nevertheless, this” Court found
occasional surface runoff from the property into nearby waters to
constitute a meaningful connection. Riverside Bayview, 474 U. S, at
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Our broad finding in Riverside Bayview that the 1977
Congress had acquiesced in the Corps’understanding of
its jurisdiction applies equally to the 410-acre parcel at
issue here. Moreover, once Congress crossed the legal
watershed that separates navigable streams of commerce
from marshes and inland lakes, there is no principled
reason for limiting the statute protection to those waters
or wetlands that happen to lie near a navigable stream.

In its decision today, the Court, draws a new jurisdic-
tional line, one that invalidates the 1986 migratory bird
regulation as well as the Corps’assertion of jurisdiction
over all waters except for actually navigable waters, their
tributaries, and wetlands adjacent to each. Its holding
rests on two equally untenable premises: (1) that when
Congress passed the 1972 CWA, it did not intend to exert
anything more than its commerce power over navigation,”
ante, at 7, n. 3; and (2) that in 1972 Congress drew the
boundary defining the Corpsjurisdiction at the odd line
on which the Court today settles.

As | shall explain, the text of the 1972 amendments
affords no support for the Court! holding, and amen d-
ments Congress adopted in 1977 do support the Corps’
present interpretation of its mission as extending to so-
called fsolated” waters. Indeed, simple common sense
cuts against the particular definition of the Corpsjuri s-

134; Brief for United States in Riverside Bayview 8, n. 7. Ofcourse, the
ecological connection between the wetlands and the nearby waters also
[)Jla\éed a central role in this Court! decision. Riverside Bayview, 474

.S, at 134-135. Both types of connection are also present in many,
and possibly most, ‘Isolated” waters. Brief for Dr. Gene Likens et al. as
Amici Curiae 6-22. Indeed, although the majority and petitioner both
refer to the waters on Petltloned 3ite as ‘Isolated,” " ante, at 11: Brief for
Petitioner 11, their role as habitat for migratory birds, birds that serve
important functions in the ecosystems of other waters throughout
North America, suggests that— ecologically speaking— the waters at
issue in this case are anything but isolated.
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diction favored by the majority.

The significance of the FWPCA Amendments of 1972 is
illuminated by a reference to the history of federal water
regulation, a history that the majority largely ignores.
Federal regulation of the Nation® waters began in the
19th century with efforts targeted exclusively at fcoro-
mot[ing] water transportation and commerce.” Kalen,
Commerce to Conservation: The Call for a National Water
Policy and the Evolution of Federal Jurisdiction Over
Wetlands, 69 N. D. L. Rev. 873, 877 (1993). This goal was
pursued through the various Rivers and Harbors Acts, the
most comprehensive of which was the RHA of 1899.3
Section 13 of the 1899 RHA, commonly known as the
Refuse Act, prohibited the discharge of ‘Irefuse” into any
‘havigable water”or its tributaries, as well as the deposit
of Tefuse” on the bank of a navigable water ‘Whereby
navigation shall or may be impeded or obstructed”without
first obtaining a permit from the Secretary of the Army.
30 Stat. 1152.

During the middle of the 20th century, the goals of
federal water regulation began to shift away from an
exclusive focus on protecting navigability and toward a
concern for preventing environmental degradation. Kalen,
69 N. D. L. Rev., at 877-879, and n. 30. This awakening of
interest in the use of federal power to protect the aquatic
environment was helped along by efforts to reinterpret 813
of the RHA in order to apply its permit requirement to
industrial discharges into navigable waters, even when
such discharges did nothing to impede navigability. See,

3See also Rivers and Harbors Appro{griations Act of 18, 29 Stat.
234; River and Harbor Act of 1894, 28 Stat. 363; River and Harbor
Appropriations Act of 1890, 26 Stat. 426; The River and Harbor Appro-
priations Act of 1886, 24 Stat. 329.
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e.g., United States V. Republic Steel Corp., 362 U.S. 482,
400-491 (1960) (noting that the term I'efuse”in §13 was
broad enough to include industrial waste).4 Seeds of this
nascent concern with pollution control can also be found in
the FWPCA, which was first enacted in 1948 and then
incrementally expanded in the following years.6

The shift in the focus of federal water requlation from
protecting navigability toward environmental protection
reached a dramatic climax in 1972, with the passage of the
CWA. The Act, which was passed as an amendment to the
existing FWPCA, was universally described by its sup-
porters as the first truly comprehensive federal water
pollution legislation. The ‘hiajor purpose”ofthe CWA was
to establish a comprehensive long-range policy for the
elimination of water pollution.” S. Rep. No. 92-414, p. 95

4In 1970, the House Committee on Government Operations followed
the Courts lead and advocated the use of §13 as a pollution control
provision. H. R. Rep. No. 91-917, pp. 14-18 g_1970)3. President Nixon
resgonded b&/ issuing Executive Order No. 11574, 35 Fed. Reg. 19627
(1970) (revoked by Exec. Order No. 12553, 51 Fed. Reg. 7237 (1_986%),
which created the Refuse Act Permit Program. 'Power, The Fox in the
Chicken, Coop: The Regulator%/ Program of the U. S. Army Corps of
Engineei '3 Va. L Rev. 503, 512°(1977) (hereinafter Power). The
program d soon after it started, however, when a District Court
reading | e language of §13 literally, held the permit program invalid.
Ibid.; See Kalurv. Resor, 335 F. Suplp. 1,9(DC 1911).

5The FWPCA of 1948 applied only to ‘Interstate waters.” §10(), 62
Stat. 1161. SubsequentIY_, it was harmonized with the Rivers and
Harbors Act such that— like the earlier statute— the FWPCA defined
its jurisdiction with reference to havigable waters.” Pub. L. 89-753
?2_11, 80 Stat. 1252. None of these early versions of the FWPCA could
airly be described as establishing a comprehensive approach to the
problem, but they did contain within themselves several of the ele-
ments that would later be employed in the CWA. Milwaukee V. lllinois,
451 U. S. 304, 318 n. 10 19812( ehnquist, J.) (Congress intended to do
something ftjuite different”in_the 1972 Actf; 2 W. Rodgers, Environ-
mental Law: Air and Water 8§4.1, pp. 10-11 (1986) (describing the early
versions of the FWPCA).



