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OPA Takes Care of Children
The Office o f  Public A dvocacy’s primary clients are abused and neglected children. 
Every month, m ore than 2000 children are represented in Alaska courts by OPA child 
advocates throughout Alaska. These court proceedings involve custody, adoption, ter­
mination o f  parental rights, child in need o f  aid actions, and emancipation.

OPA has been innovative in planning how to best meet the needs of these children. Be­
fore the creation of the agency, c h ild  advoca te  representation (meaning court-related 
services provided by an adult advocate for a child) was provided mostly by appointed 
attorneys, w hose legal training provided little insight into many of  the problems fared 
by the young clients. OPA changed that.

OPA determ ined that these children are best served by child advocates who are trained 
in child developm ent, family dynamics, and the dynam ics o f child abuse, child neglect, 
substance abuse, and domestic violence. A child advocate investigates the matters in­
volving the young client, and makes recom m endations to the court about the best inter­
ests o f  the child.

The quality o f  individual care given to the child clients o f  OPA is significantly enhanced 
by the "Court Appointed Special Advocate" [CASAJ volunteer program. Through that 
program, more than 180 com m unity  volunteers work with OPA child advocates to ob­
tain important information relevant to the child's case, and provide that information to 
the courts. Supervised and trained by OPA advocates, the CASA volunteers provide 
Alaska with m ore than 24,000 hours o f  volunteer assistance each year.

O P A ’s vigorous advocacy on behalf  o f  children results in cost savings to the state. The 
efficient resolution of  ch ildren 's issues saves public m oney spent on the court system, 
social workers, foster care, and public attorneys involved in the case. A swift response 
to these cases directly benefits the children as well.
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What docs OPA do?

1. OPA provides guardian and conservator services to Alaskans w ho are mentally
incapable o f  managing their own affairs. As illustrated by the story o f  OPA 
guardian Bill Herman and his client Maria* on page 5, som etim es a little help 
goes a long way.

2. OPA represents indigent criminal defendants w hen the Public D efender Agency
has a conflict of interest. OPA attorney Leslie H ieberl’s case involving a mis­
taken identification in a felony charge is on pages 6-7.

3. OPA represents abused and neglected children in child protection court cases.
This work is done by g u a rd ia n s  a d  litem , em ployees o f  the agency w ho repre­
sent the ch ildren’s interests in these cases. The story o f  Chris and Jenny 
Shriver, pages 8-9, who were able to rejoin their m other illustrates som e o f  the 
work that OPA g u a rd ia n s  a d  lite m  like M arcia Honea do.

T h e  O f f i c e  o f  P u b l i c  A d v o c a c y  h a s  t h r e e  m a i n  j o b s .

OPA also provides representation in other civil cases involving children, including d i­
vorce and custody cases, adoption proceedings, em ancipation proceedings and juven ile  
delinquency cases.

CASELOAD COUNT AVERAGE COST PER CASE

In FY84, the last year the Alaska Court System was responsible for adm inistration o f  the 
functions now performed by OPA, the average cost per case was $1074. In 1999, the av ­
erage cost was $692. The agency has consistently im proved cost effectiveness while ab ­
sorbing enorm ous caseload increases.

T he nam es o f O PA clients throughout are fictitious.
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Maria Moves from Despair to Hope
OPA Public Guardian Bill H erm an never gave up on Maria*, even when it seemed that 
she was g iving up on herself. Maria, a 41 -year old woman, was both developm enlally 
disabled and m entally ill. For the past 25 years, she had been in and out o f  mental insti­
tutions. M aria had turned to alcohol and to drugs to ease her own pain, and had added 
addiction to her list o f  troubles. She had been in two bad marriages. She had been the 
victim of physical and sexual violence.

OPA was appointed to handle all financial affairs for Maria in 1993. This task included 
receiving her incom e (public assistance, disability paym ents, and dividends from Native 
Corporations), creating a budget, paying her bills, and working out day-to-day problems 
(which som etim es meant daily requests for m oney by a person with addiction prob­
lems). It seem ed that M aria was bent on self-destruction. Her public guard ian’s efforts 
to help her were disregarded and resisted. There w as conflict between them. Maria 
m oved several limes between A nchorage and Juneau, and was assigned to different 
guardians at OPA. Eventually, she was assigned to Bill Herman.

In 1998, M aria hit the bottom o f  her orbit. She and her husband were drinking and us­
ing drugs. They  were evicted from their apartment, and becam e homeless. Maria tried 
to kill herself. She was com m itted  to the Juneau psychiatric unit.

Bill H erm an stuck by Maria. He recognized that she might be ready to change, and he 
supported her increasingly positive decisions to be sober, to work part-time, and to take 
classes towards a GED. Maria started to stabilize. She m oved from the homeless shel­
ter into subsidized housing. W hat had once been a bitter and confrontational relation­
ship between M aria and her guardian becam e a trusting and pleasant relationship for 
both. Maria sees H erm an as a friend w ho has always been there to act in her best inter­
est, and w ho rem ains ready to help her as she moves forward in her life.

t he names of OPA clients throughout are fictitious. page 5



Through the fast and skillful investigation done by a lawyer in the criminal section o f 
OPA. an innocent young man and his innocent brother were saved from long jail sen­
tences and a lifetime of harm from unjust felony convictions. The fabricated charges 
made by a drug dealer were proven false, and the boys were acquitted.

Jamie. 17 years old. occasionally bought small quantities of m arijuana from Sharon, a 
woman w ho lived near his girlfriend. Jamie took his friend. Sam, over to S haron 's  house 
one day. Jam ie went in to m ake a purchase, while Sam  sal in Jam ie’s car. W hen Jamie 
returned, Sam  said he wanted to go in. too, and went into S haro n’s house, alone. After a 
few minutes, Sam  cam e rushing back to the car, telling Jam ie to “Go, go. go!” He told 
Jamie that he had stolen pot from Sharon. Jam ie was upset and angry at Sam. He knew 
that Sharon would think that he had set her up to be robbed by Sam.

Sharon called the police. She told them that Jam ie and another man had taken $300 at 
gunpoint. Jam ie was arrested and pul in jail. He was desperately afraid. He knew noth­
ing about any gun or any money. The police also arrested Jam ie 's  brother, Jcrold. and 
charged him with the same crime. It was Jc ro ld ’s bad fortune to look almost identical to 
Sam (although they were not related in any way). The Public D efender Agency was ap ­
pointed to represent Jerold. OPA was appointed to represent Jamie.

OPA attorney, Leslie Hiebert began investigating im mediately. Jam ie told her that it 
had been Sam w ho had been with him that day, not Jerold. She went to interview Sam. 
Sam admitted that he had stolen pot from the drug dealer, and said that he had done it on
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his own, w ithout help from Jamie. He said that some of what he had taken had been in a 
little plastic cosmetic bag when he took it, and that he look the bag when he took the 
pot.

Hieberl studied S am 's  face, and saw that there was, indeed, an uncanny similarity be­
tween Sam and poor Jerold. She convinced Sam to tell the police what he had done (a 
real feat since Sam knew that it might mean he would face a jail sentence himself). Site 
had Sam taken to police headquarters, where he was interviewed by the police on video­
tape.

Sharon denied ever having possessed or sold marijuana. She said she was an innocent 
victim of a robbery. Sharon said that Jamie had known that she always kept her m oney 
to pay her monthly bills on the shelf, that il was part of her routine, and that he had 
come to her apartment expressly to steal the money, bringing with him an accom plice 
with a gun to threaten her.

Al trial, Hiebert was able to produce testimony from the gas com pany, the pow er co m ­
pany, and the telephone com pany that Sharon had never paid a ny  o f  her bills while she 
lived at that apartment, let alone paid in cash. Hieberl showed the ju ry  the videotape of 
S am 's  confession, so that the ju ry  could see how much Sam looked like Jerold, and how 
Sam had already admitted that he  was the one w ho had been with Jamie on that day. 
Hiebert also showed the ju ry  the cosm etic bag that Sharon had admitted was hers. This 
was the sam e cosm etic bag that Sam  had admitted to taking from Sharon, the bag that 
held her pot.

Hiebert also proved that Sharon w as a drug dealer, and was selling pot on the same day 
as the robbery, by calling T om m y Shelton to testify: Shelton said he had bought m ari­
juana from Sharon him self on that very day. Tom m y was not a friend of  either o f  the 
defendants, and was worried that he would get in trouble him self for what he was say­
ing. He only cam e because he w as subpoenaed by Hieberl.

The investigation done by OPA proved that the charges against Jam ie and Jerold were 
based on the word of  a lying drug dealer. The ju ry  agreed, and acquitted both brothers 
o f  all of the felony charges. Jam ie was released from jail, where he had been im pris­
oned for six months, and went home, where he was reunited with his mother and 
brother.
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M A RCIA  HONKA, GA L

Mom Comes Home

Tw o year-old Chris Shriver and his lour year-old sister Jenny rocked from side to side in 
their m other 's  car as it swerved from left to right down the highway. Their mother, 
Becky, was drunk again. B ecky’s erratic driving caught the eye o f  a patrolling state 
trooper, w ho pulled her over. B ecky 's  blood alcohol was m ore than twice the legal limit 
permitted a driver.

Becky was arrested, and Chris and Jenny were placed in em ergency foster care. The Di­
vision o f  Family and Youth Services filed for legal custody o f  the children. M arcia Ho- 
nea. a g u a rd ia n  a d  lite m  at OPA, was appointed by the court to sc-ve as an advocate for 
the best interests o f  the two young children.

Under court order, Becky began an outpatient alcohol treatment program. She did every­
thing she w as supposed to do, according to her case plan. T o  all appearances, Becky 
had turned a corner. Jenny and Chris were sent back home. Becky said that she had quit 
drinking. She went back to college.
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The Court was about to release legal custody o f  the tw o children back to Becky. On be­
half o f  the tw o Shriver children, Honea kept an eye on the family. Honea was troubled 
by a nagging doubt about w hether or not Becky was really comm itted to change, a 
doubt that was confirmed when Honea got a call from B ecky’s neighbor, who said that 
Becky was drinking again.

Honea confronted Becky with what she knew, and with the fact that the ch ildren 's  only 
hope of happiness lay in B ecky’s sobriety. She laid out in plain, powerful, and direct 
terms what w ould happen if Becky d idn 't change. Honea also inform ed B ecky 's  treat­
ment program o f  the relapse. Further pretense on B ecky’s part was not possible.

Becky went back into treatment, and this time she com m itted herself to sobriety. That 
was four years ago. Becky com pleted college, and is working full-time as a technical 
writer in a private company.

Chris and Jenny Shriver got back the mother they love, a mother on whom  they could 
truly rely. Becky loves her children, and has m ade them a safe and happy home. Becky 
says she ow es her success to her own desire to change and to the determ ined interven­
tion made by Honea. Through H onea’s com m itm ent, the Shriver children arc growing 
up with a hopeful future, and the inter-generational chain o f  loss that could have been 
set into motion by B ecky’s alcoholism  has been avoided.

Page 9



The Pickens Family. Back row: mom Judy, Andrea. Jiliian.
Middle row: Adrianna. Anthony, dad Marvin, Erin.
Bottom row: Lesley, Paul.

A Happy New Home
Most o f  the time, intervention on behalf of children in troubled families can be brief, 
and the family can be reunited. This usually involves helping the children's parents to 
do what needs to be done so that the children will live in a safe home. Som etim es, 
however, this is not possible, because the parents arc unwilling or unable >o m ake the 
necessary changes.

In these situations, a new family needs to be found for the children. Often this is a 
relative or friend o f  the child's family. Som etim es a new adoptive family is found. 
Judy Sullivan-Pickens and M arvin Pickens recently adopted three children w ho had 
been represented by OPA child advocates.
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C h i ld  A d v o c a te s  C a r r y  a H e a v y  L o a d

A g u a rd ia n  a d  lite m  (GAL) is a person appointed by the court to act as an independent 
advocate for a child's best interests. OPA staff G A Ls work in Anchorage, Fairbanks 
and Juneau. Som e are attorneys and some arc professionals from many other fields. 
S taff G A Ls are assisted in m any cases by volunteer Court Appointed Special A dvo­
cates. S taff  work together in teams to ensure the best possible representation of  
Alaska's abused and neglected children.

The G A L has a key role in child protection proceedings. Unlike the other participants, 
the G A L has no interest other than that o f  the child. T h e  G A L's jo b  is to ensure that 
the child is protected (in the child's own home, if possible), that appropriate services 
are provided to the child and the family, and that a timely perm anent plan is imple­
mented for those children w ho cannot safely be reunited with their families. Often re­
ferred to as the "eyes and ears o f  the court," the G A L provides information and makes 
recom m endations to the court to enable the court to m ake the best possible decision.

The OPA child advocates carry such heavy caseloads that they are unable to do many 
o f  the things that they are supposed to do  for each child w ho is represented. A G A L 
should be spending about 6 h o u rs  p e r  m onth  for a child client in a relatively straight­
forward case. T hese  hours should be spent interacting with the child, and the ch ild 's  
family, school, and other caregivers, and in com m unication with the courts and other 
authorities involved in the case. [See the box on next page for further details.] OPA 
child advocates, however, are able to spend only an average o f  one h o u r p e r  m on th  p e r  
ch ild , because each G A L represents about 140 children.

Children are being underserved. Even the dedication, experience, and m ature judgm ent 
for which O PA  child advocates are known cannot allow them to m ake up the differ­
ence between what is needed and what can be done in the time available. W hat this 
means is that each child faces greater risk: the child advocate may not be able to meet 
with the teacher, or work as closely with the DFYS social worker, or m onitor the 
ch ild 's  situation as well as should be done. In addition to the increased risk to children, 
this ends up costing the state m ore money, because the right outcom e is not always 
achieved as efficiently as it o therw ise would be.
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GAL Responsibilities for Each Child
Investigate each assigned case
♦ Meet with and interview the child as soon as possible
♦ Obtain and read relevant ’-cords, including:

- DFYS file
- Medical, educational, mental health, and law enforcement records
- Court records

♦ Interview adults important in the child's life, including:
- Family members/relatives/caregivers
- DFYS social workers
- Tribal representatives

- Other professionals (teachers, doctors, therapists, etc.)
M onitor and move each case through the child protection system
♦ Participate in creating the DFYS case plan
♦ Maintain contact with the child and child’s situation to:

- nurture relationship with child and observe changes in child over time
- develop knowledge of situation
- explain proceedings in terms that the child can understand

♦ Advocate for child to obtain appropriate care and services
- Consult with caregiver, teachers, and other providers as needed
- Protect the child's cultural needs
- Confirm that child’s relatives have been identified and located
- Maintain contact with tribal representatives

♦ Follow parents' progress in completing the case plan
- Maintain contact with child’s parents
- Consult with parents' service providers and DFYS
- Observe interaction between child and parents 

Ensure th a t  all relevant inform ation is available to court
♦ Participate in court hearings and meetings related to case
♦ Inform court how the child is doing and identify barriers to permanency
♦ Complete reports to court as required
♦ Testify, call witnesses, question witnesses and make arguments
♦ Protect the interests of a child called as a witness
♦ Obtain legal advice/representation if needed
♦ Request court reviews or judicial intervention when needed
♦ Inform the court o f  the child’s wishes
Seek cooperative solutions to assist the child to find stability, safety, and love
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OPA Public Guardians Manage Overwhelming Caseloads

O PA 's  public guardians are responsible for managing the affairs o f  adults w ho have 
been found by a court to be legally incapacitated, and w ho have no friends or family to 
take care o f  them. Public guardians may be responsible for arranging for all the needs of 
a client, including educational, legal, financial, housing, and physical and mental health- 
related needs o f  their clients. M ost o f  these clients suffer from chronic mental illness, 
developmental disabilities or age-related dementia, such as A lzheim er 's  disease.

OPA public guardians arc ju gg ling  huge caseloads —  caseloads that are more than tw o  
tim es la rg e r  than the load recom m ended by the National G uardianship Association. A 
com prehensive study of public and private guardianship in Alaska was com pleted in 
September, 1998 by The M cDowell G roup (at the request o f the Department o f  A dm ini­
stration). T he analysts found that OPA public guardians are dedicated, respected, and 
efficient, but that “ the public guardian staff have unreasonable caseloads by any m eas­
ure.” T he analysts concluded that these unreasonable caseloads made il impossible for 
OPA to meet its statutory com m itm ents  for complete guardian service.

There is an u rg en t need to rem edy this situation. T he graph below shows a comparison 
based on an extrapolation from a legislative audit conducted some years ago.
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Legislature Saves Money:

In 1984, the A laska Legislature created OPA to solve a persistent and expensive gov­
ernmental problem. The purpose o f  the agency was to provide e ffe c tive  a nd  cost- 
e ffic ie n t legal reprcsen<ation for three different groups o f  indigent Alaskans: abused 
and neglected children, adults w ho need guardians, and certain indigent criminal de­
fendants. The legislature m oved this duty from the judicial branch to the Department 
of Adm inistration.

The legislative plan has w orked even belter than could have been expected. From a 
budgetary perspective, the use o f OPA em ployees rather than private attorneys has 
cut costs dramatically. From a consum er perspective, the quality o f  representation 
available to OPA clients has been consistently 
high. This is a marked im provem ent over the ear-

age and Fairbanks. This provides c o s t - e f f e c t i v e , _______________________________
efficient representation in the locations where the
greatest num ber o f  cases arise. OPA contracts with attorneys and other professionals 
in every other Superior Court location in Alaska. These contractors provide OPA 
representation when they are appointed to cases by that court.

Because no contract system can anticipate every court appointm ent m ade under the 
OPA statute, the office m aintains a list of more than 100 attorneys throughout A laska 
who are willing to take cases at reduced hourly rates under m axim um  com pensation

Almost all o f  OPA 's paid s taff m em bers are lo­
cated in the major population centers o f  Anehor-

In every case. OPA is appointed to represent l c li­
ent by the Superior Court. Th is  m eans that OPA 
has no direct control o f  its caseload, or o f the 
cases to which il is assigned. Representation of 
these clients is provided by O PA  em ployees, paid 
contractors, and unpaid volunteers.

lier system, which involved using the appointed 
services o f  a wide range of  private providers, 
whose cost and quality varied.

Unpaid CASA volunteers 
are an important part of 
the OPA team. Through 
the efforts of these citizen 
volunteers, thousands of 
hours of time are donated 
to protecting the welfare 
of at-risk children, by 
persons trained and su­
pervised by OPA staff. 
24,000 hours were do­
nated by CASAs last year, 
the equivalent of over 1 2  
full time positions.

ceilings.
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And in the simple act oj

t s i m m m m m

c a s a
A pow erfu l v o ice  in a c h ild ’s life .

CASAs fo r  Children supports J'ASA volunteers 
and the abused and neglected children they 
represent. CASAs fo r  Children provides fo r  

camp scholarships; 
training o f volunteers; 

funding fo r  recreational and 
cultural activities; 

volunteer recognition and support; and 
supplemental educational opportunities 

and emergency needs.

Please consider a donation 
to help fund  these activities.

Yourfinancial support is needed 
and much appreciated.

CASAs fo r  C h ild ren
PO Box 242484 

Anchorage, AK 99524-2484
Federal Tax ID: 92-0133200

It m atters to children...
that someone stands up for them in court to 
prevent further harm. Abused and neglected 

children in Alaska need caring and 
committed adults who are trained to 
present their best interests in court. 

Would you like to be one of those adults?
We need you.

Please call the Office of Public Advocacy 
Alaska CASA Program, 269-3500, to find out 

more about becoming a CASA volunteer.

P hotography by A n d re a  Sw cnsen. P ub lica tion  o f  th is  b rochu re  b y  
G raph ic  A rts  students o f  K ing C areer Center, A n chorage  School 
D is tr ic t. A p ril 2000.

C A S f k s
f or
Ch ildren
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The Alaska CASA Program, organized 
under the State of Alaska Office of Public 
Advocacy, is part of a growing national coali­
tion that speaks up for children who have been 
abused and neglected.

A CASA (Court Appointed Special 
Advocate) is a trained community member 
who is assigned to represent the best interests 
of children who are involved in the court sys­
tem due to abuse or neglect. CASA volunteers 
are carefully screened and complete 35 hours 
of training prior to receiving a case. The CASA 
provides the judge with carefully researched 
information about the child's background 
along with current first-hand observations 
about the child's needs. This information helps 
the court to make a sound decision about the 
child's future.

In 1999, 180 CASAs contributed 24,000 
hours volunteering their time to 633 abused and 
neglected children in Alaska. On a national 
level, there are over 42,400 CASAs who advo­
cated for more than 164,000 abused and neg­
lected children throughout all 50 states, 
Washington, D.C. and the U.S. Virgin Islands.

CASAs for Children is a non-profit organization dedicated to 
the support, recognition and continuing education of Court 
Appointed Special Advocates. CASAs for Children promotes public 
awareness of the CASA Program and advocates on behalf of 
abused and neglected children in Southcentral Alaska.

CASAs for Children (CFC) was formed in 1991 to provide sup­
port and recognition to the volunteer CASAs and services to the 
abused and neglected children the CASAs represent. CASAs for 
Children has a ten-member volunteer Board of Directors that 
meets monthly and administers a $26,000 annual budget.

CFC raises money by means of corporate, individual and serv­
ice organization donations, an annual quilt auction, and sales of 
CASA merchandise. The money raised is used to send children to summer camp 
(48 children in 1999); monthly recreational activities, notebooks and tickets to 
local activities for special outings with the children and their CASA; and other spe­

cial needs that may arise throughout the year.
CFC also provides support for volunteer training and recognition. Topics for 

volunteer training sessions can range from fetal alcohol syndrome to investiga­
tions, negotiations, domestic violence and its impact on children, understanding 
psychological evaluations, families and addictions, child sexual abuse, safety

issues during home visits, and teen substance 
abuse-all issues that the CASAs deal with on 
a daily basis when advocating for abused and 

neglected children.
Your contribution to CFC, whether in the 

form of purchasing t_ASA merchandise or by a 
cash donation, is greatly appreciated. All 
money received stays in Alaska for the benefit 
of Alaskans. Please make your check payable to CASAs for Children. 
Your donation is tax deductible as allowed by law.

W h a t  is  C A S A ? W h a t  is  C A S /is  f o r  C h i ld r e n ?



"o5L

RECORDS 
CERTIFICATION

I, the undersigned, an employee of the State of Alaska, do 
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H storic W a te rs  o f A le x a n d e r  A rch ip e la g o

Area of Map
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Graphic depiclion of closing lines drawn by Ihe Uniled Stales al the 
1903 Boundary Tribunal to mark Ihe seaward limits of Ihe inland waters 
of Ihe Archipelago. See 5 Proceedings of the Alaskan Boundary Tribunal, 
S. Doc. No. 162,58Jh Congress, 2d Session (1903-04), PI. I, Argument 
of Ihe United Stales, pp. 15-16; id. Vol. 4, PI. I, Counlercase of Ihe 
United Slates, pp. 31-32.

Territorial sea (3 nautical mites) and inland waters

‘Pcckels and enclaves" more than 3 naullcal miles from Ihe shoreline 
of Ihe coast and of any islands comprising Ihe Alexander Archipelago 
and behind the 1903 Alaska Boundary Tribunal closing lines.

Tenitorial sea extending 3 nautical miles seaward from Ihe United Stales' 
1903 Alaska Boundary Tribunal closing lines and more than 3 nautical 
miles from any point on Ihe mainland or any of the islands.

Community or Settlement

This map is a graphic depiction only and 
Is not intended as a  legal description.

Prepared by the Department o f Natural Resources, Division o f Mining, Land & Water- Technical & Data Management Section October, 1999





JURIDICAL BAYS
I NORTH SOUTHEAST

SOUTH SOUTHEAST
The area Is depicted ae one bay for Illustrative 
purposes. It may comprise more than one bay.

Islands within the Indentation or 
croatlng more than one mouth 
under Convention Article 7(3).
Illustration of approximate Juridical bay closing lines or 
baselines. Due to limitations of scale, such lines that 
measure less than one nautical mile are not depicted.

The smaller Juridical bays, Sitka Sound and Cordova Bay 
are labeled but not otherwise highlighted In this graphic. 
Closing lines or baselines forthe emallorjurtdlcal bays 
arc no* depicted.

T his tn sp  Is a  g rap h id  d ep ic tio n  o n ly 1 
a n d  is  n b t in ten d ed  a s  si legal d e sc rip tio n .

Technical & Data Management Section. I



Gregory E. Maggs's Home Page httpyAvmv.law.gwu.edu/facweb/gmaggs

G regory  E. M aggs
Professor o f  Law, G eorge W a s h in g to n  U n ivers ity  L aw  School 

M ailing  A ddress : 720 20th Street, N .W ., W ashington, D C  20052
C am p u s  Office Location: Old M ain  Building, 1922 F Street, N .W ., rm. 406c, W ashington, 
DC 20052
T elep h o n e , Fax, a n d  Email: Tel. (202) 994-6031 /  Fax. (202) 9 9 4 -5 6 5 4 /
gmaggs@main.nlc.gwu.edu
Persona l In fo rm a tio n : resume, publications
C ourses: C onstitu tional Law I (spring 2000 syllabus, exams, grading guides)

Contracts I (fall 2000  syllabus, exams, grading guides)
Contracts  II (spring 2000 syllabus, exams, grading guides)
Commercial Paper (fall 2000  syllabus, exams, grading guides, review videos)

No. 128, O rig ina l,  A laska v. U n ite d  S ta te s : docket sheets

Updated November 6, 2000

l o f I 1/26 9 :29 AM
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GREGORY E. MAGGS ~ Resume 

PRESENT EMPLOYMENT

The George W ashington University Law School, W ashington, D.C.
Professor of Law (2000-present); Associate Professor of Law (1993-2000)

Subjects taught: Commercial Paper-Paym ent System, Constitutional Law I, 
Contracts I &  II

Distinguished Faculty Service Award (1997, 1998)

Special Master, U.S. Supreme Court No. 128, Orig., Alaska v. U nited  States

EDUCATION:

Harvard Law School, J.D., magna cum laude, 1988 
Harvard Law Review (Articles Office Co-Chair)

Harvard College, A.B., summa cum laude, 1985 
Phi Beta Kappa, John Harvard Scholar 
Concentration: Linguistics and Applied Mathematics

PREVIOUS EMPLOYMENT:

C onsultant to the Office of Independent Counsel, In re: Madison G uaranty  
Savings &. Loan Ass'n (Hoi Kenneth W. Starr) (1998-2000)

Assistant Professor of Law, University of Texas School of Law, Austin, Texas 
Subjects taught: Bankruptcy, Insurance Law, Paym ent Systems 
(Fall 1991, 1992-1993)

Law clerk to Hon. Clarence Thomas, U.S. Supreme Court, W ashington, D.C. 
(1991-1992)

Private practice and research with Hon. Robert H. Bork, W ashington, D.C. 
(1990-1991)

Law clerk to Hon. A nthony M. Kennedy, U.S. Supreme Court, W ashington, D.C. 
(1989-1990)

I o f 2 1/26 9:29 AM
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Law clerk to Hon. Joseph T. Sneed, U.S. Court of Appeals for the N inth  Circuit, 
San Francisco, Calif. (1988-1989)

A D M ITTED  TO  PRACTICE:

New York, District of Columbia, Massachusetts

MILITARY:

U.S. Army Reserve, Judge Advocate General's Corps (1990-present)

FOREIGN LANGUAGE STUDY:

German, Arabic, Spanish
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D O C K E T  SH EETS -  NO. 128, ORIGINAL, ALASKA v. U N IT E D  STATES

Below are two docket sheets for United States Supreme Court,
No. 128, Original. State of Alaska. Plaintiff v. U nited States of 
America.

The first is a copy of the official docket sheet m aintained by the 
U.S. Supreme Court's Office of the Clerk. The second is a docket 
sheet prepared by the Special Master for proceedings before him.

The Special M aster will post selecteu -iocuments, including the 
final (but unsigned) versions of all of his orders, in ".pdf' format.
To view and print these documents, you will need Adobe®
Acrobat® Reader,&.trade; which you may download for free at 
www.adobe.com.

Gregory E. Maggs, Special M aster 
George W ashington University Law School 
720 20th Street, N.W.
W ashington, DC 20052 
Special Master's Home Page

Last updated Dec. 20, 2000

CO PY  OF OFFICIAL D O C K E T  SH EET M A IN T A IN E D  BY T H E  U.S. SU PR EM E  
C O U R T
FR O M  N O V E M B E R  24 , 1999  U N T IL  O C T O B E R  16, 20 0 0 .

ENTRY DATE P R O C E E D IN G  A N D  O R D ER S PD F

1 Nov 24 1999 M otion for leave to file and bill of com plaint 
filed.

2 Jan 24 2000 Order extending time to file response to 
m otion for leave to  file a bill of com plaint 
until February 28, 2000.

3 Feb 25 2000

|1

Order further extending time to file response 
to motion for leave to file a bill of com plaint 

j until March 29, 2000.

4  M a r  2 9  2 0 0 0  O r d e r  f u r t h e r  e x t e n d i n g  t i m e  t o  f i le  r e s p o n s e

I o f 3 1/26 9 :29 AM

http://www.adobe.com


No. 128, Original, Alaska v. United States o f America httpy/vvwtv.law.gt vu.edu/factveh/gmaggs/1 2SorigMockct.htm

to motion for leave to file a bill of com plaint 
until April 12 ,2000 .

5 Apr 12 2000 Brief for United States filed.

6 Apr 25 2000 DISTRIBUTED. May 1 1, 2000 (Page 16)

7 Apr 25 2000 Reply brief filed.

8 M ay 23 2000 REDISTRIBUTED. June 8 , 2000  (Page 4)

9 Jun 9 2 0 0 0 M otion for leave to file a bill of com plaint is 
granted. The United States is allowed 60 
days within which to file an answer.

1 0 Aug 9 2000 Order extending time to file answer to  bill of 
complaint until August 25, 2000.

1 1 Aug 25 2000 Answer of United States to bill o f com plaint 
: filed.

1 2 Sep 13 2000 DISTRIBUTED. October 6 , 2000  (page 4)

13 Oct 10 2000 REDISTRIBUTED. October 13, 2000  (page 
14)

14 Oct 16 2000 It is ordered that Gregory E. Maggs, Esquire, 
of W ashington, D.C., is appointed Special 
M aster in this case.

15 Oct 16 2000 'IT  IS ORDERED th a t Gregory E. Maggs,
Esquire, of W ashington, D.C., be appointed 
as Special Master in this case with authority  
to fix the time and conditions for the filing 
of additional pleadings and to direct 
subsequent proceedings, and with authority  
to summon witnesses, issue subpoenas, and 
take such evidence as may be in troduced and 

!such as he may deem it necessary to call for. 
The Special M aster is directed to subm it 
such Reports as he may deem appropriate. 
The compensation of the Special Master, the 
allowances to him, the compensation paid to 
his legal, technical, stenographic, and clerical 
assistants, the cost of printing his Reports, 
and all other proper expenses, including 
travel expenses, shall be charged against and 
be borne by the parties in such proportion as 
the Court may hereafter direct.

2  o f 3 1/26 9:29 AM
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D O C K E T  SH EET FO R  P R O C E E D IN G S  BEFORE T H E  SPECIAL M A STER  
ST A R TIN G  O C T O B E R  25 , 2 0 0 0 .

ENTRY D ATE P R O C E E D IN G  A N D  O R D ER S PD F

I 1 Oct 25 2000 Case M anagement Order No. 1 cmo- l .pd f

2 Nov 6  2000 Case Management Order No. 2 cmo-2 .pdf

|3 Nov 10 2000 Case Management Order No. 3
............. ............. . ■ ■

cmo-3.pdf

4
:
i

Dec 14 2000

Alaska's Unopposed M otion for Leave to 
File an Amended Complaint, Amended 
Complaint, and Brief in Support of M otion 
filed.

•

5 Dec 20 2000 Case Management Order No. 4 cmo-4.pdf

No. 128, Original, Alaska v. United States o f America
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Alaska Department of Law /Natural Resources

U p d a t e d  D e c e m b e r  15 , 2 0 0 0

S ig n i f ic a n t  N a t u r a l  R e s o u r c e s  C a s e s

T h e  f o l lo w in g  is  a  s u m m a r y  o f  m a n y  o f  t h e  a c t iv e  s u b s i s t e n c e ,  
s t a t e h o o d  d e f e n s e ,  a n d  o t h e r  s ig n i f i c a n t  l a w s u i t s  b e in g  h a n d l e d  
b y  t h e  N a t u r a l  R e s o u r c e s  S e c t io n  o f  t h e  A la s k a  D e p a r t m e n t  o f  
L aw .

1. K atie  lo h n  v. U .S.
2. S tevens  Village v. M cV ee a n d  R osier
3. N a t iv e  Village o f  O u in h a g a k  v. U n i te d  S ta tes
4. P era trov ich  v. U n i te d  S la tes
5. K luti K aah  v. Alaska
6. S ta te  v. H a rr iso n
7. S ta te  o f  A laska v. U n i te d  S ta tes  [S o u th e a s t  A laska m a rin e  w aters l
8. C o n fe d e ra te d  T ribes  &. B ands o f  th e  Y ak am a In d ian  N a t io n ,  et. al v. 
Baldrige
9. U .S . v. W a sh in g to n
10. Alas lea v. U n i te d  S ta tes  a n d  Bruce B ab b it t
11. H v a k  M in in g  Co. v. hl.S. IRS 24771
12. H a ro ld  Kalve v. F rank  Rue

ST A T E  C O U R T  CASES

1. K en a itze  In d ian  T rib e  v. S ta te
2. In te r io r  A irb o a t  Ass'n v. S ta te
3. K a c h e m a k  Bav C o n se rv a tio n  Societv , e t al. v. S ta te . D N R  ■ ■— 11 -    -— / . ....   ■ ■ -■

FED ER A L C O U R T  CA SES

I o f 27 I/ IS  10:21 AM

http://www.law.state.ak.us/naturalrcsourccs/significantcascs.htinl
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4. K ash w itn a  Farm s. Inc., H a r ry  a n d  C o n sn e lo  W a s s in k  v. S ta te
5. K o v u k u k  River T riba l T a sk  Force v. R ue
6. C.Una In su ran ce  Co. &  N ativ e  Village o f  M ek o rv u k . e t  al. v. M oses
7. L eu the  v. S ta te  o f  A laska
8. G reenpeace , Inc. v. S ta te
9. G reen p eace  v. A laska D e p 't  o f  N a tu ra l  Resources
10. G reen p eace  v. Alaska D e p 't  o f  N a tu ra l  Resources
11. C o o k  In le t  K eepers v. S ta te
12. H a id a  C orp . v. P a tr ick  G alv in
13. Crivello v. S ta te , C FEC
14. ICenai P en in su la  B orough  v. S ta te , D ep 't  o f  N a tu ra l  R esources
15. A laska  T ra d e m a rk  Shellfish, Zaugg, e t  al. v. A DF& .G, e t  al.
16. ICenai P en in su la  B orough  v. S ta te . D N R
17. T h e  A ssocia tion  o f  Village C ouncil P res iden ts .  Inc.. e t  al. v. S ta te
18. A laska C e n te r  for th e  E n v iro n m en t,  e t  al. v. S ta te  o f  A laska, D G C
19. Fallis, W a lk e r  v. ADF&.G
20. A H T N A , Inc., e t  al. v. S ta te---------------------- 1-------- i------------------------
21. K e n n e th  H .. M a n n in g  v. S ta te
22. A laska W ild life  Alliance, e t  al. v. A laska B oard  o f  G am e , e t  al.
23. Fish a n d  W ild life  E n fo rcem en t A ctions

A D M IN IS T R A T IV E  P R O C E E D IN G S

1. In Re: N a tiv e  A llo tm en t A p p lica tio n  o f  D o n n a  H u ff
2. In re: N a t iv e  A llo tm e n t  A p p lica tio n  o f  A lfred  B ayou
3. FPA E n fo rce m e n t  A ctions

FED E R A L  C O U R T  CA SES
/

1. K atie  lo h n  v. U .S. (N in th  C r \  N o . 0 0 -3 5 1 2 1 ;  o u r  file no.
2 2 1 -0 0 -0 4 7 4 ;  s ta te 's  a t to rn ey :  Jo an n e  Grace; p la in tiffs ' a t to rney : 
H e a th e r  K endall o f  N A RF; U .S .' a t to rn ey s :  D e a n  D u n s m o re  and  
E lizab e th  A n rrP e te r so n ) .  T h is  is o n e  o f  th e  jo in t ly  m a n a g e d  
A N IL C A  subsis tence  cases. T h e se  cases h ad  b een  s ta y e d  u n til  
O c to b e r  1, 1999. T h e  p la in tiffs  a lleged th a t  A N IL C A  requ ires the  
federal g o v e rn m e n t  to  m an ag e  fisheries in nav igab le  w a te rs  o f
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A laska, a n d  accord ing ly , th a t  th e  Federal S u b s is ten ce  B oard  
sh o u ld  tak e  over m a n a g e m e n t  o f  th e  C o p p e r  R iver a n d  au th o r ize  
a sub s is tence  fishery  a t  B azu lne tas .

B o th  th e  D is tr ic t  C o u r t  a n d  th e  N in th  C ircu it  C o u r t  o f  A ppeals 
ag reed  in p a r t  a n d  h e ld  t h a t  th e  te rm  "public lands" includes 
nav igab le  w a te rs  in  w h ich  th e  U n i te d  S ta tes  has reserved  w a te r  
r igh ts . (U n d e r  th e  reserved  w a te r  r igh ts  d o c tr in e ,  w h e n  the  
U n i te d  S ta tes  w ith d ra w s  la n d  a n d  reserves it  for a federal pu rp o se  
-- fo r  exam ple , a n a t io n a l  p a rk  o r  w ildlife refuge -- it also reserves 
by  im p lica tio n  w a te r  r igh ts  necessary  to  fulfill th e  p u rp o ses  o f  th e  
rese rva tion ). T h e  c o u r t  r e m a n d e d  th e  case to  th e  D e p a r tm e n ts  o f  
In te r io r  a n d  A gricu ltu re  to id en tify  th o se  w aters .

In  Jan u a ry  1999 , th e  D e p a r tm e n ts  o f  In te r io r  a n d  A gricu ltu re  
p u b lish e d  final regu la tion s  to  a ssu m e  m a n a g e m e n t  o f  subsis tence  
fisheries. T h e  regu la tion s  cover su b s is ten ce  activities o n  all w aters  
w i th in  o r  a d ja c e n t  to  th e  ex terio r  b o u n d a r ie s  o f  3 4  id en tif ied  
federal areas, in c lu d in g  n a t io n a l  parks , refuges, preserves, 
m o n u m e n ts ,  w ild  a n d  scen ic  rivers, a n d  n a t io n a l  forests 
(exc lud ing  th e  m a r in e  w a te rs  o f  th e  T o n g ass  a n d  C h u g ach  
N a t io n a l  Forests). T h e y  also e x te n d  th e  Federal S ubsis tence  
B oard 's  m a n a g e m e n t  to  som e federal lan d s  se lected  u n d e r  th e  
A laska  N a tiv e  C la im s S e t t le m e n t  A c t o r  th e  A laska S ta te h o o d  A c t 
u n t i l  conveyed . In  a d d i t io n ,  th e  rules p u rp o r t  to  con firm  th e  
Secretaries ' a u th o r i ty  to  re s tr ic t  o r  e l im in a te  h u n tin g ,  fishing, a n d  
t ra p p in g  o n  s ta te  a n d  p riv a te  lan d s  w h e n  th ese  activities in terfere  
w i th  th e  su b s is ten ce  p r io r i ty  o n  th e  p u b lic  lands. T h e  rules 
b ecam e  final in  O c to b e r  1999 , a n d  th e  U .S . D is tr ic t  C o u r t  
e n te re d  final ju d g m e n t  in th e  case o n  Ja n u a ry  7, 2 0 0 0 ,  a ffirm ing  
its earlier o rders  a n d  d ism iss ing  a n y  rem a in in g  claim s w i th o u t  
p re jud ice . T h e  s ta t£  filed an  ap p ea l  to  th e  N in th  C ircu it  C o u r t  o f  
A ppeals  o n  Ja n u a ry  2 6 , 2 0 0 0 .  T h e  c o u r t  agreed  to  h e a r  th e  
ap p ea l  en  banc. O ra l a rg u m e n t  will be D e c e m b e r  2 0 , 2 0 0 0 .

B a c k  to  to p  ofypage

3 o f 27 1/18 10:21 AM
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2. S teven s  Village v. M cV ee a n d  R osier (U n i te d  S ta tes  D is tr ic t  
C o u r t  No. A 9 2 -5 6 7 -C V  (H R H ) (Judge H o llan d ) ;  o u r  file no. 
2 2 1 -9 3 -0 1 2 3 ;  state 's a t to rn ey : Jo a n n e  Grace; p lain tiffs ' a t to rn ey :  
C aro l D an ie l;  U .S.' a t to rneys:  Bruce L a n d o n  a n d  D ea n  
D u n sm o re ) .  T h is  is o ne  o f  th e  jo in tly  m a n a g e d  A N IL C A  cases.

In  1992 , p la in tiffs  filed su it  ag a in s t  th e  Federal S ubsis tence  Board  
(FSB) a n d  A D F& .G , alleging th e y  are b e in g  d en ied  th e ir  federal 
sub s is tence  p r io r ity  w ith in  G am e  M a n a g e m e n t  U n i t  2 5 (D )
W e s t .  Follow ing  denial o f  a T R O , th e  federal d e fe n d a n ts  m o ved  
for a v o lu n ta ry  rem an d  to th e  FSB. O n  re m an d ,  th e  FSB changed  
its regu la tions  to  acc o m m o d a te  p la in tiffs ' requests  for: an 
ex ten s io n  o f  th e  season; p rov isions a llow ing  a p e rm it te e  to  
d es ig n a te  a n o th e r  person  to  h u n t  o n  his o r  her  behalf; a n d  closing 
federal pu b lic  lands in G M U  2 5 D  W e s t  to  h u n t in g  by  non-local 
res iden ts . T h e  parties filed c ross-m o tio n s  for su m m a ry  ju d g m en t  
o n  th e  o n ly  rem ain ing  issue: w h e th e r  th e  FSB has a u th o r i ty  to 
regu la te  h u n t in g  on  s ta te -m an ag ed  lan d s  ad jacen t  to  federal lands 
in G M U  2 5 D  W e s t  to  p ro tec t  su b s is ten ce  uses on  "public lands" 
in G M U  2 5 D  W est.  Judge H o l la n d  has  ch arac te r ized  th is  as the  
"where II" issue.

Judge H o lla n d  ten ta t iv e ly  in d ica ted  in th e  s tay  o rd e r  th a t  th e  FSB 
lacks a u th o r i ty  o ff  "public lands" becau se  th e  Secretaries o f  
In te r io r  a n d  A gricu lture  d id  n o t  g ra n t  su ch  a u th o r i ty  in th e  
regu la tions  es tab lish ing  the  FSB. Judge  H o llan d  expressed  n o  
o p in io n  on  th e  q u es tio n  o f  w h e th e r  th e  Secretaries them selves 
have th a t  a u th o r i ty ,  b u t  in d ica ted  t h a t  h e  w o u ld  e n te r ta in  fu r th e r  
b rie fing  on  th e  issue. M eanw hile , th e  S tevens  Village plaintiffs 
a n d  o th e rs  su b m it te d  a  ru lem ak in g  p e t i t io n  to  th e  Secretaries o f  
A gricu ltu re  a n d  In te r io r , req u es tin g  th a t  th e y  ex ten d  th e  FSB's 
a u th o r i ty  to  s ta te  a n d  p riva te  lands. T h e  parties  agreed  to  s tay  
th e  case w hile  th e  Secretaries c o n s id e red  th e  pe tition .

In  Ja n u a ry  1999, th e  D e p a r tm e n ts  o f  In te r io r  a n d  A gricu ltu re  
p u b lish ed  final regu la tions th a t  p u rp o r t  to  con firm  th e  Secretaries ' 
a u th o r i ty  to  restric t o r  e lim ina te  h u n tin g ,  fishing, a n d  t ra p p in g  on
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s ta te  a n d  priva te  lands w h en  these  ac tiv ities  in terfere  w ith  the  
su b s is tence  p rio r ity  o n  th e  pub lic  lands. T h e  regu la tions  becam e 
effective o n  O c to b e r  1, 1999. T o  d a te ,  th e  secretaries have n o t  
a t t e m p te d  to  res tr ic t  o r  e lim in a te  m o ose  h u n t in g  on  s ta te  o r  
p riva te  lands in G M U  2 5 D  W est.

O n  D ec e m b e r  16, 1999 , th e  parties  s t ip u la te d  to  dism issal o f  th e  
case w i th o u t  prejudice. A n o rd e r  ap p ro v in g  the s t ip u la t io n  was 
e n te re d  o n  Jan u a ry  3, 2 0 0 0 .  T h e  parties  are n o w  litiga ting  
a t to rn e y  fees a n d  costs.

B ack to top  o f  page

3. N a tiv e  Village o f  O u in h a g a k  v. U n i te d  S ta tes  (U n i te d  S ta tes  
D is tr ic t  C o u r t  N o. A 9 3 -0 2 3 -C V  (H R H )  (Judge H o llan d ) ;  N in th  
Cir. N o . 9 3 -3 5 4 9 6 ;  o u r  file no. 2 2 1 -9 3 -0 0 4 1 ;  s ta te 's  a t to rn ey : 
Jo a n n e  Grace; p lain tiffs ' a t to rneys: C aro l D anie l, John  S ta rk ey  
(A V C P); U .S .' A tto rn ey : D e a n  D u n sm o re ) .  T h is  is o n e  o f  th e  
jo in tly  m a n a g e d  A N IL C A  cases.

T h e  plain tiffs  ( th e  villages o f  Q u in h a g a k  a n d  G o o d n ew s Bay, the  
A V C P , a n d  ind iv idual Y up 'ik  N atives)  seek  d ec la ra to ry  a n d  
in ju n c tiv e  relief a llow ing th e  h arv es t  o f  ra in b o w  t ro u t  from  the  
K a n e k to k  a n d  G o o d n ew s Rivers for subsis tence . T h e  p la in tiffs  
c la im  th a t  navigable  rivers are "public lands" for p u rp o ses  o f  
A N IL C A . th a t  th e  s ta te  has n o  su bs is tence  ju risd ic tion  over th e  
w a te rs  o f  th e  K a n e k to k  a n d  G o o d n ew s River system s, a n d  th a t  
th e  federal g o v e rn m e n t  has  th e  a u th o r i ty  to  regulate  n o n -p u b lic  
lan d s  a n d  w aters  o w n ed  by th e  s ta te  w h e n  necessa iy  to  prov ide  
for subsis tence  uses. In  S e p te m b e r  o f  1994 , the  N in th  C ircu it  
reversed  Judge H o lland 's  o rd e r  d en y in g  th e  plaintiffs ' m o tio n  for 
p re l im in a ry  in ju n c tio n . O n  rem a n d ,  th e  c o u r t  e n te re d  a n  o rd e r  
p ro h ib i t in g  tHe*state a n d  federal d e fe n d a n ts  from  enforc ing  
regu la to ry  p ro h ib it io n s  o n  th e  subs is tence  harves t  o f  ra in b o w  
t ro u t  w hile  th e  case is pend ing . T h e  p la in tiffs  were aw arded
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partia l a t to rn ey s  fees in cu rred  in c o n n e c tio n  w ith  th e  m o tio n  for 
p re lim inary  in ju n c tio n  a n d  appeal.

T h e  regu la tions ex ten d in g  th e  federal su bs is tence  p ro g ram  to 
ce r ta in  navigable w ate rs  b ecam e final in O c to b e r  1999 . T h e  
federal d is tr ic t  co u r t  e n te re d  final ju d g m e n t  in th e  case  on 
Ja n u a ry  10, 2 0 0 0 ,  affirm ing  its earlier o rders  a n d  d ism issing  th e  
rem ain ing  claims w i th o u t  prejudice. T h e  parties  n o w  are 
litiga ting  th e  issue o f  a t to rn e y s  fees.

B ack to  to p  o f  page

4. P era trov ich  v. U n i te d  S ta tes  (U n i te d  S ta tes  D is tr ic t  C o u r t  N o .
A 9 2 -7 3 4 -C V  (H R H )  (Judge H o llan d ) ;  o u r  file no . 2 2 1 -9 3 -0 3 4 0 ;
sta te 's  a t to rney : Jo an n e  Grace; plain tiffs ' a t to rn ey s:  T h o m a s
L u eb b en  a n d  R ichard  Y oung  o f  A lb uq u erq u e , N e w  M exico; U .S.'
a t to rn ey : D e a n  D u n sm o re ) .  T h is  is o n e  o f  th e  jo in tly  m an ag ed
A N IL C A  cases. T h e  case has been  s tav ed  w hile th e  U n i te d  S ta tes -- -  ' ■ ✓

S u p rem e  C o u r t  hears  A laska  v. U n i te d  S ta te s , Orig. 128, w h ich  
involves an  issue sim ilar to  th a t  raised in Pera trov ich .

In  an  a m e n d e d  co m p la in t  filed on  O c to b e r  24 , 1996 , p lain tiffs  
seek  d ec la ra to ry  a n d  in junc tive  re lief requ ir in g  th e  Federal 
S ubsis tence  B oard  (FSB) to  issue a collective p e rm it  allow ing th e  
ha rv es t  o f  u p  to  3 6 6 ,0 0 0  p o u n d s  o f  h e rr in g  roe o n  ke lp  (1 0 0 0  
p o u n d s  per ind iv idual for 3 6 6  ap p lican ts)  from  th e  m arin e  w aters  
o f  so u th e a s t  A laska as "custom ary  trade." (T he  s ta te  "custom ary  
trade" regu la tion  allows sale o f  u p  to  3 2  p o u n d s  o f  h e rr in g  roe on  
kelp  b y  an ind iv idual, a n d  u p  to  158 p o u n d s  per  h o u seh o ld .)  T h e  
FSB has tak en  th e  p o s it io n  th a t  it lacks ju risd ic tion  over th e  
navigable  w ate rs  w here  th e  h arv es t  w o u ld  occur.

P lain tiffs  c o n te n d  p rim arily  th a t  (1) th e  U n i te d  S ta tes  ow ns the  
su b m erg ed  lands w ith in  th e  T ongass  N a t io n a l  Fores t as a re su lt  o f  
a  p re s ta te h o o d  w ith d raw al,  a n d  (2) th a t  the  w aters  in  q u es tio n  
are "public lands" w ith in  th e  m ean in g  o f  A N IL C A . o n  a  reserved
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w a te r  rights theory . 

Back to  top  of page

5. K lu ti K aah  v. A laska (U n i te d  S ta tes  D is tr ic t  C o u r t  N o .
A 9 0 -0 0 4 -C V  (H R H ) (Judge H o llan d ) ;  o u r  file no . 2 2 1 -9 0 -0 4 3 3 ;  
state 's  a tto rney : Jo an n e  Grace; p la in t i f f s  a t to rn ey s: H e a th e r  
K endall o f  th e  N a tiv e  A m erican  R igh ts  F u n d  (N A R F) a n d  M ik e  
W alle r i  o f  T a n a n a  Chiefs ' C o n fe re n c e  (T C C ); U .S .' a t to rn ey :  
D e a n  D u n sm o re ) .  T h is  is o n e  o f  th e  jo in tly  m a n a g ed  A N IL C A  
cases.

P lain tiffs  a n d  in te rv en o rs  in itia lly  cha llenged  s ta te  a n d  federal 
regu la tions  govern ing  sub s is tence  h u n t in g  o f  ca r ib o u  in  th e  
C o p p e r  River basin . P la in tiffs  c la im ed , a m o n g  o th e r  th in g s , th a t  
th e  federal regu la tions im p erm iss ib ly  fail to  cover ca r ib o u  lo ca ted  
o n  s ta te  lands. T h is  case has  b een  co n so lid a ted  w i th  A rc tic  
R egional C ouncil v. U n i te d  S ta te s . K lu ti-K aah  filed a n  a m e n d e d  
c o m p la in t  w h ich  does n o t  in c lu d e  a n y  claims ag a in s t  th e  s ta te . 
T h e  co u r t  g ra n te d  an  u n o p p o s e d  m o tio n  by  th e  federal 
g o v e rn m e n t  to  d ism iss T C C 's  cla im s ag a in s t  it, a n d  th e  c o u r t  
d ism issed  all o f  T C C 's  c la im s ag a in s t  th e  s ta te  follow ing an 
u n o p p o s e d  m o tio n  by  th e  s ta te .

O n  D ecem b er  16, 1999 , th e  p a r t ie s  s t ip u la te d  to  d ism issa l o f  th e  
case w i th o u t  p re judice. A n  o rd e r  a p p ro v in g  th e  s t ip u la t io n  w as 
e n te re d  on  Jan u a ry  3, 2 0 0 0 .  T h a t  p a rt ie s  are  n o w  li tiga ting  
a t to rn e y  fees.

/
Back to  top  o f  page

6. S t a te  v. H a r r i s o n  ( U n i t e d  S t a te s  D i s t r i c t  C o u r t  N o .  A 9 4 - 4 6 4 - C V
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(H R H )  (Judge H o llan d );  o u r  file no. 2 2 1 -9 5 -0 2 7 0 ;  s t a t e ’s 
a t to rn ey s :  John  B aker a n d  R o b e rt  N au h e im ; p riva te  d e fen d an ts ' 
a t to rn ey :  n o n e , tw o successive a t to rn e y s  w ithdrew ). T h is  action  
involves th e  s ta te 's  a sse rtio n  o f  a right-of-w ay for th e  C h ick a lo o n  
R iver R o ad  across th e  N a tiv e  a l lo tm e n t  o w n ed  by  m e m b e rs  o f  the  
H a rr iso n  family, w h o  claim  th a t  th e  a l lo tm en t  c o n s t i tu te s  
sovereign In d ian  co u n try .  T h e  H arr iso n s  have relied on  
C h ick a lo o n 's  inc lus ion  o n  th e  1993  BIA list o f  tr ibes  to  claim  
im m u n i ty  from  A laska law, in c lu d in g  charges o f  o b s tru c t in g  
lawful pub lic  use o f  th e  C h ick a lo o n  River Road. T h e  U n i te d  
S ta te s  m o v ed  to  dism iss th e  s ta te 's  original co m p la in t ,  in itia lly  
a rgu ing  th a t  th e  Q u ie t  T it le  Act, 2 8  U .S .C . § 2 4 0 9 a ,  forb ids any  
judicia l in q u iry  in to  th e  v a lid i ty  o f  th e  state 's  r igh t-o f-w ay  to  the  
e x te n t  t h a t  " trus t o r  re s tr ic ted  In d ia n  land" is im p lica ted . W e  
a m e n d e d  o u r  co m p la in t  to  seek  a ti tle  ad ju d ica tio n  u n d e r  25 
U .S .C . § 3 5 7 ,  th e  federal c o n d e m n a t io n  s ta tu te .  T h e  H arr isons  
cross-claim ed, alleging th a t  th e  U n i te d  S ta tes  b rea ch ed  its t ru s t  
ob lig a tio n  to  th e  H arr iso n s  as N a tiv es  by n o t  d e fen d in g  th e  
H arr iso n s ' a lleged o w n e rsh ip  o f  th e  road.

In  F e b ru a iy  1997 , Judge H o l la n d  d ism issed  th e  H arr iso n s ' 
cross-claim s aga ins t  th e  U n i te d  S ta te s  a n d  in M a y  1 9 98 , th e  cou rt  
d ism issed  th e  H arr iso n s ' co u n te rc la im s  against th e  s ta te .  In 
O c to b e r  1998 , Judge H o l la n d  issued  an  o rd e r  g ra n t in g  th e  s ta te  
p a rt ia l  s u m m a ry  ju d g m e n t  o n  th e  sta te 's  c laim  o f  t i t le  to  th e  
road . O n  Ju ly  2 3 , 1999, Judge H o l la n d  g ra n ted  th e  s t a t e ’s fu r th e r  
m o t io n  for su m m a ry  ju d g m en t ,  ru ling  th a t  on ly  a 1 .75-acre  
p o r t io n  o f  th e  road , w h ich  h a d  b een  realigned, h a d  b e e n  “ta k e n .” 
T h e  c o u r t  also ru led  th a t  th e  value  o f  the  tak en  p o r t io n  d id  n o t  
exceed th e  s t a t e ’s $ 3 ,0 0 0  offer o f  ju d gm en t.  O n  A u g u s t  24 ,
1999 , th e  c o u r t  e n te re d  final ju d g m e n t  in favor o f  th e  s ta te . T h e  
H a rr iso n s  a p p ea led  4o th e  N in th  C ircu it  C o u r t  o f  A ppeals , 
su b m it t in g  a fo rm  "brief." A fte r  delays caused  by m o tio n  practice  
to  d e te rm in e  th e  s ta tu s  o f  th e  U n i te d  S ta tes (w ith  th e  c o u r t  
ru ling  th e  U .S . is n o  longer  a p a r ty  to  the  case), th e  s t a t e ’s b rief 
w as filed o n  Jrtfte 2 9 , 2 0 0 0 .  O n  S e p te m b e r  6, 2 0 0 0  t u ? c o u r t  
issued  an  o rd e r  allow ing th e  parties  10 days to  submit, reasons 
w h y  oral a rg u m e n t  sh o u ld  be held , a n  ind ica tion  t h a t  th e  co u r t  is 
inc lined  to  dec ide  th e  case o n  th e  briefs. A lth o u g h  th e  H arr isons
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7. S ta te  o f  A laska v. U n i te d  S ta tes  [S o u th e a s t  A laska  m a r in e  w aters]
(U n i te d  S ta tes  S u p re m e  C o u rt ,  N o . 128 , O riginal; o u r  file nos: 
2 2 1 -9 9 -0 5 0 .2 ,2 2 1 -9 9 -7 9 1 ;  s t a t e ’s a t to rn ey s :  Jo a n n e  G race  a n d  
L aura  B ottger, w ith  o u ts id e  counsel Jo h n  R oberts ,  J o n a th a n  
F ran k lin , a n d  T o m  ICoester; U n i te d  S ta te s ’ a t to rn ey s :  Jeff 
M in ea r ,  M ike  Reed, a n d  Bruce L an d o n ) .

T h e  s ta te  filed a co m p la in t  ag a in s t  th e  federal g o v e rn m e n t,  
c la im ing  title  to  th e  lands  u n d e r ly in g  m a r in e  w a te rs  in  S o u th e a s t  |
A laska, to g e th e r  w ith  a m o tio n  re q u e s tin g  leave o f  th e  U n i te d  
S ta te s  S u p rem e  C o u r t  to  file its case as an  orig inal a c t io n , in 
N o v e m b e r  o f  1999. T h e  su it  w as p ro m p te d  by  th e  P a rk  Service's 
c losu re  o f  com m erc ia l  f ish ing in G lacier  B ay  N a tio n a l  P a rk  b u t  
ex ten d s  to  o th e r  areas o f  S o u th e a s t  as well.i

i
T h e  ac tio n  is based  o n  th e  S u b m erg ed  L ands A ct a n d  th e  equal 
fo o tin g  doc tr ine , w h ich  g ra n t  s ta te s  e n te r in g  th e  U n io n  ti tle  to  
th e  su b m erg ed  lands  w ith in  th e ir  b o u n d a r ie s  as well as th e  lands 
u n d e r ly in g  in la n d  w aters , in c lu d in g  a n y  h is to ric  w ate rs .  T h e  
s t r t e ’s c o m p la in t  asserts th e  sta te 's  c la im  to  all lands  u n d e r ly in g  
m a r in e  w ate rs  in  S o u th e a s t  A laska  in  th re e  c o u n ts  e n c o m p ass in g  
th e  su b m erg ed  lands  in G lacier Bay N a t io n a l  Park , th e  T o n g ass  
N a t io n a l  Forest, a n d  ju risd ic tional "d o u g h n u t  holes" m o re  th a n  
th re e  miles from  th e  m a in la n d  o r  a n y  islands w ith in  S o u th e a s t  
A la sk a ’s inside passage.

T h e  s ta te  filed its case as a n  "original action" th a t  o rig ina tes  in th e  
U .S . S u p rem e  C o u rt ,  r a th e r  th a n  w o rk in g  its w ay  th ro u g h  th e  
low er cou rts  .“W h ile  th e  S u p rem e  C o u r t  has ju r isd ic t io n  over cases 
b e tw e e n  a s ta te  a n d  th e  federal g o v e rn m e n t,  it  can  dec line  th e  
s t a t e ’s req u es t  t h a t  i t  tak e  th e  case. T h e  C o u r t  has a p p o in te d  
G eorge  W a sh in g to n  U n ivers i ty  Law  Professor G regory  M aggs to

9 o f 27 1/18 10:21 AM



Summary o f Active Lawsuits, Natural Resources Section, Alaska Department o f Law http:/Avww.law.state.ak.ut/iVaturalresourccs/significantcascs.html

a c t  as special m aster. 
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8. C o n fe d e ra te d  T ribes <Sc B ands o f  th e  Y akam a In d ian  N a t io n ,  et. al 
v. M a lco lm  Baldrige (U.S. D is tr ic t  C o u r t  for th e  D is tr ic t  o f  
W a sh in g to n ;  state 's  a tto rn ey : M ike  S tanley). T h is  case has been  
reso lved  by  a long term  ag reem en t  in th e  Pacific S a lm o n  T rea ty . 
H ow ever,  th e  co u r t  re ta ins  ju risd ic tio n  over th e  con troversy .

B ack to to p  o f  page

9. U .S. v. W a sh in g to n  (U.S. D is tr ic t  C o u r t  for th e  W e s te rn  D is tr ic t
o f  W a sh in g to n .  In U .S. v. W a s h in g to n . 3 8 4  F. Supp . 3 1 2  (W .D .
W a s h .  1974), a f fd ,  5 2 0  F .2 d  6 7 6  (9 th  Cir. 1975), Judge B old t
h e ld  th a t  cer ta in  n o r th w e s t  In d ian  T ribes  have a t rea ty  fish ing
r ig h t  to  ha rv es t  5 0  p e rcen t  o f  th e  harves tab le  fish pass ing  th ro u g h
recogn ized  tribal fishing g rounds . U n d e r  th e  c o n tin u in g
ju r isd ic tio n  o f  th e  federal co u rt ,  th e  n o r th w es t  tribes n o w  seek  a
ru lin g  th a t  th e ir  t re a ty  righ ts inc lude  sa lm on  caugh t in  so u th ea s t
A laska  th a t  w o u ld  o therw ise  re tu rn  to  triba l fishing g ro u n d s . T h e
p a rt ie s  have filed a s t ip u la t io n  to  s tay  th e  case for 10 years as a
re su lt  o f  th e  1999  a m e n d m e n ts  to  th e  Pacific S a lm o n  T re a tv«/
recen tly  agreed u p o n  by  th e  U n i te d  S ta tes  a n d  C anada .

/
Back to to p  o f  page

10. A laska v. U n i te d  S ta tes  a n d  Bruce B ab b it t  [RS 2 4 7 7 ]  (U.S.
D is tr ic t  C o u r t  N o. F 9 7 -0 0 0 9 -C V  (Judge S ingleton); o u r  file no.
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2 2 1 -9 7 -0 5 7 4 ;  sta te 's  a t to rn ey s :  R ob  N a u h e im  a n d  L au ra  B ottger; 
U .S .1 a t to rn ey :  Bruce L an d o n ) .  O n  M a rch  26 , 1997, th e  s ta te  
filed a  q u ie t  title  a c t io n  in federal c o u r t  seeking  to  a d ju d ica te  an  
R.S. 2 4 7 7  ro u te  o n  th e  H a rr iso n  C reek -P o rtag e  C re e k  Trail. T h e  
s ta te  has  o b ta in e d  e n t ry  o f  de fau lt  aga ins t  th e  m in in g  c la im an ts  
w ith  cla im s lo ca ted  o n  th e  trail. T h e  rem a in in g  parties  are  
engaged  in se t t le m e n t  d iscussions a n d  th e  case has b een  stayed. 
T h e  s ta te  recen tly  d ism issed  its c laim  aga ins t  a re m a in in g  
d e fe n d a n t ,  a n d  th e  s ta te  a n d  th e  U n i te d  S ta tes  have  n o w  se tt led  
th e  case, recogn iz ing  a 60  foo t r igh t-o f-w ay  in th e  s ta te .

I
B ack to  to p  o f  page
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11. H v a k  M in in g  Co. v. U .S. [RS 2 4 7 7 ]  (U .S. D is tr ic t  C t. N o .
A 9 6 -0 4 7 8 -C V  (H R H );  o u r  file no. 2 2 1 -9 7 -0 7 0 7 ;  s ta te 's  a tto rn ey : 
E l iz a b e th  Barry; p la in t i f f s  a t to rn ey : M a ry  N orda le ;  U .S .' 
a t to rn e y :  Bruce L an d o n ) .  H y a k  M in in g  Co. su ed  th e  U n i te d  
S ta te s  to  q u ie t  t i tle  to  th e  Jualin  M in e  R o ad  in Berner's B ay  in 
so u th e a s t  A laska. T h e  s ta te  is n o t  a p a r ty  to  th e  ac t io n  b u t  s ta te  
p a r t ic ip a t io n  will be req u ired  to  en ab le  th e  parties  to  se t t le  th e  
case. S e t t le m e n t  d iscuss ions are  p rogress ing  a n d  th e  s ta te  has 
g iven th e  req u ired  180 -d ay  n o tice  o f  in te n t  to  sue  to  a llow  
in te rv e n t io n  in th e  case. D eta ils  rega rd ing  th e  m e a n s  a n d  
m e th o d s  o f  su rvey  re m a in  to  be reso lved  b e tw een  th e  parties .

B ack  to  to p  o f  page

12. H a ro ld  ICalve v. F ra n k  R u e , C o m m iss io n e r  o f  F ish  a n d  G am e, 
W il l ia m  Daley*.U.S. S e c t ’y  o f  C o m m erce , S teve P e n n o y e r  (U .S. 
D is t r ic t  C o u rt ,  D is tr ic t  o f  A laska, N o . A 9 9 -0 0 0 4  (Judge 
S ing le ton )  a n d  S ta te  o f  A laska v. H a ro ld  ICalve. A laska C o u r t  o f  
A p p ea ls  N o. A -0 7 3 9 4 ;  o u r  file nos. 2 2 1 -9 9 -0 4 0 8 ,  2 2 1 -0 0 -0 0 1 6 ,
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a n d  2 2 1 -9 9 -0 5 3 3 ;  s t a t e ’s a tto rneys: Rob N a u h e im  a n d  Lance 
N elson; U .S .1 a t to rn ey s :  Lauren S m o k er  a n d  Rick M onikow sk i;  
K alve’s a tto rn ey : Jim  B rennan .)  In 1998 H aro ld  Kalve, an IFQ  
holder, was charged  in s ta te  d is tric t c o u r t  w ith  fishing for 
sablefish in s ta te  w ate rs  (R esurrec tion  Bay) a f te r  a s ta te  closure. 
Kalve asked  th e  S ew ard  D is tr ic t  C o u r t  to c o n tin u e  o r  d ism iss the  
crim inal m a tte r  b ased  on  th e  su it  he filed in U.S. D is tr ic t  C o u r t  
c la im ing  th a t  federal law a n d  th e  federal Ind iv idual F ish ing  Q u o ta  
(IFQ ) program  p re e m p t  th e  s ta te  from  closing s ta te  w ate rs  w h en  
th e  federal w ate rs  are  open . In June  1999 , M ag is tra te  Peck  
d ism issed  th e  s ta te  c r im inal case. H e  based  his decision  on  th e  
federal p a ra m o u n tc y  d o c tr in e  -  an  issue th a t  b o th  p a rtie s  agree 
does n o t  app ly  here. T h e  s ta te  ap p ea led  to  the A laska C o u r t  o f  
A ppeals  to  decide th e  m erits  o f  Kalve's p reem p tio n  cla im  a n d  
w h e th e r  to  re in s ta te  th e  crim inal charge. O n  S e p te m b e r  29 ,
2 0 0 0 ,  th e  C o u r t  o f  A ppeals  issued a decision  reversing th e  
D is tr ic t  C o u r t  a n d  re in s ta t in g  th e  charges aga inst Kalve. T h e  
co u r t  he ld  th a t  federal regu la tions d id  n o t  p re e m p t s ta te  
regu la tions in s ta te  w a te rs  because federal regu la tions 
acknow ledged  th e  v a lid i ty  o f  s ta te  regu la tions. Kalve p e t i t io n ed  
th e  A laska S u p rem e  C o u r t  for a hearing. T h e  p e t i t io n  was 
recently  denied.

In  th e  federal c o u r t  case, U .S. D is tr ic t  Judge S ing le ton  issued  a 
favorable decision  d ism issing  Kalve's case aga inst ADF& .G 
C o m m iss io n er  F ra n k  R ue on  th e  basis th a t  the  1 1th A m e n d m e n t  
does n o t  p e rm it  Kalve to  sue th e  s ta te  in federal court.  Judge 
S ing le ton  s ta te d  t h a t  th e  1 1 th  A m e n d m e n t  issue w as a close one, 
a n d  th a t  his decision  tu rn e d  on  an  in te rp re ta t io n  o f  Id a h o  v.
C o e u r  d 'Alene T r ib e  o f  I d a h o . 521 U.S. 2 6 1 .  In  C o e u r  d 'Alene 
th e  S u p rem e  C o u r t  ackn o w led g ed  th e  c o n tin u in g  v a lid ity  o f  th e  
Ex p a r te  Y oung ex cep tio n  b u t  fo u n d  w here  a su it  involves a 
p a rticu la r  in te re s t  affec ting  th e  sta te 's  sovereignty , th e  Ex p a r te  
Y oung  excep tion  does n o t  ap p ly  a n d  th e  su it  is b a rred  by  th e  1 1th 
A m e n d m e n t .  Judge S ing le ton  held  th a t  Kalve's law suit 
"im plicates tFfifstate's co n tro l  o f  its fish a n d  wildlife resources as 
well as sim ilar so v ere ig n ty  concerns" a n d  th a t  th e  Y oung  
excep tion  sh o u ld  n o t  apply . H e  fu r th e r  fo u n d  th a t  "Kalve's su it  
seeks to  d ivest th e  s ta te  o f  all regu la to ry  p o w er over ce r ta in  o f  th e
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S ta te  o f  A laska's waters." Kalve a m e n d e d  his c o m p la in t  to  n am e  
th e  ind iv idua l m em b ers  o f  th e  B oard  o f  Fisheries, b u t  a f te r  th e  
adverse  ru ling  in s ta te  c o u r t  has agreed  to  s t ip u la te  to  th e ir  
dism issal.

Back to to p  o f  page

ST A T E  C O U R T  CASES

1. K en a itze  In d ia n  T ribe  v. S ta te  (Alaska S u p erio r  C o u r t  N o. 
3 A N -9 1 -4 5 6 9  Civ. (A nchorage, Judge H ensley ); o u r  file no. 
2 2 3 -9 1 -0 5 2 8 ;  a t to rn e y  for s ta te : S teve W h ite ;  a t to rn e y  for 
p la in tiffs: C aro l D an ie l) .  T h e  K en a itze  tr ibe  filed su i t  to  
challenge  th e  Cook. In le t  subs is tence  fish ing  regu la tions, a n d  
a m e n d e d  th e ir  co m p la in t  to  challenge the  c o n s t i tu t io n a l i ty  o f  th e  
1 9 9 2  subs is tence  law. O th e r  N a tiv e  g roups  from  N in ilch ik , 
E k lu tn a  a n d  ICnik in te rv en ed .

Judge  Fabe g ra n te d  su m m a ry  ju d g m e n t  inva lida ting  th e  
n o n su b s is te n c e  area p rov is ion  o f  th e  1992  law  o n  th e  g ro u n d s  
t h a t  i t  v io la tes  th e  equal access p rov is ions o f  th e  s ta te  
c o n s t i tu t io n .  In  1995 th e  A laska  S u p rem e  C o u r t  reversed, 
h o ld in g  t h a t  th e  n o n su b s is ten ce  area  p rov ision  is valid. H ow ever, 
th e  c o u r t  fo u n d  u n c o n s t i tu t io n a l  a n o th e r  p rov is ion  o f  th e  1992 
su b s is tence  law  th a t  m akes  th e  p ro x im ity  o f  an  indiv idual's  
dom ic ile  a fac to r  a t  th e  T ie r  II level. R egu la tions have  b een  
a d o p te d  to  re in s ta te  th e  n o n su b s is ten ce  areas.

T h e  K e n a ,v  challenge to  the  f indings o f  th e  Jo in t  B oards t h a t  
re su lted  fn th e  e s ta b l ish m e n t  o f  th e  A n c h o rag e /M a tS u /  K enai 
P e n in su la  n o n su b s is ten c e  a rea  rem ain s  to  be  decided . T h e  parties  
m o v e d  the  com:t to  s tay  p roceed ings on  th a t  claim  in  o rd e r  to  
a llow  th e  A laska legislature a n d  C ongress to  take  ac tions w h ich  
w o u ld  m o o t  th e  case. As th e  legisla ture  d id  n o t  tak e  those  ac tions 
th e  b riefing  schedu le  has b een  reac tiva ted . T h e  tribes filed a
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m o tio n  for su m m a ry  ju d g m en t,  th e  s ta te  filed an  o p p o s i t io n ,  an d  
th e  p la in t if fs  rep ly  is d u e  D e c e m b e r  18, 2 0 0 0 .

B ack to to p  o f  page

2. In te r io r  A irb o a t  Ass'n v. S ta te  (F a irbanks  Superio r  C o u r t  N o . 
4 F A -9 6 -1 4 9 4  Civ. (Judge B eistline); o u r  file no. 2 2 1 -9 7 -0 0 0 4 ;  
s ta te 's  a tto rney : K evin Saxby; In te r io r  A irb o a t  a t to rn e y :  Lynn 
Levengood). T h e  A irboa te rs  so u g h t  to  inva lida te  a  regu la t ion  
w h ich  p roh ib its  th e  use o f  a irb o a ts  for m oose  h u n t in g  n e a r  
N e n a n a  a n d  a n o th e r  w h ich  lim its  a irc ra ft  use for h u n t in g  along  
p a r t  o f  th e  N o a ta k  River. A fte r  b riefing  a n d  oral a rg u m e n t ,  th e  
c o u r t  en te red  su m m a ry  ju d g m e n t  in th e  sta te 's  favor, u p h o ld in g  
th e  regulations. T h e  A irboa te rs  ap p ea led  th e  dec is io n  to  th e  
A laska  S u p rem e  C o u rt ,  a n d  briefing  a n d  a rg u m e n t  h ave  been  
co m ple ted . W e  aw ait  th e  o p in io n .

B ack to  to p  o f  page

3. K a c h e m a k  Bay C o n se rv a t io n  Society , e t  al. v. S t a t e , D N R  (Alaska 
S u p e rio r  C o u rt  N o . 3 A N -9 6 -7 6 0 9  Civ. (A nchorage, Judge 
M u rp h y ) ;  o u r  file no. 2 2 1 -9 8 -0 1 0 9 ;  In te rv eno r-A p p e llee  A laska 
M e n ta l  H ea l th  T ru s t 's  a t to rn e y :  H e n ry  W ilso n ; A ppellee  
D e p a r tm e n t  o f  N a tu ra l  R esources ' a t to rn ey s :  L aw rence  O strovsky  
a n d  Jeffrey Landry; Jn te rven o r-A p p e llees ' ( M a ra th o n  O il Co. an d  
U n io n  Oil Co. o f  C alifo rn ia , Forcenergy , Inc., C IR I, A n a d a rk o  
C o rp .)  a tto rneys: S u san  Reeves a n d  T o m  A rnodio , R u b in i  a n d  
Reeves; A ppe llan ts ' a t to rn ey :  P a tr ic k  Lavin, T r u c e s  for A laska). 
K a c h e m a k  B ay .C o n se rv a tio n  Society , et. al., a p p e a le d  th e  
ad m in is tra tiv e  dec is ion  o f  D N R 's  D iv is ion  o f  O il a n d  G as th a t  Oil 
a n d  G as Lease Sale 85-A  w as in th e  b es t  in te res ts  o f  th e  sta te .
T h e  A laska M e n ta l  H e a l th  T r u s t  in te rv e n e d  in th e  li t iga tion
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because  the  T ru s t  ow ns several o f  th e  parcels th a t  w ere  leased  in 
th e  sale, a n d  th e  A laska M e n ta l  H e a l th  T ru s t  L and  Office h a d  
d e te rm in e d  th a t  th e  lease sale w as in  th e  b es t  in te res ts  o f  th e  
T ru s t ,  as separa te  from  th e  b e s t  in te res ts  o f  th e  s ta te  as a  w hole. 
In  a  decision  d a te d  A u g u s t  11, 2 0 0 0 ,  th e  A laska S u p re m e  C o u r t  
fo u n d  th a t  K ach e m a k  Bay C o n se rv a t io n  Society's challenge failed 
in all respects, a n d  affirm ed.

Back to to p  o f  page

4. K ash w itn a  Farm s. Inc.. H a r ry  a n d  C o n su e lo  W a ss in k  v. S t a t e , 
co n so lid a ted  w ith  H aw k in s  v. W a s s in k  (Alaska S u p e r io r  C o u r t  
N o . 3 A N -8 8 -5 6  Civ. (A nchorage, Judge Joann ides) ;  o u r  file no. 
2 2 1 -8 8 -0 8 5 3 ;  K a sh w itn a  F arm s/W ass in k 's  a t to rn ey : Joe 
Josephson ; state 's  a t to rn ey s :  K evin  Saxby  a n d  R ob  N a u h e im ) .  
T h e se  co n so lid a ted  cases arise o u t  o f  th e  Pt. M acK en z ie  
A gricu ltu ra l Project. T h e  W a ss in k s  acq u ired  a d a i iy  parcel a n d  
b o rro w ed  m o n ey  from  th e  A laska  A gricu ltu ra l R evolv ing  L oan  
F u n d  to develop  it. W h e n  th e y  failed to  m ee t c o n tra c tu a l  
d e v e lo p m e n t  re q u ire m e n ts ,  D N R  su ed  th e m  to  te rm in a te  th e  land  
sale c o n tra c t  (H a w k in s ). W h e n  th e y  d e fau lted  on  re p a y m e n t  of 
th e ir  loans, as th e  s ta te  w as p rep a r in g  to  take  co llec tion  ac t io n  
ag a in s t  th em , th e y  su ed  th e  s ta te  u n d e r  various le n d e r  liab ility  
th eo ries  inc lud ing  m is re p re se n ta t io n ,  b reach  o f  f iduc ia ry  d u ty ,  
a n d  b reach  o f  th e  d u ty  o f  g o o d  fa ith  a n d  fair dealings ( K ash w itn a  
F a rm s). T h e  s ta te  c o u n te r su e d  to  collect th e  d e fa u l ted  d eb t.  In  
th e  H aw k in s  c o n tra c t  t e rm in a t io n  ac tion , th e  su p e r io r  c o u r t  has 
tw ice g ra n te d  th e  st^ite su m m a ry  ju d g m e n t  a n d  th e  A laska  
S u p re m e  C o u r t  h a s 'tw ice  reversed  it, ind ica ting  th a t  th e  W ass in k s  
are  e n t i t le d  to  a trial o n  th e ir  defenses  th a t  th e  c o n t ra c t  sh o u ld  
n o t  be te rm in a te d  u n d e r  w aiver, e s to p p e l  a n d  c o n tra c t  f ru s tra t io n  
theories . The^court has d ism issed  n early  all o f  the  cla im s aga inst 
th e  s ta te  w ith  th e  a ff irm ative  defenses  in H aw kins  a n d  th e  b reach  
o f  d u ty  o f  good fa ith  a n d  fair dea lings a n d  re la ted  issues in 
K ash w itn a  Farm s re m a in in g  to  be resolved. R ecen t efforts to
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se ttle  have been  unsuccessfu l. T ria l sh o u ld  be sc h e d u led  w ith in  
th e  n ex t  several m o n th s .
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5. K o v u k u k  River T riba l T a s k  Force v. Rue (Alaska S u p e r io r  C o u r t  
N o. 4FA -99-561  a n d  4 F A -0 0 -7 7 7  (Fairbanks, Judge G reene);  o u r  
file nos. 2 2 1 -9 9 -0 6 3 0  a n d  2 2 1 -0 0 -0 6 7 7 ;  K o y u k u k  T riba l T ask  
F o rce ’s a tto rney : M ich ae l W alleri;  s t a t e ’s a t to rn ey : K evin  
Saxby). T h e  seven village councils  o f  th e  K o y u k u k  d ra in ag e  heave 
su ed  to  o b ta in  in ju n c tiv e  relief, requ ir ing  th e  B oard  o f  G a m e  to 
m ak e  fu r th e r  find ings as to  th e  harvestab le  su rp lus  a n d  a m o u n ts  
reaso n ab ly  necessary  to  prov ide  for subsis tence  uses o f  m oose, to  
e l im in a te  or res tric t n o n su b s is ten ce  uses o f  m oose  in th e  area, a n d  
to  requ ire  th e  d e p a r tm e n t  to  im p le m e n t  an  em ergency  closure of 
n o n su b s is ten ce  uses u n t il  th e  desired  regu la tory  sch em e  is in 
place. T h e  trial co u r t  g ra n te d  th e  s ta te  su m m ary  ju d g m e n t  
because  th e  tribal t a sk  force failed to  ex h a u s t  a d m in is tra t iv e  
rem edies. Follow ing th e  S pring  B oard  o f  G am e m ee tin g , a t  w hich  
K o y u k u k  m oose  issues w ere  decided, th e  T ribal T a s k  Force has 
filed a new , nearly  iden tica l, co m pla in t.  S u m m a ry  ju d g m e n t  
b riefing  is n o w  being  done .

Back to  top  o f  page
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6. C igna  In su ran ce  Co. &. N a tiv e  Village o f  M ek o ry u k , e t  al. v. 
M o se s , (Alaska S u p re m e  C o u r t  N o . S -0 8 9 0 8 /0 8 9 1 8 ;  s ta te 's  
a t to rn ey :  Judy  R ab in o w itz ;  appe llan ts ' a t to rneys: M a r k  Figura &  
T o m  B atchelor; appellee 's  a t to rn ey : Erling Jo h an sen ) . T h is  case 
is before  th e  A laska S u p re m e  C o u r t  on  in te r lo cu to ry  p e t i t io n s  for 
review o f  a su p e r io r  c o u r t  decision  th a t  the  N a tiv e  Village o f  
M e k o ry u k  is n o t  va lid ly  recogn ized  as a tribal g o v e rn m en t.  T h e
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su p e r io r  c o u r t  reversed  a n d  re m a n d e d  th e  A laska  W o rk e rs  
C o m p e n s a t io n  Board's d e te rm in a t io n  t h a t  it lack ed  su b jec t m a tte r  
ju risd ic t io n  over a w idow 's w orkers  c o m p e n s a t io n  c la im s against 
th e  N a tiv e  Village o f  M e k o ry u k  a n d  its com m erc ia l  en te rp r ise  
b ecause  o f  th e  tribe's sovereign im m u n i  ty from  su i t  w h ich  h a d  n o t  
b e e n  w aived. T h e  s ta te  filed an  am icu s  b rie f  in s u p p o r t  o f  th e  
p e t i t io n s  for review  urg ing  t h a t  th e  c o u r t  clarify th e  s ta te  law  on 
th e  s ta tu s  o f  federally  recogn ized  tr ibes  in Alaska. T h e  pe titions 
w ere  g ra n te d  a n d  briefing  w as c o m p le ted . H ow ever, th e  parties 
rea ch e d  a se t t le m e n t  a n d  th e  app ea l w as dism issed.

Back to  to p  o f  page

7. L eu th e  v. S ta te  o f  A laska  (Alaska S u p re m e  C o u r t  N o . S -09343 ; 
A laska  S u p e rio r  C o u r t  N o . 3 H O -9 8 -6 2  Civ. (Judge Brow n); ou r 
file no . 2 2 1 -9 9 -0 1 7 3 ;  sta te 's  a t to rn e y :  Jo h n  B aker; p la in t i f fs  
a t to rn e y :  C. M ichael H o u g h ) .  P la in t i f f  alleges h e  w as w rongfu lly  
d e n ie d  a C o o k  In le t  d r iC  gill n e t  e n t iy  p e rm i t  for co m m erc ia l  
f ish ing  o f  sa lm on. P la in tif f  argues th a t  his a p p lic a t io n  w as th ree  
years  late  d u e  to  "misadvice" b y  a s ta te  em p lo y ee  a n d  there fo re  his 
a p p lic a t io n  sh o u ld  be accep ted . T h e  sta te 's  p o s i t io n  is th a t  he 
w as given go o d  advice, n o t  "misadvice", n am e ly  t h a t  he d o esn 't  
h ave  en o u g h  p o in ts  to  qualify  for a  p e rm it .  T h e  p e rm i t  was, 
th e re fo re , r igh tfu lly  d en ied . L eu th e  filed an  o p e n in g  b rie f  a n d  the 
s ta te  filed its o p p o s it io n . O n  A u g u s t  2 0 , 1999 , th e  su p e r io r  cou rt  
issued  a m e m o ra n d u m  dec is ion  u p h o ld in g  th e  C F E C , w i th o u t  
w a it in g  fo r  L eu the  to  file his rep ly  brief. L eu th e  a p p e a le d  to  the  
A lask a  S u p rem e  C o p r t ,  a n d  brie fing  w as co m p le te d  o n  A u g u s t  30, 
2 0 0 0 .  As L eu th e  d id  n o t  requ es t  ora l a rg u m e n t ,  th e  case is 
aw a itin g  decision.

B a c k  to  t o p  o f  p ag e
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8. G reen p eace . Inc. v. S ta te  (A nchorage S u p e rio r  C o u rt .  No.
3 A N -9 9 -3 3 5 0  Civ. (Judge Reese); o u r  file no. 2 2 3 -9 9 -0 4 0 8 ;  
s ta te 's  a t to rneys: Lisa W eissler, Larry  O strovsky , M ik e  Barnhill; 
G reenpeace 's  a tto rney : N an cy  W ainw righ t;  In te rv e n o r  BP's 
a t to rn ey :  Jeff F eldm an). G reenpeace  filed an  ad m in is tra tiv e  
app ea l o f  the  sta te 's  coasta l p rogram  co n s is ten cy  d e te rm in a t io n  
for BP E xplora tion 's  N o r th s ta r  Project. BP was g ra n te d  
in te rv e n o r  s ta tu s  in the  litigation. Briefing is co m ple te , a n d  oral 
a rg u m e n t  was held  S e p te m b e r  7, 2 0 0 0 .  A  dec is ion  is pend ing .

Back to  to p  o f  pa^e

9. G reen p eace  v. A laska D e p 't  o f  N a tu ra l  R esources (A nchorage 
S u p e r io r  C o u r t  N o. 3 A N -0 0 -3 6 4 8  Civ., o u r  file no. 2 2 1 -0 0 -0 6 1 3 ;  
s ta te 's  a t to rn ey :  R ob N au h e im ; G reen p eace  a t to rn e y  N an c y  
W a in w rig h t) .  G reen p eace  has ap p ea led  th e  D e p a r tm e n t  o f  
N a tu ra l  Resources' decision to  lift a n  a u to m a tic  s tay  o f  th e  
d e p a r tm e n t 's  decision  to  issue a te m p o ra ry  w a te r  use  p e rm it  for 
w a te r  u sed  on  th e  N o r th s ta r  oil d ev e lo p m e n t  project. B riefing 
will beg in  in D ec em b er  2 0 0 0 .

B ack to  to p  o f  page

10. G reen p eace  v. A laska D ep 't  o f  N a tu ra l  R esources (A nchorage 
S u p e r io r  C o u r t  N o. 3 A N -0 0 -3 4 15; o u r  file no. 2 2 1 -9 9 -0 8 6 0 ;  
s ta te 's  a t to rn ey :  RoJ} N a u h e im  a n d  Larry  O strovsky; 
G reenpeace 's  a ttorn 'ey  N a n cy  W a in w r ig h t .  In  O c to b e r  a n d  
N o v e m b e r ,  2 0 0 0 ,  su p e r io r  c o u r t  judge, p ro  tern, S igurd  M u rp n y  
re m a n d e d  tw o w a te r  perm its  to  th e  D e p a r tm e n t  o f  N a tu ra l  
R esources for a d d itio n a l  review. T h e  p e rm its  h a d  b e en  issued  to 
BP (Alaska) E xp lo ra tion  (BPXA) for oil d e v e lo p m e n t  a t  th e  
N o r th s ta r  field. Judge M u rp h y  ru led  th a t  the  d e p a r tm e n t  m u s t  
p rov ide  G reen p eace  an  o p p o r tu n i ty  for an  a d m in is tra t iv e  appeal

18 o f 27 1/18 10:21 AM



o f  th e  d e p a r tm e n t 's  decisions on  several legal issues re la ted  to  a 
cer tif ica te  o f  ap p ro p r ia t io n  for oil d e v e lo p m e n t  a t  N o r th s ta r .
Judge  M u rp h y  also ru led  th a t  th e  d e p a r tm e n t 's  issuance  o f  a 
t e m p o ra ry  w a te r  use p e rm it  to  B PX A  w as n o t  perm iss ib le  w i th o u t  
c o n d u c tin g  public  no tice  o f  th e  d ec is io n  to  issue th e  p e rm it  o r  
c o n d u c t in g  a review  o f  th e  a p p l ic a t io n  u n d e r  AS 4 6 .1 5 .0 8 0 .  T h e  
m a t te r  is n o w  before th e  agency.

B ack to  top  o f  page
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11. C o o k  In le t  Keepers v. S ta te  o f  A laska Office o f  M a n a g e m e n t  a n d  
B udge t.  Div. o f  G o v e rn m en ta l  C o o rd in a t io n  (S u p e r io r  C o u r t .  No. 
3 A N  9 9 -3 4 8 2  Civ. (Judge C ard );  o u r  file no. 2 2 3 -0 0 -0 1 4 0 ;  state 's  
a t to rn e y :  Lisa W eissler; ap p e llan t 's  a t to rn e y :  T ru s tee s  for 
A laska). C o o k  In le t  K eepers a p p e a le d  th e  sta te 's  final coasta l  
p ro g ram  consis tency  d e te rm in a t io n  co n cu rr in g  w ith  Forcenergy 's 
ce r tif ica tion  th a t  in s ta lla tio n  o f  an  e x p lo ra tio n  drilling  p la tfo rm  in 
C o o k  In le t  is c o n s is ten t  w ith  th e  co as ta l  p rogram . T h e  su p e r io r  
c o u r t  ru led  in favor o f  th e  s ta te .  T ru s te e s  have a p p ea led  to  th e  
A laska  S u p rem e  C ourt.  A p p e llan t 's  b r ie f  is d u e  D e c e m b e r  2 2 , 2 0 0 0 .

B ack  to  top  o f  page

12. H a id a  C orp. v. P a tr ick  G alv in . D ire c to r .  D ivision  o f
G o v e rn m e n ta l  C o o rd in a t io n .  O ffice  o f  M a n a g e m e n t  a n d  B udget. 
O ffice o f  th e  G overnor. S ta te  o f  A lask a  (S uperio r  C o u r t .  N o . 3A N  
9 9 -3 4 5 5  Civ. (Judge S ou te r);  o u r  file no . 2 2 3 -0 0 -0 0 5 2 ;  s ta te 's  
a t to rn e y :  Lisa W eissler; ap p e llan t 's  a t to rn e y :  C y n th ia  P ickering  
C h r is tia n so n ) .  H a id a  C o rp o ra t io n  a p p e a le d  th e  s ta te 's  final 
co n s is ten cy  d e te rm in a t io n  t h a t  im p o s e d  s t ip u la t io n s  o n  H a id a 's  
p ro p o se d  hydroelectric  p ro jec t  in S o u th e a s t  A laska. H a id a  
ob jec ts  to  tw o o f th e  s t ip u la t io n s ,  o n e  re la ted  to  screen  size a n d  
th e  o th e r  to  in s tream  flow re q u ire m e n ts .  H a id a  has re q u e s te d  a
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s tay  of th e  appeal p en d in g  issuance of th e  FERC license. T h e  
FERC license issued  O c to b e r  24 , 2 0 0 0 .  H a id e  is req u es tin g  
a n o th e r  s tay  p en d in g  issuance a n d  agency ad m in is tra t iv e  appeals 
o f  s ta te  perm its .

Back to top  o f  page

13. Crivello v. S ta te . C FE C  (K enai S u p erio r  C o u r t  N o . 3 H O -9 9 -1 5 9  
Civ. (Judge B row n), o u r  file no. 2 2 1 -0 0 -0 1 4 4 ;  s ta te 's  a t to rn ey :  
Jo h n  Baker; appellan t 's  a tto rn ey : C. M ichael H o u g h ) .  In  this 
R ule  601 A d m in is tra tiv e  A ppeal, Crivello  claims th e  C F E C  erred  
in d en y in g  h im  a l im ited  e n try  p e rm it  for th e  Bristol Bay drift gill 
n e t  sa lm on  fisheiy. T h e  a p p e l lan t  alleges th a t  th e  C F E C  
im p ro p erly  m easu re d  his "incom e dependence"  on  th e  fishery, an d  
d e n ie d  h im  d u e  process by  ruling, on  recon s id e ra tio n , to  g ra n t  a 
th i rd  hearing  o n  his claims. O n  A ugust 21 , 2 0 0 0 ,  th e  S u p erio r  
C o u r t  affirm ed  th e  C o m m is s io n ’s decision  in all respects. O n  
S e p te m b e r  18, Crivello ap p ea led  to  the  A laska S u p rem e  C o u rt.  
T h e  briefing schedu le  is pend ing .

B ack  to top  o f  page

14. K enai P en insu la  B orough  v. S ta te . D ep 't  o f  N a tu ra l  R esources 
(S uperio r  C o u r t  N o . 3IC N-00-30 Civ. (Judge Neville); o u r  file no. 
2 2 1 -0 0 -0 4 4 4 ;  s ta te 's  a tto rn ey : R ob  N au h e im ; b o ro u g h  a tto rney : 
H o lly  M o n tag u e) .  Y he K enai B orough  challenges th e  state 's  
rep o r t in g  o f  th e  Q u a r tz  C ree k  Trail to  th e  s ta te  legisla ture  as a 
qualify ing  RS 2 4 7 7  ro u te  u n d e r  AS 1 9 .3 0 .4 0 0 (b). T h e  parties  
are engaged  ^ s e t t l e m e n t  d iscussions a n d  have m o ved  th e  co u rt  
for a stay  u n til  D e ce m b e r  2 0 0 0 .

B a c k  to  to p  o f  page
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15. A laska  T ra d e m a rk  Shellfish. Zaugg, e t  al. v. A D F & G ,
C o m m iss io n e r  Rue, a n d  various ADF&.G em ployees (Alaska 
S u p e r io r  C o u r t  No. IK E -00-2  11 Civ. (Judge T h o m p so n ) ;  o u r  file 
no. 2 2 3 -0 1 -0 1 2 2 ;  s ta te 's  a t to rn ey s :  S h a n n o n  O 'Fallon a n d  Steve 
W h ite ;  appellan ts ' a t to rn ey s: Bruce W e y h ra u c h  a n d  C lifford  
S m ith ) .  A TS sued  for in ju n c tiv e  relief a n d  dam ages over th e  
D e p a r tm e n t  o f  Fish an d  G a m e 's alleged refusal to  issue a decision  
o n  p e n d in g  aq u a tic  farm  o p e ra tin g  p e rm its  to  geoduck  farm ers. 
G iv en  th e  com plica ted  n a tu re  o f  th e  issues involved w ith  
p e rm it t in g  aqua tic  farm s in areas w here  there  were large 
q u a n ti t ie s  o f  w ild  g eo d u ck  clam s, A D F & G  w an te d  to  p ro m u lg a te  
reg u la t io n s  before ac ting  o n  th e  p e rm its .  A TS a n d  th e  s ta te  
re ac h ed  an  ag reem en t fo r  a d a te  ce r ta in  for issuing a  decision  
w h ic h  h a lted  th e  original ac tion . T h e  d e p a r tm e n t  d ev e loped  
p rinc ip les  for issuing p e rm its  a n d  d ra f te d  perm its  for th e  
ap p l ica n ts  to  sign, b u t  th e  aq u a tic  fa rm ers  w ere n o t  walling to  
ab id e  by th e  p e rm it  co n d it io n s ,  leaving th e  C o m m iss io n e r  no  
cho ice  b u t  to d en y  th e  app lica tions . A T S  a n d  five o th e r  
a p p l ica n ts  appealed  to th e  su p e r io r  c o u r t  a n d  the  cases w ere 
co n so lid a ted . T h e  issues o n  appea l are  (1) h o w  th e  d e p a r tm e n t  
in te rp re ts  th e  s ta tu te  regard ing  co n flic ting  uses a t  a p ro p o se d  
farm  site; an d  (2) w h e th e r  th e  d e p a r tm e n t  is correct th a t  th e  law 
does  n o t  allow  a fa rm er to  h a rv es t  a n d  sell w ild  resources off  a 
farm  site p rio r  to  engaging  in a n y  fa rm in g  activity. A T S  has filed 
its b r ie f  a n d  th e  s ta te  is aw a itin g  th e  o th e r  appellan ts ' brief, before 
filing its response  brief. In  m e a n tim e ,  th e  p ro m u lg a tio n  o f  
reg u la t io n s  is p roceeding.

B ack  to to p  o f  page /

16. K ena i P en insu la  B orough  v. S ta te ,  D N R  (Alaska S u p e rio r  C o u r t  
N o . 3 IC N -00-257 Civ. (Judge N eville , p ro  tern); o u r  file no: 
2 2 1 -0 0 -0 6 4 5 ;  s ta te ’s a t to rn ey :  Jo h n  Baker; ICPB’s a t to rn ey :
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17.

C o lle tte  T h o m p so n ) .  T h e  K enai P en in su la  B orough , a t  th e  
d irec tio n  o f  new ly-e lec ted  B orough  M a y o r  D ale  Bagley, filed an 
ad m in is tra tiv e  app ea l o f  th e  final Kenai Area Plan. T h e  p lan  was 
p rep a re d  by D N R  th ro u g h  an  exhaustive  10-year p la n n in g  process 
in w h ich  KPB p a r t ic ip a te d  actively. ICPB asserts a m o n g  its 
n u m e ro u s  p o in ts  o n  appeal: t h a t  classifications u n d e r  th e  p lan  
th re a te n  v es ted  B orough  se lec tion  rights u n d e r  T itle  29 ; th a t  the  
D N R  d id  n o t  allow  KPB suffic ien t p a r t ic ip a tio n  in th e  p lan n in g  
process; th a t  D N R  classified lan d  a rb itra r i ly  a n d  capric iously , 
w i th o u t  a d e q u a te  fac tual su p p o r t;  a n d  th a t  D N R  w as u n d e r  a 
d u ty  to  prov ide  se lec tions o f  s im ilar  va lue  to those  KPB was 
forced to  re lin q u ish  as a  resu lt  o f  th e  M e n ta l  H e a l th  T r u s t  la n d  
litigation . O n  Ju n e  3 0 , 2 0 0 0  th e  parties  reached  a s e t t le m e n t  and  
s igned  a s t ip u la t io n  for d ism issa l o f  th e  case w ith  p re judice. In  
re tu rn  for th e  d ism issal o f  K P B ’s claims, th e  s ta te  will exped ite  
p rocessing  o f  K P B ’s rem a in in g  selections a n d  facilitate  th e  
reclassification  o f  ce r ta in  lan d s  cu rren tly  m an aged  b y  D O T  u n d e r  
In te rag ency  L an d  M a n a g e m e n t  A greem ents. D N R  will also allow 
ICPB a “first r igh t o f  re fu sa l” to  select lands, if any, th a t  b ecom e 
available due  to  rec lassifica tion  w ith in  10 years from  th e  d a te  of 
se t t lem en t.

B ack to to p  o f  page

T h e  A ssocia tion  o f  Village C ounc il  P res iden ts , Inc., e t  al. v. S ta te  
o f  Alaska, D ivision  o f  G o v e rn m e n ta l  C o o rd in a t io n  (B ethel 
S u p erio r  C o u r t  N o. 4 B E -0 0 -2 6 3  Civ. (Judge C u rda);  o u r  file no. 
2 2 3 -0 1 -0 1 5 3 ;  s ta te 's  a t to rn ey :  Lisa W eissler; appe llan t 's  
a t to rn ey :  S co tt  Jay  S idell). A V C P  ap p ea led  th e  sta te 's  coasta l 
p ro g ram  co n s is ten cy  d e te rm in a t io n  for th e  U.S. Posta l Service's 
p roposa l to  deliver m ail v ia  H o v erc ra f t  in the  Y ukon-K uskokw im . 
T h e  record  was d u e  D e c e m b e r  11, 2 0 0 0 .

Back to  top  of page

18. A la s k a  C e n te r  fo r  th e  E n v i r o n m e n t ,  e t  al. v. S ta te  o f  A la sk a ,
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D i v i s i o n  o f  G o v e r n m e n t a l  C o o r d i n a t i o n  ( A n c h o r a g e  S u p e r i o r  
C o u r t  N o .  3 A N - 0 0 - 3 7 3 7  C iv .  ( J u d g e  T a n ) ;  o u r  f i le  n o .  
2 2 3 - 0 1 - 0 1 4 6 ;  s t a t e 's  a t t o r n e y s :  L i s a  W e i s s l e r ,  r e p r e s e n t i n g  D G C  
a n d  J i m  C a n t o r ,  r e p r e s e n t i n g  D O T ,  A J A ;  a p p e l l a n t 's  a t t o r n e y ;  
T r u s t e e s  f o r  A l a s k a ) .  A C E  a p p e a l e d  t h e  s t a t e 's  c o a s t a l  p r o g r a m  
c o n s i s t e n c y  d e t e r m i n a t i o n  f o r  t h e  C o r p s  o f  E n g i n e e r s '  t e n - y e a r  
w e t l a n d  f i l l  p e r m i t  t o  b e  i s s u e d  t o  t h e  A n c h o r a g e  I n t e r n a t i o n a l  
A i r p o r t .  T h e  r e c o r d  is  d u e  D e c e m b e r  2 5 ,  2 0 0 0 .

B a c k  t o  t o p  o f  p a g e

1 9 . F a l l i s ,  W a l k e r  v . A D F & G  ( 1 J U - 0 0 - 5 5 1  C iv .  ( J u d g e  W e e k s ) ;  o u r  
f i l e  n o .  2 2 3 - 0 0 - 0 3 4 1 ;  s t a t e 's  a t t o r n e y :  S h a n n o n  O 'F a l l o n ;  
p l a i n t i f f s '  a t t o r n e y :  R o b e r t  R e g e s ) .  P l a i n t i f f s  f i l e d  s u i t  f o r  
i n j u n c t i v e  r e l i e f  a n d  d a m a g e s  a f t e r  A D F & .G  f o u n d  t h e  e x p a n s i o n  
o f  t h e i r  t r a i l e r  p a r k  p r o j e c t  i n c o n s i s t e n t  w i t h  t h e  A C M P .
P l a i n t i f f s  n e e d e d  a  s t r e a m  c r o s s i n g  p e r m i t  t o  c r o s s  a n  a n a d r o m o u s  
s t r e a m ,  w h i c h  is  w h a t  t r i g g e r e d  A C M P  r e v i e w .  T h e  c a t a l o g u e d  
s t r e a m  is  a l l e g e d  t o  b e  a n  a r t i f i c i a l l y  d u g  d r a i n a g e  d i t c h  t h a t  o v e r  
t i m e  h a s  a t t r a c t e d  r e a r i n g  j u v e n i l e  c o h o  s a l m o n .  P l a i n t i f f s  
c h a l l e n g e d  A D F & G 's  a u t h o r i t y  t o  r e g u l a t e  a n  a r t i f i c i a l  s t r e a m ,  
a n d  o n  p a r t i a l  s u m m a r y  j u d g m e n t ,  J u d g e  W e e k s  a g r e e d ,  t h o u g h  
h e  f o u n d  t h e r e  w e r e  m a t e r i a l  f a c t s  a s  t o  w h e t h e r  t h i s  s t r e a m  w a s  
a r t i f i c i a l  o r  n a t u r a l .  T h e  J u d g e  a l s o  f o u n d  t h e r e  w e r e  o p e n  
q u e s t i o n s  r e g a r d i n g  h o w  t h e  s t r e a m  h a d  b e e n  c a t a l o g u e d  a n d  h o w  
i t  w a s  m a p p e d .  T h e  o u t s t a n d i n g  c l a i m s  a r e  i n v e r s e  
c o n d e m n a t i o n ,  t r e s p a s s ,  a n d  i n t e r f e r e n c e  w i t h  p r o s p e c t i v e  
b u s i n e s s  r e l a t i o n s .  T h e  c l a i m e d  d a m a g e s  a r e  a p p r o x i m a t e l y  
$ 8 5 0 , 0 0 0  i n  l o s t  p r o f i t s .  T h e  c a s e  is  s e t  f o r  t r i a l  i n  S e p t e m b e r  
2 0 0 1 , b u t  t h e  p a r t i e s  a r e  w o r k i n g  t o w a r d  a  m u t u a l l y  a g r e e a b l e  
r e s o l u t i o n  o f  t h e  c a s e .

B a c k  t o  t o p  o f  p a g e

2 0 .  A F I T N A .  I n c . .  e t  a l. v . S t a t e , ( A l a s k a  S u p e r i o r  C o u r t  N o .
3 P A - 0 0 - 9 1 6  C iv .  ( J u d g e  B e v e r l y  C u t l e r )  o u r  f i l e  n o .  2 2 1 - 0 1 - 0 1 9 5 ,

http://www.law.state.ak.us/naturalresourcesysignincantcascs.html
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s t a t e ’s a t t o r n e y s ,  K e v i n  S a x b y  a n d  L a n c e  N e l s o n ;  A H T N A ,  e t  a l . ,  
a t t o r n e y s ,  P a t r i c k  A n d e r s o n  a n d  J a m e s  B r e n n a n ) .  A H T N A ,  e t  a l . ,  
a r e  s u i n g  t o  i n v a l i d a t e  r e g u l a t i o n s  w h i c h  a u t h o r i z e  t h e  h u n t i n g  o f  
t h e  C o p p e r  R i v e r  B i s o n  H e r d ,  u n d e r  t h e  t h e o r y  t h a t  t h e  
r e g u l a t i o n s  c a u s e  t r e s p a s s  o n  N a t i v e  C o r p .  l a n d s  i n  t h e  a r e a .  T h e  
c o u r t  d e n i e d  p r e l i m i n a r y  i n j u n c t i v e  r e l i e f ;  a n d  a  m o t i o n  t o  d i s m i s s  
f i l e d  b y  t h e  s t a t e  is  n o w  p e n d i n g .

B a c k  t o  t o p  o f  p a g e

2 1 .  K e n n e t h  H . .  M a n n i n g  v . S t a t e  ( A l a s k a  S u p e r i o r  C o u r t  N o .
3 A N - 0 0 - 8 8 1 4  C iv .  ( J u d g e  S e n  T a n ) ;  o u r  f i le  n o s .  2 2 1 - 0 1 - 0 0 5 6  
a n d  2 2 1 - 0 1 - 0 2 3 5 ;  s t a t e 's  a t t o r n e y ,  K e v i n  S a x b y ;  K e n  M a n n i n g ,  
p r o  s e ) .  S u i t  c h a l l e n g i n g  T i e r  I I  h u n t i n g  p e r m i t  a p p l i c a t i o n  
s c o r i n g  p r o c e s s  a n d  s e e k i n g  t o  h a l t  N e l c h i n a  C a r i b o u  H e r d  h u n t  
u n t i l  r e - s c o r i n g  is  c o m p l e t e .  A r g u m e n t s  a r e  t h a t  t h e  s c o r i n g  
d e c i s i o n s  u n c o n s t i t u t i o n a l l y  t a k e  p l a c e  o f  r e s i d e n c e  i n t o  a c c o u n t .  
T h e  s u p e r i o r  c o u r t  d e n i e d  p r e l i m i n a r y  i n j u n c t i v e  r e l i e f ,  a n d  t h e  
p l a i n t i f f  i m m e d i a t e l y  a p p e a l e d  t o  t h e  s t a t e  s u p r e m e  c o u r t .  A f t e r  
t h e  a p p e a l  w a s  d i s m i s s e d  b e c a u s e  n o  f i n a l  j u d g m e n t  h a d  y e t  b e e n  
e n t e r e d  b y  t h e  t r i a l  c o u r t ,  l i t i g a t i o n  h a s  a g a i n  f o c u s e d  a t  t h e  
s u p e r i o r  c o u r t  l e v e l .  A  t r i a l  s e t t i n g  c o n f e r e n c e  w a s  h e l d  o n  
D e c e m b e r  7 .

B a c k  t o  t o p  o f  p a g e

2 2 .  A l a s k a  W i l d l i f e  A l l i a n c e ,  e t  a l .  v .  A l a s k a  B o a r d  o f  G a m e ,  e t  a l .  
( A l a s k a  S u p e r i o r  C o u r t  N o .  3 A N - 0 0 - 1 2 3 6 9  C iv . ;  ( J u d g e  P e te ~  
M i c h a l s k i ) ;  s t a t e 's  a t t o r n e y s :  K e v i n  S a x b y  a n d  S a b r i n a  
F e r n a n d e z ;  p l a i n t i f f s '  a t t o r n e y :  T o m  M e a c h a m ) .  A l a s k a  W i l d l i f e  
A l l i a n c e ,  e t  a L - h a v e  s u e d  s e e k i n g  d e c l a r a t o r y  r e l i e f  a n d  o r d e r s  
r e q u i r i n g  t h a t  t h e  B o a r d  o f  G a m e  b e  d i s b a n d e d ,  t h a t  i t s  p o w e r s  
b e  v e s t e d  i n  t h e  c o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  o f  F i s h  a n d  
G a m e ,  a n d  t h a t  t h e  B o a r d  t h e n  b e  r e c o n s t i t u t e d  t o  i n c l u d e
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n o n c o n s u m p t i v e  u s e  a d v o c a t e s .  T h e y  c l a i m  t h a t  t h e  B o a r d  
h i s t o r i c a l l y  a n d  c u r r e n t l y  r e p r e s e n t s  o n l y  h u n t i n g ,  t r a p p i n g  a n d  
g u i d i n g  i n t e r e s t s  a n d  s o  d o e s  n o t  r e p r e s e n t  t h e  v i e w s  o f  a  m a j o r i t y  
o f  A l a s k a n s ,  t h u s  v i o l a t i n g  t h e  B o a r d 's  e n a b l i n g  a c t  a n d  s e v e r a l  
s t a t e  c o n s t i t u t i o n a l  p r o v i s i o n s .  T h e  s t a t e 's  a n s w e r  is  d u e  in  
a p p r o x i m a t e l y  a  m o n t h .

B a c k  t o  t o p  o f  p a g e

2 3 .  F i s h  a n d  W i l d l i f e  E n f o r c e m e n t  A c t i o n s

S e v e r a l  a t t o r n e y s  in  o u r  s e c t i o n  p u r s u e  v a r i o u s  a c t i o n s  a g a i n s t  
t h o s e  p e r s o n s  a n d  c o m p a n i e s  t h a t  c o m m i t  s e r i o u s  v i o l a t i o n s  o f  
t h e  s t a t e 's  f i s h  a n d  g a m e  la w s .  T h e s e  a t t o r n e y s  w o r k  c l o s e ly  w i t h  
t h e  D i v i s i o n  o f  F i s h  m d  W i l d l i f e  P r o t e c t i o n  a n d  t h e  D e p a r t m e n t  
o f  F i s h  a n d  G a m e . S o m e  o f  t h e i r  c a s e s  i n v o l v e  s e i z u r e  o f  v e s s e l s  
a n d  e q u i p m e n t  a n d  s u b s e q u e n t  f o r f e i t u r e  a c t i o n s .  O t h e r  c a s e s  
i n v o l v e  c l a i m s  f o r  d a m a g e s  f o r  t h e  v a l u e  o f  i l l e g a l l y  t a k e n  f i s h ,  o r  

d a m a g e s  f o r  i n j u r y  0 1* lo s s  t o  t h e  f i s h e r y  r e s o u r c e s  o f  t h e  s t a t e .  I n  
a d d i t i o n ,  a s  t i m e  a l l o w s ,  t h e s e  a t t o r n e y s  p r o v i d e  b r i e f i n g ,  
c o n s u l t a t i o n ,  a n d  o t h e r  b a c k - u p  a s s i s t a n c e  t o  t h e  D i s t r i c t  
A t t o r n e y 's  O f f i c e s  a r o u n d  t h e  s t a t e  i n  c r i m i n a l  c a s e s  i n v o l v i n g  
v i o l a t i o n s  o f  s t a t e  f i s h  a n d  g a m e  l a w s .  M o n e t a r y  r e c o v e r i e s  in  
t h e s e  c a s e s  a m o u n t  t o  s e v e r a l  m i l l i o n  d o l l a r s  o v e r  t h e  l a s t  f e w  
y e a r s ,  w i t h  p a r t  o f  t h a t  m o n e y  g o i n g  t o  t h e  F i s h  a n d  G a m e  F u n d  
a n d  t h e  r e m a i n d e r  t o  t h e  s t a t e 's  g e n e r a l  f u n d .

B a c k  t o  t o p  o f  p a g e

//

A D M I N I S T R A T I V E  P R O C E E D I N G S

1 . I n  R e :  N a t i v e  A l l o t m e n t  A p p l i c a t i o n  o f  D o n n a  H u f f  ( B L M  S e r i a l
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N o .  A A - 8 1 8 5  ( H e a r i n g  O f f i c e r :  E l i z a b e t h  C a r e v v ) ;  s t a t e 's  
a t t o r n e y :  L a u r a  C . B o t t g e r ;  a p p l i c a n t 's  a t t o r n e y :  A l a s k a  L e g a l  
S e r v i c e s  C o r p . ) .  O n  S e p t e m b e r  2 6 - 2 7 ,  1 9 9 6 ,  a n  A g u i l a r  h e a r i n g  
w a s  c o n d u c t e d  i n  A n c h o r a g e  b e f o r e  t h e  B L M  h e a r i n g  o f f i c e r  t o  
d e t e r m i n e  w h e t h e r  D o n n a  H u f f s  u s e  o f  a  1 1 0  a c r e  p a r c e l  o f  l a n d  
s i t u a t e d  i n  K a c h e m a k  B a y  S t a t e  P a r k  s a t i s f i e d  t h e  r e q u i r e m e n t s  
o f  t h e  N a t i v e  A l l o t m e n t  A c t .  T h e  s t a t e  s e l e c t e d  t h e  l a n d  c la im e d ,  
i n  t h e  a p p l i c a t i o n  o n  J u n e  1 3 ,  1 9 6 2 .  A t  t h e  h e a r i n g ,  D o n n a  H u f f  
t e s t i f i e d  o n  h e r  o w n  b e h a l f  w h i l e  t h e  s t a t e  p r e s e n t e d ,  s ix  w i t n e s s e s  
t o  c o n t e s t  M s .  H u f f s  c l a i m  o f  q u a l i f y i n g  u s e  a n d  o c c u p a n c y .
E a c h  o f  t h e  s t a t e 's  w i t n e s s e s  h a d  e i t h e r  f i s h e d  o f f  t h e  s h o r e  o f  t h e  
c l a i m e d  p a r c e l  o r  o t h e r w i s e  o c c u p i e d  a d j a c e n t  h o m e s t e a d  
p r o p e r t y  a t  t h e  c r i t i c a l  t i m e .  B r i e f i n g  h a s  b e e n  c o m p l e t e d .

B a c k  t o  t o p  o f  p a g e

2 .  I n  r e :  N a t i v e  A l l o t m e n t  A p p l i c a t i o n  o f  A l f r e d  B a y o u  ( B L M  S e r i a l  
N o .  A - 0 2 3 8 3 9  ( H e a r i n g  O f f i c e r :  E l i z a b e t h  C a r e w ) ;  s t a t e 's  
a t t o r n e y :  J o h n  B a k e r ;  a p p l i c a n t 's  a t t o r n e y :  B a r t  G a r b e r ) .  T h e  
a p p l i c a n t  c l a i m s  a  1 6 0 - a c r e  N a t i v e  a l l o t m e n t  l o c a t e d  o n  
K a c h e m a k  B a y  o u t s i d e  o f  S e l d o v i a . T h e  h e i r s  o f  t h e  a p p l i c a n t  
c l a i m  u s e  a n d  o c c u p a n c y  o f  t h i s  p a r c e l  d a t i n g  f r o m  1 9 4 3 .  A t  a  
h e a r i n g  h e l d  i n  S e l d o v i a  o n  S e p t e m b e r  1 7 ,  1 9 9 6 ,  t h e  s t a t e  p u t  o n  
e v i d e n c e  t h a t  t h e  a p p l i c a n t  o n l y  m a d e  s p o r a d i c ,  i n t e r m i t t e n t  a n d  
n o n - e x c l u s i v e  u s e  o f  t h e  p a r c e l ,  n o t  s a t i s f y i n g  t h e  s t a n d a r d s  o f  t h e  
N a t i v e  A l l o t m e n t  A c t .  P o s t - h e a r i n g  b r i e f s  h a v e  b e e n  f i l e d  a n d  t h e  
p a r t i e s  a r e  a w a i t i n g  a  d e c i s i o n  f r o m  t h e  h e a r i n g  o f f i c e r .

/
B a c k  t o  t o p  o f  p a g e '

3 .  F P A  E n f o r c e m e n t  A c t i o n s
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K e v i n  S a x b y  r e p r e s e n t s  D N R  i n  v a r i o u s  a d m i n i s t r a t i v e  a c t i o n s  
i n v o l v i n g  v i o l a t i o n s  o f  A l a s k a 's  F o r e s t  P r a c t i c e s  A c t .  T h e  c a s e s  
o f t e n  i n v o l v e  a s s e s s i n g  l i a b i l i t y  f o r  i l l e g a l  h a r v e s t  w i t h i n  r i p a r i a n  
b u f f e r  z o n e s ,  i l l e g a l  b r i d g e  o r  s t r e a m  c r o s s i n g s ,  a n a d r o m o u s  
w a t e r b o d y  c l a s s i f i c a t i o n s ,  a n d  s i m i l a r  i s s u e s .

j ; . • .

B a c k  t o  t o p  o f  p a g e
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(Slip Opinion) OCTOBER TERM , 2000 1

Syllabus
NOTK: Where it io feasible, a  syllabus (headnote) will be released, aa is 

being done in connection with this cnee, a t  the tim e the opinion ia issued.
The Byllabus constitutes no port of the opinion of the Court bu t has been 
prepared by the Reporter of Decisions for the convenience of the reader.
See Uniled Stales v. Detroit Timber & Lumber Co.. 200 U. S. 321. 337.

S U P R E M E  C O U R T  O F  T H E  U N I T E D  S T A T E S

Syllabus

SO L ID  W ASTE A GEN CY  O F  N O R T H E R N  CO OK 
CO UN TY  v. U N IT E D  STATES A RM Y  C O RPS  

O F E N G IN E E R S  ETAL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT

No. 99-1178. Argued October 31, 2000— Decided January 9, 2001
Petitioner, a consortium of suburban Chicago municipalities, selected 

as a solid waste disposal site an abandoned sand and gravel pit with 
excavation trenches that had evolved into permanent and seasonal 
ponds. Because the operation called for filling in some of the ponds, 
petitioner contacted federal respondents, including the Army Corps of 
Engineers (Corps), to determine if a landfill permit was required u n- 
der §404(a) of the Clean Water Act (CWA), which authorizes the 
Corps to issue permits allowing the discharge<of dredged or fill mate­
rial into havigable waters.” The CWA defines ‘havigable waters”as 
‘the waters of the United States,”33 U. S. C. §1362(7), and the Corps’ 
regulations define such waters to include intrastate waters, ‘the use, 
degradation or destruction of which could affect interstate or foreign 
commerce,” 33 CFR §328.3(a)(3). In 1986, the Corps attempted to 
clarify its jurisdiction, stating, in what has been dubbed the ‘Migr a- 
tory Bird Rule,” that §404(a) extends to intrastate waters that, in te r  
a lia , provide habitat for migratory birds. 51 Fed. Reg. 41217. As­
serting jurisdiction over the instant site pursuant to that Rule, the 
Corps refused to issue a §404(a) permit. When petitioner challenged 
the Corps’jurisdiction and the merits of the permit denial, the Di s- 
trict Court granted respondents summary judgment on the jurisdic­
tional issue. The Seventh Circuit held that Congress has authority 
under the Commerce Clause to regulate intrastate waters and that 
the Migratory Bird Rule is a reasonable interpretation of the CWA.

H eld :  Title 33 CFR §328.3(a)(3), as clarified and applied to petitioned 
site pursuant to the Migratory Bird Rule, exceeds the authority
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granted to respondents under §404(a) of the CWA. Pp. 5-14.

(a) In U n ited  S ta te s  v. R iv e r s id e  B a yu iew  H o m es, Inc., 474 U. S. 
121, this Court held that the Corps had §404(a) jurisdiction over 
wetlands adjacent to a navigable waterway, noting that the term 
‘havigable"is o f‘limited import”and that Congress evidenced its i n- 
tent to Tegulate at least some waters that would not be deemed 
rtavigable'under [that terndj classical understanding,” id ., at 133. 
But that holding was based in large measure upon Congress’un e- 
quivocal acquiescence to, and approval of, the Corps’regulations i n- 
terpreting the CWA to cover wetlands adjacent to navigable waters. 
See id ., at 135-139. The Court expressed no opinion on the question 
of the Corps'authority to regulate wetlands not adjacent to open w a- 
ter, and the statute^ text will not allow extension of the Corps5uri s- 
diction to such wetlands here. Pp. 5-7,

(b) The Corps’ o r ig in a l interpretation of the CWA in its 1974 regu­
lations— which emphasized that a water bod)d capability of use by 
the public for transportation or commerce determines whether it is 
navigable— is inconsistent with that which it espouses here, yet e - 
spondents present no persuasive evidence that the Corps mistook 
Congress’intent in 1974. Respondents contend that whatever its 
original aim, when Congress amended the CWA in 1977, it approved 
the more expansive definition of ‘havigable waters" found in the 
Corps’1977 regulations. Specifically, respondents submit that Co n- 
gressfailure to pass legislation that would have overturned the 1977 
regulations and the extension of the Environmental Protection 
Agency jurisdiction in §404(g) to include waters ‘bther than” trad i- 
tional ‘havigable waters"indicates that Congre'ss recognized and a c- 
cepted a broad definition of havigable waters" that includes no n- 
navigable, isolated, intrastate waters. This Court recognizes 
congressional acquiescence to administrative interpretations of a 
statute with extreme care. Failed legislative proposals are a par­
ticularly dangerous ground on which to rest an interpretation of a 
prior statute, C en tra l B a n k  o f  D enver, N . A . v. F irs t In te rs ta te  B a n k  
o f  D enver, N . A ., 511 U. S. 164, 187, because a bill can be proposed or 
rejected for any number of reasons. Here, respondents have failed to 
make the necessary showing that Congresslailure to pass legislation 
demonstrates acquiescence to the 1977 regulations or the 1986 Mi­
gratory Bird Rule. Section 404(g) is equally unenlightening, for it 
does not conclusively determine the construction to be placed on the 
use of the term tvaters” elsewhere in the CWA. R ivers id e  B a yv iew  
H om es, su p ra , at 138, n. 11. Pp. 7-11.

(c) Even if §404(a) were not clear, this Court would not extend de f- 
erence to the Migratory Bird Rule under C h evro n  U. S . A . Inc. v. 
N a tu r a l R esources D e fen se  C ouncil, Inc., 467 U. S. 837. Where an
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administrative interpretation of a statute would raise serious consti­
tutional problems, the Court will construe the statute to avoid such 
problems unless the construction is plainly contrary to Congress! n- 
tent. E d w a r d  J .  D eB a rto lo  Corp. v. F lo r id a  G u l f  C oast B u i ld in g  <£ 
C o nstr . T ra d e s  C o un cil, 485 U. S. 568, 575. The grant of authority to 
Congress under the Commerce Clause, though broad, is not unli m- 
ited. See, e.g., U n ite d  S ta te s  v. M o rriso n , 529 U. S. 598. Respon­
dents’arguments, e.g ., that the Migratory Bird Rule falls within 
Congress’power to regulate intrastate activities that substantially 
affect interstate commerce, raise significant constitutional questions, 
yet there is nothing approaching a clear statement from Congress 
that it intended §404(a) to reach an abandoned sand and gravel pit 
such as the one at issue. Permitting respondents to claim federal j u- 
risdiction over ponds and mudflats falling within the Migratory Bird 
Rule would also result in a significant impingement of the States’ 
traditional and primary power over land and water use. The Court 
thus reads the statute as written to avoid such significant constitu­
tional and federalism questions and rejects the request for admini s- 
trative deference. Pp. 11-14.

191 F. 3d 845, reversed.

REHNQUIST, C. J., delivered the opinion of the Court, in which 
OC onnor, Scalia, Kennedy, and Thomas, JJ„ joined. Stevens, J„ 
filed a dissenting opinion, in which Souter, Ginsburg, and Breyer, 
JJ., joined.
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No. 99-1178

SO L ID  W ASTE A G EN CY  O F  N O R T H E R N  CO O K  
C O UN TY , P E T IT IO N E R  v. U N IT E D  STATES 

A RM Y  CO RPS OF E N G IN E E R S , ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE SEVENTH CIRCUIT
[January 9, 2001]

CHIEF JUSTICE REHNQUIST delivered  th e  opinion of th e  
Court.

Section 404 (a ) o f the C lean W a te r Act (CW A or Act), 86 
S ta t. 884, as amended, 33 U . S. C. § 1344 (a ), regulates the 
discharge o f dredged o r f i l l m a te ria l in to ‘havigab le w a- 
ters.”  The United S tates A rm y Corps o f Engineers 
(Corps), has in te rp reted §404(a) to confer federa l au th o rity  
over an abandoned sand and g rave l pit in  no rthe rn  I llin o is  
which provides hab ita t for m ig ra to ry  birds. We are asked 
to decide whether the provisions o f §404(a ) may be fa ir ly  
extended to these waters, and, i f  so, whether Congress 
could exercise such au th o rity  consistent with the C om ­
merce C lause, U . S. Const., A rt. I, §8, cl. 3. We answer the 
firs t question in the negative and there fo re  do not reach 
the second.

Petitioner, the So lid  W aste Agency o f  N orthern  Cook 
County (SW ANCC ), is a consortium  o f 23  suburban C h i­
cago cities and v illages tha t united in an e ffort to locate 
and develop a disposal site fo r baled nonhazardous so lid  
waste. The Chicago G rave l Company in form ed the m u ­
nicipalities o f the ava ilab ility  o f a 533-acre parcel, be-



s tr id in g  th e  Illinois counties Cook and  K ane, w hich had  
b een  th e  s ite  of a sa n d  and  gravel p it m in in g  o p era tio n  for 
th re e  decades up u n til  about 1960. Long since abandoned , 
th e  old m in ing  site ev en tu ally  gave w ay to  a successional 
s ta g e  forest, w ith  its  re m n a n t excavation  tren ch es evolv­
in g  in to  a sca tte rin g  o f p e rm an en t and  seaso n a l ponds of 
v ary in g  size (from u n d e r o ne-ten th  of a n  acre  to severa l 
acres) an d  d ep th  (from several inches to severa l feet).

T he m un icipalities decided to p u rch ase  th e  s ite  for 
d isposal of th e ir  baled  nonhazardous solid w aste. By law , 
SW ANCC w as req u ired  to file for v ario u s p erm its  from  
Cook C ounty  and  th e  S ta te  of Illinois before it could begin  
o pera tio n  of its  balefill project. In  add ition , because  th e  
o pera tion  called for th e  filling o f som e o f th e  p e rm a n e n t 
an d  seaso n al ponds, SW ANCC con tacted  federal re sp o n ­
d en ts  (h ere in afte r responden ts), includ ing  th e  Corps, to 
d e te rm in e  if  a federal landfill p e rm it w as requ ired  u n d e r 
§404(a) of th e  CWA, 33 U. S. C. §1344(a).

Section  404(a) g ra n ts  th e  Corps a u th o rity  to issue  p e r ­
m its  ‘for th e  d ischarge of dredged o r fill m a te ria l in to  th e  
n av igable  w aters a t  specified d isposal s ite s .” I b i d .  T he 
te rm  ‘h av igab le  w a te rs” is defined und'er th e  Act as ‘th e  
w a te rs  of th e  U nited  S ta te s , includ ing  th e  te rr ito ria l seas .” 
§1362(7). T he Corps h as issued  reg u la tio n s defin ing  th e  
te rm  ‘W aters of th e  U n ited  S ta te s”to include

‘W aters such as  in tra s ta te  lakes, riv ers , s tre a m s (i n- 
clud ing  in te rm itte n t s tream s), m udfla ts, san d fla ts , 
w etlands, sloughs, p ra irie  potholes, w et m eadows, 
p laya lakes, or n a tu ra l  ponds, th e  u se , d eg rad a tio n  or 
d estru c tio n  of w hich could affect in te rs ta te  or foreign 
com m erce . . .  ” 33 CFR §328.3(a)(3) (1999).

In  1986, in  an  a tte m p t to ‘fclarify” th e  reach  of its  ju risd i c- 
tion, th e  Corps s ta te d  th a t §404(a) ex ten d s to in s tra s ta te  
w aters:

‘h. W hich a re  o r would be used  as h a b ita t  by b irds
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p ro tected  by M igra to ry  B ird T rea tie s; or 
‘b. W hich a re  o r would be used a s  h a b ita t  by o th e r 
m ig rato ry  b irds  w hich cross s ta te  lines; o r 
‘fc. W hich a re  o r w ould be used  as  h a b ita t  for e n d a n ­
gered species; or
‘d. U sed to ir r ig a te  crops sold in  in te rs ta te  co m ­
m erce.” 51 Fed. Reg. 41217.

This la s t  p rom u lg atio n  h as  b een  d ubbed  th e  ‘M igratory  
Bird Rule.” 1

T he Corps in itia lly  concluded th a t  i t  h ad  no ju risd ic tio n  
over th e  s ite  because i t  con tained  no ‘W etlands,” o r a re as  
which support ‘Vegetation typically  a d ap ted  for life in 
s a tu ra te d  soil conditions,” 33 CFR §328.3(b) (1999). Ho w- 
ever, a fte r th e  Illino is N a tu re  P rese rv es  Com m ission 
inform ed th e  Corps th a t  a n u m b er o f m ig ra to ry  b ird  s p e ­
cies had  been  observed a t  th e  s ite , th e  C orps reconsidered 
and  u ltim a te ly  a s se rte d  ju risd ic tio n  over th e  balefill s ite  
p u rsu a n t to su b p a rt (b) of th e  ‘M ig ra to ry  B ird  R ule.” T h e  
Corps found th a t  ap p rox im ate ly  121 b ird  species had  been  
observed a t  th e  s ite , includ ing  severa l know n to depend 
upon aq u a tic  en v iron m en ts for a  s ig n ifican t portion  o f 
th e ir  life req u irem en ts . T hus, on N ovem ber 16, 1987, th e  
Corps form ally  ‘d e te rm ined  th a t  th e  seaso n ally  ponded, 
abandoned  gravel m in ing  dep ression s located  on th e  p ro j­
ect site , w hile no t w etlands, d id  qualify  as  W aters of th e  
U nited  S ta te s ’. . . based  upon th e  following crite ria : (1) 
th e  proposed s ite  h a d  been ab an d on ed  as a g ravel m in ing  
operation; (2) th e  w a te r  a re a s  an d  spoil p iles h ad  d ev e l­
oped a  n a tu ra l  ch arac te r; an d  (3) th e  w a te r  a re a s  a re  used  
as h a b ita t  by m ig ra to ry  bird  [ s i c ]  w hich cross s ta te  fines.” 
U. S. A rm y Corps o f E ngineers, Chicago D istric t, Dupt. o f

'The Corps issued the “Migratory Bird Ruli" without following the 
notice and comment procedures outlined in the Administrative Proce­
dure Act. 5 U. S. C. §553.



A rm y P erm it E v a lua tion  an d  Decision D ocum ent, Lodging 
o f P etition er, Tab No. 1, p. 6.

D uring  th e  ap p lication  process, SW ANCC m ade sev e ra l 
proposals to m itig a te  th e  likely d isp lacem en t of th e  m ig ra ­
to ry  b irds an d  to p rese rv e  a  g rea t b lue h ero n  rookery  
located  on th e  site . I ts  balefill project u ltim a te ly  received 
th e  necessary  local an d  s ta te  approval. By 1993, 
SW ANCC h ad  received a special u se  p lan n ed  developm ent 
p e rm it from the Cook C ounty  Board of A ppeals, a lan d fill 
developm ent p e rm it from  th e  Illino is E n v iro n m en ta l 
Pro tection  Agency, an d  app roval from th e  Illino is D e p a r t­
m en t of C onservation.

D espite SWANCCS secu ring  th e  req u ired  w a te r  q u a lity  
certification  from th e  Illinois E n v iro nm en ta l P ro tec tio n  
Agency, th e  Corps refu sed  to issue  a §404(a) p erm it. T he 
C orps found th a t  SW ANCC h ad  not es tab lish ed  th a t  its  
p roposal w as th e  ‘le a s t  en v iron m en ta lly  dam ag ing , m ost 
p racticab le  a lte rn a tiv e ” for disposal of n on h azard ou s solid 
w aste ; th a t  SWANCCB failu re to se t aside  sufficient funds 
to rem ed ia te  leaks posed a n  ‘U nacceptable r isk  to th e  
p u b lid  d rink ing  w a te r  supply ’5 an d  th a t  th e  im p ac t o f th e  
project upon  area-sen sitiv e  species Was ‘U n m itigatab le  
since a landfill su rface  cann o t be redeveloped  in to  a  fo r­
es ted  h ab ita t.” I d . ,  a t  87.

P e titio n e r filed s u i t  u n d e r th e  A d m in istra tiv e  P rocedure  
Act, 5 U. S. C. §701 e t  s e q . ,  in  th e  N o rth e rn  D is tric t o f 
Illinois challeng ing  both  th e  C orps’ju risd ic tio n  over th e  
s ite  and  th e  m erits  o f its  den ial of th e  §404(a) perm it. T he 
D is tric t C ourt g ran ted  su m m ary  ju d g m e n t to resp o n d en ts  
on th e  ju risd ic tio n a l issue, and  p e titio n er aban d on ed  its  
challenge to th e  C orps’p erm it decision. On ap p ea l to th e  
C ourt of A ppeals for th e  S even th  C ircu it, p e titio n er r e ­
new ed its  a ttac k  on resp o n d en ts’use of th e  ‘M igra to ry  
B ird Rule” to a s se r t ju risd ic tio n  over th e  s ite . P e titio n e r 
arg u ed  th a t  re sp o n d en ts  had  exceeded th e ir  s ta tu to ry  
a u th o rity  in  in te rp re tin g  th e  CWA to cover nonnav igable ,
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iso lated , in tra s ta te  w a te rs  br.sed upon  th e  presence o f 
m ig ra to ry  b irds  and , in  th e  a lte rn a tiv e , th a t  C ongress 
lacked th e  pow er u n d e r  th e  C om m erce C lau se  to g ra n t 
such  reg u la to ry  ju risd ic tio n .

T h e  C o u rt o f A ppeals began  its  an a ly s is  w ith  th e  co n sti­
tu tio n a l question , hold ing  th a t  C ongress h a s  th e  a u th o rity  
to re g u la te  such  w a te rs  based  upon  ‘th e  cu m u la tiv e  i m- 
p ac t doctrine , u n d e r w hich  a sing le  ac tiv ity  th a t  itse lf  h as  
no d iscern ib le effect on in te rs ta te  com m erce m ay still be 
reg u la ted  if  th e  ag g reg a te  effect o f th a t  c la ss  of ac tiv ity  
h as  a  su b s ta n tia l im p ac t on in te r s ta te  com m erce.” 191 
F. 3d 845, 850 (CA7 1999). T h e  ag g reg a te  effect o f th e  
‘d estru c tio n  of th e  n a tu ra l  h a b ita t  o f m ig ra to ry  b ird s” on 
in te rs ta te  com m erce, th e  co u rt held , w as su b s tan tia l 
because each  y ear m illions of A m ericans cross s ta te  lines 
an d  spend  over a billion do llars  to h u n t  a n d  observe m i­
g ra to ry  b ird s .2 I b id . .  T h e  C ourt of A ppeals th e n  tu rn e d  to 
th e  reg u la to ry  question . T he co u rt held  th a t  th e  CWA 
reach es as  m any  w a te rs  as th e  C om m erce C lause allow s 
and , given i ts  ea rlie r  Com m erce C lau se  ru lin g , i t  therefo re  
followed th a t  re sp o n d en ts’‘M igra to ry  B ird  R ule” w as a 
reaso nab le  in te rp re ta tio n  of th e  Act. See i d . ,  a t  851-852.

W e g ra n te d  ce rtio ra ri, 529 U . S. 1129 (2000), and  now 
reverse.

C ongress passed  th e  CWA for th e  s ta te d  purpose of 
Testorfing] a n d  m a in ta in in g ]  th e  chem ical, physical, and  
biological in te g rity  of th e  Nation^ w a te rs .” 33 U. S. C. 
§ 1251(a). In  so doing, C ongress chose to  Tecognize, p r  e-

2 Relying upon its earlier decision in H o ffm a n  H o m es, Inc. v. E P A , 
999 F. 2d 256 (CA7 1993), and a report from the United States Census 
Bureau, the Court of Appeals found that in 1996 approximately 3.1 
million Americans spent $1.3 billion to hunt migratory birds (with 11 
percent crossing state lines to do so) as another 17.7 million Americans 
observed migratory birds (with 9.5 million traveling for the purpose of 
observing shorebirds). See 191 F. 3d, at 850.



serve, and  protect th e  p rim ary  responsib ilities a n d  rig h ts  
of S ta te s  to p revent, reduce, an d  e lim in a te  pollution, to 
p lan  th e  developm ent and  u se  (includ ing  res to ra tio n , 
p reserva tion , and  en h an cem en t) o f la n d  an d  w a te r  r e ­
sources, an d  to co n su lt w ith  th e  A d m in istra to r in  th e  
exercise o f h is a u th o rity  u n d e r  th is  ch ap te r.” §1251(b). 
R elevan t here, §404(a) au th o rizes  re sp o n d en ts  to  reg u la te  
th e  d ischarge of fill m a te r ia l in to  ‘hav igab le  w a te rs ,” 33 
U. S. C. § 1344(a), w hich th e  s ta tu te  defines a s  ‘th e  w a te rs  
of th e  U n ited  S ta te s , includ ing  th e  te rr ito ria l seas ,” 
§1362(7). R esponden ts h ave in te rp re te d  th ese  w ords to 
cover th e  abandoned  g ravel p it  a t  issue  . j  because i t  is 
used  as h a b ita t  for m ig ra to ry  b irds . W e r< nclude th a t  th e  
‘M igratory  B ird  R ule”is n o t fa irly  su ppoi led  by th e  CWA.

T his is n o t th e  f irs t tim e  we have been  called upon  to 
ev a lu a te  th e  m ean ing  o f §404(a). In  U n i t e d  S t a t e s  v. 
R i v e r s i d e  B a y v i e w  H o m e s ,  I n c . ,  474 U. S. 121 (1985), we 
held  th a t  th e  Corps h ad  §404(a) ju risd ic tio n  over w e tlan d s 
th a t  ac tu a lly  ab u tte d  on  a nav igable  w aterw ay . In  so 
doing, we noted th a t  th e  te rm  ‘hav igab le” is of ‘lim ited  
im port” and  th a t  C ongress evidenced its  in te n t  to  Teg u- 
la te  a t  le a s t some w a te rs  th a t  w ould no t be deem ed h av  i- 
gab le’u n d e r th e  classical u n d e rs ta n d in g  o f th a t  te rm .” 
I d . ,  a t  133. B ut our hold ing  w as based  in  la rg e  m easu re  
upon  C ongress’unequivocal acquiescence to, an d  ap p roval 
of, th e  C orps’reg u la tio n s in te rp re tin g  th e  CWA to cover 
w etlands ad jacen t to n av igab le  w a ters . See i d . ,  a t  135 - 
139. We found th a t  C ongress’concern for th e  protection  of 
w a te r  q ua lity  and  aq u a tic  ecosystem s in d ica ted  its  in te n t 
to reg u la te  w etlands ‘in sep arab ly  bound up w ith  th e  

to a te rs’of th e  U nited  S ta te s ."  I d . ,  a t  134.
I t w as th e  sign ifican t nexus betw een  th e  w etlan ds an d  

‘havigable w a te rs” th a t  in form ed our read in g  of th e  CWA 
in R i v e r s i d e  B a y v i e w  H o m e s .  Indeed , we did not ‘bxpress 
an y  opin icn”on th e  ‘Question of th e  a u th o rity  of th e  Corps 
to reg u la te  d ischarges of fill m a te ria l in to  w etlan ds th a t
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a re  no t ad jacen t to bodies of open w a te r . . . I d . ,  a t  131 - 
132, n. 8. In  o rder to ru le  for respo n den ts here , we would 
have to hold th a t  th e  ju risd ic tion  o f th e  C orps ex tends to 
ponds th a t  a re  n o t  ad jacen t to open w a te r. B u t we co n ­
clude th a t  th e  tex t of th e  s ta tu te  will no t allow  th is .

Indeed , th e  Corps’ o r i g i n a l  in te rp re ta tio n  o f th e  CWA, 
p rom ulgated  two y ears  a fte r  its  en ac tm en t, is  inco nsis ten t 
w ith  th a t  w hich i t  espouses here. I ts  1974 reg u la tion s 
defined §404(a)3 ‘havigable w a te rs” to m ean  ‘those w a- 
te rs  of th e  U n ited  S ta te s  w hich a re  sub ject to th e  ebb and  
flow of th e  tide , and /or a re  presently , o r h av e  been in  th e  
p ast, o r m ay be in  th e  fu tu re  suscep tib le  for u se  for p u r ­
poses of in te rs ta te  or foreign com m erce.” 33 CFR 
§209.120(d)(l). T he Corps em phasized  th a t  ‘[i]t is  th e  
w a te r  bodjd capability  of use by th e  public for p urposes of 
tra n sp o rta tio n  or com m erce w hich is th e  d e te rm in a tiv e  
factor.” §209.260(e)(l). R espondents p u t forw ard no 
p ersu as iv e  evidence th a t  th e  Corps m istook C ongress’ 
in te n t  in  1974.3

R esponden ts nex t contend th a t  w h a tev e r its  o rig inal 
aim  in  1972, C ongress ch arted  a  new course  five y ears  
la te r  w hen  i t  approved th e  m ore expansive defin ition  of 
‘hav igable  w a te rs” found in  th e  Corps’1977 reg u la tio n s.
In  Ju ly  1977, th e  Corps form ally  adop ted  33 CFR 
§323.2(a)(5) (1978), which defined ‘W aters o f th e  U n ited  
S ta te s” to include ‘iso lated  w etlands an d  lakes, in te rm i t-

3Respondents refer us to portions of the legislative history that they 
believe indicate Congress’intent to expand the definition of “havigable 
waters." Although the Conference Report includes the statement that 
the conferees ‘Intend that the term havigable waters’be given the 
broadest possible constitutional interpretation,” S. Conf. Rep. No. 92- 
1236, p. 144 (1972), neither this, nor anything else in the legislative 
history to which respondents point, signifies that Congress intended to 
exert anything more than its commerce power over navigation. Indeed, 
respondents admit that the legislative history is somewhat ambiguous. 
See Brief for Federal Respondents 24.



te n t  stream s, p ra irie  potholes, an d  o th e r w a te rs  th a t  a re  
no t p a r t o f a tr ib u ta ry  system  to in te r s ta te  w a te rs  or to 
navigable w aters of th e  U nited  S ta tes , th e  d eg rad a tio n  or 
d estruction  of which could affect in te r s ta te  com m erce.” 
R esponden ts a rg u e  th a t  C ongress w as a w a re  of th is  m ore 
expansive in te rp re ta tio n  d u rin g  its  1977 am en d m e n ts  to 
th e  CWA. Specifically, respo n den ts p o in t to a  failed H ouse 
bill, H. R. 3199, th a t  w ould h av e  defined ‘h av ig ab le  w a ­
ters" as ‘hll w a te rs  w hich are  p resen tly  used , or a re  su  s- 
ceptib le  to u se  in th e ir  n a tu ra l  condition o r by  reaso n ab le  
im provem ent as a m ean s to tra n sp o r t in te r s ta te  or foreign 
com m erce.” 123 Cong. Rec. 10420, 10434 (1 9 7 7 ).4 T hey  
also poin t to th e  p assag e  in §404(g)(l) t h a t  au th o rizes  a 
S ta te  to apply  to th e  E n v iro nm en ta l P ro tec tio n  Agency for 
perm ission  ‘to a d m in is te r  its own in d iv id u a l and  g en era l 
p e rm it p rogram  for th e  d ischarge of d redged  or fill m a te ­
r ia l in to  th e  navigable w a ters  (o ther th a n  those w a te rs  
w hich a re  p resen tly  used , or a re  suscep tib le  to  use in  th e ir  
n a tu ra l  condition or by  reaso nab le  im p ro vem en t as  a „ 
m eans to tra n sp o r t in te rs ta te  or foreign com m erce . . .  
includ ing  w etlands ad jacen t thereto ) w ith in  its  ju r is d ic ­
t i o n  ” 33 U. S. C. §1344(g)(l). T he fa ilu re  to  p ass
leg islation  th a t  would have o v ertu rn ed  th e  C orps’1977 
reg u la tion s and  th e  ex tension  of ju risd ic tio n  in §404(g) to 
w a te rs  ‘b th e r th a n ” tra d itio n a l ‘h av igab le  w a te rs ,” r  e- 
sponden ts subm it, in d ica te  th a t  C ongress recognized an d  
accepted a broad defin ition  o f ‘h av igab le  w a te rs” th a t  
includes nonnavigable, iso lated , in tra s ta te  w aters.

A lthough we h av e  recognized congressional acqu ies­
cence to ad m in is tra tiv e  in te rp re ta tio n s  of a s ta tu te  in 
som e situ a tion s, we h av e  done so w ith  ex trem e c a re .5

8 SOLID WASTE AGENCY OF NORTH ERN COOK CTY. u.
ARMY CORPS O F ENGINEERS

O pinion of the  C ourt

While this bill passed in the House, a similarly worded amendment 
to a bill originating in the Senate, S. 1952, failed. See 123 Cong. Rec. 
26710, 26728(1977).

5In B ob J o n e s  U niv . v. U n ite d  S ta te s , 461 U. S. 574, 595, 600-601
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‘(F jailed leg islative proposals a re  A p a rtic u la r ly  dange r- 
ous ground  on w hich to re s t  a n  in te rp re ta tio n  of a  p rior 
s ta tu te .’” C e n t r a l  B a n k  o f  D e n v e r ,  N . A .  v. F i r s t  I n t e r s t a t e  
B a n k  o f  D e n v e r ,  N .  A . ,  511 U. S. 164, 187 (1994) (quoting 
P e n s i o n  B e n e f i t  G u a r a n t y  C o r p o r a t i o n  v. L T V  C o r p . ,  496 
U. S. 633, 650 (1990)). A bill can  be proposed for an y  
num ber o f reaso ns , and  i t  can be re jec ted  for ju s t  as m any 
o thers. T h e  re la tio n sh ip  betw een  th e  actions an d  in a c ­
tions o f th e  9 5 th  C ongress and  th e  in te n t  of th e  92d C on­
gress in  p ass ing  §404(a) is also considerab ly  a tte n u a te d . 
Because ‘feubsequent h is to ry  is less illu m in a tin g  th a n  th e  
contem poraneous evidence,” H a g e n  v. U t a h ,  510 U. S. 399, 
420 (1994), respo n den ts  face a d ifficu lt ta sk  in  overcom ing 
th e  p la in  te x t an d  im p o rt of §404(a).

We conclude th a t  l'espondents h av e  failed to m ake th e  
necessary  show ing th a t  th e  fa ilu re  o f th e  1977 H ouse b ill 
d em o n stra tes  C ongress’acquiescence to th e  C orps’regu l a- 
tions or th e  ‘M igra to ry  B ird R ule,” w hich, of course, did 
not f irs t a p p e a r u n til  1986. A lthough  respo n den ts  cite  
som e leg isla tive  h is to ry  show ing C ongress’recognition  of 
th e  Corps’a sse rtio n  o f ju risd ic tion  over ‘iso la ted  w a ters ,” 6

(1983), for example, we upheld an Internal Revenue Service (IRS) 
Revenue Ruling that revoked the tax-exempt status of private schools 
practicing racial discrimination because the IRS’interpretation of the 
relevant statutes was ‘fcorrect’i because Congress had held ‘hearings 
on this precise issue,” making it ‘hardly conceivable that Congress— 
and in this setting, any Member of Congress— was not abundantly 
aware of what was going onn, and because ‘ho fewer than 13 bills 
introduced to overturn the IRS interpretation”had failed. Absent such 
overwhelming evidence of acquiescence, we are loath to replace the 
plain text and original understanding of a statute with an amended 
agency interpretation. See C o n su m er  P ro d u c t S a fe ty  C o m m  I v. G T E  
S y lv a n ia , In c ., 447 U. S. 102, 118, n. 13 (1980) (‘[E]ven when it would 
otherwise be useful, subsequent legislative history will rarely override 
a reasonable interpretation of a statute that can be gleaned from its 
language and legislative history prior to its enactment').

6Respondents cite, for example, the Senate Report on S. 1952, which



as  we explained  in  R i v e r s i d e  B a y v i e w  H o m e s ,  ‘[i]n both  
C ham bers, debate  on  th e  proposals to n arro w  th e  d e fin i­
tion  o f nav igable w a te rs  cen te red  largely  on  th e  issu e  of 
w etlan ds p rese rv a tio n .” 474 U. S., a t  136. Beyond Con- 
g ress’d esire  to re g u la te  w etlan ds ad jacen t to  ‘hav igable  
w a te rs ,” resp o n d en ts  p o in t u s to no p ersu as iv e  evidence 
th a t  th e  H ouse bill w as proposed in  respo n se  to th e  C orps’ 
claim  of ju risd ic tio n  over nonnavigable, iso lated , i n t r a ­
s ta te  w a ters  or th a t  i ts  fa ilu re  in d ica ted  congressional 
acquiescence to such  ju risd ic tio n .

Section  404(g) is  eq u a lly  u n en lig h ten in g . In  R i v e r s i d e  
B a y v i e w  H o m e s  w e recognized th a t  C ongress in tend ed  th e  
p h ra se  ‘havigable w a te rs” to include ‘h t le a s t som e w a te rs  
th a t  would not be deem ed  h av igab le’u n d e r  th e  classical 
u n d e rs ta n d in g  of t h a t  te rm .” I d . ,  a t  133. B u t §404(g) 
gives no in tim a tio n  o f w h at those  w a te rs  m ight be; it  
sim ply  refe rs to th em  a s  ‘b ther . . . w a te rs .” R espondents 
con jectu re th a t  ‘b th e r  . . .  w a te rs” m u s t in co rporate  th e  
C orps’1977 reg u la tio n s, b u t it is also p lausib le , as p e t i- 
tio n e r contends, t h a t  C ongress sim ply  w an ted  to include 
a ll w a te rs  ad jacen t to ‘hav igable  w a te rs ,” such as  no n- 
nav igable tr ib u ta r ie s  a n d  s tream s. T h e  ex ac t m ean ing  o f 
§404(g) is n o t before u s  and  we express no opinion on it, 
b u t for p re se n t p u rp o ses i t  is sufficient to  say, as  we did in 
R i v e r s i d e  B a y v i e w  H o m e s ,  t h a t  *§404(g)(l) does not co n- 
clusively  d e te rm ine  th e  co n struction  to be placed on th e  
u se  of th e  te rm  ^ a te r s ’elsew here in th e  Act (p articu la rly  
in  §502(7), which co n ta in s  th e  re le v a n t defin ition  o fh a v  i- 
gab le w a te r^ .  . . . ” I d . ,  a t  138, n. I I . 7
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referred to the Corps*isolated waters"regulation. See S. Rep. No. 95- 
370, p. 75 (1977). However, the same report reiterated that ‘[tjhe 
committee amendment does not redefine navigable waters." Ib id .

’Respondents also make a passing reference to Congress'decision in 
1977 to exempt certain types of discharges from §404(a), including, for 
example, 'discharge of dredged or fill material . . .  for the purpose of
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W e th u s  decline re sp o n d e n ts’in v ita tio n  to ta k e  w h a t 
th ey  see as th e  n ex t ine luc tab le  s tep  a f te r  R i v e r s i d e  
B a y v i e w  H o m e s : ho ld ing  th a t  iso lated  ponds, som e only  
seasonal, wholly located  w ith in  two Illinois counties, fall 
u n d e r  §404(a)3 d efin ition  of ‘hav igable  w a te rs” because  
th ey  serve as h a b ita t  for m ig ra to ry  b irds. As counsel for 
respo n den ts conceded a t  o ral a rg u m en t, such  a  ru lin g  
would assu m e th a t  ‘th e  u se  o f th e  w ord nav igable in  th e  
s ta tu te  . . .  does n o t h av e  any  in depend en t sign ificance.” 
T r. o f O ra l Arg. 28. W e cann o t ag ree  th a t  C ongress’sep a- 
ra te  defin itional u se  of th e  p h ra se  ‘W aters o f th e  U n ited  
S ta te s”co n stitu tes a  b a s is  for read in g  th e  te rm  ‘hav igab le  
w a te rs” o u t of th e  s ta tu te . W e said  in  R i v e r s i d e  B a y v i e w  
H o m e s  th a t  th e  w ord ‘h av igab le” in th e  s ta tu te  w as o f 
‘lim ited  effect” an d  w e n t on to hold  th a t  §404(a) ex tended  
to nonnav igable w e tla n d s  ad jacen t to open w aters. B u t i t  
is one th in g  to give a  w ord lim ited  effect and  q u ite  a n o th e r  
to give i t  no effect w h a te v e r. T he te rm  ‘hav igable” h a s  a t  
le a s t th e  im port o f show ing  u s w h a t C ongress h ad  in  m ind  
as  i ts  au th o rity  for en ac ting  th e  CWA; its  tra d itio n a l 
ju risd ic tio n  over w a te rs  th a t  w ere or h ad  been  nav igab le  
in  fac t or w hich could reaso nab ly  be so m ade. See, e .g . ,  
U n i l e d  S t a t e s  v. A p p a l a c h i a n  E le c .  P o w e r  C o .,  311 U. S. 
377, 4 07 -4 08  (1940).

R esponden ts— re ly in g  upon  all of th e  a rg u m e n ts  ad­
d ressed  above—  co n ten d  th a t, a t  th e  very  least, i t  m u s t be 
sa id  th a t  C ongress d id  n o t ad d ress  th e  precise question  o f 
§404(a^ scope w ith  reg a rd  to nonnavigable, iso lated , 
in tra s ta te  w aters, an d  th a t, therefore , we should  give

construction or maintenance of farm or stock ponds or irrigation 
ditches, or the maintenance of drainage ditches." §67, 91 Stat. 1600, 33 
U. S. C. §1344(0(0). As §404(a) only regulates dredged or fill material 
that is discharged ‘Into navigable waters,”Congress’decision to exempt 
certain types of these discharges does not affect, much less address, the 
definition of‘havigable waters."



deference to th e  ‘M igratory  B ird R ule.” See, e .g . ,  C h e v r o n  
U . S .  A .  I n c .  v. N a t u r a l  R e s o u r c e s  D e f e n s e  C o u n c i l ,  I n c . ,  
467 U. S. 837 (1984). We find §404(a) to be c lear, b u t even 
w ere we to  ag ree  w ith  respondents, we w ould not ex tend  
C h e v r o n  deference here.

W here a n  ad m in is tra tiv e  in te rp re ta tio n  o f a  s ta tu te  
invokes th e  o u te r lim its of C ongress’pcw er, w e expect a 
c lear ind ica tion  th a t  Congress in ten d ed  t h a t  re su lt. See 
E d w a r d  J .  D e B a r t o l o  C o r p .  v. F l o r i d a  G u l f  C o a s t  B u i l d i n g  
&  C o n s t r .  T r a d e s  C o u n c i l ,  485 U. S. 568, 575 (1988). T h is 
req u irem en t stem s from  our p ru d en tia l d esire  n o t to 
needlessly  reach  constitu tio na l issu es an d  o u r  assu m p tio n  
th a t  C ongress does not casually  au th o riz e  a d m in is tra tiv e  
agencies to  in te rp re t a s ta tu te  to p u sh  th e  lim it o f c o n ­
g ressional au th o rity . See i b i d .  T his concern  is  h e ig h ten ed  
w here  th e  ad m in is tra tiv e  in te rp re ta tio n  a lte r s  th e  federa l- 
s ta te  fram ew ork  by perm itting  federal en cro ach m en t upon 
a  trad itio n a l s ta te  pow er. See U n i t e d  S t a t e s  v. B a s s ,  404 
U. S. 336, 349 (1971) (‘[U ]nless C ongress conveys its 
purpose clearly , i t  w ill not be deem ed to h av e  sign ifican tly  
changed  th e  fed e ra l-s ta te  balance’). T hus, ‘W here an  
o therw ise  acceptab le construction  of a S ta tu te  w ould ra ise  
serious co n stitu tio n a l problem s, th e  C o u rt w ill co n stru e  
th e  s ta tu te  to avoid such  problem s u n le ss  su ch  c o n s tru c ­
tion  is p la in ly  co n trary  to the  in te n t  of C ongress.” D e B a r ­

to lo ,  s u p r a ,  a t  575.
Twice in  th e  p a s t six y ears we h av e  rea ffirm ed  th e  

proposition  th a t  th e  g ran t of a u th o rity  to C ongress u n d e r 
th e  C om m erce C lause, though broad, is n o t u n lim ited . See 
U n i t e d  S t a t e s  v. M o r r i s o n ,  529 U. S. 598 (2000); U n i t e d  
S t a t e s  v .  L o p e z ,  514 U. S. 549 (1995). R esp o n d en ts  a rg u e  
th a t  th e  ‘M igra to ry  B ird Rule” falls w ith in  C ongress’ 
pow er to reg u la te  in tra s ta te  ac tiv ities th a t  ‘S u bstan tia lly  
affect”in te rs ta te  com merce. They note th a t  th e  protection  
of m ig ra to ry  b irds is a ‘h ational in te re s t o f v ery  n ea rly  th e  
f irs t m ag n itu de ,” M i s s o u r i  v. H o l l a n d ,  252 U . S. 416, 435
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(1920), and  th a t, as th e  C o u rt of A ppeals found, m illions of 
people spend  over a  b illion  dollars an n u a lly  on re c re a ­
tio n a l p u rsu its  re la tin g  to m ig ra to ry  b irds. T hese  a r g u ­
m en ts  ra ise  sig n ifican t co n stitu tio n a l questions. For 
exam ple, w e would h a v e  to  ev alu ate  th e  p recise object or 
ac tiv ity  th a t, in  th e  ag g reg a te , su b s ta n tia lly  affects in te r ­
s ta te  com merce. T h is is  n o t clear, for a lth ou g h  th e  Corps 
h a s  claim ed ju risd ic tio n  over p e titio n ed  lan d  because it 
co n ta ins  w a te r  a re a s  u sed  as h a b ita t  by m ig ra to ry  b irds, 
resp o n d en ts  now, p o s t  l i t e m  m o t a m ,  focus upon  th e  fact 
th a t  th e  reg u la ted  ac tiv ity  is p e titio n ed  m un icipal lan  d- 
fill, w hich is ‘p la in ly  o f a  com m ercial n a tu re .” B rie f for 
F ed era l R esponden ts 43. B u t th is  is a  fa r  cry, indeed, 
from  th e  ‘havigable w a te rs” a n d  ‘W aters o f th e  U n ited  
S ta te s”to which th e  s ta tu te  by its  te rm s ex tends.

T hese a re  sig n ifican t co n stitu tio n a l question s ra ised  by 
re sp o n d en ts’ap p lication  o f th e ir  reg u la tion s, an d  y e t we 
find  n o th ing  ap p roach ing  a  c lear s ta te m e n t from  C ongress 
th a t  i t  in tend ed  §404(a) to reach  a n  aban d on ed  sa n d  an d  
g ravel p it such  a s  we h av e  here . P e rm ittin g  resp o n d en ts  
to  claim  federal ju risd ic tio n  over ponds an d  m u d fla ts  
fa lling  w ith in  th e  ‘M ig ra to ry  B ird  R ule '’w ould re s u lt  in  a 
sign ifican t im p in g em en t of th e  S ta te s ’ trad itio n a l a n d  
p rim ary  pow er over lan d  an d  w a te r use. See, e .g . ,  H e s s  v. 
P o r t  A u t h o r i t y  T r a n s - H u d s o n  C o r p o r a t i o n ,  513 U. S. 30, 
44 (1994) (‘[R e g u la tio n  o f lan d  use [is] a function  tra d  i- 
tio n a lly  perform ed by local governm en ts’). R a th e r  th a n  
exp ressing  a d esire  to re a d ju s t  th e  fed e ra l-s ta te  b a lan ce  in 
th is  m an ner, C ongress chose to Tecognize, p reserve , an d  
p ro tec t th e  p rim ary  respo n sib ilities an d  r ig h ts  of S ta te s  
. . . to  p lan  tire developm en t an d  use . . .  of lan d  an d  w a te r  
resources . . . . ” 33 U. S. C. §1251(b). We th u s  rea d  th e  
s ta tu te  as  w ritten  to avoid th e  sign ifican t co n stitu tio n a l 
an d  federalism  q u estio n s ra ised  by re sp o n d e n ts’in te rp r  e-



ta tio n , and  th erefo re  re jec t th e  re q u e s t for ad m in is tra tiv e  
deference.8

W e hold th a t  33 CFR §328.3(a)(3) (1999), as clarified  
and  applied  to p e titio n ed  balefill s ite  p u rs u a n t  to th e  
‘M igra tory  B ird  R ule,” 51 Fed. Reg. 41217 (1986), exceeds 
th e  a u th o rity  g ra n te d  to responden ts u n d e r  §404(a) of th e  
CWA. T he ju d g m e n t of th e  C ourt o f A p p eals for th e  S e v ­
en th  C ircu it is th erefo re

R e v e r s e d .
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8Because violations of the CWA carry criminal penalties, see 33 
U.S.C. § 1319(c)(2), petitioner invokes the rule of lenity as another 
basis for rejecting the Corps’interpretation of the CWA. Brief for 
Petitioner 31-32. We need not address this alternative argument. See 
U n ite d  S ta te s v .  S h a b a n i , 513 U. S. 10, 17 (1994).



Cite as: 531 U .S .  (2001) 1

Stevens, J., dissenting

S U P R E M E  C O U R T  O F  T H E  U N I T E D  S T A T E S

No. 99-1178

SO LID  WASTE AGENCY O F N O R T H E R N  COOK 
COUNTY, P E T IT IO N E R  v .  U N IT E D  STATES 

ARMY CO RPS O F E N G IN E E R S ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE SEVENTH CIRCUIT
[January 9, 2001]

J u s t ic e  St e v e n s , w ith  whom  J u s t ic e  S o u t e r , J u s t ic e
GlNSBURG, an d  JUSTICE BREYERjoin, dis: en ting .

In  1969, th e  C uyahoga R iver in  C leveland , Ohio, coated  
w ith  a slick  of in d u s tr ia l w aste, cau g h t fire. C ongress 
responded  to th a t  d ram atic  event, an d  to o th e rs  like it, by 
en ac tin g  th e  F ed era l W ater P o llu tio n  C ontrol Act 
(FW PCA) A m endm ents of 1972, 86 S ta t. 817, a s  am ended  
33 U. S. C. §1251 e t  s e q . ,  com m only k no w n  as  th e  C lean 
W ate r A ct (C lean W a te r Act, CWA, o r A ct).1 T h e Act 
proclaim ed  th e  am bitious goal o f end ing  w a te r  po llu tion  by 
1985. §1251(a). T h e  Courts p a s t  in te rp re ta tio n s  o f th e  
CWA h ave been  fully co n sis ten t w ith  th a t  goal. A lthough 
C ongress’vision of zero pollu tion  re m a in s  unfulfilled , its  
p u rs u it  h a s  unq u estio nab ly  re ta rd e d  th e  d estru c tio n  of th e  
aq u a tic  env ironm en t. O u r Nation^ w a te rs  no longer b u m . 
Today, how ever, th e  C o u rt tak es  an  u n fo r tu n a te  step  th a t  
need lessly  w eakens o u r p rincipal sa feg u a rd  ag a in s t toxic 
w a te r.

I t  is fa ir  to ch arac te rize  th e  C lean  W ate r Act as ‘Wate r- 
sh ed ” leg islation . T h e  s ta tu te  en dorsed  fu n d am en ta l

'See R. Adler, J. Landman, & D. Cameron, The Clean Water Act: 20 
Years Later 5-10 (1993).



ch an g es in  both  th e  purpose an d  th e  scope of federa l 
reg u la tio n  of th e  Nation^ w a ters . In  §13 of th e  R ivers an d  
H arbo rs  A ppropriation  Act of 1899 (RHA), 30 S ta t. 1152, 
as  am ended , 33 U. S. C. §407, C ongress h a d  assigned  to 
th e  A rm y Corps of E ngineers (Corps) th e  m ission o f re g u ­
la tin g  d ischarges in to  ce rta in  w a te rs  in  o rde r to p ro tec t 
th e ir  use a s  h ighw ays for th e  tra n sp o r ta tio n  of in te rs ta te  
an d  foreign com m erce; th e  scope o f th e  C orps’ju risd ic tion  
u n d e r th e  RHA accordingly ex ten d ed  only to w a ters  th a t  
w ere 'hav igab le .” In  th e  CWA, how ever, C ongress b roa d- 
ened  th e  C orps’m ission to include th e  purp o se  of p rotec t- 
ing  th e  q u a lity  of o u r Nation^ w a te rs  for esthetic , h ea lth , 
rec rea tio n a l, an d  en v iron m en ta l uses. T h e  scope o f its  
ju risd ic tio n  w as therefo re  redefined  to encom pass a ll of 
‘th e  w a te rs  o f th e  U n ited  S ta tes , includ ing  th e  te rr ito ria l 
seas .” §1362(7). T h a t defin ition  req u ire s  n e ith e r ac tua l 
nor p o te n tia l nav igability .

T h e  C ourt h as previously  he ld  th a t  th e  Corps’b roa  d- 
ened  ju risd ic tio n  u n d er th e  CWA properly  included a n  80- 
ac re  p arce l of low-lying m arsh y  lan d  th a t  w as no t itse lf  
nav igable , d iiec tly  ad jacen t to  nav igable  w ater, o r even 
hydrologically  connected to n av ig a b le ' w a te r, b u t w hich 
w as p a r t  o f a la rg e r a re a , ch arac te rized  by poor d rainage, 
t h a t  u ltim a te ly  a b u tte d  a nav igable  creek . U n i t e d  S t a t e s  
v. R i v e r s i d e  B a y v i e w  H o m e s ,  I n c . ,  474 U. S. 121 (1985).2
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2See also App. to Pet. for Cert. 25a, and Brief for United States 8, 
n. 7, in R iv e r s id e  B a yv iew , 0. T. 1984, No. 84-701. The District Court 
in R iv e r s id e  B a y v ie w  found that there was no direct ‘hydrological” 
connection between the parcel at issue and any nearby navigable 
waters. App. to Pet. for Cert, in R iv e r s id e  B a y v ie w  25a. The wetlands 
characteristics of the parcel were due, not to a surface or groundwater 
connection to ony actually navigable water, but to “froor drainage" 
resulting from ‘the Lamson soil that underlay the property." Brief for 
Respondent in R iv e rs id e  B a y v ie w  7. Nevertheless, this Court found 
occasional surface runoff from the property into nearby waters to 
constitute a meaningful connection. R ive rs id e  B a yv iew , 474 U. S., at
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O u r broad  finding in  R i v e r s i d e  B a y v i e w  t h a t  th e  1977 
C ongress h ad  acquiesced in th e  C orps’u n d e rs tan d in g  o f 
its  ju risd ic tio n  app lies equally  to th e  410-acre parcel a t  
issu e  here. M oreover, once C ongress crossed th e  legal 
w a te rsh ed  th a t  s e p a ra te s  navigable s tre a m s  of com m erce 
from  m arsh es  an d  in lan d  lakes, th e re  is no p rincip led  
reaso n  for lim iting  th e  s t a tu t e  protection  to those  w a te rs  
or w e tlan ds th a t  h a p p e n  to lie n e a r  a nav igab le  s tream .

In  its  decision today, th e  Court, d raw s a new  ju r is d ic ­
tio n a l line, one th a t  in v a lid a tes  th e  1986 m ig ra to ry  b ird  
reg u la tio n  a s  well a s  th e  Corps’asse rtio n  o f ju risd ic tio n  
over a ll w a ters  except for ac tua lly  nav igable  w a ters , th e ir  
tr ib u ta r ie s , and  w e tlan d s  ad jacen t to each. I ts  holding 
re s ts  on tw o equally  u n ten ab le  p rem ises: (1) th a t  w hen  
Congress passed  th e  1972 CWA, i t  did no t in te n d  ‘to ex ert 
an y th in g  m ore th a n  its  com m erce pow er over n av iga tion ,” 
a n t e ,  a t  7, n. 3; an d  (2) th a t  in  1972 C ongress drew  th e  
b ou n dary  defin ing  th e  Corps’ju risd ic tio n  a t  th e  odd line 
on w hich th e  C ourt today  se ttles.

As I sh a ll explain, th e  tex t of th e  1972 am en d m e n ts  
affords no su p po rt for th e  Court! holding, an d  am en  d- 
m en ts  C ongress adopted  in 1977 do su p p o rt th e  C orps’ 
p re se n t in te rp re ta tio n  of its m ission as  ex te n d in g  to  so- 
called ‘iso la ted” w a te rs . Indeed, sim ple com m on sense 
cu ts  ag a in s t th e  p a rtic u la r  defin ition  o f th e  C orps’ju r i  s-

134; Brief for United States in R iv e rs id e  B a y v ie w  8, n. 7. Of course, the 
eco log ica l connection between the wetlands and the nearby waters also 
played a central role in this Court! decision. R iv e r s id e  B a y v ie w , 474 
U. S., at 134-135. Both types of connection are also present in many, 
and possibly most, ‘Isolated" waters. Brief for Dr. Gene Likens et al. as 
A m ic i  C u ria e  6-22. Indeed, although the majority and petitioner both 
refer to the waters on petitioned 3ite as ‘Isolated,” a n te , at 11; Brief for 
Petitioner 11, their role as habitat for migratory birds, birds that serve 
important functions in the ecosystems of other waters throughout 
North America, suggests that— ecologically speaking— the waters at 
issue in this case are anything but isolated.



diction favored by th e  m ajority .
I

T h e  sign ificance of th e  FW PCA A m en d m en ts  of 1972 is 
illu m in a ted  by a  reference to th e  h is to ry  o f federal w a te r  
reg u la tion , a h is to ry  th a t  th e  m ajo rity  largely  ignores. 
F ed era l reg u la tio n  o f th e  Nation^ w a te rs  began  in  th e  
19th  ce n tu ry  w ith  efforts ta rg e te d  exclusively a t  ‘fc>ro- 
mot[ing] w a te r  tra n sp o rta tio n  an d  com m erce.” K alen, 
Com m erce to C onservation: T he C all for a  N atio n al W ater 
Policy a n d  th e  E volution  of F ed era l Ju risd ic tio n  O ver 
W etlands, 69 N. D. L. Rev. 873, 877 (1993). T his goal w as 
p u rsu e d  th ro u g h  th e  v ario us R ivers an d  H arb o rs  Acts, th e  
m ost com prehensive o f w hich w as th e  RHA of 1899.3 
Section  13 o f th e  1899 RHA, com m only know n as th e  
R efuse Act, p roh ib ited  th e  d ischarge o f ‘Irefuse" in to  an y  
‘h av igab le  w a te r” or i ts  tr ib u ta rie s , as  well as  th e  deposit 
of ‘i’efuse” on th e  b an k  of a n av igab le  w a te r  ‘W hereby 
n av iga tio n  sh a ll o r m ay  be im peded  o r o b stru c ted ” w ithou t 
f irs t  o b ta in in g  a p e rm it from  th e  S ec re ta ry  of th e  Arm y. 
30 S ta t. 1152.

D u rin g  th e  m iddle of th e  2 0 th  cen tu ry , th e  goals of 
federa l w a te r  reg u la tio n  began  to  sh if t aw ay  from an  
exclusive focus on p ro tecting  n av ig ab ility  an d  tow ard  a 
concern  for p rev en tin g  en v iro n m en ta l d eg rad atio n . K alen, 
69 N. D. L. Rev., a t  877-879 , an d  n. 30. T h is  aw aken ing  of 
in te re s t in  th e  u se  o f federal pow er to p ro tec t th e  aq u atic  
en v iro n m en t w as helped  along by efforts to re in te rp re t §13 
of th e  RH A in  o rde r to apply  its  p e rm it req u irem en t to 
in d u s tr ia l d isch arg es in to  nav igable  w a te rs , even w hen  
such  d isch arg es did n o th ing  to im pede navigability . See,

4 SOLID WASTE AGENCY OF N ORTHERN COOK CTY. v.
ARMY CORPS OF EN G IN EERS

Stevens, J .,  d issenting

3See also Rivers and Harbors Appropriations Act of 18Q6, 29 Stat. 
234; River and Harbor Act of 1894, 28 Stat. 363; River and Harbor 
Appropriations Act of 1890, 26 Stat. 426; The River and Harbor Appro­
priations Act of 1886, 24 Stat. 329.
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e .g . ,  U n i t e d  S t a t e s  v. R e p u b l i c  S t e e l  C o r p . ,  362 U. S. 482, 
400-491 (1960) (noting th a t th e  term  l'efuse” in §13 w as 
broad enough to include in du stria l w aste).4 Seeds of th is  
n ascen t concern w ith  po llu tion  control can  also be found in 
th e  FW PCA, w hich w as f irs t enacted  in  1948 an d  th e n  
increm en ta lly  ex p an ded  in  th e  following y e a rs .6

T h e sh ift in  th e  focus of federa l w a te r  reg u la tion  from 
p ro tecting  nav igab ility  to w ard  en v iron m en ta l p rotection  
reached  a d ram atic  clim ax  in  1972, w ith  th e  p assag e  o f th e  
CWA. T he Act, w hich w as passed  as  an  am en d m e n t to th e  
ex isting  FW PCA, w as u n iv ersa lly  described  by  its  s u p ­
p o rte rs  as  th e  f irs t tru ly  com prehensive federal w a te r 
po llu tion  leg islation . T h e  ‘h iajor purpose”of th e  CWA w as 
‘to estab lish  a c o m p r e h e n s i v e  long-range policy for th e  
e lim ina tion  of w a te r  po llu tion .” S. Rep. No. 92-414, p. 95

4In 1970, the House Committee on Government Operations followed 
the Courts lead and advocated the use of §13 as a pollution control 
provision. H. R. Rep. No. 91-917, pp. 14-18 (1970). President Nixon 
responded by issuing Executive Order No. 11574, 35 Fed. Reg. 19627 
(1970) (revoked by Exec. Order No. 12553, 51 Fed. Reg. 7237 (1986)), 
which created the Refuse Act Permit Program. 'Power, The Fox in the 
Chicken Coop: The Regulatory Program of the U. S. Army Corps of 
Engineei '3 Va. L. Rev. 503, 512 (1977) (hereinafter Power). The 
program d soon after it started, however, when a District Court, 
reading l e language of §13 literally, held the permit program invalid. 
Ib id .; see K a lu r v .  R esor, 335 F. Supp. 1, 9 (DC 1971).

5The FWPCA of 1948 applied only to ‘Interstate waters.” § 10(e), 62
Stat. 1161. Subsequently, it was harmonized with the Rivers and 
Harbors Act such that— like the earlier statute— the FWPCA defined 
its jurisdiction with reference to ‘havigable waters.” Pub. L. 89-753, 
§211, 80 Stat. 1252. None of these early versions of the FWPCA could 
fairly be described as establishing a comprehensive approach to the 
problem, but they did contain within themselves several of the ele­
ments that would later be employed in the CWA. M ilw a u k e e  v. I llin o is , 
451 U. S. 304, 318, n. 10 (1981) (Rehnquist, J.) (Congress intended to do 
something ‘tjuite different" in the 1972 Act); 2 W. Rodgers, Environ­
mental Law: Air and Water §4.1, pp. 10-11 (1986) (describing the early 
versions of the FWPCA).


