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SENATE DISTRICT B:

SENATE DISTRICT C:

2 of 11

Pennock-G ravina 
Saxman 
W acker 

W ard Cove

HOUSE DISTRICT 2 
10 Accu-Vote Precincts

H a lib u t P o int N o. 1 and N o. 2 
Jam estown B ay 
M t. Edgecumbe 

Petersburg/K upreanof 
S itka  (4  precincts) 

W range ll

HOUSE DISTRICT 3 
11 Accu-Vote Precincts

Douglas 
Juneau (5 precincts)

Juneau A irp o rt 
Lem on Creek 

N orth  D ouglas 
Salm on Creek 
S w itzer C reek

HOUSE DISTRICT 4 
8 Accu-Vote Precincts

A uke  Bay 
B rotherhood B ridge 

F ritz  C ove 
L o w e r M endenhall N o. 1 and N o. 2 

L yn n  Canal 
U pper M endenhall N o . 1 and N o. 2

HOUSE DISTRICT 5 
9 Accu-Vote, 13 hand-count precincts 

Accu-Vote:
A ngoon 

P e n in su la / C h ilk a t 
C raig 

Haines H igh w a y 
Haines N o . 1 

H oonah 
K la w o ck 

M etlaka tla 
Skagway

Hand Count:
C offm an  Cove 

E lf in  Cove
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SENATE DISTRICT D:

Gustavus 
H ydaburg 

K ake 
Kasaan 

K lu k w a n 
N o rth  Prince o f  W ales Is land 

Pelican 
Port A le xan d er 

Tenakee 
T h o m e  B ay 

Y aku ta t

HOUSE DISTRICT 6 
5 Accu-Vote, 5 hand-count precincts 

Accu-Vote:
Flats

K o d ia k  (3 precincts)
M iss io n  Road

Hand Count:
Cape C h in ia k 

K o d ia k  Is land  South 
O ld  H a rb o r 

O uzink ie 
Port L ion s

HOUSE DISTRICT 7 
10 Accu-Vote, 3 hand-count precincts 

Accu-Vote:
A n c h o r P o in t 

D iam ond  R idge 
F ritz  C reek 

H o m e r (3 precincts) 
Kachem ak B ay 
K a s ilo f N o rth 
K a s ilo f South 

N in ilc h ik

Hand Count:
E ng lish  Bay 
Port G raham 

S eldovia

HOUSE DISTRICT 8 
7 Accu-Vote, 3 hand-count precincts 

Accu-Vote:
Bear Creek 
R idgew ay 

Seward 
Soldotna N o . 1 and N o . 2
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Sports Lake 
Sterling

Hand Count:
C ooper Land ing 

Hope 
M oose Pass

SENATE DISTRICT E:
HOUSE DISTRICT 9 
7 Accu-Vote Precincts

K-B each 
K ena i (4 precincts) 

N ik is k i 
Salam atof

REGION II 
Senate Districts E - N 
House Districts 10 - 28 

Greater Anchorage & the Matanuska-Susitna Borough

HOUSE DISTRICT 10
9 Accu-Vote Precincts

Anchorage

SENATE DISTRICT F:
HOUSE DISTRICT 11 
7 Accu-Vote Precincts

Anchorage

HOUSE DISTRICT 12
7 Accu-Vote Precincts

Anchorage

SENATE DISTRICT G:
HOUSE DISTRICT 13
10 Accu-Vote Precincts

Anchorage

HOUSE DISTRICT 14 
4 Accu-Vote Precincts

Anchorage

SENATE DISTRICT H:
HOUSE DISTRICT 15
8 Accu-Vote Precincts

Anchorage

HOUSE DISTRICT 16 
6 Accu-Vote Precincts
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SENATE DISTRICT I:

SENATE DISTRICT J:

SENATE DISTRICT K:

SENATE DISTRICT L:

SENATE DISTRICT M:

Anchorage

HOUSE DISTRICT 17 
7 Accu-Vote Precincts

Anchorage

HOUSE DISTRICT 18 
10 Accu-Vote Precincts

Anchorage

HOUSE DISTRICT 19 
8 Accu-Vote Precincts

Anchorage

HOUSE DISTRICT 20 
6 Accu-Vote Precincts

Anchorage

HOUSE DISTRICT 21 
8 Accu-Vote Precincts

Anchorage

HOUSE DISTRICT 22 
7 Accu-Vote Precincts

Anchorage

HOUSE DISTRICT 23 
3 Accu-Vote Precincts

Anchorage

HOUSE DISTRICT 24 
6 Accu-Vote Precincts

Anchorage

HOUSE DISTRICT 25
6 Accu-Vote Precincts

Anchorage

HOUSE DISTRICT 26
7 Accu-Vote Precincts
Anchorage (2  precincts) 

F a irv iew 
Greater W a s illa 

Pioneer Peak 
W asilla  (2  p recincts)
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HOUSE DISTRICT 27 
9 Accu-Vote precincts 

Accu-Vote:
B utte 

Farm  L oop 
F ishhook 

G reater Palm er 
Lakes 

L a zy  M oun ta in 
Palm er 

Sheep M oun ta in 
Sutton

HOUSE DISTRICT 28 
11 Accu-Vote precincts 

Accu-Vote:
B ig  Lake 
Bogard 

H ouston 
K n ik /G oo se  Bay 
M eadow  Lakes 

Schrock 
Susitna 

Talkeetna 
Trapper C reek 

W a s illa  F ishhook 
W illo w

REGION III 
Senate Districts O - R 
House Districts 29 - 37 

Greater Fairbanks, Interior Alaska, Valdez & Cordova

SENATE DISTRICT O
HOUoE DISTRICT 29 
8 Accu-Vote Precincts

Chena 
Ester 

Farm er's L o o p 
G eist 

G oldstream 
U n iv e rs ity  Campus 

U n iv e rs ity  H ills 
U n iv e rs ity  W est

HOUSE DISTRICT 30 
8 Accu-Vote Precincts

A irp o r t
A u ro ra
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Fairbanks (3 precincts)
Lem eta

P ike
Shanly

SENATE DISTRICT P:
HOUSE DISTRICT 31
7 Accu-Vote Precincts

Fairbanks

HOUSE DISTRICT 32 
5 Accu-Vote Precincts
Badger N o . 1 and N o . 2 

F ort W a insrigh t 
Lakev iew 

Steese East

SENATE DISTRICT Q:
HOUSE DISTRICT 33
8 Accu-Vote Precincts

C hatanika 
Chena Lakes 

Fox 
N ew by 
Plack 

Steele C reek/G ilm ore 
Steese W est 
T w o  R ivers

District 34
6 Accu-Vote, 4 hand-count precincts

Accu-Vote:
Eielson 
H ealy 

M oose Creek 
N orth  Pole 
R ichardson 

Salcha 
Hand Count:

Anderson 
C antw e ll 

C lear 
D enali Park

SENATE DISTRICT R:
HOUSE DISTRICT 35

7 Accu-Vote, 5 hand-count precincts
Accu-Vote:

B ig  D elta 
C ordova 

D elta  Junction

7 of 11 1/10/01 9:51 Ah'
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G lennallen 
V a ldez (3 precincts)

Hand Count:
G akona 

K e n n y  Lake 
Paxson 
T a title k 
W h itt ie r

HOUSE DISTRICT 36 
2 Accu-Vote, 49 hand-count precincts 

Accu-Vote:
C opper Center 

T o k

Hand Count:
A lla ka k e t 

A n ia k 
A n v ik 

A rc tic  V illa g e 
Beaver 
Betties 
C entra l 

C h a lk y its ik 
C histoch ina 
C huathba luk 

C irc le 
C rooked Creek 

D o t Lake 
Eagle 

F o rt Y u kon 
Fortuna  Ledge 

Galena 
G ra y lin g 

H o ly  Cross 
Hughes 
H uslia 

K alskag 
K a ltag 

K o y u k u k 
L ive n go o d 

L o w e r Ka lskag 
M a n le y  H o t Springs 

M cG ra th 
M entasta 

M in to 
Nenana 
N ik o la i 

N o rth w a y 
N u la to

8 of 11 1/10/01 9:51 AN
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P ilo t Station 
R am part 

R uby 
Russian M iss ion 

Shageluk 
Sleetm ute 

Stevens V illa g e 
Stony R ive r 

Takotna 
Tanacross 

Tanana 
T e tlin 

T u luksak 
Tyonek 
Venetie

Election Night Precinct Processing http://www.gov.state.ak.us/ltgov/elections/counthow.htm

REGION IV 
Senate Districts S - T 

House Districts 37 - 40 
Nome, Barrow, the North & West Coasts & the Aleutian Islands

SENATE DISTRICT S:
HOUSE DISTRICT 37 

3 Accu-Vote, 20 hand-count precincts 
Accu-Vote:

B arrow 
B ro w e rv ille 

Kotzebue 
Hand Count:

A m b le r 
A n a ktu vu k  Pass 

A tqasuk 
B uckland 
D eering 

D iom ede 
K a k to v ik 

K iana 
K iv a lin a 
K o b u k 
N oatak 

N o o rv ik 
N uiqsu t 

P oint H ope 
P oint L a y 
S elaw ik 

Shishm aref 
Shungnak 

W a in w rig h t 
W ales

9 of 11 1/10/01 9:51 AN
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SENATE DISTRICT T:

HOUSE DISTRICT 38 
2 Accu-Vote, 27 hand-count precincts 

Accu-Vote:
N om e N o . 1 and N o . 2

Hand Count:
A la kan u k 

B re v ig  M iss io n 
C hevak 

E lim  
E m m onak 
G am bell 
G o lo v in 

H ooper B ay 
K o t lik 
K o y u k 

M e k o ry u k 
M ou n ta in  V illa g e 

N e w to k 
N igh tm u te 

Pitka's Point 
Savoonga 

Scamm on Bay 
S haktoo lik 

Sheldon P oint 
St. M ary's 

St. M ich a e l 
Stebbins 

T e lle r 
T oksook Bay 

T ununak 
U nalakleet 

W h ite  M oun ta in

HOUSE DISTRICT 39 
4 Accu-Voie, 23 hand-count precincts 

Accu-Vote:
B ethel (3 precincts) 

D illin g h a m

Hand Count:
A kia ch a k 

A k ia k 
A le kn a g ik 

A tm au tluak 
C hefom ak 

Clark 's Point 
Eek 

E k w o k
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G oodnews B a y 
K a s ig lu k 
K ip n u k 

K o liga n ek 
K ongiganak 

K w e th lu k 
K w ig ill in g o k 
M anoko tak 
N apakiak 

N apaskiak 
N ew  S tuyahok 
N unap itcnuk 
Q uinhagak 

Tog iak 
T u n tu tu lia k

HOUSE DISTRICT 40 
1 Accu-Vote, 18 hand -count precincts 

Accu-Vote’
A leutians N o. 2  (U na laska)

Hand-Count:
A kutan 

Aleutians N o . 1 
C hign iks 
C old  B ay 

E gegik  - P ilo t P o in t 
Ilia m na  - N ew halen 

K in g  C ove 
K in g  Salm on 

K okhanok - Ig iu g ig 
L eve lock 
N aknek 

N onda lton 
Pedro B ay 

Port H e iden 
Sand P oint 

South N aknek 
St. George Is land 

St. Paul Is land

Alaska 1998 Elections Results Index

Alaska Division of Elections Home Page

To comment on this page, contact Barbara Whiting 
at the Alaska Division of Elections.
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Accu-Vote 
ELECTIONS’ NEW 

VOTING TECHNOLOGY
T he State o f  A laska in troduced a new ballo t 
tabulation system fo r  the 1998 elections.
Punch cards are gone, and in the ir place is 
optica l scanning. T h is  means that A laska 
voters p ick  up o n ly  o.-'e ba llo t at the ir p o llin g 
places, and f i l l  in  ova ls next to  the names o f 
candidates and issues they support. They insert 
that looks like  a fax m achine. The  com puter —  
ba llo t, tabulates the results, and deposits the ba 
W hen the polls close at 8 p .m ., p recinct w orkers transm it results, im m edia te ly , by m odem  to  a central 
accum ulation site, w here  they are released.

C lic k  on the links tha t fo llo w  fo r  details. Y o u ’ ll learn w h y  the state in troduced the new  system. Y o u ’ ll 
learn more about 'he  system itse lf. Please note that in  some precincts, ballots are s till counted by hand.

I f  you have questions, please g ive  any D iv is io n  o f  E lections O ffic e  a call o r send an e -m a il to V irg in ia 
Breeze. W e ’ ll be happy to  answer you r questions. E ducating  voters is one o f  our m a jo r goals. W hen you go 
to the polls to vote in  the A ugust 22, 2000 P rim ary  E lection  and the N ovem ber 7 General E lec tion  w e want 
you to feel com fortab le  w ith  the new voting  system  and as pleased as we are that the State o f  A laska  made 
th is purchase.

n/  Accu-Vote Fact Sheet 

n/  How will your precinct’s ballots be counted?

Alaska Division of Elections Home Page

! o f I 1/10/01 9:51 AN
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C H U K O T K A  P E N I N S U L A

Russian helicopter crashes 
in Arctic regionA Russian Mi-8 helicopter cr°shed Wednes­day in the Arctic, killing all 11 people aboard, an emergency official said.The helicopter went down in a remote area of Russia’s Chukotka Peninsula near Alaska, said Andrei Rulyov, a spokesman for the Min­istry of Emergency Situations.The craft, used by communities in Russia’s Arctic region, was carrying eight passengers and three crew members when it crashed into the tundra, he said.

—  T h e  Associated Press

W A S H I N G T O N .  P A .

Soldotna man accuses
judge of ethical violationA Washington County judge is accused of acting unethically by filing and then withdraw­ing a criminal charge against his wife’s ex- husband, who lives in Alaska.Mark Pearson of Soldotna filed the ethics complaint in November against Judge Paul Pozonsky with the state Judicial Conduct Board, a copy of which was obtained by the Pittsburgh Post-Gazette.Pearson claims the judge filed a criminal harassment complaint against him with a dis­trict justice who is n friend of Pozon/.ky. I le .said I’ozonz'- v I'venliuilly wilhdivw 111<- iTiiirc.i-, hill olllv idler IViU'imt! Iwiee ll iiveleil lliilil

The Most Rev. Roger Schwietz, coadjutor archbishop of the Catlu 
communion during midday Mass at Holy Family Cathedral on We> 
earthquake-ravaged India on Saturday night as an envoy for Catl 
Catholic Conference of Bishops. Schwietz is a member of the agi 
Schwietz will assure people in India that they the have support o 
Archbishop Francis Hurley said. A Sunday special collection at lo 
earmarked for India earthquake relief. Anyone who wants to coir 
Relief, Archdiocese of Anchorage, 225 Cordova St., Anchorage 9'

case against Pearson. wife, Sar.Pozonsky referred questions to his attorney, PoarsiSam uel.) Davis of llnionlowu, who said Jildi- plaint, Ihirial ( uoiliirl I It tat 11 rule.*, pi event I he pa 11H". . .■ .i i i . U|»>el liftI it il 11 iliiteil'uiliii' aelive etiiilpliiltll >.
IVlir *H*h n ♦ |)m< i (HldjM l IpmhI n ’

JUNEAU
Panel studies proposed changes 
to Alaska primary electionsA task force will look at ways to make Alas­ka’s primary election comply with a recent U.S. Supreme Court ruling.Lt. Gov. Fran Ulmer, who oversees the state Division of Elections, has named a panel of four former lieutenant governors, a repre­sentative of the League of Women Voters and two former attorneys general to come up with recommendations.The task force will try to come up with a bill that can be introduced and acted upon during the current legislative session, Ulmer said.The high court ruled last June that Califor­nia’s primary was unconstitutional. Alaska’s primary was similar to California’s, listing all candidates on a single ballot that was open to all voters.As a result of that ruling, Alaska’s August 2000 primary was held under emergency regu­lations, and voters had to choose a ballot with either the Repbulican candidates or with all other candidates.Joining Ulmer on the panel are former Lt. Govs. Lowell Thomas Jr ., H.A. Red Boucher, Stephen McAlpine and Jack Coghill, Joyce Anderson of the League of Women Voters, and former attorneys general Doug Baily and Avrum Gross.

—  T h e  Associated Press

A HOLY MESSAGI

Edited by Larry Campbell, 257-4321 , alasliad lgest@ adn.com
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Opinion of the Court
NOTICE: This opinion is subject to formal revision before publication in the preliminary print of the United States Reports. Readers arc requested to notify the Reporter of Decisions, Supreme Court of the United States, Wash­ington, D. C. 20543, of any typographical or other formal errors, in order that corrections may be made before the preliminary print goes to press.

S U P R E M E  C O U R T  O F  T H E  U N IT E D  S T A T E S

Cite as: 530 U. S .  (2000) 1

No. 99—401

CALIFORNIA DEMOCRATIC PARTY, ET AL., PETI­
TIONERS v. BILL JONES, SECRETARY OF 

STATE OF CALIFORNIA, ET Al..
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE NINTH CIRCUIT
[June 26, 2000)

JUSTICE SCALIA delivered the opinion of the Court.
This case presents the question w hether the  S tate  of 

California may, consistent w ith the F irst A m endm ent to 
the U nited S tates Constitution, use a so-called 'blanket" 
p r im a l/ to determ ine a political partj£ nominee for the 
general election.

I

U nder California law, a candidate for public office has 
two routes to gain access to the general ballot for most 
state  and federal elective offices. He may receive the 
nomination of a qualified political party  by w inning its 
prim ary ,1 see Cal. Elec. Code Ann. §§15451, 13105(a)

•A party is qualified if it meets one of three conditions: (1) in the last 
gubernatorial election, one of its statewide candidates polled at least 
two percent of the statewide vote; (2) the part>£ membership is at least 
one percent of the statewide vote at the last preceding gubernatorial 
election; or (3) voters numbering at least 10 percent of the statewide 
vote at the last gubernatorial election sign a petition stating that they 
intend to form a new party. See Cal. Elec. Code Ann. §5100 (West 1996
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Opinion of the Court
(West 1996); or he may file as an independent by obtaining 
(for a statewide race) the signatures of one percent of the 
Stated electorate or (for other races) the signatures of 
three percent of the voting population of the area rep re ­
sented by the office in  contest, see §8400.

U ntil 1996, to determ ine the nominees of qualified 
parties California held w hat is known as a ‘fclosed” p a rt i- 
san  primary, in which only persons who are members of 
the political party— i.e., who have declared affiliation with 
th a t  party  when they register to vote, see Cal. Elec. Code 
Ann. §§2150, 2151 (West 1996 and Supp. 2000)— can vote 
on its nominee, see Cal. Elec. Code Ann. §2151 (West 
1996). In 1996 the citizens of California adopted by in itia ­
tive Proposition 198. Promoted largely as a m easure th a t 
would ‘Weaken” party  ‘hard-liners” and ease the way for 
‘inoderate problem-solvers,” App. 89-90 (reproducing 
ballot pam phlet distributed to voters), Proposition 198 
changed California^ partisan  prim ary from a closed pr i- 
m ary to a blanket prim ary. U nder the new system, ‘[a]ll 
persons entitled to vote, including those not affiliated with 
any political party, shall have the right to vote . . .  for any 
candidate regardless of the candidate^ political affili a- 
tion.” Cal. Elec. Code Ann. §2001 (West Supp. 2000); see 
also §2151. W hereas under the closed prim ary each voter 
received a ballot limited to candidates of his own party, as 
a resu lt of Proposition 198 each voteii prim ary ballot now 
lists every candidate regardless of party  affiliation and 
allows the voter to choose freely among them. I t  rem ains 
the case, however, th a t the candidate of each party  who 
wins the greatest num ber of votes ‘is the nominee of th a t 
party  a t the ensuing general election.” Cal. Elec. Code 
Ann. §15451 (West 1996).2

and Supp. 2000).
2Cnlifornifd new blanket primary system does not apply directly to
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Petitioners in th is case are four political parties— the 

California Democratic Party , the California Republican 
Party , the L ibertarian  P arty  of California, and the Peace 
and Freedom P arty— each of which has a rule prohibiting 
persons not members of the party from voting in the 
partjd prim ary. 3 Petitioners brought su it in the U nited 
S tates D istrict Court for the E astern  D istrict of California 
against respondent California Secretary of State, alleging, 
in ter alia , th a t California^ blanket prim ary violated their 
F irst Amendm ent rights of association, and seeking de­
claratory and injunctive relief. The group Californians for 
an  Open Prim ary, also respondent, intervened as a party  
defendant. The D istrict Court recognized th a t the new 
law would inject into each partss prim ary substantial 
num bers of voters unaffiliated with the party. 984 
F. Supp. 1288, 1298-1299 (1997). I t  fu rther recognized 
th a t this m ight resu lt in selection of a nominee different 
from the one party  members would select, or a t the least 
cause the same nominee to commit him self to different 
positions. Id ., a t 1299. Nevertheless, the D istrict Court 
held th a t the burden on petitioners’rights of association 
was not a severe one, and was justified by sta te  in terests 
ultim ately reducing to this: ‘fenhanc[ing] the democratic

the apportionment of presidential delegates. See Cal. Elec. Code Ann. 
§§15151, 15375, 15500 (West Supp. 2000). Instead, the State tabulates 
the presidential primary in two ways: according to the number of votes 
each candidate received from the entire voter pool and according to the 
amount each received from members of his own party. The national 
parties may then use the latter figure to apportion delegates. Nor does 
it apply to the election of political party central or district committee 
members; only party members may vote in these elections. See Cal. 
Elec. Code Ann. §2151 (West 1996 and Supp. 2000).

3 Each of the four parties was qualified under California law when 
they filed this suit. Since that, time, the Peace and Freedom Party has 
apparently lost its qualified status. See Brief for Petitioners 16 (citing 
Child of the60s Slips, Los Angeles Times, Feb. 17, 1999, p. B-6).
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na ture  of the election process and the representativeness 
of elected officials.” Id ., a t 1301. The N inth Circuit, 
adopting the D istrict Courts opinion as its own, affirmed. 
169 F. 3d 646 (1999). We granted certiorari. 528 U. S. 
1133 (2000).

I I

Respondents res t their defense of the blanket prim ary 
upon the proposition th a t prim aries play an in tegral role 
in citizens’selection of public officials. As a consequence, 
they contend, prim aries are public ra th e r than  private 
proceedings, and the S tates may and m ust play a role in 
ensuring th a t they serve the public in terest. Proposition 
198, respondents conclude, is simply a ra ther pedestrian 
example of a Stated regulating its system of elections.

We have recognized, of course, th a t S tates have a major 
role to play in structuring  and m onitoring the election 
process, including prim aries. See B urd ick  v. Tahushi, 504 
U. S. 428, 433 (1992); Tashjian  v. Republican P arty o f  
Conn., 479 U. S. 208, 217 (1986). We have considered it 
‘too plain for argum ent,” for example, th a t a S tate may 
require parties to use the prim ary form at for selecting 
their nominees, in order to assure th a t in trap arty  com peti­
tion is resolved in a democratic fashion. Am erican P arty o f  
Tex. v. White, 415 U. S. 767, 781 (1974); see also Tashjian, 
supra, a t 237 (SCAL1A, J., dissenting). Similarly, in order 
to avoid burdening the general election ballot with frivo­
lous candidacies, a S tate may require parties to demo.v.- 
stra te  ‘h significant modicum of support” before allowing 
their candidates a place on th a t ballot. See Jenness v. 
Fortson, 403 U. S. 431, 442 (1971). Finally, in order to 
prevent ‘Jjarty raiding1— a process in which dedicated 
members of one party  formally switch to another p arty  to 
a lter the outcome of th a t partj^ prim ary— a S tate m ay 
require party  registration a reasonable period of tim e 
before a prim ary election. See Rosario  v. Rockefeller, 410
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U. S. 752 (1973). Cf. Kusper v. Pontikes, 414 U. S. 51 
(1973) (23-month waiting period unreasonable).

W hat we have not held, however, is th a t the processes 
by which political parties select th e ir nominees are, as 
respondents would have it, wholly public affairs th a t 
S tates may regulate freely.4 To th< contrary, we have 
continually stressed th a t when S tates regulate parties’ 
in ternal processes they m ust act w ithin limits imposed by 
the Constitution. See, e.g., E u  v. San Francisco County 
Democratic Central Comm., 489 U. S. 214 (1989); Demo­
cratic Party o f U nited States v. Wisconsin ex rel. L a Follette, 
450 U. S. 107 (1981). In  th is regard, respondents’reliance 
on S m ith  v. A llivright, 321 U. S. 649 (1944), and Terry v. 
Adam s, 345 U. S. 461 (1953), is misplaced. In  A llw right, 
we invalidated the Texas Democratic Paif\g rule lim iting 
participation in its prim ary to whites; in Terry, we invali­
dated the sam e rule promulgated by the Jaybird Demo­
cratic Association, a ‘̂ elf-governing voluntary club,” 345 
U. S., a t 463. These cases held only that, when a S tate 
prescribes an election process th a t gives a special role to 
political parties, it ‘fendorses, adopts and enforces the 
discrim ination against Negroes,” th a t the parties (or, in 
the case of the Jaybird Democratic Association, organiza­
tions th a t are ‘fcart and parcel” of the parties, see id., a t 
482 (Clark, J., concurring)) bring into the process— so th a t 
the parties’discriminatory action becomes sta te  action 
under the Fifteenth Amendment. A llw right, supra, a t

‘'On this point, the dissent shares respondents’view, at least where 
the selection process is a state-run election. The right not to associate, 
it says, ‘Is simply inapplicable to participation in a state election.” 
‘(A]n election, unlike a convention or caucus, is a public affair.” Post, at 
6 (opinion of STEVENS, J.). Of course it is, but when the election deter­
mines a partjd nominee it is a party affair as well, and, as the cases to 
be discussed in text demonstrate, the constitutional rights of those 
composing the party cannot be disregarded.
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664; see also Terry, 345 U. S., a t 484 (Clark, J., concur­
ring); id., a t 469 (opinion of Black, J.). They do not stand 
for the proposition th a t party  affairs are public affairs, 
free of F irst Amendm ent protections— and our later hoH- 
ings make th a t entirely c h a r .5 See, e.g., Tashjian, supra.

Representative democracy in any populous un it of gov­
ernance is unim aginable w ithout the ability of citizens to 
band together in promoting among the electorate cand i­
dates who espouse th e ir political views. The formation of 
national political parties was alm ost concurrent with the 
formation of the Republic hself. See Cunningham , The 
Jeffersonian Republican Party, in 1 History of U. S. Politi­
cal Parties 239, 241 (A. Schlesinger ed., 1973). Consistent 
w ith th is tradition, the Court has recognized th a t the F irst 
Amendm ent protects ‘the freedom to join together in 
furtherance of common political beliefs,” Tashjian, supra, 
a t  214-215, which ‘hecessarily presupposes the freedom to

5The dissent is therefore wrong to conclude that Allwright and Terry 
demonstrate that '[t]he protections that the First Amendment affords 
to the internal processes of a political party do not encompass a right to 
exclude nonmembers from voting in a state-required, state-financed 
primary election." Post, at 6 (internal quotation marks and citation 
omitted). Those cases simply prevent exclusion that violates some 
independent constitutional proscription. The closest the dissent comes 
to identifying such a proscription in this case is its reference to ‘the 
First Amendment associational interests” of citizens to participate in 
the primary of a party to which they do not belong, and the ‘fundame n- 
tal right”of citizens 'to cast a meaningful vote for the candidate of their 
choice.” Post, at 13. As to the latter: Selecting a candidate is quite 
different from voting for the candidate of onol choice. If the ‘fund a- 
rnental right” to cast a meaningful vote were really at issue in this 
context, Proposition 198 would be not only constitutionally permissible 
but constitutionally required, which no one believes. As for the associa­
tional 'Interest” in selecting the candidate of a group to which one does 
not belong, that falls far short of a constitutional right, if indeed it can 
even fairly be characterized as an interest. It has been described in our 
cases as a ‘Uesire— and rejected as a basis for disregarding the First 
Amendment right to exclude. See infra, at 16.
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identify the people who constitute the association, and to 
lim it the association to those people only,” L a Follette, 450 
U. S., a t 122. That is to say, a corollary of the rip1 to 
associate is the right not to associate. “Freedom of a&s o- 
ciation would prove an empty guarantee if associations 
could not lim it control over their divisions to those who 
share the in terests and persuasions th a t underlie the 
association^ being.’ ” Id., a t 122, n. 22 (quoting L. Tribe, 
American Constitutional Law 791 (1978)). See also Rob­
erts v. U nited S ta tes Jaycees, 468 U. S. 609, 623 (1984).

In no area is the political association^ righ t to exclude 
more im portant th an  in the process of selecting its nom i­
nee. T hat process often determ ines the partj^  positions 
on the most significant public policy issues of the  day, and 
even when those positions are predeterm ined it is the 
nominee who becomes the partj^ am bassador to the 
general electorate in  winning it over to the partj^  views. 
See Tim m ons v. Twin Cities Area New Party, 520 U. S. 351, 
372 (1997) (STEVENS, J., dissenting) (‘B ut a partjs  choice 
of a candidate is the most effective way in which th a t 
party  can communicate to the voters w hat the party  rep ­
resents and, thereby, a ttract voter in terest and support’). 
Some political parties— such as P resident Theodore Roose­
velts Bull Moose Party, the La Follette Progressives of 
1924, the Henry Wallace Progressives of 1948, and the 
George Wallace American Independent P arty  of 1968— are 
virtually  inseparable from their nominees (and tend not to 
ou tlast them). See generally E. Kruschke, Encyclopedia of 
Third P arties in the United S tates (1991).

U nsurprisingly, our cases vigorously affirm  the special 
place the F irst Amendment reserves for, and the special 
protection it accords, the process by which a political party 
‘belect[s] a standard  bearer who best represents the 
partj^  ideologies and preferences.” E u, supra, a t 224 
(in ternal quotation marks omitted). The m om ent of choos­
ing the partj^ nominee, we have said, is ‘the crucial

Cite as: 530 U. S .  (2000) 7
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juncture a t which the appeal to common principles may be 
translated  into concerted action, and hence to political 
power in the community.” Tashjian, 479 U. S., a t 216; see 
also id., a t 235-236 (SCALLA, J., dissenting) (‘The ability of 
the members of the Republican Party  to select their own 
candidate . . . unquestionably implicates an associational 
freedom’); Timmons, 520 U. S., a t 359 (‘[T]he New Party, 
and not someone else, has the rig h t to select the New 
Partj^  standard bearer” (internal quotation m arks omi t- 
ted)); id., a t 371 (STEVENS, J., dissenting) (‘The members 
of a recognized political party  unquestionably have a con­
stitutional right to select th e ir nominees for public office’).

In  La Follette, the S tate of Wisconsin conducted an open 
presidential preference prim ary.6 Although the voters did 
not select the delegates to the Democratic PartyS National 
Convention directly— they were chosen la ter a t caucuses of 
party  members— Wisconsin law required these delegates 
to vote in accord with the prim ary results. Thus allowing 
nonparty members to participate in the selection of the 
pa rtjs  nominee conflicted w ith the Democratic P a r t^  
rules. We held that, w hatever the streng th  of the sta te  
in terests supporting the open prim ary itself, they could 
not justify this ‘Substantial in trusion into the associ a- 
tional freedom of members of the N ational Party .” 7 450

eAn open primary differs from a blanket primary in that, although as 
in the blanket primary any person, regardless of party affiliation, may 
vote for a partyj nominee, his choice is limited to that partyi nominees 
for all offices. He may not, for example, support a Republican nominee 
for Governor and a Democratic nominee for attorney general.

7The dissent, in attempting to fashion its new rule— that the right 
not to associate does not exist with respect to primary elections, see 
post, at 6— vewritv&Detnocratic Parly of United States \. Wisconsin ex rel. 
La Follette, 450 U. S. 107 (1981), to stand merely for the proposition that a 
polit ical party has a First Amendment right to 'defin[e] the organization 
and composition of its governing units,” post, at 3. In fact, however, the 
state-imposed burden at issue in La Follette was the “intrusion by those
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U. S., a t 126.

California^ blanket prim ary violates th e  principles set 
forth in these cases. Proposition 198 forces political p a r ­
ties to associate with— to have their nominees, and hence 
th eir positions, determ ined by— those who, a t best, have 
refused to affiliate w ith the party, and, a t worst, have 
expressly affiliated w ith a rival. In  th is respect, it is 
qualitatively different from a closed prim ary. U nder th a t 
system, even when it  is made quite easy for a voter to

with adverse political principles’”upon the selection of the partjd nom i- 
nee (in that case its presidential nominee). 450 U. S., at 122 (quoting Ray 
v. Blair, 343 U. S. 154, 221-222 (1952) (per curiam)). See also 450 U. S., 
at 125 (comparing asserted state interests with burden created by the 
‘imposition of voting requirements upon”delegates). Of course La Follette 
involved the burden a state regulation imposed on a national party, but 
that factor affected only the weight of the Statd interest, and had no 
bearing upon the existence val non of a party! First Amendment right to 
exclude. 450 U. S., at 121-122,125-126. Although JUSTICE S t e v e n s  now 
considers this interpretation of La Follette \specious” see post, at 4, n. 3, 
he once subscribed to it himself. His dissent from the order dismissing 
the appeals in Bellotti v. Connolly described La Follette thusly: ‘There 
this Court rejected Wisconsin! requirement that delegates to the 
part>3 Presidential nominating convention, selected in a primary open 
to nonparty voters, must cast their convention votes in accordance with 
the primary election results. In our view, the interests advanced by the 
State . . .  did not justify its substantial intrusion into the associational 
freedom of members of the National Party. . .. Wisconsin required 
convention delegates to cast their votes for candidates who might have 
drawn their support from nonparty members. The results of the party! 
decisionmaking process might thereby have been distorted.” 460 U. S. 
1057, 1062-1063 (1983) (emphasis in original).

Not only does the dissent principle of no right to exclude conflict 
with our precedents, but it also leads to nonsensical results. In Tash­
jian v. Republican Party of Conn., 479 U. S. 208 (1986), we held that the 
First Amendment protects a partjd right to invite independents to 
participate in the primary. Combining Tashjian with the dissent rule 
affirms a partjd constitutional right to allow outsiders to select its cand i- 
dates, but denies a party! constitutional right to reserve candidate 
selection to its own members. The First Amendment would thus guaran­
tee a partjd right to lose its identity, but not to pr eserve it.
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change his party affiliation the day of the primary, and 
thus, in some sense, to ‘fcross over,” a t least he m ust fo r- 
mally become a m em ber o f the p a rty; and once he does so, 
he is limited to voting for candidates of th a t party .8

The evidence in th is case dem onstrates th a t under 
California^ blanket prim ary system, the prospect of ha v- 
ing a party! nominee determ ined by adherents of an 
opposing party is far from remote— indeed, i t  is a clear 
and present danger. For example, in one 1997 survey of 
California voters 37 percent of Republicans said th a t they 
planned to vote in the 1998 Democratic gubernatorial 
primary, and 20 percent of Democrats said they planned to 
vote in the 1998 Republican U nited S tates Senate p r i­
mary. Tr. 668-669. Those figures are comparable to the 
results of studies in other S tates with blanket primaries. 
One expert testified, for example, th a t in W ashington the 
num ber of voters crossing over from one party to another 
can rise to as high as 25 percent, id., a t 511, and another 
th a t only 25 to 33 percent of all W ashington voters lim it 
themselves to candidates of one party  throughout the 
ballot, App. 136. The im pact of voting by nonparty m em ­
bers is much greater upon minor parties, such as the 
L ibertarian Party  and the Peace and Freedom Party. In 
the first prim aries these parties conducted following Cali- 
fornias implementation of Proposition 198, the total votes

8In this sense, the blanket primary also may be constitutionally dis­
tinct from the open primary, see n. 6, supra, in which the voter is lim­
ited to one partjg ballot. See La Follette, supra, at 130, n. 2 (Powell, J., 
dissenting) ('(T]he act of voting in the Democratic primary fairly can be 
described as an act of affiliation with the Democratic Party. .. . The 
situation might be different in those States withblanket’primaries— 
i.e., those where voters are allowed to participate in the primaries of 
more than one party on a single occasion, selecting the primary they 
wish to vote in with respect to each individual elective office’). This 
case does not require us to determine the constitutionality of open 
primaries.
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cast for party  candidates in  seme races was more th an  
double the  to tal num ber of registered p a rty  members. 
California Secretary of State, S tatem ent of Vote, Prim ary 
Election, Ju n e  2, 1998, http://primary98.ss.ca.gov/Final/ 
Official_Results.htm; California Secretary of State, Re­
port of Registration, May 1998, http://www.ss.ca.gov/ 
elections/elections_u. h tm .

The record also supports the obvious proposition th a t 
these substan tia l num bers of voters who help select the 
nominees of parties they have chosen not to join often 
have policy views th a t diverge from those of the party 
faithful. The 1997 survey of California voters revealed 
significantly different policy preferences between party  
members and prim ary voters who Crossed over” from 
another party. PI. Exh. 8 (Addendum to M ervin Field 
Report). One expert went so far as to describe it as ‘In­
evitable [under Proposition 198] th a t parties will be forced 
in some circum stances to give their official designation to 
a candidate w h d  not preferred by a m ajority or even 
plurality  of party  members.” Tr. 421 (expert testim ony of 
Bruce Cain).

In concluding th a t the burden Proposition 198 imposes 
on petitioners’ rights of association is not severe, the 
N inth C ircuit cited testim ony th a t the prospect of m ali­
cious crossover voting, or raiding, is slight, and th a t even 
though the num bers of ‘benevolent” crossover voters were 
significant, they would be determ inative in only a small 
num ber of races.9 169 F. 3d, a t 656-657. But a single 
election in which the party nominee is selected by non- 
party m embers could be enough to destroy the party. In 
the 1860 presidential election, if opponents of the fledgling

9The Ninth Circuit defined a crossover voter as one ‘Who votes for a 
candidate of a party in which the voter is not registered. Thus, the 
cross-over voter could be an independent voter or one who is registered 
to a competing political party.” 169 F. 3d 646, 656 (1999).

http://primary98.ss.ca.gov/Final/
http://www.ss.ca.gov/
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Republican Party had been able to cause its nom ination of 
a pro-slavery candidate in place of A braham  Lincoln, the 
coalition of in traparty  factions forming behind him likely 
would have disintegrated, endangering the party3 su r- 
vival and thw arting its effort to fill the vacuum left by the 
dissolution of the Whigs. See generally, 1 Political Parties 
& Elections in the United States: An Encyclopedia 398— 
408, 587 (L. Maisel ed. 1991). Ordinarily, however, being 
saddled with an unwanted, and possibly antithetical, 
nominee would not destroy the party  but severely t ra n s ­
form it. ‘[Rjegulating the identity of the partiesleaders,” 
we have said, ‘Inay . . . color the parties’ message and 
interfere with the parties’decisions as to the best m eans 
to promote th a t message.” Eu, 489 U. S., a t 231, n. 21.

In any event, the deleterious effects of Proposition 198 
are not limited to altering the identity of the nominee. 
Even when the person favored by a majority of the party  
members prevails, he will have prevailed by tak ing som e­
w hat different positions— and, should he be elected, will 
continue to take somewhat different positions in  order to 
be raiom inated. As respondents’own expert concluded, 
‘[t]he policy positions of Members of Congress elected from 
blanket prim ary states are . . . more moderate, both in  an 
absolute sense and relative to the other party, and so are 
more reflective of the preferences of the mass of voters a t 
the center of the ideological spectrum .” App. 109 (expert 
report of Elisabeth R. Gerber). I t is unnecessary to cu ­
m ulate evidence of this phenomenon, since, after all, the 
whole purpose  of Proposition 198 was to favor nominees 
w i th ‘hioderate” positions. Id ., a t 89. I t encourages can ­
didates— and officeholders who hope to be renom inated— 
to curry favor with persons whose views are more ‘be n- 
tr is t” th an  those of the party base. In effect, Proposition 
198 has simply moved the general election one step earlier 
in the process, a t the expense of the parties’ability to 
perform the ‘basic function”of choosing their own leaders. 
K usper, 414 U. S., a t 58.
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Nor can we accept the Court of Appeals’contention th a t 

the burden imposed by Proposition 198 is minor because 
petitioners are free to endorse and financially support the 
candidate of their choice in the primary. 169 F. 3d, a t 659. 
The ability of the party  leadership to endorse a candidate 
is simply no substitu te for the party members’ability to 
choose their own nominee. In E u , we recognized th a t 
party-leadership endorsements are not always effective— 
for instance, in New Yorld 1982 gubernatorial primary, 
Edward Koch, the Democratic Party  leadership^ choice, 
lost out to Mario Cuomo. 489 U. S., a t 228, n. 18. One 
study has concluded, moreover, th a t even when the lea d ­
ership-endorsed candidate has won, the effect of the e n ­
dorsem ent has been negligible. Ibid. (citing App. in E u  v. 
San  Francisco County Democratic C entral Comm., 0 . T. 
1988, No. 87-1269, pp. 97-98). New Yorld was a closed 
primary; one would expect leadership endorsem ent to be 
even less effective in a blanket primary, where m any of 
the voters are unconnected not only to the party  leader­
ship but even to the party itself. In any event, the ability 
of the party  leadership to endorse a candidate does not 
assist the party rank  and file, who may not themselves 
agree w ith the party leadership, but do not w ant the 
partj^ choice d ecided by outsiders.

We are similarly unconvinced by respondents’claim th a t 
the burden is not severe because Proposition 198 does not 
lim it the parties from engaging fully in other traditional 
party behavior, such as ensuring orderly in ternal party  
governance, m aintaining party discipline in the leg isla­
ture, and conducting campaigns. The accuracy of this 
assertion is highly questionable, a t least as to the first two 
activities. That party nominees will be equally observant 
of in ternal party  procedures and equally respectful of 
party  discipline when their nomination depends on the 
general electorate ra th er than on the party  faithful seems
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to us improbable. Respondents themselves suggest as 
much when they asse rt th a t the b lanket prim ary system 
‘Will lead to the election of more representative problem 
solvers’ who are less beholde?i to p a rty  officials.'" Brief for 
Respondents 41 (em phasis added) (quoting 169 F. 3d, a t 
661). In the end, however, the effect of Proposition 198 on 
these other activities is beside the point. We have consis­
tently refused to overlook an unconstitutional restriction 
upon some First A m endm ent activity simply because it 
leaves other F irst Am endm ent activity unim paired. See, 
e.g., Spence v. Washington, 418 U. S. 405, 411, n. 4 (1974) 
(per curiam ); Kusper, 414 U. S., a t 58. There is simply no 
substitu te  for a partjd selecting its own candidates.

In sum, Proposition 198 forces petitioners to adu lterate  
their candidate-selection process— the ‘basic function of a 
political party,” ibid.— by opening it up to persons wholly 
unaffiliated with the party. Such forced association has 
the likely outcome— indeed, in this case the in tended  
outcome— of changing the parties’message. We can th ink  
of no heavier burden on a political partjs  associational 
freedom. Proposition 198 is therefore unconstitutional 
unless it is narrowly tailored to serve a compelling sta te  
in terest. See Tim m ons, 520 U. S., a t 358 (‘Regulations 
imposing severe burdens on [partie^’ rights m ust be 
narrowly tailored and advance a compelling sta te  in te r ­
est’). I t is to th a t question which we now turn.

Ill
Respondents proffer seven state  in terests they claim are 

compelling. Two of them — producing elected officials who 
better represent the electorate and expanding candidate 
debate beyond the scope of partisan  concerns— are simply 
circumlocution for producing nominees and nominee posi­
tions other than those the parties would choose if left to 
their own devices. Indeed, respondents adm it as much. 
For instance, in substan tia ting  th eir in terest in ‘beprese n-
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tativeness,” respondents point to the fact th a t ‘bffieials 
elected under blanket prim aries stand  closer to the m e­
dian policy positions of their districts” th an  do those s e- 
lected only by party  members. Brief for Respondents 40. 
And in  explaining their desire to increase debate, respo n­
dents claim th a t a blanket prim ary forces parties to recon­
sider long standing positions since it ‘fcompels [their] 
candidates to appeal to a larger segm ent of the electorate.” 
I d a t 46. Both of these supposed interests, therefore, 
reduce to nothing more than  a s ta rk  repudiation of free ­
dom of political association: Parties should not be free to 
select th e ir own nominees because those nominees, and 
the positions taken by those nominees, will not be conge­
nial to the majority.

We have recognized the inadm issibility of th is sort of 
‘in terest” before. In H urley v. Irish-Am erican Gay, L es­
bian a n d  B isexual Group o f Boston, Inc., 515 U. S. 557 
(1995), the South Boston Allied W ar V eterans Council 
refused to allow an organization of openly gay, lesbian, 
and bisexual persons (GLIB) to participate in the councik 
annual St. P a tric k  Day parade. GLIB sued the council 
under M assachusetts’public accommodation law, claiming 
th a t the council impermissibly denied them  access on 
account of their sexual orientation. After noting th a t 
parades are  expressive endeavors, we rejected G LIK  
contention th a t M assachusetts’public accommodation law 
overrode the councik righ t to choose the content of its  own 
message. Applying the law in such circum stances, we 
held, made apparent th a t its ‘bbject [was] simply to r  e- 
quire speakers to modify the content of their expression to 
w hatever extent beneficiaries of the law choose to a lter it 
w ith messages of their own. . . .  [I]n the absence of some 
further, legitim ate end, this object is m erely to allow 
exactly w hat the general rule of sp eak er autonom y fo r- 
bids.” Id., a t 578.

R espondents’th ird  asserted compelling in terest is th a t
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the blanket prim ary is the only way to ensure th a t d isen­
franchised persons enjoy the righ t to an effective vote. By 
‘disenfranchised,” respondents do not mean those who 
cannot vote; they m ean simply independents and members 
of the minority party in ‘feafe”districts. These persons are 
disenfranchised, according to respondents, because under 
a closed prim ary they are unable to participate in w hat 
am ounts to the determ inative election— the majority 
partjd primary; the only way to ensure they have an 
‘Effective” vote is to force the party  to open its prim ary to 
them. This also appears to be nothing more th an  
reform ulation of an asserted sta te  in terest we have a l ­
ready rejected— recharacterizing nonparty members’keen 
desire to participate in selection of the partjd nominee as 
‘disenfranchisem ent” if th a t desire is not fulfilled. We 
have said, however, th a t a ‘honmembeid desire to partic i- 
pate in the part'd  affairs is overborne by the countervai 1- 
ing and legitim ate right of the party  to determ ine its own 
membership qualifications.” Tashjian, 479 U. S., a t 215- 
216, n. 6 (citing Rosario  v. Rockefeller, 410 U. S. 752 
(1973), and N ader v. Schaffer, 417 F. Supp. 837 (Conn.), 
sum m arily affl, 429 U. S. 989 (1976)). The voteid desire 
to participate does not become more weighty simply 
because the State supports it. Moreover, even if it were 
accurate to describe the plight of the non-party-m ember in 
a safe d istrict as ‘disenfranchisem ent,” Proposition 198 is 
not needed to solve the problem. The voter who feels 
him self disenfranchised should simply join the party. 
T h at may put him to a hard choice, but it is not a state- 
imposed restriction upon h is  freedom of associati m, 
w hereas compelling party m embers to accept his selection 
of their nominee is  a state-imposed restriction upon theirs.

Respondents’rem aining four asserted  sta te  in terests— 
promoting fairness, affording voters greater choice, in ­
creasing voter participation, and protecting privacy— are 
not, like the others, autom atically out of the running; bu t
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neither are they, in  the circum stances o f  th is case, compel­
ling. T h at determ ination is not to be made in th e  abstract, 
by asking w hether fairness, privacy, etc., are highly sig ­
nificant values; bu t ra th e r by asking w hether the aspect of 
fairness, privacy, etc., addressed by the law a t  issue is 
highly significant. And for all four of these asserted in te r ­
ests, we find it not to be.

The aspect of fairness addressed by Proposition 198 is 
presum ably the supposed inequity of not perm itting non- 
party  m embers in ‘feafe” districts to determ ine the party  
nominee. If th a t is unfair a t all (ra ther th an  m erely a 
consequence of the em inently democratic principle th a t— 
except where constitutional im peratives intervene— the 
majority rules), it seems to us less unfair than  perm itting 
nonparty members to hijack the party. As for affording 
voters g reater choice, it is obvious th a t the ne t effect of 
th is scheme— indeed, its avowed purpose— is t (reduce the 
scope of choice, by assuring a range of candidates who are 
all more ‘fcentrist.” This may well be described as broa d- 
ening the range of choices favored, by the m ajority— but 
th a t is hardly a compelling state in terest, if indeed i t  is 
even a legitim ate one. The in terest in increasing voter 
participation is ju st a variation on the same them e (more 
choices favored by the majority will produce more voters), 
and suffers from the same defect. As for the protection of 
privacy: The specific privacy in terest a t issue is not the 
confidentiality of medical records or personal finances, but 
confidentiality of one£ party  affiliation. Even if (as seems 
unlikely) a scheme for adm inistering a closed prim ary 
could not be devised in which the voterS declaration of 
party  affiliation would not be public information, we do 
not th ink  th a t the Stated in terest in assuring the privacy 
of th is piece of inform ation in all cases can conceivably be 
considered a ‘fcompelling” one. If such inform ation were 
generally so sacrosanct, federal s ta tu tes would not require 
a declaration of party  affiliation as a condition of appoint-
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m e n t  to  c e r t a in  o ffices . S e e , e .g ., 4 7  U . S . C . § 1 5 4 (b )(5 ) 
(‘[M ja x im u m  n u m b e r  o f  c o m m is s io n e rs  [of t h e  F e d e r a l  
C o m m u n ic a t io n s  C o m m iss io n ]  w h o  m a y  b e  m e m b e r s  o f  
t h e  s a m e  p o l itic a l p a r t y  s h a l l  b e  a  n u m b e r  e q u a l  to  th e  
l e a s t  n u m b e r  o f  c o m m is s io n e r s  w h ic h  c o n s t i t u te s  a  m a j o r ­
i t y  o f  t h e  fu ll  m e m b e r s h ip  o f  th e  C o m m is s io n ’); 4 7  U . S . C. 
§ 3 9 6 (c )( l)  (1 9 9 4  ed ., S u p p . I l l )  (n o  m o re  t h a n  f iv e  m e m ­
b e r s  o f  B o a rd  o f  D ire c to r s  o f  C o r p o r a t io n  fo r  P u b l ic  B r o a d ­
c a s t in g  m a y  b e  o f  s a m e  p a r ty ) ;  4 2  U . S . C . § 2 0 0 0 e -4 (a )  (n o  
m o re  t h a n  th r e e  m e m b e r s  o f  E q u a l  E m p lo y m e n t  O p p o r tu ­
n i t y  C o m m is s io n  m a y  b e  o f  s a m e  p a r ty ) .

F in a l ly ,  w e  m a y  o b s e rv e  t h a t  e v e n  i f  a l l  t h e s e  s t a t e  
i n t e r e s t s  w e re  c o m p e ll in g  o n e s , P r o p o s i t io n  1 9 8  is  n o t  a  
n a r r o w ly  ta i lo r e d  m e a n s  o f f u r th e r i n g  th e m . R e s p o n d e n ts  
c o u ld  p r o te c t  th e m  a l l  b y  r e s o r t i n g  to  a  n o n p a r tis a n  b l a n ­
k e t  p r im a r y .  G e n e r a l ly  s p e a k in g ,  u n d e r  s u c h  a  s y s te m , 
t h e  S t a t e  d e te r m in e s  w h a t  q u a l i f i c a t io n s  i t  r e q u i r e s  fo r  a  
c a n d id a te  to  h a v e  a  p la c e  o n  t h e  p r i m a r y  b a l lo t—  w h ic h  
m a y  in c lu d e  n o m in a t io n  b y  e s t a b l i s h e d  p a r t i e s  a n d  v o te r -  
p e t i t i o n  r e q u i r e m e n ts  fo r  in d e p e n d e n t  c a n d id a te s .  E a c n  
v o te r ,  r e g a r d le s s  o f  p a r t y  a f f i l ia t io n , m a y  t h e n  v o te  fo r  a n y  
c a n d id a te ,  a n d  th e  to p  tw o  v o te  g e t t e r s  (o r  h o w e v e r  m a n y  
t h e  S t a t e  p re s c r ib e s )  t h e n  m o v e  o n  to  th e  g e n e r a l  e le c tio n . 
T h is  s y s te m  h a s  a l l  th e  c h a r a c te r i s t i c s  o f  t h e  p a r t i s a n  
b l a n k e t  p r im a r y ,  s a v e  th e  c o n s t i t u t i o n a l ly  c ru c ia l  o n e : 
P r i m a r y  v o te r s  a r e  n o t  c h o o s in g  a  p a r ty !  n o m in e e . U n d e r  
a  n o n p a r t i s a n  b la n k e t  p r im a r y ,  a  S t a t e  m a y  e n s u r e  m o re  
c h o ice , g r e a t e r  p a r t ic ip a t io n ,  in c r e a s e d  ‘p r iv a c y ,” a n d  a  
s e n s e  o f  ‘f a i r n e s s —  a l l  w ’ -h o u t  s e v e r e ly  b u r d e n in g  a  
p o l i t ic a l  p a r ty !  F i r s t  A m e n d n . n t  r i g h t  o f  a s s o c i  a t io n .

k k k
R e s p o n d e n ts ’l e g i t im a te  s t a t e  i n t e r e s t s  a n d  p e t i t i o n e r s ’ 

F i r s t  A m e n d m e n t  r i g h t s  a r e  n o t  i n h e r e n t l y  in c o m p a t ib le .  
T o  th e  e x t e n t  th e y  a r e  in  t h i s  c a s e , th e  S t a t e  o f  C a l i fo rn ia  
h a s  m a d e  th e m  so  b y  fo rc in g  p o l i t ic a l  p a r t i e s  to  a s s o c ia te
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w ith  th o s e  w h o  do  n o t  s h a r e  t h e i r  b e l ie fs . A n d  i t  h a s  d o n e  
th i s  a t  t h e  ‘fc ru c ia l j u n c t u r e ” a t  w h ic h  p a r t y  m e m b e r s  
t r a d i t i o n a l ly  f in d  t h e i r  c o lle c tiv e  v o ice  a n d  s e le c t  t h e i r  
s p o k e s m a n . T a s h jia n , 4 7 9  U . S ., a t  2 1 6 . T h e  b u r d e n  
P r o p o s i t io n  1 9 8  p la c e s  o n  p e t i t i o n e r s ’r i g h t s  o f  p o l i t ic a l  
a s s o c ia t io n  is  b o th  s e v e r e  a n d  u n n e c e s s a r y .  T h e  ju d g m e n t  
fo r  t h e  C o u r t  o f  A p p e a ls  fo r  t h e  N in th  C i r c u i t  is  r e v e r s e d .

I t  is  so  o rd e re d .
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J u s t ic e  K e n n e d y , concurring.
P ro p o s i t io n  198 , t h e  p r o d u c t  o f  a  s t a t e w id e  p o p u la r  

i n i t i a t i v e ,  is  a  s t r o n g  a n d  r e c e n t  e x p r e s s io n  o f  t h e  w il l  o f  
C a l i f o r n i a  e le c to ra te .  I t  is  d e s ig n e d , in  p a r t ,  to  f u r t h e r  
t h e  o b je c t o f w id e n in g  th e  b a s e  o f  v o te r  p a r t i c i p a t i o n  in  
C a l i f o r n ia  e le c tio n s . U n t i l  a  few  w e e k s  o r  e v e n  d a y s  b e ­
fo re  a n  e le c tio n , m a n y  v o te r s  p a y  l i t t l e  a t t e n t i o n  to  c a m ­
p a ig n s  a n d  e v e n  le s s  to  th e  d e ta i l s  o f  p a r t y  p o l itic s . F e w e r  
s t i l l  p a r t i c i p a te  in  t h e  d ir e c tio n  a n d  c o n t ro l  o f  p a r t y  a f ­
f a i r s ,  fo r  m o s t  v o te r s  c o n s id e r  t h e  i n t e r n a l  d y n a m ic s  o f 
p a r t y  o r g a n iz a t io n  re m o te , p a r t i s a n ,  a n d  o f  s l ig h t  i n t e r e s t .  
U n d e r  th e s e  c o n d i t io n s  v o te r s  t e n d  to  b e c o m e  d i s i n t e r ­
e s te d ,  a n d  so  th e y  r e f r a in  f ro m  v o t in g  a l t o g e th e r .  T o  
c o r r e c t  th i s ,  C a l i fo rn ia  s e e k s  to  m a k e  p r i m a r y  v o t in g  m o re  
r e s p o n s iv e  to  u ie  v ie w s  a n d  p re f e r e n c e s  o f  t h e  e le c to r a t e  
a s  a  w h o le . T h e  r e s u l t s  o f  C a lifo rn ia ^  b l a n k e t  p r i m a r y  
s y s te m  m a y  d e m o n s t r a te  t h e  e ff ic a c y  o f  i t s  s o lu t io n ,  fo r  
t h e r e  a p p e a r s  to  h a v e  b e e n  a  s u b s t a n t i a l  i n c r e a s e  in  v o te r  
i n t e r e s t  a n d  v o te r  p a r t ic ip a t io n .  S e e  B r ie f  fo r R e s p o n d ­
e n t s  4 5 -4 6 .

E n c o u r a g in g  c i t iz e n s  to  v o te  i s  a  l e g i t im a te ,  in d e e d  
e s s e n t i a l ,  s t a t e  o b je c tiv e ; fo r th e  c o n s t i t u t i o n a l  o r d e r  m u s t  
b e  p r e s e r v e d  b y  a  s t r o n g ,  p a r t i c ip a to r y  d e m o c r a t i c  p ro c e s s . 
I n  s h o r t ,  th e r e  i s  m u c h  to  b e  s a id  in  f a v o r  o f  C a lifo rn ia ^
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la w ; a n d  I  m ig h t  f in d  th i s  to  b e  a  c lo se  c a s e  i f  i t  w e re  
s im p ly  a  w a y  to  m a k e  e le c tio n s  m o re  f a i r  a n d  o p e n  o r  
a d d r e s s e d  m a t t e r s  p u r e ly  o f  p a r t y  s t r u c t u r e .

T h e  t r u e  p u r p o s e  o f  th i s  la w , h o w e v e r , i s  to  fo rc e  a  
p o l i t ic a l  p a r t y  to  a c c e p t  a  c a n d id a te  i t  m a y  n o t  w a n t  a n d ,  
b y  so  d o in g , to  c h a n g e  th e  p a r t j ^  d o c t r in a l  p o s i t io n  o n  
m a jo r  i s s u e s .  A n te , a t  14. F ro m  t h e  o u t s e t  t h e  S t a t e  h a s  
b e e n  f a i r  a n d  c a n d id  to  a d m i t  t h a t  d o c t r in a l  c h a n g e  is  t h e  
i n t e n d e d  o p e r a t io n  a n d  e ffe c t o f  i t s  la w . S e e , e .g ., B r ie f  fo r  
R e s p o n d e n ts  4 0 , 4 6 . I t  m a y  b e  t h a t  o rg a n iz e d  p a r t i e s ,  
c o n tro l le d —  in  f a c t  o r  p e rc e p t io n —  b y  a c t iv i s t s  s e e k in g  to  
p ro m o te  t h e i r  s e l f - in te r e s t  r a t h e r  t h a n  e n h a n c e  t h e  p a r t j ^  
lo n g  t e r m  s u p p o r t ,  a r e  s h o r t s ig h te d  a n d  in s e n s i t iv e  to  t h e  
v ie w s  o f  e v e n  t h e i r  o w n  m e m b e rs .  A  p o l i t ic a l  p a r t y  m i g h t  
b e  b e t t e r  s e r v e d  b y  a l lo w in g  b l a n k e t  p r im a r ie s  a s  a  m e a n s  
o f  n o m in a t in g  c a n d id a te s  w i th  b r o a d e r  a p p e a l .  U n d e r  t h e  
F i r s t  A m e n d m e n t  g u a r a n te e  o f  s p e e c h  th r o u g h  f r e e  
a s s o c ia t io n ,  h o w e v e r , th i s  is  a n  i s s u e  fo r  th e  p a r t y  to  
r e s o lv e , n o t  fo r  t h e  S ta te .  P o l i t ic a l  p a r t i e s  a d v a n c e  a  
s h a r e d  p o l i t ic a l  b e lie f , b u t  to  do  so  th e y  o f te n  m u s t  s p e a k  
th r o u g h  t h e i r  c a n d id a te s .  W h e n  t h e  S t a t e  s e e k s  to  d i r e c t  
c h a n g e s  in  a  p o l i t ic a l  p a r t j^  p h i lo s o p h y  b y  fo rc in g  u p o n  i t  
u n w a n te d  c a n d i d a te s  a n d  w r e s t in g  th e  c h o ic e  b e tw e e n  
m o d e r a t io n  a n d  p a r t i s a n s h ip  a w a y  f ro m  th e  p a r t y  i t s e l f ,  
t h e  S ta te d  in c u r s io n  o n  th e  p a r ty i  a s s o c ia t io n a l  f r e e d o m  
is  s u b je c t  to  c a r e f u l  s c r u t in y  u n d e r  t h e  F i r s t  A m e n d m e n t .  
F o r  th e s e  r e a s o n s  I  a g r e e  w i th  t h e  C o u rts  o p in io n .

I  a d d  th i s  s e p a r a t e  c o n c u r re n c e  to  s a y  t h a t  P r o p o s i t io n  
1 98  is  d o u b t f u l  fo r  a  f u r t h e r  r e a s o n .  I n  ju s t i f i c a t io n  o f  i t s  
s t a t u t e  C a l i f o r n ia  t e l l s  u s  a  p o l i t ic a l  p a r t y  h a s  t h e  m e a n s  
a t  h a n d  to  p r o t e c t  i t s  a s s o c ia t io n a l  f r e e d o m s . T h e  p a r t y ,  
C a l i fo rn ia  c o n te n d s ,  c a n  s im p ly  u s e  i t s  f u n d s  a n d  r e ­
s o u r c e s  to  s u p p o r t  t h e  c a n d id a te  o f  i t s  ch o ic e , t h u s  d e ­
f e n d in g  i t s  d o c t r in a l  p o s i t io n s  b y  a d v is in g  th e  v o te r s  o f  i t s  
o w n  p re f e re n c e .  T o  b e g in  w i th ,  t h i s  d o e s  n o t  m e e t  t h e  
p a r t i e s ’ F i r s t  A m e n d m e n t  o b je c tio n , a s  t h e  C o u r t  w e ll



Cite as: 530 U. S. (2000) 3

KENNEDY, J., concurring

e x p la in s .  A n te , a t  13. T h e  i m p o r t a n t  a d d i t io n a l  p o in t ,  
h o w e v e r ,  i s  t h a t ,  b y  r e a s o n  o f  t h e  C o u r ts  d e n ia l  o f  F i r s t  
A m e n d m e n t  p r o te c t io n s  to  a  p o l i t i c a l  p a r t y i  s p e n d in g  o f  
i t s  o w n  f u n d s  a n d  r e s o u r c e s  in  c o o p e r a t io n  w i th  i t s  p r e ­
f e r r e d  c a n d id a te ,  s e e  C o lo ra d o  R e p u b lic a n  F e d e r a l C a m ­
p a ig n  C o m m . v . F e d e r a l E le c tio n  C om m /i, 5 1 8  U . S . 6 0 4  
(1 9 9 6 ), th e  F e d e r a l  G o v e r n m e n t  o r  t h e  S t a t e  h a s  t h e  p o w e r  
to  p r e v e n t  th e  p a r t y  f ro m  u s i n g  t h e  v e r y  r e m e d y  C a l i f o r ­
n i a  n o w  o ffe rs  u p  to  d e fe n d  i t s  la w .

F e d e r a l  c a m p a ig n  f in a n c e  la w s  p la c e  s t r i c t  l i m i t s  o n  th e  
m a n n e r  a n d  a m o u n t  o f  s p e e c h  p a r t i e s  m a y  u n d e r t a k e  in  
a id  o f  c a n d id a te s .  O f  p a r t i c u l a r  r e l e v a n c e  a r e  l im i t s  o n  
c o o r d in a te d  p a r t y  e x p e n d i tu r e s ,  w h ic h  t h e  F e d e r a l  E le c ­
t i o n  C a m p a ig n  A c t o f  197 1  d e e m s  to  b e  c o n t r ib u t io n s  
s u b je c t  to  sp e c if ic  m o n e ta r y  r e s t r i c t i o n s .  S e e  9 0  S ta t .  4 8 8 , 
2  U . S . C. §441a(a)(7 )(B )(i) (‘[ E x p e n d i t u r e s  m a d e  b y  a n y  
p e r s o n  in  c o o p e ra tio n , c o n s u l ta t io n , o r  c o n c e r t ,  w ith ,  o r  a t  
t h e  r e q u e s t  o r  s u g g e s tio n  of, a  c a n d id a te ,  h i s  a u th o r iz e d  
p o l i t ic a l  c o m m itte e s , o r  t h e i r  a g e n t s ,  s h a l l  b e  c o n s id e re d  to  
b e  a  c o n tr ib u t io n  to  s u c h  c a n d id a te ’). T h o u g h  w e  in v a l  i- 
d a te d  l im i ts  o n  in d e p e n d e n t  p a r t y  e x p e n d i tu r e s  in  C o lo ra d o  
R e p u b lic a n , t h e  p r in c ip a l  o p in io n  d id  n o t  q u e s t io n  f e d e r a l  
l im i t s  p la c e d  o n  c o o rd in a te d  e x p e n d i tu r e s .  S e e  5 1 8  U . S ., a t  
6 2 4 -6 2 5  (o p in io n  o f  BltEYER, J .) . T w o  J u s t i c e s  in  d i s s e n t  
s a i d  t h a t  ‘h ll m o n e y  s p e n t  b y  a  p o l i t i c a l  p a r t y  to  s e c u r e  
t h e  e le c t io n  o f i t s  c a n d id a te ” w o u ld  c o n s t i t u t e  c o o r d in a te d  
e x p e n d i tu r e s  a n d  w o u ld  h a v e  u p h e l d  t h e  s t a t u t e  a s  a p ­
p l ie d  in  t h a t  c a s e . S e e  id ., a t  6 4 8  (o p in io n  o f  STEVENS, J .) .  
T h u s ,  f iv e  J u s t i c e s  o f  th e  C o u r t  s u b s c r ib e  to  t h e  p o s i t io n  
t h a t  C o n g re s s  o r  a  S t a t e  m a y  l i m i t  t h e  a m o u n t  a  p o l i t ic a l  
p a r t y  s p e n d s  in  d i r e c t  c o l la b o r a t io n  w i th  i t s  p r e f e r r e d  
c a n d i d a t e  fo r  e le c te d  office .

I n  m y  v ie w , a s  s t a t e d  in  b o th  C o lo ra d o  R e p u b lic a n , 
s u p r a , a t  6 2 6  (o p in io n  c o n c u r r in g  in  j u d g m e n t  a n d  d i s ­
s e n t i n g  in  p a r t ) ,  a n d  in  N ix o n  v . S h r in k  M is s o u r i G o v e rn ­
m e n t R A C , 5 2 8  U .S .  ___ ,____  (2 0 0 0 ) (d is s e n t in g  o p in io n ) ,
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th e s e  r e c e n t  c a s e s  d e p r iv e  p o l i t ic a l  p a r t i e s  o f  t h e i r  F i r s t  
A m e n d m e n t  r i g h t s .  O u r  c o n s t i t u t io n a l  t r a d i t i o n  is  o n e  in  
w h ic h  p o l i t ic a l  p a r t i e s  a n d  t h e i r  c a n d id a te s  m a k e  c o m m o n  
c a u s e  in  t h e  e x e rc is e  o f  p o lit ic a l s p e e c h , w h ic h  is  s u b je c t  to  
F i r s t  A m e n d m e n t  p ro te c t io n .  T h e r e  is  a  p r a c t ic a l  id e n t i t y  
o f  i n t e r e s t s  b e tw e e n  p a r t i e s  a n d  t h e i r  c a n d id a te s  d u r i n g  
a n  e le c tio n . O u r  u n f o r t u n a t e  d e c is io n s  r e m i t  th e  p o l i t i c a l  
p a r t y  to  u s e  o f  i n d i r e c t  o r  c o v e r t  s p e e c h  to  s u p p o r t  i t s  
p r e f e r r e d  c a n d id a te ,  h a r d l y  a  r e s u l t  c o n s i s t e n t  w i th  f r e e  
t h o u g h t  a n d  e x p re s s io n .  I t  is  a  p e rv e rs io n  o f  t h e  F i r s t  
A m e n d m e n t  to  fo rce  a  p o lit ic a l p a r ty  to  w a rp  h o n e s t ,  
s t r a ig h t f o r w a r d  sp e e c h , e x e m p lif ie d  b y  i t s  v ig o ro u s  a n d  
o p e n  s u p p o r t  o f  i t s  fa v o re d  c a n d id a te ,  in to  th e  c o v e r t s p e e c h  
o f  so f t m o n e y  a n d  is s u e  a d v o c a c y  so t h a t  i t  m a y  e s c a p e  
b u rd e n s o m e  s p e n d in g  r e s tr ic t io n s .  I n  a  r e g im e  w h e r e  
c a m p a ig n  s p e n d in g  c a n n o t  o th e r w is e  b e  l im i te d —  t h e  
s t r u c t u r e  t h i s  C o u r t  c r e a t e d  o n  i t s  o w n  in  B u c k le y  v . V aleo, 
4 2 4  U . S . 1 (1 9 7 6 ) (p e r  c u r ia m ) — r e s t r i c t i n g  th e  a m o u n ts  a  
p o l i t ic a l  p a r t y  m a y  s p e n d  in  c o l la b o ra t io n  w i th  i t s  o w n  
c a n d id a te  is  a  v io la t io n  o f  t h e  p o l i t ic a l  p a r t j^  F i r s t  
A m e n d m e n t  r i g h t s .

W e re  th e  v ie w s  o f  th o s e  w h o  w o u ld  u p h o ld  b o th  C a l i f o r ­
n ia^  b l a n k e t  p r i m a r y  s y s te m  a n d  l im i ta t io n s  o n  c o o rd  i- 
n a t e d  p a r t y  e x p e n d i tu r e s  to  b e c o m e  p r e v a i l in g  la w , t h e  
S ta t e  c o u ld  c o n t r o l  p o l i t ic a l  p a r t i e s  a t  tw o  v i t a l  p o in ts  in  
th e  e le c tio n  p ro c e s s .  F i r s t ,  i t  c o u ld  m a n d a te  a  b l a n k e t  
p r i m a r y  to  w e a k e n  th e  p a r t j^  a b i l i t y  to  d e fe n d  a n d  m a i  n -  
t a i n  i t s  d o c t r in a l  p o s i t io n s  b y  a l lo w in g  n o n p a r ty  m e m b e r s  
to  v o te  in  t h e  p r im a r y .  S e c o n d , i t  c o u ld  im p o se  s e v e r e  
r e s t r i c t io n s  o n  t h e  a m o u n t  o f  f u n d s  a n d  r e s o u r c e s  t h e  
p a r t y  c o u ld  s p e n d  in  e f fo r ts  to  c o u n te r a c t  th e  S ta te !  d o  c- 
t r i n a l  in t e r v e n t io n .  I n  o th e r  w o rd s , th e  F i r s t  A m e n d m e n t  
in j u r y  d o n e  b y  t h e  C o u r t!  r u l in g  in  C o lo ra d o  R e p u b lic a n  
w o u ld  b e  c o m p o u n d e d  w e re  C a l i fo rn ia  to  p re v a i l  in  th e  
i n s t a n t  c a s e .

W h e n  t h e  S t a t e  s e e k s  to  r e g u l a t e  a  p o l i t ic a l  p a rt> 3
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n o m in a t io n  p ro c e s s  a s  a  m e a n s  to  s h a p e  a n d  c o n tro l  p o l i t i ­
c a l  d o c t r in e  a n d  t h e  sc o p e  o f  p o l i t ic a l  c h o ic e , t h e  F i r s t  
A m e n d m e n t  g iv e s  s u b s t a n t i a l  p r o te c t io n  to  t h e  p a r t y  f ro m  
t h e  m a n ip u la t io n .  I n  a  f r e e  s o c ie ty  t h e  S t a t e  i s  d i r e c te d  b y  
p o l i t i c a l  d o c tr in e , n o t  th e  o th e r  w a y  a r o u n d .  W ith  t h e s e  
o b s e r v a t io n s ,  I  jo in  t h e  o p in io n  o f  th e  C o u r t .
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SUPREME COURT OF THE UNITED STATES
No. 99-401

C A L IF O R N IA  D E M O C R A T IC  P A R T Y , ET AL., P E T I ­
T I O N E R S  v. B IL L  J O N E S , S E C R E T A R Y  O F  

S T A T E  O F  C A L IF O R N IA , ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE NINTH CIRCUIT
(June 26, 2000]

J ustice  Stev en s , w ith  w h o m  J ustice Ginsburg  jo in s  
a s  to  P a r t  I, d i s s e n t in g .

T o d a y  t h e  C o u r t  c o n s t r u e s  t h e  F i r s t  A m e n d m e n t  a s  a  
l i m i ta t io n  o n  a  S ta te d  p o w e r  to  b r o a d e n  v o te r  p a r t i c i p  a -  
t io n  in  e le c t io n s  c o n d u c te d  b y  th e  S ta te .  T h e  C o u r ts  
h o ld in g  is  n o v e l  a n d ,  in  m y  ju d g m e n t ,  p la in ly  w ro n g . I  a m  
c o n v in c e d  t h a t  C a lifo rn ia ^  a d o p t io n  o f  a  b l a n k e t  p r i m a r y  
p u r s u a n t  to  P r o p o s i t io n  1 9 8  d o e s  n o t  v io la te  t h e  F i r s t  
A m e n d m e n t ,  a n d  t h a t  i t s  u s e  in  p r im a r y  e le c t io n s  fo r  s t a t e  
o ff ice s  i s  th e r e f o r e  v a l id .  T h e  a p p l ic a t io n  o f  P r o p o s i t io n  
1 9 8  to  e le c t io n s  fo r  U n i te d  S t a t e s  S e n a to r s  a n d  R e p r e s e n ­
ta t iv e s ,  h o w e v e r , r a i s e s  a  m o re  d if f ic u lt  q u e s t io n  u n d e r  
th e  E le c t io n s  C la u s e  o f  th e  U n i te d  S ta t e s  C o n s t i tu t io n ,  
A r t .  I , §4 , cl. 1. I  s h a l l  f i r s t  e x p la in  m y  d i s a g r e e m e n t  w i th  
th e  C o u r ts  r e s o lu t io n  o f  t h e  F i r s t  A m e n d m e n t  i s s u e  a n d  
t h e n  c o m m e n t  o n  t h e  E le c t io n s  C la u s e  is s u e .

I
A  S ta te d  p o w e r  to  d e t e r m in e  h o w  i t s  o ff ic ia ls  a r e  to  b e  

e le c te d  is  a  q u i n t e s s e n t i a l  a t t r i b u t e  o f  s o v e r e ig n ty . T h is  
c a s e  is  a b o u t  t h e  S t a t e  o f  C a lifo rn ia ^  p o w e r  to  d e c id e  w h o  
m a y  v o te  in  a n  e le c t io n  c o n d u c te d , a n d  p a id  fo r , b y  t h e
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S t a t e . 1 T h e  U n i te d  S ta te s  C o n s t i tu t io n  im p o s e s  c o n ­
s t r a i n t s  o n  th e  S t a t e s ’p o w e r  to  l im i t  a c c e s s  to  t h e  p o l ls , 
b u t  w e  h a v e  n e v e r  b e fo re  h e ld  o r  s u g g e s te d  t h a t  i t  im p o s e s  
a n y  c o n s t r a i n t s  o n  S t a t e s ’p o w e r  to  a u t h o r i z e  a d d i t io n a l  
c i t iz e n s  to  p a r t i c i p a t e  in  a n y  s t a t e  e le c t io n  fo r  a  s t a t e  
o ffice . In  m y  v ie w , p r in c ip le s  o f  f e d e r a l i s m  r e q u i r e  u s  to  
r e s p e c t  th e  p o lic y  ch o ic e  m a d e  b y  th e  S ta te d  v o te r s  in  
a p p r o v in g  P r o p o s i t io n  198 .

T h e  b l a n k e t  p r i m a r y  s y s te m  i n s t i t u t e d  b y  P r o p o s i t io n  
1 9 8  d o e s  n o t  a b r id g e  ‘th e  a b i l i ty  o f  c i t iz e n s  to  b a n d  t  o- 
g e t h e r  in  p r o m o t in g  a m o n g  th e  e le c to r a t e  c a n d i d a te s  w h o  
e s p o u s e  th e i r  p o l i t ic a l  v ie w s .” A n te , a t  6 .2 T h e  C o u r ts  
c o n t r a r y  c o n c lu s io n  r e s t s  o n  t h e  p r e m is e  t h a t  a  p o l i t ic a l

'See Tashjian v. Republican Party o f Conn., 479 U. S. 208, 217 (1986) 
(observing that the United States Constitution grants States a broad 
power to prescribe the manner of elections for certain federal offices, 
which power is matched by state control over the election process for state 
offices). In California, the Secretary of State administers the provisions of 
the State Elections Code and has some supervisory authority over county 
election officers. Cal. Govt. Code Ann. §12172.5 (West 1992 and Supp. 
2000). Primary and other elections are administered and paid for primar­
ily by county governments. Cal. Elec. Code Ann. §§13000-13001 (West 
1996 and Supp. 2000). Anecdotal evidence suggests that each statewide 
election in California (whether primary or general) costs governmental 
units between $45 million and $50 million.

2Prominent members of the founding generation would have dis­
agreed with the Courts! suggestion that representative democracy is 
'tinimaginable” without political parties, ante, at 6, though their anti­
party thought ultimately proved to be inconsistent with their partisan 
actions. See, e.g., R. Hofstadter, The Idea of a Party System 2-3 (1969) 
(noting that ‘the creators of the first American party system on both 
sides, Federalists and Republicans, were men who looked upon parties 
as sores on the body politic’). At best, some members of that generation 
viewed parties as an unavoidable product of a free state that were an 
evil to be endured, though most viewed them as an evil to be abolished 
or suppressed. Id., at 16-17, 24. Indeed, parlies ranked high on the 
list of evils that the Constitution was designed to check. Id., at 53; see 
The Federalist No. 10 (J. Madison).
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p a r t j d  f r e e d o m  o f  e x p re s s iv e  a s s o c ia t io n  in c lu d e s  a  ‘H g h t  
n o t  to  a s s o c ia te ,” w h ic h  in  t u r n  in c lu d e s  a  r i g h t  to  e x c lu d e  
v o te r s  u n a f f i l i a t e d  w i th  t h e  p a r t y  f ro m  p a r t i c i p a t i n g  in  t h e  
s e le c t io n  o f  t h a t  p a r t j ^  n o m in e e  in  a  p r i m a r y  e le c tio n . 
A n te , a t  6 - 7 .  I n  d r a w in g  th i s  c o n c lu s io n , h o w e v e r , t h e  
C o u r t  b lu r s  tw o  d is t in c t io n s  t h a t  a r e  c r i t ic a l :  (1) t h e  d i s ­
t i n c t io n  b e tw e e n  a  p r i v a t e  o rg a n iz a t io n ^  r i g h t  to  d e f in e  
i t s e l f  a n d  i t s  m e s s a g e s ,  o n  t h e  o n e  h a n d ,  a n d  th e  S ta te d  
r i g h t  to  d e f in e  t h e  o b l ig a t io n s  o f  c i t iz e n s  a n d  o r g a n iz a ­
t io n s  p e r f o r m in g  p u b lic  f u n c t io n s ,  o n  th e  o th e r ;  a n d
(2) th e  d is t i n c t io n  b e tw e e n  la w s  t h a t  a b r id g e  p a r t i c i p a t i o n  
in  t h e  p o l i t ic a l  p ro c e s s  a n d  th o s e  t h a t  e n c o u r a g e  s u c h  
p a r t i c i p a t i o n .

W h e n  a  p o l i t ic a l  p a r t y  d e f in e s  t h e  o r g a n iz a t io n  a n d  
c o m p o s i t io n  o f  i t s  g o v e r n in g  u n i t s ,  w h e n  i t  d e c id e s  w h a t  
c a n d i d a t e s  to  e n d o r s e ,  a n d  w h e n  i t  d e c id e s  w h e t h e r  a n d  
h o w  to  c o m m u n ic a te  th o s e  e n d o r s e m e n t s  to  t h e  p u b l ic , i t  
i s  e n g a g e d  in  t h e  k in d  o f p r i v a t e  e x p re s s iv e  a s s o c ia t io n a l  
a c t iv i ty  t h a t  t h e  F i r s t  A m e n d m e n t  p r o t e c ts .  T im m o n s  v . 
T w in  C itie s  A r e a  N e w  P a r ty , 5 2 0  U . S. 3 5 1 , 3 5 4 -3 5 5 , n . 4 , 
3 5 9  (1997 ) ( re c o g n iz in g  p a r t j^  r i g h t  to  s e le c t  i t s  o w n  s t a  n - 
d a r d - b e a r e r  in  c o n te x t  o f m in o r  p a r ty  t h a t  s e le c te d  i t s  c a n ­
d id a te  th r o u g h  m e a n s  o th e r  t h a n  a  p r im a ry ) ;  i d ,  a t  371  
(STEVENS, J . ,  d is s e n t in g ) ;  E u  v . S a n  F ra n c isc o  C o u n ty  
D e m o c r a tic  C e n tr a l C o m m ., 4 8 9  U . S. 2 1 4  (1989); D e m o ­
c r a tic  P a r ty  o f  U n ite d  S ta te s  v. W isc o n sin  e x  re l. L a  F o lle tte , 
4 5 0  U . S . 107 , 1 2 4  (1981 ) (‘A  p o li t ic a l  p a r ty i  ch o ice  a m o n g  
t h e  v a r io u s  w a y s  o f  d e te r m in in g  th e  m a k e u p  o f  a  S ta ted  
d e le g a t io n  to  t h e  p a r t jd  n a t io n a l  c o n v e n tio n  is  p ro te c te d  b y  
th e  C o n s t i tu t io n ’); C o u s in s  v. W igoda , 4 1 9  U . S . 4 7 7 , 491  
(1 9 7 5 ) (“L llin o is ti n t e r e s t  in  p ro te c t in g  th e  in t e g r i ty  o f  i t s  
e le c to ra l  p ro c e s s  c a n n o t  b e  d e e m e d  c o m p e ll in g  in  th e  c o n ­
t e x t  o f  th e  s e le c tio n  o f  d e le g a te s  to  th e  N a tio n a l  P a r t y  C on-
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v e n t io n ” (e m p h a s is  a d d e d ) ) .3 A  p o l it ic a l p a r ty  co u ld , i f  a  
m a jo r i ty  o f i t s  m e m b e rs  c h o se  to  do  so, a d o p t  a  p la tfo r m  
a d v o c a t in g  w h ite  s u p r e m a c y  a n d  o p p o s in g  th e  e le c tio n  o f 
a n y  n o n -C a u c a s ia n s .  In d e e d , i t  c o u ld  d e c id e  to  u s e  i t s  fu n d s  
a n d  o ra to r ic a l  s k i l l s  to  s u p p o r t  o n ly  th o s e  c a n d id a te s  w h o  
w e re  lo y a l to  i t s  r a c i s t  v ie w s. M o re o v e r , i f  a  S t a t e  p e r m i t te d

•’The Courts disagreement with this interpretation of La Follette is 
specious. Ante, at 8- J, n. 7 (claiming that state-imposed burden actu­
ally at issue in La Follette was intrusion of those with adverse political 
principles into party! primary). A more accurate characterization of 
the nature of La Folleltd reasoning is provided by Justice Powell: ‘In 
analyzing the burden imposed on associational freedoms in this case, 
the Court treats the Wisconsin law as the equivalent of one regulating 
delegate selection, and, relying on Cousins v. Wigoda, 419 U. S. 477 
(1975), concludes that any interference with the National Party accepted 
delegate-selection procedures impinges on constitutionally protected 
rights.” Democratic Party o f United States v. Wisconsin ex rel. La Follette, 
450 U. S. 107, 128 (1981) (dissenting opinion). Indeed, the La Follette 
Court went out of its way to characterize the Wisconsin law in this man­
ner in order to avoid casting doubt on the constitutionality of open prim a- 
ries. Id., at 121 (majority opinion) (noting that the issue was not whether 
an open primary was constitutional but 'Whether the State may compel 
the National Party to seat a delegation chosen in a way that violates the 
rules of the Party). The fact that the La Follette Court also characterizes 
the Wisconsin law at one point .as a law ‘lmpos[ing] . .. voting require­
ments'on delegates, id., at 125, does not alter the conclusion that La 
Follette is a case about state regulation of internal party processes, not 
about regulation of primary elections. State-mandated intrusion upon 
either delegate selection or delegate voting would surely implicate the 
affected party First Amendment right to define the organization and 
composition of its governing units, but it is clear that California intrudes 
upon neither in this case. Ante, at 2-3, n. 2.

La Follette and Cousins also stand for the proposition that a State! 
interest in regulating at the national level the types of party activities 
mentioned in the text is outweighed by the burden that state regulation 
would impose on the parties’associational rights. See Bellotti v. 
Connolly, 460 U. S. 1057, 1062-1063, and n. 3 (1983) (Stevens, J., 
dissenting) (quoted in part ante, at 9, n. 7). In this case, however, 
California does not seek to regulate such activities at all, much less to 
do so at the national level.
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i t s  p o lit ic a l p a r t i e s  to  s e le c t t h e i r  c a n d id a te s  th r o u g h  c o n ­
v e n t io n s  o r  c a u c u s e s ,  a  r a c i s t  p a r t y  w o u ld  a lso  b e  f re e  to  
s e le c t  o n ly  c a n d id a te s  w h o  w o u ld  a d h e r e  to  th e  p a r ty  lin e .

A s  D i s t r i c t  J u d g e  L e v i c o r r e c t ly  o b s e r v e d  in  a n  o p in io n  
a d o p te d  b y  t h e  N i n t h  C irc u it ,  h o w e v e r , t h e  a s s o c ia t io n a l  
r i g h t s  o f  p o l i t ic a l  p a r t i e s  a r e  n e i t h e r  a b s o lu te  n o r  a s  c o m ­
p r e h e n s iv e  a s  t h e  r i g h t s  e n jo y e d  b y  w h o lly  p r iv a te  a s s o c i a ­
t io n s .  169  F . 3 d  6 4 6 , 6 5 4 -6 5 5  (1 9 9 9 ); cf. T im m o n s , 5 2 0  
U . S ., a t  3 6 0  (c o n c lu d in g  t h a t  w h ile  r e g u la t io n  o f  e n ­
d o r s e m e n t s  im p l i c a te s  p o l i t ic a l  p a r t i e s ’ i n t e r n a l  a f f a i r s  
a n d  c o re  a s s o c ia t io n a l  a c t iv i t ie s ,  r e g u la t io n  o f  a c c e s s  to  
e le c t io n  b a l lo t  d o e s  n o t) ; L a  F o lle tte , 4 5 0  U . S ., a t  1 2 0 -1 2 1  
(n o t in g  t h a t  i t  ‘in a y  w e ll b e  c o r r e c t” to  c o n c lu d e  t h a t  p a r t y  
a s s o c ia t io n a l  r i g h t s  a r e  n o t  u n c o n s t i t u t io n a l ly  in f r in g e d  b y  
s t a t e  o p e n  p r im a r y ) ;  id ., a t  1 3 1 -1 3 2  (P o w e ll , J . ,  d i s s e n t ­
in g )  ( c o n c lu d in g  t h a t  a s s o c ia t io n a l  r i g h t s  o f  m a jo r  p o l i t ic a l  
p a r t i e s  a r e  l im i te d  b y  p a r t i e s ’la c k  o f  d e f in e d  id e o lo g ic a l 
o r i e n ta t io n  a n d  p o l i t ic a l  m is s io n ) . I  th i n k  i t  c le a r —  th o u g h  
th e  p o in t  h a s  n e v e r  b e e n  d e c id e d  b y  t h i s  C o u r t—  ' t h a t  a  
S t a t e  m a y  r e q u i r e  p a r t i e s  to  u s e  th e  p r im a r y  f o r m a t  fo r  
s e le c t in g  t h e i r  n o m in e e s .” A n te , a t  4. T h e  r e a s o n  a  S t a t e  
m a y  im p o s e  t h i s  s ig n i f ic a n t  r e s t r i c t i o n  o n  a  p a r t j£  a s s  o- 
c ia t io n a l  f r e e d o m s  is  t h a t  b o th  t h e  g e n e r a l  e le c tio n  a n d  
th e  p r i m a r y  a r e  q u i n t e s s e n t i a l  fo rm s  o f  s t a t e  a c t io n . •' I t  is  
b e c a u s e  t h e  p r i m a r y  is  s t a t e  a c t io n  t h a t  a n  o r g a n iz a t io n —  
w h e th e r  i t  c a l l s  i t s e l f  a  p o l i t ic a l  p a r t y  o r  j u s t  a  ‘J a y b i r d ” 
a s s o c ia t io n —  m a y  n o t  d e n y  n o n - C a u c a s ia n s  t h e  r i g h t  to  
p a r t i c i p a t e  in  t h e  s e le c t io n  o f  i t s  n o m in e e s .  T e r r y  v . A d ­
a m s , 3 4 5  U . S . 4 6 1  (1 9 5 3 ); S m ith  v . A llw r ig h t, 321  U . S .

* Indeed, the primary selves an essential public function given that, 
‘(a]s a practical matter, the ultimate choice of the mass of voters is 
predetermined when the nominations [by the major political parties] have 
been made.” Morse v. Republican Party o f Va., 517 U. S. 186, 205-206 
(1996) (opinion of Stevens, J.); see ulso United States v. Classic, 313 U. S. 
299,319(1941).
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6 4 9 , 6 6 3 - 6 6 4  (1 9 4 4 ). T h e  C o u r t  i s  q u i t e  r i g h t  in  s t a t i n g  
t h a t  th o s e  c a s e s  ‘d o  n o t  s t a n d  fo r  t h e  p r o p o s i t io n  t h a t  
p a r t y  a f f a i r s  a r e  [u> holly\ p u b l ic  a f f a i r s ,  f r e e  o f  F i r s t  
A m e n d m e n t  p r o te c t io n s .” A n te , a t  6. T h e y  do , h o w e v e r ,  
s t a n d  fo r  th e  p ro p o s i t io n  t h a t  p r i m a r y  e le c tio n s , u n l ik e  
m o s t  ‘̂ a r t y  a f f a i r s ,” a r e  s t a t e  a c t io n . 5 T h e  p r o t e c t io n s  
t h a t  t h e  F i r s t  A m e n d m e n t  a f f o rd s  to  t h e  ‘I n t e r n a l  p r o  c- 
e s s e s ” o f  a  p o l i t ic a l  p a r ty ,  ib id ., do  n o t  e n c o m p a s s  a  r i g h t  
to  e x c lu d e  n o n m e m b e r s  f ro m  v o t in g  in  a  s t a t e - r e q u i r e d ,  
s t a te - f in a n c e d  p r i m a r y  e le c tio n .

T h e  s o -c a lle d  T ig h t  n o t  to  a s s o c ia t e ” t h a t  t h e  C o u r t  
r e l i e s  u p o n , th e n ,  i s  s im p ly  in a p p l ic a b le  to  p a r t i c i p a t i o n  in  
a  s t a t e  e le c tio n . A  p o l i t ic a l  p a r t y ,  l ik e  a n y  o th e r  a s s o c i a ­
t io n ,  m a y  r e f u s e  to  a llo w  n o n - m e m b e r s  to  p a r t i c i p a t e  in  
t h e  p a r t jd  d e c is io n s  w h e n  i t  i s  c o n d u c t in g  i t s  o w n  a f f a i r s ;  6 
C a lifo rn ia ^  b l a n k e t  p r i m a r y  s y s te m  d o e s  n o t  in f r in g e  t h i s  
p r in c ip le .  A n te , a t  2 - 3 ,  n . 2 . B u t  a n  e le c tio n , u n l ik e  a  
c o n v e n t io n  o r  c a u c u s , i s  a  p u b lic  a f f a i r .  A l th o u g h  i t  i s  t r u e  
t h a t  w e  h a v e  e x te n d e d  F i r s t  A m e n d m e n t  p r o te c t io n  to  a  
p a r t j ^  r i g h t  to  i n v i t e  i n d e p e n d e n t s  to  p a r t i c i p a t e  in  i t s  
p r i m a r i e s ,  T a s h jia n  v . R e p u b lic a n  P a r ty  o f  C o n n ., 4 7 9

5Contrary to what the Court seems to think, I do not rely on Terry 
and Allwright as the basis for an argument that state acc unmodaticn 
of the parties’desire to exclude nonmembers from primaries would 
necessarily violate an independent constitutional proscription such as 
the Equal Protection Clause (though I do not rule that out). Cf. ante, at 
6, n. 5. Rather, I cite them because our recognition that constitutional 
proscriptions apply to primaries illustrates that primaries— as integral 
parts of the election process by which the people select their govern­
ment— are state affairs, not internal party affairs.

G'The State asserts a compelling interest in preserving the overall 
integrity of the electoral process, providing secrecy of the ballot, in­
creasing voter participation in primaries, and preventing harassment of 
voters. But all of those interests go to the conduct of the Presidential 
preference primary— not to the imposition of voting requirements upon 
those who, in a separate process, are eventually selected as delegates." 
La Follette, 450 U. S., at 124-125.
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U . S. 2 0 8  (1 9 8 6 ), n e i t h e r  t h a t  c a s e  n o r  a n y  o th e r  h a s  h e ld  
o r  s u g g e s te d  t h a t  t h e  ‘l i g h t  n o t  to  a s s o c ia te ” im p o s e s  a  
l im i t  o n  th e  S ta te d  p o w e r  to  o p e n  u p  i t s  p r im a r y  e le c t io n s  
to  a l l  v o te r s  e l ig ib le  to  v o te  in  a  g e n e r a l  e le c tio n . I n  m y  
v ie w , w h ile  s t a t e  r u l e s  a b r id g in g  p a r t i c i p a t i o n  in  i t s  e l e c ­
t io n s  s h o u ld  b e  c lo s e ly  s c r u t i n iz e d ,7 t h e  F i r s t  A m e n d m e n t  
d o e s  n o t  i n h ib i t  t h e  S ta t e  f ro m  a c t in g  to  b r o a d e n  v o te r  
a c c e s s  to  s t a t e - r u n ,  s t a te - f in a n c e d  e le c tio n s . W h e n  a  S t a t e  
a c t s  n o t  to  l i m i t  d e m o c ra t ic  p a r t i c ip a t io n  b u t  to  e x p a n d  
th e  a b i l i ty  o f  in d iv id u a l s  to  p a r t i c i p a t e  in  t h e  d e m o c ra t ic  
p ro c e s s , i t  i s  a c t in g  n o t  a s  a  foe o f  t h e  F i r s t  A m e n d m e n t  
b u t  a s  a  f r ie n d  a n d  a lly .

A lth o u g h  I  w o u ld  n o t  e n d o r s e  i t ,  I  c o u ld  a t  l e a s t  u n d e r ­
s t a n d  a  c o n s t i t u t i o n a l  r u l e  t h a t  p r o te c te d  a  p a r t j^  a s s  o- 
c ia t io n a l  r i g h t s  b y  a l lo w in g  i t  to  r e f u s e  to  s e le c t  i t s  c a n d i ­
d a t e s  t h r o u g h  s t a t e - r e g u la t e d  p r i m a r y  e le c tio n s . S e e  
M a rc h io ro  v . C h a n ey , 4 4 2  U . S. 191 , 199  (1979) (‘T h e r e  c a n  
b e  n o  c o m p la in t  t h a t  [a] p a r t j^  [ F i r s t  A m e n d m e n t]  r i g h t  to  
g o v e rn  i t s e l f  h a s  b e e n  s u b s ta n t i a l ly  b u rd e n e d  b y  [ s ta te  
r e g u la tio n ]  w h e n  t h e  s o u rc e  o f  t h e  c o m p la in t  i s  th e  p a r t j£  
o w n  d e c is io n  to  c o n fe r  c r i t ic a l  a u th o r i ty  o n  th e  [p a r ty  g o v ­
e r n in g  u n i t  b e in g  r e g u la te d ] ’); cf. T a s h jia n , 4 7 9  U . S., a t  2 3 7  
(SCALIA, J . ,  d i s s e n t in g )  (‘I t  is  b e y o n d  m y  u n d e r s t a n d i n g  
w h y  t h e  R e p u b l ic a n  P a r t ^  d e le g a t io n  o f  i t s  d e m o c ra t ic  
ch o ic e  [of c a n d id a te s ]  to  a  R e p u b l ic a n  C o n v e n tio n  [ r a t h e r  
t h a n  a  p r im a r y ]  c a n  b e  p r o s c r ib e d  [by  th e  S ta te ] ,  b u t  i t s  
d e le g a t io n  o f  t h a t  c h o ic e  to  n o n m e m b e r s  o f  th e  P a r t y  
c a n n o t ’) . A  m e a n in g fu l  T ig h t  n o t  to  a s s o c ia te ,” i f  th e r e  is  
s u c h  a  r i g h t  in  t h e  c o n te x t  o f  l im i t in g  a n  e le c to ra te , o u g h t  to  
e n a b le  a  p a r ty  to  in s i s t  o n  c h o o s in g  i t s  n o m in e e s  a t  a  c o n ­
v e n t io n  o r  c a u c u s  w h e r e  n o n -m e m b e rs  co u ld  b e  e x c lu d e d . I n

7See Timmons v. Twin Cities Area New Party, 520 U. S. 351, 370 (1997) 
(STEVENS, J., dissenting) (general election ballot access restriction); 
Bullock v. Carter, 405 U. S. 134 (1972) (primary election ballot access 
restriction).
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t h e  r e a l  w o rld , h o w e v e r , a n y o n e  c a n  ‘Jo in ” a  p o litic a l p a r t y  
m e re ly  b y  a s k in g  fo r  th e  a p p r o p r ia te  b a l lo t  a t  th e  a p p r o p r i ­
a t e  t im e  o r  ( a t  m o s t)  b y  r e g i s te r in g  w i th in  a  s t a te - d e f in e d  
r e a s o n a b le  p e r io d  o f  t im e  b e fo re  a n  e le c tio n ; n e i th e r  p a s t  
v o t in g  h is to r y  n o r  t h e  voterd ra c e , re l ig io n , o r  g e n d e r  c a n  
p ro v id e  a  b a s is  fo r th e  p a r t jd  r e f u s a l  to  ‘h s s o c ia te ” w i th  a n  
u n w e lc o m e  n e w  m e m b e r . S e e  1 6 9  F . 3d , a t  6 55 , a n d  n . 2 0 . 
T h e r e  is  a n  o b v io u s  m is m a tc h  b e tw e e n  a  s u p p o s e d  c o n s t i t u ­
t io n a l  r i g h t  ‘h o t  to  a s s o c ia te ” a n d  a  r u l e  t h a t  t u r n s  o n  
n o th in g  m o re  t h a n  th e  s t a te - d e f in e d  t im in g  o f  t h e  n e w  
a sso c ia ted  a p p l ic a t io n  fo r  m e m b e rs h ip . S e e  L a  F o lle tte , 4 5 0  
U . S ., a t  133  (P o w ell, J . ,  d is s e n t in g )  (‘A s  P a r t y  a f f i l ia t io n  
b e c o m e s  . . .  e a s y  fo r  a  v o te r  to  c h a n g e  [s h o r t ly  b e fo re  a  
p a r t i c u l a r  p r im a r y  e le c tio n ] in  o r d e r  to  p a r t ic ip a te  in  [ th a t]  
e le c tio n , th e  d if fe re n c e  b e tw e e n  o p e n  a n d  c lo sed  p r im a r ie s  
lo s e s  i t s  p ra c t ic a l  s ig n if ic a n c e ’).

T h e  C o u rte  r e l ia n c e  o n  a  p o l i t ic a l  p a r t j£  ‘b ig h t  n o t  to  
a s s o c ia t e ” a s  a  b a s i s  fo r  l im i t in g  a  S ta te d  p o w e r  to  c o n d u c t  
p r i m a r y  e le c tio n s  w ill  in e v i ta b ly  r e q u i r e  i t  e i t h e r  to  d r a w  
u n p r in c ip l e d  d i s t in c t io n s  a m o n g  v a r io u s  p r im a r y  c o n f ig u ­
r a t i o n s  o r  to  a l t e r  v o t in g  p r a c t ic e s  th r o u g h o u t  th e  N a t io n  
in  f u n d a m e n ta l  w a y s . A s s u m in g  t h a t  a  r e g i s te r e d  D e m o ­
c r a t  o r  in d e p e n d e n t  w h o  w a n ts  to  v o te  in  th e  R e p u b lic a n  
g u b e r n a to r ia l  p r im a r y  c a n  do so  m e re ly  b y  a s k in g  fo r  a  
R e p u b lic a n  b a llo t, th e  R e p u b lic a n  P a rt} d  c o n s t i tu t io n a l  
r i g h t  ‘h o t  to  a s s o c ia te ” is  p r e t ty  fe e b le  i f  th e  o n ly  c o s t  i t  
im p o s e s  o n  t h a t  D e m o c r a t  o r  in d e p e n d e n t  is  a  lo ss  o f  h is  
r i g h t  to  v o te  fo r n o n -R e p u b lic a n  c a n d id a te s  fo r o th e r  o ffices . 
C f. a n te , a t  10, n . 8. S u b t le  d is t in c t io n s  o f  th i s  m in o r  im p o r t  
a r e  g r i s t  fo r s t a t e  le g is la tu re s ,  b u t  th e y  d e m e a n  th e  p ro c e s s  
o f  c o n s t i tu t io n a l  a d ju d ic a t io n . O r, a s  JUSTICE SCALLA p u t  
th e  m a t t e r  in  h is  d is s e n t in g  o p in io n  in  T a s h jia n :

‘T h e  . . . v o te r  w h o , w h ile  s t e a d f a s t l y  r e f u s in g  to  r e g ­
i s t e r  a s  a  R e p u b lic a n , c a s t s  a  v o te  in  [a n o n -c lo s e d ]
R e p u b l ic a n  p r im a r y ,  fo rm s  n o  m o re  m e a n in g f u l  a n
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d s s o c ia t io n W ith  th e  P a r t y  t h a n  d o e s  th e  in d e p e n d e n t  
o r  t h e  r e g i s t e r e d  D e m o c r a t  w h o  r e s p o n d s  to  q u e s t io n s  
b y  a  R e p u b l ic a n  P a r t y  p o l l s t e r .  I f  t h e  c o n c e p t  o f  f r e e ­
d o m  o f  a s s o c ia t io n  is  e x te n d e d  to  s u c h  c a s u a l  c o n ta c ts ,  
i t  c e a s e s  to  b e  o f  a n y  a n a ly t i c  u s e .” 4 7 9  U . S ., a t  2 3 5 .

I t  i s  n o te w o r th y  t h a t  th e  b y la w s  o f  e a c h  o f  t h e  p o l i t ic a l  
p a r t i e s  t h a t  a r e  p e t i t i o n e r s  i n  t h i s  c a s e  u n e q u iv o c a l ly  
s t a t e  t h a t  p a r t i c i p a t i o n  i n  p a r t i s a n  p r i m a r y  e le c t io n s  i s  to  
b e  l im i te d  to  r e g i s t e r e d  m e m b e r s  o f  t h e  p a r t y  o n ly . A p p . 
7 , 15, 16 , 18. U n d e r  th e  CourfcS r e a s o n in g ,  i t  w o u ld  s e e m  
to  fo llo w  t h a t  c o n d u c t in g  a n y t h in g  b u t  a  c lo se d  p a r t i s a n  
p r i m a r y  in  t h e  fa c e  o f  s u c h  b y la w s  w o u ld  n e c e s s a r i ly  
b u r d e n  t h e  p a r t i e s ’“ f r e e d o m  to  id e n t i f y  t h e  p e o p le  w h o  
c o n s t i t u t e  t h e  a s s o c ia t io n . '” A n te , a t  6 - 7 .  G iv e n  t h a t  o p e n  
p r i m a r i e s  a r e  s u p p o r te d  b y  e s s e n t i a l ly  th e  s a m e  s t a t e  
i n t e r e s t s  t h a t  t h e  C o u r t  d i s p a r a g e s  to d a y  a n d  a r e  n o t  a s  
‘h a r r o w ” a s  n o n p a r t i s a n  p r im a r ie s ,  a n te , a t  1 4 -1 8 , t h e r e  
i s  s u r e ly  a  d a n g e r  t h a t  o p e n  p r i m a r i e s  w ill  f a r e  n o  b e t t e r  
a g a i n s t  a  F i r s t  A m e n d m e n t  c h a l le n g e  t h a n  b l a n k e t  p r i m a ­
r i e s  h a v e .

B y  t h e  D i s t r i c t  C o u rte  c o u n t ,  3 S t a t e s  p r e s e n t l y  h a v e  
b l a n k e t  p r im a r ie s ,  w h ile  a n  a d d i t io n a l  21 S t a t e s  h a v e  
o p e n  p r i m a r i e s  a n d  8  S t a t e s  h a v e  s e m i-c lo s e d  p r i m a r ie s  in  
w h ic h  in d e p e n d e n t s  m a y  p a r t i c i p a t e .  1 6 9  F . 3 d , a t  6 5 0 . 
T h is  C o u r ts  w i l l in g n e s s  to  in v a l id a t e  t h e  p r i m a r y  
s c h e m e s  o f  3 S t a t e s  a n d  c a s t  s e r io u s  c o n s t i t u t i o n a l  d o u b t  
o n  th e  s c h e m e s  o f  2 9  o th e r s  a t  t h e  p a r t i e s b e h e s t  is , a s  th e  
D i s t r i c t  C o u r t  r i g h t l y  o b s e rv e d , ‘h n  e x t r a o r d i n a r y  i n t r u ­
s io n  in to  t h e  c o m p le x  a n d  c h a n g in g  e le c t io n  la w s  o f  t h e  
S t a t e s  [ th a t ]  . . .  re m o v e [s ]  f ro m  t h e  A m e r ic a n  p o l i t ic a l  
s y s te m  a  m e th o d  fo r  c a n d id a te  s e le c t io n  t h a t  m a n y  S ta t e s  
c o n s id e r  b e n e f ic ia l  a n d  w h ic h  in  th e  u n c e r t a in  f u t u r e  
c o u ld  t a k e  o n  n e w  a p p e a l  a n d  im p o r t a n c e .” Id ., a t  6 5 4 .8

"When coupled with cur decision in Tashjian that a party may re-
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I n  m y  v ie w , th e  F i r s t  A m e n d m e n t  d o e s  n o t  m a n d a t e  

t h a t  a  p u ta t iv e ly  p r i v a t e  a s s o c ia t io n  b e  g r a n t e d  th e  p o w e r  
to  d ic ta te  th e  o r g a n iz a t io n a l  s t r u c t u r e  o f  s t a t e - r u n ,  s t a t e -  
f in a n c e d  p r im a r y  e le c tio n s .  I t  is  n o t  t h i s  C o u r ts  c o n s t i t  u -  
t i o n a l  fu n c t io n  to  c h o o s e  b e tw e e n  t h e  c o m p e t in g  v is io n s  o f  
w h a t  m a k e s  d e m o c ra c y  w o rk —  p a r t y  a u to n o m y  a n d  d is i -  
p l in e  v e r s u s  p ro g r e s s iv e  in c lu s io n  o f  t h e  e n t i r e  e le c to r a t e  
in  t h e  p ro c e s s  o f  s e le c t in g  t h e i r  p u b l ic  o ff ic ia ls—  t h a t  a r e  
h e ld  b y  th e  l i t i g a n t s  in  t h i s  c a s e . O C a lla g h a n  v . S ta te , 
9 1 4  P . 2 d  1250 , 1 2 6 3  (A la s k a  1 996 ); s e e  a ls o  T a s h jia n , 4 7 9  
U . S ., a t  2 2 2 -2 2 3 ; L u th e r  v. B o rd e n , 7 H o w . 1, 4 0 - 4 2  (1 8 4 9 ). 
T h a t  cho ice  b e lo n g s  to  th e  p eo p le . U. S . T e rm  L im its , In c . v . 
T h o rn to n , 5 1 4  U . S . 779 , 7 9 5  (1995 ).

E v e n  i f  th e  ‘b ig h t  n o t  to  a s s o c ia te ” d id  a u t h o r i z e  t h e  
C o u r t  to  re v ie w  t h e  S ta te d  p o lic y  c h o ic e , i t s  e v a lu a t io n  o f 
th e  c o m p e tin g  i n t e r e s t s  a t  s t a k e  is  s e r io u s ly  f la w e d . F o r  
e x a m p le , th e  C o u rts  c o n c lu s io n  t h a t  a  b l a n k e t  p r i m a r y  
s e v e r e ly  b u r d e n s  t h e  p a r t i e s ’ a s s o c ia t io n a l  i n t e r e s t s  in  
s e le c t in g  th e i r  s t a n d a r d  b e a r e r s  d o e s  n o t  a p p e a r  to  b e  
b o rn e  o u t  b y  e x p e r ie n c e  w i th  b l a n k e t  p r i m a r i e s  in  A la s k a  
a n d  W a s h in g to n . S e e , e .g ., 1 6 9  F . 3 d , a t  6 5 6 -6 5 9 ,  a n d  n . 
2-3. M o re o v e r , t h a t  c o n c lu s io n  r e s t s  s u b s t a n t i a l l y  u p o n  t h e

quire a State to open up a closed primary, this intrusion has even 
broader implications. It is arguable that, under the Courts reasoning 
combined with Tashjian, the only nominating options open for the 
States to choose without party consent are: (1) not to have primary 
elections, or (2) to have what the Court calls a ‘honpartisan primary — 
a system presently used in Louisiana— in which candidates previously 
nominated by the various political parties and independent candidates 
compete. Ante, at 18. These two options are the same in practice 
because the latter is not actually a 'primary" in the common, partisan 
sense of that term at all. Rather, it is a general election with a runoff 
that has few of the benefits of democratizing the party nominating 
process that led the Court to declare the State! ability to require 
nomination by primary “too plain for argument.’ ” Ante, at 4; see 
Lightfoot v. Eu, 964 F. 2d 865, 872-873 (CA9 1992) (explaining state 
interest in requiring direct partisan primary).
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C o u rts  c la im  t h a t  ‘[ t]h e  e v id e n c e  b e fo re  th e  D is t r i c t  
C o u r t” d is c lo s e d  a  ‘b le a r  a n d  p r e s e n t  d a n g e r ” t h a t  a  
p a r t jd  n o m in e e  m a y  b e  d e t e r m in e d  b y  a d h e r e n t s  o f  a n  
o p p o s in g  p a r t y .  A n te , a t  10. T h is  h y p e r b o le  i s  b a s e d  u p o n  
t h e  C o u r ts  l i b e r a l  v ie w  o f  i t s  a p p e l la t e  ro le , n o t  u p o n  th e  
r e c o r d  a n d  t h e  D i s t r i c t  C o u rts  f a c tu a l  f in d in g s .  F o l lo w in g  
a  b e n c h  t r i a l  a n d  t h e  r e c e ip t  o f  e x p e r t  w i tn e s s  r e p o r t s ,  th e  
D i s t r i c t  C o u r t  fo u n d  t h a t  ‘t h e r e  i s  l i t t l e  e v id e n c e  t h a t  
r a i d i n g  [b y  m e m b e r s  o f  a n  o p p o s in g  p a r ty ]  w ill b e  a  f a c to r  
u n d e r  t h e  b l a n k e t  p r im a r y .  O n  t h i s  p o in t  t h e r e  is  a lm o s t  
u n a n i m i t y  a m o n g  t h e  p o l i t ic a l  s c i e n t i s t s  w h o  w e ie  c a l le d  
a s  e x p e r t s  b y  t h e  p la in t i f f s  a n d  d e f e n d a n ts .” 169  F . 3 d , a t  
6 5 6 . W h ile  t h e  C o u r t  is  e n t i t l e d  to  t e s t  t h i s  f in d in g  b y  
m a k in g  a n  in d e p e n d e n t  e x a m in a t io n  o f  t h e  re c o rd , th e  
e v id e n c e  i t  c i t e s —  in c lu d in g  th e  r e s u l t s  o f  t h e  J u n e  1 9 9 8  
p r i m a r i e s ,  a n te , a t  1 0 -1 1 , w h ic h  s h o u ld  n o t  b e  c o n s id e re d  
b e c a u s e  th e y  a r e  n o t  i n  th e  r e c o r d —  d o e s  n o t  c o m e  c lo se  to  
d e m o n s t r a t i n g  t h a t  t h e  D is t r i c t  C o u rts  f a c tu a l  f in d in g  is  
c le a r ly  e r r o n e o u s .  B o se  C orp . v . C o n su m e rs  U n io n  o f  
U n ite d  S ta te s , L ie ., 4 6 6  U . S . 4 8 5 , 4 9 8 -5 0 1  (1 9 8 4 ).

A s  to  t h e  C o u r ts  c o n c e rn  t h a t  b e n e v o le n t  c ro s s o v e r  
v o t in g  im p in g e s  o n  p a r t y  a s s o c ia t io n a l  i n t e r e s t s ,  a n te , a t  11, t h e  D i s t r i c t  C o u r t  fo u n d  t h a t  e x p e r ie n c e  w i th  a  b l a n ­
k e t  p r i m a r y  in  W a s h in g to n  a n d  o th e r  e v id e n c e  ‘feu g- 
g e s t[e d ]  t h a t  t h e r e  w ill  b e  p a r t i c u l a r  e le c t io n s  in  w h ic h  
t h e r e  w il l  b e  a  s u b s t a n t i a l  a m o u n t  o f  c ro s s -o v e r  v o t in g  . . . 
a l t h o u g h  t h e  c ro s s -o v e r  v o te  w il l  r a r e ly  c h a n g e  th e  o u t ­
c o m e  o f  a n y  e le c t io n  a n d  in  th e  ty p ic a l  c o n te s t  w ill n o t  b e  
a t  s ig n i f ic a n t ly  h ig h e r  le v e ls  t h a n  i n  o p e n  p r i m a r y  s t a t e s . ” 
1 6 9  F . 3 d , a t  6 5 7 . I n  m y  v ie w , a n  e m p ir ic a l ly  d e b a ta b le  
a s s u m p t io n  a b o u t  th e  r e l a t i v e  n u m b e r  a n d  e ffe c t o f  l ik e ly  
c ro s s o v e r  v o t e r s  i n  a  b l a n k e t  p r im a r y ,  a s  o p p o s e d  to  a n  
o p e n  p r i m a r y  o r  a  n o m in a l ly  c lo se d  p r i m a r y  w i th  o n ly  a  
b r i e f  p r e - r e g i s t r a t i o n  r e q u i r e m e n t ,  is  to o  t h i n  a  r e e d  to  
s u p p o r t  a  c r e d ib le  F i r s t  A m e n d m e n t  d is t in c t io n .  S e e  
T a s h jia n , 4 7 9  U . S ., a t  2 1 9  ( r e je c t in g  S ta te d  i n t e r e s t  in
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k e e p in g  p r im a r y  c lo s e d  to  c u r t a i l  b e n e v o le n t  c ro s s o v e r  
v o t in g  b y  in d e p e n d e n ts  g iv e n  t h a t  i n d e p e n d e n t s  c o u ld  
e a s i ly  c ro s s  o v e r  e v e n  u n d e r  c lo se d  p r i m a r y  b y  s im p ly  
r e g i s t e r in g  a s  p a r t y  m e m b e r s ) .

O n  t h e  o th e r  s id e  o f  th e  b a la n c e ,  I  w o u ld  r a n k  a s  ‘feu b- 
s t a n t i a l ,  in d e e d  c o m p e ll in g ,’’j u s t  a s  t h e  D i s t r i c t  C o u r t  d id , 
C a lifo rn ia ^  i n t e r e s t  i n  f o s te r in g  d e m o c r a t ic  g o v e r n m e n t  
b y  ‘[ i n c r e a s i n g  t h e  r e p r e s e n t a t iv e n e s s  o f  e le c te d  o ff ic ia ls , 
g iv in g  v o te r s  g r e a t e r  c h o ice , a n d  i n c r e a s i n g  v o te r  t u r n o u t  
a n d  p a r t i c ip a t io n  in  [e le c to ra l  p ro c e s s e s ] .” 1 6 9  F . 3 d , a t  
6 6 2 ;9 cf. T im m o n s , 5 2 0  U . S ., a t  3 6 4  (‘[W ]e [do n o t]  r e q u i r e  
e la b o r a te ,  e m p ir ic a l  v e r i f ic a t io n  o f  t h e  w e ig h t in e s s  o f  t h e  
S ta te d  a s s e r t e d  ju s t i f i c a t io n s ’). T h e  C o u r t i  g lib  r e je c t io n  
o f  th e  S ta te d  i n t e r e s t  in  in c r e a s in g  v o te r  p a r t i c i p a t i o n ,  
a n te , a t  17, is  p a r t i c u l a r l y  r e g r e t t a b le .  I n  a n  e r a  o f  d r a ­
m a t ic a l ly  d e c l in in g  v o te r  p a r t i c ip a t io n ,  S t a t e s  s h o u ld  b e  
f r e e  to  e x p e r im e n t  w i th  r e f o rm s  d e s ig n e d  to  m a k e  t h e  
d e m o c ra t ic  p ro c e s s  m o re  r o b u s t  b y  in v o lv in g  t h e  e n t i r e  
e le c to r a t e  in  th e  p ro c e s s  o f  s e le c t in g  th o s e  w h o  w ill s e r v e  
a s  g o v e r n m e n t  o ff ic ia ls . O p e n in g  t h e  n o m in a t in g  p ro c e s s  
to  a l l  a n d  e n c o u r a g in g  v o te r s  to  p a r t i c i p a t e  in  a n y  e le c t io n  
t h a t  d r a w s  t h e i r  i n t e r e s t  is  o n e  o b v io u s  m e a n s  o f  a c h i e v ­
in g  th i s  g o a l. S e e  B r ie f  fo r  R e s p o n d e n t s  4 6  (n o t in g  t h a t  
s t u d y  p r e s e n te d  to  D i s t r i c t  C o u r t  s h o w e d  h ig h e r  v o te r  
t u r n o u t  le v e .s  in  b l a n k e t  p r i m a r y  s t a t e s  t h a n  in  o p e n  o r  
c lo s e d  p r im a r y  s t a te s ) ;  a n te , a t  1 (KENNEDY, J . ,  c o n c u r -

9ln his concurrence, J ustice KENNEDY argues that the State has no 
valid interest in changing party doctrine through an open primary, and 
suggests that the Stated assertion of this interest somehow irrevocably 
taints its blanket primary system. Ante, at 2. The Timmons balancing 
test relied upon by the Court, ante, at 14, however, does not support 
that analysis. Timmons and our myriad other constitutional cases that 
weigh burdens against state interests merely ask whether a state 
interest justifies the burden that the State is imposing on a constitu­
tional right; the fact that one of the asserted state interests may not be 
valid or compelling under the circumstances does not end the analysis.
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r in g ) . I  w o a id  a ls o  g iv e  s o m e  w e ig h t  to  th e  F i r s t  A m e n d ­
m e n t  a s s o c ia t io n a l  i n t e r e s t s  o f  n o n m e m b e r s  o f  a  p a r t y  
s e e k in g  to  p a r t i c i p a t e  in  t h e  p r im a r y  p r o c e s s ,10 to  t h e  
f u n d a m e n ta l  r i g h t  o f  s u c h  n o n m e m b e r s  to  c a s t  a  m e a n i n g ­
fu l  v o te  fo r  t h e  c a n d id a te  o f  t h e i r  c h o ice , B u r d ic k  v . T a ltu -  
s h i, 504 U . S. 428, 4 45  (1992) (KENNEDY, J . ,  d is s e n t in g ) , a n d  
to  t h e  p r e f e r e n c e  o f  a lm o s t  60%  o f C a l i fo rn ia  v o te r s —  
in c lu d in g  a  m a jo r i ty  o f  r e g i s t e r e d  D e m o c r a ts  a n d  R e p u b l i ­
c a n s —  fo r  a  b l a n k e t  p r im a r y .  169 F .3 d , a t  649; s e e  T a s h ­
jia n ,, 47 9  U . S ., a t  23 6  (SCALIA, J . ,  d is s e n t in g )  ( p r e f e r r in g  
in f o r m a t io n  o n  w h e th e r  m a jo r i ty  o f  r a n k - a n d - f i le  p a r t y  
m e m b e r s  s u p p o r t  a  p a r t i c u l a r  p ro p o s i t io n  t h a n  w h e th e r  
s t a t e  p a r t y  c o n v e n t io n  d o e s  so). I n  m y  v ie w , a  S t a t e  is  
u n q u e s t io n a b ly  e n t i t l e d  to  r e ly  o n  th i s  c o m b in a t io n  o f 
i n t e r e s t s  in  d e c id in g  w h o  m a y  v o te  in  a  p r i m a r y  e le c t io n  
c o n d u c te d  b y  t h e  S t a t e .  I t  is  in d e e d  s t r a n g e  to  f in d  t h a t  
th e  F i r s t  A m e n d m e n t  fo re c lo s e s  th i s  d e c is io n .

I I
T h e  E le c t io n s  C la u s e  o f  t h e  U n i te d  S t a t e s  C o n s t i tu t io n ,  

A r t .  I, §4 , cl. 1, p ro v id e s  t h a t  ‘[ t ]h e  T im e s , P la c e s  a n  d 
M a n n e r  o f  h o ld in g  E le c t io n s  fo r  S e n a to r s  a n d  R e p r e s e n t a ­
tiv e s ,  s h a l l  b e  p r e s c r ib e d  i n  e a c h  S ta t e  b y  t h e  L e g is la tu r e  
t h e r e o f ’ ( e m p h a s i s  a d d e d ) . T h is  b ro a d  c o n s t i t u t i o n a l  
g r a n t  o f  p o w e r  to  s t a t e  le g i s l a tu r e s  is  ‘ln a tc h e d  b y  s t a t e  
c o n tro l  o v e r  t h e  e le c t io n  p ro c e s s  fo r  s t a t e  o ff ic e s .” T a s h ­
j ia n ,  4 7 9  U . S ., a t  217 . F o r  t h e  r e a s o n s  g iv e n  in  P a r t  I, 
s u p r a , I  b e l ie v e  i t  w o u ld  b e  a  p r o p e r  e x e rc is e  o f  th e s e  
p o w e rs  a n d  w o u ld  n o t  v io la te  t h e  F i r s t  A m e n d m e n t  fo r  t h e

10See La Follette, 450 U.S., at 135-136 (Powell, J., dissenting); cf. 
Tashjian, 479 U. S., at 215-216, n. 6 (discussing cases such as Rosario v. 
Rockefeller, 410 U. S. 752 (1973), in which nonmembers’associational 
interests were overborne by state interests that coincided with party 
interests); Bellotti v. Conno/lv, 460 U. S., at 1062 (STEVENS, J., dissent­
ing) (discussing . bts of voters).
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C a li fo rn ia  L e g i s l a tu r e  to  a d o p t  a  b l a n k e t  p r i m a r y  s y s te m . 
T h is  p a r t i c u l a r  b l a n k e t  p r i m a r y  s y s te m , h o w e v e r ,  w a s  
a d o p te d  b y  p o p u la r  in i t i a t i v e .  A l th o u g h  th i s  d i s t i n c t io n  is  
n o t  r e l e v a n t  w i th  r e s p e c t  to  e le c t io n s  fo r  s t a t e  o ff ic e s , i t  
is  u n c l e a r  w h e th e r  a  s t a t e  e le c tio n  s y s te m  n o t  a d o p te d  
b y  t h e  le g i s l a tu r e  i s  c o n s t i t u t i o n a l  in s o f a r  a s  i t  a p p l ie s  
to  t h e  m a n n e r  o f  e le c t in g  U n i te d  S t a t e s  S e n a t o r s  a n d  
R e p r e s e n ta t iv e s .

T h e  C a li fo rn ia  C o n s t i tu t io n  e m p o w e r s  th e  v o te r s  o f  t h e  
S t a t e  to  p ro p o s e  s t a t u t e s  a n d  to  a d o p t  o r  r e j e c t  th e m . A r t .  2, §8. I f  a p p ro v e d  b y  a  m a jo r i ty  v o te , s u c h  ‘i n i t i a t i v e  
s t a t u t e s ” g e n e r a l ly  t a k e  e f fe c t im m e d ia te ly  a n d  m a y  n o t  
b e  a m e n d e d  o r  r e p e a le d  b y  t h e  C a l i f o r n ia  L e g i s l a tu r e  
u n le s s  th e  v o te r s  c o n s e n t .  A r t .  2 , § 10 . T h e  a m e n d m e n t s  
to  th e  C a l i fo rn ia  E le c t io n  C o d e  t h a t  c h a n g e d  t h e  s t a t e  
p r i m a r y  f ro m  a  c lo se d  s y s te m  to  th e  b l a n k e t  s y s te m  p r e s ­
e n t ly  a t  i s s u e  w e re  th e  r e s u l t  o f  t h e  v o te r s ’M a r c h  1 9 9 6  
a d o p t io n  o f  P ro p o s i t io n  1 9 8 , a n  i n i t i a t i v e  s t a t u t e .

T h e  t e x t  o f  th e  E le c t io n s  C la u s e  s u g g e s ts  t h a t  s u c h  a n  
in i t i a t i v e  s y s te m , i n  w h ic h  p o p u la r  c h o ic e s  r e g a r d in g  t h e  
m a n n e r  o f  s t a t e  e le c t io n s  a r e  u n r e v ie w a b le  b y  i n d e p e n d ­
e n t  le g is la t iv e  a c t io n , m a y  n o t  b e  a  v a l id  m e th o d  o f  e x e r ­
c is in g  t h e  p o w e r  t h a t  t h e  C la u s e  v e s t s  in  s t a t e  ‘L e g is l  a -  
tu r e j s ] .” I t  c o u ld  b e  a r g u e d  t h a t  t h i s  r e a s o n in g  d o e s  n o t  
a p p ly  in  C a l i fo rn ia ,  a s  t h e  C a l i fo rn ia  C o n s t i tu t io n  f u r t h e r  
p ro v id e s  t h a t  ‘[ t ]h e  le g is la t iv e  p o w e r  o f  t h i s  S t a t e  is  
v e s te d  i n  th e  C a l i fo rn ia  L e g i s la tu r e  . . ., b u t  t h e  p e o p le  
r e s e r v e  to  th e m s e lv e s  t h e  p o w e rs  o f  i n i t i a t i v e  a n d  r e f e r e n ­
d u m .” A r t .  4 , §1. T h e  v ic is s i tu d e s  o f  s t a t e  n o m e n c la tu r e ,  
h o w e v e r , do  n o t  n e c e s s a r i ly  c o n tro l  t h e  m e a n in g  o f  t h e  
F e d e r a l  C o n s t i tu t io n .  M o re o v e r , t h e  U n i te d  S t a t e s  H o u s e  
o f  R e p r e s e n ta t iv e s  h a s  d e t e r m in e d  i n  a n  a n a lo g o u s  c o n ­
te x t  t h a t  th e  E le c t io n s  C lau sed  sp e c if ic  r e f e r e n c e  to  ‘t h e  
L e g is la tu r e ” i s  n o t  so  b r o a d  a s  to  e n c o m p a s s  t h e  g e n e r a l
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‘le g is la t iv e  p o w e r  o f  t h e  S t a t e .” 11 U n d e r  t h a t  v ie w , C a l i ­
fo rn ia^  c la s s i f ic a t io n  o f  v o te r - a p p r o v e d  in i t i a t i v e s  a s  a n  
e x e rc is e  o f  le g is la t iv e  p o w e r  w o u ld  n o t  r e n d e r  s u c h  i n i t i a ­
t iv e s  th e  a c t  o f  t h e  C a l i fo rn ia  L e g is l a tu r e  w i th in  t h e  
m e a n in g  o f  t h e  E le c t io n s  C la u s e . A rg u a b ly , th e r e f o r e ,  
C a lifo rn ia ^  b l a n k e t  p r i m a r y  s y s te m  fo r  e le c t in g  U n i te d  
S t a t e s  S e n a t o r s  a n d  R e p r e s e n ta t iv e s  i s  in v a l id .  B e c a u s e  
t h e  p o in t  w a s  n e i t h e r  r a i s e d  b y  t h e  p a r t i e s  n o r  d is c u s s e d  
b y  th e  c o u r t s  b e lo w , I  r e s e r v e  ju d g m e n t  o n  i t .  I  b e lie v e , 
h o w e v e r , t h a t  t h e  im p o r t a n c e  o f  t h e  p o in t  m e r i t s  f u r t h e r  
a t t e n t i o n .

* * *

F o r  t h e  r e a s o n s  s t a t e d  in  P a r t  I  o f  t h i s  o p in io n , a s  w e ll 
a s  th o s e  s t a t e d  m o re  fu l ly  in  th e  D i s t r i c t  C o u rts  e x c e l le n t  
o p in io n , I  r e s p e c t f u l ly  d is s e n t .

11 Baldwin v. Trowbridge, 2 Bartlett Contested Election Cases, H. R. 
Misc. Doc. No. 152, 41st Cong., 2d Sess., 46, 47 (1866) (‘(Under the 
Elections Clause,] power is conferred upon the legislature. But what is 
meant by the legislature?’ Does it mean the legislative power of the 
State, which would include a convention authorized to prescribe fun­
damental law; or does it mean the legislature eo nomine, as known in 
the political history of the country? The [Cjommittee (of Elections for 
the U. S. House of Representatives] have adopted the latter construc­
tion’).
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Syllabus
NOTE: Where it is feasible, a syllabus (hcadnote) will he released, ob is 

being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader.
See United States'/. Detroit Timber <£• Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES

Syllabus

C A L IF O R N IA  D E M O C R A T IC  P A R T Y  ET AL. u. J O N E S , 
S E C R E T A R Y  O F  S T A T E  O F  C A L IF O R N IA , ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 99-401. Argued April 24, 2000— Decided June 26, 2000
One way that candidates for public office in California gain access to 

the general ballot is by winning a qualified political party? primary. 
In 1996, Proposition 198 changed the Stated partisan primary from a 
closed primary, in which only a political partjd members can vote on 
its nominees, to a blanket primary, in which each votei  ̂ballot lists 
every candidate regardless of party affiliation and allows the voter to 
choose freely among them. The candidate of each party who wins the 
most votes is that partj^ nominee for the general election. Each of 
petitioner political parties prohibits nonmembers from voting in the 
partjs primary. They filed suit against respondent state official, a 1- 
leging, inter alia, that the blanket primary violated their First 
Amendment rights of association. Respondent Californinns for an 
Open Primary intervened. The District Court held that the primary? 
burden on petitioners’associational rights was not severe and was 
justified by substantial state interests. The Ninth Circuit affirmed.

Held: California? blanket primary violates a political partj^ First 
Amendment right of association. Pp. 4-19.

(a) States play a major role in structuring and monitoring the pri­
mary election process, but the processes by which political parties 
select their nominees are not wholly public affairs that State= may 
regulate freely. To the contrary, States must act within limits im­
posed by the Constitution when regulating parties’internal proc­
esses. See, e.g., Eu v. San Francisco County Democratic Central 
Comm., 489 U. S. 214. Respondents misplace their reliance on Smith 
v. Allwright, 321 U. S. 649, and Terry v. Adams, 345 U. S. 461, which 
held not that party affairs are public affairs, free of First Amendment 
protections, see, e.g., Tashjianv. Republican Party o f Conn., 479 U. S.
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Syllabus
208, but only that, when a State prescribes an election process that 
gives a special role to political parties, the parties’discriminatory a c- 
tion becomes state action under the Fifteenth Amendment. This Na­
tion has a tradition of political associations in which citizens band to­
gether to promote candidates who espouse their political views. The 
First Amendment protects the freedom to join together to further 
common political beliefs, id., at 214-215, which presupposes the free­
dom to identify those who constitute the association, and to limit the 
association to those people, Democratic Party o f United States v. Wis­
consin ex rel La Follette, 450 U. S. 107, 122. In no area is the political 
association  ̂ right to exclude more important than in its candidate- 
selection process. That process often determines the party! positions 
on significant public policy issues, and it is the nominee who is the 
partj^ ambassador charged with winning the general electorate over 
to its views. The First Amendment reserves a special place, and ac­
cords a special protection, for that process, Eu, supra, at 224, because 
the moment of choosing the partjd nominee is the crucial juncture at 
which the appeal to common principles may be translated into con­
certed action, and hence to political power, Tashjian, supra, at 216. 
California  ̂ blanket primary violates these principles. Proposition 
198 forces petitioners to adulterate their c  ndidate-selection proc­
ess— a political partjd basic function— by opening it up to persons 
wholly unaffiliated with the party, who may have different views 
from the party. Such forced association has the likely outcome—in­
deed, it is Proposition 1985 intended outcome— of changing the par­
ties’message. Because there is no heavier burden on a political 
party! associational freedom, Proposition 198 is unconstitutional 
unless it is narrowly tailored to serve a compelling state interest. See 
Timmons v. Twin Cities Area New Party, 520 U. S. 351, 358. Pp. 4-14.

(b) None of respondents’seven proffered state interests— produc­
ing elected officials who better represent the electorate, expanding 
candidate debate beyond the scope of partisan concerns, ensuring 
that disenfranchised persons enjoy the right to an effective vote, 
promoting fairness, affording voters greater choice, increasing voter 
participation, and protecting privacy— is a compelling interest just 
fying Cnlifornini intrusion into the parties’associational rights. Pp. 
14-18.

169 F. 3d 646, reversed.
SCALIA, J., delivered the opinion of the Court, in which REHNQUIST, 

C. J„ and OC onnor, Kennedy, Souteh, Thomas, and Breyer, JJ., 
joined. Kennedy, J., filed a concurring opinion. Stevens, J., filed a 
dissenting opinion, in which GiNSBURC, J., joined as to Part I.
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Native Entities Within the State of Alaska Recognized by the U.S. 
Bureau of Indian Affairs
News release from the U.S. Department of the Interior

• 25 CFR Part 151, Department of Interior, Bureau of Indian Affairs, 
Acquisition of Title to Land in Trust
Memo to Assistant Secretary-Indian Affairs from the Solicitor 
Letter to Director Virden from Attorney General Bruce Botelho

• Public Law 280 (Criminal) § 1162 
Public Law 280 (Civil) § 1360

• The Governor's Administrative Order No. 186
• Draft of the Millennium Agreement

Other Material:

• State-Tribal Relations Team Web-site
• Letter to Governor from Sen. Stevens, Sen. Murkowski and 

Congressman Young Regarding Administrative Order
• Governor's Response to Letter from Alaska's Congressional Delegation
• Press Release from Governor
• Memo from Joe Williams to Tribal Leaders
• State-Tribal Relations Team
• Achieving Alaska Native Self-Governance, Executive Summary From Final 

Report, The Economics Resource Group, Inc.
• Urban Rural Unity Study, Commonwealth North
• Other available articles



INDIAN LAW BRIEFING

Joint Meeting of the House State Affairs and Judiciary Committees

February 12,2001 

Department of Law presentation by:

Attorney General Bruce Botelho 
Deputy Attorney General (Civil) Barbara Ritchie 

Deputy Attorney General (Criminal) Cynthia Cooper 
Chief Assistant Attorney General D. Rebecca Snow

INTRODUCTION

PART 1: FEDERAL INDIAN L A W  PRINCIPLES

I. The Federalization of Indian Affairs
•  U n ite d  S ta te s  C o n s titu tio n

•  A rt. I, sec . 8 , cl. 3: C o n g re ss  sh a ll h av e  th e  p o w e r  to  “ re g u la te
c o m m e rc e  w ith  fo re ig n  n a tio n s , a n d  a m o n g  th e  se v e ra l s ta te s  an d  w ith  
th e  In d ia n  tr ib e s .”

•  E a r ly  T ra d e  a n d  In te rc o u rse  A c ts
•  T re a tie s , s ta tu te s

II. Federal Law Underpinnings
•  E a r ly  U .S . S u p re m e  C o u rt c a se s
•  1948  c o d if ic a tio n  o f  In d ian  c o u n try

III. Vacillating Federal Indian Policy
•  18 8 7  G en era l A llo tm e n t A c t
•  1 9 3 4  In d ia n  R e o rg a n iz a tio n  A c t (IR A )
•  19 5 0 's  T e rm in a tio n  E ra ; P u b lic  L a w  28 0
•  M o d e rn  S e lf-D e te rm in a tio n  E ra

IV. The Federal-Tribal Relationship Today
•  P o lit ic a l, g o v e rn m e n t- to -g o v e rn m e n t re la tio n sh ip , Morton v. Mancari
•  T rib a l re c o g n itio n  e x c lu s iv e ly  fed e ra l fu n c tio n
•  B e n e f its  th a t f lo w  fro m  fed e ra l re c o g n itio n

V. Consequences of Tribal Status
•  T rib a l so v e re ig n  im m u n ity
•  T rib a l a u th o rity  o v e r  m e m b e rs  and  te r r ito ry
•  L im ite d  triba l a u th o r ity  o v e r  n o n -In d ia n s  a n d  n o n -m e m b e rs
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VI. R ights of T ribal M embers
* T rib a l m e m b e rs  a lso  c itiz e n s  o f  th e  U n ite d  S ta te s  and  S ta te s
•  T r ib e s  n o t su b je c t to  U n ite d  S ta te s  o r  S ta te  c o n s ti tu tio n s

T r ib e s  su b je c t to  In d ia n  C iv il R ig h ts  A c t (IC R A ) 
IC R A  re v ie w  lim ite d  to  h ab e as  c o rp u s

VII. Rights of Non-Indians With Respect to Tribes
•  IC R A  p ro te c tio n s  a p p ly  to  n o n -In d ia n s
•  N o  tr ib a l c rim in a l ju r is d ic t io n  o v e r  n o n -In d ia n s
•  A v a ila b ili ty  o f  fed e ra l q u e s tio n  ju r is d ic t io n  on  is su e  o f  trib a l ju r is d ic t io n
•  E x h a u s tio n  o f  trib a l c o u r t  re m e d ie s  re q u ire d

PART 2: A L A S K A  NATIVES AN D  INDIAN L A W

VIII. Federal Recognition of Alaska Tribes
•  P r e - 1993 u n c e rta in ty
•  D e p a r tm e n t o f  In te r io r 's  1993 L is t o f  F e d e ra lly  R e c o g n iz e d  T rib e s
•  1 9 9 4  F e d e ra lly  R e c o g n iz e d  In d ian  T rib e  L is t  A c t
•  1 9 9 4  T lin g it  a n d  H a id a  S ta tu s  C la r if ic a tio n  A c t
•  1995  fe d e ra l d is tr ic t  c o u rt d ec is io n

IX. The Venetie Litigation
•  B a c k g ro u n d
•  T rib a l s ta tu s  d e c is io n s  o f  d is tr ic t c o u r t
•  U .S . S u p re m e  C o u rt d e c is io n  th a t A N C S A  lan d s a re  n o t In d ia n  c o u n try
•  Ju r is d ic t io n a l  c o n se q u e n c e s
•  O th e r  c a te g o r ie s  o f  N a tiv e -o w n e d  la n d  n o t c o v e re d  by  Venetie
•  L a n d  in to  tru s t issue : Ja n u a ry  2001 In te r io r  m e m o ra n d u m ; fe d e ra l re g u la tio n s

Native Village of Barrow and Akihchak and Kenaitze Gaming Cases
•  N a tiv e  V illa g e  o f  B a rro w  case
•  R e la te d  K e n a itz e  and  A k iachak  c ase s
•  F e d e ra l p o s itio n ; S ta te ’s m o tio n  to  in te rv e n e
•  F e d e ra l c o u r t ’s a c tio n , Ja n u a ry  2001

XI. Alaska Supreme Court Decision in John v. Baker
•  B a c k g ro u n d
•  S ta te  p o s itio n  a s  amicus curiae a t c o u r t 's  re q u e s t
•  H o ld in g s

•  T rib a l s ta tu s
® In h e re n t tr ib a l ju r is d ic t io n  o v e r  in te rn a l re la tio n s  o f  m e m b e rs
•  C o n c u rre n t ju r is d ic t io n
•  C o m ity  d o c tr in e

•  D e n ia l o f  c e rtio ra ri b y  th e  U .S . S u p re m e  C o u rt

Page 2



•  D e c is io n  on  re m a n d  lo  s u p e r io r  c o u rt
•  T rib e  h ad  su b je c t m a tte r  ju r is d ic t io n  a n d  a p p e lla te  p ro c e ss  
» B a k e r  re c e iv e d  p ro p e r  n o tic e  b u t w a s  n o t  g iv e n  d u e  p ro c e ss
•  N o rth w a y  m o v e d  fo r  re c o n s id e ra tio n

XII. Reassumption of Exclusive I C WA  Jurisdiction by Barrow and Chevak
•  IC W A ’s p e titio n  p ro c e ss
•  S ta tu s  o f  S ta te  n e g o tia tio n s  w ith  B a rro w  a n d  C h e v a k

XIII. Contracts with Alaska Tribes: Waiver of Sovereign Immunity
•  C o n tra c ts  w ith  tr ib e s  m u s t c o n ta in  a  w a iv e r  o f  so v e re ig n  im m u n ity  to  b e  

e n fo rc e a b le  a g a in s t th e  tr ib e
•  W a iv e r  m u s t b e  c le a r, e x p re ss , a n d  u n e q u iv o c a l

XIV. Criminal Jurisdiction
•  B a se d  on  s ite  o f  c rim e ; S ta te  h as  g en e ra l ju r is d ic t io n
•  P u b lic  L aw  2 8 0  e x te n d e d  to  A la sk a  in 1958
•  T r ib e s  lack  c rim in a l ju r is d ic t io n  o v e r  n o n -In d ia n s
•  John v. Baker d id  n o t d e c id e  w h e th e r  tr ib e s  w ith o u t  In d ia n  c o u n try  h a v e  

c r im in a l ju r is d ic t io n

XV. Custodial Interference
•  R e q u ire m e n ts  to  p ro se c u te  fo r  c u s to d ia l in te rfe re n c e

XVI. Domestic Violence Protective Orders (DVPOs) and V A W A
•  V A W A  m a n d a te s  s ta te s  a n d  tr ib e s  to  a c c o rd  fu ll  fa ith  and  c re d it to  o rd e rs  

is su e d  b y  fo re ig n  c o u rts
•  W h e th e r  A la s k a  tr ib e s  h a v e  ju r is d ic t io n  is u n re s o lv e d
•  H o w  th e  C o u rt S y s te m  is h a n d lin g  fo re ig n  o rd e rs
•  H o w  p e a c e  o ff ic e rs  a re  h a n d lin g  fo re ig n  o rd e rs

PART 3: C U R R E N T  STATE-TRIBAL DISCUSSIONS

XVII. State-Tribal Relations Team (STRT)
•  In fo rm a tio n  o n  th e  w eb : h ttp : //w w w .g o v .s ta te .a k .u s /S T R T /in d e x .h tm l
•  A d m in is tra tiv e  O rd e r  N o . 186
•  D ra ft  S ta te -T rib a l M ille n n iu m  A g re e m e n t
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Indian Civil Rights Act

§ 1302. C o n stitu tio n a l rig h ts  
No Indian tribe in exercising powers of self-government shall—

(1) make or enforce any law prohibiting the free exercise of religion, o r abridging 
the freedom of speech, or of the press, o r th e  righ t of the people peaceably to 
assemble and to petition for a red ress of grievances;

(2 ) violate the rig h t of the people to be secure in the ir persons, houses, papers, 
and effects against unreasonable search and seizures, nor issue w arrants, bu t upon 
probable cause, supported by oath or affirmation, and particularly describing the 
place to be searched and the person o r thing to be seized;

(3) subject any person for the sam e offense to be twice pu t in jeopardy;
(•1) compel any person in any criminal case to  be a witness against himself;
(5) take any private property  for a public use without ju s t compensation;
(6 ) deny to any person in a criminal proceeding the right to a speedy and public 

trial, to be informed of the nature and cause of the accusation, to be confronted with 
the witnesses against him, to have compulsory process for obtaining witnesses in his 
favor, and a t his own expense to have the assistance of counsel for his defense;

(7) require excessive bail, impose excessive fines, inflict cruel and unusual 
punishments, and in no event impose for conviction of any one offense any penalty 
or punishm ent g rea te r than im prisonm ent for a term  of one year and a fine of 
§5,000, o r both;

(8 ) deny to any person within its jurisdiction the equal protection of its laws or 
deprive any person of liberty or p roperty  without due process of law;

(9) pass any bill of attainder o r ex post facto law; or
( 10 ) deny to any person accused of an offense punishable by imprisonm ent the 

right, upon request, to a trial by ju ry  of not less than six persons.
(As amended Ptib.L. 99-570, Title IV. § 4217, Oct. 27,1930,100 Stat. 3207-146.)

HISTORICAL AND STATUTORY NOTES 
19S6 Amendment was "To enhance the ability of tribal govern-

Par. (7). Pub.L. 99-570, § 4217, substituted merits to prevent and penalize the traffic of
"for a term of one year and a fine of ?5,000” for illegal narcotics in Indian reservations".
“for a term of six months or a fine of $500". «-
Enhancement of Ability or Tribal Govern- Legislative History

menls to Prevent Traffic of Illegal Narcot- por legislative history and purpose of Pub.L.
'cs 99-570 see 19SG U.S. Code (,'ong. and Adtn.
Section 4217 of Puh.L. 99-570 provided in News, p. 53‘J3.

pail that amendment of par. (7) of this section
Federal Forms

11 Federal Procedural Forms L Ed, Indians 
and Indian Affairs § 41:135.

WEST'S FEDERAL PRACTICE MANUAL
Reverse discrimination, see West's Federal 

Administrative Practice § 15S73.
LAW ItE\ .EW AND JOURNAL COMMENTARIES

Bothersome need fur asymmetry in any fedcr- Memory and misrepresentation: Represent-
ally dicta d rule of recognition for the enforce- ing Crazy Horse. Nell Jessup Newton, 27
ment of money judgments across Indian rescr- Conn.L.Rev. 1003 (1995).
vation boundaries. Robert Laurence, 27 Conn. Quest f01. „ principled theory of tribal sover-
L.Rev. 979(1995). eignty: Fueling the fires of tribal/state conflict.

EPA and Indian Reservations: Justice Ste- N. Bruce Duthu, 21 Vt.L.Rev. 47 (199G).
vons' Factual Approach. Peter W. Sly, 20 Sentencing and cultural differences: Banish-
Envtl.L.Rep. 10429 (1990). ment of the American Indian robbers. Note, 20

Fighting over Indian children: The uses and J- Marshall L.Rev. 239 (1995).
abuses of jurisdictional ambiguity. Barbara Supreme Court removal of Tribal Court juris-
Ann Atwood, 36 UCLA L.Rev. 1051 (1939). diction over crimes by and against Reservation

Geographically-based and membership-based Indians. (1934—19S5) 20 New Eng.L.Rev. 247.
views of Indian tribnl sovereignty: The Su- The status of Indian tribes in American law
preme Court's changing vision. Allison v. Dus- toduy. Honorable William C. Canby, Jr., 62
sias, 65 U.Pitt.L.Rev. 1 (1993). Wash.L.Rev. 1 (19S7).
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S t a t e - T r i b a l  ; R e ;l a t i o n s

A Short History of the Federal Recognition of Tribes in Alaska and 
the Evolution of the State's Position

Prepared by Alaska Department of Law, 2000

Federally recognized tribes are independent political entities with inherent powers of self-government 
subject to the plenary power of Congress. The power to recognize tribes and to regulate the scope of 
their powers is exclusively federal.

Until recently there was great uncertainty about the status of Alaska Tribes. When Governor Knowles 
assumed office the Alaska Supreme Court had only accepted the federally recognized status of 
Metlakatla through its 1977 decision in Atkinson v. Haldane. The Atkinson decision adopted the U.S. 
Supreme Court's rule that once the political branches of the federal government have recognized a 
tribe, both federal and state courts must do the same. This rule has been in place since 1865 and 
reflects the U.S. Constitution's commitment of Indian affairs to the federal government through the 
"Indian Commerce Clause," U.S. CONST art. I, § 8, cl. 3.

While it has long been clear that tribal status determinations are within the sole authority of the federal 
government, the federal government was not clear with respect to Alaska Tribes until the mid-Nineties.
It was not until 1978 that the Interior Department developed regulations governing the tribal recognition 
process. In 1979, when Interior published its first list of tribes, no Alaska Tribes were included. 
Throughout the eighties, Interior's lists treated Alaska Native entities in a confusing and conflicting 
manner. The 1988 list, for example, included ANCSA corporations that clearly were not tribes. Iri early 
1993, Imcrior Solicitor Sansonetti issued a comprehensive legal opinion that specifically declined to 
identify which Alaska entities qualified as tribes. Against this backdrop, and in the absence of 
unequivocal recognition by the federal government, the State was unwilling to accept assertions of tribal 
status.

Then, in October of 1993, the Interior Department issued a new tribal entities list. The list's preamble set 
out the confusing history of prior efforts to list Alaska Tribes and claimed that the new list was intended 
to "eliminate any doubt" that the Native communities listed enjoy the "same status as tribes in the 
contiguous 48 states." This executive branch recognition of Alaska Tribes was the first in a series of 
clarifying federal actions.

The next clarif'"'->g action was the enactment, with the support of the Alaska delegation, of the Federally 
Recognized Ir -ian Tribe List Act of 1994. Through the Act, Congress confirmed the Interior 
Department's 1993 list, restored the Central Council of Tlingit and Haida Tribes to it, and specifically 
acknowledged the "government-to-government relationship between the United States and other 
federally recognized Alaska Native tribes."
Finally, in 1995, on the strength of Interior's 1993 and 1995 lists and Congress' 1994 List Act, federal 
district court Judge Russel Holland recognized the tribal status of the Native Village of Fort Yukon. It 
was clear that Judge Holland's decision was equally applicable to all Alaska Tribes appearing on the 
Secretary's list.

At this point, Governor Knowles concluded that it was no longer appropriate to contest the status of 
Alaska's federally recognized Tribes. All three branches of the federal government had spoken on this 
uniquely federal law question. At the Governor's direction, the Department of Law did not appeal Judge 
Holland's tribal status ruling. The Knowles administration has since respected and supported the federal 
recognition of Alaska Tribes.
Though Governor Knowles was sharply criticized for accepting the tribal status of Fort Yukon, that 
position was by then firmly grounded in the law. Just as ANCSA reflected Congress' intent that ANCSA 
lands would not constitute Indian country as finally determined by the United States Supreme Court in 
the Venetie case, so the List Act confirmed Congress' intent that Interior's list would be conclusive of 
tribal status.

After Venetie, the Knowles administration supported the authority of tribal courts to adjudicate the 
custody of member children in the landmark John v. Baker case. The Alaska Supreme Court agreed 
with the State's arguments and, in so doing, also settled state law on the question of tribal status. The
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court, including the two dissenting justices, held that it was obliged to defer to the federal government's 
recognition of Alaska tribes.

Even before the John v. Baker decision came down in September of 1999, the State filed another brief 
in the Alaska Supreme Court supporting the federal recognition of Alaska Tribes. Through its friend of 
the court brief the State urged reversal of the lower court's refusal to recognize the tribal status of the 
Native Village of Mekoryuk and, by extension, all Tribes on Interior's list. Though the legal debate over 
the status of Alaska tribes should be over, legal challenges persist. In addition to the Mekoryuk case, 
one of the parties to John v. Baker has sought review of the Alaska Supreme Court's decision in the 
U.S. Supreme Court. The State supported the respondent's opposition to that effort through another 
friend of the court brief.

In the meantime, Governor Knowles is implementing the Rural Governance Commission's 
recommendation that the State formally acknowledge the federally recognized status of Alaska tribes. 
On January 7, 2000, the Governor appointed a cabinet level negotiating team to undertake 
government-to-government negotiations with representatives of Alaska's federally recognized tribes. 
The Governor has said that he hopes the negotiations will forge "an enduring and positive relationship 
between the state and the tribes."

Back in Stale-Tribal Relations Team
WWW .G O V .S T A T E .A K . US

I Webmaster I

http://www.gov.siate.ak.us/STRT/history.himl
http://WWW.GOV.STATE.AK


Alaska Entities http://www.doi.gov/bia/tribes/telstOOa.html

4310-02

DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 

INDIAN ENTITIES RECOGNIZED AND ELIGIBLE TO RECEIVE SERVICES 
FROM THE UNITED STATES BUREAU OF INDIAN AFFAIRS

AGENCY: Bureau of Indian Affairs.
ACTION: N o tic e .

S U M M A R Y : N o tic e  is h e re b y  g iv e n  o f  th e  c u rre n t l is t  o f  trib a l e n titie s  rec o g n iz e d  a n d  e lig ib le  fo r 
fu n d in g  and  s e n d e e s  fro m  th e  B u re a u  o f  In d ia n  A ffa irs  by  v ir tu e  o f  th e ir  s ta tu s  a s  In d ia n  trib es . T h is  
n o tic e  is p u b lish e d  p u rs u a n t to  S e c tio n  104 o f  th e  A c t o f  N o v e m b e r  2 ,1 9 9 4  (P u b . L. 1 0 3 -4 5 4 ; 108 S tat. 
4 7 9 1 ,4 7 9 2 ) .

FO R  FURTHER INFORMATION CONTACT: D a isy  W e st, B u re a u  o f  In d ian  A ffa irs , D iv is io n  o f  
T rib a l G o v e rn m e n t S e rv ic e s , M S -4 6 3 1 -M IB , 1849 C  S tree t, N W , W a sh in g to n , D .C . 2 0 2 4 0 . T e le p h o n e  
n u m b e r: (2 0 2 ) 2 0 8 -2 4 7 5 .

SUPPLEMENTARY INFORMATION: T h is  n o tic e  is p u b lish e d  in  e x e rc ise  o f  a u th o rity  d e le g a te d  to 
th e  A ss is ta n t S e c re ta ry  - In d ia n  A ffa irs  u n d e r 25  U .S .C . 2 a n d  9 a n d  2 0 9  D M  8.

P u b lish e d  b e lo w  a re  l is ts  o f  fed e ra lly  a c k n o w led g ed  tr ib e s  in  the  c o n tig u o u s  48 s ta te s  a n d  in A la sk a .
T h e  lis t is u p d a te d  fro m  th e  la s t su c h  lis t  p u b lish e d  in  O c to b e r  2 3 , 1997 (62  F R  5 5 2 7 0 ), to  in c lu d e  n a m e  
c h a n g es  o r c o rre c tio n s . T h e re  h a v e  b ee n  no  n e w  trib a l e n titie s  a d d e d  to  th e  list. T h e  lis te d  e n titie s  a re  
a c k n o w le d g e d  to  h a v e  the  im m u n itie s  an d  p riv ile g e s  a v a ila b le  to o th e r  fed e ra lly  a c k n o w le d g e d  In d ia n  
tr ib e s  by  v ir tu e  o f  th e ir  g o v e m m e n t- to -g o v e rn m e n t re la tio n sh ip  w ith  th e  U n ited  S ta te s  a s  w e ll as th e  
re sp o n s ib ili t ie s , p o w e rs , l im ita tio n s  a n d  o b lig a tio n s  o f  su c h  tr ib e s . W e h a v e  c o n tin u e d  th e  p ra c tic e  o f  
l is tin g  the  A la s k a  N a tiv e  e n titie s  se p a ra te ly  so le ly  fo r  the  p u rp o se  o f  fa c ilita tin g  id e n tif ic a tio n  o f  th e m  
a n d  re fe ren c e  to  th e m  g iv e n  the  la rg e  n u m b e r  o f  c o m p le x  N a tiv e  n am es .
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•  V illag e  o f  A fo g n a k
• N a tiv e  V illa g e  o f  A k h io k
• A k ia c h a k  N a tiv e  C o m m u n ity
• A k iak  N a tiv e  C o m m u n ity
• N a tiv e  V illa g e  o f  A k u ta n
• V illag e  o f  A la k a n u k
•  A la tn a  V illa g e
• N a tiv e  V illa g e  o f  A le k n a g ik
• A lg aa c iq  N a tiv e  V illa g e  (S t. M a ry 's )
• A lla k a k e t V illa g e
• N a tiv e  V illa g e  o f  A m b le r
• V illag e  o f  A n a k tu v u k  P ass
• Y u p iit o f  A n d re a fsk i
•  A n g o o n  C o m m u n ity  A sso c ia tio n
• V illag e  o f  A n ia k
• A n v ik  V illa g e
• A rc tic  V illa g e  (S e e  N a tiv e  V illa g e  o f  V e n e tie  T rib a l G o v e rn m e n t)
• N a tiv e  V illa g e  o f  A tk a
• A sa 'c a rs a rm iu t T r ib e  (fo rm e rly  N a tiv e  V illa g e  o f  M o u n ta in  V illa g e )
• A tq a su k  V illa g e  (A tk a so o k )
• V illag e  o f  A tm a u tlu a k

fback to  T A B L E  O F  C O N T E N T S !

B
• N a tiv e  V illa g e  o f  B a rro w  In u p ia t T ra d itio n a l G o v e rn m e n t (fo rm e rly  N a tiv e  V illa g e  o f  B a rro w )
• B ea v e r V illa g e
• N a tiv e  V illa g e  o f  B e lk o fsk i
• V illag e  o f  B ill M o o re 's  S lo u g h
• B irch  C re e k  T r ib e  ( fo rm e rly  lis te d  as B irc h  C ree k  V illag e )
• N a tiv e  V illa g e  o f  B re v ig  M iss io n
• N a tiv e  V illa g e  o f  B u c k la n d

rback  to  T A B L E  O F  C O N T E N T S '!

C
N a tiv e  V illa g e  o f  C an tw e ll
N a tiv e  V illa g e  o f  C h a n e g a  (a k a  C h e n e g a )
C h a lk y its ik  V illa g e
V illag e  o f  C h e fo m a k
C h ev a k  N a tiv e  V illa g e
C h ic k a lo o n  N a tiv e  V illa g e
N a tiv e  V illa g e  o f  C h ig n ik
N a tiv e  V illa g e  o f  C h ig n ik  L a g o o n
C h ig n ik  L a k e  V illa g e
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C h ilk a t In d ia n  V illa g e  (K lu k w an )
C h ilk o o t In d ia n  A sso c ia tio n  (H a in es)
C h in ik  E s k im o  C o m m u n ity  (G o lo v in )
N a tiv e  V illa g e  o f  C h is to c h in a  
N a tiv e  V illa g e  o f  C h itin a
N a tiv e  V illa g e  o f  C h u a th b a lu k  (R u ss ia n  M iss io n , K u sk o k w im )
C h u lo o n a w ic k  N a tiv e  V illag e
C irc le  N a tiv e  C o m m u n ity
V illag e  o f  C la rk 's  P o in t
N a tiv e  V illa g e  o f  C o u n c il
C ra ig  C o m m u n ity  A sso c ia tio n
V illa g e  o f  C ro o k e d  C reek
C u ry u n g  T r ib a l  C o u n c il ( fo rm e rly  N a tiv e  V illa g e  o f  D illin g h a m )

fhack  to  T A B L E  O F  C O N T E N T S !

D
N a tiv e  V illa g e  o f  D e erin g  
N a tiv e  V illa g e  o f  D io m e d e  (ak a  Ina lik ) 
V illag e  o f  D o t  L a k e  
D o u g la s  In d ia n  A sso c ia tio n

fback  to  T A B L E  O F  C O N T E N T S !

E
N a tiv e  V illa g e  o f  E ag le  
N a tiv e  V illa g e  o f  E ek  
E g e g ik  V illa g e  
E k lu tn a  N a tiv e  V illa g e  
N a tiv e  V illa g e  o f  E k u k  
E k w o k  V illa g e  
N a tiv e  V illa g e  o f  E lim  
E m m o n a k  V illa g e
E v a n sv ille  V illa g e  (ak a  B e ttie s  F ie ld ) 
N a tiv e  V illa g e  o f  E y ak  (C o rd o v a )

fback  to  T A B L E  O F  C O N T E N T S ] 

F
• N a tiv e  V illa g e  o f  F a lse  P ass
•  N a tiv e  V illa g e  o f  F o rt Y u k o n

^  fback  to  T A B L E  O F  C O N T E N T S !

G
•  N a tiv e  V illa g e  o f  G a k o n a
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• G a le n a  V illa g e  (a k a  L o u d e n  V illag e )
•  N a tiv e  V illa g e  o f  G a m b e ll
•  N a tiv e  V illa g e  o f  G e o rg e to w n
• N a tiv e  V illa g e  o f  G o o d n e w s B ay
• O rg an ize d  V illa g e  o f  G ra y lin g  (ak a  H o lik a c h u k )
• G u lk a n a  V illa g e

Iback  to  T A B L E  O F  C O N T E N T S l 

H
• N a tiv e  V illa g e  o f  H a m ilto n
• H ea ly  L ak e  V illa g e
• H o ly  C ro ss  V illa g e
• H o o n a h  In d ia n  A ss o c ia t io n
• N a tiv e  V illa g e  o f  H o o p e r  B ay
• H u g h e s  V illa g e
• H u slia  V illa g e
• H y d a b u rg  C o o p e ra tiv e  A sso c ia tio n

Iback  to  T A B L E  O F  C O N T E N T S l 

I
Ig iu g ig  V illa g e  
V illag e  o f  I lia m n a
In u p ia t C o m m u n ity  o f  th e  A rc tic  S lo p e
Iq u rm u it T ra d it io n a l  C o u n c il (fo rm e rly  N a tiv e  V illa g e  o f  R u ss ia n  M iss io n ) 
Iv a n o ff  B ay  V illa g e

Iback  to  T A B L E  O F  C O N T E N T S l 

K
K ag u yak  V illa g e  
O rg an ize d  V illa g e  o f  K a k e  
K a k to v ik  V illa g e  (a k a  B a r te r  Is lan d ) 
V illa g e  o f  K a ls k a g  
V illag e  o f  K a lta g  
N a tiv e  V illa g e  o f  K a n a ta k  
N a tiv e  V i .g e o f K a r l u k  
O rg a n iz e d  V illa g e  o f  K a saa n  
N a tiv e  V illa g e  o f  K a s ig lu k  
K e n a itz e  In d ia n  T rib e  
K e tc h ik a n  In d ia n  C o rp o ra tio n  
N a tiv e  V illa g e  o f  K ia n a  
A g d a ag u x  T r ib e  o f  K in g  C o v e  
K in g  Is la n d  N a tiv e  C o m m u n ity  
N a tiv e  V illa g e  o f  K ip n u k  
N a tiv e  V illa g e  o f  K iv a lin a
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K la w o c k  C o o p e ra tiv e  A sso c ia tio n
N a tiv e  V illa g e  o f  K lu ti K a ah  (a k a  C o p p e r  C en te r)
K n ik  T r ib e
N a tiv e  V illa g e  o f  K o b u k  
K o k h a n o k  V illa g e
N e w  K o lig a n e k  V illa g e  C o u n c il (fo rm e rly  K o lig a n e k  V illa g e )
N a tiv e  V illa g e  o f  K o n g ig a n a k
V illa g e  o f  K o tlik
N a tiv e  V illa g e  o f  K o tz e b u e
N a tiv e  V illa g e  o f  K o y u k
K o y u k u k  N a tiv e  V illag e
O rg a n iz e d  V illa g e  o f  K w e th lu k
N a tiv e  V illa g e  o f  K w ig ill in g o k
N a tiv e  V illa g e  o f  K w in h a g a k  (a k a  Q u in h a g a k )
N a tiv e  V illa g e  o f  L a rse n  B ay  
L e v e lo c k  V illa g e
L esn o i V illa g e  (a k a  W o o d y  Is lan d )
L im e  V illa g e
V illa g e  o f  L o w e r  K a lsk a g

Iback  to  T A B L E  O F  C O N T E N T S l

L
• N a tiv e  V illa g e  o f  L a rse n  B ay  
« L e v e lo ck  V illa g e
• L esn o i V illa g e  (ak a  W o o d y  Is lan d )
• L im e  V illa g e
• V illa g e  o f  L o w e r  K a lsk a g

[back  to  T A B L E  O F  C O N T E N T S l 

M
M a n le y  H o t S p rin g s  V illa g e  
M a n o k o ta k  V illa g e
N a tiv e  V illa g e  o f  M a rsh a ll (a k a  F o rtu n a  L ed g e)
N a tiv e  V illa g e  o f  M ary 's  Ig lo o  
M c G ra th  N a tiv e  V illag e  
N a tiv e  V illa g e  o f  M e k o ry u k
M e n ta s ta  T ra d itio n a l C o u n c il (fo rm e rly  M e n ta s ta  L ak e  V illa g e )  
M e tla k a tla  In d ia n  C o m m u n ity , A n n e tte  Is lan d  R ese rv e  
N a tiv e  V illa g e  o f  M in to

fback  to  T A B L E  O F  C O N T E N T S l 

N
N a k n e k  N a tiv e  V illa g e
N a tiv e  V illa g e  o f  N a n w a le k  (a k a  E n g lish  B ay)
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N a tiv e  V illa g e  o f  N a p a im u te  
N a tiv e  V illa g e  o f  N a p a k ia k  
N a tiv e  V illa g e  o f  N a p a sk ia k  
N a tiv e  V illa g e  o f  N e lso n  L a g o o n  
N e n a n a  N a tiv e  A sso c ia tio n  
N e w  S tu y a h o k  V illag e  
N e w h a le n  V illa g e  
N e w to k  V illa g e  
N a tiv e  V illa g e  o f  N ig h tm u te  
N ik o la i V illa g e  
N a tiv e  V illa g e  o f  N ik o lsk i 
N in ilc h ik  V illa g e  
N a tiv e  V illa g e  o f  N o a ta k  
N o m e  E s k im o  C o m m u n ity  
N o n d a lto n  V illag e  
N o o rv ik  N a tiv e  C o m m u n ity  
N o rth w a y  V illa g e
N a tiv e  V illa g e  o f  N u iq su t (ak a  N o o ik su t)
N u la to  V illa g e
N u n a k a u y a rm iu t T rib e  (fo rm e rly  N a tiv e  V illag e  o f  T o k s o o k  B ay) 
N a tiv e  V illa g e  o f  N u n a p itc h u k

[back  to  T A B L E  O F  C O N T E N T S l 

0
V illag e  o f  O h o g a m iu t
V illag e  o f  O ld  H a rb o r
O ru tsa ra rm u il N a tiv e  V illa g e  (ak a  B e th e l)
O sc a rv ille  T ra d itio n a l V illag e
N a tiv e  V illa g e  o f  O u z in k ie

Iback  to  T /  B L E  O F  C O N T E N T S l 

P
N a tiv e  V i 'la g e  o f  P a im iu t 
P a u lo f f  H a rb o r  V illag e  
P ed ro  B ay  V illa g e  
N a tiv e  V illa g e  o f  P e rry v ille  
P e te rsb u rg  In d ia n  A sso c ia tio n  
N a tiv e  V illa g e  o f  P ilo t P o in t 
P ilo t S ta tio n  T ra d itio n a l V illa g e  
N a tiv e  V illa g e  o f  P itk a 's  P o in t 
P la tin u m  T ra d itio n a l V illag e  
N a tiv e  V illa g e  o f  P o in t H o p e  
a tiv e  V illa g e  o f  P o in t Lay 
N a tiv e  V illa g e  o f  P o r t  G rah am  
N a tiv e  V illa g e  o f  P o rt I le id en  
N a tiv e  V illa g e  o f  P o r t L io n s
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P o rtag e  C re e k  V illa g e  (ak a  O h g se n a k a le )
P r ib i lo f  I s la n d s  A le u t C o m m u n itie s  o f  S t. P au l &  S t. G e o rg e  Is lan d s

Iback  to  T A B L E  O F  C O N T E N T S l

Q
Q ag an  T o y a g u n g in  T rib e  o f  S a n d  P o in t V illa g e

Iback  to  T A B L E  O F  C O N T E N T S l 

R
R a m p a rt V illa g e  
V illag e  o f  R e d  D e v il 
N a tiv e  V illa g e  o f  R u b y

fback  to  T A B L E  O F  C O N T E N T S l

V illag e  o f  S a la m a to f f  
O rg an ize d  V illa g e  o f  S a x m a n  
N a tiv e  V illa g e  o f  S a v o o n g a
S ain t G e o rg e  Is la n d (S e e  P r ib ilo f  Is la n d s  A le u t C o m m u n itie s  o f  St. P au l &  St. G e o rg e  Is lan d s) 
N a tiv e  V illa g e  o f  S a in t M ich ae l
S a in t P au l Is la n d  (S e e  P r ib ilo f  Is la n d s  A le u t  C o m m u n itie s  o f  St. P au l &  St. G e o rg e  Is lan d s)
N a tiv e  V illa g e  o f  S c a m m o n  B ay
N a tiv e  V illa g e  o f  Selavvik
S e ld o v ia  V illa g e  T rib e
S h a g e lu k  N a tiv e  V illag e
N a tiv e  V illa g e  o f  S h a k to o lik
N a tiv e  V illa g e  o f  S h e ld o n 's  P o in t
N a tiv e  V illa g e  o f  S h is h m a re f
N a tiv e  V illa g e  o f  S h u n g n a k
S itka  T rib e  o f  A la s k a
S k ag w ay  V illa g e
V illag e  o f  S le e tm u te
V illag e  o f  S o lo m o n
S ou th  N a k n e k  V illa g e
S teb b in s  C o m m u n ity  A sso c ia tio n
N a tiv e  V illa g e  o f  S tev e n s
V illag e  o f  S to n y  R iv e r

Iback  to  T A B L E  O F  C O N T E N T S l 

T
T a k o tn a  V illa g e
N a tiv e  V illa g e  o f  T a n a c ro ss
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•  N a tiv e  V illa g e  o f  T a n a n a
• N a tiv e  V illa g e  o f  T a tit le k
•  N a tiv e  V illa g e  o f  T a z lin a
•  T e lid a  V illag e
• N a tiv e  V illa g e  o f  T e lle r
•  N a tiv e  V illa g e  o f  T e tlin
• C en tra l C o u n c il o f  th e  T lin g it  &  H a id a  In d ia n  T rib es
• T ra d itio n a l V illa g e  o f  T o g ia k
•  T u lu k sa k  N a tiv e  C o m m u n ity
• N a tiv e  V illa g e  o f  T u n tu tu lia k
• N a tiv e  V illa g e  o f  T u n u n a k
•  T w in  H ills  V illa g e
•  N a tiv e  V illa g e  o f  T y o n e k

fback  to  T A B L E  O F  C O N T E N T S l 

U
U g a sh ik  V illa g e  
U m k u m iu te  N a tiv e  V illa g e  
N a tiv e  V illa g e  o f  U n a la k le e t 
Q a w a lan g in  T r ib e  o f  U n a la sk a  
N a tiv e  V illa g e  o f  U n g a

fback  to  T A B L E  O F  C O N T E N T S l

V
•  V illag e  o f  V e n e tie  (S e e  N a tiv e  V illa g e  o f  V e n e tie  T rib a l G o v e rn m e n t)
•  N a tiv e  V illa g e  o f  V e n e tie  T rib a l G o v e rn m e n t (A rc tic  V illa g e  a n d  V illa g e  o f  V e n e tie )

[back  to  T A B L E  O F  C O N T E N T S l 

W
• V illag e  o f  W a in w rig h t
•  N a tiv e  V illa g e  o f  W a le s
• N a tiv e  V illa g e  o f  W h ite  M o u n ta in
• W ran g ell C o o p e ra tiv e  A sso c ia tio n

fback  to  T A B L E  O F  C O N T E N T S  I 

Y
Y a k u ta t T lin g it  T r ib e

Iback  to  T A B L E  O F  C O N T E N T S l 

M arch  3. 2 0 0 0  CS u n d ) K e v in  G o v e r
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T H E  I N T E R I O R

Bureau of Indian Affairs
CONTACT: Marilyn Heiman 
907-271-5485 
Nedra Darling 
202-208-3710

Assistant Secretary Gover Reaffirms Federal Trust Relationship 
for the King Salmon Tribe and Shoonaq’ Tribe of Kodiak in 

Alaska and the Lower Lake Rancheria in California

Action Corrects Oversight to Federally Recognized Tribes List

A ss is ta n t S e cre ta ry  -  In d ia n  A ffa irs K e v in  G o v e r h as  rea ffirm ed  th e  federa l tru s t re la tio n sh ip  
b e tw e en  th e  U n ite d  S ta te s  and  th e  K in g  S a lm o n  T rib e  a n d  th e  S h o o n a q ’ T rib e  in  A lask a  and 
th e  L o w e r L a k e  R an c h e ria  in  C a lifo rn ia  a fte r f in d in g  tha t th e i r  g o v e m m e n t- to -g o v e m m e n t 
re la tio n sh ip  w ith  th e  U .S . h as  n e v e r  b e e n  sev ered . “ T h e  K in g  S a lm on  T rib e , th e  S h o o n a q ’ 
T rib e  o f  K o d ia k , and  th e  L o w e r  L a k e  R an c h eria  have  b e e n  o ff ic ia lly  o v e rlo o k ed  fo r m any  
y ea rs  by  the  B u rea u  o f  In d ian  A ffa irs  e v e n  th o u g h  th e ir  g o v e m m e n t- to -g o v e m m e n t 
re la tio n sh ip  w ith  th e  U n ite d  S ta te s  w a s  n ev e r te rm in a te d ^ ’ G o v e r  s ta ted  in  h is  f in d in g  dated  
D e c e m b e r 2 9 ,2 0 0 0 ,  “ I am  p le ased  to  c o rre c t th is  e g re g io u s  o v e rs ig h t.”

D ue to  a d m in is tra tiv e  e rro r , the  B IA  had  for sev era l years fa ile d  to  p lace  th e  th re e  trib es  on  
th e  l is t  o f  fed e ra lly  re c o g n iz e d  tr ib e s  it is req u ired  to  p u b lish  an n u a lly  in  th e  F ed era l R eg is te r 
u n d e r  th e  F e d e ra lly  R e c o g n iz e d  In d ia n  T rib es  L is t A ct (P u b . L . 10 3-454 , 108 S ta t. 4 7 9 1, 
4 7 9 2 ). T h e  lis t , e n titled  “ Ind ian  E n tit ie s  R eco g n iz ed  and E lig ib le  to  R ec e iv e  S e rv ic es  from  
th e  U n ited  S ta te s  B u reau  o f  In d ian  A ffa irs ,”  w as last p u b lis h e d  on  M arch  1 3 ,2 0 0 0 .

T h e  A ss is ta n t S ecre ta ry  fo u n d  th a t  th e  K in g  S a lm o n  T rib e  o f  A laska  has ex is ted  and  
m a in ta in e d  a  c o n tin u o u s  In d ian  c o m m u n ity  from  h is to ric  t im e s , and  tha t p re sen t-d a y  tribal 
m e m b e rs  a re  d e sc e n d a n ts  o f  a  g ro u p  th a t had b een  fo rced  to  leave  an e a rlie r  h o m e site  
d e s tro y e d  d u r in g  an e ru p tio n  o f  M o u n t K atm ai.

T h e  A ss is ta n t S ecre ta ry  a lso  fo u n d  th a t  the  S h o o n a q ’ T rib e  o f  K od iak , A laska , h as  m ain ta in ed  
a c o n tin u o u s  p o litic a l o rg a n iz a tio n  s in c e  E u ro p e an  c o n ta c t, th a t  the  C o u n c il o f  th e  S h o o n a q ’ 
T r ib e  o f  A lask a  has g o v e rn e d  th e  h is to ric a l N a tiv e  c o m m u n ity  in and a ro u n d  the  
c o n te m p o ra ry  c o m m u n ity  o f  K o d ia k , and  tha t n o  o th e r  tr ib e  h as  c la im ed  th e  te rr ito ry  o r  th e  
t r ib e ’s  m e m b e rsh ip . C o n g re ss  a c k n o w le d g e d  K o d iak  as an  h is to ric  N a tiv e  v illag e  p o sse ss in g  
c la im s  to  a b o rig in a l t it le  in  th e  A la sk a  N ative  C la im s  S e ttle m e n t A ct (A N C S A ). In  1987, the  
K o d ia k  T rib a l C o u n c il lea rn e d  it h ad  n o t b een  in c lu d e d  o n  a  lis t o f  fed e ra lly  rec o g n iz e d  trib es
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p u b lish e d  by  th e  B IA  in  th e  F ed era l R e g is te r  and  re q u e s te d  th e  S ecre ta ry  o f  th e  In te r io r  to 
c o rre c t th e  list.

In th e  case  o f  th e  L o w e r  L ak e  R a n c h e r ia  o f  C a lifo rn ia , th e  A ss is ta n t S e c re ta iy  fo u n d  th a t th e  
trib e  had  n o t b e e n  m a d e  su b je c t to  th e  R a n c h e ria  A c t (P u b . L . 8 5 -6 7 1 , 72  S tat. 6 1 9 , as 
am en d e d  b y  P u b . L . 8 8 -4 1 9 , 78  S tat. 3 9 0 ), by  w h ic h  C o n g re ss  te rm in a te d  th e  federal 
g o v e rn m e n t’s  t ru s t  re sp o n s ib ility  fo r  d o z e n s  o f  C a lifo rn ia  tr ib e s  d u r in g  th e  1950s, a n d  th a t its 
trib al s ta tu s  h a s  b e e n  c o n tin u o u s ly  m a in ta in e d  b y  tr ib a l m e m b e rs  to  th e  p re se n t day .

W ith  th e  A ss is ta n t  S e c re ta ry ’s a c tio n  th e  n u m b e r  o f  fed e ra lly  rec o g n iz e d  tr ib e s  n o w  s tan d s  at 
5 6 1 , w h ic h  a lso  in c lu d e s  tw o  tr ib e s  re c o g n iz e d  u n d e r  H .R . 5 5 2 8 , th e  O m n ib u s  In d ian  
A d v a n c e m e n t A c t (P u b . L. 1 0 6 -5 6 8 ,1 1 4  S tat. 2 8 6 8 )  s ig n e d  b y  P re s id e n t C lin to n  o n  
D e c e m b e r 2 8 ,2 0 0 0 .  T h e  L oya l S h a w n ee  T rib e  o f  O k la h o m a , w h ich  s in ce  1869 h as  b e e n  a  
c u ltu ra lly  a n d  l in g u is tic a lly  se p a ra te  e n tity  w ith in  th e  C h e ro k e e  N a tio n  o f  O k lah o m a, w as 
a cc o rd e d  fe d e ra l re c o g n itio n  as an  in d e p e n d e n t tr ib e . T h e  G ra to n  R a n c h e ria  o f  C a lifo rn ia , 
w h ich  h ad  b e e n  te rm in a te d  b y  th e  R a n c h e r ia  A c t, w as re s to re d  to  federa l re c o g n itio n  s ta tu s .

C o n tac t in fo rm a tio n  fo r th e  th re e  rea ffirm ed  tr ib e s : T h e  K in g  S a lm o n  V illag e  C o u n c il, P .O . 
B ox  6 8 , K in g  S a lm o n , A lask a  9 9 6 1 3 -0 0 6 8 , th e  H o n o ra b le  R a lp h  A n g asan , Sr., P re s id en t; T h e  
S h o o n a q ’ T r ib e  o f  K o d iak , 7 13  E a s t R e z a n o f  D riv e  “ B ” , K o d iak , A lask a  9 9 6 1 5 , th e  
H o n o rab le  K e n n e th  P ark er, C h a irm a n ; and  T h e  L o w e r  L a k e  R an c h e ria , 131 L in c o ln  S tree t, 
H e a ld sb u rg , C a lifo rn ia  9 5 4 4 8 , th e  H o n o ra b le  D an ie l D . B e ltra n , C h airm an .

F o r m o re  in fo rm a tio n , c o n ta c t M arily n  H e im an , S p e c ia l A ss is ta n t to  th e  S ecre ta ry  fo r A laska , 
U .S . D e p a r tm e n t o f  th e  In te rio r, a t (9 0 7 ) 271 -5 4 8 5 , fax : (9 0 7 ) 2 7 1 -4 1 0 2 , o r  N e d ra  D arling , 
D irec to r , O ffic e  o f  P u b lic  A ffa irs , B u rea u  o f  In d ia n  A ffa irs , at (2.02) 2 0 8 -3 7 1 0 , fax : (2 02 ) 
5 0 1 -1 5 1 6 .

-BIA-
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2. Review of a Department of Energy 
yjumedinl order:
3U/iouni in controversy

S0-9,999. (18 CFR 381.303(b)): $100. 
$10,000-29,999. (18 CFR 381.303(b)): $600. 
$30,000 or more. (18 CFR 381.303(a)): 

$23,010.
3. Review of a Department of Energy denial 

of adjustment:
Am ount in controversy 

$0-9,999. (18 CFR 381.304(b)): $100. 
$10,000-29,999. (18 CFR 381.304(b)): $600. 
$30,000 or more. (18 CFR 381.304(a)): 

$12,060.
4. Written legal interpretations by the 

Office of General Counsel. (18 CFR 
381.305(a)): $4,520.
Fees Applicable to Natural Gas Pipelines

1, Pipeline certificate applications 
pursuant to 18 CFR 284.22. (18 CFR 
381.207(b)): $1,000.
Fees Applicable to Cogenerators and Small 
Power Producers

1. Certification of qualifying status ns a 
small power production facility. (18 CFR 
381.505(a)): $13,550.

2. Certification of qualifying status as a 
cogeneration facility. (18 CFR 381.505(a)): 
$15,340.

3. Applications for exempt wholesale 
generator status. (18 CFR 381.801): $1,310.

isl of Subjects in 18 CFR Part 381
Electric power plants, Electric 

utilities, Natural gas, Reporting and 
recordkeeping requirements.
Thomas R. Herlihy,
Executive Director and C hief Financial 
Officer.

In consideration of the foregoing, the 
Commission amends Part 381, Chapter I, 
Title 18, Code o f Federal Regulations, as 
set forth below.
PART 381— FEES

1. The authority citation for Part 381 
continues to read as follows:

Authority: 15 U.S.C. 7 l7 -7 17w ; 16 U.S.C. 
791-828C, 2601-2645; 31 U.S.C. 9701; 42 
U.S.C. 7101-7352; 49 U.S.C. 60502; 49 App. 
U.S.C. 1-85.
§381.302 [Amended]

2. In § 381.302, paragraph (a) is 
amended by removing “514,710” and 
inserting ”$15,760" in its place.
§381.303 [Amended]

3. In § 381.303, paragraph (a) is 
amended by removing "$21,470" and 
inserting "$23,010" in its place.
*§381.304 [Amended]

4. In §381.304, paragraph (a) is 
amended by removing "$11,260” and 
inserting “$12,060" in its place.

§381.305 [Amended]
5. In § 381.305, paragraph (a) is 

amended by removing "$4,220” and 
inserting “$4,520" in its place.
§381.403 [Amended]

6. Section 381.403 is amended by 
removing "$7,320" and inserting 
"$7,840” in its place.
§381.505 [Amended]

7. In § SB!.505, paragraph (a) is 
amended by removing "$12,650” and 
inserting "$13,550" in its place and by 
removing “$14,320” and inserting 
"$15,340” in its place.
§381.801 [Amended]

8. Section 381.801 is amended by 
removing "$1,530" and inserting 
"$1,310" in its place.
(FR Doc. 01-1149 Filed 1-12-01; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs

25 CFR Part 151 

RIN 1076-AD90

Acquisition of Title to Land in Trust

AGENCY: Bureau of Indian Affairs, 
Interior.
ACTION: Final rule.
SUMMARY: This rule revises and clarifies 
the procedures used by Indian tribes 
and individuals to request the Secretary 
of the Interior to acquire title to land 
into trust on their behalf. It describes 
the criteria that the Secretary will use in 
determining whether to exercise his or 
her authority to accept title to land to 
be held in trust for the benefit of Indian 
tribes and individuals. This rule also 
describes the procedure for mandatory 
acquisitions of title and establishes a 
process to address the difficulties 
encountered by Indian tribes which 
have no reservation, have no trust land 
or have trust land the character of which 
renders it incapable of being developed. 
DATES: Effective February 15, 2001.
FOR FURTHER INFORMATION CONTACT: 
Questions concerning this rule should 
be directed to: Terry Virden, Director, 
Office of Trust Responsibilities, Mail 
Stop: 4513-MIB, 1849 C Street NW., 
Washington, DC 20240; telephone: 202- 
208-5831; electronic mail: 
TerryVirden@BIA.GOV.
SUPPLEMENTARY INFORMATION: The
regulation makes more clear the process 
that is followed by the Secretary in the

exercise of this discretionary authority. 
The regulation also makes clear that we 
will follow a process which reflects (1) 
a presumption in favor of the 
acquisition of trust title when an 
application involves title to lands 
located inside the boundaries of a 
reservation ("on-reservation lands”), 
and (2) a more demanding standard for 
the acquisition of title when the 
application involves title to lands 
located outside the boundaries of a 
reservation ("off-reservation lands"). 
The delineation of these differing 
processes will better enable the 
Secretary to carry out the responsibility 
for assisting Indian tribes in re­
establishing jurisdiction over land 
located within their own reservations. It 
also creates a framework that more 
adequately addresses concerns non- 
Indian governments may have about the 
potential ramifications of placing off- 
reservation lands into trust.

This regulation also describes the 
procedure for mandatory acquisitions of 
title. The general statutory authority 
giving the Secretary discretion to 
acquire title to lands in trust is found in 
section 5 of the Indian Reorganization 
Act (IRA) of 1934, 25 U.S.C. 465. 
Occasionally, Congress enacts more 
narrow legislation granting the Secretary 
discretionary authority to acquire title to 
land into trust for some specific 
purpose. Acquisitions of trust title 
under the IRA and other more narrow 
statutes that grant discretionary 
authority to the Secretary are referred to 
as "discretionary acquisitions” of title. 
Mandatory acquisitions of title are those 
that Congress has directed the Secretary 
to complete by removing any discretion 
in the administrative decision making 
process. The processing of these 
mandated acquisitions has not always 
been well-understood. The rule 
identifies the types of acquisitions that 
we consider mandatory and defines the 
process by which we acquire the title.

Finally, this regulation establishes a 
process to address the unique 
difficulties encountered by Indian tribes 
which havp no reservations, have no 
trust land or have trust land the 
character of which renders it incapable 
of being developed. The process enables 
such tribes to designate a "Tribal Land 
Acquisition Area" (TLAA) in which it 
plans to acquire land, The TLAA 
requires approval of the Secretary and, 
when approved, will enable the tribe to 
acquire title to the lands within the 
TLAA into trust under the on- 
reservation provision of this regulation 
for a prescribed period of time.

On April 12,1999, the proposed rule 
for the acquisition of title to land in 
trust was published in the Federal
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Register (Vol. 64, No. 69, pages 17574- 
^gfti7588). The initial deadline for receipt 
®B0f comments was July 12,1999, but 

extensions to the comment period were 
granted to allow additional lime for 
comments on the proposed rule. The 
comment period expired on December 
29,1999. Comments were received from 
a wide variety of Indian tribes and 
individuals, tribal groups, local and 
state governments and other interested 
groups and individuals. The 
development of this final rule making 
was achieved through formal 
consultation on the record with affected 
tribal governments. A panel discussion 
meeting with federal, state and local 
governments, Indian tribes and various 
organizations was held in Washington, 
DC in May, 1999. Panel members 
included persons from California Indian 
Lands Office, attorneys representing 
various tribal and municipal clients, 
Minority Staff Director and Counsel of 
House Resources Committee for Indian 
Affairs, Majority Staff Director of Senate 
Committee on Indian Affairs, two tribal 
chairpersons, Deputy Attorney General 
of South Dakota and National 
Association of Convenience Stores. In

•addition, in accordance with the 
government-to-government relationship 
with Indian tribes, formal consultations 
were held throughout the United States 
during the comment period to explain 
and provide interested parties with an 
opportunity to understand and 
comment on the final rule. Five 
nationwide consultation meetings with 
Indian tribes and individuals were 
conducted during the comment period. 
These meetings were held in 
Albuquerque, New Mexico in May 1999; 
St. Paul, Minnesota in May 1999; 
Sacramento, California in June 1999; 
Mesa, Arizona in June 1999 and 
Portland, Oregon in August 1999. In 
total, comments were received from 342 
Indian tribes, 335 individuals. 65 state 
and local governments, 9 congressional 
offices and 7 federal agencies. Tribal 
participation was also achieved by 
consultation with the National Congress 
of American Indians (NCAI) for its 
member tribes. NCAI established a 
working group to assist in the 
development of the comments on the 
proposed regulations.

This notice is published in exercise of

•the authority delegated by the Secretary 
of the Interior to the Assistant 
Secretary—Indian Affairs pursuant to 
Part 290, Chapter 8, of the Departmental 
Manual.

Summary of Regulations and 
Comments Received

The following narrative and 
discussion of comments is keyed to 
specific subparts of the rule.
Subpart A—Purpose, Definitions, 
General
Summary of Subpart

This subpart addresses the purpose 
and scope of the regulation and 
provides interpretation for the key terms 
of the regulation. Subpart A also 
addresses the types of transactions 
affecting this regulation, how to apply to 
have title to land placed in trust, how 
requests are processed, what occurs 
after a decision is made on a request, 
when title to land attains trust status 
and the taking of fractional interests of 
land into trust.
Comments

Comments were received regarding 
the implementation of the proposed 
regulation, with some comments 
requesting that the rule be withdrawn. 
The suggestion was not accepted 
because the Secretary must ensure that 
his authority over the acquisition of title 
to land into trust is implemented in an 
orderly and fair manner.

There were several comments 
concerning the definition of 
"reservation." One suggestion was that 
term the “reservation" should be 
defined the same as the statutory term 
"Indian country." Another suggestion 
was that the definition of "reservation" 
should remain the same as in the 
existing regulation. Other comments 
suggested that "reservation" include a 
provision for Pueblo grant lands, others 
suggested that it include hunting and 
fishing treaty areas. The comments were 
duly considered and accepted to clarify’ 
that Pueblo lands within the exterior 
boundaries of lands granted or 
confirmed to, or acquired by, the Pueblo 
as reported by the Pueblo Lands Board 
under section 2 of the Act of June 7,
1924, ch. 331, 43 Stat. 636, plus any 
other lands reserved, set aside, or held 
in trust by the United States for the use 
of the Pueblo or its members are 
reservation lands for purposes of this 
regulation. Also, the term "reservation" 
is clarified to include lands created by 
federal agreement, Secretarial 
proclamation or final judicial 
determination. Further, the term 
"reservation" is clarified to include 
lands established by Executive or 
Secretarial proclamation in the State of 
Oklahoma. The^e changes to the 
definition of reservation appear in 
§ 151.2 of the rule,

There were many comments 
suggesting that lands contiguous to a 
reservation should be treated as on- 
reservation acquisitions. To define 
contiguous lands as on-reservation 
lands would enable applicants to use 
the less burdensome process which 
reflects a presumption in favor of the 
acquisition of trust title to on- 
reservation lands. The comments were 
considered but rejected and the rule 
remains as proposed that land(s) 
contiguous to reservation land will be 
treated as off-reservation acquisitions 
for purposes of this regulation, although 
because of their proximity to an existing 
reservation, the tribe will receive more 
favorable consideration than if the lands 
were more remote,

There were several comments 
regarding the type of acquisition 
transactions covered by the regulation. 
Comments suggested that only those 
acquisitions of title from fee simple to 
trust or restricted fee to trust or 
exchanges involving fee simple to trust 
should be governed by this regulation. 
The proposed rule included trust to 
trust, restricted fee to restricted fee, 
restricted fee to trust and land exchange 
acquisitions. The comments have been 
accepted and the rule is amended in 
§ 151.3 to provide that the requirements 
of the rule only apply to conveyances 
from fee simple to trust, fee simple to 
restricted fee and land exchanges 
involving fee simple land. The rationale 
for excluding the other types of 
acquisitions from the regulation is that 
trust to trust and restricted fee to 
restricted fee, restricted fee to trust and 
land exchanges not involving fee land 
do not have an impact on the local 
governments because these lands are not 
already under their jurisdiction. We 
accepted the comments and have 
revised § 151.3(b) of the regulation to 
exclude these transfers.

There were comments suggesting that 
the final rule should establish special 
treatment for government-to-government 
trust transfers, because these lands 
already are exempt from Io c t I taxation 
and jurisdiction and becaust the federal 
transfer process involves similar criteria 
as the Part 151 process, and requiring 
another regulatory review would be 
duplicative and burdensome, These 
comments were accepted and § 151.3(b) 
has been amended to exempt federal 
agency transfers of title of land from one 
federal agency to the BIA or tribe.

There were numerous comments 
suggesting that a time frame should be 
established for issuance of a decision to 
accopt title to land in trust. The 
.,mments were accepted and the rule 

amended to provide that the applicant 
will be notified when an application is
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complete, Once an applicant is notified 
' at their application is complete, the 

A will issue a decision on the request 
ithin 120 working days. Subsection (f) 

has been added to § 151.5 to reflect thL 
change.

There were several comments seeking 
clarification regarding the treatment of 
applications that are pending when the 
regulation becomes final. The comments 
were considered and the regulation now 
provides a definition of “Complete 
application" in §151.2. A new 
subsection (e) is added to § 151.5 that 
establishes the standard for a request to 
be considered a complete application. 
Applications that satisfy the definition 
of complete application at the time this 
rule becomes final, will be processed 
under the previous rule. If it is 
determined that an application is not 
complete at the time the rule becomes 
final, the application will be processed 
in accordance with the requirements of 
this rule.

There were several comments 
concerning the authority to take land 
into trust in Alaska. The preamble to the 
proposed rule addressed in some detail 
the question of whether to continue the 
bar in the existing regulations to the 
acquisition of trust title in land in 

laska (other than for the Metlakatla 
dian Community or its members). See 

64 FR 17577-78 (1999). As the 
discussion there indicated, the 
Department had earlier received, and 
invited public comment on (See 60 FR 
1956(1995)), a petition by Native groups 
in Alaska which requested that the 
Department initiate a rulemaking to 
remove the prohibition in the 
regulations on taking Alaska land in 
trust. That discussion also noted that 
the Associate Solicitor for Indian Affairs 
had concluded, in a brief September 15, 
1978 Opinion, that the Alaska Native 
Clcims Settlement Act (ANSCA) 
precluded the Secretary from taking 
land into trust for Natives in Alaska 
(except for Metlakatla).

The Solicitor has considered the 
comments and legal arguments 
submitted by Alaska Native 
governments and groups and by the 
State of Alaska and two leaders of the 
Alaska State Legislature on whether the 
1978 Opinion accurately states the law. 
The Solicitor has concluded that there 
is substantial doubt about the validity of 
the conclusion reached in the 1978 
Opinion. Among other things, the 
Associate Solicitor found "significant” 
hat in 1976 Congress repealed section 

fl  of the Indian Reorganization Act 
(IRA). That section had extended certain 
provisions of the IRA to Alaska, and hod 
given the Secretary the authority to 
designate certain lands in Alaska as

Indian reservations. See 43 U.S.C. 
704(a), 90 Stat. 2743, repealing 49 Stat. 
1250, 25 U.S.C. 496. The 1978 Opinion 
gave little weight to the fact that 
Congress has not repealed section 5 of 
the IRA, which is the generic authority 
by which the Secretary takes Indian 
land into trust, and which Congress 
expressly extended to Alaska in 1936. 
See 25 U.S.C. 47?a. The failure of 
Congress to repeal that section, when it 
was repealing others affecting Indian 
status in Alaska, five years after 
Congress enacted the Alaska Native 
Claims Settlement Act, raises a serious 
question as to whether the authority to 
take land in trust in Alaska still exists. 
Accordingly, the Solicitor has signed a 
brief memorandum rescinding the 1978 
Opinion.

At the same time, the position of the 
Department has long been, as a matter 
of law and policy, that Alaska Native 
lands ought not to be taken in trust. 
Therefore, the Department has 
determined that the prohibition in the 
existing regulations on taking Alaska 
lands into trust (other than Metlakatla) 
ought to remain in place for a period of 
three years during which time the 
Department will consider the legal and 
policy issues involved in determining 
whether the Department ought to 
remove the prohibition on taking Alaska 
lands into trust. If the Department 
determines that the prohibition on 
taking lands into trust in Alaska should 
be lifted, notice and comment will be 
provided.
Subpart B—Discretionary Acquisitions 
of Title On-Reservation
Summary o f Subpart

This subpart describes the 
information that must be included in a 
request involving land located inside a 
reservation boundary or an approved 
TLAA. This subpart also establishes the 
criteria that will be used to evaluate 
requests for the acquisition of title to 
lands located inside the reservation or 
an approved TLAA. Further, this 
subpart defines the consent needed of 
the recognized governing body when an 
Indian tribe or individual acquires land 
inside another tribe’s reservation or 
approved TLAA.
Comments

One comment suggested that the 
regulation require applicants to address 
potential impacts to local governments 
when the land being acquired is located 
on-reservation. The comment was 
rejected because state and local 
governments already are invited to 
submit comments on a proposed 
acquisition and may address such

impacts in their comments. One 
comment suggested that the final rule 
clarify the distinction between on- 
reservation and off-reservation land. We 
believe the regulation already clearly 
defines the terms of "reservation” and 
"TLAA” which are used for on- 
reservation acquisitions. There were a 
few comments concerning appropriate 
land use of a proposed acquisition. 
Comments suggested that the rule 
should require clarification of 
anticipated future uses after acquisition 
in trust, describe how appropriate use 
will be enforced and propose strict 
criteria for future uses of the land. These 
comments were rejected because the 
IRA allows Indian tribes to manage and 
control their lands in accordance with 
tribal policy. Therefore, the regulation 
provides that anticipated future uses are 
those identified that are reasonably 
foreseeable and achievable. There were 
a few comments suggesting that the 
regulation should allow acquisitions for 
cultural, religious, or ceremonial uses. 
The proposed regulation continues the 
existing practice of accepting 
applications for the acquisition of title 
to lands in trust for these purposes.
There were comments suggesting that 
the Secretary more thoroughly consider 
the impact on the state and local 
governments by the taking of title to 
land into trust, loss of tax revenue, and 
that he resolve juiisdictional issues and 
impact to municipal and local services 
prior to deciding to take land into trust. 
The regulation provides state and local 
governments with the opportunity to 
comment on potential impacts of the 
proposed acquisition, and the Secretary 
may fully consider the potential impacts 
prior to making a decision to take title 
to land into trust.

There were numerous comments 
suggesting that the final rule should 
require objective standards for the 
Secretary to use in making decisions to 
take on-reservation land into trust. The 
comments were accepted and the 
regulation has been amended to provide 
clearer standards to evaluate on- 
reservation roquests. Section 151.10 is 
amended to pro’ ide that once an 
application is complete, we will accept 
title to land into trust on-reservation or 
inside a TLAA if the application 
facilitates tribal self-determination, 
economic development, Indian housing, 
land consolidation or natural resource 
protection. We will deny applications to 
accept on-reservation lands in trust if 
the acquisition will result in severe 
negative impact to the environment or 
severe harm to the local government. 
Evidence of such harm must be clear
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R e s c in d in g  the  S e p te m b e r  15, 1978 , O p in io n  o f  th e  A sso c ia te  S o lic ito r  fo r In d ia n  
A ffa ir s  e n t i t le d / 'T ru s t  L a n d  fo r  th e  N a tiv e s  o f  V e n e tie  a n d  A rc tic  V illag e "

In  th e  re fe re n c e d  O p in io n , th e  A ss o c ia te  S o lic ito r  fo r  In d ia n  A ffa irs  c o n c lu d e d  th a t  th e  A la sk a  
N a tiv e  C la im s  S e tt le m e n t A c t (A N C S A ) p re c lu d e s  th e  S e c re ta ry  fro m  ta k in g  lan d  in  tru s t fo r 
A la sk a  N a tiv e s  e x c e p t  fo r  m e m b e rs  o f  th e  M e tla k a tla  In d ia n  C o m m u n ity . O n  A p ril 12, 1999, th e  
D e p a r tm e n t p u b lis h e d  p ro p o se d  a m e n d m e n ts  to th e  re g u la tio n s  fo u n d  a t 25  C .F .R . P a rt 151, 
w h ic h  g o v e rn  th e  S e c re ta ry ’s  a u th o r ity  to  tak e  lan d  in to  tru s t. 64  Fed . R eg . 17574 . T h e  
p re a m b le  to  th e  p ro p o se d  ru le  o b se rv e d  th a t th e  re g u la to ry  b a r  to  th e  a cq u is itio n  o f  tru s t lan d s in  
A la sk a  in  th e  o r ig in a l  v e rs io n  o f  th e  P a r t  151 re g u la tio n s  w a s  p re d ic a te d  u p o n  th e  1978 O p in io n . 
It a c k n o w le d g e d  th a t  " th e re  is  a  c re d ib le  legal a rg u m e n t th a t  A N C S A  d id  n o t su p e rse d e  the  
S e c re ta ry ’s a u th o r i ty  to ta k e  la n d  in to  tru s t  in  A la sk a "  u n d e r  th e  In d ia n  R e o rg a n iz a tio n  A ct. Id. 
a t 1 7 5 7 7 -7 8 . I t  a lso  n o te d  th a t th e  Secre tary ' h ad  b e e n  p e ti tio n e d  to  u n d e rtak e  a  ru le m a k in g  to  
re m o v e  th e  p ro h ib i tio n  on  ta k in g  lan d  in  tru s t in A la sk a . Ib id . S ee  a lso  60  Fed. R eg . 1956 
(1 9 9 5 ). T h e  p re a m b le  in v ite d  c o m m e n ts  o n  th e se  issu e s .

C o m m e n ts  a n d  leg a l a rg u m e n ts  h a v e  b e e n  su b m itte d  by  A la s k a  N a tiv e  g o v e rn m e n ts  and  g ro u p s 
and  by  th e  S ta te  o f  A la sk a  a n d  tw o  le a d e rs  o f  the  A la s k a  S ta te  L e g is la tu re  o n  w h e th e r  the  
A sso c ia te  S o l ic i to r ’s O p in io n  a c c u ra te ly  s ta te s  th e  law . A f te r  c o n s id e rin g  tho se  c o m m e n ts , I 
h av e  c o n c lu d e d  th a t  th e re  is su b s ta n tia l  d o u b t a b o u t th e  v a lid i ty  o f  the c o n c lu s io n  rea ch e d  in th e  
1978 O p in io n . A m o n g  o th e r  th in g s , th e  A sso c ia te  S o lic ito r  fo u n d  "s ig n ifican t"  th a t in 1976 
C o n g re ss  re p e a le d  se c tio n  2 o f  th e  In d ia n  R e o rg a n iz a tio n  A c t (IR A ). T h a t se c tio n  had  e x ten d e d  
c e rta in  p ro v is io n s  o f  th e  IR A  to  A la sk a , a n d  h ad  g iv e n  th e  S ecre ta ry ' the  a u th o r ity  to  d es ig n a te  
c e rta in  la n d s  in  A la s k a  as In d ia n  re se rv a tio n s . S ee  43  U .S .C . § 7 0 4 (a ), 90  S tat. 2 7 4 3 , rep e a lin g  
4 9  S ta t. 1 2 5 0 , 2 5  U .S .C . § 4 9 6 . T h e  1978  O p in io n  g av e  little  w e ig h t to th e  fact th a t C o n g ress  
had  n o t re p e a le d  s e c tio n  5 o f  th e  I R \ ,  w h ic h  is th e  g e n e ric  a u th o r ity  by  w h ic h  th e  S ecre ta ry  
tak es  In d ia n  la n d  in to  tru s t, a n d  w h ich  C o n g re ss  e x p re s s ly  e x te n d e d  to A la s k a  in 1936. See 25 
U .S .C . § 4 7 3 a . T h e  fa ilu re  o f  C o n g re s s  to  rep eal th a t  se c tio n , w h e n  it w as  re p e a lin g  o thers  
a ffe c tin g  In d ia n  s ta tu s  in A la sk a , f iv e  y e a rs  a fte r  C o n g re s s  e n a c te d  the A la sk a  N a tiv e  C la im s 
S e ttle m e n t A c t  in  1971 , ra ise s  a  s e r io u s  q u e s tio n  a s  to  w h e th e r  the  a u th o rity  to ta k e  lan d  into 
tru s t in  A la s k a  s til l  e x is ts .



T h e  D e p a r tm e n t h a s , in  its  f in a l P a r t  151 re g u la tio n s  b e in g  p u b lis h e d  to d a y , d e c id e d  in  its  so u n d  
d is c re tio n  to  c o n tin u e  in  p la c e  th e  b a r  a g a in s t ta k in g  N a tiv e  la n d  in  A la s k a  in to  t ru s t  (o th e r  th a n  
M e tla k a tla ) . 25  C .F .R . § 1 5 1 .3 (c ). T h e  p re a m b le  to  th e se  re g u la tio n s  e x p re sse s  th e  
D e p a r tm e n t’s  d e te rm in a tio n  to  c o n tin u e  th is  p ro h ib i tio n  in  p la c e  fo r  th re e  y ea rs , " d u rin g  w h ic h  
tim e  th e  D e p a r tm e n t w ill c o n s id e r  th e  leg a l a n d  p o lic y  is su e s  in v o lv e d  in  d e te rm in in g  w h e th e r  
th e  D e p a r tm e n t o u g h t to  re m o v e  th e  p ro h ib itio n ,"  a n d  to  p ro v id e  n o tic e  a n d  an  o p p o r tu n ity  to  
c o m m e n t o n  a n y  d e c is io n  to  re m o v e  it. B ec au se  o f  m y  s u b s ta n tia l  d o u b t a b o u t th e  v a lid ity  o f  th e  
c o n c lu s io n  in  th e  1978  O p in io n , a n d  in  o rd e r  to  c le a r  th e  re c o rd  so  a s  n o t to  e n c u m b e r  fu tu re  
d isc u ss io n s  o v e r  w h e th e r  th e  S e c re ta ry  can , as a  m a tte r  o f  la w , a n d  sh o u ld , as a  m a tte r  o f  p o lic y , 
c o n s id e r  ta k in g  N a tiv e  la n d  in  A la s k a  in to  tru s t, I a m  h e re b y  re s c in d in g  th e  A ss o c ia te  S o l ic ito r ’s 
1978 O p in io n .
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TONY KNOWLES, GOVERNOR

DEPARTMENT OF LAW

OFFICE OF THE AT. ORNEY GENERAL

F.O. BOX 110300 
JUNEAU. ALASKA 99811-0300 
PHONE' (907)455-3600 
FAX: (907)465-2075

September S, 1999

Terry Virden, Director VIA FA X  TO 202-219-1065
Office of Trust Responsibilities Hard copy to follow
Bureau of Indian Affairs 
Department o f the Interior 
MS-4513-MIB 
1849 C Street N. W.
Washington, D.C. 20240

Re: Comments o f the State of Alaska regarding proposed
regulations retaining the prohibition against the acceptance of 
lands in trust in Alaska

Dear Director Virden:

On April 12, 1999, the Department o f the Interior formally solicited 
comments regarding proposed regulations that, among other things, would 
continue the existing federal policy barring the Secretary of the Interior from 
acquiring title to land in Alaska in trust, except for the Metlakatla Indian 
Community or its members. 64 Fed. Reg. 17574 -  17578 (1999). In addition, in 
1995, three Alaska tribes filed a petition asking that the regulatory prohibition be 
removed. 60 Fed. Reg. 1956 (1995). The Department requested comments 
regarding the continued validity of a 1978 opinion of the Associate Solicitor 
holding that the Alaska Native Claims Settlement Act (ANCSA) precluded the 
Secretary from taking lands in Alaska (except Metlakatla) into trust. See Opinion 
of Assoc. Solicitor, Trust Lands f o r  Natives oj I'enelie and Arctic J illag e , Sept. 
15. 197S. Specifically, the Department requested comments regarding the 
continued validity of the Associate Solicitor’s opinion and issues raised in the 
petition in light of the Supreme Court's recent decision in Alaska v. Native Village 
o f Venetie T riba l Gov't, 522 U.S. 520. H SS . Ct. 94S (199S). The State o f Alaska 
respectfully submits the following comments.
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It is Alaska’s view that the Associate Solicitor’s Opinion is strongly 
supported by the law and is correct. The Supreme Court’s recent decision in 
Venetie confirms the continued validity of the Associate Solicitor’s opinion.

1. The Associate Solicitor’s opinion correctly concludes that 
A N C S A  prohibits the Secretary from accepting land in 
trust.

In his opinion, Associate Solicitor Thomas W. Fredericks observed
that in adopting ANCSA, Congress intended to “permanently remove all Native 
lands in Alaska from trust status.’’ Op. at 1. The Associate Solicitor correctly 
noted Congress’ policy in adopting ANCSA:

Id., quoting ANCSA, § 2(b). The Associate Solicitor reasoned that the policy 
goals, substantive provisions and legislative history of A N C S A  preclude the 
restoration of former reservations, reservations that had been extinguished by 
ANCSA, to trust status. Op. at 2. Finally, the Associate Solicitor concluded that 
Congress’ repeal, by section 704 of the Federal Laud Policy and Management Act 
of 1976, of the Secretary’s authority to designate certain lands in Alaska as 
reservations, confirms congressional intent to prohibit the acquisition of land in 
trust, notwithstanding the omission of language amending section 5 of the Indian 

Reorganization Act (IRA).1

Alaska agrees with the Associate Solicitor’s reasoning and 
conclusions. Congress’ express desire not to create any reservation system or 
lengthy wardship or trusteeship, to extinguish all reservations in Alaska save one, 
and to repeal all authority of the Secretary to designate new reservations in Alaska, 
all belie any intent to preserve the authority of the Secretary to acquire Alaska land 
in trust. In short, the adoption of regulations permitting the acquisition of title to 
Indian land in trust in Alaska would contravene the clear intent of Congress in 
adopting ANCSA, .md the Associate Solicitor’s opinion is, therefore, well 

grounded in the law.

The settlement should be accomplished . . . without creating a 
reservation system or lengthy wardship or trusteeship, and 
without adding to the categories of properly and institutions 
enjoying special tax privileges.

1 In general language applicable nationwide, section 5 of the IRA authorizes 

the Secretary 10 acquire title to lands for Indians in trust. 25 U.S.C. § 465.
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2 .  T h e  S u p r e m e  C o u r t ' s  Venetie d e c i s io n  c o n f i r m s  th e  
v a l i d i t y  o f  t h e  a s s o c i a t e  s o l i c i t o r ’s  o p i n i o n .

In Venetie the Supreme Court ruled that lands conveyed under 
ANCSA to Native groups do not constitute Indian country under the “dependent 
Indian community” provision of 18 U.S.C. § 1151. The Court ruled that the lands 
that the tribes received under AN CSA  had not been “ validly set apart for the use 
of the Indians as such, nor are they under the superintendence of the federal 
government.” 118 S. Ct. at 955.

In reaching this conclusion, the Court reasoned that by revoking all 
reservations in Alaska, whether created by legislation or the Executive, Congress 
had “deparied from its traditional practice o f setting aside Indian lands.” Id. 
Perhaps even more significantly, the Court ruled that “ANCSA ended federal 
supervision over the Tribe’s lands,” and that Congress had “stated explicitly that 
ANCSA ’s settlement provisions were intended to avoid a lengthy wardship or 
trusteeship.” Id. at 955 -  956 (emphasis added) (internal quotations omitted).

As the Associate Solicitor correctly concluded in 197S, a reading of 
section 5 of the IRA in a way that authorizes the Secretary to acquire trust title to 
land in Alaska would undermine the fundamental policy goals of ANCSA, 
contravene the essential holding in Venetie, and permit the Secretary to “undo” 
what Congress has already done. Authorizing the. Secretary to acquire lands in 
trust is categorically contrary to the congressional policy of ending federal 
supervision over Native lands in Alaska.

3. ANCSA Supercedes Section 5 o f the IRA as Applied to 
Alaska.

The claim that the Secretary retains authority to acquire title to lands 
in Alaska in trust is incorrect for the following additional reason. Where a 
potential statutory conflict exists, statutes must, nevertheless, be construed to give 
effect to the w ill o f Congress. A 'cgonsou v. Samuels. 507 U.S. 99. 113 S. Ct. 1119 
(1992). Section 5 of the IRA, as applied to Alaska, was enacted in 1936. 4S Stat. 
9S5. By contrast, the substantive and policy provisions of ANCSA, enacted in 
1971, constitute the most recent congressional directive regarding the status of 
Native lands in Alaska. Furthermore. A N C SA ’s specific statutory declarations 
concerning the treatment of lands in Alaska must control over a potentially 
conflicting provision of the IRA that addresses the Secretary’s general authority to 
take land into trust status. Mellon ct Assocs., Inc. v. Phoenix Resort Corp., 45S 
F.2d 295 (9,h Cir. 1992) (later and more specific statute normally controls over
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earlier more general statute where statutes are inconsistent). Any other 
interpretation would promote the perpetuation of a “wardship” or “trusteeship” 
over lands, in clear contravention to the will of Congress specifically and more 

recently expressed in ANCSA.

The foregoing compels the conclusion that A N C S A  must be read to 
control over a potentially conflicting reading of section 5 of the IRA. The 
adoption of regulations permitting the Secretary to acquire title to land in Alaska 
in trust would necessarily be contrary to the essential policy goals and substantive 
provisions of ANCSA, Congress’ most recent directive regarding the status of 

Alaska Native lands.

Accordingly, the April 12, 1999, proposed regulations correctly 
adhere to the Department's longstanding policy against taking Native land in 
Alaska into trust other than for the Metlakatla Indian Community and its members.

Attorney General

cc: John Katz


