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May 15, 19'i

Members of the Legislative Budget and Audit Committee:
In accordance with the provisions of Title 24 of the Alaska Statutes, the attached report is submitted for your review.

DEPARTMENT OF ADMINISTRATION
PUBLIC DEFENDER AGENCY

CASE MANAGEMENT TIME STUDY
AND PERFORMANCE REVIEW

May 15, 1998
Audit Control Number
02-4530-00

The objectives of this audit were to determine: (1) if the Alaska Public Defender Agency (PDA) funding and related
expenditures allow for efficient and effective operations in accordance with laws, regulations, and administrative
policies and procedures; and (2) if PDA management and operations are efficient and effective in providing for
adequate representation of clients in accordance with applicable laws, regulations, and court rules. The latter
objective included an attorney time study to determine the adequacy and reasonableness of the attorney staffing

level.

The audit was conducted in accordance with generally accepted government auditing standards. Fieldwork
procedures utilized in the course of developing the findings and discussion presented in this report are discussed in
the Objectives. Scope, and Methodology section of this report. Further, audit results are in the Report Conclusions,
Findings and Recommendations, and Prior Audit Recommendations sections of this report.

Pat Davidson, CPA
Legislative Auditor



ORGANIZATION AND FUNCTION

Created in 1969 by AS 18.85, the Public Defender Agency (PDA) was initially organized under
the Office of the Governor. In 1980 the governor transferred PDA to the Department of
Adninistration. [10] The governor appoints the public defender t head the agency from
nominations made by the Alaska Judicial Council. The appointment is slbject to confirmation by
the legislature. The public defender serves a four-year term and may serve additional terms with
reappointment by the governor and legislative confirmation.

By statute]l 1] the Alaska Court System (ACS) s responsible for determining eligibility for
public defense services. After eligibility ariteriahave been met, an attomey is appointed eitrer
fronPDA ar, for some cases, from the Office of Public Advocacy (OPA.)[12] Since ACS
determines eligibility,[13] neither PDA nor OPA have control over the number of individuals

each agency will be appointed to defend.

PDA has 13 offices statewice: Juneau, Ketchikan, Sitia, Barrow, Kotzebue, Nome, Anchorage,
Dillingham, Kenai, Kodiak, Palmer, Bethel and Fairbanks. The number and classification of
authorized positions for FY 97 are shown in Bxhibit 4. ktshould be noted however, that given the
vacancy and tumover factor typical ly assessed against each agency 3 operating budget, the full-
time equivalent attomey positions available PDA InFY 97 was 61.5 rather than the 66
authorized.

InFY 97, PDA was appointed 18,463 new cases, while OPA was appointed 2,544 cases. State
expenditures for these public defense services totaled $13,161,000: $8,891,000 for PDA and
$4,270,000 for OPA representation.

State public defense costs are partially reimbursed by convicted defendants[14] ACS &
responsible for including, as part of the sentencing of a convicted defendant, the entry of a
Judgment and forwarding itto the Department of Law (DOLaw) for collection. Since FY A4,
DOLaw has processed 31,563 judgements totaling $7.8 million, of which $2.5 million had been
oollected. Bxhibit 5 shows the allocation of those collections.

I0Sse Executive Order No. 42

nSxe AS 18.85.10. _ _ o

12 In some instances, there may e conflict of interest between the individual needing

: e, two individuals may ke invalved and dharged with the sare aine. It may be in the
interests of the “less. _ _ _ _

culpable’” ane to testify against his collaborator. In such instances, the courts nay appoint a

att from
the Cifice o?‘nlé%ic cy for ane of the individuals and a FDA attomey for the ather.
13 ACS only has the authority to limit appointments to those defendants found under Griminal

RuUe39tohbeind
USeAS 18.85.1%% ANad@Risof Curt, criminal Rue 30



Exhibit 1

Public Defender Agency
Open Caseload Inventory as of November 1, 1996

Case Classifications Totals % of Cases
Felonies 1124 18.8%
Misdemeanors 2340 39.1%
Probation Revocations:

Felonies 379 6.3%

Misdemeanors 571 9.6%
Sentence Appeals:

Felonies 15 2%

Misdemeanors 1 0%
Post-Conviction Relief 47 1.0%
Involuntary Commitments 19 3%
Parole Hearings 40 1%
Fugitives 2 0%
Merit Appeals:

Felonies 121 2.0%

Misdemeanors 26 A%

Other _ 2 0%
Subtotal: Adult Proceedings 4687 78.4%
Juvenile Delinquencies 237 4.8%
JD Probation Revocations 8 1.3%
Merit Appeals: _

Juvenile Delinquencies 1 0%

Child-In-Need of Aid (CINA) 4 1%
Child-In-Need of jAid 921 15.4%

Subtotal: Children Proceedings 1291 21.6%
Total All Cases 5978 100.0%



Exhibit 3

Final Case Time Estimates

Case ClassificationsTypes
Homicides

Felonies _
Felony Ding
Felony Sexual Abuse
Felony Sexual Assault
Felony Violent
Felony DWI
Felony Pioperty
~ Felony Other _
Weighted Average of Felonies
Felony Post-Conviction Relief Proceedings
Felony PTR
Misdemeanors:
Misdemeanor Drug
Misdemeanor Sexual Assault
Misdemeanor Violent
Misdemeanor DWI
Misdemeanor Property
~ Misdemeanor Other
Weighted Average of Misdemeanors
Misdemeanor PT
Felony Sentence Appeal
Misdemeanor Sentence Appeal
Felony Merit Appeal
Misdemeanor Merit Appeal
Other Merit Appeals: _
Post-Conviction Merit Appeal
Juvenile Delinquency Merit Appeal
Child-in-Need of Aid Merit Appeal
Weighted Average Other Merit Appeals
Juvenile Delinquency
Juvenile Delinquency PTR
Child-In-Need of Aid
Parole Hearin _
Involuntary Mental Health Commitments

Average Hours
176.12

49.00
44.60
67.56
78.71
29.09
34.73
37.49
48.92
48.04
15.79

8.06
31.61
9.93
9.94
4.39
8.96
8.98
2.36
29.39
10.23
114.34
29.98

188.85
120.59
163.79
160.77
21.30
26.14
38.28
6.29
2.86



Exhibit 7
Legislation Passed Affecting PDA Caseload
For the Years 1992 through 1997

Expansion and elimination of statute of limitations
for certain crimes

Mandatory 99-year sentences for certain crimes
Expansion of State 3 right to appeal in criminal
cases

Stalking law

Sex offender registration law

Conspiracy criminal law

Mandatory waiver of certain juveniles into adult
court

Felony driving while intoxicated

Limitations on suspended imposition of
sentencing

Domestic violence legislation (including
mandatory arrests)

Increased penalties for an assault on a police
officer

Conversion ofjoyriding from misdemeanor to
felony auto theft

Three Strikes”felony sentencing provisions
Knowingly interfering with a report of domestic
violence

Discharging firearms at or towards a building or
dwelling felony crime

Expansion ofautomatic waiver ofjuveniles into
adult court

Truth in Sentencing Act of 1997

Mandatory minimum jail sentences for domestic
violence crime

Governor 30mnibus Child Protection Bill

Dual sentencing for serious juvenile offenders
Fleeing or evading a police officer misdemeanor



changed to a felony
» Changes in sex offender registration law



Exhibit 8

Additional Positions Needed to Handle Caseload

37.5 50 54 59

Average Houis Woiked Per Week



Exhibit 12

Summary Byme Grant Recipients

FY 94 through FY 98

Recipient™Agency

Local Law Enforcement
Alaska Court Systen
Department of Corrections
Department ofLaw
Department of Public Safety
Total Byrne Grant Funding

Amount
$1,170,214
395,088
616,406
1,783,248
6.218,912
$10.183,S568

Percent

11.
3.

-0%

6

17.
61.

100 .

5%
9%

5%
1%
0%



Exhibit s
PDA Expenditures Increase s s«
(Stated in FY 59 Dollars)

1988 1989 1990 1991 ;992 1993 1994 1995 1996 1997
Fiscal Year

PDA Caseload Increases 7%

20,000
1750
15000
1250
10.000 -
7500 -
Sm) -
1988 1989 1990 1991 1992 1993 1994 1995 1996 1997
Fiscal Year



PUBLIC DEFENDER AGENCY CASELOAD CHANGE

FY 88 -00
OFFICE FY 88 FYOO CHANGE IN
CASELOAD
Anchorage 2858 5242 457%
Barrow 278 439 37%
Bethel 1190 1699 30%
Dillingham 279 427 35%
Fairbanks 2301 2944 22 %
Juneau 785 1280 39%
Kenai 1198 1346 11%
Ketchikan 696 993 30%
Kodiak 597 454 -31%
Kotzebue 552 587 6 %
Nome 474 1004 53%
Palmer 935 2488 62%

Sitka 381 383 1%



ALASKA PUBLIC DEFENDER AGENCY

Fy 00 NEBWCASES HLED
PROBATION SENTENCE PAROLE SPECIAL
LOCATION  FELONY MISDEMEANOR REVOCATION ~ JUVENILE CINA  SAMI APPEAL MERITAPPEAL  PCR'S BOARD  APPT. TOTAL
n Gy Sate  Ms Jw laSHBitifl 1%]\% Fd Ms d Ms (e

Andhaage 147 B 64 B B 6/ 56 & 13 % 5 5 6 s 5) D (S
Barowv vivg 28 4D 9 2 6 A 10 2 ! ! 430
Bad 313 B 1B 163 5 (5% 57 3 3 6 160
Cillingem 43 A B XA 6 7 16 3 47
Farais 35 44 A4 4% 20 al 0 3 3 1 4 4 48 2 6 24
Jureau 16 5 B 20 5 48 S5 5 8 5 2 16 1230
Kaa 180 & & 13 2 5H S0 1 4 4 1 4 1346
Ketchiken 151 4% 5 115 u a2 B8 a6 | Eh 33 1 ! a3
Kodiak 68 20 2 &# 10 21 8 7 | | 44
Kazdae D 447 P =B ! 8 8 587
None 18 B8 5 1B 16 23 16 9 7 1 1 53) 3 104
Paner 313 100 110 686 2 Zi'o) 511 2 5 1 12 2 2 2488
Stka 43 7 1% 23 3 2 10 9 3D 2 2 3 2 33

TOTAL 391 7 847 150 28 18 6 W ™M I ¥4 8 5 10 I_db 3D 4 195



LOCAﬁTIO\I‘\LIII
Anchoraqge
Barrow
Bethel
Dillingham
Fairbanks
Juneau
Kenai
Ketchikan
Kodiak
Kotzebue
Nome
Palmer
Sitka

TOTAL

669
34
150
19
267
126
93
74
50
71
91
130
47

1821

City

35

13

50

FELONY MISDEMEANOR
State

946
151
661
197
1318
441
891
461
389
433
261
653
204

7006

PROBATION
REVOCATION
Fel Mis Juv

272 96
15 8
88 73
63
116 284
41 4
39 71
12 22
28 29
9 13
17 17
22 45
13 54
672 779

ALASKA PUBLIC DEFENDER AGENCY

FY 88 NEW CASES FILED

JUVENILE CINA

139
8
31

60
43
37
20

9
10
18
24
16

415

183
24
103

65
57
20
40

2
12
22
30

7

565

SANITY !

278

72

31

18
12

18

448

Fel

APPEALS
Mis
82 6
2 5
12 17
25 32
7 1
15 13
5
1
1
5 2
7 5
9 1
171 82

MERIT APPEAL

PCR'S

82
20
31

49
22
13
6
9
3
22
19
8

284

31

41

PAROLE SPECIAL

BOARD  APPT.

74
5
20

6
12
1

68

190

TOTAL

2858
278
1190
279
2301
o
1198
696
597
552
474
935
381
0
0
0
12524



Cases

20,000

19,000

18,000

17,000

16,000

15,000

14,000

13,000

12,000

Public Defender Agency Caseload



Family

FY 00 Public Defender Workload by Case Type

Other
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The Alaska Public

Defender Agency

BARROW

Kristy Smith, Stacy lloaglund

KOTZEBUE
Shannon Ewing, Jennifer Fiess

NOME
Chcllc Hall, Kirslcn Bey,
Grace Cross, Drew Stave

BETHEL
Adam Gurewitz, Kent Mitchell, Bobbi Fuller,
Marv Hamilton, Gary Sobcray, John Cushion

rrre t -v |

DILLINGHAM
Steve Wells, Terry Rogers

KENAI
Sam McQucrrv, Margaret Moran, Diane Poster,
Joe Montague, Darin Goff, Abigail Sheldon

KODIAK

Jake Kctscher, Allan Thiclcn

FAIRBANKS
Rob Lowrcy, Tracv Shiklcs, Carolyn Kelly,
Marcia Hollar  cff Wildridge, Paul
Canarsky, Bill.rs, Michcllc McComb,
Beth Spalding, Jim Cannon

ANCHORAGE
Lee Jones, Julia Moudy, Linda Wilson, Mike
Dieni, Dan Lowery, Doug <t Erin Moody,
Quin Steiner, Dave Rcinckc, Craig Howard,
Kathy Murphy, Ben Summit, Nancy Groszck,
Cynthia Rabe, Jeanne Lavonne , Barb Brink,
Paul Malin, Scott Purdcn, Kristy Gibbs,
JeffMahlcn, John Parrish, Marjorie Allard,
Judy Schcrgcer, Blair McCunc, Teresa Cobb,
Lisa Wilson, Glenda Kerry, Margi Mock,
Sharon Barr, Liz Brennan, Maria Babhr,
Guy Kemer, Linda Beecher

PALMER
Greg Heath, Bruce Johnson, George Davenport,
Danna White, Carmen Spiropolous,
Rachel Leavittand Lev, Laurel Bennett

JUNEAU
Kirsten Swanson, David Scid, Susan Phillips
Rob Mcachum, Monte Brice

SITKA

Galen Paine

KETCHIKAN

Barb Kissncr, Sue Crocker,
Ana Guevara, Sharon Zink



ALASKA PUBLIC DEFENDER AGENCY

Sharing in our clients’successes

Elizabeth Plummer. Elizabeth Plummer was born and raised in Ekwok. She went to school in Mount Edgecumbe,
where she had her first drink and liked it. She moved back to the village and continued drinking. In 1987, she was

charged with murder in the first degree.

Elizabeth’s story: We moved to Anchorage. My thinking was, you know, Anchorage is a big

city. Nobody will know | was drinking. It was easy access to alcohol. That’s when | started

drinking on a daily basis. | met my husband, moved in with him, moved back to the village and

continued drinking. It was a really, really abusive relationship. My husband was very

abusive. January of '87, | woke up after a night of drinking. My husband was dead. | was

charged with first-degree murder. | don’t really remember what happened. | know | fought to

leave the house but he wouldn't let me go. At trial | was convicted of second-degree murder

and sentenced to twenty years. | spent two years at the Sixth Avenue Jail and then went to

Hiland Mountain Correctional Center. That’s where | really started my program. They offered

a lot of things and | joined everything | can. |joined the Inside-Out program. | was going out

on passes to talk to schools about my alcoholism and what kids could do to not drink. | told

them how | started drinking and how alcohol made me feel. | told them about my crime and

that jail is not a place to be, but I'm there. | attended AA meetings and told them how | was

changed, even though | was incarcerated. | continued doing my sentence but | was still real hopeful. My public defender
came to see meand said, ‘We’re gonnatake itbefore the judge for a sentence modification." So | went inthere and |
wrote a letter tothe judge and | read that and |was real surprised when | got my sentence modification withtwenty years,
ten suspended, five years probation, released immediately. | was shocked. | found a place in Anchorage, got a job right
away working at the Holiday Inn for a while, | was paying my bills, got my driver’s license, starting to feellike a normal

person. | met a real nice guy, you know, we started dating. This is a picture of my husband Greg and myself.We opened
up a Mr. Electric franchise in 1997, | believe. | worked in the office. My

husband worked in the Mr. Electric van. Now, today we got three vans. |
attend AA meetings. | was in jail seven or eight years. I've been sober
since 1989 and you know, it's gonna be for the rest of my life. If | didn’t
have a public defender I'd still be incarcerated, probably going up for
parole. | had a wonderful person working for me and they didn’t give up
hope - | didn't give up hope. My frame of mind was changing even while |
was locked up. | knew one day I'd walk out of the doors and | did. | thank
my lawyer very, very much, and the judge for giving me a second chance.
It's a wonderful chance.
10 years injail: $408,398
5 years injail: $204,199
A second chance at life:  priceless

Brian Petrilla. At seventeen years of age, Brian Petrilla was charged with robbery in the first degree. He was raised in a
classic nuclear family, but had a teenager’s rebellious spirit. He nad been trying to live on hisownsince the age of
sixteen. He found he could not really support himself working minimum wage jobs with no education. Hestarted hanging
out with the wrong crowd and decided to rob a bank and get a lot of money to change his life. He also suspected it could
end his life. One way or the other it was going to be different. Not surprisingly, he was immediately arrested. Because
Brian was seventeen at the time, the state wanted to treat him as an adult, and send him to adult court and adult jail.

Brian's story: | was assigned a public defender who really took an interest in my case.
She researched it, looked into my history, my school records, my family, the kind of
friends | had before the kind of friends | had at the time, and she tried to convince the
court that | didn’t have a history of crime or incidents with the law and that | could be
rehabilitated in the juvenile system instead of waived to adult court and go off to adult
prison. My parents wouldn’t have had the funds or even wanted to hire a lawyer for me at
that point. | definitely didn’t have the money for a lawyer, so it was a good thing for me.
If 1 didn’t have a public defender, I'm pretty sure I'd still be in adultjail or just about to get
out of adult jail. It was a pretty serious crime and had a lot of years attached to it. At
McLaughlin Youth Facility, where | was sent instead, they really make you focus on
yourself and try and teach you some things about yourself, along with school and
education. So it was two years of answering a lot of questions and looking myself in the

face every day and questioning my behaviors instead of just riding out a sentence. It was a very big learning experience.
The judge decided to give me a chance. He said, ‘While no system, juvenile or

adult, can infuse Intestinal fortitude or backbone Into those participating in the
program, time and the best efforts of the Department of Health and Social
Services will in all likelihood result in the rehabilitation of Brian Dean Petrilla by
June 19, 1996." He was right. I've turned my life around. | got my degree from
UAA. I'm married and have a child, i'm really close to my wife’s family and my
family. My daughter Mercedes, she’s two years old, she goes to the same day
care as my public defender’s child. I'm working for the state in public assistance.
I'm working part time for a youth center for delinquent girls, Booth Memorial
Home, and | also volunteer time for McLaughlin Youth Center for the kids that
are transitioning into the community through Big Brothers and Big Sisters. Right
now I'm just paying off my student loans, My life is moving in exactly the right
direction.

Incarceration in adult jail for 7 years: $285,878

Incarceration at MYC for 2 years: $113,150

Getting your family back: priceless



ALASKA PUBLIC DEFENDER AGENCY

Sharing in our clients’successes

Mike Johnson. wmike was well known to the public as a University of Alaska, Anchorage, star basketball player. He was
an all-American and had recently had his jersey retired. Mike came into the public eye for another reason, however. He
was chargedwith sexual assault in the first degree, a crime that could have gotten him thirty years injail.

Mike's story: | was in a custody battle for over two years before | was accused of
sexual assault by the kids' mother. Throughout our custody issue, even though it was
bad at times, me and the kids' mother were still involved sexually. On the day |
received custody of the children, | called her and told her | had received custody and
she didn’t believe me. She was very upset. She said, ‘I'm gonna tell 'em you raped me,’
First of all | thought she was joking. | mean, |just didn’t take it seriously. | didn’t think
she was capable of that. The police were called and | went to jail. | was afraid, you
know? | mean, | was afraid. It was like something you never expected. You just knew
you were headed somewhere bad. It was humiliating. The law says innocent until
proven guilty. That’s what our society lives by when it comes to the law, innocent until
proven guilty. | don't believe that any more, you know? At the time | did believe it, but
now | just don’t believe it any more. | just think it's the other way around, guilty until
proven innocent. Before | was charged with sexual assault, | lied under oath about
having sex with my kids' mother. |1 was afraid at the time that my wife would find out. It
was selfish. | was afraid she was gonna leave me. | went back and told my custody lawyer. He sent a motion to the judge
to straighten that out, but | felt no one was going to believe me now. | think at a certain point maybe my public defender
didn’t believe me right away, but as the case took off, | think she really started to believe me. | knew, and | believed that
she believed | was telling the truth and that right there alone made the difference. She got all the facts together. This lady
was working non stop on my case. What the Public Defender Agency did was that they investigated the case. The police
just charged me with it. | don’t feel like it was thoroughly investigated by them. You know, they told me they wanted a
statement from me, they wanted to hear both sides, but | didn't feel like they wanted to hear both sides. | felt like they
were after me. They arrested me and that was that. The public defender investigator got out, did some street work for me,
got some names, witnesses who were very important, people that were tied to the case. They found people to come
forward on my behalf to support me. It took the case almost a year. For all that time it was like a pie with all these missing
pieces. | never thought we would get all the pieces together and have a whole pie and that’s where the Agency came
together. They brought all those pieces together and made the whole pie. |just felt like they were there with me. We were
a team. We were in this to the end. That’s how | felt about the people that were working with me at the Public Defender
Agency. Without the proper representation for people like me, it's like feeding fish to an alligator. We just don’'t have a
chance. Finally, the state dropped the sexual assault charges. | told my lawyer if perjury was offered to me, | was gonna
plead to it. | got a suspended sentence so in two years, if | do my 250 hours of community service, it could be off my
record. The punishment | got is for something | did and | can accept that. | see now how people can be convicted of
crimes they didn't do. | had three jobs at the time | was arrested. | was working at FedEx as a handler, at UAA as an
adjunct faculty and | was a part-time instructor there, and | was working at the Laurel Street Shelter as a counselor there. |
am currently working at the Anchorage Daily News. | like myjob but I'd like something a bit more challenging. | hate to say
this brought us closer together as a family, but itdid. We were close but this brought us together.

8 years injail: $326,718
2 years on probation: $9,435
A fair result: priceless

DOI'Othy Kawaqlia. Between 1993 and 1998, Dorothy was charged with misdemeanor assaults, disorderly conduct,
criminal mischief, and DWI.

Dorothy's story: | drank from the time | got up til the time | went to bed. | mean, |
was a full-blown alcoholic. But, | didn't think so because | thought that was normal
for me. | thought that was the normal thing to do. You know, my kids were taken
away from me for a while. It got to the point where | wanted to go to jail because |
didn’t drink. | felt safe in there. And you know, the assault charges, | don’t even
remember them. We had gone to court and were sitting there and, you know, at that
point | didn't care. But my public defender said something, you know, and | still
remember it word for word. She told the judge that ‘I don't see Ms. Kawaglia as a
criminal. | see that she has an alcohol problem.” And that just blew me away. And
so, because of what she said, the judge ordered me to do two months in-patient
treatment. You know, | don't know, she just wanted me to get better | guess. For
the very first time here was somebody telling me that | had an alcohol problem. You
know, at first | was like, how dare she? But then it’s like, you know, that really sunk
in, and how very true it was. My public defender has always been so sweet to me,
you know, even though I'd call her and I'd say, well, I'm back injail, you know, or I'd
call her on the phone and I'd be drunk. She wouldn’t get on me. | mean, she
treated me like | was a human, you know? She was very caring. I've got three

years sobriety now and ever since my first anniversary | always call her and tell her.
Because if it wasn’t for her for saying that and defending me the way that she did in the courthouse, | don’t know where I'd

be. After | completed residential treatment at Nugen’s Ranch, they hired me as acounselor trainee. I've been there
almost a year. | get to work with clients who are, you know, like | was, and | love it. | rememberfeeling thathopelessness.
My kids are doing really well now and I've got a great relationship with them. | talk to them. They know about drugs and
alcohol, | mean, they see me. | stay sober because | love them. | don't know, ljust love it. | love my life.

One day In Jail: $111
60 days in jail: $6713
A sober life: priceless
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US DEPARTMENT OF TRANSPORTATION
FEDERAL HIGHWAY ADMINISTRATION
ANNUAL CORE APPORTIONMENTS AND POTENTIAL PENALTIES UNDER SEC. 163(a)

FOR FY 2004 AND THEREAFTER*
(Assuming Various Rates of Penalty)

.08 BAC

IM/ STP/ NHS  adopted as 2% 4% 6% 8%
State Toi.al Leaal Standard Penalty Penalty Penalty Penalty

Alaska 179,048,339 - 3,580,967 7,161,934 10,742,900 14,323,867
Washington 297,631,829 X 0 0 0 0
Oregon 221,819,579 X 0 0 0 0
ldaho 140,668,319 X 0 0 0 0

Wyoming 156,383,521 - 3,127,670 6,255,341 9,383,011 12,510,682

Based on estimated FY 2003 apportionments, after distribution of Minimum Guarantee funds

Alaska Highway Safety Office, ADOT&PF 01/01
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IN THE HOUSE OF REPRESENTATIVES

0oTOj iMi 1), 200(1
Mr. VVoOF introduced tin: following hill; which \\\s rtiforml to tho Coimiitt.co
on Appropriations

A B IL L

IVBking- appropriations for tho Department of Transportation
and related agencies for tho fiscal voav ending September
30, 2001, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives ofthe United States ofAmerica in (Jongriss assembled,
3 That tho folloming sums are appropriated, out. of any
4 money in the Treasury not otherwse appropriated, for the
5 Department of Transportation and related agencies for
6 the fiscal year ending Soptomhor 30, 2001, and for other
7 purposes, namely:



nuv-io-cuuu ihu UZUI HI LAA LEGAL SERVICES FAX NO. 907 465 2029

2

1 TITLE |

2 DEPARTMENT OF TRANSPORTATION

3 OFFICE OF THE SECRETARY

4 SaljARIES AND E xi'BNHKS

5 For necessary expenses of tho ( )tTicc of the Secretary,
6 $68,245,000: Provided, Tlurt. not more than 02 percent
7 of the funds made available under this heading shall he
8 obligated and not more than 224 full time equivalent staff
9 years funded through the end of the second quarter of fix-
10 eal year 2001: Provided further, That funds in excess of
11 52 percent and 224 full time equivalent staff years shall
12 he available only if the Secretary transmits a request, to
13 the House and Senate Committees on Appropriations for
14 these additional funds: Provided further, That, not to ex-
15 eeed $60,000 for allocation within the Department for of-
16 fieial reception and representation expenses as the Sec-
17 rotary may determing: Provided further, That not more
18 than $15,000 of the official reception and representation
19 funds shall be available for obligation prior to January 20,
20 2001.
21 Ofpioe of Civil Rkiiits

22 For necessary expenses of the Office of Civil Rights,
23 $8,140,000.

HR 5394 EH



nuv-io-cuuu IHU U2U1 PH LAA LEGAL SERVICES

© oo ~N oo O W N

[ T A T A T S T e N i G TGy Ty T A T S S O G
ol BB WO DD PO © 0o N4 oo O B~wWw NN P o

FAX NO. 907 465 2029

80
That all information submitted in such reports shall ho

current, as of the last, day of the preceding; quarter.

Sue. 351. Notwithstanding; any other provision of
law, beginning: in fiscal your 2004. the Secretary shall
withhold 2 percent of the amount required to he appor-
tinned for Federal-aid highways to any State uiuler each
of paragraphs (1), (3), and (4) of section 104(b) of title
23, United States Code, if a State has not enacted and
is not enforcing a provision described in seetion 163(a)
of chapter 1 of title 23, United States Code, in fiscal year
2005, the Secretary shall withhold 4 percent of tho
amount required to be apportioned for Federal-aid high-
ways to any State under each of paragraphs (1), (3), and
(4) of section 104(b) of title 23, United States Code, if
a State has not enacted and is not enforcing a provision
described in section 163(a) of title 28, United States Code;
in fiscal year 2006. the Secretary shall withhold 6 percent
of the amount required to be apportioned for Federal-aid
highways to any State under each of paragraphs (1), (3),
and (4) of section 104(h) of title 28, United States Code,
if a State has not enacted and is not enforcing a provision
described in section 163(a) of title 23, United States Code;
and beginning- in fiscal year 2007, and in each fiscal year
thereafter, the. Secretary shall withhold 8 percent of the
amount required to be apportioned for Federal-aid high-

HR 53% IH
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ways to any State under each of paragraphs (1), (3), and
(4) of section 104(b) of title 23, United States Code, if
a State has not enacted and is not enforcing a provision
described in section 103(a) of title 23, United States Code.
If within four years from the date the apportionment for
any State is reduced in accordance with this section tho
Secretary determines that such State has enacted and is
enforcing- a provision described in section ~ ,*
ter 1 of title 23, United States Code, the apportionment
of such State shall be increased by an amount equal to
such reduction. If at the end of such four-year period, any
State has not enacted and is not enforcing a provision do-
scribed in section 163(a) of title 23, United States Code,
any amounts so withheld shall lapse.

Sec. 332. (a) In General.—Notwithstanding any
other provision of law, including the Surplus Property Act
of 1944 (38 Slat. 765, chapter 471); 50 U.S.0. App. 1622
et. seq.), the Secretary of Transportation (or tho appro-
pHate Federal officer) may waive, without, charge, any of
the terms contained in any deed of conveyance described
in subsection (b) that restrict the use of any land do-
scribed in such a deed that, as of the date of enactment
of this Act, is not being used for the operation of an air-
port or for air traffic. A waiver made under the preceding

HR 5384 IH
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Highways  feDERAL-Aro Highways 23 USCS § 164

't obligated at the end of 't protect the scenic, historical, recreational, cultural/inatural,” and archaeological ‘integrity of a

o . highway and adjacent areas. IR A ) (ay "~

is withheld under subsccj e) Savings clause. The Secretary shall not withhold rny ?rant or impose any. requirement on a

hul??ef paragraph (1), the] -State as a condition of providinga grant or technical assistance for ang/ scenlc.bg/wa{unless the

alll 1apse. * “requirement is ponstyent with the authority provided in.lbis chapter [25 USCS .88 1Q1jet seq.j. *

June'9, 1998, P. L. 1053 T/q Federal share. The.Federal share of the.cost of carrying out a project-under this section shall
MgO 7percent, except that, in die case of any scenic bywaP/ project along a public road that provides
occe6? tO:or .within,Federal or Indian land, a.Federal land aanagemeni agency may use funds

B authorized for use hy the agency as the non-Federal share. LV e
parscrapts (), @ waddeaJune 9, 1998. P. L .1.05-J78, Title.!, Subtitle B, s 1219(a), 112 Stat.219.)..."; :
ﬁ%- SRR 163." .Safety Incentives to preyent operation of jngjotor vehicles bjnMtoxicated persons

ga)GeneraI authority. JjTie Secretary shall make a grant, in accordance with this section.-to any
tate that has enacted and is enforcing a law that provides that any person with a blood alcohol
concentration of 0.08 percent or greater.while ope_ratmg?]_a motor” vehicle in the State shall be
Ldkerrled to have committed a per se offense of driving while intoxicated (or an equivalent per se

M'fes?*’ S Ke o Lo AT
, . ?6] Grants! For each fiscal year, funds authorized to.carry out this section shall be apportioned to
a national scenic byways — wieach.'State that has enacted and is enforcing .a law meeting the requirements of subsection (a) in
nral, natural, recreatlonal,l amount determined by mu|t|p|y|ng_ | '* o 0 .
Scenic Byways gr All-f g (i the amount authorized to carry out this section for the fiscal year; by ;. .
.' .3 -~,(2) the ratio that the amount of funds apportioned to each such Slate under section 402 for such
tnder the national scenic; ;> “fiscal year bears to.the total amount of funds apportioned to all such States,under section 402
_ . tfevfor such fiscal year- _ TR -
nominated by a State or* |f(c)'Use of grants,. A State may obligate funds apportioned under subsection (bj for any project
State scenic byway or, ini Eligible for assistance under thist i d e . .. C Pt
:ncybyway.’.” . M f(d% Federal share. The Federal share of the cost of a project funded under this section shall be
make grants'and provides u-100percent. o T
LoV e ?rfe) Authorization of appropriations. (1) In general. There are authorized to be, appropriated out
Iways or All-American! 106" of the nghway Trust Fund .Egother, than the Mass Transit Account% to cany out this section
I 15 $55,000,000. for' fiscal year 1.998, $65,000,000 for fiscal year 1999, $80,000,000 for fiscal year
F:~00 r98900,000 ¥or fistal year 2601, $100,000,000 for fiscal year'2002;"and $£i0,0661000
_ IfftoFdfistal year 2003.";; . " 1 . ol
?sst beecv ides;&rgatceoorlr?dsg ,5Vc/\?t))!Avte_1iIabHit of funds." [\Ilot\Nithst;ilqging se%ltiolnI ./118(]3)@), the fundsi'wtl_horized by this
; ection shall remain a expended. o'/, AT oo
f_’#h{/' tﬂ‘t it :ﬁa’ ??[A?a Jne ,]’.3 §Tff, Kﬁi%y.hﬂe;l,.@u%t»tle“;§,| .-
F development OI\%V.ISS“Ch-gtA e Minimum penaes for repeat offenders for driving'while intoxcated or driving
on & a National Scenic (@) Definitions. In this section, the following definitions apply:" "
)f 5 '§>tv?/tee ggg%\r/ 5|§//\\//vvna(§/ . # 0) Alcohol cgchrdcrélt;grk T(p% treerrEhoéhloceoP% 80|r|1tceepg\r/9t orrgaﬂqweans gram's oil alcohol per 100
- , i« V.rJ@ Driving while intoxicated; driving ‘under the influence! Tht terms”*'driving while intoxi-
fal assistance under chis : "cated” "an hf‘(ljrivik??'urr]]de_r‘the inl‘llueme” mean dr_iying'bqr beir?g in.ai_tuholI ohysical conglr_olhog
scenichyway'prégram.J gyn.weoatgﬁ \é(tea tlé) e while having an alcoho concentraﬂoni’:a oys the permitted limit ?sesta ishe

:E(OS ?ﬁ”ﬁ%gﬁcgfﬁg&ﬂ :fr.(3) License suspension.'Thelterm "license suspension” means the suspension’of all driving
entaof rglra'tAeﬁi&eglrlltégsr\]ﬁ "> (4) Motof vehicle. The'tenh “motor vehicle” means a vehicle driven or drawn’hy mechanical
th .. 0f d traff dJ' v.,'t, power and manufactured primarily for use <h public highways, but does, not include a vehicle
e o Gantoe -operated solely on a rail line or & commercial vehicle.” / " ‘im ~ """,
- gesignation as-a State (5) Repeat intoxicated driver law. The term "'repeat intoxicated driver law" means a State law
d bicvelists. rer that provides, as a minimum penalg, that an individual convicted of a second or subsequent
na picyclists, r 't area, § offense for driving while intoxicated or driving under the influence after a previous conviction
rpretive facility.! [ mi for'that offense shall—',  * VAR .
Srea _f0f the purpose of. o ]e 2A; receive a driver’s license suspension for not less than 1 year; .
\QHI : [3 \ = " (B) be subject to:the,impoundment o? [minobilizatipn :of each of the. individual’e motor
rchagological” resources:! vehl(%s, instaUation. f an ignition interlock system on each of themotor vehicles;
: - = (C).receive an assessment of the.individual's™ degree, of.abuse of alcohpl ;?rjd treatment as
including interprctive] 4St * appropriate; and m " S VA .
LRt receive— . VIR k| N | S
{fram.. s (" g icrtbu(i) in the gase of. die secand offense — X7 P

anv nrniw ‘i rhaflunnM
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Responses to Statements Regarding .08 BAC Laws

Statement. Most state legislatures have looked at the research evidence and have concluded
that .08 laws are not effective. In New Jersey, for example, a Task Force concluded that there is
no evidence that .08 laws result in reductions in alcohol-related fatalities.

Response: The research with regard to the effectiveness of 08 BAC laws is consistent and
persuasive. At least eight studies have indicated that these laws are associated with reductions in
alcohol-related crashes, fatalities, and injuries, particularly in conjunction with administrative
license revocation (ALR) laws.

The New Jersey Task Force reviewed only four early studies of the effects of .08 BAC laws and
concluded that the results were “mixed.” Since that time, four additional comprehensive studies
have been conducted. Together with the four original studies, these studies provide consistent
and even more persuasive evidence of the effectiveness of .08 BAC laws, both alone and in
conjunction with other laws and activities.

A 1999 GAO review of seven of these eight studies concluded that there are “strong indications
that .08 BAC laws in combination with other drank driving laws... can save lives” (p2). GAO
also stated that ~ we and DOT reach essentially the same conclusion regarding the effectiveness
0f.08 BAC laws, both by themselves and in combination with other measures” (p24).

While the studies of effectiveness have been persuasive, effectiveness is not the primary basis for
supporting a .08 BAC law. The primary reasons for supporting such a law are that, at .08
BAC, virtually everyone is impaired in important skills related to driving and their risk of
being involved in a fatal crash is greatly increased. Several states have recognized this. In
New Mexico, for example, a State Task Force carefully reviewed only the evidence of
impairment and crash risk at .08 BAC. Following this review, New Mexico chose to enact a .08

BAC law.

Statement. The Government Accounting Office (GAO) has .ecently conducted a critical
review of the .08 studies and has concluded that these laws are not effective in reducing alcohol-

related fatalities.

Response: This statement is not correct! The GAO report stated that there are “strong
indications that .08 BAC laws in combination with other drunk driving laws (particularly license
revocation laws), sustainedpublic education and information efforts, and vigorous and
consistent enforcement can save lives” (p2).

Statement: The GAO study concluded that “the evidence does not conclusively establish that



08 Ihaws, by themselves, result in reductions in the number and severity of alcohol-related
crashes.

Response: No research is ever conclusive in an “unequivocal” sense. Neither are laws ever
implemented “by themselves.” The combination of strong laws, highly visible enforcement, and
strong public information is the key to reducing alcohol-related fatalities. NHTSA has
maintained that the evidence of the effectiveness of.08 BAC laws is consistent and persuasive,
particularly in conjunction with the administrative license revocation (ALR) laws, already
enacted in 40 states.

The GAO report confirms this relationship and further states that *'although we characterize the
strength ofthe study results differently, we and DOT reach essentially the same conclusion
regarding the effectiveness of.08 BAC laws, both by themselves and in combination with other
measures " (p24).

Statement: We keep hearing that enactment of .08 BAC laws in all states would result in 500
lives being saved every year. The GAO report looked at the study that made this estimate and
found it to be groundless.

Response: At the time of the GAO study, two studies had independently formulated estimates
of lives saved. A Boston University study estimated that 500-600 additional lives would be saved
ifall states adopted .08 BAC laws. An NHTSA (50-state) study used a more detailed analysis
and estimated that 590 lives would be saved —a very similar estimate. While GAO criticized the
Boston University Study for not describing how it arrived at its estimate, GAO did not criticize
the elaborate and detailed methodology of the NHTSA 50-state study.

Further, a new Boston University study was recently published. This study evaluated the
effectiveness of .08 BAC laws enacted in six states in 1993 and 1994 and concluded that, overall,
these states experienced a 5-6 percent greater decline in measures of alcohol-related crashes,
compared with six nearby states that did not lower their BAC limits. This study estimated that, if
all states adopted a .08 BAC law, 400-500 fewer fatalities would occur annually.

Advocates of .08 BAC laws have used the mid-point of these three estimates and have projected
that, if all states were to adopt .08 BAC laws, an additional 500 lives would be saved each year.
This estimate of 500 lives saved is well within the confidence boundaries ofall of the estimates

made to date.

Statement; .08 BAC laws make criminals out of normal social drinkers.

Response: Impairment and crash risk are the issues - not how many drinks it may take to get to
.08 BAC. Scores of studies have been conducted which indicate that, at .08 BAC virtually
everyone is impaired in important skills related to driving and that, at that level, the risk of being
involved in a fatal crash is many times greater than at .00 BAC.



Statement: “.08 BAC legislation will not affect problem drinker drivers who have high BAC
levels.”

Response: The research shows that .08 laws not only reduce the incidence of impaired driving
at lower BACs, they also reduce the incidence of impaired driving at higher BACs (i.e., over
10). A .08 law serves as a general deterrent to drinking and driving. It sends a message that the
state is getting tougher on impaired driving, and it makes many people think twice about getting
behind the wheel after they've had too much to drink. A .08 BAC law is a key component of an
overall program to reduce impaired driving. While problem drinkers do account for a significant
part of the problem, most fatally injured drinking drivers (70-80%) have no prior alcohol-related

offenses.

A comprehensive anti-DWI program must use all available laws and programs to reduce
fatalities.

Statement: “.08 isjust the first step toward even lower BACs and eventually another attempt at
prohibition.”

Response: The notion that safety organizations seek a return to prohibition is

unfounded. Although there is strong research evidence that driving-related skills begin to
deteriorate below .08 BAC, most safety advocates have adopted .08 BAC as a reasonable and
acceptable compromise that will save lives, prevent injuries and reduce costs to society.



Federal Highway Funding and State DWI Laws

Prepared for Representative Norman Rokeberg

By Patricia Young, Legislative Analyst

SUMM A Y o e e e e e e e e e e e e oo e e e e e e e e e e e e m o m i mm m i mmmmmmmmmmmmm e m e e m—m———————— 2
hcentive G rant— Alcohol -hpaired Driving Countermeasures (Section410) ..o oo _- 3
hcentive G rant— 0.08 BAC (Section 163)......iiiiiiiiii ettt ee e e see e e e ne e e aee e e 6
Transfer Programs— O pen Container (Sections 1) and Repeat O ffender (Section 164) _____ 7
Section 154— Open Container REQUITEMENTS............coiiiiieriiiee et 7
Section 164— Minimum Penalties for Repeat DWI Offenders........cccccvvvieiiiiiie i 8
Sanction-0.08 BAC (Sectiion 163(@ - - - - - oo o oo oo o e 9
Table One: Federal Highway Funding and Alcohol-Related Programs.........ccccoccvvveeiiiieneennnns 10

You asked for an explanation of the connection between federal highway dollars and a state’s
drinking and driving laws. Specifically, you asked whether Alaska has foregone federal funding
opportunities as a result of not having enacted certain provisions regarding open containers and
repeat offenders. If so, you wished to know how long the state has foregone such revenue and
the amount of funding that has been “lost.” Additionally, you asked for an explanation of the
funding consequences of the recent federal requirement concerning a blood alcohol

concentration standard of 0.08 percent.

For purposes of this report, we focus on measures relating to driving while intoxicated (DWI)
addressed by Congress in the Transportation Equity Act for the 214 Century, the current federal
authorization for surface transportation programs. After a brief summary, we address each
provision, and its impact on transportation and highway safety funding in Alaska, individually. We

consolidate the data in Table One.
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Summary

In order to encourage states to adopt and enforce specific rnti-drunk driving laws, Congress
authorized two incentive grant programs and two transfer pro' isions as part of the Transportation
Equity Act for the 21st Century (TEA-21) in 1998.1 These provisions are in effect from federal
fiscal year 1998 through 2003. More recently, President Clinton signed into law a sanction
provision to take effect in federal fiscal year 2004, for states that fail to adopt and enforce a 0.08
percent blood alcohol concentration (BAC) standard by that time.

Under the two incentive programs authorized by TEA-21, grant funds are available to states that
have enacted specific drunk driving countermeasures (Section 410) and to states that have
enacted a 0.08 percent BAC standard (Section 163). The countermeasures incentive under
Section 410—with different eligibility criteria—was available under ISTEA, the predecessor of
TEA-21. Alaska qualified for funding under the ISTEA version of the program, and because of a
delayed effective date, received approximately $200,500 during 1998. With the change in
requirements, however, the state no longer qualifies, and as a result, “lost" approximately
$127,000 in 1999. Section 410 is a broad program with numerous eligibility requirements and
several variables in the funding formula. According to Mary Moran, director of the state's highway
safety program, qualification demands more staff resources than are presently available. Thus,
even if the state were to qualify, she would not apply with the program’s current staffing level.

Potential funding under the Section 163 incentive program is significantly more substantial than
that available under Section 410. Because Alaska has not implemented the 0.08 BAC standard
needed to qualify for funding under this section, since 1998, the state has foregone approximately
$2.3 million that could have been used for any transportation project eligible for federal
assistance. The state will continue to “lose" approximately $700,000 to $800,000 during each
year through 2003 unless lawmakers choose to lower the BAC from 0.10 percent to 0.08.

The transfer provisions require states to implement specific provisions regarding open containers
(Section 154) and minimum penalties for repeat offenders (Section 164) by October of 2000.
Because Alaska's laws do not conform precisely to the federal requirements of either provision,
1.5 percent of the state's highway construction funds will be transferred to the highway safety
program for each of the provisions during FY 2001—a combined total of approximately $5.2
million. Another 1.5 percent for each provision will be transferred fcr fiscal year 2002 if the state
has not complied with the federal requirements; the transferred amounts double to three percent
for each provision during fiscal year 2003 and each year thereafter that the state has not

complied.

Lastly, beginning with federal fiscal year 2004, the U.S. Department of Transportation will begin to
withhold a percentage of the highway funds apportioned to states that continue to resist
implementing the 0.08 BAC standard for per se DWI (Section 163[a]). According to federal
estimates, if Alaska has not implemented such a standard by FY 2004, the state will lose 2

1The Transportation Equity Act for the 21st Century (TEA-21), enacted June 9, 1998, as Public Law 105-178,
authorized federal surface transportation programs for the six-year period of 1998-2003. The Act reauthorized existing
National Highway Traffic Safety Administration programs, including the DWI countermeasures incentive grant program
under Section 410. Additionally, TEA-21 created the incentive grant program for 0.08 BAC under Section 163. The TEA-
21 conferees also agreed upon two provisions for transfer of a portion of a state's highway construction funds to its
highway safety program if the state fails to establish and enforce minimum penalties for repeat drunk driving (Section 164)
and for open containers in the passenger compartment of a vehicle (Section 154). These two initiatives, omitted from the
conference report, wore restored to TEA-21 by the TEA-21 Restoration Act, on July 22,1998, as Public Law 105-206.
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percent, or approximately $3.6 million of its 2004 funding. The annual penalty would rise by an
additional 2 percent each year to an estimated $14.3 million by FY 2007. States that implement
the standard before the end of FY 2007, however, will recover the withheld funding.

Incentive Grant—AlcoholHmpaired Driving Countermeasures
Section 410

As part of the Transportation Equity Act for the 214 Century, Congress authorized approximately
$220 million for grants under Section 410, to encourage states to adopt and implement programs
to reduce traffic safety problems resulting from individuals driving under the influence of alcohol.2
The program includes two basic grant options. States may qualify for both basic grants, and those
that qualify for either can also apply for supplemental grants.

The Section 410 program was in place under the Intermodal Surface Transportation Efficiency
Act of 1991 (ISTEA). Congress reauthorized the program with TEA-21 but amended the eligibility
requirements and delayed the effective date until FY 1999. According to Mary Moron, director of
the Alaska Highway Safety Office, the amendments, to a large extent, reversed the eligibility
requirements for the basic and the supplemental grants. As a result, although Alaska qualified
under ISTEA, the state no longer does so.

Prior to the eligibility change, Alaska qualified for basic grant funding because criteria such as
videotaping of drunk drivers by police, an on-going DWI-prevention program, and the use of
passive alcohol sensors (breath tests) by police were in place. Because the shift did not become
effective until 1999, Alaska received approximately $200,500 during 1998. Since the shift,
however, those criteria pertain to the supplemental grants, rather than to the basic ones.
Because a state must qualify for a basic grant to apply for a supplemental grant, Alaska is
currently ineligible for all Section 410 funding. Had Alaska qualified, the state would have
received approximately $127,000 in 1999 to support anti-drunk driving programs. Because of the
high number of variables involved in Section 410 funding, Ms. Moran is unable to estimate the
amount that Alaska "lost" in 2000. Specific details of the current Section 410 program follow.3

Section 410 Eligibility. States have two options for qualifying for the basic
Section 410 grant funding. States that qualify for a basic grant may apply for
supplemental grants:

Basic Grant A—implement at least 5 of the following 7 c.iteria:
+ Administrative license revocation;

¢ A program to prevent drivers under age 21 from obtaining alcoholic
beverages;

¢ A program for intensive impaired driving law enforcement;

223 USC 410, Alcohol-Impaired Driving Counlermeasures.

3 Federal Highway Administration. "TEA-21 Fact Sheet: AIcoho'I-Im aired Dnving Countermeasures Incentive
Grants," September 14,1998; available at h|tF7A,VWW.thW&.d0t.gOV. teaZ1/factsheets n_410.htm (accessed 10/10/2000).
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A graduated licensing law with nighttime driving restrictions and zero
tolerance;

¢ A program to target drivers with high BAC;

¢ Young adult drinking programs to reduce impaired driving by individuals age
21 through 34;

¢ An effective system for increasing the rate for BAC of drivers in fatal
accidents—beginning in FY2001, the testing ratemustbe above thenational

average.
Basic Grant B—demonstrate both of the following:

¢ A reduction in the percentage of fatally injured drivers with 0.10 BAC or
greater, in each of the last 3 years; and

¢ A percentage of fatally injured drivers with 0.10 BAC or greater that is lower
than the national average for each of the last 3 years.

Supplemental Grants—implement any of the following:

¢ Videotaping of drunk drivers by police;

¢ A self-sustaining impaired driving prevention program;
¢+ Laws to reduce driving with suspended license;

¢ Use of passive alcohol sensors by police;

¢ Effective system for tracking information on drtink drivers;

¢ Other innovative programs.

Distribution of Funds: Beginning in FY 1999, qualifying states receive up to 25%
of their FY 1997 Section 402 apportionment for each basic grant; supplemental
grants may not exceed 10% of funding made available for Section 410.

Program Administration: The federal share for Section 410 shall not exceed 75%
in the 14 and 2rd years in which a state receives a grant, 50% in the 3rdand 4lh
years, and 25% in the 5lhand 6(years. States may use Section 410 grant funds
only to implement and enforce impaired driving programs.

At present, Alaska meets at least two of the seven program criteria for basic grant A. The state
must meet at least five in order to qualify for funding. According to Ms. Moran, Alaska's eligibility
in regard to some criteria is debatable: the state might qualify, for example, in regard to programs
for reducing alcohol-impaired driving by young adults. Similarly, the state might qualify in regard
to the rate of BAC testing of drivers involved in fatal crashes if the rate is above the national
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average.4 Alaska's DWI countermeasures scheme does riot qualify in regard to the following
basic grant A criteria:

Administrative license revocation. Alaska qualified in regard to this criterion until
state lawmakers reduced the duration of license revocation for minors driving
after consuming alcohol from 90 days, one year, and three years for first, second,
and third or subsequent revocations to 30 days, 60 days, 90 days, and one year
for first, second, third, and fourth or subsequent revocations, respectively.5
Although other provisions still qualify, the revocation scheme as a whole now
does not.

Graduated licensing law with nighttime restrictions and zero tolerance. Although
the state has a graduated licensing system in place and an absolute zero
tolerance law (rather than the federally required 0.02 BAC), Alaska’s system
does not satisfy the federal requirements in the following ways:

¢ Program eligibility requires that all occupants must be properly restrained.
Alaska law refers only to proper restraint of children under the age of 16.6

¢+ Program eligibility requires that, absent a state-approved exception, a person
authorized to drive under a learner's permit or an intermediate driver's
license may not drive during some period of the night unless a licensed driver
who is 21 years of age or older is in the vehicle. Alaska law has no nighttime

restriction.

¢ Program eligibility requires that holders of learner's permits and intermediate
licenses must remain crash and conviction free. In addition to the revocation
provisions noted above, Alaska law addresses license revocation for minors
between the ages of 13 and 17 who are convicted of or adjudicated as
delinquent for misconduct involving a controlled substance, or for offenses
involving the illegal use or possession of a firearm.8

Program targeting drivers with high BAC (a system of graduated sanctions for
DWI offenders with higher than average BAC).

In regard to basic grant B, according to Ms. Moran, the state is close to qualifying for both criteria.
She notes, however, that applying for and monitoring either of the Section 410 grant possibilities
require a substantial amount of effort. Even if the state could qualify today, she concludes, she
would not apply because she lacks sufficient staff to handle the paperwork.

4 Testing the BAC of all drivers Involved in crashes that result in fatalities—regardless of whether the drivers
survive—would provide highly useful data, according to Ms. Moran.

5AS 28.15.183(d), Administrative Revocation of License to Drive: changed by Chapter 88, SLA 1999.
6 AS 28.05.095, Use of Seat Belt and Child Safety Devices Required.
7AS 28.15.051-055, Instruction Permits and Provisional Driver's License.

8AS 28.15.185, Court Revocation of a Minor's License to Drive.
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Incentive Grant—0.08 BAC (Section 163)

Along with the reauthorization of Section 410 funding, Congress authorized a new incentive
program under Section 163.9 Section 163 provides a total of $500 million in incentive grant funds
for states that enact and enforce laws providing that any person with a BAC of 0.08 percent or
greater while operating a motor vehicle will be deemed to have committed a per se offense of
driving while intoxicated. These funds may be used for highway safety or highway construction—
any project eligible for assistance under Title 23 U.S.C. No matching state dollars are required.
Program particulars follow.'0

Section 163 Eligibility: Any state that has in effect and is enforcing a 0.08 BAC
law, before the end of the fiscal year, is eligible to receive incentive funds for that
fiscal year. To be eligible, a state’s law must meet six basic elements:

¢ It must apply to all drivers;
¢ It must set a BAC level of no more than 0.08;
¢ It must establish driving at 0.08 BAC as an offense that is illegal perse;

¢ It must provide for primary enforcement of the law (rather than requiring
probable cause that another violation has been committed before allowing
enforcement of the 0.08 BAC law);

¢ It must apply to the criminal code and, in states with administrative license
revocation (ALR) laws, to the ALR law as well; and

¢ It must be deemed to be equivalent to the state's standard DWI offense.

Distribution of Funds: Available funding each year is apportioned among all
eligible states. According to the Section 402 formula—

¢ 75 % based on the ratio of the state’s population in the latest federal census
to the total population in all states.

¢ 25 % based on the ratio of the public road miles in the state to the total public
road miles in all states.

The apportionment to each state is no less than one-half of one percent.

Program Administration: The federal share of a project funded under Section
163 is 100 percent. States may use Section 163 grant funds for any project
eligible for federal funding under Title 23.

s 23 USC 163. Safety Incentives to Prevent Operation of Motor Vehicles by Intoxicated Persons.

,0 Federal Highway Administration, "TEA-21 Fact Sheet: Safety Incentives to Prevent Operation of Motor Vehicles
by Intoxicated Persons," September 14,1998; available at httpy/WWW.(hwa.dot.gov/tea21/factsheets/n_163.htm

(accessed 10/10/2000).
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Because Alaska's BAC standard is 0.10 percent, Alaska has not qualified for Section 163
incentive funding. Had Alaska lawmakers lowered the BAC limit to 0.08 and had that law been in
effect before the end of 1998, Alaska would have received approximately $762,500 for that year.
Had the state qualified in 1999 or 2000, the funding received would have been approximately the
same. As Ms. Moran notes, although federal authorization for the program has increased slightly
each year, the number of states that qualify has also increased. Nevertheless, at this point, the
state has foregone roughly $2.3 million in funding that could have been used for any project
eligible for assistance under Title 23. If the state certifies with the U.S. Department of
Transportation before the end of September, 2001, that Alaska has enacted and is enforcing a
conforming law, Alaska could receive an estimated $700,000 to $800,000 a year in Section 163
funds for federal fiscal years 2001 through 2003.11

Transfer Programs—Open Container (Sections 154) and Repeat
Offender (Section 164

In addition to the incentive funding programs, Congress authorized two new programs in which a
percentage of a state’s highway construction funds (National Highway System, Surface
Transportation Program, and Interstate Maintenance) will be transferred to its highway safety
program if that state has not enacted or does not enforce specific provisions to counter alcohol-
impaired driving by October 1, 2000.12 These programs have identical funding consequences.
The penalty for each is transfer of 1.5 percent of a state’s construction funds for FY 2001 and
2002, and 3 percent for each year thereafter. The funds transferred to the safety program must
be used for alcohol-impaired driving countermeasures, for DWI law enforcement, or for hazard
elimination programs. Projects funded with the transferred funds do not require state matching

funds.

Section 154— Open Container Requirements

For the purposes of Section 154, a state must have in effect a law that prohibits the possession of
any open alcoholic beverage container, or the consumption of any alcoholic beverage, in the
passenger area of any motor vehicle on a public highway or the right-of-way of a public highway

in the state.13

U.S. Department of Transportation officials deem Alaska's open container law as nonconforming
because of ambiguous wording in regard to motor cycles. The problematic portion of AS
28.35.029 reads as follows:

(b)... a person may transport an open bottle, can or other receptacle containing
an alcoholic beverage

11 Mary Moran, director, Alaska Highway Safety Office, (907) 465-4374.

1223 USC 154. Open Container Requirements; and 23 USC 164, Minimum Penalties for Repeat Offenders (or DWI
or DUI.

1B Federal Highway Administration, “TEA-21 Fact Sheet: Open Container Requirements," September 14,1998;
available at http://c\)/vww.Ihwa.dol.gov/taa21/|actshaats/n_ 15-/.htm (accessed 10/25/2000).
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(1) in the trunk of a motor vehicle;

(2) on a motor driven cycle, or behind the last upriyiit seat in a motor home,
station wagon, hatchback, or similar trunkless vehicle, if the open bottle, can, or
other receptacle is enclosed within another container. ...

State officials have attempted to persuade federal officials that the provision was intended to
mean—and is enforced as meaning—that a person may transport an open bottle on a motor
cycle only if it is enclosed within another container. Federal officials maintain, however, that the
provision could be interpreted to mean that a person may transport an open bottle on a motor
cycle. Under this view, the phrase "if the open bottle ... is enclosed . ." could have been
intended—and could be interpreted—to refer to "motor home, station wagon, hatchback, or
similar trunkless vehicle" without also referring to "motor cycle." As a result, federal officials
conclude that Alaska law does not meet Section 154 requirements.

Section 164— Minimum Penalties for Repeat DWI Offenders

To meet the requirements of Section 164, a state must have in effect a law that provides, as a
minimum penalty, that an individual convicted of a second or subsequent DWI offense shall be
subject to the following penalties. 4

¢ License suspension for not less than one year;

¢ Impoundment or immobilization of each of the individual’s motor vehicles, or
installation of an ignition interlock system on each of the individual's motor
vehicles;

¢ Assessment of the individual’'s degree of alcohol abuse and treatment as
appropriate; and

¢ Receiving, for a 2rdoffense, assignment of not less than 30 days community
service, or not less than 5 days imprisonment; and for a 3rd or subsequent
offense, an assignment of not less than 60 days of community service, or not
less than 10 days imprisonment.

Alaska's statutory provisions meet Section 164 requirements except in regard to impoundment
and immobilization of a repeat offender’s vehicles and the installation of ignition interlock devices.
Alaska law provides that the state may order the forfeiture of a vehicle involved in a DWI offense,
but forfeiture is not mandatory, and it applies only in third or subsequent offences. Further, the
sanction applies only to the vehicle used in the offense, rather than to all vehicles owned by the
offender.15 As with vehicle forfeiture, the installation of ignition interlock devices is authorized but
not mandatory and would not be required in all vehicles owned by an offender. Additionally,
installation of such devices applies only in cases wherein the offender receives probation.16

l4Federal Highway Administration, "TEA-21 Fact Sheet: Minimum Penalties for Repeat Offenders for DWI or DUI,"
September 14,1998; available at httpyAWW.thwa.dot.gov/tea21/factsheets/n_164.htm (accessed 10/10/2000).

15AS 28.35.036, Forfeiture of Vehicle or Aircraft.

AS 12.55.102, Alcohol Related Offenses.
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As noted earlier, in order to avoid transfer of highway construction funds, states must have met
the requirements by October 1, 2000, the beginning of federal fiscal year 2001. As a result of not
meeting the requirements for Sections 154 and 164, a total of approximately $5.2 million in funds
that would have gone for highway construction in Alaska will be transferred to the state’s safety
program. The same percentage will be transferred for fiscal year 2002 if the state has not
complied with the federal provisions; the transferred amounts double to three percent for fiscal
years 2003 and each year thereafter that the state has not complied.

Sanction-0.08 BAC [Section 163(a))

As you know, on October 23, 2000, President Clinton signed into law a national standard for
drunk driving. The act requires states to implement laws providing that any person driving with a
blood alcohol concentration of 0.08 percent or greater is deemed to have committed a per se
offense of driving while intoxicated. Currently, 31 states, including Alaska, define per se drunken
driving at 0.10 percent BAC.

Under the act, states have until October 1, 2003, to pass a 0.08 BAC perse law. Those that do
not will face the withholding of 2 percent of their highway construction funds in federal fiscal year
2004, with the penalty increasing by an additional 2 percent each year for a total of 8 percent in
FY 2007. States that implement the standard by 2007 will recoup the withheld funding. Based on
estimated FY 2003 apportionments, the U.S. Department of Transportation foresees the
possibility of up to approximately $36 million withheld from Alaska by the end of FY 2007 if the
state does not pass a conforming BAC law.

We consolidate data and information on each of the TEA-21alcohol-related programs—
incentives, transfers, and sanctions—in Table One, "Federal Highway Funding and Alcohol

Related Program."

I hope this information is useful to you. Please do not hesitate to contact us if you have questions
or need additional information.
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SECTION 1

Introduction

Overview of the Prablem

Impaired driving is the most frequently
committed violent crime in America. Every 33
minutes, someone in this country dies in an
alcohol-related crash. In the time it takes you
to read this booklet, someone else will die
needlessly.

For many years, we were making good progress.
Due to the tireless efforts of many organizations
and citizens around the country, alcohol-related
traffic deaths decreased significantly. In the last
decade, alcohol-related fatalities dropped from
23,630 in 1988 to 15,935 in 1998, according
to the National Highway Traffic Safety
Administration (NHTSA).

This 33% drop in alcohol-related deaths is gen-
erally attributed to:

STRONGER LAWS,
TOUGHER ENFORCEMENT, AND

GOOD CONSUMER EDUCATION.

Americans better understand the impaired
driving problem, fewer are driving after drinking,
and more are getting caught when they do.

While alcohol-related fatalities have decreased
the past three years (after an increase in 1995),

alcohol involvement is still the single greatest
factor in motor vehicle deaths and injuries. Only
about 5% of all crashes involve the use of alco-
hol, but 38% of fatal crashes do.

15,935 deaths in one year is 15,935 grieving
families too many. But the carnage doesn't end
there. In addition to these tragic deaths, another
one million people are injured in alcohol-related
traffic crashes annually. And these crashes cost
society over $45 hillion every year for things like:

EMERGENCY AND ACUTE HEALTH CARE COSTS,
LONG-TERM CARE AND REHABILITATION,
POLICE AND JUDICIAL SERVICES,

INSURANCE,

DISABILITY AND WORKERS' COMPENSATION,
LOST PRODUCTIVITY, AND

SOCIAL SERVICES FOR THOSE WHO CANNOT
RETURN TO WORK AND SUPPORT

THEIR FAMILIES.

Just one alcohol-related fatality is estimated to
cost society $950,000. Each alcohol-related
injury averages $20,000. Eventually, we all bear
the costs of these deadly actions, through tax-
payer supported services and programs, higher
insurance costs and even higher prices on goods
and services, since employers pick up about half
the costs associated with motor vehicle crashes.
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W\B Know What Works

We know what works to reduce the incidence of
impaired driving-a combination of:

EFFECTIVE LAWS,
STRONG ENFORCEMENT, AND
HIGHLY VISIBLE PUBLIC INFORMATION AND

EDUCATION.

The successes of the past two decades can be
attributed to all of these factors combining to
change people's behavior. We've made some
real progress, thanks to grassroots organizations,
citizen activists, national highway safety and
public health groups, concerned legislators and
other elected leaders, involved industries and
millions of people with plain old common sense.

'‘One for the road' used to be the standard and
the antics of a drunk used to be considered
funny. Now we've made some changes in the
way we look at impairment. Many of us have
changed our behavior as well, either by moder-
ating our drinking if we must drive or designat-
ing a driver before alcohol is consumed. Party
hosts are more nutious and guests look out for
one another. And the hospitality industry has
made a commitment to training servers to
recognize the signs of impairment.

Impaired driving has been reduced since the
early 80's, but it is still an enormous problem.
There is more we can do, and it all begins witli

effective laws.

Key Laws That Every State Needs

There are four key laws that have been proven
effective in the fight against impaired driving
(see chart, ""State Anti-Impaired Driving Laws,"
page 6). It is important to understand what each
is and how it works, both alone and together
with other lawns.

Illegal per se - An illegal per se law makes it
illegal in and of itself to drive with an alcohol
concentration measured at or above the

established illegal level. Forty-eight states have
established a perse law (the exceptions are
Massachucetts and South Carolina). In 31 of
those stales, the legal limit is .10% blood
alcohol concentration (BAC) per se. That means
it is against the law to drive a motor vehicle

if you have a BAC of .10 or more, whether or
not you exhibit visible signs of intoxication.
Seventeen other states and DC have established
.08 BAC as the legal limit (see chart, "States
with BAC Per Se Laws," page 4).

Administrative license revocation (ALR) - An
ALR law gives state officials the authority to sus-
pend administratively the license of any driver
who fails or refuses to take a BAC test. Notice of
the suspension is given immediately, although a
temporary permit is usually issued. The permit is
valid from 7-45 days, depending on the state.
During that time, the accused person can appeal
through administrative channels. If no appeal is
filed, the license is then automatically suspend-
ed for a prescribed period of time. Suspensions
range from seven days to six months for first-
time offenders, again depending on the state,
and are longer for repeat offenders. ALR laws do
not replace criminal prosecution, and their
constitutionality has been consistently upheld
whenever challenged. As of late 1999,40 states
had ALR lawns.

Zero tolerance - Zero tolerance laws make it
illegal for drivers under age 21 to drive with any
measurable amount of alcohol in their system,
regardless of the BAC limit for older drivers.
Since it is illegal in every state for those under
21 to purchase or publicly possess alcoholic
beverages, mat"- tilat no amount of
alcoho' » ... uj uleiuu.u ,_r drivers under
that age. Many states have set the limit for
underage drivers at .02 BAC. This helps reduce
legal challenges that claim mouthwash, gum or
cold medicine are somehow responsible for a
positive but very low BAC reading (there is

no evidence that such substances affect the
standard breath analysis tests when they are



conducted properly or that other challenges
about the accuracy of alcohol detection equip-
ment are valid). As of late 1999, all 50 states
plus DC had zero tolerance laws for youth.
States that did not have zero tolerance laws for
youth by 1998 faced a federal sanction of the
withholding of highway construction funds.

.08 BAC- .08 establishes a lower limit to define
intoxication for all drivers. Lowering the BAC
limit to .08 sets the illegal limit at a point at
which driving skills are proven to be compro-
mised. At .08 BAC, all drivers, even experienced
ones, show impairment in driving ability. For the
great majority, there is serious deterioration in
driving performance at .08. Although virtually all
highway safety groups and transportation safety
agencies support .08, only 17 states, plus DC
have adopted such laws as of late 1999. Some
organizations in the alcohol and hospitality
industries vigorously oppose .08 legislation
whenever it is proposed.

In addition to these four key laws, the National
Safety Council and the National Highway Traffic
Safety Administration (along with many other
organizations and agencies) encourage other
anti-impaired driving steps such as:

THE USE OF SOERIETY CHECKPOINTS AND
SATURATION PATROLS BY LAW ENFORCEMENT
AGENCIES COUPLED WITH HIGH LEVELS OF
publicity;

INCREASED ENFORCEMENT FOR UNDERAGED
DRINKING AND DRIVING,*

GRADUATED DRIVER LICENSING PROGRAMS
FOR NEW, YOUNG DRIVERS*

THE USE OF DESIGNATED DRIVER AND SAFE
RIDE PROGRAMS,*

RESPONSIBLE SERVER PROGRAMS,*

CONSUMER EDUCATION,* AND

CONTINUED RESEARCH TO FIND NEW AND

BETTER WAYS TO COMBAT IMPAIRED DRIVING.

, . States With BACper se taws|
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SECTION 2

What 1s .08?

l\/basuring |n‘pain’rent device carried by police officers. It is non-invasive "ADrink iS a
and can even be performed while the person is ™ ;
Tlie amount of alcohol in a person's body is L P ) be Drmk IS&DI’I
. . . still in his or her vehicle.
measured by the weight of the alcohol in a certain
volume of blood. Tliis is called the blood alcohol Evidentiary breath testing equipment is evaluated ) DRINKEQUALS .54 - W
concentration, or 'BAC." Because the volume of for precision and accuracy by NHTSA. Test instru- OQUNCES OF allcorol; -
blood vaiies with the size of a person, BAC establish- ments approved by NHTSA as conforming to speci- Thisis the
__~ . . APPFEOXIMATETAMOUNT
es an objective measure to deteimine levels of fications are accurate within plus or minus .005 of FOUND BE
impainnent the true BAC value. ~“CNE SHOTOf DISTILLED
; ; il PIRITS, OB ONE CAN — *
Hie measurement is based on grams per deciliter State BAC Levdls RO o
(g/dl), and in most states a person is considered a BEEI_ s e AASS

All states but two (Massachusetts and South
Carolina) have established BAC perse levels.
Seventeen of those states plus the District of

legally intoxicated if his or her BAC is .10 g/dl or
greater; that is alcohol makes up one-tenth of one

percent of the person's blood.

Columbia have set that level at .08 (Alabama,
A driver's BAC can be measured by testing the California, Florida, Hawaii, Idaho, lllinois, Kansas,
blood, breath, urine or saliva. Breath testing is the Maine, New Hampshire, New Mexico, North
primaiy method used by law enforcement agen- Carolina, Oregon, Texas, Utah, Virginia, Vermont
deﬁ_' Prelir.n'nary brea.th testing can be performed and Washington). For more state-specific data, see
easily during a roadside stop using a hand-held the chart The State of the States” on next page.
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SECTION 3

Effect of BAC
on Traffic Crashes

The Effect of Alcohol on Ability

With each drink consumed, a person's blood
alcohol concentration increases. Although the
outward appearances vary, virtually all drivers are
substantially impaired at .08 BAC. Laboratory and
on-road research shows that the vast majority of
drivers, even experienced drivers, are significantly
impaired at .08 with regard to critical driving
tasks such as braking, steering, lane changing,
judgment and divided attention. In a recent study
of 168 drivers, every one was significantly
impaired with regard to at least one measure of
driving performance at .08 BAC. The majority of
drivers (60-94%) were impaired at .08 BAC in
any one given measure. This is regardless of age,
gender, or driving experience (see chart, "BAC
and Impairment,” at right).

The risk of being in a motor vehicle crash also
increases as the BAC level rises. The risk of
being in a crash rises gradually with each BAC
level, but then rises very rapidly after a

driver reaches or exceeds .08 BAC compared to
drivers with no alcohol in their system.

A recent study found that the risk of being killed
in a single vehicle crash at .08 to .099

BAC ranged from 11 times the risk at .00 BAC
for older drivers to 52 times the risk at .00 BAC
for young male drivers.

.08 Sats a Reasonable Limit

Setting the BAC limit at .08 is a reasonable
response to the problem of impaired driving. This
is not a couple of beers after work or a glass or
two of wine with dinner. At .08, everyone is
impaired to the point that driving skills are
degraded. Most states that have lowered their

BAC to .08 have found a measurable drop in
impaired driving crashes and fatalities, as have
many countries that have adopted .08 (see chart,
'BAC Levels in Other Countries,” on page 10).
.08 also serves to deter driving after drinking.
Crash statistics show that even heavy drinkers,
who account for a high percentage of DWI
arrests, are less likely to drink and drive because
of the general deterrent effect of .08. At the
same time, lowering the BAC limit to .08 makes
it possible to convict seriously impaired drivers
whose BAC levels are now considered marginal
because they are at or just over .10.

Setting the BAC
LIMIT AT .08 ISA
REASONABLE
RESPONSE TO THE

IMPAIRED
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SECTION4

The Case for
08 BAC Laws

.08 Laws Work

The effect of California's .08 law was analyzed
by NHTSA, which found that 81% of the driving
population knew that the BAC limit was stricter
(from a tremendously successful public educa-
tion effort). The state experienced a 12% reduc-
tion in alcohol-related fatalities, although some
of this can be credited to the new administrative
license revocation law. The state also experi-
enced an increase in DUI arrests.

The second multi-state analysis of the effect of
lowering BAC levels to .08 was conducted
recently by Ralph Hingson, Sc.D., a professor at
Boston University’s School of Public Health and
Chairman of the school's Social and Behavioral
Sciences Department, along with two other
researchers. The results of their study were
reported in the September 1996 issue of the
American Journal of Public Health, a
peer-reviewed journal.

Hingson compared the first five states to lower
their BAC limit to .08 (California, Maine, Oregon,
Utah and Vermont) with five nearby states that
retained the .10 limit. Overall, the .08 states
experienced a 16% reduction in the proportion
of fatal crashes with a fatally injured driver
whose BAC was .08 or higher, as well as an
18% reduction in such crashes with a fatally
injured driver whose BAC was .15 or higher.

The immediate significance of these findings is
that, not only did the .08 BAC laws reduce the
overall incidence of alcohol fatalities, but also
reduced fatalities at the higher BAC levels. The
eifect on extremely impaired drivers (the
‘problem drinking drivers') was even greater
than the overall affect.

The study concluded that if all states lowered
their BAC limits to .08, alcohol-related highway
deaths would decrease by 500-600 per year.

In a NHTSA analysis of these five states (Johnson
and Fell, 1995), significant reductions in alcohol-
related fatal crashes were found in 4 out of the
5 states ranging from 4% to 40% when com-
pared to the rest of the states with .10 BAC laws.

Inpaired Driving Affects Us All

About two out of every five Americans will be
involved in an alcohol-related crash at some
time in their lives, and many of them will be
innocent victims. There is no such thing as a
drunk driving accident. Virtually all crashes
involving alcohol could have been avoided if the
impaired person were sober.

As BAC levels rise, so does the risk of being
involved in a fatal crash. Recent research has
shown that, in single vehicle crashes, the relative
fatality risk for drivers with BACs between .08
and .099 is at least eleven times greater than
for drivers with a BAC of zero and is 52 times
greater for young males.
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States Have the Responsibility

In the United States, BAC limits are set by states.
The limit of .10 found in most states is the high-
est in the industrialized world (see chart, "BAC
Levels in Other Countries, on next page).

An eleven state study also examined the effects
of .08 BAC (and ALR) laws. It found that .08 BAC
legislation was associated with reductions in
alcohol-related fatalities, alone or in conjunction
with ALR laws, in seven of the eleven states
studied. In five of these states (VT, KS, NC, A,
NM), implementation of the .08 BAC law itself
was associated with significantly lower rates of
alcohol-related fatalities. These results take into
account any pre-existing downward trends the
states were already experiencing, due to other
factors such as the presence of other laws, use
of sobriety checkpoints, etc. In two states (CA
and VA), significant reductions were associated
with the combination of .08 BAC and ALR

laws, implemented within 6 months of each
other. This study also found evidence of
reduced alcohol (beer)

consumption in several

slates following implemen-

tation of .08 laws.

The third study analyzed
the effects of a .08 BAC
law implemented in 1993
in North Carolina, a state
which had already been
experiencing a s' irp
decline in alcohol-related
fatalities since 1987. This
study concluded that there
was little clear effect of the
lower BAC limit. Results
from various analyses sug-
gested that some portion

of the reductions may have been associated
with the law but the magnitude of these effects
was not sufficient to make this conclusion.

In aggregate, these three recent studies provide
additional support for the premise that .08 BAC
laws help to reduce alcohol-related fatalities,
particularly when they are implemented in
conjunction with other impaired driving laws
and programs. Nearly all of the findings of these
and previous studies show changes that suggest
that .08 BAC legislation (as well as.10 BAC laws
and ALR laws) have contributed to the trend
toward reduced alcohol-related crashes and
fatalities that have been experienced across

the nation.

NHTSA, the federal agency charged with the
safety of motor vehicles and our nation's
highway safety, has long supported .08 state
laws. In a 1992 Report to Congress, the agency
recommended that all states lower their illegal
per se limit to .08 for all drivers 21 years and



above. (NHTSA supports zero tolerance for driv-
ers under the legal drinking age - see Section 1
for more information.) Numerous other federal
agencies with an interest in public health and
safety issues, as well as dozens of private sector
organizations, support NHTSA's call for universal
.08 state laws (see box, 'Who Supports .08 BAC
laws?/ page 13).

Why Sore States Don't Have .08

As a public policy to deter impaired driving, .08
has lagged behind other countermeasures such
as JEISE, administrative license revocation and
zero tolerance for those under 21. Nearly all
states have PEI S€, the vast majority have ALR
and all have zero tolerance.

But the passage of new .08 laws have been few
and far between, despite consistent evidence
that they work, because some organizations in
the alcohol and hospitality industries oppose any
and all such proposals at the state level. This is
both sad and ironic, since these industries have
not only been strong supporters of many other
anti-impaired driving laws, but have also been
crucial partners in getting safety messages out
to hard-to-reach audiences.

Promotions such as designated driver programs
and sober ride/call-a-cab efforts showcase their
concern, generate enormous goodwill from the
general public and raise awareness. It is tragic
that some of the same companies and trade
associations that have launched excellent server
training programs, public information campaigns
and other efforts to reduce impaired driving so
vigorously oppose legislation when it comes to
.08 (see box, "What the Hospitality Industry Can
Do," on page 18).

A recently released report by the General
Accounting Office (GAO), which reviewed the
currently available .08 BAC studies stated that,
while the evidence of impact of .08 BAC laws is
not conclusive, 'there are...strong indications that

"WhoSuppgrts"08 BAC Lains?"
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.08 BAC laws, in combination with other drunk
driving laws (particularly license revocation
laws), sustained public education and informa-
tion efforts, and vigorous and consistent enforce-
ment, can save lives.'

We commend GAO for reaching the sound and
accurate conclusion that a .08 blood alcohol
concentration (.08 BAC) law can be an impor-
tant component of a state's overall highway
safety program. We agree that highway safety
research shows that the best countermeasure
against drunk driving is a combination of laws,
including .08 BAC, sustained public education,
and vigorous enforcement and we agree that
there are strong indications the .08 BAC laws,
when added to existing laws and programs, are
associated with reductions in alcohol-related
fatalities.

With regard to whether the studies are "conclu-
sive," it must be pointed out that all research is
equivocal and therefore, by that definition,

inconclusive. In context, however, particularly
with the addition of the recently released studies
conducted by NHTSA, the evidence is consistent
and convincing that, in most states where .08
BAC laws have been added to existing impaired
driver control efforts, they have been associated
with reductions in alcohol-related fatalities.

The Tine is Now

Recent research by NHTSA and past studies by
the Boston University School of Public Health
and the California Department of Motor Vehicles
have shown impaired driving reductions already
attributable to .08, as well as the potential for
saving additional lives if all states adopted .08
BAC laws. Not only would deaths and injuries
go down, but costs would as well. Alcohol-related
crashes cost society $45 billion every year, not
including pain, suffering and lost quality of life.
For more information on these enormous costs,
see the fact sheet "Economic Issues” in

the appendix.



SECTION 5

Myths about .08 BAC

Myths about .08 abound, many proliferated by
those who actively oppose .08 laws. Here are a
few of the commonly heard myths, countered
by research-based facts from the National
Highway Traffic Safety Administration, academic
and scientific institutions, and credible private
sector organizations such as Mothers Against
Drunk Driving.

MYTH:
"If you lower the BAC limit to .08, it means | can't
even have a couple of drinks with my dinner."

FACT: While there is no "safe’ amount of alcohol
for drivers, most people can drink moderately and
drive legally when the illegal perse limit is set at
.08. A 170-pound male typically would have to
consume more than four drinks in one hour on an
empty stomach to reach a BAC of .08. A 135
pound female typically would have to consume
three drinks in the same time frame.

MYTH:
"l know when I'm too drunk to drive' - 1don't
need to be concerned about my blood alcohol

concentration."

FACT: Your driving skills can be seriously
compromised even when your behavior is not
observably 'drunk." Alcohol causes impairment in
reaction time, attention, tracking, comprehension
and other skills essential for safe driving. Even
when attempting to drive carefully, an impaired
driver cannot compensate for those reduced
abilities. In addition, alcohol affects your ability to
judge whether or not you are impaired.

MYTH:

The American public does not support .08
because most people have no idea how much
alcohol it would take to putthem over the legal
limit"

FACT: According to several national surveys, most
Americans would not drive after having two or
three drinks in one hour, an amount that would
put them below .08. Most people know how much
alcohoal it takes to impair their driving ability and
they accept lower limits such as .08 for adults.

MYTH:
"".08 BAC legislation will not affect problem
drinker drivers who have high BAC levels."

FACT: The latest research shows that .08 laws
not only reduce the incidence of impaired driving
at lower BACs, they also reduce the incidence of
impaired driving at high BAG over .10 (Voas and
Tippetts, 1999). A .08 law serves as a general
deterrent to drinking and driving, sends a message
that the state is getting tougher on impaired driv-
ing, and makes people think twice about getting
behind the wheel after they've had too much to
drink. .08 is a key part of a complete package to
reduce impaired driving. While problem drinker
drivers do account for a significant part of the

DWI problem, most fatally injured drinking drivers
(70-80%) had no prior alcohol-related offenses.

A comprehensive anti-impaired driving program
must use all available laws and programs to
reduce DWI.

A .08 LAWSERVES
ASAGENERAL  /
DETERRENTTO  /
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MYTH:

"Lowering the BAC limit to .08 places an
unnecessary strain on the law enforcement
community by forcing officers to monitor the
behavior of currently legal drivers and pay less
attention to the real problem, repeat offenders
and those with high BACs."

FACT: Lowering the perse limit to .08 does not
place an unnecessary strain on police. Officers
still must have probable cause to stop and test
diivers to determine if they are impaired. A .08
law will actually make it easier for police to
arrest drivers at .10 or .11 BACs because these
are no longer "borderline™ cases.

MYTH:

"If you start arresting people driving with a .08
BAC you will clog up the court system."

FACT: In the largest state, California, the .08 law
has had little impact on the state's judicial
system. No increases have been reported in the
proportion of arrested drivers who plead guilty,
request jury trials or appeal convictions. .08 isa
deterrent to impaired driving, especially when
coupled with other effective anti-DWI measures.
Anything that reduces the incidence of DWI
reduces the overall burden on society,

including the judicial system.

MYTH:
.08 isjust the first step toward even lower BACs
and eventually another attempt at prohibition."

FACT: Widely accepted public health research has
identified .05 as the BAC level at which driving

skills begin to deteriorate. Because of this, some
organizations - most notably the American
Medical Association - officially support .05 as
the safest limit. However, safety professionals
generally do not believe such laws would have
any reasonable chance politically in this country.
Even those organizations that have adopted such
policies accept .08 as the best reasonable and
acceptable compromise that will save lives,
prevent injuries and reduce costs to society.

The notion that safety organizations seek a return
to prohibition is unfounded.

MYTH:
"The United States General Accounting Office
(GAO) says .08 BAC laws do not work."

FACT: The CAO report actually stated *he follow-
ing: "Overall, the evidence does not conclusively
establish that .08 BAC laws, by themselves, result
in reductions in the number or severity of alcohol-
related crashes.” They went on to say: There are,
however, strong indications that .08 BAC laws in
combination witli other drunk driving laws (partic-
ularly licence revocation laws), sustained public
education and information efforts, and vigorous
and consistant enforcement can save lives."

Of course, .08 BAC laws do not save lives by
“themselves". They must be publicized as
enforced and work in combination with the other
laws of the state. The evidence shows that, in
aggregate, when states adopt .08 BAC laws, they
can save lives, especially in combination with
administrative licence revocation laws which

40 states already have.



SECTIONG

Consumer Education
and Public Support

Palls SLm)rt Anti-DW Efforts Supporters of .08 have many allies and

) ) ) resources to call upon, both at the national level
The American public overwhelmingly supports and in the states. A list of resource organizations
legislation and programs to curb impaired is included in the appendix.
driving. In a poll conducted for Mothers Against
Drunk Driving (MADD), the Gallup Organization |_pr is Available

found that the vast majority ot the American
public considers drunk driving the number one
major highway safety problem and most
support tough laws and sanctions to reduce
impaired driving.

Federal and State Governments and several
private sector organizations hold workshops,
publish idea samplers and planners, and offer
other helpful organizing tools that may help .08
supporters achieve their public policy goals.

All of the approaches to deal with impaired
driving do well in public opinion poalls, but the
programs that have received more attention in
the media and other public forums - ALR, zero
tolerance, sobriety checkpoints and vehicle
confiscation for repeat offendeis - poll higher
than .08. The likely reason is that people do not
understand the technical aspects of how BACs
are determined and what .08 means in real
terms. When it comes to their own tolerance for
alcohol and their own abilities, however, the RESQJRCE section); ° -V
American public is certain: most say they would

not drive after consuming two or three drinks in

one hour.

.08 is a Public Health Policy
The challenge for .08 supporters is to help STATETO LONR THE BACUN"TJ

people make a connection between their own

common sense and the public policy that would THROUGH
define impaired driving as .08. Clearly, the

more people know about the problem and the ORGANIZATIONS, ETC.; COOPERATEWITH STATE Hl

Vilfhat You Can Do

who support adoption-of
your state:0... '

potential solutions, the more they support AGENCIES TO DRAW ATTENTION TO YOUR EFFORT;
changes to bring about those solutions. .08
is a key part of any public health initiative
that aims to reduce society's burden from
impaired driving.

EFFECTIVENESS OF ,08 LAWS IN SAVING LIVES AND TAXPAYER DOLLARS.
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Contact information on these and other organi-
zations is available in the appendix. Here are just
a few suggestions:

Campaign Safe and Sober - The National
Highway Traffic Safety Administration publishes
a quarterly planner with useful facts, tips and
suggestions for state and community-based
highway safety programs, particularly in the area
of impaired driving, occupant protection and
speed. For copies of past planners or to receive
future quarterly planners, contact your NHTSA
Regional Administrator.

Drunk and Drugged Driving (3D) Prevention
Month Program Planner - The annual 3D
planner is chock full of ideas and helpful
information on organizing grassroots efforts
around the December 3D Month as well as
other times of the year. The planner is produced
by NHTSA in cooperation with a national coali-
tion of anti-drunk driving organizations and is
available through your NHTSA Regional
Administrator.

Mothers Against Drunk Driving - MADD offers
many resources to local activists through
chapters in every state, including Impaired
Driving Issues Workshops, publications and
training materials, victim support services, and
community programs such as Project MADD
Ribbon, Operation Prom/Graduation and Team
Spirit. Contact your local MADD chapter or the
national office.

National Safety Belt Coalition - Although not
directly involved in impaired driving issues, the
Coalition and its parent organization, the
National Safety Council, have published several
useful books for local organizers, including
Patternsfor Partnerships - A Guide to Creating
and Nurturing Grassroots Coalitions and
Building Traffic Safety Partnerships - A Guide for
State Highway Safety Professionals to Work with
Local Government Associations.

plenty of incentives to.bring customers into
their establishments while.helping reduce the

EJ:OMOTINGDESIGNATED DRIVER PROGRAMS Vi
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SECTION 7

Law Enforcement

Enforcing .08

One of the arguments used against .08 is the
impact on the law enforcement and judicial
system. However, when the largest state,
California, lowered the BAC limit to .08, there was
little impact on court administrators or judges.

The main impact in California has been on
prosecutors' decisions concerning whether or not
cases should be filed. Previously, those arrested
for DWI with BACs below .12 typically were
allowed to plea to reduced charges. Since the
limit was changed, this plea-bargain "cut off' has
dropped to about .10 BAC. No increases were
reported in the proportion of DWI defendants
pleading guilty, requesting jury trials, or
appealing convictions.

Quick and Easy Testing

Modern breath analysis equipment is easy to use
during a roadside stop, whether the legal limit is
.08 or any other limit. The devices are small
enough and inexpensive enough that every
patrol car on traffic duty can be equipped with
one. Law enforcement officers can administer the
test quickly and easily, without the driver even
leaving the car. If the preliminary breath test
shows the person is not impaired, motorists can
be on their way and police can continue their
duties. .08 does not change the fact that law
enforcement officers can conduct these roadside
tests quickly and easily.

Lawv Enforcenent Supports .08

.08 is supported by law enforcement organiza-
tions, including two of the largest: the
International Association of Chiefs of Police
and the National Sheriffs' Association. These
organizations and others like them would not
support a law that is unenforceable, ineffective
or burdensome on police officers.

Treatnent Can Help

Medical treatment programs for repeat offenders
- and sometimes even first time offenders -
have become an increasingly popular part of the
sentencing process. Some states require certain
treatments while others recommend but do not
require them.

This leads to concern that programs will be
overcrowded with long waiting lists. Most safety
organizations recommend that impaired driving
programs be self-supporting. Fines and fees paid
by offenders should cover the cost of all
sentencing, including treatment for alcoholism or
alcohol abuse. This reduces the burden on
taxpayers while helping to ensure that offenders
get the help they need.

Medical treatment for impaired drivers, whether
required by law or ordered at the discretion of a
judge, correctly positions impaired driving as a
public health problem. .08 laws do not con-
tribute to burdens on society but help to identify
those with a problem and get them into pro-
grams to reduce the chance they will eventually
kill or injure themselves or someone else.
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SECTION 8

Summary

.08 is Reasonable

.08 is a reasonable BAC level. A .08 BAC is not
reached with a couple of beers after work or

a glass or two of wine with dinner. The public
supports .08, and surveys show that most
people would not drive after consuming two or
three drinks.

.08 Works

As a public health initiative and a traffic safety
policy, .08 works and works well, especially in
combination with other laws and programs. A
.08 BACperse law will:

INCREASE THE ARREST AND CONVICTION
RATES FOR IMPAIRED DRIVERS AT .10 AND

above;

RAISE THE PERCEIVED RISK OF ARREST FOR

DRIVING AFTER DRINKING '

IMPROVE PUBLIC AWARENESS ABOUT HOW
MUCH ALCOHOL IT TAKES TO BE

DANGEROUSLY IMPAIRED,- AND

BRING THE U.S. CLOSER TO PERSE LIMITS OF

MOST INDUSTRIALIZED NATIONS.

.08 Could Save Your Life

If every state adopted a .08 perse law, hundreds
of lives could be saved every year, with
thousands of injuries prevented and millions of
dollars saved. But even more important would
be all the extra birthday candles that would get
blown out, the graduation ceremonies that
would be attended, the weddings that would be
celebrated and the millions of everyday smiles
that would be exchanged.

No (1 swill ever know if they or one of their
loved ones will be the next victim of impaired
driving, just as no one will ever know if they are
the one who was spared thanks to good public
policy. .08 is sensible, reasonable and effective.
It's time to adopt .08 in every state.

IF EVERY STATE

ADOPTED A o 5 5 ex
SE LAW, HUNDREDS
OF LMVES COULD BE
SAVED EVERY YEAR,
WITH THOUSANDS
OF INJURIES
PREVENTED AND
MILLIONS OF
DOLLARS SAVED.
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APPENDIX A

Facts on
The Impaired Driving Problem

According to the US Department of Transportation's
Fatality Analysis Reporting System and the National
Highway Traffic Safety Administration's National
Center for Statistical Analysis:

* In 1998, 41,471 people were killed in highway
crashes. Another 3 million were injured. These
crashes cost society $150 billion every year.

« Of those killed on our highways in 1998,
15,935 died in alcohol-related crashes (38%).

 Approximately one million people are injured in
alcohol-related traffic crashes annually.

« Alcohol involvement is the single greatest factor
in motor vehicle deaths and injuries. While
about 5% of all crashes involve the use of
alcohol, 38% of fatal crashes do.

* Anti-impaired driving efforts work. From 1988
to 1998, alcohol-related fatalities dropped
33%. This drop is generally attributed to
stronger laws, tougher enforcement, and good
consumer education.

» Among all drivers involved in fatal crashes in
1998, 23% had been drinking.

» Many states now are lower’ng the BAC defining

impaired driving from .10 to .08. A BAC as low
as .02 has been shown to affect driving ability
and crash likelihood.

* The probability of a crash increases significant-
ly at .05 and even more rapidly at .08.

» Among drivers with BACs above .15 on
weekend nights, the likelihood of death in a
single-vehicle crash is more than 380 times
higher than it is for nondrinking drivers.

» The highest proportion of driver deaths
involving BACs at or above .08 in 1998
occurred in passenger vehicles. The group of
drivers with the lowest proportion was
tractor-trailer drivers.

« In 1998, 29 percent of all fatal crashes during
the week were were alcohol-related, compared
to 52 percent on weekends. For all crashes,
the alcohol involvement rate was 5 percent
during the week and 12 percent during the
weekend.

* The highest rates of drivers involved in fatal
crashes in 1998 with BACs at or above .10
were recorded for drivers 21-24 years old
(28 percent), followed by ages 25-34
(24 percent) and 35-44 (21 percent).
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Facts on the
Economic 1ssues

According io the National Highway Traffic Safety
Administration:

*In 1998, 41,471 people were killed in highway
crashes. Another 3 million were injured.

« Motor vehicle crashes cost society $150 billion
each year in emergency and acute health care
costs, long-term care and rehabilitation, police
arid judicial services, insurance, disability and
workers compensation, lost productivity, and
social services for those who cannot return to
work and support their families.

« Alcohol-related crashes cost society over $45
billion every year. Just one alcohol-related
fatality is estimated to cost society about
$950,000. Each alcohol-related injury averages
about $20,000.

» Almost a quarter of first-year medical costs for
persons hospitalized as a result of a crash are
paid by tax dollars, about two-thirds through
Medicaid and one-third through Medicare.

» Employers pay for approximately half the cost
of motor vehicle crashes, through insurance,
disability, worker's compensation, and lost
productivity. Eventually, we all bear the costs
through tax-payer supported services and
programs, higher insurance costs, and higher
prices on goods and seivices.

According to a 1994 study by economist Ted R
Miller of the National Public Services Research
Institute:

« The indirect costs of alcohol-related crashes
(pain, suffering and lost quality of life) increase
the tollfor alcohol-related crashes to $134 billion
ayear.

« Alcohol-related crashes cost society $100 per
drink or $2.20 per ounce of alcohol consumed.
Thisfigure includes drinks consumed in the
home.

« Crash costs are $5.54 for every mile driven
drunk. This includes $2.34 to people other than
the drunk driver. By comparison, crash costs are
$.10 per mile driven while sobei.

* Alcohol-related crashes accountfor 19% of auto
insurance payments in 1993 (a decline from
26% in 1990).

* A drunk driving crash costs each innocent victim
$36,000. Comparable crime costs per victim are:
assault - $30,000; robbery - $16,000; motor
vehicle theft - $4,000. Y&, the drunk driving
crash is the only one of these crimes that is
often not considered a felony upon thefirst
offense.



The Facts About .08

« A law making .08 BAC the legal limit isa
reasonable, sensible approach io the problem
of impaired driving.

+ .08 laws increase the arrest and conviction
rates for impaired drivers at .10 and above
while raising the perceived risk of arrest for
driving after drinking.

« .08 laws raise public awareness about how much
alcohol it takes to be dangerously impaired.

* Most other industrial nations already set their
legal limit at .08 or lower.

« Supporters of .08 BAC laws include federal
and state agencies, consumer and victim's
organizations, highway safety groups, law
enforcement organizations, medical and public
health groups, insurance companies and other
business interests, and many others.

« According to a recent poll by the Gallup
Organization for Mothers Against Drunk

Driving, 97% of Americans believe drunk driv-
ing is a major highway safety problem.

* If every state had adopted a .08 perse law in
1997, instead of the 15 states that had .08
laws, an additional 590 lives could have been
saved, according to a recent study conducted
by researchers at the Pacific Institute for
Research and Evaluation.

« |t takes about 3-4 drinks in one hour on an
empty stomach to reach a .08 BAC. This does
not affect the casual, social drinker who may
have a couple of beers after work or a glass or
two of wine with dinner once in a while.

» On average, alcohol metabolizes in the body
and dissipates from the blood at a rate of
about .015 BAC per hour.

* At .08, virtually all drivers are impaired to the
point that critical driving skills such as reaction
time, attention, tracking ,and comprehension
are degraded.
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What You Can Do About
Impaired Driving

Mothers Against Drunk Driving (MADD) offers
the following suggestions to help fight impaired
driving:

* Your best defense against a drunk driver is to
wear your safety belt and be sure children are
properly secured in child safety seats.

* Be a responsible host. Servefood and have
non-alcoholic drinks available. Don't let your
guests drive after drinking alcohol and never
serve alcohol to someone under the age of 21.

« Write letters to the editor of local newspapers
expressing your concern over drunk driving
and underage drinking in your community.

* Never ride in a car operated by someone who
has been drinking - call a cab or ask afriend

to drive you home.

* Support measures to strengthen drunk driv-
ing and victims rights laws by contacting
elected officials.

* Report drunk drivers immediately to area law
enforcementfrom a car phone or pay phone
with the license plate number, description
of the vehicle, and the direction in which it
was traveling. Keep a safe distancefrom
anyone driving erratically and do not try to
intervene yourself.

If you or someone you love becomes the victim
of a drunk driving crash, call 800-GET-MADD or
your local MADD chapter for victim assistance
and support.



APPENDIX B

Resources

The Federal Govermnent

The National Highway Traffic Safety
Administration (NHTSA), an agency of the US
Department of Transportation, is responsible for
anti-impaired driving and other highway safety
programs. NHTSA maintains statistics and fact
sheets, and provides information to the media,
grassroots organizations, other government
agencies, and the general public. Check out their
homepage on the World Wide Web
(http:/AMmwwvv.nhtsa.dot.gov) for more information
about the agency's services and publications, as
well as highway safety facts.

NHTSA also has ten regional offices to serve the
safety community and the general public. The
NHTSA regional administrator that serves your
state is a great resource for those working to
fight impaired driving.

NHTSA Region |
(Gonrecticut, Maine, Massachusetts, New Harmpshire.
Rhode Island and Vermontl
Volpe National Transportation Systems Center
Kendall Square, Code 903
Cambridge, MA 02142
Phone 617/494-3427
Fax 617/494-3646

NHTSA Region Il
(New Jersey, New Yok, Puerto Rioco, Virgin Islands)
222 Mamaroneck Avenue, Suite 204
White Plains, NY 10605
Phone 914/682-6162
Fax 914/682-6239

NHTSA Region HI
(Delaware District of Columbia, Maryland, Pennsyivania,
Virginia, \&/ Mirginia)

10 South Howard Street, Suite 4000

Baltimore, MD 21201

Phone 410/962-0077

Fax 410/962-2770

NHTSA Region IV
(Alabama, Horida, Georgia, Kentucky, Mssissippi, North
Cardlina, South Cardling, Termessee)

Atlanta Federal Center

61 Forsyth Street, Suite 17730

Atlanta, CA 30303

Phone 404/562-3739

Fax 404/562-3763

NHTSA Region V
(linais, Indiana, Michigan, Minnesota, Chio, Wisconsin)
19900 Governor Drive, Suite 201
Olympia Fields, IL 60461
Phone 708/503-8822
Fax 708/503-8991

NHTSA Region VI
(Arkansas, Louisiana, New Mexico, Oklahoma, Texas,
Indian Nations)

819 Taylor Street, Room 8A38

Fort Worth, TX 76102

Phone 817/334-3653

Fax 817/334-8339

NHTSA Region VI
(lona, Kansas, Missouri, Nebraska)
901 Locust Street
Kansas City, MO 64106
Phone 816/329-3900
Fax 816/329-3910

NHTSA Region VI
(Cdlorado, Montana, North Dakota, South Dakota,
Uah, VWyoming)

555 Zang Street, 4th Floor

Lakewood, CO 80228

Phone 303/969-6917

Fax 303/969-6294

NHTSA Region IX
(Arizona, Cdliforia, Hawaii, Nevada, American Samoa,
Guam, Northern Mariana Islands)

201 Mission Street, Suite 2230

San Francisco, CA 94105

Phone 415/744-3089

Fax 415/744-2532


http://wwvv.nhtsa.dot.gov
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NHTSA Region X
(Alaska, Idaho, Oregon, Washington)
3140 Jackson Federal Building
915 Second Street
Seattle, WA 98174
Phone 206/220-7640
Fax 206/220-7651
Two other federal agencies are also good

sources of information:
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Each governor appoints a highway safety
representative to manage the state's highway
safety program, including administration of the
federal Highway Safety Community Grant program.
Tfie governor's representative also serves as a
liaison Detween the governor and the highway safe-
ty community. Tliese professionals and their staffs
are a great resource on all highway safety issues,
particularly impaired driving. The governor's repre-
sentatives have a national organization in
Washington:

N Aol Goeres Hg Sy

750 First Street, NE, Suite 720

Washington, DC 20002

Phone: 202/789-0942
Fax: 202/789-0946

The following are the offices of the governors
highway safety representatives:

Alabama Department of

Economic 8 Community Affairs

Law Enforcement/Traffic Safety Division
PO Box 5690

Department of Economic & Community Affairs
401 Adams Avenue, Suite 580

Montgomery, Al. 36103-5690

Phone: 334/242-5803

Fax: 334/242-0712

e s

PO Box 1086

Pago Pago, AS 96799
Phone: 011-684-633-1111
Fax: 011-684-633-5111

s CHiceof Conmunty
of Rlic Safety
3030 North Central, Suite 1550
Phoenix, AZ 85012

Phone: 602/255-3216
Fax: 502/255-1265

Pr%;Fm .
fansportation Depertvent
PO Box 2261

11300 Baseline Road
Uttle Rock, AR 72203
Phone: 501/569-2648
Fax: 501/569-2651

@ggf%c%faymifuﬂaaﬁimss Transporation
7000 FrRIin Boulevard, Suite 440
Sacramento, CA 95823

Phone: 916/262-0990
Fax: 916/262-2960
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. UTEN Ion
Headquarters Complex

4201 East Arkansas Avenue
Denver, CO 80222

Phone: 303/757-9381

Fax: 303/757-9439

mof .
H\IAIS ACL Trargportation
2800 Berlin Turnpike

PO Box 317546

Newington, CT 06131-7546

Phone: 860/594-2363

Fax: 860/594-2374
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m&eﬁ%@ﬁ*ﬁhmﬂy
PO Box 1321

Dover, DE 19903-1321

Phone: 302/739-3295
Fax: 302/739-5995
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2000 14th Street, NW, 7th Floor
Washington, DC 20009
Phone: 202/939-8018

Fax: 202/939-7185
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Safety Office Florida Department of Transportation
605 Suwannee Street, MS 53

Tallahassee, FL 32399-0450

Phone: 904/488-3546

Fax: 904/922-2935

Georgia Governor's Office of Highway Safety
1 Park Tower

34 Peach Tree Street, Suite 1600

Atlanta, GA 30303

Phone: 404/656-6996

Fax: 404/651-9107

Highway Safety Coordinator
Guam Department of Public Works
PO Box 2950

Agana, GU 96910

Phone: 0)1-671-646-3211

Fax: 011-671-649-3733

Operator Assisted Calls: 01-671-646-3211
Motor Vehicle Safety Office

Hawaii Department of transportation
601 Kamokila Boulevard, Suite 511
Kapolel, HI 96707

Phone: 808/692-7650

Fax: 808/692-7665

Office of Highway Safety

Idaho Transportation Department
PO Box 7129, 3311 West State Street
Boise, ID 33707-1129

Phone: 208/334-8101

Fax: 208/334-3858

Division of Traffic Safety

lllinois Department of transportation
PO Box 19245

3215 Executive Park Drive

Springfield, IL 62794-9245

Phone: 217/782-4972

Fax: 217/782-9159

Indiana Governor's Council on Impaired and Dangerous
Driving

150 West Market Street, Suite 330

Indianapolis, IN 46204

Phone: 317/232-1299

Fax: 317/232-5150

Indian Highway Safety Program
Bureau of Indian Affairs
Department of the Interior

PO Box 2006

Albuquerque, NM 87103

Phw.ie: 505/248-5053

Fax: 505/240-5064

Governor's Traffic Safety Bureau
lowa Department of Public Safety
307 East 7th Sheet

Des Moines, 1A 50319-0248
Phone: 515/281-3907

Fax: 515/281-6190

Kansas Bureau of traffic Safety
Thacher Building, 2nd Floor
217 SE, 4th

Topeka, KS 66603-3504
Phone: 913/296-3756

Fax: 913/291-3010

Highway Safety Standards Branch
Kentucky State Police Headquarters
919 Versailles Road

Frankfort, KY 40601

Phone: 502/695-6356

Fax: 502/573-1634

Highway Safely Commission
Louisiana Department of Public Safety
PO Box 66336

Baton Rouge, LA 70896

Phone: 504/925-6991

Fax: 504/922-0083

Bureau of Highway Safety

Maine Department of Public Safety
164 State House Station

Augusta, ME 04333

Phone: 207/624-8756

Fax. 207/624-8768

Northern Mariana Islands
Department of Public Safety
PO Box 791

Saipan, M.P. 96950

Phone: 011-670-034-6505
Fax: 011-670-234-8531

Office of Traffic 0 Safety

Maryland State Highway Administration
7491 Connelley Drive

Hanover, MD 21076

Phone: 410/787-5822

Fax: 410/787-5823

Massachusetts Governor's Highway Safety Bureau
100 Cambridge Street, Room 2104

Boston, MA 02202

Phone: 617/727-5073

Fax: 617/727-5077

Michigan Office of Highway Safety Planning
4000 Collins Road, PO Box 30633

Lansing, Ml 48909-8133

Phone: 517/333-5291

Fax: 517/333-5756

Office of Traffic Safety

Minnesota Department of Public Safety
Town Square, Suite 100-B

444 Cedar Street

St. Paul, MN 55101-2128

Phone: 612/296-3804

Fax: 612/297-4844

Highway Safety Office

Mississippi Department of Public Safety
PO Box 23039

401 North West Street, 8th Floor
Jackson, MS 39225-3039

Phone: 601/359-7842

Fax: 601/359-7832

Missouri Division of Highway Safety
PO Box 104808

Jefferson City, MO 65110-4808
Phone: 573/751-7643

Fax: 573/634-5977
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P.O. Box 20100)

2701 Prospect Avenue, Room 109
Helena, MT 59620-1001

Phone: 406/444-3412

Fax: 406/444-7303

Vbtor \Bhidks
PO Box 94612

301 Centennial Mall South
Lincoln, NE 68509-4789
Phone: 402/471-3900
Fax: 402/471-3865

i

555 Wright Way

Carson City, NV 89711-0900
Phone: 702/687-3243

Fax: 702/687-5328

NewHenEnre Hf vy Sty Ay

Pine Inn Plaza

117 Manchester Street
Concord, NH 03301
Phone: 603/271-2131
Fax: 603/271-3790

A ey s

225 East State Street
Trenton, NJ 08625
Phone: 609/633-9300
Fax; 609/633-9020

Tra”ﬁc%lg% NawVidcoSiate Hofway 8

f AT
PO Box 1149

Santa Fe, NM 87504-1149
Phone: 505/827-0429
Fax: 505/827-0431

Naw York Stete Govermor's Traffic Sefety Commtee

Empire State Plaza, Swan St. Bldg., Room 521
Albany, NY 12228

Phone: 518/474-0858

Fax. 518/473-0041

Noth Crola Goiema's Hwey ety Rogam

215 East Lane Street
Raleigh, NC 27601
Phone: 919/733-3083
Fax: 919/733-0604 'Eﬂi
C

608 East Boulevarld Avenue
Bismarck, ND 58505-0700
Phone: 701/328-2601

Fax: 701/328-4545

ceafthe ChioGovemor's Hopway Sefety

Ld\e

PO Box 182081

1970 W. Broad Street
Columbus, OH 43218-2081
Phone: 614/466-3250
Fax: 614/466-0433

HE TG sy

3223 N. Lincoln
Oklahoma City, OK 73105
Phone: 405/521-3314
Fax: 405/524-4906

"y
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555 13th Street, ‘@

Salem, OR 97310-1333

Phone: 503/986-4192

Fax. 503/986-4189 \ . .
Perrsyhvania Bureatl of Hopway 8 Beffle Engnegying
555 Walnut Street, 7th Floor, Forum Place

Harrisburg, PA 17105-2047

Phone: 717/787-7350

Fax: 717/783-8012
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Box 41289, Minillas Station

Santurce, PR 00940

Phone: 809/723-3590

Fax: 809/727-0486
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345 Harris Avenue

Providence, RI 02909

Phone: 401/277-3024

Fax: 401/277-2086 Oﬂ:m
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5400 Broad River Road

Columbia, SC 29210

Phone: 803/896-7896

Fax: 803/896-8393

(fiteof Hovy Sty

118 West Capital
Pierre, SD 57501
Phone: 605/773-4493
Fax: 605/773-6893
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505 Deaderlck Street, Suite 600
James K. Rglk State Office Bldg.
Nashville, 37243-0341
Phone: 615/741-7590

Fax. 615/741-9673 .
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%& TN Transportation
125 E Street

Austin, 78701-2483

Phone: 512/416-3167
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5263 South 3! lest, Suite 202
Salt Lake City, 84107

Phone: 801/293-2481

Fax: 801/293-2498
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Virginia Department of Motor Vehicles
Transportation Safety Office
PO Box 27412
2300 West Broad Street
Richmond, VA 23209
Phone: 804/367-8140
Fax: 804/367-6631

Governor's Representative

Virgin Islands Office of Highway Safety
Lagoon Street Complex, Fredricksted

St. Croix, VI 00840

Phone: 809/776-5820

Fax: 809/772-2626

Washington Traffic Safely Commistlon
PO Box 40944

1000 South Cherry Street

Olympia, WA 98504-0944

Phone: 360/753-6197

Fax: 360/586-6489

GovemoTs Highway Safety Program West Virginia
Criminal Justice 8 Highway Safety Division
Caplto Complex, Building 3, Room 118
Charleston, WV 25301

Phone: 304/558-6080

Fax: 304/558-0391

Bureau of Transportation Safety
Wisconsin Department of Transportation
PO Box 7936

4802 Sheboygan Avenue, Room 809
Madison, WI 53707

Phone: 608/266-0402

Fax: 608/267-0441

Highway Safety Program

Wyoming Transportation Department

PO Box 1708

Cheyenne, WY 82003-1708

Phone: 307/777-4450

Fax: 307/777-4250

The Private Sector

The National Safety Coundil, with chepters all over the
country, r:in provide informmation on a wide range of
occupational, home and traffic safety issues. The Coundll
produces dozens of publications and provides senvices
and educational opportunities In these aress.

National Safety Council

1121 Spring Lake Drive

Itasca, IL 60143

Phone: 630/285-1121

Fax: 630/285-1315
Web site: http://www.nsc.org

Mothers Against Drunk Driving isa nonHardiit, grass radts
aganizationwitli nore then 400 drgpters netionwice. It 'is
nat a ausacke agginst dlodhd comsunpation;” itsfoaus is 'to
look for effective sautions to tiie drunk driving and underage
drirking pradens, while supparting thosewho have: already
experienced the pein of these seredess aines.” Tojain, find
adgpter inyour area or for mote informretion, contact the
Netional Cffice at:

Mothers Against Drunk Driving

511 E. John Carpenter Freeway., #700
Irving, Texas 75062

Phone: 214/744-MADD (6233)

Fax: 972/869-2206/2207

Web site: http://www.madd.org

Qilier private sector groups may be helpful. Here isa list
of some of the national organizations that support .08
BAC lans.

Advocates for Highway and Auto Safety
750 First Street, NE, Suite 901
Washington, DC 20002

Phone: 202/408-1711

Web site: http://mvw.saferoads.org

American Automobile Association
1000 AAA Drive

Heathrow, FL 32746

Phone: 407/444-7000

Web site: http://www.aaa.com

American Automobile Manufacturers Association
1401 H Street, NW, Suite 900

Washington, DC 20005

Phone; 202/326-5500

Web site: http://aama.com

American Coalition for Traffic Safety
1110 N. Glebe Road, Suite 1020
Arlington, VA 22201

Phone: 703/243-7501

American Insurance Association
1130 Connecticut Avenue, Suite 1000
Washington, DC 20036

Phone: 202/828-7100

Web site: http://www.aladc.org

American Medical Association

515 North State Street

Chicago, IL 60610-4379
312/464-5000

Web site: http://mvw.ama-assn.org

insurance Institute for Highway Safely
1005 North Glebe Road

Arlington, VA 22201

Phone: 703/247-1500

Web site: http://www.liwysafety.org

International Association of Chiefs of Police
515 North Washington Street

Alexandria, VA 22314

Phone: 703/836-6767

Web site: http://www.tlielacp.org

National Commission Against Drunk Driving
1900 L Street NW, Suite 705

Washington, DC 20036

Phone: 202/452-6004

Web site: http://www.ncadd.com

Remove Intoxicated Drivers (RID)
PO Box 520

Schenectady, NY 12301

Phone: 518/393-4357

Web site: TBA

Students Against Destructive Decisions (SADD)
PO Box 800

Marlboro, MA 01752

Phone: 508/481-3568

Web site: wmv.sadd.org


http://www.nsc.org
http://www.madd.org
http://mvw.saferoads.org
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http://aama.com
http://www.aladc.org
http://mvw.ama-assn.org
http://www.liwysafety.org
http://www.tlielacp.org
http://www.ncadd.com




APPENDIX C

Model Law

The Uniform Vehicle Code, published by the
National Committee on Uniform Traffic Laws and
Ordinances, is a document developed by
transportation and highway safety professionals
to seive as a guideline for those r*veloping
state motor vehicle legislation. Inclusion of this
model law here should not be interpreted as a
formal endorsement by the National Safety
Council or the National Highway Traffic Safety
Administration. The entire Uniform Vehicle
Code is available on the World Wide Web at
http://Ammww.ncutlo.org.

CHAPTER 11 —Rules of the Road

ARTICLE IX - SERIOUS TRAFFIC OFFENSES
11-902 - Driving while under the influence of
alcohol or drugs

@ A person shall not drive or hein
actual physical contral of any vehide
while:

1 The alcohol concentration in such person's
blood or breath is 0.08 or more based on the
definition of blood and breath units in [Seccion

11-903(a)(5)].

Optional 1 The alcohol concentration in such
person's blood or breath as measured within
three hours of the time of driving or being in the
actual physical control is 0.08 or more based on
the definition of blood and breath units in
[Section 11-903]. If proven by a preponderance
of evidence, it shall be an affirmative defense to
a violation of this subsection that the defendant
consumed a sufficient quantity of alcohol after
the time of driving or actual physical control of a

vehicle and before the administration of the
evidentiary test to cause the defendant’s alcohol
concentration to be 0.08 or more. The forego-
ing provision shall not limit the introduction of
any other competent evidence bearing upon the
question whether or not the person violated this
section, including tests obtamed more than three
hours after such alleged violation.

2. Under the influence of alcohol;

3. Under the influence of any other drug or
combination of other drugs to a degree which
renders such person incapable of safely driving;
or

4. Under the combined influence of alcohol and
any other drug or drugs to a degree which
renders such person incapable of safely driving.

(b) The fact that any person charged with
violating this section is or has been legaliy
entitled to use alcohol or other drug shall not
constitute a defense against any charge of
violating this section.

(© In addition to the provisions of ISection 11-
904], eveiy person convicted of violating this
section shall be punished by imprisonment for
not less than 10 days or more than one year, or
by fine of not less than $100 nor more than
$1,000, or by both such fine and imprisonment
and on a second or subsequent conviction, such
person shall be punished by imprisonment for
not less than 90 days nor more than one year,
and, in the discretion of the court, a fine of not
more than $1,000.


http://www.ncutlo.org
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Notice: This opinion is subject to correction before publication in
the Pacific Reporter. Readers are requested to bring errors to the attention of the
Clerk of the Appellate Courts, 303 K Street, Anchorage, Alaska 99501, phone (907)
264-0608, fax (907) 264-0878.

THE SUPREME COURT OF THE STATE OF ALASKA

STATE OF ALASKA, DEPARTMENT
OF PUBLIC SAFETY, DIVISION Supreme Court No. S-8239

OF MOTOR VEHICLES,
Superior Court No.

Appellant, 3AN-95-9156 CI

V.
OPINION

PATRICK NIEDERMEYER,
[No. 5346 - December 15, 2000)

Appellee.

Appeal from the Superior Court of the State of

Alaska, Third Judicial District, Anchorage,
Eric T. Sanders, Judge.

Appearances: Eric A. Johnson and Timothy W.
Terrell, Assistant Attorneys General, Office
of Special Prosecutions and Appeals, Anchorage, and Bruce M.
Botelho, Attorney General, Juneau, for Appellant. William H
Ingaldson, Ingaldson Maassen, P.C., Anchorage, for Appellee.

Before: Matthews, Chief Justice, Eastaugh,
Fabe, and Bryner, Justices. [Carpeneti,
Justice, not participating.)

BRYNER, Justice.

I . INTRODUCTION
The Department of Motor Vehicles (DMV) revoked Patrick

Niedermeyer's driver's license after Niedermeyer v/as arrested for
underage consumption of alcohol. Because DMV's administrative
revocation was punitive, and because DMV acted without the
safeguards that attend a criminal prosecution, Niedermeyer's right
to due process was violated and his suspension must be overturned.
[1. FACTS AND PROCEEDINGS

On July 4, 1995, Patrick Niedermeyer was arrested at a
cabin for underage consumption of alcohol. There was never any
allegation that Niedermeyer had previously driven after consuming
alcohol or intended to drive on the evening of his arrest.
Following the arrest, Niedermeyer's arresting officer read him the
"Under 21 Notice of Revocation,” in accordance with former
AS 28.15.183. That notice said:

YOUR DRIVER'S LICENSE OR PRIVILEGE TO DRIVE IN
THIS STATE IS REVOKED. THIS IS YOUR OFFICIAL NOTICE OF REVOCATION.
THIS REVOCATION WILL TAKE EFFECT 7 DAYS AFTER THE DATE SHOWN ABOVE,
UNLESS YOU REQUEST AN ADMINISTRATIVE REVIEW OF THE REVOCATION.
INFORMATION ON THE REVERSE SIDE OF THa. FORM TELLS YOU HOW TO APPLY

FOR THIS REVIEW.[ [Fn. 1)]

1/19/01 1:02 PM
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Niedermeyer requested administrative review of his
license revocation. After conducting telephonic hearings, DMV
affirmed the revocation.
Niedermeyer appealed to the superior court. Judge
Eric T. Sanders reversed the revocation, finding former
AS 28.15.183 wunconstitutional for the reasons stated in Quinn v.
State, Department of Public Safety, [Fn. 2] a similar case decided
by another superior court judge. The state appealed the superior
courts' rulings in both the Quinn and Niedermeyer cases. We
initially stayed the appeal in this case pending cur decision in
Quinn, but reactivated this appeal after summarily affirming Quinnby an evenly divided
that the superior court erred in declaring Alaska's former AS
28.15.183 unconstitutional,
I1l. DISCUSSION
A. Standard of Review
The constitutionality of former AS 28.15.183 is a legal
estion to which this court applies its independent judgment. [Fn.

qu
4
B. Mootness
The state did not prosecute Niedermeyer for unlawful
possession or consumption of alcohol. Because recent amendments to

AS 28.15.183 now require DMV to reissue a minor's revoked license
if the state fails to prosecute the underlying criminal offense or
if a prosecution ends in dismissal or acquittal, [Fn. 5] the only
live controversy in this case is the award of prevailing-party
attorney's fees. We must nevertheless address the merits of the
parties' constitutional arguments, for we have previously held that

we "will review an otherwise moot issue to determine who the
prevailing party is if such a determination is necessary for
purposes of awarding attorney's fees." [Fn. 6]

C. Substantive Due Process

The superior court, incorporating Quinn's reasoning,
found that former AS 28.15.183 violates substantive due process
because its age-based restriction is not rationally related to a
valid legislative purpose. Niedermeyer urges us to uphold this

ruling. He insists that there is no close or obvious connection
between underage possession or consumption of alcohol and dangerous
driving. But substantive due process demands no direct connection

of this kind; the substantive due process requirement allows a law
to pass muster as long as it bears any rational relation to a
legitimate legislative goal:

Substantive due process is denied when a
legislative enactment has no reasonahle relationship to a
legitimate governmental purpose. It is not a court's role to
decide whether a particular statute or ordinance is a wise one; the
choice between competing notions of public policy is to be made by
elected representatives of the people. The constitutional
guarantee of substantive due process assures only that a
legislative body's decision is not arbitrary but instead based upon
some rational policy. [ [Fn. T7]]

Under this minimal test, even a modest statistical
increase in accident rates might give the legislature a rational
basis for action aimed at discouraging potential underage drivers
from possessing or drinking alcohol. And previously recognized
traffic studies seem to suggest that this kind of increased risk
does exist. [Fn. 8] But even without statistical evidence to
confirm an increased risk, the legislature might have had a
rational basis to enact former AS 28.15.183 as a purely
precautionary measure. After all, the same concerns that motivate
traditional legal restrictions on the minimum ages for drinking and
for driving — concerns over immaturity, inexperience, and unsound
judgment -- might also support a logical belief that minors lacking
sufficient judgment to obey laws governing possession and
consumption of alcohol will generally be more likely than others to

20f 1 1/19/01 1:02 PM


http://www.alaska.net/~akcllib/sp53d6.txt

3of 1l

http://www alaska.nct/~akctlib/sp5346.txi

lack sufficient judgment to drive carefully or to abstain from
drinking before driving.

As the state argues in its briefing, a chain of rational
inferences can be forged to link underage drinking to dangerous
driving: a minor who possesses or consumes alcohol might do so
again in the future; minors cannot be trusted to handle alcohol in
a mature and socially acceptable manner; and minors who consume
alcohol might drive under the influence of alcohol. Though this
inferential nexus may be tenuous, it is nonetheless rational.
Accordingly, we cannot dismiss as arbitrary or irrational the
legislature’s decision to restrict the driving privileges of minors
cited for illegal possession and consumption. [Fn. 9]

The state's failure to present affirmative evidence
proving the existence of a nexus between underage drinking and
dangerous driving does not alter this conclusion; rather, the heavy
burden of proving that the legislature acted irrationally falls on
Niedermeyer:

A court's inquiry into arbitrariness
begins with the presumption that the action of the legislature is
proper. The party claiming a denial of substantive due process has
the burden of demonstrating that no rational basis for the
challenged legislation exists. This burden is a heavy one, for if
any conceivable legitimate public policy for the enactment is
apparent on its face or is offered by those defending the
enactment, the opponents of the measure must disprove the factual
basis for such a justification.[ [Fn. 10]]

Thus, absent convincing evidence refuting any potential correlation
between underage drinking and driving safety — and Niedermeyer
presents no such evidence --we find no basis for declaring that
former AS 28.15.183 denies substantive due process. [Fn. 11]
D. Procedural Due Process
The superior court also found former AS 28.15.183
unconstitutional because it violates procedural due process by not

adhering to constitutionally prescribed criminal procedures. I'n
reaching this conclusion, the court found that thestatute s
punitive in nature, rather than remedial, and thatNiedermeyer

therefore has a right to the procedural safeguards that normally
protect the rights of a person accused in a criminal proceeding.

On appeal, Niedermeyer argues that the superior court
correctly decided this issue. DMV responds that criminal
safeguards are unnecessary because former AS 28 15.183's purpose
was to remove unfit drivers from the roads, not to punish underage
drinking. But at best the statute sends a mixed message, for it
accomplishes its purported regulatory goal by punishing criminal
conduct that has no obvious connection to driving.

To be sure, revoking a driver's license does notalways
equate to imposing a criminal sanction. In Baker v. City of
Fairbanks, [Fn. 12] we defined criminal prosecutions to include the
trial of offenses that "may result in the loss of a valuable
license, such as a driver's license." [Fn. 13] We then qualified
this definition by carving out an exception for administrative
revocations based on conduct that demonstrates unfitness to drive:

[The category of "criminal™ prosecutions] does
not cover revocation of licenses pursuant to administrative
proceedings where lawful criteria other than criminality are a
proper concern in protecting public welfare and safety, as the
basis of revocation or suspension in such instances is not that one
has committed a criminal offense, but that the individual is not
fit to be licensed, apart from considerations of only guilt or
innocence of crime.[ [Fn. 14]]

Bak?r tnus establishes that when an agency revokes a
driver's licerse, xfs ac:ion can be either a criminal sanction cr
an administrative measure, depending on whether the revocation is
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