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(3 ) th e  lieu tenan t governor m ay not certify  the person 's  n o m in a tio n  fo r o ffice  o r  e lec tion  
to  o ffice; and

(4 ) n o m in a tio n  to the office shall be certified  as p rov ided  in A S 39 .50 .060 (b ).

(b ) In ad d itio n  to  the sanctions d escribed  in A S  2 4 .60 .260 , if  the  A lask a  P u b lic  O ffices 
C o m m iss io n  fin d s tha t a m em ber o f  the co m m ittee  has fa iled  o r refu sed  to  file  a  rep o rt u n d e r A S
24 .6 0 .2 0 0  by a dead line  established in A S 24 .60 .210 , it shall no tify  the p res id in g  o ff ic e r o f  the  
ap p ro p ria te  leg is la tiv e  body. In the case  o f  a p ub lic  m em b er o f  th e  co m m ittee , the co m m issio n  
shall no tify  b o th  p resid ing  officers.

(c) In ad d itio n  to  the  sanctions described  in A S 24 .6 0 .2 6 0 , if  the A lask a  P u b lic  O ffices 
C o m m iss io n  fin d s tha t a leg islative d irec to r has fa iled  o r  re fu sed  to file  a  rep o rt u n d e r A S
2 4 .6 0 .2 0 0  by a dead line  established in A S 24 .60 .210 , it shall n o tify  the  A lask a  L eg is la tiv e  
C ouncil o r  th e  L eg is la tive  B udget and A ud it C om m ittee , as ap p ro p ria te . F o r the o m budsm an , the  
A lask a  L eg is la tiv e  C ouncil shall be no tified .

S ec . 2 4 .6 0 .2 6 0 . P ro h ib i te d  c o n d u c t r e la t in g  to  d isc lo su re s .

(a ) A person  req u ired  to  m ake a d isc lo su re  u n d er th is ch ap te r m ay no t know in g ly  m ake a fa lse  o r 
de lib e ra te ly  m islead in g  o r incom plete d isc lo su re  to  the com m ittee  o r  to  the  A lask a  P u b lic  O ffices 
C o m m iss io n . A  person  w ho files a  d isc lo su re  a fte r a  dead line  set by  th is ch ap te r o r  by a 
regu la tion  ad o p ted  by the com m ittee o r by the A lask a  P ub lic  O ffices  C o m m ission  has v io lated  
th is c h ap te r  and  m ay be subject to im position  o f  a  fine  as p ro v id ed  in (c) o f  th is sec tion  o r A S 
24 .60 .240 .

(b )  A  p erson  w h o  v io lates this section  is sub jec t to  a  p ro ceed in g  u n d e r A S  24 .60 .170 , in add ition  
to  p ena ltie s tha t m ay be im posed by  the  A laska  P ub lic  O ffices C o m m iss io n  u n d er A S 24 .6 0 .2 4 0  
and  to the  p en a lty  set out in A S 24 .60 .250 .

(c) T h e  co m m ittee  m ay im pose a fine on  a person  w ho files a  d isc lo su re  a fte r a d ead lin e  set by 
th is chap te r. T h e  am oun t o f  the fine im posed  u n d er th is subsec tion  m ay no t exceed  $2  fo r each  
day  to  a m a x im u m  o f  $100  for each d isc lo su re  fo r a late  d isc lo su re . H ow ever, i f  the co m m ittee  
finds that a  late filing  w as inadverten t, the m ax im um  fine the  co m m ittee  m ay im pose  u n d e r th is 
subsection  is $25.

Article 5. Miscellaneous and General Provisions

S e c tio n
970 . A c tio n s by the  A tto rney  G eneral 
980. C o o p era tio n  by S ta te  A gencies 
990. D efin itio n s

S ec . 2 4 .6 0 .9 7 0 . A c tio n s  by  th e  a t to rn e y  g e n e ra l. T h e  a tto rney  g enera l m ay ind ep en d en tly  b ring  
c iv il ac tio n s re la tin g  to  v io lations u n d er th is ch ap te r regard less o f  the  ou tcom e o r  se ttlem en t o f  a 
charg e  b e fo re  the  com m ittee . T his sec tion  does not p ro h ib it the  a tto rney  genera l from  b ring ing  an 
ac tion  u n d e r  a n o th e r c iv il o r crim inal law .
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S ec . 2 4 .6 0 .9 8 0 . C o o p e ra t io n  by s ta te  a g e n c ie s . Each agency  o f  the execu tiv e  b ran c h  o f  state 
g o v ern m en t sh a ll, to the  ex ten t p erm itted  by state  o r federa l law , co o p era te  fu lly  w ith  the 
co m m ittee  o r  a su bco m m ittee  by p ro v id in g  in fo rm ation  and  assistance , inc lu d in g  d isc lo su re  o f  
fin an c ia l m a teria l and o th er records re la ting  to  a po ten tia l v io lation  o f  th is ch ap te r.

S ec . 2 4 .6 0 .9 9 0 . D e fin itio n s .

(a ) In th i j  ch ap ter,
( 1 ) "ad m in is tra tiv e  action" m ean s co n d u c t re la ted  to the d ev e lo p m en t, d rafting , 

co n s id e ra tio n , en ac tm en t, defeat, ap p lica tio n , o r  in terp re ta tion  o f  a  ra le , reg u la tio n , po licy , o r 
o th e r ac tion  in a regu la to ry  proceed ing  o r  a  p ro ceed in g  invo lv ing  a license , p erm it, fran ch ise , or 
en titlem en t fo r use;

(2 ) "an y th in g  o f  value," "benefit,"  o r  " th ing  o f  value" inc ludes all m a tte rs , w h e th e r 
tan g ib le  o r in tan g ib le , that could  reasonab ly  be considered  to be a m aterial ad v an tag e , o f  m ateria l 
w o rth , use, o r se rv ice  to the person tc  w hom  it is con fe rred ; the term s are  in ten d ed  to  be 
in te rp re ted  b ro ad ly  and encom pass all m a tte rs  tha t the rec ip ien t m ight find su ffic ien tly  d esirab le  
to  do  so m eth in g  in exchange for; "an y th in g  o f  value,"  "benefit,"  o r " th ing  o f  v a lue"  d o es not 
in c lu d e

(A ) an item  listed in A S 2 4 .6 0 .0 8 0  (c);
(B ) cam paign  con trib u tio n s , p ledges, po litica l en d o rsem en ts , su p p o rt in a 

p o litica l cam paign , o r a  p rom ise  o f  en d o rsem en t o r support;
(C ) con tribu tions to a  cau se  o r o rg an iza tio n , inc lud ing  a ch arity , m ade in 

re sp o n se  to  a d irec t so lic ita tion  from  a leg is la to r o r  a person  ac tin g  at the leg isla to r's  
d irec tio n ; o r

(D ) g ran ts u ’ Je r AS 3 7 .0 5 .3 1 6  to  nam ed recip ien ts;
(3) "com m ittee"  m eans the S e lec t C o m m ittee  on L eg is la tive  E th ics and  in c lu d es, w hen 
ap p ro p ria te , the senate  o r house sub co m m ittee ;
(4) "com pensa tion"  m eans rem u n era tio n  fo r personal serv ices rendered , in c lu d in g  sa lary , 
fees, co m m issio n s, bonuses, and  s im ila r  paym en ts, bu t does not inc lude  re im b u rsem en t 
fo r ac tu a l ex p en ses incurred by a  person ;
(5) " im m ed ia te  fam ily" m eans

(A ) the spouse  o r spousal eq u iv a len t o f  the person; o r
(B ) a paren t, child , in c lu d in g  a stepch ild  and an adop tive  ch ild , and sib lin g  o f  a 

p e rso n  if  the paren t, child , o r s ib lin g  re s id es  w ith  the person , is fin an c ia lly  d ep en d en t on 
the p erso n , o r shares a substan tia l financ ia l in terest w ith  the person ;
(6 ) " incom e" m eans assets tha t a re  rece iv ed , regard less o f  w h eth er they are  ea rn ed  o r 
u n ea rn ed ; inh eritances and o th e r g ifts  a re  no t incom e;
(7 ) "know ing ly"  has the m ean ing  g iv en  in A S 11.81.900 ;
( 8 ) " leg is la tiv e  action" m ean s co n d u c t re la ting  to the d ev e lo p m en t, d rafting , 
co n s id e ra tio n , sponsorsh ip , en ac tm en t o r defea t, support o r o p position  to  o r o f  a law , 
am en d m en t, reso lu tion , report, n o m in a tio n , o r  o th er m atter a ffec ted  by leg is la tiv e  ac tion  
o r inaction ;
(9) " leg is la tiv e  d irector" m eans the d irec to r o f  the leg isla tive fina i.ee  d iv is io n , the 
leg is la tiv e  aud ito r, the d irec to r o f  the leg isla tive  research  agency , the  o m b u d sm a n , the 
ex e c u tiv e  d irec to r o f  the L eg is la tiv e  A ffa irs  A gency , and the d irec to rs  o f  the  d iv is io n s 
w ith in  th e  L egislative A ffairs A gency ;
( 1 0 ) " leg isla tive  em ployee" m eans a person , o th e r than a leg isla to r, w ho is co m p en sa ted  

by the  leg is la tiv e  branch in return for reg u la r o r  substan tia l persona! se rv ices , reg a rd less  o f  the 
p erso n 's  pay  lev e l o r  technical status as a fu ll-tim e  or j rrt-ti.ne em ployee , in d ep en d en t co n trac to r ,
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o r  co n su ltan t; it inc ludes public  m em bers and s ta ff  o f  the  com m ittee ; it d o es no t in c lu d e  
in d iv id u a ls  w ho p erfo rm  functions tha t are inc iden tal to  leg isla tive  functions, inc lu d in g  secu rity , 
m e ssen g e r, m a in ten an ce , and p rin t shop  em p lo y ees , and  ot'ner em p loyees d es ig n a ted  by the  
co m m ittee ;

(1 ! )  "lobby ist"  m eans a person  w ho is req u ired  to  reg iste r u n d er A S  24 .45 .041  an d  is 
d e sc rib ed  u n d e r A S 24.45 .171 ( 8 )(A ), but d oes no t inc lude  a vo lun teer lob by ist d e sc rib ed  in  A S  
2 4 .45 .161  (a)(1 ) o r  a represen tational lob by ist as d efin ed  u n d er regu la tions o f  th e  A la sk a  P u b lic  
O ffice s  C o m m iss io n ;

( 1 2 ) "po litica l action" m eans co nduct in w h ich  pub lic  o ffic ia ls, inc lud in g  leg is la to rs  o r 
leg is la tiv e  em p lo y ees , u se  the ir o ffic ial position  o r po litica l con tac ts  to exerc ise  in flu en ce  on sta te  
and  local go v ern m en t em ployees o r en tities; it inc ludes but is not lim ited  to e n d o rs in g  an d  
p le d g in g  suppo rt o r actively  suppo rting  a leg isla tive  m atter, a nom inee , o r a  can d id a te  fo r p u b lic  
o ffice ;

(13 ) "reg is tered  lobbyist" m eans a person  w h o  is requ ired  to reg iste r u n d e r A S  24 .45 .041
(14) "rep resen ta tion"  m eans ac tion  tak en  on b e h a lf  o f  ano ther, w h eth er fo r  co m p en sa tio n  

o r  no t, in c lu d in g  bu t not lim ited  to  te lephone ca lls  and  m eeting s and appearances a t p ro ce ed in g s  
o r  m ee tin g s;

(15) "spousal equ ivalen t"  m eans a person  w ho  is cohab iting  w ith  an o th e r p e rso n  in a  
re la tio n sh ip  tha t is like a m arriage but tha t is no t a  legal m arriage;

(16) "sta te  o ffice" includes the o ffice  o f  g o v ern o r, lieu tenan t governo r, m e m b e r o f  the  
leg is la tu re , o r  s im ila r sta te  office.

(b ) A  person  has a substan tia l in terest in leg is la tiv e , adm in is tra tive , o r p o litica l a c tio n  i f  the  
p erson

( 1 ) is not a  natural person  and  w ill be d irec tly  and  substan tia lly  affec ted  fin an c ia lly  by  a 
leg isla tive , adm in is tra tive , o r po litica l ac tion ;

(2 ) is a natu ra l person  and w ill be d irec tly  a n i  su bstan tia lly  a ffec ted  f in an c ia lly  by  a 
leg isla tive , adm in is tra tive , o r p o litica l ac tio n  in a w ay tha t is g rea te r than  th e  e ffec t 
on  a substan tia l c lass o f  persons to  w h ich  th e  person  belongs as a  m e m b er o f  a 
p ro fessio n , occupation , industry , o r  reg ion ;

(3) has o r seeks con trac ts  in excess o f  $ 1 0 ,0 0 0  annually  fo r goods o r  se rv ices  w ith  the  
leg isla tu re  o r w ith an agency  o f  the  sta te ; o r

(4) is a lob by ist. F o r the pu rpo se  o f  th is  su b sec tio n , the  state , the  federal g o v e rn m en t, and
an  agency , co rpo ra tion , o r o th e r en tity  o f  o r o w ned  by the  sta te  o r federa l g o v e rn m en t d o
no t have a  substan tia l in terest in leg isla tive , adm in is tra tiv e , o r po litical ac tion .
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A U T H O R I T I E S  R E L I E D  U P O N

Alaska Constitution. Article I. section 11 

Rights of Accused

In all criminal prosecutions, the accused shall have 
the right to a speedy and public trial, by an impartial jury 
of twelve, except that the legislature may provide for a jury 
of not more than twelve nor less than six in courts not of 
record. The accused is entitled to be informed of the nature 
and caused of the accusation: to be released on bail, except 
for capital offenses when the proof is evident or the 
presumption great: to be confronted with the witnesses 
against him: to have compulsory process for obtaining 
witnesses in his favor, and to have the assistance of counsel 
for his defense.

Alaska Rule of Appellate Procedure 402 provides:

Petitions for review of non-appealable ord 'rs  or 
decisions

(a) When Available.

(1) An aggrieved party, including the state of Alaska, 
may petition the appellate court as provided in Rule 403 to 
review any order or decision of the trial court, not 
appealable .vnder Rule 202. and not subject to a petition for 
hearing under Rule 302, in any action or proceeding, civil 
or criminal. In addition, a party may petition the supreme 
court as provided in Rule 403(h) to review an unsuspended 
sentence of imprisonment which is not appealable under 
Appellate Rule 215(a)(1).

(2) A petition for review shall be directed to the 
appellate court which would have jurisdiction over an 
appeal from the final judgment of the trial court in the 
action or proceeding in which it arises.



(b) When Granted. Review is not a matter of right, 
but will be granted only where the sound policy behind the 
rule requiring appeals to be taken only from final 
judgments is outweighed because:

(1) Postponement of review until appeal may be 
taken from a final judgment will result in injustice because 
of impairment of a legal right, or because of unnecessary 
delay, expense, hardship or other related factors; or

(2) The order or decision involves an important 
question of law on which there is substantial ground for 
difference of opinion, and an immediate review of the order 
or decision may materially advance the ultimate 
termination of the litigation, or may advance an important 
public interest which might be compromised if the petition 
is not granted; or

(3) The trial court has so far departed from the 
accepted and usual course of judicial proceedings, or so far 
sanctioned such a departure by an inferior court or 
administrative tribunal, as to call for the appellate court's 
power of supervision and review; or

(4) The issue is one which might otherwise evade 
review, and an immediate decision by the appellate court is 
needed for the guidance of the lower courts or is otherwise 
in the public interest.

Alaska Statute 04.16.050(a) provides:

Possession, control, or consum ption by persons 
under the age of 21

(a) A person under the age of 21 years may not 
knowingly consume, possess, or control alcoholic beverages 
except those furnished persons under AS 04.16.051(b).



Alaska Statute 04.16.050(b)-(k) provides: 

See a ttached  appendix.

Alaska Statute 12.55.055(c) provides: 

Community work

(c) The court may offer a defendant convicted of an 
offense the option of performing community work in lieu of 
a fine, surcharge, or portion of a fine or surcharge if the 
court finds the defendant is unable to pay the fine. The 
value of community work in lieu of a fine is $3 per hour.

Alaska Statute 47.12.400(c)(3) provides: 

Youth courts

(c) A nonprofit corporation may obtain recognition 
from the commissioner to serve as a youth court. The 
corporation may exercise only the powers that are 
delegated to a youth court by the commissioner, and shall 
exercise those powers as authorized by the corporation's 
articles of incorporation and bylaws. The bylaws of the 
corporation must set out standards and procedures by 
which the corporation, in its capacity as a youth court,

(3) may secure jurisdiction over a minor; the youth 
court may secure jurisdiction over the minor only with the 
consent of the minor and the agreement of the minor's legal 
custodian.



STATEMENT OF JURISDICTION 

On August 3. 2001. Superior Court Judge Ben Escn entered an 

order which provided that a first offender charged with minor consuming 

alcohol (MCA) under AS 04.16.050(a) is entitled to a jury ti._J and court- 

appointed counsel. The state filed a petition for review on August 20. 2001.1 

This court granted che state’s petition for review on October 12, 2001, and 

ordered formal briefing. This court has jurisdiction pursuant to AS 22.07.020 

and Appellate Rule 402.

1 This court granted the state’s motion for a ten-day extension of 
time to file the petition for review; thus, the petition was timely filed. [See  ̂
Order For Extension, dated August 24, 2001]

1



Is a first offender charged with minor consuming alcohol (MCA) 

under AS 04.16.050(a) entitled to a jury trial and court-appointed counsel?

In the order granting the state’s petition for review, this court 

directed the parties to address the following issues:

1. As a condition of probation or SIS probation, can a 

defendant charged with first-offense minor consuming be ordered to 

undertake in-patient treatment and, if so. does this in-patient treatment 

constitute the equivalent of imprisonment, thus presumptively triggering the 

right to a jury trial?

2. If a defendant is ordered to complete work service as a 

condition of probation or SIS probation, does this constitute a criminal 

penalty that triggers the right to a jury trial?

3. Sections (b)(2) and (e) of AS 04.16.050 appear to require the 

sentencing court to impose probation whether or not any portion of the fine is 

suspended. In other words, this probation apparently is not imposed in 

exchange for some other portion of the sentence being suspended; rather, the 

probation and all its specified conditions stand aione.

(a) What is the nature of this kind of probation? *

I S S U E S  P R E S E N T E D  F O R  R E V I E W

2



(b) Might this “probation” be viewed as a device for allowing 

the sentencing court to impose a sentence that can repeatedly be modified for 

up to one year, or until the defendant reaches the age of 21, whichever is 

longer?

(c) What penalty does a defendant face for violating the terms 

of this probation?

3



S T A T E M E N T  O F  T H E  C A S E

A. Introduction

In the last decade lawmakers in the state have struggled to find

solutions to the problems associated with abuse of alcohol in Alaska. One of 

the serious problems that has drawn significant legislative attention has 

been drinking among minors, and the disproportionate number of teenage 

deaths related to drinking and driving. While concerned about the dangers of 

teen drinking, lawmakers have also tried to avoid burdening young adults 

with criminal records for youthful offenses.

B. History of Minor Consuming Laws in Alaska

AS 04.16.050 was enacted in 1980 to prohibit a person under 19

years of age from possessing, consuming, or controlling alcohol, with some 

exceptions not important here. See Ch. 131, § 3. SLA 1980. When the minor 

consuming alcohol statute (MCA) was first enacted, the penalty was a class A 

misdemeanor. Id. The drinking age was raised from 19 to 21 in 1983. See 

Ch. 109, § 8, SLA 1983. Under this law, although juveniles under 18 years of 

age came under the juvenile justice system, persons 18 through 20 years old 

were charged in district court and could obtain a conviction of record for a 

crime. Id.
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In 1994 the legislature enacted additional laws to address the 

high rate of alcohol-related automobile fatalities among young people in 

Alaska. As the supreme court noted in State u. Niedermeyer, 14 P.3d 264, 

271 (Alaska 2000), there was evidence that minors who consume alcohol tend 

to be less careful drivers. The legislature x’esponded to this concern by 

adopting AS 28.15.183 - AS 28.15.184, which provided for the administrative 

revocation of the privilege to driv^ for minors who consumed alcohol -  

commonly known as the “Use It/Lose It” law. See Ch. 71, SLA 1994. The 

legislature’s purpose was to keep youthful drivers who drink alcohol off the 

road, and to provide an incentive for youths not to drink alcohol at all. so as 

not to lose their driving privileges. See Minutes, House Health. Education 

and Social Services Standing Committee (February 17, 1994).

Having enacted administrative sanctions for minor consuming in 

1994, the next year the legislature felt it could reduce the penalty for MCA 

from a class A misdemeanor to a violation in order to achieve more consistent 

enforcement. See Ch. 81. § 1, SLA 1995. The sponsor of the legislation stated 

that the changes were made in response to the concern of many parents 

about the lack of juvenile court action for MCA. See Minutes. Senate Finance 

Standing Committee (March 22, 1995). The juvenile justice system was 

overburdened, and it was felt that drinking minors needed more than a 

scolding letter from “the system” which usually arrived several months after



the offense. Id. For those minors 18 to 20 years old. it was felt that there 

was a reluctance on the part of some law enforcement officers to cite a youth 

for a misdemeanor that would be on the person’s permanent record and 

possibly prejudice future opportunities to join the military or obtain 

employment. Id.] see also Minutes, House Finance Standing Committee 

(May 5, 1995).

The advantages of the new lower penalty for MCA were described 

as allowing a judge to (1) intervene early to help a young person avoid a 

serious alcohol problem and (2) address minors with drinking problems who 

were falling through the cracks in the enforcement scheme. See Minutes, 

House Judiciary Standing Committee (April 21, 1995). By doing so, the new 

statute was seen more as a preventive approach to alcohol abuse by teens, 

rather than as a punitive approach. See Minutes. Senate Judiciary 

Committee (March 1. 1995). There were also practical advantages 

mentioned in support of the change: attorneys for the state would not have to 

appear for trial of MCA violations: jury trials would be avoided; and there 

was no need for counsel to be appointed on behalf of the youth. See Minutes, 

House Judiciary Standing Committee (April 21. 1995).

Although the 1995 legislation reduced the possible level of 

punishment from one year in jail to a $300 fine, the legislature was
%

apparently willing to make that change in order to obtain more consistent
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enforcement, and because the 1994 “Use It/Lose It” law provided what was 

then thought to be substantial deterrent against minors consuming alcohol.2

Beginning in 1996, however, the legislature's efforts to deal 

effectively yet fairly with minors consuming alcohol had to start taking into 

account court decisions that reversed these legislative judgments. In State u. 

District Court, 927 P.2d 1295 (Alaska App. 1996), this court held that the 

revocation of driving privileges under AS 28.15.185 required that the minor 

be afforded a jury trial and court-appointed counsel. In response to this 

decision, the legislature amended AS 28.15.185 to exclude MCA as a basis for 

court revocation of a minor's privilege to drive. See Ch. 93, § 6, SLA 1998. 

That left the administrative license revocation provisions in the “Use It/Lose 

It” law as the most meaningful deterrent to juvenile drinking.3

Subsequently, in State v. Niedermeyer, 14 P.3d 264 (Alaska 

2000), the supreme court held that the administrative revocation of a minor’s 

driving privileges for conviction of MCA was a criminal sanction that entitled

2 In 1996 lawmakers enacted other laws creating violations for 
minors driving after drinking any amount of alcohol, commonly known as the 
“Zero Tolerance” law. See AS 28.35.280 - 28.35.290: Ch. 143, SLA 1996.

3 In 1999 lawmakers amended the administrative revocation of driving 
privileges to significantly reduce the period of revocation {e.g., from 90 days to 30 
days for a first revocation) and to provide that multiple revocations run 
concurrently, rather than consecutively. See Ch. 88, SLA 1999; Minutes, House 
Judiciary Standing Committee (April 9, 1999).



minors to a jury trial and court-appointed counsel. After this opinion was 

issued, the Department of Law urged the supreme court to adopt a rule 

appointing counsel and providing jury trials for MCA violations. Letter from 

Attorney General Bruce M. Botelho to Chief Justice Dana Fabe (December 

20, 2000). However, the supreme court declined to adopt such a rule and 

suggested that the Department of Law address its concerns to the Criminal 

Rules Committee. Letter from Chief Justice Dana Fabe to Attorney General 

Bruce M. Botelho (January 2, 2001).

The Neidermeyer opinion removed the last effective deterrent to 

minors consuming alcohol. Because the court system was refusing to appoint 

counsel or grant jury trials in MCA cases, that meant that no driver licenses 

could be revoked. The legislature was thus forced to take action, and it is 

against this backdrop that the legislature enacted the current MCA law, Ch. 

65, SLA 2001. The underlying purpose was the same as in 1995: to address 

the serious problem of underage drinking, the disproportionately high rate of 

teenage alcohol-related highway fatalities, and at the same time to avoid 

unfairly burdening youth with a criminal record for youthful misconduct. In 

addition, however, the legislature also decided to re-criminalize MCA for
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repeat offenders, thus partially returning the law to its status prior to 1995. 

See AS 04.16.050(c) and (d); Ch. 65. § 2. SLA 2001.4

C. The Current Offense

On July 14, 2001, 18-year-old Candice Auliye was issued a

citation for minor consuming alcohol (MCA), in violation of AS 04.16.050(a).

[Exc. 1] The public defender was appointed to represent Auliye at her

arraignment. [Exc. 3, Log Notes of Arraignment, August 2, 2001] It appears

from the log notes of the arraignment that Auliye had a prior conviction for

MCA under the former version of the statute. [Exc. 3] Nevertheless, she was

still a first offender for purposes of the current statute.5

On August 3. 2001, Judge Esch issued a written order, sua 

sponte. in which he ruled that Auliye was entitled a jury trial. [Exc. 5-9] In 

his ruling. Judge Esch concluded that the penalty provisions in AS 

04.16.050(b) for first offenders convicted of MCA -  including a fine of up to

4 The current version of the MCA statute took effect on July 4, 
2001. See Ch. 65, § 21. SLA 2001 (the effective date provided in the session 
law was July 1, 2001, but Governor Knowles did not actually sign the bill 
until July 4, 2001).

5 The current version of the statute “wipes the slate clean” and 
only applies to minor consuming offenses that occur after the effective date of 
the statute. Offenders convicted under prior versions of the statute, while 
still “first offenders” for purposes of the current statute, are not eligible for 
the SIS/community diversion sentencing option available for “true first 
offenders”. See Ch. 65, § 1, SLA 2001; AS 04.16.050(b)(1) and (2).
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$600. mandatory probation for one year or until the offender is 21 years of 

age (whichever is longer), and the possibility cf in-patient alcohol treatment 

and community work service as conditions of probation -  amounted to 

criminal sanctions which entitled first offenders to the constitutional 

protections of court-appointed counsel and a jury trial. [Id.]

The state asked this court to review Judge Esch s order. As noted 

above, this court granted the state's petition for review and ordered formal 

briefing. Auliye’s case was stayed pending resolution of the state's petition 

for review. [Exc. 10]
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A R G U M E N T

FIRST OFFENDERS CHARGED WITH MINOR CONSUMING 
ALCOHOL UNDER AS 04.1J.050 ARE NOT ENTITLED TO 
COURT-APPOINTED COUNSEL AND JURY TRIALS 
BECAUSE FIRST OFFENSES UNDER THE CURRENT 
STATUTE ARE NOT “CRIMINAL PROSECUTIONS” WHICH 
SUBJECT FIRST OFFENDERS TO CRIMINAL PENALTIES

A. Standard of Review

This court applies its independent judgment in interpreting a

statute, “adopting the rule of law that is most persuasive in light of 

precedent, reason, and policy.” Sosa v. State. 4 P.3d 951, 953 (Alaska 2000); 

see also W urthm ann u. State, 27 P.3d 762. 764 n.5 (Alaska App. 2001) (citing 

Conner v. State, 696 P.2d 680. 682 (Alaska App. 1985)).

B. The Right To Court-Appointed Counsel And A Jurv Trial 

Article I. section 11. of the Alaska Constitution guarantees that:

In all criminal prosecutions, the accused shall have 
the right to a speedy and public trial, by an impartial jury 
of twelve; except that the legislature may provide for a jury 
of not more than twelve nor less than six in courts not of
record. The accused is entitled ... to have the assistance of
counsel for his defense.

The concomitant rights to a jury trial and to counsel under the state

constitution apply to all criminal prosecutions. See Baker v. City of

Fairbanks, 471 P.2d 386, 401-02 (Alaska 1970); Alexander v. City of

Anchorage, 490 P.2d 910, 913 (Alaska 1971).



In Baker, the supreme court defined the categories of cases that 

qualify as “criminal prosecutions” for purposes of applying the right to a jury 

trial under the Alaska Constitution:

In extending the right to jury trial, we define the 
category of “criminal” prosecutions as including any offense 
a direct penalty for which may be incarceration in a jail or 
penal institution. It also includes offenses which may 
result in the loss of a valuable license, such as a driver’s 
license or a license to pursue a common calling, occupation, 
or business. It must also include offenses which, even if 
incarceration is not a possible punishment, still connote 
criminal conduct in the traditional sense of the term.

Baker, 471 P.2d at 402 (footnote omitted).

Subsequently, in Alexander, the supreme court held that the

right to counsel under the state constitution applied to “criminal

prosecutions” as defined in Baker:

[I]n any criminal prosecution, as we have defined the 
term in Baker, the accused shall have the right to be 
represented by counsel. This means that he has the right 
to the assistance of counsel for his defense if he is 
prosecuted for a misdemeanor, as well as for a felony, when 
the penalty upon conviction of the misdemeanor may result 
in incarceration in a jail or a penal institution, the loss of a 
valuable license, or a fine so heavy so as to indicate 
criminality.

Alexander, 490 P.2d at 913.

In State v. District Court, 927 P.2d 1295 (Alaska App. 1996), this

court relied on Baker and concluded that persons charged with MCA under

the former version of the statute were entitled to a jury trial and to court-
V
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appointed counsel: this conclusion was based on the requirement that the 

sentencing court revoke a minor’s driver’s license (or the privilege to obtain a 

license if one had not yet been obtained) as part of the sentence. More 

recently, in State v. Niedermeyer, 14 P.3d 264 (Alaska 2000), the supreme 

court concluded that the administrative revocation of a minor’s driver’s 

license upon conviction for MCA was also a criminal sanction that entitled 

persons charged under the former statute to the procedural protections of a 

jury trial and appointed counsel.

( J .  AS 04.16.050 And The Statutory Penalty Scheme

The offense of minor consuming alcohol (MCA) is defined in AS

04.16.050(a):

A person under the age of 21 years may not 
knowingly consume, possess, or control alcoholic beverages 
except those furnished persons under AS 04.16.051(b).

The penalties for first-time offenders are set forth in AS

04.16.050(b). R Judicial officers have two options in sentencing first-time

6 A copy of Ch. 65, §§ 1-2, SLA 2001, encompassing the
amendments to AS 04.16.050(b) and the new subsections added to the 
statute, is attached as Appendix A to the state’s brief.

AS 04.16.050(b)(1) and (2) provides:

A person who violates (a) of this section and who has 
not been previously convicted or received a suspended x
imposition of sentence under (1) of this subsection is guilty

(footnote continued .. .)
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offenders: (1) suspended imposition of sentence (SIS) and referral to a

community diversion panel, or (2) imposition of fines, along with alcohol 

screening and education. For persons who have never been convicted of 

minor consuming (i.e :rue first offenders), the court may grant a suspended 

imposition of sentence and place the person on probation for one year or until 

he or she is 21 years of age (whichever is longer). Among the conditions of

(.. . footnote continued)
of minor consuming or in possession or control. Upon 
conviction in the district court, the court

(1) may grant a suspended imposition of sentence 
under AS 12.55.085 and place the person on probation for 
one yrar or until the person is 21 years of age, whichever is 
later, if the person has not been convicted of a violation of 
this section previously; among the conditions of probation, 
the court shall, with the consent of a community diversion 
panel, refer the person to the panel, and require the person 
to comply with conditions set by the panel, including 
counseling, education, treatment, community work, and 
payment of fees: in this paragraph, “community diversion 
panel” means a youth court or other group selected by the 
court to serve as a sentencing option for a person convicted 
under this section: or

2) shall impose a fine of at least $200 but not 
more than $600. shall require the person to attend alcohol 
information school if the school is available, and shall place 
the person on probation under (e) of this section: the court 
may suspend a portion of the fine imposed under this 
paragraph that exceeds $200 if the person is required to 
pay for education or treatment required under (e) of this 
section.
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probation, the court is required to refer the person to a community diversion 

panel th a t deals with underage drinkers, if one exists in the community. If 

the community diversion panel accepts the referral, the panel (not the 

sentencing court) may impose conditions of probation “including counseling, 

education, treatm ent, community work, and payment of fees.’’ The offender 

must comply with any probation conditions imposed by the court and the 

community diversion panel. See AS 04.16.050(b)(1).

For first-time offenders who have been convicted of minor 

consuming in the past under former MCA provisions, or for those persons 

convicted under the current statute who do not receive a suspended 

imposition of sentence as provided in section (b)(1), the court must impose a 

fine of a t least $200 but not more than $600; the portion of the fine above 

$200 can be suspended if the person is ordered to pay for alcohol education or 

treatm ent as part of the sentence. In addition, the person is required to 

attend alcohol information school, if available, and is placed on probation as 

provided in (e) of the statute. The probation required under (e) is mandatory 

and cannot be refused, and the person is also required to enroll in a juvenile 

alcohol safety action program, if such a program is available. See AS 

04.16.050(b)(2) and (e).

Under section (e), which applies to first-time and repeat 

offenders, the court is required to impose three conditions of probation: (1)
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that the person pay for and successfully complete any alcohol education or 

treatm ent recommended: (2) th at the person not possess or consume alcoholic 

beverages or controlled substances; and (3) that the person complete any 

community work service ordered by the court (or in the case of first offenders, 

recommended by the community diversion panel). See AS 04.16.050(e).

D. Discussion

Judge Esch concluded that first offenders charged under -the

current MCA statute are entitled to jury trials and court-appointed counsel

because the penalties for a first offense -  specifically, a fine of up to $600.

mandatory probation, and the possibility that community work service and

in-patient alcohol treatm ent may be required as conditions of probation -  are

sanctions that connote “criminality” under Baker and its progeny. Judge

Esch is mistaken. His analysis overlooks the sentencing alternatives

provided for first offenders under the current version of the statute and the

unique nature of the “probation" that may be imposed in these cases.

•‘P ro b a tio n ” U nder AS 04.16.050(b) and (e). Generally, in 

granting probation to an offender, a sentencing court is offering the offender 

a more lenient alternative to imposition of the statutory penalty if the 

offender is willing to abide by the conditions of probation established by the 

court. State u. Staael, 807 P.2d 513, 517 (Alaska App. 1991). The sanction^
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for violation of a condition of probation is usually imposition of the suspended 

portion of the sentence. But a person always has the alternative of refusing 

to accept probation and receiving the suspended sentence if he or she thinks 

that the conditions of probation are more onerous than the sentence which 

might be imposed. See B land v. State, 846 P.2d 815, 818 (Alaska App. 1993) 

(citing Brown v. State, 559 P.2d 107, 111 n.13 (Alaska 1977); Alfred v. State, 

758 P.2d 130, 131 (Alaska App. 1988)).

The probation required under the MCA statute is somewhat 

different. Under sections (b)(1) and (b)(2) of the-statute, the sentencing court 

is required to place all first-offenders convicted of MCA on probation or SIS 

probation for one year or until the person is 21 years of age, whichever is 

longer; moreover, section (e) expressly provides that "[tjhe person may not 

refuse probation.’’ But there are no sanctions for violations other than paying 

the suspended portion of the fine imposed for the first offense and being 

treated as a second offender based on the violation.7 In other words, the 

probation is mandatory for first offenders to the extent that the minor cannot 

refuse probation so as to defeat the graduated sanctions for repeat and

7 The current MCA statute is structured so that a second offense is 
based on a violation of probation (i.e., consuming alcohol again before turning 
21), rather than committing an offense after having been previously convicted 
of the same offense. See State v. Peel, 843 P.2d 1249 (Alaska App. 1992);^ 
Pananen v. State, 711 P.2d 528 (Alaska App. 1985).
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habitual offenders. But the minor can still elect to simply pay the fine and 

not comply with the other probation conditions that may be imposed by the 

court or the community diversion panel, including alcohol treatment and 

community work service, if he or she thinks the conditions are too onerous. 

Alfred, 758 P.2d at 131 (citing Brown, 559 P.2d at 111 n.13).

In some respects, the violation of probation under the statute is 

similar to violating a court-imposed protective order {i.e., a domestic violence 

restraining order). Just as a defendant cannot elect not to be subject to the 

protective order, a minor cannot refuse '‘probation" under the statute. See AS 

04.16.050('e). Just as the legislature can make it a crime to violate a 

restraining order, the legislature can properly enhance the penalties for 

second MCA offenses based on the probation violation, without affording the 

minor the right to a jury trial or court-appointed counsel in connection with 

the first violation.

Does the "probation" required by the statute allow the sentencing 

court to impose a sentence that can repeatedly be modified until the minor is 

21? Theoretically yes: realistically, no. Once the minor violates his or her 

probation for a first-MCA violation, he or she is subject to the enhanced 

penalties for second offenders (which entitles the minor to a jury trial and 

court-appointed counsel under Baker and Alexander because conviction for a

second offense can result in suspension of the minor’s driver’s license). See
*
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AS 04.16.050(c). The court is not required to extend the probation 

indefinitely for repeat violations by suspending and reimposing ever-smaller 

portions of the fine until the minor turns 21, and it would not make sense for 

the court to do so. Rather the court would simply revoke the probation 

imposed for the first offense and impose the entire suspended portion of the 

fine; the enhanced penalties for second and repeat violations under the 

statute do not depend on the continuation of probation.

In -P a tien t A lcohol T reatm en t. Judge Esch was concerned 

that first offenders may be required as a condition of probation to complete a 

program of alcohol counseling and treatment that includes in-patient 

treatment. See AS 04.16.050(g) (treatment recommended by a juvenile 

alcohol safety action program "may include a period of inpatient treatment if 

the judgment specifies the maximum period of inpatient treatment 

authorized"). Since a defendant may be entitled to credit for time served in 

some inpatient treatment programs. Judge Esch reasoned that the possibility 

of inpatient treatm ent entitled first offenders to the procedural safeguards of 

a jury trial and appointed counsel. See Booth u. S tate , 903 P.2d 1079. 1088 

(Alaska App. 1995) (citing Baker and Alexander: ‘‘[I]t is the potential penalty 

for a crime that determines whether the accused is entitled to a jury trial and 

the assistance of a court-appointed attorney.’’)
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Sentencing judges have authority to grant a defendant credit for 

time served in a residential drug or alcohol treatment program pursuant to a 

court order making participation in the program a condition of bail release or 

probation. See Lock v. S ta te. 609 P.2d 539 (Alaska 1980); Nygren u. State. 

658 P.2d 141, 146 (Alaska App. 1983). In order for participation in such a 

program to qualify for Nygren credit, the court’s order must subject the 

defendant to substantial restraints on his liberty amounting to “the 

functional equivalent of imprisonment.” Lock. 609 P.2d at 546; Nygren, 658 

P.2d at 145-46; see also Hester v. State. 777 P.2d 217. 218 (Alaska App. 1989). 

The analysis in Nygren discusses some of these jail-like features:

[T]heir residents are invariably sent there by court 
order; the facilities require residency, and residency 
requirements are sufficiently stringent to involve a definite 
element of confinement; residents of the facilities are 
subject to twenty-four hour physical custody or supervision; 
any periods during which residents may be permitted to 
leave the facility are expressly limited, both as to time and 
purpose: while in the facility, residents are under a 
continuing duty to conform their conduct to institutional 
rules and to obey orders of persons who have immediate 
custody over them: and residents are subject to sanctions if 
they violate institutional rules or orders and to arrest if 
they leave the facility without permission.

Nygren. 658 P.2d at 146.

As a condition of probation or SIS probation, the minor is referred

to either a community diversion panel {i.e., a youth court or similar

community program) in the case of true first offenders, or to alcohol
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information school in the case of first offenders with a prior minor consuming 

conviction. See AS 04.16.050(b)(1) and (2). For both classes of first offenders, 

the court may also require the minor to pay for and enroll in a juvenile 

alcohol safety action program approved by the Department of Health and 

Social Services, if one is available, or by the court if a department-approved 

program is not available. See AS 04.16.050(e) and (k). But in either case, 

any alcohol education or treatm ent requirements placed on the minor, 

including in-patient treatm ent that may be recommended under section (g), 

are imposed by the program itself, not by the sentencing court.

Moreover, as discussed above, the minor always has the option of 

not participating in the recommended treatm ent program (in-patient or 

otherwise) and simply paying the suspended portion of the fine. 3 A lfred , 758 

P.2d at 131 (citing Brown , 559 P.2d at 111 n.13). The fact that the minor 

may ultimately agree to participate in an in-patient treatm ent program -  a 

decision that likely would be made by the minor and his family with the 

minor’s best interests in mind -  does not trigger the right to a jury trial and 

appointed counsel. Cf. AS 47.12.400(c)(3) (“[T]he youth court may secure 

jurisdiction over the minor only with the consent of the minor and the

8 A minor who has been recommended for in-patient treatm ent 
also has the option of asking the sentencing court to review the referral. AS 
04.16.050(g).



Judge Esch’s reasoning assumes that all in-patient treatment 

programs are the same: they are not. It is clear that not all in-patient 

programs place the same restrictions on their participants, and that not all 

restrictions that may be required of the participants in a particular program 

amount to the “functional equivalent of imprisonment” for Nygren purposes. 

The fact that participation in some programs may entitle a person to Nygren 

credit does not turn  a non-criminal matter into a criminal one in every case, 

with all its attendant rights, any more than a minor’s election to participate 

in such a program would. Judge Esch was simply wrong when he concluded 

that the mere possibility of in-patient treatment was sufficient to entitle a 

minor charged with first-offense minor consuming to a jury trial and court- 

appointed counsel.

C om m unity  W ork Service. First-offenders convicted of minor 

consuming can be ordered to perform community work service as a condition 

of probation and SIS probation. In Booth, this court held that “community 

labor” is a criminal penalty and concluded that it is the potential penalty that 

may be imposed by the sentencing court that determines whether a person is 

entitled to a jury trial and the assistance of court-appointed counsel under 

Baker and Alexander. Booth, 903 P.2d at 1087-88. But Booth does not 

mandate the conclusion that first-offenders charged under the MCA statute

a g re e m e n t o f th e  m in o r 's  leg a l g u a rd ian ").
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are entitled to these protections for two reasons: (1) it is the community 

diversion panel, not the sentencing court, that orders true first offenders to 

perform work service, and (2) all first offenders can refuse to perform the 

work service, opting instead to pay the unsuspended portion of the fine.

Under section (b)(1) of the statute, the sentencing court is 

required to refer a true first offender to a community diversion panel (i.e., a 

youth court) and it is the diversion panel that can require the minor to 

perform community work service, not the court. Unc’er section (b)(2), the 

sentencing court is required to place all other first offenders on probation 

under section (e), which provides that the minor shall “complete any 

community work ordered.” But there is no requirement of community work 

service for first offenders sentenced under (b)(2); in fact, it appears that the 

work service provision mentioned in section (e) is directed at repeat and 

habitual MCA offenders, since the court is specifically required to impose 

work service as a condition of probation for repeat and habitual offenders. 

See AS 04.16.050(c)(1) (requiring repeat offenders to perform at least 48 

hours of community work), and AS 04.16.050(d)(1) (requiring habitual 

offenders to perform at least 96 hours of community work).

Moreover, as with the requirement of alcohol treatment that may 

be imposed as a condition of probation, the first offender sentenced under
*

se c tio n s  (b)(1) o r (b)(2) a lw a y s  h a s  th e  o p tio n  o f re fu s in g  to  p e rfo rm  th e  w ork
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service and simply paying the unsuspended portion of the fine (the only 

sanction that can be imposed for failing to comply with any work service or 

alcohol treatm ent requirement imposed by the court or the community 

diversion panel). The fact that a first offender has the option of performing 

community work service in lieu of paying a fine does not transform an MCA 

violation into a “criminal prosecution” under Baker. If it did. jury trials 

would seemingly be required in all traffic cases and minor fish and game 

cases because a sentencing court has the option of allowing a defendant to 

perform community work in lieu of paying a fine. See AS 12.55.055(c). The 

fact that this option exists does not and should not trigger the right to a jury 

trial and court-appointed counsel for first offenders charged with MCA.

Fines. A defendant has the right to a jury trial and to the 

assistance of court-appointed counsel in a “criminal prosecution” when the 

possible direct punishment is incarceration, loss of a valuable license, or the 

imposition of a fine “so heavy as to indicate criminality”; as the supreme 

court explained in Baker, "[a] heavy enough fine might also indicate 

criminality because it can be taken as a gauge of the ethical and social 

judgments of the community.” Baker, 471 P.2d at 402 n.29; see also 

Alexander, 490 P.2d at 913. A first offender sentenced under section (b)(2) is 

subject to a fine of at least S200 but not more than $600; the court may

suspend the portion of the fine that exceeds $200 if the person is required to
*
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pay for alcohol education or treatment that may be imposed under section (e) 

as a condition of probation. See AS 04.16.050(b)(2).

As to the size of the fine itself, a maximum fine of $600 for first- 

MCA offenders, even without the provision for the suspension of the amount 

of the fine over $200 to be applied to the costs of alcohol education and 

treatment, does not in itself connote criminality. In making that 

determination, the supreme court and this court look to the circumstances 

surrounding the offense as an indicator of society’s attitude toward the 

conduct in question. See e.g., State u. Dutch Harbor Seafoods, LTD.. 965 P.2d 

738, 742 (Alaska 1998) (maximum fine of $3000 for first offenders convicted 

of strict liability commercial fishing violations does not connote criminality in 

context of highly regulated fishing industry); State u. O’Neil Investigations, 

Inc., 609 P.2d 520, 537-38 (Alaska 1980) (plurality opinion) ($5000 civil fine 

for unfair or deceptive bill collection practices does not render proceedings 

‘‘criminal prosecutions”); Alaska Public Defender Agency v. Superior Court, 

584 P.2d 1106, 1110 (Alaska 1978) ($100 fine for offense of harassment under 

municipal ordinance not indicative of criminality ‘’in this modern day of 

constantly rising inflation and devaluation of the dollar’’); see also Booth, 903
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P.2d at 1087 (assuming that fines of no more that S360 "are not the sort of 

severe sanction that denotes criminality”).9

In concluding that first MCA offenders are entitled to jury trials. 

Judge Esch relied upon the supreme court’s statement in Niedermeyer, 14 

P.3d at 271, that “[ujnderage drinking has traditionally been regarded as 

criminal misconduct.” [Exc. 8] But Judge Esch mistakenly applied this 

language in the context of a very c.ifferent statutory scheme than the one 

considered by the supreme court in Niedermeyer, in which the sentencing 

court was required to revoke a minor’s driver’s license as part of the sentence 

for a MCA violation. The same “social and moral approbation” the supreme 

court attached to convictions resulting in license suspensions for underage 

drinking in Niedermeyer, 14 P.3d at 271, does not apply to first offenders 

convicted under the current statute who face no more than the possibility of a 

modest fine, two-thirds of which can be suspended if the minor is required as 

a condition of probation to pay the costs of alcohol education and treatment

9 As noted above, the supreme court in Alaska Public Defender 
Agency concluded that a fine of $100 was not indicative of criminality viewed 
in the light of constantly rising inflation and devaluation of the dollar at that 
time (1978). 584 P.2d at 1110. The same $100 fine in 2001. adjusted for 
inflation, would be $273.47; a $200 fine in 1978 (che minimum fine for first- 
MCA offenses under the current statute), similarly adjusted for inflation, 
would be 3546.93 in 2001; a fine of $600 in 1978 (the maximum fine for flrst- 
MCA offenses under the current statute) would be $1640.80 in 2001. See  ̂
Bureau of Labor and Statistics, Inflation Calculator, at www.bls.gov.cpi.
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that may be required as a condition of probation. Notably, it is apparent from 

the legislative discussions of House Bill 179 (the proposed MCA statute) that 

the legislature viewed the fines that could be imposed for first offenses as a 

method of giving the sentencing court the much needed flexibility to deal 

with the alcohol education and treatm ent needs of first offenders by making 

the possible fines high enough to serve as an incentive for first offenders to 

seek treatm ent rather than simply paying a fine. See House Judiciary 

Committee Minutes. March 30 and April 10. 2001.

The current MCA statute represents a determination by the 

legislature that minors who consume alcohol, particularly first offenders, do 

not have the judgment or capacity to responsibly consume alcohol. By 

enacting the current statutory scheme, the legislature was attempting to 

address the problem of underage drinking before it results in true criminal 

behavior. The focus of the penalties for first-time MCA offenders under the 

current statute is alcohol education, screening, and treatment, not 

punishment.

First-offense MCA violations under the current statute are not 

“criminal prosecutions” under Baker and Alexander and, therefore, first- 

offenders charged under the statute are not entitled to a jury trial or to court- 

appointed counsel.

27



CORRECTION
TH E FO L L O W IN G  D O C U M E N T (S) 

H A V E B E E N  R E FIL M E D  TO  
A S SU R E  L E G IB IL IT Y  O R  P A G IN A T IO N

Central M icrofilm Services
Departcment o f Education & Early Development
Slate o f Alaska



that may be required as a condition of probation. Notably, it is apparent from 

the legislative discussions of House Bill 179 (the proposed MCA statute) that 

the legislature viewed the fines that could be imposed for first offenses as a 

method of giving the sentencing court the much needed flexibility to deal 

with the alcohol education and treatm ent needs of first offenders by making 

the possible fines high enough to serve as an incentive for first offenders to 

seek treatm ent rather than simply paying a fine. See House Judiciary 

Committee Minutes. March 30 and April 10. 2001.

The current MCA statute represents a determination by the 

legislature that minors who consume alcohol, particularly first offenders, do 

not have the judgment or capacity to responsibly consume alcohol. By 

enacting the current statutory scheme, the legislature was attempting to 

address the problem of underage drinking before it results in true criminal 

behavior. The focus of the penalties for first-time MCA offenders under the 

current statute is alcohol education, screening, and treatment, not 

punishment.

First-offense MCA violations under the current statute are not 

“criminal prosecutions” under Baker and Alexander and, therefore, first- 

offenders charged under the statute are not entitled to a jury trial or to court- 

appointed counsel.

27



CONCLUSION

For these reasons. Judge Esch’s order granting Auliye a jury trial

should be reversed. The order appointing the Public Defender to represent

her should also be reversed.

Dated N o v e m b e r 2001, at Anchorage, Alaska.

BRUCE M. BOTELHO 
ATTORNEY GENERAL

in A. Scukanec 
Isistarit Attorney General

28



AN ACT

Relating to underaae drinking and drag otfenses: and providing tor an e le c tiv e  date.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

THE ACT FOLLOWS ON PACE i

LAWS OF ALASKA

2 0 0 1

C h a p t e r  N o .

Approved by the Governor: July 3, 2001 
Actual Effective Date: July 4,200!

Source
rsHB rpfFiN'i

Appendix
Page I o f  6



THEFOLLOWINGDOCUMENT(S)AREPOORORIGINALCOPIES



Chapter o5

AN ACT

1 Relating to underage drinking and drug offenses; and providing for an effective date.

2

3

4 * Section 1. AS 0 4 .16.050(b) is amended to read:

5 (b) A person who violates (a) o f  this section and  who has not been

6 previously  convicted o r received a suspended im position  of sentence u n d er (11 of

7 this subsection is guilty o f  m inor consum ing o r  in possession o r control [A

8 VIOLATION]. Upon conviction in the district court, the court

9 £JQ may g ran t a suspended  im position of sentence u n d er

10 AS 12.55.085 and place the person on p roba tio n  fo r one v ear o r until the person

11 is 21 vears o f age, w hichever is la ter, if the  person  has not been convicted of a

12 vio lation o f th is section previously; am ong the  conditions of p robation , the  cou rt

13 shall, w ith the consent of a com m unity d iversion  panel, re fe r the person to the

14 panel, and req u ire  the person to com ply w ith  conditions set bv the panel,

- I -  CSHB 179(FIN)
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Chapter 65

including counseling, education, treatm en t, com m unity work, and navm ent of 

fees: in this p a rag ra p h , "cnm m unirv  diversion nanel" means a vouth courr nr 

o th e r  g roup  selected hv the cou rt to serve as a sentencing option for a person 

convicted u n d e r  this section: or

(2) shall impose a fine ot at least S2Q0 bu t not m ore than  5600. shall 

req u ire  the person to attend alcohol inform ation school if the school is available, 

and  shall place the person on p robatio n  u n d er lei o f this section: the court mav 

suspend  a portion  of the fine im posed u n d er this p a rag ra p h  that exceeds S200 if 

the person is requ ired  to pav for education or trea tm en t required  und er i c > of 

this section (NOT LESS THAN S100).

" Sec. 2. AS 04.16.050 is amended by adding new subsections to reaa:

(c) A person is guilty o f  repeat minor consuming or in possession or control if 

the person was placed on probation under (b) o f this section or has been previously 

convicted, and the person violates la i o f  this section. Upon conviction in the district 

court, the court shall

(1) impose a fine o f  51.000 and require at least 48 hours o f  community

work:

(2) revoke the person s driver's license for three months:

(3) take possession o f the person's driver's license: and

(4) suspend up to 5500 o f the fine and place the person on probation 

under (e) o f  this section.

(d) A  person is guilty o f  habitual minor consuming or in possession or control 

i f  the person was piaced on probation under (c) o f this section, or has been previously 

convicted twice, and the person violates (a) o f  this section. Habitual minor consuming 

or in possession or control is a class B misdemeanor. Upon conviction, the court may 

impose an appropriate period o f imprisonment and fine and place the person on 

probation under (e) o f  this section and shall

(1) impose at least 96 hours o f  community work:

(2) revoke the person's driver's license for six months:

(3) within five working days, notify the agency responsible for the 

adm inistration o f motor vehicle laws o f the revocation: and

CSHB 179(FINT -2-
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Chapter o f

(4) take possession of the person s driver's license.

(e) Tne court shaii place a person sentenced under fb). (c), or td l o f  this 

section on probation for one year, or until the person is 21 years o f  age. whichever is 

later. The person may not refuse probation. The court may require the person to pay 

for and enroll in a juvenile alcohol safety action program , if  one is available. The 

court shall im pose the following conditions o f probation:

( H the person shall pay for and successfully com plete any education or 

treatment recom mended:

(2) the person may not consume inhalants or possess or consume 

controlled substances or aicoholic beverages, except as provided in AS 04.16.051 fb i:

(3) the person shall timely complete any com m unity work ordered, as 

provided in (0  o f  this section: and

(4) other conditions the court considers appropriate.

(f) A person ordered to perform comm unity work under this section shall 

perform the work w ithin 120 days o f  the entry o f  judgm ent for a conviction. The court 

may expand the time period for up to 30 days upon a showing o f  good cause. The 

person shall submit verification o f completion o f  com m unity work to the clerk o f  court 

on a form provided by the court. If the verification is not provided within the time 

period required by this subsection, the court shall, w ithin 30 days, schedule funner 

proceedings in the case to determ ine whether a violation o f  probation has occurred.

(g) The treatment recommended by a juvenile alcohol safety action program 

for a person placed on probation under te) o f  this section m ay include a period o f  

inpatient treatm ent if the judgm ent specifies the m axim um  period o f  inpatient 

treatment authorized. A person who has been recom m ended for inpatient treatment 

may make a written request to the sentencing court for review o f the referral. A 

person shall make a request for review within seven days after the recommendation 

and shall specifically set out the grounds upon which the request for review is based. 

The coun may order a hearing on the request for review.

(h) The juvenile alcohol safety action program to which a person is referred 

under this section shall inform the court or a minor's juvenile probation officer if  the 

person fails to submit to evaluation or fails to com plete successfully any education or

-3- CSHB 179(FfN)
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Chapter 65

1 treatment recom mended. I f  the court tlnds that the person has t'aiied perform

2 community work as ordered, to submit to evaluation, or to ccm pieie successfully the

:  education or treatment recom mended, the court may impose tne suspended fine, and

-  may impose any period o f  suspended incarceration. If the person was convicted under

5 (c) or (d) o f  this section, the court shall revoke the persons drivers license for an

o additional six months beyond the revocation imposed under ic) o r Id l o f  this section.

A court revoking a person's driver's license under this subsection snail notify' the 

S agency responsible for the administration o f  motor vehicle iaws o f the revocation

0 within five working days.

10 (i) W hen considering the financial resources o f  a minor for purposes of

11 determining eligibility for court-appointed counsel under this section, the court shall

1Z consider the resources o f both the defendant and the defendant's parent or guardian.

13 unless the court finds good cause to treat the defendant's or the defendant s parent's or

14 guardian's resources as being unavailable to the defendant.

15 (j) A driver's license revocation under this section is consecutive to a

16 revocation imposed under another provision o f law. but is concurrent with a

17 revocation under another provision o f  h w  based on a prior conviction, adjudication o f

18 delinquency, or informai adjustm ent under AS 47.1Z.060.

19 (k) In this section.

Z0 (1) "drivers license" has the meaning given in 4 S 28.40.100:

21 (2) "juvenile alcohol safety action program" means

22 (A) a juvenile alcohol safety action program developed and

23 im plemented or approved by the Department o f  Health and Social Services

24 under AS 47.37.

25 (B) any other alcohol education or treatment program approved

26 by the Department o f  Health and Social Services under AS 47.37 if  a program

27 described in (A) o f  this paragraph is not available in the community in which

28 the person resides: or

29 (C) a program or counseling approved by the court if  a program

30 or treatment described in (A) o f  this paragraph is not available in the

31 comm unity where the person resides:

CSHB 179f FfN')
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(3) "previously convicted" means a conviction or an adjudication as a 

delinquent tor a violation o f AS 11.71. AS 28.35.030. 28.35.032. *.8.35.-80 

28.35.290. or a law or ordinance in another jurisdiction with substantially simiiar 

elem ents.

Chapter 65
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STATEMENT OF THE CASE

A. Introduction

Candice Auliye was cited, as a first-time offender, for minor consuming 

in violation of A.S. 04.16.050. Because the statute subjected Ms. Auliye to criminal 

penalties, Judge Esch ordered that she was entitled to court-appointed counsel and 

to a jury trial. The state petitioned this court for review of Judge Esch’s order. This 

court granted review to determine whether A.S. 04.16.050 subjects first-time 

offenders to criminal penalties, thereby entitling them to court-appointed counsel and 

to a jury trial.

The state argues that A.S. 04.16.050 does not subject first time 

offenders to criminal penalties. The state is wrong. The statute subjects first time 

offenders to mandatory probation that can be repeatedly modified for up to ten 

yeurs. Conditions of probation include potential residential substance abuse 

treatment, community work service and heavy fines. A minor who fails to comply 

with probation may receive a permanent criminal conviction of record.

B. The Minor Consuming Statute—A.S. 04.16.050 
and the Statutory Penalty Scheme

In 2001, at the request of the Department of Law, the Alaska 

Legislature proposed House Bill 179, "offenses related to underage drinking.” The 

intent of the bill was to enact a system of graduated punishment whereby the 

penalty for minors possessing or consuming alcohol would increase in severity with 

the number of prior convictions. See House Judiciary Minutes, March 31, 2001. For 

first offenders, the initial intent of the Legislature was to reduce the costs associated
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with prosecution by eliminating the minor’s right to court-appointed counsel and right 

to trial by jury. ]d. Towards that end, the initial draft of the bill proposed a $600 fine, 

with the entire amount suspended, as a penalty for first-time offenders so that the 

amount at stake would not trigger the right to court-appointed counsel and a jury 

trial, jd. In commenting on the proposed draft, Assistant Attorney General Dean 

Guaneli specifically noted that: "no license revocation or community work service is 

available, which the courts have held would trigger a right to a jury trial and a right to 

counsel, which drives up costs for first offenders.” jd.

Some of the members of the judiciary committee voiced concerns that 

the proposed penalty for first time offenders was not serious enough to “get the 

attention of the youth of the state” and lobbied for the inclusion of tougher penalties. 

Id. As a direct result, the final version of the bill, A.S. 04.16.050, runs directly afoul 

of the very concerns voiced by Assistant Attorney General Guaneli. The statute 

provides that first offenders convicted of minor possessing or consuming alcohol 

may be placed in residential substance abuse treatment, be ordered to perform 

community work service, pay up to a $600 fine, and be placed on probation for one 

year, or until the person is 21 years of age, whichever is later J  A.S. 04.16.050(b),

(e)-(g).

The statute further provides that probation is mandatory for first-time 

offenders. A.S. 04.16.050(e). If an offender violates probation, the court can revoke

1 Thus, a first offender convicted of minor consuming can be placed on 
probation for up to 10 years. A.S. 12.55.090 limits probation for criminal offenses to 
10 years.

2
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the suspended imposition of sentence and impose a permanent criminal conviction 

of record. A.S. 04.16.050(b)(1); A.S. 12.55.085(a)-(c). As a conation of probation, 

the court can also order that the offender not operate a motor v/ehicle unless it is 

equipped with an ignition interlock device. A defendant is then 'required to surrender 

his driver's license and bear all the costs associated with installing and maintaining 

the device. A.S. 12.55.102(a)-(e).

ii
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ARGUMENT

I. A MINOR PROSECUTED UNDER A.S. 04.16.050 IS ENTITLED 
TO COURT-APPOINTED COUNSEL AND TO A JURY TRIAL

A. Introduction—Legal Background 

In any criminal prosecution, the accused is entitled, in addition to a jury 

trial, to the assistance of counsel at public expense if the accused is indigent. Sixth 

and Fourteenth Amendments, United States Constitution; Article I, section 11, 

Alaska Constitution; Alexander v. City of Anchorage. 490 P.2d 910, 915 (Alaska 

1971). A “criminal prosecution" includes prosecution for any offense that may result in 

incarceration in a jail or penal institution or the loss of a valuable license, such as a 

driver's license. Baker v. City of Fairbanks. 471 P.2d 386, 401-02 (Alaska 1970); 

Alexander v. City of Anchorage. 490 P.2d at 913. "Criminal prosecution" also includes 

"offenses which, even if incarceration is not a possible punishment, still connote criminal 

conduct in the traditional sense of the term." Baker v. City of Fairbanks. 471 P.2d at 

402. Prosecution for an offense that results in the imposition of a fine alone, if the fine 

is heavy enough to indicate criminality, may also qualify as a “criminal prosecution." Id. 

at 403, n.29.

B. Analysis

1. The potential for residential treatment triggers a minor's constitutional 
right to court-appointed counsel and trial bv jury

Alaska courts have previously held that time spent in certain residential

treatment programs pursuant to court order, while on probation, is the equivalent of

time spent in a jail or penal institution. Lock v. State. 609 P.2d 539, 545 (Alaska

1980); Nvaren v. State. 658 P.2d 141, 146 (Alaska App. 1983). Thus, Alaska courts

4
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have given defendants credit against their jail sentences for time spent in residential 

treatment programs pursuant to court order while on probation. Lock v. State. 609 

P.2d at 545-46; Nvoren v. State. 658 P.2d at 146.

In so doing, courts have held that persons in residential treatment 

programs, like inmates in jails and penal institutions, can suffer substantial restraints 

on their freedom of movement and behavior. ]d. An individual in residential 

treatment as a condition of probation is there by court order. ]d. An individual in 

residential treatment can be required to maintain residence at the treatment facility, 

can be subjected to twenty-four (24) hour physical custody or supervision, and, if 

allowed to leave, only permitted to do so for limited purposes and duration. Nygren 

v. State. 658 P.2d at 146. Residents of treatment programs have a duty to conform 

their conduct to the rules of the program and to obey the orders of those supervising 

them. Id. Finally, residents of treatment programs are subject to sanctions if they 

violate the rules of the program, jd.

A first-time offender found in violation of A.S. 04.16.050 faces the 

potential of residential substance abuse treatment that, depending upon the 

requirements of the residential program, can impose the same restraints on the 

individual's behavior and freedom of movement as a jail or penal institution. 

Prosecution for an offense that subjects an accused to the potential of jail time is a 

criminal prosecution. Baker v. Citv of Fairbanks. 471 P.2d at 401-402; State v. 

Browder. 486 P.2d 925, 937 (Alaska 1971). It logically follows that prosecution for 

an offense that subjects the accused to the potential equivalent of jail time is also a 

criminal prosecution.

5
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The state admits that a defendant charged with a first violation of the 

minor consuming statute can be ordered to undertake residential treatment. (Pet. 

Br. at p.20-21) However, the state argues that the potential for residential treatment 

is not the equivalent of jail time because the treatment is imposed by a referral 

agency and not by the court itself. (Pet. Br. at p.21)

The state's argument lacks merit. The argument overlooks the fact that 

the minor consuming statute requires the sentencing court to refer the defendant to 

a substance-abuse treatment referral agency and to order the defendant to comply 

with the conditions set by the agency. A.S. 04.16.050(b)(1), (2), (e), (g). Thus, a 

first-time offender convicted under the minor consuming statutes is court-ordered to 

complete residential treatment if residential treatment is recommended by either a 

community diversion panel (for true first offenders) or by the juvenile alcohol safety 

action program. It is precisely because the residential treatment is court-ordered 

that the court has the power to revoke the minor's probation if the minor fails to 

participate in a referral agency’s recommendation to complete residential treatment.

Additionally, the state’s argument overlooks the fact that the sentencing 

court maintains veto authority over the referral agency’s recommendation that the 

minor undergo residential treatment. Pursuant to A.S. 04.16.050(g), a minor who is 

recommended for inpatient treatment can request the sentencing court to review the 

referral. The court can order a hearing on the request for review, jd. By inference, 

the court has the authority to nullify the referral if it deems it inappropriate. Thus, 

referral to residential treatment is made only with the approval and authority of the 

court.

6
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The state further argues that the potential for residential treatment does 

not trigger a minor’s right to counsel and trial because the minor has the option of 

ignoring the court’s order to participate in recommended treatment. (Pet. Br. at 

p.21) According to the state, the only penalty the minor suffers from ignoring the 

court’s order is the imposition of the suspended portion of the fine. jd.

The state is wrong. First, it is the potential penalty for a crime that 

determines whether the accused is entitled to a jury trial and to the assistance of 

court-appointed counsel, not the penalty that actually occurs. Booth v. State, 903 

P.2d 1079, 1088 (Alaska App. 1995). Thus, a minor’s ability to reject court-ordered 

residential treatment post conviction is irrelevant to the issue of whether the minor is 

entitled to assistance of counsel and trial by jury prior to conviction.

Second, a minor who chooses to ignore the order of the court to 

comply with treatment recommendations can suffer much more than the mere 

imposition of a fine. The penalties imposed by the minor consuming statute are 

expressly governed by title 12, the Code of Criminal Procedure. A minor who is 

granted a suspended imposition of sentence and refuses to comply with conditions 

of probation may receive a permanent criminal conviction of record* A.S. 

12.55.085(c).

Third, a minor who violates conditions of probation will be brought 

repeatedly before the court until the minor complies with treatment 

recommendations. Probation under A.S. 04.16.050(b)(1) and (2) is mandatory: the 

minor cannot refuse probation. A.S. 04.16.050(e). Normally, a criminal defendant 

has the right to refuse probation ana receive the suspended portion of a sentence if

7
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the defendant thinks the conditions of probation are too onerous. See Brown v. 

State. 559 P.2d 107, 111 n. 13 (Alaska 1977); Bland v. State. 846 P.2d 815, 818 

(Alaska App. 1993). The benefit to a defendant of terminating probation is that the 

court no longer maintains supervisory authority over the defendant. Unlike any other 

defendant, a minor convicted under A.S. 04.16.050 cannot unilaterally terminate the 

court's authority over him prior to the termination of the probation period.

Additionally, the minor can be subject to the court’s supervisory 

authority for as long as ten years.2 As the state concedes, the sentencing court can 

repeatedly modify the sentence imposed during the entire probationary period. (Pet. 

Br. at p. 18) The clear purpose of the statute is to provide minors with substance 

abuse treatment while they are on probation to prevent them from committing future 

alcohol-related offenses. It is realistic to expect that the court will maintain 

supervisory authority over the minor until the minor complies with conditions of 

probation. Should the minor violate probation by failing to comply with residential 

treatment, it is extremely unlikely, as the state suggests, that the court will simply 

impose the suspended fine without taking steps to require the minor to obtain and 

complete treatment. It is far more likely that the court will impose a portion of the 

suspended fine and order the minor to comply with treatment recommendations, 

which the court can do repeatedly during the probationary term.

Mandatory probation under A.S. 04.16.050 is a tool for the court to

2 A minor convicted under the statute shall be placed on probation for 
one year, or until the minor is twenty-one, whichever is later. A.S. 04.16.050(e). 
Probation may not exceed ten years. A.S. 12.55.090(c).

8
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enforce compliance with the conditions of probation for a lengthy period of time. The 

state's argument that probation is mandatory so that the minor cannot refuse 

probation and defeat the graduated sanctions for repeat offenders is meritless. (Pet. 

Br. p. 17-18) A minor cannot defeat the graduated sanctions for repeat offenders by 

refusing probation. If the minor refuses SIS probation, the minor receives a criminal 

conviction of record and is subject to treatment as a repeat offender if he/she re­

offends. A.S. 04.16.050(c); A.S. 12.55.085(c). A minor on non-SIS probation is 

treated as a repeat offender if he/she re-offends regardless of whether the minor 

refuses probation. ]d.

Should the sentencing court wish to p rovide the minor with additional 

incentive to comply with treatment recommendations, the court may also invoke its 

authority to hold the minor in criminal contempt for refusing to comply with the 

court’s order. A.S. 12.80.010; 09.50.010(5). While the usual penalty for a probation 

violation is revocation of probation, the court can find a defendant in criminal 

contempt for a probation violation if the court gives the defendant advance notice of 

its intent to do so. Alfred v. State. 758 P.2d 130, 131 (Alaska App. 1988). This is 

particularly true when the court orders the defendant to contact an alcohol 

rehabilitation agency and the defendant refuses to do so. Id. Where the minor is 

able to comply with treatment but continually refuses to do so, the court can 

imprison the minor until the minor complies with the court’s order. A.S. 09.50.050.
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2. The potential for commi-'nitv work service triggers a minor’s constitutional 
right to court-acpointed counsel and trial by jury

Court-ordered community work service constitutes a "criminal penalty." 

Booth v. State. 903 P.2d 1079 (Alaska 1995). Indeed, the Thirteenth

Amendment to the United States Constitution prohibits “involuntary servitude, except 

as a punishment for a crime whereof the party shall have been duly convicted." Id. 

at 1088. The mere potential for a sentence of community work service is a criminal 

penalty, subjecting a defendant to a criminal prosecution, even though the defendant 

may not be sentenced to perform any labor, id. at 1087-88.

The state concedes that a minor found in violation of A.S. 04.16.050 

and placed on probation under either (b)(1) or (b)(2) faces the potential penalty of 

community work service. (Pet. Br. at p.22) However, the state makes the same 

arguments in addressing the community work service penalty as it made in 

addressing the residential treatment penalty. The state argues that the potential for 

community work service does not trigger the right to counsel and right to a jury trial 

because work service is imposed by a referral agency and not by the court itself. 

(Pet. Br. at p.23) The state further argues that the minor can avoid performing 

community work service and opt to pay the suspended portion of the fine.

The state's arguments regarding community work service fail for the 

same reasons they fail in regards to residential treatment. Although community 

work service may be set by a referral agency, the defendant is court-ordered to 

comply with the referral agency’s recommendation. A.S. 04.16.050(b)(1), (b)(2), (e) 

and (f). Furthermore, the potential of community work service is a criminal penalty

1 0
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regardless of whether the defendant is actually ordered to perform any labor. Booth 

v. State. 903 P.2d at 1088. Lastly, a minor who refuses to perform community work 

service as ordered by the court can suffer much more than the mere imposition of a 

fine. A minor can receive a permanent criminal conviction of record, can be brought 

repeatedly before the sentencing court for modification of probationary conditions for 

as long as ten years, and can be subject to the court's power to hold the minor in 

criminal contempt of court.

3. The potential for a $600 fine connotes criminality and triggers the minors' 
constitutional right to court appointed counsel and to trial by jury

An offense that may result in a fine alone, if heavy enough to indicate 

criminality, may also qualify as a “criminal prosecution." Baker v. City of Fairbanks. 

471 P.2d at 402, n. 29. In determining whether a fine is heavy enough to indicate 

criminality, courts have not applied a ger se dollar amount that would trigger an 

offender’s right to counsel and jury trial. Instead, courts have looked to the 

circumstances surrounding the offense and the offender in determining whether the 

fine can be taken as a gauge of the social judgement of the community that the fine 

denotes criminality. See State v. Dutch Harbor Seafoods, 965 P.2d 738, 742 

(Alaska 1998)(a $3000 fine for a first-offender and a $6000 fine for a repeat offender 

for fishing violations does not connote criminality in the context of a multi-million 

dollar fishing industry); Wood v. Superior Court. 690 P.2d 1225, 1233 (Alaska 

1984)(a fine of $500 does not trigger right to counsel and jury trial for an attorney 

charged with contempt); State v. O’Neill Investigations. Inc.. 609 P.2d 520, 537-38 

(Alaska 1980)(Dimond, J., concurring, joined by Rabinowitz, C.J., approving $5,000

11
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fine as non-criminal for debt-collection agency); Alaska Public Defender Agency v, 

Superior Court. 584 P.2d 1106, 1110 (Alaska 1978)($100 fine not indicate criminality 

“in this modern day of constantly rising inflation and devaluation of the dollar"); 

Booth v. State. 903 P.2d at 1087 (a $360 fine is not the sort of sanction that denotes 

criminality in a case with an adult offender); Beran v. State, 705 P.2d 1280, 1284 n. 

4 (Alaska App, 1985)(fine is non-criminal in commercial fishing violations).

Evaluation of the circumstances of the offense and the offender in this 

case reveals that the $600 fine is a reflection of the community’s judgment that 

underage drinking is criminal conduct. First, our Supreme Court has specifically 

recognized that society has traditionally viewed underage drinking as "criminal 

conduct." State v. Niedermeyer. 14 P.3d 264, 271 (Alaska 2000)(citing State v. 

District Court. 927 P.2d 1295, 1296-1297 (Alaska App. 1996)). According to the 

Alaska Supreme Court, “many members of the community attach significant social 

and moral opprobrium to the conduct [of underage drinking]." id. Society certainly 

has not recently changed its perception that underage drinking is criminal conduct. 

If anything, society's perception that such conduct is criminal is clearer today than it 

ever has been. Alaska has very recently changed its driving while intoxicated laws to 

lower the breath-alcohol level required for a conviction and created a new court 

specifically to deal with driving while intoxicated offenders in response to the 

community’s current interest in punishing such offenses. Teenage consumption of 

alcohol is currently seen as the gateway to the commission of more serious alcohol 

related offenses, like driving while intoxicated. See House Judiciary Minutes, March 

31, 2001. Thus, society’s view of underage drinking as criminal conduct has

12
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heightened, rather than decreased, in recent years.

Accordingly, the legislature chose a potential $600 fine to “make a 

strong enough statement that it gets the attention of the youth of the state." House 

Judiciary Minutes, March 31, 2001. While $600 may not be a substantial imposition 

on most adults, it is a substantial imposition on a minor. Most minors are 

unemployed. If the minor is employed, the miner is most likely earning a minimum 

wage. Furthermore, the $600 fine can be imposed in addition to the other monetary 

sanctions A.S. 04.16.050 places upon minors. The statute also requires the minor 

to pay for any treatment the court orders, which can be quite expensive. A.S. 

04.16.050(e). The minor can also be charged with the cost of installing and 

maintaining an ignition interlock device on his car. A.S. 12.55.102.

4. Requiring court-appointed counsel and jury trial for first-offenders will avoid 
collateral attacks on prior convictions under the repeat offender

portions of the statute

Enhancing a mandatory minimum penalty based upon a non-criminal 

conviction in which the defendant did not have a right to counsel violates Alaska 

and, potentially, federal constitutional guarantees of due process. Pananen v. State.

711 P.2d 528, 532 (Alaska App. 1985). For example, in Pananen. the defendant 

pleaded no contest to two counts of driving while intoxicated, in violation of A.S. 

28.35.030. Jd. at 529. The state gave notice, prior to sentencing, that Pananen had 

two prior convictions, in other states, for driving while intoxicated. Id. Pananen 

argued that one of the prior convictions could not be used to enhance the mandatory 

minimum term of imprisonment because he had not been afforded the right to 

counsel in that case. Id. The sentencing court upheld both prior convictions and

1 3
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sentenced Pananen as a third time offender. Id.

Pananen argued, on appeal, that it was fundamentally unfair to treat 

him as a third-time offender under A.S. 28.35.030(c) because he was not entitled to 

court-appointed counsel and was unrepresented in his prior case. Id. This court, 

largely in reliance on Baldasar v. Illinois. 446 U.S. 222, 100 S.Ct. 1585, 64 L.Ed. 2d 169 

(1980), agreed. Pananen v. State. 711 P.2d at 530-31. This court specifically noted that 

"in construing the Alaska Constitution, the Alaska Supreme Court has long recognized 

the special importance of the right to counsel in criminal cases and the significant 

relationship between that right and the integrity of the truth-finding process." ]d. at 531. 

This court held that using a non-criminal infraction in which the defendant did not have a 

right to counsel to enhance a mandatory minimum period of imprisonment violates the 

Alaska Constitution's'guarantee of due process. jd. at 532.

Just as in Pananen. the repeat offender portions of A.S. 04.16.050 rely 

upon prior convictions to enhance the penalties a minor faces under the statute. 

A.S. 04.16.050(c)-(d). A second-time offender is subject to a $1,000 fine, 48 hours 

of community work service, driver's license revocation and probation. A.S. 

04.16.050(c)(1)-(4). A third-time offense is a class B misdemeanor: the offender is 

subject to imprisonment, fine, community work service and driver's license revocation. 

A.S. 04.16.050(d).

Should this court hold that a minor charged as a first-time offender 

under A.S. 04.16.050 is not entitled to court-appointed counsel or to trial by jury, the 

repeat offender provisions of the statute will violate due process. By holding that a 

minor charged as a first offender under A.S. 04.16.050 is entitled to court-appointed

14
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counsel and to trial by jury, however, this court will protect the constitutional rights of 

minors and effectuate the intent of the legislature. Minors charged as first offenders 

under the statute will receive the benefits of counsel and to trial by jury in order to 

ensure that convictions are reliably obtained. If convicted, both first-time and repeat 

offenders will be subject to the penalties imposed by the statute, which are intended 

by the legislature to prevent future alcohol-related criminal conduct.

1 5
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CONCLUSION

For the reasons set forth above, this court should affirm Judge Esch’s 

order granting Ms. Auliye’s request for court-appointed counsel and a jury trial. 

DATED at Anchorage, Alaska January 9, 2002.

PUBLIC DEFENDER AGENCY

MARSHVIOCK (87-06037) 
ASSISTANT PUBLIC DEFENDER

WALLY TETLOW (93-06038) 
ASSISTANT PUBLIC DEFENDER
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PROFILE OF THE ALASKA COURT SYSTEM
July 1,1999 - June 30, 2000

INTRODUCTION

There are four levels of courts in the Alaska Court System, each with different powers, duties and 
responsibilities. Alaska has a unified, centrally administered, and totally state-funded judicial 
system. Municipal governments do not maintain separate court systems.

The four levels of courts in the Alaska Court System are the supreme court, the court of appeals, 
the superior court and the district court. The supreme court and court of appeals are appellate 
courts, while the superior and district courts are trial courts. Jurisdiction and responsibilities of each 
level of court are set out in Title 22 of the Alaska Statutes.

The supreme court and the superior court were established in the Alaska Constitution. In 1959, 
the legislature created a district court for each judicial district and granted power to the supreme 
court to increase or decrease the number of district court judges. In 1980, the legislature created 
a court of appeals.

The chief justice of the Alaska Supreme Court is the administrative head of the Alaska Court 
System. An administrative director is appointed by the chief justice with concurrence of the 
supreme court. The director supervises the administration of all courts in the state.

Rules governing the administration of all courts and the rules of practice and procedure for civil and 
criminal cases are promulgated by the supreme court.

ALASKA COURT LOCATIONS



A LA SK A  C O U R T  SY STEM  ORGANIZATION

ALASKA SUPREME COURT

The supreme court is the appellate 
court of final authority in Alaska. It 
consists of a panel of five justices.

COURT OF APPEALS

The court of appeals hears appeals in 
criminal and quasi-criminal cases (such 
as juvenile delinquency cases.) It con­
sists of a panel of three judges.

ADMINISTRATIVE OFFICE

The supreme court is charged with the 
responsibility of administering the 
statewide system. The supreme court 
delegates most of the administrative 
matters to the administrative director.



ALASKA COURT SYSTEM
(Information as of June 30, 2000)

Fiscal Year: July 1 - June 30

Geographical Area Served: 586,413 square miles

Number of Judges: 5 supreme court judges 
3 court of appeals judges 

32 superior court judges 
17 district court judges 
60 magistrates

Number of Court Locations: 16* combined superior and district court 
42 district courts only (judge and/or 

magistrate)

Number of Authorized Positions: 655 permanent full-time 
50 permanent part-time 
21 non-permanent 

726 total

•Includes three locations without resident superior court judges: Wrangell. Petersburg and Valdez.

FIVE LARGEST TRIAL COURTS
(by number of permanent full-time employees)

Anchorage 210
Fairbanks 82
Juneau 30
Palmer 25
Ketchikan 22



Judicial Council Follow-up to Court Overview

Subject: Judicial Council Follow-up to Court Overview 
Date: Fri, 12 Jan  2001 15 :24 :14-0900  

From: W illiam  C otton < B ill@ ajc.state.ak .us>
To: R epresentative_N onnan_R okeberg@ legis.sta te.ak .us,

R epresentative_Jeannette_Jam es @ legis.state.ak.us,
R epresentative_Scott_O gan@ legis.state .ak .us, R epresen tative_John_C oghill@ legis.state.ak.us, 
R epresentative_K evin_M eyer@ legis.state.ak.us, 
R epresentative_E than_B erkow itz@ legis.state .ak .us, 
R epresentative_A lbert_K ookesh@ legis.state .ak .us 

C C : "C hristensen, C hris" <cchristensen@ courts.state.ak .us>,
H eather N obrega < H eather_N obrega@ legis.state.ak.us>

I am writing to provide you with a bit of follow-up material following the court overview before House Judiciary today. 
Please feel free to call me with any questions. Also, there is a wealth of information about Judicial Council activities 
on our Internet site at www.aic.state.ak.us . I note the I would be happy to provide you with printed copies of any of 
the reports.

Mediation. The Council has completed several Mediation/ADR consumer publications and reports since the 
legislature assigned us to do a child custody mediation project in the early 90s.

1. Mediation. Alternative Dispute Resolution (ADR) and the Alaska Court System (December 1999). A 
guide for attorneys, judges, and persons who are considering using alternative dispute 
resolution (ADR) to help them resolve a dispute. This Guide explains the benefits and 
differences among mediation, arbitration, and other ADR processes. It offers resources to 
contact for more information, and it provides information on the Alaska court System's free 
ADR programs.
2. A Consumer Guide to Selecting a Mediator (July 1995). A sixteen-page brochure describing how to 
find and select a mediator to help resolve a dispute. The guide incorporates current research 
and policy information on mediator qualifications into a five-step process for lawyers, judges, 
litigants, and other consumers of mediation services. Spanish version: 
http://www.aic.state.ak.us/Reports/medguideSPframe.htm

3. Report to the Alaska Legislature: Alternative Dispute Resolution in the Alaska Court System (December 
1997). The 1997 "Tort Reform" legislation required the Council to work with the Alaska 
Court System to design an alternative dispute resolution project which can be implemented 
in the summer of 1998.

4. Alaska Child Visitation Mediation Pilot Project (February 1992). Describes the pilot program 
established by the legislature to offer mediation for parents with visitation disputes. 
Recommends expansion of the project and continuation in another agency.
Youth Court. A 1999 Council report provided information on youth court activities statewide at that time:

A Directory of Dispute Resolution in Alaska Outside Federal and State Courts (March 1999). An overview 
of Alaska dispute resolution entities other than state and federal courts.
Drug Court/Mental Health Court/DWI Court. Council staff is working with the court system to complete evaluations 
of these projects. Teri Cams of my staff has been in contact with Representative Rokeberg's office. Also, the Council 
staffed the Criminal Justice Assessment Commission (and its follow-up group) which made extensive 
recommendations in this and other areas.

Final Report of the Alaska Criminal Justice Assessment Commission (May 2000). Governor Tony 
Knowles, Chief Justice Warren Matthews, Senate President Mike Miller, and House Speaker
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Judicial Council Follow-up to Court Overview

Gail Phillips established the Criminal Justice Assessment Commission to review, develop, 
and implement strategies within the criminal justice system so that all offenders are held 
appropriately accountable for their conduct. The Judicial Council provided staff support for 
the Commission.
Criminal Justice Computer Coordination. The Council has worked with the criminal justice agencies to encourage 
efforts to coordinate their computer systems since (and actually before) the Legislature assigned the Council of 
setting out a starting blueprint to coordinate the justice system computers in 1993:

Plan for the Integration of Alaska's Criminal Justice Computer Systems and the Creation of a Comprehensive 
Criminal History Repository. (May 1994). Makes recommendations to Alaska's criminal justice 
agencies and the legislature for upgrading and coordinating criminal justice computer 
information systems. Executive Summary at 
http://www.aic.state.ak.us/Reports/integframe.htrn .
Bill Cotton 
Executive Director 
Alaska Judicial Council 
1029 W. Third Ave. Suite 201 
Anchorage, Ak. 99501 
907-279-2526 
fax: 907-276-5046 
bill@ajc.state.ak.us 
http://www.ajc.state.ak.us
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