ALASKA LEGISLATURE COMMITIEE F | L E oz U U I - £ U U £ o0/<2
10238 HOUSE TUPICIARY



RECORDS
CERTIFICATION

I, the undersigned, an employee of the State of Alaska, do
hereby certify that the microfilm images on this microform are
accurate reproductions of the original records of the State of
Alaska as accumulated during the regular course of business,
and that it is the established policy and practice of this State to
microfilm its records and to dispose of the original documents

after microfilm reproductions have been made.

[o/d/"Q03
Signature of Camera Operator Date



2001-2002

HOUSE JUDICIARY COMMITTEE
LIST OF FILES (PAGE 1)

ALASKA TRUST LAW UPDATE, 2/7/02
CONFIRMATIONS, 4/20/01

CONFIRMATIONS, 3/4/02

CONFIRMATIONS: BOARD OF GOVERNORS OF THE
ALASKA BAR, 4/24/02

CONFIRMATIONS: ETHICS COMMITTEE, 1/12/01

CONFIRMATIONS:  SELECT COMMITTEE ON
LEGISLATIVE ETHICS, 1/16/02

DEPARTMENT OF LAW UPDATE: STATE V. AULIYE,
1/23/02

OVERVIEW: ALASKA COURT SYSTEM, 1/12/01
OVERVIEW: ALASKA PUBLIC DEFENDER, 1/10/01
OVERVIEW: ALCOHOL & .08 BAC ISSUES, 1/26/01

OVERVIEW: CRIMINAL JUSTICE INFO SYSTEM
INTEGRATION, 1/22 & 1/24/01

OVERVIEW: DEPARTMENT OF LAW, 1/10/01
OVERVIEW: DIVISION OF INSURANCE, 4/8/02
OVERVIEW: ELECTION LAWS, 2/7/01

OVERVIEW: INDIAN LAW & STATE/TRIBAL
RELATIONS, 2/12/01

OVERVIEW: OFFICE OF PUBLIC ADVOCACv. 1/12/01

OVERVIEW:  SUBSISTENCE/STATEHOOD DEFENSE/
NATURAL RESCUCES LAWSUITS, 1/31/01

OVERVIEW: WELLNESS COURT, 2/2/01

MICROFICHE #

HJUD22



2001-2002

HOUSE JUDICIARY COMMITTEE

LIST OF FILES

HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB

3

13
27
32
34
40
48
49
52
67
68

(FILE
(FILE
(FILE
(FILE
(FILE
(FILE
(FILE
(FILE
(FILE

(PAGE 2)

AMENDMENTS)

FISCAL NOTES)

AGGRAVATOR)

INCREASED FINES & PENALTIES)
REGISTRATION & LICENSES)
TREATMENT)

VEHICLE FORFEITURES)

MICROFICHE #

HJUD22



2001-2002

HOUSE JUDICIARY COMMITTEE
LIST OF FILES

HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB

82

85

86

97

102
110
111
114
119
120
121
124
125
126
132
133
134
135
140
143
145

(PAGE 3)

MICROFICHE #

HJUD22



2001-2002

HOUSE JUDICIARY COMMITTEE
LIST OF FILES (PAGE 4) MICROFICHE #

HB 157
HB 158
HB 160
HB 164
HB 172
HB 174
HB 177
HB 179
HB 180
HB 181
HB 184
HB 187
HB 189
HB 193
HB 196
HB 197
HB 207
HB 210
HB 213 (SEE HJR 25)
HB 214
HB 228



2001-2002

HOUSE JUDICIARY COMMITTEE
LIST OF FILES (PAGE 5)

HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB
HB

243
246
252
268
271
281
295
297
316
317
319
321
328
329
330
332
341
346
348
350
362

MICROFICHE #

HJUD22



2001-2002
HOUSE JUDICIARY COMMITTEE
LIST OF FILES (PAGE 6) MICROFICHE #

HB 373
HB 375
HB 376
HB 381
HB 384
HB 385
HB 393
HB 396
HB 405
HB 427
HB 429
HB 430
HB 460
HB 463
HB 472
HB 489
HB 499
HB 501
HB 506
HB 510
HCR 10 (SEE SB 19)

HJUD22



200

HOUSE JUDICIARY COMMITTEE
LIST OF FILES (PAGE 7)

HJR
HJR
HJR
I1.JR
HJR
HJR
SB
SB
SB
SB
SB
SB
SB
SB
SB
SB
SB
SB
SB
SB
SB

1-2002

12
15
17
25/HB 213
30
36
6
19/HCR 10
21
37
81
82
99
100
103
105
161
166
169
172
176

MICROFICHE #

HJUD22



2001-2002

HOUSE JUDICIARY COMMITTEE
LIST OF FILES (PAGE 8)

S3
SB
SB
SB
SB
SB
SB
SB
SB
SB
SB
SB
SB

178
183
222
238
242
263
2178
295
331
339
363
364
369

SR 23

SIR 24

SJR 37

SJR 38

MICROFICHE #

HJUD22



RECORDS
CERTIFICATION

|, the undersigned, an employee of the State of Alaska, do
hereby certify that the microfilm images on this microform are
accurate reproductions of the original records of the State of
Alaska as accumulated during the regular course of business,
and that it is the established policy and practice of this State to
microfilm its records and to dispose of the original documents

after microfilm reproductions have been made.

lo/1-fl".003

Signature of Camera Operator Date



ALASKA
TRUST
LAW
UPDATE

2 /7 / 0 2



Presented By: m m TRBT COMHY

wealth Management Specialists



Legislation Passed
Into Law 1997

HB 101 - Effective Apnl 2, 1997
o Perpetual Trusts
o Self-Settled Spenathrift Trusts
HB 266 - Effective July 1, 1997
o Limted Partnership &LLC improvements
Statute



Legislation 1998

SB 354 - Effective Apnl 12, 1998
o (General Modernization of Trust and Estate Laws
HB 199 - Effective May 23, 1998
o Alaska Community Property Trust
HB 321 - Effective May 23, 1998
o Alaska Uniform Prudent Investor Act
HB 490 - Effective June 26, 1998
o Life Insurance Premium Tax



HB 222 - Effective March 8, 2000

o |Improvements & Technical Changes to Limited
Partnerships LLC Statute

SB 166 - Effective March 8, 2000

. $echnica| Changes to Alaska Community Property
rust

SB 162 - Effective Apnl 22, 2000

o Modification to Perpetual Trust Statute
HB 275 - Effective August 9, 2000

o “Safety Net”Estate Planning Legislation
SB 163 - Effective August 30, 2000

o Modification and Improvement to General Trust
Statutes



Personal

Familiar with Alaska Statutes and Estate Planning
Professionals

Estate Planning Professionals wanted Institutions
that would Specialize in Trust and Investment
Management Services

No State Income Tax On Trusts & Estates



Has 1t Been Successful?

Yd® Yd® Yd®



Positive Developments

Alaska Has Become Known
Throughout the Country for
Being Creative and Innovative
Regarding i1ts Trust Laws.
Alaska iIs Considered the
Leading Jurisdiction for Trust
Administration.



Alaska’s 1st Independent
Trust Company

Has 7 full time employees; 5 are bom & raised Alaskans
Pays State Corporate Income Tax

Annually puts hundreds of thousands of dollars into the
Alaska Economy

We have on deposit with local banks (Northrim & 1t
Interstate) Tens of Millions of dollars

Over 700 clients have come to Alaska from other

states



Professionals in Alaska Have
Benefited

o Attorneys have increased business
both from outside clients and Alaska

clients

CPA’S have increased business
Insurance agents

Stock brokers

e Others



Alaskans have benefited directly
from the legislation

Many Alaskans are taking
advantage of the unique Trust &
Estate Legislation



State Of Alaska

o Increase In Life Insurance Premium Taxes
 Additional estimated 2001 Premium Tax of
$700,000.00 directly related to Trust Legislation
* |Increase Corporate Income Tax
Increase revenue from LLC & LP filings
* Insurance Companies are considering
opening up subsidiaries in Alaska



All This Has Happened In

Less Than 5 Years With No

Financial Outlay From the

State



Much of this Legislation Is structured to meet
IRS rules &guidelines. When IRS makes a
change it may require a change in Alaska Statute
to stay effective.

Other states are trying to improve their Trust
Laws. Ifthey come up with a better approach we
need to adjust in Alaska to stay effective.

Fine tune legislation to make sure It is the best.



The Future Looks Very Bright for Alaska
to Continue to Attract Business to the
tate. The Only Potential Problem Would
Be the Implementation of an Income Tax
on Trusts and Estates Set up by Non-
Resident’s.
The Implementation of Such a Tax
Would Cause Alaska to Lose Within One
Year 99% of the Business It Has
Attracted. The Business Would Go to a
State That Does Not Tax Non-Resident

Trusts.




Thank You

-or your priorinvolvement and

nope for your continued support



ALASKA TRUST QOMPRHV
Wealth Management Specialists™”

THE ALASKA ADVANTAGE-
HANDBOOK



Over tre kst four years, Alaska passed many unique
pieces of st and fwraaal management lepslation. We

keliee tismakes Alaska tre leeding juristiction to setup and
administer trsts and other wealth management tedmigLes.
This boddet provides a summary of each piece of leosslatan
thet has been passed. K B recommended tat you reed
thoroughly each piece of legssiaion o Ty gyreciate and
uderstand the fledality and wnigqueness of Alad@a™s
(33 S 21 0)8

hsumary, Alaska provides -

e Perpetual Trusts —House Billl 101, effectneAril 2,1997

e Perpetual Trusts - Modification —Senate Bll 182,
effectne Amil 22, 2000

e Self-Settled Spendthrift Trusts —House Al 101, effactne
Axil 2,1997

o Unique Limited Partnership & LLC Statutes —House Bl
X0, effetne uly 1,1997

e Limited Partnership & LLC Improvement Statute -
House Bill 222, effectinve March 8, 2000

e Alaska Community Property Trusts —House Bill 190,
effectneMay 23, 1998

e Alaska Community Property Trust- Technical
Changes -Senate Bill 165, efflective March 8, 2000

* Innovative and Flexible Trust and Estate Law —Senate
Bl 34, effectneAxil 15, 1998

e Alaska Uniform Prudent Investor Act —House Bill 321,
effectne May 23,1998

o Reduction in Life Insurance Premium Tax - House Bill
490, effectneJune 2, 1998

« “Safety Net” Estate Planning Legislation —House Hill
275, effectneAugust 9, 2000

< Trust Notification - Rules; Modifying and
Terminating Irrevocable Trusts —Senate Bl 163,

effective August 30, 2000



Alaska Trust Laws Provide for More Estate Planning
Options Than Any Other State

e Papetial Oyresty) Trusts
No State Income Tax

e SHStdadTrsts
= No Soecial Class of Qreditors
= Alloss far Hedalityof Non-Resident Co-Trustees

e Only state o reene PLR - Satg Trasfer B a
Carmpleted Gift

Only State toAllovQotacral Community Prgoerty Trusts
= Statutes Protectirg LPs and LLCs From Qredintors

e (Court Cannot Terminate LPs ar LLCs far Eouirtablle Reason
e (Charging Order sthe Only Remedy far Qreditor
= Hedble Praoate Court
e Lonest state i insurance premium taxon large polices
ALASKA

SIMPLY THEBEST
BETTER THANALL THEREST



What Is a Trust?

Most of this kgishtin effets tists.  Tnsts are
procebly the most effective method

redue, and N some Gasss, elimiraie gt
estate and 1INcote tBaes;

presene assets fathe fanly; ad
acmwpllmtrecbswesof'tremv

provice asset

improve g.ality of Iléby allowrg use of st
asets by beehiaanes.

RLN p

We have included a lrefsummary ofwhat sa titet.

A st B a kAl aragement where one
@Gl te tstee) holds proeerty far the baefrt of otter
persons (Gl tre leehiaanes). There are many differat
klmlsoﬁrtsls.

The persoal st B the most common form of i,
agealed far noHosiness reesons fr e befit ad
protectaan of rdnvidlels. The trustee na parsoal tstacts n
acoordance with the law and the Istructaos et fath nte
goveming Instrurant by the person who aeated the st
The primary resaosibilntes of the trustee are o manage and
protect the asets N tre st far tre best intarests of tte
kerefhicianies. The management and protection reqorsiilities
incluce prgger Investment of assets, allecaan of 1Incoe,
maintenance of aoourate books and recards, filig of t&x
returs and other rgoorts, and payment of 1Income and st
prooerty o the baehiciaries in accordance with the tems of
the et
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What Is a Trust?

Most of tis kgt effadts tiels.  Trsts are
praaebly the most effective method o

rede, and N some cases, elimirate git,
estateand Income taes;

presene assets fatre fanily; and
acoplish tre desires of the fanily;
provice asset protectia;

improve qality of hie by allovirg use of st
as=ts by brehaanes.

We have included a lrefsummary ofwhat sa trst.

AN p

A tnst B a lgpl arragement where one
@@l te trstee) holds proerty far the berefit of otter
persos (Gl tre leehaanes). There are many differat
kinds of tists.

The persoal trst B the most common form of i,
ageated far noHosiness reesons for tte beefit and
protectaan of rdvidlals. The trustee na parsoal tistacts n
accordance with tre law and tre rstructios et fath nte
goeming instrurat by the person who created the st
The primary resosibiliaes of the trustee are to manage and
protect the as=ts N tre st for the best intarests of te
bereficiaries. The management and protectaon reqosiiilities
incluce proper investnent of assats, colllectian of 1nacoe,
maintenance a acourate books and records, filrg of tax
retums and otter rgorts, and payment of 1ncore and st
prooerty 1 tre beeficiaries in acoordance with the tems of
the et



Summary of the Alaska Trust Act
House Bill 101

On Axl 2, 1997, the Alaska Trust Act became effedtne.
The Act makes two changes o Alaska law, both ofwhich may be
of sgfiat interest o mividals throughout the Uninted States.
s, for Alada tsts, the Act effetinely eliminates the “tule
agpirst paretuites.”” This ruke Inits the tine a st can EsL O
gooradamately 0 years. Now, any Arerican can areate a tiist n
Alagka ad provice for k10 kst foear. This means tet tte
berefrts ttet the st can provice 1o the berehicianies can kst far
as laygas tre fanilyvwaits.  Trust barefits can incluce protectarg
st assets fram clains of tre additas of the beehdanes,
icludirg clans tret may arise na divoree of any bereficiary.
AlD, because Alaska has no 1ncome &%, an Alaska st can be
used  awid state Income tax on st incore tetk B ot
distributed anently to tre st berehicianies.  Honever, an Alaska
trstcanot be used toaoid state Income tax iithe personwho



aeated tre st (@l te “antor'” or “sttla™’) Iines N a
State thet Imposes an 1Income tax and iftte st Ba “‘Grantor
et A ‘rantor tnst” sone thet |k uder a "X ruke tret
causes the tists incame o be attributeble totre grantor.

The second dange, which resulits fran the Act, rellates
o protectary st assets fran clains of aeditors of the grantor
of tre et Throughout virttally dll of the Uhiited States,
aeditars of the grattor of a st can attach the ass=ts e
trnsiee can distriue st prgeerty back © tre gantor-.
Alaska lavnow provides thet the assets nsuch a trustare ot
sbject © tte claims of tte gantor's aaditars, wnless te
awrd trasfer o the st was Intedad © cefraud known
aeditars of the grantor or rencered the grantor insohvat.

Hence, an oivdal can trasfar es=ts b an
Irevwoczble Alaska tist and be a bareficiary to whom the
trstee can distriiuie st prgarty.  Yet, tre st assets vl
no lager be sibject uder Alaska law to tre claims of the
gattor's geditas. (The protectaan does ot goply ifte st
must distriiule assets 10 tte gatar.) This protectaan fran
agditor clains gplies even ifthe grantor sthe anlly person ©
whom the trustee may distriote trist assets and 1ncoe. IF
there are baeficiaries nadtiaon to the grantor, this protectaan
fran claims of aaditars also gplies even ftre grantor retairs
e gt o \eto distributios o other bereficiaries of the st
The protectian also gplies even e grantor retairs the ndc
1O direct where the st prgerty s 10 pass upon his or her
ceath. By retaining these \veto and aontrol poners, trasfars o
the trestwill not be sUbject o gifttaxwhen the trust saeated.
Honever, retainirg eitter of these poners will cause the st
as=ts o be iciudible Nntre grantor's taxdble estate atdeath.

Altarainely, an indimvidal may areate an Alaska trest but ot
refain any pover 1 \eto distriutios to other bsehaanes or
tantral the digositaon of the trust prgperty when the grantor
dies. This shauld make the trasfar 0 the st a campleted
giftfar gift tax purposes and dould result ntre eclusion of
the assets fran the grantor s taxéble estate.



This opens a new dimension N estate planing because
an radmdal can make a aonpleted giftto be excluded fron hisar
her estate vhile reraining digidle to receive distritio s fran the
Li(6:

As icated, an Alaska trest can now be used 1o protect
assets fran clains of aaditors lut ot iftre grantor trarsfars tre
asets ndefrad of his or her aaditars or retanrs tre pover ©
racke o temirate tre e Gaerally, a trasfar smade N
cefrad of aeditars anly Fitertter reders tre grantor insohatt
€9, usble 1o pay arrait dliggtios) or ks intaced o remove
assets from the reach of geafically knonn aeditas. A persn
may be a knowmn aeditor even ifttet person does ot yet have a

Judgrent egainst tre gatar.

k B pradebly sasible far a grattor wishing  provice
protectaan fran clans of aaditars o trasfar sgr less
then aetalf of his or her ret wealkth o an Alada st A,
such a trasfer sulikelyto reder the grantor irsdhet. Secod,
because the grantor caot. retan the ngt to st distriutio s,
lbut only © be a beeficiary to whom te trustee may lut B 1ot
recuired to distriuie assets or incore, Ewould ot be wise
place most of one’s as=ts nsuch a tistand loe etatderat ©
teir use or Incoe. This B egecially inportat Fthe gantor
wishes 1o use an Alaska st Tar estate tax planing purnposss.
Where the trasier 0 tre et B a aonpleted git, the grantor
presursbly will warit 1 minimize distributaas back 1© himself ar
herself because such distriiutios would erode tre estate t&x
redLctaon berefits ofhaving made a completed giftto the st

The new lav geecifies what makes the st Alaskan.

Some part of the tst assets must be leld nAlada. Alo, an

Alaskan permanent resicht, bank or trst company (et B

nAlad@) nust serne as a trustee and hold cartain

duies ircluding maintaaning books and recorts of tre st and

prepaning or arvaging farthe preparataan of the tiests income t&x

returs. Als, part of the adninistrataan of the st must coour N
Alada.




Example of Tax Savings Using an Alaska Trust

Your trarsfer of as==ts toan Alaska Asset Presenvation
Trustsn can be a completed gftfar Federal estate and gift tax
purposes.  You may decice o gift an amount equal to your
amual gfttax eclusian of $10,000 per trest baeficiary, your
dgift tax exanption euinvalent amount 0f%75 ,0001, or your
$1,030,000 gereration-skipping tax eanption, or some other
amunt. The trstassets aould be held farthe berefit of your
fanly members and descendants foear. Perhaps most
nportant, you can be an dlighdle berehiciary of the st Upon
your ceath, the trust acould be excluded fram your estate far
Federal estate tax purposes.  Furtrermore, aeditaswho are
unknoan when tre tiet B setp and who have clains ttet
anice aftar the st Bsettdad, shoulld not be able o Invede the

tnstosatsiytarcdans.

eamle, Fyou have $675,000 of assets toky, you would
hope ttet over tre next 20 years thee assets would
gooreciate at 10% per year toover $4 milliomornore.  ifthese
assetsworth $4 mimiionvere inclusd inyour estate at the tine
of your death, your estate could owe as much as $2,400,000
of Federal estate taes. On the other had, IFyou trasfarrad
this $6/5,000 N asx=ts o an Alaska Asset Presenvation
Trusti, using your gifttax exenrption equnalatt, o be held far
the beefit of yoursel and your fanily menbers, then upon
yaur ceath GF this coounred In 20 years), tte $4 million of
assets auld be excluded fran your estate and your estate
ould save $2,400,000 nestate taes. The tiustcan aotine
foeer for tte beefit of your descendants and can be
structurad so tret the st assets are ot incluced nany of
tarestates asvell.

IFa family uses a &1 Milllion gareration-skippirg
trasfar tax exanption with the Alaska Parpetual Oyresty)

1FEffective 1998 these amounts Wil increase as set forth in The Taxpayer Relief Act of 1997



Trust after 120 years with an afta—tax retun of 10%, the st
would be worth almost $93 hillioy  IF tte Alaska

Oyresty) Trustwas ot used; the vallue of the prgoerty would be
less then $6 ko

The Economics of Perpetual Trusts

After-Tax Value of Perpetual Trust Value of
Growth After 120 Years Property If No Trust
3.00% $34,710,987. %2,169,437.
4.00% %lld,662,561. 6.910.410.
5.00% 348911561, %21,806,999.
6.00% %1,088,187,748. 68.011.734.
7.00% 3,357.788.333. gzog,aei,m.
8.00% 10,252,992 943, 640.812.059.
9.00% 30,987,015, 749. 1,9°8,588,484.
10.00% 92.709.068.818. 5.794.316,801.

Leveraging the Alaska Perpetual (Dynasty) Trust with
Life Insurance

Having tre st purdese e Insurance with the st
antriuaas sBan ecellat strategy trat can be used o leerage
the &1 million gereration-skipping trarsfer tax (GST) exemption
thet can draratacally Inoreese st as=ts.  The prooeeds fram
the Imsurance tet vl be paid t© the trust will escape nitel
incore and vwealth trasfar taan N tte estale and these
proceeds will provice a large sum ofmoney thet can aonanle ©
berefit tre bareficiaries faras lag as the family dssires.

Alternative to Foreign Asset Protection Trusts

The Alaska Trst B an altaraine © foeign ase=t
protection trsts and has many advaritages.  The Alaska Trust
will have a trustee located nAlada.  Individlals Shoulld be more
aonfortable trasfarig ass=ts o a trustee na plitcally steble
Juristiciion et Bt of the Lhinted States. An Alaska Trustvill
not be abject tothe new Intarral Revenue Code foreign st tax
res. I attitan, Alaska oooypies a atral locatian on tre
glde. Alada B mid-way fran three of tre lagst firacal
axters of the warld: London, New York, and Tokyo and ilstaine
zone Bjustone hour eerlierthen RPaficTine.



For some pegple there may be disadvantages o using
an Alasa Trst.  Ifan rdvidal s lodkag faraway to hide
taable Incoe or far a way o hide as=ts fran eastay
aaditars, he or she duld lok elsanere. The trustee ofan
Alaska Trust wili be sLbject 1o the purisiction of the courts of
Alaska and will have t© comply with the Interral Revenue
Code. As auh, the trusteevilll rgort dll table 1ncore oftte
trstas requirad by tre Intaral Revenue Code. | adtdtaan,
the trustee aoulld be sued suocessiullly under Alaska law fany
trasfas © tte st were fradulet. Under new Alaska
Statutes, a aeditaor who suspects tret he or she has been
defrauded hes tre lager of () four years fran the cate of tte
trasfar © tre st or @ one year aftr tte trasfer B
disoovered, or reesorebly aoulld have been disoovered, o fike
a claim egairst the trustee o et asice a fraudulent trasiar-

Many offsore juisiictios have dorter statutes of
Imitatios for filry fraudulent tasfer clans. On te otter
hard, Fan rdvadal has no known or ascertaireble aaditars
and swllirg © ot dl taeble Incoe, an Alaska Trust
auld be an Inportat estate and ass=t protecaaHlaming
\ehidle.

Perpetual Pvnasty Trust Modification
Senate Biii 162

Updates and Strengthened Alaska Perpetual (Dynasty) Trust
Statutes

Alaskas new lagslatiion eqressly states tet tte
common lav rule agpirst paeturties does ot gply n
Alada. Alaska then adopts a tworonged gpproech to aoid
tre Delanare Tax Trgp. The purpose of tre fastprog sto re-
esteblish a rule against parpetuities far Alaska n tre limited
ciraunstances of prgperty interests supject o a limited poner
of gopointment which B eercisd 0 asate a new It
poner of gopointment. Al such prgeerty intarests are nalid
unless within 1,000 years fran tte tare of aeataan of tte
agrdl instrurant or conveyance aeatirng the angrrel Inried



poner of gopointment the prggerty INlerests \vest or temirete.

This provisian gplies o a st iInstrurent or conveyance
exauted on or after 4247, Fte instruait or coveyance
aedates a nonvested prgerty nierest sbject to the ee@rcise ofa
poner of gopointment thet areattes a new or suocessive power of
goointmat.  The goal of this prossian 510 aure the Delanare
Tax Trap prablem far dll trusts areated under Alaska law after tre
nitel doliaon of tie rule against parpeturtaes N 1997.

The second prag of the new leoslation eects a e
apirst suspaension of tre power of aliestian of prgearty. The
statute provides tet a st s\woid iftte st tems suspend the
poner of alieation fara periad of at keest 30 years after the death
of an rdmdal alie at the tine of the aeatin of tre et
Honever, the statute eqressly states tret a suspansion of tre
poner of alieatin can be awided by gmig the trustee te
epress ar npliad poner ol tre st prgerty.

This second prag of Alaskas goproach t© aoild te
Delanare Tax Trap shbased on the Tax Courts decisian NEstate
of Murphy. Ihttet case, the aourt held thet the Delanare Tax
Trap was not violated n Wisoasin, which had a papeturties
statute expressed N tems of a ruke agairst suspersion of the
poner of aliestin (rather then a rule based on renoteness of
\estig). The IRS has acguiesoced NV urphy.

Alaska Limited Partnership and Limited Liability

Companies
House Bill 266 and House Bill 222

Alad@’s amendments t© is Inmited partrerships ad
Inmted leality conpany statutes, makes Alaska the prefenrad
to form these etities. Alaska Btte fast state o tae
avattage of the snplified fomataon geeration of Initd
partrership and Iimited Id]lllyoamanlesas permitted under the
new Treesury Department “'dedk the boX' rgilatiaos. N
atbrtaan, under the new Alaska lava courtvall be able toortker



tre dissolution of a partrership or Initied  1Eality company
only Ftdetermines tret ks Inpossible for the eterprise ©
aane ogerate. hlike the default rules uder most state
lars, an Alaska Inted partrership or limrted leality company
does ot go aut of existae upon the death of a gaeral
partrer of a limited partrership or the member of a limited
lealityconpany.  Alaska has elimirated any gt todemand
10 be bought aut on sixmonths rotice.  Infat, under default
state kv, a partmer saetatied 1o distrioutaos anly as proviced
under the governiing doocumentt.  For these and otter reesas,
the aonbirataon of the Alaska Trust Act and the changes ©
Ald@’s Imted partrerships and LLC statutes provice far
unigLe estate plaming qyortunities.

House Bill 222 stragthered and inproved Alaskas Inited
partrerships and limited Beality companies by darafyayg by
statute the anly remedy fara aeditor Ba " 'darging acer.”’

Alaska's Voluntary Community Property Option
House Bill 199 and Senate Bill 166

Income Tax Advantage of Community Property

A person who owns assets with his or her spouse as
comunity prgoerty N one of the nire comunity prgoerty
states (lausias, Teas, New Mexico, Arizoa, (Alifania,
Nevada, Weshington, Iddho and Wisoonsin) hes a mgjor
Incame tax advantage over a married person who owns ass=ts
with his or her spouse lut tret are not communirty rqerty.
This advantage results fram the incogruous goerataon of tre
stepp N kesis ke, This ruke s one of tte faw, Faly,
1Incone tax advatages thet a persm’™s estate receives upon
hesor her death.

The best way 10 ejlain the stepp ntesis ke 1O
slatwith an exarple ofa sirgle person IMg nany stale on
her death bed who twenty years ago paid $10,000 far a
hamestead ttet i pressdy worth $110,000.  IFthe person



0ld tte homestead kefore she died, she would raaliz a lag

term apital gain of $100,000.  The gainwould be shject toa

maximum cpial gains tax of 20%, or $0,000. On te otter
hard, ifthe person decided not to sl the homestead and died the
rext cay, the $100,000 pofitwould be faginen. This means tet
her heirs could =l the homestead far $110,000and pay no
income taes! This s because the agiral aost besis of $10,000
B "Stgpedyp’ o $110,000, tre fair market alle of tte
homestead atdeath.  Iftte homestead is<0ld far $110,000, ttere
I5No cain and no 1ncame taxes will be oned.

The stepyo N besis ruke gets more aonplicated when a
married coyple s INohad.  Ifve assume treta marmied aouple n
a non-comunity prgoerty state bought tre hamestead twenty
years ago far $10,000 and held itk as husband and wife, then
each would onn ae-half of tre homestead.  Iftte husband was
on his death bed and the couplle sold the homestead before tre
husband died far s auratt far market value of $110,000, the
ooyple would raalie a $100,000 lag-term cgortal cain, st lie
the sirgle person didl  Honever, ifthe husband died and the wife
rentad his helf of the homestead and then sold i she woulld
anly raalizz a $50,000 lag-term cpital cain. This Bbecause tre
pafit inthe husband™s halfof the homestead would be forginven by
te stepp n besis ke, The husband™s half of tte hamestead
would get a "Stepyd” n besis © $6,000. When the husbad™s
helifwas sold far $65,000 there would be no cain.  Honever, the
wife would have a gain on the salle of her bl of the hamestead.
Her halfof the hamestead woulld have a besis of $5,000 (aetalf
of the aigrrdl aost besis of $10,000). When this helifwas sold far
56,000, tte wife would realie a $50,000 log-term cpital cpin
and would pay a maximum of $10,000 of incame taxes (20% of

E on tre otter had, tre caple Inad N a comunity
procerty state lkeVashington, the income tax savings would be
even gedler.  Ifthe homestead was community progerty under
Washington kv, far example, the wife would get a stepp N
kesis in both halves of the hamestead to $110,000. After her
hushand™s death when she sold the homestead far $110,000 she

5

/



would pay no income t2es! Inatrest, nthe prarexanple
of tre married cauple who owned the homestead ttetwas ot
comunity prgerty, the wife who sold the homestead after
her husband died would pay $10,000 of incore t2es. Inthis
way the 1Income tax lans favor spouses ncomunity prooerty
states tret own ass=ts as comunity prgeerty over Spouses n
non-camunity progerty states whom, as a gaeral e,
canot own assets as comunity prgerty.

Overview ofHouse Bill 199

This Act (siged o law 5/23/96) willl allov married
Alaskans 1O exeaute a witten agreenent to redaracteriz
treir sssets as camunity prgearty.  Unllike otter states which
have a comunity prgoerty form of oanership far marmied
parsos, Alaskas would have telr esets treated as
comunity prgerty, anly 1o the extant they execute a witien
agreement and elect b a comunity prgeerty system under
Alaska k. I antrast, comunity prgoerty states mandate
the marmied aple™s ass=ts o be comunity prgserty inlless
the spouses electa

This Act ret anlly alloas Alaskan acaplles o enter o
an agreament to have some or dll of telr assets tregled as
comunirty prgearty, but also pamits narried persons who
do rot resice n Alaska © have teir asets treated as
comunity progerty under Alaska law by exeouting an Alaska
Comunity Prgparty Trust. Such a tiistnust have an Aleska
tstee. Kk B attapisd tet many marmied persons who
resick autsice of Alaska vill wish © & a poraan, or dll, of
treir assets as comunity prgoerty because trey teliee ttet
ik 5 a more gyrgoriate method of owning telr assets and
they wish 1o dotain tre 1Income tax advantages which are
asildble 1© comunity prgoerty upon the death of the fast
Seelsch

Some teliee tret comunity progerty represants a
more farand rataoal system of aring the onnership of



berefit of the beehaay. Ti's power will be cosidered the

eercise ofa gecial Power of Agpointment,
prgoerty curing marriage because kessmtally tredts tre marriege
liea partrership; as assets are eamed durirg tre namiage, ttey
are tragted as owvned 50/50 by the two partrers (e husband and
wiie). Others keliee comunity prgeerty ot a faror ratod
system. Regardless ofone s lElEfs, tseems gyorgoriate o allov
Aladans, and residants of other states, the freedom to choose tre
arrangament thet isnost, gaorgoriate farthem.

Iicshould be emphasized thatno assetwoulld be ldeled as
comunity progerty uder tre At Ratter, the Act merely
authorizss married persons O execute a witien agreement ar
st nwhich they exqoressly elect to trest some or dll of trerr
assets as camunity progoerty under Alasika law.

Overview ofSenate Bill 166
Communityproperty agreements and trusts strengthened

These amendments darify arbigurties regarding tre gt
toamend and revake comunity progperty agreements and tists.
The amendments to Alaska Statutes 34.77.00 and 100 goecify
thet ifa comunity progoerty agreement or triest provices far tre
non-testaratary  digositaan of prgeerty at tte death of te
second spouse, without prdoete, then at any tine after tre death
of te fat spouse the srviMirg spouse may amend te
comunity prgeerty agreement or trist with respect o tre

LUVIVING Spouse™s pragerty o be disposed of at hisar her death.

In actirtaan, the amendment elimirates the prar statutory
laguege tret a comunity prgoerty agreement ar trist may be
amended aly ‘n a partaadlar date or on the ooourrence of a
partadareat’ sstfath nte instruat. Ratter, a comunity
progerty agreement or trst may be amended or revaked at any
tre F tte istuet gaerally auttorizes amendment ar
recccatian by the spouses.  The amendments will goply o dll
comunity progerty agreements and tnsts exeauted after tte
effective date of the Alaska Community Property At

Note: The Chgpter Tar Alada Cammunity Prgaerty Agreaments ad
Trusts hes been dhanged 1OAS 34.77.010- 100 franAS 34.75.010-100.



Innovative and Flexible Trust and Estate Revisions
Senate Bill 354

This Act aeates major changes 1o Alaskas Trust and
Praoate Laws meking them, by f, the most effectne and
fledoke vhile enhancing tre use of Aladka Trsts.  Qudind
belov Ba summary of tre key features of thisAct.

Probate Jurisdiction -AS 13.06.068
This prosisian alloass noHesidents of Alaska o select o

have tretrvall pracated under Alaska lav. The advantages of
s ksl ae:

1 kshuld allov tre estate 1© aoid state income tax duirng
the prooate adninistration.

2 k dauld aoid any sautry eecutor/persoal
represatatie fees ad/or attormeys fess.

3. The pramate process N Aleska B ey siple ad
straightfarvard which shoulld save taine and money .-

4. kseemns ttet any st et was aeated uder tre will
would then have the dallity ©© galify as an Alaska perpetial
tristand the other protective provisias of Alaska law.

Change of Trust Situs to Alaska -A S 13.36.043

This provisin makes it essier 1O move a st O
Alda. kalso daifies et even though a st was setlp
before Alaska changed s parpettal and asset 3
proasias, a trst will 4l be \alid uder Alaska lav. IF
someone has setup a trst na foreign juisiicion or na U.S.
Jursticiion and  Eertter provides far asset protectian and/or
perpetal statis, the st can now be moved o Alaska and
retain those advantages.

Trustees Special Powerto Appointto a Different Trust =AS 13.

36.157
This proasian alloss tre tristes, without court ggroal, 1
gooint part or dlil of the trust prircial 10 another st ifthe
trustee has tre pover 1o Invece the rroall of tre st far the



This can be done as lag as the trasfar does ot reduce
any foad 1Income inlerestofan income bereficiary of tre tstand
5 hfaor of tte baehiciary of the st ad, as required by tre
gereratian-skipping trarsfer tax grandfathering regulatias, does
not exceed the common law rule against parpeturties measured
fran the agral commencement oﬁhamst. The advatage B
tet K allos tte nstee © exted any gradfathering far
orreratian-skipping taat™a; and allons the barefits of e st o
aotarnee fafulure beehcanes.

Statute of Limitations Clarified -A S 34.40.110(d)

This povisin daifies ttet tte four—year statue of
Initataos to commence a kel action et a trasfer 1 a st
was fradulent Starts fram the cause of acaan ratter then st tte

ramedy.

Challengesto Trusts-AS 13.36.310

7his provisin diarthies ttet inless te trasfar o tre st
was a fraudullent conveyance, the trist isnot\vod, \oictble, Tiebke
1o be sstasick, defective nany feshion or questiaeble as o tte
sttla’™s (gecaty, on the grounds thet the st or trasier aoids
or defeats a rgt, claim or interest cofervad by law on a person
by reason ofa parsoal or business relatiasipwith the settlar by
theway ofa narital or similar g

This new ssctaan also provides ttet even ifthe prgoerty n
a st B \WIted or =t asice because kwas cosiderad a
fradulet conveyace, the st can anly be st asice © tte
extat necessary 1o satisfy the settlars dabt 1o the aeditorand tre
aost and attormeys fees alloned.

Trustee has FirstLien on Assets —=AS 13.36.310

IFtre trarsfer o the st B\WoIded or =t asice and tre
aut s sishal tet the trstee has ot acted n bad f&ith, n
aooepting or adninistering the g, the trustee has tre festad
paramount Ienagairst the prgcerty eqal o tre eire ast,



includig attormey™s fees prgoerly Imunred by tre tiistee n
defense of tre et Alo, the beehiaary, including the
Gator, may rean a dstriobon made par © te
commencement ofan action o et asice the traskar.

Protection of Trustees and Others -AS 34.40.110(f)

This provision prdhibits a aeditar fran assertirg a
cause of actaan agairst tre trustee and others inohad ntre
pregarataan or fuding of the st far congpiracy © comit
fraculet conveyance, aidilg and aetting a fradulent
conveyance or rtamabion n tte st rasecoan. This
means thet the trustee and the diat’sadvisors canot be held
Ible for this ttasscton.  ikfurtter states thet the aaditar’™s
aly |ief B Iintad 1o the st assets and 1o those owned by
the st

Non-Alaska Co-Trustees-AS 13.36.320

This prosasian allorss moHesidats of Alaska and
banks and st companies who are ot headguartered n
Alaska 1o act as a o-trustee with a qalified Alaska Trustee
and not be aonsiidered engaged n business n Alaska Solely
by reason as serving as o-trstee.

Limitation on Trustee Liability-AS 13.36.110

This provision darfiss tret a trustss, who has not been
gnen a resosiality under the document, can ot be held
Ibke © the baehidanes or others for the acias of te
trustee who had thet poner. This provides extrere fiedality
fortre trustess ntrat diffaet trustess may be gnven diffarait
regoshilittes and the o-trustess do ot have © be
concermed about the actaas of the other co-trustses who hold
other poners. I atiaan, AS 13.36.1%5 daihes tet the
sttha of tre st can rEiee tre trustee fran any dites,
restriciios and TEalitiss or can restrict the trustess rim
and poners or add duses, restricios and lEalites. AS
13.36.20 daifes ttet a baehicay who has Tl kel
cgeecity and acts on Ttll infomataicn and may relieetre



trustee fran any and dll duties and restrictios and  Ialitess tret
would otherwise be 1mposed on trustees by Alaska Statutes.

Trust Incontestability Clause —A'S 13.36.330

This provision darifiss ttet. ifan inervivcs st paalizzss a

1ary far antestang the st or rsttuiay other proosedings
prchibited by the trust agreement, tre paalty prosasian will be
aforoeble even ¥ prdceble cause edasts for sttty tte
prooseding.

Appreciation can be Considered as Income-AS 13.38.060

This prosisin alloss Alaska 0 be a very faorable
Junsticiion far Garteble Remainder Lhtrusts ttar are incone
aly with a make-up proasia.  Under most state las, even
though tte st may be an 1ncore anly make-up provisiin
Charttzble Remainder Trust, kot \ery effectinve because apital
gooreciaian waally can ot be converted o incore. Alaska
Statutes have been diarified to al lovgyoreciation to be considered
1incame maeking Alaska one of the best junstictios far Garttable
Remainder Trusts.

Alaska Uniform Prudent Investor Act
House Bill 321

Alaska became tre 17hstate o adopt a versian of tte
Unrform Prudent Inestor At | essence, this Act brings st
Inesting up t© tre 214 Catury by requinig the trustee ©
acknowledge the theory of effidat markets, more broedly known
as tre Modem Ratfolio Theory. The trstee B rauired ©
arsicer, otle edatt rleat, the followy fectors nfonulatang
the Investrent portidic:

e tresizofte potioio:

e tteratureand lidydration oftre st
e the lInudityand distriiuoo requireaits:



= tregaeral economic aditias;

= the possible effects of o or ceflation;

= e eqpected tax consequences ofvariass investment and

aistrivtion dcisias;

tre dil ofeach Investnent nthe oarall portidio;

= the expected ol retun oftie prtiolic; and

e the needs of tre beehdanies for present and future
cstritos.

This Act makes kclear ttet ttere are no Inestrants,
which are per se Inprgoer or Mprudent, nor are there any
which are per se proper or prucent. Al investrents nust be
reviead and managed based upon the fadds ad
ciraunstancss of each trist Sittatin, aasidcerirg tre above
mentioned fados.

A trustee can no lager escape Teality farenbracing a
very arsenative investrent gpproach such as purdesing
U'eealyhllsorCDs Ifa st 510 kstfara nunber oryears
and the trustee does ot aosicer the effects of infletinon tte
purdesing poser of tre e, k£would be ke O te
bereficiaies for ot having a grovth component in tre
portialio. Dnasifiicciion 5 gerally regarded as a
requirerent uder the Prudent Inestor At, wless
ciraunstances rauire othermise.

One sigufiaat change B tat this Act allos the
trstee o celegate Investmantt management  reqosiilinty.
For the ngjarity of states that have not adopted a versian of
tte Prudet Inestor AL, celeggian of  Investment
resosiility by trustess spdhibited. The actalso seems O
indicaie tet f e trstee does ot have  Investment
management eqartie K alhost mandates ttet they do
celegate tair Investnent management regoshility. IFa
trstee delegates its management resoosialliity pgerdy, &
can be reliead of tre 1Ealityand tre IEaliywould trasfer t©
the agmizatian or romdal tet hes taken ower te
management dules. Ihorder o prgerly celeate, the trustee
must select tre Investmant advisor na prudent manner and



must pencdically review the managers performance and the
aszts held ntre et The trustee also has a duty to antrol the
aosts of celegption.

Reduction in Alaska's Insurance Premium Tax
House Bill 490

This new lav makes Alaska the prefarrad juistidaon ©
have late ik insurance pliaes witten. Al states 1npose a tax
on BE Insurance pramiuns, which ranges fron thvee-garters of
one peraat o three paroat. When calaulatarg the premium, the
Isurance company adds on the gplicble statle Imsurane
premium &ax

Life msurane stte st tne ax Selter.  Baogpot for tre
Roth IRA, ks the anly \ehicle where you can reene ta-free
emings. Qalrhad reareatt plas, IRAs and aruity anracts
aly provice Incane tax cefarral because when you withdraw
those fuds you have 1o pay an Incote < With the cash valle
tet B hult Ww N a ke IuUace Plioy, any INputed cain
Vanishes at ceath.

With tre adverit of varicble i insurance oliaes, where
the irsurad has access toa broed range of investrent: strategies,
inciudig grovth portidlics, this tacfree eaming feature hes
cpined gregter sigificne.  Idividells are now wsing prinete
placament insurance pliaeswhere they may nessence slecta
s;mﬁcmanagerarﬂ inestrent stde. With this fledality, trey

are Inestirg sigificat suns in these poliaes raging fran &L
millin o $50 millicmormore.  Alaska has reduced ispremium tax
far premiums over $100,000 to anly 10 besis points or ae-taith
of one parcnt. Therefore, irdividlals who are purdesing lage
imuance plices sould aorsicer Alaska the  pramiere

With Alad@™s inique et lans, kEstte idal plae ©
establish an Inrevwozble ik Insurance et



“Safety Net” Estate Planning Legislation
House Bill 275

All to fregetly, estate planing docurents &l ©
antain dl the pro/isias necessary t© maximize aaileble
Takral git, estate, and gareratdon-skipping & baefits. The
docurents may have been dafted lag ap, and ot
goquiaely yodated.  Atarainely, the dafter may have

anrtted necessary tax [roasias.

To artelly arre this prablen, Alaska hes enected a
"Safety NetC’All. This legssiation supplements willls and trusts
n the followrg aress: namal deductaion tsts, fudig, te
Tamily-onned business dedctian,  restriction of povers of a
st ehaay, nast rae for peoniary deises,
conveyances of el prgarty o and fron tnsts, ad
gplhichlity to revocable tristsas vell as towls.

Trust Modification Rules; Modifying and Terminating
Irrevocable Trusts
Senate Bill 163

Trust Notification and accounting Rules

The gaeral rules nAlaska are tret within 30 days of
acogptance of a tnd, the trustee nust inform dll the aurat
berehiciaries of the existace of the s, and upon regest,
fumnish them with an arual accounting. New  legesiaiian now
allors a stthar o exenpt the trustee from these dises. This
exarption may ot aatine beyond the settlas lrffletme or a
Jucaal determirataon of tre settlar's cEaaty.

Flexible Methods for Modifying and Terminating Irrevocable
Trusts

The Alaska legislaiure has enected fledole methods far tre
modification and terminatian of inrewacsble tsts. A tiistes,
stthr, or beeficiarymay  nitiste proosedings tormodify ar



terminate a trest i because of ciraunstanoes not antacipated by
te sttt nodrficataon or temineticn would sUbsstantsallly furtter
the sttt purposes nasatig tre st A courtmay also
arstrie ormodify the terms of a st norter toachiee the

sttlas tax dojectines.

The legssiation furtter provides tret despite tte sttlar™s
purposes nasany tre i, the trtstcan nretteless be
modrfied by the court upon consent ofdll bereficianies e
reasons Tarmodirfying or temiretang the trustoutveich the intarest
naocooplishing the naterial purposes oftre st The inclusin
ofa gadihriftclause may arstitute a material purpose, kut B
rot presumed ©be s0. This nodificataon proasian allons farthe
posstility of modirficataion due tothe changed ciraunstances of tte
bereficianies, despite whatt might have been a material intentaan of
the ssttlar nestablishing the st

This new statute has partiadlar relevancy far perpetial
trsts because provides a tednigue fafuture changes ofa
digsitne plan.  Accardingly, ﬁisnajrﬁcaumaﬂuilyrelp
alleviate concerm about antrol by a “tead hard.'* A virttdl
represatation prrciple s irciuced.

Conclusion

iIFyou have tte need for et saviess, tre Aladka Trust
Company streplae tole. kwas formed seahcally oaoatrate
on inestrent management and et sevicss, the fati
trstcompany nour stiate. We also have te most knovledoe ad
hands-on eqeeriae recadilg tsts et can e sstp uder
Aladas gecial st legpdetion.  Our servacss extend beyond those
tracitaoelly associated with benk tistdgarnants.

Alaska has alvays been tre place fara new way 1o lok atthirgs.
LetAladka Trust Company show you how our stale’s new st lans
can help assure tre most preciouswealth of dll - a soldand seaure
future faryou and your loved ares. Visstaur websirte far aopies of
the legxdaton, sarple tstfoms, and other informataan.



Offering a Full Range of Trust and Investment
Management Services for Individuals, Families,
and Institutions.

Qustomized Investmantt Management

Trustee Services Tardl types of Trust Agreements
Praoate Adhninistratian

(rarteble Gift Plamning

Estate Plamirg-including Asset Rrotectian, Perpetiel
Trust Arrangements and Life Insurance Trusts
Saunities Safdespiny/Ostodial Serviaes

Wealth Management utiliag Limited Partrerships and
Limrted LialityCompanies

Retirement Plans, IRA, Profit Sharing, ESOT, etc.



Alaska Trust Company

Attorney Submits

= Draftdocurent toAlaska Trust Company far review
(Please see sectaian 12 ofwebsite far reuired pro/isias)

= Completed Data Information Questiomaire

= Signed At of Solhvercy

- Addrtacal infomation recuired farasset protection trsts.

Alaska Trust Company Will

= Reviewdocument

e (Cosultwrth daftrg attormey and revieming Alaska
attorey, fany

= Comunicate any changes or aonceins

= Upon ggarowal, sign firalized document and retum
dplicate odaftarg attorrey

Due Upon Account Set-Up

IFAlaska Trust Company willl have austody of irdividlal asets:

e Infomaticnon rstatvtion arrentdy holding assets; ircludirg
name of fiim, antact, and phone nurber

0 LstofFass=ts tobe setLpwith aostvallues and Qusip
nuoers, e

= Alaska attorrey revievies, igplicble

IfAlaska Trust Company willl ot have custody of irroivad el

axts:

0 Ayropriate sst+p fee

» Agorgoriate anual fee

« $10,000 arother gyorgpriate amount tobe dgposited na
Gartafacate of Deposit acoount atan Alaska bank

= Alaska attorrey revievies, igplicble

Alaska “ fistCompany will sst-p an accouTt on isTrust Systan,
and as=ets as reppirad. Alasika Trust Company vl send aut
staterents acoording to freguency imdicated nDeta Informataan
QestaaTaire.

Remember, Alaska Trust Company’s fees are very
competitive.
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TRUST PLANNING

A New Direction In Estate
Planning: North To Alaska

laska recently has enacted legislation similar to

laws in certain foreign asset protection jurisdictions.
As a consequence, an American in any state can cre-

T wo goals that often
are sought to be
achieved in estate

planning are estate tax re-

duction and protection of
assets from claims of
creditors. Reducing taxes

significantly may be a

“sum zero” game if the assets are

attached by creditors. Similarly, pro-

tecting assets from creditors’ claims
may not accomplish all goals
sought unless taxes also are re-
duced. Fortunately, these two goals
are not only compatible, they usu-
ally are complementary. That is, the
steps to protect assets from claims
of creditors may allow tax reduction
to occur, as well. On the other
hand, a transfer that fails to protect
property from claims of the trans-
feror’s creditors is likely to fail to
reduce taxes because, almost al-
ways, if a creditor of the transferor
can attach the asset the transfer is
regarded as incomplete for gift and
estate tax purposes. The Alaska

Trust Act (Chapter No. 6, SLA 1997,

effective April 2, 1997) offers a new

tool in the United States to accom-
plish the dual goals of asset protec-
tion and tax reduction. The Act also
effectively repeals the rule against
perpetuities for a trust created un-
der Alaska law. This article discuss-
es the dual goals of asset pro-

tection and estate tax reduc-

tion and how the Alaska Trust

Act can be used in the context

of estate planning. It also

compares some aspects of

Alaska trusts with certain off-

shore trusts.

ate a trust for his or her own benefit which is protect-
ed from creditors provided, among other things, it is
not a transfer intended to defraud known creditors.
Perhaps of greater importance, Alaska trusts open a
new dimension in estate planning. One of this arti-
cle’s co-authors, Jonathan Blattmachr, was the princi-
ple draftsman of this new Alaska legislation.

Steps To Reduce Estate
Taxation

It seems well accepted that an
effective, if not the most effective,
estate tax reduction planning step is
to make lifetime transfers. Lifetime
transfers can avoid gift tax (and, by
removing an asset from an estate,
can avoid estate tax, as well) in
ways that cannot be used at death
to avoid estate taxation. However,
lifetime transfers are effective for
these purposes only if they are
“complete” under the federal estate
and gift tax rules.2The law appears
well established that a transfer is
complete for such ?*x purposes
only if it is not (or when i: NO
longer is) subject to the claims of
the transferor’s creditors.

Fraudulent Transfers, Etc.

In general, “fraudulent con-
veyances” with respect to creditors
whose claims arise either before or
after the transfer are transfers (a)

ByDouglasJ. Blattmachr
Alaska Trust Company
Anchorage, Alaska
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Milbank, Tweed, Hadle¥ &McCloy
New York, N
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that the debtor made with
actual intent to hinder,
delay or defraud his or
her creditors or (b) (i) for
which the debtor received
less than “a reasonably
equivalent value™ and (ii)
after which the debtor
had insufficient assets to meet fu-
ture business needs or to pay debts.
A transfer made by a debtor is
fraudulent as to a creditor whose
claim arose before the transfer if
the debtor made the transfer with-
out receiving "reasonably equiva-
lent value” and the debtor was in-
solvent at the time of or as a result
of the transfer. Proof of actual in-
tent to defraud is not required. Most
states have adopted these rules in
the form of the Uniform Fraudulent
Transfer Act. However, some states
(including New York) still have in
effect the Uniform Fraudulent Con-
veyance Act. (See N.Y. Debtor and
Creditor aw Secs. 273-281.) Alaska
has adopted neither the Uniform
Fraudulent Transfers Act nor the
Uniform Fraudulent Conveyance
Act. [See Summers v. Hasen, 852
P.2d 1165, 1169 n.5 (Alaska 1993).]
Its fraudulent transfer rules are con-
tained in Alaska Statutes (AS)
34."10.010 et seq.

Similar rules are contained under
the Bankruptcy Code, and in
the case of bankruptcy, fraud-
ulent conveyances may be de-
fined with reference to the

Bankruptcy Code or under
applicable state law. The
Bankruptcy Code permits
such transfers to be set aside
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only if made within one year before
filing of the petition, but many
states permit reference to a much
longer period, especia”y, in the
case of transfers to family members.
[See, e.g., FDICv. Pappadio, 606 F.
Supp. 631, 632 (S.D.N.Y. 1985) (un-
der New York law a claim to set
aside a fraudulent conveyance is
governed by a six year statute of
limitations).] Avoided fraudulent
conveyances are "brought back”
into the debtor's estate, usually for
distribution to the debtor's credi-
tors. In addition, some fraudulent
conveyances may deprive a debtor
of (1) homestead or other property
exemptions and (2) a bankruptcy
discharge.

As a general rule, a transfer is
found to have been made with an
actual intent to hinder, delay or de-
fraud creditors only if it was intend-
ed to remove assets from claims of
Specifically known or anticipated
creditors. “If the debtor has particu-
lar creditdrs'in mind and is trying to
remove his assets from their reach,
this would be grounds to deny the
[bankruptcy] discharge [on the
ground of a fraudulent con-
veyance]. If the debtor is merely
looking to his future well-being,
[the conveyance would not be
fraudulent and as such] the dis-
charge will be granted.”

An example will help illustrate
this principle. A property owner
makes a gift to a family member
(whether outright or in trust) which
does not result in the property
owner being insolvent or unable to
pay her debts as they mature. She
has no known or specifically identi-
fiable creditors. Nonetheless, she
realizes that a claim against her
could arise on account of unfore-
seen circumstances, such as being
involved in a car accident, occur-
ring in the future. This gift should
not be regarded as a fraudulent
conveyance, despite the fact that
she is making it with the general in-
tention to protect the property from
claims that could arise against her
in the future.

Although the fraudulent con-
veyance rules apply *o creditors in
bankruptcy, obviously they also
have a broader application. For ex-
ample, in a number of states a tort
claimant is permitted to attack as

fraudulent a transfer made after the
time of the tort but prior to any
judgment.

Interests in Trusts

TWO SETS OF CONTRASTING rules
must be considered to determine
whether interests in trusts are sub-
ject to claims of creditors. First, as a
general rule, a beneficial interest in
trust that is subject to a restriction
on transfer (called a “spendthrift
provision™) is not subject to the
claims of a beneficiary’s creditors.
Thus, if the debtor is a beneficiary
of a trust established for his or her
benefit by another person (such as
by a parent) which interest by its
terms and/or applicable state law is
not assignable, the trust assets
should be protected. However,
property transferred in trust for the
beneficiary may be attached by the
creditors of the grantor if the trans-
fer to the trust was a fraudulent con-
veyance.

In virtually all states, property
may be placed in trust for another
and thereby be protected from the
claims of most creditors of the ben-
eficiaries (and of the grantor). The
degree of “creditor proofing” usually
varies uepending on whether the
trust gives the beneficiary the right
to receive all of the income, is for
the “support” of the beneficiary
and/or restricts alienation of the
beneficiary’s interests. It appears
the maximum protection of trust
property from the claims of the ben-
eficiary's creditors may be achieved
by placing property in a trust that
gives the trustee complete discretion
as to whether and when to distrib-
ute income and/or principal to the
beneficiary or beneficiaries of the
trust, and which also imposes
spendthrift restrictions. The trustee,
having control over distributions
probably should not be one of the
beneficiaries, both to secure the
creditor protection and to avoid in-
clusion of the property in the estate
of a beneficiary for tax purposes
(which may be viewed as an addi-
tional form of credit protection). The
beneficiary, however, may partici-
pate as a trustee in investment deci-
sions and may have a non-general
power of appointment over all or
part of the trust corpus.

Such a trust offers major advan-

tages to the beneficiaries. First, the
trust assets should be entirely pro-
tected from the claims of most cred-
itors of the beneficiaries, including
creditors in bankruptcy and spousal
property, and in some cases, even
support claims, in the event of di-
vorce or upon death of the benefi-
ciary. In order to maximize the
creditor protection, the trustee may
be given broad authority not only
to distribute or accumulate income
and principal, but also to purchase
assets for the use of trust beneficia-
ries. For example, the trustee may
be authorized to purchase a home
for the use of the beneficiary, there-
by preserving that asset in the trust
protected from the claims of the
beneficiary’s creditors. (It seems
that this use by a beneficiary should
not cause any income to be imput-
ed to the beneficiary.) The pur-
chase of assets “inside" the trust as
opposed to distributions also pre-
serves the wealth transfer tax sav-
ings that may be achieved through
the use of such a trust. Thus, the
property owner can confer a sub-
stantial benefit on the chosen ob-
jects of his or her bounty by trans-
ferring during lifetime or bequeath-
ing at death assets to such a “dis-
cretionary” trust.

As noted above, however, a
transfer for less than fair value | in-
cluding a gratuitous transfer in trust
for the benefit of another, may be
set aside if it constitutes a fraudu-
lent conveyance. For example, a
person could not defeat an out-
standing liability by transferring
while insolvent all of his or her as-
sets into a trust for the benefit of
his or her spouse. Thus, in the case
of lifetime planning, it is best to
have created trusts and make the
transfers in advance of any financial
difficulties in order to successfully
avoid the challenge that such trans-
fers were fraudulent conveyances.

The second general rule relates
to whether and to the extent of
which the grantor of the trust has a
beneficial interest in it. As to a trust
created for one's own benefit, the
“black letter" law is that a transfer
in trust for the benefit of the trans-
feror is void as against his or her
creditors, whether their claims arise
before or after the transfer. In oth-
er words, the general rule that has



prevailed throughout the United
States, at least until the enactment
of the Alaska Trust Act”, has been
that the assets in the trust may be
claimed by the creditors of the
grantor to the extent the grantor is
entitled or eligible to receive assets
from the trust, even if the transfer
to it was not in default of creditors
and even though the statute of limi-
tations for a person to make a claim
that the transfer to the trust was
fraudulent has expired. For exam-
ple, an individual creates a trust in
1970 from which the individual is
eligible, but not entitled, in the ex-
ercise of discretion of a third party
as trustee, to receive distributions.
A judgment is rendered against the
grantor in 1997 on account of a car
accident that occurred in 1996, To
die extent the trustee has the capac-
ity to make distributions of trust
property to the grantor, the judg-
ment against the grantor could be
enforced according to the Restate-
ment (2d) Trusts against the trust
assets even though the grantor had
no intention of defrauding that
creditor, or any other creditor,
when the trust was created in 1970.
On the other hand, a judgment
creditor of the grantor generally
may not attach die assets in a trust
of which the grantor is neither eli-
gible nor entitled to receive distrib-
utions unless the transfer was in de-
fraud of creditors.

The Tax Rule

The treatment of self-settled do-
mestic trusts has been explored in a
series of federal tax cases that fol-
low from the creditors’ rights analy-
sis. Specifically, if the grantor’s
creditors can reach the entire cor-
pus of such a trust, the transfer to
the trust is regarded as wholly in-
complete and no gift tax is due
upon creation of the trust. As a
corollary, however, the entire trust
is included in the creator's estate

under Code Sec. 2036(a)(1). = .
hus, in Paolozzi v. Commission-
€I, the setdor transferred property
to a trust under which the trustees
had discretion to pay over the in-
come to her during her lifetime.
The Tax Court determined that un-
der Massachusetts law, the settlor’s
creditors could reach the maximum
amount diat, under the trust terms,

could be paid to the settlor — that
is, the entire income interest. Ac-
cordingly, the gift was incomplete
to the extent of that interest. In
QOuttuin v. Commissioner , also con-
sidering Massachusetts law, the Tax
Court reached the same result
where the trustee could distribute
income and principal to the settlor
in the trustee’s discretion but only
with the consent of the settlor's
spouse. The spouse had an income
interest following the settlor's
death, could receive principal in the
discretion of the trustee at that time,
and had a limited testamentary
power of appointment. However,
the Tax Court concluded that the
spouse's veto power was not suffi-
cient to distinguish the situation
from Paolozzi, regardless of the fact
that the spouse might be an ad-
verse party for glft-tax purposes.

More recently, in Paxton v. Com-
MISSIONEr , the Tax Court held that
a trust was included in the settlor’s
estate where the trustee had discre-
tion to apply income and principal
among a class of persons including
the settlor; the trustee was the sett-
lor’s son, who also had a beneficial
interest in the trust. The Tax Court
looked to Washington state law, but
relied primarily on die Restatement
rule, discussed earlier, to support its
holding.”

Offshore Trusts

In the past few years, there has
been considerable use of trusts cre-
ated in those foreign jurisdictions
that provide greater protection
against claims of creditors than is
available under American law. A
so-called “asset protection trust" al-
lows a grantor to protect assets
from his or her creditors without re-
quiring the settlor to relinquish all
interest in the assets in the trust. In
general, asset protection trusts are
trusts established in foreign jurisdic-
tions that have limited the recourse
of creditors to trust assets.

The selection of the foreign juris-
diction in which the asset protec-
tion trust will be established re-
quires great care because of die ex-
istence of the English "Statute of
Elizabeth” (precursor to U.S. fraud-
ulent conveyance law, discussed
above), which makes it possible to
set aside a transfer diat is intended

to defeat future, but currently un-
known, creditors. Some offshore
sites have enacted “Statute of Eliza-
beth override” statutes to circum-
vent any questions concerning the
applicability of the Statute of Eliza-
beth. Some of the offshore sites that
have passed such legislation are die
Bahamas, Bermuda, the Cayman Is-
lands, the Cook Islands (which ap-
pears to offer particularly strong
protection against creditors) and
Gibraltar . Other concerns are politi-
cal stability and die availability of ad-
equate banking and other financial
services in the chosen jurisdicdon.
Asset protecdon trusts usually are
designed so that the settlor, upon
creation of the trust, will experience
no tax consequences. In almost all
cases, an asset protection trust will
be a so-called “grantor trust" for
federal income tax purposes, with
the result diat die creator will con-
tinue to be taxed on all the trust in-
come in the same manner as if he
or she continued to own the trust
property outright. In addition, the
setdor typically retains certain pow-
ers or interests sufficient to render
the transfer to the trust an incom-
plete gift, thereby avoiding gift tax
and keeping the trust property
within the settlor’s gross estate for
estate tax purposes. For example, in
Private Letter Ruling 9536002 (May
12, 1995) (not precedent), the IRS
ruled that a transfer to an offshore
trust was incomplete because the
grantors retained a limited power of
appointment over the trust property.

The New Alaska Trust Law

Elimination of the Rule
Against Perpetuities. under the
Alaska Trust Law, an interest in a
trust will not fail to be valid be-
cause it is non-vested if all or part
of the income or principal of the
trust may be distributed, in the dis-
cretion of the trustee, to a person
who is living when a trust is creat-
ed. As a practical matter, this
means a trust can be of perpetual
duration provided the Trustee has
discretion to distribute trust income
and principal to the beneficiaries, at
least one of whom is living when
the trust is created. (This might be
contrasted with South Dakota law,
which provides diat a trust may be
perpetual if the trustee is authorized



to sell the trust assets and with
Delaware law which has abolished
the rule against perpetuities in its
entirety, except with respect to real
estate.) Thus, a perpetual trust now
can be created under the law of
Alaska which imposes no income
tax. And if the trust is not a grantor
trust (causing the income to be at-
tributed directly to the grantor),
state (and local) income tax can be
avoided to the extent trust income
is not currently distributed to bene-
ficiaries who are tax residents of
states (or localities) that impose in-

come tax. .

Spendthrift Provisions. Alaska
law also was amended expressly to
provide that a person who transfers
property in trust may direct that the
interest of a beneficiary of the trust
may not be either voluntarily or in-
voluntarily transferred before pay-
ment or delivery of the property to
the beneficiary by the trustee. It fur-
ther provides that if the trust con-
tains such a transfer restriction, the
restriction prevents a creditor exist-
ing when the trust is created, a sub-
sequent creditor or any other per-
son from seeking to satisfy a claim
out of the beneficiary’s interest in
the trust, subject to four exceptions.

First, if the settlor retains the
power to revoke or terminate the
trust, his or her creditors may attach
the trust property to the extent of
the power of revocation or termina-
tion. However, a power to revoke
or terminate does not include a
power to veto distributions from
the trust to another beneficiary, the
retention of a special testamentary
power of appointment, or the right
to receive a distribution of income,
corpus or both in the discretion of
another person, including a trustee,
other than the settlor of the trust.
The veto power and power of ap-
pointment may be retained by the
grantor to prevent the transfer to
the trust from being complete for
federal gift-tax purposes. By the
same token, retention of such pow-
ers will cause the assets to be in-
cludable in the gross estate of the
grantor at death.

Second, creditors of the settlor
may also attach property in the trust
to the extent that die trust income
and principal must be distributed to
the grantor.

Third, the transfer is void with re-
spect to creditors if at the time of
the transfer to the trust the settlor
was in default by 30 or more days
in making a payment due under a
child support judgment or order.

Fourth, the transfer is subject to
attachment by the settlor's creditors
if the transfer was intended, in
whole or in part, to hinder, delay or
defraud creditors under the Alaska
fraudulent transfer law. (AS
34.40.010.) However, an action to
claim the transfer was fraudulent
may not be commenced unless (1)
if the claimant was a creditor when
the trust was created, the action is
brought within the later of four
years after the transfer to the trust
was made or one year after the
trust is or could have been reason-
ably discovered, or (2) if the
claimant becomes a creditor after
the transfer, the action is com-
menced within four years after the
transfer to the trust.

The foregoing means that if the
settlor is not in default by 30 or
more days of making a child sup-
port payment, the transfer was not
intended to defraud creditors and
the grantor retains no power to re-
voke or terminate the trust or the
mandatory right to receive income
or principal but only retains the
right to receive a distribution in the
discretion of a trustee, creditors of
the grantor cannot reach the assets
contained in the Alaska trust. If the
grantor retains the power to veto a
distribution to other beneficiaries
and a special testamentary power
of appointment or similar right, the
transfer to the trust will not be com-
plete for gift and estate tax purpos-
es even though it is not subject to
the claims of the grantor's creditors.
On the other hand, if the grantor
retains no such power to veto or
power of appointment or similar
right, the transfer to the trust will be
complete for estate and gift tax pur-
poses. Thus, the Act offers flexibili-
ty to integrate creditor protection
with the grantor’s tax and other es-
tate planning objectives.

The Rule for Making the
Trust Alaskan
Although four other jurisdic-

tions (Delaware, South Dakota, Ida-
ho and Wisconsin) allow trusts to

last perpetually in their jurisdic-
tions, no statutory guidance is pro-
vided by their laws as to what con-
nection or nexus is sufficient to
cause their state’s law to apply to
the trust. The Alaska statute, how-
ever, provides 2n explicit rule as to
what makes a trust an Alaskan trust
for both the purpose of avoiding
the rule against perpetuities and the
purpose of creating a trust that will
not be subject to claims of the sett-
lor’s creditors. First, some of the
trust assets must be deposited in
the state and be administered by a
"qualified person.” Deposited in
Alaska means held in a checking
account, time deposit, certificate of
deposit, brokerage account, trust
company fiduciary account or other
similar account located in Alaska. A
“qualified person” is an Alaskan
domiciliary or an Alaskan trust
company or bank. Second, the
Alaskan trustee s duties must at
least include an obligation to main-
tain records for the trust (on an ex-
clusive or nonexclusive basis with
other trustees) and the obligation to
prepare or arrange for the prepara-
tion of income tax returns that must
be filed by the trust (again on an
exclusive basis or on a nonexclu-
sive basis with other trustees).
Third, part of the administration
must occur in the state.

Some Contrasts to Foreign
Asset Protection Trusts

Although an American now is
able to create an Alaskan trust of
which he or she is a discretionary
beneficiary which will be protected
from the claims of his or her credi-
tors, an Alaska trust will not pro-
vide the same level of practical pro-
tection from claims of creditors
which may be afforded to a trust
created in one of the offshore juris-
dictions, such as the Cook Islands
or the Bahamas. The laws of such
offshore jurisdictions typically have
extremely short statutes of limita-
tions before the period to com-
mence an action claiming the trans-
fer to the trust was fraudulent runs
which, as a practical matter, cannot
be met by a creditor especially if
the trust is created and funded suf-
ficiently in advance of the entry of
a final judgment against the debtor
in an American court. Second, the



jurisdiction may prohibit the en-
forcement of American judgments.
That means the action must be re-
tried in the offshore jurisdiction. As
a practical matter, that may well be
impossible. Because Alaska is one
of the American states, its courts
will be required to give full faith
and credit to any judgment of a sis-
ter state although, as indicated, a
judgment against the debtor will
not be enforceable against the Alas-
ka trust unless there is a finding
that the transfer to the trust was a
fraudulent transfer or some other
reason for voiding the trust, such as
the grantor having been in default
by 30 or more days in child support
payments at the time the trust was
created. Third, at least some of
these offshore jurisdictions explicit-
ly exclude some claimants from
contending a transfer was fraudu-
lent. For instance, in some cases, a
claim founded on a domestic right
(such as an equitable distribution
claim to property in the event of a
divorce) cannot be brought against
a trust situated in that jurisdiction.

In some ways, however, a for-
eign asset protection trust may be
less desirable than an Alaska trust.
Obviously, there is greater political
risk in these offshore jurisdictions
than diere is in the United States. In
addition, new “anti-foreign trust”
provisions added to the Internal
Revenue Code (see, e.g., Code Sec.
6048) will not apply to an Alaska
trust. Also, it may be that a court
would be more prone to view the
creation of a foreign asset protec-
tion trust as an attempt to remove
or secrete assets than it would the
creation of an Alaska trust. In a re-
cent bankruptcy court case, the
court expressed considerable hostil-
ity to the creation of an offshore
trust and ultimately applied New
York law to determine whether the
debtor had retained a property in-
terest in the trust (which was estab-
lished under Jersey law) for purpos-
es of determining whether he
should be denied a discharge in
bankruptcy. It appears, however,
that this case .nay hr.ve turned on
the rather extraordinary facts, which
the court apparently perceived as
involving a course of deception and
concealment of assets by the
debtor.

Options Under die Alaska
Trust Act

A significant obstacle to the mak-
ing of lifetime transfers is that the
property owner is then cut off from
the property. For example, some
persons are willing to make a gift,
and anticipate that they will be
comfortable without the gifted asset
and/or the income therefrom under
the most likely scenarios, but are
concerned about a "disaster” situa-
tion in which they might need ac-
cess to the funds. They may not be
at all concerned about protecting
assets from creditors. In such a
case, an offshore trust may be ap-
propriate to consider. Precisely be-
cause the normal U.S. rule permit-
ting creditors to reach the trust does
not apply, the fact that the grantor
is a permissible beneficiary of trust
income and/or principal in the dis-
cretion of an independent trustee
should not render the gift incom-
plete and includable in the estate
under Code Sec. 2036 or 2038.
Thus, the trust can be structured so
that the transfer is a completed gift
upon creation. Gift tax would be
paid (or unified credit applied). In
that way, the “normal” estate plan-
ning benefits of removing gifted as-
sets and the appreciation thereon
from the estate are achieved. How-
ever, the Trustee can give the sett-
lor access to the trust assets.

These same opportunities are
now available to Americans using
Alaska trusts. For example, an indi-
vidual could create a so-called
“Crummey tmst” in Alaska for the
benefit of himself or herself as well
as members of his or her family and
protect transfers to the trust from
gift tax using annual exclusions
with respect to the other family
members. For instance, a woman
who is married and has two chil-
dren could transfer up to $50,000
under the protection of the annual
exclusion under Code Sec. 2503(c)
granting her husband and each
child the right, respectively, to with-
draw $10,000 and $20,000 from the
trust. The transfers to such a trust
created under Alaska law would be
complete and should be excludable
from the grantor's estate at death
even though the grantor is eligible,
although not entitled, to receive

distributions from the trust in the
discretion of a trustee other than
himself or herself. Of course, the
beneficiaries may exercise the pow-
ers of withdrawal so that there is no
property left in the trust from which
the grantor could benefit. In addi-
tion, to the extent that the powers
of withdrawal have not lapsed tax-
free pursuant to Code Sec. 2514(e)
and 2041(b)(2), the property subject
to the powers of withdrawal will be
includable under Code Sec. 2041(a)
in the gross estates of the power-
holders.

An individual also could create
an Alaska trust and transfer the
amount of his or her remaining gift
tax exemption equivalent (which
can be as great as $600,000) and re-
main a beneficiary eligible to re-
ceive distributions in the discretion
of a trustee other than himself or
herself and avoid having the prop-
erty includable in his or her estate.
This provides an opportunity to re-
move the income and appreciation
earned on the property during the
balance of his or her lifetime from
his or her gross estate even though
the grantor has retained the possi-
bility of receiving assets back in the
discretion of the trustee if appropri-
ate circumstances arise. Simnarly,
an individual could make a transfer,
which is complete for estate and
gift tax purposes, to an Alaska trust,
of which he or she is eligible to re-
ceive distributions, equal to his or
her remaining GST exemption un-
der Code Sec. 2631(a) which can be
as great $1 million. This would al-
low the amount protected from
generation-skipping transfer tax to
increase by post-transfer income
and appreciation during the bal-
ance of the transferor's lifetime
even though the grantor is an eligi-
ble beneficiary of the trust.

The entitlement to payments
from a grantor retained annuity
trust (GRAT) described in Code Sec.
2702(b)(1) or grantor retained uni-
trust (GRUT) described in Code
Sec. 2702(b)(2) must terminate prior
to the death of the grantor or the
trust assets will be includable, in
whole or in part, in the grantor’s es-
tate.53 However, if the GRAT or
GRUT is created under Alaska law,
the property may continue in trust
after the grantor’s annuity or uni-



trust term ends, and the grantor
thereafter could be eligible to re-
ceive distributions from the trust
without causing the trust to be in-
cludable in his or her estate, pro-
vided the grantor survives the an-
nuity or unitrust term.

Conclusions

The dual goals of asset protec-
tion and reduction in taxation are
often compatible and complemen-
tary. The new Alaska Trust Act pro-
vides an opportunity for Americans
in all states to create trusts in Alaska
which may help achieve both goals.
Although not providing all of the
practical protection that may be
available through similar trusts cre-
ated in offshore jurisdictions, many
Americans will prefer for their as-
sets to remain in the United States.
For them, Alaska trusts may be con-
sidered. Although not discussed in
detail in this article, making the
trust perpetual may offer additional
financial, tax and estate planning
henefits. *
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1990).
1. Obcr)st v, Oberst, 91 BR. 97, 101 (Bkrcty.

C.D. California 1988). Sec, also, Klein V.
Klein et al,, 122

2d 450 (1957) (conveyance to wife two
days after automobile acadentg, and cases
cited in annot., 73 ALR.2d 749. Sec, also,
annot., 38 ALR.3d 597
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cluded from a beneficiary's bankrdptcy es-
tate as well. Sec Bankruptcy Code Sec.
54I(CXIl<and (2). In re Remington, 14 BR
496 (Bankr. DNJ"1981) (in bankruptcy pro-
ceeding of New Jersey resident, bath In-
come and principal of trust created for his
benefit by relative who resided in Pennsyl-
vania protected under Bankruptcy Code
because under Pennsylvania law spend-
thrift provision was effective to provide
that protection).

10. In some states, trusts arc “spendthrift”

only to the extent so provided in the gov-
erning Instrument. In other states, they arc
“automatically" spendthrift imcss the gov-
er_nm? instrument provides otherwise. In
still others, they may not be “spendthrift”
at all {l.e. they ar¢ subéect_ to creditor
claims regardless of spendthrift provisions
In the Instruments). Sec, eg Industrial

"Nat'l Rank v. Budlong, 106 RI 780, 264
A2d 18 (1

9702(. _
11. See e.g., N.Y. Debtor and Creditor Law,

Secs. 278 and 279.

12. See, e§2 Scott, 11AThe Law of Trusts,

Secs. 152, 155-157.1 (4th ed. 1987); Re-
statement éZ((i? Trusts, Secs. 155 and 157;
Cal. Prob, Code Ann. Secs. 15400-15307,

13-See Code Sec. 2041. _
14. See Convcrstan v. Kellogg( 136 Mich.

Aé)& 504, 357 N.W. 2d 705 (Mich. App.
1934); Scott, supra, Sec. 157.1,

Blattmachr, “The Mega-
trust. An Ideal Family Wealth Preserva-
tion Tool", Trusts & Estates 20 (November

1992).
16, It is not always clear whether a transfer is

for fair value for tills purpose. The analysis
will depend on applicable law and the facts
of the case

17, Sec Obcrst v, Oberst, 91 BR. 97 (Bkrcy.
C.D. Cal. 1989).
18.153gc2 e.g., Restatement (2d) Trusts, Sec.
19. Although apparent_le/ not widely known, a
a
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whether creditors can reach the assets of a
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pears that the trend is to allow assets In

2d 546 (1952) (simi-

[ar). 21 2T.C. 182 (
8. See Myers v. Redmlll, 266 Ala. 270, 96 So.

30. Code Sec. 2036(a)
31. An Alaska trust cou

such a trust to be used to satisfy the debts
of the settlor/decedent and toward extend-
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Prob. Code. AnnSecs. 18200 and 18201
State Street Dank & Trust Co. v. Reiser,
389 N.E.2d 768 {I\/Iass App. 1979).

954). See, also, Rev. Rul.
77-378, 1972-2 CB 347; Rev. Rul. 76-103,
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394,
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23. Sec Comm'r v. Vander Wijccle, 254 F2d
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24. 86 T.C. 785 (1986).
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ing an Effective Life Insurance Trust"

continued onpage 94
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ance policies on the grantor's life. Crum-
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Two 1997 statutory changes to Alaska law provide
new estate planning opportunities for clients through-
out the country, as well as for some outside the United
States. The Alaska Trust Act, Chapter No. 6, SLA
1997, which became effective in April, 1997, allows
individuals to create “self-settled" trusts under Alaska
law that are immunized under that state’s laws from
claims of the individual’s creditors. Another act
amended Alaska law relating to limited partnerships
and limited liability companies formed in that state.
Chapter No. 78, SLA 1997. This second change was
designed to simplify the formation and operation of
these entities as permitted under the new Treasury
Department “check the box” regulations® These two
statutory changes provide enhanced opportunities in
the United States for asset protection. Perhaps of
greater interest to Fellows, the two acts provide new
opportunities in estate planning. Although using either
act alone may be effective, estate planning may be
more enhanced in many cases by using a combination
of Alaska trusts and Alaska limited partnerships or lim-
ited liability companies.

Alaska Trusts
The principal changes made by the Alaska Trust

Actare (1) effectively to repeal the rule against perpe-
tuities for Alaska trusts, and (2) to permit an individual
to create an Alaska trust of which he or she is an eligi-
ble beneficiary yet (unlike the law that prevails in vir-
tually all other American states) which will notbe sub-
ject to the claims of his or her creditors. This latter
change not only provides asset protection, but also
allows lifetime transfers to be complete for federal gift
and estate tax purposes in ways not previously avail-
able under American law.!

As a general matter, to the extent that a creditor
can reach assets transferred by an individual to a trust,
those transfers will not constitute completed gifts and
will be includable in the gross estate of the transferor.
However, it seems certain that if the trust is L rmed in
“a state where the grantor’s creditors cannot reach the
trust assets, then the gift is complete for federal gift
tax purposes....” Rev. Rul. 76-103, 1976-1 C.B. 293.

«Copyright 1997 Jonathan G. Blattmachr. George E. Goerig. Jr.,
and Richard S. Thwaites. Jr. All rights reserved.
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See also Rev. Rul. 77-378, 1977-2 C.B_ 347; EStafe of
German v US,, 7 ct. cl. 641 (1985); Estate otUhl v
COmMISSIONeY, 241 F.2d 867 (7th Cir. 1957); Estate of
Wells v Commissioner, T.C. Memo 1951-574. Both
Rev. Rul. 76-103 and Rev. Rul. 77-378 specifically
deal with completed gifts, and not-with estate exclu-
sion. These rulings make clear that if, under the law
where the trust is created, creditors cannot reach the
property transferred, the transfer is entlre(iy complete
fpr gift tax purposes.2 If the grantor has retained an
interest, as noted above, creditors can reach that inter-
est and presumably the transfer would not be entirely
complete. Although it is theoretically possible for a
transfer to be entirely subject to gift tax (even though
partially an incomplete gift) and. still be included in
the gross estate of the transferor, such circumstances
are rare. However, the rulings state that the transferis
entirely complete for gift tax purposes, notjust that it
is entirely subject to gift tax. It is thus reasonable to
conclude that the Internal Revenue Service has deter-
mined that no interest was retained by the transferor
because if the grantor had retained an interest, the
transfer would be partly incomplete.3 -

In contrast to the law of most American states,
many jurisdictions outside the United States provide
that the interest of a grantorin a trust he or she created
is not subject to the claims of his or her creditors
unless the transfer to the trust was a fraudulent transfer
under that jurisdiction’s rules. As a consequence,
under U.S. law transfers to such a foreign trust can be
complete for U.S. estate and gift tax purposes, even
though the grantor is a beneficiary of the trust. Indeed,
the (%errran, Lh|, and \ElIScases cited above so hold.
In addition, the IRS has explicitly so ruled in private
letter rulings. For instance, in PLR 9332006,4the Ser-
vice held that a transfer to an offshore trust of which
the grantor and members of the grantor’s family were
eligible as beneficiaries in the discretion of a trustee
(who was a person other than the grantor) was a com-
pleted gift and would not be in the grantor’s gross
estate for federal estate tax purposes because, under
the law governing the trust, creditors of the grantor
could not attach the trust assets. See also PLR
8037116. With the Alaska Trust Act, such a tax-
advantaged trust can now be created under the law of

Alaska.




Self-Settled Estate Planning Trusts

The Alaska Act opens a new dimension in estate
planning for Americans. They can now make lifetime
transfers, which are complete for federal gift and
estate tax purposes, to an Alaska trust of which the
grantor is eligible; but not entitled, to receive distribu-
tions in the discretion of a trustee (other than himself
or herself).5 Such self-settled Alaska trusts could be
used for virtually all lifetime estate planning transfers.

For instance, an individual may make transfers
under the protection of the Internal Revenue Code
§2503(b) gift tax annual exclusion by transferring
property to an annual exclusion or so-called "Crum-
mey" trust, which provides that certain individuals
(such as a transferor’s spouse, descendants, and per-
haps others, but not the grantor) can withdraw proper-
ty transferred to the trust up to the amount of annual
exclusions not used elsewhere. With an Alaska trust,
the grantor may remain eligible to receive distribu-
tions of trust property in the discretion of a trustee
other than the grantor without causing the trust assets
to be includable in his or her estate. From an estate
planning perspective, the grantor will want distribu-
tions to him or her to be minimized, because such dis-
tributions diminish the estate tax planning benefits of
having made completed transfers to the trust that oth-
erwise would be excludable from his or her estate.

If.an agreement that the grantor would receive the
income from or the use of the assets held by the trust
may be inferred from the circumstances, the assets
almost certainly will be includable in the grantor’s
estate, under Code §2036(a)(l), even when coupled
with the finding that the grantor had no_legal entitle-
ment to such income or use. See, e.g., ESt GOfSk'In-
nerv. US, 197 F. Supp. 726 (E.D. Pa. 1961), aff'd,
316 F. 2d 517 (3rd Cir. 1963). On the other hand, only
occasional use of trust assets or occasional receipt of
trust income ?hould avoid any such inference. See,
eg, Estate of Wells v. Commissioner, supra. Actual
retention of the property or the income (that is, the
failure actually to transfer the property or the income
to another) may also result in estate tax inclusion. See,
eg, Lee V. Uhited States, 86-1 U.S.T.C. 1 13,649
(CCHXW.D. Ky. 1986).

Annual Exclusion Trusts

Not infrequently, a Crummey trust will acquire
one or more life insurance contracts on the life of the
grantor or on the lives of the grantor and the grantor’s
spouse. Ownership of the policies by the trust is an
attempt to keep the proceeds paid at death from inclu-
sion in the estate(s) of the insured(s). If the insured
holds no “incident of ownership” in the policy at or
within three years of death, and if the proceeds are not
paid to the estate of the insured, the proceeds should

not be included in the insured’s gross estate. Code
§2035, 2042.

If the terms of an annual exclusion (or another
type) Alaska trust that acquires a cash value life insur-
ance contract provide merely that the trustee may, in
the exercise of its discretion, distribute trust assets to
the grantor, the incidents of ownership in the contract
should not be attributed to the insured grantor so as to
cause the proceeds to be includable in his or her estate.
See, €0, PLR 9434028 (incidents of ownership held

.by a trust are not automatically attributed to the bene-
ficiary whose life is insured if the beneficiary is not a
trustee).

This provides an opportunity for the grantor,
through the exercise of discretion of a trustee other
than himself or herself, to be eligible to receive cash
value in the policy without causing the proceeds paid

r-at death to be includable in his or her estate..

Unified Credit, GST Exemption, and Other TVusts

One of the most effective lifetime planning tech-
niques is to transfer as early as possible in life the
amount protected from gift tax by reason of the unified
credit allowable under Code Sec. 2010 or by reason of
the amount of GS f exemption under Code Sec. 2631.
Use of the unified credit (which under the Taxpayer
ReliefAct of 1997 will increase commencing in 1998
and continuing through 2006) early in life can result in
a very large amount being excludable from the trans-
feror’s estate. The early use of the $1 million GST
exemption (which under the Taxpayer Relief Act of
1997 is indexed for inflation) can be even more effec-
tive from an estate planning perspective. In the long
run, because the GST exemption can be used to avoid
wealth transfer tax on property as it passes from one
generation to the next without limit, the use of the
GST exemption to avoid tax may be even more impor-
tant than use of the unified credit. (As noted earlier, an
Alaska trust can be structured so it can last perpetual-
ly. Also, Alaska has no income tax.)

The remainder following the grantor’s retained
interest term in a grantor retained annuity trust
(GRAT), grantor retained unitrust (GRUT), or grantor
retained income trust (GRIT), including a qualified
personal residence trust, can pass outright to others or
remain in trust. In most jurisdictions in the United
States, the property will continue to be includable in
the grantor’s estate if the grantor is eligible to receive
continuing distributions in the discretion of a trustee
after the grantor’s entitlement to payments ceases,
because the grantor's creditors will be able to attach
the trust assets. See Rev. Rul. 77-378, SUPfA. Howev-
er. if the GRAT, GRUT, or GRIT is an Alaska trust, the
property should not be includable in the grantor’s
estate after the annuity, unitrust, income, or use term
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ends, even if the grantor remains eligible to receive
distribution from the continuing trust for the balance
of his or her lifetime in the discretion of the trustee
other than the grantor.

If the Alaska trust holds real property outside of
that state, it is possible that a court would apply the
spendthrift trust rule of the state where the property is
situated rather than the spendthrift trust rule of Alaska.
If the real estate is located in a state where spendthrift
trust provisions are not effective in protecting the
grantor’s interest in the trust from claims of his or her
creditors, it may be appropriate to permit the trustee to
distribute trust property to the grantor only if the real
property outside of the state of Alaska is no longer held
in the trust (e.g., the non-Alaska real estate has been
sold by the trustee or distributed to other beneficiaries).

In most states, the grantor could not become a
beneficiary to whom the trustee could distribute assets
from any continuing trust after the charitable term of a
charitable lead trust without causing the property to be
includable in the grantor’s estate due to the right of the
grantor’s creditors to attach the trust assets. See Rev.
Rul. 77-378. If the charitable lead trust is created
under Alaska law, however, the grantor may remain
eligible to receive distributions from the continuing
trust after the charitable term ends without causing the
property to be mcludable in his or herestate Estate 0

Cermanv._ U I]orﬁ Estate of Wellsv. Commission-
€, Supra, Estate otUnl v. Commissioner, supra.

Use of Alaska Trusts by Non-U.S. Persons

Alaska trusts may also be effective vehicles for
use by non-U.S. persons. Forexample, many individ-
uals who are neither U.S. citizens nor U.S. domicil-
iaries (“foreigners") have American relatives or
friends whom they wish to benefit. Except for U.S.
real estate and tangible personal property, a foreigner
may make lifetime gifts to or in trust for Americans
without the imposition of U.S. gift tax. Similarly, a
foreigner may make transfers atdeath to orin trust for
Americans without the imposition of U.S. estate tax,
except to the extent the transfer consists of U.S. real
estate or tangibles, stock in U.S. corporations, and cer-
tain indebtedness of U.S. obligors. In addition to
avoiding U.S. gift and estate tax, these transfers may
be made free of generation-skipping transfer tax.
Treas. Reg. §26.2663-2(b). A foreignercan thus trans-
fer to or place in trust for Americans unlimited
amounts of non-U.S. assets which will never be sub-
ject to U.S. wealth transfer tax. Such an opportunity
suggests consideration of the creation of a veiy long-
term or perpetual trust by a foreigner for American rel-
atives or friends whom the foreigner wishes to benefit.

Six American states allow trusts to last perpetual-
ly: Alaska. Delaware. l1daho, South Dakota, and Wis-
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consin. Alaska may be the most preferable of all for
several reasons. Fust, if the foreigner wishes, he or
she could remain a beneficiary of an Alaska trust to
whom the trustee could make distributions without
causing the trust to be includible in his or herestate for
federal estate tax purposes. This could be very impor-
tant due to the major distinction in the taxation of for-
eigners for gift tax puiposes on the one hand, and
estate tax puiposes on the other. Lifetime gifts by for-
eigners of U.S. securities are not subject to U.S. gift
tax but those same securities, as a general rule, are
subject to U.S. estate tax if includible in the foreign-
er’s estate at death. Hence, a foreigner could transfer
U.S. stock to an Alaska Trust free of U.S. tax, remain
an eligible beneficiary for life and yet avoid U.S.
estate tax on the trust assets at death. Also, only Alas-
ka has a statutory rule of what makes a trust be treated
as sited there: (i) there must be an Alaska trustee

,whose duties consist at least of maintaining a set of

trust records and of preparing or arranging for the
preparation of any trust tax returns, (ii) part of the trust
assets must be maintained in Alaska, such as by main-
tenance of a bank or brokerage account there, and (iii)
some part of the administration must occur in Alaska,
such as holding some trustee meetings there or effect-
ing some “trades"” there.

In fact, evenifa foreigner does not wish to benefit
Americans but simply wants to create a trust for his or
her own benefit that is protected from claims of his or
her creditors, an Alaska trust may be preferable to one
created in an “offshore” jurisdiction even if thatjuris-
diction provides for the trust assets to be protected
from claims of the grantor’s creditors. For several rea-
sons, many foreigners acquire or maintain assets in the
United States. Holding those assets through an Alaska
trust may well provide an additional level of protec-

tion for them.

Alaska Limited Partnerships and Limited
Liability Companies

Limited partnerships and limited liability compa-
nies have become a mainstay in business and personal
planning. The adoption by the Treasury Department of
the so-called “check the box" regulations effective Janu-
ary 1, 1997, vastly simplified the formation and admin-
istration of such entities. See Treas. Reg. §301.7701-1,
2, 3. Prior to the adoption of those regulations, four
complex factors (known as “corporate characteristics
factors") had to be analyzed to determine whether an
entity other than a corporation would be taxed as a cor-
poration or as a partnership. It is generally preferable
for an entity to be taxed as a partnership rather than a
corporation because profits are taxed once, losses are
passed through to the owners of the entity, and adjust-
ments to basis are usually more favorable. See, e.g.,



IRC § 754. Moreover, entities treated as partnerships for
income tax purposes can be much more flexible in for-
mation, operation and ownership than so-called S cotpo-
rations. Subject to certain exceptions (such as for
domestic (U.S.) corporations), an entity may elect on its
first tax return filed after 1997 to be treated as a partner-
ship (or, alternatively, as a corporation) for federal
income tax purposes.

Entities treated as partnerships, in certain circum-
stances, can be used to enhance the protection of assets
from claims of creditors. First, “buy-out" provisions
contained in a partnership agreement (or other docu-
ment) sometimes provide other owners or the entity
itself the right to buy partnership interests (or compara-
ble interests in a LLC) from a partner who becomes
bankrupt. Although these “triggered by bankruptcy"”
provisions sometimes are not enforceable, they may be
enforceable in certain other cases. In any event, their
mere.existence may chill a creditor from attempting to
attach a partnership interest. Second, as a general mat-
ter, any creditor who does succeed to the economic
interest of the bankrupt partner but does not become a
partner (because, for example, state law or the partner-
ship agreement so provides) nonetheless may be taxed
apparently on a pro rata portion of the income, even if
no distributions are made. See Rev.Rul. 77-137,1977-
1C.B. 178. This may make the attached interest in the
partnership a liability in the hands of the creditor
(because it may generate an income tax liability with-
out a concomitant distribution of cash or other assets,)
which may cause the creditor to agree to disgorge the
asset ata lowerprice or possibly to abandon it. Under
the law of virtually all jurisdictions, however, a court
having jurisdiction over the partnership may order its
liquidation for any “equitable" reason. See, €0, 8A
N.Y. Cons. Law §121-802. In addition, under those
state laws that otherwise permit a partner to demand to
be bought out upon six month’s notice (which is the
default rule contained in the Revised Uniform Limited
Partnership Act), a creditor might convince a court that
a creditor should be able to exercise that power to be
liquidated out.

Under the new Alaska law, a court will be able to
order the dissolution of a partnership or limited liabil-
ity company only if it determines that it is impossible
for the enterprise to continue to operate. Therefore,
the court will be unable to order a liquidation merely
for an "equitable" reason. In addition, unlike the
default rules under most state laws, an Alaska limited
partnership or limited liability company does not go
out of existence upon the death of a general partner of
a limited partnership orof a memberofan LLC.

Limited partnerships and LLCs are widely used
for estate planning. They can accomplish many goals,
including providing a family unit with an opportunity

. shiporLLC. Cf,

to shift income more efficiently, share in lower broke
age and investment advisoiy fees, and centralize ai
harmonize the management of assets and investme:
decisions. Use of these entities changes the nature <
what is owned. In other words, family members n
longerown an interest in the assets owned by the par
nership or LLC, but rather own interests in the partner
ship or LLC. Because the nature of the family’s intei
est changes, so does it value. Often, the value i
reduced. Lower value may mean lower gift, estate, 0
generation-skipping transfer tax when an interest i>
transferred. It can also mean a smaller “step-up" ir
income tax basis at death. See IRC §1014.

The Internal Revenue Service has shown a strong
and growing inclination to disregard the existence of
the partnership (or LLC) when disregarding its exis-
tence would result in a larger value for estate, gift, or
generation-skipping transfer tax puiposes, and thus,
higher taxes. The Sendee’s attack, to date, has
revolved around four primary arguments. See, gener-
ally, Aucutt, “More on Deathbed FLPs," 9 Probate
Practice Report 1 (August 1997), for a discussion of

some of these arguments.
First, the IRS has contended that the taxpayer may

be making a gift upon formation of the entity to other
equity owners (e.g., partners) if the taxpayer receives
back an interest worth less than what he or she con-
tributed. The argument may not be sound. For exam-
ple, upon termination any such "gift” to the other part-
ners may be offset by a “gift" back from the others. If
s0, any transfer upon formation must be for full consid-
eration and cannot be a gift. At leastin some cases, the
courts have notcompletely dismissed the argument that
a gift can be made upon formation, thus this argument
should not be disregarded in forming a limited partner-
fate of Trenchardv. Commissioner,
T.C. Memo 1995-232. See, also, Horn, “Limited Part-
nerships: Some Thoughts and Theories about Key
Issues.” 23 ACTECNOteS 37 (summer 1997).

Second, the IRS has contended that the existence
of the partnership should not be respected in those
cases where the partnership was formed only for tax
reduction reasons, at least if its existence has no other
substantial economic impact. It appears more likely
that there will have been a smaller non-tax impact if a
transfer of partnership units occurs immediately after
the formation of the entity. See, €0, National Office
Technical Advice Memorandum (NOTAM) 9719006
(formation of partnership by individual who was ter-
minally ill and died two days after partnership was
formed). See. also, NOTAM 9723009 (formation 54
days before death), and NOTAM 9725002 (formation
two months before death).

Third, the Internal Revenue Service also has
recently contended that the existence of the partner-
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ship should be ignored because it constitutes a restric-
tion on the use of the assets of the partnership. See,
€0, NOTAM 9719006. IRC 82703 provides that, in
certain circumstances, an option, agreement, or other
right to acquire or use property at a price less than fair
market value or any restriction on the right to sell or
use the property is ignored for estate, gift, and genera-
tion-skipping transfer tax valuation purposes unless it
is established by the taxpayer that the option, etc., is
comparable to similar ones found in arms’ length
transactions. o

Fourth, the IRS has attempted to attack partnership
discounts under IRC §2704(b), on the basis that the
partnership agreement (or LLC operating agreement)
imposes one or more applicable restrictions. See, e.g.,
NOTAM 9724703 (provision of partnership agreement
that eliminates the right under Massachusetts law of a
limited partner to withdraw on six months’ notice is
disregarded). A restriction is disregarded for valuation
purposes under Code Sec. 2704(b) only if the restric-
tion will expire or if the family acting together without
non-family members can remove it It is understood
that the Internal Revenue Service may contend that any
applicable restriction in a partnership that contains a
fixed term (such as terminating in the year 2039)
means that the applicable restriction will expire by the
terms of the partnership when the term of the partner-
ship ends, and, therefore, any such restriction should be
disregarded for valuation purposes. The Internal Rev-
enue Service may also contend that the family can
remove any applicable restriction (which under Treas.
Reg. §25.2704-2(b) is to be determined under default
state law, and notas limited by the terms of the partner-
ship agreement) even in a circumstance where a non-
family member (such as a niece or nephew) is also a
partner. Under the partnership laws of many states,
certain actions may not require unanimous consent of
all the partners (unless the partnership agreement
expressly so provides).

Alaska law was amended noronly to permit sim-
pler formation of limited partnerships and LLCs pur-
suant to the check-the-box regulations and to use them
more effectively for asset protection and other non-tax
reasons, but also to assist a taxpayer in resisting such
IRS attacks on valuation of interests in partnerships
and LLCs. First, Alaska law is now clear that a single
member (one owner) LLC may be formed. Forming a
limited partnership with only one real owner of equity
(€0, the same person owns all limited partnership
interests and all of the stock of a corporation which
owns a relatively, small general partnership interest) or
a single member LLC should avoid any argument by
the Internal Revenue Service (hat a gift is made upon
formation from one owner to another. (If a husband
and wife, both of whom are United States residents, are
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the only partners or members, there also is no taxable
gift because any gift from one to the other should qual-
ify for the gift tax marital deduction under IRC §2523,
barring some provision that would make it a so-called
“terminable interest.”) The Internal Revenue Service
has essentially conceded that a subsequent gift of an
interest even in a wholly owned enterprise is to be val-
ued by looking at the interest transferred in isolation.
Rev. Rul. 93-12, 1993-1 C.B. 202. Hence, the “deple-
tion of the value of the estate” argument, which is
essentially what the gift upon formation contention is,
should not arise if the entity is formed by a single
owner who thereafter makes gifts to others of interests
in the entity.

One of the most effective ways to avoid die IRS
contention that the partnership was formed only for
tax reduction reasons and without any other substan-
tial economic or other impact is to operate the partner-
ship or LLC for substantial period of time prior to
malting gifts or sales of the units (and forming it as
long before death as practicable if the interests in it
will be held until then). As mentioned above, limited
partnerships and limited liability companies often pro-
vide significant non.-lax-benefits, such as providing for
asset protection and lower brokerage or investment
advisory fees through the aggregation of wealth. By
making gifts of relatively small interests in the enter-
prise, the others who receive these transfers can partic-
ipate in such non-tax benefits attributable to the struc-
ture of the enterprise.

The IRS argument that the existence of the part-
nership should be ignored under IRC §2703 appears
flawed. It is based on the Code section, regulations
promulgated thereunder, and its legislative history,
which indicate that the section applies only with
respect to the property which is the subject of the gift
or transfer at death. In the case of gifts or transfers at
death of partnership interests, it is those interests (not
the underlying partnerships assets) that must be
restricted for the section to apply. As mentioned, the
section does not apply where the taxpayer establishes
that unrelated third parties have entered into similar
arrangements. Presumably hundreds of such entities
will be created under Alaska law, a majority of which
probably will be created by unrelated third parties. In
many cases, these agreements will contain no provi-
sions other than those provided under default state law.
This may help establish that any family partnership
agreement or limited liability company, at least to the
extent that the governing agreement does not provide
additional restrictions, is the same as that entered into
by unrelated third parties.

The new Alaska law should go far in combatting
the IRS arguments under §2704(h). First, as a matter
of default state law, Alaska limited partnerships and



limited liability companies last indefinitely (just as
corporations do). In addition, as a matter of default
Alaska law, the terms of a partnership agreement (or
governing documents of a limited liability company)
can only be changed with the unanimous of all part-
ners (or members of an LLC). Hence, if there is any
partner who is nota family member (such as a niece or
nephew), the family will not be able to remove the
restriction and, accordingly, it should not constitute an
applicable restriction the existence of which may be
disregarded under IRC §2704(b).

Alaska has also eliminated any right of a limited
partneror LLC member to demand to be boughtout on '
six months’ notice. In fact, under default state law, a

partner or member is entitled to distributions only ase

provided in the governing documents. Moreover,
unlike the default rules under the law of virtually all
the other states, neither a limited partnership nora lim-
ited liability company is dissolved under Alaska law
upon the death of any general partner or member.
Rather, a limited liability company continues for ; .
long as there -is one member. A limited partnership
continues in existence as long as there is another gen-
eral partner, or if there is none, it dissolves only if a
majority-in-interest of the remaining partners fail to
electa new general partner within 90 days.

New Delaware Asset Protection TVust Legislation
Effective July 1,1997, Delaware enacted a new law
similar to and intended to produce the same estate plan-
ning and asset protection benefits that the Alaska Trust
Actprovides. The official synopsis ofthe new Delaware
law states that the purpose of the Act is to facilitate the
establishment of trusts in Delaware and is intended to be
like the Alaska Trust Act. In fact, much of the language
in the Delaware law is identical to the Alaska law .4
Unfortunately, it appears that the Delaware law
will provide less asset protection than the Alaska law
will. Perhaps of much greater significance, it may not
be possible for a gift to a self-settled trust formed
under Delaware law, as enacted, to be complete for

Notes

1 The extent of asset protection is discussed in more detail in
Hompcesch, Rothschild and Blattmachr. "Does the New Alaska
Trusts Act Provide an Alternative to the Foreign Trust?” The Jour-
nal ofAsset Protection. 9guly-Au ust. 1997).

. Forexample. Rev. Rul: 77-378 states, In part: _

Thert would be no doubt of his nonliability for gift

tax upon the value of the income if he had reserved to

himself the absolute right to the income for his life. But

he made no such reservation. He transferred the entire

property. Whether he would enjoy any of its income

depended entirely on the trustee, who, in his uncon-
trolled discretion, could deprive him of it completely. It

\

federal tax purposes. See Dela. Stat. Ann. §357
Subsection §3573(a) appears to provide that the tn
is permanently available to discharge the grantoi
obligation to pay alimony, child support, and proper
setdei.ient awards even if the obligation arises after tl
transfer to the trust occurs. As indicated above,
transfer is incomplete for Federal estate and gift &
purposes to the extent the grantor can relegate th
grantor’s creditors to the trust. Here, because th
potential use of trust assets is limited and probabl
ascertainable, it seems the transfer might be only part
ly incomplete (i.e., to the extent potential use of trus
assets for child support, etc. is ascertainable). Se>
Treas. Reg. §20.2036-1(a)(ii).

Probably most troublesome is §3573(b), unde:
which the grantor can certify in writing to any credito:
(including apparently someone who becomes a credi-

.tor after the trust has been created) that the trust assets

are available to satisfy the creditor’s claim. That certi-
fication seems to make the trust assets available to that
veditor. This virtually assures that the gift to the trust
is incomplete, because the grantor can relegate his or
her future creditors to the trust assets. This power of
relegation is sufficient to render the gift incomplete.
Rev. Rul. 77-378, SUpra.

Third, under 83573(c) the trust assets are perma-
nently available to claimants who have suffered per-
sonal injury, death, or property damage that occurs
prior to the transfer to the trust. It appears quite cer-
tain that these claimants continue forall time to have
access to the property in the Delaware trust to satisfy
their claims, even if the transfer to the trust was not a
fraudulent conveyance. It seems that transfers to the
Delaware trust are incomplete to the extent of any such
pre-transfer claims, under Dela. Stat. Ann. §3573(c).

Nonetheless, supporters of the new Delaware trust
act are likely to seek to have these potential problems
with the legislation cured early in that state’s 1998 leg-
islative session. With certain changes, Delaware law
will provide the same estate planning benefits current-
ly available under Alaska law.

was only by virtue of tire trustee’s direction, which on
this record must be regarded as entirely voluntary, that
the donor received any of the income: and this direction
might be terminated whenever the trustee deemed it
ﬁroper that the wife should receive the income. Sucha

ope of passive expectanc¥ is not a right. 1t is not
enough to lessen the value otthe property transferred....
"Whether the grantor enjoy any of the tnist's assets is
dependent entlrelh/ on the unconitrolled discretion of the
trustee. Such a hope or passive expectancy does not
lessen the value of the property transferred... Rev.
Rul. 62-13 is hereby clarified to remove any implication
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un entirely voluntury power held by a trustee to dis-

te all of the trust’s Ussets to the grantor is sufficient
ndcr u é]lf[ incomplete either in whole or in part
phusis added). _ o
ection 2036(a)(L) requires that the decedent retain either
ion or enjoyment’ or ’the right to the income.” If he has
right to income, the “income’ phrase would not support
n under Section 2036. Perhaps it may be said he has
’eryoyment.’ However, if some meaning is to be accord-
ord "retained * some showing of an arrangement, more
fact that income was paid to the decedent, should be
...._Since such transfers arc treated as complete when
r gift tax purposes there is even less reason for the impo-
estate tax liability under Section 2036.” _
tephens et al., Federal Estate and Gift Taxation,
¢] (footnote numbers and footnotes, other than a portion

xt from n. 42, omitted). _ _ _
cither a private letter ruling nor a national office techni-
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cal advice memorandum may be cited or used as precedent. IRC
§ 6110(])§3). _However, they often are indicative of the Internal
Revenue Service's position. o
1 There are four exceptions (0: limitations) to the new Alaska
spendthrift rule: (i) to the extent the transfer is a fraudulent con-
Veyance, (|_|? to the extent that the grantor is in default by 30.or more
days in child support, (||P to the extent that the grantor retains the
right to distributions, or (1v) to the extent that the grantor retains a
power to revoke. A power to revoke does not include a power to veto
distributions to others or to exercise a testamentary special power of
appointment. These two powers Qe to Veto or exercise a testamen-
tary SBe_CIal power) can be used to prevent the transfer to the trust
from Deing a completed gift, but the retention of either power will
cause inclusion in the grantor’s estate for federal estate tax puiposes.
* Sec, generally, Hompesch, “Alaska v. Delaware: Compari-
son of Recent Trust Legislation,” to be published in Probate &
Property %JanJFcb. 19 86._ Mr. Hompesch was the principal
drafter of tne Alaska LLC/Limited Partnership Amendment Act.
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Jerold .

Horn
President’s
Message

1V ly first President's Message, appear-
ing_in the Summer, 1997, issue of
A&TEC Notes, signalled my long-held
belief that the most important issue that
confronts trusts and estates lawyers,
and the most significant issue that I can
address and can induce the College to
address, is an economic and profes-
sional malaise that befalls the legal spe-
cialty in which we practice. _L devote
this President’s Message to revisiting
die theme.

As | view the essentials and state
them directly, the issue is nothing less
than whether our work is sufficiently
valuable to generate the fees that will
enable us to continue to perform our
work in the manner in which we are
prepared and inclined and in which our
professional standards require. The
economic and professional standards
that | see at the margins of the market
are not cause for encouragement.

The recent and vast increase in the
number of lawyers arguably is having

the greatest impact upon those types of
continued on pagy@ f8§)
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65
ESTATE PLANNING

Alaska Consensual Community
Property LawAnd Property Trust

THE STATE OF ALASKA has adopted a new community
property law by which a married couple may elect to

I n most community

property  states,

many forms of prop-
erty acquired by a mar-
ried couple are auto-
matically held as com-
munity property, unless
the couple enter into a
binding agreement to
treat their assets as sep-
arate property. The Alaska Com-
munity Property Act (the Act) gives
Alaska residents the option of con-
ducting their marital finances with-
in a community system, making it
the first wholly consensual com-
munity property statute in nearly
60 years.1 Of even greater impor-
tance to estate planners in other
states, however, the Act allows
both residents and non-residents to
establish Alaska Community Prop-
erty Trusts, by which specific assets
can be held as community proper-
ty under Alaska law.

Alaska Community
Property
The Act, which became law on
May 22, 1998, allows a husband
and wife who are both domiciled
in Alaska to enter into an agree-
ment that converts any or all of
their property into community
property.2 The Act draws many of
its key provisions from the
Uniform Marital Property
Act, which has previously
been adopted only in Wis-
consin.3 The key elements
of the Alaska community
property rules for residents
are that:

treat all of their assets or specific as-
sets as community property. This ar-

ticle discusses the estate planning
uses and implications of converting

one’s separate property to communi-

ty property, and how non-Alaskans

may use an Alaska Community Prop-
erty Trust to obtain the tax and non-

tax benefits of community property

non-transferring spouse
consents, except for
gifts that do not exceed
$1,000 in any calendar
year or larger gifts
which are reasonable,
in light of the economic
position of both spous-

status for select assets.

1. The couple may select which
assets are to be community prop-
erty and which are to be held in
some other form of separate or
joint ownership;4

2. Community property may be
owned with rights of survivor-
ship;5

3. Each spouse owns and may
control a one-half interest in the
community property,6 but the
spouses may choose to grant man-
agement authority to one of
them;7

4. Each spouse is required to
act in good faith toward the other
with respect to their community
property.8

5. A spouse may “reclaim" com-
munity property given to a third
party by one of them unless the

ByJonathan G.Blattmachr
Milbank, Tweed, Hadley & McCloy
New York, NY
andHoward M. Zaritsky
Attorney
Rapidan, VA

es:9

6. An Alaska court may equi-
tably divide community property
along with marital property in the
event of divorce, except to the ex-
tent, if any, the spouses have pro-
vided otherwise in a community
property agreement or trust;10

7. Community property is not
subject to a claim by a surviving
spouse to any minimum or elective
share when the first spouse dies;11

8. An Alaska Community Prop-
erty Agreement may be set aside if
it is found that it was uncon-
scionable when made, was not
voluntarily executed, or that he or
she was not given and did not
have fair and reasonable disclo-
sure of the property and financial
obligations of the other spouse
and did not voluntarily waive such
disclosure.12

The Alaska
Community Property
Trust

Both resident and nonres-
ident married couples may
classify property as commu-
nity property by transferring
it to a community property
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trust and by providing in the trust
agreement that the property is
community property.13 The Act
requires for a valid Alaska Com-
munity Property Trust that:

1. One or both spouses transfer
property to a trust;

2. The taist expressly declares
that some or all the property
transferred is community property
under Chapter 75 of Title 34 of the
Laws of the State of Alaska;

3. At least one trustee of the
trust is a "qualified person” whose
powers include or are limited to a.
maintaining records of the trust
and b. preparing or arranging for
the preparation of any income tax
returns that must be filed by the
trust. A “qualified person™ is an in-
dividual Alaska domiciliary, Alaska
trust company or Alaska bank as
described in AS 34.75.100(a)
(Michie 1998). The powers to
maintain trust records and prepare
or arrange for the preparation of
trust income tax returns may be

Trusts & Estates/ Irustsandestoles.com/ NOVEMBER 1998

given either to the Alaska trustee
alone or to the Alaska trustee and
one or more other trustees;

4. The Trust must contain the
following language (in capital let-
ters) at the beginning of the trust
agreement:

THE CONSEQUENCES OF THIS
TRUST MAY BE VERY EXTENSIVE,
INCLUDING, BUT NOT LIMITED
TO, YOUR RIGHTS WITH RESPECT
TO CREDITORS AND OTHER
THIRD PARTIES, AND YOUR
RIGHTS WITH YOUR SPOUSE
BOTH DURING THE COURSE OF
YOUR MARRIAGE AND AT THE
TIME OF A DIVORCE. ACCORD-
INGLY, THIS AGREEMENT
SHOULD ONLY BE SIGNED AFTER
CAREFUL CONSIDERATION. IF
YOU HAVE ANY QUESTIONS
ABOUT THIS AGREEMENT, YOU
SHOULD SEEK COMPETENT AD-
VICE.14

5. Both spouses must sign the
trust, even if only one transfers
property to the trust;

WE FIND HEIRS

|t

BETTER BECAUSE...
Reasonable Fees, Non-Percentage Based
rV| Results Guaranteed, or No Charge
[3 Court Authorized Search, Recommended
E | Professional Reports, with Full Documentation
E | Fully Insured, for your protection
[E] No-Obligation Fee Quotation
We prove Heirship and locate Missing Heirs, Beneficiaries,
Legatees, Property Owners, Stockholders and Estranged

Family Members.
obligation, please call

For more information, without cost or

1-800-663-2255 (yirs

Fax: 1-800-663-3299

Internet: http-Jiwww.heirsearch.com
Email: Igs@helrsearch.com

o NTERNNIONN,  erar
g SMROW ca
Egetigr! 1857

6. The trustees must maintain
records that identify which prop-
erty held by the trust is communi-
ty property and which property
held by the trust is not community

property.

An Alaska Community Property
Trust that meets these require-
ments will allow the conversion of
the trust assets from separate or
joint property into community
property. Furthermore, it allows
the spouses to enter into enforce-
able agreements regarding:

1. Their rights and obligations
in the property transferred to the
trust;

2. The management and control
of the property transferred to the
trust;

3. The disposition of the prop-
erty transferred to the trust in the
event of the dissolution of the
marriage or of the trust, death of
either or both spouses or the oc-
currence or nonoccurrence of an-
other event;

4. The choice of law governing

the interpretation of the trust; and
I

5. Any other matter that affects
the property transferred to the
trust and does not violate public
policy or a statute imposing a
criminal penalty.

An Alaska Community Property
Trust may not he amended or re-
voked unless the agreement itself
provides for revocation on a par-
ticular date or on the occurrence
of a particular event or unless the
agreement is amended or revoked
by a later community property
trust. To amend or revoke the
trust, the later community proper-
ty trust is not required to declare
any property held by the trustee
as community property. This
means that the spouses may
amend the trust to transmute
property back from community
property to separate property.
Both an Alaska Community Prop-
erty Trust and a later (amending)
Community Property Trust are en-
forceable without consideration,
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although no such agreement is en-
forceable if unconscionable when
made or the spouse against whom
enforcement is sought was not
given a fair and reasonable disclo-
sure of the property and financial
obligations of the other spouse,
did not voluntarily sign a written
consent expressly waiving the
right to disclosure of the property
and financial obligations of the
other spouse beyond any disclo-
sure made and did not have no-
tice of the property or financial
obligations of the other spouse.

Efficacy OfAlaska
Community Property
Trusts

An Alaska Communitv Property
Trust for nonresidents of the State
of Alaska should be valid for tax
purposes if the trust can create en-
forceable property rights with re-
spect to property contributed by
persons who are not resident or
domiciled within the State of Alas-
ka. The law on point supports the
use of a trust in one state to cre-
ate beneficial and property rights
for nonresident beneficiaries, but
even in jurisdictions in which the
law may be less supportive, good
planning can help assure the de-
sired result.

The rules by which the state
that should assume jurisdiction
over various aspects of trust ad-
ministration, construction and the
rights of beneficiaries, depend
upon whether the trust corpus is
real or personal property. Gener-
ally, the intent of the settlor deter-
mines the jurisdiction for a trust
holding personal property, whi!"
the sites of the real property are
determinative with respect to a
trust on real property.

Issues of the administration of a
trust holding personal property
(whether tangible or intangible)
are determined under the jurisdic-
tion in which the trust is otherwise
administered, which itself is deter-
mined on the basis of the intent of
die setdor, as disclosed in the gov-
erning instrument. Absent an ex-
press declaradon in the instrument
as to the place of administration,
the settlor’s intent is usually as-
sumed to be that the trustee shall
administer the trust at the trustee's

principal place of business or
domicile. A settlor who names
two or more trustees who are
domiciled in different states may
manifest an intention that the trust
should be administered at the
domicile or place of business of
one of them. Therefore, if the sett-
lor names one or more trustees
situated in Alaska, as is required
of an Alaska Community Property
Trust, it may be assumed that the
trust should be administered in
Alaska and that it should be su-
pervised by the courts of that
state.

The requirements for an Alaska
Community Property Trust include
the designation of at least one
Alaska trustee and refer repeatedly
to the construction of the rights of
the parties in the property under
Alaska law. Under the general
rule, therefore, Alaska courts
should have jurisdiction over mat-
ters involving the administration
of an Alaska Community Property
Trust even though they might lack
jurisdiction over some or all of the
beneficiaries.15

6/

Questions relating to the con-
struction of an inter vivos trust
holding personal property and the
rights of the various beneficiaries
will be based on the law of the
state designated in the instrument,
or in the absence of such a desig-
nation, the law of the place of ad-
ministration, if the issue relates to
trust administration, or otherwise
the jurisdiction that the settlor
would probably have desired to
apply.16 A state need have no
connection with die trust in order
to use its law in construing the
trust instrument, if the settlor has
selected that particular state's
law.17

A similar rule applies in deter-
mining the overall validity of a
trust of personal property. The.va-
lidity of the trust is determined
under the law of the state desig-
nated by the settlor, as long as
that state has a substantial relation
to the trust and that the applica-
tion of its law does not violate a
strong public policy of the state
with which the trust has its most
significant relationship.18 A state
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has a substantial relation to a trust
if the settlor designates that the
trust is to be administered there, if
any trustee has its principal place
of business or domicile in that
state when the trust is created, if
the trust is administered in that
state or if it is the domicile of the
beneficiaries.

As to trusts of interests in land,
however, the law of the situs of
the land becomes more important.
The administration and validity of
a trust in land is determined ac-
cording to the law of the state in
which the land is situated, even if
the trustees are situated else-
where.19 A court of a state other
than that in which the property is
situated may still exercise jurisdic-
tion over the administration of the
tmst, if this does not unduly inter-
fere with the control by the courts
of the situs.20

Issues of construction of the
trust instrument, however, have
not always teen construed ac-
cording to the situs. Some courts
apply the law of the situs,21 but a
few others have applied the law
designated by the settlor in con-
struing a trust on real estate.22 The

law of the situs almost certainly .

controls issues of construction
only in the absence of a designa-
tion in the instrument of the gov-
erning law.

Therefore, it appears very likely
that an Alaska Community Prop-
erty Trust holding pen: :>nal prop-
erty will be respected in matters
of administration, construction
and trust validity, as long as it
meets the basic rules set forth by
Alaska law. On the other hand, it
is quite possible that a court
would view an Alaska Community
Property Trust as not creating
community property interests in
real estate, the title to which is
held by the trust but the location
of which is in another state that
has no community property rules,
or that has significantly different
rules from those adopted in Alas-
ka. A practitioner who wishes to
create an Alaska Community
Property Truf to hold out-of-state
real estate should, therefore,
arrange for the transfer of the real
estate to an Alaska corporation or
partnership or limited liability
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he administration
Tand validity of a
trust in land is
determined according
to the law of the state in
which the land is
situated, even if the
trustees are situated

elsewhere.

company if that is otherwise com-
patible with the client’s wishes,
since stock, partnership interests
and LLC interests are themselves
personal property, even if the un-
derlying assets are real property.
The stock or partnership or LLC
interests may then be transferred
to an Alaska Community Property
Trust, the terms of which would
be governed more clearly by Alas-
ka law.

Gift Tax Consequences Of
Creating An Alaska
Community Property
Trust

Although an Alaska Community
Property Trust could be irrevoca-
ble, the grantor' or grantors
should ensure that neither spouse
will be deemed to make a com-
pleted gift for Federal gift tax pur-
poses to any third party upon the
transfer of property to the trust or
thereafter unless that is what he,
she or they wish. Because both
spouses must sign the trust, even
if only one of them transfers as-
sets to it, one spouse cannot cre-
ate the trust, make the assets
community property and unilater-
ally control what the disposition
of those assets will be. If the oth-
er spouse does not agree to the
proposed disposition, he of she
presumably will not sign the trust.

The gift tax marital deduction
would appear to be a simple pro-
tection against adverse gift tax
consequences on the creation of
an Alaska Community Property
Trust, but the law does not clear-
ly establish that granting one’s

spouse the immediate, unilateral
and continuing right until death
to withdraw one-half of any prop-
erty transferred to and which be-
comes a community property as-
set should qualify such one-half
interest for the gift marital deduc-
tion. In other words, the fact that
the donee-spouse’s interest in the
community property under the
Alaska Community Property Trust
will terminate at his or her death
(if the right to withdraw that in-
terest from the trust is not exer-
cised) may mean it is a ter-
minable interest.23

With reasonable planning and
drafting, a transfer to an Alaska
Community Property Trust should
be capable of qualifying for the-
marital deduction.24 One way is
to create an interest which consti-
tutes an "estate trust,” that termi-
nates in favor of the donee-
spouse’s own probate estate,
making it thereby disposable by
that spouse’s Will.25 Alternatively,
the transfer may be made to qual-
ify by falling under the life estate
general power of appointment
exception.26 The donee-spouse
must be entitled to all of the in-
come for life payable at least an-
nually and be granted a lifetime
and/or testamentary general pow-
er of appointment exercisable by
the donee-spouse alone and in all
events in favor of that spouse
and/or his or her estate. These
are known as general powers of
appointment marital deduction
trusts,

Although the statute relating to
such general power of appoint-
ment marital deduction trusts
states that the income must be
payable to the spouse at least an-
nually, the regulations promulgat-
ed under the gift tax regulations
relating to such trusts clarify that
the income does not, in fact, have
to be paid to the donee-spouse
but merely be subject to with-
draw by that spouse.27

The interest created for the
donee-spouse in the Alaska Com-
munity Property Trust could be
made to qualify alternatively for
QTIP treatment under Code Sec.
2523(0 by structuring the donee-
spouse’s interest that way and by
election on a timely filed United
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States Gift Tax Return. However,
it nonetheless seems appropriate
to grant the donee-spouse the im-
mediate, unilateral and continuing
right to withdraw his or her half
of the assets transferred to the
Alaska Community Property. The
nature of community property is
that each spouse owns and may
control his or her one-half of the
assets. Of course, the trust could
provide that either or both spous-
es could relinquish his or her uni-
lateral right to withdraw although,
presumably, care should be taken
to ensure that any such relin-
quishment is not a taxable gift,
unless that result is intended.28

Income Tax Treatment Of
Alaska Community
Property Trusts

If one spouse transfers property
to the Alaska Community Trust,
the trust presumably will be treat-
ed as a grantor trust in its entirety
with respect to that spouse so that
all the trust property, whether all
or only part of it becomes com-
munity property under Alaska law,

.is"treated as owned for income tax

purposes by the grantor-spouse as
long as the income and corpus
may be distributed, without the
consent of an adverse party, to or
for the benefit of either or both
spouses.29 Even if the other
spouse has the unilateral right to
withdraw his or her half of the
community property from the
trust, powers held by the grantor’s
spouse are attributed under Code
Sec. 672(e) to the grantor. As a re-
sult, the grantor-spouse will be
treated as though he or she held
that power to withdraw, presum-
ably negating any possible appli-
cation of Code Sec. 678, under
which a beneficiary, who is not
the trust’s grantor but has a unilat-
eral right to withdraw trust prop-
erty, is treated as the owner of
that property for income tax pur-
poses. Moreover, the Internal Rev-
enue Service has consistendy held
diat the provisions of die gran"r
trust rules (Code Secs. 671-f" J)
which cause the actual grant to
be treated as the owner of the
trust assets supercede Code Sec.
678.30

When the grantor spouse dies,

hen the grantor
Wspouse dies,
the trust property will
no longer be treated as
owned by that spouse

for income tax

purposes.

the trust property will no longer
be treated as owned by that
spouse for income tax purposes.
To the extent that the surviving
spouse has a unilateral power to
withdraw such property from the
trust that spouse will be treated
as the owner under Code Sec.
678. Often, a joint revocable com-
munity property trust (that is, one
created by both spouses with
their community property, as well
as, perhaps, separate property)
provides, when the first spouse
dies, that the survivor’s half of

69

the assets which had been com-
munity property as well as the
survivor's sepr.rate property, if
any, remains subject to that
spouse’s power of withdrawal. If
that pattern is followed in an
Alaska Community Property
Trust, the surviving spouse will
be considered the owner of such
property for income tax purposes
under the grantor trust rules.
However, to the extent the sur-
viving spouse's power unilaterally
to withdraw one-half of the com-
munity property contributed by
the other spouse expires at or be-
fore the death of the grantor
spouse, the surviving spouse will
not be treated as the owner of
such property under the grantor
trust rales.31

To the extent a spouse makes a
contribution to the Alaska Com-
munity Property Trust that spouse
presumably will continue to be
treated as the owner of the prop-
erty, as discussed above, for in-
come tax purposes under the
grantor trust rales even if the non-
contributing spouse has a unilater-
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al right to withdraw none, some
(e.g., half) or all of property so
contributed if the income from the
.property contributed or the prop-
erty itself may be distributed,
without the consent of an adverse
party, to either or both spouse.3
As a result, during the spouses’
joint lifetimes, each spouse will be
treated as owning for income tax
purposes the assets he or she con-
tributed. That probably will be the
case even if the spouses are treat-
ed as exchanging interests in as-
sets contributed. For example, the
wife contributes Asset X worth $2
million to the trust which became
community property (and, there-
fore. treated as owned under Alas-
ka law as one-half by the ».us-
band) and the husband con-
tributes Asset Y worth $1 million
which became community proper-
ty (and, therefore, treated as
-wned under Alaska law as one-
half by the wife). Even if the wife
is treated as exchanging a 25 per-
cent interest of Asset X for a 50
percent interest in Asset Y and the

bice-a-ee

HOME ASSOCIATION INC.
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husband is treated as exchanging
a 50 percent interest in" Asset,Y for
a 25 percent interest in Asset X,
the wife probably will be treated
as owning all of Asset X and the
husband probably will be treated
as owning all of AssetY for Feder-
al income tax purposes. The rea-

son is that for income tax purpos-

es (of which die grantor trust rules
are a part), that exchange normal-
ly would be treated as a gift radier
than as an exchange.33 Hence, the
spouse who contributed the prop-
erty presumably will be treated as
the sole grantor of that asset for
income tax purposes.

To the extent of the property
contributed by him or her, die sur-
viving spouse will condnue to be
treated as the property owner for
income tax purposes under the
grantor trust rules to the extent
the property or its income may be
distributed to that spouse, widiout
the consent of any adverse par-
ty,34 after (as well as before) the
other spouse dies. In addition, the
surviving spouse may become to
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be treated as the owner under
Code Sec. 678 of property con-
tributed by the first spouse to die
upon that spouse's death to the
extent the survivor has a unilateral
right to withdraw the property af-
ter the death of the first spouse to
die.

Basis Adjustment At Death

One major tax advantage of cre-
ating an Alaska Community Prop-
erty Trust is that it enables resi-
dents of non-community property
states to take advantage of Sec.
1014(b)(6), which states that,
upon the death of either spouse,
the basis of the entire community
property asset (and not just one-
half of the asset) becomes equal
to the value of the asset at the
death of that spouse (or, if applic-
able, on the alternate valuation
date determined under Code Sec.
2032). Sec. 1014(b)(6) does not
distinguish between property that
is held as community property un-
der automatic (opt out) state laws
or under elective (opt in) state
laws. Furthermore, significant au-
thority strongly suggests that com-
munity property under an opt in
law, such as that adopted in Alas-
ka, would be eligible for the basis
adjustment at death under Sec.
1014(b)(6) 35

However, it is appropriate to
note that Code Sec. 1014(h)(6)
only requires that the property is
community property under the
laws of any State (or possession or
foreign country). If a non-Alaska
married person or persons trans-
fers property to an Alaska Com-
munity Property Trust, tire proper-
ty will be community property un-
der the law of Alaska, Therefore,
it seems literally to fall under the
section.

Although it seems the asset
which is community property un-
der Alaska law is “community
property ... under the community
property laws of (a] State," it is
possible the courts will hold oth-
erwise.36 Accordingly, married
couples should elect into the Alas-
ka community property system
only if that form of ownership re-
flects their wishes regardless of
whether the basis of the surviving
spouse’s interest in the property
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will be determined on the death
of the first sgouse to die under
Code Sec. 1014(b)(6). - Moreover,
because the Alaska Community
Property law’s treatment under
that section is untested, it may be
preferable for the couple, if'it is
seeking a step-up in basis for all
of their wealth when the first
spouse dies, to place all of the as-
sets in_the_ name of the spouse
who will dig first. Unfortunatel)f
that is not always predictable well
before that death occurs. Under
Code Sec. 1014(e), no change in
basis occurs under Code Sec.
1_014(a2 for property which was
given fo the decedént within a
year of his or her death and is
reacquired, directly or indirectly,
by the donor P

Conclusions

Under the Alaska Communit
Property Act, both marrie
Alaskans and non-Alaskans may
elect for some or all of their assets
to be community property under
Alaska law. To the extent ‘the val-
ue of what one spouse converts to
community proPerty exceeds the
value of what the other so con-
verts, a gift will be made. That gift
should usually qualify for the gift
tax marital deduction unless the
donee spouse is not a U.S. citizen
and the gift, along with other gifts
to the spouse, exceeds $100,000
in a calendar year.38

Although converting assets to
communify property that may pro-
vide the strviving Spouse a Signif-
icant income tax benefit when' the
first spouse dies, die change in the
nature of assets may have other
far-reaching effects.39 Each
spouse, in fact, will have a 50 per-
cent ownership interest in the
community property. That means,
for example, that the community
assets will be subgect to a 50 foe[-
cent division in the event of di-
vorce (except to the extent the
court having jurisdiction over the
divorce may and does order a dif-
ferent division under applicable
equitable distribution or similar
laws) and each spouse will be
permitted to dispose of his or her
one-half of the assets when he or
she dies except to the extent
agreed otherwise. As with other

community property systems,
spouses hold other rights with re-
spect to their communiity property
which do not exist with"respect t0
other property they own. As a
consequence, it is likely that only
couples in long-term stable mar-
riages, and perhaps only those
who have descendants only of
their common union, will elect to
have their assets treated as com-
munity property under Alaska law.

Even if neither the Internal Rev-
enue Service nor the courts rule
that Alaska community property is
community property under Code
Sec. 1014(b)(6), it seems likely it
will be treated as a “50-50" tenan-
cy in common between the spous-
es or, If elected under the Alaska
Act to be “survivorship™ communi-
ty property as the Act permits,4°
as a_joint tenancy with rights of
survivorship betwgen the spouses.
If so, that probably means one-
half of the asset will be included
in the estate of the first spouse to

le.4l
Thus, the Alaska Community
Property Act and the Alaska Com-
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munity Property Trust offer a rare
opportunity for"clients whose mar-
riages are extremely sound, to
corivert those assets that they wish
into_community property, with
possibly significant income tax ad-
vantages u?on the first spouse’s
death. Furthermore, these new
laws present this opportunity with
remarkably few downside risks. &

End Notes

L. Inother community property states, mar-
ital property agreements freguently con-
vert some or all of the parties’ non-com-
munity property assets into community

roperty, filling the gaps left by state law.
owever, those agreements ditfer materi-
ally from the. Alaska Community Property
Agreements because the former add
some assets to an extant stack of commu-
nity property, while the latter starts from
a situation in which no assets are com-
munity property prior to the agreement.
On the non-Alaska form of agreement,
sec, ., Rasmussen, “Divorce Provisions
in Opt-in Marital Property Agareements,”
67 Wire. Lawyer 15 (Apr, 19 ?]
2 . Alaska Stat. 34.75,060(a) (Michle 1998).
3. The Uniform Marital Property Act was ap-
roved by the National Conference 0
ommissioners on Uniform State Laws in
1983, Itis adopted in Wisconsin at Wise.
Stat. Ann. Sec. 766.001-766.97.
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