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L e g i s l a t i o n  P a s s e d  

I n t o  L a w  1 9 9 7

HB 101 -  Effective April 2, 1997
• Perpetual Trusts
• Self-Settled Spendthrift Trusts 

HB 266 -  Effective July 1, 1997
• Limited Partnership & LLC improvements 

Statute



L e g i s l a t i o n  1 9 9 8

SB 354 -  Effective April 12, 1998
• General Modernization of Trust and Estate Laws 

HB 199 -  Effective May 23, 1998
• Alaska Community Property Trust 

HB 321 -  Effective May 23, 1998
• Alaska Uniform Prudent Investor Act 

HB 490 -  Effective June 26, 1998
• Life Insurance Premium Tax



HB 222 -  Effective March 8, 2000
• Improvements & Technical Changes to Limited

Partnerships LLC Statute
SB 166 -  Effective March 8, 2000

• Technical Changes to Alaska Community Property 
Trust

SB 162 -  Effective April 22, 2000
• Modification to Perpetual Trust Statute 

HB 275 -  Effective August 9, 2000
• “Safety Net” Estate Planning Legislation 

SB 163 -  Effective August 30, 2000
• Modification and Improvement to General Trust 

Statutes



Personal
Familiar with Alaska Statutes and Estate Planning 

Professionals
Estate Planning Professionals wanted Institutions 

that would Specialize in Trust and Investment 

Management Services 

No State Income Tax On Trusts & Estates



Has it Been Successful?

Yd®  Yd® Yd®



P o s i t i v e  D e v e l o p m e n t s

A l a s k a  H a s  B e c o m e  K n o w n  

T h r o u g h o u t  t h e  C o u n t r y  f o r  

B e i n g  C r e a t i v e  a n d  I n n o v a t i v e  

R e g a r d i n g  i t s  T r u s t  L a w s .  

A l a s k a  i s  C o n s i d e r e d  t h e  

L e a d i n g  J u r i s d i c t i o n  f o r  T r u s t  

A d m i n i s t r a t i o n .



A l a s k a ’s  1 st I n d e p e n d e n t  

T r u s t  C o m p a n y

Has 7 full time employees; 5 are born & raised Alaskans 
Pays State Corporate Income Tax 
Annually puts hundreds of thousands of dollars into the 
Alaska Economy
We have on deposit with local banks (Northrim & 1st
Interstate) Tens of Millions of dollars
Over 700 clients have come to Alaska from other
states



P r o f e s s i o n a l s  in  A l a s k a  H a v e  

B e n e f i t e d

• Attorneys h ave  in creased  b u s in e s s  
both from outside  clients and A laska  
clients

• C P A ’S  h a v e  in creased  b u s in e s s
• Insurance a g e n ts
• S tock  brokers
• Others



A l a s k a n s  h a v e  b e n e f i t e d  d ir e c t ly  
f r o m  t h e  l e g i s l a t i o n

M a n y  A l a s k a n s  a r e  t a k in g  
a d v a n t a g e  o f  t h e  u n i q u e  T r u s t  &

E s t a t e  L e g i s l a t i o n



S t a t e  O f  A l a s k a

• Increase in Life Insurance Premium Taxes

• Additional estimated 2001 Premium Tax of 

$700,000.00 directly related to Trust Legislation

• Increase Corporate Income Tax

9 Increase revenue from LLC & LP filings

• Insurance Companies are considering 

opening up subsidiaries in Alaska



A l l  T h i s  H a s  H a p p e n e d  in

L e s s  T h a n  5  Y e a r s  W i t h  N o

F i n a n c i a l  O u t l a y  F r o m  t h e

S t a t e



Much of this Legislation is structured to meet 
IRS rules & guidelines. When IRS makes a 
change it may require a change in Alaska Statute 
to stay effective.

Other states are trying to improve their Trust 
Laws. If they come up with a better approach we 
need to adjust in Alaska to stay effective.

Fine tune legislation to make sure it is the best.



T h e  Future L ook s V ery  Bright for A la sk a  
to  C o n tin u e  to Attract B u s in e s s  to th e  

ta te . T h e  O nly P otentia l P ro b lem  W ould  
B e  th e  Im p lem en ta tion  o f  an  In c o m e  T a x  
o n  T ru sts  an d  E s ta te s  S e t  up by N o n -  
R e s id e n t ’s .
T h e  Im p lem en ta tion  of S u c h  a  T a x  
W o u ld  C a u s e  A la sk a  to L o s e  Within O n e  
Y e a r  99%  of th e  B u s in e s s  It H a s  
A ttracted . T h e  B u s in e s s  W ould  G o  to  a  
S t a t e  T hat D o e s  N ot T ax  N o n -R e s id e n t  
T ru sts .



Thank You

F o r  y o u r  p r i o r  i n v o l v e m e n t  a n d  

h o p e  f o r  y o u r  c o n t i n u e d  s u p p o r t



A
ALASKA TRUST QOMPRHVWealth Management Specialists'"'

THE ALASKA ADVANTAGE- 
HANDBOOK



Over the last four years, Alaska passed many unique 
pieces of trust and financial management legislation. We 
believe this makes Alaska the leading jurisdiction to setup and 
administer trusts and other wealth management techniques. 
This booklet provides a summary of each piece of legislation 
that has been passed. It is recommended that you read 
thoroughly each piece of legislation to fully appreciate and 
understand the flexibility and uniqueness of Alaska's 
legislation.

In summary, Alaska provides for:

• Perpetual Trusts - House Bill 101, effective April 2,1997
• Perpetual Trusts -  Modification - Senate Bill 162, 

effective April 22, 2000
• Self-Settled Spendthrift Trusts - House Bill 101, effective 

April 2,1997
o Unique Limited Partnership & LLC Statutes - House Bill 

266, effective July 1,1997
• Limited Partnership & LLC Improvement Statute - 

House Bill 222, effective March 8, 2000
• Alaska Community Property Trusts - House Bill 199, 

effective May 23, 1998
• Alaska Community Property Trust -  Technical 

Changes - Senate Bill 166, effective March 8, 2000
• Innovative and Flexible Trust and Estate Law - Senate 

Bill 354, effective April 15, 1998
• Alaska Uniform Prudent Investor Act - House Bill 321, 

effective May 23,1998
o Reduction in Life Insurance Premium Tax - House Bill 

490, effective June 26, 1998 
« “ Safety Net”  Estate Planning Legislation - House Bill 

275, effective August 9, 2000
• Trust Notification -  Rules; Modifying and 

Terminating Irrevocable Trusts - Senate Bill 163, 
effective August 30, 2000



Alaska Trust Laws Provide for More Estate Planning 
Options Than Any Other State

• Perpetual (Dynasty) Trusts

• No State Income Tax

• Self-Settled Trusts

• No Special Class of Creditors

• Allows for Flexibility of Non-Resident Co-Trustees

• Only state to receive PLR - Stating Transfer is a 
Completed Gift

• Only State to Allow Optional Community Property Trusts

• Statutes Protecting LPs and LLCs From Creditors

• Court Cannot Terminate LPs or LLCs for Equitable Reason

• Charging Order is the Only Remedy for Creditor

• Flexible Probate Court

• Lowest state life insurance premium tax on large policies

A L A S K A  
S I M P L Y  T H E  B E S T  

B E T T E R  T H A N  A L L  T H E  R E S T



W h a t Is a Trust?

Most of this legislation effects trusts. Trusts are 
probably the most effective method to:

1. reduce, and in some cases, eliminate gift, 
estate and income taxes;

2. preserve assets for the family; and
3. accomplish the desires of the family;
4. provide asset protection;
5. improve quality of life by allowing use of trust

assets by beneficiaries.

We have included a brief summary of what is a trust.

A trust is a legal arrangement where one person 
(called the trustee) holds property for the benefit of other 
persons (called the beneficiaries). There are many different 
kinds of trusts.

The personal trust is the most common form of trust, 
created for non-business reasons for the benefit and 
protection of individuals. The trustee in a personal trust acts in 
accordance with the law and the instructions set forth in the 
governing instrument by the person who created the trust. 
The primary responsibilities of the trustee are to manage and 
protect the assets in the trust for the best interests of the 
beneficiaries. The management and protection responsibilities 
include proper investment of assets, collection of income, 
maintenance of accurate books and records, filing of tax 
returns and other reports, and payment of income and trust 
property to the beneficiaries in accordance with the terms of 
the trust.
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W h a t Is a  Trust?

Most of this legislation effects trusts. Trusts are 
probably the most effective method to:

1. reduce, and in some cases, eliminate gift,
estate and income taxes;

2. preserve assets for the family; and
3. accomplish the desires of the family;
4. provide asset protection;
5. improve quality of life by allowing use of trust

assets by beneficiaries.

We have included a brief summary of what is a trust.

A trust is a legal arrangement where one person 
(called the trustee) holds property for the benefit of other 
persons (called the beneficiaries). There are many different 
kinds of trusts.

The personal trust is the most common form of trust, 
created for non-business reasons for the benefit and 
protection of individuals. The trustee in a personal trust acts in 
accordance with the law and the instructions set forth in the 
governing instrument by the person who created the trust. 
The primary responsibilities of the trustee are to manage and 
protect the assets in the trust for the best interests of the 
beneficiaries. The management and protection responsibilities 
include proper investment of assets, collection of income, 
maintenance oi accurate books and records, filing of tax 
returns and other reports, and payment of income and trust 
property to the beneficiaries in accordance with the terms of 
the trust.



Summary of the Alaska Trust Act 
House Bill 101

On April 2, 1997, the Alaska Trust Act became effective. 
The Act makes two changes to Alaska law, both of which may be 
of significant interest to individuals throughout the United States. 
First, for Alaska trusts, the Act effectively eliminates the “rule 
against perpetuities." This rule limits the time a trust can last to 
approximately 90 years. Now, any American can create a trust in 
Alaska and provide for it to last forever. This means that the 
benefits that the trust can provide to the beneficiaries can last for 
as long as the family wants. Trust benefits can include protecting 
trust assets from claims of the creditors of the beneficiaries, 
including claims that may arise in a divorce of any beneficiary. 
Also, because Alaska has no income tax, an Alaska trust can be 
used to avoid state income tax on trust income that is not 
distributed currently to the trust beneficiaries. However, an Alaska 
trust cannot be used to avoid state income tax if the person who



created the trust (called the “grantor" or “settlor") lives in a 
state that imposes an income tax and if the trust is a “grantor 
trust." A “grantor trust” is one that falls under a '::x rule that 
causes the trust’s income to be attributable to the grantor.

The second change, which results from the Act, relates 
to protecting trust assets from claims of creditors of the grantor 
of the trust. Throughout virtually all of the United States, 
creditors of the grantor of a trust can attach the assets if the 
trustee can distribute trust property back to the grantor. 
Alaska law now provides that the assets in such a trust are not 
subject to the claims of the grantor’s creditors, unless the 
original transfer to the trust was intended to defraud known 
creditors of the grantor or rendered the grantor insolvent.

Hence, an individual can transfer assets to an 
irrevocable Alaska trust and be a beneficiary to whom the 
trustee can distribute trust property. Yet, the trust assets will 
no longer be subject under Alaska law to the claims of the 
grantor’s creditors. (The protection does not apply if the trust 
must distribute assets to the grantor.) This protection from 
creditor claims applies even if the grantor is the only person to 
whom the trustee may distribute trust assets and income. If 
there are beneficiaries in addition to the grantor, this protection 
from claims of creditors also applies even if the grantor retains 
the right to veto distributions to other beneficiaries of the trust. 
The protection also applies even if the grantor retains the right 
to direct where the trust property is to pass upon his or her 
death. By retaining these veto and control powers, transfers to 
the trust will not be subject to gift tax when the trust is created. 
However, retaining either of these powers will cause the trust 
assets to be includible in the grantor’s taxable estate at death.

Alternatively, an individual may create an Alaska trust but not 
retain any power to veto distributions to other beneficiaries or 
to control the disposition of the trust property when the grantor 
dies. This should make the transfer to the trust a completed 
gift for gift tax purposes and should result in the exclusion of 
the assets from the grantor's taxable estate.



This opens a new dimension in estate planning because 
an individual can make a completed gift to be excluded from his or 
her estate while remaining eligible to receive distributions from the 
trust.

As indicated, an Alaska trust can now be used to protect 
assets from claims of creditors but not if the grantor transfers the 
assets in defraud of his or her creditors or retains the power to 
revoke or terminate the trust. Generally, a transfer is made in 
defraud of creditors only if it either renders the grantor insolvent 
(e.g., unable to pay current obligations) or is intended to remove 
assets from the reach of specifically known creditors. A person 
may be a known creditor even if that person does not yet have a 
judgment against the grantor.

It is probably sensible for a grantor wishing to provide 
protection from claims of creditors to transfer significantly less 
than one-half of his or her net wealth to an Alaska trust. First, 
such a transfer is unlikely to render the grantor insolvent. Second, 
because the grantor cannot retain the right to trust distributions, 
but only to be a beneficiary to whom the trustee may but is not 
required to distribute assets or income, it would not be wise to 
place most of one’s assets in such a trust and lose entitlement to 
their use or income. This is especially important if the grantor 
wishes to use an Alaska trust for estate tax planning purposes. 
Where the transfer to the trust is a completed gift, the grantor 
presumably will want to minimize distributions back to himself or 
herself because such distributions would erode the estate tax 
reduction benefits of having made a completed gift to the trust.

The new law specifies what makes the trust Alaskan. 
Some part of the trust assets must be held in Alaska. Also, an 
Alaskan permanent resident, bank or trust company (that is 
headquartered in Alaska) must serve as a trustee and hold certain 
duties including maintaining books and records of the trust and 
preparing or arranging for the preparation of the trust’s income tax 
returns. Also, part of the administration of the trust must occur in 
Alaska.



Example of Tax Savings Using an Alaska Trust

Your transfer of assets to an Alaska Asset Preservation 
Trustsm can be a completed gift for Federal estate and gift tax 
purposes. You may decide to gift an amount equal to your 
annual gift tax exclusion of $10,000 per trust beneficiary, your 
gift tax exemption equivalent amount of $675,0001, or your 
$1,030,000 generation-skipping tax exemption, or some other 
amount. The trust assets could be held for the benefit of your 
family members and descendants forever. Perhaps most 
important, you can be an eligible beneficiary of the trust. Upon 
your death, the trust could be excluded from your estate for 
Federal estate tax purposes. Furthermore, creditors who are 
unknown when the trust is setup and who have claims that 
arise after the trust is settled, should not be able to invade the 
trust to satisfy their claims.

The potential estate tax savings are significant. For 
example, if you have $675,000 of assets today, you would 
hope that over the next 20 years these assets would 
appreciate at 10% per year to over $4 million or more. If these 
assets worth $4 rniiiion were included in your estate at the time 
of your death, your estate could owe as much as $2,400,000 
of Federal estate taxes. On the other hand, if you transferred 
this $675,000 in assets to an Alaska Asset Preservation 
TrustKm, using your gift tax exemption equivalent, to be held for 
the benefit of yourself and your family members, then upon 
your death (if this occurred in 20 years), the $4 million of 
assets could be excluded from your estate and your estate 
could save $2,400,000 in estate taxes. The trust can continue 
forever for the benefit of your descendants and can be 
structured so that the trust assets are not included in any of 
their estates as well.

If a family uses a $1 Million generation-skipping 
transfer tax exemption with the Alaska Perpetual (Dynasty)

1 Effective 1998, these amounts will increase as set forth in The Taxpayer Relief Act of 1997



Trust after 120 years with an after-tax return of 10%, the trust 
would be worth almost $93 billion. If the Alaska Perpetual 
(Dynasty) Trust was not used; the value of the property would be 
less than $6 billion.

The Economics of Perpetual Trusts

After-Tax Value of Perpetual Trust Value of
Growth After 120 Years Property If No Trust

3.00% $34,710,987. $2,169,437.
4.00% $110,662,561. $6,910,410.
5.00% $348,911,561. $21,806,999.
6.00% $1,088,187,748. $68,011,734.
7.00% $3,357,788,333. $209,861,774.
8.00% $10,252,992,943. $640,812,059.
9.00% $30,987,015,749. $1,9°8,688,484.
10.00% $92,709,068,818. $5,794,316,801.

Leveraging the Alaska Perpetual (Dynasty) Trust with 
Life Insurance

Having the trust purchase life insurance with the trust 
contributions is an excellent strategy that can be used to leverage 
the $1 million generation-skipping transfer tax (GST) exemption 
that can dramatically increase trust assets. The proceeds from 
the insurance that will be paid to the trust will escape initial 
income and wealth transfer taxation in the estate and these 
proceeds will provide a large sum of money that can continue to 
benefit the beneficiaries for as long as the family desires.

Alternative to Foreign Asset Protection Trusts________

The Alaska Trust is an alternative to foreign asset 
protection trusts and has many advantages. The Alaska Trust 
will have a trustee located in Alaska. Individuals should be more 
comfortable transferring assets to a trustee in a politically stable 
jurisdiction that is part of the United States. An Alaska Trust will 
not be subject to the new Internal Revenue Code foreign trust tax 
rules. In addition, Alaska occupies a central location on the 
globe. Alaska is mid-way from three of the largest financial 
centers of the world: London, New York, and Tokyo and its time 
zone is just one hour earlier than Pacific Time.



For some people there may be disadvantages to using 
an Alaska Trust. If an individual is looking for a way to hide 
taxable income or for a way to hide assets from existing 
creditors, he or she should look elsewhere. The trustee of an 
Alaska Trust wili be subject to the jurisdiction of the courts of 
Alaska and will have to comply with the Internal Revenue 
Code. As such, the trustee will report all taxable income of the 
trust as required by the Internal Revenue Code. In addition, 
the trustee could be sued successfully under Alaska law if any 
transfers to the trust were fraudulent. Under new Alaska 
Statutes, a creditor who suspects that he or she has been 
defrauded has the longer of (1) four years from the date of the 
transfer to the trust or (2) one year after the transfer is 
discovered, or reasonably could have been discovered, to file 
a claim against the trustee to set aside a fraudulent transfer.

Many offshore jurisdictions have shorter statutes of 
limitations for filing fraudulent transfer claims. On the other 
hand, if an individual has no known or ascertainable creditors 
and is willing to report all taxable income, an Alaska Trust 
could be an important estate and asset protection-planning 
vehicle.

Perpetual Pvnasty Trust Modification 
Senate Biii 162

U p d a t e s  a n d  S t r e n g t h e n e d  A l a s k a  P e r p e t u a l  ( D y n a s t y )  T r u s t  
S t a t u t e s

Alaska’s new legislation expressly states that the 
common law rule against perpetuities does not apply in 
Alaska. Alaska then adopts a two-pronged approach to avoid 
the Delaware Tax Trap. The purpose of the first prong is to re­
establish a rule against perpetuities for Alaska in the limited 
circumstances of property interests subject to a limited power 
of appointment which is exercised to create a new limited 
power of appointment. All such property interests are invalid 
unless within 1,000 years from the time of creation of the 
original instrument or conveyance creating the original limited



power of appointment the property interests vest or terminate.

This provision applies to a trust instrument or conveyance 
executed on or after 4/2/97, if the instrument or conveyance 
creates a non-vested property interest subject to the exercise of a 
power of appointment that creates a new or successive power of 
appointment. The goal of this provision is to cure the Delaware 
Tax Trap problem for all trusts created under Alaska law after the 
initial abolition of the rule against perpetuities in 1997.

The second prong of the new legislation enacts a rule 
against suspension of the power of alienation of property. The 
statute provides that a trust is void if the trust terms suspend the 
power of alienation for a period of at least 30 years after the death 
of an individual alive at the time of the creation of the trust. 
However, the statute expressly states that a suspension of the 
power of alienation can be avoided by giving the trustee the 
express or implied power to sell the trust property.

This second prong of Alaska’s approach to avoid the 
Delaware Tax Trap is based on the Tax Court’s decision in E s t a t e  
o f  M u r p h y . In that case, the court held that the Delaware Tax 
Trap was not violated in Wisconsin, which had a perpetuities 
statute expressed in terms of a rule against suspension of the 
power of alienation (rather than a rule based on remoteness of 
vesting). The IRS has acquiesced in M u r p h y .

Alaska Limited Partnership and Limited Liability 
Companies 
House Bill 266 and House Bill 222

Alaska's amendments to its limited partnerships and 
limited liability company statutes, makes Alaska the preferred 
jurisdiction to form these entities. Alaska is the first state to take 
advantage of the simplified formation operation of limited 
partnership and limited liability companies as permitted under the 
new Treasury Department "check the box" regulations. In 
addition, under the new Alaska law a court will be able to order



E

the dissolution of a partnership or limited liability company 
only if it determines that it is impossible for the enterprise to 
continue to operate. Unlike the default rules under most state 
laws, an Alaska limited partnership or limited liability company 
does not go out of existence upon the death of a general 
partner of a limited partnership or the member of a limited 
liability company. Alaska has eliminated any right to demand 
to be bought out on six months notice. In fact, under default 
state law, a partner is entitled to distributions only as provided 
under the governing document. For these and other reasons, 
the combination of the Alaska Trust Act and the changes to 
Alaska's limited partnerships and LLC statutes provide for 
unique estate planning opportunities.

House Bill 222 strengthened and improved Alaska’s limited 
partnerships and limited liability companies by clarifying by 
statute the only remedy for a creditor is a "charging order.”

Alaska's Voluntary Community Property Option 
House Bill 199 and Senate Bill 166

I n c o m e  T a x  A d v a n t a g e  o f  C o m m u n i t y  P r o p e r t y

A person who owns assets with his or her spouse as 
community property in one of the nine community property 
states (Louisiana, Texas, New Mexico, Arizona, California, 
Nevada, Washington, Idaho and Wisconsin) has a major 
income tax advantage over a married person who owns assets 
with his or her spouse but that are not community property. 
This advantage results from the incongruous operation of the 
step-up in basis rule. This rule is one of the few, if only, 
income tax advantages that a person's estate receives upon 
his or her death.

The best way to explain the step-up in basis rule is to 
start with an example of a single person living in any state on 
her death bed who twenty years ago paid $10,000 for a 
homestead that is presently worth $110,000. If the person



sold the homestead before she died, she would realize a long 
term capital gain of $100,000. The gain would be subject to a 

maximum capital gains tax of 20%, or $20,000. On the other 
hand, if the person decided not to sell the homestead and died the 
next day, the $100,000 profit would be forgiven. This means that 
her heirs could sell the homestead for $110,000and pay no 
income taxes! This is because the original cost basis of $10,000 
is "stepped-up" to $110,000, the fair market value of the 
homestead at death. If the homestead is sold for $110,000, there 
is no gain and no income taxes will be owed.

The step-up in basis rule gets more complicated when a 
married couple is involved. If we assume that a married couple in 
a non-community property state bought the homestead twenty 
years ago for $10,000 and held title as husband and wife, then 
each would own one-half of the homestead. If the husband was 
on his death bed and the couple sold the homestead before the i 
husband died for its current fair market value of $110,000, the [j 
couple would realize a $100,000 long-term capital gain, just like \  
the single person did. However, if the husband died and the wife 
inherited his half of the homestead and then sold it, she would 
only realize a $50,000 long-term capital gain. This is because the 
profit in the husband's half of the homestead would be forgiven by 
the step-up in basis rule. The husband's half of the homestead 
would get a "step-up" in basis to $55,000. When the husband's 
half was sold for $55,000 there would be no gain. However, the 
wife would have a gain on the sale of her half of the homestead.
Her half of the homestead would have a basis of $5,000 (one-half 
of the original cost basis of $10,000). When this half was sold for 
$55,000, the wife would realize a $50,000 long-term capital gain 
and would pay a maximum of $10,000 of income taxes (20% of 
$50,000'. j;

If, on the other hand, the couple lived in a community 5 
property state like Washington, the income tax savings would be 
even greater. If the homestead was community property under 
Washington law, for example, the wife would get a step-up in 
basis in both halves of the homestead to $110,000. After her 
husband's death when she sold the homestead for $110,000 she /



would pay no income taxes! In contrast, in the prior example 
of the married couple who owned the homestead that was not 
community property, the wife who sold the homestead after 
her husband died would pay $10,000 of income taxes. In this 
way the income tax laws favor spouses in community property 
states that own assets as community property over spouses in 
non-community property states whom, as a general rule, 
cannot own assets as community property.

O v e r v i e w  o f  H o u s e  B i l l  1 9 9

This Act (signed into law 5/23/98) will allow married 
Alaskans to execute a written agreement to recharacterize 
their assets as community property. Unlike other states which 
have a community property form of ownership for married 
persons, Alaskans would have their assets treated as 
community property, only to the extent they execute a written 
agreement and elect into a community property system under 
Alaska law. In contrast, community property states mandate 
the married couple's assets to be community property unless 
the spouses elect out.

This Act net only allows Alaskan couples to enter into 
an agreement to have some or all of their assets treated as 
community property, but it also permits married persons who 
do not reside in Alaska to have their assets treated as 
community property under Alaska law by executing an Alaska 
Community Property Trust. Such a trust must have an Alaska 
trustee. It is anticipated that many married persons who 
reside outside of Alaska will wish to label a portion, or all, of 
their assets as community property because they believe that 
it is a more appropriate method of owning their assets and 
they wish to obtain the income tax advantages which are 
available to community property upon the death of the first 
spouse.

Some believe that community property represents a 
more fair and rational system of sharing the ownership of



benefit of the beneficiary. Tin's power will be considered the 
exercise of a special Power of Appointment, 

property during marriage because it essentially treats the marriage 
like a partnership; as assets are earned during the marriage, they 
are treated as owned 50/50 by the two partners (the husband and 
wife). Others believe community property is not a fair or rational 
system. Regardless of one’s beliefs, it seems appropriate to allow 
Alaskans, and residents of other states, the freedom to choose the 
arrangement that is most, appropriate for them.

It should be emphasized that no asset would be labeled as 
community property under the Act. Rather, the Act merely 
authorizes married persons to execute a written agreement or 
trust in which they expressly elect to treat some or all of their 
assets as community property under Alaska law.

O v e r v i e w  o f  S e n a t e  B i l l  1 6 6
C o m m u n i t y  p r o p e r t y  a g r e e m e n t s  a n d  t r u s t s  s t r e n g t h e n e d

These amendments clarify ambiguities regarding the right 
to amend and revoke community property agreements and trusts.
The amendments to Alaska Statutes 34.77.090 and .100 specify 
that if a community property agreement or trust provides for the 
non-testamentary disposition of property at the death of the 
second spouse, without probate, then at any time after the death 
of the first spouse the surviving spouse may amend the 
community property agreement or trust with respect to the 
surviving spouse's property to be disposed of at his or her death.

In addition, the amendment eliminates the prior statutory 
language that a community property agreement or trust may be 
amended only “on a particular date or on the occurrence of a 
particular event" set forth in the instrument. Rather, a community 
property agreement or trust may be amended or revoked at any 
time if the instrument generally authorizes amendment or 
revocation by the spouses. The amendments will apply to all 
community property agreements and trusts executed after the 
effective date of the Alaska Community Property Act.

Note: The Chapter for Alaska Community Property Agreements and 
Trusts has been changed to AS 34.77.010-.100 from AS 34.75.010-.100.



Innovative and Flexible Trust and Estate Revisions 
Senate Bill 354

This Act creates major changes to Alaska’s Trust and 
Probate Laws making them, by far, the most effective and 
flexible while enhancing the use of Alaska Trusts. Outlined 
below is a summary of the key features of this Act.

P r o b a t e  J u r i s d i c t i o n  -  A S  1 3 . 0 6 . 0 6 8
This provision allows non-residents of Alaska to select to 

have their will probated under Alaska law. The advantages of 
this legislation are:

1. It should allow the estate to avoid state income tax during 
the probate administration.
2. It should avoid any statutory executor/personal 
representative fees and/or attorneys fees.
3. The probate process in Alaska is very simple and 
straightforward which should save time and money.
4. It seems that any trust that was created under the will 
would then have the ability to qualify as an Alaska perpetual 
trust and the other protective provisions of Alaska law.

C h a n g e  o f  T r u s t  S i t u s  t o  A l a s k a  - A S  1 3 .  3 6 . 0 4 3

This provision makes it easier to move a trust to 
Alaska. It also clarifies that even though a trust was setup 
before Alaska changed its perpetual and asset protection 
provisions, a trust will still be valid under Alaska law. If 
someone has setup a trust in a foreign jurisdiction or in a U.S. 
jurisdiction and it either provides for asset protection and/or 
perpetual status, the trust can now be moved to Alaska and 
retain those advantages.

T r u s t e e s  S p e c i a l  P o w e r  t o  A p p o i n t  t o  a  D i f f e r e n t  T r u s t - AS 1 3 .  
3 6 . 1 5 7
This provision allows the trustee, without court approval, to 
appoint part or all of the trust principal to another trust if the 
trustee has the power to invade the principal of the trust for the



This can be done as long as the transfer does not reduce 
any fixed income interest of an income beneficiary of the trust and 
is in favor of the beneficiary of the trust and, as required by the 
generation-skipping transfer tax grandfathering regulations, does 
not exceed the common law rule against perpetuities measured 
from the original commencement of the trust. The advantage is 
that it allows the trustee to extend any grandfathering for 
generation-skipping taxat'on; and allows the benefits of the trust to 
continue for future beneficiaries.

S t a t u t e  o f  L i m i t a t i o n s  C l a r i f i e d  -  A S  3 4 . 4 0 . 1 1 0 ( d )
This provision clarifies that the four-year statute of 

limitations to commence a legal action that a transfer to a trust 
was fraudulent starts from the cause of action rather than just the 
remedy.

C h a l l e n g e s  t o  T r u s t s  -  A S  1 3 . 3 6 . 3 1 0
7 his provision clarifies that unless the transfer to the trust 

was a fraudulent conveyance, the trust is not void, voidable, liable 
to be set aside, defective in any fashion or questionable as to the 
settlor's capacity, on the grounds that the trust or transfer avoids 
or defeats a right, claim or interest conferred by law on a person 
by reason of a personal or business relationship with the settlor by 
the way of a marital or similar right.

This new section also provides that even if the property in 
a trust is voided or set aside because it was considered a 
fraudulent conveyance, the trust can only be set aside to the 
extent necessary to satisfy the settlors debt to the creditor and the 
cost and attorneys fees allowed.

T r u s t e e  h a s  F i r s t  L i e n  o n  A s s e t s  - A S  1 3 . 3 6 . 3 1 0
If the transfer to the trust is voided or set aside and the 

court is satisfied that the trustee has not acted in bad faith, in 
accepting or administering the trust, the trustee has the first and 
paramount lien against the property equal to the entire cost,



including attorney's fees properly incurred by the trustee in 
defense of the trust. Also, the beneficiary, including the 
Grantor, may retain a distribution made prior to the 
commencement of an action to set aside the transfer.

P r o t e c t i o n  o f  T r u s t e e s  a n d  O t h e r s  -  A S  3 4 . 4 0 . 1 1 0 ( f )
This provision prohibits a creditor from asserting a 

cause of action against the trustee and others involved in the 
preparation or funding of the trust for conspiracy to commit 
fraudulent conveyance, aiding and abetting a fraudulent 
conveyance or participation in the trust transaction. This 
means that the trustee and the client's advisors cannot be held 
liable for this transaction. It further states that the creditor's 
only relief is limited to the trust assets and to those owned by 
the settlor.

N o n - A l a s k a  C o - T r u s t e e s  - A S  1 3 . 3 6 . 3 2 0
This provision allows non-residents of Alaska and 

banks and trust companies who are not headquartered in 
Alaska to act as a co-trustee with a qualified Alaska Trustee 
and not be considered engaged in business in Alaska solely 
by reason as serving as co-trustee.

L i m i t a t i o n  o n  T r u s t e e  L i a b i l i t y  -  A S  1 3 . 3 6 . 1 1 0
This provision clarifies that a trustee, who has not been 

given a responsibility under the document, can not be held 
liable to the beneficiaries or others for the actions of the 
trustee who had that power. This provides extreme flexibility 
for the trustees in that different trustees may be given different 
responsibilities and the co-trustees do not have to be 
concerned about the actions of the other co-trustees who hold 
other powers. In addition, AS 13.36.195 clarifies that the 
settlor of the trust can relieve the trustee from any duties, 
restrictions and liabilities or can restrict the trustees privileges 
and powers or add duties, restrictions and liabilities. AS 
13.36.220 clarifies that a beneficiary who has full legal 
capacity and acts on full information and may relieve the



trustee from any and all duties and restrictions and liabilities that 
would otherwise be imposed on trustees by Alaska Statutes.

T r u s t  I n c o n t e s t a b i l i t y  C l a u s e - A S  1 3 . 3 6 . 3 3 0

This provision clarifies that if an intervivos trust penalizes a 
beneficiary for contesting the trust or instituting other proceedings 
prohibited by the trust agreement, the penalty provision will be 
enforceable even if probable cause exists for instituting the 
proceeding.

A p p r e c i a t i o n  c a n  b e  C o n s i d e r e d  a s  I n c o m e - A S  1 3 . 3 8 . 0 6 0

This provision allows Alaska to be a very favorable 
jurisdiction for Charitable Remainder Unitrusts thai are income 
only with a make-up provision. Under most state laws, even 
though the trust may be an income only make-up provision 
Charitable Remainder Trust, it is not very effective because capital 
appreciation usually can not be converted into income. Alaska 
Statutes have been clarified to allow appreciation to be considered 
income making Alaska one of the best jurisdictions for Charitable 
Remainder Trusts.

Alaska Uniform Prudent Investor Act 
House Bill 321

Alaska became the 17lh state to adopt a version of the 
Uniform Prudent Investor Act. In essence, this Act brings trust 
investing up to the 21s1 Century by requiring the trustee to 
acknowledge the theory of efficient markets, more broadly known 
as the Modern Portfolio Theory. The trustee is required to 
consider, to the extent relevant, the following factors in formulating 
the investment portfolio:

• the size of the portfolio:
• the nature and likely duration of the trust;
• the liquidity and distribution requirements:



• the general economic conditions;
• the possible effects of inflation or deflation;
• the expected tax consequences of various investment and 

distribution decisions;
• the roll of each investment in the overall portfolio;
• the expected total return of the portfolio; and
• the needs of the beneficiaries for present and future 

distributions.

This Act makes it clear that there are no investments, 
which are per se improper or imprudent, nor are there any 
which are per se proper or prudent. All investments must be 
reviewed and managed based upon the facts and 
circumstances of each trust situation, considering the above 
mentioned factors.

A trustee can no longer escape liability for embracing a 
very conservative investment approach such as purchasing 
treasury bills or CDs. If a trust is to last for a number or years 
and the trustee does not consider the effects of inflation on the 
purchasing power of the trust, it would be liable to the 
beneficiaries for not having a growth component in the 
portfolio. Diversification is generally regarded as a 
requirement under the Prudent Investor Act, unless 
circumstances require otherwise.

One significant change is that this Act allows the 
trustee to delegate investment management responsibility. 
For the majority of states that have not adopted a version of 
the Prudent Investor Act, delegation of investment 
responsibility by trustees is prohibited. The act also seems to 
indicate that if the trustee does not have investment 
management expertise it almost mandates that they do 
delegate their investment management responsibility. If a 
trustee delegates its management responsibility properly, it 
can be relieved of the liability and the liability would transfer to 
the organization or individual that has taken over the 
management duties. In order to properly delegate, the trustee 
must select the investment advisor in a prudent manner and



must periodically review the managers performance and the 
assets held in the trust. The trustee also has a duty to control the 
costs of delegation.

Reduction in Alaska's Insurance Premium Tax 
House Bill 490

This new law makes Alaska the preferred jurisdiction to 
have large life insurance policies written. All states impose a tax 
on life insurance premiums, which ranges from three-quarters of 
one percent to three percent. When calculating the premium, the 
insurance company adds on the applicable state insurance 
premium tax.

Life insurance is the last true tax shelter. Except for the 
Roth IRA, it is the only vehicle where you can receive tax-free 
earnings. Qualified retirement plans, IRAs and annuity contracts 
only provide income tax deferral because when you withdraw 
those funds you have to pay an income tax. With the cash value 
that is built up in a life insurance policy, any imputed gain 
vanishes at death.

With the advent of variable life insurance policies, where 
the insured has access to a broad range of investment strategies, 
including growth portfolios, this tax-free earning feature has 
gained greater significance. Individuals are now using private 
placement insurance policies where they may in essence select a 
specific manager and investment style. With this flexibility, they 
are investing significant sums in these policies ranging from $1 
million to $50 million or more. Alaska has reduced its premium tax 
for premiums over $100,000 to only 10 basis points or one-tenth 
of one percent. Therefore, individuals who are purchasing large 
insurance policies should consider Alaska the premiere 
jurisdiction. With Alaska's unique trust laws, it is the ideal place to 
establish an irrevocable life insurance trust.



“Safety Net” Estate Planning Legislation 
House Bill 275

All too frequently, estate planning documents fail to 
contain all the provisions necessary to maximize available 
federal gift, estate, and generation-skipping tax benefits. The 
documents may have been drafted long ago, and not 
appropriately updated. Alternatively, the drafter may have 
omitted necessary tax provisions.

To partially cure this problem, Alaska has enacted a 
"Safety Net” bill. This legislation supplements wills and trusts 
in the following areas: marital deduction trusts, funding, the 
family-owned business deduction, restriction of powers of a 
trustee-beneficiary, interest rate for pecuniary devises, 
conveyances of real property to and from trusts, and 
applicability to revocable trusts as well as to wills.

Trust Modification Rules; Modifying and Terminating 
Irrevocable Trusts 
Senate Bill 163

T r u s t  N o t i f i c a t i o n  a n d  a c c o u n t i n g  R u l e s

The general rules in Alaska are that within 30 days of 
acceptance of a trust, the trustee must inform all the current 
beneficiaries of the existence of the trust, and upon request, 
furnish them with an annual accounting. New legislation now 
allows a settlor to exempt the trustee from these duties. This 
exemption may not continue beyond the settlor’s lifetime or a 
judicial determination of the settlor’s incapacity.

F l e x i b l e  M e t h o d s  f o r  M o d i f y i n g  a n d  T e r m i n a t i n g  I r r e v o c a b l e  
T r u s t s

The Alaska legislature has enacted flexible methods for the 
modification and termination of irrevocable trusts. A trustee, 
settlor, or beneficiary may initiate proceedings to modify or



terminate a trust if, because of circumstances not anticipated by 
the settlor, modification or termination would substantially further 
the settlor’s purposes in creating the trust. A court may also 
construe or modify the terms of a trust in order to achieve the 
settlor’s tax objectives.

The legislation further provides that despite the settlor's 
purposes in creating the trust, the trust can nonetheless be 
modified by the court upon consent of all beneficiaries if the 
reasons for modifying or terminating the trust outweigh the interest 
in accomplishing the material purposes of the trust. The inclusion 
of a spendthrift clause may constitute a material purpose, but is 
not presumed to be so. This modification provision allows for the 
possibility of modification due to the changed circumstances of the 
beneficiaries, despite what might have been a material intention of 
the settlor in establishing the trust.

This new statute has particular relevancy for perpetual 
trusts because it provides a technique for future changes of a 
dispositive plan. Accordingly, this modification authority help 
alleviate concern about control by a “dead hand." A virtual 
representation principle is included.

Conclusion

If you have the need for trust services, the Alaska Trust 
Company is the place to be. It was formed specifically to concentrate 
on investment management and trust services, the first independent 
trust company in our state. We also have the most knowledge and 
hands-on experience regarding trusts that can be setup under 
Alaska’s special trust legislation. Our services extend beyond those 
traditionally associated with bank trust departments.

Alaska has always been the place for a new way to look at things.
Let Alaska Trust Company show you how our state’s new trust laws 
can help assure the most precious wealth of all - a solid and secure 
future for you and your loved ones. Visit our website for copies of 
the legislation, sample trust forms, and other information.



Offering a Full Range of Trust and Investment 
Management Services for Individuals, Families, 

and Institutions.

• Customized Investment Management

• Trustee Services for all types of Trust Agreements

• Probate Administration

• Charitable Gift Planning

o Estate Planning-including Asset Protection, Perpetual 
Trust Arrangements and Life Insurance Trusts

• Securities Safekeeping/Custodial Services

• Wealth Management utilizing Limited Partnerships and 

Limited Liability Companies

• Retirement Plans, IRA, Profit Sharing, ESOT, etc.



A lask a  T rus t C o m p a n y

® Attorney Submits
• Draft document to Alaska Trust Company for review 

(Please see section 12 of website for required provisions)
• Completed Data Information Questionnaire
• Signed Affidavit of Solvency
• Additional information required for asset protection trusts.

• Alaska Trust Company Will
• Review document
• Consult with drafting attorney and reviewing Alaska 

attorney, if any
• Communicate any changes or concerns
• Upon approval, sign finalized document and return 

duplicate to drafting attorney

• Due Upon Account Set-Up
If Alaska Trust Company will have custody of individual assets:
• Information on institution currently holding assets; including 

name of firm, contact, and phone number
o List of assets to be set-up with cost values and Cusip 

numbers, etc.
• Alaska attorney review fee, if applicable

If Alaska Trust Company will not have custody of individual 
assets:
o Appropriate set-up fee 
■» Appropriate annual fee
• $10,000 or other appropriate amount to be deposited in a 

Certificate of Deposit account at an Alaska bank
• Alaska attorney review fee, if applicable

Alaska ‘"rust Company will set-up an account on its Trust System, 
and assets as required. Alaska Trust Company will send out 
statements according to frequency indicated in Data Information 
Questionnaire.

Remember, Alaska Trust Company’s fees are very 
competitive.



For more information please contact 
Alaska Trust Company

Resolution Plaza 
1029 W. Third Avenue, Suite 601 
Anchorage, Alaska 99501-1981 

Phone: (888) 544-6775 or (907) 278-6775 
Fax: (907)258-1649 

aktrust@alaskatrust.com 
www.alaskatrust.com

This pamphlet summarizes some of the more important provisions of the Alaska Trust Act and other legislation. It is not legal advice. You should contact an attorney for specific legal advice concerning Alaska's legislation. © 2000 Alaska Trust Company
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TRUST PLANNING

A  N e w  D ir e c t io n  In  Estate  
Planning: N o r th  To A laska

laska recently has enacted legislation similar to laws in certain foreign asset protection jurisdictions. As a consequence, an American in any state can cre­ate a trust for his or her own benefit which is protect­ed from creditors provided, among other things, it is not a transfer intended to defraud known creditors. Perhaps of greater importance, Alaska trusts open a new dimension in estate planning. One o f this arti­cle’s co-authors, Jonathan Blattmachr, was the princi­ple draftsman o f this new Alaska legislation.

T wo goals that often are sought to be achieved in estate planning are estate tax re­duction and protection of assets from claims o f creditors. Reducing taxes significantly may be a “sum zero” game if the assets are attached by creditors. Similarly, pro­tecting assets from creditors’ claims may not accom plish all goals sought unless taxes also are re­duced. Fortunately, these two goals are not only compatible, they usu­ally are complementary. That is, the steps to protect assets from claims o f creditors may allow tax reduction to occur, as w ell. O n  the other hand, a transfer that fails to protect property from claims of the trans­feror’s creditors is likely to fail to reduce taxes because, almost al­ways, if a creditor of the transferor can attach the asset the transfer is regarded as incomplete for gift and estate tax purposes. The Alaska Trust Act (Chapter No. 6, SLA 1997, effective April 2, 1997) offers a new tool in the United States to accom­plish the dual goals of asset protec­tion and tax reduction. The Act also effectively repeals the rule against perpetuities for a trust created un­der Alaska law. This article discuss­es the dual goals o f asset pro­tection and estate tax reduc­tion and how the Alaska Trust Act can be used in the context o f  estate planning. It also compares some aspects of Alaska trusts with certain off­shore trusts.

S t e p s  T o  R e d u c e  E s ta te  T a x a t io nIt seems well accepted that an effective, if not the most effective, estate tax reduction planning step is to make lifetime transfers. Lifetime transfers can avoid gift tax (and, by removing an asset from an estate, can avoid estate tax, as well) in ways that cannot be used at death to avoid estate taxation. However, lifetime transfers are effective for these purposes only if they are “complete" under the federal estate and gift tax rules.2 The law appears well established that a transfer is com plete for such ?*x purposes only if it is not (or when i: no longer is) subject to the claims of the transferor’s creditors.F r a u d u le n t  T r a n s fe r s , E tc .In general, “fraudulent con­veyances” with respect to creditors whose claims arise either before or after the transfer are transfers (a)
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that the debtor made with actual intent to hinder, delay or defraud his or her creditors or (b) (i) for which the debtor received less than “a reasonably equivalent value" and (ii) after w hich the debtor had insufficient assets to meet fu­ture business needs or to pay debts. A transfer made by a debtor is fraudulent as to a creditor whose claim arose before the transfer if the debtor made the transfer with­out receiving "reasonably equiva­lent value” and the debtor was in­solvent at the time of or as a result of the transfer. Proof of actual in­tent to defraud is not required. Most states have adopted these rules in the form of the Uniform Fraudulent Transfer Act. However, some states (including New York) still have in effect the Uniform Fraudulent Con­veyance Act. (See N.Y. Debtor and Creditor aw Secs. 273-281.) Alaska 
has adopted neither the Uniform Fraudulent Transfers Act nor the Uniform Fraudulent Conveyance Act. [See Summers v. Hasen, 852 P.2d 1165, 1169 n.5 (Alaska 1993).] Its fraudulent transfer rules are con­tained in Alaska Statutes (AS) 34.'10.010 et seq.Similar rules are contained under the Bankruptcy Code, and in the case of bankruptcy, fraud­ulent conveyances may be de­fined with reference to the Bankruptcy Code or under applicable state law . The Bankruptcy Code permits such transfers to be set aside
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only if made within one year before filing o f the petition, but many states permit reference to a much longer period, especia^y, in the case of transfers to family members. [See, e.g., FDlCv. Pappadio, 606 F. Supp. 631, 632 (S.D.N.Y. 1985) (un­der New York law a claim to set aside a fraudulent conveyance is governed by a six year statute of limitations).] Avoided fraudulent conveyances are "brought back” into the debtor's estate, usually for distribution to the debtor's credi­tors. In addition, some fraudulent conveyances may deprive a debtor of (1) homestead or other property exemptions and (2) a bankruptcy discharge.As a general rule, a transfer is found to have been made with an actual intent to hinder, delay or de­fraud creditors only if it was intend­ed to remove assets from claims of Specifically known or anticipated creditors. “If the debtor has particu­lar creditdrs' in mind and is trying to remove his assets from their reach, this would be grounds to deny the [bankruptcy] discharge [on the ground o f a fraudulent co n ­veyance]. If the debtor is merely looking to his future w ell-being, [the conveyance would not be fraudulent and as such] the dis­charge will be granted."An example will help illustrate this principle. A property owner makes a gift to a family member (whether outright or in trust) which does not result in the property owner being insolvent or unable to pay her debts as they mature. She has no known or specifically identi­fiable creditors. Nonetheless, she realizes that a claim against her could arise on account of unfore­seen circumstances, such as being involved in a car accident, occur­ring in the future. This gift should not be regarded as a fraudulent conveyance, despite the fact that she is making it with the general in­tention to protect the property from claims that could arise against her in the future.Although the fraudulent con ­veyance rules apply *o creditors in bankruptcy, obviously they also have a broader application. For ex­ample, in a number of states a tort claimant is permitted to attack as

fraudulent a transfer made after the time o f the tort but prior to any judgment.In t e r e s t s  i n  T r u s tsTWO SETS OF CONTRASTING rules must be considered to determine whether interests in trusts are sub­ject to claims of creditors. First, as a general rule, a beneficial interest in trust that is subject to a restriction on transfer (called a “spendthrift provision") is not subject to the claims of a beneficiary’s creditors. Thus, if the debtor is a beneficiary of a trust established for his or her benefit by another person (such as by a parent) which interest by its terms and/or applicable state law is not assignable, the trust assets should be protected. However, property transferred in trust for the beneficiary may be attached by the creditors of the grantor if the trans­fer to the trust was a fraudulent con­veyance.In virtually all states, property may be placed in trust for another and thereby be protected from the claims of most creditors of the ben­eficiaries (and of the grantor). The degree of “creditor proofing” usually varies uepending on whether the trust gives the beneficiary the right to receive all of the income, is for the “support" o f the beneficiary and/or restricts alienation o f the beneficiary’s interests. It appears the maximum protection o f trust property from the claims of the ben­eficiary's creditors may be achieved by placing property in a trust that gives the trustee complete discretion as to whether and when to distrib­ute income and/or principal to the beneficiary or beneficiaries of the trust, and which also imposes spendthrift restrictions. The trustee, having control over distributions probably should not be one of the beneficiaries, both to secure the creditor protection and to avoid in­clusion of the property in the estate o f a beneficiary for tax purposes (which may be viewed as an addi­tional form of credit protection). The beneficiary, however, may partici­pate as a trustee in investment deci­sions and may have a non-general power of appointment over all or part o f the trust corpus.Such a trust offers major advan­

tages to the beneficiaries. First, the trust assets should be entirely pro­tected from the claims of most cred­itors of the beneficiaries, including creditors in bankruptcy and spousal property, and in some cases, even support claims, in the event of di­vorce or upon death of the benefi­ciary. In order to maximize the creditor protection, the trustee may be given broad authority not only to distribute or accumulate income and principal, but also to purchase assets for the use of trust beneficia­ries. For example, the trustee may be authorized to purchase a home for the use of the beneficiary, there­by preserving that asset in the trust protected from the claims of the beneficiary’s creditors. (It seems that this use by a beneficiary should not cause any income to be imput­ed to the beneficiary.) The pur­chase of assets “inside" the trust as opposed to distributions also pre­serves the wealth transfer tax sav­ings that may be achieved through the use of such a trust. Thus, the property owner can confer a sub­stantial benefit on the chosen ob­jects of his or her bounty by trans­ferring during lifetime or bequeath­ing at death assets to such a “dis­cretionary” trust.As noted above, however, a transfer for less than fair value , in­cluding a gratuitous transfer in trust for the benefit of another, may be set aside if it constitutes a fraudu­lent conveyance. For example, a person could not defeat an out­standing liability by transferring while insolvent all of his or her as­sets into a trust for the benefit o f his or her spouse. Thus, in the case of lifetime planning, it is best to have created trusts and make the transfers in advance of any financial difficulties in order to successfully avoid the challenge that such trans­fers were fraudulent conveyances.The second general rule relates to whether and to the extent o f which the grantor of the trust has a beneficial interest in it. As to a trust created for one's own benefit, the “black letter" law is that a transfer in trust for the benefit of the trans­feror is void as against his or her creditors, whether their claims arise before or after the transfer. In oth­er words, the general rule that has



prevailed throughout the United States, at least until the enactment of the Alaska Trust Act” , has been that the assets in the trust may be claimed by the creditors o f the grantor to the extent the grantor is entitled or eligible to receive assets from the trust, even if the transfer to it was not in default of creditors and even though the statute of limi­tations for a person to make a claim that the transfer to the trust was fraudulent has expired. For exam­ple, an individual creates a trust in 1970 from which the individual is eligible, but not entitled, in the ex­ercise of discretion o f a third party as trustee, to receive distributions. A judgment is rendered against the grantor in 1997 on account of a car accident that occurred in 1996, To die extent the trustee has the capac­ity to make distributions o f trust property to the grantor, the judg­ment against the grantor could be enforced according to the Restate­ment (2d) Trusts against the trust assets even though the grantor had no intention o f defrauding that creditor, or any other creditor, when the trust was created in 1970. O n the other hand, a judgm ent creditor o f the grantor generally may not attach die assets in a trust of which the grantor is neither eli­gible nor entitled to receive distrib­utions unless the transfer was in de­fraud of creditors.T h e  T a x  R u le
The treatment of self-settled do­mestic trusts has been explored in a series of federal tax cases that fol­low from the creditors’ rights analy­sis. Specifically , if the grantor’s creditors can reach the entire cor­pus of such a trust, the transfer to the trust is regarded as wholly in­com plete and no gift tax is due upon creation of the trust. As a corollary, however, the entire trust is included in the creator's estate under Code Sec. 2036(a)(1).Thus, in Paolozzi v. Commission- 21er , the setdor transferred property to a trust under which the trustees had discretion to pay over the in­come to her during her lifetime. The Tax Court determined that un­der Massachusetts law, the settlor’s creditors could reach the maximum amount diat, under the trust terms,

could be paid to the settlor — that is, the entire income interest. Ac­cordingly, the gift was incomplete to the extent o f  that interest. In 
Outtuin v. Commissioner , also con­sidering Massachusetts law, the Tax Court reached the same result where the trustee could distribute income and principal to the settlor in the trustee’s discretion but only with the consent of the settlor's spouse. The spouse had an income interest follow ing the settlor's death, could receive principal in the discretion of the trustee at that time, and had a limited testamentary power of appointment. However, the Tax Court concluded that the spouse's veto power was not suffi­cient to distinguish the situation from Paolozzi, regardless of the fact that the spouse might be an ad­verse party for glft-tax purposes.More recently, in Paxton v. Com­

missioner , the Tax Court held that a trust was included in the settlor’s estate where the trustee had discre­tion to apply income and principal among a class of persons including the settlor; the trustee was the sett­lor’s son, who also had a beneficial interest in the trust. The Tax Court looked to Washington state law, but relied primarily on die Restatement rule, discussed earlier, to support its holding.”O f f s h o r e  T r u s ts
In the past few years, there has been considerable use of trusts cre­ated in those foreign jurisdictions that provide greater protection against claims o f creditors than is available under American law. A so-called “asset protection trust" al­lows a grantor to protect assets from his or her creditors without re­quiring the settlor to relinquish all interest in the assets in the trust. In general, asset protection trusts are trusts established in foreign jurisdic­tions that have limited the recourse of creditors to trust assets.The selection of the foreign juris­diction in which the asset protec­tion trust will be established re­quires great care because of die ex­istence o f the English "Statute of Elizabeth” (precursor to U.S. fraud­ulent conveyance law, discussed above), which makes it possible to set aside a transfer diat is intended

to defeat future, but currently un­known, creditors. Some offshore sites have enacted “Statute o f Eliza­beth override” statutes to circum­vent any questions concerning the applicability of the Statute of Eliza­beth. Some of the offshore sites that have passed such legislation are die Bahamas, Bermuda, the Cayman Is­lands, the Cook Islands (which ap­pears to offer particularly strong protection against creditors) and Gibraltar . Other concerns are politi­cal stability and die availability of ad­equate banking and other financial services in the chosen jurisdicdon.Asset protecdon trusts usually are designed so that the settlor, upon creation of the trust, will experience no tax consequences. In almost all cases, an asset protection trust will be a so-called “grantor trust" for federal income tax purposes, with the result diat die creator will con­tinue to be taxed on all the trust in­come in the same manner as if he or she continued to own the trust property outright. In addition, the setdor typically retains certain pow­ers or interests sufficient to render the transfer to the trust an incom­plete gift, thereby avoiding gift tax and keeping the trust property within the settlor’s gross estate for estate tax purposes. For example, in Private Letter Ruling 9536002 (May 12, 1995) (not precedent), the IRS ruled that a transfer to an offshore trust was incomplete because the grantors retained a limited power of appointment over the trust property.T h e  N e w  A la s k a  T r u s t  L a w  
E lim in a tion  o f  th e  R u le  

Against Perpetuities. Under the Alaska Trust Law, an interest in a trust will not fail to be valid be­cause it is non-vested if all or part o f the income or principal o f the trust may be distributed, in the dis­cretion of the trustee, to a person who is living when a trust is creat­ed. As a practical matter, this means a trust can be of perpetual duration provided the Trustee has discretion to distribute trust income and principal to the beneficiaries, at least one of whom is living when the trust is created. (This might be contrasted with South Dakota law, which provides diat a trust may be perpetual if the trustee is authorized



to sell the trust assets and with Delaware law which has abolished the rule against perpetuities in its entirety, except with respect to real estate.) Thus, a perpetual trust now can be created under the law of Alaska which imposes no income tax. And if the trust is not a grantor trust (causing the income to be at­tributed directly to the grantor), state (and local) income tax can be avoided to the extent trust income is not currently distributed to bene­ficiaries who are tax residents of states (or localities) that impose in­come tax.
Spendthrift Provisions. Alaska law also was amended expressly to provide that a person who transfers property in trust may direct that the interest of a beneficiary of the trust may not be either voluntarily or in­voluntarily transferred before pay­ment or delivery of the property to the beneficiary by the trustee. It fur­ther provides that if the trust con­tains such a transfer restriction, the restriction prevents a creditor exist­ing when the trust is created, a sub­sequent creditor or any other per­son from seeking to satisfy a claim out of the beneficiary’s interest in the trust, subject to four exceptions.First, if the settlor retains the power to revoke or terminate the trust, his or her creditors may attach the trust property to the extent of the power of revocation or termina­tion. However, a power to revoke or terminate does not include a power to veto distributions from the trust to another beneficiary, the retention of a special testamentary power of appointment, or the right to receive a distribution of income, corpus or both in the discretion of another person, including a trustee, other than the settlor of the trust. The veto power and power of ap­pointment may be retained by the grantor to prevent the transfer to the trust from being complete for federal gift-tax purposes. By the same token, retention of such pow­ers will cause the assets to be in­cludable in the gross estate of the grantor at death.Second, creditors of the settlor may also attach property in the trust to the extent that die trust income and principal must be distributed to the grantor.

Third, the transfer is void with re­spect to creditors if at the time of the transfer to the trust the settlor was in default by 30 or more days in making a payment due under a child support judgment or order.Fourth, the transfer is subject to attachment by the settlor's creditors if the transfer was intended, in whole or in part, to hinder, delay or defraud creditors under the Alaska fraudulent transfer law. (AS 34.40.010.) However, an action to claim the transfer was fraudulent may not be commenced unless (1) if the claimant was a creditor when the trust was created, the action is brought within the later of four years after the transfer to the trust was made or one year after the trust is or could have been reason­ably discovered, or (2) if the claimant becomes a creditor after the transfer, the action is com ­menced within four years after the transfer to the trust.The foregoing means that if the settlor is not in default by 30 or more days of making a child sup­port payment, the transfer was not intended to defraud creditors and the grantor retains no power to re­voke or terminate the trust or the mandatory right to receive income or principal but only retains the right to receive a distribution in the discretion of a trustee, creditors of the grantor cannot reach the assets contained in the Alaska trust. If the grantor retains the power to veto a distribution to other beneficiaries and a special testamentary power of appointment or similar right, the transfer to the trust will not be com­plete for gift and estate tax purpos­es even though it is not subject to the claims of the grantor's creditors. O n the other hand, if the grantor retains no such power to veto or power o f appointment or similar right, the transfer to the trust will be complete for estate and gift tax pur­poses. Thus, the Act offers flexibili­ty to integrate creditor protection with the grantor’s tax and other es­tate planning objectives.T h e  R u le  f o r  M a k in g  t h e  T r u s t  A la s k a n
A lt h o u g h  four other jurisdic­tions (Delaware, South Dakota, Ida­ho and Wisconsin) allow trusts to

last perpetually in their jurisdic­tions, no statutory guidance is pro­vided by their laws as to what con­nection or nexus is sufficient to cause their state’s law to apply to the trust. The Alaska statute, how­ever, provides 2n explicit rule as to what makes a trust an Alaskan trust for both the purpose of avoiding the rule against perpetuities and the purpose of creating a trust that will not be subject to claims of the sett­lor’s creditors. First, some o f the trust assets must be deposited in the state and be administered by a "qualified person.” Deposited in Alaska means held in a checking account, time deposit, certificate of deposit, brokerage account, trust company fiduciary account or other similar account located in Alaska. A “qualified person” is an Alaskan dom iciliary or an Alaskan trust com pany or bank. Second, the Alaskan trustee s duties must at least include an obligation to main­tain records for the trust (on an ex­clusive or nonexclusive basis with other trustees) and the obligation to prepare or arrange for the prepara­tion of income tax returns that must be filed by the trust (again on an exclusive basis or on a nonexclu­sive basis with other trustees). Third, part o f the administration must occur in the state.S o m e  C o n t r a s t s  t o  F o r e ig n  A s s e t  P r o t e c t io n  T r u s ts
Alth o u g h  an American now is able to create an Alaskan trust of which he or she is a discretionary beneficiary which will be protected from the claims of his or her credi­tors, an Alaska trust will not pro­vide the same level of practical pro­tection from claims o f creditors which may be afforded to a trust created in one of the offshore juris­dictions, such as the Cook Islands or the Bahamas. The laws of such offshore jurisdictions typically have extremely short statutes of limita­tions before the period to com ­mence an action claiming the trans­fer to the trust was fraudulent runs which, as a practical matter, cannot be met by a creditor especially if the trust is created and funded suf­ficiently in advance of the entry of a final judgment against the debtor in an American court. Second, the



jurisdiction may prohibit the en­forcement of American judgments. That means the action must be re­tried in the offshore jurisdiction. As a practical matter, that may well be impossible. Because Alaska is one of the American states, its courts will be required to give full faith and credit to any judgment of a sis­ter state although, as indicated, a judgment against the debtor will not be enforceable against the Alas­ka trust unless there is a finding that the transfer to the trust was a fraudulent transfer or some other reason for voiding the trust, such as the grantor having been in default by 30 or more days in child support payments at the time the trust was created. Third, at least some of these offshore jurisdictions explicit­ly exclude some claimants from contending a transfer was fraudu­lent. For instance, in some cases, a claim founded on a domestic right (such as an equitable distribution claim to property in the event of a divorce) cannot be brought against a trust situated in that jurisdiction.In some ways, however, a for­eign asset protection trust may be less desirable than an Alaska trust. Obviously, there is greater political risk in these offshore jurisdictions than diere is in the United States. In addition, new “anti-foreign trust” provisions added to the Internal Revenue Code (see, e.g., Code Sec. 6048) will not apply to an Alaska trust. Also, it may be that a court would be more prone to view the creation o f a foreign asset protec­tion trust as an attempt to remove or secrete assets than it would the creation of an Alaska trust. In a re­cent bankruptcy court case, the court expressed considerable hostil­ity to the creation of an offshore trust and ultimately applied New York law to determine whether the debtor had retained a property in­terest in the trust (which was estab­lished under Jersey law) for purpos­es o f determining w hether he should be denied a discharge in bankruptcy. It appears, however, that this case .nay hr.ve turned on the rather extraordinary facts, which the court apparently perceived as involving a course o f deception and concealm ent o f assets by the debtor.

O p t io n s  U n d e r  d ie  A la s k a  T r u s t  A c tA significant obstacle to the mak­ing of lifetime transfers is that the property owner is then cut off from the property. For example, some persons are willing to make a gift, and anticipate that they will be comfortable without the gifted asset and/or the income therefrom under the most likely scenarios, but are concerned about a "disaster” situa­tion in which they might need ac­cess to the funds. They may not be at all concerned about protecting assets from creditors. In such a case, an offshore trust may be ap­propriate to consider. Precisely be­cause the normal U.S. rule permit­ting creditors to reach the trust does not apply, the fact that the grantor is a permissible beneficiary of trust income and/or principal in the dis­cretion of an independent trustee should not render the gift incom­plete and includable in the estate under Code Sec. 2036 or 2038. Thus, the trust can be structured so that the transfer is a completed gift upon creation. Gift tax would be paid (or unified credit applied). In that way, the “normal” estate plan­ning benefits of removing gifted as­sets and the appreciation thereon from the estate are achieved. How­ever, the Trustee can give the sett­lor access to the trust assets.These same opportunities are now available to Americans using Alaska trusts. For example, an indi­vidual could create a so-called “Crummey tmst” in Alaska for the benefit of himself or herself as well as members of his or her family and protect transfers to the trust from gift tax using annual exclusions with respect to the other family members. For instance, a woman who is married and has two chil­dren could transfer up to $50,000 under the protection of the annual exclusion under Code Sec. 2503(c) granting her husband and each child the right, respectively, to with­draw $10,000 and $20,000 from the trust. The transfers to such a trust created under Alaska law would be complete and should be excludable from the grantor's estate at death even though the grantor is eligible, although not entitled, to receive

distributions from the trust in the discretion of a trustee other than himself or herself. O f course, the beneficiaries may exercise the pow­ers of withdrawal so that there is no property left in the trust from which the grantor could benefit. In addi­tion, to the extent that the powers of withdrawal have not lapsed tax- free pursuant to Code Sec. 2514(e) and 2041(b)(2), the property subject to the powers of withdrawal will be includable under Code Sec. 2041(a) in the gross estates of the power- holders.An individual also could create an Alaska trust and transfer the amount of his or her remaining gift tax exemption equivalent (which can be as great as $600,000) and re­main a beneficiary eligible to re­ceive distributions in the discretion of a trustee other than himself or herself and avoid having the prop­erty includable in his or her estate. This provides an opportunity to re­move the income and appreciation earned on the property during the balance of his or her lifetime from his or her gross estate even though the grantor has retained the possi­bility of receiving assets back in the discretion of the trustee if appropri­ate circumstances arise. Simnarly, an individual could make a transfer, which is complete for estate and gift tax purposes, to an Alaska trust, of which he or she is eligible to re­ceive distributions, equal to his or her remaining GST exemption un­der Code Sec. 2631(a) which can be as great $1 million. This would al­low the amount protected from generation-skipping transfer tax to increase by post-transfer income and appreciation during the bal­ance of the transferor's lifetim e even though the grantor is an eligi­ble beneficiary of the trust.The entitlement to payments from a grantor retained annuity trust (GRAT) described in Code Sec. 2702(b)(1) or grantor retained uni­trust (GRUT) described in Code Sec. 2702(b)(2) must terminate prior to the death of the grantor or the trust assets will be includable, in whole or in part, in the grantor’s es­tate.5’ However, if the GRA T or GRUT is created under Alaska law, the property may continue in trust after the grantor’s annuity or uni-



t ru s t te rm  e n d s , a n d  th e  g ra n to r  
th e rea fte r  c o u ld  b e  e lig ib le  to  r e ­
ce iv e  d is tr ib u tio n s  fro m  th e  tru s t 
w ithou t causing  th e  tru st to  b e  in ­
c lu d ab le  in  his o r  h e r  e s ta te , p ro ­
v id ed  th e  g ran to r su rv iv es  the  a n ­
nuity o r  unitrust term .

C o n c l u s i o n s
The dual goals of a sse t p ro te c ­

tion  an d  re d u c tio n  in  tax a tio n  a re  
o ften  com patib le  a n d  co m p le m e n ­
tary. T he n e w  A laska T rust Act p ro ­
vides an  o p p o rtu n ity  for A m ericans 
in all states to  create  trusts in Alaska 
w hich  m ay he lp  ach ieve  bo th  goals. 
A lth o u g h  n o t p ro v id in g  a ll o f  th e  
p ra c tic a l p r o te c t io n  th a t  m ay  b e  
available th rough  sim ilar trusts c re ­
a ted  in  offshore jurisd ictions, m any  
A m ericans w ill p re fe r  fo r th e ir  a s ­
sets to  rem ain  in th e  U nited  States. 
For them , A laska trusts m ay  b e  c o n ­
sidered . A lthough  n o t d iscussed  in 
d e ta il  in  th is  a r t ic le , m a k in g  th e  
trust p e rp e tu a l m ay offer add ition al 
financia l, ta x  a n d  e s ta te  p la n n in g  
benefits. ♦
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statement (2d) Trusts, Secs. 155 and 157; 
Cal. Prob. Code Ann. Secs. 15400-15307.

13-See Code Sec. 2041.
14. See C onvcrstan v. Kellogg, 136 Mich. 

App. 504, 357 N.W. 2d 705 (Mich. App.
1984); Scott, supra, Sec. 157.1.

15. Sec Oshlns & Blattmachr, “The Mega- 
trust.: An Ideal Family Wealth Preserva­
tion Tool", Trusts & Estates 20 (November 
1991).

16. It is not always clear whether a transfer is 
for fair value for tills purpose. The analysis 
will depend on applicable law and the facts 
of the case.

17. Sec Obcrst v. Oberst, 91 B.R. 97 (Bkrtcy. 
C.D. Cal. 1988).

18. Sec, e.g., Restatement (2d) Trusts, Sec. 
156.2.

19. Although apparently not widely known, a 
rule somewhat similar to that in Alaska is 
contained In Missouri Revised Statute Sec. 
456.080.

20. However, It seems that not every retained 
Interest will trigger the application of tliis 
rule. For example, a power to direct invest­
ments probably Is not attachable by the 
grantor’s creditors. A related Issue is 
whether creditors can reach the assets of a 
trust over wliich the settlor retained a pow­
er of revocation (or a general power of ap­
pointment), and whether creditors can 
reach the assets of such a trust to satisfy 
the debts of the settlor/dcccdcnt. It ap­
pears that the trend is to allow assets In

such a trust to be used to satisfy the debts 
of the settlor/decedent and toward extend­
ing the recourse of creditors (including 
creditors of a decedent) against sudi trusts, 
In some cases by statute. See, e.g., Cal. 
Prob. Code. Ann Secs. 18200 and 18201; 
State Street Dank & Trust Co. v. Reiser, 
389 N.E.2d 768 (Mass. App. 1979).

21. 22 T.C. 182 (1954). See, also, Rev. Rul. 
77-378, 1972-2 CB 347; Rev. Rul. 76-103, 
1976-1 CB 394.

22. 76 T.C. 153 (1981), acq. 1981-2 C.B. 1.
23. Sec Comm'r v. Vander WIjccIc, 254 F2d 

895 (6th Cir. 1958), acq. 1962-1 CB 5 
(same result under Michigan law); PLR 
8350004 (same result under California 
law). Neither a private letter ruling (PLR) 
nor a national office technical advice mem­
orandum may be cited or used as prece­
dent. Code Sec. 6110(j).

24. 86 T.C. 785 (1986).
25. See, however, Estate o j  German v. Unit­

ed States, 85-1 TC H 13,610 (Ct. Cl. 1985) 
and Herzog v. Comm'r, 116 F.2d 591 (2d 
Cir. 1941), finding that creditors could not 
reach assets of a trust of which the settlor 
was one of several discretionary beneficia­
ries (or found that the Internal Revenue 
Service had failed to meet Its burden to 
show that settlor's creditors could reach 
the asset held In the trust). However, the 
conclusion reached by the Federal courts 
in these cases may not be the same as 
those reached by state courts. Compare 
Vanderbilt Credit Corp. v. Chase M anhat­
tan Bank, N.A., 100 AD2d 544, 473 NYS 
2d 242 (2d Dcp't 1984) with H erzog v. 
Comm'r, supra.

26. In general, it appears that asset protection 
trusts will be effective only against future, 
but currently unknown, creditors. The sett­
lor, generally, cannot be Insolvent at the 
time the trust Is created or become insol­
vent as a result of the creation of the trust.

27. Sec Code Sec. 677(a) (a trust is a grantor 
trust If, among oilier situations, the trustee, 
without the consent of an "adverse party", 
can distribute the trust assets to the 
grantor.) There will be no Code Sec. 1491 
excise tax consequences since no tax will 
apply to the transfer of appreciated assets 
to a foreign trust so long as that trust is a 
"grantor trust" and the settlor is a U.S. per­
son. Rev. Rul. 87-61,1987-1 CB 219.

28. AS 34.27.050(a)
29. Reg. Sec. 25.25 ll-l(c).
30. Code Sec. 2036(a)(2), 2038(a).
31. An Alaska trust could not be used to avoid 

child support or alimony payments be­
cause neither a Judgment for child support 
nor one for alimony is dischargeable in 
bankruptcy. Bankruptcy Code Sec. 
523(aX5).

32. It Is possible that a court would deter­
mine that the statute of limitations of the 
grantor's domicile state (or another state) 
should be applied rather than the one pro­
vided under the new Alaska law. This 
could mean a shorter, longer or ".dlffcr- 
cnt'statutc of limitations. However, the de­
termination that the trust Is "spendthrift" 
under Alaska law should apply even If the 
grantor is domiciled elsewhere. Sec 4 Col­
lier on  Bankruptcy, 544.02 at 544-13 to 
544-14 and fn. 17 (15th ed, 1989) ("The



tendency o f the courts is to treat the law of 
the site of property at the commencement 
of die case as governing to the extent that 
See. 544(a) refers to non-bankruptcy law’); 
4A Collier on Bankruptcy, f  70.26 at 364- 
365 (14th ed.) ("Whether the bankrupt's 
interest as a cestui quo trust was, at the 
time of bankruptcy, assignable or transfer­
able, or subject to attachment, seizure or 
judicial sale, is a matter generally to be de­
termined by the law of the state where the 
trust has its situs" (footnote omitted]); Fer­
rari v. Barclays Business Credit, Inc., 108 
B.R. 384, 387 (D. Mass. 1989) ("The author­
ities ... have shown a preference for apply­
ing the law of the site of the conveyed 
property); In  re Remington, supra (apply­
ing Pennsylvania law to determine interest 
of New Jersey debtor in trust established 
under Pennsylvania law). But cf. In re Port­
noy, infra (alleged concealment of assets of 
offshore trust as grounds for denial of dis­
charge in bankruptcy).

33. But, sec 515 S. Orange Grove Owners 
Ass'n v. Orange Grove Partners, Plaint No. 
208/94 (High Ct. Raratonga, Civil Div., 
Nov. 6, 1995)

34. In re Larry Portnoy, 201 B.R. 685, 695 
(S.D.N.Y. 1996).

35. See, e.g., PLR 9332006 (not precedent) 
(transfer to offshore trust of which grantor

and members of grantor’s family are eligi­
ble beneficiaries a completed gift and will 
not be in grantor's estate because under 
the law governing the trust creditors of the 
grantor cannot attach the trust assets).

36. See, generally, Blattmachr & Slade, “Build­
ing an Effective Life Insurance Trust"

co n t in u ed  on p a g e  94  
Trusts & Estates 29 (May 1990) explaining 
how to structure such a trust to hold Insur­
ance policies on the grantor's life. Crum- 
mcy trusts can hold other assets as well. It 
seems that the life insurance proceeds 
should not be includable in the grantor's 
estate under Code Sec. 2042 if the grantor 
is merely an eligible beneficiary of the trust 
which is not subject to the claims of his or 
her creditors, because the incidents of 
ownership (which is the "touchstone" for 
application of Code Sec. 2042) held by a 
trust arc not automatically attributed to the 
beneficiary whose life Is insured. See, e.g., 
PLR 9434028 (not precedent).

37. The Internal Revenue Service has con­
tended that a GRAT is includable in its en­
tirety under Code Sec. 2039(a) if the 
grantor dies during the term for which he 
or she is entitled to annuity payments. Sec 
PLR 9345035 (not precedent).
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Estate Planning on America’s Last Frontier: 
Alaska Trusts, Limited Partnerships, and LLCs

by Jonathan G. Blattmachr, New York, New York*
George E. Goerig, Jr., Anchorage, Alaska; and 
Richard S. Thwaites, Jr., Anchorage, Alaska

Two 1997 statu tory  changes to A laska  law  provide 
new  estate  planning  opportun ities fo r c lien ts th rou gh ­
o u t the country, as w ell as for so m e ou tside  the  U nited  
S ta tes . T h e  A laska  T ru s t A ct, C h a p te r  N o . 6, S L A  
1997, w hich  becam e effective in  A pril, 1997, allow s 
individuals to create  “se lf-se ttled"  trusts under A laska 
law  that a re  im m unized  under tha t s ta te ’s law s from  
c la im s o f  the  in d iv id u a l’s c re d ito rs . A n o th e r  a c t 
am ended  A laska  law  re la ting  to  lim ited  p artn ersh ip s 
an d  lim ited  liab ility  com p an ies fo rm ed  in  tha t sta te . 
C hap ter N o . 78, S L A  1997. T h is  second  change w as 
designed  to  sim plify  the  fo rm ation  and  o p era tio n  o f  
th e se  e n titie s  as p e rm itte d  u n d e r  th e  new  T re a su ry  
D epartm ent “check  the b o x ” regulations^ T h ese  tw o  
s ta tu to ry  changes p ro v id e  enh an ced  o p p o rtu n itie s  in  
th e  U n ited  S ta tes  fo r  a s se t p ro te c t io n . P e rh a p s  o f  
g rea te r in te rest to F ellow s, the  tw o  acts  p rov ide  new  
opportun ities in estate  p lann ing . A lth o u g h  using  e ith e r 
a c t a lone  m ay  be e ffec tiv e , e s ta te  p la n n in g  m a y  be  
m ore enhanced in m any  cases by  u sing  a  com bination  
o f  A laska  trusts and A laska  lim ited  partnersh ips o r lim ­
ited liab ility  com panies.

Alaska Trusts
T he p rincipal chan ges m ade b y  the  A laska  T rust 

A ct are  (1) effectively  to rep ea l the  ru le  aga inst p e rp e ­
tuities for A laska  trusts, and  (2) to  p e rm it a n  indiv idual 
to  c reate  an  A laska tru s t o f  w hich  h e  o r sh e  is an  e lig i­
ble benefic iary  yet (un like  the  law  tha t p revails in  v ir­
tually  all o th e r A m erican  sta tes) w h ich  w ill no t b e  s u b ­
je c t to  the claim s o f  h is o r  h e r c red ito rs . T h is la tte r  
ch an g e  no t o n ly  p ro v id e s  a sse t p ro te c tio n , b u t a lso  
allow s lifetim e transfers to be  com p le te  fo r  federal g ift 
and esta te  tax  purposes in w ays n o t p rev iously  ava il­
able under A m erican  law . 1

A s a general m atter, to  the ex ten t tha t a  c red ito r 
can reach assets transferred  b y  an ind iv idua l to a  trust, 
those transfers will no t constitu te  com p le ted  gifts and  
w ill be  includable  in the  g ross esta te  o f  the  transferor. 
H ow ever, it seem s certa in  tha t if  the  trust is L rm ed in 
“a state  w here the g ran to r’s c red ito rs  cann o t reach the 
trust assets, then  the g if t is com p le te  for federal g ift 
tax p u rp o se s ....” Rev. Rul. 76-103, 1976-1 C .B . 293.

•Copyright 1997 Jonathan G. Blattmachr. George E. Goerig. Jr., 
and Richard S. Thwaites. Jr. All rights reserved.

See a lso  Rev. Rul. 77-378, 1977-2 C .B . 347; Estate of 
German v. U.S., 7 Ct. Cl. 641 (1985); Estate ofUhl v. 
Commissioner, 241 F.2d 867 (7th Cir. 1957); Estate of 
Wells v. Commissioner, T.C. M em o 1951-574. B oth 
Rev. R u l. 76-103 and Rev. R ul. 7 7 -37 8  specifically  
deal w ith  com pleted  gifts, and  not- w ith  estate  exc lu ­
sion. T hese  rulings m ake c lea r that if, under the law  
w here the  trust is created, creditors cannot reach the 
p roperty  transferred, the transfer is entirely com plete 
fp r g ift tax purposes .2 I f  the g ran to r has retained  an 
in terest, as noted above, creditors can  reach  that in ter­
e s t and  presum ably  the  transfer w ould not b e  entirely  
com p le te . A lthough it  is theoretically  possib le  fo r a  
transfe r to  be  entirely  subject to  gift tax  (even though 
p artia lly  an incom plete  g ift) and. s till be  included  in  
the g ross estate  o f  the transferor, such  circum stances 
a re  rare . H owever, the rulings state  tha t the transfer is 
en tire ly  com ple te  for g if t tax pu rp o ses , not ju s t  that it 
is en tire ly  subject to g ift tax. I t  is thus reasonable  to  
con clude  tha t the  In ternal R evenue S erv ice  has deter­
m ined  tha t no in terest w as retained  b y  the transferor 
b ec au se  i f  the g ran to r had  re ta in ed  an  in te rest, the 
tran sfe r w ould b e  partly  incom plete .3 -

In  c o n tras t to  the law  o f  m o st A m erican  states, 
m any ju risd ic tio n s outside the U nited  States provide 
tha t the in te rest o f  a  g ran tor in a trust he  o r she created 
is n o t su b je c t to  the  c la im s o f  h is o r  h e r  c re d ito rs  
unless the transfer to the trust w as a fraudulen t transfer 
u n d e r th a t ju r is d ic t io n ’s ru les. A s a  co n seq u ence , 
u nder U .S . law  transfers to such a  fo reign  trust can be 
com plete  fo r U.S. estate  and g ift tax purposes, even 
though the  g ran tor is a beneficiary  o f  the trust. Indeed, 
the German, Uhl, and Wells cases cited above so  hold.
In add ition , the IRS has explic itly  so ru led  in private 
le tter ru lings. For instance, in PL R  9332006 ,4 the Ser­
vice held  that a transfer to an offshore trust o f  which 
the g ran to r and m em bers o f  the g ran to r’s fam ily were 
elig ib le  as beneficiaries in the d iscre tion  o f  a trustee 
(w ho was a  person other than the grantor) was a com ­
p le ted  g if t and  w ould no t be in the g ra n to r’s gross 
esta te  for federal estate tax purposes because, under 
the law  govern ing  the trust, cred ito rs o f  the gran tor 
co u ld  no t a ttach  the  tru s t a sse ts . S ee  a lso  PLR  
8 0 3 7 1 1 6 . W ith the  A laska  T ru s t A ct, such  a  tax- 
advantaged trust can  now be created  under the law o f 
A laska.
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Self-Settled Estate Planning Trusts
T he A laska A ct o pens a new dim ension  in estate 

p lanning for A m ericans. T hey  can now m ake lifetim e 
tra n sfe rs , w h ich  a re  c o m p le te  fo r fed era l g ift and  
estate tax  purposes, to  an A laska  trust o f  w hich the 
g ran to r is elig ible; but n o t entitled , to receive d istribu­
tions in the d iscre tion  o f  a  trustee (o ther than h im self 
o r  herself).5 S u ch  se lf-se ttled  A laska trusts could be 
used for v irtually  all life tim e estate  p lanning  transfers.

F or in s tan ce , an  ind iv id u a l m ay m ake transfers 
u nder th e  p ro te c tio n  o f  the  In te rn a l R evenue  C ode  
§ 2 5 0 3 (b ) g ift tax  a n n u a l ex c lu s io n  by  tra n sfe rrin g  
property  to an annual exclusion  or so-called  "C rum - 
m ey" tru s t, w h ich  p ro v id es  th a t c e rta in  ind iv id ua ls  
(such as a transfe ro r’s spouse , descendants, and p er­
haps o thers, but no t the g ran to r) can w ithdraw  p roper­
ty transferred to  the  trust up  to the am ount o f  annual 
exclusions not used  elsew here . W ith an A laska trust, 
the g ran to r m ay rem ain  e lig ib le  to receive  d is trib u ­
tions o f  tru s t p ro p erty  in  the d iscre tio n  o f  a  trustee  
o ther than  the g ran to r w ith ou t causing  the trust assets 
to be includable  in  h is o r  h er estate. F rom  an  estate 
p lann ing  persp ec tiv e , th e  g ran to r w ill w ant d istribu ­
tions to h im  o r h e r  to  be m in im ized , because such  d is­
tributions d im inish  the  es ta te  tax  p lann ing  benefits o f  
having m ade com ple ted  transfers to  the  trust that o th ­
erw ise  w ould be ex c lu d ab le  from  his o r  h e r estate.

If.an ag reem en t that the  g ran to r w ould receive the 
incom e fro m  or th e  use  o f  the assets held  by the  trust 
m ay be  in fe rred  fro m  th e  c ircu m stan ces , the  asse ts 
a lm ost c e rta in ly  w ill b e  inc lu d ab le  in  the  g ra n to r’s 
esta te , u n d e r C o de  § 2 0 3 6 (a )( l) , even w hen coupled  
w ith the finding  tha t the g ran to r had no legal entitle­
m ent to su ch  incom e o r use . See, e.g., Estate of Skin­
ner v. U.S., 197 F. Supp . 726  (E .D . Pa. 1961), aff'd,
316 F. 2d 517  (3rd  C ir. 1963). O n  the o th e r hand, only 
occasional use o f  tru st a sse ts o r  occasional receip t o f  
trust inco m e sh o u ld  avo id  any such  in fe rence . See, 
e.g., Estate of Wells v. Commissioner, supra. A ctual 
re ten tion  o f  the p ro p erty  o r  the  incom e (that is, the 
failure actually  to tran sfe r the p roperty  o r  the incom e 
to another) m ay a lso  resu lt in  esta te  tax inclusion. See, 
e.g., Lee v. United States, 86-1 U .S .T .C . i  13,649 
(CCH X W .D . Ky. 1986).

Annual Exclusion Trusts
N ot in freq uen tly , a  C ru m m ey  trust w ill acqu ire  

one o r m ore life  insu rance  con tracts on the life o f  the 
g ran to r o r on  the lives o f  the  gran tor and the g ran to r’s 
spouse. O w nersh ip  o f  the po lic ies by the  trust is an 
attem pt to keep  the p roceeds paid at death  from  inclu­
sion in the esta te(s) o f  the  insured(s). I f  the insured 
holds no  “inciden t o f  ow nersh ip” in the policy at or 
w ithin three years o f  death , and  if  the proceeds are not 
paid to  the esta te  o f  the insured, the proceeds should

not be  included  in the in su red ’s g ro ss  estate. C ode 
§2035, 2042.

If  the  te rm s o f  an annual exc lusion  (o r ano ther 
type) A laska  trust tha t acquires a  cash  value life insur­
ance con trac t provide m erely that the trustee may, in 
the exercise  o f  its d iscretion, d istribute trust assets to 
the grantor, the incidents o f  ow nership in the contract 
should  no t be  attributed to the  insured grantor so as to 
cause  the  p roceeds to be includable in  his o r h er estate. 
See, e.g., P L R  9434028 (incidents o f  ow nership held  

. by a trust are  not autom atically  attributed to the bene­
ficiary  w hose  life is insured i f  the beneficiary  is not a 
trustee).

T h is  p ro v id es  an  o p p o rtu n ity  fo r the  g ran to r, 
th roug h  the exerc ise  o f  d iscretion  o f  a trustee o ther 
than  h im se lf  o r  herself, to be eligible to receive cash 
value in  the po licy  w ithout causing the proceeds paid  

■' a t dea th  to  b e  includab le  in h is  o r h er estate..
r-

Unified Credit, GST Exemption, and Other TVusts
O ne o f  the  m ost effective lifetim e p lanning  tech ­

n iq u es is  to tra n sfe r as early  as possib le  in  life  the  
am oun t p ro tec ted  from  gift tax by reason  o f  the unified 
c red it a llow able  under C ode Sec. 2010  o r by reason  o f  
the  am oun t o f  G S f  exem ption under C ode Sec. 2631. 
U se  o f  th e  unified  c red it (w hich under the Taxpayer 
R e lie f  A c t o f  1997 w ill increase com m encing in 1998 
and  con tinu ing  through 2006) early  in  life  can result in  
a  very  large  am oun t being  excludable from  the trans­
fe ro r’s esta te . T h e  early  use o f  the $1 m illion  G ST 
exem ptio n  (w h ich  u n d er the T axpayer R elie f A c t o f  
1997 is indexed  fo r inflation) can  be even m ore effec­
tive from  an  esta te  p lann ing  perspective. In  the  long 
run , because  the  G S T  exem ption can b e  used to  avoid 
w ealth  tran sfe r tax  on property  as it passes from  one 
g en e ra tio n  to th e  nex t w ithou t lim it, the  use o f  the 
G S T  exem ption  to  avoid tax m ay be even m ore im por­
tan t than u se  o f  the  unified credit. (As noted earlier, an 
A laska  tru s t can b e  structured so  it can last perpetual­
ly. A lso, A laska  has no incom e tax.)

T h e  re m a in d e r  fo llow ing  the  g ran to r’s re ta ined  
in te re s t te rm  in  a  g ra n to r  re ta in ed  ann u ity  tru st 
(G RA T), g ran to r retained  unitrust (GRUT), o r grantor 
re ta ined  inco m e tru st (G R IT ), includ ing  a  qualified  
personal residence  trust, can pass outright to o thers or 
rem ain  in trust. In m ost jurisd ictions in the U nited 
S tates, the  p roperty  will continue to be includable in 
the g ran to r’s esta te  if  the g ran tor is eligible to receive 
con tinu ing  d istributions in the discretion o f  a trustee 
a fte r  the g ra n to r ’s en titlem en t to paym ents ceases , 
because th e  g ran to r 's  creditors w ill be able to attach 
the trust assets. S ee  Rev. Rul. 77-378, supra. H ow ev­
er. i f  the GRAT, GRUT, o r G R IT  is an A laska trust, the 
p ro p e rty  sh o u ld  n o t be inc lud ab le  in the  g ra n to r’s 
estate  a fter the annuity, unitrust, incom e, o r use term
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ends, even if  the g ran to r rem ain s e lig ib le  to receive 
distribution from  the  con tinu ing  trust fo r the balance 
o f his o r h er life tim e  in the  d iscre tion  o f  the trustee 
other than  the grantor.

I f  the A laska  tru s t ho lds real p roperty  outside o f 
that sta te , it is po ssib le  tha t a  co u rt w ould  apply the 
spendthrift trust ru le  o f  the state w here the  property  is 
situated ra ther than  the  spendthrift trust ru le  o f  Alaska. 
I f  the real estate  is located  in a  state  w here spendthrift 
trust p ro v is io n s  a re  n o t effective  in  p ro te c tin g  the 
grantor’s interest in  the  trust from  claim s o f  his o r  her 
creditors, it m ay b e  appropriate  to perm it the  trustee to 
distribute trust p roperty  to the  g ran to r only  i f  the real 
property outside o f  the  state  o f  A laska  is no  longer held 
in the trust (e.g., the  non-A laska rea l esta te  has been 
sold by the trustee o r d istribu ted  to o ther beneficiaries).

In m o s t s ta te s , th e  g ra n to r  c o u ld  n o t b ecom e a 
beneficiary  to w hom  the  tru stee  cou ld  d istribute  assets 
from  any con tinu ing  tru s t a fte r  the charitab le  term  o f  a 
charitable lead tru s t w ithou t c ausin g  the  p ro perty  to be 
includable in  the g ra n to r’s esta te  due to the r ig h t o f  the 
grantor’s c red ito rs to  a ttach  the  tru st assets. S ee  Rev. 
R u l. 77 -378 . I f  th e  c h a r ita b le  le a d  tru s t is  c rea ted  
under A laska  law , how ever, th e  g ran to r m ay  rem ain  
e lig ib le  to receiv e  d is trib u tio n s  from  the con tinu in g  
tru st after the  charitab le  term  end s w ithou t causing  the 
property  to  be  in c lud ab le  in  h is o r  h e r estate. Estate of 
German v. U.S., supra, Estate of Wells v. Commission­
er, supra, Estate ofUhl v. Commissioner, supra.

Use of Alaska Trusts by Non-U.S. Persons
A laska trusts m a y  a lso  be  e ffective  veh ic les fo r 

use  by  non-U .S . perso ns. F o r exam ple , m any ind iv id­
uals who a re  n e ithe r U .S . c itizen s n o r  U.S. dom icil- 
ia r ie s  (“ fo re ig n e rs" )  h av e  A m e ric a n  re la tiv e s  o r  
friends w hom  they w ish  to  benefit. E xcep t fo r  U .S. 
rea l estate and  tang ib le  p erso na l property , a  fo re igner 
m ay  m ake lifetim e g ifts  to  o r  in  trust fo r A m ericans 
w ithout the im position  o f  U .S. g if t tax . S im ilarly, a  
foreigner m ay m ake tran sfe rs  a t d e a th  to  o r in  trust for 
A m ericans w ithou t the  im positio n  o f  U .S. esta te  tax, 
except to the  ex ten t the  tran sfe r consis ts o f  U .S . real 
esta te  or tangibles, s to ck  in  U .S. corporations, and  cer­
ta in  in d eb ted n ess  o f  U .S . o b lig o rs . In  a d d itio n  to 
avoiding U .S. gift and  es ta te  tax, these transfers may 
be m ade free  o f  g e n e ra t io n -sk ip p in g  tra n s fe r  tax. 
Treas. Reg. §26 .2663-2(b). A  fo re igner can thus trans­
fe r to  o r p la ce  in tru s t  fo r  A m e ric a n s  u n lim ited  
am ounts o f  non-U .S . a sse ts w hich  w ill never b e  sub­
jec t to U.S. w ealth  tran sfe r tax. S uch  an opportunity  
suggests consideration  o f  the  c reation  o f  a veiy  long­
term  o r perpetual trust by a fo re ig n er fo r A m erican  rel­
atives o r friends w hom  the fo re ig n er w ishes to benefit.

S ix  A m erican sta tes a llow  trusts to last perpetual­
ly: Alaska. D elaw are. Idaho , South  D akota, and W is­

consin . A laska  m ay be the  m ost preferable o f  a ll for 
several reasons. F u s t, i f  the fo re igner w ishes, he o r 
she could  rem ain a  beneficiary  o f  an A laska trust to 
w hom  the tru s tee  co u ld  m ake d is tr ib u tio n s  w itho u t 
causing  the trust to  be includib le  in  his o r  her es ta te  for 
federal esta te  tax purposes. T h is could  be very im por­
tant due to the  m ajor d istinction  in  the taxation  o f  for­
e ig n e rs  fo r g if t tax  p u ip o se s  o n  the  o n e  h an d , and  
esta te  tax p u iposes on  the other. L ifetim e gifts by  for­
e igners o f  U .S. securities are no t sub ject to U .S . gift 
tax b u t those  sam e secu rities , as a  general ru le , are 
sub ject to U .S . estate  tax i f  includ ib le  in  the fo reign­
e r ’s esta te  a t death. H ence, a  fo reigner cou ld  transfer 
U .S. s to ck  to  an A laska  T rust free o f  U .S. tax, rem ain  
an  e lig ib le  b en e fic ia ry  fo r  life  a n d  y e t av o id  U .S . 
esta te  tax  on  the  trust assets a t death . A lso, on ly  A las­
k a  has a  sta tu to ry  ru le  o f  w hat m akes a  trust be treated  
a s  s i te d  the re : (i) th e re  m u st b e  an  A la sk a  tru s tee  

,'w hose  du ties consist a t least o f  m a in ta in ing  a  se t o f  
tru s t re c o rd s  and  o f  p re p a rin g  o r  a rra n g in g  fo r  the  
p reparation  o f  any trust tax  retu rns, (ii) p a rt o f  the trust 
assets m u st b e  m aintained  in  A laska, such as by  m a in ­
tenance o f  a  bank  o r b ro kerage  accoun t there, and  (iii) 
som e p a rt o f  th e  adm in istration  m ust occu r in  A laska, 
such  as ho ld ing  som e trustee m eetings there  o r  e ffect­
ing  som e “trad es"  there.

In  fac t, even  i f  a  fo re igner does n o t w ish to benefit 
A m ericans bu t sim ply  w ants to  c reate  a  tru st fo r h is  o r 
h e r  ow n benefit that is  p ro tected  from  cla im s o f  h is o r 
h e r  cred ito rs, an  A laska trust m ay be  p referab le  to  o ne  
c reated  in  an “offshore”  ju risd ic tion  even i f  tha t ju r is ­
d ic tio n  p ro v id es  fo r th e  tru s t a sse ts to  be  p ro tec ted  
from  c la im s o f  the  g ran to r’s creditors. F o r several re a ­
sons, m any  foreigners acqu ire  o r  m ain ta in  assets in  the 
U nited  S tates. H old ing  those assets through  an  A laska  
tru s t m ay well p rovide an  additional level o f  p ro tec­
tio n  fo r them .

Alaska Limited Partnerships and Limited 
Liability Companies

L im ited  partnersh ips and lim ited liab ility  com pa­
nies have becom e a m ainstay in business and personal 
planning. The adoption by  the Treasury D epartm ent o f  
the so-called “check the box" regulations effective Janu­
ary  1, 1997, vastly sim plified the form ation and adm in­
istration o f  such entities. See Treas. Reg. §301.7701-1,
2, 3. P rio r to the  adoption  o f  those regulations, four 
com plex  factors (know n as “corporate  characteristics 
factors") had  to b e  analyzed to determ ine w hether an 
entity  o ther than a  corporation would be taxed as a  cor­
poration o r  as a partnership. It is generally preferable 
for an entity to be  taxed as a partnership rather than a 
corporation  because profits are taxed once, losses are 
passed through to the ow ners o f the entity, and adjust­
m ents to basis are usually m ore favorable. See, e.g.,
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IRC § 754. M oreover, entities treated as partnerships for 
incom e tax purposes can be m uch m ore flexible in for­
m ation, operation and ow nership than so-called S cotpo- 
ra tion s . S ub jec t to  ce rta in  excep tio ns (such as for 
dom estic (U .S.) corporations), an entity  m ay elect on  its 
first tax return filed after 1997 to be treated as a partner­
sh ip  (or, a lternative ly , as a  corp o ra tio n ) for federal 
incom e tax purposes.

Entities treated as partnersh ips, in certain c ircum ­
stances, can be used to enhance the protection o f assets 
from claim s o f  creditors. First, “buy-ou t" provisions 
contained in a  partnersh ip  agreem en t (or o ther d o cu ­
m ent) som etim es p rov ide  o th e r  ow ners o r the en tity  
itse lf the right to  buy partnersh ip  interests (o r com para­
ble interests in a  L L C ) from  a partner w ho becom es 
bankrupt. A lthough these “ triggered  by bankruptcy" 
provisions som etim es are no t enforceable, they m ay be 
enforceable  in certa in  o ther cases. In  any event, the ir 
m ere.existence m ay chill a  cred ito r from  attem pting to  
attach a  partnership  interest. Second, as a general m at­
ter, any c red ito r w ho  does succeed  to the econom ic 
in terest o f  the bankrup t partner but does not becom e a 
partner (because, fo r exam ple, state law  o r the  p artner­
sh ip  agreem ent so  prov ides) nonetheless m ay be taxed 
apparently  on a  p ro  ra ta  portion  o f  the  incom e, even i f  
no  d istributions are  m ade. See Rev. R ul. 7 7 -1 37 ,19 77 - 
1 C .B . 178. This m ay  m ake the  attached interest in the 
p a rtn e rsh ip  a  lia b ility  in  th e  h an d s o f  the  c re d ito r 
(because it m ay genera te  an incom e tax liability  w ith ­
o u t a concom itant d istribu tion  o f  cash o r  o ther assets,) 
w hich  m ay cause the c red ito r to  agree to  disgorge the 
asse t at a  low er p rice  o r possib ly  to abandon it. U nder 
the  law  o f  v irtually all ju risd ic tions, however, a  court 
having jurisd iction  over the partnersh ip  m ay order its 
liquidation for any “equ itab le" reason. See, e.g., 8A 
N.Y. Cons. Law §121-802 . In  add ition , under those 
sta te  laws that o therw ise perm it a  p artn er to dem and to 
be bought out upon six m on th ’s  notice (w hich  is the 
defau lt rule contained in the R evised  U niform  Lim ited 
Partnership  Act), a  c red ito r m ight convince a  court that 
a  cred ito r should be  able to exercise tha t pow er to be 
liquidated out.

U nder the new  A lask a  law, a  court w ill be able to 
o rd er the dissolu tion  o f  a partnersh ip  o r  lim ited liabil­
ity com pany  only i f  it d eterm ines that it is im possible 
fo r the enterprise  to  con tinue to  operate. Therefore, 
the court w ill be unab le  to  o rder a liquidation m erely 
fo r  an  " e q u ita b le "  rea so n . In a d d itio n , u n lik e  the 
defau lt ru les under m ost state law s, an A laska lim ited 
partnersh ip  o r lim ited  liability  com pany  does not go 
out o f  existence upon the death  o f  a general partner o f  
a lim ited partnersh ip  o r o f  a m em ber o f  an LLC.

L im ited  partnersh ips and L L C s are  w idely  used 
for estate  planning. T hey can accom plish  m any goals, 
including providing a fam ily unit w ith an opportunity

to sh ift incom e m ore  efficiently , share in low er broke 
age and investm ent adv iso iy  fees, and centralize ai 
harm onize the m anag em en t o f  assets and  investme: 
decisions. Use o f  these  en tities changes the nature < 
w hat is owned. In o th er w ords, fam ily m em bers n 
longer ow n an in terest in  the assets ow ned by the p a r 
nersh ip  o r LLC, but ra ther ow n interests in the partner 
ship  o r LLC. B ecause the  nature o f  the fam ily’s intei 
e s t c h a n g es , so  d o e s  it  va lue . O ften , the  value  i 
reduced. Low er value m ay  m ean low er g ift, estate, o 
g en era tion -sk ipp ing  tra n sfe r tax  w hen an in terest i.> 
transferred. It can a lso  m ean a sm aller “step-up" ir 
incom e tax basis a t death . S ee  IR C  §1014.

T he Internal R evenue S erv ice has show n a strong 
and grow ing inclination  to d isregard  the existence of 
the partnersh ip  (o r L L C ) w hen d isregarding its exis- 

.. tence w ould resu lt in  a la rg er value fo r estate , gift, or 
genera tio n -sk ipp in g  tra n sfe r tax  pu ip o ses, and thus, 
h ig h e r  taxes. T h e  S e n d e e ’s a ttac k , to  date , has 
revolved  around fo u r p rim ary  argum ents. See, gener­
ally , A ucu tt, “M ore  o n  D e a th b ed  F L P s,"  9 Probate 
Practice Report 1 (A u g u st 1997), fo r a  discussion o f 
som e o f  these argum ents.

F irst, the IRS has con tended  that the taxpayer may 
be  m aking  a  g ift upon form ation  o f  the entity  to other 
equ ity  ow ners (e.g., partners) i f  the taxpayer receives 
back an  interest w orth  less than w hat he o r  she con­
tributed. The argum ent m ay  no t be sound. F o r exam ­
ple , upon  term ination any such  "g ift” to the o ther part­
ners m ay  be offset by  a  “g ift"  back  from  the others. If 
so , any  transfer upon fo rm ation  m ust be  for full consid­
eration and cannot be  a  g ift. A t least in  som e cases, the 
courts have not com pletely  d ism issed  the argum ent that 
a  g ift can  be m ade upon  form ation, thus this argum ent 
should not be disregarded in form ing a  lim ited partner- 

. sh ip  o r LLC . C f. Estate ofTrenchard v. Commissioner, 
T.C . M em o 1995-232. See, also, H orn, “L im ited Part­
n e rsh ip s : Som e T h o u g h ts  and  T h eo ries ab o u t Key 
Issues." 23 ACTEC Notes 37 (Sum m er 1997).

Second, the IRS has contended that the existence 
o f  the p artnersh ip  sh o u ld  no t be respec ted  in  those 
cases w here the partnersh ip  was form ed on ly  for tax 
reduction  reasons, at least i f  its existence has no other 
substantial econom ic im pact. It appears m ore likely 
th a t there will have been  a sm aller non-tax im pact if  a  
transfer o f  partnership  un its occurs im m ediately  after 
the  form ation o f  the entity . See, e.g., N ational Office 
T echnical A dvice M em orandum  (NOTAM ) 9719006 
(fo rm ation  o f partnersh ip  by individual who w as ter­
m in a lly  ill and died  tw o  days a fte r p artnersh ip  was 
form ed). See. also, N O TA M  9723009 (form ation 54 
d ay s before death), and  N O T A M  9725002 (form ation 
tw o  m onths before death).

T h ird , the In te rn a l R evenue  S e rv ice  a lso  has 
recen tly  contended that the  ex istence o f  the partner­
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ship should  be ignored because it con s titu tes  a restric­
tion on  the use o f  the  assets o f  the  partnersh ip . See, 
e.g., NOTAM  9719006. IR C  §2703  prov ides that, in 
certa in  c ircum stances, an op tion , ag reem en t, o r o ther 
right to acqu ire  o r u se  p roperty  a t a price  less than fair 
m arket value o r any restriction  on the  rig h t to sell o r 
use the property  is ignored  fo r esta te , g ift, and  genera­
tion-sk ipping  tran sfer tax valuation  purposes unless it 
is estab lished  by the taxpayer that the  op tion , e tc ., is 
c o m p ara b le  to  s im ila r  o n es  fo u n d  in a rm s ’ len g th  
transactions. •

Fourth, the IRS has attem pted to  a ttack  partnersh ip  
d iscoun ts  under IR C  §2704(b), on the  b as is  that the 
partnersh ip  agreem ent (o r L L C  opera tin g  agreem ent) 
im poses one o r  m ore app licab le  restrictions. See, e.g ., 
N O TA M  9724703 (provision o f  partnersh ip  agreem ent 
that elim inates the rig h t under M assachusetts law o f  a  
lim ited  p artn er to w ithdraw  o n  six  m o n th s’ notice is 
d isregarded). A  restriction  is d isregarded  fo r valuation 
purposes under C ode Sec. 2704(b) o n ly  i f  the  restric­
tio n  w ill expire o r  i f  the  fam ily  acting  tog e th e r w ithout 
non-fam ily  m em bers can  rem ove i t  I t  is understood 
tha t the In ternal R evenue S erv ice  m ay  con ten d  that any 
app licab le  restriction  in  a partnersh ip  that con tains a  
f ix ed  te rm  (su ch  as te rm in a tin g  in  th e  y e a r  2 0 39 ) 
m eans tha t the app licable restriction  w ill exp ire  by  the 
term s o f  the  partnersh ip  w hen the  term  o f  the partner­
sh ip  ends, and, therefore, any such  restric tion  should  be 
d isregarded  fo r valuation purposes. T h e  In ternal R ev­
e n u e  S e rv ice  m ay  a lso  c o n ten d  th a t th e  fam ily  can  
rem ove any applicable res tric tion  (w hich  u n d er Treas. 
R eg. §25.2704-2(b) is to  be determ ined  u n der default 
s ta te  law, and  not as lim ited  by  the  term s o f  the p artner­
sh ip  agreem ent) even in  a  c ircum stance  w here a  non­
fam ily  m em ber (such  as a  n iece o r  nephew ) is also a 
partner. U n d er th e  partnersh ip  law s o f  m any  states, 
certa in  actions m ay not require  unan im ous consen t o f 
all th e  p a rtn e rs  (u n le ss  the  p a r tn e rsh ip  a g re em en t 
expressly  so  provides).

A laska law  was am ended n o r  on ly  to  p erm it sim ­
p le r  form ation o f  lim ited partnersh ips and  L L C s pur­
suan t to the check-the-box regulations a n d  to use them  
m ore effectively for asset p ro tection  and o th e r non-tax 
reasons, but also to assist a taxpayer in resisting  such 
IR S attacks on  valuation  o f  in terests in partnersh ips 
and LLCs. First, A laska law  is now  c lea r that a  single 
m em ber (one ow ner) LL C  m ay be form ed. Form ing a 
lim ited partnership  w ith o n ly  one real ow ner o f  equity 
(e.g., the sam e p erso n  o w n s all lim ited  p artn e rsh ip  
interests and  all o f  the stock  o f  a  corp o ra tio n  w hich 
owns a relatively, sm all general partnersh ip  interest) or 
a  single  m em ber LL C  should avoid any argum ent by 
the Internal R evenue S erv ice (hat a g ift is m ade upon 
form ation from  one ow ner to another. ( I f  a husband 
and w ife, both o f  w hom  are U nited States residents, are

the only partners o r  m em bers, there also  is no taxable 
gift because any g ift from  one to the o th er should qual­
ify for the gift tax m arital deduction  under IRC §2523, 
barring som e provision that w ould m ake it a so-called 
“term inable interest.’’) T h e  Internal Revenue Service 
has essentially  conceded  that a subsequent g ift o f  an 
interest even in a w holly  ow ned enterprise is to be val­
ued by looking at the in terest transferred in isolation. 
Rev. Rul. 93-12, 1993-1 C .B . 202. H ence, the “dep le­
tion o f  the value o f  the  e s ta te ” argum ent, w h ich  is 
essentially  w hat the gift upon  form ation contention is, 
sho u ld  no t a rise  i f  the e n tity  is  fo rm ed  by  a s in g le  
ow ner who thereafter m akes gifts to  others o f  interests 
in the entity.

O ne o f  the m ost effective w ays to avoid die IRS 
con ten tion  tha t the p artn ersh ip  w as form ed on ly  for 
tax reduction  reasons and  w ithou t any o th e r substan­
tial econom ic o r o th e r im pact is to  operate  the p artner­
sh ip  o r  L L C  fo r su b s ta n tia l p e rio d  o f  tim e  p rio r to 
m alting gifts o r  sa les o f  th e  units (and form ing it  as 
long  before  d ea th  as p rac ticab le  i f  the in terests in  it 
w ill be held  until then). A s m entioned  above, lim ited 
partnersh ips and  lim ited  liab ility  com panies often p ro ­
vide sign ifican t non.-lax-benefits, such  as p rov id ing  fo r 
a sse t p ro te c tio n  and  lo w er b ro k erag e  o r investm en t 
adv isory  fees through  the  aggregation  o f  w ealth. B y 
m ak ing  gifts o f  relatively  sm all interests in  the en ter­
prise , the  others w ho receive  these  transfers can  partic ­
ipate  in such  non-tax  benefits attributable to  the struc­
tu re  o f  the  enterprise.

T he  IRS argum ent that the  existence o f  the p a rt­
nersh ip  should  be  ignored  u nd er IR C  §2703 appears 
flaw ed. It is based on  the C ode section , regulations 
p ro m u lg a ted  th e reu n d e r, a n d  its  leg isla tiv e  h isto ry , 
w h ich  in d ic a te  th a t th e  se c tio n  a p p lie s  o n ly  w ith  
resp ec t to the p roperty  w h ich  is the subject o f  the g ift 
o r  transfer a t death . In the case  o f  g ifts o r transfers a t 
death  o f  p artnersh ip  in terests, it is those interests (not 
th e  u n d e rly in g  p a r tn e rsh ip s  a sse ts )  tha t m u st be  
restric ted  for the  section  to apply. A s m entioned, the 
section  does no t apply w here  the  taxpayer establishes 
tha t unrelated  third  p arties have entered  into sim ilar 
arrangem ents. P resum ably  hundreds o f  such entities 
w ill be created  under A laska  law, a m ajority  o f  w hich 
probably  w ill be created  by  unrelated  third parties. In 
m any cases, these agreem ents w ill contain  no  provi­
sions o ther than those prov ided  under default state  law. 
T h is  m ay help  estab lish  that any  fam ily  partnersh ip  
agreem ent o r lim ited liab ility  com pany, at least to  the 
ex ten t that the governing agreem ent does not provide 
additional restrictions, is the sam e as tha t entered  into 
by unrelated  third parties.

The new  A laska law  should  go far in com batting 
the IRS argum ents under §2704(b). First, as a m atter 
o f  default state law, A laska lim ited partnersh ips and
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lim ited  liab ility  c o m p an ies  last ind efin ite ly  ( ju s t as 
corporations do). In addition, as a  m atter o f  d efau lt 
A laska law, the term s o f  a partnersh ip  agreem en t (o r 
governing d ocu m en ts o f  a  lim ited liability  com pany) 
can on ly  be  ch an g ed  w ith  the unan im ous o f  all p a rt­
ners (o r m em bers o f  an LLC ). H ence, i f  there is any 
partn er w ho is no t a  fam ily  m em ber (such as a  niece o r 
nephew ), the  fam ily  w ill no t be able  to  rem ove the 
restriction and , accord ing ly , it should  no t constitu te  an 
applicable  res tric tio n  the ex istence o f  w hich m ay be  
disregarded u nder IR C  §2704(b).

A laska h as  a lso  e lim inated  any  righ t o f  a lim ited  
partner o r L L C  m em b er to  dem and to be bought o u t on  ' 
six m on ths’ no tice . In  fac t, under defau lt state law, a 
partn er o r m em b er is  en titled  to d istributions on ly  as • 
p ro v id ed  in  th e  g o v e rn in g  d o cu m en ts . M o reo v er, 
unlike the d e fau lt ru le s  u n d er the law  o f  v irtually  all \  
the o th e r states, n e ith e r a  lim ited  partnersh ip  nor a  lim - 
ited liab ility  co m p an y  is d isso lved  u nder A laska  law  
upon  th e  d e a th  o f  a n y  g e n e ra l p a r tn e r  o r  m em b er. 
R ather, a  lim ited  liab ility  com pany  con tinues fo r  ; . 
long as there  -is o n e  m em ber. A  lim ited  partnersh ip  
con tinues in  ex is ten ce  as long  as there is ano th er g en ­
eral partner, o r  i f  the re  is none, it d isso lves only  i f  a  
m ajo rity -in -in terest o f  the rem ain ing  partners  fa il to  - 
e lect a  new  g eneral p a rtn e r w ith in  90  days.

N ew  D e la w a re  A ss e t P ro te c tio n  TVust L e g is la tio n
Effective Ju ly  1 ,1 9 9 7 , D elaw are enacted a  new  law  

sim ilar to  and in tended  to produce the  sam e estate p lan- • 
ning and asset p ro tection  benefits that the A laska T rust 
A ct provides. T he  official synopsis o f  the new  D elaw are 
law  states that the purpose o f  the A ct is to facilitate the 
establishm ent o f  trusts in  D elaw are and is intended to be 
like the A laska T rust A ct. In fact, m uch o f  the language 
in the D elaw are law  is identical to the A laska law .4

U nfo rtuna te ly , it app ears  that the  D e law are  law  
w ill p rov ide  less asse t pro tection  than  the A laska  law  
w ill. Perhaps o f  m u ch  g rea te r significance, it m ay no t 
b e  p o ssib le  fo r  a  g if t  to  a  se lf-se ttled  tru s t fo rm ed  
u nder D e law are  law, as enacted , to be  com ple te  fo r

fed era l tax  p u rp o ses . See D ela . S ta t. A nn . §357 
Subsection  §3573(a) appears to  provide tha t the tn  
is p erm an en tly  av a ilab le  to d ischarg e  the  grantoi 
ob ligation  to pay  alim ony, child  support, and proper 
se tde i.ien t aw ards even i f  the obligation  arises after tl 
tra n s fe r  to the  tru s t occurs. A s ind ica ted  above, 
transfer is incom plete  fo r Federal estate  and  gift t£ 
p u rp o se s  to  the  e x te n t the g ran to r can  re leg a te  th 
g ra n to r ’s c re d ito rs  to  the  tru s t. H ere , b ec au se  th 
p o ten tia l use o f  tru st assets is lim ited and  probab l 
ascerta inab le , it seem s the transfer m ight be o n ly  part 
ly  incom plete  (i.e ., to the extent potential use o f  trus 
a sse ts  fo r ch ild  su p p o rt, etc. is asce rta inab le ). Se> 
Treas. Reg. § 2 0 .2 0 3 6 -l(a)(ii).

P ro b a b ly  m o s t tro u b leso m e is § 3 5 7 3 (b ), unde: 
w hich  the g ran to r can  certify  in w riting to  any credito: 
(including  apparen tly  som eone w ho becom es a  credi- 

. to r  a fte r  the  trust has been  created) that the  trust assets 
a re  available to  sa tisfy  the cred ito r’s c laim . T h a t certi­
fication  seem s to  m ake  the trust assets available  to  that 

veditor. T h is v irtually  assures tha t the g ift to the  trust 
is incom plete, because  the g ran tor can relegate  h is or 
h e r fu tu re  c red ito rs to the  trust assets. T h is p o w er o f 
re legation  is su ffic ien t to  render the g ift incom plete. 
Rev. R ul. 7 7 -3 7 8 , supra.

T hird , u n der §3573(c) the trust assets are  p erm a­
nen tly  available  to  claim ants w ho have su ffered  per­
sonal in ju ry , d ea th , o r  p roperty  d am age  th a t occurs 
p rio r to  the transfe r to the  trust. It appears qu ite  cer­
tain  tha t these cla im ants continue for a ll tim e to have 
access to the p ro p erty  in the D elaw are tru s t to satisfy 
th e ir  c la im s, even i f  the transfer to  the tru st was not a 
fraudulent conveyance. It seem s that transfers to  the 
D elaw are trust are incom plete  to the extent o f  any such 
pre-transfer c la im s, under Dela. S tat. Ann. §3573(c).

N onetheless, supporters o f the new D elaw are trust 
act are  likely  to seek  to have these po tential problem s 
w ith the  leg islation  cured  early  in that sta te’s  1998 leg­
islative session. W ith  certain  changes, D elaw are law 
will p rovide the sam e estate p lanning benefits curren t­
ly available under A laska  law.

N o tes

1 The extent of asset protection is discussed in more detail in 
Hompcsch, Rothschild and Blattmachr. "Does the New Alaska 
Trusts Act Provide an Alternative to the Foreign Trust?” The Jour­
nal of Asset Protection. 9 (July-August. 1997).

: For example. Rev. Rul. 77-378 states, in part:
Thert would be no doubt of his nonliability for gift 

tax upon the value of the income if he had reserved to 
himself the absolute right to the income for his life. But 
he made no such reservation. He transferred the entire 
property. Whether he would enjoy any of its income 
depended entirely on the trustee, who, in his uncon­
trolled discretion, could deprive him of it completely. It

was only by virtue of tire trustee’s direction, which on 
this record must be regarded as entirely voluntary, that 
the donor received any of the income: and this direction 
might be terminated whenever the trustee deemed it 
proper that the wife should receive the income. Such a 
hope of passive expectancy is not a right. It is not 
enough to lessen the value of the property transferred.... 
'Whether the grantor enjoy any of the tnist's assets is 
dependent entirely on the uncontrolled discretion of the 
trustee. Such a hope or passive expectancy does not 
lessen the value of the property transferred....' Rev. 
Rul. 62-13 is hereby clarified to remove any implication
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un entirely voluntury power held by a trustee to dis- 
te all of the trust’s ussets to the grantor is sufficient 
ndcr u gift incomplete either in whole or in part 

phusis added).
ection 2036(a)(1) requires that the decedent retain either 
ion or enjoyment' or ’the right to the income.’ If he has 
right to income, the ’income' phrase would not support 

n under Section 2036. Perhaps it may be said he has 
’enjoyment.’ However, if some meaning is to be accord- 
ord ’retained,* some showing of an arrangement, more 
fact that income was paid to the decedent, should be 

.... Since such transfers arc treated as complete when 
r gift tax purposes there is even less reason for the impo- 
estate tax liability under Section 2036.” 
tephens et a!., Federal Estate and Gift Taxation, 
c] (footnote numbers and footnotes, other than a portion 
xt from n. 42, omitted).
cither a private letter ruling nor a national office techni­

cal advice memorandum may be cited or used as precedent. IRC 
§ 6110(j)(3). However, they often are indicative of the Internal 
Revenue Service's position.

1 There are four exceptions (o: limitations) to the new Alaska 
spendthrift rule: (i) to the extent the transfer is a fraudulent con­
veyance, (ii) to the extent that the grantor is in default by 30. or more 
days in child support, (iii) to the extent that the grantor retains the 
right to distributions, or (iv) to the extent that the grantor retains a 
power to revoke. A power to revoke does not include a power to veto 
distributions to others or to exercise a testamentary special power of 
appointment. These two powers (i.e., to veto or exercise a testamen­
tary special power) can be used to prevent the transfer to the trust 
from being a completed gift, but the retention of either power will 
cause inclusion in the grantor’s estate for federal estate tax puiposes.

‘ Sec, generally, Hompesch, “Alaska v. Delaware: Compari­
son of Recent Trust Legislation,” to be published in Probate & 
Property (JanJFcb. 1998). Mr. Hompesch was the principal 
drafter of the Alaska LLC/Limited Partnership Amendment Act.
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President’s 
Message
i V l y  first President's M essage, appear- 
in g  in th e  S u m m er, 1 997 , is su e  o f  
ACTEC Notes, s ignalled  m y long-held  
b e lie f  that the m ost im p o rtan t issue that 
c o n fro n ts  tru s ts  and  e s ta te s  law y ers , 
and  the m ost sign ifican t issu e  that I can 
address and can induce  the  C ollege to 
a d d re ss , is an e c o n o m ic  a n d  p ro fe s ­
sional m alaise that befa lls  the legal sp e­
c ia lty  in w hich we p rac tice . _L devote 
th is  P resid en t’s M essag e  to rev isiting  
die them e.

As I view  the essen tia ls  and  state  
them  directly, the issue  is no th ing  less 
than  w hether o u r w o rk  is su ffic ien tly  
valuable to generate  the  fees that w ill 
en ab le  us to co n tin u e  to  p erfo rm  o u r 
w ork  in the  m ann er in  w h ich  we are  
prepared and inclined and in w hich o u r 
p ro fe ss io n a l s ta n d a rd s  re q u ire . T he  
eco n o m ic  and p ro fe ss io n a l s tandards 
that I see at the m argins o f  the m arket 
are not cause for encouragem ent.

The recent and vast increase in the 
num ber o f  law yers arguab ly  is having 
the greatest im pact upon those types o f  

(continued on page 183)
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ESTATE PLANNING

Alaska Consensual Community 
Property Law And Property Trust

T H E  STATE OF ALASKA has adopted a n ew  com m unity 
p ro p erty  law  by w h ich  a m arried cou p le  m ay elect to  

treat all o f  their assets or specific as­
sets as com m unity property . This ar­
tic le  d iscusses th e  e s ta te  p lann ing  
uses and  im plications o f converting 
on e’s separate property  to  com m uni­
ty p ro p erty , and  h o w  non-Alaskans 
may use an Alaska Comm unity Prop­
erty Trust to  obtain the  tax and non­
tax benefits o f com m unity  p ro perty  
status for select assets.

I n  m o st c o m m u n ity  
p ro p e r ty  s ta te s ,  
m any  form s o f  p ro p ­

erty  acquired  by  a m ar­
r ie d  c o u p le  a re  a u t o ­
m atically  h e ld  as c o m ­
m unity  property , unless 
th e  co u p le  e n te r  in to  a 
b in d in g  a g re e m e n t  to  
treat their assets as s e p ­
a ra te  p ro p e rty . T he A laska C om ­
m unity  Property  Act (th e  Act) gives 
Alaska residents the  op tio n  o f  con­
ducting  their m arital finances w ith­
in  a com m unity  system , m aking it 
th e  first w h o lly  c o n se n su a l co m ­
m u n ity  p ro p e rty  s ta tu te  in nearly  
60 y ears .1 O f ev en  g rea te r im por­
ta n c e  to  e s ta te  p la n n e rs  in  o th e r 
s ta te s , h o w e v e r , th e  A ct a llo w s 
bo th  residents an d  non-residen ts to 
establish Alaska C om m unity P rop­
erty Trusts, by  w hich  specific assets 
can  b e  held as com m unity  p roper­
ty u n d er Alaska law.

A l a s k a  C o m m u n i t y  
P r o p e r t y

T he Act, w h ich  b ecam e law  on 
M ay 22, 1998, a llo w s a h u sb a n d  
an d  w ife w h o  a re  b o th  dom iciled 
in  A laska to  e n te r  in to  an  ag ree ­
m e n t th a t c o n v e r ts  a n y  o r  all o f 
th e i r  p r o p e r ty  in to  c o m m u n ity  
p roperty .2 T he Act d raw s m any of 
its k ey  p ro v is io n s from  the 
U n ifo rm  M arita l P ro p e r ty  
A ct, w h ic h  h a s  p re v io u s ly  
b e e n  a d o p te d  o n ly  in  W is­
c o n s in .3 T h e  k e y  e le m e n ts  
o f  th e  A la sk a  c o m m u n ity  
p ro p e rty  ru les fo r res iden ts 
a re  that:

1. T he co u p le  m ay  se lec t w hich  
assets a re  to  b e  com m unity  p ro p ­
erty a n d  w h ich  are  to  b e  h e ld  in 
so m e  o th e r  fo rm  o f  s e p a ra te  o r  
joint o w nersh ip ;4

2. C om m unity p ro p e rty  m ay  be 
o w n e d  w ith  r ig h ts  o f  s u rv iv o r ­
sh ip ;5

3. Each sp o u se  o w n s an d  m ay 
co n tro l a o n e -h a lf  in te res t in  the  
c o m m u n ity  p r o p e r ty ,6 b u t  th e  
sp o u ses  m ay choose  to  gran t m an­
a g e m e n t  a u th o r i ty  to  o n e  o f  
them ;7

4. E ach  s p o u s e  is re q u ire d  to  
act in good  faith  tow ard  the  o th e r 
w ith  re s p e c t to  th e ir  co m m u n ity  
p ro p erty .8

5. A sp o u se  m ay '‘reclaim " com ­
m u n ity  p ro p e rty  g iv en  to  a th ird  
p a rty  b y  o n e  o f  th e m  u n le ss  the

B y J o n a t h a n  G . B l a t t m a c h r
M ilb a n k , Tw eed , H a d le y  &  M cC lo y  

N ew  York, NY 
and  H o w a r d  M . Z a r i t s k y  

A tto rn ey  
R a p id a n , VA

non-transferring  sp o u se  
c o n s e n ts ,  e x c e p t  fo r  
gifts that d o  no t exceed  
$1,000 in  an y  c a le n d a r  
y e a r  o r  la r g e r  g if ts  
w h ic h  a re  re a s o n a b le , 
in light o f  the  econom ic  
position  o f  b o th  sp o u s­
es;9

6. An A lask a  c o u r t  m a y  e q u i­
tab ly  div ide com m unity  p ro p e rty  
a long  w ith  m arital p ro p e rty  in the 
ev en t o f  divorce, ex cep t to  th e  ex­
tent, if any, th e  sp o u ses  h av e  p ro ­
v id e d  o th e rw ise  in  a co m m u n ity  
p roperty  ag reem en t o r  trust;10

7. C om m u n ity  p ro p e r ty  is n o t 
su b jec t to  a claim  b y  a surv iv ing  
spouse  to any  m inim um  or elective 
share w hen  the  first spouse  d ies;11

8. An A laska C om m unity  P rop­
erty A greem ent m ay  b e  set aside if 
it is fo u n d  th a t  i t  w a s  u n c o n ­
s c io n a b le  w h e n  m a d e , w a s  n o t 
voluntarily execu ted , o r  tha t he  o r 
sh e  w a s  n o t  g iv e n  a n d  d id  n o t 
h av e  fa ir a n d  re a s o n a b le  d isc lo ­
sure  o f  the p ro p e rty  and  financial 
o b lig a tio n s  o f  th e  o th e r  sp o u s e  
and  d id  no t voluntarily  w aive such 
disclosure.12

T h e  A l a s k a  
C o m m u n i t y  P r o p e r t y  

T r u s t
Both residen t and  n o n re s­

id en t m arried  c o u p le s  m ay 
classify p ro p e rty  as com m u­
nity  p roperty  by  transferring 
it to  a com m unity  p ro p e rty
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trust an d  by  prov id ing  in th e  trust 
a g r e e m e n t  th a t  th e  p r o p e r ty  is 
c o m m u n ity  p ro p e r ty .13 T h e  A ct 
re q u ire s  fo r a valid  A laska C o m ­
m unity  P roperty  Trust that:

1. O n e  o r  b o th  sp o u ses  transfer 
p ro p e rty  to  a trust;

2. T h e  ta is t  ex p re ss ly  d ec la res  
th a t  s o m e  o r  a ll th e  p r o p e r ty  
transferred  is com m unity  p roperty  
u n d e r C hap ter 75 o f  Title 34 o f  the 
Laws o f the  State o f  Alaska;

3. At le a s t o n e  t r u s te e  o f  th e  
trust is a  "qualified p e rso n ” w h o se  
p o w ers  inc lude  o r  are  lim ited to  a. 
m a in ta in in g  re c o rd s  o f  th e  tru s t 
an d  b. p rep a rin g  o r a rrang ing  fo r 
th e  p rep ara tio n  o f  any  incom e tax 
re tu rn s  th a t m u st b e  filed  by  th e  
trust. A “qualified  person" is a n  in­
d iv idual A laska dom iciliary, Alaska 
trust c o m p a n y  o r  A laska b an k  as 
d e s c r ib e d  in  AS 3 4 .7 5 .1 0 0 (a )  
(M ic h ie  1 9 9 8 ). T h e  p o w e r s  to  
m aintain  trust records an d  p rep a re  
o r  a rran g e  fo r th e  p re p a ra tio n  o f  
tru s t in c o m e  tax  re tu rn s  m ay  b e

g iven  e ith e r to  th e  A laska trustee  
a lo n e  o r  to th e  A laska tru stee  an d  
o n e  o r  m o re  o th e r trustees;

4. T h e  T ru s t m u st c o n ta in  th e  
fo llow ing language  (in  capital let­
ters) at th e  beg inn ing  o f  th e  trust 
agreem ent:

THE CONSEQUENCES OF THIS 
TRUST MAY BE VERY EXTENSIVE, 
INCLUDING, BUT NOT LIMITED 
TO, YOUR RIGHTS WITH RESPECT 
TO CREDITORS AND OTHER 
THIRD PARTIES, AND YOUR 
RIGHTS WITH YOUR SPOUSE 
BOTH DURING THE COURSE OF 
YOUR MARRIAGE AND AT THE 
TIME OF A DIVORCE. ACCORD­
INGLY, THIS AGREEMENT 
SHOULD ONLY BE SIGNED AFTER 
CAREFUL CONSIDERATION. IF 
YOU HAVE ANY QUESTIONS 
ABOUT THIS AGREEMENT, YOU 
SHOULD SEEK COMPETENT AD­
VICE.14

5. B o th  sp o u s e s  m u st s ign  th e  
tru s t, e v e n  if o n ly  o n e  tra n sfe rs  
p ro p e rty  to  the  trust;
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6. T h e  tru s te e s  m u s t m a in ta in  
reco rd s  tha t iden tify  w h ich  p ro p ­
erty  held  by th e  trust is com m un i­
ty p ro p e r ty  a n d  w h ic h  p ro p e r ty  
held  by  the trust is n o t com m unity  
property .

An Alaska C om m unity P roperty  
T ru s t th a t m e e ts  th e s e  r e q u i r e ­
m en ts will allow  the  conversion  o f 
th e  tru s t a sse ts  from  se p a ra te  o r  
jo in t  p r o p e r ty  in to  c o m m u n ity  
p ro p e rty . F u rth e rm o re , it a llo w s 
the sp o u ses to  en te r in to  en fo rce­
ab le  ag reem ents regarding:

1. T h e ir rig h ts  a n d  o b lig a tio n s 
in th e  p ro p e rty  transferred  to  the 
trust;

2. T he m anagem en t and  contro l 
o f  th e  p ro p e rty  transferred  to  the 
trust;

3. T he d isposition  o f  the  p ro p ­
erty  transferred  to  the  trust in  the 
e v e n t  o f  th e  d is s o lu t io n  o f  th e  
m arriage o r o f  th e  trust, d ea th  o f 
e ith e r o r b o th  sp o u ses  o r  th e  oc­
cu rren ce  o r n o n o ccu rren ce  o f  a n ­
o th e r  event;

4. T he  choice o f  law  govern ing  
th e  in terp re ta tion  o f  th e  trust; and

I
5. A ny o th e r m a tte r tha t affects 

th e  p r o p e r ty  t r a n s fe r r e d  to  th e  
tru st an d  d o e s  n o t v io la te  p u b lic  
p o l ic y  o r  a s ta tu te  im p o s in g  a 
crim inal penalty .

A n A laska C om m unity  P roperty  
T rust m ay n o t b e  am en d ed  o r  re ­
v o k ed  unless th e  ag reem en t itself 
p rov ides for revocation  o n  a  par­
ticu lar d a te  o r  o n  th e  occu rren ce  
o f a  particu lar even t o r  u n less the 
ag reem ent is a m en d ed  o r  revok ed  
b y  a la te r  c o m m u n ity  p r o p e r ty  
tru s t.  T o  a m e n d  o r  r e v o k e  th e  
trust, th e  la ter com m unity  p ro p e r­
ty trust is n o t req u ired  to  d eclare  
an y  p ro p e rty  h e ld  by  th e  tru s te e  
a s  c o m m u n ity  p ro p e r ty .  T h is  
m e a n s  th a t  th e  s p o u s e s  m ay  
a m e n d  th e  t ru s t  to  t r a n s m u te  
p ro p e r ty  b a c k  fro m  c o m m u n ity  
p r o p e r ty  to  s e p a r a te  p r o p e r ty .  
B oth  an  Alaska C om m unity  P ro p ­
erty  T rust an d  a la ter (am end ing ) 
C om m unity P roperty  T rust a re  e n ­
fo rc e a b le  w ith o u t c o n s id e ra tio n ,

http://www.heirsearch.com
mailto:lgs@helrsearch.com
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although no such agreem ent is e n ­
forceable if unconscionable w hen 
m ade o r the spouse against w hom  
e n fo rc em en t is so u g h t w as n o t 
given a fair and  reasonable disclo­
sure o f the property and  financial 
ob ligations o f the o th e r  sp ouse , 
d id not voluntarily sign a w ritten 
c o n s e n t  e x p re ss ly  w a iv in g  th e  
right to disclosure o f the property 
and  financial o b lig a tio n s  o f the  
o ther spouse  beyond any disclo­
sure m ade and  did n o t have n o ­
tice o f the  p ro p erty  o r financial 
obligations o f the o ther spouse.

E f f i c a c y  O f  A l a s k a  
C o m m u n i t y  P r o p e r t y  

T r u s t s
An Alaska Communitv Property 

Trust for nonresidents o f the State 
o f Alaska should be valid for tax 
purposes if the trust can create en ­
forceable property rights with re­
spect to  p roperty  con tribu ted  by 
perso ns w ho  are n o t residen t or 
dom iciled w ithin the State o f Alas­
ka. The law o n  point supports the 
use o f a trust in one state to cre­
ate  beneficial and  property  rights 
for nonresiden t beneficiaries, but 
even in jurisdictions in w hich the 
law  m ay be  less supportive, good 
p lanning can help  assure the d e ­
sired result.

T he  ru le s  by  w h ic h  th e  s ta te  
tha t sh o u ld  assu m e  ju risd ic tio n  
over various aspects o f  trust a d ­
ministration, construction and  the 
rig h ts  o f  b e n e fic ia r ie s , d e p e n d  
upon  w hether the trust corpus is 
real o r personal property. G ener­
ally, the intent o f the settlor deter­
m ines the  jurisdiction for a trust 
holding personal property , whi!" 
the  sites o f the real p roperty  are 
d e te rm in a tiv e  w ith  re sp e c t to  a 
trust on  real property.

Issues o f the adm inistration o f a 
tru st h o ld in g  p e rso n a l p ro p erty  
(w h e th e r tangib le o r in tang ib le) 
are determ ined under the jurisdic­
tion in which the trust is otherwise 
adm inistered, which itself is deter­
m ined on  the basis o f  the intent of 
die setdor, as disclosed in the gov­
erning instrum ent. A bsent an  ex­
press declaradon in the instrument 
as to  the place o f adm inistration, 
the  se ttlo r’s in ten t is usually  a s­
sum ed to be that the trustee shall 
adm inister the trust a t the trustee's

p r in c ip a l  p la c e  o f  b u s in e s s  o r 
d o m ic ile . A s e tt lo r  w h o  n am e s  
tw o  o r  m o re  tru s te e s  w h o  a re  
dom iciled  in  d ifferent states may 
m anifest an intention that the trust 
s h o u ld  b e  a d m in is te re d  a t  the  
dom icile o r p lace  o f  business o f 
one o f them. Therefore, if the sett­
lo r n am es o n e  o r m ore  tru s tees  
s ituated  in Alaska, as is requ ired  
o f an Alaska Comm unity Property 
Trust, it may be assum ed that the 
tru s t sh o u ld  b e  a d m in is te re d  in 
Alaska an d  tha t it sh o u ld  b e  su ­
p e rv ise d  by  th e  c o u r ts  o f  th a t 
state.

The requirem ents for an Alaska 
Comm unity Property Trust include 
th e  d e s ig n a tio n  o f  a t le a s t o n e  
Alaska trustee and refer repeatedly 
to  the construction o f the rights of 
the  parties in the p roperty  under 
A laska  law . U n d e r  th e  g e n e ra l 
ru le , th e re fo re , A laska  c o u r ts  
should  have jurisdiction over m at­
ters involving the  adm inistration  
o f an Alaska Comm unity Property 
Trust even though they m ight lack 
jurisdiction over som e o r all o f  the 
beneficiaries.15

Q u estio n s  relating  to th e  c o n ­
s tru c tio n  o f  a n  in te r  v ivos tru s t 
holding personal p roperty  and  the 
rights o f  the various beneficiaries 
w ill be b ased  on  th e  law  o f  the  
state designated in the instrum ent, 
o r in the absence o f such a desig­
nation, the law  o f the place o f ad­
m inistration, if the issue relates to 
trust adm inistration, o r o therw ise 
th e  ju r isd ic tio n  th a t  th e  s e tt lo r  
w o u ld  p ro b ab ly  h ave  d es ire d  to 
a p p ly .16 A s ta te  n e e d  h av e  n o  
connection w ith die trust in o rder 
to  u se  its law  in c o n s tru in g  the  
trust instrum ent, if the  settlor has 
s e le c te d  th a t  p a r t ic u la r  s ta te 's  
law .17

A sim ilar rule app lies in d e te r­
m in ing  th e  o v era ll v a lid ity  o f  a 
trust o f personal property . The.va­
lid ity  o f  th e  tru s t is d e te rm in e d  
u n d e r the  law  o f the  state desig ­
n a te d  by  th e  se ttlo r , as lo n g  as 
that state has a substantial relation 
to the  trust and  that th e  app lica­
tion  o f  its law  does n o t violate a 
s trong  p u b lic  po licy  o f  th e  sta te  
w ith w hich the  trust has its m ost 
significant re la tio n sh ip .18 A state
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has a substan tia l re lation  to  a trust 
if th e  s e t t lo r  d e s ig n a te s  th a t th e  
trust is to  b e  ad m in is tered  there , if 
any  tru stee  has its principal p lace  
o f  b u s in e s s  o r  d o m ic ile  in th a t 
s ta te  w h e n  th e  trust is c rea ted , if 
th e  tru s t is a d m in is te re d  in th a t 
sta te  o r  if it is the  dom icile o f  the  
beneficiaries.

As to  trusts o f  in terests in  land, 
h o w e v e r , th e  law  o f  th e  s itu s o f  
th e  lan d  b eco m es m ore im portant. 
T he adm in is tra tion  and validity o f 
a tru s t in  la n d  is d e te rm in e d  ac ­
co rd ing  to  th e  law  o f  the  sta te  in 
w h ich  th e  lan d  is situated , even  if 
th e  t r u s te e s  a r e  s i tu a te d  e l s e ­
w h e re .19 A co u rt o f  a s ta te  o th e r 
th an  th a t in w h ich  the p ro p e rty  is 
s itu a ted  m ay still exerc ise  jurisd ic­
tion  o v e r the  adm inistra tion  o f  the  
tm st, if  this d o es  n o t undu ly  in ter­
fere  w ith  th e  con tro l by  the  courts 
o f  th e  situs.20

Is s u e s  o f  c o n s t ru c t io n  o f  th e  
tru s t  in s tru m e n t, h o w e v e r , h a v e  
n o t  a lw a y s  t  e e n  c o n s t ru e d  a c ­
co rd in g  to  th e  situs. Som e courts 
ap p ly  th e  law  o f  th e  situs,21 b u t a 
few  o th e rs  h a v e  ap p lie d  th e  law  
d e s ig n a te d  by  th e  se ttlo r in  c o n ­
stru ing  a trust o n  real esta te .22 T he 
la w  o f  th e  s itu s  a lm o st ce rta in ly  . 
c o n t r o ls  is s u e s  o f  c o n s t ru c t io n  
on ly  in th e  ab sen ce  o f  a desig n a­
tio n  in  th e  instrum ent o f  th e  gov­
ern in g  law .

T h ere fo re , it ap p e a rs  very  likely 
th a t a n  A laska C om m unity  P ro p ­
erty  T rust h o ld in g  pen: :>nal p ro p ­
e r ty  w ill b e  re s p e c te d  in  m a tters  
o f  a d m in is t r a t io n ,  c o n s t ru c t io n  
a n d  t r u s t  v a lid ity , a s  lo n g  a s  it 
m ee ts  th e  basic  ru les se t forth by  
A laska law . O n  th e  o th e r h an d , it 
is q u i te  p o s s ib l e  th a t  a c o u r t  
w o u ld  v iew  a n  A laska C om m unity 
P r o p e r ty  T ru s t  a s  n o t  c r e a t in g  
c o m m u n ity  p ro p e r ty  in te re s ts  in  
r e a l e s ta te , th e  title  to  w h ic h  is 
h e ld  by  th e  trust b u t the  location  
o f  w h ic h  is in  a n o th e r  s ta te  th a t 
h a s  n o  com m unity p ro p e rty  rules, 
o r  th a t h a s  s ign ifican tly  d iffe ren t 
ru les from  th o se  a d o p te d  in A las­
ka. A  p ra c tit io n e r w h o  w ishes to  
c r e a t e  a n  A la sk a  C o m m u n ity  
P ro p e rty  T r u f  to  ho ld  ou t-of-sta te  
r e a l  e s t a te  s h o u ld ,  th e r e f o r e ,  
a rran g e  fo r th e  transfer o f  the  real 
e s ta te  to  a n  A laska co rp o ra tio n  o r  
p a r t n e r s h ip  o r  l im i te d  lia b il i ty

T
he administration 
and validity of a 
trust in land is 

determined according 
to the law of the state in 

which the land is 
situated, even if the 
trustees are situated 

elsewhere.
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co m p an y  if tha t is o therw ise com ­
p a tib le  w ith  th e  c lie n t’s w ish es , 
s in ce  s to ck , p a rtn e rsh ip  in terests 
a n d  LLC in te res ts  a re  them selves 
p erso n a l p roperty , even  if the  u n ­
d erly ing  asse ts a re  real p roperty . 
T h e  s to c k  o r p a r tn e rsh ip  o r  LLC 
in terests m ay th en  b e  transferred  
to  an  A laska C om m unity P roperty  
T rust, th e  term s o f  w h ich  w ould  
b e  g o verned  m ore clearly by A las­
ka law .

G i f t  T a x  C o n s e q u e n c e s  O f  
C r e a t i n g  A n  A l a s k a  

C o m m u n i t y  P r o p e r t y  
T r u s t

A lthough  an  A laska C om m unity 
P ro p erty  T rust cou ld  be irrevoca­
b le , th e  g ra n to r ' o r  g ra n to r s  
sh o u ld  en su re  tha t n e ith e r sp o u se  
w ill b e  d e e m e d  to  m ak e  a co m ­
p le ted  gift fo r Federal gift tax p u r­
p o se s  to  an y  th ird  party  u p o n  the 
transfer o f  p ro p e rty  to the  tru st o r 
th e rea fte r un less th a t is w h a t he, 
s h e  o r  th e y  w ish . B ecau se  b o th  
sp o u ses  m ust s ign  the  trust, even  
if on ly  o n e  o f th em  transfers a s­
se ts  to  it, on e  sp o u se  can n o t c re ­
a te  th e  tru s t ,  m a k e  th e  a s s e ts  
com m un ity  p roperty  and  u n ila ter­
ally  co n tro l w hat the  d isp o sitio n  
o f  th o se  assets will be. If  th e  o th ­
e r  sp o u s e  d o es  n o t ag ree  to  the  
p ro p o s e d  d isp o s itio n , h e  o f  sh e  
p resum ab ly  will n o t sign the  trust.

T h e  g ift tax  m arita l d e d u c tio n  
w o u ld  a p p e a r  to  b e  a sim ple p ro ­
te c t io n  a g a in s t a d v e rse  g if t tax  
c o n se q u e n c e s  o n  th e  c rea tio n  o f  
a n  A lask a  C o m m u n ity  P ro p e r ty  
Trust, bu t the  law  d oes n o t c lear­
ly e s ta b lis h  th a t g ra n tin g  o n e ’s

s p o u s e  th e  im m ed ia te , un ila te ra l 
a n d  c o n tin u in g  rig h t u n til d ea th  
to  w ithd raw  o n e-h a lf o f  any  p ro p ­
erty  transferred  to  an d  w h ich  b e ­
com es a com m unity  p ro p e rty  as­
se t sh o u ld  q u a lify  su c h  o n e -h a lf  
in terest fo r th e  gift m arital d e d u c ­
tion. In  o th e r w ords, th e  fact tha t 
the  d o n e e -sp o u se ’s in terest in  the 
c o m m u n ity  p ro p e r ty  u n d e r  th e  
A laska C om m unity  P roperty  Trust 
will term inate  at his o r  h e r  dea th  
(if the  righ t to  w ith d raw  th a t in ­
terest from  th e  tru st is n o t e x e r­
c is e d )  m ay  m e a n  it  is a t e r ­
m inable in te res t.23

W ith re a so n a b le  p la n n in g  and  
d raftin g , a tra n sfe r to  an  A laska 
C om m unity  P ro p erty  T rust sho u ld  
b e  cap ab le  o f  qualify ing  fo r the- 
m arita l d e d u c t io n .24 O n e  w ay  is 
to  c rea te  an  in terest w h ich  co n sti­
tu tes an  "estate trust,” tha t te rm i­
n a te s  in  f a v o r  o f  th e  d o n e e -  
s p o u s e ’s o w n  p r o b a te  e s ta te ,  
m ak in g  it th e re b y  d is p o sa b le  by 
tha t s p o u s e ’s W ill.25 A lternatively, 
the  transfer m ay  be m a d e  to  q u a l­
ify by falling u n d e r  th e  life es ta te  
g e n e r a l  p o w e r  o f  a p p o in tm e n t  
e x c e p t io n .26 T h e  d o n e e - s p o u s e  
m ust b e  en titled  to  all o f  th e  in ­
com e fo r life p ay ab le  a t least a n ­
n ually  an d  b e  g ra n te d  a life tim e 
a n d /o r  tes tam en tary  g en era l p o w ­
er o f  a p p o in tm en t exerc isab le  by 
the  d o n ee -sp o u se  a lo n e  an d  in  all 
e v e n ts  in  f a v o r  o f  th a t  s p o u s e  
a n d /o r  h is  o r  h e r  e s ta te . T h e se  
are  k n o w n  as g en e ra l p o w e rs  o f 
a p p o in tm e n t  m a rita l d e d u c t io n  
trusts,

A lthough  th e  s ta tu te  re la ting  to 
su ch  g e n e ra l p o w e r  o f  a p p o in t­
m e n t m a r ita l  d e d u c t io n  t r u s ts  
s ta te s  th a t  th e  in c o m e  m u s t be 
payab le  to  the  sp o u se  a t least a n ­
nually , th e  regu la tions p ro m u lg a t­
ed  u n d e r  th e  gift tax  reg u la tio n s 
relating  to  such  trusts clarify tha t 
the  incom e d o es no t, in fact, have 
to  b e  p a id  to  th e  d o n e e - s p o u s e  
b u t m e re ly  b e  s u b je c t  to  w i th ­
d raw  by  tha t sp o u se .27

T h e  in te r e s t  c r e a te d  fo r  th e  
d o n ee -sp o u se  in  th e  A laska C om ­
m u n ity  P ro p e r ty  T ru s t c o u ld  be 
m ad e  to  qu a lify  a lte rn a tiv e ly  for 
QTIP trea tm en t u n d e r  C ode  Sec. 
2523(0  by  structu ring  th e  d o n ee - 
sp o u se ’s in terest tha t w ay  a n d  by 
e lec tio n  o n  a tim ely  filed  U nited
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States Gift T ax  R eturn. H ow ever, 
it n o n e th e le ss  seem s ap p ro p ria te  
to  g ran t the d o n e e -sp o u se  th e  im ­
m ediate , unilateral an d  con tinu ing  
right to  w ith d raw  h is  o r  h e r  h a lf 
o f  th e  a s s e ts  t r a n s f e r r e d  to  th e  
A laska C om m unity  P roperty . T he 
n a tu re  o f co m m u n ity  p ro p e rty  is 
th a t e a c h  sp o u se  o w n s an d  m ay 
con tro l his o r  h e r o n e -h a lf o f  the 
assets. O f course , th e  tru st cou ld  
p ro v id e  that e ith e r  o r  b o th  sp o u s ­
es  co u ld  re linqu ish  his o r  h e r  u n i­
lateral right to  w ith d raw  a lthough , 
p resum ably , care  sh o u ld  b e  tak en  
to  e n s u r e  th a t  a n y  s u c h  r e l in ­
q u is h m e n t is n o t a ta x a b le  g ift, 
un less tha t resu lt is in te n d e d .28

I n c o m e  T a x  T r e a t m e n t  O f  
A l a s k a  C o m m u n i t y  

P r o p e r t y  T r u s t s
If o n e  spouse  transfers p roperty  

to  th e  A laska C o m m u n ity  T rust, 
the  trust p resum ab ly  will b e  trea t­
ed  as a  g ran to r trust in  its en tirety  
w ith  respect to  tha t sp o u se  so  tha t 
all the  trust p ro p e rty , w h e th e r all 
o r  on ly  p a rt o f  it b e c o m e s  c o m ­
m unity  property  u n d e r A laska law ,

. is^treated as o w n ed  fo r incom e tax 
p u rp o ses  by  th e  g ran to r-spouse  as 
lo n g  as  th e  in c o m e  a n d  c o rp u s  
m ay  b e  d is tr ib u te d , w ith o u t th e  
co n sen t o f  a n  adverse  party , to  o r 
fo r th e  b e n e f it o f  e i th e r  o r  b o th  
s p o u s e s .29 E v en  if  th e  o th e r  
sp o u se  has th e  un ila tera l righ t to 
w ith d ra w  h is  o r  h e r  h a lf  o f  th e  
c o m m u n ity  p r o p e r ty  f ro m  th e  
trust, pow ers he ld  by  th e  g ran to r’s 
sp o u se  are  a ttribu ted  u n d e r C ode 
Sec. 672(e) to  th e  grantor. As a re ­
su lt, th e  g ra n to r - s p o u s e  w ill b e  
trea ted  as th o u g h  h e  o r  sh e  held  
tha t p o w er to  w ithd raw , p re su m ­
ab ly  negating  an y  p o ss ib le  ap p li­
c a t io n  o f  C o d e  S ec. 678 , u n d e r  
w h ich  a b e n e fic ia ry , w h o  is n o t 
th e  trust’s g ran to r b u t has a  un ilat­

e r a l  right to w ith d raw  trust p ro p ­
e rty , is tr e a te d  as  th e  o w n e r  o f  
that p roperty  fo r incom e tax  p u r­
poses. M oreover, the  In ternal Rev­
e n u e  Service has consistendy  held  
d ia t th e  p rov isions o f  d ie  g ra n '' r 
tru s t ru le s  (C o d e  Secs. 671-f" J) 
w hich  cause  the  actual g ra n t  to 
b e  t r e a te d  as  th e  o w n e r  o f  th e  
tru st asse ts  s u p e rc e d e  C o d e  Sec. 
678.30

W hen  the  g ran to r sp o u s e  d ies,

W
hen the grantor 
spouse dies, 

the trust property will 
no longer be treated as 
owned by that spouse 

for income tax 
purposes.
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th e  tru st p ro p e rty  w ill n o  lo n g e r 
b e  t r e a te d  a s  o w n e d  b y  th a t  
sp o u s e  fo r in co m e  tax  p u rp o ses . 
T o  th e  e x te n t th a t th e  su rv iv in g  
sp o u se  h as  a  un ila tera l p o w e r  to  
w ith d raw  su ch  p ro p e rty  from  the  
tru s t th a t sp o u s e  w ill be tre a te d  
as  th e  o w n e r  u n d e r  C o d e  S ec . 
678. O ften , a jo in t revocab le  co m ­
m u n ity  p ro p e rty  tru st ( th a t is, o n e  
c r e a t e d  b y  b o th  s p o u s e s  w ith  
th e ir co m m u n ity  p ro p erty , as w ell 
a s , p e rh a p s , s e p a r a te  p ro p e r ty )  
p ro v id e s , w h e n  th e  first s p o u s e  
d ie s , th a t  th e  s u rv iv o r ’s h a l f  o f

th e  a sse ts  w h ich  h ad  b e e n  co m ­
m u n ity  p ro p e r ty  a s  w e ll  a s  th e  
s u rv iv o r 's  s e p r .ra te  p ro p e r ty , if 
a n y , r e m a in s  s u b je c t  to  th a t  
s p o u s e ’s p o w e r o f  w ithd raw al. If 
th a t  p a t te r n  is fo l lo w e d  in  a n  
A la sk a  C o m m u n ity  P r o p e r ty  
T ru s t, th e  su rv iv in g  s p o u s e  w ill 
b e  co n sid e red  th e  o w n e r o f  such  
p ro p e rty  for in co m e tax  p u rp o ses  
u n d e r  th e  g r a n to r  t r u s t  ru le s .  
H o w e v e r , to  th e  e x te n t th e  s u r­
viving sp o u se 's  p o w er un ila terally  
to  w ith d raw  o n e -h a lf  o f  the  co m ­
m u n ity  p ro p e r ty  c o n tr ib u te d  by  
th e  o th e r  sp o u se  ex p ires  at o r  b e ­
fo r e  th e  d e a th  o f  th e  g r a n to r  
sp o u se , the  surv iv ing  sp o u se  will 
n o t  b e  tr e a te d  as  th e  o w n e r  o f  
su ch  p ro p e rty  u n d e r  th e  g ra n to r  
trust ra le s .31

T o the  ex ten t a  sp o u se  m akes a 
c o n tr ib u tio n  to  th e  A laska C om ­
m unity  P roperty  T rust tha t sp o u se  
p re s u m a b ly  w ill c o n t in u e  to  b e  
trea ted  as the  o w n er o f  th e  p ro p ­
erty , as d is c u sse d  a b o v e , fo r  in ­
c o m e  ta x  p u r p o s e s  u n d e r  th e  
g ran to r trust ra les  ev en  if th e  n o n ­
con tribu ting  sp o u se  has a unilater-
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al r ig h t to  w ith d ra w  n o n e , so m e  
(e .g ., h a lf) o r  all o f  p ro p e r ty  so  
con tribu ted  if the incom e from  the 

. p ro p e rty  con tribu ted  or the  p ro p ­
e r ty  i t s e l f  m a y  b e  d is tr ib u te d ,  
w itho u t the  co n sen t o f  an  adverse  
party , to  e ith e r o r bo th  sp o u se .32 
As a re su lt, d u rin g  th e  s p o u s e s ’ 
jo in t lifetim es, each  sp o u se  w ill b e  
trea ted  as ow ning  for incom e tax 
p u rp o ses  the  assets h e  o r sh e  con ­
tribu ted . T hat p robab ly  w ill b e  the 
case  even  if the  sp o u ses are  trea t­
e d  as ex ch an g in g  in terests  in  a s ­
sets con tribu ted . For exam ple, the 
w ife con tribu tes Asset X w o rth  $2 
m illion to  the  trust w hich  becam e 
co m m u n ity  p ro p e rty  (and , th e re ­
fore. treated  as o w n ed  u n d e r Alas­
ka  la w  as  o n e - h a l f  b y  th e  ».us- 
b a n d )  a n d  th e  h u s b a n d  c o n ­
tribu tes A sset Y w o rth  $1 m illion 
w h ich  b ecam e com m unity  p ro p e r­
ty  ( a n d ,  th e r e f o r e ,  t r e a te d  as  
-w ned u n d e r  A laska law  as one- 

h a lf by  the w ife). Even if the  w ife 
is trea ted  as exchang ing  a 25 p e r­
c e n t in te re s t o f  A sse t X fo r a 50 
p e rc e n t in terest in Asset Y an d  the

hu sband  is trea ted  as exchang ing  
a 50 percen t in terest in' Asset, Y for 
a 25 p e rc e n t in te re s t in  A sset X, 
the  w ife p ro b ab ly  w ill b e  trea ted  
as ow ning  all o f  Asset X an d  the  
h u sb a n d  p robab ly  w ill b e  trea ted  
as ow ning  all o f  Asset Y for Feder­
al incom e tax pu rp o ses . T he re a ­
son  is that for incom e tax p u rp o s­
es (o f  w hich  d ie  g ran to r trust rules 
are a part), tha t exchange  no rm al­
ly w o u ld  b e  treated  as a gift rad ier 
than  as an exchange.33 H ence, the 
sp o u se  w ho  con tribu ted  the p ro p ­
erty presum ably  will b e  trea ted  as 
th e  so le  g ran to r o f th a t a sse t fo r 
incom e tax purposes.

T o  th e  e x te n t o f  th e  p ro p e rty  
contribu ted  by h im  o r her, d ie  su r­
viving spouse  w ill co n d n u e  to  be 
treated  as the  p ro p e rty  o w n er for 
in c o m e  tax  p u rp o s e s  u n d e r  th e  
g ra n to r  tru s t ru le s  to  th e  e x te n t 
the  p roperty  o r its incom e m ay be 
d istributed  to tha t spouse , w id iou t 
th e  c o n se n t o f  an y  a d v e rse  p a r ­
ty,34 after (as w ell as befo re ) the  
o th e r spouse  dies. In add ition , the 
surviving sp o u se  m ay b eco m e  to

b e  t r e a te d  a s  th e  o w n e r  u n d e r  
C o d e  Sec. 678 o f  p ro p e r ty  c o n ­
tribu ted  by  th e  first sp o u se  to  d ie 
u p o n  th a t s p o u s e 's  d e a th  to  th e  
ex ten t th e  survivor has a unilateral 
righ t to  w ithd raw  the  p ro p e rty  af­
te r  the  death  o f  the  first sp o u se  to 
die.

B a s i s  A d j u s t m e n t  A t  D e a t h
O ne m ajor tax  advan tage  o f  cre­

a ting  an  A laska C om m unity  P ro p ­
e rty  T rust is th a t it e n a b le s  re s i­
den ts o f  non-com m unity  p roperty  
s ta te s  to  ta k e  a d v a n ta g e  o f  Sec. 
1 0 1 4 (b )(6 ) , w h ic h  s t a te s  th a t ,  
u p o n  th e  d ea th  o f  e ith e r  sp o u se , 
th e  basis o f  the  en tire  com m unity  
p ro p e rty  asset (a n d  n o t ju st o n e - 
h a lf  o f  th e  asse t) b e c o m e s  eq u a l 
to  th e  v a lu e  o f  th e  a s s e t  a t th e  
d ea th  o f  tha t sp o u se  (o r, if app lic­
a b le , o n  th e  a l te rn a te  v a lu a tio n  
d a te  d e te rm in ed  u n d e r C ode Sec. 
2032). Sec. 1 0 1 4 (b )(6 ) d o e s  n o t 
d is tinguish  b e tw een  p ro p e rty  tha t 
is he ld  as com m unity  p ro p e rty  u n ­
d e r  au tom atic  (o p t ou t) s ta te  law s 
o r  u n d e r  e le c tiv e  ( o p t  in )  s ta te  
law s. F urtherm ore, sign ifican t a u ­
thority  strongly  suggests th a t com ­
m u n ity  p ro p e rty  u n d e r  a n  o p t in 
law , su ch  as tha t a d o p te d  in  Alas­
ka, w o u ld  b e  eligible fo r the  basis 
a d ju s tm e n t a t d e a th  u n d e r  Sec. 
1014(b)(6) 35 

H o w e v e r , it is  a p p r o p r ia te  to  
n o te  th a t  C o d e  Sec. 1 0 1 4 (b )(6 )  
on ly  req u ires  th a t th e  p ro p e rty  is 
c o m m u n ity  p r o p e r ty  u n d e r  th e  
law s o f any  State (o r p o ssessio n  o r 
fo re ign  coun try ). If  a non-A laska 
m arried  p e rso n  o r  p e rso n s  tra n s­
fe rs  p ro p e rty  to  a n  A laska  C om ­
m unity  P roperty  Trust, tire p ro p e r­
ty will b e  com m unity  p ro p e rty  u n ­
d e r  the  law  o f  A laska, T herefo re , 
it seem s literally to  fall u n d e r  the 
section .

A lth o u g h  it s e e m s  th e  a s s e t  
w h ich  is com m unity  p ro p e rty  u n ­
d e r  A la sk a  la w  is “c o m m u n ity  
p ro p e rty  ... u n d e r the  com m unity  
p ro p e r ty  law s o f  (a] S ta te ,"  it is 
p ossib le  th e  courts w ill h o ld  o th ­
e rw is e .36 A cco rd in g ly , m a rr ie d  
coup les shou ld  e lect in to  th e  Alas­
k a  c o m m u n ity  p r o p e r ty  sy s te m  
on ly  if tha t form  o f  o w n ersh ip  re ­
fle c ts  th e ir  w ish e s  re g a rd le s s  o f  
w h e th e r the  basis o f  the  surviving 
sp o u s e ’s in te res t in  th e  p ro p e r ty
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will be determined on the death 
o f the first spouse to die under 
Code Sec. 1014(b)(6). Moreover, 
because the Alaska Community 
Property law’s treatment under 
that section is untested, it may be 
preferable for the couple, if it is 
seeking a step-up in basis for all 
o f their wealth when the first 
spouse dies, to place all of the as­
sets in the name o f the spouse 
who will die first. Unfortunately, 
that is not always predictable well 
before that death occurs. Under 
Code Sec. 1014(e), no change in 
basis occurs under Code Sec. 
1014(a) for property which was 
given to the decedent within a 
year o f his or her death and is 
reacquired, directly or indirectly, 
by the donor P

C o n c l u s i o n s
Under the Alaska Community 

Property Act, both married 
Alaskans and non-Alaskans may 
elect for some or all of their assets 
to be community property under 
Alaska law. To the extent the val­
ue of what one spouse converts to 
community property exceeds the 
value of what the other so con­
verts, a gift will be made. That gift 
should usually qualify for the gift 
tax marital deduction unless the 
donee spouse is not a U.S. citizen 
and the gift, along with other gifts 
to the spouse, exceeds $100,000 
in a calendar year.38

Although converting assets to 
community property that rnay pro­
vide the surviving spouse a signif­
icant income tax benefit when the 
first spouse dies, die change in the 
nature of assets may have other 
far-reaching effects.39 Each 
spouse, in fact, will have a 50 per­
cent ownership interest in the 
community property. That means, 
for example, that the community 
assets will be subject to a 50 per­
cent division in the event of di­
vorce (except to the extent the 
court having jurisdiction over the 
divorce may and does order a dif­
ferent division under applicable 
equitable distribution or similar 
laws) and each spouse will be 
permitted to dispose of his or her 
one-half of the assets when he or 
she dies except to the extent 
agreed otherwise. As with other

community property systems, 
spouses hold other rights with re­
spect to their community property 
which do not exist with respect to 
other property they own. As a 
consequence, it is likely that only 
couples in long-term stable mar­
riages, and perhaps only those 
who have descendants only of 
their common union, will elect to 
have their assets treated as com­
munity property under Alaska law.

Even if neither the Internal Rev­
enue Service nor the courts rule 
that Alaska community property is 
community property under Code 
Sec. 1014(b)(6), it seems likely it 
will be treated as a “50-50" tenan­
cy in common between the spous­
es or, if elected under the Alaska 
Act to be “survivorship" communi­
ty property as the Act permits,4° 
as a joint tenancy with rights of 
survivorship between the spouses. 
If so, that probably means one- 
half of the asset will be included 
in the estate of the first spouse to 
die.41

Thus, the Alaska Community 
Property Act and the Alaska Com­

munity Property Trust offer a rare 
opportunity for clients whose mar­
riages are extremely sound, to 
convert those assets that they wish 
into community property, with 
possibly significant income tax ad­
vantages upon the first spouse’s 
death. Furthermore, these new 
laws present this opportunity with 
remarkably few downside risks. ♦

E n d  N o t e s
1. In other community property states, mar­

ital property agreements frequently con­
vert some or all of the parties’ non-com­
munity property assets into community 
property, filling the gaps left by state law. 
However, those agreements differ materi­
ally from the. Alaska Community Property 
Agreements because the former add 
some assets to an extant stack of commu­
nity property, while the latter starts from 
a situation in which no assets are com­
munity property prior to the agreement. 
On the non-Alaska form of agreement, 
sec, e.g, Rasmussen, “Divorce Provisions 
in Opt-In Marital Property Agreements,” 
67 Wire. Lawyer 15 (Apr. 1994).

2 . Alaska Stat. 34.75.060(a) (Mlchle 1998).
3. The Uniform Marital Property Act was ap­

proved by the National Conference of 
Commissioners on Uniform State Laws in 
1983. It is adopted in Wisconsin at Wise. 
Stat. Ann. Sec. 766.001-766.97.
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4. Alaska Stat. 34.75.030 (Michie 1998).
5. See, e.g. Alaska Stat. 34.75.1101(c) 

(Michlc 1998).
6. See, e.g., Alaska Stat. 34.75.30(c) (Michlc 

• 1998).
7. See, e.g., Alaska Stat. 34.75.040 and 

34.75.909(d) (Michie 1998).
8. Alaska Stat. 34.75.010 (Michlc 1998)
9. Alaska Stat. 34.75.050 (Michie 1998).
10. Alaska Stat. 25.24.160(d) (Michie 1998).
11. Alaska Stat. 13.12.208(d) (Michic 1998).
12. Alaska Stat. 34.75.090(g) and (h) 

(Michlc 1998).
13. Alaska Stat. 34.75.060(b) (Michie 1998).
14. A similar requirement exists for an Alas­

ka Community Property Agreement. See, 
Alaska Stat. 34.75.090(b) (Michic 1998).

15. Sec Mullane v. Central Hanover Bank 
& Trust Co., 339 U.S. 306 (1950).

16. Restatement (2d) Conflicts of Law, Sec. 
268.

17. Hughes v. Commissioner o f  Internal 
Revenue, 104 F.2d 144 h Cir. 1939); 
Noble v. Rogan, 49 ".Supp. 370 
(S.D.Cai.1943); Application o f  Eyre, 133 
N.Y.S.2d 511 (1954); M atter o f  Grant- 
Suttie, 205 Misc. 940, 129 N.Y.S.2d 572 
(1954); M atter o f  Carter, 13 Misc.2d 
1040, 178 N.Y.S.2d 569 (1958).

18. Restatement (2d) Conflicts of Law, Sec. 
270.

19. Restatement (2d) Conflicts of Law, Sec. 
276.

20. Fuller v. McKIm, 187 Mich. 667, 154 
N.W. 55 (1915); Knox v. Jones, 47 N.Y. 
389 (1872); Matter o f  Osborn, 151 Misc.

52,270 N.Y.S. 6l6 (1934); In re Sand- 
ford's Will, 81 N.Y.S.2d 377 (1948); In re 
Fagan's Estate, 84 N.Y.S.2d 558 (1948); 
In re Piazza's Estate, 130 N.Y.S,2d 244 
(1954); In re Master's Will, 136 N.Y.S.2d 
907 (1954); In re Warburg's Estate, 237 
N.Y.S.2d 557 (1963).

21. Bowen v. Frank, 179 Ark. 1004, 18
S.W.2d 1037(1929); Veach v. Veacb, 205 
Ga. 185, 53 S.E.2d 98 (1949); Peel v. Peel, 
229 III. 341, 82 N.E. 376 (1907); Scofield 
v. Hadden, 206 Iowa 597, 220 N.W. 1 
(1928); Thompson v. Penn, 149 Ky. 158, 
148 S.W. 33 (1912); In  re Estate o f  
Hencke, 220 Minn. 414, 19 N.\V.2d 718 
(1945); Minot v. Minot, 17 App.Div. 521, 
45 N.Y.S. 554 (1st Dcp't 1897); Matter o f 
Good, 304 N.Y. 110, 106 N.E.2d 36 
(1952), affg  278 App.Div. 806, 927, 104 
N.Y.S.2d 804 (1st Dep't 1951), a jfg  278 
App.Div. 806, 927,104 N.Y.S.2d 804 (1st 
Dcp’t 1951), a f fg  96 N.Y.S.2d 798 
(1950).

22. G reenw ood v. Page, 138 F.2d 921 
(D.C.Cir.1943); Guerard v. Guerard, 73 
Ga. 506 (1884); Brown v. Ramsey, 74 Ga. 
210 (1884) ( inter vivos trust)-, Keith v. 
Eaton, 58 Kan. 732, 51 P. 271 (1897); 
Houghton v. Hughes, 108 Me. 233, 79 A. 
909 (1911); Martin v. Esllck, 229 Miss. 
234, 90 So.2d 635 (1956); Zombro v. 
M offett, 329 Mo. 137, 44 S.W.2d 149 
(1931); Applegate v. Brown, 344 S.W.2d 
13 (Mo. 1961); Cary v. Carm an, 116 
Misc. 463,190 N.Y.S. 193 (1921).

23. As a general rule, a terminable interest

docs not qualify for the marital deduc­
tion. Code Sec. 2523(b)(1). Certain ter­
minable Interests may so qualify. See, eg., 
Code Sec. 2523(e), 2523(f).

24. As a general rule, no marital deduction 
is allowed if the transferor’s spouse is not 
a citizen of the United States. Code Sec. 
25230).

25. See, e.g., Reg. Sec. 20.2056(c>2(b)(l)(i). 
Cf. Rev. Rul. 72-33, 1972-2 C.B. 530.

26. Code Sec. 2523(e).
27. Reg. Sec. 25.2523(e)-l(0(8). Sec, also, 

Reg. Sec. 25.2523(0-1(0. Example 2  and 
Example 3.

28. See, generally, Reg. Sec. 25.2511-2.
29. Code Secs. 672(e), 673, 676 and 677. 

The trust may be a grantor trust for in­
come tax purposes for other reasons as 
well. See, Code Sec. 674 (control of bene­
ficial interests in the trust) and 675 (ad­
ministrative powers).

30. See, generally, Blattmachr & Scmblcr, 
“Crummey Powers and Income Taxa­
tion”, The Chase Review Ouly 1995).

31. See PLR 9321050, essentially reversing 
PLR 9026036.

32. As mentioned above, the trust may be a 
grantor trust for other or additional rea­
sons.

33. Code Sec. 1041.
34. As mentioned above, it may be a grantor 

trust for other or additional reasons.
35. On the validity of a consensual commu­

nity property law for this purpose, see 
Comm'r v. Harmon, 323 US 44 (1944); 
and M cCollum v, United States, 58-2 
USTC H 9957 (USDC ND Ok. 1958); and 
also see Rev. Rul. 77-359,1977-2 C.B. 24.

36. The IRS seems to accept that separate 
property converted to community prop­
erty by agreement is community property 
for Federal income tax purposes, at least 
under an opt-out system. See Rev. Rul. 77- 
359, supra.

37. If, as suggested by Rev. Rul. 77-359, 
supra, the transmutation of separate to 
community property is a gift, Code. Sec. 
1014(e) may control notwithstanding 
Code Sec. 1014(b)(6).

38. See, Code Sec. 2523(1X2),
39. Caution should be exercised in convert­

ing certain assets to community property, 
for instance, if one spouse owns a policy 
of insurance on the life of the other, the 
conversion presumably will cause the in­
sured spcusc to hold an incident of own­
ership in the policy potentially causing 
proceeds paid at death to be included in 
his or her estate. Cf. Estate o f  Cervoti v. 
Commissioner, 111 F.3d 1252 (5th Cir.
1997). It may be inappropriate also for 
one spouse to convert qualified plan and 
similar interests into community proper­
ty. Generally, such interests represent in­
come In respect of a decedent under 
Code Sec. 691(a) wliich, under Code Sec. 
1014(c), do not receive the income tax- 
free step-up'in basis under Code Sec. 
i0l4(a), but complications of such own­
ership can arise in the non-participant 
spouse dies first.

40. See, Alaska Stat. 34.75.110(c) (Michie
1998).

41. See, eg., Harvey v. United States, 185 
F.2d 463 C/th Cir. 1950).
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