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Alaska Civil Liberties Union
An Affiliate of the American Civil Liberties Union
P. O. Box 201844, Anchorage, AK 99520-1844
Phone: (907) 258-0044 Fax: (907) 258-0288 Email: akclu@alaska.net

To: Members of the Alaska House
From: Jennifer Rudinger, Executive Director
Date: Friday, April 20, 2001

Re: HB 112 - MANDATORY EXTRA “COUNSELING” FOR ABORTION

The US Supreme Court's 1992 decision in Planned Parenthood of Southeastern
Pennsylvania v. Casev upheld, among other restrictions, a Pennsylvania law requiring that
physicians provide women with state-prepared anti-choice materials prior to the abortion
procedure. The law forces a doctor to provide every woman seeking an abortion with
information that is intended to discourage the procedure -- even if the information is
irrelevant, unnecessary, and ultimately harmful to her health.

Such "biased counseling" laws are currently enforced in more than a dozen states. In a
number of other states, these laws have been enacted but are enjoined or otherwise
unenforced. Often introduced under the deceptive label of "Informed Consent"” or "Women'’s
Right to Know," biased counseling laws in fact serve to hamper women's access to

abortion.

Alaska, however, is one of several states that evaluate restrictions on women’s
reproductive choices under the stricter standard of judicial review established by the US
Supreme Court in 1973 in Roe v. Wade. Therefore, the Casev analysis and conclusion do
not apply when an Alaska court reviews laws such as HB 112, and it is our opinion that HB
112 may be unconstitutional under the Alaska Supreme Court’s decision in Valiev Hospital
Association. Inc. v. Mat-Su Coalition for Choice, et al. in 1997.

Aside from our concerns that HB 112 may violate the Alaska Constitution, there are many
reasons why the hill is bad public policy.

1. This Mandatory Extra “Counseling” Gives Women Inaccurate and Irrelevant
Medical Information.

Mandatory extraneous lectures do not give women accurate or meaningful medical
information. HB 112 puts words in doctors’ mouths and forces them to run through a litany
of conceivable pro’s and con'’s for abortion and for all alternatives to abortion - even when
those alternatives are not in the patient’s best interest and may even harm rer. Yet, women
who are seeking prenatal care in order to carry a pregnancy to term are N0t forced to waste
time and money listening to a diatribe about their options and alternatives to pregnancy and
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5. Biased Counseling Requirements Violate Standard Medical Practice and the
Doctor/Patient Relationship.

HB 112 requires a doctor to supply all of the state-mandated information to every woman
in every instance in order to avoid liability. This state-imposed litany may conflict with the
doctor’'s ethical obligation to give the best medical advice to the patient, in view of her
individual circumstances. Fo. example, it is both pointless and cruel to “inform” a victim of
rape or incest that she has the “alternative” of raising the “unborn child” (as though she did
not already know this), or to remind a woman carrying a fetus with impairments so severe
that it could never survive outside the womb that her “unborn child” will be 20 weeks old at
the time of the abortion. Indeed, the American Medical Association has resolved to oppose
these types of measures, finding that “informed consent requirements [for specific medical
procedures] often are not medically indicated and never are appropriate areas for
codification in law.” [American Medical Association, “AMA Opposition to ‘Procedure
Specific" Informed Consent,” House of Delegates Resolution 226 (A-99).]

HB 112 is a perfect example of why legislators should not insert themselves into the
business of practicing medicine. The definitions of "fertilization" and "gestational age"
contained in the bill are medically inaccurate, and the definition and use of the term “unborn
child” is bot.i medically inaccurate and inflammatory.

6. Conclusion: HB 112 Endangers Women’s Health and Violates Women’s
Constitutional Right to Reproductive Choice.

HB 112 is not created to protect women'’s health. The purpose is clear, this hill is designed
to make a woman'’s very personal decision even more difficult. Fear of civil sanctions and
the intrusive nature of the state-prescribed litany also serve to deter doctors from
performing abortions, further exacerbating the alarming present shortage of providers in
Alaska.

The AKCLU respectfully urges this body not to place any further burdens on women'’s rights
to choose abortion. Please feel free to call on me if you have any further questions or
concerns. | can be reached at (907) 258-0044 most days, from mid-morning until mid-

evening.

Thank you very much for your careful consideration.



THE

FOLLOW ING
DOCUMENT(S)
ARE
POOR
ORIGINAL
COPIES



ab m:» » tm *9 atm man

KIy!

" See -VkA m U A N fitlAiU/} djLscy)\o~4
10 "VWc (MVoiis *prechn

OPPOSING LAWS THAT REQUIRE WOMEN SEEKING ABORTIONS TO
BE "INFORMED" OF THE "RISK" OF BREAST CANCER

The latest "scare tactic" initiated by anti-choice groups is to link abortion to breast cancer.
Seizing upon scant evidence ina 1994 research study, they have mounted a vigorous advertising and
legislative campaign to convince the public that having an abortion increases a woman’s chance of
contracting breast cancer. The study, published in the Journal of the National Cancer Institute
(INCI)," reported a small statistical connection between abortion and breast cancer. Although
cancer research experts have characterized the study as inconclusive and methodologically

problematic, anti-abortion activists have eagerly wielded it as a new way to frighten women and
restrict their reproductive choices.

Opponents of choice have persuaded legislators in several states to introduce or enact bills
shot require physicians to inform women seeking abortions that abortion increases a woman’s risk
of breast cancer. Since this "warning” directly contradicts expert medical research, it can only be
viewed as a politically inspired scare tactic; it is not motivated by a genuine concern for women’s
health. Here are some "talking points" that you can use to oppose such requirements when they are
proposed as freestanding bills or as specific provisions in broader biased counseling bills

(deceptively labeled by their anti-choicc sponsors, “Informed Consent" or "Women’s Right to Know"
bills):

* The National Cancer Institute has charged that the study has been interpreted inaccurately

and "[tjhere is no evidence of a direct relationship between breast cancer and cither induced or
spontaneous abortion,"3

«  The American Cancer Society has chncluded, "the inconsistencies of existing research do not
permit definitive scientific conclusions."3

* On the day the study was published, JNCI printed an editorial stating that "the overall results
[of the study] as well as the particulars nrc far from conclusive, and it is difficult to see how they
will be informative to the public." The study was particularly criticized because of the
methodological problem of possible inaccurate reporting of a history of abortion by participants.4

Four recent reviews published in scientific journals have assessed more than 30 studies and

concluded that the available data on the relationship between induced or spontaneous abortions and
breast cancer are inconclusive.5

’ A 1995 article in Cancer Causes and Controls reported on "Abortion and Breast Cancer
Causes in Seven Countries." The study concluded, "In summary, these data suggest that any overall
relation between abortion and risk of breast cancer is likely to be weak at most."4
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Alaska State Legislature

Please enter into ta record my testimony to the House Health.i~nmtim , r-qnn-inN
committee name Services

committee on dated 472 l/ 01
bill/subject

PLEASE SEE TESTIMONY
ATTACHED

This article | had w-cittou several years ago. |lJease read T
w ill be testifying in roferenco to this article. Thank you.

Signed: —i:... Bob Johnson
Testifier

Representing (Optional)
70 BOX 045 __Kodiak, Ak 99615

Address

Phone No.
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ABORTION
(12-09-53)
I wince whenever | hoar the misconceptions voiced by
many anti"abortionists. Most are far from the truth. I have

received letters over tho years expressing these, and | have
taken the time to answer each carefully, pointing out tho

truth for those who might be interested. I have wanted to
speak out but, in tho interests of my patients, | have kept
silent. Nov/ that the issue has been made public, | am freed
of this constraint. Dr. Hans Tschersich, Aurora Borealis

Radiology, my sponsor this week, encouraged me to write on
this subject!

I have boon in practice in Kodiak for 38 years. Babies
wore born to unmarried girls in the 1940rs. In the villages
it didn't matter as much, for they were like ono big family
and Lhero was always someone to care for tho children. As
Kodiak grow, unexpected and unwanted r:ognancies increased in
number. 1 was frequently asked for help, often tearfully,
but could do nothing, for the law would not permit it. Some
patients found an abortionist. Some gave birth and gave up
their babies for adoption. Others gave birth and kept them.
1 v/ill not outline the problems and misery that usually
rorsillLtod. Most of these bnbioB were neglected, some were
m.intreated and some wore abused. They were my patient?, too.
Tho parents, besot with mixod guilt and despair, had O
diLficu.lt time. There were no easy solutions to the many
piohloms that resulted.

Prom 1'Ht week's column you w ill remember that a review
of the literature rovoaled about 12% of children today are
emotionally, physically or sexually abused children that
were presumably wanted, since abortion has been legally and
readily available. If abortion were illegal and unwanted
children wore born, it takes little imagination to realize
that abuse would be a more serious problem than it is now.

For those reasons, when the Federal Government legalized
abortion, | approved. Most states ratified the legislation
within a year-- the remainder within 3 years'— indicating with
little doubt that tho need was universal.

I would like to point out that | am not in the abortion
business. | am in the practice of medicine: health promotion
mid problem solving (including emergency care). | provide
tho service of abortion to thoso who have made the choice
after n carefully considered decision.

first, each patient is givon a paper which outlines all
lIns options available and advises caution in the making of
their decision. It emphasizes the controversial nature of
the issue, The options are discussed and if there is any
question, the patient is referred to a counselor (of her
choice) for reconsideration. If we are to proceed, the
patient is tested for sexually transmitted disease, blood is
drawn for typing and a complete blood count and 4 additional
visits are scheduled.
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At a second, hour-long visit, the procedure is explained
in detail, including medications available, indications for
their nso and tho risks of tho procedure. At a third visit,
n Inminaria is inserted into the cervical canal followed by a
complete physical examination. The laminaria is a sterile
piece of kelp which absorbs water and slowly and painlessly
dilates tho cervix overnight.

The abortion is performed on the fourth visit. The
whole procedure, including preparations, takes about 30
minutes. The patient is observed for an hour during which

ttiimo a film on contraception and/or a film on breast self
oxamilnation and PAP cmoar is shown. A means of contraception
is decided upon before discharge, instructions are given and
an appointment scheduled for the fifth visit in two weeks.

Abortions arc not done here when the pregnancy is beyond
13 wucks which is the end of the period of the embryo. No
evidence exists that the embryoexperiences painor even an
awareness of its own existence. Consider the fact that it is
permissible today to remove life support from comatose or
terminal aclultc who have lost an awareness of their own
existence and It will probably eventually be permissible to
assist suicide when patients whose situations are intolerable

request it.

In Kodiak there are 40-50 abortions performed per year.
This makes a t0tal of approximately 700 in 15-16 years. Of
these, there have only been 4-5 with sexually transmitted
disease (which were treated), 2 post-abortion infections, 2
pout-abortion hemorrhages, 1 depression requiring medication
dud no ulLorino perforations. Those with infection responded
tn treatment, I|oromptly._ Those with hemorrhage resolved with
no need for Intervention and did well. Abortions do not
caunc |nfert|I|ty nor prevent normal pregnancies or normal
births. Contrary to the opinion expressed by many who oppose
abortion, the experience is rewarding— patients are grateful
and qU|te happy to have a difficult problem resolved.

This nrticio may well initiate a flurry of responses.
J have no intention in engaging in debate! 1 am simply
presenting the facts of my experience and | must pose this
question! Under those circumstances, should ANYONE have the
right to make decisions for OTHERS regarding their choice?
And 1 would add, should ANYONE have the right to set up rules
of procedure for OTHERS that serve as an impediment to their
exorcise of choice?
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AMENDMENT

TO: HB 112

Page 3. line 9:
Delete "make"
Insert "advertise the availability of'

Delete "available"

Insert "and distribute the information
Following "requester.":

Insert "The department shall also place the information in public hospitals.

1
2
3
4
5 Page 3, line 10;
6
7
8
9

10 clinics, or other health facilities throughout the state and, upon request of an
il administrator, in a private hospital, clinic, or health facility so thatmembers of the
12 public may obtain the information voluntarily, without request.”
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A laska State L egislature

119 N. Cushman, Suite 211

Fairbanks, AK 99701
(907) 456-S081 - Phone
(907) 456-8245 - Fax

Representative John Coghill

Sponsor Statement
HB 112

Since the early 1970s, Alaska regulations have required physicians
to advise patients seeking an abortion of the “medical implications
and the possible emotional and physical sequelae of the
procedure.” (12 AAC 40.070). However, Alaska’s informed
consent regulation lacks specificity and is not uniform in its
application.

HB 112 elevates Alaska's current informed consent requirement
from regulation to statute. This legislation would ensure that a
patient 1S given the appropriate information about an abortion
procedure without obstructing a physician's ability to tailor
Information to the individual needs of the patient.

HB 112 also requires that the Department of Health and Social
Services develop a pregnancy informational pamphlet to be made
available to the public. The pamphlet would list factual, nonbiased
information about pregnancy and abortion, as well as pregnancy
and abortion alternative resources, and state services available to
pregnant women in Alaska.

HB 112 reinforces the current ethical standards by protecting them
from possible systematic abuse in the future, putting a statutory
safeguard into place for both women and physicians.

SsHat
StateCapitol.Room 102
Juneau, AK 99801
907) 465-3719-Phone
907) 465-3258 - Fax



A laska State L egislature

InErint Session:
119 N. Cushman, Suite 211 State Capitol, Room 102
Fairbanks, AK 99701 Juneau, AK 99801
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(907) 456-8245 - Fax (907) 465-3258 - Fax

Representative John Coghill

Sectional analysis - HB 112

Section 1. Creates an information pamphlet that is designed for pregnant women
which describes average fetal development and lists both nun*profit and state
pregnancy and pregnancy alternative resources and options.

Section 2: Amends AS. 18.16.010 ("Abortions") to state that an abortion may not
be performed unless the provisions of section 4 (AS 18.16.060) have been

satisfied.

Section 3: Amends AS 18.16.010 (“Abortions™) to include a subsection that
states that, except in situations of medical emergency, if an abortion Is performed
in violation of section 4 (AS 18.16.060), the physician is civilly liable for
compensatory and punitive damages.

Section 4: Amends AS 18.16.010 to include a section addressing informed
consent requirements. An abortion may not be performed in this state unless the
physician or referring physician orally informs the patient of

¢ The name of the physician performing the procedure.

¢ Gestational estimate of pregnancy at the time of the procedure.

¢ Nature and risks of undergoing or not undergoing the procedure, as
pertinent to the patient's circumstances and medical histcty.

Written consent must be obtained from the patient confirming that the required
information has been provided.

Section 5: Provides a severability clause. In lhe event that one or more of these
provisions is found to be unconstitutional, the remaining provisions would

continue in full force and effect.



CURRENT STANDARD:
ALASKA APMINISTRATIVL CODE - ABORTION/INFORMED CONSENT

2 AAC 40.070

INFORMED CONSENT.

Unless otherwise provided in 12 AAC 40.060, a written informed consent shall be
obtained from the patient or from any other person whose consent is required before
termination of a pregnancy. Such written informed consent shall be on the patient's chart.
The patient and other persons whose consent is required shall be advised of the medical
implications and the possible emotional and physical sequelae of the procedure.

History -
Eff. 12/20/70, Register 36; am 8/29/73, Register 47
Authority -

AS 08.64.105 _ _
Sec. 08.64.105. Regulation of abortion procedures.

The board shall adopt regulations necessary to carry into effect the provisions of AS
18.16.010 and shall define ethical, unprofessional, or dishonorable conduct as related to
abortions, set standards of professional competency in the performance of abortions, and
establish procedures and set standards for facilities, equipment, and care of patients in the
performance of an abortion.



CONCEPT BEHIND HB 112 REFINE AND ELEVATE ALASKA'S CURRENT ABORTION
INFORMED CONSENT STANDARD

EXAMPLE:

AS 18.16. REGULATION OF ABORTIONS
AS.18.16.010. Abortions.

(a) An abortion may not be performed in this state unless

(1) the abortion is performed by a physician or surgeon licensed by the State
Medical Board under AS 08.64.200;

(2) the abortion is performed in a hospital or other facility approved for the
purpose by the Department of Health and Social Services or a hospital operated by the
federal government or an agency of the federal government;

(3) before an abortion is knowingly performed or induced on an unmarried,
unemancipated woman under 17 years of age, consent has been given as required under
AS 18.16.020 or a court has authorized the minor to consent to the abortion under AS
18.16.030 and the minor consents; for purposes of enforcing this paragraph, there is a
rebuttable presumption that a woman who is unmarried and under 17 years of age is

unemancipatcd;* and N _ _
(4) the woman is domiciled or physically present in the state for 30 days before

the abortion.
HB 112 WOULD INSERT:

(a) Except in the case of a medical emergency, a person may not knowingly perform or
induce an abortion without the voluntary and informed consent of the woman on
whom the abortion is to be performed or induced.

(b) Consent to an abortion is voluntary and informed when all of the following are true:

(1) before the abortion procedure, the physician who is to perform the abortion or
the referring physician has orally informed the woman of the

A) name of the physician who will perform the Erocedure;

B) gestational estimation of the pregnancy at the time the abortion is to

be performed; and
(C) nature and risks of undergoing or not undergoing the proposes
procedure that a reasonable patient would consider material to making
a voluntary and informed decision of whether to undergo the
procedure;
(2) before the abortion, the woman certifies in writing that the information
required under (1% of this subsection has been provided; and
(3) the physician who is to perform the abortion or a representative of the
physician receives a copy of the written certificate required under (2) of this
subsection and retains a copy in the physici n's file.

(c) The information required in (b)(1) of this section shall be provided to the woman

individually and in a private setting to protect the woman's privacy, maintain the

confidentiality of the woman’ decision, ensure that the information focuses on the
woman's individual circumstances, and ensure that the woman has an adequate

opportunity to ask questions.

Parerntd Corsat/duddd Waver sruk doan - Hared Parartitood of Aladka, Ine. v. Sate,
No 3AN97-6014 A (10598



A laska State L egislature

Interim Session:
119 N. Cushman, Suite 211 Stale Capitol, Room 102
Fairbanks, AK 99701 Juneau, AK 99801
(907) -156-5081 - Phone (907) 465-3719-Phone
(907) -156-82-15 * Fax (907) 465-3258 - Fax

Representative John Coghill

"INFORMED CONSENT FOR ABORTION" LAWS IN THE
UNITED STATES

30 states, including Alaska, currently have laws detailing informed consent
requirements for abortion procedures,

AL, AK, CA, CT, DE, FL, ID, IN, KS, KY, LA, ME, MA, MI, MN, MS, MT,
NE, NV, ND, OH, PA, RI, SC, SD, TN, UT, VA. WI

21 states have introduced legislation concerning this issue in 2001 to both
initiate laws and to update current laws.

Alaska is one of 12 states that have legislation in 2001 that would update the
current state laws on abortion informed consent.

Separate medical informed consent laws for abortion procedures have been
upheld at the Federal level (U.S. Supreme Court Casey). 7 states currently have
their laws enjoined due to state court rulings. The central issue behind these
injunctions being that the laws also required a waiting period, which was ruled
unconstitutional under the individual state constitutions.

& The determining factor for federal constitutionality of informed consent laws is
the judgment of whether or not the laws pose an undue burden to a woman

seeking an abortion.

Note: Alaska's abortion laws are held to the more strict interpretation of Roe v.
Wade, not the recent U.S. Supreme Court ruling in Casey.



Representative Dyson  465-4587
Representative Wilson 465-3175
Representative Co%hill 465-3258,
Representative Kohring 465-3818
Representative Stevens 465-3517
Representative Cissna  465-4588
Representative Joule  465-4586

(H) Health, Education, & Social Services
House Bill 112

Representatives,

My name is Danielle B. Brown, Iam a Juneau resident, and | am a women.

| do not support HB 112 and its intent on regulating the rights of women and their right
to choice. In specific, I do not support the 30-day amendment added to this bill. Alaska
is a transient state. People come and go throughout their travels and employment. | feel
as thou% the 30-day amendment will just cause more harm than good. o

hz is Vigra covered by insurance and contraceptives not? What an ironic twist,
don’t you think? Do we not have an over population issue going on throughout the
world? I do not support abortion as a method of reproductive contraception, however it is
very important to have this option available. It is apparent in our society that a large
number of children arc neglected, abused physically, mentally, and sexually, and
malnourished, because of a multitude of reasons. Could these reasons be attributed to
young girls, teenagers, having children, women in abusive relationships, women below
the poverty level, rape, incest, | don’t know and neither do you. But why try and take this
choice from women and allow theses incidents to increase. Abortion is not the issue
here, it is the quality of life for all people affected by an unwanted birth: child, women,
and men. Having the right to choose is something | do not believe should be taken away

from women.
Thank you for your time,

Danielle B. Brown

PO Box 22406
Juneau, AK 99802
(907)586-6665

ifoTfl to 6!
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Representative John Coghill

MEMORANDUM

To: Representative Fred Dyson, Chairman
House Health, Education & Social Services Committee
From: Representative John Coghill | 17? ¢
Re: Request for hearing - HB 112V-3
Date: February 22, 2001

Please schedule a hearing for House Bill 112 in the House HESS committee at your
earliest convenience.

| have attached with the bill a copy of the sponsor statement and sectional analysis.
Please contact my legislative aide Danielle Serino at extension 5038 if you have any

questions. Thank you.
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Eileen L. Becker PO Box 2 Homer Crisis Pregnancy Y- 11B112
Homer, AK 99603 Center
Amy Bollenbach PO Box 3429 Self Y- HB112

Homer, AK 99603
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Subject: TESTIMONY-HB112
Date: Sun, 22 Apr 2001 10:31:30-0800
From: "R. Holmes Johnson" <drbob@keaconnect.net>
To: Representative_Fred Dyson@legis.state.ak.us

Fred Dyson, Representative
State of Alaska

State Capitol

Juneau, Alaska 99801-1182

Dear Mr. Dyson,

When I had to leave before testifying at the Saturday teleconference on HB 112, the LI1O in Kodiak
forwarded an article of mine that was published in the Kodiak Mirror when I was in practice. The "going
public" in the initial paragraph refcred to picketing that had just begun and therefore removed the need for
secrecy. |was quite happy to “tell it like 1t is" to correct many misconceptions created by opponents of

abortion.

I would urge you to read the article since it establishes my experience and thus qualifies me to testify
on this proposed legislation.

HB 112 is an unnecessary bill. It needn't have been introduced at all since: a) the Alaska Department
of Health presently distributes much information on pregnancy and abortrion, since; b) informed consent
has been reiterated so many times that no sane phyisian fails to explain whatever procedure is being
considered and to obtain signed consent, and since; c) abortion should not be singled out as the only
procedure in Alaska to be subject to such mandatory “extra" counseling.

~Though making a studied effort toward objectivity, the details which serve as an impediment to free
choice (of what one wants to know), and the use of the term unborn child in place of the proper term fetus,
make it fairly obvious that this bill was written by those who do not approve abortion!

| heard testimony on SB91 a few days ago by a woman who quoted unbelievable complications of
abortion, particularly serious psychological problems. Dr. C. Everett Koop, Surgeon General under
President Reagan, himself not infavor ofabortion, did an exhaustive study of abortion and found no
evidence 0f psychological effects. My own experience supports Dr. Koop. This suggests that those who
feel abortion is murder are so biased that they transmit this to those whom they interview and suceed in
creating severe guilt feelings would be, indeed, complications, but not of abortion.

Please keep in mind that a woman, now, has the right to ask any question at all of her physician and
he has the obligation to answer that question to the best of his ability. To have someone else, particularly
legislators, dictate what she must know, is an insult to her intelligence and, furthermore, overlooks

individual differences and individual needs.

In summary, this bill is redundant and should not have been introduced at all. It places an unnecessary
impediment to the free exercise of choice which has been the legal right of women since Roe vs. Wade.
Had it ak ays been their legal right, we would not have seen the serious complications that were a result of
back alUy abortionists. To add impediments to free choice, as has already been done in a number of ways,
Is to chip away at one effective and necessary form of population control.

Realize that | am retired and have nothing to gain personally! I write in defense of women who
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become unexpectedly pre%nant who should be free to choose what they want to know about their options
as well as which, among them, to select. This bill interferes with that freedom and should be buried!

Sincerely,

Dr. Bob Johnson,
drbob@keaconnect.net
Phone 907-486-5171
Box 945 Kodiak 99615

20f2 412312001 2:43 PM


mailto:drbob@keaconnect.net

21201 11:3 P.G3

HB H&Testimony

My name is Debbie Joslin. My husband, Stever. and I live in Delta Junction with our three
children; Matthew, Emily and Victoria. Steven is the resource forester inour area. | am a
homeschooling mom. | teach 3rd and 4thgrade Sunday School at my church.

On January 15,19991 was 22 weeks pregnant when we drove 100 miles to Fairbanks for
an ultrasound on our child. After a lengthy examination ofthe baby, | was told we were
expecting a male child with multiple anomalies. The baby we named Isaiah John had a
brain cyst, a missing or unconnected stomach and a hylpoplastic left heart We were given
the name of a Perinatologist in Anchorage. A Perinato ocﬁ;ist, as | understand it, isa doctor
who specializes in unborn babies who have serious health complications, | spoke to this
S?euallst over the phone and made arrangements to go to Anchorage and have another
ultrasound. During that phone conversation she urged me to have the pregnancy
terminated. The reasons she listed were that the baby would probably die anyway, the
medical expenses would be too great and that my own life was probably in danger. Keep
inmind, she had not examined me at this point, I made an appointment with this doctor,
since | was told she was the only Perinatologist in the state. My hushand and | drove 350
miles to keep that appointment, leaving Delta at 40 below z*ro. When we arrived for our
appointment we first saw agenetic counselor who went over some family history with us
and explained that they thought Isaiah had Trisomy 18, a chromosomal abnormality (an
extra number 18 chromosome). She expressed surprise that we were not considering
terminating the pregnancy and asked several times whether we wanted to consider
terminating the pregnancy. Another ultrasound was performed by a technician and then the
Perinatologist took over the exam and listed the following anomalies: Brain cyst, missing
or unconnected stomach, hﬁ/poplastic left heart, eyes not property spaced, underdeveloped
chin, something wrong with spinal development, something wrong with his penis, rocker
bottom feet, possibly an extratoe and fluid in the abdominal cavity and lungs. We were
told the fluid indicated that Isaiah was already in congestive heart failure and that he
would never make it to his due date in May. The Perinatologist told us that Isaiah would
never respond to us ifhe were to live, we were told that all Trisomy infants were severel?/
mentally retarded. She described a somewhat vegetative state but more probably he would
be stilloorn any day. She said that if he were to be bom alive he would only live for a few
minutes. Later they adg']usted it to a few hours and then later yet they said maybe a day at
most and then filially they said a few days. We agreed to an amniocentesis to determine
whether Isaiah did actually have Trisomy 18. Our hope was that he would not, and we
could begin to make plans for heart surgery. She told us doctors will not operate on
Trisomy Infants since they ALL die in infancy anyway.

You can imagrine what heavy hearts we had as we drove back to Delta. The plans and
dreams | had had for my son were shelved as we instead discussed his flineral. Within a
few days | got a call from the genetic counselor with the preliminary test results which
showed Isaiah had Trisomy 13.1 asked how that differed from Trisomy 18 and she said it
was worse. She asked again about termination and I told her again that we were not
interested in that. Almost immediately I got a call from my doctor in Fairbanks who asked
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me about termination. | told her (again?] that 1was not interested in that. She told me that
since my life was in danger and | had chosen to continue with the Fregnancy, she could no
longer be my doctor as she was a general practitioner and not qualified to handle, such a
case. | began seeing the osteopath doctor in Delta and an OB/GYN in Fairbanks. | told
them what | had been told about the baby and about my own health. The OB/GYN doctor
told me he could not understand why | had been told my life was in danger. He treated me
during the remainder ofthe pregnancy and I never had any complications or problems.
Only the usual complaints pregnant women suffer from.

A couple ofweeks after the preliminary results, the genetic counselor called with the final
results from Isaiah’s amniocentesis. It was final - Isaiah had Trisomy 13. She asked me
again about termination and I told her no again. I then asked her out of curiosity what she
would do if did say yes. She got very excited and told me that “there is the most
wonderful clinic in Kansas”. | asked ifshe meant Dr Tiller’s clinic and she said “yes, do
you know him™? “No, I told her, but I know about him”. She offered to have other women
who bad had abortions call me but I declined. Sensing that | was not interested in pursuing
this any Anther she told me ina very apologetic voice that “there is a parent support
group, but well....they are rather positive™. She made it sound as though positive was a
pad thing to be. She then went on to tell me that she had information on the group
including an 800 number as well as pamphlets and books in her office that gave detailed
information about Trisomy 18,13 and related disorders including pictures. I called
S.O.F.T. (Support Organization for Trisomy 18,13 and Related Disorders) right away and
found that they were indeed positive - but realistic. | told the woman over the phone about
Isaiah’s diagnosis and she told me that probably they were right but there was a chance he
could live. She talked to me about the other “parents” and | remember asking her,
“parents, you mean they have children?” “Yes, some did,”she said. “How old”. I was told
that they varied but there were a few children who were teenagers and even a couple of
adults. The lady took my name and address and told me she would send me a family
Packet right away. | also requested the books they had available; Trisomv 13. a Guideline
or Families and Care ofthe Infant and Child with Trisomv 18 or 13. These were the
books the genetic counselor had described, the very ones she had in her office. While the
information was heartbreaking, it also offered some hope and some help. Two thln_?s we
hadn’t had much of. Not only did some ofthese children live - they played and smiled and
Ie#gr%ed and talked and learned things and showed affection and responded to love and
affection.

We located a wonderful Fediatrician in Fairbanks who a?reed that Isaiah’s chances were
not good but she was willing to do what she could to help him. We made the decision to
hire her and made plans to deliver our baby in Fairbanks. On May 10, only 11 days before
his due date, Isaiah John Joslin was bom at Fairbanks Memorial Hospital. He weighed 6
Ibs 10z and was 18 1/4 inches long. Isaiah was a pretty babywith lots of bright red hair.
Isaiah had difficulty breathing when first bom but as the doctors and nurses checked him
over they could find no sign ofthe problems seen earlier on three different ultrasounds.
The brain cyst, stomach problem and hypoplastic heart were all mlssmg1 as were all ofthe
other problems earlier noted. However, Isaiah suffered from a ventricular septal defect
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(VSD) - a hole inhis heart. Although very serious, it was a far cry from the problems he
had had earlier, Isaiah, required oxygen and a nasal gastric tube for feeding. Because ofthe
hole in his heart he was too weak to nurse and had to be fed with a tube. Isaiah looked so
normal that even the nursing staffagreed we should retest him. Test results again showed
Isaiah to have Trisomy 13. He stayed in the hospital for 12 days and then came home
where we cared for him for 20 days before he left us to go to be with the LORD in
heaven. Those were some ofthe hardest but sweetest days ofmy life.

| am telling you this story so you can understand why | stand before you today and ask
that you passHB \I-3L

After talking to other doctors and doing a great deal of research and readin_? about
Trisomy infants and because of my own personal experience,, | believe my life was never in
any danger. Yet, this undue burden was placed on me at a time when | already had plenty
to wony about. | believe this was done to tiy and convince meto have the abortion.

| was told that ALL Trisomy infants die. | now know that somewhere between 90 and
95% ofall Trisomy infants die before one year ofage. That doesn’t leave much room for
hope | realize but It is quite different than 3aying they ALL die.

| wss not told about the parent support group (S O.F.T.) for over two weeks not until
they had finally givenup on talk_m%me_ into an abortion. Well, you may say they were not
sure your child had Trisomy until the final results were in. Perhaps, but they were sure
enough that they continually brought up termination. | drove 350 milesto See the doctor
and was never shown the written information about this disorder that they had right there..

Though they were careful to tell me every negative thing they could about the baby, 1was
never told ofany ofthe risks of having an abortion. There was never any mention made of
the risk to my health, either physical or emotional from having the abortion.

| believe the doctors who repeatedly brought up termination probably meant well. The
problem comes inwhere they apparently believed that their professional status, or their
medical degrees placed them in a position to know better than me what was best for me,

my family and my baby. That simply is not true.

Giving lifeto Isaiah was har'd on our family. But it wasn’t TOO hard. It was expensive.
But it wasn’t TOO expensive. It was hard on the other children. But ft wasn’t TOO hard
on my other children. Giving life to Isaiah blessed our family, including the other children.
Because of his heart condition Isaiah was always Ietharﬁ_ic and sleepy and tired acting but
he was never in pain. The equipment which monitored his OXﬁ/gen saturation rate showed
that whenever we held him or showed affection to him, Isaiah was aware ofit. His
saturation levels would soar when he was being loved on. My daughter, Emily who is five
loves to recount the story ofhow Isaiah’s oxygen saturation level was inthe 60s the night
before he died. I laid himin Emilhl’s arms and immediately his saturation level rose to 100.
There seems to be a feeling out there that a successful life is one that is free from pain or
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isuffedring or trials and that isn't true. Isaiah’s life was successful. We loved him and he
oved us.

We have been comforted and encouraged even since Isaiah’s death by reading of other
families with Trisomy children inthe S.O.F.T. newsletter. Tlie letters and testimonials arc
all expressions of the love each family has for their infant or child. Many ofthem include
pictures oftheir precious children, most ofthem deceased but some still living. Some of
them telling stories of medical professionals pressm? them to have ahortions are very
similar to our experience. Without exception every family e2g>ressed love and gratitude for
the time they had had with their children, no matter how short.

Uniform written information should include basic facts regarding fetal development and
the risks associated with continuing the pregnancy versus terminating the Eregna_ncy.
Crisis pregnancies come in many different forms. For some women it can be as simple as
finding out about WIC, others are not even aware that the child’s father is legally
responsible for helping to provide sugport. Over 90% ofall babies diagnosed prenatal IK
with Downs Syndrome are aborted. Could it be that those women don’t know about the
parent supportgroups out there? Information on adogtlon agencies should be as readily
available as information on ahortion. There is a wealth of information out there and H
would be agreat help to doctors to have a booklet they could hand out to their patients.

Ofcourse | would like for every mother to make the same decision | did but I realize that
won’t happen. But every mother deserves to have all ofthe information pertinent to her
situation so that she can make an intelligent informed decision. | stand before you today
and say that ifyou vote against HBJI* you are saying, in effect, that women arc not
competent enough to be trusted with the facts regarding the health of their own bodies and
that oftheir unborn children. A “no” vote says that you have no compassion for families
and believe that doctors arc better suited to make decisions for women and their unborn

babies.

A “yes” vote for HB 113 sends an entirely different message. A votefor informed consent
says that you have reSﬁect for the intelligence of women and believe that they have the
right to be trusted with the information necessary to make decisions for themselves. | trust
a_n% hope that this body of legislators will prove themselves to be in favor ofwomen’s
rights.

Thank you.
Debbie Joslin

TOTAL P.06
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Informed Consent Revisited: What is Expected of Physicians
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"Informed consent" has generated
many articles, legal opinions and court
decisions, yet it Is still a misunderstood
legal doctrine. Thefailure to obtain an
informed consent is a common allega—
tion in cases that involve surgery, inva—
sive diagnostic studies end medications.
In some cases, defendants are absolved
ofnegligence, but are heldliablefor not
adequately disclosing the material risks
oftreatrment which prevented the patient

from giving an informed consent, Many
physicians think "informed consent” is
something they give topatients. Infact,
doctors obtain consentfrom patients
who give permission toproceed after
they have been informed of.* proposed
procedure's risks, alternatives and their
risks, and expected outcorme. Toprotect
thenselvesfrom liability, physicians
need a consistentpolicyfor informing
patients, andfor obtainingand docu—
mentingpatients’ informed consert,

Why we have consent laws

In 1914, New York State Supreme
Court Justice Nathan Cardozo said,
“livery human being of adult years and
sound mind has a right to determine

<atshall he done with his own body.
Every state’s courts rccognizo this
principle. Issues such as what a patient
needs to know in order to give anin-
formed consent, whomust provide the
information, and howto document that
an informed consent was obtained are
determined by stato law and standards of
practice in each medical specialty.

Implied consent for minor proce-
dures and for emergencies

Even though a patient may not sign a
document or verbalize consent for a
particular medical prooedure, ftpatient’s
conduct will imply conseut in some
instances. The patient’s acquiescence to
medical procedures is evidence of con-
sent. For example, the patient may hold
out an aim to allow blood to be drawn
without ever articulating consent, but
consent to the blood lest can reasonably
be inferred from the Fatient’s conduct.
Implied consent is a legal recognition of
tho reliance on nonverbal communica-
tion in simple situations. Consent may
not be routinely implied, however,
where a medical procedure is complex
or not commonly understood by n lay
person.

Emergencies; 'fhc law generally
assumes that a patient who s in extreris
and unable to communicate would
nonetheless desire that appropriate
medical assistance be rendered. Unloss
it ishlown that the patient does not
desire treatment, or unless the patient is
able to communicate Iris o+ her con-
scious refusal, in an emergency one may
render aid or care to prevent loss of life,
serious injury or illness. The emergency
doctrine is a form of implied consent.
However, implied consent in this cir-
cumstance lasts only as long as ihe
emergency, and formal consont must be
obtained tor procedures performed after
the emergency has passed.

P 03/10
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Benefits of Informed consent

Studio cite these benefits of
informing patients and obtaining
tlicir consent: (1) informed patients
arc less likely to sue; (2) informed
consent discussions deter nomncri-
torious claims that result from unre-
alistic expectations or misunder-
standings; (3) informed patients arc
more compliant with medical ad-
vice oud recover faster; (4) in-
formed consent discussions
strengthen doctor-patient relation-
ships and increase patients’ confi-
dence in their doctor.

When consent Is withheld for
religious reasons

Whort a competent adult refuses
treatment for religious or oilier
reasons, licie is little that a physi-
cian can do. The patient's decision
cannot be i?nored if tho patient has
made an informed decision, no
mailer how unwise. Courts usually
respect the wishes ofa competent
adult to refuse treatment. A court
may order medical treatment in
very limited circumstances, such as
for a mother where the welfare of
an infantwould be in jeopardy.
Problems arise, however, if tho
patient is incompetent or of ques-
tionable competence, or is a minor
whose parents Tcfu.se to consent to
medical treatment in spite of seri-
ous medical consequences. Ifthe
adverse consequences to the patient
arc sufficiently gravo, the physician
may try to obtain consent by asking
the family to convince the patient to
consent to needed medical care.
When persuasion fnits, a court may
order needed medical treatment
directly or by through atemporary
guardianship.

MIIiC's Claims Department will
attempt to assist an insured in situa-
tions In which a court order may be
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needed. Sec the state law insert for
ndditional discussion of this topic.

Answers to common ques-
tions about Informed consent

Does getting thepatient's signa—
ture on a consentform suffice?
Not always. A consent form is not
tho same as informed consent, and
the signed consent form isnot a
substitute for an oral discussion.
Even in slates in which a signed
consent form is regarded as evi-
dence that the patient did give an
informed consent, malpractice
defense attorneys have considerable
difficulty refuting a plaintiff’s claim
that ho or she signed a consent
form, but did not understand its
contents. Plaintiffs' attorneys arc
aware that som; patients arc in-
formed ofrisks and see a consent
form for the first time just prior to
surgery. Plaintiffs have successfully
ar%ue in court that they were un-
able to make informed choices
minutes before being taken to the
oFerating room. Others have-
claimed In litigation that even
though they had questions or did
not fully understand a proposed
procedure, they signed the hospi-
tal’s consent form “under duress,”
when told that unless they signed,
the procedure would be canceled or
rescheduled.

Who is responsiblefor obtain—
ing apatient's Informed consent?
In most jurisdictions, obtaining
consent is the obli?ation ofthe
physician who will perform a pro-
cedure. (State law may allow con—
sent to be obtained by anotherphy—
sician who Is able toperform the
procedure and isfamiliar with the
benefits and risks, but who may not
perform theprocedure on the sub—
jectpollen/. This Is a commonprac—
tice among anesthesiologists and
radiologists.) Courts have rccog-
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nized that, with respect to a specific
patient, only a qualified physician
can dctermino ita procedure is
indicated and explain (ho risks for
that patient. Nonphysician, Includ-
ing nurses and medical assistants,
can help educate patients in a gen-
eral Way nbout a procedure and
answer basic questions. But the
physician must "fine tune" this
information, based on a specific
Eatlent’s medical condition and
istory.

How much information docs a
patient need togive an informed
consent? This varies, but in gen-
eral, physicians are required to toll
patients the nature and purpose of a
procedure or other recommended
treatment, the "significant” or
"material” risks, alternative treat-
ments and their benefits and risks,
including no treatment, and the
expected outcome. "Significant” or
“material risks” aro those that in-
volve potentially serious temporary
or permanent Injury or disability.
For major sur er%, significant risks
may include death, paralysis, hem-
orrhage and infection, Certain pro-
cedures involve additional spcoific
risks. For example, a significant
potential risk of abdominal surgery
IS injury to adjacent tissues and
organs, 'llie failure of a procodure
to resolve a medical condition, or
Ihc need to redo a surgery are sig-
nificant risks of some neurological,
ophthahnologioal and cardio-
thoracie surgeries. The moro elec-
tive a procedure, the more physi-
cians an: obligated to discluso the
risks and less risky altcrnot'vcs.
State laws generally embrace a
“reasonable person standard,” n
"reﬁutable physician standard," °f
both, for determining how much
information a person needs to know
for his or her consent to bo an in-
formed one. Under a "reasonable

P. 04710
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person standard," physicians must
disclose wiliat a reasonable person

in the patient’s situation would need
to know in oidcr to make an in-
formed decision. Under the “repu-
table physician stundard,” a doctor
must disclose to patients what other
rcpulablo physicians who perform
the samo procedure ordinarily dis-
close to their patients. Both stan-
dards most be met in some states.
Another guidolino for what to dis-
close to patients is subjective: if the
patient was your [the physician’s]
spouse or child, how much informa-
tion would you and tho patient want
to have before consenting to the
procedure?

Docsn Vtelling patients about
the risks ofsurgeryfrighten them
awayfrom needed treatment?
Studies show more patients decline
surgeiy because of a lack of infor-
mation than because they were told
the risks of necessary surgery.

In some stales, the so-called
“therapeutic privilege" permits a
physician to withhold u discussion
of potcnlia) serious risks if the
Physician has good reason to be-

leve that disclosure would be so
upselling that the patient would not
be able to make a rational decision.
Physicians should use this therapeu-
tic privilege judiciously. When a
patient's emotional or physical
condition makes the doctor reluc-
tant to disclose significant tisks, tho
discussion can tnko place with a
spouse or other close relatives. If
the patient has no available family,
the physician might ask a colleague
to evaluate the patient and concur
that it would be prudent to not dis-
cuss ihe potential risks.

Vo risks have to he disclosed i f
thepatient does not wan! to know.
Patients can decline nu informed
consent discussion, u decision the
physician should document. If the
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surgery is elective or if nonsurgical
alternatives are possible, the physi-
cian should encourage the patient to
listen to the choices and their risks.
Prudent physicians often decline to
do elective surgery ifa patient is
unwilling to be informed about
potential risks, adverse outcomes or
failure of the surgery. Such patients
usually have unrealistic expecta-
tions.

California and other states have
an “informed refusal” doctrine.
This doctrine holds that competent
adult patients liave a right to refuse
treatment, surgery, tests oc referrals,
even if they could suffer severe
consequences as a result. Informed
refusal requires physicians to dis-
close material infonnaticn a patient
needs to make an informed deci-
sion.

To help a patient understand,
the physician should explain tho
likely, known consequences of not
having a surgery, test, medication
or referral. A patient who declines
treatment for mali?nant cancer can
be told the probable result of fore-
going treatment. There is less cer-
tainty about what to tell a patient
who refuses a test or X-ray tho
doctor needs to make a diagnosis.
In such eases, the physician should
explain why the lest is needed and
what problems could remain un-
identified and untreated if the test is
not done. How much to disclose
depends on what a reasonable per-
son iu the patient's position would
regard as significant.

Document consent, refusal

For reasons noled earlier, n
signed consent form is less likely to
bu questioned in litigation ifit is
backed up by a physician's hand-
written or dictated note that veil lies
an informed consent was obtained.
Defense attorneys recommend that

INSURANCE EXC1IAN
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physicians document thoir informed
consent discussion with a note such
as: “1advised patient ofthe pur-
pose, benefits nnd significant risks
of this procedure, including but not
limited 1o bleeding, infeotion, [dam-
age to adjacent structures or organs]
[other specific, common risks]. |
also discussed alternative treat-
ments and thoir risks, and tho risks
ofnon-trcatrnenl | answered pa-
lienI’Bquestions, (S)Iw expresses
understanding of the risks of the
procedure and gives his/her in-
formed consent.” Documentation of
tho informed consent discussion
may be handwritten or dictated, and
should be made in Hie physician's
office progress record, the hospital
admission history and physical
report, or both, but not in opera-
tive or procedure reports. These
reports are dictated atter a surgery
or procedure. 1fproblems occur,
notes about preoperative discus-
sions of complications or adverse
outcomes in these aftcr-thc-fact
reports appear self-serving and may
lack credibility in court.

Physicians arc encouraged to ask
patients to sign a plam-Janguago
consent form for office surgery
when the procedure is discussed.
Include statements on the form for
the patient to initial such as: “Dr.
(narre) has explained to my satis-
faction die purpose, benefits and
alternatives to this procedure, the
significant risks, and the coosc-
guencos ofnot having ibo proce-

ure. Tho doctor answered my
questions about tho procedure. |
wish to proceed." (A sampleform to
memorialize tho irfarmed consent
discussion that takesplace in the
doctor I office, and which Is signed
after this discussion, is included
with this nnvslctter.)

Physicians should document a
patient’s informed refhsal ofsur-
gery, diagnostic studies, treatment
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or referral to another physician. A
briof chart nolc such as, "Patient
relics lest [or procedure]; ex-
plained consequences of not having
ircalment [surgery; referral] and
degree of urgency; patient ex-
presses understanding of risks,”
generally suffices.

Use audiovisual, written aids

It takes time for a physician to
explain why n patient needs sur-
gery, what the surgery will entail,
alternatives, and the potential risks;
it also takes time to listen to and
answer tho patient’s questions.
U_smgi written materials and audio-
visual aids to supplement, not re-
place, a physician's face-to-faCC
Informed consent discussion with
patient* facilitates the process and
reduces the amount of time doctors
must spend explaining procedures
and answering questions. In most
instances, written information is
essential, as many patients cannot
remember most of what the doctor
told them after they heard the
words, "You’ve gomg toneed
surgery.” A handout that describes
the procedure in plain language and
summarizes the key points of the
doctor’s oral discussion gives the
patient another opportunity to re-
view the choices before making a
decision. Equally important, pa-
tients can take written material
home to educate and inform a
Spouse or oilier family members.
Documentation that written infor-
mation was dispensed strengthens
die doctor’s position in a malprac-
tice case in which tho patient docs
not remember preopCTative discus-
sions. A number ot vendors market
informed consent videotapes, com-
puterised consent education pro-
grams, and other materials that
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reduce the amount oftime the phy-
sician must spend explaining and
reiterating.

Summary of

Recommendations

1. Understand your state’s informed
consent laws. Get advice from
MIEC’s Loss Prevention or Claims
Departments if in doubt about what
is required in specific situations.

2. Ask colleagues inyour specialty
what they disclose to patients about
specific procedures; ?h sicians in
%]ro_up practices should know how
their colleagues obtain and docu-
ment informed consent.

3. Use plain language to explain
medical procedures to patients, The
law docs not icquire physicians to
givo patients a mini-coursc in medi-
cine or to disclose every problem
that could occur.

4. Encourage patients to ask ques-
tions. Consider asking the patient to
invite a spouse or other relative to
join in the informed consent discus-
sion. Don’t be offended if a patient
seeks a second opinion about the
surgeiy or tests you recommend.
Third-party payers often require
second opinions; support for your
recommendation is a plus.

5. Train your staff to assist you to
educate patients and families gener-
ally about treatment or surgery. Use
written materials, models and au-
diovisual aids to supplement discus-
sions. Document educational ef-
forts.

6. At the conclusion ofan Informed
consent discussion, ask the patient
to sign a consent form, even if the

19075636278
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hospital has its own. Sign the form
yourselfand give the patient a copy.

7. Documenta summary ofyour
informed consent discussions in
your office chart and in tho hospital
admitting history and physical
report (not In the operative re-
port); include the name and rela-
tionship of others who were present,
and the name of foreign or sign
language interpreters who partici-
pated in your discussions with the
patient.

8. Don't wait until tho last minute
to discuss a surgery or procedure in
order to obtain a patient’s informed
consent.

9. Don’t delegate the task of obtain-
ing a patient’s informed consent to
your staffor to hospital staff. Al-
though these individuals can help
educate patients in ageneral way
about a planned surgery or proce-
dure, a physician should explain to
individual ﬁatients why they need
surgery, what the risks are, and
feasible alternatives for that patient

10. Don't confuse "informed con-
sent” with "consent form.” In most
jurisdictions, a signed consent form
carries little weight irthe physician
has not discharged his or her obliga-
tion to inform a patient of the mate-
rial risks of a surgeiy or procedure,
as discussed in this newsletter.

11. Don't give quarantees, moke
exaggerated claims or minimize
risks. Patients should understand
that problems can occur under tho
best of circumstances and 'a the
most skilled hands. Refer to tho
literature, and consideryour own
experience when responding to
questions about the historical suc-
cess of o surgical procedure.

Soo stipplemont for Informed consent laws In Alaska, California, Hawaii, Idaho or Nevada

P, 06/10
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Alaska Supplement to MIEC Claims Alert#17
Informed Consent Revisited: What is Expected of Physicians

This supplement contains excerptsfrom Alaska laws related to inforrmed consent, consent by minors and special
consents. Alaska physicians who have questions about a specific patient or who require legal advice may call
MIEC's Claims Department in Oakland at 800/227-4527. For general liability questions, physicians and their staff

can callMIEC's Loss Prevention Department in Oakland, CA at 800/227-4527.

Informed Consent

Jn Alaska, iho law on Informed
consent is derived largely from
common law nnd statutes. Court
decisions modify and explain the
law. Thejudge in an informed
consent ease may instruct thejury
that:

“A physician is required to give
his patient enough information to
make an informed decision whether
or not to undergo the treatment. If
iho physician docs not do so, he may
have lo pay for die patient’s injury,
even though the trcatmoui Itselfwas
performed with reasonable care.

‘Tor the plaintiff lo win on his
claim that he did not give his
informed consent, you must decide
it is more likely than not that the
following things happened:

"1. Tho treatment was a legal
cause of the patient’s injury;

“2.'Hie defendant did not tell the
plaintiffabout the common risks of
or reasonable alternatives to die
treatment; and

"3. Tho plniniiff, had he known
about those common risks and
reasonable alternatives, would not
have consented to the treatment
given." rTrial court adaptation of
Alaska Jury Instruction 8.06,
partial]

The Alaska Supreme Court has
held that a physician is obligated to
provide, in layman’s terms, the
infomnUion that a reasonable person
in tho patient’s position would need
to know in order to mako on
informed and intelligent decision
ubout Ilic proposed treatment. A

physician must disclose all
“material” risks. A risk is material if
the probability of that type of harm
Is a risk a reasonable patient would
consider in deciding on treatment. A
physician must rot only disclose the
identity ofall known material risks,
but also the likelihood oftheir
occurrence in meaningful terms.
[Korman V. Mallin, 858 P.2d 1145
(Alaska 1993)]

Alaska law recognizes that on
some occasions a candid and
thorough disclosure of information
will have an adverse effect on the
patient’s condition or health, The
law allows the physician, in his or
her discretion, to withhold such
infonnation or to phrase it in a
manner that will not upset the
patient: "it is a defense to any action
for medical malpractice based upon
alleged failure to obtain informed
consent that,, . the health care
provider after considering all of foe
attendant facts and circumstances
used reasonable discretion as to the
maimer and extent that the
alternatives or risks were disclosed
to the patient because (lie health
care provider reasonably believed
that a full disclosure would have a
substantially adverse effect on the
patient’s condition.” [4S.. Section
00.55.556(0)(4)]

The decision to withhold such
infonnation is based on a practition-
er’s medical Judgment and must be
substantiated in order to stand up in
a court of law. Three basic criteria
should ho taken into account jn
reaohing the conclusion that

information should be witlihcld or
phTascd in such a way as to not
upset the patient:

1) The physician must lako into
account the facts and circumstances
of foe patient’s case. Included in the
evaluation should be foe patient’s
physical and emotional condition,
whether tho patient can assimilate
infonnation in a candid and rational
manner, and whether the informed
consent process or treatment could
be delayed under the circumstances,
among other considerations.

) The physician must believe
that full disclosure of infonnation
will probably have a substantially
adverse effect on tho patient’s
condition. Mild upset of the patient
would not justify failure to provide
full disclosure; foe patient must be
in danger of significant detriment
and impairment of his or her
condilion,

3) The physician must use
reasonable discretion In foe manner
and extent of disclosure. Ifa
decision is made against full
disclosure, the disclosure must be
tailored to meet the needs of die
patient nnd geared to avoid an
adverse impact on the pntlont’s
well-being. Documentation written
at tho time is necessary to support
the decision to withhold
information. A detailed note in foo
patient’s health record must be
made by the physician, including the
physician's observations of foe
patient, reasons why thcrhysician
believes certain details should be
witlfoeld, a description of tho
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Information Hint was not disclosed, a
summary of the medical findings
used lojustify the decision not to
disclose, and the details that were
disclosed to tlio patient. Where there
has been a decision to forego or
limit the consent discussion, defense
attorneys advise physioiam to have
a consent discussion with the
patient’s closest relative. A
discussion with a relative may help
the doctor determine Ihe value of
withholding certain details from the
patient. Discussions with relatives
should be noted in the chart.
Physicians aro excused from
disclosing risks if tho patient
requests not to bo informed: “itis a
defense to any notion for medical
malpractice based upon an alleged
failure to obtain infonned consent
that... the patient stated to the health
care proyjder that the patient would
undergo the trentmont or procedure
regardless of the risk involved or
that the patient did uot want to be
infonned of the mutters to which the
patient would be entitled to be
informed.” [See citation above) Tho
patient's refusal to have the risks
explained should be documented.

Who may give consent? Those who
may consent for treatment of a
patient include tire patient himself,
the nearest living relative (i.e., a
spouse or patent), or the parent nr
guardian of a minor.

Tho courts have held that in
certain urgent situations, in
emergencies, and in eases in which
the patient is unable to give consent,
the physician may proceed without
the formality of a consent
discussion.

When apatient is mentally
incapable ofgiving informed
consent, a physician or mental
health professional is required to

AK WOMENS HEALTH SVS
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obtain informed consent from me
patient’s guardian, spouse, or
parent; where there is no guardian
and the patient designates a specific
adult, the designco may give
consent. When necessary,
application can be made to the court
for an order to permit the treatment.
A patientwho is capable of
giving infonned consent has an
absolute right to refuse
electroc Dnvulsivc therapy or
aversive conditioning. The law also
provides that a patient who lacks
substantial capacity to make that
decision may not be given such
therapy without a court order.
Physicians should be familiar
with each hospital’s policy
concerning obtaining consent from
legally or mentally incompetent
patients.

Who is responsible for obtaining
consent?

In Alaska, statutory law makes a
health care provider liable for
failure to obtain me informed
consent ofthe patient. Alaska law
goes on to define health care
provider as including a physician,
chiropractor... and an employee of
a health care provider. On its face,
the statute may suggest that die task
of obtaining informed oonscDt can
be delegated to an employee ofa
physician. However. MIEC's legal
counsel recommends that the
physician not delegare, to an
employee the task of explaining the
nature ofaprocedure or treatment
that the physician proposes to do, or
the risks attendant thereto, or the.
alternatives to the procedure or
treatment. Tne physician should
personally undertake this task.

Consent for treating minors
'the age of majority in Alaska is
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18 years. A minor may, in oortain
circumstances, consent to rcooivo
medical and dentil services, includ-
ing the diagnosis, prevention and
treatment of prcgnanoy, and tho
diagnosis and treatment of sexually
transmitted dlseaso. A minor may
consent to medical treatment under
these additional circumstances:

1. The minor lives apart from his
or her parents and is managing his
or her own financial affairs:

2. If aparent cannot be contacted,
or if (he parent is unwilling to grant
or withholds consent, provided that
the physician counsels the minor;

3. When the minor is tho parent
of a child; the minor parent may
consent to medical treatment for
him- or herself, as well as forthe
child.

Payment for treatment of a minor
The parents or guardian ofa
minor who consents to his or her
own medical treatment under any of
the circumstances outlined above,
absent an emergency, are uot
responsible for payment for medical
services rendered to the minor.

Treating minors In emergencies

In ease of an emergency in which
any minor is in need ofimmediate
hospitalization, medical attention or
surgery nnd, after reasonable efforts
have been made, the parents or
?uardian ofthe minor cannot bo
ocated for the purpose of
consenting to medical onre, consent
for emergency medical attention
may ho given by any person
standing in loco parentis to die
minor.

Parcutal conscut for minor
seeking an abortion

On February 25,1998, Alaska
Superior Court Judge Sen Tan ruled

P. 08710
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in the case of Planned Parenthood
of Monika V. State ofAlaska that It is
unconstitutional to require written
parental consent before a doctor
may perform an abortion on an
tmemancipatcd minor under the age
of 17. Specifically, Judge Tan
indicated in his decision that such a
requirement breaches a minor’s
right to privacy and her fundamental
reproductive lights, which include
the right io have an abortion.

The Court’s decision also negates
the "judicial bypass" procedure
whereby a pregnant unemancipaled
minor under the age of 17 can file a
complaint with the superior court to
request die issuance of an order
authorizing the nilnor to consent to
her abortion.

The State of Alaska is appealing
Judge Tun’s decision lo the Alaska
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Supreme Court. MIEC will notify
Alaska policyholders ofthe
Supremo Court’s ruling,

Because this is an unsettled issue,
physicians who have a question
about a specific patient or who need
legal advice arc encouraged to
contact MIEC’s Claims Office for
assistance.

'Informed Refusal’

Patients have the right to refuse
medical treatment, surgery, or
diagnostic tests. When a test or
procedure is recommended but
initially declined, physicians are
encouraged to inform patients of the
consequences of their refusal to
undergo recommended treatment,
surgely, or diagnostic tests.
Because it is not always possible to
know the eventual effect of the
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patient's failure to accept a
physician's advice, the consequences
of Die patient's decision sometimes
must be discussed in general terms.
When the consequences are likely to
ho significant, such as the worsening
ofan existing condition, serious
bodily harm or death, or the
possibility that a serious disease will
g0 undetected, the physician should
review these possibilities with the
patient. Whenever a patient refuses
to undergo recommended trcalment,
surgery, or diagnostic tests, tho
physician should note the patient's
decision in tho fncdicnl chart, and
also indicate that the risks of the
decision have been discussed with
tho patient. As with all entries, such
notes should ho initialed and dated.

Revised October 1998

From the Loss Prevention Department, Medical Insurance Exchange of Califomia
6250 Claremont Avenue, Oakland, CA 94618
Phone; 800/ 227-4527* Fax; 510/420-7066 « E-mail: lossprevention@miec.com
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Physician’s Surgery and Procedure Consent Form
[For completion at conclusion o finformed consent discussion]

Date.. Time: am/pin

Tnués I consent to the performance of the following operation or procedure (technical name)

— " (yeloraneofpid

The purpose of this operation or procedure is (I |al‘(Tw¢:.
P g d _and wilﬁg)éper orme%l by

and whomever (s)bc may designate as assistants,

: %s Tho nature and purposo of the operation or procedure, the benefits and risks oftho operation
It or procedure, tho possibilities ot complications, and the alternatives to this operation or procedure
and their risks and benefits, have been explained to mo.

— 3 Ithas been explained to me that a satisfactory result is expected, but that the following arc

Iriids  some of the complications or effects that could or may occur bleedlngi! infection, damage to
adjacent tissues or organs, swellmg, pain, suture reaction, delayed healing, scarring, anesthesia or
rr%%dlcatlon reaction, recurrence, additional operations, and in rare Instances, paralysis or death;
other;

No guarantee or assurance has been given by anyone about tho results that may be obtained.
—.S | consent to the doctors performing whatever different or additional operations or procedures
Intidls  they deem necessary or advisable during the course of the operation or procedure.

6

.| consent to administration of such anesthetics as may be considered necessary or advisable
midals  for this operation or procedure,

| do not have allergies or intolerance to anything except

ik

.8 lwasinvited and encour_a%ed to ask any questions I may have. All of my questions have
mitals  DEen answered to my satistaction.

Lhave rend and understand the content of this form and have received a copy.

Witress tosigning Patient, parent or personrithorifed tossign for petient (dleeseire)

« Physicianis sigretre <SgatLIeof patient, parent or person authorized to sign for petient
COPY GIVEN TO PATIENT
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Subject: TESTIMONY--HB112
Date: Sun, 22 Apr 2001 10:31:30-0800
From: "R. Holmes Johnson" <drbob@keaconnect.net>
To: Representative_Fred Dyson@legis.state.ak.us

Fred Dyson, Representative
State of Alaska

State Capitol

Juneau, Alaska 99801-1182

Dear Mr. Dyson,

When | had to leave before testifying at the Saturday teleconference on HB112, the L10 in Kodiak
forwarded an article of mine that was published in the Kodiak Mirror when | was in practice. The "going
public" in the initial paragraph refered to picketing that had just begun and therefore removed the need for
secrecy. | was quite happy to “tell it like It is" to correct many misconceptions created by opponents of

abortion.

| would urge you to read the article since it establishes my experience and thus qualifies me to testify
on this proposed legislation.

HB112 is an unnecessary bill. 1t needn't have been introduced at all since: a) the Alaska Department
of Health presently distributes much information on pregnancy and abortrion, since; b) infonned consent
has been reiterated so many times that no sane phyisian fails to explain whatever procedure is being
considered and to obtain signed consent, and since; c) abortion should not be singled out as the only
procedure in Alaska to be subject to such mandatory “extra" counseling.

~Though making a studied effort toward objectivity, the details which serve as an impediment to free
choice (of what one wants to know), and the use of the term unborn child in place of the proper term fetus,
make it fairly obvi us that this bill was written by those who do not approve abortion!

| heard testimony on SB9I a few days ago by a woman who quoted unbelievable complications of
abortion, particularly serious psychological problems. Dr. C. Everett Koop, Surgeon General under
President Reagan, himself not infavor ofabortion, did an exhaustive study of abortion and found no
evidence 0f psychological effects. My own experience supports Dr. Koop. This suggests that those who
feel abortion is murder are so biased that they transmit this to those whom they interview and suceed in
creating severe guilt feelings would be, indeed, complications, but not ofabortion.

Please keep in mind that a woman, now, has the right to ask any question at all of her physician and
he has the obligation to answer that question to the best of his ability. To have someone else, particularly
legislators, dictate what she must know, is an insult to her intelligence and, furthermore, overlooks
individual differences and individual needs.

In summary, this bill is redundant and should not have been introduced at all. It places an unnecessary
impediment to the free exercise of choice which has been the legal right of women since Roe vs. Wade.
Had it always been their legal right, we would not have seen the serious complications that were a result of
back alley abortionists. To add im J)ediments to free choice, as has already been done in a number of ways,
Is to chip away at one effective and necessary form of population control.

Realize that | am retired and have nothing to gain personally! | write in defense of women who

4/23/2001 2:43 PM
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become unexpectedly pregnant who should be free to choose what they want to know about their options
as well as which, among them, to select. This bill interferes with that freedom and should be buried!

Sincerely,

Dr. Bob Johnson,
drbob@keaconnect.net
Phone 907-486-5171
Box 945 Kodiak 99615

20f2 A/23/X001 2:43 PM
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Testiniony

My name is Debbie Joslin. My hushand, Steven and 1 live in Delta Junction with our three
children; Matthew, Emily 3nd Victoria. Steven is the resource forester in our area. | am a
homeschooling mom. | teach 3rd and 4th grade Sunday Sohool at my church.

On January 15,1999 1was 22 weeks pregnant when we drove 100 miles to Fairbanks for
an ultrasound on our child. After a lengthy examination ofthe baby, | was told wc were
expecting a male child with multiplo anomalies. The baby we named Isaiah John bad a
brain cyst, a missing or unconnected stomach and a hypoplastic left heart. We were glven
tho name of n Perinatologist in Anchorage. A Perinatologist, as | understand it, is a dootor
who sFeciaIizes In unborn babies who have serious health complications. | spoke to this
specialist over the phone nnd made arrangements to go to Anchorage and have another
ultrasound. During that phone conversation she urged me to have the pregnancy
terminated. The reasons she listed were that the baby would probably die argfway, the
medical expenses would ho too great and that my own life was probably in danger. Kee

in mind, she had not examined me at this point. | made an appointment with this doctor,
since | was told she was the only Perinatologist in the state, My hushand and | drove 350
miles to beep that appointment, leaving Delta at 40 below zero. When we arrived for our
appoinlment we first saw a.generic counselor who went over some family history with us
and explained that they thought Isaiah had Trisomy 18, a chromosomal abnormality (an
extra number 18 chromosome). She expressed surprise that we were not considering
terminating the pregnancy ana asked several times whether wc wanted to consider
terminating the pregnancy. Another ultrasound was performed by a technician and then the
Perinatologist took over the exam and listed the following anomalies: Brain cyst, missing
or unconnected stomach, hypoplastic left heart, eyes not properly spaced, underdeveloped
chin, something wrong with spinal development, something wrong with his peiJs, rocker
bottom feet, possibly an extra toe and fluid in the abdominal cavity and lungs. We were
told the fluid indicated that Isaiah was already in congestive heart failure and that he
would never make it to his due date in May. The Perinatologist told us that Isaiah would
never respond to us iflie were to live, we were told that all Trisomy infants were severel?/
mentally retarded. She described a somewhat vegetative slate but more probably he would
be sltllborn any day. She said that if he were to be bom alive he would only live for a few
minutes. T.ater they adﬂ']usted It to a few hours and then later yet they said maybe a day at
most and ihen finally they said a few days. Wc agreed to an amniocentesis to determine
whether Isaiah did actually have Trisomy 18. Our hope was that he would not, and we
could begiin to make plans for heart surgery. She told us doctors will not operate on
Trisomy Infants since they ALL die.in infancy anyway.

You cun imagine what heavy hearts we had as we drove back to Delta. The plans and
dreams | had hud for my son were shelved as we instead discussed his funeral. Withina
fow days I got«call from the genetic counselor with the preliminary test results which
showed Isaiah had Trisomy 13.1 asked how that differed from Trisomy 18 and she said it
was worso. She asked again about termination and 1told her again llrat wc were not
interested in that. Almost immediately 1 got a call from my doctor in Fairbanks who asked
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me about termination. 1told her (ﬁgain% that | was not interested inthat. She told me that
since my life was in danger and I had chosen to continue with the Fr_egnancy, she could no
longer be my dootor as she was a general praotitioncr and not qualified to handle such a
case. | began seeing the osteopath doctor in Delta and an OB/GYN in Fairbanks. J told
them what 1 had been told about the baby and about my own health. The OB/GYN doctor
told Hie he could not understand why 1had been told my life was in danger. He treated me
during the remainder of the pregnancy and I never had any complications or problems.
Only the usual complaints pregnant women suffer from.

A couple ofweeks after the preliminaty results, the genetic counselor called with the final
results from Tsaiah’s amniocentesis. It was final - Isaiah had Trisomy 13. She asked me
Again about termination and Ttold her no again. 1then asked her out of curiosity what she
would do if | did say yes. She got very excited and told me that “there is the most
wonderful clinic in Kansas”. | asked it she meant Dr Tiller’s clinic and she said “yes, da
you know him”? “No, | told her, but 1know about him”. She offered to have other women
who had had abortions call me but I declined. Sensing that I was not. interested in pursuing
this any finther she told me ina vety apologetic voice that “there is a parent support
group, but well....they are rather positive”. She made it sound as though positive was a
bad [hing to be. She then went on to tell me that she had information on the group
including an 900 number as well as pamphlets and books in her office that gave detailed
information about Trisomy 18,13 and related disorders including pictures. 1 called
S.0.F.T, (Support Organization for Trisomy 18, 13 and Related Disorders) right away and
found that they were indeed positive - but realistic. | told the woman over the phone about
Isaiah’s diagnosis and she told me that probably they were right but there was a chance he
could live She talked to me about the other “parents” and 1remember asking her,
iperctits, you mean they have children?” “Yes, some did,”she said. “How old”. I was told
that they varied but there were a few children who were teenagers and even a couple of
adults. The lady look my name and address and told me slie would send me a family
packet right away. | also requested the books they had available; Trisomv 13. a Guideline

books the genetic counselor had described, the very ones she had in her office. While the
infonnation was heartbreaking, it also offered some hope and some help. Two thlr]Ps We
hadn’t had much of. Not only did some ofthese children live - they played and smiled and
laughed and talked and learned things and showed affection and responded to love and

affection.

Wo located a wonderful (pediatrician in Fairbanks who a?reed that Isaiah’s chances were
not good but she was willing to do what she could to help him. We made the decision to
lure her and made plansto deliver our baby in Fairbanks. OnMay 10, only 11 days before
his due dale, Isaiah John Joslin was bom at Fairbanks Memorial Hospital, He weighed 6
Ibs 1 0z and was 18 1/4 inches long. Isaiah was a pretty baby with lots of bright red hair.
Isaiah had difficulty breathing when first bom but as the doctors and nurses checked him
over they could find no sign oftho problems seen earlier on three different ultrasounds.
The brain cyst, stomach problem and hyﬁ)oplastic heart were all miss_ingi as were all of the
other probloins earlier noted. However, Isaiah suffered from a ventricular septal defect



MAR-08-01 THU 05:50 PM  FBX LEGIS INFORMATION FAX NO. 9074563346

(VSD) - a hole in his heart. Although very serious, it was afar cry from the problems he
had had earlier. Tsaiah required oxygen and a nasal gastric tube for feeding. Because of the
hole in his heart he was too weak to nurse and had to be fed with a tube. Isaiah looked so
normal that even the nursing staffagreed we should retest him. Test results again showed
Isaiah to have Trisomy 13. He stayed in the hospital for 12 days and then came home
wlicrc wc cared for him for 20 days before he left us to go to be withthe LORD in
heaven. Those were some ofthe hardest but sweetest days of my life.

| am telling you this story soyou can understand why 1stand before you today and ask
that you pass Q\\yj

After talking to other doctors and doing a great deal ofresearch and reading about
Trisomy infants and because of my own personal experience, | believe «||y life was never in
any danger. Yet, this undue burden was placed on me at a time when | already had plenty
lo worry about. | believe this was done to try and convince me to have the abortion.

| was told that ALL Trisomy infants die. I now know that somewhere between 90 and
95% of all Tnsomy infants die before one year of age. That doesn’t leave much room for
hope | realize but It is quite different than saying they ALL die.

Lwas not told about the parent support group (S.O.F.T.) for over two weeks not until
they had finally given up on talkin%me into an abortion. Well, you may say they were not
sure your child had Trisomy until the final results were in. Perhags, but they were sure
enough that they continually brought up termination. | drove 350 miles to see the doctor
and was never shown the written information about this disorder that they had right there,.

Though they were careful to tell me every negative thing they could about the baby, I was
never (old of any ofthe risks of having an abortion. There was never any mention made of
tho risk to my health, either physical or emotional from having the abortion.

| believe the doctors who repeatedly brought up termination probably meant well. The
problem conies in where they apparently believed that their professional status, or their
medical degrees placed them ina position to know hetter than me what was best for me,
my family and my baby. That simply is not true,

Giving life to Tsaiah was hard on our family. But it wasn’t TOO hard. It was expensive.
But itwasn’t TOO expensive. It was hard on the other children. But it wasn’t TOO hard
on my other children. Giving life to Isaiah blessed our family, including the other children,
Because of his heart condition Isaiah was always lethargio and sleepy and thed acting but
ho wa3 never in pain. The equipment which monitored his oxygen saturation rate showed
that whenever we held him or showed affectionto him, Isaiah was aware ofit, His
saturation lovels would soar when he was being loved on. My daughter, Emily who Is five
loves to recount the story of how Isaiah’s oxygen saturation level was in the 60s the night
beforo ho died. I laid him in Emily’s arms and immediately his saturation level rose to 100.
There seems to be a feeling out there that a successful life is one that is free from pain or
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Isuff%ring or trials and that isn’t true. Isaiah's life was successful. We loved him and he
oved us.

We have been comforted and encouraged even since Isaiah’s death by reading of other
families with Trisomy children in the S.O.F.T. newsletter. The letters and testimonials are
all expressions ofthe love each family has for their infant or child. ManY of them include
pictures of their precious children most of them deceased but some still living. Some of
them telling stories of medical professionals pressm? them to have abortions are veiy
similar to our experience. Without exception every family expressed love and gratitude for
the tittle they had had with their children, no matter how short.

Uniform written information should include basic facts regarding fetal development and
the risks associated with continuing the pregnancy versus terminating the pregnancy.
Crisis pregnancies come in many different forms..For some women it can be as simple as
finding out about WIC, others are not even aware that the child’s father is legally
responsible for helping to provide support. Over 90% ofall babies diagnosed prtnatally
with Downs Syndrome are aborted. Could it be that those women don’t knew about the
parent support groups out there? Information on adoP]tion agencies should be as readily
available as information on abortion. There is a wealth of information out there and it
would be a great help to doctors to have a booklet they could hand out to their patients.

Ofcourse I would like for every mother to make the same decision | did but | realize that
won'’t happen. But every mother des/oves to have all of the information pertinent to her
situation no that she can make an intelligent informed decision, | stand before you today
and say tliat ifyou vote against TI8S39 you are saying, in effect, that women are not
competent enough to be trusted with the facts regarding the health of their own bodies and
Ilial of Their unborn children. A “no” vote says that you have no compassion for families
gng_ believe that doctors are better suited to make decisions for women and their unborn
abies.

Heita-
A “yes” vole for -sends an entirely different message, A votefo r informed consent

says that you have re_SﬁeCt for the intelligence of women and believe that they have the
right to be trusted with the information necessary to make decisions for themselves. | trust
a_n% thope that this body of legislators will prove themselves to be in favor of women’s
rights.

Thank you.

Debbie Joslin
ﬂaX 2T 7

(90-7) ?1s'-5sCS
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Alaska Civil Liberties Union

An Affiliate of the American Civil Liberties Union

P. 0. Box 201844, Anchorage, AK 99520-1844
Phone:(907)258-0044 Fax:(907)258-0288 Email: akclu@alaska.ilet

To:  House HESS Committee
From: Jennifer Rudinger, Executive Director
Date: Thursday, March 8, 2001

Re: HB 112 - MANDATORY EXTRA “COUNSELING" FOR ABORTION

The US Supreme Court's 1992 decision In Planned Parenthood of Southeastern
Pennsylvania v. Casev upheld, among other restrictions, a Pennsylvania law requiring that
physicians provide women with state-prepared anti-choice materials prior to the abortion
procedure. The law forces a doctor to provide every woman seeking an abortion with
Infonnation that Is Intended to discourage the procedure -- even if the information is
irrelevant, unnecessary, and ultimately harmful to her health.

Such "biased counseling” laws are currently enforced in more than a dozen states. Ina
number of other states, these laws have been enacted but are enjoined or otherwise
unenforced. Often introduced under the deceptive label of "Informed Consent" or "Women's
Right to Know," biased counseling laws in fact serve to hamper women's access to

abortion.

Alaska, however, Is one of several states that evaluate restrictions on women’'s
reproductive choices under the stricter standard of Judicial review established by the US
Supreme Court in 1973 in Roe v. Wade. Therefore, the Casev analysis and conclusion do
not apply when an Alaska court reviews laws such as HB 112, and it is our opinion that HB
112 may be unconstitutional under the Alaska Supreme Court’s decision in Valiev Hospital
Association. Inc. v, Mat-Su Coalition for Choice, et al. in 1997.

Aside from our concerns that HB 112 may violate the Alaska Constitution, there are many
reasons why the hill is bad public policy.

1. This Mandatory Extra “Counseling” Gives Women Inaccurate and Irrelevant
Medical Information.

Mandatory extraneous lectures do not give women accurate or meaningful medical
information. HB 112 puts words in doctors' mouths and forces them to run through a litany
of conceivable pro’'s and con's for abortion and for ail alternatives to abortion - even when
those alternatives are not inthe patient's best interest and may even harm her. Yet, wormen
who are seeking prenatal care in order to carry a pregnancy to tenmare not forced to waste
time and money listening to a diatribe about their options and alternatives to pregnancy and
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childbirth, even though the mortality risk of full-term pregnancy and childbirth Is more than
20 times QIeater than that of a first-trimester abortion.

2. HB 112 refers to “possible psychological effects that have been associated with
having an abortion,” substituting politicians’ judgment for that of doctors.

This reference is misleading because no such psychological harms have been proven to
exist. In fact, according to a 1987-88 investigation by the former Surgeon General of the
United States, Dr. C. Everett Koop (Who is no champion of choice), as well as a study by
the World Health Organization, there is no medical evidence thalabortlon causes
psychological injury. On the contrary, relief is the most common reaction to a voluntary
abortion, whereas women who are forced to continue unwanted pregnancies suffer adverse
and sometimes severe psychological consequences. It should be left to doctors to decioe,
based on their best medical judgment, what risks and benefits are relevant to their particular
patients and what medical information is scientifically sound.

3. Requiring That Physicians Deliver These Extraneous Lectures Makes Access to
Quality Reproductive Health Care More Difficult and Expensive.

HB 112 prohibits a trained counselor, nurse, or other health care practitioner from providing
this mandatory lecture to the patient, requiring instead that a doctor deliver the state's
message. This requirement has a direct effect on women's health. Many clinics experience
serious difficulty in finding doctors willing and able to perform abortions, and the few who
are available often find themselves barely able to meet the needs of their patients. By
prohibiting doctors from delegating counseling and related tasks to other trained
professionals, these laws make it far more difficult for clinics tc provide women with the
quality health care they deserve. Furthermore, since a doctor’s time costs much more than
that of a nurse, clinician, social worker, or counselor, the doctor-only stipulation drives up
the costs of abortion and other health services provided by clinics.

4. Informed Consent Is Already Required For All Medical Procedures.

A woman must already give her informed consent before undergoing dlly surgical
procedure, including abortion. The standards of the medical profession, as well as state
laws, ensure that health care practitioners provide women with accurate and unbiased
information regarding the risks and benefits of their various treatment options, and obtain
their Informed consent. HB 112 singles out abortion from all other medical procedures.
Implicit in the requirement of a biased lecture Is the assumption that women do not
adequately think through their abortion decision and that the State must do their thinking
for them. This assumption reflects a lack of respect for women's moral decision-making.
Infact, virtually all women have carefully considered their decision to have an abortion by
the time they arrive at the clinic. Clinics in Alaska routinely refer for additional counseling
the small number of women who remain ambivalent.
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5. Biased Counseling Requirements Violate Standard Medical Practice and the
Doctor/Patient Relationship.

HB 112 requires a doctor to supply all of the state-mandated information to every woman
in every instance in order to avoid liability. This state-imposed litany may conflict with the
doctor's ethiccil obligation to give the best medical advice to the patient, in view of her
individual circumstances. For eyample, it is both pointless and cruel to "Inform” a victim of
rape or incest that she has the “alternative” of raising the “unborn child” (as though she did
not already know this), or to remind a woman carrying a fetus with impairments so severe
that it could never survive outside the womb that her "unborn child” will be 20 weeks old at
the time of the abortion. Indeed, the American Medical Association has resolved to oppose
these types of measures, finding that “Informed consent requirements [for specific medical
procedures] often are not medically Indicated and never are appropriate areas for
codification in law." [American Medical Association, "AMA Opposition to ‘Procedure
Specific” Informed Consent,” House of Delegates Resolution 226 (A-99).]

HB 112 is a perfect example of why legislators should not insert themselves into the
business of practicing medicine. The definitions of "fertilization” and “gestational age”
contained in the bill are medically inaccurate, and the definition and use of the term "unborn
child” is both medically inaccurate and inflammatory.

6. Conclusion: HB 112 Endangers Women's Health and Violates Women's
Constitutional Right to Reproductive Choice.

HB 112 is not created to protect women'’s health. The purpose is clear: this hill is designed
to make a woman's very personal decision even more difficult. Fear of civil sanctions and
the intrusive nature of the state-prescribed litany also serve to deter doctors from
performing abortions, further exacerbating the alarming present shortage of providers in

Alaska.

The AKCLU respectfully urges this Committee not to place any further burdens on women's
rights to choose abortion. Please feel free to call on me if you have any further questions
or concerns. | can be reached at (907) 268-0044 most days, from mid-morning until mid-

evening.

Thank you very much for your careful consideration.
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To:  House HBSS Committee
From: Dr. Sharon Smith

Dale:  March 7,2001

Re: 113112

1nma Family J)hysician working in Anchorage. | care for pregnant woman, perform
deliveries, and carc for the children of my patients. 1 do not perform abortions.

Lhave concerns about 11D 112. Specifically, the requirement thatDHSS develop and
mako available a standard information pamphlet describing tho development ofan
“unborn child.” The bill calls for “nonjudgmental infonnation that is accurate, scientific
information." The term “unborn child™ is disingenuous and inflammatory, has no
scientific basis, and has no place in a medically oriented document. Furthermore, the
only women who would be required to nwiaaubs information would be these who arc
choosing to end their pregnancies.  fecrxv* u y

You know, as a physician I perform procedures and obtain informed consent prior to all
ofthem. Obtaining informed consent responsibly was an important part of my medical
training. |am, frankly, insulted that legislators are comfortable dictating how consent be
obtained for a specific procedure, that the bill’s language implies physicians are not
already obtaining infonned consent, and that you find it within your duties to single out
one procedure and place onerous requirements on a safe, simple medical procedure.

Sharon Smith. MD
6203 Green Tree Circle
Anchorage, AK 99516
346-369
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Testimony of Renee Gayhart
Re: HB 112

March 8, 2001
House Health, Education, and Social Services Committee

Good afternoon Mr. Chairman and members of the committee.
My name is Renee Gayhart and | appreciate the opportunity
to testify today in opposition to house bill 112. 1 am
testifying on behalf of myself.

House bill 112 would require that health care professionals
give information to women who are seeking an abortion in an
attempt to prey on their emotions and frighten them so that

they won't get an abortion.

This bill would require a health care professional to show
a woman pictures of fetuses and to describe the anatomical
and physiological characteristics of a fetus. This is a
tactic well-known to anti-abortion extremists who ignore
issues of fetal viability and try to play on the emotions
of pregnant women by confronting them with pictures. The
bill requires that women be told about adverse
psychological effects of having an abortion, yet what about
the adverse psychological effects of sitting through this
biased counseling for a woman who has been raped or is a
victim of incest. Incidentally, there are studies, one
done by the World Health Organization, that could find no
medical evidence that abortion causes psychological injury.

Leave the details of informed consent up to the people that
understand the health risks of pregnancy and abortion.
Abortion is being singled out for these counseling
requirements because the sponsors want to outlaw abortion.

The harm from the restrictions the sponsors of this bill

wish to impose are felt most by those who have the fewest
resources, low income women, minors, rural women, working
women without insurance or sick leave, and battered women.

Many in this legislature talk a great deal of less
governmental intrusion and this would be a good time to
practice what you preach. Leave these matters up to women

and their doctors.
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SENATORLYDA GREEN
SENATE DISTRICTN

To:  Reprsentative Fred Dyson. Chairman of the House HESS Committee

From: Senator Lyda Green |
Date:  (B3/2/0L CA//*

Re: HearinP Request for CS Senate Bl 1]2(F|Ng, An Act placing certain employees of the Alaska
Mental Health Trust Authority in the exempt Service; and establishing a minimum salary for the
long term care ombudsman.

| request that CSSB 112(FIN) be scheduled for a Hearing in the House HESS
Committee.

CSSB 112 (FIN) would place empl\%_ees of the Alaska Mental Health Trust Authority
the Trust) in the exempt service, while establishing a minimum salary for the Long
erm Care Ombudsman.

CSSB 112 (FIN) was introduced at the request of the Alaska Mental Health Trust
Authority to address concerns expressed about their ahility to function efficiently as a

state corporation.
The Senate passed CSSB 112(FIN) with a vote of 16 yeahs, 0 Nays.

Thank you for your consideration of this request.

LG/hn

+ Page 1
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Senate Health ,Education and Social Services Committee
Senator Lyda Green, Chair

Sponsor Statement

5B 112

“An Act placing certain employees of the Alaska Mental Health
Trust Authority in the exempt Service; establishing a minimum
salary for the long term care ombudsman”

Senate Bill 112 would place employees of the Alaska Mental Health Trust Authority (the
Trust) in the exempt service, while establishing a minimum salary for the Long Term

Care Ombudsman.

SB 112 was introduced at the request of the Alaska Mental Health Trust Authority to
address concerns expressed about their ability to function efficiently as a state

corporation.

Unlike other state boards, commissions and authorities whose employees are placed in
the exempt service under AS 39.25.110(11), the Alaska Mental Health Trust Authority’s
employees are not in the exempt service. This is despite the fact that the fiduciary duty
owed to the beneficiaries by the Trust requires that employees perform at the highest
levels of competency, since their actions could jeopardize the assets and/or management

of the Trust.

Additionally, this legislation establishes a minimum salary for the Long Term Care
Ombudsman at a Range 21. Establishing a minimum salary of the Long Term Care
Ombudsman will help ensure that a qualified individual can be hired for this crucial

position.

LG/hm

Senator Loren Leman, Vicf-Chair
Senator Jerry Ward, Senator Gary Wilken, Senator Bettye Davis

Session

State Capitol

Juneau, Alaska 99801-1182

(907) 465-6600

(907) 465-3S05 Fax
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FISCAL NOTEP ¢

STATE OF ALASKA Fiscal Note Number:

2001 LEGISLATIVE SESSION Bill Version: SB 112
() Publish Date:

Dept. Affected: Revenue
'‘BRU: Mental Health Trust Authority
Component: Mental Health Trust Authority

Revision Dale/Time (Note if correction):
Title: Long-Term Care Ombudsman:
Mental Health Trust Authority

Requester: Senate Health. Education & Social Sen/ices Component Number: 1123

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007

Personal Services 0.0 0.0 0.0 0.0 0.0 0.0

Travel

Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
(Thousands of Dollars)

CAPITAL EXPENDITURES 0.0

CHANGE IN REVENUES ( ) 0.0

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program ReceiDts

1037 GF/Mental Health

Other (Specify Type) 1094 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2001) cost: 0.0

Check this box (X) if funding for this bill is included in the Governor’s FY 2002 budget proposal:

POSITIONS
Full-time |
Part-time

Temporary

ANALYSIS:  (Attach a seoarate oage it necessar/)

This fiscal note reflects the placing of the Alaska Mental Health Trust Authority staff positions in the exempt sen/ice and the

establishment of a minimum salary for the Long-Term Care Ombudsman.

The Alaska Mental Health Trust Authority will absorb any and all costs for the staff positions that will be placed in exemot ser/ice

within the current Trust income funded budget.

The Office of the Long-Term Care Ombudsman positions being transferred to the Alaska Mental Health Trust Authority by

executive Order 102 will remain classified. The costs of establishing a minimum salar/ for the Long-Term Care Ombudsman will

be absoroed within the current federal!l funded budget.

Phone (907) 269-7960

Prepared by: Jeff Jessee. Executive Director
Date/Time 2/23/01 2:00 PM

Division Alaska Menial Health Trust Authority
Approved by:  Larry Persily. Deputy Commissioner Dale Feb.23. 2001
Agency Department of Revenue

For distribution information, call the Governor's Legislative Office
Fov270LOMB Page 1 of 1



Sec.

SB 112 LONG-TERM CARE OMBUDSMAN; MENTAL HEALTH AUTHORITY

Statute
AS 39.25.110

Public Officers and Employees
Coverage of Personnel
Exempt service

AS 47.30.026

Welfare, Social Services and Institutions
Mental Health

Mental Health Trust Authority

Officers and staff

AS 47.62.010(b)

Welfare, Social Services and Institutions
Office of the Longer Term Care Ombudsman

Office established

Uncodificd law

Effective date

SECTIONAL ANALYSIS

Prepared by Aurora Haukc, Senate HESS Committee Aide

Existing
Lists positions that are exempt.

The annually elected chief officer may hire
additional employees, appoint hearing officers,
and contact for the services of consultants and
others.

See Executive Order 102. Hiring guidelines
for the Long Term Care Ombudsman.

None.

Changes
New paragraph (34) added. Chiefexecutive
officer and employees of the Alaska Mental
Health Trust Authority arc also exempt.
New subsection (d) added. The chiefexecutive
officer and employees hired under this section
are in the exempt service.

The LTCO will be at least a range 21.

New section CONDITIONAL EFFECT added.
This act lakes effect only if Executive Order

102 does.
Takes effect immediately as conditioned by

Sec. 4
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February 27, 2001

Senator Lyda Green, Chair _ _ _
Senate Health, Education and Social Sen/ices Committee

State Capitol
Juneau, Alaska 99801-1182

Re: SB 112
Dear Senator Green,

This letter 1s in suPBﬁrt of SB 112 that would place the employees of the Alaska
Mental Health Trust Authority in the exempt service and establish a minimum
salary for the Long Term Care Ombudsman.

Through oversight, the legislation creating the Alaska Mental Health Trust
Authority it_he rust) made no provision re%ardln the category of service of either
the Executive Director of the Authority or the staff._Therefore, all positions were
deemed to be in the classified servicé by default. This has created a number of
problems for the Trustand continues tohe a barrier to the efficient operation of the

agency.

At the time the initial Board of Trustees was appointed in 1995, it was forced to
petition the State Personnel Board to have the Executive Director position
established as partially exempt. Without this action, the Trustees would have |
been, seriously restricted intheir ahility to hire an e%pﬁro?nate person for this,critical
position. Subsequently, due to the large assets of the Trust (over $300 million and
1,000,000 acres of lard) and the fiduciary duty owed to the beneficiaries, the Trust
was forced to budget for a State Investrent Officer position, which is aIread)é
exempt by law, asa means of securing the services of someone they could e
assured over time would ade(%_uately monitor the management of Trust assets by
the Permanent Fund Corporation and the Department 0f Natural Resources. The

remainin four%taffare Il]_in the classified service. This éaclecpc mixofemployee
positions Insuch a small office has been cumbersome and contusing at best.
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The Trust is a state corporation similar in nature and function to the other boards,
commissions and authorities whose employees are inthe exempt service under
AS 39.25.110 (11). These include, the Alaska Industrial Development and Export
Authority, the Alaska Permanent Fund Corporation, the Alaska Aerospace
Development Corporation, the Alaska Commission on Postsecondary Education
and the Alaska Commercial Fisheries Entty Commission. The function of the
Trust In developing a plan for the state and granting endowment income is
extremely similar {0 that of the Alaska Science and echn_oIoFy Foundation which
is also in'the exempt service under AS 39.25.110 {25). Finally, the fiduciary duty
owed to the beneficiaries by the Trust requires that employees perform at the
highest levels of competenCy and that any action that jeopardizes the assets or
management of the Trust can be immediately addressed

The Trustees have a%reed to accept responsibility for administering'the Office of
the Long Term Caro Ombudsman. The Long Term Care Ombudsman is
responsible for protecting the welfare of some of our most vulnerable Alaskans.

Residents in the Pioneer Homes, nursing homes and community based assisted
living homes often cannot speak for themselves. To mediate disputes and protect

these individuals, the Long Term Care Qmbudsman has extraordinary powers
Including the authority to Subpoena confidential records and pursue Ietgal actions if
necessary. The Trustees believe that establishing a minimum salary for the Long
Term Care Ombudsman is essential to ensure that a qualified Individual can be
found for this vitally important position. This position, as well as all others inthe
office, would remain in'the classified service to protect them from any political
pressure.

On behalf of the Trustees and the beneficiaries, thank you for considering SB 112.
Please let me know ifi can be of any further assistance.

Cc:  Board of Trustees



A laska Civil Liberties Unnion
An Affiliate of the American Civil Liberties Union

P. O. Box 201844, Anchorage, AK 99520-1844
Phone: (907) 258-0044 Fax: (907) 258-0288 Email: akclu@alaska.net

To.  Members of the Alaska House
From: Jennifer Rudinger, Executive Director
Date: Friday, April 20, 2001

Re: HB 112- MANDATORY EXTRA “COUNSELING" FOR ABORTION

The US Supreme Courts 1992 decision in Planned Parenthood of Southeastern
Pennsylvania v. Casev upheld, among other restrictions, a Pennsylvania law requiring that
physicians provide women with state-prepared anti-choice materials prior to the abortion
procedure.  The law forces a doctor to provide every woman seeking an abortion with
Information that is intended to discourage the procedure - even if the information is
irrelevant, unnecessary, and ultimately harmful to her health.

Such "biased counseling” laws are currently enforced in more than a dozen states. Ina
number of other states, these laws have been enacted but are enjoined or otherwise
unenforced. Often introduced under the deceptive label of "Informed Consent" or "Women's
Right to Know," biased counseling laws in fact serve to hamper women's access to

abortion.

Alaska, however, is one of several states that evaluate restrictions on women’s
reproductive choices under the stricter standard of judicial review established b?/ the US
Supreme Court in 1973 in Roe v. Wade. Therefore, the Casev analysis and conclusion do
not apply when an Alaska court reviews laws such as HB 112, and it is our opinion that HB
112 may be unconstitutional under the Alaska Supreme Courts decision in Valiev Hospital
Association. Inc. v. Mat-Su Coalition for Choice, et al. in 1997,

Aside from our concerns that HB 112 may violate the Alaska Constitution, there are many
reasons why the hill is bad public policy.

1. This Mandatory Extra "Counseling"” Gives Women Inaccurate and Irrelevant
Medical Information.

Mandatory extraneous lectures do not give women accurate or meaningful medical
information. HB 112 puts words in doctors” mouths and forces them to run through a litany
of conceivable pro's and con’s for abortion and for all alternatives to abortion - even when
those alternatives are not in the patient’s best interest and may even harm her. Yet, women
who are seeking prenatal care in order to carry a pregnancy to term are not forced to waste
time and money listening to a diatnbe about their options and alternatives to pregnancy and
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childbirth, even though the mortalitgl risk of full-term pregnancy and childbirth is more than
20 times greater than that of a firs-trimester abortion.

2. HB 112 refers to “possible psychological effects that have been associated with
having an abortion,” substituting politicians’ judgment for that of doctors.

This reference is misleading because no such psychological harms have been proven to
exist. In fact, according to a 1987-88 investigation by the former Surgeon General of the
United States, Dr. C. Everett Koop (who is no champion of choice), as well as a study by
the World Health Organization, there is no medical evidence that abortion causes
psychological injury. On the contrary, relief is the most common reaction to a voluntary
abortion, whereas women who are forced to continue unwanted relgnanues suffer adverse
and sometimes severe psychological consequences. Itshould be left to doctors to decide,
based on their best medical judgment, what risks and benefits are relevant to their particular
patients and wnat medical information is scientifically sound.

3. Requiring That Physicians Deliver These Extraneous Lectures Makes Access to
Quality Reproductive Health Care More Difficult and Expensive.

HB 112 prohibits a trained counselor, nurse, or other health care practitioner from providing
this mandatory lecture to the patient, requiring instead that a doctor deliver the state’s
message. This requirement has a direct effect on women's health. Many clinics experience
serious difficulty infinding doctors willing and able to perform abortions, and the few who
are available often find themselves barely able to meet the needs of their patients.
prohibiting doctors from delegating counseling and related tasks to other traine
professionals, these laws make it far more difficult for clinics to provide women with the

uality health care they deserve. Furthermore, since a doctor's time costs much more than
that of a nurse, clinician, social worker, or counselor, the doctor-only stipulation drives up
the costs of abortion and other health services provided by clinics.

4. Informed Consent Is Already Required For All Medical Procedures.

A woman must already give her informed consent before undergoing any surgical
i)rocedure, including abortion. The standards of the medical profession, as WeTI as state
laws, ensure that health care practitioners provide women with accurate and unbiased
information regarding the risks and benefits of their various treatment options, and obtain
their informed consent. HB 112 singles out abortion from all other medical procedures.

Implicit in the requirement of a biased lecture is the assumption that women do not
adequately think t rou%_h their abortion decision and that the State must do their thinking
for them. "This assumption reflects a lack of respect for women's moral demsmn-makmg.
In fact, virtually all women have carefully considered their decision to have an abortion by
the time they arrive at the clinic. Clinics in Alaska routinely refer for additional counseling
the small number of women who remain ambivalent.
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5. Biased Counseling Requirements Violate Standard Medical Practice and the
Doctor/Patient Relationship.

HB 112 requires a doctor to supply all of the state-mandated information to every woman
in every instance in order to avoid liaility. This state-imposed litany may conflict with the
doctor’s ethical obligation to give the bést medical advice to the Fatlent, in view of her
individual circumstances. For example, it is both pointless and cruel to “inform™a victim of
rape or incest that she has the “alternative” of raising the “unborn child” (as though she did
not a_Iready know this), or to remind a woman carrying a fetus with |mPalrments S0 severe
that it could never survive outside the womb that her "unborn child”will be 20 weeks old at
the time of the abortion. Indeed, the American Medical Association has resolved to oppose
these types of measures, finding that “informed consent requirements [for specific medical
procedures] often are not medically indicated and never are appropriate areas for
codification in law." [American Medical Association, "AMA Opposition to ‘Procedure
Specific” Informed Consent," House of Delegates Resolution 226 PA—99).]

HB 112 is a perfect example of why legislators should not insert themselves into the
business of practicing medicine. The definitions of “fertilization” and "gestational age”
contained inthe hill are medically inaccurate, and the definition and use of the term "unborn
child” is both medically inaccurate and inflar matory.

6. Conclusion: HB 112 Endangers Women’s Health and Violates Women’s
Constitutional Right to Reproductive Choice.

HB 112 is not created to protect women’s health. The purpose is clean this hill is designed
to make a woman’s very personal decision even more difficult. Fear of civil sanctions and
the intrusive nature of the state-prescribed litany also serve to deter doctors from
performing abortions, further exacerbating the alarming present shortage of providers in

Alaska.

The AkCLU resP_ectfuII urges this body not to place any further burdens on women's rights
to choose abortion. Please feel free to call on me if you have any further questions or
concerns. Ican be reached at (907) 258-0044 most days, from mid-morning until mid-

evening.
Thank you very much for your careful consideration.
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OPPOSING LAWS THAT REQUIRE WOMEN SEEKING ABORTIONS TO
BE "INFORMED" OF THE "RISK" OF BREAST CANCER

The latest "scare tactic" initiated by anti-choice groups is to link abortion to breast cancer.
Seizing upon scant evidence in a 1994 research study, they have mounted a vigorous advertising and
legislative campaign to convince the public that having an abortion increases a woman’s chance of
contracting breast cancer. The study, published in the Journal of the National Cancer Institute
(JNCI),” reported a small statistical connection between abortion and breast cancer. Although
cancer research experts have characterized the study as inconclusive and methodologically
problematic, anti-abortion activists have eagerly wielded it as a new way to frighten women and
restrict their reproductive choices.

Opponents of choice have persuaded legislators in several states to introduce or enact bills
that require physicians to inform women seeking abortions that abortion increases a woman’s risk
of breast cancer. Since this "warning" directly contradicts expert medical research, it can only be
viewed as a politically inspired scare tactic; it is not motivated by a genuine concern for women’s
health. Here are some "talking points" that you can use to oppose such requirements when they are
proposed as freestanding bills or as specific provisions in broader biased counseling bills
(deceptively labeled by their anti-choice sponsors, "Informed Consent” or "Women’s Rightto Know"
bills):

. The National Cancer Institute has charged that the study has been interpreted inaccurately
and "(t)here is no evidence of a direct relationship between breast cancer and cither induced or
spontaneous abortion."2

The American Cancer Society has concluded, "Uie inconsistencies of existing research do not
permit definitive scientific conclusions."3

. On the day the study was published, JNCI printed an editorial stating that "the overall results
(of the study) as well as the particulars nrc far from conclusive, and it is difficult to see how they
will be informative to the public." The study was particularly criticized because of the
methodological problem of possible inaccurate reporting of a history of abortion by participants/

Four recent reviews published in scientific journals have assessed more than 30 studies and
concluded that the available data on the relationship between induced or spontaneous abortions and
breast cancer are inconclusive.5

. A 1995 article in Cancer Causes and Controls reported on "Abortion and Breast Cancer
Causes in Seven Countries." The study concluded, "Jn summary, these data suggest that any overall
relation between abortion and risk of breast cancer is likely to be weak at most."6



* A 1996 article in the Journal of the American Medical Association evaluating the association
between pregnancy terminations and risk of breast cancer concluded, "Our data suggest that the risk
of breast cancer associated with any pregnancy termination is likely to be small, if it exists at all."7

* The California Medical Association convened a task force to review all of the literature on
abortion and breast cancer. The task force found the evidence to be inconclusive. "Some studies
reported an adverse effect, some no effect, and some a positive effect. ... [Ejvidence is insufficient
to support claims that induced abortion has an effect on the later development of breast cancer."
This position was adopted by the American College of Obstetricians and Gynecologists (ACOG).*

* A widely noted 1997 study of more than 1.5 million women in Denmark, where abortion
histories are corroborated by a government sponsored medical registry, and no chance of reporting
bias exists, concluded that "induced abortions have no overall effect on the risk of breast cancer."
In a New Eneland Journal of Medicine editorial accompanying the Danish research, Dr. Patricia
Hartge of the National Cancer Institute said of the study. "[It] provides important new evidence to
resolve a controversy that previous investigations have been unable to settle. ... In short, a woman
need not worry about lguhe risk of breast cancer when facing the difficult decision of whether to
terminate a pregnancy.

February 1997

1. Janet R. Daling, Kathleen E. Malone, Lynda F. Voigt, Emily White, and Noel S. Weiss, "Risk of Breast
Cancer Among Young Women: Relationship to Induced Abortion." Journal of the National Cancer Institute.
Vol. 86, No. 21, November 2, 1994,

2, National Cancer Institute, Department of Health and Human Services, Risk of Breast C'anccr Associated
with Abortion. Washington, DC, February 13, 1996.

3 American Cflnccr Society, "Abortion and Breast Cancer" Fact Sheet, Document 002039, January 5, 1996.

4, Lynn Rosenberg, "Induced Abortion and Breast Cancer: More Scientific Data Are Needed," Journal of the
National Cancer Institute. Vol. 86, No. 21, November 2, 1994.
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Independent Risk Factor for Breast Cancer. A Comprehensive Review and Meta-Analysis,” Journal of
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Medicine. Vol. 336, No. 2, January 9, 1997.
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JIME. & TeresaJ. Holley
P.O. Box 2246
Cordova, AK 99574
907?424-5988

pril 18,2001

To Whom It May Concern:

First we'd like to say that we are sorry that we are unable to provide this
testimony via teleconference; however, as registered Alaskan voters, we
Urge youi to pass:

HOUSE BILL NO. 112; "An Act relating to information and
services available to pregnant women unu other gersons; and
ensuring informed consent before an abortion may be performed,
except in cases ofmedical emergency"’.

Twenty-two years ago a h|%1h school friend of ours had an abortion. She was
not informed of the potential risks involved with having an abortion. She
returned to school regretting the decision she made. Five years after the
abortion, she married and had a baby. The baby died shortly after birth of
SIDS. To this day, she still blames herself for the deaths of her two children.
She feels that had she been more informed as a teenager, she would have
chosen a different path rather than abortion and instead of being childless
today, she would have at least one of her children with her. The uninformed
consent she gave twenty-two years ago, haunts her daily.

For the sake of those who are considering choosing abortion, we feel that
they should be made - ware of the potential” medical and emotional costs that
this decision will osmblgl bring to their future. For their sake, please vote

yes on House Bill No. 11

Sincerely,
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A laska Civil Liberties Union
An Affiliate of the American Civil Liberties Union
P. O. Box 201844, Anchorage, AK 99520-1844
Phone: (907) 258-0044 Fax: (907) 258-0288 Email: akclu@alaska.net

To:  Members of the Alaska House
From: Jennifer Rudinger, Executive Director
Date: Friday, April 20, 2001

Re: HB 112- MANDATORY EXTRA “COUNSELING” FOR ABORTION

The US Supreme Court's 1992 decision in Planned Parenthood of Southeastern
Pennsylvania v. Casev upheld, among other restrictions, a Pennsylvania law requiring that
physicians provide women with state-prepared anti-choice materials prior to the abortion
procedure.  The law forces a doctor to provide every woman seeking an abortion with
Information that is intended to discourage the procedure -- even if the information is
irrelevant, unnecessary, and ultimately harmful to her health.

Such "biased counseling” laws are currently enforced in more than a dozen states. Ina
number of other states, these laws have been enacted but are enjoined or otherwise
unenforced. Often introduced under the deceptive label of "Informed Consent” or "Women's
Right to Know," biased counseling laws in fact serve to hamper women's access to

abortion.

Alaska, however, is one of several states that evaluate restrictions on women’s
reproductive choices under the stricter standard of judicial review established bY the US
Supreme Court in 1973 in Roe v. Wade. Therefore, the Casev analysis and conclusion do
not apply when an Alaska court reviews laws such as HB 112, and it is our opinion that HB
112 may be unconstitutional under the Alaska Supreme Court’s decision in Valiev Hospital
Association. Inc. v. Mat-Su Coalition for Choice, et al. in 1997.

Aside from our concerns that HB 112 may violate the Alaska Constitution, there are many
reasons why the hill is bad public policy.

1. This Mandatory Extra “Counseling” Gives Women Inaccurate and Irrelevant
Medical Information.

Mandatory extraneous lectures do not give women accurate or meaningful medical
information. HB 112 puts words in doctors” mouths and forces them to run through a litany
of conceivable pro’s and con’s for abortion and for all alternatives to abortion - even when
those alternatives are not inthe patient’s best interest and may even harm her. Yet, women
who are seeking prenatal care in order to carry a pregnancy to term are not forced to waste
time and money listening to a diatribe about their options and alternatives to pregnancy and
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5. Biased Counseling Requirements Violate Standard Medical Practice and the
Doctor/Patient Relationship.

HB 112 requires a doctor to supply all of the state-mandated information to every woman
in every instance In order to avoid liability. This state-imposed litany may conflict with the
doctor’s ethical obligation to give the best medical advice to the Paﬂe_nt in view of her
individual circumstances. For example, it is both pointless and cruel to ‘inform”a victim of
rape or incest that she has the “alternative™ of raising the “unborn child” (as though she did
not already know this), or to remind a woman carrying a fetus with |m5)a|rments S0 severe
that it could never survive outside the womb that her “unborn child”will be 20 weeks old at
the 1ime of the abortion. Indeed, the American Medical Association has resolved to oppose
these types of measu es, finding that “informed consent requirements [for specific medical
procedures] often are not medically indicated and never are appropriate areas for
codification” in law.” [American Medical Association, “AMA Opposition to ‘Procedure
Specific" Informed Consent,” House of Delegates Resolution 226 FA—99).]

HB 112 is a perfect example of why legislators should not insert themselves into the
business of practicing medicine. The definitions of "fertilization” and “gestational age”
contained in the hill are medically inaccurate, and the definition and use of the term “unborn
child” is both medically inaccurate and inflammatory.

6. Conclusion: HB 112 Endangers Women’s Health and Violates Women’s
Constitutional Right to Reproductive Choice.

HB 112 is not created to protect women’s health. The purpose is clear this hill is designed

to make a woman’ very personal decision even more difficult. Fear of civil sanctions and

the intrusive nature of the state-prescribed litany also serve to deter doctors from

R?rf?(rmmg abortions, further exacerbating the alarming present shortage of providers in
aska.

The AKCLU resP_ectfuIIPy urges this body not to place any further burdens on women’s rights
to choose ahortion. Please feel free to call on me ifyou have any further questions or
concerns. I can be reached at (907) 258-0044 most days, from mid-morning until mid-

evening.
Thank you very much for your careful consideration.
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OPPOSING LAWS THAT REQUIRE WOMEN SEEKING ABORTIONS TO
BE "INFORMED™ OF THE "RISK" OF BREAST CANCER

The latest "scare tactic" initiated by anti-choice groups is to link abortion to breast cancer.
Seizing upon scant evidence in a 1994 research study, they have mounted a vigorous advertising and
legislative campaign to convince the public that having an abortion increases a woman’s chance of
contracting breast cancer. The study, published in the Journal of the National Cancer Institute
(JNCI)," reported a small statistical coiuiection between abortion and breast cancer. Although
cancer research expens have characterized the study as inconclusive and methodologically

problematic, anti-abortion activists have eagerly wielded it as a new way to frighten women and
restrict their reproductive choices.

Opponents of choice have persuaded legislators in several states to introduce or enact bills
that require physicians to inform women seeking abortions that abortion increases a woman’s risk
of breast cancer. Since this "warning" directly contradicts expert medical research, it can only be
viewed as a politically inspired scare tactic; it is not motivated by a genuine concern for women’s
health. Here are some "talking points"” that you can use to oppose such requirements when they are
proposed as freestanding bills or as specific provisions in broader biased counseling bills

(deceptively labeled by their anti-choicc sponsors, "Informed Consent” or "Women’s Right to Know"
bills):

. The National Cancer Institute has charged that the study has been interpreted inaccurately

and "(t]here is no evidence of a direct relationship between breast cancer and either induced or
spontaneous abortion."2

. The American Cancer Society has cbncluded, "the inconsistencies ofexisting research do not
permit definitive scientific conclusions."3

. On the day the study was published, JNCI printed an editorial stating that "the overall results
[of the study) as well as the particulars nrc f,r from conclusive, and it is difficult lo see how they
will be informative to the public." The study was particularly criticized because of the
methodological problem of possible inaccurate reporting of a history of abortion by participants.4

Four recent reviews published in scientific journals have assessed more than 30 studies and

concluded that the available data on the relationship between induced or spontaneous abortions and
breast cancer are inconclusive.5

A 1995 article in Cancer Causes and Controls reported on "Abortion and Breast Cancer
Causes in Seven Countries." The study concluded, "In summary, these data suggest that any overall
relation between abortion and risk of breast cancer is likely to be wcrk at most."6
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My name is Debbie Joslin. My husbhand, Steven and | live in Delta Junction with our three
children; Matthew, Emily and Victoria. Steven is the resource forester in our area. | am a
homeschooling mom. | teach 3rd and 4th grade Sunday School at my church.

OnJanuary 15, 1999 I was 22 weeks pregnant when we drove 100 miles to Fairbanks for
an ultrasound on our child. After a lengthy examination ofthe baby, | was told we were
expecting a male child with multiple anomalies. The baby we named Isaiah John had a
brain cyst, a missing or unconnected stomach and a hypoplastic left heart. We were given
the name ofa Perinatologist in Anchorage. A Perinatologist, as | understand it, is a doctor
who specializes in unborn babies who have serious health complications. | spoke to this
specialist over the phone and made arrangements to go to Anchorage and have another
ultrasound. During that phone conversation she urged me to have the pregnancy
terminated. The reasons she listed were that the baby would probably die anyway, the
medical expenses would be too great and that my own life was probably in danger. Keep
in mind, she had not examined me at this point. | made an appointment with this doctor,
since | was told she was the only Perinatologist in the state. My husband and I drove 350
miles to keep that appointment, leaving Delta at 40 below zero. When we arrived for our
appointment we first saw a genetic counselor who went over some family histoiy with us
and explained that they thought Isaiah had Trisomy 18, a chromosomal abnormality (an
extranumber 18 chromosome). She expressed surprise that we were not considering
terminating the pregnancy and asked several times whether we wanted to consider
terminating the pregnancy. Another ultrasound was performed by a technician and then the
Perinatologist took over the exam and listed the following anomalies: Brain cyst, missing
orunconnected stomach, hypoplastic left heart, eyes not properly spaced, underdeveloped
chin, something wrong with spinal development, something wrong with his penis, rocker
hottom feet, possibly an extra toe and fluid in the abdominal cavity and lungs. We were
told the fluid indicated that Isaiah was already in congestive heart failure and that he
would never make it to his due date in May. The Perinatologist told us that Isaiah would
never respond to us ifhe were to live, we were told that all Trisomy infants were severely
mentally retarded. She described a somewhat vegetative state but more probably he would
be stillborn any day. She said that ifhe were to be bom alive he would only live for a few
minutes. Later they adjusted it to a few hours and then later yet they said maybe a day at
most and then finally they said a few days. We agreed to an amniocentesis to determine
whether Isaiah did actually have Trisomy 18. Our hope was that he would not, and we
could begin to make plans for heart surgeiy. She told us doctors will not operate on
Trisomy infants since they ALL die in infancy anyway.

You can imagine what heavy hearts we had as we drove back to Delta. The plans and
dreams | had had for my son were shelved as we instead discusstd hi:: funeral. Within a
few days | got a call from the genetic counselor with the preliminary test results which
showed Isaiah had Trisomy 13.1asked how that differed from Trisomy 18 and she said it
was worse. She asked again about termination and I told her again that we were not
interested in that. Almost immediately 1 got a call from my doctor in Fairbanks who asked



me about termination. I told her (again) that | was not interested in that. She told me that
since my life was in danger and | had chosen to continue with the pregnancy, she could no
longer be my doctor as she was a general practitioner and not qualified to handle such a
case. I began seeing the osteopath doctor in Delta and an OB/GYN in Fairbanks. | told
them what | had been told about the baby and about my own health. The OB/GYN doctor
told me he could not understand why | had been told my life was in danger. He treated me
during the remainder ofthe pregnancy and I never had any complications or problems.
Only the usual complaints pregnant women suffer from.

A couple of weeks after the preliminary results, the genetic counselor called with the final
results from Isaiah’s amniocentesis. It was final - Isaiah had Trisomy 13. She asked me
again about termination and I told her no again. | then asked her out of curiosity what she
would do if I did say yes. She got very excited and told me that “there is the most
wonderful clinic in Kansas”. | asked if she meant Dr Tiller’s clinic and she said “yes, do
you know him”? “No, | told her, but I know about him”. She offered to have other women
who had had abortions call me but I declined. Sensing that | was not interested in pursuing
this any further she told me in a very apologetic voice that “there is a parent support
group, but well....they are rather positive”. She made it sound as though positive was a
bad thing to be. She then went on to tell me that she had information on the group
including an 800 number as well as pamphlets and books in her office thatgave detailed
information about Trisomy 18, 13 and related disorders including pictures. I called
S.O.F.T. (Support Organization for Trisomy 18, 13 and Related Disorders) right away and
found that they were indeed positive - but realistic. I told the woman over the phone about
Isaiah’s diagnosis and she told me that probably they were right but there was a chance he
could live. She talked to me about the other “parents” and | remember asking her,
“parents, you mean they have children?” “Yes, some did,”she said. “How old”. I was told
that they varied but there were a few children who were teenagers and even a couple of
adults. The lady took my name and address and told me she would send me a family
packet right away. | also requested the books they had available; Trisomv 13. a Guideline
for Families and Care ofthe Infant and Child with Trisomv 18 or 13. These were the
books the genetic counselor had described, the very ones she had in her office. While the
information was heartbreaking, it also offered some hope and some help. Two things we
hadn’t had much of. Not only did some ofthese children live - they played and smiled and
laughed and talked and learned things and showed affection and responded to love and

affection.

We located a wonderful pediatrician in Fairbanks who agreed that Isaiah’s chances were
not good but she was willing to do what she could to help him. We made the decision to
hire her and made plans to deliver our baby in Fairbanks. On May 10, only 11 days befoie
his due date, Isaiah John Joslin was bom at Fairbanks Memorial Hospital. He weighed 6
Ibs 1 0z and was 18 1/4 inches long. Isaiah was a pretty baby with lots o f bright red hair.
Isaiah had difficulty breathing when first bom but as the doctors and nurses checked him
over they could find no sign ofthe problems seen earlier on three different ultrasounds.
The brain cyst, stomach problem and hypoplastic heart were all missing as were all o f the
other problems earlier noted. However, Isaiah suffered from a ventricular septal defect



(VSD) - a hole in his heart. Although very serious, it was a far cry from the problems he
had had earlier. Isaiah required oxygen and a nasalgastric tube for feeding. Because ofthe
hole in his heart he was too weak to nurse and had to be fed with a tube. Isaiah looked so
normal that even the nursing staffagreed we should retest him. Test results again showed
Isaiah to have Trisomy 13. He stayed in the hospital for 12 days and then came home
where we cared for him for 20 days before he left us to go to be with the LORD in
heaven. Those were some ofthe hardest but sweetest days ofmy life.

I am telling you this story so you can understand why | stand before you today and ask
that you pass Hggg. \@\?U

After talking to other doctors and doing a great deal ofresearch and reading about
Trisomy infants and because of my own personal experience, | believe my life was never in
any danger. Yet, thisundue burden was placed on me at a time when | already had plenty
to worry about. | believe this was done to try and convince me to have the abortion.

| was told that ALL Trisomy infants die. | now know that somewhere between 90 and
95% ofall Trisomy infants die before one year ofage. That doesn’t leave much room for
hope I realize but it is quite different than saying they ALL die.

I was not told about the parent supportgroup (S.O.F.T.) for over two weeks not until
they had finally given up on talking me into an abortion. Well, you may say they were not
sure your child had Trisomy until the final results were in. Perhaps, but they were sure
enough that they continually brought up termination. I drove 350 miles to see the doctor
and was never shown the written information about this disorder that they had right there..

Though they were careful to tell me every negative thing they could about the baby, | was
never told ofany ofthe risks of having an abortion. There was never any mention made of
the risk to my health, either physical or emotional from having the abortion.

| believe the doctors who repeatedly brought up termination probably meant well. The
problem comes in where they apparently believed that their professional status, or their
medical degrees placed them in a position to know better than me what was best for me,

my family and my baby. That simply is not true.

Giving life to Isaiah was hard on our family. But itwasn’t TOO hard. It was expensive.
Butitwasn’t TOO expensive. It was hard on the other children. But it wasn’t TOO hard
on my other children. Giving life to Isaiah blessed our family, including the other children.
Because ofhis heart condition Isaiah was always lethargic and sleepy and tired acting but
he was never in pain. The equipment which monitored his oxygen saturation rate showed
that whenever we held him or showed affection to him, Isaiah was aware ofit. His
saturation levels would soar when he was being loved on. My daughter, Emily who is five
loves to recount the story of how Isaiah’s oxygen saturation level was in the 60s the night
before he died. I laid him in Emily’s arms and immediately his saturation level rose to 100.
There seems to be a feeling out there that a successful life is one that is free from pain or



suffering or trials and that isn’t true. Isaiah’s life was successful. We loved him and he
loved us.

We have been comforted and encouraged even since Isaiah’s death by reading of other
families with Trisomy children in the S.O.F.T. newsletter. The letters and testimonials are
all expressions ofthe lov” each family has for their infant or child. Many ofthem include
pictures oftheir precious children, most ofthem deceased but some still living. Some of
them telling stories of medical professionals pressing then) to have abortions are very
similarto our experience. Without exception every family expressed love and gratitude for
the time they had had with their children, no matter how short.

Uniform written information should include basic facts regarding fetal development and
the risks associated with continuing the pregnancy versus terminating the pregnancy.
Crisis pregnancies come in many different forms. For some women it can be as simple as
finding out about WIC, others are not even aware that the child’s father is legally
responsible for helping to provide support. Over 90% of all babies diagnosed prenatally
with Downs Syndrome are aborted. Could it be that those women don’t know about the
parent support groups out there? Information on adoption agencies should be as readily
available as information on abortion. There is a wealth ofinformation out there and it
would be a great help to doctors to have a booklet they could hand out to their patients.
/lygu2-

Ofcourse ' would like for every mother to make the same decision | did but | realize that
won’t happen. But every mother deserves to have all ofthe information pertinent to her
situation so that she can make an intelligent informed decision. | stand before you today
and say that ifyou vote against HS&39 you are saying, in effect, that women are not
competent enough to be trusted with the facts regarding the health of their own bodies and
that oftheir unborn children. A “no” vote says that you have no compassion for families
and believe that doctors are better suited to make decisions for women and their unborn
habies.

Heiio,
A “yes” vote for -sends an entirely different message. A votefOr informed consent
says that you have respect for the intelligence of women and believe that they have the
right to be trusted with the information necessary to make decisions for themselves. | trust
and hope that this body of legislators will prove themselves to be in favor ofwomen’s

rights.
Thank you.

Debbie Joslin

BoX 311 Alymno-n
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I am asking the legislature to stop funding abortions with state money that hasn't been appropriated for abortions. Don't allow the
courts to legislate how state money is spent.
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Please support HB 112, Abortion: Informed Consent; Information. | do not like my tax dollars used for abortion. I also do not like
judges legislating.
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Please support HB 112, Abortion; Informed Consent; Information. | do not like my tax dollars used for abortion. I also do not like
judges legislating.
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[ support HB 112 to disclose information before abortion for tiie woman's health. | believe in separation of power that the legislature
allocates money and not the court system. The court has a different function of executing the laws which the legislature enacts. The

funds come from the legislature.
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Doctors are required to inform patients of ramifications of choices regarding all medical procedures. This should certainly include the

procedures involved in abortions.
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Re the Natural Gas Line: | would like you to make sure that the Fairbanks North Star Borough communities have access to the natural

gas pipeline. 1 am also in favor of drilling in the Arctic Natural Wildlife Refuge.
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Please support HB 112. Thanks
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